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WM.  AOmr.,  WOUna  f.         ...  716 

Klliaa,LoalAu»«B  nL.fiJmDel,     •  448 

Sniott  «.  BMdiMt. 878 

ElUott  fc  WOls,  OOT.,  -       -       •       -  448 

Xllii «.  AthnOe  MnL  Ini.  Co.,        -       -  747 

ElliaikDsvte, 1008 

Bmbrr,  Admr.  f.  FabiiBr,  Admr.,  •       -  848 

EnoT,  AlM^t ......  1084 

B— nlngor  <.  TowMi,      ....  788 

"EqiintGr,  Hm  nad  The  Bterlinc,"  96 

Equator  Hbdu  A;  SmeltiDg  Go.  •.HaU.  114 

EHoRr-GarunlWdSutMf.      .       .  ISl 

BrieQf.Oo..  1Tnit«dStat«*.  .       ■       -  188 

"WacmaatmCoaantj*.  Ohkago,"  448 
K-rt-f^  A  L.  M.  Tniu.  Co.  •;  Qtr  of 

CUaaM. 448 

■rtarrB^ett, lOfiS 

BTCMftBmwn. 886 

Ew«Ufl.Dani, 889 

Aparu  B/«  O.  R.  R  Co.,        -       -  76 

Aparti  Balk  *  0.  R  R.  Ooi,       •       -  81B 

'■&  patit  Bc^er,"       ....  1068 

A|)^qaill,Petltlonor,        •       •       -  968 

"^AparU,  Oiow  Doc,"       ...  |080 

ipM«iCnitli,Peiii1oDw,      ...  989 

-  H  Hong  Hang,   ■       -       •       •  811 

U  KatiirgMio&«a,       ...  1080 

Ititmi. 914 

JbfMrti  Norton,      ....  709 

AyorftPaBnavlTanla,  •       -       -       •  8H 

MtpaHtTnm'ToBg.'      ....  890 

JkMfftWaU, SS9 

XipmUYruim, 88S 

B^xmOn.  8ouibefii.8t  L.LH.*a 

Br-Oo.«: 688 

r. 

-TaMaakLHawkv  »-  .  .  "  .  690 
HrbafaTuDlted  BtaMtwnt.,  Bawlej  (i  W 

Vkrknr  RocdTsr «.  EeOr,    .      .      .  "" 
Tarmar'a  Loan  ft  T.  Co.,ToiiMr«. 
VUmeB'  Lou  A  Trait  Co.  f.  Watennan, 
V^  •■  Ondonnan  Bioi.,      ... 
HMMna.Padaid      .      .      .      ■ 


TtnTj  Oo.,  Chlca^  ft  Alton  RR.Oo.ff. 

Forrr  Co.  «.  I^  Bt  Lool*.  -  -  .  '  419 
FtttbBn)dBtCI»]ich,Bslt.ftP.RRCo.ff.  7SB 

PlnkrB'Nen, 108 

F!ntNaLBk.of Xonlaff.8teiraTLAdinT.,  609 
First  Nat  Bk.  of  Tonngilown  ff.  Hn^iea,  968 
FUher.  0nJted  StatM «,    •  -    886 

FilEgcnld,  Union  Tniat  Co.  «.  .  -  400 
Pft^iMitek  «.  Flaonann,       .  .911 

Flanoa^ian,  Fltzpatildc «...  -  911 
PlanugaD.  HcQln^  ■■  -  -  -  .915 
Flash  •.  CoDD.,  .  -  ...  966 
Fobnn  BroUien,   LooUana  <■  rd.,  «l 

Haror.etcotN.  0.,  -       -    980 

IVwtT  ThiM  OaDoM  of  WUiIct,  TXnitad  ' 

StaM  «. 8C9 

Co.r^  -  .  -  -47.66,84 
Foitv «.  Onthing,  ....  001 
Fox,  AithiuTOoIL «.  .  .  .  .  $n 
Fnaer  •.  Jennlitm.  ....  181 
Fnedman'i  Bar.  ft  Tnut  Co.,  Dodn  «l  .  906 
Fratteha,  United  SlAtw  fl.  ...  188 
Frfedmu,  Benuj  •.-•••  801 
Funge,  Wlncbeatec   ft  Partridge  Ufk.' 

Co.  fc  -  .  .  -  -  - 1064 
O. 
Gage  ff.  Herrinv,  .  .  -  -  -  661 
Que  «.  Pumpdlv,  Bit.,  ....  MB 
Oiifa,  United  Staua  *..••-  88? 
Gallun.  King  e.  -  ....  870 
Gm-liAt  Co.  •;  Taxing  DMrlot  of  Shet 

^Oo. 876 

Qaj  f.Faipart,  •  •  •  ■  •  906 
Oebfaard,  Canada  Southern  R  R  Co.  •.  1090 
QeeUe.Btalt.,ff.KlrbTCaipaiterOo.,  .  167 
OeOer,  Barton.  Atilgnee  ff.  -  •  -  867 
Oeorgia  •.  Jenip,  .  •  .  -  .  Si6 
fflbbona.  United  SUtea  e.  -  .  .  906 
OflMon  ff.  Brnoe,  •  .  -  •  .  88S 
Otn)ertftRHfg.Co.  Clon^e.-  194,188 
OOAUanff.  Union  Canal  Co.,  .  •  97T 
Olenwood  Cemetetr,  Bordierifaig  d  .406 
OlenwoodOemetenr.CloeeK .  •  .  40O 
Qoldenbeig «.  Uurpfay,  (ML.  .  .  686 
Qood  Intent  Toir-Boat  Oo.  •.  Atbntla 

HoLbeCo., 674 

Ocallng  ff.  Roberta,  '  .  -  .  .  81 
Once  «.  Am.  Cent.  Ini.  Oo.  (d  Bt.  L.,  -  989 
Oranl  Street,  P.  P.  ft  F.  R  R  Co.  «aw- 

Bonff. 678 

Gnnd  Trunk  I^.  Oo.  «.  Cnmmlnn.  -  908 
Gnntff.FlKenlxlLL.IniiCo.,     .       -    987 

Qtaj  ff.  Howe, 684 

Gteeen  Btj  ft  IDnn.  R  R  Oo.  ffL  Union 

Steamboat  Co.,  -  ...  418 
Oieeo  Oountr  a.  GonneM,  .  -  .  679 
areenhow,  Tieae.  Antonl  n  •  -  •  468 
Qreentiow,  Carter  «.--•-  800 
Oteenbow,  Treat.,  Poliidaxter*,  •  -  860 
Orettthow.  Smith  a.      •       -       .       -      1080 

Qieenho'ir  While  ff. 860 

ChOB  ff.  U.  S.  Hortnge  Co.,  .  -  7S0 
Ooarant7ftIndamn]trOa.ff.  WatetOe.,  464 
Onioo  ff.  Uvwpool,  etc  Ina.  Co.,       -       698 

B. 

Baberdiam.  Rxr.  Jonee,  Bzr.  «b      -       .401 

Hnhn «.  United  Statea,         ...       697 

,HBU,E4natorlUu.ftBnwltlncOo.ei    -   114 

» 

D,g,tza:Jb.GOOglC 


Hill.  Atdependnrt  Bchool  DU. 

Ball  «.  MfJ-nftlt^         ... 

HilitMrt,  Admr.,  V.  B.  MnL,  'Wjman 

TnM.  «.•...• 
HuDillon,  Tnutw    EilinK 
Htmlluo,  Dnited  SUteat.    • 
Hamilton,  TnutM    Woolf  <; 


J.  Hill* 

Haidwu^  RkturdMHifL     ■ 
Hania,  United  SUtMf;    - 
HwiMuiH,   U.   8.  «>  nL,  1 

Court*.      .      -      . 
BmUu  t.  BL  L.  a  8.  E.  I^. 
RaMoU,  Admr.,  Buket  ft     • 
HmmU,  Admr.,  Buket  •. 
Hawking  AudAiee,  «.  Bltki 
"  Bitwiej  f .  Furtanka,"  - 
Hawtey  a.  Doited  Statei  m  i 
HaTden  ftUanulng, 

H^waid  •.  Andrewi, 
Hemlngwar,  Tna^.w.  StBiiKD, 
HeniT,  Town  of  Bad  Bm^  «. 
Herring,  Qage «.   -       •       • 
Hewlu  •.  Campbell,      ■ 


4H.  T. 


HHli 

HUl  Ktg.  Co. 

Co.*. 
milott  «.  DicUnsoB, 
Hoa^aod,  Cniu  Iron  Co.  f. 
Boagland,  Wortt  «. 
Hodni  «.  Eatton, 
Honndnc  •,  Rnrndl, 
Hold  Co.  «.  KonntM,  - 
Honj«;  HcDonaM, 
Howard  «:  Oaind, 
Hoiwaid  Go.  e.  Cent  Hat  Bk., 

Howe,  Gray  % 

Hndaoo.  Aedgnee,  Leioiix  e.        •      • 
Hodaoo.  A■■lgne^  Bcbott «.       .      ■ 
Hng^ea,  Fint  Nat  Bk.  of  Tooiufttnnia. 

"HnxM*-  Toimiflawn  Ttuik  a." 


Hunt «.  OUrer, 

L 
DUboI^  People  of,  IlUnoIi  Cent.  B.  IL 

Co.*. 8 

OUnola,  Peoide  of,  Rngglea  •.  -       ■    8 

IUlD(^CenLKKOo.«.FeOT!eotIlllnid*,  8 
Independent  Bcbool  Dirt. «;  Han,       •       I 
IndroendaU  Scbool  Diet. «.  Stone 
Ind.  southern  R  R  Co. «.  Ltrspool,  «ta 

Ini.Co.,      -       •       -       •       ■       a 

Indaeth,  Pierce  •■ 8 

InbabltanU  of  Bemarda  TowUhipa.  Uor- 

Tiacm. S 

InkaUtanta  of  Bemarda  Townifalpai'Steb- 

Una,  Ezr.. t 

iDhatdtanta  of  HontcUr  Townahtp  %, 

Dana, 4 

laltaUtanta  of  Hontdair  TowDibip  e. 

BanudeU, 4 

Inland  ft  Seaboard  Coaadng  Co.,rotomao 

Steamboat  Go.  e.  •  •  -  IC 
In  Matter  of  Boyer*!  PeUtlon,  ■  •  1C 
In  Hatter  of  Deroe  Hfg.  Co.,  -  •  1 
IniL  Co.,  AdrUtk:  Fire  e.  Treadwell,  .  "i 
Ina.  Co.,  Jtnali.,  Kankakee  Connie,  t 
Ina.  Co..  Ala.  Gold  Ufa,  a.  Mkbol^  .  I 
B 


be.  Co.,  Am.  Cent  of  8t  L..  GraMt:  Nt 

Ina.  Co.,  Atlantic  Hut,  BIUiK       •       -  74T 
Ina.  Co.,  Atlantic  Hat,  %  Good  Intent 

Tow  Boat  Co.,    -       -       .       ■  874 

In*.  Co.,  Coon.  Hut  L.,  a.  CodunaB,    •  84S 

Ina.  Co.,  Coim.  Hut  L.,  a.  Looha,       •  SOfr 

Ina.C      ~         "it  L.,  Wamere.        •  9t» 

Ina  G                    I,  L.  ft  a.,  Gnlon «  SW 
Ini.  C                    I,  L.  ft  G.,  Ind.  SoqOk- 

>.«.      .       .       .       .805 

Ina.  C                    D  L.  d  Broui^iton,  Tr„  87S 
Ina.  0                    iL  L.  e.  Union  B^'W 

-       .       ■       -       -  lOBl 

Ina-C                    ntIi.,Haaona.      •  19» 

lu.0                    in.  )L  Ina,  Cow  •;       •  S8T 

Ina.  C... Jlnt  L.,  •.  Doiter,  •  M- 

Ina.  Co.,  Pboenix  H.  L.,  Gfant  %    •       -887 

Ina.  Co.,  Bon.  H.  *.  Ooean  Ini.  Co.,    •  S8T 
Intematkud  Bk.  ti  OUcago,  Je&Uai, 

Aadmee; SM 

Iron  Co.  a.  Boa^and,  ■       •       •       •  68» 

IrcHi  Co.  *.  HeSvi7      .       .       :       .  eW 
IronSllTerHlnlnffCo..BnIllTanei    -       1088 

UogluB  ft  Oloa  Co.,  ■■■"■'"g  a.    •       •  708 

Uer,  Barney  a. 601 

J. 

JackaoB  t.Roby,      .....  OOIK 

Jackaon  v.  Btickney,  Admix,      •       -  BSV 

Jackaon,  WUUama,  v.       -       -       •       ■  Sa» 

Jacobui.  Honongabda  Nat  Ac.  a.      •  08& 

JaAay  t.  HcOeSee,        .      .      .      •  4»S 
Jenklna,  Aaalgnee.  ft  Int  Bk.  of  Chicago,  804 

' — ilao^Tnaera. 181 

m.  The  Belgenland  ft    .       •       -  «» 

9  Wllllamaon  The,  Starln  ft      •       •  780 

Jeaae  WUHimaon,  Jr. ,  Tin,  <       •       ■  7a» 

Jeamp  ft  United  Blatcs,    ■       -      •      -  85 

Jeaup,  Branch  ft    •       -       -       •       •  £7> 

Jeanp,  Georgia  ft      .....  Sift 

Jeanp,  Hayor  eta  of  Barannah,  fc       •  870 

"Jeaap,  BaTsmuhft"     -      .      .      •  87ft 

JohDaon,  Adanuft 888 

"Johnaon,  Bowden  ft'  ■       -       .       -  88ft 

rduara.  Bzr.,  ft  Wateia,  Admr.,  •       -  <8& 

ronea,  Ezr.,  ft  Habenham,  Ezr.,        •  401 

JoiMa,HorTlU,  ColL.ft    ■       -      -       .  S8T 
Jonea,  Admr.  ^nitad  State*  ft    -       .     1018 

•■JolIaBlake.Tbe.-'BankofStTboDMa.  B05- 

Jnmel,Loiilalana,asnl.,ft  ...  418' 


Kang-gl'dnm.ca,  JBvMrM,       .       •       . 
Eahu  ft  Hamilton,  TruM.,  -       •       - 
Kankakee  Coonty  ft  .£tna  L.  Ini.  Co.,  - 

EanfmanftLee, 

Kehh',  Oark,  OolL.  ft      ...       • 
Kdly,  Farlow,  Becdnr,  ft  - 
Edly,  Hayw,  ele.,  of  Banmiili, «. 
^elly,  Hladonarr  Soda?  ft        •       - 

:endaU  ft  United  Statea,         .       .       ■ 
Eentncky,  Biuh  ft       -       •       •       • 
Keyei  ft  United  Btatet,    .       .       ■       . 
Etmball.  Alezander  Co.  ft    - 
King,  Amlgnee,  Boeee,  BeodTCr  ft  • 
King  ft  Corndl,  Admr..       ... 
King  ft  Gallus,        .       .       .      .      . 
King,  Warran  ft   •       •       •       -       • 
Eir^  Caipenler  Co.,  GeeU*  Shft,  ft    ■ 
BarkftLynd,        -       -       -       -       - 
EMMde  ft  Ufayette  Co.,     -      -      ■ 
KnBTdi,  Tan  Wyck  ft  •       ... 


ib.Google 


bowlw,  TTitlted  SuiMft 

kHoUlCo.,  • 


I  ■  Muln,  Con^SnTder  e. 
I  ulle.  Tlw  Adriatic, - 


.  mAbride  «.      • 
dulling*. 
LMoimr,  KsN,  «.  HoEaj,  • 
"LvwHtcr  Buk,  Miller  «." 
I^adidak,  Admix.,  •.  Smith, 
I^nr  a.  Dviwa,  - 


a^  WU*i,    1 1— ^ ■■■  ^  - 

Iamv,  rater,  AMlgIl0^  ft 


Lw,  tTntted  States  e.  • 
Lvooz  ft  Hndaon,  Aitdgnw,  • 
LsfM  Oornn.  at  HIm.,  M«atli  ft 
Lawli  ft  O^  of  Btirevopoft,  • 
LewU,  BhainwsU,  Beceinr,  ft 
litOe.  Towuend  ft  -  •  -  - 
Uttte  IDunl,  GdI  *  X  B.  B.   Oo.  < 


UT«paol,L.  AC! 


lCo.,1 


_                             Lh  a  U.  IBM,  lj«. ,  WUIUU  V.    -  (VU 

liTCipodL  L.  ft  O.  iDft  Co.,  Ind.  Soathem 

R,  R  Co.  ft        .       -       -       -  8BB 

Loaa  A  Tnut  Co.,  Toner  ft  -               -  3TS 

LoM  A  Troit  Oo.,FMmei«',  ft  Waterman,  UB 
Loonipoit,  0.  ft  &  W.  By.  Co.,  HUten- 

bemrft      -       -      -      -       -  117 

Load,  Vucbetterft         .       .       .       -  «T7 

Loula  ft  Tnuteea  of  Brown  Townehlp,  809 
LoulMaaa,  m  nf.,  ft  Conndl  of  New  Ot- 

laanft 888 

Lontdana  Mn<:,ftjiunel,       •       •       •  448 

LonWana »»{.,  ft  Major, etc.,  of  K.  0.,  9S6 

Lootaiaaa  Kew  HimpaUn  ft  -               •  VM 

LouUana,  Haw  Tork «.  -  •  .  flSfl 
LootovUleftN.  R.  R  Co.,  Board  of  liq- 

tildatiMift «fl 

lMtar*UleftH.RROo.ftFaliiMa,OolL,  (ttS 

LOTdl.  Err.,  On^ft  -       •       -       -  SOS 

Lodia,  CMUL  H.  L.  lu.  Co.  ft       •       -  800 

Lndktf  ft  United  Statea,      -       ■       •  OM 

I^Bd.  KIA  ft  — 

l4nde.P 


MeOaj,  Lamar,  Kzr.,  ft   ■       ■ 
McDanMft  Wabath  fay.  Co.  ft    •       . 
HcDoiutd,  HoTCT  ft         .       .       .       . 
McGebaftJafi^ft      .... 
HeOia^  ft  naanana,   -      .       .      . 
"MeUnghMn  ft  Uflted  Stateft    •       t» 
MbLmu,  St  PanlftChicam^.  Oo.  ft 
HeNeaL  Smith  ft      -       -       -       - 

llaenSftHallft 

Macm  ft  B.  R  R.  Co.,  Connlnghaai  ft  • 
HaoDB  Co.  Oout  ft  Hnidekoper,  - 

HeTaU,  Allen  ft 

■■'""—  " — ^  ft  Warren.  • 


Ooontrft 
anL.  Urn. 


Co.i 


Co.,  Devoe,  In  Hatter  of,    764 
_  Co.,  a.  ft  B.,  Clou^  ft  1U,1M 

— g  Co.  ft  Pnnge,  -  ■  IM 

Maimlactnrlng  Co.,  Hill,  FIot.  ft  H.  T. 

SteamolpCoft  — 


uUl,  Town  of  Elfrin  ft 

halt,  Tovnof  PldnTiew  ft 

a,  Hntff,  elft,  of  Bavannahft 

land.  Turner  ft 

n  •.  K.  W.  Hut.  h.  Ini.  Co., 

Die  Bar.  Bk.,  Btuckj,  AjMdgnee, 

.  Hat  L.  Inft  Oo.  ft  Union  Rolling 

HOI  Oo. 

IT  of  Amendmeotilo  Rnlei  1  and  10, 
wwa  ft  Denamore,         ■       .       - 
lewa,  Exr.,  ft  Hemphla  ft  Chaileaton 

RkOo..   -       -       -       - 
r  ft  Walsh,        .       -       .       - 
IT,  etc.,  of  H.  C,  LooUana, «  rd. 
IT,  etcofH.  T.,Hlllerft 
ir,  etc,  of  Sannnah  ft  Jeaup, 
IT,  etc.,  of  Bavanuabe.  Kelly,  • 
Iff,  etc,  of  Savannah  ft  Martin, 
I,  Bt  parts,       .       .       .       • 
b  T.  ra.of  MlN.  LereeComrft, 
h  ft  Conn^  of  FlillUpa,    - 
dne  Co.  ft  Wood,  - 
laker  ft  Bonetmke," 
:er,  Wlnthnw  Iron  Co.  ft      • 
pbli  ft  Charieaton  R  R  Co.  ft  AH. 


phli  ft  CbarleatOD  R  R  Co.,  Mat- 


pbia  ft  Charkaton  R  R  Co.,  RoUn- 


iphia   ft  ^^larleaton   R   R    Co. 
D  R  R  Co.  ftUttited 


phU  Oae-UiAt  Co.  ft  Taxing  DIbL 
of  Shelly  Co.,     ...       -       viv 

Idiii  Water  Co.,  N.  Y.  Gnaianty  ft 
Ind.Ooft     -  ...       484 

h.ftHfn.NaLBk.ftBl*«le,Truatee,    204 

lam  ft  United  Btatca,     • 

itt,  ColL  ft  Park,      -       -       - 

Itt,  Coll.,  ft  Stephanl,   • 

Iter  T.  Bonebrakft  Aaaignee,     ■ 

I.  Cen.  R  R  Co.  e.  Hyrlck,  - 

ler  ft  Lancaster  Bank/     • 

irftMayor,  etc,  of  N.  T.,    • 
>.  Nat  Bk.  of  Lancaster, 
Co.,  " 


Boriington  ft  Ho.  Biv.  R 


lOSfr 


DgCo., 
iCftft 

Co., 

I  Go.  ft  Chicago,  B.  ft  Q.  R  R  Co.,    578- 
ng  ft  Smelting  Co.  ft  Han,    • 
ngCo.,  SnlllTanft    • 
rnb^ger  «.  Logansport,  0.  ft  8.  '^ 

Ry.  Co.. 

urn  e.  United  Btatei,      - 

ionary  Society  e.  Dalles  Ci^, 

kuiaiV  Society  ft  Kelly,. 

i>uii,Kring  ft    -       •       - 

ouri,  Kan.  ft  Tex.  Ry.  Oo.  ft  Dlna- 


heU,  United  Stales  ft     -      - 
ittftRogen,     -       -       -       - 
ongabela  NaL  Bk.  «.  Jsoobna, 
tdalr  Township,  Inhab.  of,  e.  Dana,    48S- 
iclair  Townsbip,  Inbab.  of,  i  " 


ddl. 


H  riU,  OoH.  ft  Jonea,    .       . 

r  rlU,  Parkerft-       -      < 

[4 1  Honlsaa.  Inbab.  of  BefnaidaTownsUpft 


711 


48t 

an 


ib.GoogIc 


Mwitfa^  Co..  TT.  B.,  GioH  •.  •       -       •  <>u 

Htnteige  Bocoritr  Od.,  M.  B.,  Wselh  •.  •» 

Murphr,  ColL,  Arnaon  •.      '  •       •       -  99D 

llnii*j,  OoH.,  OtOdrahttgf.      -       -  — 

Mjm  «.  Swum, 

"MTrick  B.  Mich.  Cen.  R.  R.  Co.-      - 


KM.  Bk.  at  lADcaater,  HIII«t  <i  -      - 
Stt.  Steamship  Co.  t.  Togmui, 
"NuT^  CotzhauMD  «."-•• 
NuTO  CoU.  TOD  CotEhansen  «.        •       • 
-"Kiibstra  Sellora  de  Begk  The,"  United 

SUtea  •. 068 

-"NendaThe"e.Qttkk,  -  •  -  I 
N.  K  HortgaM  Becari^  Co.,  Weeth  •;  - 
Sew  Hampahlra  •.  Loulalaiut,  -  *  I 
Hew  Jenej  Zloc  Co.  «.  Trotter,  -  -  f 
ITewman  a.  Aitbar,  Coll.  -  •  .  f 
■"  New  Orleani  The,"  .  .  .  - 
New  Orteana,  Croaale^  A  Bona  v.  •  I 
New  Orleaiia,Coniidl  it,  Louiataoa  «  nl.  a,  i 
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THE  DEOISIOirS 


Supreme  Court  of  the  United  States, 


OCTOBER  TERMS,  1881,  186S. 


OHIOAGO,  DANVILLE  ASD  TIHCXITNES 
BAILBOAD  OOUPABT  axb  3  AXES  W. 
■LVELL,  Apfk., 

t, 

WILLIAM  B.  706DICE  ash  JAMES  D. 

FISH. 


OmC AGO,  D AKVILLE  AlO)  VmCENNES 
RAILROAD  COUPAiry.  JAMES  W.  £L- 
WXLLudR.  BIDDLB  ROBEBTB,  4i!f)faL, 
a 
WILLIAM  R  FOSDICE.  JAKES  D.  7ISH, 
FREDBRIOK  W.  HUIDEEOPSR,  THOM- 
AS W.  SHANNON  uro  JOHK  H.  DENNI- 
SON. 

Am  8.  a.  U  Otto,  IT-aoj 

'  ■/ •rrvr— r^  <0  mlami— wUm 


L  Wtan  bf  tba  tanoa  of  >  laflnad  nuniface, 
■i>mf«fM'»^''tfto£pcw>Mikiiit«cniln«taiupop 
■  daCmltlnttepajBiBtof  tnunrtonuir  ot  the 
boa^  tta*  boMoa,  or  on  tbab  fallura  la  do  •»,  Mr 
bnnJIioMw.  on  BOM^arinMitot  anr  InaiailiDent  at 
iBtarat  on  ur  bood^DuU*  a  bUIfortto  hiM^OB- 
u««f  tt*  noRiaaoaiid  «le  «f  th*  UM^V*d  piop- 

&  But  iml^  rlin  iiii»Iim»  iiiinwrtj  Mpukta 
ttat  on  tb*  WliiMto  parmfintt  ttao  anttra  pUnol- 
pdaam  abanba  dM.  tha  aoaqdaliwnt  haa  ft  riiht 
««1T  to  a  deoaa  wfaMi  win  aMactatn  tba  nun  ao  dua 
—I itfty tha ooMpMy * laMouabto  tmatopartti 
ud  a  thaaooMwr  ibd  paj  O*  ana  Mtwd  duo  In 
■ailiNiiiw.  imriiifliw  iiiimiiiiilliii  lanlialiail  until 


sssfilSi;^^i^a:s?s:£:i'&x 


irlDtEAftadiiic  wB 


of  tha^lchtofdia 

.^Jaiubatftattalem.  „ 

ippcaL  Tltiate  ftU  MlwoqiMnt ' 

na  rigbtto  i«aBani  la  a  tki 

.  .  not  batatan  away,  except  npon  a 
pUuioe  wlUi  the  ttraa  naocnaiT  to  dartet  n. 

■  WlieTe,brtIiet«nnaof  tfaenarMce,thea^ 
—  dBMdoa*notbecomaalM>lulel]rdtN,oalMd^ 
fault  lo  parinteTait,uoapt>ttbBaMloQOfthe 
toualaa.aidwdared  and  nottOed  W  them  lo  tha 
moiuuor,  (he  Hgiit  to  (oreoloaa  for  bo  wboto  dtfit 
muttbe  eatabllabed  br  noh  daolaiatkn  and  nodaa, 
~1m  default  te  pu  imeieK  alone  la  not  auOoieat. 

&  Tberiibtof  tbeBiOTUBsaalnBD0heaaa,toi» 
deem  and  thua  pranot  tbe  wla,  li  pnawed,  on 
parment,ooC  oftbe  uoroaturad  pilnalple  atmot 
StdrtrtTlMil  maralrof  the  tnUnat  then  aotnallr 

A  ooDdttton  la  a  mortsafe  tbat-tte  awteea, 
pan  the  wrtttan  revieatMtheholdanof  ama- 

I^oftheaaldtMndathaaaiilrtandlnf  ihallno- 

oeed  to  ooUect  It,"  makea  It  OMMMiT  to  ptove  that 
the  bill  wu  llled,  to  foreoloaa  for  tha  whole  debt, 
uiKn  the  wrltton  lequeat  of  the  bddenof  a  majoh 
ttf  of  the  bODda  tli'^  nuMnn'nnc. 

raoa.  88, 178.1 
ArgvMd  Dtp.  8,  B,  ISSI.    DteUid  Mar.  <,  188$. 


Tbe  lilstoi7  and  beta  of  the  case  fnUv  ^)pear 

OB  gntntlng  a  reiiea  ' 
Ion  on  (lie  febeailiii 

jlkmr  and  S.  Afdd 

for  ai^ellanta. 


In  the  oplnlcoi  of  the  court,  See,  aloo,  t 
Ion  of  thla  court  on  gntntlng  a  reheaiii . 

gg  and  the  oidnion  on  the  febeailiig,  n..., 

^fotn  E.  Walk«r  and  R.  BuSt  Biitrti, 


?^& 


Meun.  C.B.  bhWMBQ«i  Hmut  Omw> 
ftod  and  J.  D.  Caomba,  tor  appellMi. 

Hr.  IblTlU*  W.  riMmr,  tot  Foadidt  and 
Flih,  tmiteea,  appeUecL 

Jfr.  JutUet  KattlMwa  daHrered  tha  opin- 
ion of  the  court: 

Theae  appeal*  bring  Into  ravlaw  decreea  in  tha 
■amenilt.  ThetdUwai  filed  bv  Foadick  and 
boldefaof  bondi, 

-jago  liven  Iw  tha 

Chicago,  DantHleand  VincenncflltaaAiadConi. 


JS?a:J«»rtW«l*»«**  wgnmmmaMf.  that  A 
Ah  >«•■■•  dM  on/adun  to  iMw  OMT  port. 

FartlM  to  a  Boriipca  ■••r  MBbaot  flia  t  the  whole 
OMenatriwU  baoMMtfoeapoa  fUlon  tonv anr 
hwialiiiiiil  Ilo«T.enTeB,«lliL,saiWU»(5er 
v.WaMLUo£,lsr;  Ottawa, ete- Bead ()o.T.Hni> 

AoMpoladeatatbe  mortfaaaOatvpon  fldlim 


irBrt;<aBike,Oh- S^  JauM  T.tliomaaBlf,*^^ 
An  11111111*111  In  tba  BwrtiMa  that,  upon  a  talk 
ore  to  par  tanea  npin  ne  momamd  pKvertr,  the 
diH  H«iinabr  »  dwnunna^alrbeooma  dna 

^^ 4win>i*e  eSeotto  taah  uiMnntali 

,., Google" 


[491  jMDf  upon  lU  nOroad,  and  a  Mle  at  tlw  mort- 
jnged  jmaimm,  A  dacne  in  accordance  irltb 
ine  pnjer  of  tbeUll  wMnndered,  and  nnderlt 
a  iue  wat  bad  and  oooflrmed  oj  the  court. 
From  thcae  decreea,  rcapectiTelf ,  the  iseaent 
aimala  are  prononted. 

The  bonda  Mcund  by  the  mortgage  fa  qoei- 
tion  wen  dated  Ibicb  10,  18W,  amonnted  to 
t2,S00,000  in  alL  and  mie  naoe  payable  on 
Apiai,lM)9,  irithlnlereMattbaiateof  aeren 
pet  cent  per  annnm,  payabk  eemi-annnally  on 
the  flrst  aaj  of  April  and  October  of  each  year, 
on  the  delivBiy  ofanneiedlDtereBt  wananta  in 
the  (Sty  of  Hew  York,  at  anch  place  aa  mlgjit 
be  deeignated  by  the  Railroad  Company,  by  ad- 
TortiaBmentpabUahed  In  laid  dty. 

The  mortgage  beaia  even  date  with  the  bcmda, 
and  after  redUiiK  the  reaolutloni  of  the  boera 
of  directon,  anuorlsiBg  the  ivoe  of  the  bond* 
and  the  execution  of  the  mortgage,  oonfeya  to 
Poedick  and  Flah,  aa  tnuteea,  and  to  th^auo- 
ceaeon  tad  urigna,  the  i^boad  of  the  Com* 
pany,  extending  from  Its  termlnna.  In  Chicago, 
aoniherly  throue^  certain  named  oonntles  to 
Danville,  and  thence  loutbeaaterly  to  a  point  on 
the  atate  Hoe  of  Indiana,  connecting  at  that 
point  with  the  EnnaviUe,  Teire  Haute  and  Chi- 
cago BallToad,  bdng  In  length  about  one  bun- 
dred  and  fifty  mile*,  "  Including  all  the  prop- 
er^ between  nid  tenninal  poinU,  which  i^ 
puty  of  the  flrrt  part  now  hai  «>d  poneatta,  or 
— T  hereafter  acquire,"  etc 

e  couditlona  and  truHa,  upon  which  the 


mayqipolnt,  fiiatbaTingdemandedof  themott- 
gagn- paymoit  of  all  monqy  then  in  default,  and 
Eaving  strai  ^itj  d^  notice  of  the  time  and 

— ofial^ltyaaTer^ "-•--• 

iTeylhen— 

I   payment  i 

mplB,  -■-'-■- 


to  cosTey  the  mme,  when  aoM,  b 

—  — ment  of  ue  punhaie ,.  _  — _ 

.    .  whkli  amTeraao^  It  b  dedwed,  itaall 

^perTietaalbar,laIawand< 

title  of  tne  moitgagtv.or  any  ot 
it.    Thenetr 


lequi^.agidnattha 

other  penon  cUn^ 

_   .  DetpcooeedaofauchMlean 

by  the  tnuteei  to  the  peymuit  <rf 

._  Q  the  bcmda  then  ouletandinc,  pre 

rata,  untfl  all  auch  intveet  ihaD  be  vtia,  and 
afterwuda  to  the  payment  <rf  the  principal ,  and 
any  anrplua,  to  the  mortgagor;  the  payment*  to 


mvhen 
The  o 


taut  to  notice  only  the  foUowing: 

The  Bth  article  proridet.  In  aubetance,  that, 
in  caae  ddault  ahall  be  made  In  the  payment  ot 
any  interest,  or  of  the  principal  of  any  of  aald 
bond*,  witboat  the  content  of  the  holder,  tbe 
BaOroad  Company  ahall,  within  lix  mootba 
thveafia-,  the  eame  default  atfll  ocmtinuing,  on 
demand  of  the  truateea,  aorrender  to  them  poe- 
aestionoftheroadandmortgagedpropertTi  the 
tnittMa  opentlng  the  lame  Uiall  apply  the  net 
pToflta  and  Income  to  the  payment  of  tbe  inter- 
cat  w  in  debult  until  mdi  default  ahall  have 
been  eetitfled,  when  tbe  mortgaged  premlae* 
■hall  be  aurrendend  to  the  morteiwor;  but  it  la 
piorlded  that  no  auch  demand  for  poesesdon 
■hall  be  made  by  the  truateei  until  tbev  ahall 
have  been  reguued  to  lake  *uch  poeseaMtai  t^ 
-  tbe  holden  of  at  least  one  half  of  all  of  tbe  aald 
l°^l    iHue  of  booda  then  unpaid  and  outstanding. 

The  eth  article  providee  further,  that.  In  caae 
default  ahall  be  made  as  aforesaid  and  shall  coo- 
tlnne  aa  aforesaid,  it  shall  be  lawful  for  the  tnuA- 
•M,  after  entiy  into  possession,  taken  as  aboTe 
auucoized,  or  other  entiy,  or  without  entry,  to 
sell  and  dlqxiae  of,  to  the  hi^uat  Udder,  the 
mortgaged  premises,  as  an  entire^,  at  pub- 
lic auction,  m  Chicago,  at  such  time  aa  they 


nenr,  4  Bdw,  Cb,  ST; 


,  deed  or  by  Judicial  au- 
thority, the  tnisteaa  may  become  porchasraa  of 
the  same  In  hdialf  of  the  bondh(daen,at  a  price, 
in  caae  the  sale  la  of  the  wbide  property  aa  an  en- 
Uretv,  not  exceeding  the  whole  amount  of  aald 
boDOs  and  interest  ttten  outstanding. 

The  Bth  article  la  aa  follows: 

"8th.  If  default  be  made  byfliepartyoftlie 
flrst  part  la  the  pavment  of  any  faaU  ynVs  In- 
terest <m  any  of  said  bimds,  and  the  warntntor 
Dot^xm  for  auch  Interest  uaU  hare  been  pra- 
senied,  and  Ite  pigment  demanded,  and  nidi 
defanit  ahall  ha?*  oonlinned  six  montba  after 
luch demand,  withouttlieamsentof  thehcdder 
of  Buoh  coupon  or  bond;  then  and  thereupon, 
tbe  prindMU  <d  all  of  Uie  said  bonds  hereby  ee- 
cured  shall  be  and  become  Immedialely  due  and 
payable,  anything  in  such  bonds  to  the  contrary 
notwithstanding;  and  the  saM  par^  of  the  aeo- 
ond  part  may  so  declare  the  same,  and  notify 
the  par^  of  the  first  part  themor  and  upon  the 
written  reqneat  of  the  holders  of  a  majority  of  |qii 
tbe  said  bcnads  Uien  outstanding,  shall  proceed  ^ 
to  collect  both  principal  and  in tereet  of  all  such 
bonds  outstanmng,  1^  foreclosure  and  sale  of 
B^  jaofoty,  or  otherwiae,  as  herein  pro- 
vided." 

It  i«  averred  in  the  amended  UU  of  Foedick 
and  Fish,  that  all  the  bonda  dncribed  in  the 
mortgage  had  been  issued  and  wen  outstand- 
ing. 

It  is  also  allMsd  that  on  Ibrch  4, 1878,  the 
ChicwOiDanvllle  and  VhMennea  Bailioad  Com- 

Ey  became  consolidated  into  one  Corporatioii, 
[he  same  name,  with  the  BoaiTlUe  and  In- 
la  Railroad  Company,  and  on  Harcb  V,  181^ 
a  further  oonsolidalion  was  eflected,  by  the 
name,  with  tiie  Western  Railroad  Com- 


pany, an  Indiana ooiporation,  wbenbrtheoon- 
■(dldated  Company  was  enmoweted  to  build  and 
operate  a  railroad,  from  the  state  line  In  Wai^ 


S^il^lurHaMler 
It^tMbeenlieU^ 


B,  a  H.  T„  SOBi 

Inn  to  tomolase  tor  the  ft 


Tstbam,  t  Abb.  OL  Ap». 

. e^aneieeUonbelntclnB 

imoTtsueelo  deotaTe  oil  tbe  mortfece  An 
upon  debDlt  w  the  cenientot  en  ineialitiMat,  tint 
ffis  moTtcatee  must  bItb  ooUce  of  that  option  b^ 
fore  suiDc  for  the  whole.   Buss  t.  Oananee,  V 

1MU.S. 


ib.Google 


1861. 


Chicago,  Daitvtllb,  etc.,  R.  R.  Co.  t.  Fosdick. 


lT-80 


niw  meani  Trberewith  to  coostmct  lu  Indiaiu 
Divliloii,  iMued  it8  bonds  to  the  amount  of 
fl.SOO.OOO,  bearing  iolereat  at  the  rate  of  7  pei 
cent  per  annum,  and  payable  forty  veors  aitei 
^te;  to  wcure  'which,  on  the  same  aay,  It  eie 
cutedamOTtgngeloFoadickandFish,  the  com- 
pUinantg,  coverhiE  its  Indiana  DI vision,  and  a 
tmnch  toad  extending  from  a  point  three  miles 
«outh  from  Covinirton  to  the  Village  of  New- 
buTg.being  about  80  miles  in  all.  Alltbe  bonds 
aecureil  by  this  mortgage  were  issued. 

It  is  further  alleged,  ttiat,  as  further  security 
for  both  these  issues  of  bonds,  the  Railroad 
Company,  on  April,  84. 1873,  executed  another 
mortgage  to  the  coiDplainants,  coDvcyios  the 
Indiana  Division  as  security  for  the  nrM  issue 
4^  bonds  on  the  Illinois  Division,  and  cor.vey- 
log  Uie  Illinois  Division  as  security  for  the  bonds 
Inued  originally  on  the  Indiana  Division.  The 
Railroad  Company  made  a  subsequent  cnnsoli- 
dclion  on  May  0,  187S,  under  the  same  name, 
iritb  the  AtUca  and  Terre  Haute  Railroad  Com- 

PMtT- 

The  road  as  byalt  in  RUnols,  extends  from 
Dalton  about  20  miles  south  of  Chicago  to  Dan- 
ville, about  108  miles,  with  a  branch  from  Bis- 
marck in  Vermillion  County  to  the  east  line  of 
the  8tate  of  Illinois,  about  seven  miles.  It  ob- 
tains an  entrance  into  Chicai;o  over  the  roads 
of  other  companies.  The  Company  has  con- 
fSS]  structod  in  Indiana,  its  line,  from  a  point  where 
the  Bismarck  branch  Intersects  thestate  line,  a 
distance  of  18  miles,  and  faa^  done  a  large  pro- 
portion of  the  work  required  lo  cany  its  road 
toBrazlL 

It  is  further  alleged  that  the  Railroad  Com- 
pany paid  all  coupons  on  both  classes  of  bonds, 
matunngonand  priorto Aprill,  1878,butthat 
"None  i5  the  coupons  maturing  since  that  lime, 
or  any  part  thereof,  have  ever  been  paid,  but 
the  saia  Company,  Uiough  often  requested,  has 
sever  paid  the  same,  but  u>  to  do  has  made  de- 
fault. ■'^ 

Shortly  after  the  first  default  on  October  1, 
1873,  to  wit:  on  Nov.  II,  1378,  the  Railroad 
Company  Issued  a  circular  to  the  holders  of  its 
bonds,  proposing  to  fund  the  coupons  maturing 
from  October  l,l878,to  AprU  1,1875,  in  convert- 
ible 7  per  cent  bonds,  to  be  issued  fortbat  pur- 
pose the  coupons  to  be  deposited  with  Fosdick, 
oneoftliecomplainants,  as  a  trustee,  to  beheld 
by  him  until  October  1 ,  1876,  when  they  were  to 
he  canceled;  but  in  case  of  non-payment  of  any 
coupons  becoming  due  up  to  uclober  1,  I37S, 
the  coupons  deposited  with  the  trustee  were  to 
be  returned  to  the  original  owners,  and  the  sec- 
ond mortgage  or  convertible  bonds  surrendered 
to  the  Company. 

In  re^Mnae  to  this  proposition,  coupons  to  a 
considerable  amount  were  deposited  with  the 
trustee  and  convertible  bonds  received  In  ei- 

8oon  after  on  November  20,  1878,  another 
proposition  was  submitted  to  the  bondholder^ 
to  exchange  thcsefourcoupons  for  certificates  of 
indebtedness  payable  in  five  years  from  Fahru- 
aiy  1, 1874,  with  Interest  payable  semi-annual- 
ly, the  coupons  to  be  held  t:^  the  trustee  untfl 
after  that  date,  when  they  were  to  be  canceled; 
but  in  case  of  non-payment  of  the  interest  or 
principal  of  the  cemflcates,  or  of  the  coupons 
oa  Ibe  first  mortgage  bonds,  between  October 
1, 1875,  and  Februai?  1,  1879,  both  inclusive. 
See  U  Otto.  U.  S.,  Book  37  , 


then  the  coupons  were  to  be  returned  by  the 
trustee  to  their  owners,  upon  surrender  of  their 
certificates,  with  their  original  rights  uuim- 

It  is'  alleged  In  the  hill,  that  the  holders  of 
$2,801,000  of  both  classes  of  bonds  accepted 
one  or  the  Other  of  these  propositions  and  de- 
posited their  coupons  accordingly. 

To  secure  the  convertible  bonds  referred  to 
in  the  first  proposition,  a  mortgage  was  exe- 
cuted by  the  Company,  of  which  James  W.  El-  ,__, 
well  was  trustee,  to  the  amount  of  $1,000,000,  l*"i 
payable  with  interest  semi-annually  at  the  rate 
of  7  per  cent  per  annum,  on  February  1,  1898, 
covering  the  entire  line  and  boUi  divisions  of 
the  railroad.  It  is  alleged  in  the  bill  that  all 
these  bonds,  except  about  (15,000,  have  been 

It  is  charged  in  the  blU  that  the  Railroad 
Company  failed  to  pay  all  the  coupons  upon 
the  certificates  of  indebtedness  due  Febnuir 
23,  1875,  and  that  it  has  not  paid  any  that  fell 
due  August  1,1873.  It  Is  also  charged  Ihatthi 
Company  has  never  paid  any  of  tne  coupon) 
upon  any  of  t!ie  $4,000,000  of  bonds,  which 
were  not  funded  and  which  matured  subsequcni 
to  October  1.  IB78,  amounting  to  $1,109,000 
and  that  the  coupons  thereon  are  overdue  anc 
remain  unpaid,  the  owners  thereof  never  hav- 
ing consented  to  such  default;  and  it  is  alleged 
thai  the  Company  is  wholly  insolvent. 

It  is  further  shown  In  the  bill  that  on  June 
12,1870,  the  Railroad  Company  made  a  further 
issue  of  bonds  to  the  amount  of  $1,000,000,  due 
January  12,  1877,  and  to  secure  the  same  exe- 
cuted a  chattel  mortgage  to  R.  Riddle  Roberta, 
upon  its  rolling  stock,  engines,  cars,  tools  and 
equipment;  but  it  is  charged  that  the  same  was 
not  executed,  acknowledged,  and  recorded  >l 
required  by  law  and  is,  therefore,  null  and  void; 
but  that,  if  valid,  it  is  subject  to  each  of  the 
three  mongai^  of  prior  date.  About  $980,000 
of  these  bonds,  it  is  averred,  are  held  as  coUat- 
eml  to  debts  due  by  the  Company,  the  remain- 
der not  havinp  been  issued. 

It  is  claimed  in  the  bill,  also,  that  by  reason 
of  its  insolvency,  the  Railroad  Company  will 


that,  in  consequence  of  lis  failure  u>  pay  the  in- 
terest thereon  already  accrued,  the  owners  of  the 
unpaid  coupons  of  the  $4,000,000  of  bonds  aia 
entitled  to  rescind  the  funding  arrangement  and 
to  demand  and  enforce  payment  of  the  coupons 
funded  as  aforesaid. 

It  is  further  alleged  that,  "  By  reason  of  the 
default  of  said  Company  in  the  pavment  of  the 
coupons  due  October  1,  1678,  and  subaequent 
thereto,  which  have  never  been  funded,  the 
principal  of  all  of  the  said  bonds  baa,  by  the 


Indiana  Division  bonds  were,  bf  the  terms  and 
conditions  of  the  mortgage  securing  Ibe  aame,  [54] 
and  in  consequence  of  the  defaults  aforeaal^ 
dne  and  payatne  prior  to  the  commencement  of 
this  suit  Tour  oraton  farther  tiiege  that,  at 
the  said  nilnoia  Division  bonds,  $60^000  there- 


of have  never  been  funded  by  the  holders  tbere- 
way  consented  to  the  continuance  of  the  default 


of,  and  the  holden  thereof  hi 


e  never  in  anj 


1  Uie  payment  of  IntereM  thereon.    Tour  or- 
4  4f 
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Bton  lUege  thu  Okj  b&ve  baen  requested  li; 
tbe  btdden  of  &  m&jority  of  wtid  lUiiiois  IHvto- 
iMi,  and  also  bv  the  balden  of  a  large  auinber 
of  the  Mid  Indiana  bonds,  to  [woceM  to  collect 
tbuprlDclpalaadialerettof  aatd  bondt  b;  f ore- 
CloBura  and  sale  of  all  of  tlie  railroad,  franchia- 


I  Uhitkd  Statu. 


Om.Twm, 


It  is  also  allesed  that  the  ladiana  Division  of 
Ota  road  is  wholly  iiuulHcIeiit  to  aecure  the  pay- 
ment of  the  Indiana  Division  bonds,  and  tb^ 
while  the  niinols  Division  is  more  tluta  snfB- 
deot  to  aecure  the  nsyment  of  the  Illinois  Dl- 
visioQ  bonds  In  f  uu,  it  is  not  suiBcient  tn  ad- 
dition to  pay  in  full  the  whole  of  the  Indiana 
Division  bonds. 

The  original  bill  was  Qled  February  87,1875, 
and  made  no  party  defendant  except  tbe  Rail- 
road Company.  Itcontained  the  following  aver- 
ments, which  are  not  found  In  tJie  oi^nded 
bill: 

"  Tour  orators  further  show  to  Your  Honors 
that  they  have  been  required  by  the  holders  of 
more  than  one  half  of  the  twenty-five  hundred 
bonds  to  demand  possession  of  the  said  Railroad 
property,  franchises  and  appurtenances  of  and 
from  the  said  Railroad  Cbmpanv,  and  have 
mode  such  demand  in  pursuance  Of  said  require- 
ment, but  Uiat  said  Railroad  Company  has  not 
delivered  the  posseaaion  thereof  to  yourorstors, 
but  BO  to  do  have  wholly  neglected  and  refused. 

Your  orators  further  show  unto  Your  Honors 
that  they  are  informed  and  believe  and,  there- 
fore, charge  the  fact  to  be,  that  at  least  ninety 
per  cent  of  the  said  coupons  which  matured  up- 
on said  bonds  on  the  flnA  day  of  October,  167^, 
have  been  duly  presented  for  payment  lo  Uie 
said  Railroad  Company,  and  payment  thereof 
demanded  from  said  Company,  and  tlist  the 
same  have  never  beeo  paid,  nor  any  part  there- 
of; and  that  the  holders  of  six  hundred  and 
Dinety-cight  of  said  bonds  have  never  in  any 
way  consented  to  the  cooiiouonce  of  said  de- 
[52]  fault!  and  that,  In  consequence  of  the  continu- 
ance of  BBJd default, without  the consentof  said 
holders  of  said  six  hundred  and  ninety-eight 
bonds,  the  principal  and  interest  (^  all  of  the 
■aid  bonds  nave  become  due  and  payable,  and 
that  vour  orators,  as  trusieesas  aforesaid. under 
and  by  virtue  of  the  provisions  of  aaid  mort- 
ngc,  and  the  authority  therein  conferred  upon 
taem,  have  declared  the  principal  of  all  of  said 
bonds  to  be  due  and  payable,  sjid  have  notified 


trustee  in  tbe  mortgage  of  December  Ifl,  1873, 
iqipeared  and  filed  a  cross-bill,  settini  out  the 
terms  of  the  mortgiwe,  the  issue  of  toe  bonds 
■Bcured  thereby,  aid  alleging  that,  while  ihe 
interest  upon  about  |iaO,OM  of  the  bonds  had 
been  naid  by  tbe  Company,  that  upon  the  re- 
mainder was  wholly  impald.  The  croas-bill  pro- 
ceeds to  set  out.  the  particulars  of  the  agree- 
ments alleged  (o  have  been  entered  into  be- 
tween tbe  Railroad  Company  and  the  holders 
<rf  its  first  mortgage  bonds,  and  continues  with 
the  following  avenuenls'. 

"And  your  orator,  therefore,  avers  that  said 
Corporation  is  not  in  default  in  the  payment 
of  interest  upon  its  said  first  mortgage  bonds  lo 


justed  and  settled  with  the  holders  of  aaid  bonds 


to  the  amoont  a*  aborc  MMed,  and  ncdved  an 
exlenrion  of  p»ment  of  all  sach  Interest  cou- 
pons now  post  due  aod  that  will  mature  prior  to 
the  first  day  of  October,.  187S. 
Your  orator  states  that  said  corporation  baa 

Said  to  the  holdera  of  aaid  certificates  of  io- 
ebtednes*  all  IntereM  cottpons  attached  to  aaU 
certificates  as  the  same  matured,  and  in  accord- 
ance with  the  terms  thereof,  which  had  been 
presented  before  tbe  appointment  of  the  receiv- 
er, aa  hereinafter  slated. 

And  your  orator  represents,  upon  fnforma- 
tiOD  andbelief.  that  tbe  holdeia  oi  the  balance 
of  sold  issue  of  tweoty-flve  hundred  bonds  have 
acquiesced  in  said  exundon  of  payment  of  In- 
terest and  excused  such  default,  and  have  not 
demanded  the  payment  of  their  interest  cou- 
pons nor  attempted  lo  enforce  the  collectiou  of 


and  tbe  payment  of  the  Interest  at  matority  bv 
said  Cranpaoy  upon  said  cerdficatee  of  Indebted- 
ness, yet  your  orator  is  informed  and  believea 
and  BO  charges  Ihe  fact  to  be,  that,  )nr  reasoD  of 
divers  persons  claiming  and  pretending  lobe  in 
the  interest  of  a  part  ol  said  first  mortgage  hond- 
bolders  combtulng  and  confederating  to  wron^ 
and  injure  your  orator  and  the  holders  of  said 
second  or  convertible  mortmge  bonds  and  other 
creditors  of  said  Corpomtton,  said  CotnmnT 
was,  by  the  action  of  the  Circuit  Court  of  wm 
County,  in  said  Stale  of  Illinois, on  the22d day 
of  Febnury  last  past,  wrongfully  and  iinlnw- 
fullydiapoasessedof  oil  its  property  so  conveyed 
to  your  orator  by  said  deed  of  trust ;  that  all 
of  said  property,  together  with  the  rights,  priv- 
ileges and  franchises  of  said  Company,  wereon 


said  22d  day  of  February  wrongfullv  and  ^nd- 

""'""'""'iken  from  the  custody  ana  o '  '' 

ipaoy,  and  witliout  Ihe  knoi 
consent  of  said  Cor^ration,  your  orator,  or  of 


said  Cod 


the  defendants  herem,  placeo  In  the  charge  and 
under  tbe  custody  of  strangers  to  said  Companr, 
and  to  each  of  sold  dee<lB  of  tnut;  that  said 
porties  still  wrongfully  retain  the  poseesdon  of 
Raid  propertv  andcontrol  the  revenue  and  in- 
come thereof,  thereby  preventing  said  Company 
and  your  orator  from  providing  funds  for  tbe 
payment  of  tbe  interest  warranta  to'  mature 
upon  the  bonds  secured  by  said  trust-deed  so 
made  to  your  orator,  thereby  endangering  such 
property  aod  materially  depreciating  the  value 
of  such  securities. 

Tour  orator  further  states  that  be  is  advised 
and  believes,  and  cliaraes  the  fact  to  be,  that 
the  property  conveyed  to  the  defendants,  Foa- 
dick  ana  Fish,  by  the  tnist^eed  so  made  to 
them,  greatly  exceeds  In  value  the  amount  of 
bonds  so  issued  under  their  s^d  deed  of  trust; 
and  that  the  net  income  or  revenue  derived  from 
a  pro])er  and  economical  use  of  said  property  is 
aod  will  continue  to  be  more  than  auffldeut  to 


due  and  payable  on  all  the  bonda  issued 

under  the  said  deed  of  trust 

And  your  orator  further  steles,  upon  informa- 
tion and  belief,  that  certain  holders  of  bonda  is- 
sued under  the  deed  of  trust  so  made  to  the  de- 
fendants, Fosdick  and  Fish,  trusteea  as  afore- 
said, whose  names  your  orator  will  furnish  if  C5T] 
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nuuind  ta; 
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pKjiUe,  aiid  that  (hey  iluUl  Mo»ecul«  aald  so 
tlMi  (4)  •  qwedj  decree  of  forecloeute  of  eaid 
tnut  mortgan,  end  shall  enforce  die  of  all  the 
perty  aad  francblaea  of  i^  Railroad  Com- 


pany under  uid  decree,  thereby  lendarfng  tlu 
•ecurity  of  the  bonds  lanied  under  the  deed  to 
joor  orator  utterly  valueless. 

And  yottr  orator  aventhat  such  action  will  be 
groaaly  unjust  and  inequitable  towards  the  eet- 
(kA  one  fmat  of  your  orator  and  other  creditors 
ol  add  Company,  espedallyaaabout  eighty  pet 
eent  of  all  of  said  bondhwleTS  have  extended 
tbe  iMmnent  of  their  said  interest  warrants  as 
bai^before  stated,  and  waived  and  excused  tbe 
default  of  said  Cmnpany  in  the  payment  of  said 
Interert. 

And  j-our  orator  further  represents,  upon  In- 
formation and  belief,  that  none  of  the  holders 
of  (he  bonds  issued  under  the  sold  trust-deed 
executed  to  thedeJendants,exceptaTeryiDCon- 
ddemMe  number  thereof,  have  presented  to  and 
demanded  of  said  Railroad  Company  paymcat 
of  any  of  the  past  due  interest  warrants  or  cou- 
pons of  said  bonds,  as  required  by  the  8th  ar- 
ticle or  condition  of  sold  trust-deed  and,  there- 
fore, your  motor  says  that  the  said  trustees, 
Poadick  and  Fi^,  have  no  authority  under  sa.id 
trust-deed  to  proceed  to  collect  tbe  principal  of 
said  bonds  by  foreclosure  and  sale  or  other- 
wioe." 

The  ameoded  bill  of  Fowiick  and  Fish,  of 
which  an  abstract  hna  already  been  given,  was 
filed  September  U,  16TS.  Its  prayer  for  relief 
Ib,  that  tbe  said  Chicago,  Daovflle  and  Vln- 
ceonea  Railroad  Company,  and  the  said  James 
W.  Elwell,  whose  appearance  has  already  been 
entered  in  this  cause  as  parties  defendant  there- 
to, may  be  reonired  to  answer  this,  your  oro- 
ton*,  amendeabiU,  but  without  onth,  which  is 
hereby  enressly  waived,  and  that  the  said  R. 
Biddle  RoDerts  may  be  made  party  defendant 
koreto,  and  summoned  toanswcr  this,  your ora- 
tofa',  hai,butwithoutoath,whichisherebyex- 
pnesly  waived;  and  that  the  receiver  heretofore 
ftppoiotcd,  upon  the  prayer  of  tbe  original  bill 
In  this  cause,  may  sUll  hold  the  aald  nihoad, 
Its  equipment  and  appurtenances,  and  operate 
the  same  under  the  order  and  direction  of  this 
IH]  hononUe  court;  and  that  an  account  be  taken 
of  the  amount  due  hv  tbe  said  Railroad  Cmu- 
pony  i»oa  (he  said  Illinois  Dlvidon  bonds,  and 
upon  lAo  said  Indiana  Division  bonds  separate- 
It,  and  that  the  said  Railroad  Company  he  or- 
dmd  lo  pay  the  amount  so  found  due  npon  said 
booda.  severally,  within  a  short  time,  to  be  lim- 
ited 1^  this  tumorable  court,  and  that  upon  de- 
fault thereof  tbe  said  IIHnois  Division  of  the 
aidnllnMd.togetberwitliallof  the  franchises, 


aqnipment  i 


7  of  Uiie  « 
»t,  first,  of  tlie  said  twenty'Ilve  hun- 
dred i'joM)  minois  Division  bonds;  and,  scc- 
oadly,  of  the  fifteen  hundred  (1,500)  Indiana 
DiTimm  bonds,  which  are  the  first  and  second 
lieiM  upon  the  said  Illinois  Division  of  said  rail- 
mad.  Its  equipments,  franchise  snd  property,  as 
beniobefDre  set  forth,  or  for  suck  Other  and 
farther  relief  as  to  Tour  Honors  shall  seem 
meet,  and  to  equity  shall  appertain." 
Bee  IV  Otto. 


(te  October  SB,  1870,  the  CUcago,  Danville 
and  Tincennea  Railroad  Cwnpany  filed  a  de- 
muirer  to  so  much  of  the  amended  bill  of  Foe- 
dick  and  Fish  as  charges  that  it  will  be  Impoi- 
slble  for  said  Company  lo  fulfill  the  condimma 
<a  the  funding  i^reemenis,  and  that  the  htdd- 
ers  of  said  certificates  have  the  righf  to  reednd 
s^  agteements;  and  to  so  much  OF  sdd  amend- 
ed Ull  as  chuges  that  the  principal  of  said  bonds 
has  become  due  and  payable. 

On  the  same  day  it  also  filed  an  answer,  con- 
taining, omongothers,  the  following  averments: 

"Smd  respondent  BuvB,  that  on  the  32d  day  of 
February,  i.  D.  1875,  one  Stephen  Os^od, 


of  Illinois,  wrongfully  and  l^udulently  pro> 
cured  the  appointment  of  receivers  of  all  the 
property,  assets  and  Income  of  tbe  said  respond- 
ent wiihln  tbe  Slate  of  Illinois,  and  that  such 
receivers  forcibly  took  poasearion  of  the  offices 
and  all  the  property  of  said  respondent  on  said 
32d  day  of  Febniaiv,  and  by  the  aid  of  writs 
of  assistance  and  other  process  Issued  by  said 
court,  or  the  Judge  thereof,  held  the  passesrion 
of  all  said  property  of  this  respondent,  its  earn- 
ing and  income,  until  the  first  day  of  June. 
1B75,  at  which  time  said  receivers  were  removed 
by  the  order  of  this  honorable  court,  and  a  re- 
ceiver of  all  such  property  appointed  under  the  [ 
Erayer  of  tbe.compUInBnts  in  the  said  original 
iU  of  complaint  contained. 

And  this  respondent  eays.that  on  said  SSd  day 
of  Fcbnuiry  it  was  not  in  default  in  the  pay- 
ment of  any  of  eaid  certificate  WBrrants  that  ma- 
tured February  llrst,  1875;  that  nil  of  sidd  war- 
rants were  paid  ss  presented  to  this  respondent 
Kior  to  saia  SSd  day  of  February,  and  lEiat  such 
lance  of  $8, 167.77  was  not  paid  for  the  rea- 
son that  the  action  of  add  slate  court  had  de- 
prived this  respondent  of  the  power  to  meet  such 
payments.  But  the  said  respondent  denies  that 
the  said  Corporation  was,  on  said  first  day  of 
February,  1875,  insolvent  and  unable  to  meet 
the  payment  of  said  certificate  warrants,  as 
chained  In  said  amended  hill  of  complaint;  but, 
on  ^e  contrary,  avers  and  charges  that  at  all 
times  after  the  maturity  of  sola  interest,  and 
until  sidd  S2d  day  of  Febnury ,  said  reqwndent 
bad  tbe  pecuniary  ability  and  was  ready  and 
wIllinK  to  pay  all  such  Interest,  and  did  in  fact 
pay  aU  such  Inlereat  warranta  when  presented. 

And  the  said  respondent  further  aara  and 
charges  the  fact  to  be,  (hat  the  net  earnings  of 
said  Company,  duil^  the  year  1874,  and  tbe 
months  of  January,  Februoiy,  April  and  Hay, 
of  the  present  year,  were  mora  than  suflldent  to 
pay  all  the  interest  accruing  upon  the  bonds  is- 
sued under  the  trnsfrdeed  U>  Um  complainants, 
and  also  the  interest  upon  said  certificates  of  In- 
debtedness, and  upon  all  other  mortgage  bonds 
that  had  been  negotiated  and  sold  by  said  re- 
spondent 

And  the  said  respondent  says  that  the  said 
Company  is  notin  default  In  the  paymeotofanv 
certificate  Intereatcoupons,sfter  proper  demand; 
and  that,  therefore,  none  of  the  hMdersof  aald 
certificates  are  lawfully  entitled  to  tbe  return 
from  the  aald  Fosdick,  special  trustee  as  afore- 
said, of  the  bond  interest  warrants  so  funded 
and  deported  with  the  atii  Fosdick. 

Your  leyondent  admits  that  the  contracts 
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for  funding  Hid  Interest  vamnti  ire  rabrtui- 
liaUjr  set  ^rth  In  uid  complainant'i  uneiided 
bill,  and  tliat  the  holders  of  ebuut  four  fifths  of 


I  UimED  Statu 


Oct.  Tebh, 


[801      YourrenMDdent.furtheransweiinK,  says  that 
it  has  no  Knowledge,  information  or  belief  of 


trust;  but  respondent  says  that  said  Company  is 
not  and  was  not,  at  tLe  eommcD  cement  of  this 
action,  in  default  to  one  halt  of  such  inlereat; 
and,  llierefore,  respondent  says  that  said  bond- 
holders had  aa  righltoiiiBke  such  demand.and 
neither  were  the  complainants  nor  respondent 
required  to  accede  to  such  demands,  by  the 
teiiiiB  of  said  truat-deed. 

And  tlie  nid  respondent,  further  anHWerine-, 
wttjt  that  It  has  no  means  of  knowledge  of  the 
per  cent  of  the  holdera  of  said  interest  warrants 
tluU  Dfatured  October  first.  1878,  thatpreaenled 
such  warrants  to  Ihe  Company  and  demnnded 
payment  thereof;  but  respondent  sayg,  if  it  is 
true,  as  charged,  that  at  least  ninety  per  cent 
made  such  demand,  at  least  eighty  per  cent  of 
the  entire  number  afterward*  waived  such  pay- 
ment, and  consented  to  an  extension  therecaj  as 
hereinbefore  stated,  and  that  as  to  such  eighty 
per  cent  said  Company  la  in  no  default  ^bstr 
ever. 

And  as  to  the  holders  of  s^  six  hundred  and 
ninety-eight  of  said  bonds  who  did  not  fund 
their  Intereat,  the  aotd  reapcnulent  says,  upon  in- 
formation and  belief ,  and  so  charges, that  a  large 
majority  thereof  have  consented  to  such  defaiOt 
in  the  payment  of  said  interest,  and  have  as- 
sented to  such  eztenalon;  that  many  of  the  hold- 
ers of  such  bonds  have  expressed  to  the  officers 
-of  said  Company  their  assent  to  such  extension, 
«nd  promised  and  agreed  (but  not  In  writing) 
that  (b^  would,  in  no  manner,  interfere  wlUi 
or  by  th^  adverse  action  defeat  tbe  plans  of  said 
Company  for  tbe  extension  of  payment  of  said 
Interest. 

And  respondent  further  aays,  that  it  has  no 
knowledge  that  any  holder  of  said  bonds  ever 
elected  to  declare  the  principal  due  on  account 
of  a  default  of  sud  Company,  with  the  excep- 
tion of  the  said  Osgood,  who  only  claimed  to 
hold  nine  of  aaid  bonds.  And  aa  to  the  said  Os 
Sood,  the  respondent  says  that,  to  the  best  of  its 
Knowledge  and  belief,  the  said  Osgood  never 
has,  nor  has  anyoite  at  his  request,  ever  de- 
manded of  said  Company  or  of  any  of  its  officers 
(611  or  agents,  payment  of  any  of  the  coupons  at- 
tachal  to  aoT  of  the  nine  bonds  of  which  lie 
claims  to  be  the  owner,  and  that  the  only  notice 
the  respondent  has  ever  had  that  the  said  Osgood 
had  Bo  elected  or  that  be  demanded  payment 
of  cither  principal  or  interest,  was  derived  from 
his  said  bill  01  complaint  filed  in  said  Circuit 
Court  of  Will  County  as  aforesdd,  on  said  SSd 
day  of  February.  And  the  aaid  respondent  fur- 
ther avers  that  on  the  28d  day  of  February,  1875, 
the  said  defendant  offered  siid  tendered  the  at- 
torney of  record  of  said  Osgood,  in  open  court, 
in  said  County  of  Will,  full  navment,  principal 
and  interest,  of  all  the  bonds  held  by  tbe  said 
Osgood,  which  waa  refused  by  aaid  atttnney. 
it 


And  that  respondent  at  the  same  time  offered 
to  deposit  in  court  the  full  amount  of  said  prin- 
dpal  and  interest,  upon  condition  that  said  re- 
cdvcrs  should  be  discharged,  and  said  proper^ 
restored  to  said  respondent,  which  offer  was  re- 
fused," 

On  January  6, 187e,  a  petition  was  filed  by 
Stephen  Osgood,  who  had  commenced  the  orig- 
inal Moceeding  in  the  state  court  on  Februair 
82, 18TS,  and  seven  others,  cleiminE  lo  be  hohi- 
era  of  bonds  and  coupons  secured  by  the  morl- 
gages  to  Foadick  and  Fish,  In  which  they  recite 
the  previous  proceedings  in  respect  to  the  bill 
filed  by  the  latter,  and  allege,  among  other 
things,  thnt  on  October  1,  1878,  the  Rslh^ad 
Company  had  made  default  in  the  payment  of 
interest  on  its  bonds,  and  that  large  numbns  of 
coupons  maturing  on  that  day  were  presented 
at  the  office  of  tbe  Corporation  In  the  City  <d 
New  York,  payment  tnereof  duly  demanded 
and  refused.  It  also  rebcarsea  the  funding  ar- 
rangements, and  charging  that  tbey  were  baaed 
on  false  and  fraudulent  statements  of  the  Com- 
peny,  the  owners  of  Ibe  bonds,  who  funded 
their  coupons  on  the  faith  thereof,  are  entitled 
to  rescind  tbe  agreement  and  to  enforce  their 
claims  against  the  Company.  It  alleges  that 
Osgood  liad  never  funded  his  coupons.  The 
petition  also  stales  that  demand  was  also  made 
at  the  odSce  of  said  CorporatttHi  in  New  York 
In  December,  1874,  for  (be  payment  of  sundry 
coupons  due  April  1,  1874,  and  which  were 
never  funded  or  agreed  to  tie  so,  and  that  pay- 
ment thereof  was  refused  and  tbe  said  present- 
ment and  non-payment  was  duly  evidenced  by 
a  public  instrument  of  protest  by  a  notan  pub- 
lic in  and  for  said  County  and  City  of  New 
York,  and  the  said  coupons  still  remam  unpaid,  r-ai 
and  more  than  six  months  having  expired  since  '■""•^ 
tbe  demand  of  payment  of  said  coupons  in  Oc- 
tober, 1B73,  and  the  default  thereon,  and  more 
than  six  months  having  also  expired  since  the 
demand  of  payment  of  such  coupons  In  I>e- 
cemher,  1674,  and  tbe  default  thereupon,  your 
petitioners  cliim  that  by  the  conditions  (d!  said 
conveyances  the  said  pnacipal  of  all  and  Angu- 
lar tbe  said  bonds  bos  also  become  due,  and 
(bat  tiiere  is  now  due  and  owing  by  tlw  said 
corporation  tbe  full  sum  of  $4,760,000  upon 
■aid  first  mortgage  Indebtedness. 


etc. 

An  answer  waa  filed  by  R.  Biddte  Roberts, 
setting  up  his  rights  as  trustee  under  the  chattel 
mortgage ;  and  Jas.  W.  Elwell  also  answers  the 
amended  bill,  repeating  subetantinlly  tbe  alle- 
gation* of  his  cross-hilt.  Fosdlck  and  Fish  filed 
an  answer  to  the  croaa-blU  of  Elwell  on  March 
10,  1876,  and  Sled  general  replications  to  all  the 
answers  to  their  amended  bill.  Their  answer  to 
tli»  cross-bill  contains  the  following  averments: 

' '  These  respondents,  further  answering, 
upon  information  and  belief,  admit  that  certain 
holders  of  bonds  tuder  the  deed  of  trust  to 
these  remindenia  have  determined  lo  demand 
and  require  of  these  respondents  that  tbey  dial] 
without  delay  declare  the  prtndml  of  all  of 
said  bonds  presently  due  ana  payable,  and  wDl 


f ofeclomre  and  ptocure  the  Hie  of  the  pn^ier^ 
8. 
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ttwrefore,  cWve  the  fact  to  be,  that  other 
hoMera  of  sftfoDOiidB  are  in  favor  of  and  pro- 


1  that  no  such  foteclomm  and 
M)e  shall  bo  had  for  tha  piesent,  but  what 
nnmberof  bondholdenanlntheoneclaaBor  in 
the  oOker  these  reapondeDti  arenotadvifed  and 
cannot  atate,  but  in  that  reeard  they  aay  that 


[agi      Further  amwering,  respondenta  h^  that  they 
in  not  advlaed  and  cannot  ataic,  what  pradae 


tpondcnU  have  presented  for  payment,  but 
ue;  ullcge  that  il  ia  iinmaterial  whether  one  or 
more  of  «aid  coupons  have  been  so  presented  : 
that,  ioasmuch  aa  the  said  coupons  have  not 
been  paid  and  a  lorxc  amount  thereof  as  here- 
hibefore  stated  havcloug  since  becomo  due  and 
payable,  and  these  icqMndents  have  been  by 
Ktae  of  the  holders  of  stdd  coupons  called  upon 
at  tnistcea  to  foreclose  the  said  mortgage,  they 
ace  thereby  vested  with  full  authority  to  pro- 
ceed to  such  fofecloaure." 

An  exhibit  ia  filed  with  the  amended  hill, 
being  a  declaration,  signed  by  Foadick  and 
Fish,  S3  trustees,  which,  after  reciting  the  issue 
of  the  bonds  of  March  10,  1869,  and  the  mort- 
ngc  given  to  them  to  secure  the  payment  of 
Ox  same,  and  the  provision  thereof,  Uist  the 
principal  should  become  due,  in  case  of  the 
ipeeiBcd  default  In  the  payment  of  interest, 
eontinaes  aa  follows : 

"  And  whereas,  default  has  been  made  hv 


the  Gial  day  of  October.  A.  D.  1878. 

And  whereas,  the  coupons  for  such  Interest 
have  been  presented  and  payment  demanded  ; 
acd  whereas,  such  default  has  continued  for 
more  than  six  months  after  such  demand  ;  and 
whereas,  the  holders  of  said  bonds  have  never 
consented  thereto,  and  in  consequence  thereof 
the  principal  of  all  of  the  said  bonds  lias  become 
due  and  payable. 

Now,  th^fore,  the  s^d  Chicago,  Dauvlllo 
sad  Vincennes  Railroad  Company  are  hereby 
DotiQed  that  we.  WilUam  R.  FoMllck  and 
James  D.  f^sb,  ns  trualees  as  aforesaid,  and 
nnder  and  by  virtue  of  the  provisions  of  said 
trast-detd  and  the  authority  conferred  upon  r- 
therebv,  do  herelqr  declare  the  princtpal  of  a 

nf  laid  bo*^*  tA  Iw  Him  nnH  t^iv*hltf>  " 


the  Rdbood  Company  is  acknowledged  to  have 
beta  made  Pebruon  28,  18TS. 

Upon  tbeteuei  thus  made  by  the  pleadings, 
an  order  of  reference  was  made  to  a  master  to 
lake  itsUmony,  and  report  the  same  with  his 
flndlngs,  and  a  large  amount  of  evidence  taken 
before  Um  is  contained  in  the  recoid. 
IMl  On  June  2i,  18>tl,  the  master  filed  his  report. 
In  fl,  be  reported,  among  other  findings,  that, 
OB  October  I,  1878,  the  said  Corporation  did 
DoC  pay  any  of  the  interest  falling  due  on  that 
day  on  the  laue  of  bonds  dated  March  10, 
ISat.  or  upon  the  issue  dated  March  IS,  1B78; 
flee  14  0IT0. 


nor  has  the  said  Corporation  paid  anv  of  the  nN 
sequent  installments  on  any  of  si^  t4,000,000 
bonds  falling  due  at  either  of  the  following 
named  days:  April  1,  1874;  October  1,  1874; 
April  1. 187B;  October  1, 1876  and  April  1. 1870; 
and  that  demand  waa  duly  made  for  the  pay- 
ment of  divers  of  sudh  coupons  on  October  1, 
1878,  and  one  of  foch  coupons  was  protested  for 
such  nun-payment  more  than  six  month*  prior 
to  the  institution  of  this  actiMi,  of  the  written 
nodce  of  such  trustees  declaring  the  prindpal<rf 
such  bonds  to  be  due  and  payable,  and  th>»«  is, 
consequently,  now  due  to  tlw  divers  holders  of 
bonds  dated  March  10, 18W,  the  sum  of  $8.S05,- 
SOO.  Thisaum  includes  theprlndpalofttieboiids 
of  the  issue  of  March  10,  1869,  the  several  cou- 
pons thereon  of  the  dates  mentioned,  with  In- 
terest to  July  1.  1876,  and  the  additional  mm 
of  |88e,S00,  being  121  per  cent  premium  on  the 


The  master  further  reported  that,  as  to  all  ma^ 
ten  relating  to  the  funding  scheme,  referred  to 
in  the  pleaidinga,  aodtbe  elfectof  the  surrender 
of  the  funded  coiqKHis,  andof  the  failure  of  the 
Company  to  pay  tbe  conptma  due  October  1, 
1875,  be  was  not  requited  to  examine  or  npott 
upon  and,  llierefore,  madeno  finding,  norosto 


testimony  having  been 

mitted  to  him  upon  ett*— 

The  Railroad  Comr 


filed 


ix<^tiona  t 


irnny  file 
this  report,  of  which  Uie  Oth  is 

"  Fur  that  whenaa,  tbe  sidd  masta  ha*  de- 
cided, and  in  hia  said  report  stated,  that  on  the 
]3th  day  of  October,  1918.  said  Company  did 


noa-pajrment  more  than  Mx  montha  prior  to  the 
insHtution  of  thia  acti«k,  and  to  the  date  of  tbe 
written  notice  of  the  trustees;  and,  therefore, 
the  said  master  assumes,  and  so  decides,  that 
the  principal  and  interest  of  all  of  said  bonds  has 
become  due;  when  the  fact  Is,  as  shown  by  the 
proof  ottered  by  tbe  compbdnants  and  Inter- 
vening pedtioncrL  that  no  coupon  wasprotMt 
ed  until  tbe  19tb  day  of  December,  A.  D.  1874, 
less  than  three  months  prior  to  the  date  of  said 
notice,  and  tbe  commoicaDeot  of  tUs  action, 
and  there  ia  no  proof  that  there  waa  ever  any 
other  demand  upon  said  Company  for  the  pay- 
ment of  said  coupons." 

On  the  bearing,  a  decree  waa  rendered,  in 
which,  among  oU«r  findings  It  is  declared: 

That  the  Railroad  Company  had  paid  all  tbe 

Xns,  on  tbe  bonds  both  on  the  Illinois  and 
la  Divisions,  which  feU  doe  April  1, 1878, 
and  tliat  none  of  the  coupons  which  hod  ma- 
tured since  that  date  had  been  p^; 
That,  under  tbe  two  proposal*  of  the  Com- 


inclusive,  on  aU  tbe  12,000,000  of  nilnois  D^ 
vision  bonds,  except  tW8,B00  thereof,  which 
coupons  stiDranained  in  Ihehandsof  Foedick, 
aa  trustee  under  tbe  agreementa;  that  the  semi- 
annual intetett  npon  ue  convertible  bond*  and 
certificates  of  indebtedness,  issued  In  exchange 
therefor,  which  fell  due  August  1,  1874.  was 
paid  In  full  and  that  the  Inatallnient  of  inteieit 
thereon,  which  became  doe  Fetvuoiy  1, 1879, 
M 


ib.GoogIc 
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wu  dnlv  paid  bj  said  Compuiy  upon'sU  of  Uie 
nine  which  were  preaentcafor  pajmeot,  which 
was  the  great  bulk  thereof,  and  th&t  no  interest 
has  been  paid  on  any  part  of  the  tame  siDce 
that  time-. 

It  of  interest  had  been  made 


hert^ore,  and  oa  the  S6tb  day  of  February, 
A.  D.  I8TG,  tlie  said  complainants,  as  tmstMS 
imder  the  (aid  motUKe  or  tnut-deed  to  tliem, 
dated  March  10,  IBM,  did  declare  tlie  prin- 
dtMd  of  the  said  twen^-flve  hundred  Dlinois 
Dlvi^on  bonds  to  be  due  and  pavable  bj  rea- 
son of  the  default  of  nid  Railroad  Company  In 
the  payment  of  certain  of  the  coupons  of  said 
booiu  which  fell  due  October  lat,  1878,  pay- 
waa-i  ment  of  wbjch  bad  beeo  duly  demanded,  and 
*-  ''  the  continuance  of  sudi  defMiIt  for  more  than 
^  months  after  such  demand." 

The  decree  then  proceeds  to  declare  that 
there  is  due  and  owing  from  the  Railroad  Com- 
pany to  the  complainant*,  at  tnutees  under  the 
mortgaKe  deed  of  Uarch  10, 1660.  the  seTeral 
sums  of  987,500  in  gold  coin,  for  the  coupons 
on  the  P,EO0,000  (3  bonds  secured  thereby, 
falling  due  respectively  semi-annuallr  from  Oc- 
tober 1, 1978.  to  October  ],  1ST6,  incluaiTS,  less 
the  ilBymenta  made  on  account  of  the  four  cou- 
pons on  the  convertible  bonds  and  certlflcatee 
of  ladebtednesa,  with  intereet  mi  taid  sums  at 
the  rsleof  6  percent  per  aimum  and,  as  the  de- 
cree reads:  "  In  the  further  sum  of  two  million 
five  hundred  thouund  dollars  in  gold  coin,  tac 
the  principal  of  the  said  Illinois  DiTirion  bonds 
00  declared  to  be  due  as  aforesaid,  together 
with  Interest  thereon  from  and  after  the  first 
day  of  October,  A.  D.  187S.  at  the  rate  of  aeren 
per  cent  per  annum  in  gold." 

It  was  then  "Ordered,  adjudged  and  decreed 
that  the  sold  defendant,  the  Ctdcago,  Danville 
and  Vincennes  Railroad  Company  pay  ,or  cause 
to  be  paid,  to  the  said  complainants  as  trustees, 
tor  the  bolden  of  the  sdd  nUnois  Division 
bonds  and  coupons,  the  said  sevraal  sums  of 
mooev,  with  Interest  thereon,  as  herdnbefore 
found  lo  be  due  and  owing,  within  twenty  (20) 
days  from  and  after  the  entry  of  thia  decree, 
and  in  default  thereof,  that  all  of  the  said 
railroad,  premises,  property  and  franchises  de- 
scribed In  the  said  trust-deed,  dated  March  10. 
A.  D.  1868,  and  heretaibefore  described  as  the 
nilDoto  Division  of  said  railroad,  etc.,  and  all 
the  right,  title,  Inleiest  and  equitv  of  redemp- 
tion of  the  sdd  Chicago,  Daut^Ie  and  Yin- 


highest  and  best  bidder  for  cash  therefor,  pay- 
able as  beieinaf  ter  movlded,  at  the  west  door 
of  the  Republic  Lif elnsurance  Company  Build- 
,  In  the  aty  of  Chicuo,  In  the  State  of  nii- 
I,  after  having  flist  given  notice  of  the  time 


ing.  In  the  City  of  Chicuo,  In  the  State  of  nii- 
BOTS,  after  having  flist  given  notice  of  the  time 
and  place  and  terms  of  ssle,  and  a  description 
of  the  pK^perty  to  be  sold,  by  advertiannent 
tbeteof  ID  some  pablio  newqMper  published  in 
the  City  of  Chicago,  for  the  space  of  thirty  (80) 
days  prior  to  such  day  of  sale." 
The  decree  also  contains  tlie  usual  declaia- 
]  tion  that  a  conveyance  of  the  title  to  the  prop- 
eity  sold,  after  conflrmation  of  the  sale,  should 
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be  a  perpetual  bar,  in  law  and  equity,  against 
every  claim  of  tbe  lUlniad  Company,  or  other 
person  claimftig  under  it. 

Under  this  decree,  a  sale  was  had  and  report- 
ed to  the  court,  and  confirmed  by  a  subsMuent 
decree,  of  the  mortgaged  property  to  F7  W. 
Hnidekoper,  T.  W.  Shanoon  and  J.  M.  Denl- 
son  for  4l,4SO,000,  and  the  purchase  money 
having  been  paid,  $868,600  in  cash  and  by  ttie 
-■-  of  tZ,m,MOot  the  Illinois  Division 


or  convertible  bonds  thereto  at- 
tached and  belonging,  a  conveyance  of  the  title 
to  the  mortgaged  property  was  made  to  the  put^ 

it  is  assigned  for  error  upon  the  decree  of 
foreclosure  and  sale: 

First,  That  the  court  below  required  from 
the  mortgagor,  payment  of  the  prindpal  of  the 
debt  secured  by  the  mortgage,  as  then  due,  and 

on  non-pa~ "  "' — 

that  the  u 

Second.  That  it  decreed  foredosure  and  sale 
on  this  condition,  without  proof  of  the  written 
request  of  the  holders  of  the  majority  of  the 
bonds. 

It  Is  undeniable  that  at  the  dale  of  the  filing 
of  the  bill  which  was  February  37,  18TS,  the 
defendant,  the  Chicago,  Danville  and  Vin- 
cennes Railroad  Company,  was  In  default  for 
non-paymentof  the  coupons  on  9608.BOO  of  the 
issue  of  |S,000,000  td  Uw  lUlnois  DlTision 
bonds,  which  matured  October  I,  1878.  The 
bidders  of  that  amount  of  these  bonds  did  not 
fund  their  coupons  and  none  of  them  were  paid. 
This  failure  on  the  part  of  the  mortgagor  con- 
stituted a  breach  of  one  of  the  conditions  of  tlie 


income,  until  the  draault  should  have  been  sat- 
isfied; or,  to  aeO  tbe  morteaged  premises  under 
the  power  conferred  by  the  sixth  artide  of  the 
conditiotis.    In  tbe  latter  erent,  th6  mort^iaged 

E remises  would  have  to  be  sold  as  an  entirety. 
-ee  from  the  Incumbrance  of  the  mortnge, 
and  the  proceeds  of  the  sale  would  be  ap^led, 
first,  to  tbe  pavmect  of  the  amount  due  and  in  [Ssi 
arrears,  and  then  to  the  mortMge  debt,  not 
then  due,  and  any  surplus  to  ue  mortgagor. 
Bat,  inoonad)  as  bT  the  terms  of  the  first  arti- 
cle the  conveyance  Is  declared  to  be  for  the  pur- 
pose of  secunng  the  payment  of  the  Interest  as 
well  as  the  MiDdpal  of  the  bonds,  and  by  the 
fourth  article,  the  mortgagor's  ri^t  of  posses- 
sion terminates  upon  a  dnault  ip  the  payment 
of  interest  as  well  as  priodpal,  on  any  of  the 
bonds,  we  are  of  opinion,  ind^iendent  of  the 
provi^ona  of  the  other  aItide^  that  Uic  trust- 
ees, or  on  their  f^ure  to  do  so,  any  bondholder, 
on  non-payment  of  any  instaUment  of  interest 
on  any  bond,  might  file  a  bill  for  the  enforce- 
ment of  the  securitv,  by  a  foredosure  of  the 
mortgage  and  sale  of  the  mortgaged  property. 
This  ri^t  belongs  to  each  bondholaer  sepa- 
latdy,  and  lis  exercise  is  not  dependent  upon 
thf  co-operation  or  consent  of  any  otiier^  orot 
the  trustees.  It  is  properly  and  strictly  en- 
forceable by  and  in-  the  name  of  the  latter,  but. 
if  neceestry,  may  be  proeocutcd  without  and 
106  V.  8. 
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«TeD  against  them.  It  followa,  from  the  natnie 
nt  ibe  Mcarltjr,  and  arise*  upon  its-face.  onleet 
xestfained  bv  Its  terms.  And  in  case  the  pro- 
ccetUog  renilta  Anally  in  a  sale  ol  the  mw^ 
isemise*,  the  nle  fi  made  free  from  the  e 
of  |«demptioii  of  dw  mortgagor,  and  all 
«n  of  Jooior  iocnmbrances,  U  made  part  _ 
the  stift,  and  la  of  the  whole  premliea,  when 
neotmuj  to  the  payment  of  the  amouDt  due, 
«r  whoi  the  property  to  not  propeiiy  dlvidble; 
it  conveys  a  clear  and  abaolute  title,  as  against 
all  putie*  to  the  snit  or  their  priviM,  ana  the 
proceeds  of  the  sale  are  distributed,  after  pay- 
ment of  the  amount  due,  tot  non-payment  of 
which  the  sale  wasordered,  iu  satisfacoon  of  the 
impaiddebtiemalning,whetherdueornat.  Oleotl 
T.  Brum,  17  WaU.,  68  [64  U.  8.,  XXI.,  6TS]; 
AtmMMT. jraIbw,SJoaea&L.,S96.  Thisdoc- 
lrinei«statedbyutiaconttin.BoiMl[T.£LiI.  Co., 
«n.  B.,4U[ai>tMBT.jreadto,XXIT.,aH1, 
_i ■  .,.  .,_       ,    .. ..    in,yg-Ji 


when KQ wUboritatiTeruie of  mtctice ii 
re  of  opinion, 

-, ,-. -,  Mr.  JvMtt  ] 

"  that  then  is  due  from  the  IWlroad  Company 


say  the  court,  ipMking  by  Mr.  JutUet  Miller, 


to  plaintiff  the  amount  of  his  overdue  ani 
unpaid  coupons.  For  this  aum,  whatever  It 
may  be,  he  has  a  right  to  a  decree  nin,  accord- 
ing .to  tbe  chancery  practice;  a  decree  which 
wul  ascertain  the  sum  so  due  and  give  tbe  com- 


Ihe  court.  In  the  diBCtWlon  itl  that  ooon.    U 
Ibia  vam  la  not  paid,  tbe  court  muit  then  order 


mooer  I  ,  _ 

far,  the  pUiptlff  will  have  a  lien  on  the  money 
thus  paid  into  court,  not  only  for  his  overdue 
wtipons,  but  for  his  principal  debt,  and  it  must 
be  iMOTided  for  In  tbe  order  distributing  tbe 
^oceeds  of  the  sale.  If;  howerer,  the  com- 
p«n^  shall  pov  tbe  sum  found  due  in  the  decree 
MM*,  ao  furuer  proceeding  can  be  had  until 
anoUter  default  of  Inlereit  or  at  the  principal." 
The  decree  nM,  mentioned  in  this  extract^ 
like  that  in  suits  against  inbnts,  in  which  a  day 
is  given  to  the  in&it  to  show  cause  aaainst  it, 
after  be  attains  full  age,  and  that,  wnere  the 
bill  is  ordered  to  be  taken  pro  an^ttto,  to  pre- 
Viiunaiy  In  its  nature,  requiring  a  further  order 
to  cmnplete  It.    According  to  tbe  pnctice  of 


be  taken  of  the  principal 

plaintiff  upon  tbe  mortgage,  ordered,  that  upon 
tiw  defendant's  paying  to  tbe  plaintiff  the 
amount  aKertained  andcertified  or  found  to  be 
dne,  willtin  six  mtatths,  U  sndi  time  and  place 
aa  were  ^ipoinled,  the  fdalntifl  should  lecon- 
T^  the  mortgaged  premise*;  but  that  in  default 
4>f  such  pmnent,  the  defendant  should  thence- 
fMth  be  abaolutdy  debancd  and  foieclaaed  of 
hia  equi^  of  mtemption.  It  was  necessary, ' 
bowever,  for  the  pUndff  In  order  to  complete 
Iiis  title,  to  procure  a  final  order  confirming  It: 
-ctiMTwise  tbe  decree  of  foieclOBura  would  not 
be  pleadable.  Thto  order  of  confirmation  be 
procured  on  iwDof  to  tbe  court  of  non-pwment 
according  to  the  terms  of  the  decree.    8  Dan. 

cb.  ftTm. 

Tbe  dmeusuaUy  allowed  by  the  decree  to  pay 


the  mortgage  debt,  whether  on  a  bm  to  redeem 
or  to  foreclose,  was  aiz  months.  But  that  was 
not  reeuded  as  an  ahsolnialy  fixed  period,  but 
mi(^t  M  varied  so  as  to  be  reasonable,  accordr 
log  (o  the  discretion  of  the  oonrtand  tbepa^ 
ticular  drcomstsncea  of  tbe  case.  The  courts, 
however,  were  very  libenl  in  cases  of  f oredo*- 


casee  in  bfils  to  redeem,  wbere  the  mortgagor  rv qi 
came  into  court  pnaessing  hto  readiness  to  pay  ^ 
the  amount  due,  when  ascertained,  nor  in  cases 
of  sales,  wheri  the  mortgwor  was  not  subjected 
totbo  severe  and  absolute  loiMtDreof  his ri^M. 
AWmv.  i>Hn»,  4  Johns.  Ch.,  140;  BairMntf. 
rormA,  11  Ldgb,  SM. 

Wbere,  according  to  the  English  practice,  a 
sale  Instead  of  foreclosure  was  ordered,  tbe 
form  of  the  decree  was  the  same,  directing  the 
sale,  in  theeventof  a  default  being  made  in  pay- 
ment of  the  amount  found  due,  within  the  usiud 
time  of  ilx  months,  or  within  a  shorter  period, 
or  even  immediately,  if  by  consent,  or  wbere  U 
was  conddered  to  be  for  tbe  benefit  of  all  par- 
ties.   SDan.  Ch.  Pr.,  126S. 

In  the  early  practice  in  Kentucky,  the  pre- 
Umlnarv  decree  finding  the  amount  dUe  and 
Kivinr  oay  for  payment,  was  interlocutory  mere- 
ly and  separate  from  the  subaequat  decree,flnd- 
ing  the  defoult  in  not  perf  onniog  the  former 
decree  and  directing  a  sale  In  Mmsequence  there- 
of. iWnJM  v.  JWraotMr,  1  Hon.,  64;  <M- 
ham  T.  ^bn,  %  J.  J.  Harsh,  118:  Bantn  v. 
OnmiMdt,  S  J.  J.  Harsh,  3S0  ;  CJtamfttn  v. 
FoOer.  1  B.  Moo.,  104.  The  ground  of  thto 
practice  seems  to  have  been,  that  the  mortgagor 
bad  tbft  right  to  have  the  record  show  that  he 
had  failed  to  pav  according  to  tbe  decree  nM 
before  a  sale  of  Us  property  was  ordered.  But 
there  seems  to  us  to  be  no  suffldent  reason  why. 
as  it  was  according  to  the  English  pcacttc«,aDd 
generally  ia  tbto  countrr,  all  Uiese  matters  m^ 
not  be  enibraced  in  a  uogle  decree.  What  Is 
indispensable  in  such  a  decree  is,  that  there 
should  be  declared  the  fact,  nature  and  extent 
tA  the  default  which  constituted  the  breach  of 
the  condition  of  Uie  mortme,  and  which  Justi- 
lled  the  compUnaot  in  fl^g  hi*  bUl  to  fore- 
close it,  and  tiie  amount  due  on  account  thereof, 
which,  with  any  further  sums  subsequently  ac- 
cruing and  having  become  due,  aooording  to 
tbe  terms  of  the  securi^,  the  mortgagor  to  r»- 

Sulred  lo  pay,  vrithin  a  reasonable  time,  to  be 
ted  by  the  court,  and  which.  If  not  paid,  a 
sale  of  the  mortnged  premises  to  directed. 


an  appeal  Uea.    fiw  v.  Zow,  8  Ctancb,  ITS ; 
yn»Uwi  V.  BoiO:,  18  PeL,  IS  i  Formy  T.  Om-  r. 
nNf,6How.,flU:  Ji.  JL  Cb.  v.  AMHi«,8SWaa,  ^ 

400  [M  n.  B.,  xzm.,  is?]. 

But  as  in  cases  of  strict  foreclosure,  BO  in  cr— 


until  sale  actu- 

aDy  con^rmed ;  tor  If  at  any  time  prior  be  sbouM 
brbg  Into  court,  tor  the  morteagee,the  amount 
of  the  debt,  Interest  and  oosts.he  will  be  allowed 

>  redeem. 

It  to  tbe  deed  made  to  the  purchaser,  actually 
transferring  tbe  Utto  of  the  parties  to  the  suit. 
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Oat  tennlnalM  the  mortngor'i  nrahr  of  n- 
danpdMi.    Brtnt  r.  In^Ot.,  H  U.  B.,  «88 

rxxivrwo]. 

Itiaobrioui  Out  the  flndlns  of  the  amoaiit 
due,  for  non-pumait  of  vhloi,  kccoidliig  to 
Uutermaof  tbedeciee,  the  nuntgiiMd  pnqwrtjr 
boidef«dtobeMdd,u  the  toanutloii  of  the 
right  of  the  moitgigee  fottlMt  to  proceed,  vkl 
a  aubMMitlil  vror  in  that  flndlncmmt,  on  to- 
pMl,  TtdeteaUiobeeqiMntiffoceedhigi.  Vnlue 
%  odcolable  emr  in  the  MBOunt  ot  a  penooal 
Judgment  vUdi  m^  be  cored  hr  a  remittitur, 
h la  othwwte  hKuiable;  for,  tilt  tt  an  UlMal 
ezactioa,  made  aa  a  cmdftloD  tor  pnmenvur 
the  il^t*  of  the  moitgagor  in  hla  eatate  and,  ff 

wcuted,  deinivlng  Ijim  wrongfull;  of 


eqnitj,  and  wlU  not  u  taken  awv>  except  up- 
on a  met  Gomidlance  with  tlie  atepe  neceeaan 
to  diveet  It.  £M«r  t.  WaO^.  U  WtiL.  2»7  m 
V.  a,  XX..  Ball :  aiuOaber  r.  BatiTuon,  97  JS. 
B^  48  (XXtV.,  arn,  In  Clark  t.  B«*itr»,  8 
WalL.lBlS  [7S  U.  S.,  ZIX..  8M],  adecree  of 
itrict  fOredoamre,  which  contaloed  no  finding, 
either  ot  the  tact  or  amount  of  the  alleged  In- 
drtitcdneei,  and  gave  no  time  within  which  to 
par  or  redeem,  waa  rerened  on  tbsM  grounds, 
aluunigh  the  Ull  waa  taken  vra  emftmo  aa  to 
the  paroet  haTing  the  entire  oentdcial  Intereat, 
and  cont^ed  an  aTerment  of  the  pieciae  amount 
■<rf  ttie  mortgam  debt  then  due.  The  lame  con- 
eequeucee,  undoabtedlf,  would  have  followed, 
if  IthadbeenadecreecufMecIcaare  and  sale, 
inatead  ot  a  rtrict  foredoanre;  and  the  error  Is 
a*  TiUl,  where  a  larger  amount  than  la  actual^ 
due  is  ordered  to  be  paid,  as  where  there  is  a 
failure  to  And  irttat  amount  Is  due. 
It  becomea,  then,  fA  the  lint  Importance  to 
']  ascertain  wbetbw  the  decree  ot  foreclosure  and 
sale,  In  tlie  presmtcase,  found  due  and  required 
to  tie  paid,  aa  the  condmon  of  ezercMng  the 
-1Attoreiieem,r  * **■ " —  '"■ 


in  the  amoont  are  two. 


liAttoi 

The  e 
The  flrrt  la,  that  uere  waa  declared  to  be  pay- 
able Cas>,nO,  the  amount  of  the  sereral  con- 
poDS,  matniing  from  October  1, 1878,  to  April 
1, 18T5,  both  ucluaiTe,  the  parinent  ot  which, 
It  is  claimed,  as  to  all  the  bonds  of  the  DUnoii 


ilcon- 

o  April 
-which, 

_„ , . ^e  nUnoii 

IHTitkni,  except  (898,600  thereof,  had  been,br 
the  fuoong  asieements,  extended  until  Febru- 
Bij  1, 1879.  lite  second  is,  that  the  principal 
iom  of  $2,S(IO,0OD  of  these  bonds,  contrary  U> 
the  agreementbetween  the  parties,  waaalsode- 
clandtohedueandpaTable.  The  appellants  in- 
■Ist  that  the  only  Indebtedness  of  ttie  BaOroad 
Company  to  the  Doodhoideri.  rqireiented  by  the 
eomplalnanta  at  the  time  of  the  filing  of  their 
Un,  was  the  past  due  interest  on  099  bonds,the 
Interest  wananta  of  whtdt  had  not  been  funded, 
amounting  to  about  the  sum  of  (14T,000. 

It  Kipean  from  a  atatenunt  in  the  reond,ad- 
miUed  to  be  cwnct,  that  there  had  been  depoa- 
Itod  and  exchanged  for  convertible  bonds  the 
four  coupons  maturing  on  and  from  October  1, 
1878,  to  Aull  1,  1870,  on  t271,B00  of  the  1111- 
DoirDtTtslon  braids,  and  that  by  the  terms  of 
the  agreement  under  which  that  exchange  was 
(Oecled,  dated  Norember  II,  1878,  it  was  not 
to  be  Uodlng  unless  ssrwiitnii  to  in  writing  br  a 
majority  in  Interest  of  the  bondholders.  In 
point  01  fact,  such  majority  did  not  aiMnt  to  It; 
but  under  the  sec(»d  propodtlon,  dated  Norem- 


SM  USTTCD  Srane.  Oct.  Tnx, 

ber  80. 1878.  the  four  corwqiondlpg  coupons  on 
91,880,000  ot  the  bonda  were  deposited  and  ex- 
changed for  certificatea  of  indebtednees. 

It  ^ipean  further,  fliat  the  Railroad  Com- 
pany pdd  the  accruing  interest  on  the  couTcn- 
tUeoondaandcertiflr «'-*-■— ^ — j 


whidtk  was  not  presented.  Tlie  default  in  reject 
to  the  ooupcme  surrendered  was,  Inr  the  lerma 
(A  the  funding  agreements,  waired  as  long  as 
the  Intereat  upon  the  secoiraes  substituted  for 
them  was  punctually  paid,  k>  that  at  the  date 
of  the  fiUng  ot  the  nil  there  was  no  subsisting 
default  In  Uie  payment  (rf  Intensi,  except  upon 
the  9698,900  ofbondi  which  had  not  been 


coupon*  tailing  due  October  1, 1878,  wei 
tented  on  that  day,  and  UuU  nmnent  thereof 
was  demanded  aM  refused;  and  tnat  <Mie of  such 
ms  was  protested  for  such  non-payment 
than  dx  mwlhs  prior  to  the  institutlmt  of 
the  suit  and  Ute  written  declaration  of  the  trust- 
ees, that  the  principal  of  theboiids  had  thereby 
become  due. 

There  an  some  statements  in  the  answers, 
and  in  the  testimony  of  some  of  the  witnenes, 
that  coupons  due  October  1,  1878,  were  pre- 
sented for  panneat  and  were  not  paid;  but  there 
is  no  proofu  thefactas  toany  particular  cou- 
pon Identified  for  that  purpoae,  and  we  haTo 
carefully  searched  the  reoxd  in  Tain  for  any  ev- 
idence wliatever  that  any  oonpon,  not  uter- 
wards  funded,  waa  inesenled  and  payment 
thereof  refused.  The  master  himself  doea  not 
report  any  such.  It  Is  entire^  conalslent  wiQi 
his  flndlag,  and  with  the  evidence  on  which  it 
profeeaee  to  be  founded,  that  the  pajmcnt  of 
every  coupon  falling  due  October  1,  1878,  pr&- 


.it  it 

be  considered  as  ajdeadlng  wbcnl^  they  vrera 
allowed  Id  become  co-complainana,  does  not 
all^e  that  any  one  of  the  coupons  held  by 
tbemwaapmeutedforMyment.  Itlsaverred 
that  large  numbers  of  the  coupona  maturing  on 
October  1, 1878,  wwe  preeented  and  payment 
thereof  was  demanded  and  refused  oa  that  day, 
but  the  all^ation  that  any  such  coupon  waa 
held  by  elttier  of  the  petitioners  seems  to  hav« 
been  stndioudy  avoided ;  and  strcM  la  laid  on 
averments  fA  trandnlent  misrepreaentatlona 
which  induced  Umdholders  to  fund  their  cou- 
pons, in  simport  of  which  the  master  reported 
that  no  teetiinony  was  oflend,  and  upon  the  In- 
solvency of  the  Company,  which  la  entirely 
immaterla]  upon  the  question  of  an  actual  do- 
fault.  It  Is  averred  in  the  petition  that  coupona 
were  presented  and  payment  demanded  In  Do- 
conber,  1874,  which  hod  become  due  the  previ- 
ous April,  and  the  master  so  reports  ai  to  one: 
but  the  only  evidence  that  appeaia  in  the  record 
is  an  admiaiion  of  the  Bailroad  Company  in  Its 
•izlh  exoqitlon  to  the  master's  report,  where  it 
Is  accompanied  by  the  statement  that  such  de- 
mand and  refusal  was  less  than  six  mcmths  he-  \t^-, 
fore  the  filing  of  the  trfll,  and  could  not  there-  -* 

fore,  have  been  the  foundation  of  the  declara- 
tion thottheprinclpalof  the  mortgage  debt  had 


106  C.  8. 
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becrane  payable,  which,  in  fact,  «u  not  predi- 
cated DpoD  tbat  default,  but  rasted  solely  oa  the 
Don-paTiiKnt  of  tbe  coupons  due  October  1, 
181S. 

Tbere  is  oothiag  in  tbe  record  to  ahow  that 
any  one  of  the  bondholders,  who  hiid  funded 
his  coapons,  claimed  tbe  rigbl  to  rescind  the 
funding  ag^reements,  or  that  any  etep  to  do  so 
had  beoi  taken  or  aulboriced. 

It  ia  true  that,  after  the  tiliaji;  of  the  bill  and 
the  Kt^Niintment  of  a  receiver,  tbe  Railroad 
Company  ceased  to  pay  interest  upon  its  securi- 
tiea.  That  was  but  the  natural  consequence 
of  the  litigation  ;  and  in  taking  a  decree  for 
foreclosure  and  sale,  it  might  have  been  in 
strict  accordance  wilh  tbe  equitable  righls  of 
bondholderB  who  had  funded  their  coupons,  lo 
have  reunnded  tbe  funding  agreemenls,  as  in- 
capable of  execution.  But  tlie  lenl  effect  of 
this  would  have  been  merely  tolind  as  the  true 
unountof  the  mortgage  debt  then  due,  necessa- 
ry to  be  paid  to  avoid  a  sale,  the  whole  amount 
of  iniereal  unpaid  on  all  tlic  coupons.  It  would 
not,  however,  have  put  the  Company  in  default 
••  to  tbe  funded  coupons  fnim  the  beginning, 
nor  deprived  it  of  the  benefit  of  the  waiver  of 
that  default,  arising  from  the  fact  of  funding. 
It  would  have  canmled  Ihe  arrangement  only 
as  and  from  the  date  of  tbe  decree  itself,  with- 
out impairing  its  antecedent  effect  by  retroac- 
tion. It  is  true,  that  where  Hmort^gelias  been 
given  lo  secure  a  debt  payable  in  msLsllmenta, 
and  a  bill  has  been  filed  for  foreclosure  and  sale, 
upon  a  default  as  to  one.  the  decree  may  re- 
quire  payment  of  all   installments  then  due. 


tbottgfa  maturing  since  tbe  institution  of  the 
luit;  Dut  that  pnudple  does  not  suffice  to  bring 


For  by  the  l^rms  of  that  pi . 
entire  debt  does  not  become  absolutely  due,  on 
the  default  of  the  Company,  continued  for  six 
moaths,  withont  tbe  consent  of  tbe  holder,  lo 
pay  an  interest  coupon;  but  only  at  the  cleciion 
of  tbe  Irustees,  as  declared  by  tnem  and  nolifled 
ITS]  lo  the  mortgagor.  And  tbe  forfeiture  of  the 
dme  of  payment  to  be  eatablialied  In  a  given 
case,  must  stand  or  fall  upon  the  fact  of  such 
declaration  and  notice,  as  it  mar  be  justified 
or  not  by  the  circumstances  existing  when  they 
were  made.  It  cannot  be  supported  by  subse- 
quent occurrences.  It  follows,  therefore,  that 
the  claim  m  support  of  the  finding  that  the 
wtiole  debt  bad  become  due,  must  rest  ezdu- 
■ively  upon  the  alleged  default  of  October  1, 
1S78,  ami  that,  os  we  have  seen,  is  not  sufficient. 
It  does  not  affect  this  conclusion,  that  by 
the  terms  of  the  6lh  article  of  the  conditions  of 
the  mortgage,  it  is  provided  that  upon  tbe  exer- 
-«!  of  the  power  tberebv  conferred,  resulting 


one  conpon  merely,  the  property  is  to  lie  sold 
as  an  entirety  and  free  of  the  incumbrance  of 
tbe  mortgage,  ions  to  pass  all  the  title,  both  of 
mortgagor  and  mortgagee:  and  tbat  the  proceeds 
of  the  sale  are  to  be  applied,  after  payment  of 
overdue  interest,  to  tbe  payment  of  tbe  prind- 
P«l  of  tlie  debt,  though  not  yet  due.  This  pro- 
vision does  not,  eiUierio  terms  or  in  effect,  make 
tbe  whole  debt  due  before  the  itipulaled  day 
See  KOrro. 


of  payment  It  is  gimply  the  application  to  tbe 
case  of  a  sale  by  the  trustees  under  tbe  power 
of  the  practice  of  courts  of  equity  in  ca>es  of 
judicial  sales  upon  foreclosure.  In  either  cose 
Ibe  right  of  the  mortgagee  to  redeem,  and  thus. 


but  merely  of  the  interest  then  acti»lly  dueand 
in  arrearsj  the  very  right  which,  by  the  decree 
now  in  question,  was  denied.  If  authority  is 
needed  on  such  a  proposition.  It  will  be  found 
in  IJoldfn  V.  Gilbert,  7  Paige  Ch.,  20P,  and  Of- 
attt  V.  Bynum,  17  Wall.,  ft!  [84  V.  8.,  XXL, 
S761. 

This  right  cannot  be  r^arded  as  other  than 
important  and  valuable.  Its  denial  in  ihe  pres- 
ent case  was  a  substantial  and  eerious  wrong. 
This  is  manifest  from  the  bure  slatemetit  iLal 
the  decree  required  payment,  within  twenly 
days,  of  S;2,500,|}00,  whicli  we  find  was  not  due, 
OS  a  condition  of  preventing  tbe  sale  of  proper- 
ty, which,  it  is  admitted,  was  worth  mnreliian 
this  delit,  and  which  .according  to  the  tetlimony 
in  the  case,  was  earning  more  than  enough  to 
pay  Clie  current  interest  on  this  morlgage.  The 
receiver  states  the  net  earnings  for  the  year 
1874  at  1330,915.75,  and  adds,  speaking  July 
81,  1873,  that  "The  present  year,  like  the  pre-  [""J 
ceding,  is  of  almost  unexampled  depresHiou  in 
most  branchesof  business  upon  which  Ihe  con- 
sumption of  cool  depends,  tlie  transportation 
of  whicli  was  tbe  mam  ti-^c  of  the  road;  and 
adds  tliat  lie  believes,  on  the  reasons  be  slates, 
tbat  "It  is  practicable,  in  a  ^ear  of  fair  pros- 
perity, to  increase  the  earning  from  fifty  to 
eighly  per  cent  over  those  of  1674."  Lpon 
such  a  showing,  it  is  Immaierial  to  ea,j  that  tbe 
Railroad  Company  was  commercially  msolvent, 
not  being  able  to  pay  all  its  obligntions  as  they 
matured  ;  for  tbe  fact,  if  admitted,  would  not 
affect  its  le^  or  ei^uitable  rights,  much  less  be 
allowed  to  deprive  its  oilier  creditors,  junior  in- 
cumbrancers and  lienholders.  of  their  right  to 
prevent  a  sale  and  sacrifice  of  the  propertv  by 
paying  the  comparatively  small  amount  of  the 
interest,  juiitly  due,  upon  the  lln-t  mortgage 
bonds,  and  thus  preserving  tlieir  own  estates 
and  interests  as  well  as  those  of  (he  mortgagor. 

Tbe  second  assignment  of  error  which  we 
have  noted, is,  in  our  opinion, also  well  founded. 

Tbe  8ih  article  of  the  conditions  of  the  mort- 
gage, which  relates  to  this  subject,  contains  the 
Erovision  that,  after  the  principal  of  the  bonds 
as  been  declared  by  the  trustees  to  have  be- 
come due,  by  reason  of  the  default  therein  de- 
scribed, and  tbe  mortgagor  notified  thereof, 
the  trustees,  "  Upon  the  written  request  of  the 
holders  of  a  majority  of  the  said  bonds  then 
outstanding,  shall  proceed  to  collect  both  prin- 
cipal and  interest  of  all  such  bonds  outstand- 
ing, by  foreclosure  and  sale  of  »id  property, 
or  otherwise,  as  herein  provided." 

It  is  contended  on  belialf  of  the  appellees, 
tbat  without  Lhe  last  clause  ihe  IruElees  have 
the  sole  right  lo  act  according  lo  their  discre- 
tion and  upon  their  own  motion,  in  declaring 
the  principal  sum  due  on  account  of  the  de- 
fault; and  that  upon  such  declaration  and  no- 
tice by  tbe  trustees,  the  whole  sum  becomea 
dueirrevtxnbly  for  all  the  purposes  of  the  mort- 
gage; BO  that  thereafter  the  trustees,  at  their 
option,  may  file  a  bUI  for  foreclosure  and  sale, 
or  may  intervene.  In  case  such  a  bill  is  filed  by 
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LIDT,  BAtU  WtefOlipOII 

je  the  unount  thus  declared 

md  hence,  actoallj  due;  and  Uut  the  olBce  oi 
tTT]  the  cbnae  in  leference  to  the  written  reqnertof 
ft  nujotitr  of  the  bondholden,  ta  mcrefy  to  make 
the  (Mij^tk>n  of  the  trtiMeet  Impentire,  in- 
■teed  of  optionat 

We  cannot  agree  to  that  construction  of  the 
provlalon.  nie  whole  artlde  muat  be  taken  to- 
gether. It  la,  in  fact,  a  unit,  and  ia  directed  to 
ft  ain^  end.  And  the  nature  of  the  proriaion 
and  Qm  character  of  its  object  uuet  M  taken 
Into  oonidderfttfon  as  tnmlahing  the  rule  of  ita 
Interpretation.  It  ia  an  agreement  which  the 
parties  were  at  liberty  to  make.  There  b 
notldng  in  it  lUenl  or  conHar;  to  public  policy. 
And  whUe  ii  la  £i  the  uatnie  of  ft  forfeiture.  It 
la  one  ag^ost  which,  when  it  has  taken  place 
ftccordlng  to  the  fdr  meaning  of  the  peitla^ 
courts  of  equiw  will  not  relieve.  It  was  so  hew 
In  JV0VM  T.  Clark,  7  Paige,  Ch.,  179;  JKmMn 
T.  Xm,  8  Black.  OW  [mv.  S.,  ZVQ.,  881]; 
Oleatt  T.  Bgnum  [sttpni]. 

The  sltpnlatloD,  nevertheleaa,  ts  in  the  nature 
«f  a  penal^,  and  mw  Im  r^arded  as  «lrtM  ji 
ri*,  to  be  ctHutrued  fs" " *■'-  - 


fftVOk  u.  .«    uou»..        lun.  .^  vu»..»vw.u, 

the  present  instance  at  least,  which  fsTois  hli_, 
does  not  discrindnate  against  the  boiuUioldete 
M  ft  dasa,  but  rather  Mtween  the  interests  of 
the  whirfe  oumher,  represented  by  Uie  trasleca 
and  Gontndled  by  a  majorl^,  and  those  of  ft 
tfngle  creditor,  or  a  ndnoritf,  associated  in  the 
Uke  cam,  porsuiag  their  renKdj*,  as  individuals. 
For  while,  as  we  nave  aeen,  one  or  any  number 
«t  bondholders  mar  proeecule  a  bin  to  fore- 
doae  ft  mongnge,  upon  default  as  to  paTment 
of  ft  single  coupon  or  the  tmsteee  may  Inter- 
-vene  ou  behalf  m  all  fw  ttie  same  punicae,  be- 
cause the  faDore  to  pay  a  riiule  installment  of 
interest  is  made  ft  Iweacb  of  the  condition  of  the 
mortgage;  ret  it  is  apparent,  that  one  purpoee 
at  leut  of  the  clause  ui  quesooD  was  to  protect 
the  bondholders  as  ft  class  ftgsinst  the  vmws  of 
individuals  and  ocnnblnatlonB  of  individuals. 


being  a  minoritr,  pursnlnc    ., 

In  decslaring  iM  prloclpfti  sum  due  befwe  the 
date  fixed  by  the  credit,  upon  ft  defoult  in  the 
payment  of  Inlereat,  the  trustee  is  acting  for  the 
whole  atunber  of  bondboldcfs,  and  the  provls- 
ion  that  sobjecta  his  action  In  enfordng  the 


as  we  think,  for  the  protection  o 


'tbe< 


importanoe 

tauier  than  to  put  it  to  the  powM  of  one  or  ft 
minority  to  require  all  to  accept  what  the  ma- 
lori^  mi|dit  consider  to  bo  a  premature  and 
Has  Tahiidrie  satisfaction  for  tbeii  ezMinc  so- 
curi^.  The  larger  number  nd^  think  It  to 
their  adrant^a  evan  todttotheodlectlooof 
tb^  OTerdue  intereat,  mwdi  kas  not  to  antid- 
pate  the  pftyment  of  the  ^ocImI,  ersn  lAen 
the  ascurlty  was  ample  to  meet  Doth;  for  tbey 
m^^  eateem  the  unimftte  InTestmeot  bl^ier 
than  presMit  payment.  While  they  could  not  and 
«t^t  Dot  lo  pnnat  others,  oven  a  single  Indl- 
wual.from  cxactiiig  the  prompteat  payment  of 
what  (a  due  and  may  be  Important  as  current 
Inoome,  br  Iqal  prooesa,  th^  may,  neverthe- 
less, ri^tfullj  ottfect  to  an  aUldpadoa  <d  pay- 
M 


udon,  prove  U 

. fspertallylmpi 

when  the  present  value  of  the  aecunty  is  Insut- 
fldent  lofwepavtbeincumtoance,  but  contain* 
the  soUdprMnlseoffatareindcmiiitv  as  an  In- 
vestment It  is  that  interest,  we  think,  tiMt 
dictsted  the  clause  in  qtustioD,  and  can  be  sat- 
isfled  only  by  the  eonstracdOB  whtdi  secnres  to 
the  majonty  of  the  bondholders  the  right  to 


-     — -Othe^oonst^lCti<Hloontsndedfor, 

which  glvea  to  the  majority  only  the  right  to 
make  the  obligatio*  of  the  trw^ete  lo  procesd, 
imperative,' tenden  it  nugatoiT.  For,  unon  that 
euppoeitioo,  the  debt  having  become  tmij  due, 
by  the  declaifttion  and  nottoe  of  the  trustees, 


ore  and  sale.  It  would  Btai  be  in  the  powv  of  ft 
single  bondholder  to  inoceed  for  himself  sod 
ssaodttes  directly  for  the  same  otiject,  and  to 
procure  the  same  relief. 

It  is,  therefore  onr  opinion  that  even  had  the 
trustees  rigjittullv  decbied  the  prlndpal  suit 
of  tHe  mortgsge  oebt  dne,  and  given  Uhihoms 
notice  therecd,  nevertbelsss,  the  f oundatwn  for 
proceeding  lo  foreclose  for  that  cause,  and  of 
the  decree  requiring  pument  <d  that  amount 
wouldfall,  without  prot^tbat  the  bill  had  been 
AM  for  that  purpoae,  upon  the  written  request 


outstanding. 


It  U   B 


The  Company  having  glvea 
conpona  doe  October  1,  UTS, 
lid  if  jpteeairtid,  no  pieatirtaltoa 


iing,    I , 

^oof  is  tone  found  in  IhiarwonL  [701 

Other  enme  llua  thoae  already  illsi  imsiil 
have  been  assigned  upon  botii  sopeals,  which, 
as  in  the  further  pi  ogress  of  tlM  cense  tber 
mav  not  arise  sgain,  we  have  not  conridena 
ana  do  not  theraov  pasa  upon. 

For  1A«  reammi  atrial  prm,  tM  ncwve  6«tt 
dwrsM  oppsoM /Vwm  and  fwrnrntd  (A0  CMMS,  «<tf 
irutrHcttoTU  A>  proeatd  in  eMtfanui^  ts£M  tUt 

Mr.  Ckitf  JvUm  WbU*  dtssendnr 

'    m  unaUe  to  agree  to  the  Jndg 

In  my  opinion  dafsnlt  hM  o 

iue  p^meot  of  the  inlereat  on  sunw 

bonds  within  the  meaning  of  the  Oth  d 

the  mortgage.     The  " •---■-- 

notice  that  the  conpo 
would  not  be  paid  if  jpteeairtid,  n 
was  necessary  in  wdsr  to  oeate  we  wiauu. 
This  notice  was  a  waiver  of  a  presenlaHoii  in 
form.  Coupon-hiddetBwerainraeotloldltwss 
ustlsse  to  make  ft  demand,  because  if  made  tt 
wonldnotbemeL  Confessedly,  Ibis  dettailt  m 
to  the  ooupona  on  $096,000  of  the  bondacaB> 
tinned  more  than  six  moatha  HoMss  trf  bonds 
to  this  amount  declined  to  enter  into  OusdMsna 
for  extenrion^  Th^  k^  tbelr  ooupona,  ko^ 
ing  some  plan  might  be  devised  for  nyinan^ 
but  retahdiw  all  uieir  rights  under  the  notb. 
nn,  if  Uiew  hcna  were  not  realised. 

This  dsianlt  having  happsned,  and  hawing 
oontinoed  more  than  six  months  witbout  the 
consent  of  the  boUere  of  the  coupons,  by  the 
express  terms  (d  the  8lta  claaae,  the  pflDC^Ml  of 
all  Um  bonds  secured  by  the  mortgage  beoaaae 
immediately  dne  and  payaUo,  IfafUrtbat,lbe 
holders  of  a  minority  ol^ihe  ootsiandiag  bonds 
had  requested  Uw  tj  us  tens  In  writing  to  fore- 
close the  mortgage.  It  would  have  beoone  the 


1MU.& 
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mot— IT  proceedingB  for  that  purpon.  But  U 
BO  Mich  Kqueat  waa  made,  it  Mema  to  me  tliat 
tha  tmatoea  were  not  precluded  from  commenc- 
ing aocdi  proceedlDM  on  tbeb  own  motion,  In 
[Ml  eaae  the  aafetv  gf  tSe  trust  made  It  neceaaarr. 
It  to  poaalUe.  If  a  majm^tr  of  tlu  bondboMen 
kad,  in  aa  ^qtropriate-  wqr,  Interfend  to  pre- 
vent the  tniataea  from  going  on,  aome  relief 
mlgtkt  ba*«  been  afloidea  tbem,  but  whoi  all 
*%rfw  in  and  aTaUed  tbemKlTca  of  what  had 
been  done,  the  Cioporatlcm  waa  In  no  poaltlon 
to  defend,  because  a  leqneat  bad  not  been  fo^ 
mally  made  in  advance^  As  to  the  Corporation, 
the  prindpal  of  the  bonda  became  due  and  pay- 
able when  a  default  occuned  which  continued 
the  reqnidia  length  of  tfane.  Whether  a  fore- 
doaiire  ahonU  be  had  becmue  at  the  default, 
leried  alone  with  tbebondholdenandtnuteea. 
like  providon  in  the  mortgage  for  the  written 
nquutwaa,  as  It  wems  to  tne,  not  for  the  pi^ 
taction  of  the  Companf,  but  the  bondholders. 
If  the  bondholders  are  satisfied  with  what  the 
tmstees  have  done,  the  Corporation  is  in  no 
condition  to  complain. 

That  the  trustees  were  Justified  in  commenc- 
iog  [ffoceedlnga  on  their  own  motion,  seema  to 
me  clear.  Smne  of  the  bondtMrtders,  haTtau 
id  bonds,  aa  to  which  demnh  had 
I  made,  benn  a  ault  for  forecloMire  in  a 
I  court,  and  lecured  the  ^pointment  of  a 
'   ».    The  Company  waa  very  much  em- 

led  flnandally,  and  so  longaa  the  receiver 

ship  continued,  could  do  notUng  to  extricate 
ilMlf  from  ita  dlfflcnllies.  It  was  a  necessity, 
theiefore,  for  the  trustees  to  interfere.  When 
dwy  did,  the  Company  did  not  relieve  itself 
boin  the  consequences  of  Its  default  in  the  p^- 
Dentofcowmns  on  the  1406,000  of  bonds.  All 
the  biHullu>Ideis  seem  to  have  been  aatisfled 
with  what  was  done,  and  they  united  with  ttie 
tnuues  in  pressing  the  f  oredosuro. 
Under  llieae  dicumstancea,  in  my  opinion. 


the  court  [ffoperly  treated  the  piindtMi  of  all 
the  bonds  as  diie,  and  decreed  accordingly. 
I  am  authorized  to  say  that  Mr,  JtuUteBmr- 


CHIC  AOO,  DA2TVILLE  AKD  TINCENNEB 
RAILROAD  COUFAITT,  JAMES  W.  EL- 
WBLLuniR  BIDDLE  ROBERTS,  .djfiCi.. 

WILLIAJf  R  FOBDICK,  JAMES  D.  FISH, 
FREDERICK  W.  HUIDEEOPER,  THOM- 
AS W.  SHANNON  urn  JOHN  M.  DEN- 
NISON 

(Bee  8.  C  U  Otto,  SMO:) 
Sectoring,  hA«»  grarit&I. 


T>ai  a  petition  for  reibeaitaiK  made  on  tte  croi 
ttM  IbB  deotee  brouAt  np  l^iheappeal  la  not « 
It  ta  ndta« u>  be  toOe  ptarer  for  appaaL  but  < 
naosMdauhaaqunt  tbanto  and  Bamlrln  ezeou- 
floo^K,  ihb  eoort,  to  enablatbepaitlaatopraseDt 

"-iaartaeiin<(ntheiW)eirdaBltla,ot 

— xd  wlMBanppliad,  mar  pant 

aMva.JiSt. 


Petition  for  rdiearing. 

The  history  and  facts  of  the  case  appear  in  tlM 
opinion  of  the  court  See,  also,  the  oidnfamof 
this  coort  on  the  lliat  hearinc  of  the  case,  an<0, 
47,  and  the  opinion  on  the  rebearing^pM^  04, 

JTiMsrs.  Bditi»  TTottw  and  B.  BuSot  Babtrtt, 
for  appellants. 

Jftaart.  CharlM  B.  I^twtwiua.  Hmr)/ 
Oroitford  and  J.  D.  OampbeU,  for  uwellees. 

Mr.  MeMlU  W.  Fmilm;  for  Foedlcfc  and  Fish, 
trusteea,  appellees.. 


Mr.  Jtu«MM»ttk«wadeliveied  the  opinion 
of  the  court: 

Since  the  announcement  of  our  former  opin- 
ion, the  aj^Ueee,  having  filed  apetition  for  re- 
bearing,  have  sugnatedAat  the  oecree  brought    ,_,, 
up  by  this  appedls  not  what  It  is  ledted  to  be   1-^1] 
In  the  prayer  for  ^tneal  in  the  circuit  court,  e<i..* 


tlie  decree  conflrmfog  thestJe  of  the  mortgaged 
.___.__.._._..____, Bdml8,hot 

vuQ  iviiuQiQu  »iuivCT|uouujr  uieretv,  and  merely 
In  execution  of  it;  and  that  It  Is,  thertftwe,  not 


diclira. 

The  appeal  prayed  for  and  allowed  in  the  cir- 
cuit court  Is  red  ted  in  the  petitku  therefor  filed 
March  86,  187»,  to  be  as  follows: 

"  From  the  decrae  entered  April  IS,  1877.  con- 
firminc  the  rwort  ot  the  sale  otthepiopatyof 
the  ddendant  Ilailroad  Company; 

From  the  decree  of  April  IC,  1677,  ordering 
the  ddlveiy  <rf  the  deed  and  posaeeskm  of  the 
property  to  the  purchasen,  Frederick  W.  Hui- 
d^oper,  Thomas  W.  Shannon  and  John  M. 
Deonlson; 

From  the  decree  entered  In  said  cause  <nt  the 
loth  day  of  Novembei\  1877,  in  favor  of  Fred- 
erick W.  Huidekoper,  Thomas  W.  Bhonnon  and 
John  M.Dennison.  and  against  Uw  said  Chicago, 
Danville  and  Tincennes  BaDroad  CcMnpany,  lor 
Uu  earn  of  $1,808,646.46." 

The  two  decreea  last  named,  of  April  16, 1877, 
and  of  November  10,  1B77,  do  not  amxarin  tlie 
record. 

An  examination  of  the  terms  of  the  decree  of 
April  IS.  1877,  shows  that  it  is  a  decree,  con- 
flrming  the  report  of  the  master,  upon  a  petition 
of  the  purchasen,  Hnldektnter,  Shannon  end 


t^  a  sorrender  u  bonds  and  coupons  wltbout 
farther  cash  payment  and,  upon  that  surrender. 
f<«  a  conveyance  of  the  title  to  the  property,  ana 
to  be  let  into  poaaesaion.  What  prior  acnon  of 
the  court,  upon  a  report  of  the  sale,  had  takeo 
{dace,  the  transcript  of  the  reoocd  before  us  doea 
notdlsdose.  Counsel  for  the  appdleeasute  that 
tliere  wan.  In  tact,  a  prior  decree,  confirming  the 
sale,  rendered  on  Febmaiy  36, 1877,  from  which 
no  aweol  was  perfected ;  and  prodnce  hi  stqiport 
of  their  stateuKoit  what  is  called  a  supplemental 
tnnacript  of  this  lecrad,  conttiaiag  sodi  a  de- 
cree. lliB,  however,  we  cannot  at  peeaent  con- 
sider or  act  upon,  fnrtlwr  than  to  say  that.  In 
vlewof  thesuggMtionamadaandtoeoaUelhe  rgf] 
partiea  to  preacnt  whatever  qneatlona  arise  upon 
the  record  as  It  is  now  before  us,  or  upon  a  com- 
plete record,  when  supplied,  jxpaa  the  anieal 


ib.Google 


895-899  SuPHKME  CkiUBT  or  t 

pnved  for  and  perfected  on  HuGh  M,  1879,  fA«  I 
anfiieatitmfor  a  rOMring  it  granted;  amf  the 
swrwR  cf  On*  oouTt  rendend  at  lAeprttent  Ttrm, 
to  far  only  at  it  mntet  any  <tf  the  dtenet  «nt- 
kntoedintlii*  aj^eal,ittotnatKetentandforOuu\ 


E  UmTKD  Btatxs. 


Oct.  Tebh, 


HENRT  SETHOUB  EmG,  Appt., 

FRANKLIN  C.  CORNELL,  Admr.  of  Ezra 
COHRZLL,  Deceased,  UTICA,  ITHACA 
AND  ELMIRA  RAILROAD  COHPAinr 


(Sob  B.  C  1«  OUo.  MMn.) 

aen»nal  qf  eaute — t^aratt  petition  of  alim. 

1.  TbeisoondfubdlTWonof  MoUonOBof  tin  Re- 
nted SUtnta,ia  to  ramOT*)  of  cauaa,wurepi    ' 
\a  tita  Aoiafum. 

&  WboiBCltiieDOtBBIatetUBiliittiooaTti 

woof  tbo Mine aute and  uaUen.ttieaauaek  not 
nmovaUe  on  tto  aeparatA  petltlOD  of  the  aUen. 

mo.  9(Q.] 
Motion  to  ailxaneefaed  Oet.  4,  I88t.      QratUed, 

Oei.9,JS8t. 
Bubmitted  Oet.  SI,  188t.    Decided  Dee.  4,  188t. 


States  for  the  Nratbffn  Diatrict  of  New 
l^e  hiatorf  and  facts  of  the  case  appear  In 


Tortt. 

Thehistorv 
the  opinkm  of  the  cmirt; 


Mtmn.  William  H.  ET»rta,  C.  F.  Sonth- 
Baajrd  and  JotMph  H,  dKwta,  for  appel- 
Uut. 

Mr.  SaanMl  H.  WIloox,  for  appellees. 

Mr.  C7ii^Ju«<uMWalt«delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  begun  in  the  Supreme  Court  of 
N«w  York  bv  a  dtliea  of  that  Suae  against  other 
dtizeni  of  toe  saoie  State  and  Henry  Beyraour 
Klnz,  an  alien,  and  a  subject  of  the  Queen  of 
the  United  Kingdom  of  Great  Britain  and  Ire- 
land. King,  the  alien,  clalmingthattberecould 
be  a  final  dJetermhiatitai  of  the  cootrovenj,  so 
for  as  it  concerned  him,  vithout  the  presence 
of  the  other  defendants,  as  partiee  in  the  cauae, 
filed  In  the  state  court  his  petition  for  a  removal 
to  the  Circuit  Court  of  the  United  Stales.  lu 
the  circuit  court  a  motion  was  made  to  remand 
the  cause,  whldi  was  granted  and  from  an  or- 
der  to  that  effect,  this  ai^ieal  has  been  taken. 
[396]  jt  IB  conceded  that  the  caaewaa  not  removed 
under,  the  ad  section  of  the  Act  of  March  S, 


Is  soldjr  on  the  aeocmd  sub^vlaion  of  lectioa 
«89  of  the  Revised  Statotea.  It  was  said  at  the 
last  Term,  in  B^  t.  Babte.  104  U.  B.,  407 
[XXVI.,  8S81,  that  this  snbdiTisloD  was  re- 
pealed by  the  Act  of  1875;  but  as  that  was  acase 
between  citizens  of  different  States,  and  oo  ques- 
tion atow  as  to  the  right  of  alien  def^idanta  to 

VaiKr-BtnoeiAot  eautMmtStr  Act  qfifrii  ettt- 
s«aHMp.  aee,not«toBemovalCisMa,U»ir.&,ZXV„ 


a  removal  when  there  could  be  a  final  determi- 
nation of  the  controversy,  so  tta  as  it  concerned  ' 
them,  without  the  piesence  of  the  other  defend-  '' 
ants,  we  have  now  considered  the  matter  In  that 
aapwi.                                                                           > 

While  repeals  by  Implication  are  not  favored, 
it  is  well  settled  that  where  two  Acts  are  notin 
an  respects  repugnant,  if  the  later  Act  covers 
the  whole  subject  of  the  earlter,  and  embraces  ' 

Dew  provisions  which  plainly  show  that  the  lost 
waatntendedu  a  substitute  for  the  first,  it  will  ^ 

operate  as  a  repeal.  This  subject  was  fully  con-  - 

sfdered  in  U.  H.  v.  l\fnen,  11  Wall.,  98  [78  U.  » 

8.,  XX.,  1541.  wheie  the  early  authorities  are  < 

died  and  reviewed  at  COnsiderKble  length.   Thia  ' 

rule,  we  think,  is  decisive  of  the  present  case.  : 

Section  689,  in  its  Ist  subdivlBion,  provided  for 
a  removal  by  the  defendant,  where  the  suit  is  >< 

against  an  alien,  or  is  by  a  citizen  of  the  State  • 

in  which  the  suit  la  brought  against  a  citizen  of  3 

another  Stale.  Thepetltlonfor  removal  was  to 
be  filed  by  the  defendant  at  the  time  of  enier~ 
ing  his  appeanuce  In  the  Htate  court.    Tbislsa  i 

reproduction  of  the  provisions  of  section  12  of 
the  Judiciary  Act  of  ]789,ch.20, 1  Btat.st  L.  ,79. 
The  2d  subdivision  related  lo  Buits  against  an 
alien  and  adtizen of  the  State  in  which  the  anit 
was  brought,  and-  to  suits  by  dtizens  of  such 
State  against  a  citizen  of  the  same  and  a  dtlzen 
of  another  Slate,  in  such  suits  the  defendant, 
who  was  an  alien,  or  a  dtlzen  of  another  State, 
might  have  a  removal,  if  the  suit,  so  far  as  It 
related  to  him,  was  brought  for  the  purpose  of 
restraittingor  enjoining  him,  or  was  one  where  • 

there  could  be  a  final  aetermination  of  the  con-  ; 

troveray ,  ro  far  as  it  concerned  him,  without  the 
presence  of  the  other  defendants  as  parties  in  the 
cause.    The  petition  for  such  a  removal  coidd  - 

be  filed  at  any  time  before  trial  or  final  hesrinir, 
and  the  removaldidnot  takeaway  or  prejudice 
the  right  of  the  plaintiff  to  proceed  at  the  same 
time  with  the  s<^t  in  the  stale  court,  sb  against  [3ST1  ; 
the  other  defendants.  This  subdivision  ia  a 
subetantial  reproduction  of  the  Act  of  July  27, 
188e,ch.288,148tat.atL..80e.  TheActoM8a6 
was  amended  bv  the  Act  of  March  2.  1867,  ch.  | 

190, 14  Stat,  at  L.,  508,  so  that  in  a  suit  between 
a  citizen  of  the  State  in  which  the  kuit  was  j 

bron^t  and  a  dtizen  of  another  State,  the  dti- 
zen  <H  the  other  Slate,  whether  plaintiff  or  de-  | 

fendant,  might  obtain  aremoval  if  he  had  reason 
(o  and  did  believe  that  from  prejudice  or  local  , 

influence  he  would  not  be  able  to  oblain  Justice 
In  the  state  court.     Here,  too,  the  petitfon  for  , 

removal  could  be  filed  at  any  lime  Wore  trial 
or  final  hearing.     This  Act  of  1807  appears  aa 
the  8d  Bubdividon  of  section  6S9. 
The  12th  aecdon  of  the  Act  of  1789  remained 
I  force,  without  amendment  or  material  altera 
ion,  except  by  the  Acta  of  1800  and  1867,  un- 
I  the  revbion  of  the  Statutes  In  1878.    Then 
the  whole  l^ahUion  was  embodied  in  sectfon 
089  of  the  Revised  Statutes,  which  was  subdi- 
vided BO  as  to  iveseDt  the  different  grounds  of 
reiboval,  depending  on  citizenship,  separately. 
In  this  coodltion  of  the  law,  only  aliens  and 
dtizena  of  States  other  than  that  in  which  the 
suit  was  biotight  could  obtain  a  removal  in  any 
case,    Saveincasesof  local  prejudice,  ODlv  de- 
fendants could  petithKi,  aad  In  caaea  of  local 
prejudiceno  provisionwaBmadefor  aliens.  No 
provision  was  made  in  any  law  for  the  removal 

'' ari^ng  under  the  Constitution  or  lawa 

106  U.  8. 
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Call  t,  Pauob.    OosLnra  t.  Robbstb. 


Jtc^  [18  SUL  at  L.,  470],  of  that  year  paMed. 
llanj  Iinportant  new  proTlaioiu  wen  iDtn>- 
dnced,  aod  Um  new  Act  waa  evbtoitlj  fDteoded 
M  a  aabatitulfl  for  much  tbat  bad  been  enacted 
Iwfore.  RemoTala  of  snlla  arisinr  under  the 
Constitutloa  and  lawa  of  the  Unltea  State*  were 
antbotlaed  without  regard  to  the  dtixenihip  of 
the  pttities,  and  instead  of  confining  the  ^v- 
Oegea  of  remoral  to  defendants  or  dtfEene  d 
BtatcB  other  than  that  In  which  the  milt  waa 
bnnudit.either  partr  was  allowed  tomore  in  that 
bcbau.  Instead  of  requiring  the  petition  for  re- 
Boral  to  be  filed  in  some  casea  when  the  d»> 
fOidant  entered  Us  Hq)eanuico,  and  in  otbem  at 
■Dj  time  before  trial  or  final  hearing,  all  peti- 
time  to  wUdi  that  Act  applied  were  to  tw  pre- 

[IM]  KBted  at  or  Iwfore  the  term  at  whlcb  the  cause 
conld  be  first  tried.  Provision  for  ddutis  and 
•Dbjedfl  of  fordgn  States  must  have  tieen  la  the 
mind  of  Cooness  St  the  time,  becMHP  in  the  1st 
dause  of  the  M  sectioD,  which  relates  to  the  re- 
nnval  ot  a  controversy  that  is  not  separable, 
tlMv  are  spedally  naoted.  In  the  2d  clause, 
which  relatea  to  aeparable  controversies,  they 
are  not  and,  m  in  the  local  wejudlce  buImU- 
Tiriofl  of  section  639,  that  privil«e  is  confined 
to  dtizena  of  the  United  States.  In  the  Law  of 
U68  an  alien  defendant,  having  a  separable  con- 
troversy, could  remove.  When  that  law  was 
eitendea  in  1897  to  oases  <^  local  pr^ludlce, 
eoly  dtixens  were  ioduded  in  the  extension,  In 
the  Act  of  1870  the  removal  in  caatsot  separable 
cootroveislea  waa  not  confined  to  defendants, 
but  dtber  par^  could  app^.  Congress  then, 
ss  it  seems  to  us,  manif eslea  its  Intention  to  ez- 
dude  aliens  frtun  the  privil^es  of  such  a  re- 
moval. Just  as  it  did  in  1867,  In  cases  of  local 
pnjudlce.  Thewhdesubjectwas  evidently  up 
for  consideration.  The  1st  and3dsubdlvislnnB 
of  Bsction  6W  were  tboronghly  rerlaed  and  rad- 
ically modified.  There  cannot  be  a  shadow  of 
doubt  that,  except  as  to  alien*  In  the  2d  subdi- 
vision, both  tbeee  subdividoos  were  repealed, 
and  we  cannot  believe.  If  Congress  bad  intended 
to  continue  in  force  that  part  of  the  2d  subdi- 
vision whldi  allowed  an  alien  defendant  to  re- 
move a  cause,  so  far  as  it  related 
gave  his  adversary  no  correapood 
would  have  been  left  to  inferenc 
thoTOU^arevldonimidles,aBwo  lUnk,  an  in- 
tention to  make  the  new  law  a  substitute  forall 
that  those  subdivisions  contained.  The  last 
dense  rdattnc  to  smrate  controversies  needed 
only  the  addlBon  of  the  word  alien  to  make  it 
cover  eventhing  In  the  2d  sutidlvision.  Had 
b  been  added,  ue  law  would  have  been  uni- 
tonn,  and  allowed  removals  by  both  partlea  in 
an  cases  where  the  right  was  dependent  on 
dtizenihlp.  With  It  out,  if  we  hold  that  the 
okl  law  is  unrepealed,  an  alien  defendant  will 
be  allowed  to  remove  his  separate  controversy 
as  against  a  dtiEen,  wbUe  tbe  ddzen  will  not 
have  the  same  privilege  agidiist  him.  This,  we 
are  sattsfied,  ft  was  not  the  intention  of  Ckm- 
CTCsa  to  do.  It  f<dk>vrs  that  the  whole  ot  the 
U  snbdtviston  of  section  689  was  repnlcd  by 
the  Act  of  1875.  and  that  the  cause  vrss  not  re- 
BKnaUe  on  the  separate  petition  of  the  alien. 

'  «■!  This  makes  It  unnecessary  to  consider  whether 
Bee  HOrro. 


law  had  been  otberwise. 

77i4  order  tf  the  Oirtntit  Qntrt,  rtmartdinff  Hm 
ta%ut  to  euBtatt  Court.  U  t^bined. 
Traaoopr-   Tast: 

James  H.  HoKesmer.  CleA,  Sup.  Oouit,  C.  8. 
Cttad-lIM  a.  a  JOI ;  m  U.  8.,«e:  IIOU.  8..  so  ill 
N.  W.Baii.,eU;»N.W.Bap.,na,»;lUD.B.,M. 


ASA  C.  CALL,  AppL, 

HENRT  H.  PALMER 

{Bee  8.  a,  U  Otto,  m) 
QnufrvetfM)  tflMt  St— motion*  *nd»r. 

— u .  ^^-z  — —  oourtTor  d£ 

, iSdttfae  Aot 

ofHarohl,UTB.eh.ur. 

&  Uotioaa  anier  this  rule  should  be  Moompanled 
by  an  agteeJ  statement  ot  the  «eae,  or  brsuoh  ez- 
tnoistnim  the  reoordM  will  show  ttetuie  easels 
one  to  wUob  the  rale  Is  applieatde. 

Motion  tubmiUta  Oel.  11,  ish.  Dteidod  Oct.  Itt, 


APPEAL  from  the  Circuit  Conrt  of  the  United 
States  for  the  District  of  Iowa. 
Motion  to  advance  under  Rule  83. 
Mr.  J.  H.  CaU,  for  atmillant. 
Ko  coonsd  appeared  for  appdlee. 

JA-.  CnKrAM<K»WaU«deUveredlheop(n> 
ion  of  the  court: 

m*  matiom  ii  dmied.  Rule  8S  andlea  miIt 
to  cases  which  have  been  remanded  i^  a  circuit 
court  to  a  alMe  court,  or  dismissed,  under  the 
authority  of  sectifMi  0  of  the  Act  of  March  8, 
187S  [16  Stat  at  L.,  470].  This  is  an  appeal 
from  a  decree  mi  die  merits  in  a  suit  removed 
from  a  alale  court  to  the  drcnit  court  The 
record  shows  that  a  motion  to  remand  was  de- 
nied, and  that  the  cause  waa  rti:ulariy  heard 


Uodons  under  this  rule  should  be  accompa- 
nied by  an  agned  stalement  of  tbe  caae,  or  sy 
such  eztrada  from  the  record  as  will  show  that 
the  case  is  mm  to  which  the  rule  Is  apidlcable. 

Tiuaomnr.    Test: 

James  B.  MaKsBnejr,  OsTkiSup.  Oomt,  U.a. 


JOHN  W.  GOSLING,  Afpt.. 

JOHN  ROBERTS. 

(Bae  8.  C  U  Otto,  V-IT.} 

Void  UOen  patrnt—irffUneement. 

•As  fint  olatmot  n-hsoed  letteis  pateotttajau, 
[ranted  to  John  W.  OesllDK,  NoveaiMr  1 WS,  tor 
'""ImptoveeMntlnstep  cover*  and  wheel  fenden 
nrriaiiM.*'  tha  otIbIiibI  ratent  haHof  beea 
mi.  and  •' ■ 


appHedtor  JuneU,un,nBnialv,^'In  oombinattoti 
wl&i  the  step  D and  Um door Ctbe plate  B, attaobed 
to  tbedoor.looperate  asa  step  cover  when  tbedoor 

!CK>oa& 

n 

..Google 


o  operates) 
•Head  notes  by  W.  JtiMeo  Bummoaa. 


Sttpkkmx  Coubt  or  thb  Uihtsd  Btvtbs.  Oct.  Tkbh, 


f«] 


<8 


"JfainTBt 

of  k  «fi««p  Mldriiii^da- 
noB  tor  preTcntllw  th' 
MOumnlMlao   of    mi 


wKh  tte 
wuniB  DB  entertns  cr 
lasTliw  the  TcUole. 

In  tte  ■ooompanrlDg' 
dmrina,  Flf.  1  abom 
th«  pOBltloii  tXmf  fender 
when  tlwcMtUge  door  h 


mulerla),  n  thrt  U  ma|r 
baod  In  tbB  kot  of  opeo- 
liiga>><(ol(«inKtbe  dooc 
(■en  doCtad  Une*  In  7b.  1), 
•nd  Ito  eliatloItT  onaldei 
It  to  b(M  the  door  bmlT 
In  etthv  the  oloeed  or 
wfde  <w«n  poiHlDiL  irii«H 
tAs  eoMT  oMd^/MiiUr  ore 
«0IMM<«4dl  MMM,  lo  the 
MniD.  wben  the  door  O 
It  Aut  the  plate  B  dons 
up  over  the  ilep  D  uid 
preveotB  the  wheel  from 
Uuowlu  djrt  mwr  tike 
rtep,iBCleeil»ihown  lb 

n(.  %  but, MMODlBttl* 

door  feopnied.  the  comt 
rad  /MiSir  S,  bitnff  M- 
tadlMl  lo  tfec  (toor  1  b.  «^ 
eoune,  eorrlMl  « 


Ins  plroied  to  the  step  D, 
the  lower  end  of  the  plBt» 
~ '   be   hlDsea    or 


D,g,tza:Jb.GOOglC 


OoaLCro  T.  BOBBBTB. 


eMa*,/ar  ooMpb,  wbMi  MMrtiig  under  Oe  Mm. 
the  ai»uK»  mm  the  in  MnM  cmw,  whea  tbe 
wheel  to  tbe  bodj  <■  tUMenoe  mun  the  wheel 
*iM,  I  pmvide  alott  on  t«  the  body  to  ehort,  I 
both  atw  and  teater,  or  provtle  alota  on  both 
one  aS  toMn.  to  peitlally  Mep  end  fender,  or  one 
n  or  wboUr  rellm  tbe  of  Ibem.  to  pmObIIt  or 
■kto  (rftbe  lleslon  iDd-  wliollr  raUere  the  ptate 
^t  to  opening  or  clot-  of  tbe  Oextoo  Incldectto 
hVtbewor.  opening-  or  oloalns  the 


•feed  feater  for  oar-  the  flexible  pliite  ^  Die 
ikae%  c9oaatotiii(  of  tbe  upper  end  e/wMAle  at- 
«edblecteteB.iA(M>up-  l*died  to  the  dutIbba 
pcreodtoUt*Aedtotbe  door,  end  the  lower  end 
oiTlaae  door,  and  whoM  talhertep,allbe{naooni- 
lower  end  li  conn«<l«d,  d  MncdtoopenitcataK^ 
k.  to  tbe  etop  or  otAer  eoMr,  tBhwl/eMtBr,Mda 
piteltfeet,Oie\ehDle  be-  ipHm  eomtteUon  to  rt- 
Ha  amawBd  to  ootraU  tote  (Ae  door  in  (Ab  Opened 
SmUibO^T  m  Vrein  and  dMed  potlttou,  oQ 
tcierlbedimdforaepm-'  nibetantlaUr  •■  let 
jsH  bC  lortb."  forth." 

Attendoa  U  at  once  UTeated  b^  certain  marked 
diflermces  between  the  two  ipecificalloDs.  Tlie 
dnwings  *re  alike.  In  tbe  original  spectflca- 
tioD,  the  plate  E  la  described  as  a  yielding  pUte, 
wUlein  there-iBtnieKlsmerdfapUte.  In  tbe 
tcigiiial,  it  is  said  tlial  the  lower  end  of  the  plate 
SSctKUWCted  to  tbestep  throaghabaTwithan 
ne  in  it  which  engages  with  an  aperture  in  a 
blue  on  the  step,  in  the  re-issue,  it  Is  said  that 
the  tower  end  of  the  plate  E  man  ^  bo  coonecled. 
lUl  In  iiie  original,  the  plate  E  Is  described  as  be- 
ing flexn£.  u  the  re-issue,  the  inventor  saya 
that  he  Mefers  to  make  It  of  Sexible  material, 
la  Ihe  original  It  is  siOd  that  the  elasticity  of  tbe 
plate  E  tnables  it  lo  hold  the  doorflrmly  either 
doeed  or  open.  In  the  le-tasue.-lt  Is  said  that 
SDch  elastldty  wQ]  prodoce  that  effect  when 
tbe  plate  E  Uoonnectedlotheatepaaahownin 
Ute  draMngs.  In  the  original,  the  deaortption 
ii,  that,  as  the  door  la  opmed,  the  plate  E  turns 
OB  the  plTot  device  at  Its  lowerena,  which  con- 
nects It  to  the  step.  Thla  la  omitted  hi  tbe  re- 
tane.  In  the  ori^nal.  the  plate  is  said  toactas 
a  iinliig  to  hold  the  doca  either  open  or  shut. 
Thu  ia  onitted  in  the  rfr'issue.  The  object  of 
theM  changea  la  aniaient.  Unless  the  pItM  E 
isconnected  at  the  bottom  with  the  step,  tbe 
doorcanootbelEeptopenorcloaed  bythe opera- 
lion  of  elartidty  In  the  plate,  fM  no  elaandl; 
can  be  developed  unleas  the  plate  is  held  at  its 
bottrai.  Intheoriginnl.thebokUDgoftbeplate 
at  ha  bottom  to  the  at^  is  made  the  rule ;  In  the 
w  laatMjttfcmadetbeeicepdon.  In  the  original, 
the  plale  la  aald  to  be  Oezlble  and  Is  not  add  to 
be  ever  olhCT  than  flexible.  In  tbe  re-lasue^  only 
a  (leferenee  for  OexiUll^  is  asserted.  Theob- 
)(ct  of  thsM  change*  la  to  arrive  at  a  claim  for 
a  Plata  not  beld  at  lU  bottom  lo  the  stqi.  Ao- 
Bee  UOno. 


of  the  invention  la  to  have  the  |date  attached 
to  (he  do<»,  and  thus  operate  aa  a  atep  cover  and 
a  wheel  fender.  Tbe  tliat  claim  of  tbe  reJEtus 
is  not  found  in  the  original,  and  growa  out  of  tbe 
changes  above  mentioned.  It  u  a  broad  claim 
to  a  combination  with  the  step  and  the  door  of 
the  plale  E  attached  to  the  door,  to  operate  as  a 
step  cover  and  a  wheel  feuder^ubetantially  as 
ana  for  the  pnrpoae  qMdfled.  The  second  claim 
hi  the  re-ismie  Is  subetantjally  the  Bane  a*  tfaft 
tinrie  claim  of  the  original.  It  combines  the 
feaforea  of  tbe  attachment  of  the  plate,  al  its 
bottom,  to  the  8lep;and,  at  Its  top,  to  tbe  door; 
and  of  elasticity  in  the'  plate  to  hold  the  docv 
open  or  closed. 

The  defendant's  apparatus  la  a  piece  of  ma* 
terial  rigkllv  attached  at  ita  top  to  the  door,  and 
notattai^ed  at  its  bottom  to  the  step.nnd  operat- 
ing aa  a  combined  step  caver  and  wheel  fender. 
It  13  plain  that  Ihia  construction  did  not  Infringe 
the  claim  of  the  origionl  patent.  It  is  alleged 
that  it  infringea  the  first  claim  of  tbe  re-inue. 
Tbe  defendant  obt^ned  a  patent.  No.  S0Ge4,  ^*^i 
Hay  20,  1869,  for  an  "improvement  In  etep 
covers  and  wheel  fendns  for  carriages."  It  was 
granted  more  than  four  yean  before  the  plaint 
Iff  applied  for  his  re-Issue.  The  defendani's  ap- 
paratus is  constructed  aubctantlally  In  accord- 
ance with  the  description  in  that  patent.  That 
apparatuH  baa  on  the  rear  part  of  tnedoorelaelic 
guards,  which  come  a^nsttbewfaeelwhen  the 
door  Is  open,  Tbe  claim  of  the  patent  is  to  tbe 
combinea  arrangement. 

It  is  shown  by  the  evidence  that  prior  to  the 
plaintiff's  Invention  a  combined  wheel  feeder 
and  step  cover  was  In  use  in  several  fonns,  the 
step  cover  being  attached  by  a  vertical  aim  or 
verticnl  arms  to  tbe  bottom  of  the  door  by  a 
rigid  connection,  and  swinging  back  by  tbe 
opening  of  the  door,  the  vertic^  arm  or  anna 
then  serving  as  a  wheel  fender.  In  those  struct- 
ures, the  step  cover  waa  a  hortiontal  plate,  pro- 
Jecting  from  the  lower  end  of  the  vertical  arm, 
and  QverlappiDg  and  covering,  when  the  door 
was  abut,  the  horizontal  step,  and  being  paiallel 
with  it.  The  defendanf  ■  structure  differs  from 
these  c3d  forms  solely  in  havingthe  vertical  arm, 
which  is  rigidly  attached  lo  tie  lower  pan  of 
tbe  door,  so  extended  In  width  as  to  lUelf  cover 
tbe  step  and  permit  die  horiiontal  part  of  the  step 
cover  to  be  ainwnaed  with.  There  la  no  differ- 
otoe  in  principle  or  mode  of  operation  between 
the  <dd  atructurea  and  tbe  defendant'a  almctun. 
He  difference  ia  merely  in  form  and  shape.  Hm 
plaintiff  dHMJted,  in  his  original  patent,  from 
the  princiide  of  the  old  structures  by  lohitng  hia 
step  cover  to  the  step  and  having  the  vertical 
phtte  yielding  and  Qesible.  so  that  Its  elastlci^ 
may  keep  the  door  open  or  cloted.  This,  so 
far  as  appears,  was  a  new  Invention,  and  be  was 
eotitledTto  clium  it.  He  did  clahn  It  and  the 
original  patent  was  adequate  to  eecure  it  to  htm. 
The  first  claim  of  the  re-itaue,  if  construed  so  aa 
to  cover  thedefendast'a  atmotnie,  muatequally 
cover  the  old  atructurea  referred  to.  They  had 
comUned  a  alep  and  a  door  and  a  plate  attached 
to  tbe  door,  tbe  plate  operating  aa  a  step  cover 
when tbedoorwaados^, and asawheel  fender 
whenlbedoorwasopen.  Extending  the  vertical 
arm  in  width,  so  aa  to  dispense  mtb  the  hori- 
contal  proJectioD  bom  it,  and  make  thtvwtlcal 
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arm  wide  enotigb  to  cover  the  step,  or  contiACt' 
[47]  in;  the  vertical  vm  in  width  and  putting  o 

lower  end  of  it  a  horizontal  piece  partlTel  with 

the  step  and  overijing  it,  involved  no  new  prin- 

cicJe  of  structure  or  opwatii 

Tliere  la  oo  iugg«Mion  In 

the  original  patent  that  (he  t 

dlaconaeclea  U  its  lower  end  from  the  «tep,  or 
to  be  any  other  than  a  jieldinK  plate,  BO  arran^ 
aa  to  keep  the  door  open  and  abut,  in  addition 
toactingaaaMepcoverandwheelfend—  '^- 
flrst  claim  of  the  re-iaaue,  if  conMrned 
cover  thedefendant'Bitmctare,  is  void  for  want 
of  novelty,  being  anticipated  hj  the  old  atnict- 
ures  referred  to.  Moreover,  if  M  coutnied,  it 
1«  invalid  as  heing  for  A  diffeieDt  Invention  bimt 
aay  Invention  foiindintbeoriKlnalDatenL  And 
if  it  ia  so  limited  as  to  be  no  oroader  than  the 
cUm  of  the  orMnal  patent,  there  haa  been  no 
InUngement  ollt  Under  an^  vitw,  the deeree 
^  lite  eovrt  below  woe  earrtet,  and  it  it  ^glemed. 
Aim  con.   Tart: 

JaiiwaB.llaK«niier,  Clerk  Bup.  Court,  U.  B. 


CHIC  AOO,  DANVILLB  AND  V1NCESNE8 
RAILROAD  COMPANY,  JAMES  W.  EL- 
WELL  JUtD  R.  BIDDLE  I10BERTB,..li>p<«. , 

TTILUAM  R.  FOSDICK,  JAMES  D.  FISH. 
FREDERICK  W.  HUIDGKOPER,  THOU- 
AS  W.  SHANNON  un>  JOHN  H.  DEN- 
NI80N. 

(See  &(X,U  Otto,  BMl.) 

Appeal  from  decree  for  defieUn^i—faUt  viOt  r»- 

wrfoJ  offoredieure  deeree. 

*L  An  appeal  muUetromadeoieeln  anequltr 
«auM,  notinthMandms  tt  la  meiel;  In  exeoutlOD '-' 
a priordeoree In  the aune  tult,  for  the  purpoaei 

It  upon  Uiedamee,  to  ez- 
_  __.L_^  y,a_  ,„  ^^ 


oornUIng  enon  which 


oated  bj  Ita  t«vcnal;  In  irtilch  caae,  tfie  ^peal 
wUcb  brinn  tbem  Into  levlew  will  bedlMnlMMfor 
want  of  a  nibject-matter  On  whiob  to  opetata. 

t.  ApenonaJdeoeefora  deActoDcr,  due  upona 
mortsue  dcM,  remahilnB  after  ezMUtkiD  of  a  de- 
nse ofToraoioaureandMle,  It  of  thiideaarlptioa; 
t>ut  wheo  rendered  In  favor  of  other  partlaa  than 
the  oomphUnaDtiwai  be  tevened  tor  the  wane  ertot 
that  required  Ike  levenal  of  the  decree  of  foreolca- 
meaixlaale. 

pfo.  21.] 
Armied  Dee.  S,  9, 1881.  Decided  Mar.  6,  1881. 

PttiHonfiw  rekearirtg  granted  and  deeree  iff 

Mar.  S,  reeeinded  Mag  $,  1881. 
Argved  Oct.  11,  It,  188t.  Decided  Oct.  t3. 1881. 

APPEAL  from  the  Cfrcult  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 

The  history  and  facta  of  tb«  caae  appear  la 
Ibe  opinion  at  the  court  See,  aho,  the  o^nion 
of  thb  coon  mt  the  fliat  tieaiiiw,  a»U,  47,  and 
the  opinionsranUngtblsTeheariDg,  ante,  S9. 

Meeir*.  ISIwIb  Wa]k«r  and  B.  BMdl« 
Roberta,  for  wpellanta. 

Jfcarrt.  Cluu-Ua  B.  L . 

Crawfbrd  Bod  J.  D.  CamjAeO,  for  »ppeL,__. 

Mr.  meiMiXm  W.  FslUr,  for  Fosdick  and 
Fish,  trusteea,  appellees. 


■Head  Dotea  by  Jfr.  JvMee  JLtrrsMW*. 


This  appeal  was  hnrd  dnring  the  last  Term, 
with  the  appeal  from  the  decree  of  foiMlosure 
and  sale  in  the  same  case,  having  been  taken 
from  three  decrees  rendered  after  the  sale  in  the 
samesnit.  Htiidekoper,8hannonaiidDeimlson. 
the  purchaans  of  the  mortgaged  pnnieT^  sou 
under  the  decree  of  foradoaure,  who  are  uk 
pdleen  In  this  mwal,  were,  not  putlea  to  the 
fonner  appeal.    All  the  decrees  ^ipealed  from, 

■   ■■      ■•  ■  ■•        rere  included 

fonner  hear- 
ing; but  on  a  petition  for  rebenriog.  It  was  called 
to  tiie  attention  of  the  court  that  the  transcript 
of  the  record  was  imperfect  and  tancomplett, 
having  omitted  the  decree  conllrmlng  the  sal^ 
and  tbt  the  petition  for  the  present  appeal  con- 
tainedamlsrecital,  that  Uie  decree  entered  April 
1S,1877,  was  thedecree ' '  ConH  rmiw  thereportof 
the  sale  of  the  property  of  the  denndant  Rail- 


jppeara  that,  on  Febmair 

17. 1877,  the  master  filed  bis  report  of  tha  sale 
and  the  purchasers  their  petition  for  its  con- 
firmation and  for  other  relief,  and  it  was  or  '*"' 


day,  on  motion  of  the  complainants'  solidtots, 
ordered  that  the  report  and  sale  be  confirmed,   r 
unleaa  objections  thereto  should  be  filed  on  oi 


before  the  niday  next  f <dlowlDg,  for  which  d^y 
it  was  set  for  hearing.  And  ezceptiona  having 
been  in  the  meantime  filed  by  one  Blaua^iter,  on 
"  '  "*  '"~  "'  ^  >verruled  tbeex- 


bnt  was  not  perfected  or  prosecuted.  The  peti- 
tion of  the  purchasers,  filed  February  17, 1877, 
in  which  they  also  asked  for  the  Immedlatedla- 
charn  and  payment  of  their  bid,  had  iMen  ra- 
ferrea  to  the  master,  whose  report  subsequently 
filed  was  confirmed  by  the  decretal  oroer  of 
April  18,  1877,  by  which  he  was  directed,  on 
the  surrender  to  him  of  two  thousand  three  hun- 
dred and  twen^-elght  first  mortgage  Dlinoli 
Division  bonds  of  the  defendant  Raihood  Com- 
,  to  execute  and  delivvtothepurcbaaersa 
of  the  phperty  sold,  and  thereupon  the  re- 
ceiver was  directed  to  let  them  Into  poaaeaslon. 
On  April  16, 1877,  the  master  having  reported 
the  execution  of  the  decree  of  ApriTlS  by  the 
d^very  of  the  deed  and  the  acceptance  of  the 
bonds,  a  further  decree  was  entered  approving 
and  confirming  the  same.  Tbeee  are  the  two 
decrees  first  nuned  in  the  prayer  for  the  present 

Itb  BOW  contended  by  the  qipellees  that 
these  decrees  are  merely  orders  in  execution  of 
the  prevknia  decrees  of  the  court;  are,  tberefore, 
not  final  In  the  sense  necessary  to  authorize  an 

ind  that,  consequently, 
preaent  appea 
jurisdiction. 

But  according  to  the  rule  sanctioned  and 
adopted  In  Forgamy.  Oonrad,  6  How..  901,  and 
KoSKxn  V.  B.  a.  Oo.,  1  Wall.,  867  169  U.  8., 
ZVn..  674],  an  appeal  will  lie  from  such  da- 
crms  according  to  the  natura  of  their  subject- 
matter  and  the  ri|^ts  of  the  parties  affected. 

In  the  present  case  tha  decree df  April  t2,IBT7, 
IMU.  8. 


pBcnrtx  Hirr.  Lira  In.  Co.  r.  DoffrKR. 


In  effect,  dl«tribatea  tbe  proceedi  of  the  ule 
upon  the  basis  of  the  finding  and  declaratton 
in  the  decree  for  foreclosure,  that  the  principal 
of  the  bonds  had  become  orniliie;  for  Itauthor- 
iieil  the  purchasen,  to  the  extent  of  the  propor- 
tion in  which  tbe  bid,  if  treated  aa  cash, would, 
when  applied,  extinguish  the  bonds  held  by  them 
to  use  tneir  bonds  as  cash  in  paTment  of  their 
ImL  It  is  manifest  tliat  a  sumbuitial  error,  to 
the  picjodlce  of  one  of  the  parties,  may  origl- 
U  nate  in  a  decree  distribatlnK  the  proceeds  of  a 
Ale  under  a  decree  of  foreauMuie;  and  no  ques- 
tion cwi  be  successful);  raised  ag^nat  theri^t 
toappealfromnichadecne.  Wecannot, thcie- 
tDie,  dismiss  the  present  appeal  upon  the  ground 
alleged. 

It  la  then  urged  by  the  appelleea  that  the  de- 
OM8  in  question,  having  simply  followed  the 
directions  of  previous  decrees,  originated  no  er- 
ror, and  that  the  0SI7  aitcmatlTe  is  to  afflrm 
Ibem.  But  the  decrees  involved  in  this  appeal 
now  onder  consideration  are  dependent  ttnou 
the  decree  of  foreclosure  and  sale;  and  (he  lat- 
ter having  been  reversed,  the  decrees  in  ouea- 
tioD  are  1^  without  rapport,  and  fall  of  them- 
selves, by  reasMi  of  tlut  reversal,  vitiated  I^ 
theconunon  error.  As  they  are  already  annulled 
by  operation  of  law,  the  subject-matter  of  the 
^ipeal  Is  withdrawn,  and  the  appeal  itself  must 
be  dismissed  f»  lack  of  anything  on  which  it 

1^  otho'  decree  involved  In  this  appeal  was 
entered  November  18,^1877,  and  fa  a  peiBonal 
lodgment  in  favor  of  Huidekoper,  Shannon  and 
Dennison,  aa  trustees  for  themselves  and  other 
londboldeii,  for  tbe  defldeni^  arisfne  from  tbe 
ezcesa  of  the  amount  found  due  by  the  decree 
of  foreclosure  and  sale  over  tbe  credit  given  of 


for,  s^^nst  the  Railroad  Company,  in  favorof 
the  above  named  parties. 

It  would  seem  that  the  reasons  given  for  dls- 
miaring  the  anpea]  as  to  the  other  decrees  ap- 
plv  with  eqod  force  to  tbe  one  nownnder  con- 
aioeration;  and  such,  we  think,  would  be  the 
rule  in  ordinary  cases;  for  the  existence  and 
■mount  of  the  deficiency  must  usually  be  de- 
pendent on  the  findings  of  the  decree  of  fore- 
dostiTe  and  sale,  as  to  the  amonnt  due  and  the 
extent  to  which  that  may  have  been  reduced 
by  the  proceeds  of  the  nue.  But  the  present 
jqdgnunt  is  not  in  the  customary  form.  Instead 


is  rendered  in  favor  of  Huidekoper,  Shannon 
and  DennisMi,  aa  tmU«es  for  the  bondholders. 
They  claim  not  to  have  been  parties  to  the  suit 
at  tbe  time  Ibe  decK«  of  foreclosure  and  sale  was 
lendend;  and  as  we  do  not  consider  it  proper 
,  to  investigate  or  pass  upon  tbxt  <^alin  in  the 


error  which  required  tbe  reversal  of  the  decree 
ct  foreclosure  and  sale. 

Tbe  argument  of  tbe  present  appeal,  on  both 
sides,  seema  to  have  been  influenced  by  the  con- 
lideratiaD,  that  it  possibly  Involved  a  present  ad- 
tndication  of  the  effect  lis  determination  might 
have  npon  tbe  rlf^ts  of  the  purchasers  at  the  sale 

— ■  .L .J..--*... '-rtcHd.    But 

I  involved. 


Whether  the  purchasers  were  parties  to  the  Itti- 
gation,.either  by  name  upon  the  record  or  in  In- 
terest sind  by  representation,  so  as  to  be  affected 
by  the  error  in  the  proceeding  for  which  tbe  de- 
crees have  been  reversed,  or  wheQier  they  or 
their  asHigns  are  protected  by  the  prindplo  and 


other  that  may  be  mooted  touching  the  point, 
are  questions  which  do  not  arise  upon  the  pres- 
ent appeal,  and'are  left  for  further  consiaerB- 
tlon  lu  case  they  should  be  presented  In  a  sub- 
Ecquent  stage  of  this,  or  tiy  virtue  of  proceed- 
ings in  some  other  suit. 

For  the  reasona  announced,  il  it,  thereon, 
ortlend  OuU  tke  appea3,tnm  t!is  deermi  of  Apr^ 
It,  1877,  and  of  April  16,  1877,  retpe^vay,  b« 
dtmtiutd,  upon  Ois  gTtnmA  Oiat  (A«  deerte*  imts 
vaeaUdbp  ffieTevcrxUof^priordeoreeoffers- 
elotun  and  taU,  rendered  December  6, 1876,  and 
Viat  tht  deem  entered  NotenAer  19,  1877,  in 
famtr  of  Frtdmidc  W.  Huidekoper,  "nionai  W. 
8/ianntm  and  John  M.  Dennimn,  tnuteti,  be  re- 
verted and  that  the  eaum  be  remanded,  teith  di- 
reeti&nt  to  proeeed  therein  a*  may  be  jvit  and 
eqaiUiHe. 

The  appdiantt  areertHUed  to  theireotletm  tkit 


TSueoopr-  Teet! 


BiH.lIoEenner.CI«'k,8up.Oa«ut,  U.B. 

PHffiKIX  MUTUAL  LIFE    INSUBANCE   [gpi 
COMPACT?  of  Habtfoko,  Com.,  Ftff.  in 
Err., 

CAROLINE  R.  DOSTER.  HABT  J.  RID- 
DLE AHD  TATLOB  RIDDLE;  ahd  LEON 
H.  RIDDLE.  IRMA  H.  RIDDLE  axd 
FRANK  RIDDLE,  by  their  Next  Friend. 
Carouhk  R.  DoeTEB. 


;™r 


(See  B.  C  U  Otto,  SO-88.) 
Cate,  w7ien  vriOidraien  from  j  _ 
prMd-~f07feiture<:fpotieg — notieeto 

*].  A  csK.whlob  falii;  dependB  upon  tbe  effect  oi 
welsbt  of  testimony.should  not  be  wtthdmwn  tiun 
the  Jurr,  unhsB  tbe  tceUmonr  be  of  such  a  oooda- 
dTOobaiaeterastootMnpel  the  eourt,  m  tbe  exer- 
elBeofasoui>d]udlolaldlsimUon,tosatarideaver. 
diet  returned  In  oppcsftlon  to  it 

i.  lns.Oo.*.  MoTt<mjM  n.B.,na,aiid  InB.00.  V. 
BnlesCon,  lb.,  NT,  XXIV.,  WMOved. 

B.  CUiMiiwtaDoesslatedwbldiestoDaniiitualllfli 
Insuranoe  oompanv  tnm  Mttliw  up  tbat  tbe  poUer 
■uedoDwiaforteKedtn-tbefalhiraof  tbsasnmd 
(o  par,  at  the  <]>}',  tbe  AtpulatedannnslpK — ' — 

1.  wb«rethatpcemliunwM.brtbeoontn 
Jeottoa  variattoa,  dependent  npoo  the  di' 
towfalob tbe  luuied was  entitled, It  was  tl 
of  tbe  eompanytoflvelilm  seasonable  potto 
amount  of  U  divtSssda.  In  ordsr  that  be  m 
•oatded,  In  due  tlme,toMi7ar  tender  tbe  I 

ranalnlng  uni»ld  npon  the  piemtuu. 
™™mn.       ,-».n™^      ™™ 

Armed  Mar.  17,  tO,  I88i.  Decided  Oct.  t. 


loftba 


Noca.— IFhcn  a  oenltcl  n 
leB,twic  to  Oiaoil  Cbute  v 
.7*. 

IM.  Co.,  104  U.  &,'  XXtC  1M>'  ' 
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SO-M  Bvrmaa  Coubt  or  t 

Tliii  actlMi  ma  bnught  in  the  court  below, 

5  On  ddendants  in  «nor,U>  recover  Uie  amount 
m  polkT  of  lumnnce  on  tlie  life  of  Jkckeon 
Wddle.  deeeuad. 

Tbe  trial  bftrlog  nmlted  in  »  verdict  nod 
Jndnnent  in  favor  of  the  plaintiffs  for  |S,O77.0fl, 
tbe  defendant  aued  out  this  writ  of  «rroi. 

The  facta  of  the  caae  appear  in  the  opinion  of 
the  court 

.McMn.  H.  £.  SmmmrA  and  Bidiard  D. 
BulAanl,  for  plaintiff  in  error. 

ilttir*.  Frank  Dovtori  Joka  W.  IffBBt 
W.  IF.  SeoU.  S.  ShtUabayer  and  J.  M.  Wxlmw. 


t  UmrcD  Statkb. 


Mr.  Jutliet  HarlAa  delivered  the  opinion  of 
the  court; 

This  is  a  ivrit  of  error  from  a  Judgment  for 
the  amount  of  a  policy  of  insurance  won  the 
life  of  JackMn  Riddle,  issued  on  the  SMi  dav 
of  Beplember,  ISn,  b7  the  Phomix  Mutual  Life 
iDinrance  Companj  of  Hartford,  Connecticut. 

Tbepdicy^  purports  to  have  been  ismied  in 
cmsideration  as  well  of  the  representations 
made  in  the  application  for  imiutance,  as  of  the 
paTDient  bj  the  wife  and  children  of  the  in- 
mmd,  tlM  myeea  named  In  tbe  policy,  of  the 
■um  of  (21S,  and  the  aonaal  pejinent  of  a  like 
amount  on  or  before  the  20th  day  of  September 
fn  every  v«ar  during  Ita  continuance.  It  con- 
t^DS  a  stlpolation  that  if  tbe  preminm  be  not 
paid  at  the  office  of  the  Company  In  Hartford, 
or  b>  Kime  agent  of  tbe  Company  producing  a 
receipt  rignea  by  the  president  or  secretary,  on 
or  hetore  tbe  dnof  Ita  maturity,  then  in  every 
such  case,  the  Cfompanv  shall  not  be  liatde  for 
any  part  of  the  sum  insureil,  and  the  policy 
ahall  cease  and  delermiDe.all  previous  payments 
being  forfeited  to  tbo  Company.  The  poliey  is 
upon  the  Calf  ootc  plan,  and  it  Is  pan  of  the 
coutract  that  the  dividendB  ee'.  apart  to  the  in- 
sured be  applied  in  t6e  discharge,  jrro  liinio,  of 
[SI]  noDiuil  prt'miums.  The  secretary  of  ihe  Com- 
pany, in  hia  evidence,  states  that  under  the  half 
note  plan  tbe  iomired  I9  permitted  to  discbarge 
one  half  of  the  first  (our  premiums  by  notes 
(tbe  interest  thereon  to  be  paid  in  advance)  and 
upon  the  fifth  and  subsequent  payments,  to  have 
Ills  dividends.  If  any,  applietl  In  reduction  of 
the  premium.  It  was  in  proof  that,  prior  to  the 
maturity  of  Ihe  respective  premiums,  parable 
(mtheWthdaysof  Beptember,  1879, 1878  and 
1874,  tbe  Company's  general  agent  sent  to  Ihe 
Insured  at  hla  residence  in  Hontioello,  Hlinois, 
printed  notices  showing  when  tbe  premium  be- 
came due,  tbe  amount  of  cash  to  be  paid,  the  In- 
teteston  the  notes  given  uoderthe  halt  note  plan, 
and  the  amount  for  which  an  addlUoniil  note, 
under  that  plan,  was  required.  PriorlotbcSOth 
of  September,  187fi,  when  the  fifth  annual 
premium  was  due.  the  notice  to  the  Innured 
Uaied  Ute  amount  of  dividends  to  be  applied  In 
reduction  of  that  premium,  the  interest  to  be 
paid  In  advance  upon  the  notes  previously  exe- 
cuted, and  the  aum  to  bo  paid  In  cash. 

Tbe  amounts  due  in  the  yean  1B78.  1878, 
1874  and  1879  were  paid,  hut  not  until  the  n- 
Iriratloa  of  several,  In  some  instances,  ten  or 
more  days  after  tbe  time  fixed  by  tbe  policy. 
Tb^  were  received,  In  each  insUnce,  so  far  as 
the  record  discloses,  wlthont  objection  upon  the 
part  of  the  Companv  or  Its  agents. 

On  Qieetli  day  cf  October,  1879,  tbe  Insurod 


lost  his  life  inarailmad  ooUWon,  leaviiw n 

•     •  y  rfSe 

dpoMc_ 

lan  a  year  i^lor  to  hla  derth  had 

at  Oxford,  Indiana.    Of  hia  removal  to 


paid  the  prei 
tember  of  that  year, 
flee,  for  more  loan  a 


that  place,  the  general  agent  of  the  Company 
at  Cucflgo  was  distinctly  Informed,  as  the  evi- 
dence tended  (ot>how,  aseaily  as  October,  1875. 
The  letter  from  that  office  acknowledging  the 
receipt  of  the  premium  due  on  20th  BeSember, 
187S,  but  not  paid  until  about  October  9,  of 
that  year,  was  addressed  to  the  insured,  at  his 
new  residenorin  Oxford,  Indiana.  0nthe4th  day 
of  October,  1878,  fourteen  days  after  the  pre- 
mium for  that  year  nasdue,  there  was  sent  from 
the  office  of  uie  Company's  genoal  agent  at 
Chicago,  addressed  by  mistake,  to  tbe  &sured 
at  Fowler,  Indiana,  a  notice  similar  to  that 
given  in  187S.  This  notice,  the  evidence  tended  i*" 
to  show,  was  received  from  the  poaiofflce,  at 
Fowler,  Indiana,  where  the  father  never  resid- 
ed, by  a  son  of  the  insured,  on  the  day  tbe  lat- 
ter was  killed,  and  a  few  hours  only  before  bis 
death.  There  was  also  proof  that  the  insured 
before  leaving  his  botne,  at  Oxford,  Indiana^ 
made  arrangements  to  pav  the  amount  required, 
in  that  year  as  soon  as  Ihe  rastomair  notice, 
shovring  tbe  sum  to  be  paid,  was  received.  On 
the  0th  day  of  October,  187H,  the  amount  due 
was,  in  behalf  of  the  payees,  tendered  to  the 
Company's  general  agent  at  Chicago.  He  de- 
cline to  receive  it,  upon  the  ground  that  the 
policy  lapsed  by  reaoou  of  the  non-payment  of 
the  premium,  at  maturity,  in  the  lifetime  of  the 
inauired. 

Upon  the  part  of  the  payees,  it  is  contended 
that  the  Company  waived  strict  compliance 
with  tbe  provision  making  the  continuance  of 
the  policy  dependent  upon  the  payment  of  the 
annual  prenuum  on  the  day  named  therein; 
and  that.  In  view  of  the  settled  couim  of  busi- 
ness between  the  Company  and  its  agents  on 
one  side  and  tbe  insured  on  the  other,  it  is  es- 
topped to  rely  iqion  the  non-payment  of  the  last 
ineminin,  at  the  day,  as  working  a  forfeiiureof 

'he  facU  and  circumstances  established  by 
the  testimony  are  lufflciently  Indicated  in  the 
charge  of  the  court,  to  certain  parts  of  which, 
to  be  presendy  examined,  the  Company  ob- 
jected. It  is  enough  to  say,  that  tbe  testimony 
was  ample  toenableeachparty  togoto  thehu; 
upon  tbe  wibstantial  issues  m  the  case,  xhe 
motion,  at  the  close  of  the  plaintiff's  evidence, 
for  a  peremptory  instruction  for  the  Company 
properly  doiied.    It  could  not  hare  neen 


fairly  depends  iip<m  tbo  effect  or  weight 

..  ._.   jiooy,  it  uonefor  tbcconsit' — " "" 

determination  of  tbe  Jury,  nnikr  n 


of  lestlmooy,  it  u  one  for  the  considemtion  and 
determination  of  tbe  Jury,  nnikr  proper  dirt 
tions  as  to  the  principles  of  law  mvcrived. 


vdirec- 


«bou)d  never  be  wiUidrawn  frrai  them,  nntees 
the  lestlnKmy  be  of  stich  a  condmdve  character 
as  to  comiw  the  court,  in  tbe  exMclae  at  • 
sound  judlcisl  discretion,  to  set  mMx  a  verdict 
tetumediaqmosiltontoit  [OrseMfaa/v.BfrM], 
SPet,  2»;  [U«  V.  Zani],  ISPBtTsa^Wfr 
Monv.  IF<t«A*wftm],lBlack,40  r6a0.S.,XVn.. 
671;  [Axit  V.  ffuMKAHetLU  Pet.,81:  r&eofMv. 
ITS],  18  WaU.,8ar80U.a,  XX.,S8|1:  [Arad- 
-Uk  V.  Umliarl.  W  V-  8->  IM  [XXIII.,  SBS]. 
We  now  jvacead  lo  an  examlnitka  of  thoai  [83] 


ib.Goo^^Tc 


Pbcehix  Urr.  Lira  Int.  Co.  v.  Dorxb. 


parti  of  the  charge  wbidi  were  made  the  mb- 
]ect  of  ezeeptkuu  bj  the  Camp«nv. 

After  ai^lns  tliM  the  policy,  imh  the  arali- 
eatioD,  contained  the  agreement  of  the  Mrtiea; 
that  the  dsaae  providing  for  a  forfeiture  for  non 
paTment  of  the  premium  at  matnritf.and  dedar- 
tu  the  want  of  authorl^  in  RKenM  either  tore- 
criTe  pmnf umi  afterthe  time  ued  for  their  pay- 
ment, or  to  waive  f  orfeittue.coiittituWd  a  part  of 
the  contract,  Unding  upon  both  paitiee  nnlecs 
waived  ox  modified  67  the  Companj  or  bj  its 


)iicail(Mi ,  the  cotut  proceeded  to  lav  down  the 
rales  br  which  tlwjn^  ehooldbegalded  inde- 
laiDiniDg  wltettier  there  was  such  waiver.  It 
nid,  in  sabatance,  that  If  tlM  conduct  of  tlie 
Oompanr  in  its  deaHnge  with  the  inmued  and 
others  aimUarij  dtnated  tiad  been  such  as  to  to- 
doce  a  belief  on  his  part  tliat  so  much  of  tho 
contract  aa  provides  for  a  forfeiture,  if  the 
ptemiiim  be  not  paid  at  the  dar,  would  not  be 
enforced  if  payroent  were  made  within  a  rea- 
sooabto  period  Uiereafter,  the  Company  ought 
not,  in  oommoo  justice,  to  be  permitted  to  ol- 
kge  snch  forfeiture  against  one  wlio  acted  U] 
<n  tliM  belief,  and  aubseoueD 

(Kd  the  novment;  and  that 

tag  CDcb  belief  were  done  by  the  agent  and 
•^.^^ ^^..     » 


lup- 
]uently  mode  or  tend- 
t  If  tho  acts 


«  sobaequently  approved  by  the  ^mpan^ . 
diher  ezpieesly  or  by  receiving  snd  relaiDJng 
Ae  preiDlama,  with  full  knowledge  of  the  cir- 
e  consequencee  should  fol- 


if  they  found,  from  the 
Oompaoj  were  in  the  habit  of  sending  renewal 
RcdpM  for  the  i»emium  on  this  poBcy  to  Its 
local  agent,  at  the  place  of  residence  of  the  in- 
nnd,  duly  tigotdoy  the  president  and  secre- 
-•'•--  " — iMny,  leaving  their  use  subject 
vaX,  and  the 

lepremiums 

bom  the  insured,  without  objection,  several 
A^  after  the  sasoe  became  doe,  and  to  issue  the 
TBoeipt  iberefOT,  and  he  home  Company  or  the 
managing  agenta  or  offloerahad  full  knowledge 
of  sudi  pactice.  and  recdved  from  Its  agent, 
and  retamed,  the  premlnma  so  paid,  the  instirea 
t1  had  aright  to  believe  that  the  Companr  waived 
%  strict  oompliance,  and  tbey  ~'  "   ' 


Isry  of  the  Company,  leamK  their  use 
sntnely  to  the  judgment  of  that  ag«it, : 
htter  was  accnstomed  to  reodve  the  p» 


iwmpanrwali 
mi^t  And  tl 


■dying  on  such  pracOce,  within  a  reasonable  or 
Ibe  usoal  time,  paid  or  <dlered  to  pay  the  pre- 
minm  after  the  day  the  same  was  due,  tbe  pol- 
icy remained  in  full  force  and  effect,  and  the 
Oompaay  was  liaUe  thereon,  notwithstanding 
Ike  Insored  had  In  the  meantime  died. 

The  objection  of  ttie  C<nnpany  to  these  parts 
of  the  diaige  was  overruled,  and  an  exception 
taken.  Tbe  objection  would  have  ntoie  weight 
had  tlie  diaige  ended  with  theee  remarks,  oe- 
emee  in  nch  a  prewntaHon  of  the  case  tlie  court 


ride  of  the  iswea  to  which  It 

Bat  the  diarge  b  not  UsUe  to  such  criticism, 
sbee  the  court,  in  the  same  cmmectkni,  In- 
sbocled  the  jury  that  if  the  Company  had  not 
■nilMriied  its  local  agent,  towbom  the  renewal 
Kcdpls  wi(xe  sent,  to  extend  the  time  for  pay- 
ment of  the  ptnulom  beytnd  the  day  muned 
BmUOro. 


the  insured  throiu^  ha  annt  the  premiums  < 
the  policy  after  the  same  oecamedne,  with  ft ._ 
knowledge  that  the  same  were  so  Fidd  after  due 
and  the  recdpt  issued  by  its  agent,  then  that 
they  could  not  find  that  the  Company  had, 
either  expressly  or  by  imi^icatlon,  w^ved  « 
strict  compliance  with  tlie  terms  of  the  policy 
In  reference  to  payment  of  tbe  premiums.aiid  tbe 
policy  became  fcofelled  according  to  Its  terma. 
It  seems  to  the  court  that  the  charge  was  as 
favorable  to  the  Company  as  it  coula  have  de- 
manded. Itwaa,aa  to  lis  essential  parts,  insub- 
stantial harmony  with  recent  decisions  of  thin 
court.  In  Int.  Co.  v.  Norton.  96  U.  8.,  S3» 
[XXIV.,  891],  we  Mttd,  In  reference  to  a  policy, 
similar  to  the  one  hoe  in  suit,  that  the  00m- 
pai^  was  not  bound  to  act  upon  the  declara- 
tion that  Its  agents  had  no  power  to  make  agree- 
ments or  waive  forfeitures,  but  might,  at  any 
time,  at  its  option,  give  them  such  power;  that 
the  declaration  was  tantamount  to  a  notice  to 
the  insured,  which  the  company  could  waiv* 
and  disregard  at  pleasure.  "  In  either  esse," 
s^d  the  court,  "  both  with  regard  to  the  for* 
f  eiture  and  to  the  powers  cd  its  aeents,  a  waiver 
of  the  stipulation  or  notice  would  not  be  repug- 
nant to  the  written  agreement,  because  it  wonid  [8B1 
only  be  tbe  exercise  of  an  option  which  thp 
agreement  left  tn  it.  And  whether  it  did  ex- 
ercise such  option  or  not,  was  a  fact  provaNe 
by  parol  evidence,  as  well  as  by  writing,  for 
the  obvious  reason  that  it  could  oe  done  with- 
out writing.  In  Um  ssme  esse  it  was  snid 
that,  although  In  life  insurance  time  of  pay- 
ment was  material,  and  could  not  be  extended 
ag^nst  tbe  assent  of  the  companv,  where  sitch 
assent  was  given,  tbe  court  should  be  liberal  in 
construtng  ue  transaction  in  favor  of  avoiding 
a  forfeiture.  And  in  Im.  Co.  v.  R/^abm,  BQ 
U.  8.,  077  [XXIT.,  848],  It  was  uld,  that  tiie 
courts  are  alwavs  {ntnnpt  to  seize  hold  of  any 
circumstances  tnnt  indicate  sn  election  to  waive 
a  forfeiture,  or  an  agreement  to  do  so  on  which 
the  party  has  relied  and  acted.  Consequently, 
saia  tbe  court,  speaking  by  JTr.  JtutiM  Bradlt^; 
"  Any  agreement,  'dedaratlon  or  course  of 
action  on  the  part  of  an  Insurance  company, 
which  kads  a  party  Insured  hooesUy  10  be- 
lieve that  by  conforming  thereto  a  forfeiture  of 
his  policy  wOl  not  be  incurred,  followed  by  dua 
conf omu^  on  his  part,  wiU  and  ought  to  estop 
the  company  from  iniastlng  upon  the  forfeit- 
ure, though  it  mi^t  be  chmned  under  the  ex- 
press letter  of  tlw  contract.  The  company  is 
thereby  estopped  from  enfordng  the  forfeiture. 
The  representations,  declaration  or  acts  of  an 
agent,  contrary  to  tbe  terms  of  tbe  policy,  of 
course,  vDl  not  be  suffldent,  unless  sanctioned 


has,  by  its  course  of  actiOD,  ratified  such  dec- 
lartftions,  representations  or  acts,  the  case  to 
voy  different."  Theee  authorities  abundantly 
sustain  Uie  rulings  In  this  case  to  which  nter- 
ence  hss  been  tuMe. 

The  court  behxw  then  pgaed  to  an  exnmfaift- 
tion  of  the  remalidng  ground  relied  on  as  to 
excusinE  the  non-p^ment  of  the  last  premium 
on  ^euy  It  fcD  due  v(m. :  the  failure  of  the 
Company  to  give  the  insured  seasonable  notice 
of  tbe  amount  of  dividends  to  be  applied  in  r» 
ducticm  of  tlu  premium. 


•a 


ib.Google 


RrpBBXB  CogsT  or  tob  (Jhctsd  States. 


Oct.  Tn 


After  ataUng  that,  b^  the  tenoB  of  the  policy, 
the  premluniB  could  be  ptUd  either  at  the  home 
office  or  h>  an  agent  of  die  Comptuiy,  producing 
the  proper  receipt,  and  that,  Dj  the  terms  of 
the  appUcatioQ,  wUch  was  the  baais  of  the  con- 
tract of  Insurance,  the  annual  dlTidenda  due 
Uie  Insured  could  be  applied  in  dischane  of 
premiuma,  the  court  Instructed  the  tuir  tW  If 
I]  they  found,  from  the  evidence,  tbatlt  had  been 
the  InT&rialde  cnstom  of  the  Company  to  tnuis- 
mlt  to  the  Insured,  by  null  or  by  its  local  agent, 
K  statement  of  the  amount  of  the  premium  due, 
after  deducting  the  dividend,  with  a  notice  of 
the  time  when,  the  place  where  and  tl^  person 
to  whom  the  premium  conld  be  paid,  then  the 


adng  agent,  liod  notice  of  the  matblBce  address 
oi  the  insured  before  the  usual  time  of  sending 
out  notice,  but  failed  and  neglected  to  transmit 
such  statement  and  notice  to  the  insured  at  his 
postofflce  address  until  the  4th  day  of  October, 
and  the  same  did  not  reach  him  or  the  payees 
in  the  policy  until  October  6;  and  that  the  in- 
sured or  payees  were  resdy  and  waiting  to  pay 
Bsid  premium  when  the  notice  and  statement 
ehould  be  received,  and  by  reason  of  such  fail- 
ure of  the  Company  to  send  the  notice  and 
statement,  and  by  reason  of  that  alone,  the 
premium  due  in  Septemtier,  1876,  was  not 
promptly  paid;  and  that  in  a  reasonable  time 
thereafter,  to  wit:  on  Monday,  the  &th  day  of 
October,  1876,  the  pavees  tendered  the  Cor 
pany  at  Chicago  the  full  amount  of  the  premiu 
due,  then  the  policy  did  not  lapse  or  become 
forfeited,  notwittkstanding  the  premium  was 
not  paid  on  the  day  named  In  tbe  policy,  and 
tn  the  lifetime  of  the  insured. 

To  that  port  of  the  charge,  the  Company 
cepted.  In  the  same  immediate  connection  the 
court  below,  it  may  be  observed,  further  in- 
structed the  jury  that  if  it  had  not  tieen  the  uni- 
form custom  of  the  Company  to  send  the  insured 
aucb  notice  and  statement  at  or  about  the  time 
the  premium  became  due,  or  If  the  Company  or 
monsging  agent  bad  not  been  notifled  of  the 
change  (n  the  postofflce  address  of  the  insured 
until  about  the  4th  day  of  October,  or  that  the 
Company  bad  in  reality  sent  the  notice,  by  mail 
or  otnenrise,  at  a  prior  date,  properlr  addn 
to  the  insured,  then  it  was  not  the  fault  ol 
Company  that  the  Insured  was  not  notifled,  and 
the  wont  of  such  nodce  would  not  excuse  him 
from  making  p^'ment  at  the  day,  and  the  pol- 
icywould,  conieauentiy,  become  foifdted. 

Weareof.opinlon  that  these  propositions  are 
substantially  correct.  Nor  do  we  perceive  that 
the  rulings  of  the  court  below  are  in  conflict 
[371  'rilh  9ur  decldon  In  TTiompion  v.  Tat.  Co.,  104 
U.  S.,  358  [XXn.,  7671.  In  that  cue  it  ap- 
peared that  the  insured,  for  apart  of  an  annual 
ptemiuin,bad  given  a  note  containing  the  qiecial 
iworlslan  that  In  the  event  of  the  non-payment 
of  Ibe  note  at  maturity,  the  policy  should  be  void. 
Tbenotewas not poldat maturity,  norwaspa] 
ment  ever  teitdered  while  the  Insured  was  aliv 
nor  at  any  time  after  his  death ,  by  or  in  behalf  of 
the  payees  in  the  policy.  To  pleas  setting  up 
these  tactB,iepllcatiiDns were  filed  ,in  which  it  was 
atiemiried  to  excuse  the  failure  to  make  due  tend- 
er of  the  amount  of  ibe  note  upon  the  ground 
that  it  was  the  usage  and  custom  of  the 


panv,  practiced  with  the  insured  and  others,  aa 
well  before  aa  after  tbe  making  of  the  note,  not 
to  demand  punctual  payment  st  tbe  day,  but  to 
give  thirty  days  of  grace;  further,  that  it  had 
been  its  uniform  custom  and  usage,  In  advance 
of  the  maturity  of  notes,  to  give  notice  of  the 
day  of  payment;  whereas,  no  such  notice  was 
'  "hompeon,  andthereby,itwa8olleged, 
ut  off  his  guard  and  misled  as  to  the 
Mvment.  It  was  held  that  the  failure 
to  tender  ibe  amount  due,  within  tbe  period 
named  in  the  replication,  was,  in.  every  view, 
fatal  to  the  entire  case  set  up  Sy  the  payees  in 
the  policy.     "A  valid  excuse  for  not  paying 

all."  Toudiing  tbe  alleged  failure  ofme  com- 
pany, in  conformity  with  its  uniform  practice, 
to  give  notice  of  the  day  of  payment,  It  wassaid 
that  the  insuTcd  knew  or  was  bound  to  know 
when  his  premiums  became  due,  and  that  tbe 
company  was  under  no  obligation  to  give  bim 
'"  't  aasume  any  reiponubility  by 
previous  t 


giving  notice  on  pr(  

The  present  case  has  features  which  plainly 
distinguish  it  from  the  Thomptan  t  ate.  In  the 
former,  there  was  a  tender  of  the  premium 
within  a  few  days  after  tbe  death  of  the  insured, 
and  as  soou  as  tbe  payees  ascertained  tbe  sum 
required  to  be  P^.  In  the  latter,  the  amount 
to  be  paidwasilzod.  It  was  not  liable  to  here- 
ducea  on  account  of  dividends  or  for  any  other 
reason,  and  the  insured,  therefore,  kneir  the  ex- 
act amount  to  be  pud  in  order  to  prevent  a  for- 
feiture of  the  policy.  Now,  although  the  policy 
issued  upon  Kiddle's  life  required  payment  an- 
nually of  a  specific  sum  OS  a  premium,  that  Btip. 
ulatiou  must  be  construed  la  connection  witii  [3S] 
the  agreement  set  out  in  the  application,  that 
tbe  premium  might  be  discharsed  pro  latito  by 
such  dividends  as  were  allowed  to  the  insiu^ 
from  time  to  time.  Whether  the  Company,  in 
any  particular  year,  declared  dividends,  and 
what  amount  was  available  in  reduction  ol  the 
premium,  were  facts  known,in  theflrst  instance, 
only  to  the  Company,  which  had  full  control  of 
the  matter  of  dividends.  It  certainly  was  not 
contemplated  that  the  insured  should  every  yeai 
make  implication,  either  at  the  home  office  or  at 
tbe  office  of  its  general  agent  In  Gbi(»go,  in  or- 
der to  ascertain  tbe  amount  of  dividends.  The 
understanding  between  the  parties  upon  this 
subject  is,  in  port,  shown  fay  the  practice  of  the 
Comp«Uiy.  Ind^iendentlyof  Ihstcircumstance, 
and  waiving  anv  determination  of  thff'question, 
whethertheforfeiturewasnotaheolutely  waived 
by  the  act  of  the  general  agent,  in  sending  no- 
tice to  the  insured  after  the  day  fixed  for  the 
payment  of  the  premium  due  September  30, 
1876,  it  was,  we  think,  the  Company's  duty, 
under  any  fair  Interpretation  of  its  contract, 
having  received  information  on  to  tbe  postoffica 
of  the  Insured,  to  give  seasonable  notice  of  tbe 
amount  of  dividends,  and  thereby  Inform  him 
as  to  the  ca^  to  be  paid  In  order  to  keep  alive 
the  policy.  .  It  did,  as  we  have  seen,  give  such 
notice  in  1B7S,  and  received  payment  of  tbe 
amount  due  after  the  date  fixed  in  the  policy. 
Within  a  reasonable  time  after  the  notice  for 
1876  came.  In  due  course  of  mail,  to  the  bands 
of  one  of  the  payees,  a  tender  of  the  amount 
was  made  to  the  general  agent  st  Chioijgo.  No 
such  features  were  disclosed  in  the  TSimpton 

lee  V.  s. 
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Cam,  uid  they  are,  w  we  tbink,  Huffldent  not 
oolj  to  dfstinriilsh  the  present  case  from  that 
one,  bat  to  auuiorize  the  instructloiis  of  which 
Ibe  C<Hiipu7  comidiiiu. 

The  aangnmeataof  error  bring  to  ourUten- 
tfan  naioeious  ejceptlons  taken  br  the  Compan j 
to  the  admisdon  oferldence,  and  to  the  refusal 
to  give  lutrtKtlons  asked  In  Iti  behalf.  We 
deem  it  aimeces8Bi7  to  consider  them  In  detail. 
60  for  aa  the^  affect  the  lubstantial  riglite  of  the 
{■itiei,  they  are  diapoaed  of  by  what  has  been 
Mid  touching  the  clurge  of  the  court  upon  the 
iwiiliil  qu^tiom  la  the  cose. 

TItejvdtftnerti  tmiit,  tiitr^ort,  U  aj/lrmtd.    Jl 


le  eopj.   Teat : 

Jbdhi  H.  UeKaaoOT,  Oerk,  Bap.  Oooit,  tJ.  B. 

aud— 101(7.  &,UB;IUn.  8.,  BIS. 

JOHN  L.  BACON  ahd  H.  E.  C  BA8EER- 
TILLE.  Fortnen,  as  Bacon  &  B^skxrvjlle, 

e. 

OEORQE  C.  RITES  m  ai. 

(Bee  a  C  U  Otto.  «»-10e.) 


L  Wfcere  the  niiui— it  Mrtiea, , 

ritaof  the  omtiOTenr  whlob  li  the  fouDdatloti  of 
>  Mt  In  B  rtale  conrt,  ai«  otUaena  of  diit«*ent  States, 
■  ■uberemoTcd  tolhalT.  8.  Onnilt  Ocmit.  id> 
ikDuikaoMe  defettdaala,  whoam  menfonaal  Mr> 
Hb,  ire  oHtane  of  the  mow  State  aa  the  idalntiff. 

t  BytbeCMeofTlrsl^a.DoaeUonoanMnMln- 
tAadapooaooatiaoCvUohwai  made  ud  wai  to 
ttpdfotiBed  In  asotlMr  Rata  (o-oonntn,  tir  ■ 
pnoa  who  tb«o  nddad  thMeln,  after  tfie  ritthi 
^— ■     '       jdbyUiofcwi  —  — '--' — 

ratel 

£etL 

ortaoK' 

I  Wkcre  tt  doca  not  dtottnoOr  Wpear  from 
Un  Itat  tba  nit  libuTed  t^lliut^ini,  a  demui 
MUei  Dpaootabar  ibouM  beovetrulaa.a)lliai 
tbemot^  wbaa  follr  deiraloped  on  the  tiUna; 

iripua  Mar.  tl.  JS8i. '    iSceidtd  Oef.  ts,  188t. 

APPEAL  from  the  dicnit  Court  of  the  Untied 
StatM  for  the  Weateni  District  of  Virginia. 
The  history  and  facta  of  the  case  appear  in 
be  oplnioD  of  the  court. 

Jmr«.  .AiMDft  Aya  n  and  WUIiajM  Zk  Bojr- 
■n.  for  oppellanta. 
Mr.  E^art  R.  Wataon,  for  appellee!. 

Mr.  JiuUet  Harlan  delivered  the  opinion  of 
1]  Aeeourt: 

Thli  li  a  ndt  in  eonity.  The  complainants 
nd  qjpellanta  are  John  L.  Bacon  and  H.  E.  C. 
BMkerVille,  partners  as  Bacon  ft  Baskerrllle; 
John  Stewart,  Robert  Ould,  Robert  H.  Haury 
md  Inac  H.  Carrington,  trustees  for  the  ben- 
tftofthecradltoTsofWm.  H.  Hscfarland,  de- 
«Med,  by  Tirtne  of  a  deed  dated  October  30, 
WD;  John  W.  Wright,  sheriff  of  the  City  of 
Kcbmond  Bnd,M  sudi  adminlslrator  of  Wm.H, 
Msrfariaod,  all  dtizena  of  Virginia. 

The  defendants  are  Geo.  C.  Rirea.  a  f^tizan 
BnlSOno. 


a  citizen  of  Alabama,  and  executor  of  Wm.  C. 
RiT^,  deceased. 

Tfao  suit  was  commenced,  on  the  2Sd  day  of 
Joly,  1BT5,  In  the  Circuit  Court  of  Albemarle 
County,  Virginia,  and  was  thence  removed, 
upon  the  petition  of  defendant,  Geo.  C.  Rives 
(in  whitji  the  defendant,  Alfred  L.  Rlyes,  exec- 
utor of  Wm.  C.  Rivee,  united).  Into  the  Circuit 
Court  of  the  United  States  for  the  Western  Dia 
trict  of  Virginia.  In  the  latter  court  a  demurm 
to  thebDluponthepart  of  the  prindpol  defend- 
ant, Qeo.  C.  lUvea,  was  interposed,  upon  the 
ground  that  the  suit  was  barred  by  tbe  Statute 
of  Limitations,  both  of  Texas  end  Vireinia, 
The  demurrer  was  sustained  sud  the  bill  dis> 
missed. 

The  case  mode  by  the  bill  is,  substantially,  aa 
follows; 

In  the8ummerofthe7earl868,BaconftBas- 
kerville  John  Stewart,  HobL  H.  Hauir,  Wm. 
H.  Macfarlond  and  Wm.  C.  Rives,  uncle  of  the 
defendant,  Geo.  C.  Rives,  sent  the  sum  of 
9181,000In"  Confederate  Btatee  treasury  notes" 
— the  currency,  at  that  time„ofVirK{nIa,  Louisi- 
ana and  Texas— to  Col.  James  H.  Stevens,  then 
in  Monroe,  Louisiana,  with  instructions  to  in- 
vest or  expend  the  same  in  tbe  purchase  of  cot 
ton  on  plantations  in  Louisiana  and  Texas,  to 
remain  thereon  until  the  dvil  war  was  ended. 
Of  that  sum  Bacon  ft  Boskervllle  owned  *48,000; 
Stewart  $48,000;  Hauiy  $10,000;  Hacfarland, 
tS.OOO;  ond  W.  C.  Rives  (80,000.  Bubeeqnent- 
ly,  however.  Bacon  ft  Baskerville  became  the 
owner  of  |60,000,  and  Stewart  CJS.OOO,  of  the 
1181,000,  the  int««st  of  the  other  parties  re- 
maining tbe  same  as  at  the  outset.  The  fundg 
were  sent  to  Stevens,  by  Bacon  ft  Baskerville, 
by  whom  all  iustructioqswere  given  and  nego-  [101] 
tiations  conducted.  The  proceeds  of  tiie  invest- 
ment. It  was  understood,  were  to  be  divided 
among  the  partJea  in  proportion  to  their  respect- 
ive interests. 

About  the  8d  day  of  September,  18S8,  Steveiu 
died  in  Louisiana,  sn  rwufa  to  Texas,  and  with- 
out having  invested  any  of  the  funds  transmit* 
led  to  liim.  Sbortly'  thereafter,  ccnnplaliiaots 
were  notified  by  the  widow  of  Btevens  that  sha 
held  the  |181,000  subject  to  their  order.  The 
defendant,  Oeo.  0.  luves,  wrote  to  the  same 
effect  to  Us  couHn,  Alfred  L.  Rives,  son  and 
executor  of  W.  C.  Rives.  Moved  by  the  ad- 
vice and  BoIIcitatlon  of  W.  C.  Kives,  as  well  ts 
by  the  encoura^g  character  of  certain  letten 
written  by  Geo.  C.  Hive*  to  Alfred  L.  Rives 
(and  which  letters  were  exhibited  to  complain- 
ants), and  influenced  eqieclally  by  the  declara- 
tion of  tbe  former  in  his  letter,  that  if  the  funds 
were  turned  over  to  him  he  would  act  for  tho 
parties  under  their  instructions,  and  would  savo 
It  by  investing  it  in  dty  property  in  Austin 
Texas,  or  in  property  which  he  represented 
would  pay  well,  and  could  be  readily  sold  at 
anytime,  the  complainants  made  and  appointed 
Geo.  C.  Rives  their  agent  in  the  room  and  ste'id 
of  Stevens.  Complainants,  consequently,  or- 
deredand  directed  the  funds.  In  the  bands  of 
Urs.  Stevens,  to  be  paid  to  Geo.  C.  Rives,  and 
towardsthe  close  of  the  year  1848,  or  early  la 
1B64,  they  vere  received  oy  the  latter. 
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G«a  C.  Rlrea  Tecelrad  the  funds  aa  agent 
and  for  the  benefit  of  complalmuitg,  to  be  in- 
Teated  lu  conformity  witli  specific  inatruc- 
tlODB  given  by  Bacon  A  Baakerville,  tbe  man- 
ageiB  and  business  negotlaton  of  tbe  enter- 
prise, with  the  concurrence  of  the  Joint  owners 
of  the  funds,  rti..'  1.  Tliat  the  funds  should 
be  Invested  In  cotton  on  plantations  in  Texas, 
to  remain  thereon  until  tbe  war  ended,  that  be- 
ing tbe  first  snd  chief  object  of  the  whole  vent- 
ure.    If  that  could  not  be  done,  then:    2.  To 


that  could  not  be  done,  then:  8.  Toinreet  them 
In  town  \ota  in  Austin. 

Nothing  was  heard  from  Geo.  C.  Rives  upon 
the  aubject  of  the  proposed  investment  until. 
In  response  to  a  letter  from  Bacon  &  Basker- 
Tille,  under  dale  of  January  27, 1860,  he  nrote 
a  letter,  under  date  of  April  G,  ISSfi,  stating 
tiiat  he  had  invested  the  funds  in  the  transpor- 
tation of  cotton,  under  articles  of  partnership  to 
continue  during  tbe  war,  and  that  the  business 
I  was  under  the  managemeot  of  an  active  part- 
'  Der,  who  gave  his  whole  time  and  attention  lo 
it;  but  he  did  not  state  who  the  active  partner 
was,  nor  bow  much  of  the  funds  he  bad  so  in- 
Tested,  nor  what  property  he  had  purchased 
therewith,  nor  what  proceeds,  if  any.  had  ac- 


crued to  him  from  the 
partures  from  the  instructions  gi'en  to  the 
agent  were  not  approved  by  complainants,  and 
thej  hoped,  notwithiitanding  their  orders  bad 
been  disregarded,  that  a  fair  and  honest  return 
would  be  made  by  their  agent.  After  the  war 
ended,  and  after   the   expiration   of  eigbti 


bcr,  1868,  wrote  to  Qeo.  C.  Rives,  at  Austin, 
Texas,  asking  an  account  of  his  agency,  to 
which  letter  no  reply  was  made.  On  the  26th 
day  of  January,  IB07.  tliey  again  wrote  to  him 
at  Austin,  asking  such  account,  but  no  reply 
(o  that  letiernaa received.  Complainants,  con- 
sequently, "almost  reached  tbe  conclusion  that 
Rivea  had  eitberdied  or  left  the  country."  But, 
in  tiatch,  ISTS,  learning  accidentally,  that  be 
was  not  onlv  living,  but  for  several  years  tlien 
past  had  visited  Virginia  each  summer,  they 
again  wrote  to  bim  asking  an  account  of  his 
agency.  No  reply  came  to  that  letter.  At  tbe 
same  time  they  wrote,  aa  they  had  beforedone, 
to  Alfred  L.  Hives,  asking  Information  as  to 
Oeo.  C,  Rives,  but  no  reply  was  received,  nor 
were  the  letters  written  to  the  latter  ever  re- 
turned to  the  writers  through  tbe  dead  letter 
office. 

As  soon  as  possible  after  learning  the  w  here- 
abouts of  Qeo.  C.  Rives,  complainants  insti- 
tuted this  suit.  They  charge  that  tbe  retention 
by  Qeo.  C.  ^vcs  in  his  own  possession,  of  the 
whole  proceeds  of  tbe  funds  intrusted  to  him, 
hb  silence  for  nearly  ten  years,  and  his  failure 
to  render  any  account,  arose  from  an  intention 
to  defraud  complainonls  out  of  the  funds,  or 
tbe  proceeds  of  Uieir  invcatinent. 

Tbe  bill  further  shows  that  Geo.  Rives,  fa- 
ther of  Qeo.  C.  RiTes.diedlD  Vii^nialnI874, 


possessed  a 
In  wtiich,  b 


D  wtiicb,  by  the  will  of  hla  father, 
large  interest,  and  that  J.  Henry  Rives  and 
Otnrles  Edwuil  Rivea  qualified  aa  his  execu- 
tors. The  complalnanls  aak  that  the  interest  of 


Qeo.  C.  Rivea  in  that  estate,  tnThatererfonn. 
be  attached  in  the  hands  of  the  executors  to  pay 
whatever  may  be  shown  to  he  due  them.  At- 
tachments were  issued  and  served  upon  tbe  ex- 
ecutors, and  were  levied  upon  that  Interest.  It 
is  also  averred  that  W.  C.  Rive«  has  died  and 
that  Alfred  L.  Rives  is  Ms  executor;  that  Mac-  [IMl 
farlsnd  died  in  1873,  but  before  his  death  he 
executed,  on  tbe  2eth  day  of  October,  1870,  a 
deed  conveyingall  his  propertv  of  every  kind, 
in  possession  or  In  action,  to  Kobert  Quid  ana 
Isaac  H,  Caninglon,  trustees,  for  tbe  benefitot 
bis  creditors,  and  us  no  adminlstratloD  was  bad 
upon  his  estate,  tbe  same  was  committed  to  the 
defendant  JcomplsinantJ  Wright,  Sheriff  c^  tbe 
City  of  Richmond.  It  may  be  stated,  in  this 
connection,  that  after  tbe  cause  was  removed 
from  the  slate  court,  Charles  Edward  Rivea,  an 
original  defendant,  died,  and  Qeo.  C.  Rives  be- 
came administrator  ile  bonit  ru/n,  vrlth  the  wiU 
annexed,  of  Qeo.  Rives. 

The  prsyer  of  tbe  bill  Is: 

That  the  defendants  be  required  to  make, 
upon  oatb,  full,  true  and  complete  answers  to 
all  tbe  allegations  of  the  bill; 

That  Qeorge  C.  Rives  be  required  to  render 
a  full  and  complete  account  of  all  his  actings 
and  doings  as  agent  of  complainants,  and  show 
what  disposition  or  investment  be  made  of  the 
funds  intrusted  to  him,  and  what  the  proceeds 
of  such  investment  have  been;  and,  if  no  in- 
vestment was  made  according  to  the  Instruc- 
tions given,  nor  any  other  investment  of  which 
compminants  may  choose  to  avail  themselves, 
that  he  be  required  to  pay  the  value  of  Ui« 
funds  intrusted  to  bim  as  agent,  with  lawful 
interest  thereon. 

Without  waiving  a  full  answer  under  oath  to 
the  bill,  tbe  compminaots  ask  that  defendant, 
Geo.  C.  Rives,  be  required  to  answer  the  lever- 


whether  he  had  received  the  $181,000 
under  an  engagement,  as  agent,  to  invest  in  the 
mode  set  out  in  Ibe  bill;  whether  he  had  so  in- 
vested it  or  not;  If  not, why  not;  if  so,  in  what 
kind  of  property  he  had  invested,  and  what  dia- 
positlon  uad  been  made  of  it  ur  of  ita  proceeds: 
and  whether,  after  the  close  of  die  war,  he  did 
not  have  in  his  poeacsaloD  property  purchased, 
in  whole  or  In  port,  with  (heproceetuof  tbeln- 
vestmeot;  if  aa,  <rf  what  did  it  consist,  and 
what  has  been  done  with  It. 

There  was  also  a  prayer  for  such  other  and 
further  relief  as  ei^nity  and  Jostice  required. 
Thus  stood  the  suit  when  removed  from  the 
state  court. 

J.  Henry  Rives,  a  dilzenof  Virginia,  bavin; 
been  made  a  defendant,  in  his  capacity  as  ont  It-O*] 
ol  tbe  executors  of  Qeorge  Rives,  it  is  cnnteiM]- 
ed  that  the  suit  was  not  removable  Into  Uie  Cir- 
cuit Court  of  tbe  United  Btates.  This  TKMltion 
cannot  be  successfully  maintained.    Without 

S'ving  all  of  the  reasons  which  may  be  assigned 
support  ot  the  right  of  removal.  It  is  mffl- 
clent  to  aay  that  he  and  Charles  Edward  Kvea, 
executors  of  George  Rivea,  had  no  Interest  in 
the  question  whether  complainants  have  or 
not  a  cause  of  action  against  George  C.  fUvea 
on  account  of  the  matters  set  out  in  the  plead- 
ings. They  were  neither  necessary  nor  Indis- 
pensable parties  to  the  Issue  between  the  coflv 
plalnants  and  the  principal  defendant.  It  waa 
IMU.  8. 
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«(  BO  moment  to  them  whether  the 
other  Me  In  that  coatroTenj  mcceeded.  It  la 
tiua  that  the  oUachment  (nied  out  by  coin- 
^■luauts  before  the  lemovu  of  the  suit)  against 
Qeorge  C.  Rivei,  was  aerred  upon  the  execu- 
ton,  and  was  levied  upon  his  inteieU  in  tbees- 
tste  of  bis  father.  But  they  were  made  defend- 
ants, not  because  of  any  connection  tbe;  had 
with  tbe  main  MmtioTersj,  but  to  the  end  that 
Oeorgc  C.  Rives'  interest  in  his  father's  estate 
might  be  reacbed  and  held,  subject  to  anch  final 
denee  as  complainants  nught  obtain  against 
Thoogfa  made,  formailf ,  defendanta,  the 
itoTs  01  O "" '  ""    ""■" — 


dtiienahip  was,  conaequently,  immaterial.  The 
mcouaij  parties,  oa  tbe  respective  aides  of  the 
coDtiovere^  which  is  the  foundation  of  the  liti- 
nUon,  being  citizens  of  different  Stales,  the  re- 
istkn  of  the  executors  to  the  salt  waa  ino) 
Rgarded  as  merely  incidental,  arislag  non 
wctMitj  of  preserring  the  means  whrnby  com- 
plainanta  miKht,  if  succesafnl  In  this  suit,  ob- 
tain satisf  action  of  their  demands  against  Qeorge 
C.  Rives. 

The  remaining  que^on  to  be  considered  __ 
htei  to  tbe  defense  of  the  Statute  of  Limitations 
presented  by  the  demurrer  to  tbe  bill.  The  con- 
tention of  defendant  is  that  the  cause  of  action, 
if  any,  existed  as  far  back  as  the  doae  of  the 
lata  dvil  war;  that  in  Virginia  and  Texas  the 
rmmlnf  of  limitation  was  subtended  by  statute, 
in  the  former  from  sometime  in  A[m1,  1881, 
imtft  Januan  1, 1869,  at>d  In  the  latter  from 
■netime  in  1801  until  Hnich  80,1870;  that,  by 
the  laws  of  Texas,  two  yean  was  the  limitation 
lo  sidta  on  oral,  and  four  yean  to  suits  on  wri^ 
[IDS]  to,  contrada,  while  the  limitation,  in  Viiginia, 
:o  mch  suits  as  the  present  mte  was  flveTeors; 
consequently,  excluding  from  the  computation 
of  time  the  periods  of  the  suBpeosioa  of  tbe  Btat- 
nte  in  tbe  respective  Statee,  the  plalntifls*  cause 
o(  Bctimi  vraa  barred.  The  defendant  fnrUier 
ioslMs  that  the  law  of  Texas  govenie  br  reason 
of  that  inDvisioD  in  the  Code  of  Vii^nla  which 
dedarea  that  "Upon«contnMtwbi(£  wnsmade 
and  was  to  be  performed  in  aootfaM  Slate  or 
couDtiT.  br  a  person  wbo  then  naided  therein, 
■0  actton  sball  be  maintained  after  the  right  of 
action  thereon  la  barred  by  the  laws  of  such 
Btste  or  countiy."  Code  of  Va.,  ed.,  1878,  sec. 
Kp.  lOOS. 

In  Um  view  which  tbe  court  takes  of  tbe  caae. 
It  is  unneceaaaiT  now  to  detormltie  whether  rsf- 
<RDce  muat  be  nad  to  the  law  of  the  Btatewhere 
flw  aah  tsiNndlng,  oito  thatof  the  State  where 
tbeaUend  contract  was  to  beperformed.  Weaie 
not  aUMed  that  the  canae  of  action,  as  aet  out 
failbe  Mil.  was,  at  tbe  conunenoement  of  the 
•Hit,  boned  t^  limitation  oa  preacribed  In  either 
TsxM  Of  Virginia  The  case,  as  now  preeented, 
dadoaes  (itot,  mriuyw,  one  of  thoae  technical 
ti,  of  which  m  court  of  equity  haa  peculiar 
'  e  JuiisdictloD,  but  yet)  a  trust  ails- 


tu  oat  oft 
Mendaot, 


pMnanti  certain  fnnda,  which  he  undertook 
Ineat  in  particular  kittds  of  property,  in  con- 
fnniitv  inth  epedflc  instructions  given  by  those 
viiom  be  represented.  His  duty,  under  the  law, 
aHhoagfa  the  agreement  did  not,  in  terms,  so 
dedare,  was,  fnm  tins  to  time,  at  the  ciicum- 
See  It  Otto 


stances  required,  to  Infonn  those  whom  he  rep- 
reeented  oi  bis  acts  and,  upon  completion  of  the 
trust,  to  render  an  account  of  all  he  hod  done 
in  the  preniiBes;  or,  if  be  elected  not  to  execute 
tbe  trust,  to  surrender  the  property  or  Its  pro- 
ceeds. He  received  tbe  funds,  aa  has  been  seen, 
in  the  Utter  port  of  the  year  186S  or  earl;  In 
1864.  He  undertook  to  invest  them,  if  practi- 
cable, in  cotton  on  plantations  in  Texas,  to  re- 
main thereon  until  the  civil  warnasconcluded. 
Failing  In  that,  he  was  to  invest  in  ranch  prop- 
erty, or  lands  in  Texas  with  cattle  and  boiaee 
tbereon ;  failing  in  the  tatter,  he  was  to  invest  in 
tonnlotsin AustinintbatState.  Hegave,sotbe 
bill  avers,  no  information  whatever  of  his  acts 
until  the  spring  of  1866,  when,  in  response  to  a 
letter  from  his  principals,  he  wrote  that  he  had  [1061 
invested  tbe  funds,  received  by  him,  in  the  tnins- 
portation  of  cotton,  under  articles  of  copartner- 
ahip  lo  continue  during  the  war,  and  tnat  the 
under  the  management  of  an  act- 


ner,  and  did  not  inform  bis  principals  o 
result  of  that  investment.     From  that  time  lor- 
ward,  the  defendant  failed  to  communicate  with 
complainants  or  with  any  of  them,  as  to  what. 


if  anything,  had  been  accomplidied  in  Uie  exe- 
cution of  Eis  tlUSL  To  letteramakinE  inquiriee, 
and  which,  in  the  present  attitude  of  the  case. 


may  assume  were  received,  no  response  was 

Taking,  then,  the  allegations  of  (he  bill  to  be 
true,  as  upon  demurrer  we  must  do,  the  exist- 
ence of  the  trust  is  clearly  established ;  it  Is  still 
open,  or  not  wholly  executed!  It  has  never  been 
disclaimed  bv  cleax  and  tmequivocal  acta  ot 
words,  brought  to  the  notice  or  knowledge  of 
complainants  or  either  of  them;  there  baa  been 
noadverseboldlDgof  the  original  fund  or  of  Its 
proceeds;  conaequently,  the  possesdon  by  the 
defendant,  Qeo.  C.  Rivest  of  ibe  proceeds  of  the 
original  funds,  liF  inveated  at  all,  may  be  deemed 
the  possesaiou  of  tboee.whom  he  undertook  to 
represent.  But  it  Is  suggested  that  while  the 
agreement  did  not  presOTlbe  any  period  within 
irtiich  he  was  to  mi^  tbe  investment.  It'  waa 
neceesarily  implied  that  it  was  to  be  performed 
within  a  leaaonable  time;  coueqnenUy,  Itlsar- 
~ied,tbe  Statute  would  ccmunence  running  after 

e  lapse  ot  auch  reasonable  time,  or  frran  the 
moment  when  compUoants  were  entitled  to  en- 
force an  accounting.  PltiUip*  v.  BDlman,  96 
Texas,  S80.  To  tOa  It  may  be  replied  that, 
whether  the  trustee  was  derelict  In  auty  In  not 
mtifcing  the  inveatment  within  any  particular  pe- 
riod, (tepends  upon  tbe  special  factaotlbecMe. 
Having  regard  U>  all  the  circumstancee.  partic- 
ular! v  auch  as  were  connected  with  the  dtsturbed 
condilion  of  the  countor  tta  many  yean  after 
the  war  doeed,  we  cannot,  upon  the  case  made 
by  the  bill,  fix  the  date  when  the  defendant 
should,wItb  reasonable  diligence,  have  executed  [107] 
Us  trust,  or  say  that  then  has  been,  upon  the 
part  of  complainants,  such  delav  as  prevents 
them  from  applying  to  a  court  01  equi^  for  re- 
lief. Being  oiled  upon  to  execute  what,  oott- 
slsteotly  WKh  the  facts  as  disclosed  In  the  bin, 
71 


ib.Google 
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^ipcwB  to  be  a  mbilstiiig  tniit,  or  if  it  hu  been. 
Id  Thole  or  in  part,  executed,  to  diacloae  wlten 
and  how  it  wu  ao  ezecated,  lie  ahoold  not  be 
permitted  to  take  ahdier  bdiind  a  denrarrer, 
which  relies  tbn^  nnm  the  ilatiitoi7  Umltft- 
tkui  and  Gonieeaes  that  be  has  ksDt  hla  eM<HM  7u« 
Inut  in  ignontnce  <rf  what  it  was  his  dnt7  to  com- 
mnnlcate.  The  complalnaala,  tt  seems  to  the 
court,  are  entitled,  i^on  wdl  cetabljslied  min- 
dpks  ot  equity,  to  a  dhooTeiy  a*  to  the  dlapo- 
aluoa,  If  aDT,  which  haa  been  made  of  th^  pi — 


iff,  rince,  upm  the  ahowliic 
•Muij  appear  that  the  salt  u  uaimi  u;  uu 
■tatutee  ot  ImllaUon.    Unleaa  otherwise  dis- 


notckATlja 


tinctly  declared  by  the  Statute  piescriUog  fixed 
perioos  for  the  commencement  of  ndts,  tbccanae 
of  action  is  not,  ordiharilj,  deemed  to  have  ac- 
crued aeainst,  nor  Ihnitaoon  to  commence  run- 
DhiK  In  favor  of,  the  trustee  of  eudi  a  trust  as 
the  bill  describes,  until  the  trast  la  dosed,  or  au- 
di the  trustee,  with  the  knowtedse  of  the  <es(i(M 
CI  trvtl  disavows  the  trust,  or  EaMs  adveiaelT 
the  claim  of  those  he  represented. 
And  such  seems  to  be  the  doctrine  of  the  Su- 
preme Court  of  Texas,  bj  the  laws  of  which 
Btate.  the  defendants  insM,  this  ccse  la  to  be  de- 
termined as  to  the  question  of  limitation.  While 
y.  £Mvitt,iOTta»».TW;OmnMar.OnimbUt, 
17Texas,477.  In  the  (list  of  these  cases,  a  re- 
coveiT  wasson^tbjtheplaintlSforthereooT- 

2rof  the  value  of  certain  gnoda  convened  for 
le  to  the  defendanta  Iheidn,  and  which  had 
never  been  accounted  for.  The  suit  wss  not 
commenced  untUfourTesn  after  the  nodscame 
to  the  hands  ot  the  ctmslgneea  for  sale.    It  was 


ptesent  an  altogether  different  case  from  that 
nowdisdosed.  We  can  only  consider  the  qoea- 
tion  of  UmttatlOD  hi  the  liriit  of  the  facU  as  al- 
lseed hi  the  bill. 

Tfts  dWfW  u  monad  and  lAe  eaum  remandei 
forf»rther  pneeeding*  in  wnf^mitt  vt't/i  tkit 

""*   ™"  t,u.a. 


WILLARD  PARKER,  Jr..  ApfL, 
LOT  H.  MORRILL. 

(See  8.  CIS  Otto,  1,  ZJ 
fyriaiUli4m  a 


aald  by  the  court:  "  The  proof  shows  that  the 

~-odB  weie  held  and  disposed  of  by  White  A 

).  In  trust  for  Leevitt,  and  then  bdng  noevl- 


lUKUl  til 

dded  liy  this  court." 

It  is,  also,  iunested  that  the  btn  concedea 
that  the  oomplamante  weie  infonned  1:7  defend- 
ant In  the  year  186S  that  he  had  Inveated  the 
MQai  funds  placed  In  his  hands  in  a  way  not  author- 
ized br  the  instrucdoDs  alven  him  and,  conse- 
yits  had  then 


Ized  by  the  instrucdoDs  given  him  and,  conse- 
qnentfy,  it  isargned,lhecomdainantaludthen 
a  cause  of  acdOD  to  recover  suui  damages  as  tbev 


had  sust^ned  by  resson  (tf  the  disregard  of  tbdr 
ft  may  be  that,  upon  flnal  hear- 
ing, when  the  facts  are  fully  dtsclosed,  the  court 


may  be  bound  to  hold  the  complainants  estcroed 
to  complain  of  the  defendanrs  departure  from 
the  Instmctions  onder  which  he  leodved  the 
funds  in  question.  Even  then,  so  far  as  can  be 
DOW  deteiinincd  from  the  allegadons  in  the  bill, 
the  defendant  would  be  Hable to  account  forlbe 
proceeds.  If  any,  of  his  investment  "in  the  trans- 
poitadon  of  cotton  under  articles  of  partner' 
ship,"  in  the  same  way  that  he  would  be  required 
to  account  for  the  proceeds  of  Investments  made 
in  conformity  to  Us  Instructions.  It  doca  not 
ai^iear  ftrom  Oie  UU  that  the  defendant  intended. 
1^  investing  In  the  particular  mode  stated  in  his 
letter,  to  assume  a  position  <rf  hostility  to  his 
prlndpke,  or  to  hold  the  proceeds,  if  any,  of 
that  investment.  In  his  own  ri^t. 

As,  therefore,  it  does  not  dearly  or  distinctly 
appear  from  the  bill  that  the  suit  was  barred  03 
InnitatfanL  the  demurrer  should  have  been  over- 
ruled.   Tm  imM,  when  fully  developed,  may 


i6,  ISat.    Decided  Oct. 


The  history  and  facta  of  ths  case  satBdenllT 
appear  in  the  opini<»  of  the  court. 

SfrTr— — '-  •--- 


for  appellee,  in 
n  01  moBon. 
D.  D.  Lord,  for  a^iellant,  In  oppoeitian 


Mr.  aUf^JtMtiw  Watt*  delivered  theopfat- 
ion  of  the  court: . 

This  is  a  moliOD  to  dismiss,  for  the  reasoa 
that  it  doea  not  appear  In  the  lecord  or  by  affi- 
davits that  the  value  of  the  matter  in  diaput« 
1S.000.  The  record  showsthatWillard 
Jr..  a 


exceeds  1S.000.  The  record  shows  that  T< 
Parker,  Jr.,  the  an)ellant,aa  the  owner  <tfon« 
undivided  twentfeln  pan  of  alane  tract  of  land 
in  West  Virginia,  emtwadng  witunits  boundn* 
ilea  several  Itnndred  thousand  acria,  filed  hia 
UU  in  equity  against  WiUard  PaAer,  Sr„  as 
the  owner  of  the  remaining  nineteen  twentiedu, 
and  HortiU,  the  wpellee,  for  a  partition  as  be- 
tween hlmsdf  andPaAer,  Br., and  to  removes 
dond  upon  the  tide  to  a  part  (H  the  tract  caused 
bf  a  daim  aet  up  I7  Hanill.  Upon  the  hear- 
ing, Uie  court  bdow  dismisaed  Ote  btU  as  to 
Umrill , and  from  a  decree  to  that  diect  Palmer, 
Jr.,  took  this  appeal  FkAer,  Sr.,  did  not  ^»-  W 
pear  asan  actor  in  the  court  bdow,  and  has  not 


united  in  the  appeal 

dalmed  t^l -_-_,_ 

ddter  in  the  bUl  or  in  the  answer  of  UorrOI. 


^HoiriU  are  not  described 


otherwise  than  by  reference  to  certain  pUeota 
undefwhit^lte  assumed  to  hold.  Tlwse  pa> 
tents  covered  between  flf^  and  siz^  thousand 
acres.  In  one  of  the  deposidona  it  la  shown 
that,  when  the  suit  waS  becun,  HoirUl  claimed 
about  twesi^-flve  thousand  acres.  The  value 
of  (he  prc^erty  is  nowhere  staled.    The  whtdo 


Kara.— JurlKHditm  <4  U.  B.  Bvfreme  Omwt  Oe- 
Mndt  on  amount ,'Mcrcat  eomut  bcadJwllofflw 
JurtKlMtoa;  hMD  imlut  of  (Mm  dHMWlHt  mov  to 
riUmm:  whateaiHivvtemUetcIUiMtnaardtoaum 
teeanlnmnH;  SeBiMtetoacTdonv.Ofdeo,S0. 

D,g,tza:Jb.LlOO<-^TC 


SoBtincx  T.  Brinkerhoit. 


tract,  in  wblch  Parker,  Jr.,  claimed  bis  luidl- 
Tided  interest,  included. veiy  much  more  than 
the  Morrill  tendH.  On  the  11th  of  January, 
189^  Uus  whole  tract  was  cODTeved  to  Feter 
ClarK  by  deed  recitiiiKBConuderaUon  of  t8,060. 
Clark,  on  the  SMb  oi  March,  1954,  conveyed  It 
to  WiUhm  W.  Campbell  hj  deed  in  nhidi  the 
consideratioD  isitated  to  ban  been  $8,000.  On 
the  fitb  of  Maj,  18S6,  Campbell  conveyed  to 
^ker,  Br.,  USr  a  nominal  consideration,  snd, 
on  the  8d  of  November,  1878,  Parker,  8r..con- 
Tejed  the  one  UDdlvided  tweotietli  to  Parker, 
jr..  for  |2,000.  In  hii  petition  for  this  appeal, 
tiled  Septomber  B,  1880,  Parker,  Jr.,  Btates  the 
Ttlue  oi  the  lands  claimed  by  Slorrill  to  be  over 
t2,0O0.  Notice  of  the  present  motion  was 
HTTed  on  the  couneel  for  the  appellant  in  Hay 
bsL  The  brief  in  support  of  the  motion  was 
died  here  on  the  6th  of  May.  That  of  the  ap- 
pdlant  WHS  filed  on  the  Tth  of  October.  Not- 
withstanding the  dismissal  was  clamed  on  ac- 
count of  the  value  of  the  matter  in  dispute, 
no  attempt  has  been  made  by  the  appellant  to 
•apply  the  defect  in  the  record  by  affidavits,  ai 
under  our  practice  might  liave  been  done,  but 
to  defeat  the  motion  oe  relies  entirely  on  the 
rridence  of  value  to  be  found  in  the  record. 

Aa  the  case  stands,  only  the  interest  of  Fai^ 
kci,  Jr.,  in  the  lands,  ia  in  question  here.  This 
b  one  imdivided  twentieth  part  only.  As  Par- 
ker, 8r.,  has  not  appealed,  the  value  of  his  in- 
terest in  the  property  cannot  t>e  taken  Inio  the 
account.  The  claim  of  Konill  is  only  for 
25,000  acres.  One  twentieth  of  this  would  be 
1,290  ncres  and,  certainly,  in  the  llKht  of  the 


Tlie  motion  to  ditmiti  it  granted, 

Tru«oopr-    Test: 

Jaioea  H.  JfcKcDner,  Clerk,  Bup.  Cburt,  U.  6. 

oted-ioB  u.  &,  m 


II]  HENRY  B08TWICK,  as  Receiver  of  the 
Natiosal  Babk  of  Fibhull,  NATION- 
AL BANK  OF  FISHKILL.  LEWIS  H. 
WHITE,  HENRY  BD8TWICK,  JACOB 
G.  VAN  WYCK,  HENRY  D.  SHER- 
WOOD vr  AL. ,  Directors  of  the  National 
Bank  or  Fibhkiu.,  Ptfk.  in  Err., 

THEODORE  BRINEERHOFF,  Suing  in  His 
Own  Behalf  and  for  the  Benefit  of  the  Other 
SrocKBOLDKBS  of  the  Natiokal  Bank  of 


(BeeaC.UOtto.S,!.) 
Brciat  of  ttatt  judgme7it~^nal  Judgment. 


Wtn  this  oourtluiladfatloD  on  appeal  or  writ  of  or- 
nr,  moM  tnioliiate  the  UtipUloo  between  the  par- 
Ua  on  the  merit*  of  the  case. 

1  A  Jptgnteat  of  revenal,  with  leave  for  further 
pmoetdlDcs  Id  the  court  bctow,  cannot  be  tnnuffht 
Mrs  00  writ  of  error,  ■■  It  does  not  lermlnateThe 
MmUoa  In  tfae  nilt 
[No.  887.] 


Kon.— IChnt  <■  ;lnal  dceru  or  judpnent  0/ ftote  or 
Mcr  court  from  uklch  op  wolllei.   Bee  no&  to  01t>- 
boas  T.  Ofden,  tt  D.  B.  (S  ITbeat.),  M. 
SeaUOrro. 


SuAnuOsrf  Oet.  10,  I88S.    DeetiM  Out.  tS,  ISM. 

IN  ERROR  to  the  Court  of  Appeals  of  tho 
State  of  New  York. 

Tbe  history  and  facta  of  the  case  anffldaotlj 
appear  in  the  opinion  of  the  court. 

On  motion  to  dismiss. 

Mr.  J.  HervOT  Cook,  for  defendant  in  eih 
ror,  In  sunport  of  motion : 

The  iuagmentof  the  Court  of  Appeals  Isnot 
a  "flnal  judgment,"  within  the  meaning  trf  the 
statute  coDcemingthereview  of  judgments  and 
decrees  of  State  Courts  on  writ  of  error.  U.B. 
R  8.,  sec.  70G. 

A  iudgment,  to  be  flnal,  must  finally  decide 
and  dispose  of  the  whole  merits  of  tbe  cauae,so 
that  It  will  not  be  neceasary  to  bring  the  cause 
again  before  tbe  court. 

BetbiY.  J?w«a,I9How.,288((WU.S,,XV.. 
668);  FarreUy  v.  Woodfolk,  19  How..  288  (60  U. 
8.,  xy.,  e7mi  3tord«ai  v.  LintlMm,  19  How.. 
199  {60  U.  8.,  XV.,  6M). 

A  decree  overrulini^  a  plea  aLd  directing  tbe 
defendant  to  answer,  is  not  a  final  Judgment. 

RuOierford  v.  Fi^ier,  4  Dall. ,  88. 

A  Judgment  of  the  highest  court  of  a  StatOj. 
reversingthe  jud^entof  an  inferiorcourt  and 
ordering  a  new  trial  or  remanding  the  case  for 
ftuther  proceedings,  is  not  a  "flnal  Judgment" 
in  the  sense  in  which  the  term  is  uaeo  in  the 
statute  concerning  writs  of  error. 

Bbtutoji  V.  Moore,  3  Wheat.,  488;  Broum  v. 
Banic  of  f^orida,  4  How.,  466;  Pepper  v.  Dun. 
lap.  5  How.,  51;  TroD!/  v.  Hotwn&e,  84  How., 
m  (66  U.  8.,  XYI.,  7421;  Parett*  v.  Joktuon^ 
30  Wall..  658(87  U.S.,  XXII.,  410);  Daait. 
UTmidt.MV.  B,,  614  (XXIV.,  281);  JfeCbnrf 
V.  a»mr».o^rflOT!tt).,91U.8.,l{XXin.,18B). 

Mr.  E.  ti.  Fanolieri  for  [jaintUCe  in  error, 
eontra  : 

By  the  demurrer  the  plaintiffs  in  error  claimed 
the  right,  privilege  and  immunity,  nnder  the 
National  Currency  Act,  of  having  the  queitloa 
of  their  liability  under  that  Act  decided  by  • 
Federal  Court. 

Act  of  Congress  of  Feb.  1S67 ;  Murded:  y^ 
Mem}Mt,  20  Wall.,  591,  682  (87  U.  8.,  XXII., 
429.  448):  U.  S.  R.  S.,  sec.  709. 

That  claim  was  denied  by  the  higbest  court 
in  the  State  of  New  York,  and  tbe  defHaion  waa 
final. 

Field,  J.,iD(riIIiaffu  v.  £nf]ry,  aaid  (102  U. 
B.,  895,  XXVI.,  137):  "Whenever  the  highest 
court  (<f  a  State,  by  any  form  of  decision,  af- 
firms or  denies  the  validity  of  a  judgident  of  an 
inferior  court,  over  which  It,  by  law,  can  exer- 
appellaio  authority,  the  jurisdiction  of  thi* 
court  to  review  such  decision.  If  it  involves  k 
federal  question,  will,  upon  proper  proceedings, 
attach." 

Sm,  also,  AOerton  v.  Foteler,  91  U.  8.,  148 
(XXm.,  865). 


Mr.  ClticfJtutitt  Wait*  deUvered  the  opin- 
ion of  the  court  : 

This  was  a  suit  begun  In  the  Supreme  Court 
of  the  Stale  of  New  York  bv  n  stockholder  in  k 
National  Bank  against  the  directors,  to  reco  w 
damages  for  tbeir  negligence  in  the  perform- 
ance of  their  olBclal  duties.  A  demurrer  was 
filed  to  the  compWnt,  wlilc^  raised,  among 
ithers,  tbe  questiiai  whether  sudi  an  action 
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ooold  be  brOQgbt  In  B  State  Oourt.  The  Su- 
preme Conn  at  Specbd  Tenn  mistained  the  de- 
mnmr  and  diatnined  the  complaint.  Thia 
judgment  waa  afliimed  at  Oeneral  Term.  A; 
^ipeal  waa  then  taken  to  the  Court  of  Appeali 
where  it  waa  ordered  and  adjudged  "That  th 
ludameDt  ctf  the  Oeneral  1«rm  ■  "  *  b 
*  ■  "  nvened  and  Indgmeot  rendered  fa 
plaiotUton  demurrer  with  coata,  with  leave  to 
the  defendanta  to  withdraw  the  demurrer  with- 
in thirty  daya,  on  payment  of  coata  *  *  ■ 
and  to  answer  the  cunplaint"  It  waa  alio 
further  ordered  that  the  record  and  the  proceed- 
ings in  the  Court  of  Appeals  be  remitted  to  the 
Supreme  Court,  "There  to  be  moceeded  upon 
according  to  law. "  From  this  judgment  of  tha 
Court  of  Appeals  a  writ  of  error  waa  taken  to 
thia  court,  which  the  defendant  in  error  now 
moves  to  dismlsa  becanae  Uio  judgment  to  be 
reviewed  is  not  a  flnal  judgment. 

The  rule  is  well  settled  and  of  longatandl 
that  a  judgment  or  decree,  to  be  final,  wil 
the  meoninff  of  that  tram  as  used  in  the  Act 
Congress  ^ving  thia  court  Jurisdiction  on 
peals  and  writs  of  error,  must  terminate  — 
nttgation  between  the  parties  on  the  merits  of 
the  case,  so  that  if  there  should  be  an  affirm- 
ance here,  the  court  below  would  iiave  nothlni 
. ,  to  do  but  to  execute  the  judgment  or  decree  n 
t*l  had  already  rendered.     iKWdnj  t.  Bank,  18 
Pet,  15:  Fbrgapv.  Conrad,  UHow.,  304;  Craig- 
head V.  miK»t.  18  How.,  aOl  [59  U.  B.,  XV., 
8W];  BeO*  V.  RumOl.  19  How.,  383  [SO  D.  8., 
XV.,66»]^£nMwe>»v.  if.£.a'.,SBlack,  681  [67 


,  681  [S^ 
7Wdl. 


___  ^ D^  juA.    951;  at,  Cfatr  Ci(.  V.  Xor- 

in^^en,  18  Wall.,  628  (8S  U.  8.,  XXI.,  818] 
Porta*  V.  Johimm,  20  Wall.,  854  [B7  U.  8. 
XXn.,  410]  :  R.  R.  Co.  V.  Bwuey,  38  Wall., 
409  [90  U.  S.,  XXIII.,  ISTli  OrctbifT.Buaan. 
an,  28  Wall.,  458  [90  U.  8.,  XXin.,  1421; 
Omn.  V.  Lucat.  98 IJ.  8.,  118  [XXUL,  824], 
It  has  not  always  Iwen  easy  to  decide  when  de- 
crees in  equity  are  final  within  this  rule,  and 
there  maybesomeapparentoonflict  In  the  cases 
on  that  subject,  but  in  the  common  law  courts 
the  quesdon  has  never  been  a  difflcult  one.  If 
the  fudgment  Is  not  one  wbich  disposes  of  the 
whole  case  on  it«  merits,  it  isnot  Unal.  Conse- 
quently, it  has  been  uniformly  held  that  i 
ment  of  reversal,  with  leave  for  further  pi 
inga  in  the  court  below,  cannot  be  brought  here 
on  writ  of  error.  Avunv.  Ain/j,  4  How.,466; 
Apper  T.  IhmU^,  0  How.,  Bl  ;  JVocff  v.  Hot' 
tomh»,  24  How.,  428  [86  U.  8.,  XVI,  7421  ; 
Moon  V.  floiWn*,  18  Wall..688r65U.  8.,XXI., 
7881;  JTCfamiv.  KnaKfo.VV  tL  a..l  [XXIIL, 
186];  Bo*«r  v.  WliU,  92  U.  8.,  179  [XXIII., 
4811;  IX»ei#v.  CVwucA,  94  U.  8.,  S14  [XXIV., 
S81J.  This  cleariy  is  a  Judgment  of  luat  kind. 
The  highest  court  of  tbe  Slate  has  decided  that 
the  suit  may  be  maintaloed  in  the  courts  of  the 
Slate.  To  that  extent,  the  litigation  between 
the  parties  has  been  terminated,  so  far  as  the 
Stale  Courta  one  concerned,  but  it  still  remidna 
to  decide  whether  the  directors  have  in  fact  been 
guilty  of  the  uc^genoe  complained  of  and.  If 
•o.  wbat  damages  the  slockboUers  have  sus- 
tained In  consequence  of  their  neglect.  The 
Court  of  Appeals  haa  given  the  defendants  leave 
to  answer  Oie  complalDt.  and  the  trial  ooun  haa 
beoi  directed  to  proceed  with  the  suit  accord- 
ingjly.  Sudi  betog  the  case,  it  on  in  no  seoae 
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be  aaid  that  the  jndgment  we  are  now  called 
on  to  review  temJnalea  the  litlgatioo  in  the  suit. 

TAe  motion  to  ditmitii*  graided. 

TeoBCOp),   Test: 

James  H.  UoKenncT,  Gtek,  Snpt  Court.  D.  S. 

cHed-ioa  u.  &,  11,  «i  in  u.  a,  a,  au ;  109  D.  8.. 


JOHN  D.  COUGHLAN,  Admr.  of  Pkakoib 
X.  Dast,  Deceased,  Flf.  in  Brr., 

B, 

DISTRICT  OF  COLUMBIA, 
(8ee8.CL,iaotto,T-lL) 


The  histcny  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Mettn.  BMinald  Fkndatt  and  Wait«r  D. 
OftTldce,  for  plaintifE  ii 

Mr7ahvr% 


ii  for  defendant  in 


Mr.  JvtHct  Oimr  delivered  the  opinion  of 
the  court: 

This  is  an  action  to  recorer  damages  for  a 
perwHial  Injury  sustained  by  reason  of  a  defect 
In  a  highway.  The  Supreme  Court  of  the  I>ia> 
trict  of  Columbia  oriclnally  held  that  the  ac- 
tion could  not  be  mt&taioed  against  thede-  *■ 
fendant,  and  gave  judgment  In  ita  favw.    *^-* 


Upon  tbe  present  record  that  decision  o 

court  must,  aa  was  assumed  by  both  connad  at 
the  argument,  be  considered  as  settllDg  Ibe  law 
of  the  case  on  the  question  then  dedded. 

This  record  shows  the  following  proceedlnga: 
at  October  Term  1876  of  the  Supreme  Court  of 


the  District  of  Columbia,  held  by  one  Justice,  a 

as  had  pursuant  to  ihe  mandate  of 

On  the  i8tb  of  November  a  verdict 


V  trial  w 


was  returned  for  the  plaintlfl  in  the  a 
tO.OOO  and  judgment  reitdered  tbereon,  and  tba 
odendaot  moved  tbe  Judge  for  a  rtew  trial,  be- 
cause the  verdict  waa  contrary  to  law  and  the 
Instructions  of  tbe  court  and  to  the  evidence  in 
the  case,  and  because  the  dampgee  were  excea- 
slve.    On  the  26th  of  Decen.ber  that  motion 


ib.LiOoJlc 
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lUi  Tern  to  the  OoMnl  Tern  of  aald  court, 
hMtbtg  fliH  filed  In  nld  canae  «  ■tatenieDt  of 
thtf  case i"  Hid  on  dwMnwdq',  October  Term 
18TS,  WH  adjonnted  witboot  daj. 

Ko  MatcsMOt  of  tlie  case  waa  filed  until  the 
neit  Teim,  at  iriilch,  on  the  (tth  of  Haich, 
in?,  ■  tranantpt  «t  tha  {deadlnn  and  ot  the 
Imnictioiia  to  the  lunr  utd  an  abetract  <rf  all 
the  teMimoi^  given  ui  Iha  canae  were  tiled, with 
a  oertttcale,  under  the  band  and  seal  of  the 
Judge  who  Merided  at  Ote  trial,  to  their  cor- 
nctneaa,  and  "  That,  for  the  purpow  of  mok- 
iDg  a  caae  elated  od  appeal  by  the  defend- 
ant tmn  the  veidkt  of  the  Jory  and  the  order 
(rf  the  Joalice  retoalng  a  new  trial,  I  eiid  and 
•eal  tbia  p^ier,  and  <ader  It  to  be  filed  aa  of 
the  day  of  vpeal,  January  fi,  1817,  tbedefend- 
ant  not  haTliig  beat  guilty  of  laobea  in  the  caae; 
thai  to  my  dgnlng  ioA  leaUtig  this  papw  (he 
pUntiff  objects,  iriiidi  oUemon  le  ovenuled 
by  DM,  and  to  the  ovenuluig  of  which  objec- 
tHm  the  idMatlff  azcepla." 

At  September  Term  IBTT,  there  wai  a  "  Mo- 
Om  lor  a  new  trial  on  caw  italcd  filed  In  Qen- 
«nl  Tetm  October  8,  leTT;"  and  on  the  8th  of 
Deoember,  1877,  the  cmut  in  Qeneral  Term  ra- 
il feraed  the  judginent  bdow,  and  remanded  the 
nn  to  be  tried  anew.  At  the  third  trial,  the 
fcuy  retnned  a  verdict  for  the  defendant. 


tton  he  tendered  a  Mil  <d  ezcqitioiia,  which  waa 
allowed  asd  made  part  Of  the  recnd  and,  after 
Judgment  on  tUa  verdict  tortile defendaDt,was 
entered  at  a  Oeneial  Tom  of  tlie  court,  which, 
4»  the  llth  <a  November,  1878,  afHrmed  the 


I,  and  the  action  Is  prosecuted 


Hie  Beviaed  Btatntea  of  theUnited  States  reUt- 
Ing  to  the  Dlatriet  of  Columbia  contain  the  fol- 
lowing provlaloiia.-  an  ezception  taken  at  the 
Mai  <»  a  cauae  may  be  reduced  to  writing  at  the 
time,  or  "  Mi^  be  entemd  on  the  minutes  of  Ibe 
jnme,  and  af  terwardi  aeltled  in  such  manner 
•i  may  be  provided  I9  the  rules  of  the  court,  and 
thenuatedin  writliiKiuacBseorUllof  eicep- 
tloMiWlth  so  muohM  theevidence  as  m»  be  ma- 
terial to  the  oneetlonato  be  raised."  Sec.  808. 
The  Justice  who  triaa  the  canae  may,  hi  his  dU- 
cnlion,«nterlain  a  motion,  entered  on  his  min- 
utes, to  est  aside  a  verdict  and  grant  a  new  trial 
upon  Bxc<nti<ma,  or  tor  InsuiBcient  evidence  or 
meioessm  damages;  "but  such  motion  shall 
be  made  at  the  same  term  at  which  the  trial  waa 
had."  Sec  801  "  When  such  motion  is  made 
and  heard  upon  the  minutes,  an  appeal  to  the 
Qeaenl  Term  m»  be  latei  bom  the  decision. 
In  wfaidi  oaae  a  Mil  of  eicepttoiM  w  case  ahall 
hesetDsdinthe  ttaual manner."  Sec.  80B.  "A 
iBCtlonfor  a  new  trial  on  a  case  or  bill  of  ex- 


optaloB  of  the  oonrt,  shall  be  heard  in  the  first 
lastuce  at  a  General  Tnrm."    Sec.  800. 

4r  the  rulsa  <tf  the  SiqnBW  Oourt  (rf  the  Dis- 
SasllOno. 


,  and  be  made  irithin  four  days  after 

verdict,  and  be  mtered  on  the  mlnutea  of  the 
coort  on  the  day  on  which  it  is  prcaeoted;  Rule 
61;  "  The  bill  of  ezceptiona  must  bo  settled  be- 
fore the  close  of  the  term,  which  may  be  pro-  [lOl 
longed  t^  adjournment  in  order  to  prmaie  It;" 
Rule  OS;  and  "In  every  case,  the  fact  of  the  set- 


tbe  mioEtes  of  the  court."    Itule  68. 

By  the  statutes  above  quoted,  although  a  mo- 
tion for  a  new  trial  on  a  case  or  bill  en  excep- 
tions mar  "  be  heard  in  the  first  instance  at  a 
Oeocral  Term  "  any  exception  stated  In  the  osae 
or  bill  must  either  have  been  reduced  to  writ- 
ing at  the  trial,  or  have  beeo  then  entered  on 
the  minutes  of  the  Justice  and   "  afterwards 


it  to  be  "  settled  before  the  close  of  the  Term." 
The  record  in  this  case  shows  that  October 
Term,  1676,  was  adjourned  without  day  on  tiM 
Sth  of  January,  187^  and  does  not  show,  other- 
wiK  than  by  the  certificate  afterwarda  filed  by 
the  Judge,  what  were  his  rulings  In  matter  ot 
law,  or  that  any  exceptionB  to  such  rulings  was 
taken  by  the  defendant.  The  only  motion  for 
a  new  trial  made  within  four  days  after  ver- 


far  as  to  entertain  an  original  motitm  for  a  new 
trial  after  the  time  therein  prescribed,  and  if  the 
"  motion  for  a  new  trial  upon  case  stated  filed 
In  Qeneral  Term,  October  8,  1877,"  can  be 
deemed  a  distinct  motion  filed  for  the  first  time 
in  thaOeneral  Term,  the  difliculty  remains  that 
the  on^  case  stated  which  appears  of  record  la 
the  case  staled  by  the  Judge  two  months  after 
the  final  adjournment  of  the  Term  atwhich  he 
had  overruled  the  motion  made  before  Mm  for  a 
new  trial  ontbeground,  amongothen,  thatthe 
verdict  for  the  plalntilf  was  contrary  to  law,  and 
"bad  rendered  fudgment  on  that  ver^ct,  and  an 
appeal  from  hia  Judgment  had  been  taken  to 
ue  Qeneral  Term.  At  that  stage  of  the  case, 
the  Judge  could  not,  wltbont  contravening  the 
exi»ess  provisions  M  the  statntea  and  theoecis- 
ions  of  Oils  court,  txesent  for  conaiderattoi  In 
an  appellate  court  queatlons  of'Uw  whidt  had 
not  ieea  made  part  of  tlie  record  at  the  Tenn 
at  which  his  Judgment  was  rendered.  Qmarei 
▼.  AmnMMT.f  mU.,  66<  [74  TT.  8. .  SIX.,  227], 
The  Judgment  setting  aside  the  verdict  for  the 
pUintlff  and  ordering  a  new  trial  waa,  there- 
fore, erroneous,  whether  it  is  to  be  treated  aa  ... 
moceedinK  upon  a  distinct  motion  filed  at  the  ^  ' 
General  Term,  oinpon  au'appeal  bom  the  de- 
dslon  of  the  Judge  on  the  original  motion  filed 
before  him. 

As  the  error  ai4>eaia  aa  the  record,  no  tdU  of 
exceptiona  was  necessary  to  secore  the  rights 
of  the  party  aggrieved.  BrMwttv.AtOineara, 
11  How.,  MTAs  the  erroneous  <mler  directed 
further  proceedings  in  the  court  bdow,  he 
could  not  bring  the  case  to  this  court  until  after 
such  proceedinip  had  been  had  andafinaltudg< 
ment  rendered  agahiat  Um.  Baktr  v.  WhtU, 
99n.  B.,  mrX£n.,4B0];  AMtaiafcv.  BHmlf 
wh^amUd.  [78].    As  witboot  that  omr  tbe 
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final  Judgment  conld  not  hare  gone  ^iost 
bim,  tlie  question  1b  open  on  hla  writ  of  error 
upon  the  floal  judgment. 

The  judgment  rendered  npon  the  verdit 

fftTor  of  the  plaintiff  having  been  eironeonslj 
aet  aside,  the  mbaequent  flnu  judgment  for  the 
defendant  must  be  rerened,  and  the  fonner 
judgment  for  the  plainlifl  affirmed  as  of  the 
dale  when  it  iras  rendered,  in  orderto  prevent 
the  action  from  beingabatedbjthe  subsequent 
death  of  the  plaintiff.  Milehea  v.  Otennan,  — 

u.  8.,  esrxxvi-.sBB]. 

Ordtrea  aceordingly. 


True  copy.  Terti 

JamesH.  McKenney,  Clerk,  Sup.  Court,  U.  S 


I  JOHN  a  MOFFITT,  Appt., 

SAMUEL  B.  ROGERS.  STEPHEN  MOORE 

AKD  HOMER  R00ER8. 

(Bee&  C.  U  Otto,  UMffi.) 

Void  patent. 

Tttt  SiM  Claim  of  M(^W>  re-lnued  patent  for  an 


I  UidTED  States. 


Oct.  Tbbh, 


iBiprovement  In , . 

k  Droader  ttaao  aor  claim  of  hlaoriBliiBl  patent  and 
la,  tboref  are,  void. 

[No.  87.1 
Arffutd  Oet.  IS,  16,  i8St.  Decided  Oct.  SO,  IS8t. 


States  for  the  District  of  Massachusetts. 

Statement  of  the  case  bv  Mr.  Juitiee  Woods; 

This  is  a  suit  in  equin  brought  for  the  In- 
fringement of  re-isau«l  letters  patent,  dated 
December  8,  18T4,  ffranted  to  the  complainant, 
John  R.  Moffltt,  for  an  improvement  in  the 
manufacture  of  heel  stiSeners  for  boots  and 


Heel  stiffeners  or  counters,  as  the7are  some- 
times called,  were  formerly  made  by  hand,  the 
leather  being  shaped  upon  the  Inst  while  wet, 
by  the  blows  of  the  shoemaker's  hammer.  Pre- 
vious, however,  to  the  date  of  the  complainant's 
original  letters  patent,  ready-made  molded 
counters  were  manufactured  by  placing  the 
counter  blank  acroas  Ihe  opening  of  the  mold 
and  farcin"  it  into  the  mold  by  a  plunger  or 
former,  or  by  placing  the  blank  upon  the  back 
of  the  stationary  former,  and  forcing  it  around 
the  former  by  the  presstufl  of  the  mold.  Coun- 
ters had  also  been  shaped  on  mochlnes  by  which 
arollingpressuiewasappiied.  As  early  as  1868 
machines  Itnowo  as  the  Nichols  were  employed. 
This  machine  badarotating  "  former"  circular 
tn  cross  section,  which  waa  applied  by  pressure 
to  another  circular  roller,  conforming  to  this 
"former"  longitudinally,  the  object  being  to 
set  leather  into  the  proper  shape  either  for  soles 
or  heel  slitFeners. 

In  the  specification  of  his  original  patent, 
HofSIt  declared :  "In  molding  to  shape,  ready- 
made  counters  or  stiSeners  for  heels  of  boots 
and  shoes  made  of  various  materials,  but  usu- 
ally of  vaate  bits  of  leather,  a  difficulty  exists, 
70 


by  reason  of  the  peculiar  shape,  in  getting  nn 
equal  or  sufficient  pressure  upon  aS  parts  of 
such  counter  so  as  to  get  uniform  hardness 
throughout,  and  also  another  difficulty  in  get- 
ting a  true  and  proper  permanent  form  through-  {4B4} 
out  all  parts  of  the  same  counter,  some  of  it, 
especially  in  leather,  being  of  a  more  Epongv 
nature  than  other  parts,  l^is  difference  or  Icck 
of  homogeneity  imveots  a  uniform  solidity, 
and  precludes  toe  true  preservation  of  the  shape 
which  a  mold  may  impart. 

The  object  of  my  Invention  Is,  not  only  to 
make  more  perfect  ready-made  counters  liban 
can  be  made  by  any  molmug  process,  but  also 
to  make  a  new  article  of  manufacture,  twr..-  a 
'  rolled '  counter,  prepared,  solidified  and  uni^' 
formly  hardened  and  set  to  slupe  by  rolling 
pressure,  such  rolling  action  producing  a  new 
as  well  as  better  aiticle,  and  admitting  of  pro- 
ducing the  same  from  material  hitherto  found 
too  intractable,  such  as  leather  board,  sheet 
metal,  ete.  Instead,  therefore,  of  shaping  the 
Stiffener  in  mold,  I  emplo3'  no  mold  of  any 
kind,  but  use  a  moving  foi-mer.  A,  devised  1^ 
me,  of  a  shape  adapted  to  give  the  desired  shape 
to  the  counters,  and  set  eccentrically  on  a  aheft, 
B,  the  shaft  bein^  arranged  to  have  s  contin- 
uouB  or  reciprocating  rotary  movement,  either 
by  hand  or  by  power  as  described.  Beneath 
Ihisformerl  place  a  roller,  C,  having  a  profile  aa 
shown,  the  converse  of  and  conforming  to  that 
of  the  'former,'  the  shaft  of  the  roller  having 
its  bearings  in  the  main  frame,  D.  The  shaft  if 
the  former  has  its  bearings  in  a  swing  frame,  E. 
F  is  a  treadle  strap,  whereby  the  snin^  frame 
may  be  pulled  down  to  give  any  required  degree 
of  pressure,  and  which  also  permits  the  eccen- 
tric former  to  rise  and  fall,  as  in  its  movement* 
it  rides  and  rolls  over  the  surface  of  the  counter, 
the  counter  niece  being  placed  centnlly  upon 
the  '  former  and  being  rubbed  end  rolled  as 
well  OS  squeezed  between  them  while  being 
brought  into  ahnpe. 

The  'former,'  as  will  be  seen,  projects  further 
from  its  ojds  on  one  side  than  on  the  other,  so 

to  conform  nearly  to  the  general  form  of  the 
__rves  of  the  inside  of  a  shaped  counter.  This 
pvea  a  rolling  action  In  addition  to  the  squevz- 
'ig  over  the  whole  body  of  llie  counter.' 

The  cross  section  of  the  ' '  former,"  as  shown 
by  the  drawings  and  model,  was  elongated,  with 

io  or  both  ends  semi-circular. 

The  speclficadou  proceeds  :    "  The  end  g  of 
the  'former'  need  not  be  a  plane,  as  shown  in   .._ 
Fig.  1,  but  instead  maybe  rounded  at  its  oppo-   [*BB] 
site  end,  Bs  shown  in  Fig.  8,  so  that  it  may  be 
cbntinuoudy  revolved  and  in  either  direcUou. 
In  such  case  I  prefer  to  place  the  shaft  in  It« 

nter  or  equally  distant  from  both  ends. 

Instead  of  a  aingie  roll,  a  pair  of  auxlliai7 
rolls  may  be  used,  as  shown  in  Fig,  4,  one  on 
each  side  of  the  single  one." 

The  claims  were  tnus  stated  : 

"I  claim;  1.  The  described  appsmtus  fcr 
TolliuK  to  shape  heel  stiffenera  or  counter?. 

S.  I  also  claim  as  a  new  article  of  man- 
ufacture heel  StiSeners  or  counters  shaped  and 
-impacted  by  a  rolling  action,  as  deecnbed. 

S.  I  also  claim  the  process  herein  described 
of  shaping  and  setting  to  shape  heel  slifTenera 
or  counter?  by  rolling  as  distinguished  from 
molding," 

The  spedflcatitm  of  tbe  Te-istued  patent  Is 


U  oF>m  T.  Boezsfl. 


sQbitantiallr  th«  nine  u  that  of  the  original 
psteat,  with  the  follnwiQg  eiceptions  : 

For  tbe  term  "  rollers'  In  the  orifrioAl  ipeo- 
Ucotlon,  the  wvrds  "mipporU  or  rolleis  are 
•obstituted  la  the  re-iasuod  speciftcation,  and 
the  word  "mechanism"  Intheflntdalmoltbe 
re-Issue. 

Id  the  re-iseued  spedflotlon  the  requirement 
that  the  "  fonner'  should  be  set  ecCMitrically 
on  a  shaft,  and  the  ataletnent  that  the  former 
projects  farther  from  the  axis  on  one  dde  than 
the  other,  are  omitted. 

The  claims  of  the  re-iasned  patent  are  as  fol- 

1.  In  amachlneformaklDgconnteiBorstUr- 
enen  for  boots  and  ihoea,  a  turning  or  revolr- 
iu  f<Miner  in  combination  with  meomnlsm  for 


.._  utiaU^Badiown 

and  deocrlbed. 

8.  The  process  described  of  fomdng  the  heel 
Kat  of  a  counter  by  means  of  a  former  having 
a  moticm  about  a  center,  and  which  gives  to  the 
bed  seat  a  drawing  or  nibUne  action  asalnst  a 
flange  or  bearing  surface  in  addition  to  the  roll- 
iur  action. 
II  The  infringement  charged  against  the  defend- 
ants  was  in  the  use  hy  them  of  the  device  de- 
scribed In  the  re-issued  letton  patent  of  Louis 
Col«.  dated  June  S,  1874. 

The  specification  of  this  patent  declares : 
"Thcinrention  or  machine  consists  of  arotary 
head  of  a  spherical,  spheroidal  or  sphero-cylin- 
drical shape,  flxcd  upon  and  concentrically 
with  a  rotan'  ahaft.  In  combination  with  a  sta- 
tionary mold  corresiwndinfjy  or  approxlmalely 
so  coiicftved,  whereby,  by  the  reTolutioD  of  the 
said  rolan  bead  within  the  mold,  a  piece  of 
leather  of  suitable  form  introduced  Detwe«n 
them  may  be  drawn  into  and  through  the  con- 
cari^  of  the  mold,  and  receive  a  curved  form 
lengthwise  and  withdrawn,  and  thereby  be 
ad4>ted  for  use  as  a  stlflening  for  a  boot  ~~ 
shoe." 

A  clear  idea  of  the  contrivance  covered  by 
the  CotC  patent  may  be  derived  from  thedraw' 
inn  whldt  illustrated  the  spedflcation. 


Mmn.  a«orm  HKrdlns.  TPiZHam  J. 
JTodwdand/.  £  Jfajmodbr,  for  nipellant. 

iftmt.  fill my  flmiHi  nnd  Ttinmaa  I 

Wkkaflald.  for  ^tpelleea. 

.3^1-.  fiuHee  Woods  delivered  the  opinion  < 
the  court: 

The  evidence  leaves  no  doubt  in  our  mloL 
Oat  tba  flrst  claim  of  MofflU's  nt-issued  patent 
la  fantder  than  any  claim  of  his  original  pttlent. 
The  oiiihial  patent  covered  an  elongated  heel 
dinted  fonner,  set  eccentrically  upon  Its  shaft. 
ThH  was  an  eswtntial  pait  of  the  Invention  de- 
acribad  in  the  original  patent  The  specification 
dedans:  f  I  nsQ  a  'former,'  A,  of  a  shape 
adapted  to  giva  the  dedred  shtne  to  the  cotmter, 
and  set  ecoentilcaUy  on  the  shut  B."  The"(orm- 
er"  ritowD  by  the  drawings  is  elongated  and 
ted  ihsMd  in  CRMS  section.  The  qwdflcation 
fartter dedaiea:  "Tbe*foimer,'aswIUbeseen, 
See  16  Ottoi 


projects  fartbor  fnnD  ita  s^  on  <nw  aide  duu 
on  the  other,  soastoconformiiearlyla  the  gen- 
eral form  of  Uie  curves  of  the  Inddo  of  the  ahaped 
counter.  This  gives  a  rolling  action  in  addiOMi 
to  the  sqneedng  over  the  whole  body  of  the  I**^! 
«nint«r. 

Ttie  spedficntlon  of  the  re-lssoed  patent  omits 
both  of  theae  statements,  and  thus  aUows  a 
"tcaraei"  to  be  made,  if  desired,  wlrh  a  circular 
cross  section,  and  to  be  set  concentrically  on  ila 
shaft.  It  Is,  therefore,  clear  that  it  coven  a  con- 
trivance eeaentially  different  from  that  described 
In  the  original  spedflcatlon  and  dalm. 

The  first  claim  of  Hoffitf  8  re-icsued  patent  dif- 
fers materially  from  the  spedficaHon  and  first 
claim  of  the  original  patent  In  another  partlcti- 
'  -  Theorigind  spedflcation  thus  describee 
_  .  uans  bv  which  the  tdanh  stock  Is  pressed 
againat  the  "  former  ";  "  Beneath  the  fonner  I 
place  a  roller,  0,  having  a  iwofila,  asihown,  the 
converse  of  and  omforming  to  that  of  the  fcrm- 
a,  the  shaft  of  the  roller  having  its  bearinga 

the  main  frame,  D."    It  is  alao  stated  that 


former." 

„., .  wpears  that  the  speciflcatloB 

and  flrst  dalm  <a  the  original  patent  was  in- 
tended to  cover  an  elongated  bed  dmped  form- 
er, eccentrically  set  upon  Ita  shaft,  ■g**'—* 
which  the  material  of  which  the  counter  was  to 
be  made  was  pressed  by  a  revolving  roller  or 
lollem,  and  tbat  the  flrst  plaim  of  the  re-Issued 
patent  was  expanded  so  tbat  it  mi^t  covet  a 
"  fonner  "drcnlat  In  cross  section,  concentric- 
ally set,  and  revolving  .in  tite  aemi-drcnlar 
groove  of  a  stationary  mc^d,  bv  which  the  ma- 
terial waaprcssod against  Um  former. 

The  diftetence  betwera  the  device  covtnd  by 
the  spedflcatlon  and  flrst  claim  of  ttie  original 
patent,  and  the  device  which  mUAt  be  embraced 
by  the  qwdflcation  and  Ibat  culm  of  the  le-la- 
qped  patent,  is  essential  and  palpable. 

If  the  evkUnce  ixoves  any  tnnlngcment,  H  la 
of  the  flnt  claim  only  of  complainant's  re-lssoed 
lettan  patent,  and  that  such  Infringement  is  by 
the  Bse  of  the  machine  covered  by  the  Colina- 
tent. 

Tin  porpoae  of  the  complainant  to  cover  by 
his  Tfr-laeued  patent  the  Invention  described  in  [4SS1 
the  Colt  potent  Is  clear  and  la  not  denied.  It  la 
evident  that  the  CoK  mactdne  does  not  infringe 
the  orlgind  patent  of  Hofflt.  The  "  forma- " 
dncribed  in  the  origind  apedflcation  of  Moffltt 
being  elongated  in  cross  aectlon  and  eccentrical- 
ly set  upon  its  shaft,  could  not  have  dtber  a  ro- 


1^  DO  sttetdi  of  construction  could  the  station- 
ary grooved  mold  of  Uie  latter  patent  be  consid- 
ered the  Mulvdent  of  the  cylindrical  revolving 
rollers  of  if offltf  ■  origind  patent 

The  specification  and  flrst  claim  of  the  t«-ts- 
sued  patent  is  a  plain  attempt  to  Indude  a  do- 
vice  which  was  not  and  could  not  he  (airiy  cov- 
eredbrtbeorlgindpalent  That  claim  is,  tben- 
fom,  for  tbat  reason  void.     OiUt.  WOU.  SS 


WdL.  1  W  U.  B.,  XXn.,  ton;  nt  wood  Pa- 
Atfenf,  38  WdL,  6«S^U:S„  ZXia,81Jj 
~  ~  wMu,  06  U.  8.,  ' 
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D.  s.,  iBo  r: 


J,  thertjort,  right  and  mutt  bti^rmtd. 

True  oopy.    Tot : 

Jmom  H.  HoEoiDer,  Clerk,  ?up.  Court,  U.B. 

cite(i-lifrc.s.,a*a. 


Ik  the   Mattbr  or  tbb  BALTIMORE 
OHIO  RAILROAD   COMPAinT, 

(Bm  B.  C  U  Otto,  5-T.) 
Jvritdieluin  a*  te  amount. 


WiMii,  fD  wImlrBltr,  ai(Unct  Oauw 
fkvor  nf  dlsUnot  ponlee,  srowiag  ov 
tmiMotloii,  are  united  In  one  iult,  d 


of  aeOaa  In 


tnnaaotlon. 

In  fftvor  or  or  asmuBb  OBniiin  parucB  CKiiiHn  m 
loinod  to  slve  till*  oouit  JorMlctlon  oDBppeal. 
[No.  i  Orig.l  "^ 

.^ryual  Oct.  IG,  17, 188S!,    Deaded  OO.  SO,  188t. 

PETITION  for  mandamiu. 
The  11191017  '"A  fhcta  of  tlie  c*m  suffl- 
cientl  J  appear  in  tbe  opinion  of  the  court. 

Mcurt.   Eben   J.  D.  Croll,  JoAn  If.  £. 
LatriAt  and  ,7.  £.  C^win,  for  peUtitmer. 
Meitn.  Joba  H.TlK»ma«  aiid  Q.  L.  Thomai, 


A  collision  occurred  in  the  hwbor  of  Balti- 
more, Harylaod,  between  the  steamer  Knick- 
erbocker, owned  by  the  Baltimore  &  Ohio 
Railroad  Company,  and  the  barge  J.  J.  Han- 
ger, owned  bv  Jeannelte  H&xon.  The  barge 
waa  loaded  with  grain  belonging  to  the  part- 
nership Arm  of  J.  &  C.  Moore  &  Company. 
Both  the  barge  and  her  cargo  vere  Injuied  In 
the  coUidon,  und  tbe  owners  of  tbe  baree  united 
with  tbe  ownera  of  tbe  cargo  in  a  libel  against 
the  ateuner  to  recover  tbe  damages  tbej  bad 
respectively  sustained.  The  suit  thus  begun 
terminated  in  a  decree  in  the  Circuit  Court  for 
the  District  of  Maryland  in  favor  of  the  owner 
of  the  barge  for  (1,471.30.  and  in  fovor  of  tbe 
owners  of  the  cargo  for  $8,709.18.  The  Bail- 
road  Company,  as  the  claimant  of  tbe  steamer, 
prayed  an  appeal  to  this  court,  which  wai  re- 
jiued  by  tbe  drcuit  court  on  the  gimmd  that 
the  value  of  the  matter  In  dispute  oetween  tbe 
steamer  and  the  rapective  libdants  was  leM 
than  five  thousand  dollars.  Tlie  Company  now 
asks  a  tnandamtu  from  this  court  requiring  the 
circuit  court  to  allow  an  appeal. 


Nam.— ArinHcUon  c/  TI.  B.  Swimie  Otmrt  de- 
wndt  on  amount ;  talemt  cannot  bt  aAltd  to  gtm 
/HTltitleUon:  how  vdtm  <tf  thtnff  dcmaiNteil  mov  ht 
■ftovii:  tcftot  caKtrcvttiMNe  wOAoutrHViKonHa 
to  eimivotrtii.  Bae  note  to  Oordon  t.  Ogden,  IB  U. 
B.(SP>t.>,K 


It  la  impossible  to  distinguish  this  case  in 
mlndple  from  OUver  v.  Aleatndar,  6  Pet. ,  148; 
BtraOon  y.  Jarvii,  8  Pet^  4;  8ptar  t.  Plate,  ll 
How.,  S23,  and  Rich  v.  Ltmbtrt.  IS  How.,  847, 
undw  which,  for  half  a  ceatniy,  it  has  been 
held  that  when  tn  admiral^  distinct  causes  of 
action  in  favor  of  dbtinct  pcrtiea,  growing  out 
of  the  same  transaction,  are  united  in  one  suir, 
according  to  the  practice  of  the  courts  of  that 
Jurisdiction,  distinct  decrees  in  favor  of  or 
Bsainst  distinct  parties  cannot  be  Joined  to  give 
this  court  juris^ction  on  appeal.  In  Seaner  t.  r, 
mgeU/v:,^^  W^,  208  [TaJj^S.^XVOI.,  Mg;  ^ 


FbTiag  Co.  v,  2fu(ford,  100  U.  f 


juity. 

Tbe  cases  of  SAMib  V.  7%n>i<u,17  How.4  [S8  U. 
B.,XV.,M\:lfarkelOo.Y.lf^man,imV.S.,n9 
rXXV.,  7«].  and  neOmTumara.  108U.  S.,7M 
f  XXVI. ,  82S},  relied  on  in  support  of  tbe  present 
application  .stand  on  an  entirely  different  princi- 
ple. Therethecontroveisieswereaboutniatters 
m  which  the  several  claimants  were  interested 
collectively  undera  common  title.  Tfaeyeachhad 
an  undivided  interest  in  the  cWm,  and  it  ma 
perfectly  immaterial  to  their  adversaries  bow 
the  recovery  was  shared  among  them.  If  a  dis- 
pute aro«e  about  tbe  division,  it  would  be  lie- 
tween  the  claimants  themselves  and  not  with 
those  against  whom  tbe  claim  was  made.  Tbe 
distinction  between  tlie  two  classes  of  cases  waa 
clearly  stated  by  CIt.  J.  Taney  in  SiieUlt  v. 
TAanuii,  and  that  case  was  held  to  be  witbln 
tbe  latter  class.  It  may  not  always  be  easy  to 
determine  the  class  to  which  a  particular  caso 
belongs,  but  tbe  rule  recognizing  the  existence 
of  the  two  classes  has  long  been  established. 

Neither  is  the  case  of  ffie  Mamie,  106  U.  8., 
778  [XXVI.,  9871,  an  authority  in  support  of 
tliis  application.  That  was  a  suit  by  the  owners 
of  tbe  pleasure  yacht  Mamie,  to  obtain  the 
lieneflt  of  the  Act  of  Congress  limiting  tbe  li- 
ability of  vessel  owners.  Rev.  Stal.,  sees. 
4283-4280.  Tbe  aggregate  of  the  claims 
against  the  yacht  was  &Sl,000,  but  no  single 
claim  exceeded  |5,000.  The  theory  of  the  pro- 
ceeding authmited  by  this  Act  of  Congress  is, 
that  tbe  owner  brings  into  court  tbe  fund  wtildi 
he  ssys  belongs  to  all  who  have  claims  against 
him  or  bis  vessel  growing  out  of  the  loss,  and 
surrenders  it  to  them  collectively  in  eatUfactlon 
of  their  demands.  If  he  succeeos,  ail  the  claim- 
ants have  a  common  interest  in  the  fund  thus 
crested,  and  are  entitled  to  have  it  divided  be- 
tween them  in  proportion  to  the  amonnt  of  their 
respective  claims,  with  tbia  division  the  owner 
of  the  vessel  has  nothing  to  do.  He  surrenders 
(lie  fund  and  calls  on  all  who  have  claims  against 
him  growing  out  of  the  loss  to  come  in  and  di- 
vide it  among  thcmsdvei.  The  controversy  In 
the  suit  is  not  in  rapect  to  his  liability  to  the 
different  parties  in  interest,  but  as  to  bis  right 
to  surrender  tbe  fund  and  be  discharged  of  all  .,-. 
further  liatdU^.   His  dtmite  is  not  with  anr  '■    ' 


the  vessel;  that  they  must  pay  all  their  sev> 
eral  demands  amount  to.  He  does  not  seek  to 
haveit  determined  how  much  he  owes  each  one 
of  them,  but  to  what  extent  he  is  liable  to  them 
collectively.  The  difference  between  what  faa 
106  ,V.  S. 


ib.Goo^^lc 


AjfXBicAX  CoTTom  Tn  Col  t.  Sooiosi. 


8»-»S 


aimlU  bli  limblllty  to  be,  and  the  ■ggragate 
unoiiDt  of  the  demands  against  him.  Is  tl>e 
■moont  In  dispute.  In  the  case  of  Th6  MamU 
this  difference  was  moK  than  $0,000  and  ire, 
conaeqaentlf,  took  Jurladlction. 

nmotu  that  the  CirtMit  Court  properiK 
fiuad  to  aUoK  tte  ajmat,  Md  the  pmHon  fm 
mandamus  it.ther^brt,  dtnied. 
Ttaaeopf.   T««ti 

Jamea  H.  MoSenntr,  (Serk,  Blip.  Oouit,  V.  S. 

OtoA-iD*  u.  Bh  lu.  liL  no,  nr,  sett;  loe  u.  8.,  6Ul 


AMXRICAIf  COTTON  TIE  COMPANY 
(Limited),  JAUES  J.  HcCOHB,  Admr.  of 
Uabt  F.  HtOoKB,  Deceased,  et  al.,  Appti., 

SIMEON  W.  SIMMONS  et  al. 

48ee  8.  C,  IB  Otto,-»«B.} 

Patent  for  cotton  bole  Hei. 

nee  natentalor 
oonstotlimot  ■ 
Dr  lae  wlQi  tha 
B  Ottw  onlr," 
Land  after  use 
i  held,  that  de- 
irap  Inm,  and 
tbem  as  Uea  for 

Not.  6, 1831. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Dirtricl  of  Rhode  Island. 

The  bistoi;  and  facts  of  the  case  further  ap- 
pear in  the  opinion  of  the  court. 

The  idaintiSs  were  the  owoers  of  patents  for 
faaprorements  in  metallic  cotton  bale  ties,  each 
tie  conaistiii^  of  a  buckle  and  a  band.  They 
gnntfld  DO  bcenses  to  make  the  ties,  but  them- 
sdvea  made  them  and  supplied  the  market. 
lliey  stamped  in  tbe  metal  of  the  buckle  the 
words,  "Licensed  to  use  once  only."  The  de- 
fendants bought  as  scrap  iron  tbe  buckles  and 
bands  St  tbe  cotton  mills,  after  the  bands  bad 
been  serered  to  release  the  bale,  and  rolled  and 
■trairiitened  the  pieces  of  the  bands,  and  riveted 
together  their  ends,  and  cut  them  into  proper 
lepgtbs  for  ties,  and  sold  them,  with  the  buck- 
les, tobeueedaa  dee,  nothing  being  done  to  tbe 
buckles. 

It  was  not  decided  that  the;  were  liable  as  in- 
fringers merely  becanse  tbey  had  sold  the 
tmcEle  considered  apart  from  tbe  band  or  from 
the  entire  structure  as  a  tie. 

Mr.  BaHnal  A.  Dnnckn,  tor  appellants. 

Mr.  Ba^jaMin  F.  Tbnraton,  for  appel- 


Mr.  JvtUct  BlftteUbrd  delivered  theopbi- 
ini  of  the  court: 
This  is  an  appeal  by  the  plaintiffs  In  a 


ssr 


itof  three  aereral  letters  patent:  No.19,490, 
granted  to  Frederic  Cook,  March  2, 1S58,  for 
an  "improvement  in  metallic  ties  for  cotton 
bales,"  and  extended  for  seven  years  from 
Bee  16  Ono. 


March  a,  1873;  re-issued  letters  patent  No. 
0,888,  granted  to  James  J.  McComb,BH  atisignee 
of  Qeorge  Brodie,  March  £0,  1878,  for  an  "im- 
provement In  cotton  bale  ties"  (the  original 
patent  having  been  granted  to  Bnxlle,  as  in- 
ventor, Mar^  23,  18o9,  and  re-Issued  to  bim 
April  37,  1680,  and  extended  for  seven  years 
from  March  23.  1878);  and  No.  81,a(ffi,  granted 
to  J.  J.  McComb,  Januaij  36, 1881,  for  an  "hn-  j^q. 


.__ , jnb   palei 

Cook  palentexpired  March  3,  IBlS:  the  Brodie 
patent,  March  22,  1800;  and  the  McComb  pa- 
tent, Januuv  20,  1883.  The  plaintiffs  ere  the 
American  Cotton  Tie  Company,  Limited,  a 
British  Corporation ;  Jamea  J.  McComb,  adnjn- 
istrator  of  Ifon-  F.  McComb,  deceased;  and 
the  said  James  J.  McComb,  Charles  G.  Johncen 
and  Emerson  Foote,  each  in  his  own  behalf  and 
as  a  copartner  in  a  firm  colled  the  American 
Cotton  Tie  Company.  The  defendants  are  Sim- 
eon W.  Simmons  and  two  other  perfons,  doing 
business  as  the  Providetice  Cotton  Tie  Compa- 

S'.  The  Cook  patent  was  assigned  to  McComb 
irch  31, 1873.  The  Brodie  re-issue  of  1B6», 
with  all  lights  to  re-issue,,  renewal,  and  ex- 
tension, was  assigned  to  McComb  Msrcb  10, 
1878.  On  the  2&i  of  June.  1874,  McComb  as- 
signed to  himself,  Johnsen  and  Fooie,  v/ho 
composed  the  firm  called  the  American  Cotton 
Tie  Companv,  the  Cook  patent  as  extended, 
and  the  BnxUe  patent  as  re-isaued  in  18S0  aind 
as  extended.  Mary  P.  McComb  became,  in 
18G1,  the  owner  of  the  McComb  patent.  She 
died  in  1874  intestate,  and  McComb  was  ap- 
pointed taeradministtator.  OnthefirttofMarcn, 
1876,  the  firm  called  the  American  Cotton  Tie 
Company  assigned  to  the  Corporation  called  the 
American  Cotton  Tie  Company,  Ijmited,  the 
Cook  patent  as  extended,  and  the  Brodie  patent 
as  extended  and  as  re-issued  in  1878.  On  the 
day  McComb,  individually  end  as  ndmin- 
t,  assigned  to  the  said  corporation  Ibe 


IwestL 

have  made,  used  and  sold  to  others  to  be  used, 
the  patented  inventions  and,  also,  metallic  ties 
for  cotton  bales  containing  the  patented  inven- 
tions. No  defense  affecting  tbe  validity  of  the 
patents  sued  on  is  set  up  In  the  answer.  Tbe 
only  defense  pleaded  or  made  is  as  to  infringe- 

llie  CorporaUon  plaintiff,  since  It  acquired 
title  to  the  three  patents,  in  March,  1876,  bet 
carried  on  the  business  of  making  cotton  bale 
ties  under  the  patents.  The  form  of  tie  It  has 
principollv  made  is  the  form  of  the  McComb 
patent,  which  is  called  the  "arrow  tie,"  from 
the  shnpe  of  the  five  sided  bole,  cut  in  the  pleie 
of  the  buckle.  It  has  not  granted  any  licences  [gj  j 
to  make  the  ties,  but  has  itself  supplied  the  de- 
mand tor  them.  The  tie  consists'  of  a  buckle 
and  a  band,  all  made  of  metal.  The  band  goes 
around  the  bale  and  the  two  ends  of  it  are  con- 
fined by  means  of  the  buckle.  On  each  of  the 
buckles  which  the  Corporation  has  made  and 
put  upon  the  market  it  has  placed  the  words 
"Licensed  to  use  once  only,  stamped  into  the 
body  of  tbe  metal.  Thia  prscllce  was  also  ob- 
served by  its  predecessor,  the  copartnership 
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flrm.  The  tie,  conrirtlng  of  Imckle  and  tMuA, 
U  purcbaaBd  b7  the  peiaoa  wbo  dediea  to  nae  It 
to  confine  tbe  cotton  in  tlie  ImIs,  uid  !■  placed 
arouDd  tbe  bale  on  Uw  plantation  or  at  tfie  eot- 
toapiesa.  It  remans  <n  the  bale  until  the  bale 
TeacW  the  cotlon-mlll,  and  Ibe  band  of  the  tie, 
which  is  of  hoop  iron,  ia  then  cut.  The  buckle 
nnd  tb%  band,  tntu  free,  become  scnqi  iron,  and 
ore  sold  as  audi.  The  hoop  la  too  short  for  tbe 
leogUi  required  lor  bailing,  if  H  were  to  be 
m^ded  by  taping  and  rireUng  the  two  end> 
at  the  place  or  teverance,  and  to  bale  with  it  i«- 
quhvs  that  there  ihould  be  a  free  end  which 
may  be  confined  at  Uie  buckle  In  theproceesof 
baling.  The  defendant*  buy  the  buckles  and 
severed  hoop*  at  tbe  cotton-mills,  as  scrap  iron, 
the  hoops,  when  bought,  belnf  ita  bundles, 
hent,  and  being  pieces  m  unequalWglha,  some 
cut  St  oite  dl^nce  from  tike  buckle  and  some 
at  another.  The  defendant!  straighten  the  old 
pieces  of  hoop  and  roll  them  by  cold  rolling, 
and  punch  the  ends  with  holes  and  rivet  the 
piK»s  together,  and  form  a  band  bv  cutting  It 
to  the  proper  len^,  which  band,  with  the 
buckle  accompanying  it,  makes  a  tie  ready  for 
use.  In  using  the  tie,  one  end  of  the  band  is  at- 
tached to  one  end  of  the  buckle  by  a  loop  in 
that  end  of  the  band,  and  then  the  band  is 
passed  around  tbe  bale,  and  its  free  end  ia 
dipped,  by  a  loop  made  in  it,  through  a  slit  in 
the  Duckle,  around  the  other  end  of  the  buckle, 
while  the  bale  is  under  pressure.  When  the 
preasuTi)  is  ramoved,  the  expanalTe  force  of  the 
compressed  cotton  holds  the  looped  ends  of  the 
bands  in  place  in  the  buckle,  the  looped  ends 
being  contUed  between  the  bale  and  the  body 
iftheband.  The  UM  of  the  arrow  tie  has  beeo 
rery  extensive.  The  defendants  sell  to  othen 
to  be  used  the  tlee  wblcta  they  so  piepare,  and 
do  not  tbemselvcs  bale  cotton  with  them.  Baled 
[BX]  cotton  issoldin  tbe  United  Slates  witboutlare; 
that  Is,  the  Iron  of  the  buckle  and  the  hoop  is 
weighed  with  the  cotton  and  the  bagging,  and 
tbe  whole  is  sold  t^rwei^t  at  the  inwe  of  the 
cot(on  per  pound.  ThesciwironoonslsUngof 
the  buddee  and  cut  hoops  is  sold  at  1}  cents 
per  pound,  while  the  Corporation  sells  its  tka 
at  U  cents  per  pound. 

The  flpeciflcation  of  the  Cook  patent  de- 
scribes a  buckle  with  a  slot  cut  through  one  of 
Its  cud  bara,  so  that  the  end  of  the  band  may 
be  alipped  through  ddewiae  Instend  of  bring 
pushed  through  endwise.  The  Sd  claim  is  to 
'*  The  herein  described  '  slot,'  cut  through  one 
bar  of  clasp,  which  enables  the  end  of  the  tie  or 
hoop  to  be  slipped  aldewiae  underneath  the  bar 
In  clan^  so  as  to  effect  the  fastening  with  great- 
er rapuUty  than  tnr  passing  the  end  of  the  tie 
through  endwise." 

The  spedfication  of  theBrodle  re-issue  stales 
that  his  invention  "  Relales  to  the  combinaUon 
with  open  slot  ties  of  metallic  bands  having 
their  ends  free,  and  held  in  position  bv  the  ex- 
pansion of  tbe  bale."  Borne  of  the  orawings 
show  an  open  slotted  link  or  buckle  in  connec- 
tion whh  a  band,  and  Uie  q)ecIflcatlon  states 
that  tbe  ends  of  uie  band  are  "  Turned  under 


readily  taken  up  Informing  tbe  loop  in  the  Iron 
«t  the  moment  of  making  the  fastening,  and 
passing  the  end  thus  looped  through  the  opeor 


In  the  dde  of  the  link.  ThetaaadlaOiM 
,  ped  ddewlse  throuj^  the  opodng  into  the 
tiA  instead  of  thnutliu;  it  throui^  endwiBe." 
The  Sd,  4th  and  Cth  daimB  of  t&  Brodle  re- 
issue sie  In  these  words:  "  8.  The  OMnUnft- 
titm  of  an  open  slot  tat  introdudns  the  band 
aidewise,  wiu  a  link  having  a  ringu  rectanim- 
lar  opening  for  holdicg  both  ends  of  a  metafiio 
band  and  tbe  band.  i.  An  open  slotted  Unk, 
when  combioed  with  metallic  bands,  (he  endi 
of  whidt  an  taraed  under  the  link  and  held  In 
podtlon  bv  the  ezpanrion  of  the  bale.  S.  TIm 
method  of  baling  cotton  with  metallic  bands, 

and  fuMn         -p     .    . 

ing  tbe   I 

form  of  a      , , 

through  an  open  allt  Into  tbe  slot  intended  ti 

receive  it  aod  over  tbe  bar  of  the  clasp  inlendea 

to  Iiold  IL" 

The  spedfication  of  tbe  UcComb  patent  states  IBS] 
that  the  nature  of  his  Invention  "Consists  in 


says  that  the  "buckle  Is  a  ^ece  of  wrought 
Iron  or  otha-  metallic  sub^ance,  about  the 
cl^th  of  an  inch  thick,  an  inch  and  three  quar- 
ters wide,  and  two  indies  long  (the  size  bring 
modified  to  suit  tbe  iridtb  of  the  hoop  jisedf 
vrith  an  oblong  hole  or  aperture  cnt  or  pnschtd 
through  the  center; "  that  the  five  sides  of  the 
pUte  of  the  buckle  are  equal  and  paralld;  ond 
that  the  two  largest  of  the  five  sides  of  the  o)i- 
long  hole  are  of  equal  length,  and  am  equol  ia 
length  to  the  width  of  tbe  hoop.  The  draw- 
ings show  the  two  sides  forming  the  arrow  part 
as  of  equal  leoigth.  Tbe  slit  or  slot  is  cut 
UirouB^  one  of  the  sides  of  the  plate  opposite 
one  of  the  two  longest  sides  of  the  central  hole, 
BO  that  one  of  the  loopa  of  tbe  hoop  stretches 
across  and  covers  the  slit.  The  claim  of  the 
patent  la  this:  "  Formlna  a  link  or  tie  with  an 
oblong  aperture,  one  end  of  which  Is  arrow 
shaped,  or  rather  presents  two  sidea  of  an  eqni- 
lateral  triangje,  the  design  of  this  arrow  shaped 
end  bdng  not  only  to  force  the  loop  or  bena  of 
the  hoop  over  the  slot,  which  It  does  with  un- 
erring ptfidsion  when  the  bale  expands  after 
bdng  released  from  the  press,  but,  also,  to  se- 
cure an  equal  bearing  upon  the  separated  parts 
of  the  Bk>tted  side  oTtbe  tie." 

A  buckle  without  a  band  will  not  confine  a 
bale  of  cotton.  Although  the  defendants  use 
a  second  time  buckles  origlnallv  made  by  those 
owning  tbe  patents  and  put  1^  them  on  the 
market,  ther  do  not  use  a  second  time  the  orig- 
inal bands  In  the  condition  in  which  thoFo 
bands  were  originally  put  forth  with  luch 
buckles.  They  use  ban(U  made tm  piedneto- 
gethcr  several  pieces  of  the  old  bands.  The 
band  in  a  condition  fit  for  use  Ti-ith  the  buckle 
Is  an  element  in  the  Sd  claim  of  the  Brodle  re- 
issue. That  clrim  Is  for  a  c(»ab!natlon  of  tbe 
open  Blot  arranged  to  allow  of  the  eidewlse  in- 
troduction of  the  band,  the  link  or  buckle  with 


old  buckle  which  the  ddendants  sdl  hoa  the 
slot  of  Cook,  and  the  slot  and  rectangular  open- 
ing  of  Brodle,  and  the  slot  and  arrow  shaped 
opening  of  HcComb.  Whatever  right  the  de- 
fendants could  acquire  to  the  use  of  tbe  old 
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a  bond  made  of  the  plecM  <n 

the  old  tMUtd  In  the  waf  deacribed.  What  the 
defendante  did  la  pteclng  together  the  ptecea 
ottbeoldbandwaaDOtarepur  of  thebuodor 
the  tie.  In  aoj  proper  aense.  The  band  waa  toI- 
lutartiy  wreted  or  the  conannNrat  thecotton- 
tnill,  becatue  theaehadperfonDedltafaiictloD 


pacitr  for  uae  aa  a  tie  waa  rolimtarilj  destroyed. 
Aaitleft  the  bale  it  coald  not  beuaed  again  aa  a 
tie.  Aa  a  lie  the  defendants  reconstructed  it, 
although  they  used  the  old  buckle  without  le- 
piiriiig  that.    The  case  is  not  like  putting  new 


o«  by  use.  The  priociple  of  that  caee  was,  that 
lonpoiBi;  parts  wearmg  out  in  a  machine 
might  be  replaced  to  preserve  the  machine,  In 
accordance  with  the  inientlon  of  the  vendor, 
without  amounting  to  a  reconstruction  of  the 


The  defendants  contend  that  they  do  not 
combine  the  band  with  the  buckle,  and  do  not 
inlrineethc  8d  cl^m  of  the  Cook  patent,  or  the 
3d,  Ml  and  Stb  claims  of  the  Biodie  re-isaue, 
or  the  claim  of  tlie  McComb  patent,  because 
Ibej  do  not  bale  cotton  with  the  tie.  But  they 
paitidpale  io  combining  the  open  slot,  the 
WUe  and  the  band,  the  whole  being  so  ar- 
nnged  that  the  ends  of  the  band  can  be  turned 
jm&r  the  buckle  and  held  in  position  by  the 
expansion  of  the  bale,  and  that  tlie  slack  of  the 
band  can  be  taken  Up  br  bending  the  band  into 
the  form  of  a  loop,  and  pas^g  the  loop  side- 
wise  through  the  open  slit  Into  the  hole  and 
OTcrthe  holding  barofthe  plate.  Theysellthe 
tie  having  the  capacity  of  use  in  the  manner  de- 
scribed, and  inlendea  to  be  bo  used.  Only  the 
bale  of  cotton  and  the  press  are  needed  to  pro- 
duce the  result  set  forth  in  the  speciflcstions  of 
the  patents,  and  without  the  bole  of  cotton  and 
the  press  the  tie  would  not  be  made  or  sold. 
The  slot  through  the  end  bar  of  the  buckle  in 
the  Cook  patent  is  of  no  practical  use  apart  from 
the  band  and  the  bale  of  cotton,  and  the  same 
thing  is  true  of  the  link  of  the  HcConib  patent 


or  link  in  each  case  may  be  liable  for  infring- 
ing those  patents,  he  is  so  liable  only  as  he  Is  re- 
gvded  as  doing  what  he  does  with  the  purpose 
of  haTtne  the  ouckle  or  link  comjiined  with  a 
band  and  used  to  bale  cotton.  Because  the  de- 
feadaots  prtpare  and  sell  the  arrow  tie,  com- 
posed of  tne  Duckle  or  Unk  and  the  band,  in- 
tending to  have  it  used  to  bale  cotton  and  to 
produce  the  results  set  forth  in  die  Co<^  and  the 
HcComb  patents,  they  infringe  those  patents. 
8axe  V.  Hammond,  1  Holmes,  406;  Bawlxr  v. 
Ahm,  8  Bann.  &  Aiden,  518.  We  do  not  decide 
that  they  are  liable  as  infringers  of  either  of  the 
three  patents  merely  because  they  have  sold 
the  bocUe  considered,  apart  from  the  band  or 
from  tbeeutlre  structure  ax  a  tie. 

We  are,  therefore,  of  opinion  that  the  defend- 
ants have  infrinsed  the  Qd  claim  of  the  Cook 
patent,  the  8d,  4U)  and  5th  claims  of  the  Brodie 
re-issue,  and  the  claim  of  the  McComb  patent. 
Tlu  iecrtB  of  the  Cirtuit  CoTirt  it  renertKl,  with 
tMb,  uilh  dircetimi*  to  enter  a  deerte  J'or  (A« 
jloiittift,  in  rupeet  f>  tho»e  daimt,  for  an  <i«- 
8ee  16  Otto.  U.  S..  Book  S7. 


eav-ni  of  pr^U  and  damage,  M  prayed  in  tli» 
b&l,  and  6»  taJee  MU&furtMr  proeaedtngt  in  tfta 
ttiit at  moff  beta  eottfiirmili/  with  tlu  opinion  rf 
thitamrt. 
nneeop)'.   Test: 

jamcs  H.  KeEannej,  Clei^  Sup.  Court.  U.  8. 


JOSK  H.  BAILET,  Late  Collector  of  In-  [looj 
TKHKAL  RieviEKUit,  P(f.  t'n  Btt., 


(See  B.  C  W  otto.  HW-IU.) 
Serip  ditidmtd—tax  there&n. 


F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  New 
York. 

This  action  was  brotuftt  on  Hav  S8, 1878,  in 
the  Supreme  Court  of  the  State  of  New  York, 
by  the  defendant  in  error,  to  recover  certain 
BMesamenta  amounting  to  $660,178.86,  allied 
to  have  been  illegally  exacted  under  the  Act  of 
July  1, 1868,  by  the  defendant  as  Collector  of 
Internal  Revenue.  On  petition  of  the  defend- 
ant the  cause  was  removed  into  the  court  be> 
low.  The  trial  resulted  in  a  verdict  in  tavor 
of  the  plaintiff  for  the  full  amount  claimed, 
with  interest  and  costs,  by  direction  <^  th( 
court.  The  judgment  entered  on  that  verdict 
.  was  reversed  on  error  by  this  court,  and  Uie 
cause  remanded  with  directions  to  Issue  a  new 
wniw.  Sailei/v.  B.R.Oo.,  89  U.  8.,  804,  XXII., 
MO. 

The  second  trial  resulted  in  a  verdict  and  judg- 
ment in  favor  of  the  plalntlO  for  9498,«3.n 
with  ccMa,  amounting  In  all  to  $518,040.09: 
whereupon  the  defendant  sued  out  this  writ  of 

A  further  statement  of  the  case  appears  In 
the  opinion  of  the  court. 

Mettn.  SMmal  F.  Phlllfam,  Satieitor-Oen. , 
and  Siehard  Crmcley,  for  plaintiS  in  error. 

Mettn.  Joaeph  H.  CkoHte  and  didney  T. 
Fairckild,  for  defendant  in  error. 

Mr.  Juetiee  Hatth«ira  delivered  the  opin- 
ion of  the  court: 

On  December  10, 1888,  the  New  York  Cen- 
tral Railroad 'Company,  afterwards  merged  by 
consolidation  Into  a  new  corporation,  the  de- 
fendant in  error,  adopted  a  preamble,  resolu- 
tions and  certificate,  of  which  the  following  la  a 
copy: 

"  Whereas,  this  Companv  has  hitherto  ex- 
pended of  its  esrnintcs  for  the  purpose  of  con- 
structing and  equipping  its  road,  and  in  the 
purchase  of  real  estate  and  other  properties, 
6  81 
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with  >  view  to  the  Incrsose  of  it*  traffic,  moneys 
vmal  in  unonnt  to  eigtity  per  cent  of  tbe  capl- 
tu  Mock  of  the  Commny;  uid  wbenu,  theser- 
■nl  itockholdenoi  the  Compan;  ore  entitled 
to  evidanoe  of  amdi  ezpendltura,  and  to  i»-im- 
bnisement  of  the  iame  at  wme  convenieiit 
future  period :  Now,  tlierefore, 

ttetPMd,  That  a  cerUflcate,  dfned  bj  the 
president  and  treasurer  of  thia  Companj,  be 
ttsued  to  tlte  itockholdeiB  aevoally,  declaring 
T  J  JO]  that  Mich  atockbolder  is  entitled  to  eigbtr  per 
cent  irf  the  amount  of  the  caiAal  Mock  held  t^ 
him,  payable  ratably  with  the  other  certiBcates 
iaraed  under  thia  reauullon,  at  the  option  of  the 
Company,  out  of  its  future  eaminga,  with  div- 
idends tbereOD  at  the  same  rates  and  timea  aa 
dividends  shall  be  paid  on  the  shares  of  the  cap- 
ital etopk  of  the  C<Mnpany,  and  that  such  cer- 
tilicatea'may  be,  at  the  option  of  the  Company, 
convert  hie  into  stock  of  the  Company,  wlien- 
ever'thfl  Company  shall  be  autboriiod  (o  in- 
crease ik'  cafrftal  stock  to  an  amount  suffldent 
for  such  conversion. 

Anstwd;  That  such  certificates  be  delivered 
to  the  stockholders  of  this  Company  at  the 
Union  Trust  Company,  in  the  (Sty  of  New 
York,  on  the  preaentaticm  of  their  seven!  cet^ 
tlficates  of  stock,  and  that  Uie  reodpt  of  the 


certiflcate  provided  for  in  these  reaoluG 
be  indorsed  on  the  stock  certificate." 

The  certificate  issued  under  this  authority 
read  as  follows: 

"Under  a  naolution  of  the  board  of  direct- 


Oentral  Railroad  Company  herebv  certifies  that 
,  being  the  bolder  m  sharee 

of  the  capital  stock  of  said  Company  ts  en- 
titled lo  doDus,  payable  ratably  with 
the  other  cerllficatee  issued  under  said  resolu- 
tfam,  at  the  pleasure  of  the  Company,  out  of  its 
future  eanungs,  with  dividends  thereon  at  the 
Hmerateeana  tlmeass  dividends  shall  be  paid 
tqton  the  shares  of  the  capital  stock  of  said  Com- 


■^o 


__i  cetHflcste  may  be  transferred  on  the 
books  of  the  Company  on  the  surrender  of  this 
certificate. 


d  this  certificate  to  bt>  signed  by  : 


whereof,  the  said  Company  has 
»te  to  bt>  signed  by  its  presi- 
r,  this  IBth  day  of  December, 

ww.- 

Tbe  resolution  was  carried  Into  effect  by  an 
Imn  at  the  contemplated  certificates  to  the 

amount  (rf  (28,088,000,  b(' "' 

auth<»ited  capital  of  $SI8, 

Dividends  were  n^larly  paid  to  the  holders 
of  these  certiflcstes,  equal  to  those  declared  end 
paid  upon  the  cqdtal  stock,  until  the  certificates 
were  redeemed  at  pai  in  the  stock  of  the  con- 
solidated Corporation,  as  then  autbcfftzed  by 
law.    This  consolldatiiw  took  place  In  1879. 

On  Uarch  8,  1870,  i 


the  amount  of  tbese 


a  tax  of  5  pet  cent  upon  the  amount  of  these 
,,,,,  oertiAcatee,beIngtl,lSl,800,with  a  penalty  of 
f-^"'  |l,000added,niKleraecUonlS2of  the  Internal 
Rnwue  Act  of  1SS4.    IS  Stat,  at  L.,  884. 

Fwom  this  aaeesnnent,  the  RaQroad  Company 
^qwsled  succeaaivelv  to  the  Oommlssianer  of 
Intenal  Revenue  and  the  Becretaiy  of  the  Treas- 
nrr,  upon  which  appeal  a  decision  was  rendered 
nducmglbeBBBeasmenttothenunof  $460,730. 
81 


meaning  of  the 
avenue  Xct  of  1 


Internal  Bevenue 

had  been  made  t     ...  .  _ 

staled  in  the  resolution  lo  have  been  e_^ 

ed,  accrued  during  the  entire  period  of  utcen 
years,  from  1888  to  1868,  of  which  only  dx 
years  were  covered  by  the  income  tai  law, 
which  first  took  effect  in  September,  1868,  the 
lax  should  be  apportioned  pro  rata,  by  remit* 
ting  nine  fifteenths,  and  assessing  the  tax  upim 
the  sum  of  (0,214,400,  the  amount  of  eamfnss 
assumed  to  have  accrued  during  tbe  period 
when  th^  were  subject  to  the  tax.  The  aaiess- 
ment  upon  this  sum  being  (460,790,  with  a. 
penally  of  S  per  cent,  being  (28,086,  and  in- 
terest at  the  rale  of  one  per  cent  per  month, 
amounting  to  (64,153.48,  were  exacted  by  the 
Colleclor  and  paid  ttnder  protest 

To  recover  back  these  sums  aa  illMallv  ex- 
acted, the  defendant  in  error  brought  this  ac- 
tion against  the  Collector  of  Internal  Bevenuft 
who  had  collected  them. 

On  the  first  trialof  the  case,  the  drcult  court 
chaixed  the  jury  that  the  assessment  was  wboljjr 
illenl  and  void,  the  certificates  not  being  a  scrip 
divulend  within  the  meaning  of  the  law,  ana 
furaishing  no  basis  for  the  assmament  of  any 
tax  Whatever,  and  that,  conseouentiy,  their  ver- 
dict must  be  for  (he  plaintiff.  There  was  a 
verdict  accordingly,  and  the  Judgment  tbereoa 
was  reveraed,  and  a  new  trial  awarded,  upon  a 
writ  of  error,  by  tills  court,  in  a  dectiioa  re- 

Krted  in  BaU^  v.  B.  B.  0>.,  82  WalL,  004  [e» 
B..  XXn.,  640].  The  second  trlat  In  the 
circuit  court  resulted  In  a  verdict  and  Judgment 
for  the  plaintiff  below,  for  (M9,4S2.W.  To  re- 
verse that  judgment  is  the  object  of  the  ptea- 
ent  writ  of  error. 

Tbe  principal  questions  presented  arise  upon 
exceptionstn  the  plalotiSIn  error  to  the  charge 
of  the  Circuit  Judge  to  the  Juij,  ami  to  his  re- 
fusal to  give  certain  instrui^ons  as  requested. 

The  substance  of  the  charce  upon  the  main 
point  was  that  while  the  cer^cales  constituted  f  i  \%\ 
a  scrip  dividend,  which  Justified  the  aancas 
ment  and  constituted  a  complete  pritaa  facie 
defense  to  the  action,  nevertbeleas  it  was  com- 
petent for  the  plaintiff  lo  show  what  amount  of 
the  eaminn  of  the  Company,  accruing  from 
September  1, 1862,  to  December  1ft,  ISeS,  was 
represented  by  and  Indudcd  in  the  certificalea^ 
and  that  this  amount  alone  bring  subject  to  tho 
tax,  the  plaintiff  was  entitied  to  recover  all  in 
excess  of  that  whkb  bad  been  exacted  and  paid. 
The  opposing  prqporillon  of  the  defendant  be- 
low, the  request  to  give  which  as  a  chwge  to 
the  Jury  was  refused,  was,  that  the  oertlflcalea 
were  conclusive  upon  the  lUlroad  Company 
of  the  amount  of  a  scrip  dividend  subject  to 
taxation  without  deduction. 


The  counsel  for  the  plaintiff  in  error  now  con- 
tend that  their  podlion  Is  established  by  the 
former  dedrion  of  this  court  In  thia  csuse,  nl- 
ready  referred  to,  aa  reported  \aBailejiy.  R.  R. 
Cbjwpra]. 

The  actual  and  precise  Judgment  of  the  court 

3)on  the  former  writ  of  error  is,  however,  com- 
etely  satisfied  by  the  charge  of  the  circuit 
conrt  now  in  question  1  for  the  ruling  en  the  first 
trial,  held  to  be  erroneous,  was,  that  tbe  certifi- 
cates constituted  no  basis  whatever  for  taution 

ioev.it. 


ib.Google 


Baii.it  t.  N.  T.  C.  ahd  H.  R.  R.  R  Co. 


■■micripd]vid«id,«adweretiot  to  be  admitted 
or  conaiaend  evai  aa  apKsM  jtK^s  detaiM  lo  the 
KtkNL  Tbo  ravenal  at  Hurt  time  did  not  and 
coqld  Dot  upon  Itie  tecotd  tben  |maeDt«d, 
tieipaU  and  iM^adse  the  questSoo  now  rat 
wketber  tlHXB  cmtltKaWa  wore  oooclurive  t  _ 
tbe  amount  of  the  taxable  earnloga  lepraaented 
by  tbem. 

And  there  !i  nothing  In  the  oirinton  of  the 
conit  then  (wooooDcod  which,  properly  uodei^ 
dood,  raqulna  aa^  eondntfon  to  the  cmtnif. 

In  that  opinion  the  natnreoftheKoeitlAcatea 
bdMcribe^aadtl  ' 


ta  cerUflcatea  of  the  kind  wen  laaoed  as  eri- 
daaoe  to  the  Mockbolden  that  ao  equal  aiooiuit 
of  the  eanlnn  of  the  CcNnpany  beyond  Guneot 
eqieaaea  bad  been  ei^enoed  for  the  object* 
Mated  in  tbe  praamUe  (d  the  certUcatea,  and  to 


titled  loTfr-imlraneiDent  of  anch  ezpendltme  at 
nine  otmvenientfutiue  period,  and  alao  to  ihow 
that  the  alockhcMen  wen  entitled  to  divldflads 
on  the  aame  whenever  dtrldeoda  wen  paid  on 
theabareaofthecapttal  stock;  and  Utat  thecer- 
111-1  tifkniea  wen  to  be  paid  out  of  tbe  futon  Cttm- 
ioga  <rf  the  Oompan;^,  or  to  be  coDTerted,  at  the 
qSion  ot  the  C(Hnpan7,intoatock,  if  thereafter 
aotboriaed  to  eierciae  that  function. 


der,  to  penmu  with  whom  he  ma^ 
B,  of  the  amoont  of  the  preTiou 


eainlngB  have  been 
■adeottip^ng  the  railroad  and  In  the  purchase 
irf  red  ealate  and  other  propertiee  wpertafning 
to  the  aame,  and  that  the  holden  of  the  oertlfl- 
(a(ei  wni  be  enUUed  to  dividend*  whenever 


neae  certlflattea  wen  conaidered  to  be  a  divl- 
dtnd  deelared,  a«  of  profits  which  had  been,  at 
aome  pnvtoua  time,  earned  and  convertod  into 
cairitd  bv  an  inveatment  In  pemuuient  improve- 
mania  of  the  nilroMd,  and  it  waa  aa  repreaeat- 
tn£  auch  earalngs  that  thev  wen  considered  Uie 
•abject  tf  a  tax.  Wbet&er  thoae  proflU  had 
been  earned  lince  or  bef  on  tbe  pauace  of  the 
Act  of  Congreaa  Impoaiiis  skicha  tax  ooea  not 
upear  from  tay  ledial  m  the  certificate*,  and 
may  wen  dealt  with  by  the  government  itself 
opoa  the  footiog  ni  not  bdns  laiable  bej'OQd 
the  amount  repreaented  1^  them  which  had 
actaaH;  been  earned  after  the  taking  effect  of 
tbe  law.  The  Trauurj  Department,  aa  has  al- 
rja^r  bem  atatad,  reduced  tbe  aaaesament  to 
dx  flfteeniha  <rf  the  face  of  tbe  certificate*,  upon 
the  hypothesia  that  ao  equal  proportion  of  the 
whole  amount  had  accrued  during  each  of  the 


fifteen  jreats,  atBcetbeoiniilzatkniof  theCom- 
Mhf ,  in  I85S;  and  In  <riew  of  this  reduction, 
JTr.  AKto  CUffonl,  in  the  opinion  referred  to, 
added:  "  Whether  w  not  tb^  an  liaUe  for  the 
wbcde  amount  b  not  a  queation  in  thla  case. " 

Tbe  qoeetloii  having  tbu*  been  left  open,  it  b 
now  conteoded  by  tbe  conosel  for  the  plamtifl 
In  error  thaL  by  the  reaaon  and  terma  of  the 
law,  the  certtBcales  are  taxable  aa  a  scrip  dlvt 
dead  UMB  the  fidl  nominal  amount  thereof. 

Tbe  lUd  aectlon  of  the  Internal  Revenue  Act 
of  IHM,  U  Stat,  at  L.,  S84.  under  which  the 
oneadon  arlaea,  ta  a*  toOowa: 

"  Sec  1S8.  Andbt  U  flirAtr  enaetaS,  That 
See  ItOm. 


any  raHrottd,  canal,  turnpike,  canal  uavigatloB 
ta  aiaok-watar  company,  IndeUed  faraoTiDcm- 
ev  for  which  bonds  or  other  evidence  of  bidebt- 
eonesi  have  been  baued,  pavaUe  In  one  or  more 
vearaafler  date,  upon  whidi  intereat  la  at^u- 1'^*! 
uted  to  be  paid  or  coupons  repieaenting  Inter- 
est, (w  any  such  company  that  may  have  de- 
clared any  dividend  in  scrip  or  money  due  or 
payable  to  its  atockholden  aa  part  of  the  eam- 
mn,  proflta,  Incomeor  gain*  lA  auch  company, 
and  all  (coflla  of  audi  cconpanv  carried  to  the 
account  <A  any  fund  or  used  for  oonstracUon, 
■hall  be  aubleot  to  and  pay  a  duty  of  five  ftr 
etntam  on  tbe  amount  A  all  such  Interest,  or 
coupons,  dividends  or  profits  whenever  the  aame 
shall  be  payable,"  etc. 

It  b  now  urgad  In  argument  by  the  conned 
for  the  idaintlB  in  NTor,  that,  upon  the  express 
terms  of  thbaecthm,  thecertUBcateainqnealion 
bdng  a  declaration  d  a  dividend  as  part  oS  the 
earnuijn,  profit*,  income  or  gains  tA  the  Rall- 
road  Company,  an  taxable  upon  the  amount 
thereof  without  deduction;  that  the  policy  aa 
well  as  the  language  of  the  Act  fixes  toe  charge 
upon  the  dedaratiofi  itsdf  when  madeeflectniil 
aa  between  the  Company  and  Its  stockboldeca, 
and,  for  the  pnipoaea  of  taxation,  ooneludea 
both  as  to  the  amount  subject  to  the  tax;  and 
that  the  rale  b  reaaonable  as  furuiahlng  an  ot^ 
vioo*  standard  and  the  only  safe  oiteriMi  for  the 
assoiemcnl  of  the  lax  to  prevent  fraudulent  ev»- 
dtMis.  And,  consequently,  that  when  audi  a 
dividend  haa  once  been  declared,  and  ascer- 
tained to  come  within  the  description  of  the  law 


The  lotmdttess  of  tUsmodeof  Intnpretatlon, 
nd  ita  application  to  ordinary  cases,  may  well 
be  admitted;  but  it  cannot  be  applied  to  evaiy 
without  a  careful  regard  u  ' 


It  should  be  bonui  In  mind,  In  the  first  place, 
that  the  tax  provided  for  In  thb  section  of  Uie 
Act,  b  an  annual  income  tax,  and  Its  lubjectb 
the  Interest  paid  and  profits  earned  by  the  Com- 
pany for  each  year,  and  year  bT  fear;  and  that 
both  by  tbe  express  letter  of  the  law,  and  ito  nec- 
essary Im^icauon*.  the  tax  b  not  laid  on  any  (rf 
these  funds  which  came  into  being  before  tbe 
time  prescribed  In  the  Act.  And  In  the  ord^ 
nary  execathm  of  the  law  it  wa*  contemplated , 
that  the  funds  to  be  taxed  and  the  tax  impoaed 
up«m  them,  would  be  coDcumot.  astoeadi  fla- 


up«mtl 

cal  year;  Hie  acheme  of  the  statute  being  to  lev; 
tbe  lax  upon  the  income  fwthe  year  ending  on 
the  Slet  of  December  next  nrecedlng  the  amess- 
ment;  and,  while  it  would  tie  altogether  adml»  . 

^ble  to  go  back,  for  tbe  pmpoae  m  assessing  a  t***^ 
tax  upon  a  piopw  fund  which  had  accrued  ffinr- 
Ing  a  pnviouB  year  and  eacMed  taxation,  never- 
tbelee*  tbe  lax  Impoaed  vrottjd  be  for  tbe  omhted 
year.  But  no  tax.  In  contemplation  of  the  law, 
accrues  upon  the  fund,  excnit  for  the  year  la 
which  tbe  fond  liaelf  accrued. 

It  b  abo  to  be  remembered,  that  the  anUect- 
matter  of  tbe  tax  I*  the  net  eanings  of  the  Cmi- 
pany  tor  tbe  year  for  which  th^  an  taxed, 
which  have  been  actually  reaUxed  1^  lt,<v  whfadk 
the  law  asanmea  to  have  been.  Wersneathen, 
what  WH  mid  by  Jfr-  •AmMm  Millw,  apeaUag 
for  tbe  court  in  R,  R.  <h.  v.  OMaetm;  100  U. 
S.,  SW[XXV,«4'I]!  "TbeoofpotatiansBeD- 
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BoPBXn  CoiTST  or  thx  UinrxD  Btatbs. 


.ttmed  in  thli  MCtkm  ue  tbOM  ennged  In  for- 
ulihiiu  nadways  and  wuttmaj*  for  the  tnii»- 
poiudcm  of  penou  and  i«opei^.  and  the  mu]- 
feat  puipoae  of  the  law  iw  to  unj  tbe  tax  on 
tbaiwtcwiiiiigiofBachcompanlM.  Howm« 
thoK  '  eamlnn,  proflta,  fncomM  or  gala* '  to 
be  most  oertMiiIf  aaceitained  T  In  ereiy  wdl 
conducted  corpontlon  of  tbla  cbancter,  tbeae 
proflta  woe  dbpoaed  (d  in  one  of  ftmrmethoda. 
namelr;  dfftribut«d  to  lu  itocUolden  a*  dirl- 
deods,  need  in  coMtmctlon  of  ita  roada  or  oanala, 
paSd  out  for  Intereat  on  its  funded  debt,  or  car- 
ried to  a  ictuie  or  othor  fund  remaioiuK  la  its 
band*.  Looking  to  these  nudea  of  dlstribnUon 
as  the  ameat  evidence  of  tbe  eamlnoa  which 
Connen  intended  to  tax,  and  as  keauable  to 
erasuHi  titan  any  other,  the  tax  is  impcaed  upon 
sUirftbem.  Tbe  book*  sad  records  of  the  com- 
pany are  tbm  made  ertdenceof  the  proflta  Iher 
nave  made,  and  the  corporatim  Itaof  is  made 
responsible  for  tbe  parment  of  the  tax." 

It  is  (rue.  Indeed,  ttiat,  by  tbe  l«nns  of  tbe 
law,  tbe  amount  paid  as  Interest  ihi  bonds,  is 
charged  with  a  tax  as  port  of  the  earnings,  al- 
though  there  mar  have  Men  no  net  aarninge  oat 
of  which  to  pay  It;  but  the  Uw  proceeds  upon  a 
presumpdoQ  which  disregards  what  is  merely 
exceptional.  And  we  have  no  bedtation  In  say- 
ing, that  in  reference  to  a  dividend  declared  as 
of  eamings  forthecurreDtyearandpaldasBuch 
to  stockholders,  whetlter  In  money  or  in  scrip, 
no  proof  would  be  MhnlMibte,  for  the  purpose 
of  avoiding  the  tax,  thatnoeamingBfasafnfact 
r^.a^  been  made.  The  Uw  concludvely  assumes  tn 
^  ^ '' such  a  case  that  a  dividend  declared  and  paid  Is 
a  dividend  earned. 

It  follows,  also,  from  this  view  of  the  purpose 
of  the  law,  that  a  fund  taxed  iaone  year,  as  the 
iw^ts  otarailroad  company,  used  for  conslruc- 
tion  or  carried  to  the  account  of  any  fund,  baa 
been  taxed  onoe  for  all  and  cannot,  as  ptirt  of 
the  earnings  ot  the  company,  be  assessed  a  sec- 
ond time.  The  tax  for  Uu  year  is  np(»  the 
whole  amount  of  the  net  earnings,  dirtributed 
and  enumerated  under  the  heads  pmnled  out  in 
the  statute;  and  when  the  tax  has  been  Imposed 
and  collected  upon  them  or  anv  speciflc  part  of 
them,  thei«  li  no  authority  to  levr  any  further 


aiAe  to  stockbolders,  bo*  already  borne  all 
burden  imposed  by  tbe  law,  and  cannot  again 
be  subjected  to  on  assessment  for  a  new  tax. 
There  has  been  a  dlOerence  of  opinion  upon  the 

rtnt,  whether  the  lax  Imposed  Dy  this  section 
upon  the  corporation,  on  account  of  its  net 
pronts,  or  upon  the  income  of  the  stockholder 
or  bondholder;  although  in  tlte  preeent  case,  it 
is  ImiMterial  wbicb  of  these  altematiTes  Is 
adopted.  We  are  not  aware,  however,  that  It 
has  ever  been  snggested  until  now,  that  it  might 
be  both,  in  snccessian;  one  year  a  tax  upon  the 
lnc(»ne  of  the  corporation,  and  the  next,  upon 
the  same  fund  as  the  Income  of  tbe  indivSdnal. 
We  do  not  think  thli  an  admissible  conetruction. 
Itisneceeeary,  in  the  application  of  theoe  prin- 
ciples to  the  circamstances  of  the  preeent  case, 
to  regard  the  special  character  of  the  certiflcate* 
in  question.  It  will  be  tern  that  they  do  not 
purport  to  be  a  declaradoD  of  a  dividend  as  of 
the  eamingt  of  the  Company  during  tbe  year  in 


which  tbe  tax  was  aaseased,  or,  Indeed,  (or  any 
particular  year  or  aeries  of  yean.  Tbe  recital 
is,  that  the  Companv  "  Has  hit/i»tio  expended 
of  Us  earnings,  for  the  pnipoee  of  construcdng 
-'equipirinc  Its  rood  and  In  tbe  porchase  a 

estate  and  other  propertlea,  with  a  view  to 

the  increase  of  Its  traffic,  moneys  earaal  In 
amount  to  eighty  per  cent  of  the  capital  stock 
of  the  Con^Muiy.'^  It  was  qnite  leridmate  tot 
the  assessor  to  treat  this  aaevulence  cw  an  amonnt 
of  eamings  whidi  had  never  been  taxed,  and,,. 
make  tbe  oeseesmentaocordin^y.  Itwosequal 
I7  legitimate  for  tbe  Secretary  ottlie  Treasury , 
upon  proof  that  tbe  accumulatioa  bad  been  go- 
ing on  from  tbe  organization  of  tbe  Company, 
In  18SS,  to  apportion  the  amount  In  equal  pro- 
portions for  each  year  and  to  dednct  nine  flf- 
teenths  thereof  for  tbe  years  which  bad  d^wed 


before  the  taking  effect  of  the  Act  taxing  In- 
comes. And  it  u  entirely  omslatent  with  the 
declanlion  Itself  to  show  In  point  ot  fact  what 
was  the  amount  of  eaininn  accrued  duriiw  tbe 
period  while  the  Income  Tax  Act  was  in  ftwra 
which  bad  not  been  assessed  for  taxation  as 
^oflts  carried  to  construction  or  other  account. 
The  dedaiaUon  In  the  certlflcatee  could  not  be 
conclusive  of  anything  iMt  inctmslstent  with  It, 
for  an  estoppel  only  prohibits  contran  all^a- 
tions.  The  proof  admitted  on  the  trial  below 
did  not  conttadict  tbe  cettiflcatee,  but  only 
served  to  rabnt  a  {neaamptioo,  wbidi,  as  mat- 
ter of  law,  was  not  conclusive.     Its  tendency 

_  .  to  exact  from  the  Company  the 

full  tax  upon  every  dollar  of  its  earnlngB.wuich 
had  not  previously  paid  11a  proper  assessment, 
and  which.  In  any  form,  was  subject  to  taxa- 
tion, and  to  relieve  It  only  to  the  extent  to 
which  otherwise  it  would  nave  been  subjected 
to  the  payment  of  a  second  tax  upon  the  same 
fund.  This  result  and  the  process  by  which  it 
was  reached  seem  to  us  strictlv  to  conform 
both  to  the  letter  and  spirit  of  the  law  govern- 
inclhe  subject. 

This  conclusion  disposes  of  the  substance  of 
_  je  case,  as  it  sustains  the  rulloKS  of  tbe  circuit 
court  npon  the  main  question.  There  were  oth- 
er exceptions  to  the  charge,  and  to  the  refusal 
of  the  court  to  give  instructions  asked  for  by 
the  idaintUT  Id  error;  but  they  are  either  cov- 
ered by  what  has  already  been  ssld,  or  seem  to 
as  not  necessary  to  be  specially  mentioned.    A 

Ebt  was  raised  as  to  certain  items  claimed  to 
included  In  tlie  sum  for  which  theee  certifl- 
catas  were  issued,  wbicb.  In  the  view  we  have 
taken,  becomes  Immaterial:  for  as  we  have  de- 


earnings  tea 
of  tbe  tew  fi 


from  1868  to  1869,  it  was  Immaterial 
what  items  existing  prior  to  that  period  were 
alM>  Included  In  the  aggregate  sum  for  which 
tlte  certilicates  were  issued.    Some  exception 
also  was  taken  to  some  comment  on  the  part  of 
tbeCircuitJudgeaatothestateof  tbeevfdnce,  rum 
but,  in  our  o^ion,  tbe  question  which  the  ^*'*" 
Jury  bod  to  decide  wss  left  to  them  falriy. 
We  find  no  *iror  in  liu  reeoni,  <tnd  Atjvdg- 

nueoopr.    Ttat: 

James  H,  HaKeooe;,  Oerk,  Sup.  Ooiiit,  V.  B. 


Dissenting,  Mr.  Juttiet 
ated-M  H.  r.,  4et. 


C00»^^7.« 


JimiP  T.  UVRMD  STATia. 


WILLIAX  HEintT  JE8BUP  rr  al..  F^ 

inBrr., 

«. 

UMTTED  BTATE8. 

(8m  B.  O,  MOtto,  UT'lH.) 

Aeti,  i»Kenrtri«wtM»—fbrmaftmidfi>rrtt»n.*t 

1  ^habMitaiiBd  bytte  cfnoK  aonit  ■»  no 
ma  to  MTlswto  Odiaaiirt,  which  OB  onlzoon 
iSqawttf  «C  kw  tuMtag  unoo  the  tchil,  u» 
d^  iMMnted  Dt  bill  o<  flzoeiidaaa.  ud  (Rtm  o 
Ivr  nnnnt  en  the  IBM  (K  OMplMdlnnL 

iXGoDdrvwi  luidBmotlonMloraeAatof 
JDDB  SL  UH.  «h.  171.  br  •  BauntflwtoTv  cf  m^phM 
10  Mooie  «M  p*r<B>nt  t«  the  n«MUi«r«f  «M  Unit- 
Id  Slataa  tor  iweotM  ttainM  dettvared  to  htan,  tanot 

ntnmdtobemadewBble  totteX " 

■vbaphfkbtodiiM^totheUiiltad 

CButereott  nld  aeotlon  mMCwUwtthe  bntd 
*d  b«  paz>bi»  to  <te  Tnacnier.  MUl  •  bmd  In 
whUi  thetlnlted  BlatM  !•  oSobllCM.  and  wbtobli 
nndltlO(iadlhMpajiMntfort(Mni«w)woea*>U 
be  Bade  to  the  iSvannr  for  th«  oM  of  the  UoMed 
nHra,la  *  nUd  end  bUuUni  oUlfatkin,  end  the 
[Utei  Steta  mr  nainlain  k  eatt  nwm  It. 

1  In  Hcb  ft  ntt.  MIT  cvldeDoe  whim  teodL  _  _. - 
tM  the  obUgor  le  Ina^ited  to  tte  UnKad  StaUifor 

Munpa  la  oonipMent,  and  It  ii  or"-  ' ' — ^' 

wheOer  the  •tamn  were  furalAedl 
worbrtbei ■ 


«dbTtheAMMaM 
w  of  Internal  Ber- 


wberew,  IL_ , 

Jeinip  ti  a  marnif  actonr  of  ModoB  or  otiier 
nutcboa,  cJnrU^ila,  wwaz  t^Mcaiaiidirhen- 
aa,  under  the  prorialona  of  the  IClM  melkn  at 
an  Act  entitled  'An  Act  to  Prorlda  Interaal 
Seronie  to  Support  tlie  OorcnuDeBt,  to  Paj 
Interertoo  the  Public  Debt,  and  for  Other  Pm- 
poaea*,  annvTed  June  80,  18H,  tbe  G(»niiii» 
riooer  of  utemal  RereniH  la  anihoriied,  from 
Ume  to  time,  to  fnnilih,  aaH^lf  uxl  deltrer  to 
any  mannbcturer  of  MctioD  or  other  maldwa, 
diar  H^ta  or  wax  t^Mca,  a  anitaUe  qoantitf 
of  ftdheure  or  other  atanqM,  nich  aa  mi^  be 
jsceeilbed  fornae  in  such  eaaea,  without  pra- 
pajment  tbes<^or.  on  a  ciedlt  not  exceeunf 
■istj  daya,  requiring  In  adnaoe  anch  aecnri^ 
aa  at  may  Judge  atotmarj  to  aecnn  parmeDt 
therefor  to  the  Treamiy  irf  the  United  States 
within  the  time  pieacrlbed  for  lach  p^meU; 
and  whereu,  adoetlve  atampa  have  Mm  de- 
UTtnd,  or  hereafter  may  be  deUwed,  to  «id 
Tf^UHam  HeurJeampbr  virtue  of  aafdantbor- 
i^;  Kow,  therefwe,  &  the  laid  WllBam  Hemy 
Jewop  atudl  make  a  faithful  IT' —  — " 


_jno<tbei_ 

[No.   48.] 

Arffiud  Oct.  ta,  t4,  ISSt.  Decided  Nov.  6, 188S. 

IN  ERROR  to  tbe  Circuit  Court  of  the  United 
State*  for  the  Dlatilct  of  Coltunbla. 

Statement  of  the  caae  by  Jfr.  .Atftice  Weodsi 

TUa  WM  an  action  at  law  brought  by  the 
United  Stalea  in  tbe  Circuit  Coon  fir  the  Dla- 
tilet  of  CUffomia  agalntt  WUUain  H.  Jeasup, 
■t  prindpal.and  Jabes  Howes  and  othen,  aure- 
tki  on  the  bcmd  of  Jesaup,  to  aeeure  payment 
far  rerenoe  atampa  adnncxd  to  him. 

Section  101  of  the  "Act  to  ProTlde  Internal 
(148}  Rereinie  to  Sumtort  the  OoTemment,  to  Pay 
Interest  on  the  PobUcDebt,  and  for  Other  Pur- 
poaea."  amrored  June  SO.  1804, 18  Slat  atL., 
HI.  904,  SW.  iwovidea  aa  follows:  "That  the 
Commissioner  <rf  Internal  Revenue  nuqr,  from 
time  to  time,  tumiah  supply  and  deliver  to  any 
maanfacturer  <d  Mctton  orotber  matchea,  dgar 
U^ts,  or  wax  tapers,  a  suitable  quantity  of  ed- 
heiive  or  other  stamps,  mcb  as  may  be  pre- 
scribed for  use  in  such  cases,  without  prepay- 
ment therefor,  on  a  credit  not  exceeding  dxty 
days,  requiring  in  advance  such  securily  as  he 
may  Judge  neceasary  to  secure  payment  there- 
,,  for  to  tbe  Treasurer  of  the  United  Statea  wilh- 
"™i  Id  tbe  time  ^eaciibed  for  such  payment.  And 
upon  all  bond>i  OT  other  aecuritle*  taken  by  said 
Commiarioner,under  the  provisions  of  tbu  Act, 
raits  may  be  maintained  I^  said  treasurer  In  the 
Cfacult  ta  District  Court  of  the  United  Statea, 
in  thetevenl  districts  where  any  persona  giving 
Mid  bonds  or  other  ncuritlei  realde  or  may  be 
found,  in  any  appropriate  form  of  action." 

While  thoM  provisions  of  tbe  law  were  in 
force.Jeinip,  a  manufacturer  of  friction  matches 
In  Ban  Francisco,  Calffomla,  desiring  to  avail 
himsdt  of  Uie  privilege  of  obtalninr  Internal 
rsvcDue  Mampa  m  a  credit  of  sixty  ^s,  gave 
to  the  United  States  tbe  bond  In  suit,  In  a  pon- 
■ItrM  »I0  000,  and  dated  November  8. 1860. 

The  omditbMi  of  the  bmid  was  an  follows; 
Bee  IS  Otto. 


so  required,  of  the  moneys  received  byUm  for 
such  adheaave  stampsaa  nave  been  or  may  here- 
aAer  be  delivered  to  him,  and  of  all  qoactlltee 


or  amounts  thereof  undlKMsed  of ,  whenever  re- 
quired so  to  do.andahall  do  and  perform  all  other 


united  States,  for  tbe  use  of  the  United 


have  been  or  shall  be  forwarded  to  him,  boocw^ 
Ing  to  bis  request  or  OTder.wllbln  the  time  pre- 
sraibed  tat  payment  for  th 
Uw,and  shall  and  will  pay  < 
the  mid  Treasuivr  f<ff  lae  ui 


dayseadi  sum  alkali  respectively  become  due  at 

Ue,thenlheahoveobUsiitlontobe  voldand 

I  e&ect;  otherwise,  tobeandKtnaininfull 
force  and  virtue." 

The  dedaration  aaaigned  tar  breach  of  tbe 
bond,  that  Jeasup  had  rvcelved  from  tbe  United 
States  adhesive  stamp*  emounting  to  tbe  sum 
of  98,000,  which  he  had  neither  accotmted  for 
ncvpaid. 

Tbe  defendant*  answered,  admitting  the  ex- 
ecution of  the  bond,  but  denying  generally  the 
other  averments  of  tbe  complaint  and  averring 
performance,  and  set  up,  l^  way  of  aepanto  an- 
swer and  defense,  that,  tmder  tbe  law  and  rcg- 
ulationaandtbe  ccmdltlonof  tbe  bondmentioned 
in  the  complaint,  all  stampa,  of  whattoeverUiid 
or  denotninatiou,  ddlvered  to  Jesrap  were  to  be 
so  delivered  tohim  upon  a  credit  not  exceeding 
sixty  days;  that  after  the  delivery  and  execu- 
tion of  said  bond,  and  before  the  {veiended  lla- 
blllly  mentioned  in  said  comiAalntbad  accrtied, 
to  wit:  on  tbe  18lh  day  of  AikH.  A.D.  lOTO,  the 
aald  United  Slates,  or  some  of  Its  olBoen,  made 
n  new  contract  irlth  the  said  JcMop,  wftboat 
the  knowledge  or  consent  of  thn  nefendanta 
Jabei Howes,  Ibdiert  Henry Elamand  Edward 
Kallerain  Howet,  tbe  snreties  on  said  bond,  or 
dtharoflbem,  whereby  the  oedlto  tor  Mmpi 

Dg,tze:Jb.GOOglt?* 


SuFBKm  CotisT  or  thb  Unnm  Statm. 


.  jd  and  ddi*«T«d  to  Jenup  i 
— ^.-iiitelv  and  beymid  aaid  Uma  of  sixty  iaja. 
And  d«feiid«iils  f  lutlier  BTerred  lliatif  Jeanp 
hu  become  indebted  to  tbe  TTnlled  BiMea  for 
atampe  fnmlahed,  auppUed,  or  delirered  to  him, 
Buch  indebtedneM  baa  accrued  dace  the  making 
of  and  under  said  new  contract,  and  not  other- 

Tlie  partlea  waived  a  Jaij  and  submitted  the 
cause  to  the  court  upon  the  inuea  of  fact  as  well 
•a  of  law.    The  court  found  all  the  issuee  of 


Interest. 

To  reverse  that  Judgment  thia  writ  of  error  la 
brought 

M«mn.  John  E.  Ward  and  WBUam  W. 
Morrou,  for  plalntiSs  in  error. 

Mr.  mUUv  A.  Manly,  Ant.  AUg-Om.. 
for  defendant  in  error. 


[lEO]      ^^-  •TiMtiM  WiMtda  delivered  the  opinion  of 
the  court: 

The  answer  of  the  defendants  admits  the  exe- 
cution of  the  bond  which  is  the  baaia  cf  the  ault. 
The  finding  by  the  court  below  In  tavor  of  the 
Vuiled  atatea,  of  all  the  isauea  of  fact  raised  b^ 
the  pleadinp,  ealablisbea,  beyond  the  reach  of 
controwersy,  thai  Jessup  did  not  perform  the 
GOndftiODof  bisbond;  that  hedidnotpay  to  the 
United  States  tbe  sum  due  for  revenue  stamps 
advanced  to  blm;  and  that  the  United  Btates,  or 
some  of  its  officers,  did  not  make  a  new  con- 
tract with  him,  without  the  knowledge  or  con- 
sent of  bis  auretiea,  wherebv  credits  for  Htampa 
iFumished  him  were  extended  indefinitely  and 


beyond  the  said  term  of  riity  davs. 
'ndinga  of  the  court  also  bdoi 
I  indebted  to  the  United  Btatm  for 


',  that  Jes- 


is  rendered  against  his  suratiee. 
e  flmUngs  h»v«  eliminated  from  the  case 
aomtot  the  questions  discussed  by  thecounad 
for  piainlifta  In  error.  The  focts  found  by  the 
circuit  court  are  not  open  to  review  in  this  court, 
and  we  can  only  consider  questions  of  law  aris- 
ing upon  tbe  trial  and  duly  presented  by  bill 
of  exceptions  or  errors  of  law  apparent  on  the 
face  of  the  pleadings.  Iju,  Co.  t.  Fbltom,  18 
WaU..  887  [80  U.  S.,  XXI.,  8271;  Comer  v. 
Owwfiund»,l»Wall..66[86U.  S-.^XirTm 
Tbeae  queattonawe  shall  now  consider,  ft 
appean,  from  the  bill  of  exceptions,  that  coun- 
ad  fw  (lief  endants  moved  to  dismiss  the  actionon 
the  ground  that  the  bond  in  suit  was  given  to 
the  United  Btates,  and  not  to  the  Treasurer 


on  the  ground  that  the  suit  was  brought  in  the 
name  d  the  IFnited  States  as  plaintiff,  nnd  not 
In  the  name  of  tbe  Treasurer  of  the  United 
Statea,  as  provided  in  tbe  same  section. 

The  first  of  these  grounds  is  based  on  the  as- 
sumption that  the  section  referred  to  requires 
the  Dond  to  bo  giTen  to  the  Treasurer  of  the 
United  Statea  and  not  to  the  United  States.and 
as  the  bond  In  suit  is  payable  to  the  United 
[IBI]  Bt*t^  tt***'*  i**''*<''utely  void;  tbe  contention 
of  the  pl^ntUF  in  error  being  that  the  United 
Btates  cannot  take  a  valid  boiui  except  when 
and  in  tbe  terms  directed  by  tbe  statute. 

Bat  section  161  does  not  expressly  requin  ths 


bond  to  be  made  pnyabla  to  the  ti  .     . 

may  be  pmble  tuiectly  to  the  United  States, 
and  conditioned  that  payment  for  atampa  ad- 
vanced shoU  be  made  to  the  treasurer,  and  not 
depart  from  any  express  laovtsion  of  tbe  law. 
But  conceding  .the  secticm  to  mean  that  tbe 
bond  shall  be  payable  to  the  Treasurer;  atlll  we 
ate  of  opinion  that  abond  In  which  the  United 
Btates  Is  the  obligee,  end  whkh  Is  conditioned 
that  payment  for  stamps  advanced  shall  be  made 
to  the  Treasuier,  is  a  valid  and  binding  obli^ 


ing  upon  the  parties;  in  other  words,  whether 
the  United  Bt^es  have.tn  their  political  capairity, 
a  right  toeuter  intoaoontractor  to  take  a  bond 
In  cases  not  previoualy  provided  for  by  seme 
Uw.  And  thecourtdechoed:  "  Upcn  full  goot 
sideration  of  this  subject,  we  are  of  opinion  thai 
the  United  Btatea  have  such  a  capac%  to  enter 
into  contracts.  It  is,  in  our  opinion,  an  incident 
to  the  general  rifht  of  sovereignty,  and  the 
United  States  being  a  body  politic  m^,  withi 
in  the  sphere  of  the  constitutional  powera  em^ 
bodied  in  it,  enter  Into  contncta  not  probibitad 
by  law  and  appropriate  to  the  just  exercise  of 
these  powers." 

To  the  same  effect  ia  tbe  case  of  U.  8.  y.BraA 
ley   10  Pet..  848. 

In  the  case  of  the  ET.  A  v.  Sodtan,  10  Wall., 
888  [77  U.  8.,  XIX.,  9871,  it  waa  hold.  In  sub. 
stance  that  when  a  distiileT's  bond,  waa  givai 
under  section  58  of  the  Act  of  June  80,  IBU,  18 
Stat.  kL.,  342,  which  required  the  bond  to  be 
conditioned  for  the  performance  of  several  par- 
ticular acta  which  it  specificallf  stated,  and  the 
went  of  the  Oovemment  took  the  bond  condi- 
tioned, not  in  the  Bpeciflc  way  directed  by  the 
statute,  but  for  the  parties'  compliance  with  all 
the  provisions  of  the  Act  and  such  other  Acta 
as  were  then  or  might  thereafter  be  In  that  be- 
half enacted,  the  bond  was  Idndlng  on  the  par- 
ties. 


P,  S.  V.  Linn  [18  Pet.,  200]  was 
on  action  against  a  receiver  of  public  moneys 
and  his  sureties.  Tbe  statute  reaulred  the  re- 
ceiver to  give  bond  for  the  faithful  discharce  (rf 
his  trust.  The  Instrument  given  and  sued  on  ,,_—-, 
was  without  seal  and,  therefore,  not  the  security  I**'*-' 
required  by  the  statute.  The  court,  neverthe- 
less, held  it  to  be  a  valid  and  binding  (diUgatlon. 
These  authorities  show  that  Uu>  Unltea  Statea 
m,  without  the  authority  of  any  statute,  make 
a  valid  contract,  and  that  when  the  form  of  a 
contract  is  pteacribed  by  the  statute  a  departure 
from  ita  directious  will  not  render  the  contract 
invalid.    The  bund  ia  a  good  bond  at  common 

Theclrcuit  court  was,  therefore,  ri^lln  over- 
ruling the  motion  of  the  defendants  to  dismlsa 
the  suit  on  the  ground  that  the  bond  was  given 
to  tlie  United  States  and  not  to  the  Treasurer  of 
the  United  States. 

This  conduHion  difflKMes  also  of  the  second 
ground  upon  which  the  motion  to  dismiss  was 
baaed.  For  If  the  United  States  can,  without 
tbe  authority  of  any  statute,  take  a  valid  bond 
payable  to  Oie  United  States,  they  can  maintain 
a  auit  upon  It  In  their  own  name.  It  would  ba 
abnud  to  bold  a  bond  to  be  valid  on  whkh  a 

,-    iMV.  a. 

D,g,tze:JbyLlOO*^k- 


Nat.  SrcAMBHir  Co.  r.  Tuouak. 


>nlt  in  the  name  of  the  obligee  oould  not  be 
fnitntelnfil 

The  objecUon  to  the  admiadbUltj  of  the  bond 
in  erideoce,  whidt  the  bUl  of  eiccptiou  sbowB 
vrat  taken,  on  the  ground  thet  the  condition  of 
the  bcmi  did  not  conform  etricUr  to  the  condi- 
tion pieacribed  b;  the  atatnte,  f alia  for  tlu  same 
IS  nnd  upon  the  eame  authorittea. 


Statea,  to  proro  the  bratch  of  the  condition  of 
the  bond  by  Jeesup,  offered  in  evidence  the  ac- 
count keptV  Um  tnagarer  of  the  United  Btatee 
at  San  Pranclaco,  from  which  ft  upeared  that 
OD  JanoaiT  1,  1870,  there  waa  daefrmn  Jexup 
to  the  United  Statea,  for  adhesive  rtampe  ad- 
vanced to  him  by  tlie  Treasurer,  the  mun  of 
$6,000.  The  court  admitted  the  account  in 
evidence,  notwithstanding  the  obiection  of  de- 
fandaote,  and  this  la  now  aaalauea  {or  error. 

The  flrat  ground  of  ol^ectbn  onred  to  tlw 
admiaaiMlity  of  thia  evldenoe  was,  IJ 


dionldbefumiBlwdt>7lhe  Commissioi 
teroal  Hevenue. 
But  tlie  penalty  of  the  bond  was  payable  di- 
„„.  tecUr  to  the  United  States,  and  its  condition  was 
UN  that  jeeaup  should  piv  or  cause  to  be  paid  to  the 
Treasurer  of  the  United  States,  for  the  use  of  the 
United  Statea,  all  and  every  such  sum  or  sums 
sa  he  mii^t  ow«  the  Unlled- Statea  for  adhedve 
stampe.  Thia  being  a  valid  bond,  any  evidwice 
whidi  tended  teshow  that  Jeesup  was  indebted 
to  the  United  States  for  adhesive  stamps  was 
competent,  and  it  wasqulte  imipatarlal  whether 
the  Btampa  were  furnished  by  the  Aaslsttuit 
Treasarv  ca  by  the  Commissioner  of  Internal 
RevenueL 

Tbe  account  was  objected  to  on  the  further 
groand  that  ft  appeared,  on  its  fsce,  thst  the 
etedita  were  contmuously  for  a  greater  period 
than  sls^  days  and,  therefore,  that  the  account 
wsa  not  within  the  statute,  and  was  incompetent 
and  irrelevant  to  the  issue  in  tbe  action.  The 
contention  of  tbe  plalntiOs  in  error  is,  that  the 
operation  of  the  bond  extended  to  twt  one  credit 
<a  sixty  days;  tiiat,  by  thesecuri^  for  stamps 
advanced  on  credit  required  by  section  161,  is 
meant  a  new  aecurlty  for  each  and  every  ad- 
vance ot  stamps,  and  that  manufacturers  need- 
ing stamps  from  time  to  time  must  give  security 
as  oflai  as  a  lot  of  stamps  is  advanced  and,  G(m- 
aeqasotly.  that  the  bond  in  suit  was  aecurlty 
only  tor  the  first  advance  of  stamps,  and  that 
aUsabssqoent  advances  were  madeentirely  wlth- 


tlon 


eecnrlty.  But  the  lancnage  of  the  oondi- 
.  cd  tbe  Dond  clearly  exuudes  any  sodi  con- 
ctlon.    The  condition  la,  that  Jeasup  shall 


n  <ff  soma  of  money  as  he  may  owe 
to  the  United  States  for  adbeatve  stamps  which 
have  been  or  sbaU  be  delivered  to  him,  or  which 
have  been  or  diall  be  forwarded  to  him,  accord- 
ing to  his  request  or  order,  within  the  time  pre- 
aerlbed  for  payinent  fortbesams,  and  shall  and 


wOlpi 
fortt 


le  aforea^  each  and  every  such  M 


of  money  as  shall  become  due  or  payalde  to  the 
United  Blatea  at  the  time  and  on  the  dars  such 
•nma  shall  napectively  become  doe  ana  paya- 
ble. Tbe  Idea  that  the  bond  aecnred  the  pay- 
awatofbntoneaamotmooeydae  for  stamps 
See  MOno. 
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F  ERROR  to  Uw  Snpnme  Court  of  the  State 
ofNewToik. 

TU«  Kttoo  WH  teoi^  In  the  Snpnme 
CoDrtof  NewTo^  by  iSe  defendent  to  cww, 
s  dtteen  of  the  Stale  of  nunob.  egatoit  the 
pUtttitt  ia  anor,  an  Bn^iih  Coniontloii. 

The  dafeBdont  anMand  and  filed  ftpedl 
and  bond  for  theremonl  of  the  came  ulo 
Circuit  Court  of  tbe  United  Statei  for  the  Eut- 
ern  District  of  New  Tork.    TUs  petition  was 
denied  and  lemoval  rafnsbd.    The  defendant 
then  aannnd  and  tbe  canae  waa  Tefcned. 

Tlte  referee  foond  for  tbe  plaintiff,  and  ]i 
nent  waa  entered  la  bla  favor  for  t4,US.£l 
.  Thla  Jodgment  waa  affinned  on  sppeii,  by 
tbe  Oenml  Term  ot  aaid  court.  Tubman  r. 
Sat.  8.  8bAa  ar.,18Hnn,e8S,  and mbaaquent- 
ly  by  the  Ooun  of  AppMlf,  and  tbe  cauae  te- 
miltedtotheooiirtbdow.  Tuffman  t.  ITat.  8. 
SMp  0i>.,'mX.Y..9n.  Tbetaoponthedetend- 
ant  med  out  thla  writ  itf  enor. 

The  qneatlon  of  the  tight  vi  ranoraland  the 
Jariadiction  of  tbe  State  Coorta,  waa  conteated 
at  every  atep  to  the  coorta  below,  and  ia  tbe 
only  qneitlon  at  baue  to  tbia  court 

Mmn.  B.  C  Chatwood  and  John  Ohet- 
tBood,  tor  pbdntifl  to  error: 

The  ola  leading-  caae,  0<vdon  v.  Longett,  18 
Pet,  ft,  dlqwaea  not  only  of  the  conlentioD  of 
tbe  idatotilT  to  error,  that  by  litintlon  to  the 
Btate  Courta  platotUf  to  enor  waived  ita  right 
to  lemove,  hot  alao  that  It  ao  waived  Ita  rig^t 
by  not  taking  prooeedinga  to  force  removal. 

To  the  same  effect: 

Stantegr.  Chieaga,  etc.,  S.R.a>.,1B  Mo.,  BOB; 


.'i^Mto/iM,  a.,41H.T.,140;AU- 
I«  T.  Dunlap,  10  Ohio  8t,  1. 

Tlta  error  committed  in  the  Stale  Courta  waa 
.tarladlcUonal  and  caanot  be  cured. 

Omatm  v.  MarUn,  U  How.,  38;  8.  C,  19 
How.,  196;  Im.  Co.  v.  i>M»»,l»WaU.,n4(l» 
U.  S..  Xril..  «(»;&MOMl Omh,  100 U.  B.,  475 

Mr.  F.  i,  FitUaa.  (or  defendant  to  error:. 

When  the  pifintwr  in  error  toterpoaed  ita 

_  rorn  answer  to  the  Stale  Court,  conaented  to 

a  reference,   and  gave  notice  that  It  would 

bring  the  laaoea  to  trial  before  the  Supretno 

Court,  it  thereto  waived  ita  right  to ' 

nnder  Ita  fonner  petition  aod  bond. 
Bac  Abr.,  tit  ComiB,  A,  i 


*.  »Mm,  4  HcCoTd,  ^i  (Zetland  Y.WaM,i 
Haaa.,(iia:  JSirrteMT.  SMMn,PtL(C.  C4M; 
OhmMI  V.  a>iMtM,Wrialit,  Ohio,  4841  A«im 


.^ .. ,  ..rijallt,diuu,  vnj  ,Diiin 

V.  a«Nf,Haidto<Ey.).  W.Bo^  r.  AbAw,  < 
~   "  "  "         w«  T.  Bator,  8  E.   D, 

ip««r,  3  Code R.,  70. 


WaBb.,Va:,  314;  i 


Mr.  JiuHee  "ti-'"  delivered  the  u^nlon  ol 
tbe  court: 

The  onderiytog  quertlon  to  this  caae  ta, 
whether,  within  the  meaning  of  the  Conadto- 
tlon  aad  of  the  statutes  detwminlng  tbejurla* 
diction  of  the  Circuit  Courts  of  the  United 
StMca,  and  regulating  the  removal  of  canaea 
from  State  Courts,  a  ccsporation  created  by  lbs 
lawa  <rf  a  foreign  State,  may,  tot  the  purpoaea 
of  antog  and  betog  soed  to  the  courta  <n  the 
Union,  be  trented  as  a  "dUaen"  or  "subject"  of 
auch  foreign  State.  * 

In  A  £  Cb.  V.  WJittia;  1  Black,  3H  [M  D. 
B.,  XVn..  188},  the  court  epeakias  hy  Cf>.  J. 
Taney,  aaid,  that  to  the  previoua  case  of  R.  B. 
a>.  V.  Zaten,  3  How.,  tfT,  it  had  been  decided 
npon  full  consideration,  "That  where  a  corpo- 
ration ia  created  In  tbe  laws  <rf  a  State,  the  kgal 
preaumption  la,  that  ita  meanbeta  ate  dtiiMU 
of  tbe  State  to  which  alone  the  corporate  body 
has  a  legal  existence;  and  that  a  suh  by  or  rioi-i 
agatoat  a  corporation,  to  iu  corporate  name,  La^^i 
must  be  presumed  to  be  a  auit  hy  or  against  ch- 
Izens  of  the  State  which  created  r"     


loe  u.  8. 
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body;  and  that  oa  KTernnnt  oreridence  to  Uie 
GODtnrf  is  ■dmiwibie,  for  the  purpoaeB  of 
wittkdnwliig  the  nilt  from  th«  jurudlctioQ  of  B 
court  of  the  United  Stataa,"  Man/uiU  t.  S.B. 
Ci..  1«  How.,  814:  DrawbrOtit  Oo.  v.  8kaph»rd, 
»  How..  389  f«l  U.  S.,  XV.,  886];  Int.  Co.  v. 
mtehit,  0  wJl,  542  [72  U.  B.,  XVin.,  B«]; 
Fbtd  V.  Virginia.  8  ■VTill.,  178  mU.  8/,  XIX:, 
S59];  R.B.O0.V.  BarrU.  12  Wsll.,  82  [79  U. 
8..Xt,8S8]. 

To  the  role,  Uiiu  eatabllBbed  hj  numeroiis  de- 
cUoas,  the  court  adherea.  Upon  this  branch 
of  the  cue  it  la,  therefore,  odIj  neceaearjr  to 
*aj,  that  if  the  indivldiial  mmnben  of  a  corpo- 
ntioB,  created  by  the  laws  of  one  of  the  United 
State*,  are,  for  pnrpoaei  of  mit  by  or  agaiuat  It 
'in  the  coorta  A  the  Unioo,  conclualvelf  pre- 
■umed  to  be  dtizens  of  the  State  by  whoae  lawg 
that  corporatloD  la  created  aod  e^ta.  It  would 
■eem  to  follow,  logically,  that  the  members  of 
a  corporation,  creal«d  by  the  laws  of  a  foreign 
Stale,  should,  for  like  poipoaes,  be  concluslve- 
h  presumed  to  be  ddzens  or  subjects  of  such 
iortAga  State.  Consequently,  a  corporation  of 
a  foreign  State  Ih,  for  purposes  of  jurlgdlction 
In  the  courts  of  the  United  States,  to  be  deemed 
constructively,  a  citizen  or  subject  of  such 
State. 


ibe  United  Stales  is  radically  defective  In  that 
it  does  not  show  that  the  National  Steamship 
Company  was  a  Corporation  of  a  foreign  State 
at  the  commencement  of  the  action;  that  the 
tllegatioD,  upon  that  prdnt,  Tcfers  only  to  the 
time  when  the  removal  was  sought.  If,  in  suits 
in  which  the  Jurisdiction  of  the  cuurtB  of  the 
United  Slates  depends  upon  the  character  of 
(he  parties,  It  ta  milteriaJ,  under  the  Act  of 
Harch  8,  1875,  to  show  what  the  citizenship  of 
the  parties  waa  at  the  commencement  of  the 
•cliofi,  it  ii  Butflcient  to  say  that  the  sverment 
fu  the  original  complaiat,  that  the  Company  is 
a  foreign  Corporation,  supplemented  by  the 
averment  in  (he  petition  lor  removal,  that  It 
is  a  Corporation  created  by,  and  existing  un- 
der, the  laws  of  the  United  Kingdom  of  Qreat 
Britain  and  Ireland,  covert  the  whole  period 
from  the  commencement  of  the  oction  to  the 
[ltt]  application  for  removal.  It  Is  not,  always,  nee- 
esniy  that  the  citizenship  of  the  putiea  be  set 
cat  m  the  petition  for  removal.  The  require- 
menta  of  the  law  are  met  if  the  citizenship  of 
the  partiea  to  the  coDtroversy  sought  to  be 
removed.  Is  shown,  affirmatively,  by  Vtm  record 
of  the  case.  R.  Co.  v.  Mamta/,  22  Wall.,  322 
m  U.  8.,  XXII.,  828];  Babertton  v.  Ctaie,  67 
U.S..  M8[XXIV., 1058], 

Tlie  only  remaining  tniegtion  which  need  be 
conridered  la,  whether  the  jurisdiction  of  the 
State  Court  was.  In  any  form,  restored  after  the 
Company  filed  Its  petition  and  bund  for  removal. 
The  defendant  in  error  Insists  thatit  was.  The 
petition  was  accompanied  by  a  bond  which,  it  is 
conceded,  conformed  to  the  statute,  and  was 
ample  as  to  security.  Upon  the  filing,  there- 
fore, of  the  petition  and  pond— the  suit  being 
remoTable  imder  the  statute— the  Jurisdiction 
of  the  State  Court  absolutely  ceased,  and  that 
of  the  Cireuit  Court  of  the  United  States  imme- 
tOately  attached.  The  duty  of  the  Bute  Court 
waa  to  proceed  no  further  in  the  cause.  Every 
order  ttKreafter  made  In  that  court  was  ooran 
8eB  16  Otto. 


wmjudke,  unless  its  Jurisdiction  was  actually 
restored.  It  could  not  be  restored  by  the  mere 
tliluiB  of  the  Company  to  file  atnnscript  of  th» 
record  in  the  Circuit  Court  of  the  United  Btate» 
within  the  time  prescribed  by  the  statute.  The- 
jniisdiction  of  the  latter  court  attached,  is  ad- 
vance of  the  filing  of  the  transcript,  from  Ihe- 
moment  It  became  the  du^  of  the  State  Court- 
to  accept  die  bond  and  proceed  no  further;  and 
whether  the  Circuit  Court  of  the  United  State* 
should  retain  Jurladlction,or  diamias  or  remand 
the  action  because  of  the  failure  to  file  the  neee*' 
sary  transcript,  was  for  it,  not  the  State  Court, 
to  determine. 
Nor  was  the  Jurisdiction  of  the  State  Court 


heard  and  determined  by  a  referee  selected  by 
the  parties,  or  when  It  appeared  and  coDteeted 
the  case,  as  well  before  tne  referee  aa  in  the 
State  Courts,  up  to  final  Judgment  The  right 
of  the  Company  to  have  a  trial  in  the  Circuit 
Court  of  the  United  Slates  became  fixed,  upon 
thefilingof  the  petition  and  bond.  But  the  in- 
ferior State  Court  having  ruled  that  the  rl^ht  of 
mnoval  did  not  exist,  and  that  It  had  Junadic- 
Uoo  to  proceed,  the  Company  was  not  bound  to 
deaert  tnecaae,  and  have  the  oppoaits  party  to 
take  Judgment  bv  default  It  was  at  Ubeny,  Ita 
right  to  removal  being  Ignored  by  the  State  [ISSI 
Court,  to  make  defense  in  that  tribmial  In  every 
mode  recognized  by  the  laws  of  the  State,  with- 
out forfeitug  or  impdring,  in  the  slightest  de- 
gree. Its  right  toa  trial  in  Uie  court  to  which  the 
action  had  been  transferred,  or  without  affect- 
ing, to  any  extent,  the  authority  of  the  latter 
court  to  proceed.    The  consent,  by  the  Compn- 


pelled  to  make  defense  in  the  Slate  Court)  for 
that  one  of  the  several  modes  of  trial  permitted 
bythelawsof  the  SUte.  It  Is  true  that  when 
the  cause  was  taken  up  by  the  referee,  as  well 
as  wben  heard  In  the  Supreme  Court  of  the 
State  and  In  the  Court  of  Appenls,  the  Com- 
pany protested  that  the  Circuit  Court  of  the 
Unltea  States  alone  had  Jurisdiction  after  thfr 
petition  and  bond  for  removal  were  filed.  But 
no  such  protests  were  necoasary,  and  thev  added 
nothing  whatever  to  the  legal  strensu  of  it« 
position.  When  the  State  Court  adjudged  titat 
It  had  authority  to  proceed,  the  Company  wtt 
entitled  to  regard  tne  decirion  as  final,  eo  far 
as  that  tribunal  was  concerned,  and  waa  not 
bound,  in  order  to  maintain  the  right  of  re- 
moval, to  protest,  at  suboequant  stagea  of  the 
trial,  against  ils  exercise  Of  Jurisdiction.  I» 
deed,  auch  a  course  would  scarcely  have  been 
res{)ectful  to  the  Stale  Court  after  tta  ruling 
upon  the  point  of  Jurisdiction  had  been  mode. 

What  we  have  said  upon  this  subject  is  fully 
sustained  by  our  former  decisions,  portlculariy 
R.  R.  Co.  V.  KoonU,  104  U.  8.,  6  [XXVI.. 8481; 
R.  R.  Co.  V.  Miniunppi,  IIMD.S.,  IBSrXXVr. 
961;  £er»v.awi<fcfajw,10aU.S..488[XXVI., 
~  ; and  /n*.  Cb.v.  Stinn,  19  Wall, 214[8eU. 
"XIl.,  68]. 

1  Htjudgmentt  herein,  of  the  Court  erf  Appeal* 
ttflfea  York  and  of  t/u  Supreme  Court  of  New 
York,  are  reverted  and  (As  atvte  it  remanded, 
mlb  dirteUon*  Otat  tke  taUer  court  aeeepl  the- 
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bond,  tendered  by  ptaintijf  ta  error,  for  th*  rt- 
moval  ^  the  eattee  to  tAe  Oirtitit  Court  iif  Ut» 

D,g,tza:Jb.GOOgle 
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Viubd  Btatf  for  At  Battem  DUtriet  ^  that 
.Staid,  andproeetd  na/urthtr  in  tAc  eaute. 
Trueoopy.    Twt-.  _ 

I. —  n  «.=- «_^  gyp.  ooan,  U.  fl. 


INDEPENDENT  SCHOOL  DISTRICT  of 
Steamboat  Bocz,  HAMna  Co.,  U.,  Ftf. 
tnSrr.. 

t. 
JOEL  STONE. 

(IMS8.  C  H  Otto,  UB-Ur.) 


IN  ERROR  to  the  Circuit  Court  of  the  tJDiled 
States  for  the  District  of  Iowa. 

Thla  actl<Hi  waa  brougtit  iu  the  court  below, 
b;  tiie  defendant  in  error,  to  enforce  the  pay- 
ment of  certain  boDd«  and  Intermt  coupons. 

The  trial  below  haTinc  resulted  fa  a  verdict 
and  Judgment  for  tlS.Bll.SS  in  favor  of  the 
plalntinT  the  defeuoBiit  sued  out  thia  writ  of 
«rror. 

Mttm.  0*or»  O.  Wrl^t  and  R  W. 
JBaHnian,  for  pMutifl  In  error. 

Matn.  C.  C.  Houm  and  B.  F.  Kaoff- 
^MB,  for  defendant  in  erroE 


delivered  the  opinion 


Mr.Juttict 
[184]  the  court: 

On  the  first  day  of  July,  1880  the  board  of 
•chool  directors  of  Independent  School  Diatrict 
of  Bteamboat  Rock,  Hardin  Countv,  Iowa,  b- 
•ued,  in  Its  name,  thirtj  bonds,  each  for  $600, 
and  beuing  interest  at  the  rWo  of  10  per  cent 
per  annum.  Each  bond  recited  that  it  "  Is  is- 
■oed  by  the  board  of  school  directors  by  au- 
thority of  an  election  of  the  voters  of  said  School 
DistTlcl,held  on  the  thlrty-flrst  dty  of  July,  18W, 
in  conformity  with  the  provisioitB  of  chapter  96 
of  Acts  lath  Qeneial  Assembly  of  the  ^tate  of 

•aanl  note  bj  Mr.  J 


The  statute,  referred  to  in  the  bonds, 
gd  Independent  aiAool  districts  to  bor- 
row money,  within  a  preacribed  limit  as  to 
amount,  for  the  purpose  of  erecting  and  com- 
pleting school-hgaaea,  by  Ittuing  negotSabla 
bonds;  provided  the  loan  was  pravtously  sano- 
Honed  tij  «  majralty  of  all  the  voles  caM  at  an 
annnal  or  nMOal  meettog  of  the  dectors.  ei 
wUdi  meeting  the  same  notice  Aould  he  j^ea 
as  reqnired  by  Uw  in  case  of  the  election  of  of- 
ficers of  such  districts,  and  which  notice  should 
stale  the  amount  inopoeed  to  be  raised  by  a 
sale  of  bonds. 

When  the  bonds  were  isaned,  the  asMMed 
value  of  the  property  of  the  District,  as  shown 


debtedneas  of  the  District  was  %42B,  with  no 
mosey  1»  It*  treaauiy. 

The  Constitution  of  Iowa  declares  that  "No 
conn^,  or  other  political  ormunldpal  corpcna- 
tion,  riiall  be  allowed  to  became  iDdebted,  in 
any  manner  or  for  any  purpoae,  to  an  amonpt 
in  ibe  aggreipsle  ezceediiig  five  per  MRfum  on 
the  value  of  the  taxable  pnqierty  within  such 
county  or  coipondon,  to  be  ascertained  by  the 
last  state  and  county  tax  lists,  previous  to  the  [18S1 
incurrltuf  of  such  indebtedness."  The  laneat 
hidebte£Mes,  therefore,  which  the  pbiotUI  la 
error,  consistently  with  the  fundamental  law  of 
the  State,  could  have  had  when  these  bonds 
were  Issued,  was  S  per  cent  mi  M7,986.  Cmi- 
sequently,  the  bouoa  now  In  suit,  constituting 
one  issue,  and  aggr^ating  $10,000,  most  be 
held  to  have  been  made  vnthout  authority  of 
law  and,  upon  well  established  prlnd^es,  are 
notenforceable  obligations  against  the  District, 
onkM  it  is  estopped  by  recUals  In  the  bonds 
from  showing,  as  against  a  bonafidt  paichaaer. 
the  value  of  its  taxable  property  as  disclosed 
by  the  last  state  and  county  tax  lists  previous 
to  the  creation  of  the  debt. 

The  argument  on  behsit  of  defendants  in  er- 
ror, brie^  stated,  is  this:  that  the  law  bivesled 
Ihe  sctuMU  board  with  authority  to  execute 
t__i_.__.L J  fw  which  tbcaein  suit 


could  rely,  of  Its  determin.it<on  Ihatu 
property  of  the  District,  aa  thus  ascertained. was 
of  value  nifflcletit  to  Justify  the  proposed  in- 
debtedness of  ilS.OOO. 


amount  of  the  taxable  property  should  be  "  as- 
certained by  the  last  state  and  countv  tax  lists," 
did  not  compel  every  purchaser,  at  nis  peril,  to 
obtain  from  that  source  the  necessary  informa- 
tion, and  did  not  praclude  him  from  relying 
upon  the  repreeentUlDns  of  district  offiocn  as  to 
what  those  Usti  dMIoeed,  we  are  of  opinion  that 
tite  recitals  in  tw  bond  do  not,  neoeasatUy  nor 
distinctly,  iniflort  any  detenainatlon  of  that 


ib.Googic 


Rsmouw  T.  TunnxBiLT. 


queidon  by  the  dtetrict  offlcen  Invested  with 


the  bond*.  Adthe  boBikiecUed  that  tiier  wen 
l»ned  by  withotl^of  the  dectloB  of  July 81, 
IBOB,  and  Inconfonnl^  with  the  providoiu  ol 
Ibe  etmtate  referred  to,  there  woiild,  in  view  of 
''°*'(ome  of  the  dedshHisof  thb  coun,  be  more  tCTce 
inlbearsi"''"'''  inbehalf  of  the  defendant  in 
ror.  Toum  af  OeUrnia  v.  Sna,  99  U.  B.,  4 
[XXIII  .579]:  Hwh  qf  Vmtee  T.  Xufdeet,  99  U. 
6.,«HliLSin..S8i-\Ctnmrm-9.Ibrt8eelt,9iV. 
B.,  SM  rxxm.,  m];  Muvwr.  Ouetgo.  99  V. 
e.. 088 ncxm.,  HSi-.  CSmn.  T.  BMa,  04  V.B.. 
104rXXIT.,4«];  Gimri.  T. /anu<irr,94  U.  8., 
9MIXXIV.,1111:  BvOman  t.  LCtd^lldd.  109 
U.S.,  978  {XXVI..  ISSL  AndweahouM.tben. 
be  obliged  to  dedde  whether,  in  riew  of  the 
eonetftutiDunl  proTision,  a  false  recital  by  the 
Kbnot  board  as  to  the  value  of  the  taxable 
proper^,  wonld  eondnde  the  Uatrkt  aa  be- 
tween it  and  a  bonafidt  amcbaaer  for  Talue; 
fOr,  In  such  case,  dnce  the  rtatote  Itself  eon- 
tains,  sufastantialfy,  the  same  Umitathm  upon 
indebtedneM  by  indniendent  school  district  as 
ti  prescribed  by  the  State  Oonstltntton  for  couD- 


la  were  issued  In 


the  recitals  do  not,  ae  we  have  *ld,  necenailly 
isD^  a  cimpUmce  with  the  atatute  or  the 
d  law  of  the  State  upon  that  subject 
— "-' — W nothing """~  '*^"" 


en,  and  that  the  election  was  held' 


tyof  theelecV 
iinGonfwmtty 


witti  tbe  atatute.  The  statute  may  bare  beoi  pur- 

— i  aa  to  the  notice  required  to  be  fltven  of  the 

t  and  place  of  the  dection,  and  as  to  the 


ir  in  which  the  will  of  the  yxHen  waa  to 
be  aaovtained.  and  yet  H  may  have  been  •" 
repided  In  respect  <M  the  limit  it  Imposed 
<H  district  indebtednees.  The  dedaratioD,  tb 
fore,  that  the  dectlon  was  held  in  conforrolty 
-with  tbe  statute,  does  not,  with  sufBdent  dis- 
tindnesa,  imply  Uiat  the  IndebtediMSS  voted  waa 
bas  Hun  S  per  cent  on  the  valve  of  the  tazaUe 
jmyeity  of  the  Distrid,  as  shown  by  the 
ana  county  tax  Usta. 

TUa  eonstructlou  of  the  words  employed  In 
tbe  bonds  is  pronounced  by  counad  for  Uiede- 
fendant  in  error  to  be  too  narrow  and  technical. 
It  may  be  a  strict  construction,  and  soch.  It 
lo  the  court,  ought  to  be  the  rule  when  it 


inquiry  as  to  whether  bonds,  issued  In  Its  name, 
were  made  In  vlolnliou  of  the  Constitution  and 
of  tbe  statute  of  tlie  ptovlalona  ti  which  all 
■1  mnst^ye  notice.  Numerous  casta  have  been 
deiennfiied  in  this  court,  in  which  we  have  sdd 
that  wbera  a  statute  coUEeia  power  upon  a  mu- 
aidpal  oorporatimi,  upon  tlie  performance  of 
oertafai  precedent  conditions,  to  execute  bonds 
in  aid  or  tite  construction  of  a  rdlroad,  or  for 
jther^Ike  purpoaes,  and  Imposes  npcm  certain 
• — '^Twhh  aothSi^'^^ 


whether  audi  eoBdhlMis  have  been  performed— 
the  reepoMiblUty  of  Isanlnc  them  when  audi 
floadltloiM  have  been  complted  with,  ledtals, 
b*  «A  oOcera,  that  the  bonds  have  been  lasued 
•hi  pnrMMBoe  of  "  or  "  In  cmformlty  with  "  or 
"  by  vfatue  of  "  Of  "  t^  authority  of"  the  sta^ 
■K^  hsve  beta  held,  b  favor  of  bnta  JUa  pur- 
SwW  Orm 


sndt  cases,  as  a  careful  examination  will 

show,  the  redtalsfalrly  imported  a  compliance, 
in  all  substantial  teapects  with  the  atatute  glv- 


tabllsbed  by  a  long  line  of  decisions.  Sound 
wiMIc  pdl^  torUds  that  we  should  do  so. 
Where  the  nolder  rdies  for  protection  upon 


«  redtals,  they  should,  at  iMSt,  be  clear  and 
unambiguous,  in  cder  to  estop  a  munidpd  eat- 
pormtlCH),  in  whoae  name  such  bonds  have  been 
made,  from  showing  that  they  nere  issued  in 
vlobtlon  or  without  authority  of  law. 

For  the  reasons  given  we  are  of  opinion  that, 
in  tbe  present  action  cm  the  bonds.  Judgment 
should  have  been  entered  upon  tite  spedal  ver- 
dict for  tbe  DistrlcL  To  what  extent,  if  any, 
tbe  District  may  be  hdd  responsible.  In  some 
othv  form  of  proceeding.  Is  aquestloonotnow 
before  na,  and  as  to  wUch  we  express  no  oi^ 
ion.  ThtjuagmeiU  U  menei,  toilh  direeUoiu 
to  nnd^iudfiatnt,  vpm  tktipteial  ter^iei.for 

TiaBOopr-   Test: 

T^ o  «.» ,_  Clerk,  Bup.  Oonrt,  D.  B. 


Ctted-lU  U.  B.,  BBI ;  US  U.  a„  UO. 


WILLIAH  H.  KETNOLDB  r  al.,  Applt.,  [H] 

9. 

WILLIAM  H.  VANDERBILT  et  al.,  Ezra, 
of  C0BHILID8  Vahdkbbh/t,  Deceased, 
dalmanta  of  Uie  Steamship  Nobtb  Stam, 
Her  Engine,  etc. 

WILLIAM  H.  VANDERBILT  wr  al.,  Exr^ 
of  CoBKKLinB  TAHnEBBiLt,  Deceased, 
Claimants  of  the  Bteamshlp  Nokth  Stas, 
Her  Engine,  etc,  Jjipfs., 

WILLIAM  H.  REYNOLDS  rr  al. 
(8eeB.a,  ■*!«•  JTortfe Star," M  Otto,  IT-M) 

OoUMm—dituitm  ^  damaget — BnglM  rule — 
rteiMpnma—eoiuolidaiion  of  aetiont—limiltd 

Uabili^r—dierea     in    erotx 

pUatKngi. 


diiidett 

enoie  danuM  equallT  tM ' 

a  demae  rorli^  (Se  dlt. 

spaotlva  lasses  In  favor  cf  tlie  one  U 
BwiL  so  ■•  to  aquaUse  the  burden. 

&  tbe  obUfMoa  to  par  me  said  dl 
IwlUsbflttrpowiuoSi-"    ' 

i.  The  pni^oa,  imcb  oi .  _ 

— ... .  .^  .^..i  -■■'*—  *—***-■- ^amBM  a^lns 
;  two  Jeeieea.  Is 


onttfttetedmJefiltorma! 

'**  wavfomAloBaokr^^  at  flvliv 

•Bead  solas  br  Jl^.  JwHoe  BnAHLar. 


Hon.— OoUriim  ;  duMaei  wlWfS  twa  qNMl(««  s| 
tgiUfor  ta^wv  toatMrJ  Bse  aaUtoaScitara 
Hartford  v.  Rldeout,  91 D.  »T*^T^..  ML 

•1 

DigitzfidbyGOOgle 


Bunou  CouKT  OF  TEX  Uhhsd  Statis. 


Oct.  Taut, 


«.SMibk:  thMVtanaioodnMDnwIvtlM  n- 
mwdHit,  In  ineb  MNM,  woold  not  bkiw  IM  baocM 
d  kMt-aS  or  nooupmont  ot  Us  ilimain  at  loMt 
to  tke  wtant  of  tlM  dMna«e  dgoe  to  (beUbakatt, 
pn»tM&t.lnhk*B*ir«r,  h«plMdiiuahaBt-aif 
or  nooapmiDt. 

of  the  nutted  StWM  IwTe  tba  powarlo  ooDMlMMa 
tbe  lotioiB,  and  piCMribe  one  piooeedliw,  BBd  IBO- 
nounoe  one  dacrai:  wUdi  decme  wQl  M  for  one 
b^of  tiw  diSaraDM  of  dMMge  MiSsnd  br  tM  two 

&  HieMMuuof  limned  UaHUtrii  not  to  be  *»■ 
plied  In  Mota  k  oue.  until  tbe  taalaiMe  d  dBma««  luN 
beea(tnwk;uid  tbentbepaitr  eoloet  wbom  the 
draree  paaea,  mar  luTe  tbe  beoAt  of  tbeMrtute 
At  he  b  oUmtwIm  entitled  to  It),  In  te«ec«ot  tbe 
belaDaewliloliholadeareBdtoniy.  nudeotaloDta 
tlie  ooDaarylnCliapmanT.  HtebcriMidtOo.,  L.B. 
*  Prob.  Dtr.,  1ST.  ezkinlDedanddli^mron' 

X   •  ~.iiu •_.  —  jntbenliht,  _ 

-'-■  neailT  oppoalto 
uth,   Ae  w.  wak 


!,  being  Inftror  of  0»e« 

two  vwwli.  ttgofthe  w.  betas  tbe  gnateM.  TUt 


i,  frrai  the  above  deone  both 


hparUei  aniealed, 


iiatr.  andadBonefor  half  of  tbdr  damaae 
nt  aedDetinK.the  damanottbe  K.;  wbioh  <.„ — . 
■  dtaallowMl,  beoawefhe  law  of  Itmllad  HabUttr 

-  -'lAJf^isir  " '-^ 


can  oolr  be^tpliei 
naMjud  that  www 
but  In  thelT  taTor. 


'fi.~  Querr:  wbelher,  It  then 

euoh  a  olum.  It  oould  be  leC  op  without  anj  illeta- 

tloni  or  prajv  tor  that  poipoae  In  the  pleaiaiiva. 

[Noa.  84,  SB.] 
Argaed  Oct.  It,  13,  188t.  Dteided  Sin.  6, 188t. 


_d  States  for  the  Southern  Dutrfct  of  New 
York. 

Tbe  bialotj  and  fa^tta  of  the  case  appeal  in 
tbe  oplnloQ  ca  the  court. 

Mr.  BolMTt  D.  B— diet,  for  Rmmcddi, 
etai. 
Mettr*.  W.  A.  Beach  and  ITOUmi  AUra 
tr,  for  Tanderbllt,  «f  al. 


[XS]      3fr.  JwUee  Br»dl^  deUvered  the  opinion 
of  the  court: 

This  case  arose  oat  of  a  collision  off  the  Jer- 
MTshore.souChof  Sandy  Hook,  on  tbe  evening 
T  the  Bth  of  February,   1868,  between  ' 


bound  from  Key  We«t  to  New  To^  The 
former  was  struck  about  mldshlpa,  and  «u 
aunk  and  lost;  and  tbe  North  Star  was  consld- 


of  the  Utter  filed  a  crom  libel  in  pcrmmam 
■g^nst  the  owners  of  The  Ella  WotIot.  Tbe 
suits  were  tried  together,  and  the  district  court 
beM  The  Ella  Warier  akme  in  fault,  und  ren- 
dered a  decree  acconuagly.  Tbe  circuit  court 
held  both  vessels  in  fault, and  rendered  a  decree 
in  favor  of  the  owners  of  Tbe  Ella  Wvley  for 
■o  much  of  tbefr  damage  as  exceeded  one  half 
of  the  aggregate  dantage  sustained  by  both  ves- 
eela.  Tbu  waa  the  pttqier  decree  to  make  if 
the  conduaton  reached,  as  to  both  vessels  being 
Id  fault,  was  correct,  unless  tbe  question  aris- 
ing on  the  Limited  LiaUlity  Act,  hcreefter 
discosaed,  reouired  a  different  decree.  Each 
vessel  being  liable  for  half  tbe  damage  done  to 
both,  if  one  suffered  more  than  tbe  other,  tbe 
19 


dUtoence  should  be  eqnallj  divided,  and  the 
one  which  suffered  least  should  be  decreed  to 
pay  one  ball  ot  toch  difference  to  the  one  which 
suoeied  moot,  so  as  to  eqotilu  tbe  burden^ 

ffiuce  both  of  the  conrta  below  held  The  Ella 
Warley  to  be  b  fault,  we  would  not  disturb 
this  dedsiOD  without  preponderating  evidence 
to  tbe  contrary;  and  such  evidence  we  do  not 
find.  On  tbe  contrary,  we  think  that  the  wbolo 
evidence  token  together  nutolns  thecondurion 
leached. 

Tbe  veasela  were  q>pro«chInK  each  other  in 
contraiT  dlrecUons,  nesriy  heod  on,  one  going 
down  tne  coast,  the  other  coming  up,  and  saw 
each  other's  mast-bend  lights  when  eight  or  ten 
miles  apart.  Tbe  EUa  Warley,  .instead  of  port- 
In^  her  helm  according  to  the  nile,  starlwarded 
it  m  order  to  p«as  ouldde.  This  was  evidenJy 
the  firstcauseof  tbe  disaster;  for,  as  The  North 
Star  obeyed  the  rule.  It  brought  tbe  vessels  di- 
rectly together.  It  is  also  obvious  that  the  per- 
sona Inobarge  of  The  Ella  Warley  did  not  keep 
a  suffldent  lookout ;  for  they  allese  that  they 
imly  saw  the  green  light  of  Tbe  north  Star 
undItbB'lnalantbeforetbeco1Usion;wbitBt!tfsCIO} 
demonstrable,  both  from  tbe  diagram  produced 
on  the  part  of  The  Ella  Warley,  and  from  the 
courses  which  tbe  two  vessels  must  have  pur> 
sued,  that  after  they  were  near  enough  to  dls- 
cem  tbdr  respective  side  lights,  the  red  light  of 
The  North  Star  was  exposed  to  the  view  of  Tbe 
Ella  Warley  during  the  entire  approach,  and 
have  beeo  seen  by  her  men  if  they  bad 


her  lights  were  not  properly  screened  and  could 
be  seen  across  her  bow.  This  only  makes  it 
certain  that,  from  tbe  relative  positioii 


the  vessels,  her  red  light  miut  have  been  visi- 
ble. It  is  impossible  that  it  was  bidden  from 
view  up  to  the  time  immediately  preceding  ihe 
collision. 

As  to  tbe  question,  whether  The  North  Star 
was  also  in  fault,  we  agree  with  the  drcult 
court  that  she  was.  The  rules  of  navigation  Id 
force  at  the  time  required  that  the  side  liriitBcf 
steamers  navigating  tbe  sea,  bays,  etc.,  diould 
be  fitted  wltb  In-buard  screens  of  at  least  dx 
feet  in  length  (clear  of  the  lantern)  to  prevent 
them  from  beiug  seen  across  tbe  bow  ;  and  to 
be  placed  in  a  fore  and  aft  line  with  Uie  iuoer 


In  flat  defiance  of  this  rule,  Uie  screens  of  Tb« 
North  Star  did  not  project  two  inches  forward 
of  the  bnll'^eye  of  tbe  lights,  so  that  tbe  li^U 
could  be  seen  two  or  three  points  scross  the 
bow.  This  wA  undoubtedly  one  reoEon  why 
the  green  light  of  The  North  Star  caught  the 
eye  of  the  mate  and  otbeiB  on  board  of  Tbe 
Mia  Warley  so  readily  as  It  did  and,  indeed, 
goes  to  some  extent,  to  mitigate  their  negli 
«nce  in  not  discerning  tbe  redligbL  This  was 
dearly  a  fault  on  tbe  part  of  The  North  Star, 
and  one  that  probably  contributed  to  tbe  acci- 
dent. We  think,  thetvfore,  that  both  portiea 
were  in  fault. 

The  couDsd  for  the  ownen  of  The  Ella  War- 
ley  now,  for  the  first  time,  raise  a  question 
upon  the  ^ute  limiting  tbe  liability  of  shtp- 


isThelE 


t  Wai^ 


leyw ._    _ 

the  ownen  of  Tbe  North  Btor  at  all,  not  even 
IMCS. 

D,g,tza:Jb.GOOglC 


_„ ttbepaidlnfuH.wttboatuijdadacdiMi 

tor  tlie  ball  of  the  d«iug«  nutaiiied  by  The 
North  8Ut.  Thk  pn^ositloa  la  so  ■tutUng 
that  the  reaaonlDgemploTed  U>  support  it  ahoula 
be  KTUtiiiixed  inth  stnne  care  oelore  yielcUng 
to  its  force. 

The  nth  of  admiral^  in  colHsloii  cues,  as  ire 
ODdentaiMl  it,  it,  that,  when  both  veaaela  are 
ia  fault,  thaj  must  bear  the  damage  tn  equal 
parts,  the  one  suflering  least  being  decreed  to 
paj  to  the  other  the  amaunt  uecessarir  to  make 
them  equal,  which  amountof  coarse,  is  one  half 
of  the  aUravnce  between  the  respective  loeaes 
(urtained.  When  this  reiulting  liability  of  one 
party  to  the  other  has  been  ascertained,  then, 
and  not  before,  would  Mem  to  be  the  P<K>per 
time  to  apply  the  rule  of  limited  respoDSibilily, 
if  the  party  decreed  to  pay  is  entitled  to  it.  It 
mil  enable  him  to  avoid  Mynveot  ptv  tanio  of 
tile  balance  found  against  nun.  In  this  case,  the 
duty  of  payment  fdiupoaThe  North  Star,  the 
ownere  it  which  bare  not  set  up  sny  claim  to 
■  limit  of  reqmnBllillity.  This,  a*  it  Menu  to 
nt,  ends  the  matter.  There  is  no  room  ttx  the 
<f)eratkMi  of  the  rule. 

The  contrary  view  U  baMd  on  the  Ideft  that, 
theoretically,  samwdng  both  Teasels  in  fault, 
tbe  owners  of  tlte  one  are  liable  to  tlie  owners 
d  ttie  other  fOT  one  half  of  the  damage  auMalned 
by  the  Utter;  and,  eteeww,  that  the  owners  of 
lie  latter  are  liaUe  to  thon  of  the  former  for 
eoe  iulf  of  the  damage  sustained  by  her.  This, 
lltiKiHti  tous,  lanot  a  true  account  of  tbele^ 
RlatioiiBOf  the  p«rtle».  It  ia  never  so  expreswd 
ia  the  books  on  maritime  law.  On  the  oon- 
tiaiT,  the  almost  inTari^>le  mode  of  UMement 
ii,  tiMt  the  )oint  dama^  is  equally  divided  be- 
tween the  parties;  or,  as  in  some  auttiotities.  It 
ii  qiofcen  of  as  a  case  of  average.  Thus,  Lira 
Slowell  says;  "  A  misfortune  of  this  kind  may 
ttiee  where  both  parties  are  to  blame,  where 
Ihoe  baa  been  want  of  due  diligence  or  of  stiill 
ra  both  sidea;  in  such  a  esse,  the  rule  of  law  is, 
that  tike  loea  must  bo  apportioned  between  ihem, 
at  having  been  occasioned  by  the  fault  of  both 
of  them.^'  Tim  Woodrop  Sim.  2  I>ods..88.  This 
statement  of  tin  law  was  adopted  in  the  text  <rf 
AhUHtoo  Shipping,  p.  m.,  cb.  1, sec- 8.  Itts 
also  adopted  inr  Mr.  Bell  in  bis  Ctommentariea 
on  the  Uwi  of  Scotland,  Vol.  L,  080,  68I,who 
'1  lemariu:  "  By  the  maritime  law,  bbts  is  a  case 
at  avenge  Iom  or  contribution.  In  which  t>otb 
diin  are  to  be  token  into  the  reckoning,  so  as  to 
dinde  the  loss."  It  is  also  adopted  In  the  later 
text  writers.  See,  Maclachloo.  Mercb.  Ship., 
214.  Ia  Hopkins  on  Average,  p.180,  it  is  staled 
thai;  "If  u  the  result  of  croaa«ctions  in  ad- 
miralty, both  vessels  be  found  in  fault,  the  rule 
nf  thi)  court  la,  to  add  the  damages,  losses  and 
coats  of  (he  two  ships  together,  and  to  divide 
the  joint  sum  in  moieties  and  decree  each  ves- 
wl  to  bear  an  equal  portion." 

If  we  go  back  to  toe  text  of  the  law,  in  the 
Rules  of  Olcron,  followed  in  the  laws  of  Wisbuy 
and  other  laws,  we  find  it  expressed  in  lubstan- 
tially  Um  same  manner,  Tbe  case  is  suppoeed. 
of  a  shipeoming  into  port  negligently  managed 
and  striking  a  vceael  U  anchor  m  an  improper 
t.  so  that  both  are  in  fault  and  both  are 


lo  be  ai^idsed  and  divided  half  a 
See  If  Otto. 


„  M  divide  the  damage  be> 
tween  the  merchants."  1  Pardeasus,  OcOtelian 
da  loit  MariUiM,  884;  Cleimc,  Ut  et  Cbuttmte  ds 
fa  Mer,  OS;  Sea  I^ws,  141;  1  Peters,  Admiralty 
DedMiu,  App.  Kxill. 

In  Jacobaen's  Laws  of  the  Bea  it  is  said:  ' '  If 
the  damue  ii  done  reciprocally,  such  damngs 
is  apporUMied  in  common  between  the  parties." 
The  French  Ordinance  of  1661  cxprcBMS  the 
rule  in  exactly  the  same  way:  "  The  damage 
sliall  be  paid  equally  by  the  ships  which  have 
c«uMditw«i8uiferedli."Vnlln,lin..tiLVIL. 
art.  10.  On  this,  Volin  remarks:  "  Whenever 
damage  by  collision  is  adjudged  common  aver- 
age between  the  two  ships,  llw  decree  is  that  tiie 
costs  of  suit  and  the  appraisement  of  the  dam- 
age sholl  be  equally  borne  in  common,  to  effect 
which  thev  are  made  Into  one  msss  with  a  cal- 
cnlation  of  tlie  average."  Emerigon,  wlic  had 
great  experience  as  an'  admiralty  bwyer  and 
t.. _.,.,'..  .-T^edjaj. 

..  _    tppralMd  and 

maae  mw  one  mass,  whicb  is  equally  divided. 
Assuraucea,  ch.  IS,  sec.  14.  sec.  8.  Bouhiy- 
Paty,  commenting  on  tbe  Code  de  Commtrtt,  ai  t. 
407,  which  relates  to  the  same  subject,  savs: 
"  We  conclude,  then,  that,  after  due  r^ora  is 
had  to  the  character  of  tbe  damaged  puis  of  r- 
each  aliip,  (he  Injury  and  damage  which  tbey 
have  sustained  and  the  amwalsal  thereof,  beiiw 
added  together  in  a  single  moM,  muat  be  divid- 
ed so  as  to  be  equally  borne  by  each  of  the 
which  have  been  struck.  Omit  Omifner- 
Vol.  IV.,4B7. 
In  this  country,  the  same  mode  of  expresrin^ 
the  law  has  always  prevailed.  The  first  csm  In 
which  the  question  come  before  this  court  was 
that  of  The  CaOariMY.Dideintan.n  How.,ITO 
[08  U.S.,  XV.,  388]  inwhkh  both  vessels  were 
adjudged  to  have  been  in  fault;  and  the  court,  bv 
JutHee  Nelson,  adopted  the  admiralty  rale  as  It 
had  been  administered  in  tbe  district  and  cir- 
cuit courts.  Ju«<te«  Nelson  loid;  "  Tbeqws- 
tion,  we  believe,  has  never  until  now  codie  dis- 
tinctly befoie  this  court  for  decision.  The  rule 
that  prevails  in  the  district  and  circuit  courts, 
we  understand,  has  been  to  divide  tbe  loss;" 
and  he  diet  Uie  csm  of  The  Rital,  decided  liy 


Subsequent  de<&ions  have  invorialily  used  the 

—nehmgoage.   [TtiMj.Orajfy.TtteJ.Fnitr^ 

How.,184T«8U.  8.,XVI.,  1061;  {Tli«WaA- 


&y. 


181:  [The  _ 

wctl.W  C.8.,!»0  fXXIII.,  7681;  [7a*  At- 

J,  se  IT  a,  SIS  [xxni .  sny.  a  Kent,  ssi. 

liieK  authoritiea  conclusively  show  that,  ac- 
cording lo  tbe  general  maritime  law,  in  ctsea 
of  coUlslon  occurring  by  tbe  fault  of  both  par- 
ties, tbe  entire  damage  (o  both  ah^  la  added 
together  In  one  common  mass  and  equally  di- 
vided between  ihera,  and  thereupon  ariaea  a 
liability  of  one  puly  to  pav  to  tbe  other  each 
sum  as  is  necessary  to  equalize  the  burden.  This 
ia  the  rule  of  mutual  llabiMtj  between  the  parties. 

But  when  claims  are  prosecuted  juotcially, 
the  courts  regard  tbe  pleodlon,  and  the  English 
courts  are  very  strict  in  holding  the  pnrtiea  lo 
their  allegations,  and  in  tefuilng  relief,  unless 
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a,  and  the  other  merely  defends  tbe  suit, 
upon  the  proofs  it  appears  lliat  both  puliea  are 
in  fault,  the  court  declares  this  fact  In  the  de- 
cree, &nd  decrees  to  the  libelant  one  half  of  tbe 
^  sustained  by  bimi  the  damage  suBtained 

,j  ._j  respondent  not  beinf '      -■  *"■- 

ubject  of^  investigation  deb 
[23]  suit.  This  tectuii^l  result  m  uie  lorm  oi  am- 
ceeding  and  pleadiDgs.  in  which  therespondent 
siifCen  himself  to  be  placed  in  a  position  of  dis- 
advantage,  haa  led  to  the  erroneous  ikotiontbat 
each  party  is  entitled  by  the  law  lo  be  paid  one 
twlf  of  his  damage  by  theotberparty;  andthat 
each  claim  is  independent  of  tne  other.  But 
where  both  parties  flle  libels,  as  they  are  entitled 
to  do  although,  to  conform  to  the  pleadings,  a 
decree  may  be  rendered  in  eacheuit  in  favor  of 
the  libelant  for  one  half  of  his  damage,  even 
the  English  courts  will  not  allow  two  eiecu- 
Uons,  but  will  grant  a  monition  in  favor  of  that 
party  who  has  sustained  most  damage  for  the 
balance  Eiecessary  to  make  the  dividon  of  dam- 
ages equal.  This  is  an  awkward  way  of  arriv- 
ing at  the  result  contemplated  by  tbie  law.  It 
may  have  its  conveniences  in  some  cases,  as 
where  the  Innocent  owners  of  car^  are  the  li- 
belants, for  they  are  not  responsible  for  any 
part  of  the  loss.  But  as  between  the  ship-own- 
ers themselves  ft  involves  an  mporatus  of  two 
distinct  suits  to  get  at  one  result,  when  one  suit 
or  two  suits  consolidated  together,  would  be  in 
everv  respect  more  convenient.  Tbe  difficulty 
is  obviated  in  England,  to  a  certain  extent, 
where, each  party  bas  brought  suit.l^  diredting, 
with  the  asBent  of  the  pkrlies,  that  Uie  proceed- 
ings shall  be  conducted  together,  so  as  to  save 
the  expense  of  a  double  Investigation. 

To  show  the  dif&culliee  under  which  the  En- 
glish admiralty  courts  have  labcn^  in^eeldng 
to  do  complete  Janice,  oneortwocasea  maybe 
referred  to.  In  the  case  of  The  Seringmalam, 
reported  in  2  W.  Robinson,  508,  and  8  W.  Rob- 
inson, 88,ncolUFrion  had  occurred  between  that 
ship  and  the  Danish  abip  Harriet,  by  which  tbe 
Iktter  was  sunk  with  a  loss  of  ship  and  cargo 
A  Ubel  was  fllad  by  the  owners  of  The  Harriet 
and  cargo  against  The  Beringapatam,  and  an  ap- 
pearance was  entered.  A  cross  libel  was  also 
filed,  but  as  the  owners  of  The  Harriet  resided 
abrcMd,  no  process  could  be  served,  and  no  ap- 
pearance was  entered,  and  the  suit  was  discon- 
tinued. A  decree  woa  made  lo  the  original  suit, 
declaring  that  both  parties  were  in  lault  and 
that  the  damace  aliould  be  equoDv  borne  by 
tbem,  and  condemning  the  responoents  to  pay 
a  TnoIeW  of  the  damagee  suffered  by  The  Har- 
riet and  her  cargo.  Ailer  an  appearand  affirm- 
ance of  tbe  decree;  motion  was  made  in  behalf 
of  the  owners  of  Tbe  Seringapalam,  praying 
1**]  that  tbe  court,  in  catinutinR  the  compensation 
due  to  tbe  owners  of  Tbe  Harriet,  would  direct 
the  i«giitrar  to  ascertain  and  deduct  tliARif  rom 
a  moie^  of  the  damage  sustained  hj  The  Ser- 
ingiqkatam.  But,  it  was  objected  that  the  own- 
era  of  the  latter  were  only  defendants,  and  no 
praver  for  compensation  was  made  in  their  be- 
aaii,  and  none  could  be  allowed.  Dr.  Lushing- 
lon  said:  "  If  the  two  actions  had  been  goii^ 
on  according  to  the  ordinary  usage  and  practice 
in  thi«e  cases,  the  sentence  of  the  court  would 
have  attached  to  both  vessels,  and  tbe  court 
would  have  decreul  a  jobt  reference  to  ascer- 


t^n  the  amount  of  the  total  damage  and  would 
have  directed  the  said  damage,  with  tbe  costs, 
to  be  equally  divided  between  tbe  respectiTe 
ownera.  Tbe  croeB-octlon,  howerer,  Mving 
bera  abandoned,  tbe  court  mode  its  decree  for 
a  moiety  of  the  damage  done  to  Tbe  Harriet, 
and  this  decree  bas  been  afflnned  by  the  Privy 
Council."  Then,  after  sbowing  that  the  aHxal 
and  affirmance  wooM  not  stuu  in  the  way  of 
doing  Justice,  be  adds :  "  I  do  not  exactly  see 
how  I  can  deal  with  the  second  suit,  which  has 


lar  cfrcuniBtances  of  the  case  itselj 
could  have  foreseen  the  result  of  this  proceed- 
ings before  the  Trinity  Master*,!  wouldcertain- 
ly  have  mode  some  arrangements  at  tbe  tliiM 
U>  meet  the  circumstances  of  tbe  case ;  for  I 
never  will  be  induced,  unlesscompelledbv  law, 
to  further  the  commission  of  an  injusuce  to- 
wards either  party  upon  a  mere  matter  of  form. 
Taking  allthecircumstoncesotthecaielnlomy 
consideration,  the  course  I  shall  adopt  is  this:! 
shall  not  depart  from  my  original  decree,  but 
shall  confine  thereference  tothcamount  of  tlie 
compensation  to  which  the  ownera  of  The  Har- 
riet are  entitled.  At  the  aame  time  I  ehall  not 
permit  tbe  full  amount  of  that  compensation  to 
be  paid  to  (hem,  unless  they  submit  to  the  de- 
duction of  a  moietv  of  tbe  damagee  sustained 
by  the  owners  of  llie  Seringnpal^." 

In  tbe  case  of  The  Ctdvpio,  Swabey,  S8,a  col- 
lision bad  occurred  with  The  Equivalent.  Tbe 
owners  of  The  Calnwo  brought  suit,  and  the 
decree  vras,  that  both  wrtieswerein  fault,  and  ^'"^ 
pronounced  for  half  The  Calypso's 
Then  tbe  ownera  of  Tbe  Equivalent  f 
the  owners  of  The  Calypso  presented  a  petition 
tbot  tbe  suit  dtould  be  distnissed  because  of  the 
fonner  adjudication.  Dr.  Lushington  declined 
to  dismiss,  but  without  deciding  whether  tbe 
matter  might  not  be  set  up  as  a  defense,  and  in- 
timated that  it  was  not  commendable  to  wait 
tbe  result  of  one  action  before  bringing  a  croso- 
actlon,  and  be  refused  costs.  He  sold :  "  Ths 
usual  practice  is.  that  when  one  vessel  baibMa 
proceeded  against  in  a  cause  of  coIUsIod,  and 
the  owners  ot  tbe  other  think  tli^  have  any 
chance  of  obtaining  a  decree  tn  theur  favor,  to 
entera  croaa-action;  and  it  Is  generally  agreed 
between  the  pracUtfoner*  that  the  dedB&i  in 
tbe  one  case  shall  govern  tbe  decidon  tn  the 
other.  I  am  not  aware  Ibat  it  is  in  the  power 
of  tbe  court,  if  the  proctors  were  not  consenting 
to  such  on  agreement,  to  aay  that  bodi  actiona 
should  be  governed  by  the  one  as  a  mall«r  of 
right." 

These  caaea  serve  to  show  bow,  by  reason  of 
tiie  tedmicalitiefl  of  procedure,  and  the  clnm^ 
nees  of  tbe  proceaa  tued  for  attaining  the  cor- 
rect result,  the  origijial  maritime  rule,  t 
In  itself  simple  and  easy 
Involved  and  obscured. 

Thus  where  the  Merchant  Shipping  Act  de- 
clared Uiat  if  cert^n  rulca  of  navigation  weie 
infringed  tbe  owner  should  not  recover  Ua  any 
damage  sustained  in  acolUrfrai,  itwasbeMthtt 
he  should  not  have  tbe  benedt  of  avetaee;  7^ 
AvTora,  Lusb.  Adm.,  897,  and  where  uesaiiK 
Act  exempted  tbe  owner  ffom  rei^ooalbili^ 


le,  tboni^ 
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for  tlw  acta  of  a  ooaipalsoiT  pilot,  It  wa*  hdd 
tbat  Iw  abould  not  benbtect  to  kyeivge.Uioagli 
entitled  (o  ncoTerbaUoI  hb  own  low  from  ue 
otber  TCMel  In  fnulL  l%t  MmUtmI,  17  Jurist, 
5)8;  A  C,  B4  Sng.  L.  A  E.,  S80.  ThSMdecU- 
fcHU  wet«  cootniiy  to  the  maritime  rule,  thoo^ 
perbaps,  ia  the  former  case,  tiie  worda  of  the 
itttat«  required  the  constnictloD  given  to  it 
See,  1  Fmrson,  Ship.  &  Adm.,  696;  2  do.,  111^ 
117. 

A  like  deputuie  from  the  m&rltlmc  rule,  we 
think,  wu  made  in  the  late  case  of  Chapman  v. 
aimmirav.  Cb.,  L.  R.,4Prob.  Dlv.,  1ST,  which 
I*  much  relied  on  by  the  counsel  of  The  Ella 
Warley^.  In  that  case,  a  collision  occurred  be- 
tween The  SaTeraake,  owned  by  Charaun  & 
■]  Co.,  and  The  Vesurhu,  owned  oy  the  Betbet- 
lands  Ck>.,  by  whidt  The  VesuTius  was  sunk 
with  a  total  Joes  of  ship  and  cutgo,  Talned  at 
£83,000,  and  The   SaTemake  was   damaged 


coonterclaim,  the  subs^tul«  created  by  the  late 
Judicature  Act,  for  the  old  cnM»«Gtlon.  Both 
parties  being  declared  in  fault,  a  refoence  was 
made  to  the  registrar  to  ascertain  the  damages 
of  t^  TKriooa  parties.  At  this  point,  the  owners 
of  The  SaTemake  filed  a  bill  in  equity  to  obtain 
the  benefit  of  Umited  liabllity^jinAering  £5,064 
H  the  Talue  of  their  ship  at  £8  per  ton;  and  ob- 
tdned  a  decree  for  paying  into  court  that  ftmd 
with  interest.  The  ques^on  then  arose  as  to  the 
dbpoafdoD  of  this  fund,  and  for  what  amount 
ncD  party  in  intereat  should  be  permitted  to 
pn*e  for  dividend.  Blr  Geo.  Jesael,  Master  of 
tlte  RoOs,  decided  that  the  ownen  of  the  cargo 
rf  The  Ten  vltu  and  her  master  and  crew  were 
eotitted  to  prove  for  half  of  their  loes.  As  to 
the  ownen  of  the  ship,  his  dedaloa  was  that  the 
proper  amount  to  be  proved  was  the  half  of  her 
Tilue  less  the  half  of  the  loM  sustained  by  The 
fiavenutke,  according  to  the  maritime  rule  as 
before  explained.  The  ownen  of  The  Saver- 
nake  i^pealed,  and  contended  that  their  claim 
for  a  moMy  (of  damsige  sustained  by  them), 
wUch  vras  £^000,  abonld  stand  good  against 
the  owneca  of  The  Vesuvius  absolutely,  and 
Aoidd  not  be  deducted  from  the  moiety  of  loes 
■oat^ned  by  The  Tesovius,  but  that  the  owners 
of  the  latter  should  prove  against  the  fund  for 
their  entire  moie^  of  loss  without  deduction. 
This  would  have  the  effect  of  enabling  them  to 
Mt  off  the  £2,000  against  any  dividend  which 
mi^^t  be  awMifad  to  the  ownen  of  The  Tesu- 
viiis,and  would  enable  them  to  get  back  so  much 
of  the  amount  paid  Into  court  The  Uaster  of 
the  RoUs  had  considered  this  a  prnxieteroas 
Halin,  and  coutiuy  to  the  mftanlngrtft  h*  maij- 
time  rule.    But  the  majority  of  the  Lordi  Jv- 


jr  contended  for  1^  the  ^>- 

pdiania.  We havecarefullycooaideraalberea- 
aoo*  given  bf  the  various  Judges,  and  are  nn- 
able  to  avoicf  the  conclusion  that  the  Master  of 
the  RaDs  and  ZordJiutiefBreU  took  the  proper 
view  cf  the  Bubject 

In  this  count^  the  courts  of  the  United  States 
are  not  snblect  to  the  same  disabilities  which 

r|  aabatnas  ue  proceedings  of  the  Enril«h  court*. 

"  By  the  Act  of  Congms  of  July  «,  1818,  Rev. 
BtaL.  sec.  Kl,  It  is  enacted  that  "Where  cauiea 
of  a  Uke  aatun.  or  relative  to  the  aame  ques- 
flee  !•  Oro- 


tioo,  an  r*"*'*;  before  a  court  of  the  United 
Stales,  the  court  may  make  sodi  orders  and 
rules  concerning  proceedings  thttelnae  may  be 
conformable  to  the  usages  of  courts  tor  avoid- 
ing unneceasaiT  costs  or  delsy  in  the  adminis- 
tration ol  Justice,  aiMl  may  consolidate  aald 
causea  when  It  appean  reasonable  to  do  so." 
The  power  of  consolidation  here  given  enables 
the  (UBtrict  courts  sitting  in  admualty  to  pro- 
vide for  cases  of  the  kind  under  coualderatioa 
In  a  manner  adapted  to  the  emb  of  Justice 


it  clothes  them  with  the  necessary  authority.  In 
cases  of  collision,  to  combine  the  Butts  arising 
thereon,  into  a  single  proceedln/t.  and  whero 
both  puties  are  found  to  be  in  fault,  to  make  a 
ringle  decree  (as  was  done  in  this  cnse).  In  ac- 
coraaace  with  thdr  ri^ts  and  ubligations  as  re- 
sulting from  the  law.  And  even  where  no  cross 
libel  is  filed,  if  the  respondents  in  their  answer 
allege  damage  sustained  by  them  In  the  collis- 
ion, and  diuge  fault  ag^nst  the  vessel  of  the 
libelants,  and  pray  a  set-off  or  recoupment,  in 
case  they  should  themselves  be  held  to  be  In 
fault,  we  see  iM  good  reason  why  the;  diouU 
rtot  have  Uie  benefit  of  average  afforded  l^  thv 
law,  at  least  to  the  extent  of  Uie  claim  of  the  li- 
belants. This  would  be  more  in  accord  with  the 
liberal  ai^rit  In  which  the  rules  of  pleading  aro 
administered  In  this  country,  than  a  rigid  ad- 
herence to  the  English  practice  would  admit  of. 
In  the  case  of  The  Smphire,  18  WalL,  56  [8S 
U.  8.,  XZI.,  8161.  Mr.  Jitttiot  Strong,  deliver- 
ing the  opinion  at  this  court,  observed:  "  We 
do  not  say  Uiat  a  cross  libel  ia  always  necessary 
in  a  case  of  collision,  ia  order  to  enable  claim- 
ants  of  an  offending  vessel  to  set  off  or  recoup 
the  damages  sustained  by  such  vessels,  if  both 
be  found  In  fault.  It  may,  however,  well  be 
questioned  whether  it  ought  not  to  appear  in  the 
answer  that  then  wen  such  damagea."  As  it 
nowhere  appeared  by  the  pleadlMB  In  that  caea 

that  ilift  rwgwwH^iwihi  lp<^  «i«ti^lnw1  any  jlftmagft^ 

it  was  held  that  they  had  waived  any  claim  lor 
such  damage.  The  suggestion  of  ./iMtMS  BtroDR, 
however,  as  to  the  Don-necesBlty  of  a  crass  libel. 
Is  a  very  pr^nant  one. 

Bat  wuvimjfurthe*  discussion  as  to  the  prop- 
er or  adndssibie  mode  of  plqadiug^fcff  the  re-  [X81 
spondents  in  this  case  did  file  across  Ubel— It  Is 
■uffldent  to  say,  that  the  forma  and  modes  of 
proceeding  in  the  courts  of  the  United  ^tatea 
are  not  such  as  to  interpose  any  serious  diffi- 
culties in  the  way  ot  carrying  out  the  simple 
role  of  the  maritime  law  w  ith  regard  to  averag-. 
log  the  damages  occadoned  by  a  coUidou  where 
both  veasela  an  in  foult.  And  If  they  were,  It 
would  not  alter  the  relative  tight*  of  uie  parties 
as  settled  by  that  law.  We  have  referred  to  the 
embarrassments  caused  by  the  technical  rules 
of  {vocedure  in  the  ^'^"g'"''  oourts  for  the  por- 


In  conclusioa.  It  is  proper  to  remark  that  the 
British  Statutes  on  the  subject  of  limited  re- 
sponaibiltty  of  shipownen,  as  well  as  those 
which  regulate  the  forms  of  proceeding,  andit- 
ferent  from  oon.  The  rule  of  limitation  aa  ad- 
ministered by  US  is  mndi  more  Hbenl  lo  the 
shiiK>wnen  than  the  Enj^ish  rule.  We  only 
make  tboa  UaUe,  wh«n  bee  f   ~ 
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iftnlt,  for  Um  tsIim  of  their  abip  >fi«r  the  col- 
liHk»,  M>  tlui  if  Um  tliip  U  loM,  tbelr  furtber 
llaUUtr  fa  ezUnguUied;  whibt  inBnglaDdit  fa 
Tnatiitdned  to  the  ezteat  of  £S  p«r  too,  end  in 
«>me  CMoa  £1B  per  ton,  of  their  uliip'B  meuute- 
mcaL  To  A>pt7  to  oar  law  the  rule  of  coa- 
structlon  wliich  ma  given  h7  the  £«rd*  •AutfM* 
in  the  cue  of  t^hapntan  t.  t/itharUindt  (%., 
would  often  reaull,  and  would  In  thia  caae  re- 


owners  of  The  North  Star  would  have 
tain  both  tbeir  own  entire  lote  and  half  of  that 
of  the  owners  of  The  Ella  Warlej,  whilst  both 
vessels  were  alike  to  blame  for  the  collision.  A 
rule  whidi  leads  to  such  results  cannot  be  a 

Appljlng  to  the  present  case  the  tnatitinie 
rale  as  we  understand  it,  it  being  ascertained 
that  both  puties  were  in  nult,  the  damage  done 
to  both  Toaelsshoidd  have  been  added  together 
in  one  mass  or  sum  and  equaOy  divided,  and  a 
decree  should  have  been  pronounced  in  favor  of 
the  ownen  of  The  EHa  Warier,  whfch  suffered 
most,  agahist  tboee  of  The  North  Star,  which 
Bufterad  least,  for  half  the  difference  between 
roai  the  amounts  of  their  respectlTe  losaesi  for  The 
^''^'  Ella  Warle7,br  her  loss,  discharged  her  portion 
of  the  common  burden,  and  so  much  more  as 
the  anxiunt  that  would  thus  be  decreed  in  her 
favor.  Her  delivery  to  tbe  waves  was  tanta- 
mount to  her  surrender  Into  court  In  case  she 
had  survived.  It  extinguished  the  penonal  lia- 
billtj  of  her  owners  b;  the  mere  operation  of 
tbe  marldme  rale  itself.  As  there  was  no  de- 
cree against  her  owners  tor  tbe  payment  of 
mouey,  there  vras  no  loom  tor  tiie  applicatloD 
In  tbelr  favor  of  tbe  statute  of  limited  liability. 
The  owners  of  The  North  Btardo  not  claim  the 
benefit  of  the  law,  and  probably  could  not,  be- 
cause the  fault  of  that  ship  lay  In  her  original 
constructioD,  and  was  attributable  to  the,own- 
ers  themselves.  Bo  that.  In  fact,  the  question 
of  limited  liability  had  no  application  to  the 
case.  At  the  same  time  Ilfa  proper tosay,  that 
it  is  at  least  questionable  whether  the  benefit  of 
the  statute  can  be  accorded  to  any  shipowner 
«r  owners.  In  the  absence  of  any  claim  there- 
for Id  tbe  pleadings.  Such  cWm  must  always 
be  based  on  the  collateral  fact  that  the  loss  or 
damase  was  "  occasioned  oriocurred  without 
the  pnvity  or  knowledge  of  such  owner  orown- 
ers.''  R.  8.,  sec.  4388,  and  It  would  seem  that 
an  allegation  of  that  fact  sliould  soniewheTe  ap- 
pear In  the  pleadings.  As  no  such  allegation 
Is  made  and  no  claim  of  the  kind  fa  set  up  by 
tbe  owners  of  The  EUa  Warlev,  Itwonldbeez- 
ercfaing  agrealer  latitude  ofioauleeQce  to  allow 
it  to  be  set  up  now,  than  has  ever heen  asked  of 
thfa  court  before.  Nevertbdeas,  as  the  time 
within  which  a  party  may  be  allowed  to  insti- 
tute supplemental  proceedings  forobtalning  the 
bepeflt  of  the  law^ias  never  been  precisely  de- 
fined, wo  have  deemed  it  best  to  decide  tbe  case 
upon  the  rights  of  tbe  parties  on  tbe  merits,  in 
Older  lo  save  further  litigation  and  expense. 

Sinet,  Iher^fim,  (As  deere»  tf  Me  dreuit  Qmrt 
«M  made  in  piteite  amfermiiff  with  Ote  vietM 
vkiA  ue  have  expremed,  it  mvit  be  affirmed  with 
interutfronitedate;  andinaemvehaebothpar- 
tie*  have  appealed  fiom  laid  fleeree  upon  ;pmiitdi 
tehieh  AoM  itot  bam  ntitaintd,  eaeh  partg  thavtd 


poftlmroteneMta  on  tkit  appeal;  oTid  the  eauet 
muitberetitittedlol/i4  Oireaif  (Murtfor  etiek  ^ir- 
therpreeeedinMaemi^be  in  aeeerdanoe  with  late. 
ltueaop7.    met: 

',  Clerk.  Bup.  Oouit,  U,  8. 


JOHN  H.  CLARE  m  XL.,  Claimants  of  tba 
Steamer  New  Oklkaxb,  Her  Tackle,  etc 
Appti.. 

JOHN  a.  WEEE8,  JAMES  W.  WTCH  wr  At. 
(See  &  a.  *■  nu  ir«t>  otteMB,"  u  Otto,  i»-Ul} 


I.  Tbs  testtmoor  etven  in  onesuitbyoi 
ijATt  ownen  of  a  soboooer  ■■  to  tli>  "^t 
value ol tta repairs  is  notevldatoe  li 

ooiumon  with  blm  and  not  parUms. 

[No.  mT] 
Arffued  Oct.  se,  IsSt.       Decided  Not.  6, 188t. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

The  libel  In  thfa  case  was  filed  in  the  dis- 
trict court,  by  the  appeUeea,  to  reoovK  dam- 
ages resulting  from  a  collision. 

Tbe  district  court  entered  a  decree  In  faT<^ 
of  tbe  libelants  for  915,683.87,  with  Interest 
and  costs.  Both  parties  having  ajqiealed.  tba 
court  below  found  the  following  facts  and  con- 
clusions of  law: 

JtnA'nf*  cf  PiuH. 

1.  A  little  after  five  o'clock  In  tbe  morning 
of  tbe  eth  of  September.  1874,  a  collision  oc- 
curred between  tbe  sdiooner  Allle  BIckmore. 
owned  t^  tbe  libelants,  and  tbe  steamer  New 
Orleans,  in  the  Atlantic  Ocean,  abotit  forty  Cl*l 
miles  southeasteriy  from  Cape  Henlopen. 

a.  The  schooner  badacarrving  capacity  of 
over  six  hundred  tons,  though  sne  r^stered 
only  three  hundred  and  ninety  or  thereabouts. 
She  was  less  than  a  vear  old,  and  bound  on  a 
voyage  from  Femandina.Florida,to  New  York, 
with  a  full  load  of  pine  lumber,  stowed  below 
'       deck. 


daylight,  s 
have  been 


bavebt,- .    -  

wind  was  very  light  from  tbe  southward  and 
eastward,  but  a  considerable  swell  was  roUIng 
from  tbe  southeast. 

S.  Tbe  course  of  the  schooner  was  about  NE. 
by  N.  She  had  all  sails  set,  but  there  was  not 
wind  enough  to  keep  them  full,  and  she  was 
Dot  making  more  than  a  mile  and  a  half  or  two 
miles  an  bour.  Her  lights  were  properly  set 
aitd  burning,  and  die  was,  in  all  respects,  well 
equipped  and  inanned. 


KOTK-OUUMim:  rl^tiQf  ri«Mi(indsadin|rv» 

""■'■"■  ,        1M0.8. 

D,B,i..ab,LiOOglC 


Batlt  t.  WAaHTHOTOK  «n>  Ln  TTriviiuiti. 


"W.  i  W.,  andher  speed  eleven  miles,  oi;  kUtI 
more,  tu  lioui.  Tois  wu  full  apeod.  About 
t^ent;  minutea  before  the  colUmon,  her  look- 
cnt  n»  wlthdnwn  from  his  sutioa  on  the 
foreculle  and  set  to  work,  with  kll  the  other 
mm  then  od  watch,  washing  ^decka.  The  tec- 
nad  offlcer,  whose  watch  it  was,  was  with  his 
mm  luperlntendiDg  their  wok.  From  the 
time  the  lo'ikout  was  withdrawD,  there  was  oo 
one  who  could,  in  an;  reapect,  pofonn  that 
dutf  except  the  man  at  the  wheel,  and  he  did 
not  discover  the  nchooner  tmtil  his  attention 
va«  callad  to  her  bj  the  mate,  U  the  time  and 
in  the  maaner  herdnafler  stated. 

T.  When  the  Teasela  were  two  or  three  miles 
iptrl.  the  steamer  was  discovered  and  didv  le- 
portsd  bj  the  lookout  on  the  schooner.  From 
thit  time  she  was  closely  watched.  The  schoon- 
er wu  kopt  steadily  on  her  course  until  the 
Aoiner  was  not  more  than  seven  or  eight 
bondred  feet  away,  when,  the  danger  of  col- 
lision bring  imminent,  the  second  mate  who  was 
oa  deck,  mve  an  order  to  luff,  and  at  the  same 
S]  lime  called  out  an  alarm  (o  the  steamer;  but  be- 
fofe  UT  material  change  In  her  coutse  bwl  been 
made  tae  Teaads  came  together, 

B.  ThescboowsT  wMDotaeeoatall  from  the 
Mssmer  until  the  second  mate,  hearing  the  cry 
of  alarm  wbkh  came  from  her,  etepped  from 
where  he  was  standingon  the  main  deck  to  the 
Marboaid  side,  andsawher  close  upon  him.  He 
imnwdiately  no  op  from  the  nuuo  deck  into 
the  witeel-hoiise,  wbcre  he  ordered  the  wheel  to 
■3  lime  nssietiiig  to  port  it  over 


pen,  at 
liiuielf.     _ 
tiin  who  V 


I  in  a  room  opening  out  o 


smooner,  rang  the  proper  bells  to  stow  axA 
Mop.    Before  the  course  of  the  Bteamer  w 
dly  changed  by  the  porting  of  the  ' 
erheadwaywassenslbly  affected,  she 


Mop. 

(enslly  changed  by  the  porting  of  the  wheel, 
or  herheadway  was  sensibly  affected,  she  struck 
the  schooner  on  the  port  bow,  between  the 
stero  and  the  cat-head,  and  cut  into  her  about 


tte  fmetoast,  and  to  within  four  feet  of  the 
keel. 

tf.  In  a  diort  time  the  steamer  took  the  schoon- 
er hi  tow  and  carried  her  to  the  Delaware  break- 
water. Prom  there  die  was  taken  by  a  tug  to 
PUIadetpUa,  where  she  was  unloaded  and  her 
cafgo  taken  on  to  New  York.  She  was  also  put 
in  repair  and  refitted  at  that  port. 

10.  The  account  of  damages,  u  stated  by 
the  eommlMloner  in  his  report,  is  sustained  by 
the  evideoee.  except  the  Item  of  91.000  tor  dam- 
agts  to  the  starboard  side.  As  to  that,  the  evl- 
dence  shows  Itaat  when  the  leptin  wen  com- 

Seted.  the  veaael  was  in  as  good  general  con- 
lioD  ss  she  was  before  the  colHrion,  tad  that 
if  the  biU  of  Blsdy,  Hlllman  &8tnaker  tspidd 
is  fun  without  the  deduction  of  $aOO  for  In- 
cKaie  ol  value,  full  compensation  vrill  he  made 
for  inj  injofy  to  the  starboard  side. 
(hndutioru  t^  Lmt, 
1.  That  the  collision  was  caused  solely  by 
the  tsnlt  of  The  New  Orleans  in  not  keeping  a 
mDdeat  kxAout,  and  In  not  seeing  the  schoon- 
er la  time  to  keep  out  of  her  way. 

t.  That  the  Ubelams  are  entitled  to  recover 
m  the  euonnt  of  the  decree  below,  with  Inter- 
to  le  Ono.  r.  S..  Boob  27. 


It  on  (14,036.92  from  the  date  of  that  decree, 
;  the  rate  of  6  per  cent  per  annnm. 
As  both  parties  have  ^)pealed  and  the  decree 


Whereupon  the  claimants  appeded  to  this 


Mr.  Jwitief  Flsld  delivered  the  opinion  of 
the  court: 

The  findings  of  the  drcuft  court,  wbtdi  an 
conclusive  here,  show  that  the  steamer  waa 
wholly  In  fault  for  its  coUlaion  with  the  scbooD- 
er;  and  she  was,  therefor^  Justly  condemned 
to  pay  all  the  damagea  inflwted. 

The  only  qnertion  open  for  oar  cmidderation 
arises  upon  the  exception  to  the  ezdurion,  by 
the  commisaloner,  of  the  testimony  given  in  an- 
other suit  by  one  of  Uie  part  owners  oi  the 
schooner,  as  to  the  extent  and  value  (rf  its  re- 

C.  The  exclusion,  we  think,  was  cotncL 
statements  of  tbe  part  owner,  ezpresalng 
his  Judgment  as  to  the  matten  upoii  which  be 
was  examined,  could,  at  most,  bmd  onlv  him- 


owners,  wno  were  merely  tenants  in  cc 

with  him,  not  partners.    Story,  Part,  sec.  408. 

Aktm  q^rrmetf. 

1va»  oon.   Test : 

JamaH.  McKenner,  Clerk,  8np.Oo(ut,tT.e. 


OEORQE  U.  BATLT,  Individually  and  as 
Exr.  of  R  H.  Batlt,  Deceased,  F^.  in 


WASHINGTON  AND  LEE  UNTVERSnT. 

(See  a.  C  U  Otto,  ll-U.) 

CoBifotUiaiiinbankrvftef—^tatvte. 


nkmptor  ease,  ratlfledbr 

.docs  not  operate  as  a  dis- 

cteifeof  the  banknipi'    — 

fraud  or  ROwlDff  out  ol , 

S.  BeMlan  IToI  the  Aot  of  June  % IRl.  ob. VO, 
wblob  deolana  eooh  a  oompoattloa  to  be  binding, 
does  not  repeal  seetton  BUT  of  the  BaviMd  Statutes. 

[No.  10.] 
atOmiUtd  Oct.  10, 188t.    Dteidtd  Not.  €.  laSt. 


The  hiatoiT  and  facts  of  the  case  sufficiently 
mwar  In  the  opinion  of  the  court. 

JAmtw.  Jekt  H.  »— --- J  Jomm  Laten- 
lbs  and  Wmiaaa  W.  Hows,  for  plalntUf  In 


Jfr.  Jvttiet  Millar  delivered  the  optnitm  of 
the  court:  [1*1 

In  the  Second  District  Court  of  the  Parish  (rf 
Orieans,  in  the  matter  of  the  inccesrioii  of  R. 


ib.Goo^ 


BtjrKEME  CocsT  o»  vam  Vxtteo  Staisl 


Oor.  Tdm, 


MUioa  irf  UwHCOuntpniented  In  Qtorgt  H. 
Bmjij,  axMutor  <rf  mU  R.  H.  wIt,  oj  the 
WMblogkn  BBd  Lee  Untfinrfty,  wUdi  wu  » 
lentoe  nnder  tbe  win  of  thedeceHed. 

Thb  oppodden,  w  br  M  the  cue  before  ne 
ll  ooacened,  wm  lo  an  Hem  of  |18,(in.'ni, 
wUdi  Oat  conn  dedded  to  be  »  driit  frrai  the 
fitmof  BarfyAFciad.  the  memben  of  irtddibMl 
beeadecluiql  bankmpt,  and  in  regard  lo  whom 
a  reaolntioo  o(  oonvarilhm  I7  On  credilm*  bad 
been  conflmud  bj  the  Dfatrlct  Court  ol  the 
United  ataioi. 

Tlw  plaintUr  la  errar  hen  reUed  nprni  tl 
OtHnpoMlkn  ae  diedmdng  Urn,  both  as  < 
Motor  of  the  eMate  of  nU  bnther,  and  ai 


■hoold  onlj  be  paid  in  doe  o 


On  appeal  of  the  Waeblngtoa  and  Lee  Uni- 
Tendtf,  the  anpreme  Court  of  LooUana  de- 
dded  that  tbe  Ilem  npnaaoted  a  debt  br  the  flz- 
eculor,  of  a  fldndaiy  character,  which  was  not 
barred  bj  the  compodtloD  order,  end  dtncted 


position  In  a  bankniptc;  case,  ratified  by 
r  of  the  dietrict  court,  operates  ai  a  dia- 
■B  of  the  bankrupt  from  all  his  dd>ts,  in- 


la  decided  advenelj  bv  thie  court  aome 
Tcan  after  the  preeent  wilt  of  error  was  ned  ._  ^ 
tothecaee  of  Wtlmot  t.  JHwj^,  108  V.  B.,  817 

[xxn.,  sM]. 

It  le  tljiere  Iteld  thet,  notwilhstaitding  the  com- 
mbendTC  terms  hi  whkh  the  Act  of  18T4  [18 
StaL  at  L. ,  188],  in  lis  17th  section  declane  neb 
a  compoaitioo  to  be  Mndliw,  it  was  not  intended 
I]  to  npeal  section  S117  of  &t  Berised  Statutes, 
wbidi  enacta  that  "No  debt  created  bj  fraud  or 
embesxiement  of  Uw  benkrupt,  w  %  bis  de- 
faleatlon  as* public  officer,  or  while  acting  in 
any  fldudaiy  character,  ifaall  be  'discharged  by 
proceedlnp  in  bankruirtcT." 

This  -«—"—  -" -' 

the  re 
tion. 


_,i  t^  the  proceeding  in  bankruptcy, 

and  be  is  ieftio  account  with  the  court  in  that 
characUr,  aa  thongfa  no  composltiaD  in  bank- 
nipl^  had  been  made.  Whether  in  that  ao- 
0Mmtio(t  be  was  executor  or  not,  and  whetiier 
aa  such  ezecntor  be  bad  so  dealt  with  the  Item 
la  question  as  to  be  relieved  of  liability  as  ex- 
ecMOT  or  to  be  bound  for  it,  are  matten  de- 
pending on  the  ^^dlcadon  of  the  law  of  Loo- 
Istana  to  the  facts  of  the  case,  and  inmlTe  no 
qtuatiou  under  the  bankrupt  law. 


nne  oopT-  ^eet: 


H.  KoSeonar,  Ctetk,  Bup.  Cbnrt,  U.S. 


THE  SBIF  STERLIHO,  E.  A  A.  Bbwau.  [MT] 

mr    Au,  Owncn,  and    the    TOW-BOAT 
EQUATOR,  a.  A.  J.  H.  Puansu,  Own. 

en,  BiAi^,  AfpU., 

K  K.  PETERSEN  >T  AI. 

(8aee.a,''I««A«rNM«Hl  lite  Xg>alar,*'M  Otto. 

CWUitoi  hftmo  tmtU    datcgw    eotU  mi  ^k 
paaL 

L  Wberelbeownanvt  ■TMelereeBtWedtaa 
deem  BfaliiM  two  c«h«r veasHi  tors  innHoq,tt 
ihonU  not  be  afainat  both  tbmJs  for  tte  full 
amount (« the toH. but  the  Oamaitai  Aonllbeap- 


?^  .tta  rifta  ba^  rM»Ted  to.the  UbelauSort- 
IsBt  the  anbrBUHNmt  from  either  of  then  to  the 
aztiBt  of  her  Mpakted  vahM; tai  em  oCtbe  tnabO- 
ttr  of  the  othw  fi>  rannd  for  ber  portlOD. 

1.  Wlwn  the  attnUoa  of  the  oouitbriow  wm 
not  oalled  to  an  obJeotioB  to  the  tonn  of  lb  decne. 

oouDt  of  wlilifli  It  li  nrened  ben,  eedi  pettr 

w  teqalied  to  pu  U  own  oosti  hiltali  oomC 
lNo.48.] 
Aiftui  Out.  14,  ish.       Deeided  JTm.  8, 18St. 


The  Ubd  Id  this  case  waa  Hied  In  Uw  District 
Counof  the  United  Stat»  for  the  Districtof 
Loulaana,  by  the  umileeejo  lecorer  damuM 
lesultingfnMn  a oN&sion.  Tlie  trial  rendiediiL 
a  decree  In  favcR'  of  the  libelants  for  |8.a>B.85. 
wlthooetB.    This  decree  hBTiiig  been  affirmed, 

trialeh 
court. 
A  fnither  etaten 


t  of  the  can  q>peata  in. 
the  opinion  of  the  court. 

■Memn.  J.  Wmwck  OoolatoB,  C.  B.  Btn- 
oMm,  R.  B.  Avtsne  and  WOiam  L.  JVAiom, 
for  appellants. 

Mmn.  JoMpk  P.  Hmbot  and  VtWam 
8.  StnMet.  for  an>elleee. 

Jfr.  0/iitfJiutiei  Wmito  deUrered  the  opin. 
ion  of  tbe  court : 

Thia  was  a  niit  in  admiralty  against  tbe  ship 
Sterling  and  tow-boat  Equator,  for  damage* 
■nstahiedbythebarqneBif,inacolUsion.  Both 
the  ship  ud  Iow4)o«t  were  found  lo  be  In 
fault,  and  th^  wen  condemned  in  ttlitb)  for 
the  whole  amount  of  the  kes.    From  a  decree 

<  that  effect,  this  anieal  was  taken. 

It  is  conceded  th^  upon  the  facts  found,  tbo 

raers  of  The  Sif  are  entitled  to  a  decree  aninet 
the  ship  and  the  tow-boat,  as  both  were  infanh. 
TlieweU  estnUished  rule  in  sudt  caeee  ietoap- 
the  damages  equally  between  the  two 
\g  Tessela,  the  n^'  being  tcMrved  to 
unt  to  ccdlect  the  entire  amount  from 
either  of  them  hi'  case  of  the  inaMUty  of  tbe 

r  to  respond  tot  her  pcrttwL    Zfte  Wath- 

inglen  mid  tkt  OnMory.t WaU.,  BU  [7«  U.  B., 
XIX.,  7881;  n»  jJabama  emd  The  Oametnek. 
92  U.  a.,  M«rXXm.,  IWUna  Vintnta  Bar- 
fwm  and  T^  AgiuM,  VII}.  S..  817  fXXrV.. 
muneOmefma^^aitane  CMt.VlVI. 
S.,n8[2^rV.,980].    Aa  hi  this  case  tbe  do- 


/MK/orD^aifloiilAtrd.    Bee>  note  to  tte  QQ' of 
Baitftra  T.  BAeout  ff  tr.  CXX^^  MX 

D,g,tza:Jb.GOO^C* 


Ai>AM8  ▼.  CsnmDm.    Wkctr  v.  HesTSAOS  SsotraiTr  Co.     S78.  STT;  6(0,  aoS 

toted  bj  the  defendant,  Crtttcoden,  tlom,  and 
llu  other  in  •  rait  b;  the  defendant,  WeaTsr. 
The  two  ndU  preaented  aabalantlallr  Uw  mem 
qneMlona  for  adtadlcatloB,  but  Ot^  wv«  In 
ul  other leepecUoIMhict  ThetwodecTeeawMe 
rendered  on  the  wme  day,ai»d  drawlntaert  fawn 
Mardi  «,  187*.  The  deceit  oc  .1,  in  the  ma- 
eatnilt,onaMMhaf  Octobr  ISSl.diEmfiaed 
the  bm,  and  faom  a  deoee  to  tuat  effect  lUa^t- 
pealwaa  taken. 

The  caie  cornea  dead;  within  the  nile  Mated 
atUtepmeotTerminJEeinrtoJiL  A  Co.  [ante., 
IS],  to  the  effect  thatdisUnct  decreeainbTor 


rugianinat  The  Slerihic  and  The  Equator,  ant 
tErir  nqiectiTe  atlpoiaton,  aeveially,  each  la 
one  hnU  of  the  cntiTe  damage  and  ooata,  anv 
balance  of  anch  half  which  the  Ubdant  ihaU 
not  be  aUa  to  enforce  agalnattdther  Teeael,  to 
be  paid  bj  the  other  tmmI  or  her  ttipulaton. 
Aa  it  doea  not  appear  fiom  the  reemd  that  the 
attention  of  the  court  below  waa  called  to  this 
oUectitw  to  the  torn  trf  the  decree,  each  parte 
wiD  be  required  to  paj  hi*  own  ooala  In  Ihfa 

T/udmrm^l^OtreuU  Court  Urtttrmd  and 
Ikt  eoKiirtmaitMl,  with  iiutnuMont  ta  enOr  a 
MM  deerte  in  aeeBrdanea  «AA  (Mi  opinion,  add- 
Uu  imttrett  talktialt  ^uukMtrf. 

Iniaonpj.    TMt: 

3m2m  B.  MnKmniy.  Ckrk,  Bup.  Ooiut,  U.  8. 


k.  a.  ADAMS,  TnMee,  am  0.  C. 

*— tg~-  in  BankmptG7  of  VT.  T.  Wsatbb, 

a  Bankrapt,  J^plo., 

«. 

THOHAB  J.  CRIITKNDHH  xtal. 

(Sea  s.  c„  la  Otto,  STi^  sn.) 

Artidtfetfm  at  to  avtount—ftdBrai   guntton. 


IBM 

■attar 

lava  of' 
fIntUa 


■avaaftbermiadl 


faot  that  the 

- be  tr--^— 

ladStata^or  toeatka  n , 

JuriadleUon  for  the  terlew  of  the 
IV  utfcnw  of  the  olroult  or  dlrtiict  cxNiTta, 
'  of  the  mafluT  In  dlqwte,  exotuali^o  os 

{BoTflM.] 


B^mtUed  OeL  te,  ISSt.    JMded  Sbv.  6,  jast. 


Btatea  for  the  Northern  Diitrict  of  Ala- 
bama. 

The  hlatorj  and  Cacts  of  the  caae  aufBdentl^ 
unear  In  the  opinion  of  the  court. 
^Umn.  WminH    K.   MeAUlater,   Jiv, 
Jkna^  Ih  Pnf^  and  H.  X.  Jotim,  tor  fipd- 


Mr.  CM^  JiuMte  WaH*  deUvetvd  the  opln- 
lon  of  the  court: 

Tbb  caae  waa  mbmttted  ooder  Rule  90,  but 
on  kMAlns  Into  the  reootd  we  And  that  we  have 
no  Jnriedtction.  The  ndt  waa bcgnn  Inequity 
t  WTj  ^  an  Matanee  In  baakruptty  and  a  jnuchaaer 
of  certain  lud*  tcM  ondv  an  order  of  the  bank- 
rupt court,  to  leattain  the  defendant  Crittenden 
ban  enforcing  a  decree  in  hla  favor  agalnat  the 
rnpvV  for  f  1,BB8.9B,  and  the  defendant, 
wonTer,  from  anfon^g  another  decree  in  her 
faTor  for  $3,Stil,10.  The  decreet  to  be  enjohied 
wereantirelj  tqNUVte  and  dlatinct  ftom  each 
other,  OM  havii^  been  rendered  In  a  ault  Inatl- 


irOK-AvMiMIni  of  IT.  a  aar— I  Owrt  d»- 
fcalrtlnaja.-  turn  w*i«  rf  flt(iiBaBymila<  awj^ 

taadnmtnt.   Bet^ MJ* to OocSonv. 0|3cb, MU. 
AFtLkn 


tbeae  iqqiellBnIe  would  be  In  no  better  condition, 
becauae  the  aggregate  of  the  two  decrees,  with 
Intereat  addeoto  the  date  of  the  rttmiif^  <;{ 
the  bill,  Ulest  than  «S,000. 

The  mere  fact  that  the  matter  In  diapiile 
Briiea  under  the  Conatltndwi  or  lawa  <d  the 
UuUed  Statee,  or  tnatka  madt,  doe*  not  give 
UB  JurladlcUon  fw  the  review  01  the  Judgmenla 
or  oecreea  of  the  drcnit  or  dlattict  courta.  If 
the  value  of  the  matter  In  diqiate  loiucbcaaei 
doee  not  exceed  95,000,  we  cauDot  ooDslder  them 
anv  Biara  than  otnen  In  which  the  amount  in 
nuue  la  lest  than  our  tariadlcHotial  IbnlL 

iKfflMlMNf. 
Tnieoopj.    Teat: 

Jamta  H.  KoKenney.  Cfark,  flnp.  Oo<Bt,lT.8L 

ated-ua u.  B„  M;  usc.a^MS.  luu.B^aa 


WEETH  n  al.  ApfU., 


(See  8.  a.  U  (Mo,  (M.  nJ 
JwUdietion  on  <Utitton  a 


Btatee  tar  the  Dlatrlct  of  Nebna^ 
The  hiatorj  and  facta  of  the  caae  i 

aimnr  In  the  Mrfnlon  of  the  court. 
JTMra.    Joka  M.  Tb"     ' 

BatthHn,  tta  appellanta. 
JTewra.  J.  D.  namplinll  and  B.  B.  Amm, 


and  a   A. 


cate  of  dlvWou  after  a . 

witbtbeoplnk»of  the  pnalding  Judge,  ai  re- 
qatradbyieettonOBOof  the  BevlBed  Watulea. 
The  value  c^  the  matter  In  dlapnle  la  lata  than 
(0,000,  and  we  have,  conaegnentlj,  no  Jorl^ 


UM  Mrt«l»dMt  «aM0N<^  OlrMt  Oarti 

Id  [7.&S>i>iwMaMrt*i:fl««akat«t 

DigitzfidbyGOOgle 


BcTBZKB  Court  or  tbx  Usi 

dktiOD  iinlfi  the  qoMtloiu  certlfled  are  mch 
u  we  CHI  consider. 

The  contiOTer^  la  as  to  whether  certiln  notas 
■ned  cm  are  nmrfoos.  lo  thepTOgrev  of  the  csQw 
a  refereitcewai  made  to  one  ca  the  manera  of 
the  court  "  To  reoort  on  the  law  and  the  facta 
as  shown  bj  the  pleadlngB  and  the  proofs  here- 
in." The  nuMer  reported,  itating  the  facta  he 
found  and  his  coodnaioni  of  law  thereon.  To 
tlila  report  exceptions  were  tiled  t^  both  parties, 
raOAi*"'  ^^  ground,  among  othen,  that  the  facts 
lotntj  foujij  muj  stated  were  not  suat^ned  by  the  evi- 


tollowing  ana 

1.  Wlwt&er  the  notea  sued  on  were  uiorious. 

2.  Whether  the  tnaMer'a  report  diould  in  aU 
thton  be  affirmed. 

Tlmae  an  the  qneationa  certlfled  toua. 

The  rule  is  weO  aettled  tltat,  to  give  us  Jurla- 
dlctioD  on  a  ccrtlflcate  of  division  of  opinion  the 
questions  certified  muit  be  of  law  and  Dot  of 
Act.  WOtim  V.  Bznium,  8  How.,  2CS;  i>mM:*- 
toua  T.  Staeart,  IB  How.,  5<H  [N  U.  8.,  XV., 
4B0];  SiOimdn  t.  BridM  Co.,  1  Black,  S84  [W 
U.  8.,  XVn.,  M.DanieUv.  B.  S.  Cb.,  8  Wall., 
254  £70  U.  S.,  XVm.,  2801;  BreUt  v.  Breitt. 
4  Wall.,  2  [71  U.  B.,  XVIII.,  887].  We  cannot 
in  this  way  be  callea  on  to  consider  the  weight 
or  effect  of  evidence.  It  is  equally  well  settled 
that  we  cannot  take  jurisdiction  where  the 
whole  case  is  oertifled  up  for  adjudication  in- 
stead of  single  points.  I7;S.jBmJ(9r.»Pet.,S73; 
Ifetntith  vThhOdm,  6  How.,  48. 

The  certiUcate  in  this  case  is  manifestly  sub- 
ject to  both  these  objections.  The  counsel  for 
the  appellanla  opens  his  arinimeut  with  the 
candid  statement  that  "  The  nnt  question  sub- 
mitted depends  on  the  solution  and  determina- 
tion of  the  second,  to  wit:  whether  the  mastcr'a 
report  should  in  all  things  be  sustained:"  that 
is  to  say,  whether  the  evidence  supports  the 
flndings,  and  if  it  doeo,  whether  the  master 
was  right  In  his  conclusions  of  law.    This  cer- 


ftueoopr.    Test: 


H.  HoKenner.  Qerk,  Sop.  Court,  U.  S. 


0AKE8  A.  AMBB  n  AK,  Survivon  of  Them- 

selves  and  Oakxs  Ahbb  and  Outkb  Ambs, 

Deceased,  Copartners,  under  the  Firm  Name 

of  OLiVEn  A^u  ft  SoNB,  Pffi.  in  Err., 

a. 

ICHABOD  L.  QUIMBY 

(See  8.  G^  U  Otto,  SlUtl.) 

JfiMgan  pmeHee— proof  o/ aeeulion  efinilm- 
ment — cHeUnot  of  gualily  of  ffoodt—tharge  to 
jury—teeond  vint  of  error,  ^afitiet  on. 

■aim  of  court  Rroveralna  the  pleadtiu*  and 
A  Hlchlnn  provides,  that  where  a  defend- 
■  on  B  claim  bf  way  of  Kt-off,  founded  un 
:■  by  Mr.  JutUa  Bi^tcbtobd. 


>  second  lu^ment,  i 
lint  wtA  of  error. 
[No.  68.] 
Argtud  JAn.  1,  f,  18SS.     DeeUMNot,  XS.  1 


.. the  Circuit  Conrt  of  the  United 

±  Sutes  for  the  Western  Distrklof  Hfchlgsa. 

The  history  and  facts  of  the  case  fully  appear 
In  the  opinion  of  the  court. 


Mr.  JvtUee  BI»taUbrd  delivered  the  op(n-  [84S] 
ion  of  the  court: 

The  defendant  in  error  brought  tbia  salt 
ag^ost  the  plaintiffs  in  error  in  Juy,  187S,  in  a 
courtof  the  State  of  Michigan.  Itwaaremoved 
taito  the  Circuit  Court  for  the  Western  District 
of  Michigan,  in  Augunt,  1873,  before  the  dec- 
laration was  died.  The  action  is  (issumpnV.  The 
declaration  claims  $2S,000  for  goods  sold  and 
delivered,  and  a  like  amount  for  money  had 
and  received,  and  $15,000  for  Inlereat.  The 
plea  was  wm  amvmpiU  with  a  notice  of  set-ofl 
to  the  amount  of  $25,000,  and  a  notice  that  the 
goods  alleged,  to  have  been  furnished  by  the 
plaintiff  were  furnished  under  n  special  contract 
that  they  were  to  be  of  first-class  quaUlv,  and 
that  they  were  not.  A  further  notice  unoer  the 
plea,  alleged  that  the  goods  furnished  were  fur- 
nished under  three  several  contracts,  made  Jan- 
uary 2, 1666,  Jnonaiy  S7,  1866,  and  December 


plaintiff  did  not  fulfill  ibe  contracts  as  to  the 
quality  of  the  handles.  In  April,  1875,  the  suit 
was  tried  by  the  court  without  a  Jury.  On  the 
findings  of  the  court,  a  judzment  wms  rendered 
forthe  plaintiff  for  t7,8&5.63.  The  defendants 
brought  the  case  to  thb  court  by  a  writ  of  er- 
ror, and  the  Judgment  was  reversed  and  the 
cause  waa  remanded  to  the  circuit  court,  with 

loeu.s. 


ib.GoogIc 


dfnctloiia  (o  awud  •  new  trial.  Tlw  dedaton 
of  Ihbooania  iqxnUd  inMn.a.,8M  [XXIT., 
6H].  llw  onlj  qnesdoD  there  preeeDted  and 
doleniiliud  was  M  to  tlw  [Hoper  conetnictkia  of 
a  written  ctmtnct  made  between  tfae  paitiee 
Jannaiy  9,  ISU,  lo  a  partlculaT  not  now  im- 


Tbe  caae  was  tried  a  aecoad  time 
before  a  Jmy  in  April,  1870.  The  juir  found 
aradictfortbepIi>intilffor|12,8».tS8,and  a 
tadntent  thereon  waa  tendered  aninat  the  de- 
hiuanta.  To  review  and  rertssetUa  judgment, 
thepresent  writ  of  error  has  been  bron^t. 

iTie  [daintifl,  to  maintain  the  laanea  on  hia 
part,  nad  in  evidence  «  atiptilation  algned  bv 
Ac  lenectlve  attoraey*,  wiienby  Ibo  defend- 
ma  admitted  the  sale  and  deliveiy  of  aliovel 
bandlea  ibti^ed  to  the  defendants'  Arm  and  re- 
ottnd  by  it  at  North  Easton,  Uaapachuaetia,  at 
[IMI  Itedaleeand  in  thequantidea  therein  aet  forth', 
beins,  in  186S,  lS,a07  docen,  in  S  Items,  in  Hay 
ud  July;  in  1866,  10,188  dozen,  in  IS  items, 
in  June,  JuIt,  A.aguBt  and  S^rtember:  and 
1,83>  dozen,  hi  8  itema,  in  November  and  De- 
canber,  up  to  the  20th;  in  18S7,  88,814  dozen, 
is  S7  item*.  In  eveiy  month  but  Januaiy,  No- 
nmher  and  December;  and,  in  1868,  11,118 
dotan,  in  11  itana,  in  April,  Hav,  July,  Sep- 
tember and  October.  The  itipulation  atated 
that  tlK  datea  civen  w«e  the  dates  of  tlie  ahlp- 
BKot  by  lall  mm  Hicbimnaiid  Canada;  that 
Ibe  datee  of  the  receipt  Dy  the  defendants  at 
Noith  Eaato«  were  flneen  daya  later  than  the 
•emal  dates  of  abiimient;  and  that  the  tUba- 
iff  ■HmjtipH  paymenta  on  account  of  said  han- 


dpaymenta 
dka,  at  the  dMea  and  in  the  auma  qiedlted  tbeie- 
iflertn  lbealipiilation,tiie  payments  amounting 
la  ;8Itl«8.4a,  The  stipulation  concluded  wi£ 
lUa  ciauae:  "Theaoeatitw  of  the  auality  of 
Vhandlea  delivocd  aa  aforeasld,  and  all  other 


M  then  exsmined  as  a  witness  I 
bis  own  behalf.  On  hia  croaa-examlnation  be 
teatiOed  that  there  waa  a  contract,  aigned  by  the 
penles  for  1866.  for  handles.  The  contntct  be- 
tu  shown  to  him,  he  "identified"  it,  as  the  UU 
oTescAtionB  states,  end  it  was  read  tn  evidence 
bf  the  dcfendanla.  It  bore  the  date  ctfjanuaiy 
l;ie6S.  The pWntift rested  his Gaae,andtbede- 
Imdants  introduced  testimony  and  rested  their 
defenae.  One  of  the  defendants  testified  that  he 
nade  the  contract  of  1866,  and  it  was  made  in 
the  eveniiw.  and  be  stated  who  were  present. 
Then  the  pblntUI,  being  recalled,  testified, with- 
out objection,  that  the  contract  dated  Januaty 
2, 1886,  was  not  rigned  on  that  day— on  the  eren- 
ia*  of  that  day.  He  waa  tbeo  asked:  "When 
VM  that  oimtTact  aigned  1"  Tbe  defendsnta 
ebjectadtothe  queatlon  on  the  ground  that  "It 
was  irrelevant  sod  immaleriaL  and  there  had 
been  no  Dreviona  denial  by  affidavit  or  otber- 
I  execution  of  the  coatract,  and  it 

patent."  The  plaintiff  replied  that 

the  fact  of  Ibe  execution  of  the  contract  was 
not  denlod,  "buthepropoaea  loshow  the  time 
of  tbe  execution  id  tbe  contract  was  on  Sun- 
day, which  avoids  tbe  contract"  The  court 
ovemded  the  objection,  aikd  tbe  defendantsex- 
cepted.  The  wftmaa  then  answered  that  tbe 
[■.HI  oonttsct  was  sigiMd  and  delivemd  on  Sunday, 
"*"'  January  l,18SS,statlEgth8  boor  and  the  place. 
See  I6O1TO. 


and  giving  particnlars  as  to  irtio  wes«  pi«sent 
and  what  was  done.  Tbe  defendants  tben  gave 
testimony  by  three  witneaaea  lo  contradict  the 
idainliS.  The  defendants  now  contend  that  the 
court  raiedin  permittiugtbe  plaintiff  to  testify 
that  the  contract  waa  executed  on  Sunday,  In 
view  of  the  then  situation  of  the  caae  and  what 
had  tranapfred  on  the  trial;  that  he  bad  given- 
evidence  as  to  lis  execution  and  allowed  it  to  be 

St  in  evidence  without  anggeeting  any  inflrm- 
,  in  it;  and  that  Ibe  defe^ntswould^ 


gan,  where  a  defendant  InaJats  on  a  claim  by 
way  of  set-oD,  founded  on  a  written  instrument, 
be  cannot  "bepatto  the  proof  of  the  execution 
of  tbe  instrument  or  the  bartdwritiiitr"  of  the 
opposite  party,  unless  an  affidavit  is  filed  "de- 
nying the  same;"  that  the  failure  of  the  plaint- 
iff to  file  auch  affidavit  was  su  admiidon  of  the 
execution  of  the  instrument  In  manner  and  form 


2;  a 


loshow  that  the 


inccnnpotency  of  the  evidence  waa,  that  Ibe  ex- 
ecution of  the  ci»kti«ct  bad  not  been  denied  iy 
affidavit.  Assuming  that  the  rule  at  court  re- 
ferred to  can  be  taken  i>ollce  of  by  thia  court, 
it  not  bdng  set  forth  in  the  record,  and  there 
being  no  statement  in  the  record  that  the  affi- 
davit referred  lo  waa  required  by  any  rule  of 
court,  and  assumlngthat  itb  to  be  inferred  that 
there  waa  not  anv  such  affidavit,  it  not  bdng 
set  forth  in  tfae  bill  of  exceptions  that  there  was 
not,  weare  of  o[dnion  that  the  rule  dted  refera 
(mly  to  proof  of  the  genuineness  of  a  seal  or  of 
handwriting,  and  does  not  refer  to  any  matter 
which  goes  to  show  the  invalidity  olberwise 
of  an  Instrument.  Sucb  a  provision  in  a  rule 
of  court  or  in  a  atalute  ia  not  nncommon  and, 
whenever  it  is  expressed  in  language  such  as 
thK  now  preseoteil,  it  has  never,  that  we  are 
aware,  received  anv  other  coostructioo.  In  tbe 
caatot  Pissy.  BtdianaH,  S  Hicb.,26,Pe{^and 


the  note.  Judemeot  waa  given  agalnat  them 
wltiiout  proof  that  tbey ' '  composed  the  firm  of  [9401 
8,  Pegg  &  Co.  and  executed  the  ru)te."  It  wsa 
held,  ^at,  an  the  defendants  bad  appeared,  and 
the  declaration  was  against  them  as  individuals 
and  did  not  allc^  th^  were  partners,  tbe  ques- 
tion was  aimfriywhetner  they  executed  the  note 
t^  the  name  anbecribed  lo  It ;  and  that  tbey 
must  be  taken  to  have  admitted  that  tbe  note 
was  executed  by  the  rarties  declared  against. 
The  decision  was  that  the  adndsblon  covered  the 
fact  that  tfae  signature  was  that  of  the  parties 
sued.  If  the  parties  be  sued  asiNUlners,  Oie  ad- 
mis^n  that  the  signatare  Is  their  signature  aa 
partners  necessarily  admits  that  they  were  part- 
ners. This  was  tbe  principle  ^lUed  in  Thmaa 
V.  Clark,  2  llcLean,  194,  and  IPraU^.  WiOard, 
0  Id.,  27.  In  C^min  v.  ifofen,  SS  Hich.,  229, 
a  written  contract  was  signed  in  the  name  of  a 
firm,  the  two  partners  in  which  were  sued  on 
tbe  contract.  The  general  Issue  was  pleaded 
without  any  affidavit.  '  One  of  the  firm  soi^t 
to  prove  that  the  otlier,  who  bad  signed  the  firm 
name,  bad  no  autlioriiy  to  do  so.  It  was  held 
101 


ib.Google 


SnFsm  CoDST  or  thb  Uihted  Statbb. 


that,  u  the  decUntioD  Bet  out  tbecontroct  __. 
balim,  and  all^jed  it  to  have  been  Joints  exe- 
cuted, its  execution  wm  «imltt«d  as  to  both  de- 
fendants. There  Ii  nothing  in  these  dedslona 
vrbich  goes  to  show  that  the  plaintiff,  notwith- 
standing aoTtliing  in  tlie  languaxe  of  the  rule  of 
couitinvoked,  c^ld  not  prove  that  the  contnct 
was,  in  fact,  sigDed  at  a  date  different  from  (hat 


_s  signed,  but  went  to  show  that, , 

dated  Januair  2,  it  was  signed  on  January  _. 
It  admitted  the  execution  of  the  contract,  but 
tended  to  avc  ' 
It  which  did  , . 

went  to  the  merita.  This  was  compett'nt  evi- 
dence and  was  notLmlcTantorimmateria].  Al] 
quettioDB  as  to  aurprise,  or  as  to  reopening  tbo 

case,  or  as  to  the  order  of  proof,  ' 

of  discretion,  not  revlew&ble  here. 

Another  written  contract  was  shown  to  the 
plaintiff,  and  "  identified  by  him,"  and  put  in 
evidence  by  the  defendant^  dated  December 
96,  1866.  It  provided  for  advances  by  the  de- 
fendants to  the  plaintiff,  and  for  their  accept- 
ance of  his  drafts,  andforhis  payment  to  them 
^^  of  "  i\  per  cent  commisaion  for  accepting  hla 
"*•■'  di^ts."  On  tlie  language  of  the  coptract,  " 
put  In  evidence,  a  question  was  raised  as 
whether  the  commlsEion  waa  lo  be  paid  on  all 
drafts  accepted,  or  onlvoo  those  which  werein 
excess  of  uiipmenta  of  handles.  On  his  re-di- 
rect examination,  when  IirsI  called,  the  plaintiff 
stated,  without  objection,  thathehadhada  du- 

Slicate  of  the  contract,  which  wu  deatroyed  by 
re ;  that  the  copy  so  introduced  iras  not  i~ 
exact  copy  of  the  one  he  had.  In  lis  reference  i 
the  2t  per  cent  commisrion  ;  that  the  one  he  had 
wsa  made  by  one  of  the  detendanta ;  that  drafts 
for  handles  shipped  he  was  lo  pay  no  commis- 
eions  on  ;  and  that  those  for  advances  before 
shipments  he  was  to  pay  commiasiona  on.  He 
was  then  asked  :  "  What  change  was  made  In 
the  duplicate  which  you  hod  ?  This  question 
was  objected  to  by  Uie  defendants  on  the  ground 
that  It  was  incompetent  and  irrelevant,  "  and, 
there  having  been  no  denial  of  the  execution  of 


parol."  The  objection  was  overruled,  and  the 
defendants  excepted.  The  vitneae  answered 
that  the  word  "advanced"  was  inserted  after 
the  word  "  drafts,"  »o  as  tc  read  "21  per  cent 
commission  for  accepting  his  drafts  advanced." 
The  defendants  contend  that  the  evidence  went 
to  a  denial  of  the  execution  of  the  contract  and 
was,  therefore,  incompetent  under  the  rule  of 
court  before  liefened  to.  The  remarks  before 
made  apply  to  this  point  also.  The  evidence 
went  to  show  what  the  actual  written  contract 
between  the  parties  was.  It  did  not  go  to  show 
that  the  defendants'  copv  was  not  actually 
signed  by  the  parties.  The  one  copy  was  as 
competent  evidence  of  the  real  contract  m  the 
other  was.  What  the  plaintiff  had  testified  to 
in  regard  lo  the  contents  of  hie  original  of  the 
contract,  was  admitted  without  objection  and 
permitted  to  stand,  and  no  motion  was  made 
'o  strike  it  out.    The  evidence  aonght  by  the 


ShdntiB  was  aaked  as  to  the  qnall^  of  the  han- 
les  furnished  by  the  plaintiffto  the  Old  f 
Company  in  18n  and  1868.    The  d  ' 


>,  a  witness  for  Ae 


le  Old  Cokmy 


objected  to  the  question,  on  the  ground  that  It 
was  irrelevant  and  incompetent,  and  not  admis- 
sible to  diow  the  quality  of  the  handka  for-  [S48] 
nished  to  the  defendants.  The  pUnttfTs  coun- 
sel then  stated  that  he  proposed  to  show.  In 
connection  with  the  offered  testimony,  that  the 
handles  were  of  the  same  general  quall^  as 
those  furnished  to  tbe  defen£uita.  "nMrenpon 
the  objection  was  overruled  and  the  defradants 
excepted,  and  the  wltneaa  answered  that  the 
quality  of  the  handles  sent  to  the  Old  Colony 
Company  In  1867  and  1668  wtagood.  Evidence 
bad  been  given  for  the  defendants  that  tho 
quality  of  the  handles  furnished  by  tbe  plaintiff 
lo  the  defendants  In  1867  and  18W  was  inferior 

tho  quality  of  those  he  bad  furnished  in  pre- 

3US  years.  The  plaintiff  subsequentiv  gave 
evidence  tending  to  show  that  the  handles  fur- 
nished by  him  to  the  defendants  in  1867  and 
18B8,  and  the  handles  furnished  by  him  to  the 
Old  Colony  Company  in  1867  and  1868,  were  of 
"-  same  kind  and  quali^.  AfterthlH  evidence 
given  there  was  no  motion  to  strike  out  the 
evidence  so  objected  to,  or  to  rule  upon  its  ad- 
misaibility.  The  evidence  objected  to  was  ad- 
missible. 

Alleged  erron  in  the  charge  to  the  jury,  and 
In  refusals  to  charge  as  requested,  are  urged  by 
the  defendants.  As  to  the  request  to  charge  re- 
specting the  right  of  the  defendants,  under  the 
contract  of  January  27,  1866,  to  charge  the 
-ilalntiff  back  with  the  full  value  of  bu(£  ban- 
lies  as  broke  tn  the  process  of  bending,  it  la 
sufficient  to  say  that  the  record  diadoses  that 
there  was  a  settlement  between  the  parties  re- 
specting the  172  dozen  handles  charged  back  in 
186S  under  that  contract,  and  that  there  %raa 
really  no  question  for  the  jury  as  lo  those  hao- 
dles.  If  the  charge  ^ven,  and  the  refusal  to 
charge  as  requested,  luid  tbe  effect  to  withdraw 
from  the  jury  the  consideration  of  the  173 
dozen,  it  only  effected  the  result  required  by  the 
settlement,  and  worked  no  injury  to  the  de- 
fendants. 

In  rerard  to  the  refusal  to  charge  that  the 
plaintifT  could  recover  tl.ST}  per  dozen  for 


of  particulars  is  not  in  the  n 
there  Is  no  statement  in  the  bill  of  exceptioua  as 
to  its  conlenta :  and  that  when,  in  the  course  of 
the  evidence,  the  claim  was  made  by  the  plaint-  r^._, 
iff  tor  «1.87t  per  doten  for  the  handles  dellv-  ^^*'> 
ered  between  taose  dales,  the  defeodanta  ob- 
jected that  there  were  Uiree  items  In  April, 
1667,  carried  out  In  the  bill  of  particulan  at 
(1.36  per  doien,  and  the  plaintiff  uen  and  there 
claimed  that  the  bill  of  particolars  contained  a 
mistake  in  that  respect.  Tbe  ctiarge  of  tbe 
court  was,  that  while  the  plaintiff  could  not  re- 

M ■— -"TsUianbia  blU  of  par- 

not  bound  by  a  mis- 
take in  caring  out  the  rale  or  price,  hut  could 
show  what  he  was  actually  to  have.  We  see  no 
error  in  this,  under  the  circumstances. 

The  request  made  to  charge  as  to  the  opera- 
tions of  1808  was  granted,  and  the  Instruotton 
IM  IT.  9. 


ib.Goo^^Ic 


BKTifOtm  T.  Werxhh  R.  R.  Co. 


to  the  Jnry  t 

Althoapi  this  coiut  reremd  the  flnt  judg- 
ment and  reminded  the  cMue  (or  «  new  trl&l, 
audit  Dew  trial  hubeeo  bad,  wUh  a  new  Judg- 
ment, the  plaintlffi  in  error  now  orge,  witliout 
having  miaed  the  point  before,  thai  this  court, 
instead  of  having  awarded  a  new  triaL  should 
have  rendered  a  Judgment  for  the  defendants 
below  (m  the  flndlnn  made  1^  the  circuit  court 
tt  (he  flrat  trial,  aid  that  it  should  now  do  so. 
The  question  is  not  open  (or  this  court  to  review 
OB  thiB  writ  of  error  the  Judgment  it  rendered 
<Hi  the  former  writ  of  error.  Tnat  Judgment  has 
been  carried  Into  eOect,  and  the  jNvttes  who 
procured  it  have  enjojed  the  benefit  of  It  In  the 
new  lilal  they  have  had. 

Tkejadgmtntoftkg  Ctreuit  Court  it  aglrniea. 

TniBOopj.   Tbw: 

Jama  R.  MfKnney,  Clerk,  Sbp.  Oouit,  V.  6. 


f*"'  SILAB  SEYMOUR  BT4L.,  Surviving  Partners 
of  8.  SETifonB  &  Compaq,  Ftjfi.  in  Err.. 

WESTERN  RAILBOAD  COMPANY. 

(Bee  B.  a,  U  OUo.  8W-8B.) 

Partnen,  when  to  join  ia  aetion. 


■nfa  other  parttei  as  he  may  aesoclBte  with  him  un- 
der Ibe  name  of  SiACoiiipaQr,"sl0Md  and  sealed 
S  the  ooveiMiit6r,aQdslgnted^8.*Co."br  the  hand 
i-  matlag  In  bAslT  and  bv  authorltr  <n  the  part- 
aaoblp— (owj'to'*thesaU[S.  *  Company,  partlas 
«I  the  BBCXNid  part,"  for  work  to  be  done  by  tbem, 
aO  ttaaBe,*bo  are  panoen  at  thetkneodhealgnlnB 
<(  the  aareement  may  Join. 

[No,  60.] 
Jr^naf  Oet.  SI,  IS&t.      Deddtd  Hoe.  13,  188g. 

F  ERROR  to  the  Circuit  Court  of  the  United 
SUtes  for  the  Eastern  District  of  North 
Carolina. 
The  cose  la  sufllcienlly  stated  by  the  court. 
Mtttrt.  John  W.'Hlnsdkla  and  Bannal 
r.  PhilUpa,  (or  pUintiSs  in  error. 
_Mc**n.    Jaina  C.   JieBae,  Anpiatoa  8. 
nand  Tlioma*  V.  F\ilUr,  fordefend- 


JTr.  JvtHee  Grar  delivered  the  opinion  of 
the  court: 

This  fs  an  action  of  covenant,  brought  by 
Silas  Seymour  and  three  other  mnont,  describ- 
iDE  themsel  vea  as  copartners  trading  in  the  name 
ai3  style  of  B.  Beymout  A  Company,  and  proee- 
cnied  since  the  death  of  one  o(  them  by  the  sur- 
vivors, against  the  Westen  Railroad  Oompany, 
upon  an  agreement  purporting  to  lie  made  be- 
tween  the  defendant  of  tlie  first  part,  "AndSibe 
S^moui  and  such  other  parties  aa  he  may  as- 
soclalewithbimunderthenameof  S.  Bcymour 
A  Company  of  the  City  of  New  York,  of  the 
secoitd  part;"  by  which  "the  said  B.  Seymour 
A  Company,  parties  of  the  second  part,  agree 
to  construct  a  railroad  aa  therein  spedfled;  and, 
"(or  and  in  consideration  of  the  faithful  per 
fiinnance  bv  the  said  S.  Seymour  ft  Company, 
parties  of  tne  second  part,  of  aU  and  singuur 
the  condldoDs  herein  contemplated  or  contained 

■Hosd  QoCe  br  Mr.  Juliet  Out. 
See  leOrni. 


on  thdr  part  proper  for  them  to  do,  the  West- 
ern Rimroad  Company  of  the  first  part "  agrees 
to  pay  "unto  the  said  8.  Seymour  ^  Company, 
parties  of  the  second  Dart,"  certain  sums  In 
money,  stock  and  bonds.  The  agreement  states 
that  "the  parties  hereto  have  intercbaueeably 
set  their  bands,"  is  duly  dgned  and  seued  In 
behalf  of  tlie  defendant,  and  is  also  signed  "B. 
Seymour  ft  Co.,"  but  k  not  oQierwise  signed 
nor  sealed  in  behalf  of  the  plaintiffs  or  either  of  -a<i<i 
them.  laJei] 

At  the  trial,  the  plaintiffs  proved  the  execu- 
tion of  the  aigieement  declared  on,  and  offered 
evidence  tending  to  show  that  Seymour  txo- 
cuied  it  in  behaS  and  by  authority  of  the  firm 
of  B.  Seymour  ftCompany; that Htils dale,  and 
until  the  subsequent  stoppage  of  work  under  it, 
the  plaintiffs  composed  Inat  firm;  that  Seymour 
and  the  three  others,  as  the  persons  whom  he 
associated  with  himaelf  under  the  name  of  S. 
Seymour  ft  Company,  immediately  began  and 
afterwards  performed  work  upon  the  railroad 
under  the  agreement,  die  reHuits  of  Which  had 
ever  Hutt:  beeu  enjoyed  by  the  defendant;  and 
that  the  defendant  knew  that  the  plaintifls  com- 
posed the  firm  of  S.  Seymour  &  Company  and 
were  working  upon  its  road  under  the  agree- 
ment as  contractors.  But  the  Judge  excluded 
the  evidence,  ruled  that  (here  was  a  variance, 
directed  a  verdict  for  the  defendant,  and  ren- 
dered Judgment  thereon;  and  the  plaintiffs  al- 
'     id  exceptions. 

'be  court  is  of  opinion  that  these  rulings  were 
incouB.  In  an  action  upon  a  covenant  made 
with  two  or  more  peraone.  all  the  covenantees 
Join,  although  only  one  of  them  seals  the 
wrecment.  Fetney.  Bury,  S  Dowl.  &R.,15a; 
&C.,3B.&C.,»5B;i?.  fl. Co. v.abiMrrf,13 How., 
807,  38T.  It  is  not  necessary  that  all  of  them 
should  be  named  in  the  contract;  it  is  sufficient 
that  they  are  so  described  therein  that  they  can 
be  identified.  Shep.Touch.  ,2S6;6rett}/  r.Oibufn, 
L.  R.,  1  EKch.,  112;  Remit  v.  WatU.  L.  R..  1  Q. 
B. , 418;  S.  C,  7 B.  ft  8.,  528;  iTLarm-r,  BaxUr. 
L.  R.,2C.  P.,550.  Andupoua  covenantwitba 
partnership  by  its  partnership  name  only,  all 
who  are  partners  at  the  time  of  its  execution 
may  sue.  Ho^mun  v.  Porter,  2  Brock.,  166; 
.Orvwn  V.  0MAan,  S  Jones  (N.C.),  1;  1  Lindley, 
Part.  4th  ed.,  476. 

The  agreement  declared  on — by  the  redtal 
that  it  is  made  between  the  defendant  and  "Silaa 
and  such  other  parties  as  he  may  as- 
sociate with  him  under  tile  name  of  8.  Seymour 
ft  Company,"  by  the  lepeated  mention  of  "the 
said  S.  B^mour  ft  Company,  parties  o(  the 
second  part,"  and  by  the  signature  of  "8.  Sey- 
mour ft  Co." — appeora  to  ^e  court  to  manifest 
the  intention  of  boUi  parties  to  the  agreement 

. .  that  all  the  persona  associated  together,  [3SS] 
under  the  name  of  S.  Seymour  ft  Company,  at 
the  timeoflheaigningof  the  agreement, should 
dolhe  work  and  receive  the  compensation  there^ 
"' "  stipulated. 

It  lollowB  that  the  plaintiffs,  upon  provingto 
the  FBtlafactlon  of  a  Jury  the  facts  aboi'e  stated, 
which  they  offered  to  prove,  would  be  entitled 
to  maintain  their  action.  The  judgment  for  Hit 
defendant  mutt,  tfitrtfore,  be  reverted  and  U4  eatt 
renuinded,  with  dirttHoni  to  tet  atide  Ms  mnUtt 
and  order  a  nfu  tritU. 
Twae  oopj.   Tett: 

Jamea  H.  HoKenney,  Clerk,  Sup.  Court,  D.  8. 


ib.GoogIc 


Svpuots  Court  of  thx  Umrsd  Btates, 


Oct.  Tnuc, 


Com.,e.  P.,<tU;  Beinu-v. Ftiaon,n Ui..aei 
Mouton  T.  HMe.  1  La.  Add.,  198. 

It  la  accordinKlj  beld  bv  the  Louitiaiw  CoorU 
thkt  the  debt  oi  another  u  a  wiflldePtcoiMidei- 
■tion  to  fUBtain  am  obligation. 

All  that  the  LouislBiw  law  reqnirea  la,  that  th» 
pKuniae  to  P47  the  deblof  anotlwr  alull  befreelT 
made,  and  that  it  ahall  be  In  midng. 

Rev.  Slat  of  Louiriana,  wc  \4A£. 

Ifoutan  T.  JfebU,  1  La.  Ann  193;  Flood  v. 
nomat,  G  Hart.  (N.  S.),  66S;  jf.  0.  Oat  Co.  T. 
FtmUUtie.  IS  Rob.,  878;  Jf.  0.  A  C.  R.  R.  Co. 
T.  CBopnum,  B  I«.  Ann.,  96;  XiuM  t.  Qold- 
omiA,  laLa.  Aiin.,560. 

The  Code  providoa  that  surety  may  be  given 
tor  the  prindpal  Dot  only,  but  for  the  nirety. 

CirU  Code  of  La.,  art  8007;  MeKaraU  t. 
MeMtUaa,  9  Rob.  (La.).  IB. 

Memn.  f7<i|iliaa  BrAinard  and  0«ar(« 
H.  Batoa,  for  defendant  in  error. 

The  let  loei  amtraclvi  nivema  the  nature, va- 
liditf ,  construction  and  dfect  of  contracts. 

Story,  Cont.,  sec  658;  Pare.  Cent,  Sih  ed., 
Tol.  3,  p.  STO-1;  Add.  Cont.  801;  BImj,  Confl. 
L.,  4th  ed..  sec.  242;  Whart.  Confl.  L..  M  ed.. 
sec.  454,  and  cases  cited;  Phil.  Lit.  L.,  Tol.  4, 
p.  616;  Savigny.  Guthrie's  2ded.,  806,  227,  829; 
/»re  Giyn,  15  Bk.  Reg.,  497,  SOI. 

This  principle  has  been  laid  down  by  this 
court  nitli  so  much  deflniteness  aa  to  render  a, 
dtation  of  other  authorities  hardly  excusable. 

Seudder  v.  Union  Sat.  Bk.,  91  U.  8.,  40S 
(ZXIII.,  US). 

Even  when  a  contract  Is  by  Its  terms  to  be 
performed  partly  in  one  State  and  partly  in  an- 
other, it  has  been  held^oper  to  construe  It  ac- 
cording to  the  law  of  New  York  where  it  waa 

Morgan  v.  If.O.  M.  A  T.  B.  B.  Co.,  S  Woods, 
844;  Kittg  v.  Bamum,  6  La.,  607. 

Where  a  person  assumes  an  obligation  at  liU 
own  domlcil  the  law  of  that  domidi  controls  Uift 


Whart  Confl.  L.,  2d  ed.,  sec.  410;  Uoyd  v. 
GvibeH,  L.  R,  1  Q.  B.,  115,  122. 

The  present  case  Is  not  Flthln  the  exception 
to  Ibis  genenl  rule. 

Whart.  Confl.  L.,  ad  ed..  sec.  426. 

A  much  stronger  case  than  the  present  is  that 
of  the  Indorser  erf  a  promiaaorr  note,  whoee  lift- 
billty  is  flzed  by  the  place  of  indorsement. 

JiTrutr  V.  SItddon,  12  Wend.,  489.  [See  not* 

Mr.  JtuUce  Hirtthawa  delivered  the  opin- 
ion of  the  court: 

This  action  was  brought  by  tlie  plaintiff  in 
error,  a  citizen  of  Louisiana,  against  uie  defend- 
ant, a  dtizen  of  New  York,  in  the  Circuit  Court 
for  the  District  of  Loui^ana,  upon  a  writing 
obligatory,  of  which  the  following  is  a  copy: 
"  State  of  Nbw  York, 

OoujUs  of  A'eid  York. 

Know  ell  men  by  these  presents  Uiat  we, 
Henry  B.  McComb,  of  Wilmington,  Sute  of 
Delaware,  and  £i  Noitou,  of  the  City  of  New 
York,  Slate  of  New  York,  ore  held  and  firmly 
tx>und,  joiDtly  and  Bevcrelly  unto  Richard 
Pritchard,  of  New  Orieana,  his  executors,  ad- 
ministratora  andaBsigns,  in  the  Hum  of  fifty-tive- 
thousand  ($55,000)  dollars ,  lawful  money  of  the 
Doited  States,  for  the  payment  whereof,  we 
bind  ourselves,  oui  hcin,  executors  and  admin- 
106  UtS. 


ib.GoogIc 


FBITCHAItD  T.  NORTOH. 


U4-14X 


7  these  present*.    Sealed  wltb 

„ .  itedtbli  thiitiethdayof  J-- 

A.  D.  d^iteea  handrcd  sad  Reventy-four. 

Whae«,  the  sf oiewld  Richard  Prltchard  has 
iigaei  au  appeal  bond  as  one  of  the  Baredes 
ihoeon,  jointly  and  sererally,  on  behalf  of  the 
defendant,  appellant  in  the  suit  of  J.  P.  Bar- 
titan,  Jr.  t.  T/ie  JVne  Orharu,  Jadcaon  and 
Omat  NortJiem  Sailroad  Oo.,  No.  9241  on  the 
docket  of  the  Seventh  Diatnct  Court  for  the 
I^riah  of  Orleana. 

Now,  the  condition  of  the  above  obligation  fa 
BuJt  that  If  the  aforesaid  obllsors  shall  hold 
btnnless  anci  fully  indemnify  the  said  Richard 
Pritchard  aeainEt  all  loss  or  dAmage  arlBlDe 
from  his  liability  as  surely  on  the  said  appeal 
bond,  then  this  ohligation  oball  be  null  and  void; 
otbenriae,  Etiall  remain  in  full  force  and  effect. 
H.  8.  HcCOKB.  ' 
Ex  Norton. 

Richard  Pritchard,  of  vhom  the  p] 
error  la  executrix,  had,  on  November  30,  1872, 
>iined  in  abondassuretyfortheNewOrleajiB, 
Jackaon  and  Great  Northern  Railroad  Com- 
pany, in  a  anspensiTe  appeal  taken  bv  the  lat- 
MT,  from  a  judgment  rendered  agauist  it  in 
favor  of  HamsoD,  In  the  Seventh  Diatrlct  Court 
for  the  Parish  of  Orleans.  A  Judj^ent  was 
rendered  on  that  appeal  in  the  Supreme  Court 
of  the  State,  May  80,  1876,  againat  the  railroad 
companv,  in  s^isfaction  of  which  Pritchard 
liecame  liable  to  pay  and  did  pay  the  amount, 
10  recover  wbicb  Ilia  executrix  broiwht  thla  ac- 
Tbe  condition  of  Uiia  appcalbond  waa, 


piaintIS  in 


t  mar  be  lendered  against  It,  or  tbU  the 
Mine  shaU  be  satisTLed  by  the  proceeds  of  the 
•ale  of  Its  estate,  real  or  personal,  if  it  he  cast 
ia  the  appeal;  otherwise  that  the  said  Pritchard 
<tiil.,  rareties,  atiall  bo  liable  ia  its  place." 

The  defendant  set  up,  by  way  of  defense,  that 
the  bond  of  indemnily  sued  on  was  executed 
uid  delivered  by  him  to  Pritchard  in  the  State 
of  New  York,  and  without  any  conaiderallon 
therefor,  and  that  by  the  lawB  of  that  State  it 
waa  void  by  raason  thereof. 

There  was  evidence  on  the  trial  tending  to 
n^ve  that  the  aijpeal  bond  was  not  sicnea  bv 
Pritchard  at  the  inslance  or  request  of  HcComb 
or  Norton,  and  that  there  was  no  consideration 


was  executed  and  delivered  in  New  York.  There 
was  alio  put  in  evidence  the  provisioos  of  the 
Revised  BWtutes  of  that  State,  2  Rev.  Stat. ,  406, 
0*  f oUowa: 
fjlf  1  '■  Sec.  77.  In  every  action  upon  a  sealed  in- 
urnment, and  when  a  Eet.oS  is  founded  upon 
■nv  sealed  instrument,  the  seal  thereof  shall 
only  be  presumptive  evidence  of  a  auffldeni 
counderalion,  whi?h  may  be  rebutted  in  tlie 
■nw  manner  and  to  the  same  extent  as  if  the 
instrument  were  not  sealed. 

Sec.  78.  The  defense  allowed  br  the  last  sec- 
tion shall  not  be  made  nnlesa  ue  defendant 
sbatl  have  pleaded  the  same,  or  shall  l)ave  given 
notice  thereof  at  the  time  of  pleading  the  gen- 
eral i«ue,  or  some  other  pica  denyine  the  con- 
tract on  which  the  action  is  Ijrought. 

At  the  request  of  the  defendant,  the  circuit 
conrt  charged  the  Jury  that  the  indemnifying 
bond.  In  reelect  to  its  validity  and  the  consif 
See  16  Otto. 


eratloD  reindsite  to  simioit  it,  was  to  be  gov- 
emed  Iqr  uie  law  of  Hew  Tork,  and  not  of 
Louldana;  and  that  if  tbey  belteved  from  tbo 
evidence  that  the  vppe^  bond  signed  bv  Rich* 
ard  Pritchard  sa  anrety,  waa  not  signed  i)y  him 
at  the  Instance  or  request  of  McComb  and  Nor- 
ton, or  either  of  them,  and  that  no  consldeta- 
tlon  ^ssed  between  Pritchard  and  HcComb 
and  Norton  for  the  signing  and  execution  of 
the  Indemnifying  bond  bf  them,  then  that  said 
bond  was  void  for  want  and  abaeiu»  of  any 
consideration  valid  in  law  to  sustain  it,  and  no 
recovery  coidd  be  had  upon  it. 

The  plaintiff  reqneal«d  the  court  to  charge 
the  Jury,  that  if  thev  found  from  the  evidence 
that  the  consideration  for  Uie  indemnifylng- 
bond  was  the  obligatioa  contracted  bv  Pritch- 
ard as  surety  on  ue  appeal  bond,  and  that  the 
object  of  the  indemnifying  bond  was  to  bold 
harmless  and  indemnify  Pritdiaid  ftom  loss  or 
damage  by  reason  of  or  growins  out  of  said  uv 
peal  bond,  then  that  the  eonsioeiMion  for  said 
indemnifying  bond  was  good  and  valid  and  la 
competent  to  support  the  action  upon  the  bond 
for  the  recovery  of  any  such  loss  or  damage 
.sustained  bv  Pritduud.  This  request  the  court 
refused.  Exceptions  were  duly  taken  to  these 
rulings,  which  are  now  assignea  for  error,  thero 
having  been  a  verdict  and  Judgment  for  the  de- 
fendant, now  sought  to  be  reversed. 

is  claimed  on  behalf  of  the  plaintiff  in  er- 
.  that  by  the  law  of  Louisiana  the  pre-exist- 
ing liability  of  Pritchard  aa  surety  for  the 
raflroad  company  would  be  a  valid  considera- 
tion to  sumKirt  the  promise  of  indemni^,  not- 
withstanding Pritdiard's  Uat^ty  bad  been  in- 
curred without  u)y  previous  request  from  the 
defendant  below,  llitt  claim  is  not  controverted, 
and  is  fully  supported  by  the  ciUtlons  from  the 
Civil  Code  of  Louisiana  of  167^  artlclea  18M- 
1960,  and  the  decisions  of  the  Supreme  Conrt 
of  that  State.  .Ptoodv.  T^oiTias.S  Hart.  (N.S.), 
tf&\Qa*  Co.  V.  Aiuftfi'^,  12  Rob.  (La.)  STB ; 
R.  S.  Co.  v.  Oatnnan,  8  Ia  Ann.,  88;  fmnff 
V.  £'t)M*>nM,12La.Ann.,B60.  In  the  case  Isst 
mentioned  it  is  said  that  "  The  conmct  is,  in 
tta  nnture,  one  of  personal  warranty,  recog- 
nized by  articles  878  and  S79  of  the  Code  ^ 
Practice."  And  it  was  there  behl  that  a  right 
of  action  upon  the  bond  of  Indemnity  accrued 
■  1  the  obli^,  when  his  liability  became  fixed 

\  surety  by  a  final  judgment,  without  nay- 

lent  on  hia  part,  it  bSng  the  obligation  of  the 
defendants  upon  the  bond  of  indemni^  to  pay 
the  judgment  rendered  against  the  surety,  or  to 
f  urnlah  him  the  money  with  which  to  pay  it. 

The  single  question  presented  by  the  record, 
therefore,  la,  whether  the  law  of  New  York  or 
that  of  Louisiana  defines  and  fixes  the  ri^ts 
and  obligations  of  the  parties.  If  the  former 
applies,  the  judgment  of  the  court  below  ia 
-irrcct ;  if  the  latter,  it  is  eminaous. 

The  argument  in  support  of  the  judgment  is 
simple  and  may  be  bnefly  staled.  It  is,  that 
New  York  la  the  place  of  the  contract,  both  be- 
cause it  was  executed  and  dellveted  there,  and 
because,  no  other  place  of  performance  being 
either  dealgneted  or  necesaerily  implied,  It  waa 
to  be  performed  Uiere ;  wherefore,  the  law  of 
New  York,  aa  the  1«  tort'  wntmetv*,  in  both 
senses,  being  lot  loei  eelebralienit  nnd  Itx  led 
tolulior.it,  must  apply  to  determine  not  only 
the  form  of  the  contract,  but  also  ita  validity.  [ISO] 
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On  ibe  other  hand,  the  appUcMlui  of  the  Uw 
-of  LoulahuumftybecoMlawediii  twoupecta, 
•■  the  Utfori,  the  nit  having  bean  brought  In 
a  court  ezercislng  jurisdiction  witliin  its  teni- 
toiT  and  admlml^ering  ib  kwa,  and  aa  Ibe  lac 
loe»  tolutionii,  the  obligation  of  the  bond  of  in- 


Ullt;  of  the  law  of  Louiaiana,  AtM,  aa 
fiiri,  and  then  aa  thetefeaa^futMrnM, 

1.  The  Ux  fori. 

The  Circuit  Court  of  the  Vnlled  Butea  tit- 
ting  in  the  District  of  Louisiana,  in  a  cause 
li::e  the  present,  in  which  ila  JuriadlcUon  de- 
pends on  tlM  dtlcenship  of  the  parties,  adjudl- 
catea  their  rights  predaely  aa  would  a  tribunal 
of  the  State,  according  to  the  laws  of  the  State; 
ou  that,  la  Uiat  aenae.  there  is  no  question  as  to 
what  law  must  be  admtnlsteied.  But  in  case 
of  coalract,  the  foreign  law  may,  bjr  the  act 
«iid  will  of  the  parties,  have  become  part  of 
their  egicement,  and  in  enforcing  this,  the  law 
of  the  fonan  may  find  it  necessary  to  give  effect 
to  a  foreign  law,  which,  without  such  adoption, 
would  have  no  force  beyond  its  own  terHtoiy. 

This,  upon  the  principle  of  comity,  for  the 
purpoee  tn  prtHuoting  and  facilitating  interna- 
tional intercourse,  and  within  limits  fixed  by 
its  own  public  policy,  a  dvUized  Stale  is  ac- 
coHtomed  and  coitsiders  itself  bound  to  do;  but, 
in  doing  to,  nevertheless  adherea  to  Its  own  sys- 
tem of  lonnal  Judicial  procedure  and  lemediea. 
And  thus  the  aistlnction  is  at  once  established 
between  the  law  of  Uie  contnct,  which  may  bf 
foreign,  aitd  the  law  of  the  procedure  and  rem- 
edy, which  must  be  domestic  and  local.  In  re- 
qiect  to  the  latter,  the  foreign  law  is  rejected  ; 
tmt  how  and  where  to  draw  the  line  of  precise 


ly  to  the  remedy  and  constitutes  part  of  the 
procedure,  ia  determined  by  the  law  of  the  fo- 
rum,for  matien  of  process  must  be  uniform  in 
the  courts  of  the  same  country ;  but  whatever 
goes  to  the  lubatance  of  the  obligation  and  af- 
fects the  rights  «rf  the  parties,  as  growing  out 
(jaO]Of  the  contract  luelf  or  Inhering  in  it  or  attach- 
ing to  ILls  governed  by  the  law  of  the  contract, 
'nte  rule  deduced  by  Hr.  Wharton,  Confl.  L., 
sec.  401,  as  best  harmonizhiK  the  auihoritlea 
and  effecting  the  moat  Indicious  result,  and 
which  was  cited  approvingly  by  Mr.  Juttiee 
Buntin6btii(ln-v.  Bank,  91  U.  S.,411  [XXIII., 
2481,  is,  that  "Obligations  in  respect  to  the 
mode  of  their  aolenmizatlon  are  subject  to  the 
rule  /oeu*  rtgit  aetum;  in  respect  to  their  inter- 
pretation, to  the  Uz  loH  eoHtraetui;  in  respect  to 
the  mode  of  their  perfonnaoce,  to  the  law  of 
the  place  of  their  performance.  But  the  te 
fori  determinea  when  and  how  auch  laws, when 
foreign,  are  to  be  adopted,  and,  in  all  cases  not 
specified  above,  suppUea  the  apidicatory  law." 
This,  Itwill  be  observed,  eitenda  Ibe  operation 


ownk>calltT. 

cboae  in  action  shall 
sue  in  his  own  name  or  that  of  his  assignor.  Is 
ft  technical  question  of  mere  proceaa,  and  de- 
terminahte  tj  the  law  of  the  forum;  butwheth- 


againat  the  defendant,  ooea  to  the  merits  and 
must  be  decided  by  the  law  fa  which  the  case 
has  ita  legal  seaL  Whart.  Confl.  L., sees.  725, 
TSe.  Upon  that  point  Jvjgt  Rent,  in  the  case 
of  Ledge  v.  Phetpt,  1  Johna.  Caa.,  18»  ;  8  CU. 
Cas.,  Wl,  said:  "If  the  defendant  has  any  de- 
tense  authorized  bv  the  law  of  Connecticut,  let 
him  show  It.  and  ne  will  be  heard  in  one  form 
of  action  as  well  as  in  the  other." 

It  Is  to  be  noted,  however,  as  an  Important 
circumstance,  that  the  same  claim  may  sr~  - 


a  matter  of  substance  going  lo  the  merits,  and 
therefore  determinable  by  the  law  of  the  con- 
tract. That  is  Illustratea  in  the  application  of 
the  defense  arising  upon  the  Blatute  of  Umtta- 
tlons.  In  the  courts  of  England  and  America, 
that  defense  is  governed  by  the  law  of  the  fo-,,_., 
~iim,  as  being  a  matter  of  mere  procedure;'"'' 
'hile  In  continental  Europe,  the  defenseitf  pre- 

KioQ  is  regarded  aa  going  to  the  substance 
I  contract  and,  therefore,  as  governed  by 
the  law  of  the  seat  of  the  obligation.  "Ac- 
cording to  the  true  doctrine,"  says  Savigny, 
Private  inter.  Law  by  Outhrie,  201,  "tlie  lo<^ 
law  of  the  obligation  must  determine  as  to  the 
term  of  prescription,  not  that  of  tbe  place  of  the 
action;  and  this  rule,  which  has  iuU  been  laid 
down  in  respect  to  eiceptioiu  in  general,  la 
further  conflrined,  in  the  case  of  preacriptioD, 
by  the  fact  that  the  various  grounds  on  which 
it  rests  stand  In  connection  wIUi  the  substance  of 
the  obligation  Itself."  In  thia  view,  Weetlake 
concurs,  Private  Inter.  Law,  ed.  18G8,  sec  £60, 
who  puts  it,  together  with  the  case  of  a  merger 
In  another  cause  of  action,  the  occurrence  of 
which  will  be  determined  by  the  law  of  the 
former  cause,  Brj/ant  v.  Ihtntetli,  1  Mart.  (N. 
S.},  413,  as  equal  instances  of  tbe  liability  to  ter- 
mination inherent  by  the  lex  amlractvt.  But, 
notwithstanding  the  contrary  doctrine  of  the 
courts  of  England  and  this  oonntrr,  when  the 
statute  of  limitations  of  a  particular  country, 
not  only  eitlnffuisbes  the  right  of  actlmi,  bul 
the  claim  or  title  itself,  ipte  facto,  and  declerea 
it  a  nullity,  after  the  lapse  of  the  prescribed  pe- 
riod, and  the  parties  have  been  resident  within 


might  be  made  to  enforce  it.  That  rule, 
Bftf  s,  has  the  direct  authority  of  this  court  lo  its 
support  in  BJu^  v.  Ovy,  11  Wheat.,  801-871; 
Ita  correctness  was  recognlied  by  Ck.  J.  TIndsl 
In  Httbtr  V.  Bteiner,  3  Blng.  (N.  C):  20S;  and  it 
iaipoken  of  tiy  Xord  Brougfuun  in  Am  V.  Ziop- 
nuMH,  S  Chirk  ft  P.,  16,  aa  "the  ezcdlent  db- 
tindion  taken  by  Mr.  Jvttice  StoryJ'  Wai- 
wrth  V.  AnitA,  14  U.  Ann  SOS.  The  same 
principle  was  applied  by  the  Bupteme  Court  of 


Ohio  111  the  case  of  the  &  0>.-\ 


Am,  26  Ohio 
IMU.  8. 
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BL,  M,  iriMK  ft  «M  bdd.  Oat  under  the  Act 

nqnbinc  oompMMMion  for  cmudiix  death  b; 

wragf  id  act,  noglact  <a  detanlt,  iraidi  gare  a 

USI]  '^  "*  >cti(ia,  proridad  mich  actkm  ahoold  be 

i-nmnuniniiH  wttUD   tWO  JTMI*  aflet   Um   dCBth 

of  udi  deoeaaed  penoo,  theprortio  waaacoti- 
dfckw  qnalifjring  (he  rich*  <n  action,  and  not  a 
ueKlimitation  on  the  renwdv.    Bonte  v.  T<^ 

The  prlndplB  that  what  ia  aipptnaXlj  men 
utUet  at  Kmedj  in  aome  dmimatances.  In 
otiwB,  whne  tt  louche*  the  aabatance  of  the 
CQDtioTenr,  bMontea  matter  of  dght,  it  tamll- 


of  the  United  States  which  prohibtla  the  paadng 
b*  a  State  of  any  fatw  impairing  the  obugation 
of  GOffltraota.    nir  h  haa  been  nnUonDl;  held 


ti"Amh 
•  denial  <M 


*  btw  which  in  Its  operation 

. u  ntrfNtmctioDof  the  rl^laaccniing 

Iff  a  eoDtnot,  thou^  profeeeing  to  act  only  on 
tie  ramedv,  i>  dlrecUr  obnoxioua  to  the  prahl- 
Utioo  of  too  Conatitutloa."  McOradceny.  Bc^ 
MnJ,SHow.,aiS;  Cooler,  CoiiBLLim..SS5. 

Hence  it  ia  that  a  vetted  rl^t  of  action  la 
ptopcriy  in  the  aame  aense  in  which  tangible 
tUnp  aie  woperty,  and  la  equally  protected 
^inst  artritiwj  inierfereoce.  whether  ft 
ninga  from  contract  or  from  the  princlpleii  of 
ttaocHnmon  law.  It  Is  not. competent  for  ti 
Lagialatnre  to  take  it  away.  A  vested  right 
n  enatlug  defense  fa  equally  protected,  Mving 
only  thoae  which  are  based  on  infonnalltiei  oot 
tflecting  aubatantial  rights, which  do  not  touch 
the  nbatanoe  <tf  the  contract,  and  are  not  bssed 
en  equity  and  Justice.  Ck>ole;.Coost.Lim.,8(t3- 

eral  rule,  aa  stated 
,  .  l,ls,that  a  defense' 
V  the  law  of  the  place  where  the  contnct  Is 
■aide  or  is  to  be  performed,  is  to  be  held  of 
sqnal  validity  in  every  other  place  wbera  the 
qogation  may  ooma  to  be  litigated.  Thuainfan- 
ey,  it  a  valid  defenae  by  the  las  loei  emnetut, 
villbe»vallddefenaeeveiywlieTe.  fAonwiro 
V.  XHekmm,  8  Johna..  IM;  Male  y.  BaberU,  S 
Eqi..l68.  A  lender  and  refusal,  good  by  the 
ttow  law,  either  aa  a  f  ull  dlschann  or  as  a  pres- 
mt  f  aUUlmeat  of  the  contract, wiu  be  respected 
emywhcm.  Worker  v.  Area,  2  Wash.  (Ta.), 
m.  Pavment  in  paper  money  bUla,  or  in  other 
Ihinn,  if  good  by  the  same  law  .will  be  deemed 
>-MdMant  payment  everywhere.  [Anonym- 
dm]  1  Brown,  Ch.,8T«;  Bearightv.  Cali>raHh, 
[jt|]4D«lL.  aaS;  Bartaehy.  AhnUr.  1  Conn.,  40B. 
Aad,  on  the  other  hand,  where  a  payment  by 
Mgoiiable  bills  or  notes  i^  by  tiie  fee  Ion,  held 
to  H  cMMlilhxial  payment  only,  it  will  be  ao 
bddeven  ia  State*  where  such  payment  under 
thsdomestic  law  would  be  hdd  abaolnte.  So,  if 
n  the  law  <d  the  place  of  a  coDlnct  equitable 
— laareallowed  tnfavOTof  themakerofa 
'  ~*  note,  any  subaeqmnt  Indorsement 
-.  Jiaage  hi*  rights  in  regard  to  the  hold- 
«.  The  latter  mnat  lake  ft  earn  onen.  On  v. 
V>atir,411art(N.  S.).277;  A»ni  v.ffnw,12 
XiiL  (L4.).  im;  atortmy.  Oaimm.  4  Hart. 
<K.  a.),  1;  StOTT,  CoDll.  L.,  SM.  883. 

On  the  other  hand,  the  law  of  the  forum  do- 
tendnee  the  form  of  (he  acOon,  aa  whether  H 
Aall  be  lumtmpM'l,  covenant  or  debt  Warren 
y.  Unttk.  5  Jotana.,  S89;  ^adrsiM  v.  Bnviot,  i 
<W.,BOB.  7hulkrT.A«r«art,80illAJ.,SB4: 
BaaUOrra 


W  the  law 

■eittiable  n 
vfllnotdMi 


dim.  T.  Kirr.l  Bo*,  d;  P.,  SM ;  Ami  t.  2)»h- 
na((r.8Pet.,8«l;  Dougbay.  (Mitt<nii,SN.  H.. 
ISO.  JuLeBag  ▼.  £Mrd,BHow.,4Bl,  when  it 
WB*  held  that  atmmfttt  and  not  covenaot  was 
theproper  form  of  action  broo^it  in  New  York 
ion  a  covenant  executed  and  to  be  performed 
Wisconsin,  and  by  its  laws  sealed  as  a  deed, 
Imt  which  In  the  former  was  not  lenided  aa 
seded,  {( waa  said  by  this  court,  that  It  wa*  M 
decided  "  Without  --mpafring  at  all  the  prin< 


It  elnewbero,  the  law  of  Wiscondn,  aa  the  I« 
lod  eoTttraetue,  must  govern.'"  It  also  r^rolatcs 
all  proceaa,  both  m^tM  and  flnai.  Oalen  v, 
SavTtdere,  18  Wheat.,  S13;  Mtuonv.Baiie,  Id., 
Beerey.  Havghlon,  gPet.,SOei  Von  Beg- 
V.  e<nn<r.4  Wan.,  558  [71  U.  8.,XVIU., 
400].  It  also  may  admit,  as  a  part  <d  Us  do- 
mestic procedure,  a  ael4^  ot  compensati<m  of 
distinct  cause*  of  actk»i  batweeti  the  paHiea  to 

*!  not  admimlblebylbB  law  ot 

, cmtntct  Stoiy,  Confl.  L.,  aec. 

B74;  aOib*  y.  Bawari,  2  N.  H.,  886;  Rvmltt  y. 
KeeUrfl  Johna. ,  088.  But  thi*  Is  not  to  be  oon- 
fotuided,  as  it  was  fn  the  case  lA  Bank  v.  B«m- 
irtgrag,  81  Ohio.  168,  vrith  that  of  a  limited  nc- 
"lability.bywhicbtberi^tofset-oirbetween 
original  parties  b  preaerved  as  part  of  the 
law  of  (he  contract,  notwithstanding  an  asain- 
ment.  The  rales  of  evidence  are  also  sop^ied  [1341 
by  the  law  of  the  forum.  yfOtMy.BvjU.lini., 
878;  Tate*  v.  Thonum,  8  QUA  &  P.,  644;  Bain 
T.  R.  Co.,  8  H.  of  L.  Cas.,  1;  Don  v,  Lippman, 
8  Clark  &  F..1.  In  Tatee  v.  Thtmton,  tupra,  tt 
waa  decided  by  the  Houw  of  Lords  that  in  a 
suit  In  a  Scotch  court,  to  adjudge  the  succesaf  on 
to  personalty  of  a  decedent  domiciled  in  En- 
gland, where  it  waa  admitted  that  the  En^lsh 
law  governed  the  title,  DevertbeleaB  it  was  prop- 
er to  receive  in  evidence,  as  against  a  wtU  of 
the  decedent  duly  probated  in  England,  a  aeo- 
ond  will  which  had  not  been  proved  then,  and 
wss  not  receivable  In  En^lsh  conrts  as  ccnnpe- 
(ent  evidence,  because  auch  a  i»q>er,  according 
to  Scottlah  law,  wa*  admiseible.  In  tbecase  of 
BttaaUgy.  Nor&em  Tnm*.  Oe.,  116 Mass., 804, 
it  was  held  that  if  the  law  of  the  place,  where 
a  contract  signed  only  by  the  earner  U  made 
for  the  carriage  of  gooda,  requires  evidence  oth- 
er than  the  mere  receipt  bvtne  shipper  to  show 
his  assent  to  lis  terms,  ana  the  law  of  the  place 
where  the  suit  is  brou^l  presumes  conclualve- 
Iv  such  asaentf  rom  acceptance  without  dissent, 
the  aueation  of  assent  is  aquestlonof  evidence, 
and  Is  to  he  determined  by  the  law  of  the  plaoe 
where  the  suit  Is  brought.  In  a  suit  In  Connect- 
icut against  the  Indcsser  on  a  note  made  and 
indoned  in  New  York,  It  wa*  held  that  parol 
evideaice  of  a  special  agreement,  different  from 
that  impnied  by  law,  would  be  received  In  de- 
fense, slthou^  by  Um  Uw  of  the  latter  State 
no  agreement  different  from  that  which  the  law 
ImpOe*  from  a  blank  Indoiaement  oonld  be 
proved  by  parol.    Awaer  v.  OhitArPvA,  M 


Conn.  .88.    And  upon  the  aame  principle  it 

been  held  that  a  contract,  valid  bv  the  laws  of 
the  place  wbero  It  1*  tnade,  altnongh  not  tn 
writing,  will  not  be  enforced  in  the  court*  of  a 
countn  where  the  etatnte  of  fnndi  preraila, 
unlesait  ta  put  fn  writing.  ZerMizv.  BrotM, 
12c.  B.,801.  But  when  Ibe  law  <rf  the  fonra 
aad  that  (tf  the  place  ttf  the  sMCiitiaai  of  tba 
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contnct  coincide.  It  wUl  be  enfoiced,  althon^ 
b;  the  law  ot  the  plac«  of  pertontuuce  tequind 
to  ba  Id  writtng,  u  wu  the  cue  of  Setuutr  v. 
A»ub,nir.  B.,40emQU.,«(n,tMcsiuetbe 
form  of  the  contract  u  i^nlated  n;  the  law  of 
tlw  place  of  ba  cdebration,  and  the  evklente  of 
it  br  that  of  the  f  onun, 

tlib  cue  of  Wmianu t.  Oiine;  97  Is.,  851, 
was  an  action  upon  a  note  executed  In  Hary- 
,  ^  _-,  land  aad.ao  far  ai  wpean  from  Uw  report,  pay- 
'^^""^able  there,  when  the  parties  thereto  then  re- 
sided and  which  was  a  sealed  hutrument,  ac- 
conllng  to  the  laws  of  that  State,  in  support  of 
which  thoM  laws  conclualvel7  wesnmea  a  val- 
id conHideration.  Bj  the  laws  or  Iowa,  to  such 
an  instrument  the  want  of  consideration  was  al- 
lowed to  be  proved  as  a  defense.  It  was  held  b; 
the  Suinreine  Court  of  that  Slate,  in  an  (minion 
ddivered  by  Ch.  J.  DUIon,  that  the  law  of  Iowa 
related  to  the  remedy  merely,  without  Impair- 
ing the  oUlgation  of  the  contract,  and,  --  '*-- 
lax  fori  must  govern  the  case.    He  said: 

'        '   -  —  ■■  -  S  defenses  to  I  _    . 

It  administer  its  o^ 
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operate  to  OTerride  the  plain  declu^on  of  the 
legialaUve  will."  The  point  of  this  decision  is 
Incorporated  by  Mr.  Wharton  into  the  text  of 
his  treatise  on  the  Conflict  of  Laws,  section  788, 
and  the  ease  Itself  is  referred  to  in  support  vS  it. 
He  deduces  the  same  conclusion  from  those 
cases,  already  referred  to,  which  declare  that 
amumptil  la  the  only  form  of  action  that  can  ba 
'jrougfat  upon  nn  instrument  which  Is  not  un- 
der seal,  according  to  the  laws  of  the  forum, 
althougb  by  the  law  of  the  place  where  it  was 
executed,  or  was  to  be  pertormed,  it  would  be 
regarded  as  under  seal,  in  which  debt  or  cove- 
nant would  lie  on  the  around  that  a  plea  of 
want  or  folhue  of  consideration  is  recogntEed 
as  a  defense  in  all  actions  of  owumpnt.  whart. 
Oonfl.  L.,  section  747. 

If  the  proposition  be  sound,  ile  converse  is 
equally  so;  and  the  law  of  the  place  where  a 
smt  may  happen  to  be  broughl  may  forbid  the 
impeacmnent  of  a  contract,  for  want  of  a  valid 
consideratioD,  which,  by  the  law  of  the  place  of 
the  contract,  might  be  declared  invalid  on  that 
account. 

We  cannot,  however,  accept  this  conclusion. 
.  The  question  ot  CDnsideretloo,' whether  arising 
upon  the  admissibility  of  evidence  or  presented 
aa  a  point  In  pleading,  la  not  one  of  procedure 
and  remedv.  It  goes  to  the  substance  of  the 
right  itself,  and  belonea  to  the  consdtution  of 
the  contract.  The  difference  between  the  law 
of  Louisiana  and  that  of  New  York,  presented 
ri961  *"  ''*''  *^'^^-  '^  tadical,  and  gives  rise  to  the  in- 

auiry,  whst,  according  to  each,  are  the  easen- 
al  elements  of  a  valid  contract,  determinable 
only  by  the  law  of  its  seat;  and  not  that  other, 
what  remedy  is  provided  by  the  law  of  the 
place  where  the  suit  has  been  brought  to  re- 
cover for  the  breach  of  its  obligation. 

On  this  point,  what  was  said  in  the  case  of 
T/'t  Chutano  ttMaria,  L.  R.  7  P.  D.,  187,  isper- 
tinent.  In  that  case  the  question  was  whether 
the  English  Law,  which  whs  the  law  of  the 
forum,  or  the  Italian  Law,  which  was  the  law 
of  the  flag,  should  prevail,  aa  to  the  validity  of 
108 


to  be  prove 
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la  claimed  that  because  the  matter 


og  a 

Lord  JtuUee  Biett  said:  "  Now,  the  manner  of 
I«OTlng  the  facts  Is  matter  of  evidence,  and,  to 
my  mind,  is  matter  of  procedure,  but  the  facts 
to  be  proved  are  not  matters  of  procedure;  th«y 
are  matters  with  which  the  procedure  has  U> 
deal." 

It  becomes  necessary,  therefore,  to  condder 
the  appllcaldlity  of  the  Uw  of  Louisiana  as, 

2.   the Imleei ttliitioni*. 

The  phrase  tai  hei  emtractuM  is  used,  in  a 
double  sense,  to  mean,  sometimes,  the  law  of 
the  place  where  a  contract  la  entered  Into; 
sommmes.  that  of  the  place  of  its  performance. 
And  when  It  la  employed  to  descnoe  the  law  of 
the  seat  of  the  obUgation,  it  is,  on  that  account, 
conf uring.  The  law  we  are  In  search  of,  which 
is  to  deckle  upon  the  nature,  inlerpretaUon  and 
validity  of  the  engagement  in  question,  is  Uiat 
which  the  parties  nave,  either  expressly  or  pre- 
sumpdvely,  incorporated  into  their  contract  aa 
conrtituting  Ita  obligation.  It  has  never  been 
bettor  desMbed  than  it  was  huldentallytr  Oh. 
J.  Harsliallin  Wagmany.  Smthard,  lOWheat, 
48,  where  he  defined  it  as  a  principle  of  univei*- 
al  law:  "  The  principle  that  in  every  forum  a 
contract  is  governed  by  the  law  with  a  vi^  to 
which  it  was  made."  The  same  Idea  had  been 
expressed  by  Lard  Mansfield  In  BMruan  v. 
Bland,  2  Burr.,  1077.  "  The  law  of  the  plac«," 
heaald,  "can  never  be  the  rule  where  the  trans- 
action Is  entered  into  with  an  express  view  to 


L.R.,  1  Q.  B.,  120,  In  the  Court  of  Exchequer 
CfaambeT,  it  was  said  that  "  It  is  necessary  to  [ 
consider  by  what  general  law  the  parties  in- 
tended that  the  transaction  should  be  governed, 
or  rather,  by  what  general  tew  it  is  just  to  pre- 
sume that  they  have  submitted  themselves  in  the 
matter."    Le  Brtlon  v.  MUt*,  8  Paige,  281. 

It  la  upon  this  ground  that  the  presumpUon 
rests,  that  the  contract  Is  to  be  performed  at  the 

filace  where  it  Is  made,  and  to  be  governed  by 
ts  laws,  there  being  nothing  in  its  terms,  or  in 
the  espianatorv  circumstances  of  lis  execution, 
inconrislent  with  that  intention. 

So,  PhiUimoie  says  (4  Int.  Law.,  468)  "  It  la 
always  to  be  remembered  that  in  obligations  it 
is  the  will  of  the  contracting  parties,  and  not 
the  law  which  fixes  the  ptece  of  fulallment — 
wheUier  that  place  be  fixed  by  txprtm  word*  or 
by  tadtimiMeation — aa  the  place  to  the  iurisdic- 
tion  of  which  the  contracting  parties  elected  to 
submit  themselves." 

The  same  author  concludes  his  discussion  of 
the  particular  topic  (4  Int.  Law,  sec.  dcliv., 
pp.,  470-471)  as  follows:  "As  all  the  foregoing 
rules  rest  upon  the  presumption  that  the  obll- 
gorhas  voluntarily  submitted  himself  to  a  par- 
ticular local  law,  that  presumption  may  be  re- 
butted either  by  an  express  declaration  to  the 
contrarv,  or  by  the  fact  that  the  oblica^n  is 
illegal  by  that  particulai-  tew,  though  legal  by 
another.  The  parties  cannot  he  presumed  to 
have  contemplated  a  law  irtilch  would  defeat 
their  engagmenla." 

This  nde,  if  universally  applicable, which  ,^. 
hapa  it  is  not,  though  founatd  on  Ue  maxim, 
,-,  1MU.8. 
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VI  Mt  moffi*  rahat,  gnom  ptreat,  would  be 
dcddve  of  the  preteot  controTeray,  u  ctmcln- 
live  of  the  qantion  of  the  spplicatloii  of  the 
bw  of  Loulnuis,  b7  which  alone  the  ondeitak- 
Idx  of  the  obligor  can  be  upheld. 

\t  all  cvenls,  it  la  a  drcnmstance,  hlghlr  per 
fluslTe  in  lla  choncur,  of  the  preniiiied  Uriea- 
tion  of  the  nartiea,  and  entitled  to  prerail,  un- 
less cMttroQed  by  more  expreas  snd'podtlve 
proofs  of  a  contraij  Inteat. 

It  was  espreaalT  referred  to  as  a  dedalvc 
prindple  in  JfeU  t.  Aoton/,  «9  He.,  Ill,  al- 
ifaouBA  it  cannot  be  regarded  aatbe  foundation 
of  the  judgment  In  that  caae.  MOlOm  -v.PraU, 


lisi 


.,  S74. 


[Ill)  If  now  we  examine  the  tenna  of  the  bond  of 
indemnity,  and  the  tituatlon  and  rdatloD  of  the 
parties,  we  shall  find  conduriTe  coiTObOTadon 
of  the  premtmpdon,  that  the  oblieatlon  was 
entered  mto  in  view  of  (he  laws  of  LouL 
Tbe  antecedent  liaUlltyof  Pritcbard,i 
ty  for  the  milroad  company  on  the  appeal  bond, 
— s  confessedly  contracted  In  that  State,  — 


rordiag  to  iia  laws,  and  it  was  there  alone  that 
H  could  be  performed  and  discharged.  Its  un- 
dertaking was,  that  Pritchard  should.  In  certain 
oMtingradea,  satisfy  a  fudgtneot  of  its  courts. 
That  could  be  done  only  within  Its  tetThoi; 
and  aoctodlng  to  its  laws.  The  condition  of  the 
oUinticHi,  wblch  is  tbe  basis  of  this  action,  is, 
that  HcGomb  ind  Norton,  the  obllgon,  should 


a 


B  and  folly  Indemnl^  Pritcbard 

agsinst  all  loss  or  damage  arising  irom  his  lia- 
Uity  as  aurety  on  the  appeal  bond.  A  Juda;^ 
Bent  waa,  in  fact,  rendered  against  him  on  It  u 
Jiouisiana.  There  was  but  one  war  In  wUeh 
the  obligors  la  the  indemnity  bond  could  per 
fecUy  sntlsfT  its  warranty.  That  was,  the  mo- 
iDenl  the  Juagment  was  rendefed  against  Pritch- 
ard  on  the  appeal  bond,  to  come  forward  In 
his  stead  and.  by  payntent,  to  extinguish  It. 
He  was  entitled  to  danandthie  before  any  pay- 
ment Iw  bimsetf,  and  to  require  ttiat  the  fund 
aboold  be  forthcoming  at  the  place  when  othei^ 
wise  he  could  be  reqiured  to  pay  it.  Erenif  it 
■Id  be  UHMghtlhat  Prltchard  was  bound  to 
tbe  Judgment  reoorered  against  htmsdf, 
n  his  right  of  leoonne  accrued  upon  the 
bond  of  indnnnity,  nevertheless  he  was  enti- 
tled to  be  re-imbnned  the  amount  of  his  ad- 
Tsnce  Ht  tiie  same  place  whete  be  had  been  re- 
tfntfA  to  make  it.  80  that  it  Is  clear,  beyond 
on/donbt,  that  tbe  obUmtitm  of  the  indemnity 
mi  to  be  fulfilled  in  Loulaiana  and,  conae- 
queolty,  is  subject,  in  all  matters  aflectlsg  its 
oonstnictkm  and  validity,  to  the  law  of  that  lo- 
caUly. 

This  construction  is  abundantly  suotainedby 
the  authority  of  ^dldal  decisions  in  simllu' 
caie& 

In  Jnint  ▼.  Bamtt,  2  Qiasfs  Cas..  78,  it 
was  decided  that  where  a  aecnrltr  la  dven  in 
ponuance  *A  a  decree  of  a  court  m  Jusoce,  It  is 
10  be  construed  aeoordlng  to  the  intention  of 
the  tifbuna]  whldi  dlieclM  lU  execu^on,  and 
in  GMrtemplatkia  of  law,  Is  to  be  performed  at 
(IMi  ^  I^*'*  wboe  ttie  court  exerdsei  its  juiisdk- 
'  lioa;  and  that  abond  given  in  another  State,  as 
ooUatenl  to  audi  an  otdigation.  Is  controlled 
hjr  tiia  same  law  which  cootroli  the  prlndpal 


by  the  laws  <rf  another  State,  and  having  Ibdr 
road  and  tnastuy  there,  la  a  coottact  to  be  per- 
formed there,  and  Is  to  be  construed  by  the 
laws  of  that  State.  In  Lcatumt  v.  Barker,  8 
Wheat,  14S,  this  court  declared  that  "Wherea 
general  authori^  is  given  to  draw  bills  from  a 
certain  place,  on  account  of  advances  there 
made,  the  undertaking  is  to  replace  the  money 
at  that  place." 
"■  of  OwT.  F.  S.,6Pet.,173,wasaD 


Judgment  against  each  surety  e°ly  for  his  pro- 
porOon  of  the  mm  due,  acandtng  to  the  laws 


-ig  it 

there,  and  to  be  governed  In  this  respect  by  the 
law  of  that  State.  Tbe  court,  however,  aaU: 
"But  admitting  the  bond  to  have  been  slgiicd 
^NewOrieana,  K  Is  very  clear  Uiat  the  oUiga- 


connlaUli^  for  non-peifmmance  waa  to  be  at 
theseatof  BDvenimenL  Hewas  bound  to  ac- 
count, and  the  sureties  nndeitook  that  he  sluMild 
account  for  all  public  moneys  received  by  him, 
with  such  cX&aen  of  tbe  govonment  <d  the 
United  Btatea  aa  are  duly  authoiiied  to  settle 
and  adjust  his  accounts.  The  bond  Is  given 
with  iMerence  to  the  laws  of  the  United  Stalea 
on  that  sut^ect.  And  such  acoonntlng  is  r^ 
__.__! ._  jj^  ^jyi  jj^  TreasniT  Department  at 
U:  and  the  ni 


the  seat  of  govt ,  . 

bound,  by  ihe  very  terms  of  the  bond. 


navy  agent  is 

i  bond,  to  pay 

be  found  due  to  tlie 


United  E  _       

paying  over  must  be  to  the  Treaauir  Depart- 
ment, or  in  such  m^niwi-  ■■  ahnli  be  mrededby 
the  Secretary.  Tbe  bond  is,  Uierefore.  In  every 
point  of  view  In  whldi  it  can  be  considered,  a 
cmitrBct  to  be  executed  at  tbe  City  <d  W**'>''>8^ri«oi 
ton,  andthe  liability  of  thepartUamuatbeEOv-^' 
onedby  the  rules  of  the  common  law."  This 
dedstoD  was  repeated  in  i>iin«itn  v.  V.  8.,1 
Pet..  486. 

These  cases  were  relied  at  by  the  Supreme 
Court  of  New  York  in  the  case  of  Rtntuekif  v. 
Battfonl,  «  Hill,  686.  That  was  an  action  upmi 
a  boud  executed  Id  Hew  Yotk  conditioned  tor 
tbe  faithful  perfOrmancs  cd  the  duties  enjoined 
by  a  law  of  Kentucky  autboritlng  die  obilgeea 
to  sdl  lottery  tickets  tor  the  beudit  of  a  coluee 
in  that  Stale.  It  was  hdd  that  the  ^pulationa 
of  the  bond  were  to  be  performed  in  Kentucky, 
and  that,  as  it  was  valid  by  the  laws  of  that 
State,  the  courts  ot  New  ToK  would  enforce  it, 
notwithstandhig  It  would  be  ill^al  in  that 
State. 

The  case  of  BogU  T.  Zaeharie,  8  Pet.,  BBS,  is 
a  direct  authority  upon  the  noint.  There  Zacb- 
arle  and  Turner  were  rcaiaent  merchants  at 
NewOrieans,  and  Boyle  at  Baldmore^  Thela^ 
ter  sent  bis  uiip  to  New  Orieans,  consigned  to 
Zacharie  and  Turner,  where  she  anrlral  and, 
having  landed  her  ca^,  the  latter  procured  a 
freight  for  her  to  Uveipool.  When  she  was 
rea^  to  Rail,  she  was  attached  by  pinceH  of  law 
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tain  on  that  koeoimt. 

uainst  them  on  Uw  attocpmmt  bond,  which 
Otev  were  compelled  to  pa;,  and  broo^t  init 
■gdnit  Bo;le  In  the  Circoit  Court  tor  llaty- 
land,  apon  hie  promise  of  indenmitj,  to  recov- 
er that  amoont.  A  judgment  waa  rendered  bj' 
GODfearioD  In  tliat  cause  and  a  bill  in  equity 
waa  subsequently  filed  to  enjoin  further  pro- 
ceedings on  it,  in  the  course  of  which  variouB 
queatlona  arose,  among  them  whether  the  prom- 
ise of  indemnilv  wa*  a  Harjland  or  a  Louisi- 
ana contract,  Mr.  Juttiee  Storr,  delivering  the 
opinion  of  the  court,  said:  "Such  a  contract 
would  be  understood  by  all  parties  to  be  a  con- 
tract made  in  the  place  where  the  advance  was 
to  be  made,  and  the  payment,  ualeaa  otherwise 
stipulated,  would  also  be  understood  to  be 
nutde  there;"  "that  the  cootiact  would  clearly 
refer  for  its  execntion  to  Louisiana." 
'■'  The  verypolnt  was  also  decided  by  thlscouit 
\n  Bdl\.  Brum,  1  How.,  168.  That  was  an 
action  upon  a  guaranty  writlnn  1^  the  defeod- 
ant  in  New  York,  addressed  to  the  plaintUIs  in 
London,  the  latter  having  made  advances  in  the 
tatter  place  of  a  credit  to  Thorn.  The  operative 
language  of  the  guaranty  was,  "That  you  may 
consider  this,  as  well  as  any  and  eveiy  other 
credit  you  may  open  in  bis  favor,  as  being  un- 
der my  guaranty."  The  court  said:  "Itwasan 
engagement  to  be  executed  in  England,  end 
must  be  construed  and  have  effect  according  to 
the  lawB  of  that  country."  citing  Sank  v.  San- 
i:«J,  laPet.,  G4.  As  the  money  waa  advanced  in 
England,  the  guarantv  required  that  it  should 
be  replaced  there,  and  that  is  the  precise  nature 
of  the  obligation  in  tlie  present  case.  Pritchard 
could  only  be  todemnifled  against  loss  and 
damage  on  account  uf  bis  liabditv  on  the  ap- 
peal fond,  liy  having  funds  placeain  bis  hands 
In  Louisiana  wherewith  to  oischarge  it,  or  by 
being  repaid  there  the  amount  of  his  advance. 
To  the  same  effect  is  WoedliuU  v.  Wavaer, 
Baldw..  396. 

We  do  not  hesitate,  therefore,  to  decide  that 
the  bond  of  indemnity  sued  on  was  entered  into 
with  a  view  to  the  law  of  Louisiana  as  the  place 
for  the  fulflUment  of  its  obhgation;  and  that 
the  question  of  its  validity,  asdepending  on  the 
character  and  sufficiency  of  tbe  consideration, 
should  be  determined  by  the  law  of  Ijouisiana, 
and  not  that  of  New  York.  For  error  in  id 
r«KHg»  o»  Oiii  peint,  tontequeidly,  tlie  judg- 
ment tfihe  dreuit  Goart  it  rmermd,  with  dirte- 
tion»  to  grant  a  new  trial. 

Jftw  trial  ordered. 

n^eeopy.   Tart: 

Jamca  H.  HcKenner,  Clerk,  Sup.  Court,  U.  B. 

Ctted-ioe  V.  8.,  619 :  lu  ti.  B.,  ar ;  ui  u.  a,  tea. 


;]  BIMON  WING  ET  XL.,  Appu.. 

EDWARD  AMTHONY  bt  al. 

(8ee  a.  a,  la  otto.  itt-ltT.) 

Viitd patent— improvement  in  pJioiograpkf—re- 

ittuea  patent,  when  void. 

L  Where  tlM  claim  of  a  le-JHueil  patent  is  for  a 

1» 


ji  ba  ooBtiived  to  oany  on  tbe  praeaa,  tlwre-la- 
lelsvold. 

NBjwlnobileiwmUedtotti 

rt  8.8oulliworth  for  lm|a 


/No.  87.1 
Arsued  Sin.  1. 1,  188t.  Decided  Not.  IS,  lS8t. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
Yoit. 

Btatement  of  the  case  by  Mr.  JtaUce  Woodnr 

This  was  a  bill  In  equity  to  -  restrain  tbe  In- 
fringement by  the  detoklants  of  re-Issued  let- 
ters patent  dated  September  3fi,  1660,  gtnuted 
to  Albert  8.  Soutbworth,  for  certain  improve- 
mentalntaUngpholograpbicimpresBlons.  The 
original  letters  patent  were  dated  April  10, 185B, 
tbe  r»-iaaue,  September  SG,  1860. 

Tbe  answer  of  the  defendants  denied  the  oov- 
dty  and  the  utility  of  tite  Invention,  denied  In- 
fringement, and  alleged  thai  tbe  Invention  de- 
scribed in  the  re-issuM  patent  was  not  the  same 
Invention  descritwd  in  the  orislnal  patent. 

The  circuit  court  upon  final  hearingdismissed 
the  bill.  To  obtain  a  review  of  Uiis  decree,  the 
complainants  have  appealed  to  this  court. 

It  appears  from  thcevidenrein  Uiiscaae,  and 
is  a  matter  of  general  knowledge,  thatacamen 
is  the  principal  instrument  used  In  taking  pho- 
togt«pbic  pictures.  This  is  a  rectangular,  ob- 
long box,  in  one  end  of  wbicb  fi  tnseited  a  lube 
containing  a  double  convex  lens,  while  at  Ite 
otiier  end  IS  aplate-holder,  immediately  in  front 
of  which  is  a  sliding  shield.  A  plate  of  plast 
receives  in  a  dork  room  a  chemical  preparatioii 
which  renders  itaeUBitive  to  the  action  of  light. 
The  plate  is  then  put  into  the  plate-holder  at 
tbe  end  of  the  camem  opposite  the  lens,  the 


shield  in  front  of  the  plate  Is  withdrawn,  and 
'      aj      •'■  " 

the  plate  and  produ 


theplal 

tbe  rays  of  light,  paasing  through  the  lens  from 
~  object  suitably  placed  In  front  of  it,  fall  upon 


there  nn  image  of  the  ob- 
ject. This  is  then  perfected  by  certain  other 
chemical  processes,  and  ia  called  a  negative,  and 
from  it  many  copies  may  be  printed.  Thus 
photographic  pictures  are  produced. 

The  camera  should  be  so  arranged  with  rela. 
tion  to  the  object  to  be  pictured,  that  a  right  ,,  .,, 
line  drawn  from  the  center  of  the  object  will  i»*«J 
paas  directly  through  the  axis  ol  tbe  lens  and 
fall  upon  the  plate  at  right  angles.  In  this  man- 
ner the  best  pictures  are  obtained.  If  this  meth- 
od is  not  followed  the  picture  will  be  distorted 
and  otherwise  imperfect. 

It  is  conceded  that,  prior  to  the  date  of  South- 
worth's  Invention,  this  object  was  acoompliahed 


and  in  this  manner  bringing  the  cenlei  of  the 
Held  of  the  lens  upon  different  parts  of  the  plate. 
Complainants  contend  that,  prior  to  South- 
worth's  invention.only  one  correct  picture  could 
be  taken  on  the  same  plate,  except  in  tbe  man- 
ner just  stated.  The  object  of  tlie  invention 
covered  by  his  original  patent  was,  to  provide 
etBcient  means  by  irtiich  several  correct  pictures 
could  be  taken  on  different  parts  of  the  aame 


"Wnro  ▼.  AiTTBcnnr. 


In  the  medflcsdoa  of  Ui  original  patent  be 
liu  InTentiontobe  "A  new  ud  useful 


phte^Milder  for  camerae  for  taking  photograph- 
ic Imp wilona,"  and  mtb:  "  The  ODject  of  m; 
InTennon  li  to  bring  In  T^>id  saccesalon  dlffer- 
eit  portkma  of  tlie  eame  [date,  or  dlftennt  plates 
of  irtiaiaoe*«r  material  prepand  for  oboto- 
nwUe  pmpciaea,  into  the  centerof  the  neld  of 
the  Moa,  for  the  purpose  <it  either  UnnlDg  them 
dUIerenUr,  that  the  moat  perfect  may  be  selects 
e>),  or  of  taking  different  views  of  the  same  ob- 
ject with  the  least  delay  possible,  «T  of  taUng 
Menoacopic  pictures  upon  the  same  or  dlSennt 
platea  with  one  camera. "  He  then  dedaies :  "Mf 
uiTentionconslstsof  a  pecutlarlyarranEedframe 
ia  which  the  pIate4iol<]er  is  p^mltted  to  slide, 
by  which  meuis  I  am  enabled  to  take  four  da- 
guefreo^pes  on  one  plate  and  at  one  sitting, 
diliefent  pMtlona  of  the  plate  t  '      ' 


oppodte  an  opening  in  D 


iiajmiiiTinj  apposiio  an  opening  id  lae  frame, 
the  opening  remaining  stulonary  in  the  axis  of 
the  camen  while  the  plate-holder  and  plate  are 

The  apedflcatlon  here  proceeds  to  describe 
miniitdy  the  frame-holder  hj  which  the  object 
of  tbe  ioTentlon  is  accomDlisbed- 

Tbe  claim  <d  the  original  patent  Is  as  follows: 

"  What  I  dUm  as  my  invention  and  desire 
to  secure  tty  letlen  paiMit  is  the  within  described 
plale-holder  in  combination  with  the  frame  In 
irtildi  It  moves,  constructed  and  operated  in  the 
manner  and  tta  the  purpose  suDstantUlly  as 
tlM]  lierdn  set  f<»lh.'' 

Tbe  speAflcatioD  ot  the  re-issued  patent  coo- 
tains  the  foUowiuK  passue*  which  do  ootap- 
pesrin  the  original  spedncation:  "Ibaveln- 
vented  certain  Improvements  In  taking  photo- 
graplik!  impreasiona."  *  *  *  "  In  taldng 
dsgaerreotypes,  photographs,  etc.,  !t  has  been 
cmtomary  to  use  a  separate  piste  for  esch  im- 
pression, tbe  plate  being  removed  from  the 
camera  and  replaced  by  another  when  several 
impresaiona  of  the  same  object  were  to  be  taken, 
ss  m  multiplying  copies  or  for  the  purpose  of 
selecting  the  oest-tlmed  pictures.  'Hiis  caused 
coouderablo  delay  and  trouble,  to  obviate  which 
is  the  object  ot  my  present  invention,  which 


secured  tn  one  pwe-hcddet  into  the  Held  of  the 
lensof  the  camera. 

"  In  canyiiw  out  my  Invention  I  have  made 
use  of  a  peculterly  arranged  frame,  in  which 
the  rdate-htridar  is  pennltted  to  slide,  and  In 
whia  the  podtkm  ci  the  platfrJiolder  is  dell 


niielv indicated  to  tbe  (iterator,  sotbathecan 
qnioly  and  aocnrately  adjuat  tlw  plate  or 
plaies,  the  accompanying  drawings  and  deacrip- 


n  that  others  skilled 
in  tbe  art  may  understand  and  use  my  Inven- 
tkm.- 

Then  tdlows  a  description  of  the  plate-bold- 
«,  which  is  Identical  with  the  description  con- 
laioed  in  Uia  original  specification,  and  1*  illus- 
trated by  the  same  drawings 

The  le'teue  spedflcatlon  further  dedares: 
"  In  this  case,  however,"  that  ia,  wlien  it  is  de- 
rired  to  tato  more  than  four  ImpTMsloos  on  the 
same  plate,"  I  nte  suitabte  grooves,  stop*  <v  in- 
dtots,  by  whldi  the  operator  adjusts  the  posi- 
tions of  the  phdc  substantially  on  the  same  prin- 
vle  that  be  uses  tbe  corners  of  the  opening  E 
In  ttw  above  deecilbed  appaiatua.  It  b  evident 
8se  llOno. 


S 


that  my  tmprovenMot  may  be  embodied 
cauaiiw  the  lens  of  thecamentobe  made  __ 
Justable  in  different  poaltfaws  with  respect  to 
tlie  idat^  while  the  plate  remains  staUonsry,  so 
that  difnrent  pcmoos  of  the  [date  mar  b» 
biou^t  Into  tlie  field  of  the  lens.  Thislliav» 
tried,  but  do  not  condder  It  practically  to  be  ao' 
good  a  plan  as  the  tonming,  as  it  necessflatea 
a  change  of  position  M  the  camera  Itself  or  of 
the^^cts.'' 

ThecUm  of  the  re-Issued  patent  was  then  n^Ki 
stated  as  ftrflows:  ^^*^' 

"  What  I  claim  as  my  invention  and  deeire 
to  secure  l^  letters  patent  is  bringing  tbe  dif- 
ferent pornona  of  a  rinrie  plate,  or  several 
■mailer  idates,  mccesslve^  into  the  field  of  ib» 
I*™  of  uie  camera,  substantially  in  the  manner 
and  for  the  purpose  specified." 

Mmrt.  jAn  6.  AAm  and  AHmt*  A.  Ab- 


bott, for  aimeUants. 
Jfr.EdiNiBdWa 


for  appellees. 

Mr,  Jvttkt  Wood*  delivered  tbe  opinion  of 
the  court: 

It  is  manifest  that  the  rfr-issued  patent  wsa 
taken  out  for  the  purpose  of  embnciug  under 
lis  monopoly  what  was  not  included  by  the- 
original  patent  The  original  patent  was  not. 
In  the  language  of  the  statute,"  Inoperative  or 
invaUd  by  reason  of  a  defective  or  Insuffldent 
specification,  or  by  reason  ot  tbe  patentee  claim- 
ingaa  his  own  invention  or  discovery  mote  than 
behad  a  right  to  claim  as  new." 

The  original  claim  was  for  a  mechanism 
namely;  "  A  plate-bolder  In  combination  with 
tbe  frame  in  which  It  moves,  constntcted  and 
operating  in  tbe  manner  and  for  the  purpose^ 
set  forth  in  the  specification.   The  claim  of  tbfr 


re-lssuedpatent  Is  plainly  foraprooesa,  namely: 
"Tlie bringing  of  thedlfferentportlona  of  asiii- 
rle  plate,  or  severMl  mailer  plates,  succeesive- 


This  claim  would  cover  anv  mechanism  by 
which  the  different  ports  of  the  plate  could  be 
brou^t  into  the  field  of  the  lens.  In  fact,  the 
specQication  of  the  re-Issued  patent  suggests  a, 
different  conblvaDce,  namely:  the  caunng  of 
the  lens  of  the  camen  to  be  made  adjustable 
in  (litrerent  pnsttiont  with  respect  to  the  plate, 
while  the  plate  remains  stationary,  so  that  dif- 
ferent portions  of  tbe  plate  may  lie  brought  Into 
the  field  of  the  lens. 

It  Is  quite  clearthat  the  original  patent  cov- 
en a  mechanism  toaccompllsh  aspeclfic  result, 
and  that  the  re-lsaued  patent  coven  the  process 
by  which  that  remit  Is  attained,  wltbout  r»- 
nrd  to  the  mechanism  used  to  accomplish  It. 
The  re-issue  la,  therefore,  much  tiroMer  than 
tbe  orisinsl  patent,  and  covos  every  mechan- 
ism which  can  be  contrived  to  can;  (m  the  ■' 

In  the  cue  of  Pneder  Co  v  iVtodsr  Work*, 
98U.  8..  1»  [XXV.,  771, It  was  held  Ity  Oils 
court  that  when  original  letten  patent  were 
taken  out  for  a  process,  the  re-issued  patent 
would  not  cover  a  cbmpoaltion  unless  it  wen 
the  result  of  the  proceai,  and  that  the  Inven- 
tion of  one  involved  the  invention  of  the  other. 
Tbe  converse  of  this  proposition  was  decided 
■  'b  the  case  of  Jame$  v 
[XXVI.,  786].    In  tl 

111 

D,.,tza:Jb.C-.OOt^lC 


SonoDia  O00BT  ov  thb  UinnD  Statu. 


coort  nld  tbat «  pittnt  for  s  im>eeM  and  >  pft- 
tent  for  an  InqiUBMBt  or  a  "■"""  an  tcit 
diSenot  things,  ■nddadded,  in  ntbalanoe,  Ibat 
letun  patent  for  a  macMne  or  fan] ' 
Bot  be  T»Jmi«d  for  tha  pnipoM  of 
fToceaa  of  opetatiog  tbat  clua  ot  n 
4!atuB,  if  Ui6  claim  rw  *^  TT'ffn  la  anjtbiiif 
mon  than  for  tlM  ma  of  the  particular  n  ~" '~ 
liatanted.  It  la  for  a  diflerant  innntkn. 

To  the  nine  eftect  Nedaelv  U  the  case  of 
AoU  ▼.  Biee,  104  U.  8..  7ST  [ZXVI.,  tlO]. 
The  pceaent  caae  bite  wjtnln  the  mle  laid  down 
to  the  aotboritlea  dted. 

Soathworth'a  invenllon,  aa  deacribed  la  hli 
original  patent,  mmt  be  Umlted  to  what  la  thne 
•et  forth,  namelf ;  a  mediaulam  for  bringing 


the  pfetare  wai  lobe  taken  aboold  he  brought 
InUi  the  field  of  tlw  iraa,  nor  did  he  Innut  the 
melhod  of  dt^  tUa  br  tilting  the  camera 
itaell  into  dUFennl  podtioni  with  reapect  to  the 
object  to  he  pictured. 

Thii  law  was  known,  and  the  practice  men- 
tioned waa  followed,  long  before  Southworth'a 
fOTHitkni.  His  derice  waa  rimplf  a  new  and 
apodflc  means  to  take  advantage  of  a  well 
utownlawof  natuitt.  In  his  re-uaoe.bj  claim- 
ing aa  hia  inrentlon  the  proceaa  of  Imnglng 
dulemt  parts  <^  the  jdale  aocceasiTetj  into  the 
field  of  the  lens,  he  seeks  to  put  himself  in  as 
good  a  poatdon  aa  if  he  had  been  tlte  flnt  to  dis- 
cover ue  law  referred  to,  and  the  iint  to  in- 
vent the  matltod  of  takin>  adrantageof  the 
law  t^  tilting  hia  camera  Into  diiferent  poai- 
tiona.  In  i>i»hwlng  the  process,  he  exdndes  all 
[1471  other  meohanisma  contiived  to  accoffl|dlsh  the 
aame  object.    This  be  could  not  rijAtfoUy  do. 

We  an  of  cwtadon  that  the  claim  of  the  rt-is- 


n  the  Miginal  patent  and  that  the  to- 
laaiM  la,  theraforc,  void. 
.  WtOt,  M  Wall., 


.,  iWb.  8.,Mo  mm.,  TOsi:Jo«« 

T.  a»M«Ald.,866  [XZVL  780]!  Bk^l- 


cb., los  u.  s., S8»  [ixvi., um-. 

AniOi,  106,  Id.,  160  [XXVI.,  1018]. 

7%«  dsarM  <9'  UU  Oirmil  Uavrt  t»vtl  bi  af- 
firmti. 
naaoopT.   Tnt: 

James  H.  XoKenDej-,  Clerk,  Bup.  Court,  U.  B. 

oted-m  n.  B.,  Its ;  lu  u.  b.,  osa. 


,.  AMERICA  C.   BEDFORD  Azn>'  JOHN  R 
BEDFORD,  Af^.. 

3.  W.  BURTON. 
(Bee  &  a,  u  Otto,  «s-siaj 


mar  be  enfoteed  BfalDet  tt 

_ .__. bevtMaeanliNtaewonit- 

peiaooaUy.    ghe  huabaad  aaJ  wtw  went  Into  poe- 

panienti  on  the  notce.) 

W.  bi  swA  <Me  the  gnntee  k  not  eoUUed,  Iv  rea- 
son of  bar  eoverture,  to  have  tbe  MM  set  ailM  and 
Ote  pmMasa  moner  aboadT  paid  retnitAed,  thouih 
oanaaottnc  to  aooonnt  tor  reota  and  proflts;  not  will 
iba,orliarhusliM>a.b»aikwtedft>t  pecsaanent  Im- 

suoh  oaa^  alM>.  In  a  Stale  wben,  b7  ocmtraot, 
aataovetheocdlDarrlepaiatainay  be  atto- 

—^ for,  soeli  Intcnst  mar  be  teoorssad  nate 

the  vendor^  ben  It  aireod  to  be  (Iven  In  the  notaa 
for  purohaae  mooej. 

BvbmiUei  Oct.  Si,  1881.  Dvided  Sov.  IS,  ISOt. 


The  bill  In  this  case  vas  filed  In  the  court  be- 
low, to  enforce  a  vendor^  lien  upon  a  certain 
tract  <rf  land. 

The  said  court  having  entered  a  decree  for 
the  foreclosure  and  sale  of  tiM  land  In  question, 


the  defendants  appealed  to  this  court. 

A  farther  statement  of  the  case  appears  In 
the  opinion  of  the  court. 

Mr.  K,  MeP.  SHith.  tot  appeUauts. 

Mmtn.  A.  A.  Ti  s  ansa  ii  and  Mm  W.  Bur- 
ton,  for  appellee. 

Mr.  AtHcg  Bvmdlmr  deUvered  Ae  opinion 
of  the  court: 

This  case  ariaes  on  a  UU  fn  equity  filed  bv  G. 
W.  Burton,  the  wpdlee,  alleging  that  In  Feb- 
narj,  ISTB,  he  sold  and  conveyed  to  America 
Bedford,  one  of  the  anidlanti,  wife  of  John 
K  Bedford,  the  othvawellant,  in  tee,  for  her 
separate  use,  free  ^rom  toe  control  of  her  hue- 
buid,  a  certain  tract  (J  land  in  Tenneeaee,  for 
the  consideration  ot  97,000,  one  third  of  which 
was  paid  down,  and  the  balance  aecnredbj  the 
promlasoiT  notea  of  Mrs.  Bedford,  drawing  In- 
terest at  tbe  rate  of  ten  per  cent  per  annum. 
The  deed  of  conveyance  epedfled  these  notes, 
and  reserved  a  Hen  on  the  land  for  the  payment 
thereof.  The  notes  were  paid  In  part  but  not 
in  fnll,  and  the  blU  waa  flitd  for  the  foredoa- 
ure  and  sale  otthe  land  to  raise  the  baknoedue. 
The  defendants,  Bedford  and  wife,  filed  a  de- 
murrer, which  was  ovwmled,  and  thereapcm 


the  cross-bill  aliqnd  that  the  dnendante  had 
made  permanent  improvemenM  on  the  land  to 
the  value  of  fOOO;  and  claimed  that  the  sale  was 


be  decreed  to  rtd'unii  taSW 


after  deducting  the  value  of  the  rents  whilst  the 
prop^ywasoccuiriedbythe  defendants.  Bur- 
ton demurred  to  the  cross-Uli,  and  on  final  bear- 
ing the  court  sustained  this  deranrrer,  and  made 
a  decree  for  tbe  foreclosure  and  sale  of  the  prop- 
erty as  prayed  In  the  original  bill,  but  deoared 


Sotm.—IAenfi 


irDurchoM money.  BeeiwCetoBar- 
.-      IM.U.  S. 

D,g,tza:Jb.LlOO^^IC 


Ilut  Ibe  compUlnanl  was  not  entitled  to  a  per- 
foiwliudgmeiit  against  America  BedfoTd.  From 
thii  diecree  the  ddendants  have  appealed. 

The  decree  la  sought  to  be  reversed  on  two 
STDiuub:  first,  becauae  the  sale  to  America  Bed- 
IwA  was  Told  bv  reason  of  her  coverture,  and 
ought  to  be  declared  void,  and  the  money  paid 
hv  her  decreed  to  be  refundedi  secondly,  be- 
cause the  decree  gives  ten  per  cent  Interest  on 
the  notes,  a  nte-oF  interest  vbich  Is  not  allowed 
by  the  law  unless  there  is  a  special  contract 


■nda/mn 
•peiualco 


., .  _.  j]  contract. 

The  authorities  are  numerous  and  conclusive 
to  the  effect  that  a  feraa  covert  may,  with 
husband's  conEcnt,  take  land  by  purchase,  and 
Ihsl  a  secnritj  given  thereon  by  her  for  the  pur- 
chase money  wQl  be  enforced.  It  was  so  held 
by  this  court  in  the  case  of  Chilton  v.  Braiden, 
2  Black,  4Sa  [S7  IT.  S.,  XVII.,  30lf,  where  e 
lien  for  the  onpt^dpurchasemoueyol  land  sold 
to  s  married  woman  was  enforced  by  a  decree 
lor  the  sale  of  the  land.  Mr,  Jaatics  Qriec,  de- 
hveiing  the  opinion  of  the  court,  said;  "Whi 
one  person  baa  got  the  estate  of  another,  he 
cojAt  not,  in  conscience,  to  be  allowed  to  keep 
il  without  paying  the  conalderation.  It  ' 
this  principle  tlwt  courtsot  equitv  proo...  _. 
Iietween  vendor  and  vendee.  Tue  purchase 
money  is  treated  asalieQontbelandBold.where 
Ibe  vendor  has  taken  no  separate  security."  In 
a  well  conEidered  caae  decided  by  the  ^honcel- 
br  of  New  Jersey,  Armtlrong  v.  Bom,  B  C.  E. 
Green  |^  N.  J.  Eq.].  ^09,  where  property  waa 
»M  and  conveyed  to  a  married  woman,  and  she 
sod  her  husband  executed  a  mortgage  for  the 
purchase  money,  but  the  execution  by  the  wife 
was  void  because  she  was  not  privately  esam- 
ined,  It  was  oevertbeless  held  that  the  vendor 
hid  a  lien  for  tbepurchase  money,  and  also  that 
the  mortgage,  being  given  for  the  benefit  of  her 
[ttOjMDaroIe  estate,  although  void  as  a  mortgage, 
■night  be  decreed  a  lien  on  such  separate  estate. 
In  the  case  of  WtUiTiy/ianty.  Leak^,  TBax.,458, 
it  was  held  by  the  Supreme  Court  of  Tennessee 
that  where  luid  was  sold  and  a  title  bond  viven 
(0  a  married  woman,  wbc  gave  her  notes  for  a 
part  of  the  purchase  money,  the  vendor's  lien 
could  be  enforced,  although  the  notes  might  be 
v(dd  as  against  the  vendee  personally.  In  the 
subaequent  case  of  Jaelaon  v.  RvtUdgt,  8  Lea, 
<M,  decided  as  late  as  December  Term,  1879, 
the  sane  court  held  that  if  a  married  woman 
hoy  land,  partly  for  cash  and  partly  on  time, 
and  accept  a  deed  of  conveyance  to  her  separate 
DM,  a  lien  being  retained  for  the  unpaid  install- 
Bwnts,  she  cannot  have  the  money,  which  she 
has  paid,  refunded  merely  because  of  her  CO  vert- 
we,  and  the  lien  reserved  for  the  pavment  of 
the  purchase  monev  may  be  enforced  in  equity. 
This  cose  was  nearly  piu«lle1  to  the  present.  A 
deed  was  executed  to  the  married  woman  for 
her  sole  and  separate  use,  retaining  a  lien  on 
the  land  for  the  payment  of  the  not^  given  for 
Uw  purchase  money,  and  tbe  grantee  and  her 
huaioDd  went  into  possession.  A  cross-bill  waa 
filed,  ts  in  the  present  case,  seeking  to  set  aside 
the  contract  aa  void,  and  for  a  return  of  the 
UKwey  pidd,  and  the  value  of  pennanent  Im- 
protementa.  A  decree  for  the  «de  of  the  land 
to  satisfy  the  unpaid  purchase  money  was  made 
by  the  Chancellor,  but  no  personal  decree 
Sk  is  Orro.  U  8.,  Book  97. 
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against  the  parties.  Tbis  decree  was  affirmed 
by  the  Supreme  Court  In  an  elaborate  Jodgmetit, 
In  which  tbe  authorities  on  the  subject  are  fully 
reviewed.  The  court  concludes  the  examinatloii 
by  saying,  "  If  tbe  conveyance  be  to  the  sole 
and  separate  use  of  the  married  woman,  Ibere 
seems  to  be  no  difflculty  in  treating  a  debt  con- 
tracted in  the  purehase  as  binding  on  the  prop- 
erty, although  not  peiBooally  obligatory  on  tbe 
feme,  because,  where  she  takes  possession  un- 
der the  conveyance,  the  debt  is  contracted  fof 
the  benefit  of  her  separate  estate."  Again;  "Her 
incapacity  to  execute  valid  notes,  if  we  treat  the 
purchase  notes  as  void  on  that  ground  and  be- 
cause not  expressly  made  obllntory  on  her  sep- 
arate estate,  would  not  affect  Uie  vendor's  right 
to  subject  the  land  to  Che  satisfaction  of  the  un- 
paid purchase  money  by  virtue  of  tbe  vendor's 
equity  and  of  the  lien  reserved.  By  the  deliv- 
eiy  and  acceptance  of  the  deed  of  conveyance, 
the  contract  was  executed  and  the  title  vested  [841] 
in  her.  She  takes  the  title  subject  to  the  charge 
created  by  the  terms  of  the  deed.  TVeterantv, 
Betti»,  1  Leg.  Rep.,  48;  Lae  v.  JVnumaR,  1 
Memph.L.J. , iSi: Elitridgev.Btleridoe.Sl  Hlsa., 
532.  Under  such  circumstances,  Uie  motried 
woman  is  not  entitled  to  have  tbe  cash  payment 
refunded.  In  making  the  payment,  a«  we  have 
seen,  she  exercised  a  right  which  tiie  law  con- 
cedes, •  •  >  All  she  can  claim  la  exemption 
from  personal  liability." 

These  cases  decided  by  the  highest  court  of 
Tennessee,  where  the  land  lies  and  where  the 
transaction  took  place,  are  of  stringent  author- 
ity, and  they  accord  with  our  own  views  of  tlu 

It  should  be  added  that  by  tbe  statute  law  of 
Tennessee,  "Harried  women  over  the  age  of 
twenty -one  years,  owning  the  fee  or  oth^egal 
□r  equitable  Interest  or  estate  in  real  estate,  shall 
have  tbe  same  powers  of  disposition,  by  will, 
deed  or  otherwise,  as  are  possessed  by /onufaota 
or  unmarried  women."  (>}deof  Tennessee,  sec 
3486,  This  provision  would  seem  to  be  suffi- 
cient to  confer  upon  a  married  woman,  pur- 
chadng  land  to  her  own  use,  power  to  execute 
a  mortgage  upon  the  land  to  secure  the  pur- 
chase money — binding  at  least  upon  the  land. 
If  not  creating  any  personal  obligation  against 

But  tbe  present  case  Is  a  atronger  one  than 
that  of  a  mortgage.  The  deed  by  which  she 
holds  the  property  is  qualified  by  expressly  re- 
taining a  lien  for  the  payment  of  the  purchase 
money.  The  lien  goes  with  the  estate  and  af- 
fects It  In  a  manner  similar  to  a  condition.  It 
is,  indeed,  in  the  nature  of  a  condition  im  pressed 
upon  the  estate  Itself.  It  makes  the  deed  say, 
in  effecti  "  I  convey  to  you  the  land,  but  only 


upon  the  condition  that  you  pay  the  notes  given 
for  purehase  money;  If  they  are  not  pdd  1  or 

tojiold  it  OS  security." 


This  peculiar  character  of  the  lien  Seems  to  be 
a  good  answer  to  the  second  ground  for  rever- 
sal—the reservation  of  interest  at  the  rate  of  ten 
per  cent  per  annum  on  tbe  notes.  Ten  per  cent 
is  not  an  unlawful  rate  of  interest  in  Tomea- 
see.  It  may  be  reserved  if  the  parties  so  agree. 
If  tliey  make  uo  agreement,  the  taw  gives  six. 
The  agreement  to  pay  ten  per  cent  In  this  caae 
may  not  be  binding  on  the  wife  personally,  but 
it  is  not  binding  on  the  same  ground  that  the  3421 
principal  Is  not  binding  upon  her  personally. 
8  lis 


ib.Google 
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Nenrthekn,  h  it  Is  AntetbMmsylN  lawfully 
stipulated  for,  if  It  b  stipulated  for,  and  Is  made 
part  of  tbe  consideration  for  which  a  lien  is  re- 
tained on  the  land,  It  is  as  mudi  secured  by  the 
lien  as  the  principal  is. 


MM-  the  partT 
TODdered,  hb 


^fimed. 


k.  Bun,  Oomt,  D.  8. 
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(iDannrtiUto«aahi)ajtr,astt  muln  tacnbave 
a  vardMor}adHneDC  Nndmd  acauMt  It  In  ao  ao- 

X  Ibalaw  (S'the  Stats  In  that  nqwot  to  biadlnc 
no  tlM  Ohcult  Ocnrt  at  the  Unftad  StaMa  m  ewes 


OH  a  certiflcate  of  dlvfston  In  opinion  between 
tbeJudcee  of  the  Circuit ConrtoftheVnilcd 
StatM  Ust  the  District  of  Colorado,  and 

F  ERROR  to  the  Circuit  Court  of  the  United 
Btat«a  for  the  District  of  Colorado. 
The  history  and  taOt  of  the  case  soflldamiy 


TOT. 

Mr.  JuMte  Millar  deUrered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court  for 
the  IMstrlct  of  Colorado.  The  case  was  an  action 
of  ^eotment,  to  lecover  posseadon  of  a  silver 
udno,  The  jdalntUs  below  were  Hall  and  Har- 
■hall,  who  on^Ded  a  Jitdgment  for  the  poMss- 
ilon  of  the  pruuertji  In  controrersy.  AtUie  De- 
cembarTerm,  1878,  of  thedicidt  court,  Um  case 
had  been  submitted,  by  ur««anentof  the  parties, 
waiving  a  Jury,  to  the  JndAe,  who  rendered  a 
JttdgmeiitintaTDrofthedeCBDdanl  Thenopon 
the  plafaitUb  paid  the  cocUof  the  suitup  to  that 
time,  and  moved  the  court  to  grant  them  a  new 


IUt  Ttoin.lfflV,  the  case  was  submitted  to  ajuiy 
ana  a  var^ct  was  rendered  for  the  plaintilb,on 
■  "       "  "        lefutho"  ■ 


trial  wlUiont  showing  cause,  which  w 
to  be  a  matter  of  right  under  the  same  section. 
On  the  queatlon  whether  this  new  trial  Aonld  be 
Rtanted,  the  Judges  of  the  Circuit  Court  wer« 
divided  fn  ndnion,  and  aludgment  was  entered 
overruling  toe  motioD,  I%ey  nave  certified  that 
question  to  this  court 

The  section  d  the  Code  of  Colorado  under 

•Bead  notaa  br  JTr.  AMm  Xiuwu 
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which  this  motloo  wasmade  reaclt  as  foUows: 

"  Whenever  judgment  shall  be  rendcted 
against  either  party  under  the  provii' 
this  chapter,  it  shall  be  Uwful  for  tb 
against  whom  such  Jodgmetit  is  Teulc 
helnor  assigns,  at  any  time  before  the  first  dL, 
of  the  next  ancceeding  tenn,  to  pay  all  coelB  re- 
Gorered  thereby,  and,  upon  application  of  the 
party  against  mtom  tlM  same  was  rendeted,  Us 
ndrs  or  assigns,  the  court  diall  vacate  such  Judg- 
ment and  grant  a  new  trial  in  sndi  case,  but 
neither  party  shall  have  bat  one  new  trial  In  any 
case,  as  of  njAit,  without  showlnr  cause.  Am 
sflsr  such  JudgTDent  is  vacated,  me  cauw  shall .. 
stand  f(v  trial  the  same  as  thouj^  it  had  never  ^' 
been  tiled." 

Two  questions  are  preeeuted  for  cor  condder- 
atlon  In  leviewinfftheaction  of  the  circuit  court 
on  this  motton  ror  a  new  trial.  The  first  is, 
whether  the  Circuit  Court  of  the  United  Btaiea 
sitting  In  Colorado  is  to  be  govemed  by  the  sl^ 
ute  of  that  State  on  this  subject 

At  the  common  law,  the  fiction  In  an  actloit 
of  ejectment,  l^  which  Jolut  Doe  and  Ridiard 
Roe  were  made  idaintiff  and  defendant,  per- 
mitted any  number  of  trials  after  verdict  and 
judgment  between  the  same  parties  In  interest 
ontheaamequeetion  of  title,  1^  the  use  of  other 
fictitious  names,  and  other  atlegatlont  of  demise, 
entiT,  and  ouster. 

The  evil  of  tUs  want  of  conclttstvcsiess  fn  the 
result  of  this  form  of  action  led  to  the  Inlecpo- 
sition  of  a  court  of  equi^,  in  wUch,  after  re- 
peated verdicts  and  judgments  In  favor  of  lh» 
same  partv  and  upon  the  same  titie,  that  court 
woi^  enjoin  tiw  unsuccessfti]  party  from  fur- 
ther dlstiutaace  iA  the  one  who  had  recovered 
these  judgments. 

Th&  form  of  action,  with  its  inconclnslve  re- 
Bolta,  would  be  the  law  In  Colorado  for  the  re- 
covery of  the  possesion  of  real  estate,  but  for 
the  statutes  of  that  State,  of  which  section  2H 
of  the  Code  of  Civil  Prooedore  is  a  part  The 
f  ramers  of  those  statutes,  in  aboUshing  thp  Old 
common  law  action  of  ejectment  with  Its  accom- 
panying evlla,  and  in  substituting  an  action  be- 
tween Uke  real  parliea,  plaintiff  and  defendant, 
found  it  necesMiT  to  provide  a  rule  on  the  sub- 
ject of  new  trials  In  ac" ■   - 

of  land. 

Atltietoiealei 

of  the  comouMi  law,  been  held.  In  all  the  State* 
whMe  that  law  prevailed,  to  be  too  Important 
we  might  almoat  sav  too  sacred,  to  be  CMtdoded 
forever  by  the  resuKof  one  action  between  the 


Ltinr  a  dliec 
tween  the  parUos  actually  chiming  under  o~- 
filoting  titlea,  which,  according  to  the  nature  of  EMI 
this  new  proceeding,  would  end  In  a  Judgment 
condndliig  both  pwtiea,  have  found  it  neoea- 
sary  to  provide  for  new  trials  to  such  extent  as 
eaco  State  Lorlslature  has  thouriit  SMmd  policy 
to  require.  Tliese  provisions  for  imw  trials  in 
actions  of  ejectment  are  not  the  same  In  all  the 
States,  but  it  is  believed  that  almost  sll  of  them 
which  hare  abolished  the  common  law  action 
have  made  provision  for  one  or  more  new  trials 
asa  matter  of  rig^t 

We  are  of  opinioo  that  when  on  action  of 
efectment  Is  tiled  in  a  Circuit  Court  of  the  Unlt- 
ed  States  according  to  the  statutory  mode  of 


in  actions  concerning  the  titln 


„...Goc^F-«- 
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no  iMMD  wnj  the  Fedenl  Court  ahould  dlare- 
nid  one  of  t£e  mica  lij  which  the  State  L^i»- 
Htore  h«i  guarded  the  tmufer  of  the  poBseaaon 
■ad  thle  to  real  eatMe  within  Ite  lorUdicdon. 
SeBJNtMT.CUAMii,2WalL,S5fa9tr.B.,XVn., 
TBS}. 

^  remda  Om  oonitmctton  of  Ute  statute  un- 
der conmderation,  which  ti  the  Bccood  queatlon; 
while  It  Is  not  ckar  that  the  buuruage  of  the 
Matute,  that  "  Ndtberpaitf  ihalfliaTe butone 
oew  trial  In  an^  case  aa  of  right  without  abow- 
hw  ouiae,"  gl<rt»  to  each  party  at  least  one  new 
tnl  if  he  '<«"mH«  it,  we  are  of  opinion,  on  re- 
faclkni,  that  mdi  was  the  Intention  of  the  f  ram- 
«n  of  the  Code.  Thii  concluaion  la  foitlfled  b^ 
a  cmnpailBon  of  the  prerlouB  enactmenla  of  tlw 
Colorado  Lc^ridatuie  with  tUa,  lla  last  exprea- 
rioD  oa  the  sobject.  'Bj  the  previoua  law.  It  was 
Toy  dear  that  onlv  one  new  trial  was  demand- 
"  as  a  matter  of  rigbt  in  ao  action  of  eject- 
t,  and  the  change  oS  language  adopted  In 


1  that  each  party  against  whom  in  turn  a 
let  maj  be  reoderea,  shall  hare  a  li^t  to 
!W  tiU.    Apart  from  Uila  abaolute  rlj^t 


at  the  parties,  the  conrtuiBy  giant  another  trial 
iqxHt  reasonable  grounds  being  shown. 

'nicae  views  require  that  the  question  whethw 
dsfendanta  are  entitled  to  have  the  judgment  of 
flte  court  below  vacated  and  a.  new  trial  In  asid 
csaae  wttbotit  fniUtex  showing,  should  be  an- 
Ive,  and  aispeMae  with  the 
into  the  asrignment  of 

„ e  trial  before  the  jnry. 

ntjudgmmt^thiOireuitOourti*,  ther^i>n, 

Hi,  with  direetioiu  to  frafU  a  lutt  Irita. 

Jamca  H.  MoKaDner,  OokiBiip.  Omrt,  V.  ft 
■o-in  D.  s^  ass;  lu  u.  ft,  at. 


{MS]  FABMERS'   LOAN    Am)   TRUST  COM- 
PANT  BT  AL.,  AppU., 
«. 
CHRISTIAN  WATERMAN  kf  al. 

(See  ft  O,  liB  (Wo,  SSB-ITL) 

Tiot  partUt  ean  apptal—jurfidieUm  as  to 


L  MilTMrtteataadeeteeoBnwMaL  Ifaputv 
ta  tba  man  tn  no  tnanner  affeoteStT  whatVde- 
aeed.keoaonotbeMldtobeantfty'^^"--* 

ft  If  dMlDotcauaea«f  aettonln  tmr 
paMohtkoocta  fiowlns  out  of  thai 
ai*  JoBtad  In  cne  suit,  and  "-" — 
daw  ta  favor  of  tha  aeve* 

eaanotbeJoliwdtotlTeHi 

[No.  814.1 
Metioru  SiOmitlea  Oct  9.  mt.     iMoam 
IS,  188$. 

APPEAL  from  the  Clrcnit  Court  of  thel 
Stalea  for  the  District  of  Indiana. 


Na9m~ir<i>  «iM  tat  partta  to  renml  can  ba . 
Manfmldrvra^nTDT.    8e«i»of-*-" — " 
Xlxon.MD.ft{anu,Uft 
Bee  10  OrtQ. 


The  history  and  facts  of  the  case  sufficiently 
uppoax  in  the  opinion  of  the  court. 

Oo  motion  by  part  of  the  appelleea  to  dismlas 
aa  to  them  for  want  of  jurisdiction,  and  motion 
by  otheiB  to  afflnn.aa  to  them,  on  the  ground 
that  the  a^eal  was  taken  for  delay. 

Jfr.  J,  M.  Bntlw.for  appelleea,  in  support 
of  motions. 

Mmn.  Jaawa  D,  C»mplMlI  and  Eerbert 
B.  T'umer,  for  ^tpellauts,  eonira. 

Mr.  ChUg  J^aUee  W»lt«  delivered  the  o^n- 
lon  of  the  court: 
These  motions  present  the  following  facts : 
On  the  24Ui  of  July,  1677,  a  decreo  was  en- 
tered tn  a  suit  pending  in  the  court  below  for 
the  foreclosure  of  certun  uMMtgages  on  the  pK^ 
erty  of  the  Indlanapolla,BIoonuagton  Sc  Western 
RaJlwi^  Company,  direcUnK  a  side  cd  the  mort- 
gaged pnqpeity  and  an  appHcatlon  of  the  pro- 
ceeds to  the  payment,  among  othen,  of  "  All 

each      *      *      nlwirmfciid  wimajnf  winnity  U  ■fifH 

be  hereinafter  allowed  by  this' court  *  •  •  in 
preference  to  the  liens  ta  the  herdnbefore  men- 
tioned mortgagee  or  deeds  of  trust  for  debts  du* 
t>T  said  railway  cmnpauy  tot  work,  labor,  sup- 
pnea.  and  material  done  and  furnished  durluf 
the  nx  months  next  preceding  the  flnt  day  ol 
December,  1814,  <•  •  •  ■  which  payment 
for  debts  due  as  last  afiiiiailil  for  alz  tnontha 
prior  to  December  1, 1874,  shall  be  made  into 
court  without  pre judice  to  the  rlj^t  of  theFarm- 
enr  Loan  and  Trust  Company  to  object  to  the 
same,  and  to  appeal  from  any  order  or  ordera 
which  m^  be  hereafter  made  l^  the  court  di- 
recting the  money  ao  paid  to  be  disttfbated  to 
the  vaHoos  claimants  thereof." 

At  the  time  this  decree  was  made  tt  was  not 
koowu  bow  much  the  debts  for  labor  and  sup- 
pliea  would  amount  to.  That  matter  had  been 
referred,  on  the  tih  of  June  before,  to  certain  [266] 
special  masten  to  take  Katimony  and  rqort. 
but  tbeb  report  bad  not  been  filed.  To  meet 
this  condition  of  the  case  the  decree  fnrtherpfo- 
vided  that  on  the  deliveiy  of  the  deed  the  pur- 
chaser should  pay  into  court  enough  of  the  pur- 
chase money  to  aadafy  any  amount  that  niigbt 
in  the  further  progress  of  the  cauae  be  found  to 
be  owing.  It  was  also  spectally  provided  that 
the  reference  to  the  master,  which  had  beat 
made  and  which  was  uipioved  and  continued, 
should  "In  nowise  abridge  or  impair  the  rlj^t 
of  any  of  the  parties  hereto  to  pniaecute  an  ap- 
peal from  any  order  or  ordera  of  the  court  u- 
lowinror  dlnllowlng  said  claims,  or  ai^  part 
theretrf,  and  declaring  the  same  to  be  prior  and 
superior  to  said  mortgage." 

The  Faimera'  Loan  and  Trust  Company  was 
the  trustee  of  the  mortgages,  having  the  paj»- 


t  mortmge  lints  on  the  property. 
.  _  the  inh  of  November,  18T7,  ue  spedal 
masters  filed  their  report  as  to  the  labor  and  sup- 
ply clalma,  allowing  eleven  himdred  and  slzty- 
tlueeseparate  claims, which  had  been  presented 
to  them  by  petition  In  aooordance  with  the  pn>> 
visions  of  the  order  Ot  referenoe,  and  which,  in 
their  opinion,  had  been  estaldished  by  the  evi- 
dence. Of  these  claims  only  fourteen  were  for 
sums  exceeding  $S,000.  All  the  rest,  behiy 
eleven  hundred  and  forty-tdne  In  number,  ware 
In  every  Instance  for  less  than  that  antoont  On 
the  coining  in  of  the  rmort,  oumeroua  excep- 
tions were  filed  by  toe  Tmst  Company.  Tbeae 
lift 


ib.Google 


Snpitzia  Covxt  or  th>  Uhttzd  Sr^Tn. 


exceptiona  remaining  oodlBpowd  of  ud  DO  Mb 
haviiur  been  made  under  the  decree,  "  On  mo- 
tion 01  the  FormerH'  L(wn  and  Tnut  CompaoT" 
it  wu,  on  tile  8th  of  Hay,  1878,  "  by  way  of 
further  direction*  for  the  executloa  of  tbe  de- 
cree ••  «  of  data  July  24, 1877,  •  •  • 
cooaldered  by  the  cottrt,  and  ordered,  adjudged 
and  decreed  that  the  aaid  original  decree  be,  and 
the  same  ia  hereby,  amended  and  modified  as 
follow*:    •    •    • 

18th.  That  the  Nk  be  made  •  •  •  sub- 
ject to  •  •  •  mich  •  •  *  claims 
and  annis  of  money  as  are  now  under  consider- 
ation by  and  as  shall  be  hereafter  allowed  by 
this  court,  •  •  •  mtd  affirmed  by  tlie 
Supreme  Court  of  the  tTnited  States  on  appeal, 
dtould  an  mpeal  be  taken,  in  preference  to  llena 
of  the  hereinbefore  mentioned  ntortgages  or 
deeds  of  truat  for  debts  due  by  said  railroad 
taMv-i  company  for  work  and  labor  done  and  supplies 
l^^^^andmaterial  furnished.  •  •  •  without 
raejudlce  to  the  right  of  the  Parmers'  Loan  and 
'    object  to  the  '  ■ 


Trust  Company  t 


B  and  to 


be  hereafter! 
to ;  *  *  '  and  'such  back  pay,  labor,  and 
supply  claim*  as  shall  be  finally  adjudged 
against  the  property  herein  directed  to  be  sold, 
t^ex  an  appeal  so  taken,  shall  be  asmuned  by 
the  purdiuer  or  purchasers.  In  addition  to  the 
amount  of  Um  purchase  money  so  bid.  »  *  * 
And  the  sayment  of  the  amount  of  any  claims 
ao  allowed.  *  *  *  shall  not  be  required  to 
be  made  at  or  prior  to  the  time  of  the  delivery 
of  tbe  deed,  but  the  said  sale  shall  be  made  sub- 
ject to,  and  the  purchaaa  or  purchasers  of  said 
property  ahallagree  to  pay  off  ao  much  of  the 
aM  dums  or  sums  of  monev  as  shall  be  finally 
allowed  in  the  progiest  of  this  cause,  on  or  after 
enCh  appeal,  and  uie  same  shall  be  paid  and 
discharged  by  s^d  purchaser  or  purchawTa 
wlUiin  nx  months  after  tbe  entir  of  an  order  of 
this  court,  upon  a  mandate  of  the  Bupreme 
Court  concerning  mHtleta  ao  appealed  from  be- 
ing filed  in  this  court,  and  the  said  deed  shall 
be  delivered  without  payment  of  said  claims  or 
suma  of  money,  or  any  part  thereof,  upon  the 
purchaser  so  conditionallv  agreeing  to  pay  so 
1 — a  _^  m„^  (^  m(jj,  ci^n„  ^ai • 


,of 


condltlona  of  this 


any  of   the  proviatons  or  coo 
thtrteenth  article  of  this  decree. 

On  the  80th  of  October,  1878,  the  mortsaged 
property  was  kM  under  the  decree  of  Jiuy^, 
a*  thus  modified,  to  Austin  CorUn,  OUes  E. 


Talntor  and  Joslah  B.  Blossom,  "  Purchasing 
committee,  in  trust  tor  certain  bcmdhcdden 
under  the  troMa  ezpreMed  in  cntaln  agreementa 
dated  December  20,  187S,  and  a  anrolement 
thereto,  dated  Julv  as,  1878,"  ooiides  la  which 
were  attadied  to  Uie  report  of  the  aale.  These 
agTMmeots  had  reference  to  a  plan  adopted  by 
certain  of  the  stockholden,  oondholdera  and 
genraal  crediton,  for  the  purchaae  of  the  prop- 
erty, and  defining  their  respective  inte — " 
therein.  If  the  purebaae  should  be  made. 
The  aale  waa  confirmed  by  the  court  on  the 
[S6S1  ^^'^  *^'  March,  1879,  upon  the  application  of 
the  purchaaetfl,  and  the  master  was  directed  to 
make  and  deliver  to  thetnirchasersadeedof  the 
lift 


proper^,  subject,  among  other  things,  "  To 
*  V  a  niQi)  •  •  •  claims  and  sums  of  mon- 
ey asare  now  under  consideration  by, andasahall 
be  hereafter  allowed  by  the  said  court,  *  ■  > 
In  preference  to  the  tuns  of  the  herdnbeforc 
mentioned  mortgages  or  deeds  of  trust,  for 
debts  due  by  said  raUroad  company  for  work 
and  Ial>or  done  and  supplies  and  material  fur- 
nldied  during  a  period  nut  exceedlCE  the  six 
months  next  preceding  tbe  firm  day  of  Decem- 
ber, 1874,  •  •  •  but  nothing  herein  con- 
tained ahall  be  taken  to  prejudice  tbe  Farm- 
en'  Loan  and  Trust  Company,  or  the  fald 
Austin  Corbin,  Giles  £.  Talntor  and  JoriahB. 
Blossom,  their  successor  or  succeseon  and  as- 
rigns,  or  any  of  them,  to  object  to  the  same,  or 
to  appeal  from  any  order  or  orders  which  may 
be  hereafter  made  by  the  said  court,  ordtherof 
them,  in  relation  thereto  to  the  Supreme  Court 
of  the  United  States,  which  said  •  «  • 
back  pay,  labor  and  supply  claims  •  •  • 
finally  adjudged  against  said  property  hereby 
conveyed,  are  hereby  expressly  assumed  by  the 
said  Austin  Corbin,  Oiles  E.  Talntor  and  Jo- 
slah B.  Blossom,  purchasing  committee,  their 
aucceaaoi  and  successors  or  asdgns,  as  and  for 
a  charge  and  lien  upon  the  property  hereby  con- 
veyed, o  •  »  prior  and  superior  to  any 
interest  or  estate  hereby  vested  in  them  or  any 
of  them.   •    •    •" 

After  this  deed  was  delTvered  a  further  ref- 
erence wa«  made  to  take  testimony  and  report 
aa  to  certain  qiedal  matters  connected  with  the 
clabna  before  reported  on.  Upon  the  coming 
inof  ther^Ktrt  under  this  last  reference,  excep- 
tlona  were  filed  by  tbe  Trust  Company  and  the 
purcbaeersi  and  on  the  Slst  of  October,  1881, 
the  court,  after  a  heariuK,  decreed  "  That  said 
Austin  Corbin,  Oiles  K  Talntor  and  Jodah  B. 
Blossom  do,  irithln  sixty  days,  excluding  Sun- 
day*, fromandafterthcdoteof  the  decree,  pay 
to  said  several  intervening  petitioners  and 
claimants  the  several  amounts  set  opposite  their 
respective  names,  that  ia  to  say,  to  Charles  F. 
Webb  p70."  Then  followed  the  names  of  all 
the  other  separate  claimants,  with  the  amount 
due  them  respectively  set  opposite. 

From  this  decree  of  the  31st  of  October  the 
Tnut  Company  and  Corbin,  Tainlor  and  Bloe-  roftgi 
som  took  uie  present  appeal,  which  the  appel-  '-•■"'J 
leea  having  claims  less  than  (S.OOO  move  to  dis- 
miss as  to  them,  for  wont  of  JniisdlcUon.  Thcae 
whose  claims  exceed  $0,000  have  filedmotlona 
to  affirm  as  to  them,  on  tbe  ground  that  It  Is  man- 
ifest the  appeal  was  taken  for  delay. 

To  our  ndnda.  It  ia  clear  the  Truat  Company 
has  no  Interest  in  the  questions  arising  under 
this  appeal.  That  Company  repreaented  the 
bondhblden  for  all  tbe  purposes  of  the  fore- 
dosure  of  Ibe  mortgages  under  which  it  was 
tmstee,  bat  the  Interest  of  the  bondholders  In 
tbe  suit  aided  when  the  property  was  sold  and 
the  proceeds  distribnled.  As  tbe  purchaaers 
took  the  property  suliject  to  the  lien,  if  anr 
there  waa,  of  the  back  pay  clalma,  the  bond- 
boldets,  as  bondholders,  cannot  In  any  msnner 
be  affected  by  tiiie  result  of  the  proceedings  to 
determine  whether  such  lien  ensis,  and  u  so, 
to  what  extent.  All  questions  aa  to  such  mat- 
ten  are  between  thepurchasers  and  intervening 
petitioners  alone.  The  decree  ordering  a  sale 
subject  to  the  claims  was  entered  on  the  motion 
of  the  Trust  Company,  and  the  appeal  la  in 
106  V.S. 


HiLmmBKOKR  T.  LooAinpoBT,  vrc.,  B.  R  Co. 


ajKtm  tcnna  conlliied  to  tbe  order  siUUlahlng 
tbe  claiiM  agtliuit  the  ptudmeTB.  If,  by  re»- 
HB  of  Ibe  agiwiDent  uoder  which  the  pnraiua 
«M made bv  the  puTChuliigcoinmitwe,  anyof 
the  bondholoen  aecnred  by  tae  mortgagea  to  the 
TruH  Company  are  entitled  to  ahare  In  the 
loofierty,  they  are  for  all  each  porpoaea  repr«- 
NBted  by  the  porehaaiiig  comraltue,  and  not 
bf  ihemMtgagetnuteeL  The  truit  created  by 
tie  mortgage  WBB  fully  ezecnted  when  the  ftoe- 
donue  wH  complete.  Aftcrthat,  thepurchaa- 
^bondhcMefs  became  purchaKn  of  Uie  mort- 
9^ed  fnoperty,  aod  tbdr  ri^ta  are  to  be  de- 
Inmined  according. 

Ndther  la  it  of  anv  ImpoTtanoe  that  in  the  de- 
cree of  aale  aa  modified,  aa  well  aa  in  that  orig- 
inally ent«ed,  a  rig^t  of  appeal  by  tbe  Trust 
Oomposy  waa  expraaaly  reserred.  Only  pai- 
IM  to  a  decree  can  ^peal.  If  a  party  to  the 
mit  ia  In  no  manner  anecled  by  wh^  1b  decreed, 
ha  cannot  be  nid  to  be  a  par^  to  the  decree. 
i.  ftaervation  of  the  right  to  ^peal  baa  no  ef- 
fect, if  thravia  no  decree  from  which  an  appeal 
RchaahaabeenreaerTed will  lie.  Intheprea- 
cnt  caae,  aa  has  already  been  aeen,  tbe  lereral 
cUmanta  or  Inlerveiiers  and  tbe  pnichaaing 
10]  committee  were  the  only  portiee  to  tbe  suit  ai- 
Itcted  by  tbe  decree  oi  October  SI.  The  pur- 
cbaiing  committee  became  pardea  by  their  pur- 
ehue.  to  the  extent  that  was  necessary  to  pro- 
Kct  their  ri^ts  In  the  property  purchased 
■gainst  any  further  orders  to  m  nude  in  the  ex- 
eeadon  of  the  decree  under  which  they  bought. 
Tbe  Trust  Company,  by  conaentiiig  to  tbe  de- 
cree wderiog  a  aau  subject  to  the  back  pay 
nd  Mipply  liens.  In  effect  Toluntarlly  aban- 
doned that  nut  of  the  litigation,  ud  left  It  to  be 
carried  on  thereafter  betweeu  the  sevetml  claim- 
ants and  the  purchasers  alone.  Neither  the 
Trust  Company  nor  Iboee  it  In  equi^  lepiesents, 
can  gain  or  loae  by  either  a  reverMl  or  adSrm- 
aace  of  tbe  decree  appealed  from. 


Our  1 


1  the 


Is  between  tbe  puKsbaslng  com- 
ahiee  and  Itie  serenl  buk  pay  cMmants.  Aa 
we  have  shown  at  the  present  Term  In  Ex  parte 
R.R.VO.  [ante,  1«\,  If  distinct  cnuaee  A  ac- 
tion in  favor  of  dislmct  partita,  though  nowlng 
out  of  tbe  same  tmuaction,  are  ioioea  in  one 
nit,  and  distinct  decreea  are  rendered  In  favor 
of  the  aevend  parties,  these  decrees  cannot  be 
Joined  to  give  us  Juriadiction;  but  If  the  ctm- 
trorar^  Is  about  a  nuUter  in  which  aeveral  per- 
tkaarelntenMedcallectiTely  "   ' 


apart! will  not 
pinciit  an  utpeaL 

We  are  sadaOed  the  present  case  comes  under 
tbe  ttmdivlrion  of  tUs  rule.  There  Is  a  ques- 
tion inrdTed,  common  to  all  the  interveners; 
that  it  to  say,  whether  back  pav  and  supply 
cUma  of  any  kind  are  to  be  inld  by  the  pur- 
daten;  but  If  that  Is  settled  hi  fovor  of  the 
dalmanta.  It  will  Mill  have  to  be  determined 
lAeUMT  eadi  tme  of  the  separate  claimants  hat 
adafantrfthatkiDd.  ladetenniningthltqnea- 
dan  each  eUm  will  depend  on  its  own  facts.  A 
reoovoy  ^  one  claimant  will  not,  neceaaarlly, 
fDTOlve  a  recovery  by  another.  While  the  rijriitB 
oi  aU  depend  on  eetablisbing  a  llaUUty  of  the 
parduiera  for  the  paynent  of  dsbta  of  a  par- 
See  18  Otm 


tlcnlar  Und,  no  one  can  recorer  unlets  he  riiowe 
that  there  Is  owing  to  him  individually  a  debt 
of  that  kind.  There  are,  thenfcce,  necesaarily 
io  tbe  caae  B«  mai^aesittate  aod  distinct  eoa- 
troveralea  aa  there  are  sqiarate  daimanta  u>d 
Interveneia.  Tbepnrchasershavetherl^  to  >w>ii 
ctatest  e*ch  claim  teparately.  Theyatandin 
the  same  rdation  to  tue  several  daimanta  that 
the  ahlaowmr  ^d  In  OUwr  v.  Alttatider,  6 
Pet.,  1«,  to  the  aeamen,  or  the  allesed  fraudu- 
lent eranteeta&aeM- v.  .^pelmt,  S  Wall.,  1U6 
[TS  U.  S.,  XTUI.,  S96],  to  the  Judgment  ciod- 
Itors.  The  ieveral  interrenera  do  n^  as  In  TKe 
OMMMmoM,  108  U.  6.,  754 rXXYL.  829],  daim 
under  one  ud  the  same  title,  and  It  li  material 
to  the  puichaaoB  how  modi  la  allowed  toeacb 
aod  every  one,  for  tbe  amount  of  the  recovery 

1.  -..«    -    ■  '       ■  t»  .— »  d»J  .. 1 «  1 .1.^ 


ny  mao 

ner  br  what  is  allowed  to  another.  Oearly, 
theTCnne,'distlnctcauaesof  action  in  favor  of 
disUoct  paitlee  have  been  Joined  in  the  sune 
suit,  and  distinct  decrees  rendered  in  favor  of 
tbe  distinct  parties.  This  it  not  ixij  the  form 
of  the  decree,  but  tbe  substance. 

There  la  no  queation  here  of  a  fund  for  dls- 
trlbutloo.  The  purchasing  committee  bou^t 
the  road  sub Ject  to  the  liensof  thevarlontback- 

Sy  and  supply  claimants,  if  any  such  liens  ex- 
ed.  The  fi«tiMnt«  are  seeking  to  establitb 
and  enforce  their  tespective  lietu.  They,  in  ef- 
fect. Join  in  one  aultfor  that  purpoae,  but  both 
their  claims  and  decreea  are  separate  and  dis- 
tinct. 

n  fdOotM  Oai  Ifts  mMm,  to  ditmitt  mutt  it 
granled,anditiM  m  ord0nd. 

Tbe  qneations  involved  In  the  4}peala  from 
the  decreea  for  more  than  (S,000  are  not  such 
■I  ne  are  willing  to  consider  ona  motlanto  af- 
firm. TTie  methttfir  an  ^/Irmanee  ii,  lAw^ort, 
oeerrvitd. 
Trateopr-   Vast: 

Jama  H.  ItoKaniiar,  Clerk,  Bup.  Oooit,  IT.  8, 

Otad-IM  ir.8^l»;]l)8  n.B..5(S,t«;  llOU.  8., 


QEORGE   W.   ULTENBERQER   XT   Uj.,  . 

V. 

LOOAH8PORT,  CRAWFORDSTILLE  AlfD 
SOUTHWESTERN  RAILWAY  COMFA- 
NT,  FARMERS'  LOAN  AND  TRUST 
COMFANT  KT  AL. 

(Beeb  C  le  Otto,  ns-au.) 

JodmI— HAm  eitatiim  nteemurjf—ptirtfm  in 
foredeture — rws^eersUp,  at  to  fint  and  «»• 
oad  mor^/agf—^fit*  tffirtdotitn  bfteeentl 
mcr^aoM—pofeir  ijf  emrf  to  ereale  daimi 
VirougK  a  reteti»r — pajfiMnU  and  vvrduutt 
ly  reeeiver^-teliUtnaitt  ^rteeittr'i 
fimttdterm, 

la  AtuiML  UTO,  a  flnt  mottcage  oi 

wai  made.    Tn  Januair,  VO,  a  taoon .. 

onUteNnenllroadwia  made.  Botb  monamaes 
ooTBied  Bfler-aovutted  propertj.  A  default  _od 
the  tat  mortfase  ooonrred  In  NoventMr,  un, 
and  on  the  teoond  mattcage  tn  Januai?,  Wfc 

mead  nottt  by  m*.  Jwttee  Bt^Aicoonn. 
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APPEAL  from  the  Circuit  Court  of  the  United 
8ut«  for  the  Diitrict  of  Indluu. 
The  bifltory  and  facts  of  the  case  are  tolly 
Kt  oat  in  -ibe  oplnioii  of  the  court. 
Jfr.  01iftri*a  M.  Oflbom,  for  Appellanta. 


to  the  Pidelitj  Insurance, 
posit  CommoT,  a  PeansylvaDU  corporatt< 
located  at  PhlfBdelphia,  aa  trustee,  a.  mortgage 
toiecure  the  payment  of  bonds  to  the  air  ~  ~' 
at  $1,500,000,  covering  the  railway  of  the 
gtgor  froin  Logansport  to  Rockville,  in  length 
[in]abouI  ninety-two  miles,  with  all  Its  franchises 
tul  property  used  in  or  connected  with  the 
operation  of  said  railway, which  the  mongs^nr 
then  owned  or  might  thereafter  acquire.  The 
bonds  wen  coupon  bonds,  payable  in  gold.  In 
Ibe  year  1900,  with  interest  at  8  per  cent  per 
JDUum,  in  gold,  payable  quarterly,  on  the  first 
days  of  November,February,  May  and  August. 
The  mortgage  provided  that,  in  ca^^e  of  default 
in  the  payment  of  the  principal  or  interest  of 
any  of  the  bonds,  the  mortga^r  would,  within 
Ht  months  after  Uie  default  should  occur,  it  still 
continuing,  Hirrcuder  to  the  trustee,  on  its  de- 


that,  if  possenioii  should  be  ao  taken,  all  ex- 
Densea  of  managiDg  and  operating  the  property 
should  be  paid  from  the  income  and,  if  the 
property  should  thereafter  be  sold,  from  the 


pay  the  interest  In  default,  flist  paying  all 
penaes  of  management  and  all  cnarges  r- 
property :  but  that  the  trustee  should  d 
maod  poases^n  until  reouired  in  writi 
da  ao  by  the  holders  of  at  le 


laobv 

._e  said  issue  of  bonds  then  unpaid  and  .  _. 
stattding.  The  mortgage  also  provided  that,  iu 
case  o(  such  default  and  its  continuance,  the 
trustee  might,  after  such  entry,  or  other  entry, 
or  wUhout  entry,  sell  the  mortgaged  property 
as  an  entirety,  at  public  suction,  navtng  first  de- 
manded of  the  mortgagor  payment  of  all  money 
then  in  default,  and  convey  title  to  the  franchises 


of  the  trustee  in  operating  and  maintaining  the 
lailway  and  propertv  and  managing  its  Dusl- 
nesaand  atlalia  while  in  possesuon,  and  then 
apply  the  proceeds  to  paring,  first,  Oxe  interest 
on  the  boDds,  and  then  tne  ioinciiMl,  such  pay- 
ment to  be  made  on  the  bonds  whether  they 
should  have  become  due  or  not  at  the  time  of 
the  sale.  The  mortgage  also  provided  that,  if 
there  should  be  a  default  continuing  for  aiz 
moiilh*  after  demand  for  the  payment  of  any 
half  year's  interest,  the  principal  of  the  bon^ 
^KMud  immediately  become  due,  and  the  trustee 
ndghl  10  declare  and  notify  the  mortgagor  and, 
on  the  written  request  of  the  holders  of  a  ma- 
[M-,  Jority  of  the  bonds,  should  proceed  to  collect 
***"'  the  principal  and  interest  of  the  bonds  by  fore- 
see It  Otto. 


cloeure  and  sale  of  the  propertr,  or  otherwise, 
as  Ihereinprovlded.  Up  to  and  including  Au- 
gust 1, 1878,  the  Ixttansport  Company  paid  the 
interest  on  the  hoim.  On  November  ],  1878, 
and  thereafter,  it  f^ed  to  pay  any  fnterasL 

On  the  first  of  January,  lUra,  the  LoganspOTt 
Company  executed  to  the  Farmers'  Loan  and 
Trust  Company,  a  New  York  corporation,  lo- 
cated at  the  City  of  New  York,  as  trustee,  a 
mortgage  to  secure  Uie  payment  of  bonds  to 
the  amount  of  |SO0,O0O,  covering  the  enttte 
railroad  of  the  mortgagor,  with  all  the  p 

It  at  any  time  th(    _    . 
.  eitending  from  Logaoe- 

Ert  to  Rockville,  about  ninety-two  milea  in 
Lgth,  with  all  branch  roads  eitending  from 
said  main  line,  built  or  to  be  built,  wtth  tbe 
right  of  way,  and  all  the  proper^  uwd  tor  <^ 
erating  and  maintaining  said  roftd  and  branches, 
whether  then  owned  or  thereafter  to  be  acquired, 
and  all  the  corporate  franchises  of  tbe  mort- 
gagor. The  bonds  were  coupon  bonds,  p»able 
m  gold,  in  the  year  1908,  with  Interest  at  8  per 
cent  per  annum.  In  gold,  payable  semi-annu^JT, 
on  the  first  davs  cd  July  and  January.  The 
mortgage  provided  that.  In  case  of  default  in 
the  payment  of  any  prindpal  or  intereet,  the 
mortgagor  should,  withinsizmonthsuFtersuch 
default,  the  default  continuing,  surrender  to  tbe 
trustee,  on  Its  demand,  the  possession  of  the 
mortgaged  property;  and  that  the  expense  of 
managing  the  property  should,  if  possession 
should  be  token,  be  paid  from  the  income  and, 
it  necessai7,f  rom  the  sak  of  such  personal  prop- 
erty as  the  trustee  mi^t  deem  proper.  Themort- 
ga^  also  contained  a  wanant  of  attorney,  by 
which.io  case  of  default  by  the  mortgagor  to  pay 
any  principal  or  interest  for  six  mouths  after  the 
same  should  become  due,  It  authorized  any  at^ 
tomey  or  solicitor  of  the  State  of  Indiana,  after 
notice  to  it  as  thereinafter  provided,  to  enter  Its 
appearance,  without  process,  in  any  court  of 


the  mortgagor,  that  a  re- 
be  appointed  forthwith.  Dy  order  of  aald 
court,  to  take  possesion  of  said  railway  or  any 
part  thereof,  and  of  all  or  any  of  the  morteaged 
property,  on  such  terms  as  the  court  should  pro- 
scribe, and  to  consent  that  n  decree  forthwith  ._- 
pass  for  the  sale  of  the  whole  or  any  part  of  ""'J 
the  mortgaged  property,  without  appraisement, 
but  under  the  direction  of  the  court;  provided, 
that  the  trustee  should  not  demand  a  surrender 
of  possession,  or  file  a  bill  to  foreclose  and  sell, 
uuieaa  requested  In  writing  by  the  holders  of  a 
majority  in  interest  of  the  bonds  at  par.  The 
mortgage  also  provided  that,  in  case  of  defaolt 
In  the  payment  of  any  interest  for  dx  months 
after  the  demand  of  payment  after  due,  the 
whole  prlndpal  money  named  in  the  bonds 
should  become  due,  and  tt 


1  that,  in  case  of  a  sale. 


paying  the  principal  and  interest  of  ttie  boiids; 
and.  Uiiid,  topejlng  the  ■nrplus  to  the  itock- 
bolders.  The  mort^ige  declared  that  It  and  lu 
lien  were  unbordlnate  to  the  mortgage  to  tbe 
Fidelity  Company.    The  mortgagor  did  not 

ry  any  of  the  interest  which  fdldue  Jamuir 
1874,  and  July  1, 1874,  rrapectlvely. 
On  the  Satta  of  AnguM,  1874,  the  Fmnerf 
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Lou  Oompu7  filed.  In  the  Circuit  Court  of  the 
United  SUM  for  the  DlMrict  of  Indkoa,  a  Ull 
lOTtheforeckMureof  tbencxindmorteue,  nuk- 
ing u  partieB  the  moiteagor  and  toeTiddJ^ 
Company  and  coUfn  Joot^xnt  cndlbns  of  the 
moTtmaor.  Tho  bffl  wt  f  ortb,  that  tbe  m 
e  FkUdi^  Company  covend  tbe  n 


It  alleged  facts  abovliig  that,  hj  the  terma  of 
tbe  ttctoA  mortgage,  tM  entire  Indebtcdneaa 
■ecured  I7  It  had  beoome  due;  that  a  mafajrit^in 
interest  ra  the  boldcis  of  the  second  mort- 
nge  Imnda  bad.  In  wilting,  requested  the  plaint- 
iff to  foretdoee  tbe  mortipige,  and  it  had,  more 
than  lUr^  di^  before  flUng  the  Ull,  giren  no- 
tice to  tbe  mortgagor  of  its  purpose  to  file  the 
same:  that  tbe  mortgagor  was  lasolTent  and 
unable  to  paj  itsdebtsi  that  its  entire  property 
and  frandilsas  were  not  eoual  in  Talue  to  the 
amonnlof  tbe  two  sories  of  Doods;  that  Its  earn- 
ings, after  p^lng  current  expenses  and  neces- 
BSTT  repair*,  were  inadequats  to  the  payment 
of  Intoest  on  tbe  two  series  of  bonds;  that  tho 
only  possiMlity  that  It  would  in  tbe  future  be 
able  to  pay  tbe  Intoest  on  the  mortgBge  debt 
depended  on  its,  or  some  person's  as  its  repre- 
sentalJTe,  being  permltttcd  to  operate  tlie  road 
[89S]  nntrammeled  by  tbe  embarrassments  under 
which  it  labored;  that  it  bad  a  large  floating 
debt,  partly  In  Judnnenti  and  that  executions 
bad  been  levied  on  the  prmterty  covered  by  the 
second  mortgacB and  used  oy  Itin  theoperation 
<d  tbe  road,  ana  such  property  had  been  carried 
off  bj  the  officers  of  tbe  law,  whereby  the  op- 
oations  of  the  road  bad  been  crippled,  and  ilie 
expense  of  its  management  increased,  whilst  its 
levenucs  wer«  diminished,  Tbe  bill  prayed  a 
foredoeure  of  the  tl^ts  of  the  mortMgor 
of  the  Judgment  crSlitoTa,  and  a  sale  of 


„ -, rayed 

polntmcnCcjf  a  recdvertotakeintohis 
and  control  the  mortgaged  property  du 
pendency  of  the  suit,  to  operate  nie  railroad, 


ito<^ 


d  control  the  mortgagiid  property  during  tbe 
,  ndency  of  the  suit,  to  operate  nie  railroad, 
receive  its  revenues,  pay  its  expenses,  make  re- 


pairs and  manage  Its  entire  business;  and  any 
surplus  vevenues,  after  paying  said  expenses, 
to  bring  Into  court  and  pay  out,  under  tbe  order 
of  the  court,  "  To  such  persons  or  corporations 
as  shall  be  adjudged  by  tbe  court  to  be  entitled 
thereto," 

On  the  day  the  bill  was  filed,  the  Logansport 
Company  put  in  on  answer  admitting  all  the 
material  allegations  of  the  blU,  and  that  tbe 
jdaintiff  was  entitled  to  the  relief  demanded. 

On  tbe  same  day,  on  tbe  bill  and  said  answer, 
the  court  made  an  order  that  the  Fidelity  Com- 
pany appear  and  plead,  answer  or  demur  to 
the  bill,  on  or  before  the  first  Mondt^  of  No- 
vember then  nest,  and  that  a  copy  of  said  order 
be  served  on  it  not  less  than  thuly  days  prior 
to  that  day,  and  directing  that  Bpencer  D. 
8chiiylerbeappointedreceiver,on  filing  abond, 
to  take  into  his  custody  and  control  the  mort- 
gaged property,  and  all  tbe  property  of  the 
mortgagor  of  every  kind  and  wherever  situate, 
and  empowering  him  to  operate  and  manage 
saidrond,  receiveits  revenues,  pay  Its  operating 
expenses,  make  repairs  and  manage  its  entire 
buaineps  and  to  pay  the  arrears  due  for  operat- 
ing expenses  for  a  period  In  tbe  post  not  esoeed- 


ing  idnety  days,  and  to  pay  Into  tbe  court  aS 
nv«nue  over  operatlBg  expenses. 

On  the  90th  of  Angnst,  1874,  a  oaps  of  Mid 
<»der  was  aerved  on  tbe  Fidelity  Company.  ^ 
bdnc  given  to  its  president,  and  procj  of  sucn 
servMe  was  filed  <m  the  Slat  of  August,  1874. 

The  receiver,  having  filed  his  bond  and  en- 
tered  on  bis  dutiei,  toe  cottrL  on  bis  petition, " 
made  an  order,  on  tba  23d  of  September,  1874, 
giylng  bim  leave  to  adl  an  nnservlceabte  car 
and  buy  a  new  one;  provided  that.  In  tbe  pur- 
chase, no  lien  should  arise,  for  the  money  ex- 
pended.agafaiat  the  interest  of  tbe  first  mortgage 
creditors. 

On  the  9th  of  September,  1874,  tbe  recei\-er 
filed  a  petition  reiKesenttog  that  tbe  rolling 
stock  of  tbe  road  was  insufficient  to  meet  tbe 
denumds  of  bnsiiMes  on  tbe  same;  that  the  lino 
of  tbe  road  was  about  87  miles  long;  that  the 
company  owned  only  six  locomotive  enKiDes,on 
one  tsi  which  was  a  lien  for  Its  full  value,  and 
was  paying  a  rental  of  $200  a  month  for  anoth- 
er; that  it  would  be  for  the  interest  of  thetrutt 
for  him  to  purchase  four  more  locomotive  en- 
gines, and  to  make  an  adjustment  in  regard  to 
Qieone  hired  and  the  one  00  wliicb  there  was  a 
lien ;  that  the  Companv  owned  only  two  first 
class  passenger  can  sua  one  second  class,  and 
bad  in  use  one  passenger  car  on  lease  ;  that  It 
owned  but  one  oacgage  car  and  bad  one  on 
lease;  that  ft  needed  lour  more  passenger  can: 
that  one  of  its  main  branches  of  budneas  1 


to  meet  the  then  demands  of  laid  business;  ibst 
it  owned  only  twenty  coal  cars  free  from  Hen, 
and  about  180  on  which  there  was  a  lien  to 
their  full  value;  that  he  ought  to  be  authorized 
to  make  an  adjustment  respecting  the  latter  and 
to  purchase  not  over  one  hundred  Ddditionsl 
coal  cars;  that  the  business  of  tbe  road  was 
greatly  crippled  for  the  want  of  such  addition- 
al rolling  stock;  that  the  Company  was  indebted 
to  other  and  connecting  linea  of  road  in  about 
$10,000,  for  materials  and  repaija,  and  for 
ticket  and  freight  balances;  that  a  part  of  Eaid 
indel)tedness  was  incurred  more  tlian  ninety 
days  prior  to  tbe  order  of  the  court  appointing 
him  receiver  and  making  provision  for  the  pay- 
mentof  certain  claims,  but  the  payment  of  that 
~'~~iof  claims  was  indispensable  to  the  busi- 
of  tbe  road,  and  it  would  suffer  great  det- 
riment unless  he  waa  authorized  to  provide  for 
them  at  once;  that  about  five  miles  of  tbe  road 
between  Clymer's  Station  and  Logansport,  in- 
cluding a  bridgs  across  the  Wabasti  River  at 
Logansport,  had  never  been  built ;  that  the 
City  of  Logansport  had  recently  appropriated 
$8U,000  to  aid  tbe  Railroad  Company  to  build  [>ft4I 
said  track  and  bridge,  which  appropriation  had 
been  placed  in  the  hands  of  a  trustee,  to  be  ap- 
propriated as  the  work  progressed  ;  and  that, 
as  tbe  completion  of  said  work  would  very 
largely  increase  the  value  of  the  propei-ty  un- 
der hu  control,  and  materially  aid  the  present 
and  future  business  of  tbe  rood,  he  asked  for 
leave  to  expend  sucb  sums  of  money  as  might 
be  necessary  to  complete  the  railway  between 
tbe  points  named. 

On  the  80tbof  September,  1874,  the  receiver 
presented  to  the  court  a  supplemental  petition, 
setting  forth  that  the  |8O,OO0  for  building  the 
five  miks  of  load  was  raised  ;  that  tbe  hridgv 

loe  X.  8. 
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wonU  coat  About  98^000;  Uiat  the  Detroit,  Bel 
Km  and  Dliiu^  BsUroftd  Commii;,  wttii 
whjdt  the  receirer'a  road  would  lonn  m  ad- 
TinUgeoua  connection  by  the  buQdlng  of  the 
Inidge  mud  the  Ave  milea  of  road,  agreed  to 
dve  lo  tbe  Logansport  Compaiif  the  one  half  of 
the  130,000,  ao  that  that  Company  would  be  the 
•ok  owner  of  the  bridge  on  pajinK  one  half  of 
the  coat  of  Ita  construction;  that  fire  acres  of 
Ttluable  land  at  Loganaport  bad  been  given  to 
the  LtMansport  Company  on  condition  that  tbe 
Bta  mues  ta  road  should  be  buUt,  said  land  be- 
ing worth  $3,S0D  and  suitably  located  for  a  yard 
tnd  ahops  of  the  Company;  that  the  total  cost 
of  the  Are  miles  c^  road  and  the  bridge  would 
Dot  exceed  180,000  above  the  amouitto  given  by 
the  City  of  Lt^ansport  and  the  Detroit  Compa- 
nf;  that  the  nectasarv  expenditure  could  be 
met  by  entidpatiiw  the  earnings  of  the  rail- 
myfora  compsratirely  short  time;  that  the  In- 
anacd  business  that  woukl  accrue  to  the  rail- 


holdera 

tnuHint  to  their  se<mrity,  because  the  five, 
ud  the  bridge,  when  completed,  would,  be- 
come port  and  parcel  of  the  property  and  cov- 
ered by  its mortgSKea; that theroad,wiUiout the 
ctm^letlon  of  saicl  five  milea,  had  no  terminus 
connecting  it  with  other  lines,  but  ended  at  n 
point  where  there  wsa  no  bosluess  of  impor- 
tance; and  that  said  five  miles  wasapart  of  the 
oiiglnBl  line  of  the  railway  and  covered  by  both 


!t>51  On  the  3d  of  October,  1874,  the  court,  on  the 
Hid  two  petitions,  made  an  order  empowering 
the  receiver  to  buy  four  new  locomotive  en- 
eines,  four  new  passenger  cars,  and  one  hun- 
dred new  coal  can,  and  to  make  an  adjustment 
reqtecting  the  liens  on  and  rentals  of  rolling 
Mott,  and  to  pay  the  indebtedness  to  other  con- 
Decling  lines  fur  the  punMwee  set  forth  in  said 
petition,  not  exceeding  f  10,000,  notwithsland. 
ig  ssid  limitation  of  ninety  da  vs;  and  to  expend 
Bu,000  in  addition  to  saia  gifts  and  advances 
lo  comidete  said  five  mUes  of  road  and  said 
bridge,  attd  lo  enter  Into  the  contracts  required 


ingsa 
^,01 


tnlities  locUTred  by  the  receiver  in  curyine  out 
the  provisions  at  Uie  order,  the  earnings  ra  the 
road  were  <diarged  "as  with  a  flnt  lien  prioi 
to  all  incumbrances  upon  said  road." 

On  the  8d  of  November,  1874,  the  Fidelity 
Company  filed  an  anawer  to  the  bill,  setting  up 
the  mortgage  to  it  audits  priority  to  the  second 


mortage.    It  admitted  that  tbe  earnings  of  the 

road  Dad  been  inadequate  to  pav  current  ei- 

y  repairs  and  the  interest  on 


the  two  series  crfbonds.  It  denied  that  the  ap- 
polntment  of  a  managor  or  receive  to  operate 
(he  road  would  enable  the  Company  to  pay  the 
interest  on  its  mortgkge  Indebtedness,  and  al- 
lied that  to  appoint  a  manager  or  receiver  of 
toe  road,  with  authority  to  incur  expense  and 
create  freah  indebtedness,  foe  which  tbe  road 
ot  its  eaminga  could  ia  any  wav  be  made  re- 
VMiDdble, would  only  perpetuate  Its  post  condl- 
twD  of  embarrassment  and  beuojust  to  " 
It  and  the  holdan  of  tbe  nnt  mc 


niiy,  ana  ougnt  noi  u)  oe,  aueciea,  or  iie  ueu 
Impalied,  t^  any  proceeaongs  on  the  second 


the  first  mortgage;  and  tlMt  no  oroer  o 
be  made  In  the  cause  that  night  or  conldleasen 
the  paiamonnt  lien  of  the  first  mortgageoa  tbe- 
property  and  franchises  of  tbe  Cconpany,  or  im- 
pair the  right  of  the  holders  of  tbe  first  mort- 
gage bonds  lo  proceed  acainst  the  Company 
when  oidtled  so  lo  do  undra  the  mortgage. 

No  further  proceedings  In  court,  of  any  ma- 
teriality, uipear  to  have  taken  place  for  eteven 
months.  On  the  4th  of  October,  187S,  the  re- 
ceiver filed  a  report  and  atalement,  showing  that 
he  had  oonstrucled  lAx  miles  of  new  road  from  [296] 
Clvmer's  Station  to  Logaosport,  including  the 
bridge,  and  had  the  same  in  ruiming  operation 
as  a  put  of  the  main  line;  that  the  cost  had  been 
1104,601,  of  which  be  had  paid  and  was  to  pay 
i29,016.M;  and  Uuit  he  had  purchased  roIUng 

-' - "-.f!'V 


road  and  the  bridge,  936,000  for  laxea, 
(2fi,000  for  rights  of  way,  f48,000  for  back  pay 
and  mpDlies  in  operating  the  road,  $20,000  for 
rental  due  to  the  Evansville  and  Crawforda- 
ville  Railroad  Company  for  tliat  portion  of  the 
line  extending  from  Rockvllle  to  Terre  Haute, 
28  miles,  and  $9,000  lo  the  Missouri  Car  and 
Foundry  Company,  on  rolllog  stock  and  In  op- 
erating the  road'  and  that  $90,000  was  required 
to  place  tberoad  in  proper  running  order.  The 
petiticHi  prayed  fbr  authority  to  borrow  $8S2,0I» 
for  said  puTpoees,on  receivers'  certiflcatea.made 
a  first  lien  on  the  property , as  for  the  best  interest 
of  the  trust  property.  It  set  forth  the  grounds  for 
asking  such  auUiority.  Aa  bearing  on  the  In- 
terests of  the  firat  mortgage  bondholders,  it  con- 
tained the  following  statement:  "  Tbe  receiver 
went  to  New  York  City  in  Hav  last,  to  consult 
with  the  first  mortgage  bondnolden,  with  the 
view  of  their  taking  some  steps  for  the  financial 
relief  of  the  road.  While  there  be  met  with 
parties  boldliw  and  repreaenting  large  numbers 
of  the  bonds  u  Boston,  New-York,  Baltimore, 
PbiladelfAia  and  otho"  dtiee  and  their  vicini- 
ties and,  as  a  result  ot  bis  conaultatlona  wltb 
them,  a  meeting  was  advertised  and  held  at  tbo 
Fifth  Avenue  Hotel,  In  New  York  Ci^,  on  Hay 
24.  At  that  meeting  a  committee  was  qipolnted 
to  examine  the  road  and  ascertain  its  condition, 
its  original  cost,  ita  present  liabilities,  and  what 
amount  would  be  neceaaary  lo  place  it  in  work- 
ing order,  etc.,  etc.,  and  to  report  at  a  subse- 
quent meeting,  to  ba  called  by  the  chairman. 
That  committee  afterwards  inspected  die  road 


and,  at  a  meeting  held  in  New  York  City,  Bep- 
lember  8,  made  their  report.  To  that  meeting 
the  original  holdera  of  the  first  mortgage  bonds 


were  each  invited  by  timely  notice,  naming  the 
time  and  place  of  the  meeting,  la  hear  the  rc- 
portof  the  committee,  and  to  take  part  in  the  ,, 
deUbenUions  of  the  meeting.  A  large  represen-  ^' 
tation  of  the  flret  mortgage  bondholders  was 
present.  A  letter  from  the  Ron.  John  Balid, 
chairman  of  the  meeting,  to  the  receiver,  state* 
that  from  $800,000  to  $1,000,000  were  ivpn- 
■ented.    A  copy  of  the  minntea  of  that  meelmg 
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r  wltb  ft  copy  fd  tbe  report  of  the 
mmee  preTioodr  appgiiited,  M  flkd  henwith. 
By  nfemiaetoUMnftortttf  UuttCMDmltteetbe 
«ouitwll]  otoerve  ibu  three  propodtions  were 
Migrated totbebondhokton fit..'  l.PoTCcloaiin 
of  wit  mtMlgage  and  Mk  of  the  road.  9.  An 
HMMineiit  of  not  leM  than  SO  per  cent  upon  tbe 
par  Table  of  the  booda  hdd  br  them,  to  pay  (rft 
oeMa  and  repair  the  rood.  8.  To  deviae  aome 
moani  for  borrowfng  not  leas  than  ISCKLOOO. 
Tbeae  propaeMona  wm«  all  fully  dlacaaMd.and 
the  dtacuniona  reaulted  in  the  pa«aaxe  of  a  res- 
olotloo  directing  tbe  recelTer  to  obtam  from  tbe 
coinrt  aulhOTtly  to  borrow,  upon  receiver^  cer- 
ttflcatea,  tbe  aomof  $899,000.  TheiecdTerwaa 
p«aent  and  heard  the  diacuaalona,  and  but  re- 
peata  what  was  there  many  timea  podtiv^  aa- 
•eMed,  (hat  it  would  be  Itnpoaaible  toctdlect  in 
time  for  the  nwaing  neceMitiee  of  the  bout  an 
iriarwnnnt  A  the  reqniaile  amount  of  money 
from  the  b(»dho]den.  Many  of  the  b(»id»  are 
bekt  in  email  amounta,  by  people  of  limited 
meani,  iriM  muat  have  a  Koxthy  previoni  no- 
tice of  an  awiaauient,  to  be  aUe  to  meet  it.If  at 
■alL  Be  wonld  show  to  Uie  court  that,  aa  he  haa 
«baerved  the  conditloa  of  Hie  bondholden,  he 
belleTea  ,that  an  immediate  foreclomire  of  tbe 
flrat  moiigage  bonds,  or  any  other  itepa  requir- 
ing the  earlr  p^rment  of  any  conridemble  sum 
by  the  hokura  ttf  bonda,  would  reantt  in  the 
complete  deMmction  of  tbdr  intemta ;  where- 
as, if  the  court  will  mate  some  present  provis- 
ion for  tbeae  presalug  neceaiities,  their  interests 
will  be  preserved  to  them."  Therettpon,  the 
court,  on  the  lante  day,  made  an  order  aetting 
forth  Uwt  it  wppexni  (o  lis  aatfatactlon  that, 
under  ita  orders,  tbe  receiver  had  purchased  for 
the  use  of  the  road,  and  then  had  in  use  on  I^ 
■a  part  of  its  pnmr^,  rolllnc  stock  on  which 
there  was  doe  t7»,(a6.«8,  and  that  there  was 


had  been  purchaaed,  unleea  provisim  was  made 
for  tbe  payment  of  that  anm ;  and  UuW,  under 
fsnsi^**  ordua,  he  Iwd  incurred  liabilities,  tn  con- 
^  stmcting  and  comideting  the  five  miles  of  road 
and  theoridge,  to  the  amountof  $29,015.  e4;and 
that  aald  part  of  the  road  waa  a  part  of  the  tine 
of  the  rood,  and  coatribnted  materially  to  its 
vofaie;  andlhat there weretbesaidamountsdue 
for  tftiea  and  rights  td  way  and  bock  pay  «id 
iupidiet,  maUng,  hi  aU,  P01,SS9.89;  and  that 
It  appeared  that  thoae  several  sums  could  not  at 
that  time  be  paid  dr  provided  for  out  of  the  cur- 
rent recdpts  of  the  rood,  and  th«i  anthoridng 
the  nodver  to  ralae  mooiey  for  that  porpoae  by 
liBulng  and  negotiating  receiver^  ceruflcates, 
due  In  one  year  front  that  date,  bearing  interest 
not  to  exceed  e  JMT  MNAtm  per  annum,  and  pay- 
able out  of  the  income  of  sold  mod,  to  bearer 
'--  "WblchoerttAcateaaretobe '"'■' 


...  .  tbemovided 

for  by  this  conrt  in  Us  final  order  in  said  cause, 
unless  paid  by  tbe  receiver  out  of  the  inconwoi 
nid  road  as  aforMoid."    The  order  further  set 


Comioay  and  the  $9,000  due  for  rental  to  the 
Missouri  Car  Cor  .  ..   .  ..^  ~.-,  _  .. 

rsanirad  to  place 
oracr.  and  the  son 
ISS 


r  CwniMny,  and  that  |90,000 
place  tM  road  in  proper  runnl 
le  could  not  be  prortded 


running 


xnXotVa  income;  it  waa,  therefore,  further  <a- 
dwed  that,  in  case  the  [dalntlfl  and  tbe  ndeU^ 
CompaiiT,  on  due  notice  given  to  them  of  anch 
application  by  the  receiver,  should  file  a  mem- 
(»aiidiim  tbotin  consulting  to  that  part  of  the 
order,  or  stating  that  they  bad  no  obJeotioDs 
tbeielo,  the  recttver  should  beaulhoriaed  to  Is- 


and  make  said  improvemrats,  such  centtcalea 
(o  be  of  like  tenor  and  date  and  to  be  provided 
for  in  the  same  manner  aa  thoae  11  rat  antbailzed, 
andnot  tobescddtvusedat  leaatltan  thelrpar 
value.  No  certiflcalee  were  ever  iaaaed  trader 
tbe  second  branch  of  this  order. 

On  tbe  27tb  of  November,  1t)7B,  Ihecoortoo 
the  petition  of  the  appeHuila  in  this  appeal, 
filed  (Ml  the  port  id  tbemaelves  and  all  other 
holdera  of  (be  first  mortage  bonds,  made  the 
^tpellants  parties  defendant  to  said  suit  and 

Sre  them  feave  to  file  an  answer  and  acroes- 
I.    On  the  same  A«f  thetr  answer  was  filed. 


Company  uid,  in  addititm,  admitted  that  tbe  *■ 
mor^agor  was  Insolvcsit  and  nnaUe  to  dot  ita 
debts,  and  that  its  entire  property  and  nan- 
chisea  were  not  equal  In  value  to  the  amount  of 
tbe  two  aeries  of  booda,  and  that  tbe  qipoint- 
roent  of  a  manager  or  receiver  to  operate  and 
run  the  road  was  necessary. 

On  the  mme  day  the  an>ellanta  filed  a  cross- 
bill, on  their  own  behalf  and  on  behalf  of  atl 
holders  of  the  first  mortgage  bonds  who  abouM 
choose  to  Jdo  in  the  prosecution  of  the  suit, 
—  -•-•-,,  ^g  defendants  the  Logansport  Com- 
(lie  Fsrmen'  Loan  Company,  tbe  Fidel- 
Oompany,  and  sundry  Judgment  creditors. 


Ey,  (be: 
Oompany,  a ^  , „ 
:  croas-uil  set  forth  Ike  filing  and  the  con- 


tents of  the  (wlginal  Un  and  the  proceeding 
(be  original  suiL  inchtding  the  petidona  of  Sep- 
tember 9,  38  and  80, 1874;  the  order  of  October 
8, 1874,  the  report  of  October  4,  )87B,  and  the 
pedtionand  the  oidu  of  the  same  date.  It  set 
forth  the  first  mortoage  and  averred  that,bef ore 
Angnat  80, 1874,  £e  martgagor  built  a  line  of 
road  from  KotAvilletoClynier'sSlatlon,  a  point 
between  five  and  rix  dUIm  aoWhwestwy  from 
Logansport,  being  aportlon  of  the  linecontem- 
{dated  by  ita  charter  and  by  aald  first  mortgage; 
and  acqtdred  certain  prcnerty  wbtdi  It  used 
tn  oonslmctittK  said  roao  atid  in  connection 
with  operating  It,  and  certain  other  property  in- 
tended  for  (he  purpose  of  Imilding  the  ranain- 
der  of  tbe  road  from  Clyraer's  Station  to  Logans- 
port, all  of  which  were  within  the  temia  and 
covered  t^  the  lien  of  the  first  mortgage:  that, 
dnce  tbe  appointment  of  aoid  Schuyler  as  »- 
cdvra,  he  nad  buflt  and  completed  aald  line  of 
road  from  Clymer's  Station  to  Logamport  and 
said  Mdge,  and  had  acquired  a  urge  amount 
of  personal  woperty  connected  therewith,  io- 
dudiiiKCertmn  nudslntended  to  be  used  for  ma- 
diine  shopa  at  Logansport,  and  certain  roll- 
ing  stock  and  otho-  {mqierty  for  use  on  said 
railroad,  and  had,  in  ao  dwng,  need  much  of  the 
property  subject  to  tbe  lien  of  the  first  mort- 
gage; and  that  all  of  sold  property  acquired  by 
Uie  mortgagor,  and  that  so  acquired  by  the  re- 
ceiver, and  the  road  buih  by  him,  were  equi- 
tably subject  to  the  lien  of  the  first  inortgage. 
The  cross-Ull  set  forth  the  failure  of  v^  mort> 
gagor  to  p^  tbe  tntetest  on  the  first  n 
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bcodi  oa  and  after  November  1,  I8T8,  and 

arened  Oat  on  and  alway •  after  OMober  90, 

fWMi  '^^  "  ^'*'  InadTent;  that  Its  entire  proper^ 

l"Wl  i^  not  been  and  waa  not  of  ntffldent  value  to 

5  tlu  first  aeifaa  of  bonda;  and  tltat  Iti  Income 
not  been  and  waa  not  mtwe  than  auffldent 
opaj  111  nmriiiiij  firpniwn  Inriirmd  in  ciprraf 
ing  and  managiDg  Its  prc^er^  and  makiiw 
necenary  and  proper  rq)elt*.  The  cnMa-UlI 
■lu  set  forth  that  a  meeting  of  tlie  bond- 
bolden  waa  bdd  Hay  S4.  im.  at  which  the 
boldera  of  a  ronriderable  number  of  the  bonda 
of  both  aoiea  were  pneent,  and  a  committee 
ms  ^>pofnted  to  examine  the  road  and  aa- 
artain  tie  condition,  original  ooet  and  present 
M.hHHijj  and  the  amoont  which  would  be  nec- 
ttmry  to  place  it  in  working  order,  and  to  re- 

E It  at  a  subsequent  meeting;  and  that,  on  the 
<rf  BeMemper,  181S,  said  comiqlttee  reported 
to  an  a<Qourned  meeting  ita  Tlews  reelecting 
tha  ptmerty,  to  the  effect  that  repairs  and  other 
eipoidituiM  to  put  tbe  road  In  fair  condlUon 
for  use  were  needed,  to  the  amount  of  several 
houdred  thousand  doUan;  that  addltlonaJ  rolt- 
tagatockjotheamountof91fl8,000,  was  needed 
for  the  wdcnt  conduct  (k  Its  bualneaB ;  that 
lieoa  to  the  amount  (tf  9828,000,  bdn^  the  items 
above  mtoitloned,  superior  in  dignity  to  the 
bonded  debt,  ezialed ;  that  there  were  claims 
a^nst  the  road  and  the  recdTcr  agsregatlng 
0S,OOD;  that  thelncomeot  the  roadoreractuBl 
coaitbag  expenses  and  repairs,  for  1874,  waa 
■tout  (aO,000:  and  that  there  had  been  adeflcit 
4rf$7B.800.87duringthesBnwtime,  by  reason  of 
whit  wot  called  eztraordinary  expenses,  and, 
during  the  six  months  next  preceding  July  1, 
19RS,  a  like  defidt  at  |48,888.e0,  and  an  income 
<rf  t3.000,  after  deducdng  what  were  oUledex- 
tnradlnary  expenses.  The  cross-bill  averred 
that  said  rtotistics  and  statemenU  were  substau- 


prior  lieni  to  the  lien  of  the  first  mortgage. 
averred  that  the  committee.  In  substance,  rec- 
aratnended  that  the  fiial  mortgage  should  not 
be  f  orecloied,  and  that  the  receiver  should  apply 
to  the  court  for  leave  to  borrow  A333,0U0,  pay- 
able in  one  year,  to  relieve  the  road  from  its  ptes- 
at  Dccessltles,  snd  said  sum  should  be  made  a 
flnt  lien  upon  said  proper^,  prlotto  the  lien  of 
either  mMtgam;  that  nkl  report  was  msde  at 
the  Instance  (tf  nld  Schuyler  and  of  the  holders 
irf  the  ncond  mort^we  bonds:  that  the  holders 
of  flrat  mortgage  bon£,  including  the  plaintLfb, 
[Ml]  to  the  amount  of  (146,700,  had  not  consented 


to  said  ichemo  for  borrowing  money  and 
loined  in  the  cross-bill;  that  the  plaintiffsdes 
and  had  for  more  than  a  year  hat  past  desired 


It  to  have  the  first  mortgage  foreclosed 


& 


ility  Company  bod  refused,  after  request,  to 

to  foreclose  Ibe  flntnuntgagei 

of  Improving  the  property 


and  iaarearing  Its  value  and  eomlnga  and  oc 
qidriu  addiuonal  piopertr,  the  entire  property 
was  bdng  destroyed  and  Hen*  were  being  at 


tempted  to  be  created  to  take  precedence  od 
first  mortgage  Uen;  that  the  Fidelity  Com] 
nfuMd  to  lake  any  means  to  preserve  the  prop- 
er 1  that  no  material  part  of  the  snm  of 
9>01,5B9.8a,  wUdi  the  aald  receiver  had  been 
aulhraixed  to  borrow,  could  be  peld  from  the 
income  of  the  road,  and  it  was  not  probable  the 
See  UOno. 


the  Interest  of  the  first  nxwtKage  bondholders, 
and  It  ought  not  be  made  a  Snt  Uen  upon  Hm 
proper^;  and  that  aald  Schuyler  did  not  own 
any  of  the  fint  mortgage  boodi,  but  was  In- 
terested only  In  the  second  mortgage  bonds  and 
the  stock,  aitd,  for  various  reasoos  aBsigDed,wss 
not  a  proper  person  (o  have  charge  of  the  nron- 
erty.    Tie  cross-bill  prayed  for  tne  sale  o 


bonds,  and  n 

take  posseadoD  of  the  property  and  operate  the 

mad,  and  for  the  removal  of  Schuyler  as  re- 

On  the  18th  of  December.  1876,  the  plaintiffs 
in  the  cross-bill  moved  for  a  receiver  thereunder 
andfortbedischargeofBcbuvler as  receiver.  A 
reference  to  a  master  was  ordered  to  take  evi- 
dence on  the  subject. 

Nothing  further  of  importance  appears  to 
have  been  done  in  the  suit  until  the  first  of  Hay, 
1870,  when  the  Fidelity  Company  filed  an  an- 
swer to  the  cross-bill,  averrb^  uurt  it  bad  de- 
clined to  take  procee^ngs  to  foreclose  the  fiisb 
mortgage  because  it  had  not  been  requested  to 
do  ao  by  the  bolden  of  a  majority  of  the  fiiat 
morgue  bonds,  and  that  their  true  interesta 
would  be  beat  subserved  by  an  early  foreclosure 
of  said  mortgage.  Ontbeaameday,theFannetB' 
Loan  Company  and  the  mortgagor  filed  aepaiate 
aniweiBtothocron-bill.  These  anaweis  denied 
all  allegations  made  against  Schuyler  In  the  rsnoi 
croas-biil,and  allied  that  all  improvemcnta  had 
been  made  In  good  faith,  for  the  benefit  of  the 
property,  and  had  added  laraiely  to  Its  value. 

Chi  Ibe  8d  of  Ittay,  1870,  the  orighia]  suit  and 
tbe  cross  suit  were  Nought  to  a  lienring  togetho' 
on  the  bills  and  the  answers  therein  and  certain 
BtipulatioDe,  and  one  decree  was  made  in  both 
suits,  on  the  17th  of  Hay,  1B7S,  conaolidating 


the  suits,  adjudging  what 
mortgage,  ind  declaring  thai  me  piopenies  cov- 
ered oy  tbe  two  mortgages  were  one  and  the 
same,  and  that  the  lien  created  by  them  respect- 
ively covered  all  the  property  held  by  the  mort- 
gagwatthe  time  of  the  bringing  of  tne  original 
euu  and  all  subsequent  addiuons  made  thereto. 


The  decree  described  said  property  as  being  the 


chises  and  property  which  bad  been  acqidred 
for  the  purpoae  of  operating  said  road  and  Its 
branches,  and  all  leasee,  contracts  and  agree* 
menta  made  with  the  morlsagor  or  for  its  use 
and  benefit.  It  declared  that  the  lien  of  the  first 
mortgage  was  superltff  to  that  of  the  second 
mortage  upon  all  of  said  property.  It  provided 
for  a  ledemptioii  of  the  first  mortgage  lien  by 
the  second  mortgagee,  and,  on  failure,  for  a 
foreclosure  of  dl  its  rlehts  in  nld  property  ex- 
cept in  the  proceeds  oia  aak.  It  provided  for 
the  presentation  before  a  master  of  claims  by 
the  holder*  of  first  mortgage  bonds  and  coupMti, 
and  of  claims  to  an  interest  in  the  property,  and 
of  claims  asainst  the  receiver  aridng  out  (hUs 
actingi  ana  dcdngs  as  such,  allowing  any  par- 
tiea  Interested  In  the  funds  to  be  dmved  from 
a  sale  to  dispute  and  conteet  such  claims.  It  re- 
served oil  questions  concerning  priority  of  liens, 
except  ai  between  persona  entitled  under  the 
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lint  uidHCond  mortgages,  and  declared  that  It 
■hould  not  be  oocetatrj  to  paw  on  aald  dalma 
before  having  a  nle. 

On  tbe  aiHn  of  Jnlf  ,1878,  the  conrt  wpofaited 
Joseph  P.  CUjbrook  joint  receiver  with  Sehny- 
hr  In  tbe  original  nut, without  pretndlce  to  the 
li^t  of  the  ^alntlfl:*  in  tbe  ooBa-bul  and  of  the 
Fraeli^  Company  to  daim  Uiat  tlie  receiver- 
•bip  of  Bdinjler  was  not  in  their  interest  and 
by  their  content.  a«  fnlty  aa  they  might  have 
[9031  luine  if  no  audi  J(rintTiecetTerliadbeenm>poiot- 
ed,  itnd  the  order  declared  that  it  ahonld  not  be 
held  to  entitle  the  flrst  mortKage  bondliolden, 
or  their  truatee,  to  anv  of  tne  Income  of  the 
property  which  mlcht  be  realized  by  the  receiv- 
mUl  said  Claybrook  should  qoalify  as  m- 


brookqnalifledonthellthof  August,  1876,  and 
after  that  scled  as  mU  recdver,  until  Schuyler 
leqaallfled  on  the  2Bth  of  August,  1876. 

tinder  the  decree  of  Hay  17,1876,  the  master 
made  reports,  from  tlrae  to  time,  as  to  cktms, 
allowing  some  wholly  or  in  part  and  rejecting 
some,  various  questions  ansa  on  this  appeal 
in  respect  to  those  of  said  claims  which  were 
allowed. 

On  the  20th  of  October,lS78,  Cl^brook  filed 
a  report,  stating  that,  as  receiver,  he  took  poa- 
seaslon,  on  the  12th  of  August,1878,  of  theline 
of  nllwi^  from  Loganspoit  to  RockvlUe,  02^ 
mike,  and  a  line  of^nllway  from  RockviUe  to 
Terre  Haute,  28  miles,  said  to  belong  to  tbe 
Rmnsville  and  Crawfordsville  Railway  Com- 
pany, and  4^  miles  of  side  tracks  st  stations 
between  LogansportandRockvillc.andahaod- 
nulwBj,  It  to  2  miles,  from  Sand  Creek  to  the 
cr>al  mines,  and  certain  station  buildings  and 
other  property,  and  certain  rolling  slock,  some 
owned  by  the  mortgagor  and  some  leased  by  it. 

On  the  32d  of  November,  1878,  the  court  sus- 
pended Schuyler  from  bis  portion  as  receiver. 
On  the  first  of  December,  1878,  an  ordo-  was 
made,  on  the  consent  of  Bchuyler  and  the  plaint- 
iffs In  the  cross  suit,  vacating  said  order  of  sus- 
pension and  accepting  Schuyler's  reMgnation 
as  receiver,  and  sllowlag  him  $fiOO  for  services 
and  expenses  as  Joint  receiver,  and  fIS.SEO.SS 
for  aalary  aa  separate  receiver,  without  prej- 
udice to  tbe  lights  of  tbe  parties  to  contest  any 
matter  connected  with  the  accounts  of  Schuyler 
aa  receiver  eiCCTit  as  therein  expressed,  or  any 
claims  made  under  said  accounts  and  asserted 
against  said  trust  estate,  or  the  claim  that  the 
receiver's  indebtedness  should  have  priority  over 


the   first  mortgage,  or  from  any  proi 

quired  for  the  use  of  said  milwaf ,  which  was 

[304]  or  should  be  subject  to  tbe  lien  of  said  mort- 


r,  wbeOierSicurred  by  tbe  mort- 


toln  items  in  Schuyler's  account,  because  cred- 
ited or  paid  out  -without  tbe  authority  of  the 
court,  or  upon  accounts  or  contracts  and  debts 
which  accrued  or  were  made  and  matured  more 
than  three  months  before  Bchuyler  became  re- 
oel  ver,or  because  for  iodebtedDesa  which  Bchuy- 
ler, a*  recdver,  had  not  lawful  authority  to  In- 
124 


cor  or  pay,  or  because  for  his  personal  Indebt- 
ednees,  or  unnecessary  or  ezceaaive;  abo  allM|- 
Ing  that  the  recdver^  cvtiilcalea  and  cert^ 


erwarda,  further  obJectioDB,  of  Hke  toior,  vi  __  _ 
filed  to  other  items.  'IheplaintifblntbecroM 
anlt  also  filed  various  exon)tfcHU  to  tbe  reprata 

of  the  master  allowing  variona  dalma.  ' 

On  the  sad  of  January,  1879,  after  a  hearing 
as  to  tbe  daims,  on  the  reports,  the  evidence 
and  the  ezceptions,  tbe  court  made  an  order  al-  ' 
lowing  certwn  claims,  many  of  them  not  over  -. 
|B,000,  specifying  the  names  of  tbe  claimants  "■ 
and  the  amonnu  allowed,  and  referring  back  J 
tbe  daim  of  the  Evansvilk  Company  for  for-  '. 
ther  evidence,  and  a  rqwrt  based  on  certain  ' 
specified  rulings  then  made.    The  order  also  ° 
contained  this  [ovvt^n:  "  All  claims  allowed  '' 
by  the  court,'hy  this  coder  of  this  day,  against  " 
the  receiver,  are  adjudged  to  tie  valid  claims,  to  ' 
be  paid  out  of  the  nnaa  In  the  possession  of  tho  ' 
court,  as  well  from  the  income  of  the  road  aa  ' 
from  the  pnxxeds  of  any  sale  hereafter  made, 
and  prior  in  equity  to  any  claims  of  tbe  mort- 
gagees of  tbe  nuQroad,  tbe  court  reaervinglo  '' 
tne  mortgagees  tbe  right  to  object  to  anyoraer  ' 
hereafter  to  be  made  in  distributing  the  wbolo  ' 
or  any  part  of  the  funds  which  may  be  in  court  ' 
arising  from  theincomeof  the  railroad,  or  from 
the  sale  of  the  same."    In  Ihe  order  the  plaint-  ' 
ills  in  tbe  cross  suit  prayed  an  appeal  to  this  ' 

On  the  26th  of  June,  1879,  the  master  filed  a  > 

special  report  as  to  the  claim  of  the  EvaaBville  ^ 

Compnny,  to  which,  two  days  afterwards,  the  ' 

plaintiffs  in  the  cross  suit  liled  eiceplions.    On  ' 

the  8d  of  July,  1879,  the  court  allowed  the  '■ 

claim  at  98^,318.1^,  in  preference  to  tbe  mort-  ' 

cage  liens.  On  tbe  aame  day  it  made  a  decree 
forthesale,aBanentirety,bytheinaster,oftlie  ' 

road  from  Logansport  to  RockviDe,  together  [BOB] 
with  all  the  brmich  roads  of  tbe  mortgamr  ex- 
tending from  said  msin  line,  which  dm  been 
built  or  acquired  by  it  or  for  its  use,  together 
with  all  its  franchises,  and  property  owMtl  by 
it,  or  which  had  been  acquired  for  the  purpcsa 
of  operating  said  road,  together  with  all  con- 
tracts and  agreements  made  with  It  or  for  Its 
use  or  benefit,  giving  a  particalBr  description 
of  the  property  In  schedules.  Tbe  decree  pro- 
vided that,  out  of  the  net  proceeds  of  sale,  the 
master  shoold  pay,  first,  the  costs  of  suit  and 
the  allowances  made  to  the  trustees  and  the  so- 
licitors; second,  the  tsjces;  third,  tbe  claims 
igsiust  the  recefverBhip  and  fund  in  court  al- 


and fund  which  might  thereafter  be  allowed, 
and  which  miKht  remain  unpaid  after  tbe  funds 
in  the  hands  of  the  receiver,  not  otherwise  dis- 
posed of,  ^oold  have  been  exhausted;  ftRiith. 
the  surplus  to  be  applied,  first,  to  tbe  paymwtti 
of  tbe  first  mortgage  bonds  and  coimms  pr» 
rata,  and  the  remainder,  if  anv,  to  be  mstribiit- 
ed  as  tbe  court  might  Uiereofter  direct.  Tbe 
decree  contained  a  prayer  for  on  appeal  frora  it 
to  this  court,  by  tbe  plaintllTs  in  the  cross  suit. 
That  appeal  was  perfected. 


ing  of  those  proceedings  conduces  to  an  easy 
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vdndoii  of  theqaertloiu  luvolved  in  tbe  appeal 


pelieea  on  tbe  docket  of  this  court  or  _  .  . 
tnoacript  But  the  order  of  Januai;  23, 1879, 
■IlowB  tbe  dalnu,  apeclfjing  the  peisona  to 
whom  allowed  aud  the  Bmo&nta;  and  the  body 
at  the  Older  states  that  tbe  plaintiffs  in  the  ckhs 
rait  pray  an  appeal  to  this  court;  andtbedccree 
of  July  a,  1879,  orders  Ibepayment  of  the  claims 
tUowed  by  the  order  of  Janua^  23,  1879,  and 
contains  a  prayer  by  the  plaintuts  in  the  croes 
■uit  for  an  sjppeal  from  said  decree.  Tbese 
were  appeals  m  open  court,  not  requirbig  cita- 
tioua,  and  the  order  and  the  decree  wpealed 
from  Bofflcieutly  dedgnated  all  theappdleee  by 
[SMI  name,  and  the  appeals  were  appeals  from  tbe 
whole  of  the  order  and  the  whole  of  ttie  decree. 
Tbe  decUon  in  T/ia  ProUelor,  11  Wall.,  83  [78 
U.  S. ,  XX. .  47] ,  does  oot  apply  to  a  case  of  Ibis 
kind. 


,'e  carried" 

fnodulent  scheme  to  obbdn  a  ^ority  over  the 
lien  of  the  first  mortgagefor  the  cl^ms  allowed, 
without  giving  the  mortgagee  under  the  flrsi 
mortgage  an  opportunity  to  resist  It  until  after 
tiie  orders  had  been  obtaiced  and  acted  on.  As 
eridoice  of  tUs,  the  fact  is  urged  that  tbe  Gnt 
DMttgagee  was  made  a  party  to  the  original 
londonue  suit,  without  aur  relief  being  asked 
■gdnsthim.  It  ia  contended  that  the  first  mnrt- 
g^ee  was  not  a  proper  party  to  tbe  bill.  The 
amcdntment  of  the  receiver  without  notice  to 
toe  first  mortgagee,  although  a  party  to  the  suit, 
is  commented  on,  coupled  with  the  fact  that  its 
day  of  appearance  was  fixed  as  being  on  or  be- 
itm  (he  DTSt  Monday  of  November 'then  next 
It  is  farther  suggested  that,  under  the  receiver- 
ship oifgiiiallv  created,  the  second  mortgage 
bAdholden  alone  were  entitled  to  tbe  income 
from  that  recelvvship,  and  that  the  trust  fund 
nnder  the  control  of  the  court  was  only  that 
wldch  the  second  mortgagee  could  put  there, 
namely:  tbe  mortgagor'a  r%bt  to  an  equity  of 
icdemption  as  against  the  second  mortgagee, 
and  not  the  entire  property. 

We  see  no  warrant  for  tbe  charge  of  fraud. 
Hie  second  mortgagee,  in  filing  its  Ull,  made 
the  first  roorteagee  a  partv,  though  admitting 
the  priority  of  the  lien  of  the  first  mortgage.and 
not  asking  any  direct  relief  against  the  first 
mortgagee,  evidently  becauM  a  receiver  was 
prayed  tar.  Tills  was  proper.  Although  the 
<«der  of  August  SO,  1OT4,  appointing  Uie  re- 
cdrcr,  was  made  without  notice  to  the  first 


OS  to  the  powers  conferred  on  the  re- 
cdTer,  called  upon  the  first  mortgagee  to  ap- 
pear in  the  suit  promptly,  to  protect  the  intei^ 
erts  of  tbe  first  mortgage  boDdholdera,  and  not 
to  wait,  as  it  did.  until  tbe  firai  Monday  of  No- 
vember foUowing,  It  was  required  by  the  oi^ 
der  to  appear  and  answer  "on  or  l)efore"that 
day.  It  waited  until  that  day  before  appearing 
or  answering.  The  original  bill  evincea  no  in- 
(Hn  '"'(''>'>  to  cteate  a  receivership  for  tbe  sole  ben- 
rilt  of  the  second  mortgage  bondholders.  On 
the  GOQinry,  It  asked  that  tbe  net  revenue  of 
Bee  II  Otto. 


the  receivership  should  be  paid  to  audi  penons 
or  corporations  aa  abonld  oe  adjudgea  by  tbe 
court  to  be  entitled  to  It  This  waslnsuhatance 
saying  to  the  fitst  mortgagee  that  It  too  bad  an 
interest  In  the  recdvennip.  The  receiver's  pe- 
titions, filed  September  9  and  September  SO  fol- 


lowing, respectively,  were  not  acted  on  till  Oc- 
tober 8,  after  the  first  mortgu^e  had  had  ample 
time  to  appear.    Tbese  petUiODs  showed  the 


pressing  necessity  of  tbe  road.  Ttie  authority 
confer^  by  the  order  of  October  8  was  intend- 
ed to  benefit  the  rtt  in  the  hands  of  the  court, 
which  was  the  entire  mortgaged  property,  as 
covered  bv  both  mortgages,  and  not  merely  Ihe 
equity  of  redemption  of  tbe  mortgagor  as 
against  the  second  mortgagee.  Whatever  may 
be  the  rule  as  to  tbe  rents  and  profits  of  a  mort- 
gaged estate,  under  a  receivenhlp,  on  a  bill  filed 
by  a  second  mortgagee,  where  the  first  mort- 
gagee is  not  made  a  pany  to  the  suit,  that  ^le 
has  not  been  applied  to  such  a  receivership 
where  the  first  mortgagee  was  made  a  party,  ee- 
pedally  on  a  bill  such  as  that  in  this  case.  The 
authorities  limit  the  exclusive  right  of  the  sec- 
ond mortgagee  to  the  Income  of  a  receiver- 
ship created  under  a  blU  filed  by  him,  to  a  case 
where  the  first  mortgagee  Is  not  a  narty  to  the 
suit.  B(Mdl  V.  rapf^,  10  Paige,  48;  High,  Bc- 
ceivers,  sec.  688.  It  Is  further  to  be  oheerred 
that,  the  mortgagor  having  defaulted  in  paying 
its  interest  on  the  first  mortgage  bonds  on  the 
first  of  November,  1878,  the  fint  mortgagee  was 
entitled,  by  tbe  terms  of  Its  mortgage,  to  take 
posseadon  of  the  mortgaged  property  and  oper- 
ate the  road.  Moreover,  the  crou-ull  was  not 
filed  for  more  tlian  a  year  after  the  receiver  bad 
been  appointed,  and  It  was,  in  Judgment  of  law 
or  in  fact,  f ullv  known  all  the  time  to  the  first 
mortgage  bondboldera  what  was  being  done  by 
the  receiver  in  creating  the  claims  now  sought 
to  be  disputed;  nor  was  it  filed  for  more  thu  a 
year  after  tbe  fint  mortgngee  had  appeared  and 
answered  in  the  oririoal  suit.  It  was  at  all 
dmea  competent  for  the  fitst  mortgage  trustee, 
as  a  party  to  that  suit,  to  have  askea  the  court 
to  protect  the  interests  of  the  bondholders,  in 
case  the  receiver  was  disregarding  them;  and 
the  croBB-blU  could  as  well  have  been  filed  ear- 
lier as  later  by  the  plidntUts  In  it  or  by  other 
bondholders.  On  tneee  views  the  chuee  of  .sabi 
fraud,  made  by  the  appellants,  has  no  basta.  li>"BJ 


the  property  In  the  manner  now  complained  of, 
and  content  themselves  with  merely  proteating 
generallyand  disclaiming  all  Interest  nnder  the 
receivership,  and  yet  assert,  as  they  did  In  the 
cross-bill,  tnat  the  piece  of  road  (rmn  Clymer'a 
Station  to  Logansport,  and  tbe  bridge  and  the 
land  and  the  rolling  stock  and  tbe  other  proper^ 
acquired  by  the  receiver.aadnow  alleged  tohavo 
been  acquired  by  him  without  authority,  wen 
subject  to  tbe  Ifen  of  the  first  mortgage,  and 
now  cl^m  tbe  proceedsof  an  that  proper^with- 
out  paj'inr  the  debts  incurred  for  at^hug  it. 
A  court  of  equity,  however  it  might  act  on  the 
question  of  (wiginal  authori^  or  discretion,  if 
presented  in  season  and  under  drcnmstancea  of 


inequitalde  negligence  and  bu| 
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to  the  suit,  or  of  tijOBe  rcprcaented  by  LIm. 
The  cross-bill  alleges  that  tUc  plaiotiffs  in  it  had 
desirud  for  more  Uum  a  year  to  luive  tUe  first 
morttTixe  foreclosed. 

The  oiigiiuil  bill  set  forth  cmplcgroundB  for 
appointing  a  receiver  promptly.  The  payment 
of  interest  oa  the  second  moiigage  bonds  ceased 
January  1,  1871.  That  morlpige  guvo  a 


provjdoD  QOt  in  tlie  Ilrst      .   ^   ^.„-. 

Tlie  oi-der  of  August  26, 1874,  is  questioned 
by  the  appellants  because  it  empowered  the  re- 
ceiver "To  pay  tbe  aii-ears  due  for  operating 
expenses  for  a  period  In  the  poet  not  exceeding 
ninety  days."  They  also  object  to  the  order  of 
October  8,  1674,  because  it  authorized  the  re- 
ceiver to  purcIuUc  rolltDg  stock  aod  to  adjust 
tbe  liens  on  rolling  slock,  and  lo  pay  indetiled- 
neas,  not  exceeding  flO.OOO,  to  other  connect- 
ing lines  of  road,  m  settlement  of  ticket  and 
frcigiit  accounts  and  balances,  and  for  materi- 
als and  repairs,  which  had  accrued  in  port 
more  than  ninety  days  before  August  88,  1874, 
and  to  construct  the  piece  of  rctfid  from  Gly- 
mer's  Station  to  Loeansport,  and  tbe  bridge 
across  tbe  Wabash  River,  and  lo  enter  into  con- 
,-,  tracts  necessary  therefor,  and  because  It  pro- 
vided tliat,  SB  to  nil  moneys  that  might  be  ex- 


:nded,aodalI  liabilities  incurred  by  the  I'eceiver 
eamin(^  of  the  road  were  charged  "  as  with 


canjingoul  the  provisions  of  the  order,  the 


first  lien  prior  to  all  incumbrances  upon  said 
road."  1  hey  also  object  to  the  order  of  Octo- 
ber 4,  167S,  because  It  provided  that  the  certifi- 
cates, which  might  be  issued  by  the  receiver  un- 
der Uiat  order,  were  to  be  provided  for  by  the 
court  in  its  final  order  in  the  cauae,  unless  paid 
by  the  recdver  out  of  the  income  of  the  road. 
T^ey  also  object  U>  the  order  of  Janooij  SS, 
1879,  because  it  adjudged  all  claims  alkiwed  b>- 
it  ax>ii>U  tbe  receiver  to  be  valid  claims,  to  lie 
paid  out  of  the  funds  In  tiie  possessioa  of  the 
court,  as  well  from  the  Income  of  the  rood  as 
from  the  proceeds  of  any  sale  to  be  thereafter 
made,  ana  prior  in  equity  to  any  claims  of  the 
mortgBxeea  of  tbe  nulmad.  "Hiey  also  object 
to  the  decree  of  July  8, 1879,  becauae  it  direct 
ed  the  master  to  pay  out  (d  the  proceeds  of  the 
nlc  of  the  mort^ged  property  the  aeveral 


remain  unpaU  after  the  funds  in  tbe  hands  of 
tbe  receiver,  not  otherwise  diapoeed  of,  should 
have  been  exhausted,  in  preference  lo  tbe 
amount  dueon  the  first  mortgage  Indebtedness; 
and  because  it  did  not  order  that  the  accounts 
of  the  receiver  ihould  be  adjusted  and  settled 
before  the  master  should  pay  out  of  the  pro- 
ceeds of  the  sale  of  the  proper^  any  of  the 
amounts  allowed  as  debts  agunM  tbe  receiver; 
and  because  it  directed  a  sale  to  be  ntade  of  the 


td  the  court,  as  an  entire  property,  and  did  not 
■epaiUe  tbe  two  claaee  <^  property  or  tbe  funds 
lo  be  reilized  Inuu  (hem  nepecUTcly. 


Tbe  question  of  the  power  of  a  court  to  cre- 
ate claims  through  receiveia  In  a  suit  for  the 
foreclosure  of  a  imilrotd  mortgage, which  ilu)! 
take  precedence  of  tbe  lien  of  um  mortgage,  waa 
considered  by  this  court  in  Widlaee  v.  EoimU, 
97  U.  S.,  146  [XXIV.,  8001.  Then,  in  asult'sioj 
for  the  foreclosure  of  the  first  mortgage  aa  a 
railroad,  to  which  tbe  trustees  of  asec<^  mort- 
gase  were  parties,  tbe  court,  on  notice,  ap- 
pointed  receiveiB,  wllb  power  to  put  the  road 
m  repair  and  operate  it,  and  complete  any  un- 
completed porttone,  and  procure  rolling  stocky 
and  for  these  purposes  to  raise  money  aj  loan 
to  an  amount  named  in  the  order,  and  to  issue 
thcircerttflcatesof  indebtedness  therefor, whldi 
should  be  a  first  lien  on  the  pro))erty,  payaUe 
before  tbe  first  mortgage  bonds.  W^lace,  a 
holder  of  second  mortgage  boikds,  aflerwarda 
became  a  party  to  the  suit.  The  final  decreede- 
clared  that  the  moneys  rslsed  by  loan,  or  ad- 


it directed  them  and  such  recdvera' « 

or  other  indebtedness  as  might  thereafter  be  vr^ 
dered  by  the  court  to  be  pdd,  to  be  paid  out  et 
tbe  proceeds  of  tbesak  of  tbe  road  before  pay- 
ing any  of  tbe  first  mortgage  bonds  or  coupcms. 
On  an  appeal  to  this  court  by  Wallace,  tUa 
cotirt,by  Mr.Juttke  Bradley,  sud:  "The  power 


court  (tf  equity  to  appoint  mana^ng  r 
rs  of  such  property  as  a  railroad,  w1m_ 
token  under  Its  cham  as  a  tmit  fund  for  th« 


payment  of  incumbiBncea,  and  to  aulhorlE» 
such  receivers  to  raise  money  necessary  for  lbs 
preservation  and  management  of  tbe  property, 
and  make  the  same  chargeable  as  a  lien  tbere- 
on  for  its  repayment,  cannot  at  this  day  be  s«- 
rlously  dlqnited.  It  is  a  part  of  that  juriadio- 
tton,  ainqra  exeidsed  by  tbe  court,  by  whlcli 
It  Is  lis  du^  to  protect  sad  preserve  the  traat 
funds  in  its  hands.  It  Is,  tmdoubledly,  a  pow- 
er to  be  exercised  with  great  caution  and,  if 
possible,  with  the  consent  or  acquiescence  of 
the  parties  interested  in  the  fund,"  Wallace 
hud  not  become  a  party  to  the  suit  until  several 
months  after  the  order  compUned  of  was  made.  , 

This  court  sustained  tbe  decree. 

Tbe  principle  thus  recognised  covers  most  of 
tbe  objections  here  urged.  The  facts  set  forth 
in  tbe  petitions  of  September  9  and  80, 1874,  on 
which  the  order  of  October  8. 1874,  was  beaed, 
show  ample  reosras  for  making  that  order,  in 
rentect  to  tbe  purchase  of  rolling  stock  and  tbe 
adjustment  of  nens  on  rolling  itockiond  the  con~ 
stniction  of  the  Clymer  Division  and  the  bridge. 
The  contents  of  Uioee  petitions  have  been  set 
forth. 

In  ren>ect  to  the  klO.OOO  due  other  and  con- 
necting lines  of  rctto  for  materials  and  repairs  [3111 
and  for  ticket  and  freight  balances,  a  part  of 
which  it  was  staled  was  incurred  more  than 
ninety  days  before  tbe  28th  of  August,  1874. 
the  first  petition  staled  Ibat  payment  of  that 
class  of  culms  was  indispensable  to  the  buelDeea 
of  the  road,  and  that,  unlcM  the  receiver  wfts 
uitborlzed  lo  [Hovfde  for  tbem  at  once,  tbe 
business  of  tbe  road  would  suffer  great  detri- 
ment. These  reasons  were  satisfactory  to  the 
court.  In  the  examination  by  the  master,  of  the 
accounts  of  tbe  receiver,  evidence  was  taken  as 
to  the  payment  by  him  of  Items  due,  when  ha 
took  possession,  for  operating  expenses,  aod  of 
106  V.  S. 
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lOMKTt  dne  oUmt  and  cooitMtiDg  llnei  for  tlw 
mstten  named.  Thsrepoitofthetnuterahowa 
Out  hedtaUowed  ■erenllUnulntiienceiTer'a 
•cewmta,  daimed  undar  tbe  above  heada.wbere 
Qm  <Md)*  were  madeoa  the  ground  that  the 
cndtton  Ihreidcned  not  to  f oinltb  any  mora 
nippUea  on  credit  ualeat  tbe;  irere  paid  tbe  ar- 
nan,  Wm  actloD,  laactloned  bj;  the  court,  in 
iDowing  Items  within  the  scope  ot'  the  ordera  of 
the  cooit  appeara  to  have  been  careful,  diacrim- 
laaiiiir  wu  Judldona,  ao  tar  aa  the  fact*  can  be 
iiriTed  St  from  the  record.  It  cannot  ba  af- 
Ibmed  that  no  Itenu  which  accrued  beftoe  the 
■{^ohitiiKnt  of  a  recdver  can  b«  alkimd  in 
■Bfcaw.  Many  drcomEtancet  may  exiat  which 
naTmakeitnecM'aryaadlndiqieiMabletotbe 
badneM  of  the  roadond  thepreaervation  of  the 


the TeoelTenhlp, <v  even  tbeorrpMof  tbeprop-' 


liMi»  from  tbe  psTomitaf  dalma  wUna;  under 
the  recdTeialilp,  while  it  may  be  btoural  witli- 


«prind^ 


>,  wliiie  it  may  be  bioual 
of  the  latter  by  IMclalcI  . 
eaiij  to  aee  that  the  payment  of 


Biddenly  deprived  of  the  amtrol  of  ita  pn>p~ 
atj,  due  to  operatlvea  in  ita  employ,-  whoae 
waiartoa  ftfom  v<ak  ahnaltaneoaily  iato  be  dep- 


tecated,  hi  the  intereata  txrth  of  tlie  property 

'    '  be  public,  and  the  payment  (A  Umlted 

I  me  to  other  and   connecting  lines 


Oltiofroad  for  malalalaandrqiairaandforiinmid 
ticket  ai>d  freight  balances,  tbe  outcome  of  in- 
diqwnBBMe  buJAieaa  lehMions, where  a  stoppage 
tt  the  cootinnance  ot  auidi  Imsinew  relatlona 
would  be  a  probable  reanlt.  In  caae  of  non-pay- 
BMDt,  the  genoal  consequotce  Involving  luge- 

S,a)ao,  the  intereata  and  accommodation  of  tiav- 
ud  tiafflc,  may  well  (daoeauch  pqrmenUin 
tbeostegtayttfpaymentatopreaerra  themort- 
nged  proiMrty  in  a  hige  aenae,  by  m^ntalntng 
the  good  will  and  integritj  of  tbe  enterprise, 
UMleoiiile  them  to  be  made  a  first  lien.  This 
view  of  the  puUlc  interest,  in  snch  a  Ugfaway 
tot  public  use  as  a  nilioad  is,  aa  bearing  on  tbe 
maintenance  and  use  of  Its  franchkea  and  prop- 
er^ in  the  hands  of  •  receiver,  with  a  view  to 
poblieconTeidence.waB  tliesub'  '  ' 
by  tUa  court,  nieaking  thioa 
Woo^in  Barton  v.  Air«ow,1l04  D.  8.,  IM 


g  any^ecitlc __ 

ioMapectfrflbeairears  referred  to,  but  object 
to  Dm  allowance  of  anytbiiut  oat  of  tbe  sale  of 


the  »fpu»  for  snch 
the  drcnmstances  of 


nytbiiutw 
ezpeooita 


Under  all 
if  this  case,  vre  aee  no  vaUd 
objection  to  the  pravidons  of  the  orders  oom- 
pUnedof. 

Tbeobjecttoni  made  to  the  otdenof  October 
4. 1970,  and  Jannaiy  28, 1970,  and  to  certain 
praTiAna  in  the  decree  of  July  S,  1819,  faU  fw 
Oe  nBMoaa  before  stated. 

Bpedflc  objectlcii  la  made  to  the  allowance  of 
the  datm  of  the  E  vanevitle  Oompauy  to  be  i^ 
tn  pfefweoce  to  the  fliat  mortgage  bonds.  The 
BviBBvUle  road  ran  from  BocEville  to  Terre 
Hsale.twenh'-tbiee  miles.  Hie  mortgagor  had, 
h  Jimc,  ISn,  Uied  that  road  tqr  a  written 
aacMOna 


teaae,  the  term  of  whhA  wai  forone  year  and 
until  one  veer's  notice  of  its  termination  should 
be  given  br  either  party,  after  that  tenn.  !%• 
root  was  SS,012.SO  per  mratUi,  and  tbe  kcsee 
was  to  midntain  the  road  In  aa  good  condition 
as  when  received,  and  to  permit  the  Evansville 
Company  to  use  six  miles  of  it  at  a  stipulated 

C'ce.  Provision  fas  made,  in  the  lease,  for 
tial  and  subaequent  Inspection  of  the  road,  to 
ascertain  its  condition,  and  any  improvement 
or  depredsUcH)  the  leasor  or  the  leasee  was  to 


uation  of  his  road,  and  so  did  he  and  Claybrook  [3is] 
afterwards;  and  subsequently  Claytirook,  a* 
sole  receiver,  did  the  same.  The  rent  wss  paid 
to  September  1 ,  1874,  then  for  a  year  It  was  not 
paid,  then  It  was  paid  for  four  months,  then  it 
was  unpaid  to  August  12, 1B76,  and  after  that 
Claybrook,  aa  recover,  paid  It  as  lt-«ccnied. 


was  found,  < 
119,846.88.  The  SvantviUe  Company  made  a 
claim  against  the  receiver  for  the  unpaid  rent, 
the  amount  of  tbedeprtdadon,  the  value  of  cer- 
tain supplies,  and  the  rent  of  an  engfaie.    The 


any  dflaptdatiotis.  On  tfila 
basis  a  new  report,  for  tEG,ei8.e2,  was  n:ade, 
and  this  amount  was  allowed,  with  a  prefer- 
ence. We  see  no  VBUd  objection  to  this  allcw- 
ance.  It  is  on  the  basis,  not  of  the  lease,  but  of 
the  actual  value  of  the  use  of  proper^  used  by 
the  receiven,  with  tbe  clear  assent,  under  the 
dicumstancea,  of  all  pattiea  loterealed,  which 
use  the  first  mortgage  bondholdera  and  their 
tniatee,  cbargealde  inlh  fnU  kiiowledge,nevec 
soueht  to  prevent,  such  use  being  founded  on 
tbe  Maae,  which  was  property  In  tbe  hands  of 
the  mor^agor.  Tbe  Hue  was  used  for  the  ben- 
efit of  the  mortgagor's  road  and  of  the  holders 
of  the  bondi  under  tbe  mmtgages,  with  their 
acquleacence.  Whatevn  the  court  would  have 
done,  aa  an  original  question,  tf  called  on  to  de- 
tennlna  whether  the  receivat  ahoold  uae  and 


conaentad  to  treat  the  ri^t  to  run  that  road  and 
take  its  Income,  aa  tf  that  ri^t  woe  a  part  ot 
"' ■ 'propertyandaubjecttothetame 


As  to  the  objection  that  the  decree  of  July  8, 
ISTD,  was  erroneous  in  not  nqulrtng  the  ac- 
counts of  the  receiver  to  be  settled  before  any 
payment  should  be  made,  out  of  the  proceeda 
of  sale,  of  any  amounts  allowed  asdebtsagainstrj,.., 
the  receiver;  On  contenthoi  Is,  tbot  Items  mar  "**PJ 

Cbe  disallowed  to  the  reorfver,  which  will 
re  in  tbe  fund  derived  from  inoome  moneys 
apiriicable  to  pay  debia  taicnned  by  the  recefv- 
er,  and  so  decreaae  tbe  deficiency  of  income; 
and  that  the  final  decree  of  July  8, 187t,  waa 


i.Googl 


Ife 


BOPBUn  COUBT  OF  TH>  UXTTBD  StATH. 


not  keepiog  ue  Income  aspmrtM  from  tlie  pro- 
«Mda  iH  aale,  »nd  in  directing  Um  debta  aUowed 
to  be  paid  wludl7,  at  ouce,  out  of  the  prooeedi  of 
aale.  Tbla  view  nste  entirely  on  the  mltfton 
idea  that  the  flnt  mortgage  bondfaokdaia  and 
their  trustee  had  no  InteraH  In  any  income  of 
the  recelvenhtp  created  under  the  arielnal  UlL 
If  hereafter  there  liaXl  arlM  any  recdTer'a  net 
fund,  the  oonit  must  m^y  it  to  pay,  in  the 
aame  order  of  nnk  as  In  the  final  decree,  the 
four  seta  of  creditors  therein  mentioiMd,  and 
Trbicb  la  the  |»oper  order,  as  we  hold.  The 
credilom  having  these  claims  against  (he  re- 
celrer  were  bonafida  creditors  and  have  waited 
long  to  lecelTe  thdr  due.  It  was  Tery  proper, 
nnder  the  correct  view  of  the  law  taken  by  the 
«oart  below,  that  it  should  not  compel  thou  to 
wait  longer  for  the  settlement  of  the  recdver's 
accounts,  in  which  th^  have  no  interest. 

Under  the  foregcdns  views,  tlteobjection  that 
there  was  error  in  or^ring  the  Bale  of  the  prop- 
erty aa  an  entire  proper^  tails. 

Many  pt^la  were  urged  by  the  counael  for 
the  appellants,  wliich  are  either  diqxMed  of  un- 
do: the  views  we  have  announced,  or  are  no^ 
thoujrii  they  have  be«t  conaldered,  deemed  of 
auffldent  importance  for  special  remartc  Tbe 
lUBrM^thtViretUt  Gmrt  mvtt  be  ttfhnud.  In 
reacting  this  conclusion  we  have  assumed  that 
tbe  anpeal  lias  brought  before  us  the  claims 
whkh  are  not  over  |0,OOO,  and  have  not  con- 
sidered the  question  as  to  whether  this  is  or  is 
not  a  case  In  which  our  jurisdiction  as  to  those 
cbims  could  be  succeaafully  challenged. 

Tnie  oopj.   Test : 

James  H.  MaKennor,  derk,  Bup.  Court,  n.  B. 

Ctted-Vn  V.  8.,  M ; «  K.  TV  OB. 


UNITED  STATES,  FIf.  tnJBrr., 

V. 

7REDERICE  FRERICHB,  Claimant  of  tbe 
House  and  Lot,  etc.,  known  as  No.  8  Asat- 
TOiB  Pi^CR,  In  tbe  Citt  o»  New  You. 

<»ee  8.  C,  "  U.  S.  v.  AbateUr  Place,"  IB  OBo,  Ufr-lU.) 

HeMonable  eau»e  of  teiiure— final  judgment. 

1.  Tbe  refusal  of  tbe  District  Court  to  rrant  a  oer- 
tuloale  of  reuonBble  cause  of  selnue.  Is  not  ■  mat- 
tei  wfaloh  can  be  revknredin  tbedrouHCouitorln 


B^dmittedN<r«.7,lS8t.    Deeidei  Sbe.  tO,  1S8S. 

r  ERROR  to  tbe  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 
The  history  and  facts  of  tbe  caae  appear  in  the 

Statement  of  the  case  by  Mr.  JtutkeVvoimt 
The  following  sections  of  the  Revised  8ta^ 
utes  of  the  United  States  are  perUnent  to  the  con- 
troveray  In  this  case: 

"Sec.  909.  In  suits  or  informations  brought, 
where  any  selEure  is  made  puisuont  to  any  Act 
providiog  for  or  regulating  the  collection  of  du- 
ties on  imports  or  tonnage,  if  the  property  is 


probable  cauae  la  abown  for  such  proMcotion  to 
be  Judged  of  hv  the  court. 
Sec.  070.    When,  in  any  proeecntlon  com- 


menced OS  Mcount  of  the  seizure  of  any  vcaad, 
goods,  warea  or  merchandise,  madebyaoy  col- 
lector or  other  <rfHcer  nnder  any  Act  of  Congress 
authorizing  such  sdzuie,  Judgment  is  ren&red 
ftv  tbe  daunant,  but  It  tq^Karsto  tbe  court  Ibat 
there  was  a  leaatmable  cause  of  aeienie,  the 
court  shall  cause  a  proper  certificate  tbetectf  to 
be  entered,  and  Ute  claimant  shall  not  in  such 
case  be  entitled  to  costs,  ntv  dtall  the  pencm 
who  made  the  aelzuro  nor  tbe  proaecntoroe  lia- 
ble to  suit  or  judgment  on  account  of  such  suit 
or  prosecution;  Frotidtd,  That  the  TeaBd,goode, 
wares  or  merchandise  be,  after  Judgment,  forth- 
with returned  to  aoch  claimant  or  liia  agent." 
This  case  was  an  information  filed  In  tM  Dia- 
trictCounof  the  United  States  fw  the  Boutb- 
ero  District  of  New  YoA  ag^nat  a  diatlllerr, 
dalmtaig  that  It  waa  forfelied  to  the  United 
States  Mr  ylidation  of  the  revenue  lawa. 


District  Court  wasof  opinion  that  thero  waa  no 
evidence  of  any  violation  (rf  the  revenue  laws 
for  which  the  seizure  had  been  made,  and  di- 
rected a  verdict  for  the  claimant,  which  having 
been  broueht  in.  Judgment  waa  rendered  there- 
on in  bis  ftvor. 

Thereupon  tbe  United  Slates,  t^  their  attor* 
ney,  moved  tbe  court  to  enter  of  record  a  cer-  (1611 
tiflcate  that  there  was  a  reaacmable  cause  of  aeis- 
ure.  Tbe  motion  waa  denied.  The  case  waa 
then  carried  by  writ  of  error  to  the  Ciimlt 
Court  where  it  waa  adjudged  that  there  was  no 
error  in  tbe  record.  To  reverse  Uiis  latter  Jndc^ 
ment,  thiawrit  of  error  Is  prosecuted.  Theonfy 
question  raised  in  thlscourtls,  whether  the  Dis- 
trict Court  erred  in  refushig  to  enter  the  certif- 
icate of  reasonable  cause. 

SolMlor-Oen., 


forp 


-.Edward 


for  defendant  in 


Mr.  JvMiei  Wof>dn  delivered  the  oirinlon  of 
the  court: 

We  are  of  opinion  that  the  refusal  of  tbe  Die- 
trict  Court  to  grant  a  certlflcate  of  reaaonable 
cause  is  not  a  matter  which  can  be  reviewed  in 
the  Circuit  Court  or  in  this  court  It  is  only 
from  final  Judgments  that  a  writ  of  error  lies 
from  the  District  to  the  Circuit  Court,  or  from 
tlie  latter  court  to  the  Supreme  Court 

The  granting  or  the  refusal  to  grant  tbe  cer- 
tificate is  not  a  final  Judgment  In  the  sense  of 
tbe  statute  which  allowa  writs  of  error.    Tbe  r,M.i 
certificate  when  granted  is  no  part  of  the  <»igi'  >^™J 
nal  case.    It  is  a  collateral  matter,  which  arises 
after  final  judgment. 

It  is  granted  to  protect  the  perscm  at  whose 
Instance  the  seizure  was  made,  should  an  action 
of  trespass  be  brought  against  him  by  tbe  claim- 
ant for  the  wrongful  seteure  of  the  latter's  prop- 
eriy.  The  granSng  of  tbe  certificate  of  reason- 
able cause  is,  therefore,  only  antecedent  and  an- 
cillary to  another  suit,  and  Is  not  a  final  Judg^ 
ment  in  tbe  esse  in  which  it  is  given.  Illsnot 
final  or  effectual  for  any  purpoee  unless  certain 
facts  subsequent  to  the  judgment  are  shown. 


ib.Googlc 
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OaoRm  T.  Adakh  Co.  Hasoh  t.  Lm  Ihb.  Co 


31-188:  168-lM 


Thti  ooQTt  hu  decided  thktarefuaaltaeDter 


_  , ,__jt  refudng  «  writ  ol  wndUioni  etpo- 

wtt,  that  ■  ref  unl  to  quash  an  «xecation  or  to 
qnusl)  »  forthooming  bond,  were  not  fioaljudg- 
menta  to  whkh  a  writ  of  enor  would  Ue.  Mor- 
tal T.  .010,  IS  How.,  318;  SnUlh  t.  Tmbtu.i 
Pet..  4;  Jtoftett  V.  i*rwtt,  5  WalL.  IM  [73  U. 
8..  XVUL^MSli  Ormv.Fbngl&.2yiaa..!» 
m  V.  a..  TVn.,  TaHh  iVeUeU  t.  Zmrvrnxl,  t 
PA.,  IM;  iMe  t.  Zaeharie,  6  Pet,  648;  Ann* 
T.  Gm,  14  m,  1;  MeOargo  t.  OA^mon,  20 
How.,  560  [81  n.  B.,  XV.,imi,Amitv.  Smia, 
IS  Pet.,  a08;  aee,  also,  An-ilar  T.  .aUlMr,  S  Heea. 
*W.,fil&     ' 

These  authorities  lead  to  the  opinion  we  hare 
II  mi  111  111  In  this  case,     Wt  tliink  OuJudipMnt 

Snieoopj.  rFeat:  __ 

James  H.  HoKecner,  f3erk,  Sitp.  Oooit,  U.  B., 


SAMUEL  08B0BNE,  Jr..  Ftff.  in  Or., 
COUNTT  or  ADAMS,  m  State  or  Nk- 


(Sae  S.  a,  U  Otto,  U1-U8.) 

Mttnieipal  bmti»—far  vhat  pwpatm  tnajf  ht 

imied. 

■Artam  vrlat  mU  Is  not  a  work  ot  Internal  Im- 
proremeot,  within  the  ""■"'"g  of  a  Statute  of  Ne- 
bnaka  autbottatng  oounUM,  olbes  and  ptednote  of 
ovinlnd  oonntla,  to  iHue  bonds  "to  aid  In  the 
wwMtruotlqa  «t  anytallwad  or  other  woA  fH  in- 
tnal  ImpHmanen^^  ^^^ 

B^Mtttti  Hot.  t,  1889.  Decided  Not.  to,  188t. 
FititumforrAear\ngfiUdMay7,1883.  Pa- 
UHm  dadtd  Oet  JS,  1883. 

r  ERROR  to  the  dicuit  Conrt  (tf  the  United 
BiaUs  for  the  District  of  Nebraska. 
Thep^tioninthis  oue  was  flled  in  the  court 
hdow,  l^  tlie  pl^Dtlff  in  ehor,  to  enforce  the 
foment  of  the  coupons  of  certain  bonds  iasoed 
W  the  defendant  coanty  to  aid  in  the  coMtruo- 
tkn  of  a  steam  grist  m  tlL 
The  court  bdow  snatalned  a  dsmumr  and 

£  re  judgment  for  the  defendant ;  whereupon 
•  jdalntiff  sued  out  this  writ  of  error. 
Mmn.  Adna  H,  Bowaa,  John  R. 
iiMis  and  J.  C.  Oomin,  for  plaintiff  In  etror. 
Memn.  f6iux  Doa^thmn  and  John  M.  Ba- 
gin,  for  defendant  in  error. 

Mr.  JvMHee  H»rl^  deliTsred  the  opinion*  (d 
thecomt: 

A  Meam  grist  nlH  la  not,  In  our  on(ni(»i,  a 
irork  of  Internal  iroproTement,  within  Ute  mean- 
ing of  the  Statute  of  Nebraska,  approved  Feb- 
msr;  IS,  laao,  which  suthorlEes  counttee,  dUea 
and  pndncU  of  orgnnfzed  counties  "  to  issue 

*BMd>ote  br  Jlr.  Jtattec  HABi.uf. 
Sn  la  Ono.  U.  8..  Book  97. 


bonds  to  aid  in  the  constrQctlonof  anyr^lroad 
or  other  work  of  internal  Improrement." 

The  cage  of  Bmiinaion  v.  Bttuleg,  94  U.  S., 
813  [XXIV..  163],  is  not,  usuppoeed  by  coun- 
sel, an  authority  for  a  different  concliulon. 
That  case  arose  under  a  Statute  of  gunafla, 
which  empowered  municipal  townships  In  thnt 
State  to  lasae  bonds  ' '  For  the  purpose  of  build- 
ing bridges,  free  or  otherwise,  or  to  aid  in  the 
construction  of  railroads  or  water-power,  by 
donation  thereto,  orthetaklngof  stock  therein, 
or  for  other  works  of  internal  improyement. 
The  bonds  there  in  suit  were  Issuedto  aid  in  ^ 
construction  and  completion  of,  and  to  furnish 
the  motive  power  for,  a  steam  custom  grist 
mill.  It  was  held  that  the  statute,  reasonably 
interpreted,  embraced  a  grist-mill  oper^ed  sj 
ateam,aawellasone run bj water-power;  that, 
since  municipal  aid  was  authorized  for  "  the 
construction  of     •    •    •     water-power,"  the  rxgg] 

Shrase"  other  works  of  internal  improvement," 
)  the  Xansas  Statute,  might  be  fairly  construed 
as  embracing  works  of  tM  same  ditss,  and  con- 
sequently as  embracing  asteam  grist-mill.  The 
court  waa  aomewbot  Influenced,  as  [dainly  ap- 
pears from  Its  opinion,  by  decision*  of  the  8u- 


Tbe  pneent  case  is  different  The  only  worit 
of  Internal  Improvement  specialty  described  in 
the  Netmska  Statute,  la  that  of  a  railroad,  and 


Nebraska  in  holding  that  a  steam  or  other  kind 
of  grist-mill  la  <rf  the  cImb  of  tntemtl  Imtxove- 
ments  which  municipal  townships  in  that  State, 
were  empowered,  by  the  statute  In  question,  to 
aid  by  an  issue  of  bonds. 

For  theae  reasons  we  adjudge  that  the  bonds 
iaaued  by  the  County  Commlsslonen  In  behalf 
of  Juniata  Prednct,  in  Adams  Coun^,  Ne- 
braska, in  aid  of  the  construction  of  a  steam 
grist-nuU  In  that  [necinct,  ore  unauthorized  by 
the  Act  of  Febrooiy  16. 18S8 ;  and  as  outhori^ 
for  their  issue  la  not  clamed  to  exist  under  any 
other  statute,  thOT  must  be  held  to  be  without 
binding  force  against  tbe  precinct 

Th»  jvdgm«ni  it,  eonttfumUy,  tMrmtd. 
i^ueoopr.    ivti 

Jamea  H,  HoKexOKT,  Clerk,  Bnp.  Court,  U.  8. 

r,a.,i;uin.B.,nQ;  iuu.b..t. 


EDWARD  G.  MASON,  Ajipt., 


<8e*  B.  a,  U  otto,  Ut-MtL) 


nmer^fogefirtdMure—caieaee 


irfCongT^. 

^OtBilnev.lDa.Co.,MD.B. 

Burierv.Flliil;laatT(         ' 


Bilne  V.  lDa.Co.,ta  D.  H„ttmiIV.]; 
last  Term  of  thfa  court  [ZXVT.,IM]i 
.  Ina.  Ok,  tt  nL,  «1.  oonsidenii  ana 

[No.  W.] 
•Head  notea  br  Itr.  JvtUct  Hu^ 

»  h,Goo^ 


AtawlMjroe.  «,  7«8f.     DtetdtilHit.  to, . 

APPEAL  frran  the  (Srcoit  OcHut  of  the  TT 
SlUee  for  the  Northem  Dietrlct  of  nilnoii. 

llM  hlstoiy  eDd  facte  of  the  caee  «pgeu  In 
the  opinion  of  the  court. 

Jfr.  Edward  O.  Maeoa.  for  eppdlent: 

The  decne  of  fmedoeure  entered  JumuT  a, 
A.  D.  1877.  made  no  proTlitfon  (or  ledempUon 
■fter  nle,  lad  ms,  therefore,  enoneone, 
ehould  be  revereed. 

BriM  T.  /m.  Co.,  P6n.  B.,  «97(XXIT., 
Atrfw  T.  FUnt,  m  U.  B. ,  247  (XXVI., 
OnU  T.  FbvM.  W  U.  &.178(XXY..a88);  Bvift 
T.  AimM,  108  U.  S..  400  (XXTL,  l«n. 

The  podtlon  of  ^peUuit  to  not  effected  by 
the  excretion  of  the  eletntoiy  time  of  redemp- 
tion. 

It  can  hardly  be  leriQaaly  claimed  Oat  the 
vpdlaot,  appealing  to  thia  court  to  remeethe 
erroneous  decreea  In  Uito  caott,  can  be  deprfred 
of  his  remedy  becanae  tlie  atatutory  pcnod  of 
redemption  liaa  exidred  pending  the  appeal. 

U. 8.V.  iteA«».80How.,  Wf{«l U.  B., XV.. 

sao). 

Mr.  Thomas  Horms,  for  appellant 


Mr,  Jutfice  Millar  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  Circuit  Court  for 
the  Nothem  District  of  IllinoiB. 

The  suit  below  «a«  a  tiiU  in  cbaBoery  to  f  ore- 


„..,  after  makinK  the  mortgage, 

the  property  to  Edward  Q.  Hason,  the 


1877,  a  decree  was  entered  for  Ihe 

the  money  dae  on  the  mortgage,  and  directing 

H.  W.  Bishop.a  master  in  chancery  of  the  court, 


The  master.  In  due  time,  reported  the  aale  of 
the  proper^  to  the  complainant,  which  report 
and  sale  were,  on  the  Slst  day  of  July,  1877, 
confirmed.  The  decree  of  confirmation  con- 
tained a  dauee  that  the  defendants,  Indndins 
Hason,  "be  forever  barred  and  forecloaed  ca 
all  canity  of  redemptiim  In  or  to  said  pnqterty, " 
and  directed  the  commtaknter  to  make  a  deed 
and  deliver  pONeasIon  to  the  purchaser. 

From  thia  decree  Mason,  in  proper  time,  tooli 
thepieaent  appeal. 

Ilie  error  relied  on  to  reverse  the  decree  ia 
tbe  abeolute  foreclosure  of  the  egulty  of  redemp- 
tion,without  allowing  the  time  for  that  purpoee 
which  the  Statute  of  Illinois  provides.  The  case 
comes  directly  within  that  of  Brine  v.  Int.  Co., 
W  U.  a.,  837  [XXIV.,  B58].  Indeed,  It  is 
atronger,  for  wlille  in  that  case  we  IooIe  the  ad- 
mission of  counsel  on  both  sides  that  "  a  sale  in 
accofdance  with  tbe  course  uul  practice  of  the 
court"  meant  a  sale  which  did  notadmitof  any 
equity  of  redemption, we  have  in  tbSs  case  ade- 
cree  of  conflrmatlan  of  tbe  sale  which  expnuij 
and  in  the  (ttongett  terms  cuts  off  all  such  right. 
In  accordance  with  tbe  prindple  settled  by  this 
court  in  the  case  of  A^mv.Jm.  G».,  both  these 
decrees  were  enuneous. 
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rSK  UVTTBD  BMTia  OOT.  TsBK, 

It  la,  bowerer.  urged  aa  a  reaaoa  tor  not  ap- 
plying that  principle  In  the  prcaent  case,  Oat 
the  appeal  waa  not  taken  tinal  after  the  period 
bad  elapaed  within  whidi  the  wpellant  cotdd 
by  the  statute  have  exeidsed  at  ririit  of  n- 
dempUon,  and  that  be  has  neither  paid  nor  teod- 
ered  the  sum  neccseaiy  to  redeem.    The  a 


of  £W«M«n  V.  Ttu.  a>.,S0m^4»l,and£Mri« 
v.  FUnt,  106  D.  8.,  S47  [XZVl,  WS1,  deddS 
at  tbe  last  Term  of  this  court,  are  leUed  on  In 
support  of  this  view. 

liie  first  of  these  caaea  waa  a  tuft  in  the  Btate  riSQ 
Court  of  niinolt,  to  obtain  the  ben^t  of  the 
right  <d  redemption  from  a  sale  under  a  fore- 
closure decree  In  tbe  CHrctdt  Court  of  tbe  United 
Stales  for  the  Northern  l»strlct  of  Elinofa.  Tbe 
Bupreme  Court  of  nUnoia  refused  the  relief 
aaked  becauae  tbe  i^aintlS  tat  that  court  bad 
made  bo  effort  to  redeem  within  Ihe  statnlOTT 
period,  a  ruling  whtdi  thia  court,  in  the  case  of 
ifvrfey  V.  fUia,  held  to  be  sound. 

Tbe  reason  for  thto  to  that,  while  not  seeking 
to  reverse  tbe  decree  under  which  tbe  tale  waa 
made,  nor  to  eet  aside  the  sale,  the  proceedtng^ 
recognited  both  aa  valid,  and  nndertoiA  to  aa- 
aert  uie  ri^t  of  tbe  party  to  redeem,  aslbondi 
the  sale  had  been  made  m  acctvdance  with  the 
Btatute  of  lUinoto  Thto  right,  of  course,  could 
only  be  secured  by  a  strict  compliance  with  that 
statute,  and  having  permitt«a  the  period  to 
elapae  within  which  be  bad  a  ri^l  to  redeem, 
he  came  too  late.  The  court  very  properly  dis- 
missed tbe  blU. 

In  tbe  case  of  Butlqf  v.  FIM  thto  court  ap- 
proved and  adopted  the  views  of  tlie  lUincda 


.  was  filed  after  Ihe  period  of  statutory  re- 
demption and  without  any  tenda  of  the  amount 
neceasaiT  to  redeem  wltlun  that  time. 

Boih  tbeae  cases  differ  from  the  present  one, 
in  that  they  were  efforts  to  enforce  the  right  of 
redemption  outside  <rf  and  against  tbe  terms  of 
the  decree,  while  the  preeent  case  seeks  by  an 
M>pesl  to  reverse  and  set  aside  the  decree.  Ia 
the  former  esses,  eaui^  required  that  before 
coming  lo  Ihe  court  for  the  relief  which  ptoint- 
Iffs  asked,  they  should  have  done  what  tne  lav 
requiredofthem,orgoatlesst  Eofar  as  to  offer, 
within  proper  time,  to  paj-  the  redemption 
money.  Not  having  done  thto,  tlie  court  veir 
properly  refused  lo  permit  them  toezerdae  tbla 
ri^t  alter  that  time  bad  passed,  and  with  it  tbe 
ri^  to  redeem.  In  tbe  present  case  the  qtpel- 
lant  has  exercised  hto  ri^t  of  appeal  bmn  the 
decree  witbtn  tbe  time  allowed  to  him  by  Iho 
tows  of  the  United  States  for  that  purpose.  He 
has,  therefore,  righttuUy  brought  thto  case  be- 
fore us  for  review.  Hto  rl^t  to  do  thto  does 
not  depend  upon  any  offer  to  redeem  within  tbe 
fifteen  months  allowed  by  Ibe  minds  Statute, 
but  to  an  absolute  right,  which  we  cannot  refuae 
or  deny.  Aa  it  to  apparent,  from  tbe  face  of 
tbe  decree  and  from  what  we  have  ssid  in  tbe  H^Vl 
case  of  Brine  v.  Int.  Oo.,  that  both  tbe  origioal 
decree  of  sale  and  tin  suhaequmt  decree  oTcon- 
firmallon  are  eroneou  In  rousing  lo  allow  ttte 
right  of  redonplton  under  the  statute,  they 
must  be  reveraed.  If  anything  were  necessary 
•     ■^       ■Ibefound 


I  tot  ndemptioD  witlilD  fifteen  rnoDths 
HwtlwMle. 
lb  dMrM/or  foj*  and  tA*  deeret  tf  conflnna- 
u  ^  tkt  Oireuil  Court  art  rtntrti,  and  lh» 


I,  MoHwiixiy.  Chrk,  Siv-Omrt,  U.  B. 


WILLIAM  JXNHISOH  R  u^ 
(Bm  a  (X.  u  otto,  ui-MlJ 
tttfeaum    bg  pari  of  parUei. 


■tbtheii^i 

coaptM*  tStM  JISnMaB to^noh lannttf ■ottoo, 
vttk  tHlhePMtlwononeiWpoltliMcoutrUfWir 
dUMW  of  dBIereat  BtitaB  tnm  tbcae  on  th>  other. 
1  Wbcn  the  oontapt  k  Joint,  and  to  Mt  MpUKUe 
for  anr  porpoMt  M  ttw  pmlMM  of  kirflljnM  of  ttiB 

wbera  n  to  not  nnwvabte  M  to  aU. 

[No.  72.] 
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1  StttM  f<»  the  EMtora  Diatrfct  of  BUcbigu. 
The  UstOTT  and  UO*  of  die  cu — --■—■- 
meu  In  the  optnloD  o<  the  court 

nmvvia,for 

jr«M».   WllAw*  JMtBlw»  ud  IF.   A. 
Jb»rw,  for  defenduite  In  error. 


r  M.  Dnm«ld  and  JBimrdt 


The  dflfendantB  In  enor  filed  In  the  Pk>ImI« 
Comt  (rf  Vbvim  CounRr,  Hichlgmn,  a  paper 
pajportfaag  to  be  the  wUlof  AleguidfT  D.  Fn- 
nr,  ud  asked  that  it  be  admitted  to  imtbate. 


a: 


Pneer,  Alexander  Fraier,  EUaabelh  Csl- 


cedent,  4)peared  and  Jcdnlly  gave  notice  <tf  their 
tnlcniioD  to  conteat  the  probate,  "On  the 
pvoDdi  tliU  the eald  Alexander  D.  Fraaerwaa 
not,  at  the  date  of  the  alleged  execution  tbtfeof, 
of  ioiind  tnind  sod  memoiy  ;  that  he,  at  thai 
Hoe,  did  not  have  mental  capadtj  to  make  a 
*II1;  that  theaaidoHier  was  ixocBred  lo  be 
exacDted  I7  ondoe  influence,  and  that  the  same 
*M  not  executed  and  atteited  In  the  manner  te- 


■  Att  tf  an;  an. 


quired  tffMlditatute." 

of  the  cbnteadng  hdn,  1  .    _ 

and  Franda  P.  Fneer,  another  cwileatant,  a 

dtlien  of  lowk.    AD  the  other  contertanU  was 

ddiena  of  Hlddgan,  as  were  the  mdlees  who 

were  named  executor*  of  the  wHI.  At  lite  time 

and  place  a^iolnted  the  pn^mnoits  and  cod- 

teatanls  appMfed  and,  after  a  hearing,  the  win 

waaadmitied  to  probate  and  letter*  teetameuta-  CI 

TT  nanted  to  the  mdleea.    Br  the  laws  of 

HidiigauUie  Older  for  the  probate  of  a  will,  as 


long  Bstt  n 


BTersed,  is  cowdnslTe  erf* 


dence  <tf  the  due  execution  of  the  will;  Ctemp. 
L.  Hich.  len,  p.  1874,  sec.  4841;  but  any  pei^ 
son  aggrieved  by  sudi  an  older  mav  ^ipeal  to 
the  circuit  court  of  the  countr,  bv  fiung  m  time 
a  notice  to  that  effect  vrith  the  tuoge  of  probal^ 
with  his  reasons  thenfor,  and  also  an  appeal 
bond.  Jit,  p.  1S6S.  sec.  (016.  Notice  oS  the 
appeal  must  oe  ^ven  to  the  adverse  party,  and 
— > — jxt. J. —  j_  ... ibate court 


oulred  to    

oon  of  the  qnestlon  according  lo  the  rulea  of 
law,  and  If  there  ahall  be  any  question  of  fact  to 
be  decided,  bene  may  be  Joined  thereon  under 
the  direction  of  the  court,  and  a  trial  thereof 
bad  by  a  Jury."  Sec.  SSM.  Thedrcuit  court 
make  such  order  or  decree  as  the  Judge  of 
•te  ought  to  have  msde,  end  remit  the 
to  the  probate  court  for  further  proceed- 

,  Sec  sew. 

_Fterthe  order  admitting  this  wOllo  probate 
was  entered,  Alexander  Fnser  and  Franda  P. 
Fiaser,  who  were  not  dtitene  of  Michigan,  ap- 
thedicult  court,  as  did  also  the  other 
lis.  The  two  appeals  were  in  form 
separate,  but  they  were  taken  at  the  same  Ume 
and  on  the  same  grounds.  They  were  filed  in 
the  circuit  court  together,  and  the  lame  order 
was  entered  in  both  for  allegations  of  objections 
to  tbe  will  and  tot  notice  to  the  i»m>onents. 
Under  this  order  the  same  iasoea  were  Joined  at 
ametfaneln  bothuipeal*,  and  ine  an)cl- 
in  both  demanded  Jury  trials.  Tbe  papers 
itially  cop- 


filed  in  the  two  appeals  vt .  .  ,      , 

ies  of  each  other,  except  as  to  the  names  of  the 
appellants. 

Assoon  as  the  issue*  were  joined,  Alexander 
Fraser  andFrandt  P.  Ftaeet,  dtiienattf  States 
other  than  Michigan,  filed  their  petition  for  a 
removal  of  the  cause  to  the  Circuit  Coort  of  tbe 
United  States  for  the  proper  distrfct.  In  their 
petillon  for  removal  they  made  no  rafeience  to 
any  other  contestants  than  themselves,  nor  to 
any  other  appeal  than  tbdr  own.  The  state 
court  refused  the  removal,  and  thereupon  the 
petitioning  appellants  filed  In  the  Circuit  Court 
of  the  United  States  a  copy  of  the  record  in  the  1 
CircuitConrtofthe  State,  10  &r  as  It  related  lo,[I«8] 
them,  but  which  failed  to  show  that  any  persons, 
except  Uiemsdves  had  united  In  the  ccmtest. 


Tbe  cause  having  hem  docketed  In  the  Circuit 
Court  of  the  United  States,  the  proponents  ot 
the  wUl  appeared  and  moved  to  remand,  filing 


with  their  motion  an  affldvrlt  diowing  diatthe 

record  presented  bf  the  petillonen  was  defec- 

e.    The  court  thereupon  lamed  a  etrUorari 

bring  in  the  whole  record,   "Indudiugthe 

record  of  all  tlie  qtpenls  taken  from  the  order 

---*■-— obate  court    •       •       •    adu-'""— 

o  Iffobate,  bf  wbtMnsoarer  inadti 


i.GoogR 


SnrsxMX  Coobt  of  thb  Vxtted  Sr^Tia. 


Oct.  Tbbm, 


In  obedience  to  the  command  of  tbla  certiorari, 
ft  COOT  of  the  whole  record  wucerttlled  to  the 
OktcOt  Court  of  the  United  State*,  and  the 
fin^olng  facts  qipeaiing  therefrom,  the  order 
to  fenund  waa  granted.  Prom  that  order  Al- 
exander Ftuer  and  Francis  P.  Fraser  brought 
flda  writ  of  error. 

"nie  objection!  to  the  removal  Insisted  on 
here  are: 

1.  That  a  proceeding  in  a  state  court  for  the 
probMe  of  a  will  \»  not  removable.; 

9.  'niat  if  such  a  proceeding  is  remoyable, 
the  application  In  the  present  case  should  have 
been  made  to  the  prolmte  court  prior  to  the  hear- 
ing there,  and  that  it  comes  toolate  after  the  ap- 
dmI  from  that  court  to  the  drcult  Court  of  the 
State;  and, 

8.  That  the  requisite  dtizenship  of  the  par- 
tlei  doe«  not  exist. 

In  the  view  we  take  of  the  case  It  is  neces- 
nn  to  consider  only  the  last  of  theae  oh)ectiDna. 

la  JBdilgttD,  on  an  appeal  &om  the  order  of 
a  wobate  court  admitting  a  will  to  probate,  there 
ii  rat  one  main  issue,  to  wit:  "whethertbe  pa- 
perpnponndedisorisnotaviU.  Theremaj 
M  more  or  len  minor  issues  included,  hut  they 
aD  belonc  to  the  some  fnqnlty,  and  canuot  be 
presented  aeparately."  StMami^*  ^PPtiA,  46 
Mich.,  828  1  Aopfo,  a.  rd.  Frtutr,  v.  Wajfnt 
Cb.  [A(^],89  Hlch.,188.  The  only  thing  the 
appellate  court  can  do  is  to  detenulne  the  main 
wne,  and  certify  Its  Judgment  to  the  probate 
court. 

Tin  conteat  in  this  case  was  begun  br  citizens 
of  HicUnn  jointly  with  dtf  letis  of  DfinolB  and 
lowaagmnst  other  dtizensof  Michigan.  There 


nt.and  that  against  all  the  contestants, 
the  very  nature  of  the  proceediuK  there  could 
have  been  no  other.  Either  all  the  contestants 
most  succeed  or  all  tail.  They  were  all  helra- 
at-law,  and  whether  the  will  was  established  or 
■et  aaide,  it  would  affect  them  all  alike  and  In 
tlie  same  rig^t. 

Ndtber  was  the  position  of  the  parties  or  the 
nature  of  the  contest  dianged  bec»uae  two  ap- 
peals were  taken  l^  Uie  contestants  Instead  of 
one.  By  the  operraon  of  the  two  uipeols,  the 
controrersy  was  transferred  frmn  the  probate 
to  the  drcult  court,  and  it  stood  in  the  circuit 
court  just  as  It  did  in  the  probate  court,  vrlth  all 
the  Gontestanla  actlvdy  partidpating  in  the  < 
teat  on  <me  dde  and  all  the  proponoits  on  .  . 
other.  It  is  unnecessary  to  ccnsMCT  what  VFOuld 
haye  been  the  efTect  of  a: 
oflUluols  and  Iowa  ale  ._. 
Michigan  were  not  content  to  leave  the  caae  In 
that  p08ition,but  followed  it  to  the  drcult  court 
themsdves  in  the  character  of  appellants.  Un- 
less, therefore,  there  was  In  the  proceeding,  as 
it  stood  in  the  Circuit  Conn  of  the  State,  a  sep- 
arate controversy  wbich  waa  whollr  between 
dtizens  of  different  States,  and  whjcn  could  be 
fully  determined  between  them,  then  could 
according  to  the  rule  eatablisbed  In  the  Bemotal 
Guet,  100  U.  a..  467  [XXV.,  M8],  and  BlaJai 
T.  McKim,  108  U  B.,  886  [XiVI.,  B68],  beany 
removal  to  the  Circuit  Court  of  the  United 
States  under  the  Act  of  March  8, 1875,  ch.  187 
[18  StaL  at  L.,  4701.    1  Sup.  R.  S.,  178. 

"—  *■--  -'-intJffs  ' 


But  the  jd^tlffs  in  error  insist  there  k 


such  a  separate  controversy,  and  that  they  were 
entitled  to  a  remoral  under  the  rulings  In  Bar- 
Myv.  LaOam,  108  U.  a.,20B  [XXVI..  514]. 
To  this  we  cannot  agree.  As  has  already  beni 
seen,  the  conteat  when  begun  was  Joint  and  pre- 
sented but  one  Issue  for  trial.  To  entitle  a 
party  to  a  removal  under  the  2d  clause  of  the 
ad  section  of  the  Act,  there  must  exist  in  the 
suit  a  separate  and  distinct  cause  of  action,  on 
which  a  MpBiate  and  diatluct  suit  might  prop- 
erly have  been  brought  and  complete  relief  af- 
forded aa  to  such  cause  of  action,  with  all  the 
parties  on  one  side  of  that  controversy  dtizena 
of  different  States  from  those  on  tne  other, 
iiyrfBv.Jiu«e,104U.8.,407rXXV1..828J.  To 
say  the  least,  the  case  must  be  one  capable  of 
separation  into  [larta,  k>  (hat,  fn  one  of  the  parts, 
a  controversy  will  bepresaited  with  dtizens  of 
one  or  more  States  on  one  dde  and  dtizens  of 
other  Stateaou  the  other.wbich  can  be  fully  de- 
termined without  the  presence  of  any  of  the  oth- 
er parties  to  the  suit  as  it  has  been  begun.  Such 
Is  not  this  case.  As  was  said  by  tlw  Supreme 
Court  of  Micblganin  this  very  contest,  when  an 
Implication  waa  made  for  a  mandamvt  to  com- 
pel the  drcult  court  to  set  aside  an  order  con- 
soiidatini!  the  two  appeals,  "  The  probate  of 
every  wiu,  whether  In  the  original  or  appellate 
tribunal,  must  always  be  single  and  complete 
in  one  hearing.  It  would  be  absurd  to  Dave 
such  proceedings  severed,  so  that  the  will  might 
be  held  good  as  to  one  class  of  conleatanis,  and 
bad  as  to  another.  No  matter  how  many  dif- 
ferent persons  may  appeal,  they  can  only  raise 
one  issue,  and  there  can  be  but  one  trial  of  that 
issue,  wUcb  Is  to  determine  the  question. of 
will  or  no  will.  "  •  •  There  can  be  no  such 
thiuff  aa  a  determination  of  testacy  or  intestacy, 
which  binds  one  appellant  and  does  not  bind 
the  rtat.  The  controversy  Includes  all  Interests 
that  the  law  recognizee  for  any  purpose,  and 
hinds  all."  For  these  reaaona  it  waa  hdd  that 
all  of  the  several  claims  of  appeal  were  merely 
appearantxa  in  a  single  and  mdlTisihle  prooeea- 
ing,  which  could  not  be  fevered  for  any  pur- 
pose. The  mandomtu  asked  for  was  refused, 
the  court  temaiking  that  tlie  order  for  consoli- 
dation was  entirdy  nnnccessoiy  and,  undoubt- 
edly,  made  out  of  abundant  caution.  This 
seems  to  be  condusive  of  the  question  now  un- 
der consideration.  The  conteat  was  Jdntwhen 
it  was  begun.  It  was  Joint  after  the  two  appeala 
were  taken,  and  Is  not  separable  for  any  pur- 
pose. Although,  in  form,  separate  issues  were 
Joined  In  the  appeals,  in  reahty  they  were  hut 
one  and  were  capable  of  but  one  trIaL 
TU  onbr  r*iaatulingtiie  eave  i$  c^firmed. 
Tmeeopr.   Testi  _ 

James  H.  HoSeoner,  Clerk.  Sup.  Court,  C.  B. 


CHed-lU  O.  8.,  IW; 


un.s„an;ii4U.B.,s(. 


HENRT  C.  BROWN,  JQT.  in  Err., 

STATE  OP  COLORADO. 

(Eee  8.  c  le  Otto,  «-fla.) 
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F  ERROR  to  the  Buprcnw  Oourtof  the  Bt&te 
(rf  Colorado. 

Thit  action  wu  broQ^t  in  the  District  Court 
in  and  for  Ar^iohoe  Conn^,  Colorado,  by  the 
dafeadant  in  error,  to  recover  a  certain  tract  of 
lud,  known  as  the  "Capitol  Qrounda,"  dtuAliMl 
ioDeaver. 

Hie  case  wu  tried  bytbe  court,  trial  brturj 
kTing  been  waivad.  The  trial  resulted  in  a 
tadgment  in  favor  of  the  plaiatift.  The  court 
Mow  having  afflnned  this  Judgment,  on  ap- 
pnl,  the  defendant  sued  out  this  writ  of  error. 

The  facta  of  the  case  are  stated  bj  the  court. 

On  motion  to  dismlM. 

JfeMi«.Chaj4MH.ToU..J%-0m.,  oTCM- 
»ndo,  and  Bmtry  M.  TMer,  for  defendant  io 


Xr.  Cki4  .JvttUe  Watt*  deUveted  the  opbi- 
too  of  the  court: 

This  la  a  writ  of  error  to  the  Supreme  Court 
ti  Colorado,  to  rererse  the  Judfineat  of  that 
court  in  asult  in  ejectment  brouAt  by  the  State 
^sinst  the  plaintm  in  error,  atia  a  motion  has 
ben  made  to  dismisa  for  want  of  Jurisdiction. 

It  is  Dot  dalmed  thatanv  questioo  wMcbcan 
(Its  ns  Jurisdiction  was  duectlf  raised  by  the 
phailliiffis.  hot  on  the  trial  the  Slate,  to  make 
out  its  tiUe,  offered  In  eridence  a  di«d  from 
Brown,  the  plaintiff  (d  error,  to  the  Territory 
dfColMado.  To  the  introduction  of  this  deed  in 
eridence  an  objectloi)  was  nude,  on  tbesiound, 
among  othen,  "That  the  Territoiy  of  Colorado 
bad  DO  ri^t  to  take  ft  conveyance  of  real  estate 
at  the  time  of  making  the  deed,  without  the 
eeaaentottbe  Qovemmeatof  the  United  Btatas." 
nis  objection  was  overruled  and  an  exception 
takcD.  When  the  case  went  to  the  Supreme 
Coort,  one  of  the  assignments  of  error  was  to 
the  flltect  that  the  court  erred  in  receiving  this 
deed  in  evidence.    Ab  the  judgment  of  the  dls- 


that  on  account  of  this  the  Judgment  is  review- 
able here. 

To  give  uB  JurlBdiction  under  section  709  of 
the  Beviaed  Statutes,  It  must  in  aome  way  u> 
pear,  fnon  the  return  which  is  made  to  the 
writ  of  cRor,  that  "  the  validity  of  a  treaty  or 
statute  of ,  or  an  authority  exercised  under,  the 
United  States  "  has  been  drftWB  In  QuesUon  and 
Ibedadrfon  is  a^instlfaeir  vaUdTty;  or  that 
"  the  vaUdi^  tda  statnte  of ,  or  an  authority  ex- 
Kcisad  under,  any  Slate"  has  been  drawn  In 
nueatiou  "  od  the  groiud  of  their  being  repug- 
aaat  to  the  Constitntkm,  tieatiea  tx  lawa  lA  the 
United  States,"  and  the  dedaioa  la  in  favor  <a 
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rirfit. 
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Uege  or  Iramonity  is  cUmed  under  tt 
tuUoo,  or  any  treaty  or  statute  of,  or  commia- 
■ton  held  or  ftulbori^  ezerdaed  undo-,  the  Unlt- 
'  Itate^aDdUtedeciaionls  againat  the  title, 

t,  privilege  or  Immunity  "  so  claimed. 
_,  certainly  does  not  ^tpear  that  In  this  case 
the  Gouit  below  decided  aninst  the  validity  of  [gwi 
any  trea^,  atatute  or  BUtbority  of  the  United 
States,  or  in  favor  of  any  statute  at  autborlQ' 
of  a  State  claimed  to  be  repugnant  to  the  Oon- 
•tituUon,  treatlra  or  laws  of  the  United  States. 
All  the  [daintifl  In  error  Inaisted  upon  below 
was  that  tbe  Territory  of  Colorado  could  not 
take  a  conv^ance  of  teal  property  without  the 
consent  of  tbe  Oovemnent  of  the  United  Btatea, 
but  whether  this  disaUHty  grew  out  of  a  atat- 
ute of  the  United  Btatee,  n  of  the  Territoiy,  is 
not  stated.  We  know,  Judicially,  and  so  did  the 
court  below,  that  C<«gress  granted  tbe  Terri- 
torv  legUatlve  power  over  atl  ri^tful  aubjects 
of  letrisIaUon  conslalent  with  the  Constitution 
and  the  provistiHia  of  the  Organic  Act,  IS  Stat 
■t  L.,  174,  ch.  S9,  sec.  8,  and  that  neithv  the 
Constitution  nor  the  OreiBnlc  Act  contained,  in 
expreas  terros^uiy  such  UmltatloD  as  is  now  coI^ 
tended  for.  Thwe  is  noirtiere  in  any  pan  of 
the  record  the  1ea«t  indication  that  any  parficn- 
bi  statute  of  the  United  Statea  waa  brought  to 
the  attention  of  tbe  court  below,  and  a  ruling 
asked  upon  It  In  connection  with  the  obJectioD 
trtiicb  waa  made  to  the  admiaaf  blli^  of  tbe  deed. 
No  Judge,  lu  deciding  up(»  the  oDiecUon,  as  it 
was  made  and  presented,  would  be  likely  tu 
suppose  that  If  be  admitted  the  evidence  he 
would  deny  the  defendant  any  "right, title.priv- 


Judfmenia  of  tbe  courts  of  the  States  u 
renewed  here  for  dechdona  upon  such  quet' 
tiona.  It  should  be  only  when  it  appears  unmla- 
takaUy  tluW  the  court  either  knew  or  ought  i« 
have  known  that  such  a  question  was  Involved 
in  the  deddon  to  be  made.  The  rule  was  stated 
by  Ur.  Juttict  HOler  in  Bridgt  Prapn.  v.  H<>- 
bekmOo.,  1  Wall.,  148  [68  U.  S.,  iVn.,S70], 
thus:  "  The  court  muit  be  able  to  see  clearly, 
from  tbe  whole  record,  that  a  certain  provision 
of  the  Constltntlon  or  Act  of  Congreaa  was  n- 


record  to  have  been  taleed  and  the  d 
in  direct  and  poelllve  terms,  ipHttintit  eorMi/ 
and  that  It  was  sufSdoit  If  It  ^ipeared  by  clear 
and  necessary  Intendment  that  tbe  queatioo 
must  have  been  raised,  and  most  have  been  de- 
cided la  Older  to  have  Induced  tbe  Judgmenti  raai 
he  also  said  it  was  "  Not  sufficient  to  show  that  ' 
queatioo  might  have  arisen  or  been  applicable 
J  tbe  case,  unless  It  is  further  shown,  on  the 
record,  that  it  did  arise,  and  was  aimUed  by  the 
state  court  to  tbe  case."  Under  this  rale  It  is 
dear,  the  admisskm  of  the  deed  did  not  neeee- 
aarlly  involvfl  any  such  error  as  wHI  give  ua  Ju- 
rladictlon. 


Neither  does  tbe  record  show  that  a 

as  rendered  below  in  favor  of  tbe  validity  of 
any  law  of  C<dontdo  impairing  the  <ijllgatloos 
of  a  contract.  No  such  question  was  presented 
bj.the  pleadings,  and  the  rullngi  do  not  Indicftte 
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that  uiytluiig  of  the  UDd  ma  brought  to  the 
atientlon  of  llie  court;  but  U  tbe  point  made 
here  in  the  argument  had  been  made  below.  It 
would  not  have  altered  (b«  condition  of  tbe  case 
in  reKord  to  our  JurlsdlctioD.  Tbe  claim  is,  that 
the  TerHtory  of  Colorado  coiilract«d  with  the 

filatntlff  In  error  to  erect  a  capilol  and  other  pub- 
ic buildingB  on  tbe  premiaea  coDveyed;  but,  if 
tbal  were  to,  the  CooititutioD  of  the  Slate  and 
tbe  statutea  reUed  on,  did  not  impair  the  obli- 

etloD  of  nich  a  ooDtraot,  The  moat  that  can 
■aid  of  them  ia,  that,  in  this  way,  the  con- 
tract waa  violated  by  the  Stale.  Tbe  question 
ie  iiot,wbether  the  cmistitutioDal  pTovirions  and 
the  statutes  in  question  are  valicl,  but  whether, 
bjr  the  adoption  of  the  Constitution  bj  the  peo- 
ple, and  the  pasaace  of  tbe  statutes  by  the  Leg- 
islature, any  coudltiDn  attached  to  the  convey- 
ance  baa  been  broken  which  authorized  the 
plaintiff  in  error  to  revoke  bis  deed  and  take 
posuasion  of  the  property  he  conveyed.  The 
declsioQ  of  this  question  by  the  state  court  ia 
not  reviewable  here.  All  tlie  obligations  of  tbe 
(»lglnal  contract  remain,  and  tbe  State  has  not 
attempted  to  impair  them.  If  tbe  contract  is 
all  the  plalntlH  In  error  claim*  it  to  be,  and  the 
Constitution  and  statutea  are  Just  what  he  says 
Uiey  are,  the  moat  that  can  be  contended  for,  is 
that  the  State  baa  refused  to  do  ntiat  tbe  Terri- 
tory agreed  should  be  done.  This  may  violate 
the  contract,  hut  it  does  not  in  any  way  impair 


land,  in  case  tbe  Territory  or  the  State  delayed 
for  an  unreasonable  Ume  to  erect  the  buildings 
^^^'  which  were  contemplated.  If  he  could,  the 
CbustitutioD  and  the  statutea  would  have  no 
other  effect  than  as  evidence  to  show  that  tbe 
State  had  deliberately  refused  to  perform. 

B  fiMov*  OuU  the  owe  pretertU  no  gtutKoa 
vAieh  ean  bt  eontUarei  here,  and  the  motion  to 
dumu*  i*  granted. 

Tiiie  oopr-    VDst : 

James  B.  HoReimer,  Clerk,  Sup.  Court,  n.  a. 

CHad-llO  U.  S.,  Se ;  114  n.  8.,  Bt. 


THEODORE  CLOUGH,  Appt.. 


(See  8.  C,  "  CIcmgh  v.  Barker,"  U  Otto,  Ut-ITS.) 

Valid  Uttert  patent — iitq>rotement  in  gativm- 
er»—CUmgh'»  lmrjur—it\ftingemmti. 
*l.  Tbe  eUlm*  of  letten  patent  (rraDted  to  Theo- 
dora Oou^  July  11.  IBT^  for  an  *nniproTement  In 
fas-buTDem,'*  nuieir :  (1>  'Ttie  bat-wlnc  burner, 
perfmated  at  tbe  base.  In  ooml>lDatlon  witb  the 
■urroundlng  tube,  substanttallr  »  dceeribed ;"  Ct) 
''In  oomt>lnatlon  wltb  tbe  bat-iAns  burner,  perto- 
latedatthe  base,  and suTToiuidlns  tube,  tbe  tutm- 
"  "  "  malme 
,  -revalld. 

be  dnoTtotlon  oon- 
M  John  F.  Barker, 


APPEAL  from  the  Circuit  Court  of  tbe  United 
States  for  the  Southern  DUtrict  of  New 
York. 

Tbe  history  and  facts  of  the  case  a^Kar  in 
tbe  opinion  of  the  court. 

Meeert.  Boc«r  H.  I^^*"  andE.  H,  Dlek 
mrmva,  for  appellant. 
Mr.  WIlll»m  Staalaj-,  for  appeUeea. 

Mr.  Jtutiee  BbsteUbrd  delivered  the  opin- 
ion of  the  court: 

This  suit  was  brought  by  tlie  appellant 
againat  the  appelleea.to  recover  for  tbe  inninge- 
ment  of  letters  patent  granted  to  tbe  appellant, 
July  14,  1870,  for  an  "ImprovemeDt  in  na- 
bumera."  Tlie  circuit  court  dismissed  the  MIL 
Tbe  spedflcation  ctf  the  patent  ssya:  "Uy  in- 
venlicu)  relates  oiore  particularly  to  the  bum- 
en  for  bundne  illumioating  gaa  made  by  sat- 
urating airwitn  vapors  of  sasoUne,  commonly 
called  air-gas.  It  baa  been  found  that  commoD 
bat-wing  or  flsb-tall  burners  are  not  adapted  to 
burning  this  gaa  aa  ordinarily  made,  owing  to 
the  viable  £naity  of  the  gaa  coming  from  tbe 
generating  apparatus.  Tbe  object  of  my  iin* 
movement  la  to  adapt  the  alitted  or  bat-wing 
burner  to  tbe  burning  of  air-gaa.  S^dlmprove- 
menta  c<m^:  first,  m  perforating  tbe  base  of 
the  burner  tube  with  email  boles  or  passages 
tor  gas  to  escape  at  tbe  base  of  tbe  burner  and 
surrounding  tbe  burner  with  a  tube  open  at  tbe 
top  but  closed  at  tbe  bottom  and  united  to  the 
biuner  bdow  tbe  perforations  In  tbe  burner 
tube.  It  is  more  convenient  to  screw  tbe  tube 
to  tbe  burner,  but  it  may  be  attached  in  any 
suitable  manner.  Second,  in  regulating  the  es- 
cape of  tbe  gaa  from  tbe  perforations  at  the 
base  of  the  burner  by  a  sliding  tubular  valve  or 
cat-off,  introduced  Into  the  burner  tube  at  the 


screw.  These  Improvemenla,  t^  furnishing  a 
regulated  supply  of  gas  outside  of  the  burner, 
but  directed  to  the  tip  of  the  burner  by  tbe  sur- 


rounding tube,  give  ateadlness  and  increased  il- 
himlnatmc  power  to  tbe  flame  of  the  bat-wing 
burner  and  make  it  a  derintble  burner  for  burn- 


ing alr-gaa.  The  drawings  repTceenta  hat-wing 
burner  as  improved  l^me.  Figure  1  repre- 
sents an  elevation  of  my  Improved  burner  at- 
tached to  a  short  piece  of  gas  pipe,  figure  S, 
a  vieiv  showing  the  surrounding  tube  in  section 
and  the  burner  therein.  Figure  8,  a  vertical 
section  through  the  burner  and  lube.     Piguro 


IM  t 
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1  a  tnofTOW  wcdon  dmnigb  the  base  of  the 
boner  tube.  Letter  a  repreaeota  the  buner 
ttp;  b,  tbc  bamer  tube;  e,  perfoTBtloni  at  the 
bwe  of  the  boner  tube;  d,  the  sanouodiog 
tube  screwed  to  tbelwae  of  tbe  burner  tube;  e, 
[IWl  ">*  tabular  tbItb  extendiog  up  Id  the  burner 
tnbe,  and  operated  b;  ao  aDnuiar  acrew,  /,  at- 
tached to  the  lower  end.  Said  annular  acrew, 
tmidea  haTing  a  acrew  to  work  in  the  base  of 
the  bonier,  haa  an  Internal  acrew  by  which  It 
and  the  burner  ia  attached  to  the  gas  pipe,  as 
dearly  ahovn  In  Rg.  S  and  the  other  drawlngB, 
the  gas  way  being  through  the  annular  screw 
and  tubular  valve  to  the  bumor.  As  the  burner 
b  conoected  to  the  gaa  pipe,  g,  by  means  of  the 
annular  screw,  the  adjustment  of  the  ens  es- 
capiog  thmugh  the  perforations  of  the  Duner 
tnbe  fi  eadly  made  by  turning  the  burner  upon 
the  annular  screw.  I  claimasmyinTentlonand 
laproTenient  in  air-gu  burners,  the  ba^winfc 
borner,  perforated  at  the  base.  In  comhliuitioD 


boruBr,  perforated  at  the  base,  andsurrouoding 
tabe,  the  tubular  valve  for  regulating  the  eup- 
IJj  of  external  gas  to  the  burner,  sutetimtially 
>•  described." 

The  defeodanU,  in  their  angner,  set  up  that 
diey  have  not  infringed  the  pBEent,  and  that  it  is 
Tofd  for  want  of  novelty.  At  the  request  of 
both  poitiet  a  trial  at  law  was  had  in  the  court 
bdow,  of  two  quertions:  "first.  Whether  or 
DOt  the  comidaiuantis the  firstand  original  in- 
imtor  of  the  improvement  in  gas-bumera  lor 
whidt  the  first  above  named  patent  has  been 
gnoted  to  Urn.  Becood.  Whether  or  not  the 
gas-bumen  manufactured  by  the  defendants 
are  rabatantially  idenUcal  with  those  described 
In  the  oomfd^nanf  B  patent  and  acbedulc  there- 
to eaneied,  in  their  coostructioii  and  mode  of 
epentkA."  The  issues  were  tried  before  the 
court  and  a  Jury,  and  the  ]uit  answered  both 
of  the  questions  In  the  afflnnatlve.  Afterwards, 
en  a  case  made,  the  defendants  moved,  before 
the  Judge  who  tried  the  Issues,  for  a  new  trial, 
00  the  ground  th^  the  verdict  was  against  the 
wri^tttf  the  evidence.  He  denied  the  motion  In 
a  imtlen  opinion,  fo  which  he  stated  that  the 
wdght  of  the  evidence  on  the  qnestlon  of  la- 
frii^ement  was  not  such  as  to  justify  him  In 
granting  a  new  trial,  and  that  he  was  satisfied 
with  the  (XMtchiaion  of  the  Jurv  on  the  oueetlon 
of  priority.  He  attenrarda  ^[ned  ana  filed  a 
certiflcate  that  In  his  opinion  the  verdict  on 
both  qnestlona  was  sustained  by  the  evidence 
given. 

The  bumera  made  bv  the  defendants  were 
made  In  accordance  wiib  the  description  of  the 
I]  Irat  form  of  bivner  described  in  the  speclfica- 
tloaof  iettera  patent  granted  to  John  F.  Barker, 
oocof  the  defendants,  July  30, 1870,  for  an  "im- 
provenoit  In  gas-tmrnera."  The  drawings  of 
that  patent  conM  often  flgures,  which  are  thus 


le  ^ew  of  the  burner;  Figure  4  Is  a  vertical 
fuwitndinal  section  of  tbc  shell  through  line  A 
B  of  Fig.  2;  Figure  S  is  a  verticel  longitudinal 
oectlonof  the  burner  through  line  C  D  of  Fig. 
t:  npire  6  is  a  side  view  of  another  modiflca- 
tioa  of  my  Invention ;  Figure  1  is  a  side  view  of 
the  die  I;  Figure  8  Is  a  dde  view  of  the  burner; 
S«  H  Otto. 


ngure  9  is  a  vertical  loiultidlnal  section  of  the 
shell  through  line  E  F  of  Fig.  t;  and  Figure  10 
is  a  verdcalaection  throu^  une  G  H  of  Fig.  8." 
The  Bpeciflcation  goes  on  to  sav:  "  Hy  inven- 
tion relates  to  a  device  for  regulating  the  flow 
of  cartnireted  ait  or  gas  from  the  burner  to  its 

EInt  of  combustion,  and  it  conststs  of  a  burner 
ring  a  screw  thread  nude  upon  its  lower 
part,  upon  which  is  fitted,  to  turn  freely  there- 
on, a  shell  or  tube,  also  having  a  screw  thread 
upon  its  Interior  lower  part;  and  the  bore  of 
said  tube  or  shell  is  somewhat  larger  in  diame- 
ter than  the  diameter  of  the  upper  part  of  the 
burner  upon  which  it  turns.  A  series  of  perfo- 
rations is  made  in  the  lower  port  of  the  burner 
so  that,  when  the  burner  is  made  or  set  for  the 
combustion  of  carbureted  air  or  gas  of  any 
certain  quality,  the  Hamemav  be  increased  or  cU- 
mlniahed  hy  turning  the  shell  either  up  or  down, 
as  the  case  may  be,the  shell,  in  its  movements  up 
ordown.eitherdosing  or  opening  the  holes  or 
perforations,  and  letting  out  or  stop[dng  the  flow 
of  the  gas  through  the  said  holes,  as  it  Is  movqd 
iip  or  down.  In  the  use  of  carbureted  air  for 
Illuminating  purpoees  it  is  almost  always  the 
case  that,  when  the  gasoline  is  first  placed  with- 
in the  generator.  It  gives  off  a  much  greater 
amount  of  vapor,  and  the  air,  in  passing  throusfa 
the  generator,  absorbs  a  greater  amount  of  iT  ~ 
—-'---  --'  tly,  bec<a 


carbon,  and,  i 


iouently,  bec<anea  more  thor- 


insequei!  

jfaly  charged  with  and  is  much  richer  in  the 
illuminating  qualities  of  the  gasoline.than  when 
the  generator  has  been  cliarged  for  a  greater 
length  of  time;  and,  as  a  result,  the  carbureted 
air  is  sometimes  too  rich  to  make  a  desirable 
light,  with  the  some  amount  passing  out  of  the 
burner;  and  at  other  timea.as  when  the  generator 
ha*  been  chuged  a  longer  time,  the  carbureted 
air  Bowing  through  the  burner  ia  deficient  in 
illuminating  power,  and  the  light  or  flame  pro- 
duced is  not  uniform  in  its  power  or  eteadinesa, 
and  la  sometimes  liable  to  produce  a  smell  or  [ITO] 
smoke  when  too  rich  in  carbon.  My  Invention 
is  designed  to  obviate  all  difficulty  in  thia  ro- 
spect,  as  the  burner  is  set  or  made  to  let  out  at 
tne  tip  the  minimum  quantity  of  gas  that  will 
produce  a  good  fltbne  and,  as  the  gasoline  re- 
mains longer  in  the  generalor  and  becomes 
weaker  in  Its  lUumlnating  qualities,  the  outer 
tube  or  shell  may  be  tumal  so  as  to  let  out  more 
gas  and  increase  the  flame  without  lialnlity  to 
smok&  That  others  skilled  in  the  art  may  be 
enabled  to  make  and  use  my  invention,  I  wiO 
now  proceed  to  describe  lu  construction  and 
mode  of  operation:  Inthedrawing.LrepreaenU 
tlie  main  part  of  the  burner,  which  is  made  sim- 
ilar to  the  common  burner,  except  that  the  low- 
er part  has  a  screw  thread  made  upon  the  out- 
aide  and  Inside.  Figs.  1,  2,  8,  4  and  5  rcpre- 
sent  one  modiHcatlon,  In  which  L  is  the  burner, 
having  the  usual  screw  thread  made  upon  the 
lower  Inierior  part  hy  which  to  secure  It  to  the 
pipe.  At  d  is  a  conical  shoulder  or  seat  upon 
the  exterior,  shown  in  Figs.  8  and  6,  end  a  screw 
thread  d  made  upon  the  exterior  of  the  lower 
end,  and  the&mall  boles  e  are  made  either  at  the 
seat  d  or  just  below  iL  I  Is  a  shell  or  tube,  the 
inside  diameter  of  its  upper  part  being  some- 
what greater  than  the  outside  diameter  of  the 
part  L,  and  upon  the  interior  of  the  tube,  at  a, 
U  a  conical  shaped  seat,  nude  to  fit  upon  the 
exterior  seat  d  upon  the  burner  L.  A  screw 
thread  cT  Ismade  vqiontheinteiiorof  thelower 
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part  of  tbe  tube  I,  which  flu  the  thread  4  upon 
the  exterior  of  the  bumer  L.  Theopeiatiimot 
this  modiflcatioii  ta  u  followa:  when  the  tube  I 
Is  tamed  entirely  on  to  tbe  bonier  h.  the  inner 
nat  a  fits  down  upon  the  shoulder  d  of  tbe 
burner  L,  and  the  only  place  of  egren  for  the 
gas  ia  throush  the  dot  at  the  tip.  When  the 
gasoline  is  Resh  or  new,  this  slot  will  be  quite 
■ufflciuot  to  supplf  the  flame,  but,  as  the  gaso- 
line becomea  ummv  ezbansted  of  carbon,  the 
tube  or  shell,  I.  may  be  turned  op  a  little,  so  that 
the  seat  a  shall  be  nised  ali^tly  from  His  shoul- 
der A,  and  more  or  leas  of  the  gas  will  pass  out 
throt^  the  holes  e  and  pass  up  between  the 
tube  I  and  the  burner  L  as  tbe  tube  I  is  turned 
up  or  doWD,  and  when  the  gas,  which  escapes 
through  the  hdes  e  and  panes  up  between  the 
tube  uid  burner,  reaches  tbe  lop,  it  unites  with 
that  passing  out  of  tiie  slot  at  toe  tip,  increas- 
ing the  volume  and  flame.  In  this  device  the 
gas,  after  pasdng  out  tbrongb  tbe  holes  e,  is 
prevented  from  passing  down  between  tfae  tube 
and  burner  by  the  screw  threads  if  and  d  upon 
the  indde  of  the  tube  and  outside  of  tbe  bum- 
er.  In  the  modification  shown  In  Figs.  6, 7,  8, 
•  and  10,  both  the  bumera  and  re|(ulating  tube 
aie  similar  to  that  already  descnbed,  except 
|.._.,that  the  thread  if  upon  tbe  outside  of  the  bum- 
'  '^erL  is  carried  up  higher,  and  the  holeacare 
mode  below  the  top  of  the  ouler  thread  but 
above  the  top  of  tbe  Inside  thread.  Tbe  thread 
upon  the  indde  of  tbe  tube,  I,  Is  uot  so  long  as 
the  outside  thread  upon  the  burner  L,  but  is 
GonsiderBbly  less,  so  that,  when  the  tube,  I,  ia 
tnmedentirelydownon  the  burner  theholea  will 
be  above  the  thread  on  the  tn^e  of  the  tube; 
and  there  is  no  inside  seat  In  the  tube,  I,  to  oper- 
ate upon  a  beveled  or  conical  exterior  shoulder 
noon  the  bumerL,  asintheotbermodification. 
Toe  operation  of  this  modlflcatioQ  is  as  follows: 
If  the  Same  be  too  weak,  tbe  tube  I  Is  turned 
down  upon  tbe  burner  L  until  the  top  of  the  in- 
side Uuead  of  the  tube  begins  to  pa«a  below  the 
holes  e,  when  the  gas  wifl  escape  and  pass  up 
between  the  tube  and  homer  and  increase  the 
flame  as  before.  If  it  should  be  desirable  to 
atop  the  esc^ie  of  gas  throu^  the  holes  r,  ' 
only  necessary  to  turn  op  Ine  tube  upon 
burner  and,  when  the  thread  inside  ue  tube 
covQv  the  holes  e,  then  there  will  be  no  es 
of  gas.  It  will  be  seen  thai  the  principles  o 
opnadon  of  both  modiflcallons  are  yeir  much 
aUke  and  are  Intended  to  accomplish  the  i 
object,  although  the  tube  turns  up  In  the  first 
case  lo  let  out  more  na  while  It  turns  down  in 
tbe  second  caa^  both  being  equivalent,  bow- 
ever,  in  their  operation  and  aocomplisfamg  the 
same  result.  I  am  aware  (bat  gas-burners 
been  heretofore  made  to  give  an  additional  sup- 
ply of  gas  to  tbe  flame,  but  In  those  that  I  have 
seen  tbey  consisted  of  more  pieces  and  were  con- 
riderably  more  expensive  to  manufacture,  and 
in  their  operation  the  burner  revolved  with  tbe 
tube,  thus  canring  the  flame  to  revolve  also. 
This  is  very  objectionable,  as  it  is  otl^i  desir- 
able to  have  the  flame  stand  In  one  particular 
direction.  In  this  device,  the  flame  does  not 
tom  in  the  least,  while  the  whole  burner  m 
consist  of  only  (wo  pieces,  and  is  cheaply  mt  _  _ 
and  its  operadon  and  effect  are  perfect  The 
doim  of  that  patent  Is,  "An  improved  gas- 
burner,  conslsdiig  of  the  bnmer  or  pillar  L, 
having  holes  e  e  therelii,  and  piovldea  with  the 
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joradJuataUeahdlor  tube,!,  all  coo- 

stmoted  and  iterating  substantially  aa  and  for 
«  purpoMS  betein  described  and  spedfled." 

Aftor  soch  ceritflcale  was  sinied  and  flled, 
the  aUbert  and  Barker  Uaouocturiiu-  Com- 
pany, one  of  the  defendants  in  this  suit,  bought 
a  suit  in  equity  in  the  court  below,  as  owner  of 
the  said  patent  granted  lo  John  F.  Barker,  for 
the  infringement  of  the  same,  against  Clougfa, 
tlie  plaints  in  this  suit,  alleging  as  tbe  intringtt- 
ment  the  making  and  sdling  of  bnmera  con-  [i7f  ]  , 
strocted  exactly  like  the  two  forma  deacrlbed 
in  the  patent  to  said  Barker.  Tbe  only  testi- 
mony taken  directly  in  thepieaent  salt  waa  that 
taken  on  tbe  trial  Mfore  Um  Iuit  and  embod- 
ied in  the  case  made,  on  which  the  motion  1<a 
new  trial  vns  made.  But  considerable  testi- 
mony was  taken,  for  final  hearing.  In  tbe  suit 
'  "'  lufh,  and  that  testimony  is  contained 
rain  this  case,  and  it  b  undeiat«od 
that  such  testimony  was  considered  and  used, 
by  agreement  of  pcutlea  in  tbe  court  below,  aa 
part  of  the  proofs  in  this  case. 

The  flrst  uaim  of  the  Clouch  patent  is  a  claim, 
to  "The  hat-wing  bumar,  penomted  at  the  base^ 
in  combination  with  the  sunounding  tube.sub- 
Btantlally  as  described."  The  elements  of  this 
claim  are,  a  bat-wing  burner,  with  a  bomer 
tube;  tbe  burner  tube  perforated  at  its  base 
with  small  holes  or  pasasges  for  gas  to  eacapa 

the  base  of  such  burner  tube;  and  another 
tube,  surrounding  the  burner  tube,  open  attha 
top,  and  closed  at  the  bottom,  and  unllad  to  tbe 
burner  tube  below  tbe  perforations  in  it.  The 
method  of  regulating  the  escape  of  gas  from 
the  perforations  Is  no  part  of  the  first  claim. 
The  office  of  tbe  combination  In  the  first  claim 
is,  as  tbe  spedflcaUon  states,  to  enable  tbe  sur- 
rounding tube  to  direct  to  tbe  tip  of  tlie  burner 
the  gas  wblcb  comes  tbivugb  tbe  perforations, 
such  aurrou  nding  tube  being  open  at  the  top  and 
closed  at  the  bottom,  and  united  to  the  burner 
tube  below  tbe  perforations. 

Two  forms  of  burner  are  presented  as  in- 
fringements of  tbe  first  claim.  They  are  both 
of  them  substantially  like  the  first  form  of 
bomer  described  In  tbe  patent  of  Barker,  tbe 
outside  tube,  in  both  of  tnem,  turning  up  I*  '  ' 
out  more  gas.  Each  of  these  bumera  conti 
the  combination  of  tbe  first  cbdm  of  the  Clougb 
patent. 

It  was  held  bv  the  court  below  that  the  com- 
bination coverea  bv  tbe  first  ckdm  of  the  Clough 
etent  was  found  in  a  burner  called  the  Horace 
Barker  burner,  the  existence  of  wblcb  prior 
to  Clough'e  invention  was  held  to  have  oeen 
sstlBfactorUy  proved.  Of  tbe  Horace  R.  Bar- 
ker burners  It  was  said  bv  the  court:  "In  those 
burners  the  burner  was  a  oat- wing  bomer,  per- 
forated at  tbe  base.  The  perforations  did  not 
consist  of  small  holes,  but  tbe  stem  of  the  burn- 
er was  slitted  all  the  way  down  to  tbe  base,  al- 
lowing tbe  gas  to  escape  through  the  whole  r,,H|, 
length  of  Uie  slit.  There  was  a  eurronndins  '■'■"' 
tube  united  to  the  burner  below  the  lower  end 
of  the  Blit.  The  burner  stem  had  a  cone  nenr 
Its  lop,  and  when  the  surrounding  tube  was 
screwed  so  as  to  be  In  a  certain  pMitlon  with 
reference  to  such  cone,  the  effect  was  todlract 
to  tbe  tip  of  the  burner  the  supi^y  of  gaa  otun- 
Ing  throng  (be  slit  bciew  the  surrouncUng  tube 
beingopenat  the  top  and  closed  atlbebotbNi^ 
and  Uw  flame  ww  twufcimii  and  a  ring  of  fir 
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VM  fomiML  Tho  ctnutura  ud  mode  of  op- 
ecatkm  of  the  combiiiMlan  were  tlie  Bune  u 
thoM  of  the  combination  covered  bj  the  Bret 
daim  of  the  pbdutlffs  jnteut  The  fact  that 
tbe  perfontions  In  the  Horace  R  Barker  fanm- 
er  esfaited  not  only  at  the  base,  but  were  con< 
tinued  in  tbe  form  of  a  slit  all  the  way  up, 
makea  no  dlfFerence.  Nordoea  it  make  any  dif- 
ference that  the  Horace  R.  Barker  burner  had 
Boonenearitatop.  Theflrstclaimof  the  plaint- 
Ufa  patent  la  brood  enough  to  cover  the  Horace 
R.  Barker  burner,  and  Uuit  claim  must  be  held 
to  be  invalid  for  want  of  novelty." 

On  tbe  trial  before  Iheiury,  tbe  existence  and 
opwatioQ  of  the  HoraceR.  wrker  burners  were 
totifled  to  by  Horace  R.  Barker  himself  and  by 
John  F.  Barker,  and  a  copy  of  ihe  rejected  ap- 
plication of  Horace  R.  Barker  for  a  patent  was 
pat  in  evidence.  Tbe  question  was  submitted 
to  the  jury  by  the  court  aa  to  whether  Ihe  effect 
produoed  by  Clougb's  invention  bod  been  pro- 
duced in  the  Horace  B.  Barker  burner  bv  a  com- 
hJutfioQ  or  mode  of  operation  aubatantiatiy  the 
ameasin  the  burner  of  Clough;and  the  atleu- 
tioD  of  the  Jury  was  called  by  the  court,  in  ita 
charge,  to  the  contention  of  Clough,  that  tbe 
object  of  the  Horace  R.  Barker  burner  wbb  to 
contnil  the  size  of  tbe  slit  in  Ihe  burner  by  a 
damp;  that,  if  some  gas  escaped  through  an 
oriflce  at  the  top  of  the  BuirouDding  tube  and 
was  iHTOjected  upon  the  burner  tip,  the  escape 
WH  accidental  and  not  desired;  and  that  in  a 
well  made  burner  it  was  not  intended  to  escape 
anddidnoteacape,  Tbe  jury  fuundforClougb, 
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arker  burner.  When  the  i 
new  trial  was  made  before  the  Judm  who  pre- 
■ded  at  the  juiy  trial,  he  said,  in  bis  opiiuoo 
denying  Ihe  motion:  "Tbedevicemainly  relied 
upon  by  the  defendants  upon  tbe  question  of 
priority  was  a  burner  of  Horace  R.  Barker,  for 
[174]  which  he  made  en  unsucca^ful  application  for 
■  patent  prior  lo  tbe  date  of  the  plaintiff's  In- 
veDtion.  It  consisled  of  a  bat-wing  bnmer, 
ditted  nearly  to  the  base,  and  a  surrounding 
tube  smaller  at  the  top  than  at  tbe  bottom. 
Thac  was  a  screw  upon  the  inside  of  tbe  lower 
Mrtof  the  tube.  When  tbe  tube  was  screwed 
down  upon  tbe  burner,  the  top  of  the  tube 
ptesMd  against  a  conical  and  euarged  part  of 
Ihe  bnitier  near  Ita  top,  and  tbe  slit  was  closed. 
When  the  tube  was  acrewed  up,  tbe  slit  was  en- 
luxed.  Tbe  defendants  claimed  that  the  top 
of  UK  tube,  in  connection  with  the  protuberant 
pan  i^tbe  burner,  formed  a  valve,  nnd  that  the 
gMpossed  to  tbe  tip,  not  only  through  tbe  burn- 
er, but  through  tbe  ring  near  the  tip  at  tbe  end 
of  the  EUTTOuiiding  tube,  in  a  double  current, 
ud  that  the  device  was  substantially  like  the 
ImnKT  of  the  complainant.  The  complainant 
diimed  that  the  object  and  the  effect  of  this  in- 
nntion  was  to  provide  a  burner  in  which  the 
hU-wIiigalit  could  be  enlarged  or  diminished  at 
pleasure,  and  lo  consume  but  a  single  current 
of  las;  that  tht.  top  of  the  tube,  In  connection 
^th  the  conical  port  of  the  burner,  was  not  a 
nlve  but  a  clamp;  that,  when  Ihe  burner  was 
new  or  well  made,  this  clamp  prevented  the  ea- 
(W  of  gas;  and  that  there  was  no  appreciable 
doiveTv  of  gas  in  a  well  mode  burner,  except 
(hroupi  the  uip.  I  am  of  opinion  that  tbe  jury, 
uponUiii  question  of  fact,  did  not  misconceive 
the  weight  of  the  evidence."  In  the  proofs  taken 
S«e  ig  Otto. 


.  _.  to  the  ptior  use  of  the  Horace  R. 
Barker  burners,  and  such  testimony  seems  to 
have  been  nuderatood  by  the  court  below  aa 
showing  that  Uie  Horace  K.  Barker  burner  waa 
used  with  tbe  aurrounding  tube  raised  lo  such 
a  height  that  tbe  horizontal  line  of  ita  upper  end 
was  raised  from  its  seat  at  tbe  cone  on  the  burn- 
er pillar,  and  an  additional  supply  of  gas  passed 
out  of  tbe  top  of  the  surrounding  tube  and 
mingled  with  the  gas  which  escaped  from  the 
burner  tip;  that,  by  screwing  down  tbe  sur- 
rounding tube  BO  tnat  it  would  impinge  suffl- 
cientlv  against  the  cone,  the  silt  would  be 
closea;  tlut  tbe  effect  of  the  operation  of  thus 
raising  or  lowering  tbe  surrounding  tube  was  to 
Increase  or  diminish  tbe  supply  of  gas;  and 
that  the  surrounding  tube,  considered  in  con- 
nection with  the  cone  on  the  pillar  of  the  burner, 
operated  as  a  vbIvg  to  control  the  flow  of  gas.  r,__. 
In  this  view,  the  structure  and  its  mode  of  oper-  tlToj 
ation  were  held  to  be  such  as  to  anticipate  the 
first  claim  of  the  Clough  patent.  But  we  are  oil 
of  opinion  that  an  erroneous  view  was  taken  of 
the  puriwrt  of  the  additional  testimony  of  Jobn 
F.  Barker.  He  was  testifying  in  PebniBrv,lB70, 
Tbe  question  waa  aa  to  what  the  Horace  H.  Bar- 
ker burner  was,  and  as  lo  what  was  Its  mode  of 
operation  in  use.    In  the  speclflcation  of  the 

Eatent  of  John  F.  Barker,  issued  in  July,lS70, 
esaid:  "I  am  aware  that  gas-burners  have  been 
heretofore  made  to  give  an  additional  supply  of 

Sa  to  the  flame,  but  in  tboee  that  I  have  seen 
;y  conalated  of  more  pieces,  and  were  consid- 
eraiily  more  expensive  to  manufacture,  and  in 
their  operation  the  burner  revolved  with  the 
tube,  thus  causing  tbe  flame  to  revolve  also." 
The   expression   "more   pieces"    meana  more 

Eieces  than  In  the  burner  be  waa  patenting.  Hli 
umer  consisted  of  two  pieces  only.  The  Clough 
burner  consisled  of  three  pieces,  and  in  It  the 
burner  revolved  with  the  tube.. hi  the  John  P. 
Barker  patent,  tbe  burner  did  not  revolve  with 
the  tube.  Tbe  Horace  R.  Barker  burner  con- 
sisted of  two  pieces  only,  and  Ihe  burner  did  not 
revolve  with  the  tube.  Therefore,  the  reference 
by  John  F.  Barker,  in  bispatent,  to  thebtimers 
which  he  had  seen  which  would  give  an  addi- 
tional supply  of  gas  was  to  tbe  Clough  burners, 
which  It  Is  proved  he  bad  seen;  andit  isimpos- 
aiblc  that  he  could  have  then  luderalood  that 
the  Horace  R.  Barker  burners,  which  also  be 
had  seen,  were  bnmen  which  had  been  used  to 
give  an  additional  supply  of  Kas  to  the  flame. 
The  teatlmony  as  to  any  additional  or  supple. 
mentary  supply  of  gas  inthe  HoraceR.  Baracr 
burner  amountareally  to  tbisonlj:  that,iftbat 
burner  is  used  now  in  a  way  in  which  It  woB 
St  designed  to  he  used,  and  is  not  shown  to 
sever  been  used,beforeCkiugh'ainvention,U 
may  be  made  to  furnish  a  supplementary  lupldy 
of  gas.  Its  structure  was  Buch  that,  to  give  iim 
effect  to  its  mode  of  operation,  tbe  surroaodins; 
tube  did  not  require  ever  lo  be  raised  bo  hi^ 
to  be  in  contact withtbe  cone.  Aaitwas 
raised  from  its  lowest  position  the  slit  opened 
and,  when  the  slit  was  opened  to  its  full  extent. 
tlte  tube  was  still  In  contact  with  tbe  cone,  ana 
there  was  no  orlflce  between  them.  Any  fur-  .__, 
ther  raising  of  the  tube  was  accidental  and  not  >■  ^  *  ^1 
1  part  of  &e  law  of  the  structure.  Tbe  object 
if  raising  and  loverlog  the  tube  waa,  by  lea — 
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jnnter  pmiwiiw  on  the  oooe,  to  open  or  doM 
the dlt  In  the  burner,  Tbo  nmMcatioaid'Ebir- 
ace  R.  Buker,  InUi  rejected  i^irtiattton.ahowa 
that  the  (mly  object  ot  hli  burner  was  to  con- 
trol the  flow  of  gu  throu^  theditbidiebqm- 
«r.  Instead  of  controlUng  the  flow  at  the  cock 
or  fnrttier  back.  The  apring  of  the  two  part* 
of  the  bonier  waa  Intended  to  carrr  tb«n  away 
from  each  other  and  open  the  ant  when  the 
presaure  of  the  tube  a^dnst  the  emu  wai  re- 
lieved, while  the  inraeaaed  preeaure  of  the  tube 
anhut  the  cone  cloaed  the  lUt.  Anytalstngof 
toe  tube  nnneccaaarily  hlrii,  ao  aa  to  admit  of  a 
flow  of  gas  throiirii  an  onflce  between  thetnbe 
and  the  cone  to  Uk  flame,  cannot  be  raided 
as  amonntinc  to  an  Inrention  of  what  ^ongh 
hivented.  TM  atructuie  was  not  dedgned  for 
the  same  pnrpoae  aa  Clone's;  no  perwm  look- 
ing at  ft  or  udng  It  wouM  understand  that  It 
was  to  be  used  in  the  way  Clough'slsnaed,and 
It  la  not  shown  to  have  been  really  uaed  and 
operated  In  that  way. 

The  foregoing  remarks  •pplj'  equally  to  the 
Cocdldge  burner,  which  was  like  the  Honce  R 
Barker  burner  In  structure,  except  that  in  the 
Coolidge  burner  the  raising  of  the  ring  against 
an  Inverted  conical  projeOion  cloaed  the  slip. 
Tbt  Sollld^  burner  and  the  Lunkenhdmer 
burner  did  not  contain  Clougb's  inventioii.  We 
are,  therefore,  brooght  to  the  conclusion  that 
the  first  claim  of  Uie  Clough  patent  is  valid. 

The  second  claim  ot  the  Clou^  patent  is  for 
ft  combination  4rf  the  bat-wing  iHirner,  perfo- 
rated at  the  base,  the  surronndhig  tube,  and  the 
tubular  valve  for  regulating  the  nu>My  of  ex- 
ternal gas  to  the, burner,  aubstantiallv  as  de- 
scribed. The  specification  describes  the  tubu- 
lar valve  aa  extending  upward  into  the  buiner- 
tube.  The  view  taken  by  the  court  below  as  to 
this  second  cUm  waa,  that  there  was  in  the 


cone  clodng  the  orifice.  The  court aud:  "In 
view  of  the  existence  of  that  burner,  which  con- 
tained the  comUnation  of  a  bat-wing  burner,  a 
f  ITT]  perforated  tube  In  substance  like  Qiat  of  the 
rdalntilTs  patent,  and  a  tubular  valve  for  regu- 


plalntlfrs  patent  must  be  such  as  to  limit  that 
claim  to  the  form  of  tubular  valve  which  he  de- 
scribee, namelv:  one  in  the  interior  of  the  burner 
tube  and  not  forming  part  of  the  sunouoding 
tnbe.  Under  this  construction,  the  aecond  claim 
of  the  plalntifTa  patent  is  not  infringed."  The 
defendants'  burners  had  no  tnbtdar  valve  ex- 
tending up  into  the  burner  tuba  In  them  the 
tubular  valve  formed  part  of  the  HUTTOunding 
tnbe,  and  reached  or  left  its  seat  by  screwlug 
down  or  up  the  surrounding  tube.  The  sur- 
rounding tube  could  not  be  pernianenUv  M- 
tachcd  to  the  burner,  because  it  carrleo  the 
movatde  valve.   In  the  Clough  burner,  the 


cjlindeT  inserted  witldn  the  burner  tuDe  from 
below. 
The  combination  of  the  flnt  clahn  of  the 


ment  4>idled  to  regidate  the  flow  of  ns  In  oodi 
a  combination,  the  wemfaes,  oo  wt£ji  tho  de- 
dilonof  tbeconrt below prooeeded.fHQ.  Okn^ 
la  entitled  to  the  benefit  of  the  docUtoe  (rfeqm^ 
alents  aa  tp^UtA  to  the  comUnatlon  oi  the 
tnraer,  suRounding  tube  aitd  regulating  tnbe, 
covered  l^  the  seoKiddalm  of  his  patent  Hm 
rH^nlatlon  in  the  defendanta*  bamen  waa  t^  a 
tubular  valve  on  the  outside  of  the  perftntiona 
instead  of  on  the  Inside,  and  penormtng  Ka 
work  by  bdng  screwed  up  or  down,  as  In 
Clon^'a.  AJtbongh  In  the  Clon^  atnictuw 
Om  bnmeT  and  surrounding  tnbe  iwolve  to- 
gether in  adjusting  their  position  In  reference 
to  that  of  the  tubular  valve,  so  as  to  let  in  or 
turn  off  Uie  smelly  of  gas  Uiroiigh  the  perfo- 
ratlona,  and  altbongta  In  the  Clou^  structure 
the  flame  revolves  bv  the  revohition  at  the 
burner,  and  altbonrii  In  tlie  defendants  burn- 
ers the  revolution  Ot  the  surrounding  tube  reg- 
ulated the  samdy  of  gu  throng  such  perfo- 
rations, and  nmher  the  burner  nor  the  flame  re- 
vtdved,  the  defendants'  valve  aiiangement  muat 
ha  held  to  have  been  an  equivalent  for  that  of 
Clou^  to  the  fun  extent  to  wldch  that  of 
Clough  goes,  involvlng.periiape,  patentable  im-[iT81 
provementa,  but  stOl  tributary  or  subject  to  the 

S stent  of  Clough.  It  Is  troe  tbst  that  patent 
escribes  the  tubular  valvo  as  being  Innde  of 
the  burner  tube.  But  Clough  was  toe  fliat  per- 
son wbo  applied  a  valve  regulation  of  any  und 
the  comnnation  to  which  he  apidied  it,  and 
e  first  person  wbo  made  such  combination: 
d  be  is  entitled,  under  decisions  heretofwe 
made  by  this  court,  to  bold  as  Infringements  all 
vslve  regulations,  appKed  to  aoch  a  combina- 
tion, which  perfonn  the  same  office  in  subaton- 
tially  the  same  way  as  an  J  were  known  equiv- 
alents for,  his  form  of  valve  regulation.  The 
record  shows  that  prior  to  the  existence  of  the 
B{l^)ellant'8  burner  ft  was  common  in  gas^iani- 
en  to  check  the  flow  of  gas  out  of  the  bunter 
by  awlyf  nr  an  obstruction  operated  by  a  screw 
Indifferently  outside  or  Inside  of  the  burner.  It 
follows,  bom  tbeee  considerations,  that  the  de- 
fendant Infringed  the  second  claim  of  the 
Clough  potent. 

Tht  merm  ef  the  Oirvuit  Chwt  it  revtrmd, 
wUh  cmU,  and  lluemut  it  remanded,  «n'tA  d^ve- 
liontto  entor  a  ieort»  far  tA«  appoUonf  Aw  on 
oeeowrU  and  an  infunMon,  at  praged  in  Ike  Mff, 
viith  eotlt.  and  to  taks  tndi  farther  proMeMngm 
therein  at  sAoS  he  in  ooi^brmttff  win  low  ami 
ut  M  the  opinion  of  Qtit  eowt. 
Tme  eop7.    Tarf: 

James  B.  MoKenner.  Cert,  Bnp.  Oenit,  D.  SL 
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APPEAL  fnxn  the  Olrcnit  Court  of  the  United 
Btktm  for  the  Boutbeni  DMrictof  NewTork. 
The  hlatoiT  uid  facts  of  the  case  appeu  in 
the  oirinlon  oi  the  court  See,  alio,  the  vnaA- 


between  tbeee 
BoMv  H.1. 

«■,  Tor  ftppelUot. 


e  putiea,  i 
I^«nsni 


Mr.  WOUjum  Stenlttr,  for  appellee. 

Mr.  JvttiM  BlMtahfbrd  deUvered  the  ojAn- 
lOD  of  the  court : 

Thli  suit  waa  brought  by  the  appellees 
anlnat  the  appellant  to  recover  for  tbe  in- 
Uiuement  of  letten  patent  graoted  to  John  F. 
Barker,  July  26jJ870,  for  an  "  Improvement  In 
fM-bamers."  The  medflcstlon  of  that  patent 
ud  Its  claim  are  eel  forth  at  tenstb  la  the  opln- 
Idb  just  delivered  by  the  court  in  another  eoit 
betmen  the  same  puttee.  The  answer  of  the 
defgndant  admits  that  he  has  made  and  sold 
o*-burDeiB  Bubetantiallj  like  those  described  in 
ue  BaAer  patent  The  principal  defense  set  up 
1b  tbe  answer  is,  that  the  defendant  Invented  tbe 
lapTOTement  patented  to  Barker,  and  obtained 
ktten  patent  therefor  from  the  United  State*  < 
tbe  14lh  of  June,  1870,  being  the  same  pate 
<n  which  such  other  suit  wasfoonded,  and  the 
mdflcatlon  of  which  la  set  forth  at  length  In 
neoplnicMi  thraeln;  that  the  burners  which  the 
deftndant  has  made  and  sold  were  made  under 
■ad  according  to  that  patent ;  that  the  defend- 
ul  made  and  wed  tud  Improvemeat  in  De- 
ttmher.  18N,  and  ^tplied  for  a  patent  for  it 
December  4,  1800,  wUch  was  granted,  being 
lk«id  patent  of  June  14,  1870;  that  after  he 
bid  invented  and  perfected  tald  ImfKovement, 
and  had  filed  such  application  for  a  patent  for 
It,  beibowed  a  sample  of  It  to  Barker,  in  Mst, 
187D ;  and  that  Barker,  thereupon,  fraudulentlj 
tntesdlng  to  deprive  the  defendant  of  the  ben- 
(dn  of  his  iDventlon,  obtained  a  patent  for  it, 
being  the  sdd  patent  of  July  26, 1870,  the  gas- 
benwr  patented  b;  him  being  substantially  Uke 
Hut  previously  patenled  by  the  defendant,  In 
ceoimictioa,  mode  of  operation  and  result,  and 
Wag  a  mere  mecbaniMl  equivalent  therefor. 
Mo  OQta  anticipation  of  Barker's  Invention  is 
M  op  In  the  answer.  The  decnee  of  the  court 
bdow  was  in  favor  of  the  plaintiff. 

The  claim  of  the  Barter  patent  covers  a  „ 
burner  having  these  features :  a  pillar  with 
boles  therein  around  tbe  circumference  i 
[]gQjl)c4t(Rn,  and  an  adjustable  or  movable 

manding  shell  or  tube;  such  shell,  by  being 
moved  up  or  down,  either  dosing  or  opening 
Bee  la  Otto. 


the  holes,  and  thus  stopplog  a  pemdttlng  the 
Sow  of  gas  through  the  hobs.  The  meral 
I»lndide  of  the  burner,  so  Ear  as  r^nras  tm- 
idrtng  additional  gas  to  tbe  bnmer,  tttfouA  the 
hues  and  the  surrounding  tube,  as  the  ulunl^ 
Dating  qualities  of  the  ns  become  weaker,  and 
'1  renraa  having  a  method  of  Increasing  or  dl- 
ilnlshing  eudi  supply  by  a  valve  arrangement 
covering  or  uucovenng  the  holes  as  reqiured.  Is 
the  same  as  that  of  the  prior  patent  to  Ckiugfa, 
the  appellant,  and  which  was  the  piiax  inven- 
tion. It  has  been  held  by  this  court,  in  tbe 
other  suit  between  the  same. partlei,  that  a  gas- 
burner  made  according  to  tbe  deecripUoo  in  the 


supplying  the  addltioDal  gas,  and  the  claim  for 
the  apidicatioa  of  a  valve  arrangement  to  reg- 
alate  the  supply.  But  the  point  of  the  hiven- 
tion  and  patent  of  Barkeria,  that  tbe  surround- 
big  shell  or  tube  is  so  arranged  that  the  acren- 
ing  of  Budi  shell  up  or  down  cansea  it  to  act  as 
a  valve,  on  the  outside  of  the  pillar,  to  doae  or 
open  the  holes.  As  a  consequence,  the  interior 
tubular  valve  of  Clough  is  dispensed  with,  tbe 
burner  is  made  In  two  pieces  in»t*»H  of  three, 
U  leas  ezpenrive  to  make  ud,  moreover.  In  ng- 
ulatiog  tbe  supply  of  gas,  the  shell  slone  re- 
volves, and  not  the  burner  with  ft,  as  In  dough's 
burner,  and  so  the  flame  always  remains  in  one 
position.  We  think,  from  the  evidence,  that 
these  modiflcalions  were  new  and  useful,  and 


to  have  npasedcd  the  bamer  in  the  form  pa- 
tented by  Clough  and,  after  Barker  had  Intro- 
duoed  his  burner  Into  use,  Clough  oomroenced 
making  for  market,  burners  in  the  same  form 
patentM  by  Barker. 

As  to  the  claim  that  Clough  made,  prior  to 
Barker,  the  form  of  burner  covered  bv  Barker's 
patent,  the  circuit  court  held  that,  theburden  of 
proot  being  on  tbe  defendant  to  make  out  that 
allegation  satlafactorlly,  the  evidence  fell  short 
of  Aowing  clearly  that  Clough  anticipated  Bar- 
ker as  to  that  form  of  burner.  Without  dlwnua- 
ing  the  evidence  in  detail.  It  Is  lufflclent  to  say 
that  we  concur  In  that  view.  The  burner  ot 
Clough  which  Barker  saw  before  he  made  his 
bamer  was  the  Clougfa  burner  which  had  the  „_  . 
tubular  valve  In  the  inside  of  the  burner  tube.  tlSiJ 

If  the  evidence  as  to  theesistence,  i»i(ff  to  the 
invention  of  Barker,  of  other  burners  than  that 
of  Clou^  be  conddered,  on  tbe  question  of  the 
noveltyof  the  arrangement  claimed  by  the  Bar- 
ker potent,  it  must  be  held  that  none  of  the 
prior  forms  of  burner  introduced  in  evidence 
anticipate  the  arrangement  covered  by  the  claim 
of  the  Barker  patent. 

Tliedeerea  of  the  Oireuit  OimrtU^ffirmtd,  letth 
eett. 

Tnieoopy.    Teat: 

Janes  H.  MoKemie)',  Clerk,  Sup.  Ooort,  n.  S. 


ANNA  A  CLARESON  kt  ai,.,  P(p.  in  Err., 

HABTHA  B.  S-rSVENS  vr  ai,.  . 

(Bee  B.  a,  Is  ono,  aifr^ift.) 
TiBe  to  ttmet    title  iaartideinpntMtiffmanu- 
faetifn—quttUoii  of  tntmC 
L  UndtraoontMOttorllMec 
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■tcuMr  tor  Hw  United  Statea,  DarniMiU  to  be  BWte 
thereon  fromtliiis  to  time,  aodtlie  tullunouDt  of 
tbe  pricA  noMlnlnc  unpaid ' 

■bouU  befullj  oomiilmd.  i 

of  eumlnen  Moepted,  tlw  title  to  Ibe  v««el  u.. 
vat  In  tb«  ODttedWalei  untU  nuh  oomplMloi 

•OCC^^OB. 

Taitlole(„ 

.Jet»,  Id  Ibe 

whlob  nooiitmTOonoluakiaiiutr  be  Inferred,  tbat 
no  propertr  pBMM  Id  the  ohattal  un  til  It  be  oomplr' 
ed  and  itmaj  tor  Mtnry. 

8.  neoooRaottfaltoouDtT;  have  Dot  adopted  u 
aiWtnrj  lule  at  oonstouoUon  aa  oootroUbig  bu 
■sreemenU,  but  oooolder  the  question  of  Intent 
to  irtien  the  title  ahall  p«a,  open  in  everr  oaee, 
be  determined  upon  the  tccma  of  the  oontnot  ai 
the  drouDMltinoee  attending  the  tranautloD. 

F  ERROR  to  tlie  Court  ot  Owncer;  of  the 
St&te  of  New  Jetney. 

Tbe  bill  Id  this  case  was  Sled  Id  tlie  court  be- 
low, by  MuthnB.  Sleyens,  widow  of  Edwin  A. 
SteTens.deceased,  aaexecutrix,  andon  her  own 
behalf  as  one  of  Uie  residuary  legatees,  and  on 
bebalf  of  her  children  as  heirs  aod  residtiary 
legatees,  against  her  co-executors,  Hessra.  Ship- 
pen  and  Dod,  and  the  Attorney-General  of  tbe 
Btate  of  New  Jersey,  rial,,  for  the  construction 
of  the  will  of  the  said  Edwin  A.  Stevens,  and 
for  a  declaration  aatothe  validity  of  the  various 
trusts,  devises  and  bequests  therein  contained, 
including  tbe  bequest  ot  tbe  Stevens  Battery  to 
the  State  of  New  Jersey. 

Tbe  Attomey-Gener^  filed  an  information  in 
the  nature  of  a  cross-bill  on  behalf  of  the  State, 
making  the  heirs  of  Robert  L.  Stevens  parties. 

The  other  executors,  the  heirs  of  Robert  L. 
BtGvens  and  others,  filed  answen  aod,  on  the 
hearing  of  the  cause,  the  Chancellor  entered  a 
decree  declaring,  among  other  tbin^,  that  the 
title  of  the  said  vessel  was  in  the  said  Edwin  A. 
Steyens,  and  passed  by  his  will  to  tbe  State  of 
New  Jersey.    Slevent  v.  8kipp«n,  88  N.  J.  Eq. , 

On  appeal  by  the  heirs  of  Robert  L,  Stevens, 
from  tlic  port  of  said  decree  aSecting  said  ves- 
•el,  tbe  Court  of  Errors  and  Appeals  t^  tbe  State 
of  New  Jersey  entered  a  decree  affirming  such 
part  of  said  decree,  and  remanded  the  record  to 
Ibe  Court  of  Chancery.  Sewnt  t.  Stippen,  £9 
N.  J.  &!.,  602.  Thereupon  said  heirs  sued  out 
this  writ  of  error. 

A  further  statement  of  the  case  appears  In  the 
opinion  of  the  court. 

Metm.  Walter  !<.  Clarkron  and  Fr«d- 
«ria  W.  Stevans.  for  plaintiff  in  error: 

Tbe  Court  of  Appeals  holds  that  tbe  cose 
comes  within  the  operation  of  the  rule  estatv 
llsbcd  in  EUioU  v.  Madrdi,  SO  N.  J.  L.,  26fi  ; 
EiaaT^  T.  Elliott.  86  N.  J.  L.,  449,  which  de- 
cides in  conformity  with  tbe  decision  in  Jn- 
rfrcuM  V,  DuTatU,  11 N.  T„  85,  that,  under  a  con- 
tract for  the  building  of  a  vessel,  no  property 
vesta  in  the  purchaser,  even  where  certain  por- 
tions of  the  contract  price  are  agreed  to  be  and 
are  paid  to  tbe  builder  at  specified  stages  of 
tbe  work,  and  where  nn  agent  of  the  purchHSer 
is  to  and  does  superintend  such  worn  and 
prove  the  matenala.  These  decisions  are 
conflict  with  a  long  line  of  English  cases  cc_ 
inencinK  with  lfW«  v.  JiuucU,  decided  by 
Lord  Tenterden.  Woodt  v.  Ruaaetl  5  B.  A 
AId.,94S;C{ar&iT.  Spam,  4Ad.&  E].,  4«  : 
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VL,  772,  aSimed  In  Exdiequer  Chamber^ 
W»)d\.Baifin.&Vi\..VK:McBainv.WQUtue. 
L.R.6,  App.  Cas.,S89;  with  the  ruleasadopted 
and  ■[n>roved  by  nearly  all  tbe  text  writera. 
BenJ.  Bales,  816; Ad.  Cont,  cb.  6,  sec  1.,  p.  176, 
Eng.ed.[  Maude  ftp.,  8bip.,62,4tlfed.;  Chit. 
Cont.VoL  1,  p.  S81,  lltb  Am.  ed.i  Story.  Sales, 
sees.  81S,  S16i  Long,  Sales,  168,  388,  and  wilb 
several  American  cases:  jfiwii^  v.  Bnwn.M  He., 
Vfl;^Uerviorlhv.  Mckinly,  11  Humph., 200— 
the  rule  as  it  obtains  in  New  York  having  been 
expressly  repudiated  in  %>f/i7r[lT.  WiggintFir- 
ry  a<.,  2TInd.,  G22;  and  by  Jfr.JutfiM  Clifford, 
ina^udi^v.  CaiaU steamboat  Cb.,  lCliS.,8T0; 
thecaseof  irtI{«zni«T.  Joobnan,  ISOray  514,  la 
notamlm.tboughciledasbeineso,  (HiiefJfaliM 
Bigelow  taldng  pains  to  disOnguish  it  from 
Woodt  V.  RvtteU,  G  B.  &  Aid. ,  M2.  and  Clarke  v. 
Spenee,  4  Ad.  &  E. ,  448.  with  which  it  is  plainly 
consistent.  At  the  time  of  this  last  decision, 
WoMfiv.  BfK,  5E1.  &Bl.,772and%n((r'Drd  t. 
Wiggint  JTerry  Co.,  87  Ind.,  S82,  had  not  been 
decided.  The  case  of  Sevll  v.  Sliakaptar,  7S  Pa, 
St.  ,297,  is,  in  the  point  decided,  consistent  with 
the  English  rule.  luEdiiaTiltv.  .ff«to«,  35N.  J, 
L.,28S,  B6  N.J.  L.,448,  the  court  seems  lo  be  un- 
der  a  misapprehension  as  to  the  earlier  English 
cases,  and  with  little  force  of  argiiment,  foUowB 
Andretet  v.  Jhirant.  11  N.  Y.  86.  luj-.Ta.  The 
only  Intimation  of  opinion  given  by  this  court 
on  the  subject  is  found  in  what  Mr.  JvtlicrClit- 
ford  snys  m  his  dissenting  opinion  in  Calaii 
SUamboat  Cfa.v.  Seuader.  2  Black.  380  (67U.  S., 


Tbe  property  in  the  unflnlsbed  vessel  under 
me  contiact,  was  originally  In  the  United  Statea, 
and  not  in  Robert  L.  Stevens.  The  title  there 
remained  until  tbe  approval  of  tbe  Resolution  of 
Congress  on  July  17,  1862. 

Upon  the  paasage  of  that  Resolution  the  heirs 
took  title  beneficially. 

Matr*.  LeoB  Abb«tt,  John  P.  Stockton,  Jod 
Fitrker  and  W.  J.  A.  Ftilier,  for  defendants  in 


Mr.  JiuHee  Matthawa  delivered  the  opin- 
ion of  tbe  court: 

The  controversy  in  this  case  art^es  between 
the  plaintMs  In  error, who  are,  with  others,  heirs 
at  law  of  Robert  L.  Stevens,  deceased,  snd  tbe 
State  of  New  Jersey,  and  involves  the  title  to  16061 
an  uncompleted  ship  of  war,  knownas  the  Btev- 


isBati 
The 


ittery. 
claim  of 


the  plaintiffs  in  error  Is  foonded 
on  a  ttesoiuiion  of  Congress,  approved  July  17, 
1863,  13  Sut.  at  L.,  628.  as  follows: 

"A  Resolution  releasing  to  the  heirs  at  law  of 
Robert  L.  Stevens,  deceased,  all  the  right,  title 
and  interest  of  the  United  States  In  andlo  Stev- 
ens' Battery. 

lietolzcd,  by  tht  Senate  and  Sovte  ofRrprc- 
tentatitfM  of  the  United  State*  of  America  in 
Coai^tw  aitemhled.  That  all  the  right,  title  and 
interest  of  the  United  States  In  and  to  Stevens' 
Battery  be,  and  the  same  hereby  are  released 
and  conveyed  to  the  heirs  at  law  of  the  said 
Robert  L.    Stevens,  or  their  legal  represeuia- 

Robert  L.  Stevens  died  in  18S6,  having  his 
domlcil  in  New  Jersey,  and  by  hla  will  consli- 


..L.OC^'JlJ''*  ^ 


toled  hii  brother,  Edwin  A.  Btereiu,  who  wu 
OMO(  hbhefra  U  l&n.'hod  wbom  be  made  one 
«f  hb  eiecutoTH,  hia  sole  rwiduArj  devisee  uid 
leoue. 
Edwin  A.  Btereofl  died  Aufiut  7, 1868,  and 

Sbia  will,  cwDodTingblnuelfto  be  the  owner 
the  tuflolahed  Tcaad,  of  wlilch  he  bad  been 
in  poaaeasion  sine*  the  deftth  of  hia  brother,  and 
dtlmlng  M  his  reaidiuuT  leptee,  he  directed 
liii  esecnUm  to  o»iiidet«  it  on  his  general  plan, 
iitacoMnotBzceed{ng|l,000,000,andthantoof- 
(erlllotheStateofNewJnMXuaiHeMnL  The 
ciecuton,  after  tutvins  expended  |01O,915.H 

Xn  the  TCMel,  founiT that  ther  cotdd  not  fln- 
it  for  Ibe  f^JMat  of  moner  to  which  they 
were  Umiled,  and  dlacontlnued  the  wg^  fit 
tbemesntlmB,  the  State  of  New  Jeney  had  ao 
cepted  the  beqoei^  and  the  conaent  of  Con- 
cros  thereto  was  given  in  tlM  followioK  Reao- 
hukm  [1<(  Slat,  at  U,  S88],^)proTad  Jnly  1, 
1870; 

"A  Resolutioo  giving  the  conaent  of  Coumaa 
to  the  reception  of  a  certain  bequest  bytlieBtate 
of  New  Jersey,  under  the  will  of  the  late  Edwin 
A  Bterena. 

Wk»retu,  Edwin  A.  Slerena,  who  wai  in  hla 
lifetime  the  owner  of  tlie  ship  known  aa  the 
Stevena  BatteiT,  originallj  commenced  under 
contract  fw  the  United  States  Oovemment,  and 
npon  the  buOding  of  which  large  minu  of  money 
were  qieaU  by  bu  tntithcr  and  himaelf,  did,  by 
^^,.,.^  _,..  __^  — . 1(  ^Q^  United  State* 


«  same  to  be  flnished  byhia 
"  ;  the  Rim 
■eoftwed 
lew  Jaaey  as  a  |»«8ent,  i 
tn  Iter  nodved  and  dimwea  of  aa  the  said  I 
JuU  deem  proper;  ana, 

IFAawo*.  doubts  have. been  suggested  as  to 
tb«  rij^  of  the  said  Slate  to  accept  the  said  be- 


ermaa 


'  tts  Btnate  and  Abuse  tfBmrt- 

r]  UniUd  BiaU*  t^AmtrUa  in  Qm- 

amembUd,  That  tha  onsent  <rf  Ocogreaa  b 

-  given  that  the  State  of  New  Jersey  shall 


B  filed  In  the  Chancerj 
uninfn  £iew  eraser  uy  the  executors  of  Edwin 
A  Stevens,  asking  f<w  a  construcdbn  of  the  will 
in  certsin  particubia.  Including  the  quesUons 
sriiiiig  upon  this  bequest  to  the  State  of  New 

' *^-  ' qr-Oenerala 

(filled  anil 

_.,    .  whldi  the 

.  .rt  L.  Stevens  were  made  parties,  .^ 

Ing  an  adverse  title.  A  final  decroe  was  made, 
eitabUahiag  the  title  of  the  Stale,  which  was 
afflnned  on  ^tpeal  by  the  Court  <a  Errors  and 
1 >-     i|,^  revene  that  decree  the  tKoent 


law  of  Ibe^lted  States,  and  OiedecisiMi  there- 
on <rf  the  state  court  bebig  in  denial  of  the  title 
daimednnder  the  authority  thereof,  falls  within 
thetaiisdictimi  of  this  court 

To  determine  the  proper  constroctlon  and  le- 
Xal  eftect  of  the  Beiohition  of  Congress  of  July 
teicono. 


17, 1889,  it  becomes  naceasaiy  to  tnoe  from  Its 
origla  tiN  history  of  the  Stevens  Battery. 

&n  Act  at  Congress  "  mtborizlng  the  coD' 
struction<rf  a  war  steamerfor  harbor  defense," 
aroroved  April  14,  184S,  enacted  "  That  the 
Secretary  of  the  Navy  be,  and  be  is  hereby  au- 
thtfflied  to  enter  Into  contiKt  with  Robot  L, 
Stevens  for  the  construction  of  a  wareieamer, 
shot  and  shell  i»oof ,  to  be  built  i»indpally  of 
inn,  upon  the  plan  of  the  said  Stevens;  prv- 
vided.  The  wholeccet,  including  the  hull,  arma- 
ment, engines,  boiler  end  eqnipment.  In  all  re- 
spects complete  for  servtoe,  shall  not  exceed  the 
avenge  cost  of  the  steamers  Missouri  end  HI«- 
*iSBii^."andfS60,000  was  thereby  appropriated  nuuti 
towards  carrying  the  law  into  effect  S  Slat  at  i°*^' 
L.,4TS. 

In  puisuance  of  this  law,  on  Feb.  10,  1848, 
the  Secretary  of  the  Navy  entered  Into  a  con- 
tract with  Robert  L.  Stevens  tor  the  construo- 
tion  of  a  war  steamer  for  hartxff  defense,  which 
recited  Us  proposal,  descriUng  the  vesad,  and 
containing  certain  neciflcations  as  to  its  oon> 
struction  with  a  covenant  on  hi*  part  that  be 
would  bUhfully  build  and  construct  the  slean^ 
er  conformably  to  the  plan  sobmltted,  and  cooa- 
plele  the  same  within  two  jtan,  provided  Ood- 
gress  should  make  the  further  i^tprofwiatione 
necessary  for  the  purpose  within  a  reasooaUe 
period. 

According  to  the  plan  proposed,  the  war 


war,  tit..-  mm  18  ponuders  to  M  pounders;  to 
be  iwopelled  by  sulMnwged  machinery,  called 
Stevens'  dicular  shells ;  to  have  greater  qtead 
than  any  of  our  steam  veeeels  of  war  then  DUlt; 
the  whole  engine  to  be  out  at  the  ws^  of  shot 
from  any  veasel  of  an  enemy;  and  with  other 
specifications  as  to  the  character  of  the  material 
and  the  dimensions  and  relations  of  the  parts, 
which  are  Important  to  be  noticed  <mly  eo  tai 
aa  to  show  that  the  pnqtosed  vessel  was  to  be 
constructed  upon  a  plan  original  and  novd, 
and  with  the  expectetion  of  reaults  not  previ- 
ously obtained  In  any  naval  constraction. 

(hi  November  14, 1844,  the  Secretary  of  the 
Navy  and  Stevens  entered  into  an  ezManat<«y 
contract,  whidi  redted  that  the'sHinilatloDS  <a 
the  former  had  been  found  to  be  loo  loose  and 
indefinite  as  to  the  detail*  of  its  execution,  and 

that  the  portiea  oonsid --*--  "- '— -  "^  —  ' 

br  so  much  theretrf  a 


sfbns,  power,  aUUty  to  Ksist  shot  and 

and  other  quallllea  and  amngements  (_  . 

veasd,  and  the  amount  to  be  pud  therefor,  en- 


[lents  of  the 


toed  Into  farther  itipulatlou  modifying  and 
explaining  the  same.  The  time  for  the  com- 
pletloD  and  deliveiy  <^  the  veeed  was  extended 
two  yean  from  the  date  of  the  new  nmtnct 
Uany  additional  apeclflcatlons  aa  to  the  details 
id  construction  wera  Inserted,  It  was  agreed 
that  If  the  coat  vd  making  any  models  or  pat- 
terns used  in  the  conslnutlon  should  be  In- 
cluded in  bills  paid  by  the  United  Btatea  in  the 
course  of  the  work  or  at  its  completion,  th^ 
should  become  the  property  of  the  United 
Slalee. 

It  was  also  agreed  that  the  Secretary  of  tha  rgoei 

Navy  should  appoint  some  person,  whom  Sta- 

vens  shouhl  admit  within  his  establishmsnt  for 

building  said  vessel,  whose  duty  It  ahoalct  be  to 

Ul 


ib.GoogIc 


SvraxMM  OovKT  or  tkb  Ukited  Statu. 


raceive  and  ncdpt  for,  <m  Kccoont  of  the  Navy 
DqmtnMtit,  all  matemla  delirerad  flterdn  for 
coutmctiDg  1^  Meamer;  which  mateilah, 
yrhea  ao  remi*ed  and  recdpled  toz,  sbonU  be 
dittlnctlf  marked  with  the  IctUn  TJ.  8.,  a&d 
■bould  become  the  prupert;  of  and  belong  to 
the  United  Btates ;  and  it  Bbould  be  hia  furuier 
du^  to  certify  all  accoimu,  prceented  and  cer- 
tified by  BtevBiia,  for  mateiiau  and  labor,  which 
■hould  form  the  evidence  oo  which  payments 
abouM  be  made ;  but  Um  authority  of  such  in- 
qtectlng  officer,  it  waa  undeiMood,  ahould  not 
extend  to  a  right  to  Judge  of  the  quality  or  flt- 
neaaot  the  materiala  or  woikmaiutup,  but  mere- 
If  as  to  Ibe  coat  thereof;  *^It  being  andeislood," 
ue  contract  proceeda,  "that  the  quality  and  dt- 
nesa  Uiereof,  with  other  matters  conceniiog  the 
performance  of  the  contract,  are  to  be  inspected 
end  determined  in  the  manner  hBreinofler  pro- 
vided for." 

It  wai  thereupon  further  stipulated,  that  be- 
fore the  final  payment  for  the  said  war  steamer 
ahould  be  maae,  a  certificate  should  be  rendered 
to  the  Navy  Department,  that,  in  her  construc- 
tion, onnamenl  and  equipment,  all  the  proTis- 
tons  of  Ibe  contract  had  Dcen  fully  pmormed 
by  Btevens,  which  cerUflcate  shouia  be  given 
and  signed  by  persons  ^>pointed  to  examine 
the  vessel;  one  by  Stevens,  one  bv  the  Secretary 
of  the  Navy  and,  in  case  of  cusagreement,  a 
third  by  the  other  two,  the  decision  of  the  ma- 
jority lo  be  concluaivc.  It  w«s  also  agreed  that 
Stevens,  in  Ueu  of  other  security  for  the  faith- 


ful performance  of  the  contnct  on  his  port, 
ahomd  make  to  the  United  States  a  mortrage, 
which  should  be  a  first  Hen  on  all  the  land, 


docks,  wharves,  stipe  and  all  their  appurte- 
nances belonging  to  and  embraced  within  the  es- 
tablidiment  at  Hoboken,  New  Jeraev,  at  which 
the  war  steamer  was  to  be  constructed,  with 
ample  power  to  enter  upon  and  srll  the  same 
in  case  of  failure  on  the  part  of  the  said  Stevens 
to  fulfill  bis  part  of  the  coutiact,  or  so  much 
thereof  aa  ahould  bo  necessary  to  complete  any 
defidendea  on  his  part. 

The  Secretary  ot  the  Navyagned  to  pav,Bi  the 
price  of  the  said  war  steamer,  when  lully  com- 

Eleted  and  delivered  at  Uie  Navy  Yard  at  Brook- 
'a.  in  conformity  with  tbe  contract,  the  sum 
L]Of  9580,717.81,  tbe  supposed  mean  cost  of  tbe 
eteamers  Missouri  and  Miadsiippf ,  or  any  addi- 
tional sum  that  might  afterwards  be  ascert^ned 
as  properly  included  to  that  coat,  lo  be  indorsed 
ontfaecootract  "As  the  price  which  is  to  be  paid 
for  the  said  war  steamer  when  fully  completed, 
delivered  and  accepted." 

Payments  were  to  be  made,  from  time  to 
dme,  upon  bilb  certiflod  by  Stevens  and  the 
agent  <a  tbe  United  States,  for  not  less  than 
90,000  each,  and  approved  hy  tbe  Navy  Depart- 
ment, until  the  sum  of  f500,000  should  have 
been  paid;  at  which  time,  it  was  stipulated,  that 
an  examination  ahould  be  had  of  the  war  steamer 
by  persona  to  be  appointed,  as  before  agreed,  for 
final  examination,  and  if  a  majority  of  them 
ahould  certify  their  opinion  that  the  vessel  could 
be  fully  completed  according  to  contract  for  tlie 


>t  exceeding  the  full  amount  of  the 
whole  agreed  price;  but  otherwise,  tbe  examin- 
ers were'  required  to  certify  Ibe  amount  which 
in  their  opinion  would  be  required  to  complete 
1*S 


ments  audi  dedoctloiu  aa  wigbt  be  neoeaaary 
to  meet  the  probable  excess  of  coat.  It  was  fat- 
tber  provldea,  that  when  tbe  said  Stevens  should 
have  fully  completed  tbe  aaid  war  aleamer,  and 
when  she  should  have  been  duly  deUvered  to 
and  received  by  the  agent  of  the  United  Blatea, 
acocodlngtothetenusof  tbe  c«itt«ct,  tbe  full 
amount  u  the  price  remaining  unpaid  and  to  be- 
came duawhen  the  said  war  steamer  obouM  be 
fully  completed  and  accepted,  was  required  to 
be  paid  and  the  mortgage  aecurity  canceled  and 
returned. 

In  pursuance  of  bis  contract  to  that  effect, 
Robert  L.  Slerens  executed  and  delivered  a 
mortgage  on  the  pranbes  tliereln  described, 
being  ue  basin,  dock,  sbopa,  etc,  wherein  the 
war  steamer  was  to  be  constructed,  conditioned 


and  sale,  on  Uie  part  of  the  mortgagee,  in  a 
default  should  be  made  in  the  completing  em 
delivery  of  the  said  war  steamer  at  the  expira- 
tion of  four  years  from  that  date,  according  lo 
the  conditions  and  stipulations  of  the  contracti 
and  out  of  the  proceeds  of  sudi  sale  to  retain 
any  dues  tbat  micht  have  accrued  by  reason  of 
the  failure  to  penorm  tbe  contract,  or  so  much  [511} 
thereof  as  should  be  necessary  to  complete  any 
deficiencies  on  the  part  of  the  said  Stevens. 

The  time  for  the  performance  of  the  contract 
was,  by  a  subaequent  agreement,  extended  for 
four  years  from  September  9,  1S(8. 

From  January  S,  184S,  to  December  14,  leSB. 
there  waa  paid  outby  the  Navy  Department  on 
account  of  the  Teasel  9'SO0,O00. 

Robert  L.  Stevens,  prior  to  his  death,  in  1866, 
had,  in  addition,  eniendcd  in  its  constructiou, 
of  his  own  ijeana,  9118,079. 

The  Naval  Appropriation  Act,  approved  Au- 
gust IS,  18E6, 11  Stat,  at  L.,4e,coa  tarns  an  appro- 
priation "  for  Stevens'  war  steamer,  eighty-els 
thousand  seven  hundred  and  seventeen  dollani 
and  eigbty-flve  cents,"  being  the  remainder  01' 
the  contract  price,  but  no  portioi]  of  this  wan 
ever  paid. 

In  the  meantime,  Edwin  A.  Stevens  tooL 
poosesaion  of  tbe  work  upon  the  death  of  hi^ 
brother,  as  executor  and  residuary  legatee,  bdij 
expended  thereon,  prior  to  September  6,  18G7, 
of  hi*  own  money,  the  sum  of  969,180.87. 

Nothing  f urfher  ^ipears  to  have  been  done  un' 
(II  Congress  passed  an  Act,  approved  April  17, 
1862,  U  Btat.  at  L.,  880.  making  on  additional 
appropriation  for  the  naval  ser^ce  for  the  year 
ending  June  80,  1808.  The  2d  section  of  that 
Act  is  as  follows: 

And  iw  itywihtr  enaeltd.  That  the  sum  of 


pay 

Batten'  now  partially  constructed  at  Hoboken, 
New  Jersey,  be  and  the  same  is  hereby  appro- 
priated out  of  any  money  not  otherwise  appro- 
priated for  the  immediate  construction  of  said 
batteiT;  Prori^td,  That,  in  the  contract  for  tbe 
complelion  of  said  vessel,  It  shall  be  sUpulated 
that  no  part  of  the  money  claimed  by  Edwin 
A.  Stevens  to  have  been  heretofore  expended 
by  him  upon  said  vessel  shall  be  refunaed  un 
til  the  amount  of  said  claim  shall  be  establisbed 
to  the  satiafaction  of  the  Secretary  of  the  Navy 
,  ,     108  U.  fi. 

D,g,tza:Jb.LlOe>^IC 


nd  tlw  p^ment  of  the  Mid  Bnm  ahall  be  « 
ttagiat  upon  the  lUCceM  at  did  vtmA  u 
iiondad,  •M-golng  wu  tteameT,  to  be  detw 
Bliwd  1^  the  Frafident,  and  Boch  ocmtnctahkll 
Mipolale  tl»  tfane  within  which  the  TewdahiU 
be  Gompletad;  ProMed,  nntrOuUm,  ThatBald 
moooj  ahBll  not  be  enended  mdIbm  the  P — 

Un  M  the  Hvrj  ia  of  otdnioii  thet  the 

will  neon  to  the  pnboc  eerTioQ  mn  eflldent 
llfini  hittfriT  " 
[SIS]      Theboua,  wlMMeeetiinBtelBMlopledinthie 
Act,  wMOoeivpointedl^tlieSecntu — "*-- 
Nkvy,  under  the  euthcMl^  of  &  J<^t 
tloa  of  ConneM,  approred  Jul;  24, 1861  [13 

8tkt.atL.,  S8],  wboee  report  was 

ctfed  to  tile  Houae  of  Repteaentatli 
ter  of  the  SecretsiT  of  the  Nary  to  tl 
dated  Januair  S,  1868.  Ex.  Doc.  No 
mh  Ckmmaa,  Sd  Seaa.  Upon  the  queation  of 
the  expeiueticj  of  comideong  Ibe  veaael,  the 
board  niedfy  rix  important  particulai^  r- 
among  ''the  many  nonl  dunM^eriatica  wU(_ 
■be  wouU  poaaeaa, "  in  which  she  diflered  bom 
ordinary  war  Tsainia,  and  oonchide  bj  s^ing: 
"  We  cannot  ncommend  the  expeDdituie  of  Im- 
portant anma  of  money  upon  project!  of  more 
than  doabtfnl  lucceaa  when  put  Into  practical 
«secutioni  and,  therefore,  we  do  not  deem  it 
expedient  to  complete  tfaia  re)  ' 
propoaed."    The  report  had  ,  . 

'■  i^iat  the  original  projector  of  the  venel  waa 
Om  late  Robert  L.  Sterens,  Esq.,  deceased,  and 
that  his  toother,  Edwin  A.  Stevens,  Esq.,  who 
DOW  propoaes  to  complete  It,  has  matwialiy 
changed  ttw  plans  bom  what  q>pears  to  have 
been  originalJT  intended." 

No  part  of  uw  sum  appropriated  by  the  Act 
of  April  17,  1868,  was  applied  to  the  purpose 
of  oomidenng  the  battery.  The  Secretary  of  the 
Navy  ucUs^  to  do  so,  in  the  ezercbe  of  the 
discntion  confided  to  liim  in  the  last  clause  of 
the  section,  for  reaaims  set  forth  in  his  letter 
to  the  Spesiet  of  the  House  of  Reptesoklativea, 
dated  Hby  37,  1869,  hi  whidi  he  states  that  he 
bad  takai  the  optolon  of  a  cmnmi^n  of  ex- 
perta,  who  had  r^rted  that  "  The  reeael,  if 
Gomiteled<mtbe^ansof  Mr.  Stereos,  will  not 
make  an  efficient  stesm  battery  "  and,  there- 
fore, that  he  did  not  feel  authorized  to  moke 
the  ezpeoditnre  unless  Congress  should  so  di- 
rect 

Congress  thereupon  passed  the  Joint  Resolu- 
•'—   BpjBWred  July  17,  1868  [18  Btat.  at  L., 
on  which  the  plaintiffs  in  error  found  their 

Nothing  appears  to  have  been  done  towards 
resuming  wmc  on  the  vessd,  from  the  date  of 
the  laat  pceviona  expenditure  in  IBBT  until  the 
death  <aMwin  A.  Slevei 


<981,  • 


_  _mpower  my  executon  to  apply,  not  ex- 
ceeding IM  sum  of  one  million  dolUiB,  to  fin- 
[SIS]  '■'>•  <^  "V  gBnml  plans,  as  near  as  may  be,  in 
the  dlscreticm  of  my  said  execntorik  the  battery 
knomi  as  the  Sterens  Battery,  and  for  the  ao- 


fore  appropriated  to  the  said  battery,  and  all 
the  msterial  provided  for  said  battery.  When 
said  hatieiy  shall  be  finished,  I  direct  my  ex- 
See  la  Otto. 


ecotors  to  offer  the  same  to  Ae  Stale  of  New 
Jersey  as  a  present,  to  be  diqioaed<rf  aithe-s^ 
State  shall  deem  moper;  and  if  not  accepted 
by  the  said  State,  I  direct  my  executmn  to  sell 
the  same,  and  the  iwoceeda  thereof  shall  tall 
into  the  rerfdue  of  my  estate." 

Ja  axeention  of  this  anthorlty,  tlw  eiecutoia, 
IKlortoPebruai7S7,18TS,ezpended90]9,91B.4t, 
of  whidt  tS7,809.n  was  leceived  bom  tlie  sale 
of  cM  materiaL 

'like  Iiegislature  of  New  Jersey,  onHardiSl, 


that  the  title  t( 
the  wotk  ptogTcased,  to  the  United  States,  and 
became  veHed,  togeUhet  with  the  ri^  to  en- 
f<noe  the  contract  for  its  cmnpletlon,  and  the 
secari^  of  the  mwlgsge,  aa  against  the  estate 
of  RcAert  L.  Stevens,  In  his  ttein  at  lav,  by 
force  of  the  Johit  Resolution  of  July  17,  IMS. 

In  support  <a  the  proposition  that,  by  the 
buihUng  cmitract  the  title  to  the  unfinished  ship 
vested,  aa  the  worit  progressed,  in  the  United 
States,  counsel  rely  upon  the  rule  of  coostmc- 
tion  announced  by  Zonf  Tenterden  in  Wim/tv. 
BumtU,  SB.*  Aid.,  94a,  and  followed  by  the 
Etu^  cases  cd  Cltrka  v.  Bpenet,  4  Ad.  &  £1., 
4M;  (Smaller*  v.  Fagne,  S  Ung.,  270;  Zoid- 
Itr  V.  BurUnKM,  2  Hcea.  ft  W.,  608;  Wood  v. 
Brif,  6ELABl.,T78,afBrmedintheExcheqn0r 
Chamber,  6  EL*».,8W:  JVefMnv.^lCuy, 
L.  R ,  6  AtH).  Cas. ,  B89;  and  the  American  cssee 
of  JfoM^T.  AwteM,84Me.,10T;  BiMeneorA-r. 
MeKirily.  11  Humidi.,  800;  fim^Wdv.  Ferrf 
Oo..  27  Ind.,  BSa-;  amidder  v.  BUamiaat  Co.,  1 
CUfl.,  870. 

This  conclusion  was  assented  to  in  the  pres- 
ent case  by  the  Chancellor,  who  proceeded  to  a 
final  decree,  however,  against  the  plaintifls  in 
error,  aa  the  Bround  that  the  title  til  the  United 
States  passed  by  the  Resohitlon  of  July  17, 184S  ....^ 
[12  Stat  at  L.,  «881,  not  to  the  hein  at  law  of  >'*>^*J 
Robert  L.  Stevens  for  thdr  own  benefit,  but  to 
or  for  the  benefit  of  Edwin  A.  Stevens,  the  re- 
siduary IcRatee.  Tlw  Court  of  Erron  and  Ap- 
peals took  a  different  view,  and  decided  that  the 
title  of  tha  ship  new  vested  In  the  United 
States  ss  owner,  following  Its  own  previous  d» 
cision  In  JRIMl  T.  JUimrdi.SSN.  J.L.,S06;& 
C,  86N.  J.  L.,  440;  the  New  York  case  of  An^ 
drMM  V.  DuTvmt,  11  N.  T.,  85,  and  supported 
by  the  decision  in  IFiUMMrr  v.  Joatman.lt  Qray, 
514,  in  which  tlie  rule  is  stated  by  Bigelow,  Oh, 
J.,  ta  follows: 

"Under  a  contract  for  supplying  labor  and 
materials  and  making  s  chattu,  no  iKoperty 
passes  to  the  vmdee  tiU  the  chattel  is  competed 
and  delivered  or  ready  to  be  delivered.  Thisis 
a  general  rule  of  law.  It  must  prevail  in  sH 
cases,  unless  a  contrary  Intent  Is  expressed  or 
deaiiy  im|dted  from  the  termsof  the  cootnct." 

The  rule  first  introduced  In  Won/s  r.  Bumtii 
lish  courts, 
,11  "Found- 
le  payment, 

r^ulaled  by  particular  stages  of  the  work,  is 
msde  in  the  contract  with  a  view  to  give  the 
puicbaaer  Uiu  security  of  certain  porttonaof  the 


ib.Google 


14» 


worii  for  tte  moB^  be  fa  to  M7,  and  Ii  eqidnt- 
kot  to  an  anraH  pnrrWonuM  on  pftyment  of 
tbe  flnt  litnillmirrt.  the  Mttenl  propo^  In  w 
nudi  of  Htb  TCnel  u  la  omui  oonatnictca  ahaU 
Tot  In  tbe  pardHnv."  tbltdMumttoaWeodt 
T.  BumOl,  acconllng  to  Benjamin  on  aalea,2«, 
ad  ed.,  WB8  ddlbenilelr  adopMd  m  »  rale  of 
coutractimi  bj- vUdk.  in  dmilar  ahlp  building 
flontnctfl,  the  partlea  are  bdd  to  have,  by  im- 
plication,  erloced  an  Intentton  that  the  pr(^(r~ 

uiw  Uina  enab- 


NeTertbden,  ia Wood -r.  SOLS  m.&.Bl.Tn, 
LordCqmpbeU,tA./.,aUd:  "  When  a  man  con- 
tracts with  another  to  make  anj  article  for  blm 
for  a  giren  price,  the  general  nile  fa,  in  tbeab- 
■enoe  of  bU  drctmutanoM  from  which  a  con- 
trarf  oonclnaiMi  may  be  interred,  that  no  prop- 
ertT  paMM  in  tbe  duttel  ontU  tt  be  comfMed 
and  ready  fordellTery;  on  the  other  hand,  where 
a  bargain  fa  made  for  dM  pDicbaae  of  an  eziet- 
iag  aecertained  cbMId,  tbe  genanl  rate,  In  tbe 
[5151  jame  absence  of  ojqiXMingcircumetancee,  btliat 
the  pn^erty  paaea  immediatdy  to  the  voidee; 
that  k,  that  tneie  ia  at  once  a  comidete  bargain 
andMle.  But  theMseneml  rules  are  both  and 
equally  founded  on  ue  premimed  intention  ot 
the  paroea.  If,  in  the  fint,  tbenare  attendant 
drcumalanoea  from  whidi  the  intention  may 
be  inferred  that  the  property  aball  paaa  in  tin 
incomplete  and  growing  cbattd  la  the  manu- 
facture of  It  proceeds,  or  even  In  ascertained 
T~'*"'*''*  from  which  it  fa  to  be  carried  to  per- 
UMcm,  that  Intention  wiO  be  etfectualed;  and 


property  tUI  the  payment  of  the  price  or  the  per- 
lonnanoe  of  any  other  condition,  such  intention 
will  be  upheld  In  the  conrta  of  law."  "  Thfa 
iwlndple,"  he  added,  "  we  beliere  to  be  wdl 
Mttled;"  and  referring  to  the  casta  of  WoodtT. 
SumtU.  Olarkt  v.  BpHue,  LaidUr  t.  AirtiiMro 
tt  ai.,  dted  in  argument,  be  remaned,  that 
"Prerlons  dedslons,  therefore,  are  mainly  use- 
Ail  as  serving  to  suide  our  Judgment  in  Mimat- 
tng  the  wei^t  d^drcomstances  as  erldence  of 
talentkin;"  and  oondoded  by  saying:  "  Still  it 
must  be  remembered,  after  all,  that  what  we 
have  lo  determine  fa  a  question  of  fact,  namelr; 
what,  upon  a  careful  oonaldeiatlon  of  aU  the 
<ircumirtsnccs,  we  beUeve  to  have  been  (he  con- 
tract into  which  the  parties  have  entered." 

It  is,  perhapa,  worthy  of  remsA,  that  thfa 
passage  from  the  judgment  of  Lord  Campbell 
nai  been  incnporated  into  the  text  of  Abbott  on 
Merchant  EUdpe  and  Beamen,  4,  Iqr  the  editota 


BitTBxn  Comrr  or  t^  UinrxD  BrAna.  Oor.  Txbm, 

an  not  condndve  erideace  (tf  an  intent  Oat  die 
inopeity  in  the  ship  sboold  veK  in  the  United  rKiai 
Btetes  priw  to  flnal  ddivery.  bdeed.  in  irf-  ^  ' 
vence  toihe  latter  dronmstaaoe,  tt  fa  nodceaUa, 
as  lodkating  a  cootraty  intention,  that  the  ao- 
thori^of  ue  in^ecttaig  oOoer  waa  ezpraasly 
limited,  BO  that  it  shoald  not  ezteadto  ar^it 
to  lodge  of  Qie  quali^  and  fltneaa  of  the  ma- 
terUsor  vrorfcnutnsbqt,  andi  matMfe  and  aQ 
otbets  concerning  the  peif  ormanoe  <d  the  vm^ 
tract  being  reaerved  for  determlnaticsi  after  the 
completion  of  tbe  work,  as  a  condition  of  a^ 
ceptence  and  final  p^rtiKnt- 

Mudk  atreaa  fa  bid,  In  argumoit,  upon  that 
IHovlsion  of  the  contract  wUch  reqOlied  all  mfr 
leriafa  tecdved  at  the  yard  f  or  oae  in  coostmct^ 
faig  the  steamer,  to  be  diaUnctlr  marted  with 
the  letters  U.  a,  and  declared  that  tbir  shovld 
becmne  the  nc^ertv  of  and  belong  lo  the  Unit- 
ed Statea.  But  it  doee  not  follow,  because  tbe 
materials  provided  for  that  use  wen  dedamd 
to  be  the  property  of  the  United  States,  it  was 
intended  that  they  should  remain  so  uter  bo- 
coming  part  ct  tbe  •traoture.  Sodi  a  pncsn- 
Uon  might  well  have  been  snggasted,  as  a  se- 
curi^  against  a  divetalMi  of  the  matoiab  lo  any 
unanihMised  use,  <w  to  preserve  (he  mattxlals 
to  Uie  United  States,  in  oaae,  t^  reason  of  the 
&ilura  of  the  woik  at  trata  any  other  cause, 
they  should  not  be  oaed  In  the  vessd.  Indeed, 
as  u  remained  by  the  learned  Jndn  who  de- 
livered the  cqdnktn  of  tbe  Court  of  xirron  and 


4  adopted 
notruling 
aestionol 


and  Adm..  68.    And  such 
true  principle. 

Acooidin^y,  vra  are  of  ofdnion.  that  tbe  fact 
that  advances  were  made  out  of  tbe  purchase 
money,  according  to  the  contract,  for  the  cost 
of  Uw  woA  as  it  progressed,  and  that  the  gov- 
omment  was  authorised  to  require  tbe  presence 
-of  an  agent  to  Jtrin  In  certifying  to  tbe  sccotmta, 
144 


Appeals  Id 
ddlDed  tb 


raised  as  (o  the  property  in  thennfli 


eat  would  not  be  left  to  mne  intcndmat. 

There  are  two  other  provWMM  of  tbe  emttact, 
wbidt  seem  to  us  conclusive  of  the  queatioa 
and,  in  a  aenae,  adverae  to  the  oonstruction  of 
the  plalntlSs  In  atot. 

Tht  fint  of  these  fa  that  which  required 
Stevens  to  fiecnte  and  deUver  a  mortgage.  In 
Ueo  of  other  eecurity,  fw  the  faithfol  perform- 
ance of  the  contract  on  hfa  part,  on  all  the  land, 
docka,wbarrea,slipsand  all  their  apputtenanosB 
belonging  to  and  embraced  within  the  eetaldidt- 
ment  at  Hoboken,  New  Jaac7,atwliidithewar 
■teamer  was  to  be  coastnicted,  with  power  to 
the  mortguee  to  enter  upon  and  aell  the  aame  [bit] 
in  caae  n  &lure  on  tbe  pert  of  Steras  to  ftil- 
fill  hfa  part  of  the  contract,  ts  so  mwA  theretrf 
as  should  be  necessary  to  comidete  any  deflcfasi- 
des  on  hit  part. 

Tbe  taking  of  thfa  security,  as  an  indemnl^ 
to  the  United  Sutea,  assumes  the  antidpated 
possibility  that  tbe  faUure  might  be  total,  so 


that  the  vesad,  when  ottered  fiv  delivery,  might 
be  BltMcther  re)e(«ed.  And  It  does  not  detract 
from  the  fwce  of  thfa  condnafam,  that  lbs  alter 
native  provides  for  oomfdeting  ddldencies,  if 
they  should  prove  to  be  remedlaUe;  fw,  in  oat 
case,  the  Uidted  Statea,  at  Its  option,  nd^t  ac- 
ont  the  vessd,  thus  becomioK  loveated  with  the 
title,  and  make  good  its  defldendea  out  of  thfa 


The  other  feature  of  the  contract,  which  oar- 
robontea  thfa  view,  fa  that  which  provides  that 
flnal  payment  for  the  steamer  shaU  be  made 
only  upon  the  certificate  of  examiners,  to  be  BfK 
pdnled  for  that  poipoae,  that  in  her  cutstruo- 
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ions  of  tbe  contract  have  been  fully  performed 
and  completad,wblcb  requirea  that  tbe  Bieamer 
■hall  be  fully  completed  and  delivered  at  tbe 
Navy  Yard  at  Brooklyn,  and  fixes  the  gtt»a 
amount  which  la  to  be  paid  for  it  when  lully 
completed,  delivered  and  accepted.  The  fact 
that  advances  are  to  be  made  In  the  mean- 
time is  expressly  staled  to  be  in  consideration 
of  tbe  security  to  be  given  by  Stevens  for  the 
faithful  performance  of  his  contract,  and  that 
compensation  for  his  time  and  services  mtist  be 
wholly  deferred  until  the  final  completing  and 
delivery  of  the  vessel. 

It  is  thus  apparent,  as  we  think,  from  these 
atipulacions  tliat  the  vessel  was  in  nil  respects 
to  ue  ai  the  risk  of  the  builder  until,  upon  it^ 
complelioQ,  the  United  States  should  accept  it, 
upon  final  examination  sad  certificate,  as  con- 
forming in  every  partlcuUr  with  the  require- 
ments of  tlie  contract,  and  answering  tlie  de- 
scripIioD  nnd  norranty  of  an  efficient  steam  bat- 
tery for  harbor  defense,  shot  and  shell  proof, 

Xad  looking  at  the  situation  of  the  parties, 
andl  ttie  objects  they  must  have  had  in  view,  all 
doubt  is  removed  as  to  their  intention.  Mr. 
Stevens  was  an  ardent  and  san^ine  inventor, 
Tho  had  convinced  himself  that  his  unique  dc- 
u^Q  of  a  naval  siructurc  -n-as  procticalile  and  of 
great  value,  and  that,  if  adopted,  it  would  prove 
to  be  of  immense  piiblic  utilily.  He  succeeded 
[SIS]  also  in  persuading  the  government  to  make  the 
experiment,  and  give  liim  the  opportunity  of 
realizing  his  theories.  But  it  was  understood 
to  be  merely  an  experiment,  and  evidently,  by 
the  Vavj   Department,  naturally 


doubtful  success.  The  steamer,  when  built, 
was  to  constitute  a  part  of  the  naval  establish- 
ment of  the  Uniied  States.  Can  it  besupposed 
that  this  was  to  take  place  except  upon  condi- 
tion  that,  after  completion  and  suttlcient  ex- 
amination, it  should  be  found  fit  for  the  service  f 
Thk  it  the  view,  a.i  it  seems  to  us,  which  Con- 
gress, by  its  legislation,  and  the  Navy  Depart- 
meot,  in  all  its  dealings  with  the  subject,  con- 
stantly entertained  and  acted  upon,  and  which 
both  Robert  L,  Stevens  and  his  brother,  Edwin 
A.  Stevens,  did  not  hesitate  to  accept,  the  latter 
not  shrinking  from  a  further  investment  of 
#1,000,000  in  an  enterprise  which  he  still  cher- 
ished with  confidence  of  ultimate  success,  after 
it  hu'J  become  to  almost  everyone  else  a  dem- 
onstrated failure,  and  after  tlie  government, 
for  whom  it  was  originally  intended,  had  re- 
fused to  it  all  further  subsidies. 

We  find,  therefore,  that  on  July  IT,  1662,  the 
date  of  the  Joint  Itotolution  of  Congi»is,  under 
which  Che  plaintiffs  in  error  make  their  claim, 
the  United  States  had  no  title  to  the  Stevens 
Ba:tcry;  but  that  the  property  In  it  hud  con- 
tinued in  Robert  L.  Stevens  until  \m  dcalli,  and 
paiscd,  by  his  will,  to  Edwin  A.  Stevens,  as 
r^duiirj  legatee.  It  fallows  that  it  did  not 
pass  to  tlie  heirs  at  law  of  Robert  L.  Stevens  by 
Tlnue  of  the  Joint  Resolution, 

It  is  ur^,  in  argument,  that.  If  tbe  riefat  to 
the  vessel  itself  did  not  pass,  then  the  Joint  Reso- 
lutiou  must  be  construed  as  a  transfer  to  the 
heirs  of  Robert  L.  Stevens,  of  the  right  of  ac- 
tion of  the  United  Sutes  to  recover  against  liis 
estate  daniageii  for  his  non-performance  of  his 
See  V,  Otto.  U.  8.,  Book  87. 


contract,  together  with  the  securities,  by  way 
of  mortgage  and  lien,  It  heldas  IndemnltT.  We 
see  no  ground  for  a  construction  that  leaiu  to  so 
remai^ble  a  result.  The  plain  meaning  of  the 
Reaolulion  is  limited  to  a  relinquisliment  on  the 
partof  the  United  States  of  any  interest  it  might 
be  supposed  to  have  in  the  vessel,  in  which  the 
heirs  of  Roliert  L.  Stevens  are  mentioned,  prob- 
ably, because  it  was  with  him  that  the  building 
contract  was  made:  and  If  it  could  operate  at  [Itl9] 
all  as  a  release,  would  be  to  them,  for  the  bene- 
fit of  those  who,  by  law,  had  become  his'succes- 
Bors  in  the  title;  and  that  release  would  neces- 
sarily couvey  with  it,  as  an  Incident,  an  extin- 
gulsbment  of  the  obligation  of  (he  contract  for 
construction,  and  all  tlie  securities  taken  for  its 
performance.  It  was,  in  efi'ect,  and  was  doubt- 
less intended  as  a  declaration,  on  tlic  part  of 
the  United  States,  for  (he  benefit  of  whom  it 
might  concern,  of  its  entire  abandonment  of  all 
further  connection  with  the  batlery  and  the  con- 
tract for  its  construction.  The  subsequent  a«- 
sent  on  the  part  of  Congress  to  its  acceptance 
bv  the  Stole  of  New  Jersey,  ns  a  bequest  from 
Edwin  A.  Stevens,  while  i I  could  not  operate  to 
aflect  any  rights  vested  in  the  iniervol,  is,  at 
least,  a  IcejslQiivc  interpretation  of  its  previous 
release.  This  Resolution  expressly  recitesthat 
Edwin  A,  Stevens  was  the  owner  of  the  battery 
in  his  lifetime,  and  is  scarcely  more  explicit  in 
the  recognition  of  his  lillc  than  was  the  conduct 
of  all  the  parties.  Including  the  present  plaint- 
iffs in  error. 

Wt  are  of  opinion,  for  tlie  reatoHt  slated,  tfiat 
tliere  it  iu>  error  in  Vve  dterte  eom^inedof,  and 
it  it  aceordinglj/  nfflrmed. 
trac  copr,    'net : 

James  H.  HcKenney,  Oerk,  Sup.  Court,  U.  S 


ARTHUR  R  RICHARDSON.  Appt.      [gsg] 

BENJAMIN  C.  UAhl^fl'TCE. 
(See  B,  C.  IB  Otto,  a."  m.: 


aotlieF  way  tlian  tt 

2.  In  suits  upon  unilateral  cootiactB.  It  Is  on))' 
when  tbe  defendant  lias  had  the  lieneflt  of  ttie  con- 
sldei'atlnii  for  whioh'  he  bargamed  that  be  can  be 
held  bound. 

ii.  where  one  tias.  by  oontnot,  the  privllise  or 
optloD  of  buying  an  Interest  In  lands  by  pBylnR-  a 
venaln  sum  nitbln  ■  limited  time,  tbe  contract  It- 
self does  not  vest  him  with  any  tniereet  or  estate  in 
the  lands,  and  by  his  failure  to  pay  the  money  or 
any  part  of  It  within  the  lime  limited,  the  privilege 
accorded  him  by  the  cuntract  la  at  an  end,  and  Us 
rUbta  under  it  cease. 

[No.  83,1 
Argued  Noe.  16, 1S8S.    Deeldtd  Not.  n,  188i. 

APPEAL  from  the  Cirouit  Court  of  rheUnited 
States  for  the  Eastern  District  of  Michigan, 
The  histoiT  and  facts  of  tlie  case  appear  in 
the  opinion  of  the  court. 

Hatri.  D.  C.  Halbrooh.  U.  H.  WdU  and 
Thio.  Rommn,  for  npptllant. 

MctiTi.  Hears'  IS-  Campbell  and  Affred 
Ruttcll.  for  appellee. 
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1» 


Dg,tze:Jb.GOOglC 


BvraMMx  CouBT  of  thb  Umnm  8tat«& 


Mr.  JtaUet  Woods  delivcnd  (be  <qiliiton 
flfllu  court: 

This  wu  &  bill  In  cqni^  Ued  br  mduudMn, 
tba  ^nieUaiit,  to  oompd  the  ^edflc  peif  onn- 
■nce  M  a  contnct  idsUu  to  Uada  between  him 
and  Haidwlck,  the  upeDee. 

The  contract  openea  with  a  deacriplion  of  the 
landa  to  Tlilch  It  related,  and  then  proceeded  u 

"The  abore  deacilbed  land* have  been  pnr- 
diawd  by  me  under  an  amngement  witb  Arthur 
R.IUdiardMB,aifolloin:ltiaiiDdBiatood  that 


an  equal  ahare  of  all  e^ 
mefw  taxea  orioy  other  pnrpoae,  and  alio  ten 
per  cent  interest  on  all  cwital  furnlabed  by  me 
In  OMinectton  with  hie  half  intereat.  It  ia  fut^ 
titer  understood  that  the  pnrdtaae  vice  of  the 
'indi  bou^t  of  T.  H.  Baton  ia  to  be  reckoned 
t  910  per  acre,  and  the  lermi  of  the  above 


within  deMvibed  landa  on  tbe  following  tei 
be  la  to  pay  <tl-OQ>  one  dcdlor  and  a  naU  per 
ihoMana  feet,  board  meawire.  for  allUmbcT  cut 
by  Urn,  and  be  fnrt^r  acreea  to  cut  not  tcM 
Ibaa  twelve  (19)  tbonMna  feet  tnaa  each  and 
every  acre  on  which  he  may  cut  any,  or  In  the 
event  of  hi*  not  dc^g  m,  be  agrees  to  pay  for 
twelve  thonmnd  feet,  the  nme  aa  tbouj^  that 
[X&3]  amount  bad  been  cot  by  htm.  TbekMarelo 
be  bolden  for  tbe  etumpage  and  to  be  ua  when 
lid  for,  it  being  nnderatood  that  payment  is  to 
B  made  for  (he  aame  when  th^  oome  Into 


paidft 
be  ma 


B.  C.  Habowick, 
Abthuk  R.  Richabjmox. 

AmxA,  Oct.  lit,  tlS." 

It  U  not  dltputed  that  before  the  date  of  this 
CMitract.  Hardwick,  tbe  vpellce,  had  pur- 
duied  ine  landa  deecrlbed  therein,  bad  pdd  for 
theai  in  full  out  of  hia  own  means,  and  bad  re- 
ceived a  deed  Oitntot  in  hi>  own  name.  Prior 
to  October  1, 1870,  tbe  date  at  which  tbe  two 
yean  menthmed  In  the  contract  expired,  Rich- 
ardaon  bad  cut  timber  on  tbe  landa  on  the  terms 
mentioned  hi  tbe  oontmct,and  had  paid  to  Hard- 
wick  for  "itnmpage"  94,000,  ana,  nnleai  this 
waa  to  be  otmridered  a  noyment  on  tbe  contract, 
be,  up  to  the  date  menUoned,  had  made  no  p^r- 
ment  whatever  thereon.  On  or  Just  before  Oc- 
tober 1,  1870,  ^  a  veital  cootract  between 
SichaniBon  and  Haidwick,  the  time  for  the  pay- 
ment In  Richardaon  of  the  ball  of  the  wice  of 
tbe  landawaseztended  to  October  1,  1871;  but, 
op  to  that  time,  be  made  no  payment  on  the 
luds,  and  never  made  any  payment  at  anv  sub- 
aequent  time  and  never  tendered  any.  In  the 
ntime,  Hardwlck  was  selling  timber  off  the 


contoidon  of  RIchaidson  now  la,  that,  after 
crediting  upon  tbe  contract  one  half  the  amount 
received  by  Hardwick  for  timber  aold  end  for 
landa  boM,  the  half  of  the  purchase  money  and 
other  ezpenaee,  which  be  was  to  p^  In  —  *"  ~ 
"    Interested  in  the  lands,  b 

It  be  is  entitled  to  share  equally 


a  cmveyanoe  of  on  undlvtded  half 


it  waa  not  untU  he  filed  the  b 

December,  10,  IBTB.  that  Rtdiartsoa  ever  made 
any  deflnfte  demand  on  Haidwick  for  an  ac- 
count <rf  the  proceeds  at  tbe  lalea  of  timber  and 
lands,  or  for  a  conveyance  of  tbe  undivided  half 
of  tbe  landa  remahiijig  unsold. 

VwM  final  bearing,  upon  the  pleadings  and 
erl&nce,  tbe  drcult  conrt  dimwsaed  tbe  Ull, 
and  the  comidalnant  appealed. 

The  ri^ts  of  tbe  parties  mui.  _ 

W  thdr  contract  in  writing  entei. 

October  1,  1888.  All  their  pravloua  negotia- 
tions resulted  In  that  contract,  and  It  was  never 
subsequently  changed,  except  by  the  verbal 
agreement  to  extend  for  <«e  year  the  tfane  al- 
lowed by  It  to  lUcbaidBon  to  lefund  to  Haid- 
wick one  half  the  purchase  monty,  expendi- 
tures and  taxea  ptiibj  him. 

We  cannot  gtVe  any  wejg^  to  the  aseertioB 
of  Richardson  Quit  it  wasone  of  the  unexpressed 
terms  of  tbe  contract  that  one  half  of  IM  pro- 
ceeds of  timber  sold  from  tbe  landa  aboula  b» 
Indorsed  upon  the  c<»tnct  as  payments  made  by 
bimtbeteon.  It  Is  a  mattsr  In  dispute  between 
the  paitiea  whether  any  sndi  understanding  ex- 

If  it  were  competent  to  prove  such  annnder- 
ntaniilng  by  parol,  tbe  burden  of  pnmf  would 
be  on  ludunlBon  to  establlrii  It.  HtcbaidaMi. 
in  his  teatlmony,aflkms  the  exfatence  of  thlsun- 
dOTStandlngtdad  Hardwlck,  in  his  testlinony, 
denies  It  We  think  the  othertestlmony  bi  tbo 
case  leaves  tbe  pnpoiiderance  of  evltaoe  csi 
this  point  with  tbe  defendant 

But  evidence  to  fataMish  thta  midentandinf 
is  clearly  Inadmissible.  In  respect  to  thfi 
matter  the  contract  b  bee  from  amfaignity.  Its 
plain  mesnlug  ti  that  RIchaidson  waa  to  make 
payment  directly  to  Hardwick,  in  mMiey.  of  ODO 
half  tbe  amount  paid  t?  the  latter  on  the  lands. 
It  is,  therefore,  not  competent  to  show  by  parol 
that  payment  was  to  be  made  in  Bome  other  waf 
than  that  spedfled  in  tbe  written  instrument 
'>rM!av.Baffafc,i4Fet,901:  Bpt^tr.  BaieanL 

i  Wall.,  S«4  ^  D.  a.  XXI..  8«0;  Ar^tt* 

.  Kiikbatt.  OIT.  8.,  361  [XXm.,  8S8];  Amm. 
~     rord,  M  U.  S.,  4estzXIV.,  510]. 

ing,  (betefoTB,  at  tbe  contract  as  reduced 

to  writing  by  tbe  parties,  we  are  clear  that  Rich- 
ardson is  not  entitled  to  the  relief  prayed  for  by 
his  bill. 

The  written  contract  gives  him  tbe  privilege, 
or,  OS  counsel  call  it,  an  "  option,"  to  become 
equally  interested  in  the  laiMJs  by  paying  one 
half  tbe  purchase  money,  etc. ,  written  two  yean 
after  lu  date.  Tbe  contract,  of  Itself,  dM  not 
vest  him  with  any  intoett  or  estate  in  tbe  landa. 
It  merely  potuted  out  the  mode  in  which  he 
mlgbtacquireanintereet,ttaiDely:  bypayinga 
certain  sum  of  money  within  a  crataintfme.  He 
did  not  pay  the  money  within  the  time  limited  by  [S5B] 
the  contract,  and  has  never  paid  It  or  any  part 
of  It,  and  elghleen  months  before  the  com- 


andtokllumtbathi 


o  interest  In  tbe  landa. 


tfUiuAtX  T.  PEHRBLS. 


It  ^  dear  horn  Ibe  It 


u  of  the  contract  that 

hmrdMm  was  not  bound  br  It  He  did  not 
«  topnicliueanj  dune  In  tba  laadi  or  to 
Hmrawick  any  XDODej.  The  contiact  gave 
Atdwlck  no  came  of  action  against  Hcbard- 
■OB.  The  latter  w«a  not  bonnd  to  become  hiter- 
aatedin  the  landa.ortopayanjmoney  tbeieon, 
ttnlen  be  choae  to  do  so. 

In  colti  upon  unfUteca]  contracts,  It  la  only 
wbtfe  the  defendant  baa  had  the  benefit  of  the 
oonddentlon  for  which  be  bargaiaed  that  he  can 
bebdd bound.  ./biwtT. Jl0Mn«m,17L.J.Bxch., 
16;  JHaU  r.  Btadcall,  11  Q.  B.,  896;  Morion  t. 
Aim.T  Ad.  ft  EH.,  B8;  Kmaatim/  v.  TVWMoan, 
S  Meea.  &  W.,  001. 

In  this  case,  Blchaidaon  having  failed  to  pay 
the  moner  or  any  part  of  It  idthin  the  ume 


7%« deCTMof  Ot  (Hrentl Court  ditmUtiivj  At 
4Q  ita§,  tker^m,  righi,  and  vmit  btaffirmcd. 
'■^w  oopT.  Ttat : 


BOBERT  M.  WALLACE,  Public  Adndnla- 
tnt(«  of  lAwia  Comnr,  HisKtiTBi.In  Charge 
cf  the  Estate  of  WnxuH  T.  WnxuHs,  De- 
oeaaed,  uta  BARAH  C.  '^VLLlAJAS.ApfU., 

URI  8.  FSNFIELD  un>  FIRST  NATION- 
AL BANK  OF  QUINCT,  ILLINOIS. 
(See  B.  O,  U  OI«a,  WOMLI 


L  AtUKMuta  a  deed  does  not  ilTe  an  aoonrate  d»- 
■ointioa  or  Ibe  land  Intended  to  be  oonveyed,  tbe 
desS  wtU  be  bdd  mod  tt  tbedsaertption  tanah  Mto 
Inn  ao  OM  bi  sertooa  douM  of  the  land  Intaoded. 

t.  A  rohinlarT  oonveranee  br  a  penon  In  debt  Is 

— ■  —  to  niMeqiient  cradHots,  tn-'--^—' 

a  tttrandulent,  h  to  nibaa 


IbwB  nuat  be jiraat  m  actual  or  InCeotloDal  fraud. 
If  theaae(!t<>rtlieoonTennoe  k  to  Under  or  de- 
trand  exMinc  cndHon,  It  la,  as  to  titem,  biTaUd. 
[No.  Iff.]       ^^ 

a^brntitud  Oct.  u,  isat.  Dteta^  Km.  g7,  isst. 

APPEAL  fibm  the  circuit  Court  of  the  United 
Btalea  for  the  Eastern  IHstrlct  of  KlSMori. 
ITw  history  and  facta  of  the  case  ^ipear  In  the 

Statement  of  the  caaebyJVr.  JhiMm  Har- 
tea: 


in  the  Circuit  Court  of  Lewis  Ooanty,  MImoo- 
ri,  three  Judgments :  one,  on  the  10th  d»  of 
1^,  1878,  upon  a  note,  dated  June  19,- 1871 


ige  iMTinga  Danx  oi  auaeoun  re- 
!  same  court,  against  Williams 
>  Judgment^  each  on  Hay  18. 
I  notes:  one  for  91,685.80,  dated 


ana  dmed  by  J.  R  Hanis  A  Co.,  G.  H.  Simp- 
son, W.  T.  WilUams  and  R.  N.  Blackwood ; 
and  the  othen,  on  the  0th  day  of  March,  IS74, 
upon  sotea,  dated,  respeetlTely,  July  IS,  June 
a,  and  July  8. 1871,  and  eadi  rimed  by  J.  R. 
Harris  &  Co,  O.  H.  SlnipaoB,  W.  T.  Wffl- 
ianu,  J.  A.  Hay  and  John  Slwer. 

The  La  Qrange  Sariogs  Bank  of  Uiecmri  re- 
covered. In  the  s '    — ' — '  """' 

and  others,  two  I 
1878,  upon  two  notM:  C 

August  14,  1871,  and  signed  by'G --— , 

W.  T.  Williams  and  R.  N.  Bbickwood ;  the 
other,  upon  a  note,  dated  Febniair  1,  ISTS,  and 
tlgned  by  Q.  H.  Blmpsou,  W.  T.  WllHams, 
John  S.  Hotter  and  J.  A.  Hay. 

Upon  theee  Taiiuus  Judgments  execntkms  Is- 
sued and  were  levied  upqn  a  tract  of  land,  ' 
Lewb  County,  MisBO>iiri,  contalnioc  forty-ti 


at  that  dme,  was  hi  the  w&e  of  Williams.  It 
was  conveyed  to  her  by  deed  of  February  11, 
1868.  duly  filed  for  record  on  the  34th  day  of 
February,  1808.  The  deed  did  not  accurately 
describe  tbe  meles  an  dbounds  of  the  proper^ 
Intended  to  be  conveyed  and.  In  order  to  cor- 
rect the  deaoriptioD,  another  deed  was  made  to 
Hrs.  Williams  on  the  18th  day  of  December, 
1871,  whkh  was  dulv  filed  for  record  on  the  [2011 
0th  day  of  the  ■ocoeealnc  month.  The  proper- 
ly so  levied  on,  with  all  the  improvements  there- 
on, were  sold  at  public  auction,  when  U.  8. 
Penfldd  became  the  purchaser,  at  the  sum  of 
|2B,  "in  trust  fw  the  use  and  benefit  of  theei- 
ecutlon  creditors."  As  to  the  balance  of  the 
Judgment  debts,  the  executions  were  returned 
unaatisfled,  and  Penfleld  received  from  the 
sherift  a  deed,  In  tnut  for  the  use  and  benefit  of 
the  creditors  in  whose  behalf  he  Ud  cdl  the 


property. 

Tiie  present  SI 
day  of  June,  1876^   It  proceeds  upon  these 


cnt  salt  was  commenced  on  the  aOth 


means  of  the  husbuid,  who  cauaed  the  title  to  be 
placed  in  her  name,  with  tbe  fraudident  Intent 
'-  hinder  and  delay  his  cteditots;  that  after  the 


conveyance  Williuna,  bdnK  Inaolveot  and  in 
expectation  of  oontractinc  Tuture  debts,  did, 
with  Intent  to  hinder,  dday  and  defraud  his 


poae  of  placing  Ms  means  beyond  the  n 
creditors,  with  the  Itnowledge.  consent  and  ap- 
proval of  his  wife,  and  out  ta  bis  own  meanL 
ezdudvely,  make  valuable,  permanent  and 


bell  V.  JohnsM, ' „  — , 

H.,OT;  Woflord  V.  HoRlnDa,  tt  j.QK.,*«i  ho^ddt. 

I«av,  i  Otala. » ;  8&loUetOTd  V.  BaOv, »  m.,  m. 

UnoOTtebitr  or  defects  In  tbe  deaorlpllon  do  not 
HOder  tbe  deed  void.  If  tbat  reault  oan  be  avoided 
breonstonotlon.  8tonev.8t«ae.ueilBa.,tniBcis- 
worth  ▼.  BtDTtevant,  t  Cush.,  M :  Harvey  V.  ifatotc 
«iL  a  K.  B.,  Rt;  Andrewa  v.  Hurpbj,  U  Or.,  m. 

AnevMwitqiiilMlanmijbethussupplled.  9off- 
■■Bv.Blehl,frllo„»l^  — 1-.™— . 

Bee  It  Otto. 


DigitzfidbyGOOgte 
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Oct.  TfiRK, 


expensive  improvemeDtson  the  land,  to  tbefn- 
Juiy  of  his  creditors;  tliat  the  wife  accepted  the 
conTejrance  with  knowledge  and  notice  of  the 
fraud  imputnl  to  ber  husband,  and  confeder- 
ated witli  him  to  cheat  and  hinder  hia  creditors 
bv  withholding  from  them,  as  well  the  land  as 
all  the  monejs  invested  111  its  purchase  and 
improvement. 

The  pray  er  of  the  bill  is,  that  the  conveyance 
to  Hra.  WiUiamB  be  declared  inoperative  against 
the  creditors  of  Che  husband,  and  that  the  title 
to  the  land  be  decreed  to  and  vested  in  Penfield, 
In  trust  for  the  execution  creditors,  and  thathe 
be  decreed  possession  thereof  for  their  use  and 
benefit;  tliat  if  the  deed  cannot  l>e  declared  in- 
operative, as  to  creditors,  then  that  the  amount 
expended  by  Williams  in  the  improvement  of 


The  circuit  court,  upon  flnol  hearing,  de- 
creed all  the  ri^ht,  title  and  interest  of  both 
Williams  and  his  wife  in  the  land  be,  witiiout 
furtlier  conveyance,  vested  In  Penfleld  in  trust 
for  tlie  banks,  and  that  poosesaion  be  fortli- 
with  delivered  to  him.  Fiom  that  decree  the 
present  appeal  is  prosecuted. 

Mmn.  F.  M.  CockreU,  W.  H.  Hateb  and 
SpM  Htinton,  for  apptillants. 

Beun.  John  0. 8.  Drrdea  and  H.  8.  Uv»- 
eojiib,  for  appellesB. 

[26Z]     ^f  Juitia  Maaima  delivered  the  opinion  of 
the  court: 

A  very  careful  scrutiny  of  the  record  has 
brought  our  minds  to  the  conclusion  that  the 
decree  cannot  be  sustained.  That  the  land  de- 
BCribed  in  the  conveyances  to  Mrs.  Williams 
was  purchased  and  paid  for  by  her  husband,  with 
his  means  exclusively,  and  that  the  purchase 
was  made  with  the  intention  of  immediately 
tmproring  the  land  and  making  it  the  perma- 
nent residence  of  himself  and  family,  are  facts 
clearly  established  by  the  evidence.  Indeed, 
thev  are  substantially  admitted  in  the  answer 
of  both  Williams  and  his  wife.  But  the  evi' 
dence  falls  far  short  of  establishing  fraud  upon 
the  part  of  Williams,  either  in  causing  the  con- 
Teyance  to  be  made  to  his  wife,  or  in  using  liis 
means,  to  the  extent  thut  he  did,  in  Improving 
the  land.  The  facts  are  entirely  consistent  with 
an  honest  purpose  to  deal  fairly  with  any  cred- 
itors be  then  had,  or  miKht  thereafter  have,  in 
the  ordinary  course  of  his  business.  It  is  true 
that  Williams  was  somewhat  indebted  at  the 
time  of  this  voluntary   settlement  upon   his 


wife,  but  his  IndebledueBs  was  not  such  in 
amount  or  character  as,  taking  into  considera- 
tion ths  value  of  his  oUier  property  interests, 
rendered  it  unjust  to  creditors  existing  or  fut- 
ure, that  he  should,  out  of  his  income  or  estate, 
Civide  a  home  for  his  family  by  improving  tlM> 
d  in  question.  When  the  conveyance  waa 
made  to  tne  wife,  ss  well  as  during  all  the  pe- 
riod when  the  land  was  being  improved  by  Aie 
erection  of  adwelliog  and  other  houses  theieoii, 
he  had,  according  to  weight  of  evidence,  prop- 
ertv  which  creditors  couM  reach,  exceeding,  m 
value,  all  his  existing  indebtedness  by^  feven] 
thousand  dollars.  He  was  engaged  in  active 
business,  with  fair  prospects,  ^od  credit  and, 
as  we  may  infer  from  tbc  record,  of  an  unsul- 
lied reputation.  His  indebtedness  existing  at 
the  time  of  the  settlement  upon  the  wife,  as  well 
as  that  which  arose  during  the  period  when  the 
iraprovementa  were  made,  was  subsequenUv, 
ana  without  unrensonable  delay,  ftuly  du- 
charged  by  him.  The  improvements  were  com- 
menced in  :.668,  and  were  aU.  with  trifling  ex- 
ceptions, completed  and  miii  for  before  Ihe 
close  of  the  summer  of  18W.  So  far  as  the  rec- 
ord discloses,  no  creditor,  who  was  such  when 
the  settlement  was  made  or  while  the  improve- 
ments were  going  on,  was  hindered  materially 
by  the  withdrawal  by  Williams,  from  his  means 
or  business,  of  the  sums  necessary  to  pav  for  tlie 
land  and  the  improvements.  Those  who  seek, 
in  this  suit,  to  impeach  the  original  settlement, 
or  to  reach  the  means  invested  oy  the  husband 
in  Improving  the  wife's  land,  became  creditors 
of  the  former  sometime  after  the  Improvements  roM] 
(with  slight  exceptions  not  worth  mentioningj 
had  been  made  and  paid  for.  If  they  trusted 
the  husband  in  the  belief  that  he  owned  the 
land,  it  was  negligent  in  them  so  to  do,  for  the 
conveyance  of  February  II,  1888,  duly  ac- 
knowledged, was  filed  for  record  within  a  few 
daysafter  its  execution.  The  circumstance  that 
the  original  deed  did  not  give  an  accurate  de- 
scription of  the  land  Intended  to  be  convened, 
ought  not  to  be  permitted  to  defeat  the  original 
settlement  upon  the  wife;  this,  because  the  de- 
scription was  such  as  to  leave  no  one  In  serious 
douDt  that  the  land  intended  to  be  convej'cd 
was  the  identical  land  now  in  dispute.  There 
intimstioQ  in  the  pleadings  that  the  banks 
...J   _.L itracting  with  Williams  o- 


hen  accepting  from  others  comlnercial  paper 
upon  which  his  name  appeared,  that  the  deed  of 
February  11,  1868,  described  laud  other  than 


that  upon  which  Williams,  after  that  date,  re- 
sided. On  the  contmry,  the  amended  bill  pro- 
ceeds, in  part,  upon  the  ^und,  distlncUy 
stated,  that  the  land  intended  to  be  conveyed 
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Bufflolently  clear  to  Identify  the  thins  latcnd«l  to 
be  granted.  Morton  v.  JackBOn.  1  Smedea  ft  H.,  <M ; 
S.  C,  40  Am.  Deo.,  107 ;  Jaclmon  V.  Manh,  S  Cow.  £84 ; 
Mchauffhtoo  V.  lioomls.  18  Jobns.,  81:  Loomla  v. 
McKauchton.  U  Johns.,  448;  FIsb  v.  Hubbard,  a 
Wend.7Se:  Hull  v.  FonUr,  7  Vt_  lOOj  Andrews  v. 
Hunitir,  12  Ob.,  481 ;  Gltoon  v.  Bob?,  Z8  1Io^478: 
Cooler  v,  Warren, A8  Uo..  186:  Mnis  v.  I^dd,  SB  UL, 
4Ui  Kruscv.Wlbon,ram.^:BraleMon  v.Brad. 
ford.  1£  Ohio,  31£ ;  Doane  v.Vulcutt,  18  Onr.  888. 

A  particular  description  will  control  a  genwal  de> 
Bcrlptlun  of  the  same  tnct.  PblUlps  v.  Porter,  8 
Ark.,  IS:  S.C..  88  Am.  Dec.  448. 

A  mMake  In  tlie  description  vUl  not  vitiate  a  deed. 
If  It  M  nevertheluB  sutllclent  to  aBcertalu  tbe  land 
Intended  to  be  conveyed.     Clark  v.  Xunran,  tt 

Pkk„  UOiB.  C«  88  Am.  Dec.,  TSi. 
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bf  (hat  deed  ww  tite  land  now  In  dlmute,  utd 
tut  tlie  oolf  purpote  of  the  deed  of  Decembef 
13, 1871,  wu  to  correct  the  eRooeoiu  descilp- 
tioo  in  the  deed  of  1868. 

An  effort  !■  made  to  ahow  that  aome  of  the 
detXB,  evide&c«d  by  the  nolei,  upon  which  the 
bioka  obtained  Judgment, existed  when  the  con- 
TBTance  of  18W  waa  executed,  or  when  the  im- 
pnivemonta  in  qtieatton  were  made.  But  the 
CTidMtce  fundahea  no  badi  for  such  a  conten- 
tion, except  M  to  the  note  for  91,685.39,  exe- 
?ied  August  14,  1871,  by  Q.  B.  Slmpaon,  W. 
WilUama  and  R  N.  Blackwood,  and  fceU 
bf  die  La  Gisnge  SaTlnp  Bank.  Aa  to  that 
Dote,  the  preddSnt  of  the  bwik  atBtea  that  in  it 
wa«  merged  a  prior  note  for  tBOO  or  f  1.000, 
.  gjvenbjr  the  partiei  lB8t  named  inl8MoTl887. 
But  his  evidence  shows  that  he  ii  not  at  all  dear 
M  positive  in  hiarecollectiona  upon  theaut^ect: 
and,  accordinit  to  the  decided  piepondetance  of 
testimony,  WiSL-uas  waa  not  a  party  to  the  note, 
which,  it  is  claimed,  waa  merged  in  tliat  of 
Auguat  14,  1871.  The  proof,  upon  tbi*  point, 
lenders  It  quite  certain  that  no  part  of  the  debt 
eridenced  by  that  note  existed  against  WlUiama, 
until,  as  surety  for  Simpeun,  lie  signed  that 

The  principles  of  law  which  must  determine 
the  rights  nf  the  parliee  are  well  eatabUshedbr 
tic  decisions  of  ifie  Supreme  Court  of  Hiasouri. 
b  Pepper  v.  Carter,  11  Ho.,  648,  that  court, 
**1  after  remarking  that  the  question  aa  to  what 
would  render  a  voluntas  conveyance  Toid  as 
to  credilora  under  the  Statute  of  Ellxabeth, 
from  which  the  Miswuri  Statute  was  borrowed, 
bid  undergone  much  discussim,  and  been  the 
subjectof  contradlctotyopinioiis,aald:  "Some 
would  make  on  indebtedneas  par  m  evidence  of 
frand  against  exiating  credlton.  Others  would 
leave  every  conveyance  of  tlie  kind  to  be  Judged 
l^  ita  oWDdrcQinstancee.  and  from  them  infer 
the  existence  or  non-existence  of  fraud  in  each 
particular  transactton.  Witliout  determining 
the  question  aa  to  existing  creditors,  we  may 
«fely  afflnn  that  oU  the  caaes  wiU  warrant  the 
epjnion  that  a  voluntuy  conveyance  as  to  snb- 
•equent  creditors,  although  the  party  be  em- 
b&mused  at  the  time  of  its  execution,  is  not 
fraudulent  ptr  m  as  to  them;  but  the  fact, 
whether  it  is  fraudulent  or  not,  is  to  be  deter- 
mined from  all  the  circunutancee.  Idonotsay 
that  the  fact  of  indebtedness  is  not  to  weigh 
in  the  constderation  of  tlie  question  ot  fraud  in 
iocli  cases,  but  that  U  ia  not  concluaive."  In 
the  lata  case  of  AarMv.aanA>n,S9Ho.,iaB, 
the  same  court,  while  quoting  approviof^y  the 
haguage  Inst  cited  from  F^er  v.  Carter,  aald 
that  the  '^Doctrine  la  well  settled  that  a  volun- 
tary conveyance  by  a  peraon  In  debt  Is  not,  as 
to  labaequent  cre^ton,  traudident  per  le.  To 
make  It  fraudulent,  aa  to  subaeonent  credltoia, 
ttere  must  be  proof  ot  acituJ  or  intentional 
fnnd.  Aa  to  credilois  existing  at  the  time,  if 
the  eftect  and  operation  of  the  conveyance  are 
to  hinder  or  defraud  them,  it  may,  as  to  them, 
be  jiHtly  regarded  as  Invalid,  but  no  auch  lea- 
KM  can  be  urged  in  behalf  of  tboae  who  be- 
oome  credhtwa  afterwards." 

Theoededsionsconlrolthepreaentcaee.  Nei- 
tba  the  conveyance  to  the  wife  nor  the  with- 
drawal ol  the  husband's  means  bom  hia  busl- 
■ess  foi  the  pnrpoee  of  improving  the  land  aet- 
;lod  upon  the  wife,  had  the  effect  and  operation 
Sec  18  Ono. 


to  hinder  or  defraud  Us  then  exifttngcndhon. 
Nor  doea  the  evidence  Juatlfy  the  oonchialcn 
that  the  ccmveyance  waa  executed,  or  the  lot 
provementB  made,  with  an  intent  to  hinder  or 
defraud  either  existing  or  suboeqnentcredilonL 
Oivins  full  wel^t  to  all  the  drcnmstancea, 
Uiere  Is  no  maann  to  impute  fraud  to  the  ho^ 
band. 
TAe  aeereela  msrwif,  via  MreeHmu  to  dft- 

Clerfc,  Sop.  OonrtiTr.  & 


THE  STEAMSHIP  NEVADA,  Her  Tackle, 
etc.  ,LiVBEPOOi.  US  Obmit  WRsnaB  Btsuc 
CovFAKT.  LmnKD,  Claimant,  A^t., 

V. 

SEROEAirr  J.  QCICE,  Libelant,  n  a^ 
(Bee  a  a,  "  Th  SevMi,"  U  Otto,  ISt-MO) 


York. 

The  history  and  facta  of  the  case  qipear  In 
the  opinion  of  the  court. 

Mr.  Sl«^«B  P,  H»Mh,  (or  appellant. 

Mftn.  Kobsrt  D.  B«n*dlat,  Eocens 
H,  Ziarwii  and  D.  H.  OkambeHain,  for  appel* 
leea. 

Mr.  Jvttiee  Bradl^'  ddivered  the  o|dnIea 
of  the  court; 

This  case  arises  upon  a  Hbel  Med  la  the  Dlft- 
trict  Court  for  the  Bonthera  District  of  New 
York,  by  B.  J.  Quick,  maaler  and  owner  ot 
the  conai-boat  Eate  Oreen,  for  Umadf  and  for 
F.  A.  McEnigbt,  againot  the  staamahlp  Nevada, 
In  acause  of  colUrion,  The  libel  auem  that 
HcKiilgtat  was  tavested  by  subrondon,  or 
otherwise,'  with  the  intereat  of  the  Western  In- 
snrance  Company  ot  Buffalo,  who  were  iitani' 
era  of  6100  buihela  of  com,  the  cargo  of  The 
Eate^eenatlbetlireottheGollidon;  thoton 
the  2Tlh  of  September,  1871,  whiM  the  boat  was 
lying  securdy  fastened  in  a  slip  in  New  York 
City,betweeairieraNo.48aBdHo.47oDtlieNorth  [IBS] 
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IUtot,  The  Nendft,  wfalcbhad  tMeii  nmored  In 
the  aame  dip  on  the  north  ride  of  ider  No.  40, 
proceeded  on  her  way  to  eett,  and  csrelesaly  aad 
n^^ently  ran  Into  and  struck  The  Kale  Green 
wilhner  propeller,  caurinK  her  to  sink,  where- 
bf  she  was  greatly  iajured  and  the  cargo  wbh 
destroyed,  Teanltmc  in  a  total  damage  of 
«12,000. 

like  Lirerpooi  and  Great  WEatem  Steam 
Company  appeand  aa  claimanta  of  The  Nevada, 
and  answered  the  libel,  setting  up  that  the  col- 
Uaion:  was  occasioned  solely  by  the  careleasness 
and  DMligence  of  the  master  and  crew  of  The 
Kate  Green. 

HcEnf^t  filed  a  petition  for  leave 


Insurance  ComDany,  wliich  became  liable  for 
and  paid  the  fuU  value  thereof  to  the  ownera, 
and  afterwards  became  bankrupt,  and  at  the 
sale  of  ita  aswl^  he,  HcKolght,  became  the 
puTcbaaer  of  its  clrims  arising  mim  the  loes  and 
destruction  ot  said  cargo.  He  was  allowed  to 
intervene  aocordiogly. 

Proofs  being  taken,  a  decree  was  made  by  the 
distill^  court  that  the  lit>elants  recover  their 
damages  and  coate  against  The  Nevada,  and  it 
waa  refoned  to  a  commissioner  to  ascertain  the 
amount  of  damage. 

The  commissioner  reported  that  the  damage 
done  to  The  Kate  Green,  her  furniture,  loes  of 
trel^t  and  inta«st,  amounted  to  $4,389.73; 
and  that  the  damage  tothe  cargo,  with  interest, 
was  98,109.04.  A  decree  was  made  for  these 
sums  with  coets. 

Upon  appeal  to  the  circuit  court,  this  decree 
was  afllrmed  and  a  new  decree  was  entered  (in- 
cluding Interest  to  the  dale  of  the  decree)  In 
favor  of  Quick  for  the  sutn  of  $4,077.45,  be- 
rides  costs;  and  in  favor  of  McKni^t  for  the 
sum  of  $8,658.98,  beddea  bli  coots. 

The  owners  of  The  Nevada  have  appealed 
from  this  decree.  So  far  as  relates  to  Quick, 
the  owner  of  The  Eate  Green,  under  the  recent 
ruling  of  this  court  In  the  case  of  Se parte  B.B. 
Co.  [mUe,  781,  decided  at  tlie  present  Term,  the 
anMol  most  D0  dismissed;  aa  to  HcEnt^t,  it 
is  necessaiy  to  examine  the  case  at  larce. 
,,ma^  The  circuit  court  found  the  facta  in  detail,  of 
UsSJ^lilch  it  la  suffldent  lo  state,  that  about  8 
o'clock  P.  H.,  September  27, 1871,  the  propel- 
ler .ateamsbip  Nevada,  belonging  to  one  of  the 
regular  lines  between  New  York  and  Uverpool, 
was  lying  alongride  of  pier  No.  46  In  the  slip 
between  that  iMr  and  pier  No.  47  on  the  North 
lUvet,  New  Tofk,  about  to  start  on  her  voyage 
lo  Liverpool.  She  hod  been  advertised  lo  start 
St  that  tiour,  had  rung  ber  belle  and  Idovni  her 
whistle  several  time*,  and  her  slnab  for  start- 
incr  were  flying  at  mast-tkead.  At  that  instant 
btfore  her  screw  waa  put  In  motion,  a  steam- 
tug  entered  the  slip  witb  the  caoal-boat  Eate 
Oreen  In  tow,  and^taced  her  alongside  of  an- 
other canal-boat.  The  C.  H.  Hart,  lying  fast- 
ened to  a  grain  elevator,  which  was  in  turn  fast- 
ened to  the  steamsh^  Bcotla,  lying  alongside 
pier  No.  47  on  the  north  ride  of  the  dip.  The 
master  and  steersman  of  The  Kate  Green,  which 
lay  about  rixty  feet  from  The  Nevada,  Instant- 
ly made  her  rast  to  The  Hart,  and  at  that  mo- 
ment the  wopeller  of  The  Nevada  b^an  to  re- 
volve, and  produced  a  suctioa  and  commotion 
IM 


of  the  water  which  caused  The  C.  H.  Hart  to 
break  her  fastenlnge,  and  The  Eate  Oreen  to 
swing  around  uncwr  the  stem  of  The  Nevada, 
where  she  was  struck  by  the  propeller  and  sunk 
and  much  injured,  and  her  cargo  was  loat.  She 
was  not  seen  from  The  Nevada  when  dte  came 
in,  and  no  special  notice  was  given  to  ber  thU 
The  Nevada  was  about  to  leave,  and  ttioae  In 
charge  of  her  had  no  actual  knowledge  ot  the 
fact  until  the  propeller  of  The  Nevada  began  to 
move.  As  soon  as  she  began  to  swine  around 
her  master  called  loudly  to  The  Nevada  to  stop 
her  propeller,  but  he  waa  not  heard,  or,  u 
heard,  not  heeded. 

The  court  further  found  as  follows: 

"10.  No  one  on  boaid  of  The  Nevada  knew 
of  the  partlnK  of  The  Harf  s  lines,  or  of  the 
swinging  of  The  Oreen,  or  of  the  accident  un- 
til after  they  arrived  in  Liverpool.  If  a  nun 
had  looked  f  ram  her  deck  over  ber  side  into  the 
slip,  he  could  not  have  failed  to  see  what  was 
going  on  all  the  time,  from  the  first  movoqent 
of  the  propeller  and  before,  until  she  got  out. 

11.  There  was  an  abundance  ot  time  after 
the  breaking;  of  the  fastenings  of  The  Hart,  and 
after  The  Green  began  to  swing,  and  after  the 
hail  of  her  master,  to  have  atoned  the  propel- 
ler, before  the  coUIrion.  [187] 

13.  The  report  of  the  commlsrioner  as  to  the 
damages  Is  warranted  by  tbeevidence,  and  the 
libelant,  McKnIgbt,  was  the  owner  of  the  claim 
for  damages  when  tlie  libel  was  filed. 

The  conclurions  of  law  found  b^  the  circuit 
court  were  as'foUows: 

"1.  The  Nevada  was  in  fault  fornotkeqdng 
a  sutBdent  lookout  oft  and  on  the  ride  next  the 
slip,  and  in  not  seeing  The  Kale  Green  when  she 
came  In,  or  as  she  swung  over,  and  In  not  stop- 
ping the  propeller  in  time  to  avoid  the  collision. 

3.  The  Rate  Green,  under  the  peculiar  cir- 
cumstances in  which  she  was  jdaced,  waa  not 
hi  fault. 

8.  The  libelanta  are  entitled  to  recover  the 
damages  reported  by  the  conunissloncr." 

It  seems  hardly  necessary  to  do  more  than  lo 
state  the  case  aa  the  tacts  are  found  bythecotnt 
in  order  to  dedde  it.  IIk  Kate  Oreen  came  into 
tbe  slip,  it  is  true,  at  the  time  The  Nevada  was 
about  to  leave;  andthoaeincbarnof  berovj^t 
to  have  known  this  tact  from  the  ringing  of 
The  Nevada's  bells  and  her  virible  rignals  for 
starting.  But  supposing  they  did  know  lt,wliat 
more  could  they  do  than  they  did  doT  They 
Immediately  made  fsst  to  'The  C.  H.  Hart, 
which  was  also  made  fast  to  the  ship  Ivlng  at 
the  north  pier.  It  was  reasonable  tor  taem  to 
suppose  that  the  fastening  of  The  Hart  waaae- 
cure.  They  could  not  know  that  it  would  tneak. 
It  was  that  break  which  aet  them  adrift,  sabtect 
,  to  tbe  suctitxi  caused  by  tbe  motion  of  'Ttw 
Nevada's  propellm.  Thefr  own  fsatenlngawere 
sufficient.  We  do  not  see  bow  the  oourt  ooold 
find  otherwise  than  that  they  were  free  from 
fault  or  neidlgence.  Periuqw  they  mi^t  bave 
done  BomeUiliig  else  whtcb  would  have  been 
better.  The  event  Is  atwavs  a  great  teacher. 
They  miaitat  have  staid  out  u  the  river  and  not 
entered  the  slip;  or,  bavfasentend,  Ihermlg^ 
havegooe  ba<^  to  the  bulk-bead,  and  staid  there 
till  Tin  Nevada  left.  But  these  possIMlitlea  ore 
not  tbe  criteria  by  irtiicb  tbey  are  to  be  Jddgni. 
Tlw  queatioD  lo;  did  they  do  all  tint  reaaonabla 
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pradencs  required  them  to  do  under  the  dr- 
comstanoesT  And  thii  quMtion,  we  think, 
miist  t«  innrend  In  tbe  afflrmktiTe. 
Tbeo.  howUitwlthTbeNBTwUr  Dldtboae 
[ISS}  on  board  <rf  her  do  ell  that  wu  reoioiiablj  re- 
qofted  of  themt  Itla  >ignifloantl)raaked^her 
oKinHl.whetber  a  tteainidilp  Is  to  be  pncliided 
frofQ  the  nee  of  her  own  meana  of  locomottont 
Must  ihe  be  mbjected  to  tho  Inconvenleiice  and 
expense  of  emptoyins  a  tog  to  tow  her  ont  into 
openwaterr  That  doea  not  neceaiarilr  follow. 
If,  Indeed,  the  action  of  her  propeller*  ia  sudi 
ju  to  canse  nnaToidaUe  Injury  to  other  ciaft  la 
a  crowded  harbor,  or  in  a  oonflned  epace  like 
that  of  a  flUp  or  dock  used  by  vesMla  of  eveir 
Uod,  abenueAtbe  junifmiuiredtoaiidother 
means  of  movioK  m  a  position  InTolvlng  so 
much  periL  Thb  Is  no  more  than  is  mqiSrad 
in  Bo^niDs  oasn.  Railroad  companiea  are 
compellea  to  slackeo  the  speed  of  their  trains 
In  pHdngUuouj^  cities,  and  are  often  etther 
prohibited  from  using  onUnar:^  locomotive  < 
gioes  U  the  more  puulc  streets,  or  required 
niard  thdr  tracks  by  means  of  gates,  ban  .. 
lenoes  in  wder  to  prevent  accidents  and  coUis- 
lons.  Inddental  incooTenieiioea,  it  is  true,  at- 
tsch  to  the  use  of  many  of  the  great  improve- 
meals  of  Uie  age;  Inconveniences  which  must 
be  submitted  to  in  order  that  the  public  tnav 
have  the  haneflt  of  those  ImprovementSL  Al- 
most everj  new  machine  InflictB  toss  <rf  emplof- 
ment  upon  some  portion  of  the  laboring  cImb, 
which  are  thus  obHged  to  seek  other  f  elds  of 
industry.  Steamboats  have  taken  the  place  of 
ssilinK  vessels;  railroads  have  InterfeiM  with 
stesniooals,  and  have  rendered  useless  thou- 
sands of  stage-coaches,  and  the  aj^lUncea  con- 
nected with  them.  The  vast  power  and  speed 
of  the  modem  locomotive  engbw,  carrrlng  its 
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),  requlra  the  private  carriage  and 
the  country  team  to  await  Its  passage  and  give 
It  the  r^ht  of  way.  The  laige  steamer  wuch 
navigates  our  riven  creates  an  agitation  of  the 
wstets  which  cannot  be  prev«abBd  without  stay- 
ing ita  speed  and  ciippung  its  usefulness,  and 


I  Incumber  the  streets  with  their 
iioa  trat^  and  render  the  psasage  of  private 
vehicles  more  dlfBoult  and  dangerous.  But 
wUtit  these  Incidental  and  unavoldatde  incon- 
veniences must  be  sabmitted  to,  in  order  that 
the  greater  bmeflt  derived  frton  Use  new  Im- 
pnvemeots  may  be  enjoyed,  there  still  temaln* 
[an  flwdutyofaomanulns  and  operating  tbem  as 
to  do  the  least  poasiDle  In  Jury  consistent  with 
the  ftir  attainment  of  their  substantial  benefits, 
lie  ocean  steamer  is  one  of  the  mat  inventions 
of  the  oentn^,  and  one  of  the  advanced  Instn- 
neDtaUtlsB  of  modem  dvlUaatioa;  but  whilst 
h  nuqr  beely  exercise  its  powerful  propdler 
and  sport  its  leviathan  toopoitions  on  Oe  ocean 
«r  hi  deep  and  open  waters,  ft  Is  tustly  required 

teotirvH  <ITtl»nn»n»fy  iwn  »nA  ifV^^hfylnf 

^Mnsamnmdedby  feebler  craft  in  a  crowded 
haihor.  Under  some  drcumstanoes,  sad  within 
alfanHad  space.  It  mar  even  be  requred  to  dls- 
— lewtlhUieaseofltaordhian  means  of  lo- 
I,  and  resort  to  the  empbyiDent  of  tow- 
■RB  or  oUier  safe  and  quiet  means  td  changing 
Ib  posWon  and  ejfeetfng  He  necessary  more- 
flee  1«  Ono. 


meats.  Such  a  modification  erf  the  use  of  Its 
power,  when  absolutely  required  for  the  safety 
of  otherveaselsrightfullylocated  in  its  vicinity, 
would  produce  no  material  diminution  of  its  ef- 
ficiency in  the  accomplishment  of  its  prindpal 
dedpi. 

However,  we  do  not  mean  to  say  that.  In  the 
^iplicatioQ  of  these  prlnci^ea  to  the  present 
case,  it  was  the  duty  of  The  Nevada  to  remit  the 
use  of  her  propeller  in  leaving  her  place  In  the 
slip  where  she  lay.  The  court  does  not  find  her 
la  bull  for  using  it,  but  for  not  having  a  look- 
out at  bet  stem,  and  tm  the  side  next  to  the 
sUp^who  could  have  seen  the  breaking  away 
of  The  Hart  and  The  Eate  Qreen  from  thefr 


have  averted  tL_ , , , 

ping  <A  The  Nevada's  eng&e.  In  each  a  place, 
audin  the  midst  of  such  a  crowd  of  vessels  as 
then  filled  the  slip,  rinceahedldputher  propel- 
ler in  motion,  she  was  bound  to  use  the  utmost 
caution  and  drcumspection  in  order  to  avoid 
di^g  Injury.  The  lent  that  could  be  expected 
of  lier  was  a  constant  lookout  at  every  part 
But  the  court  finds  that  "No  one  on  board  of 
The  Nevada  knew  of  the  partlDg  of  Tbe  Harf  s 
tines,  or  of  the  swinffhig  of  Tlw  Green,  or  of 
theacddent,  until  mux  they  arrived  at  ZJver- 
pool.  If  a  man  had  lofAed  from  her  deck  over 
her  dde  into  the  slip,  be  could  not  have  failed 
to  see  what  was  going  on  sll  the  time,  from  the 
first  movement  (tf  the  i»opeller,  and  before,  un- 
til she  got  out."  And  the  court  further  finds 
that  "iWe  wasabundant  tlineaflerthe  bresk- 
ing  of  the  fastenings  of  The  Hart,  and  after  [160] 
The  Qreen  b^an  to  swing,  and  after  the  hail  (d 
her  master,  to  have  stopped  tiie  propeller  baf<sc 
the  collision." 

This,  as  it  seems  to  us,  settles  the  case  and 
amply  Justifies  tbe  conclusion  of  law  made  tn 
the  court  below,  that  "The  Nevada  was  In  fault 
for  not  keefdng  a  suffldent  lockout  aft  and  <m 
the  side  next  the  slip,  and  In  not  seeing  The 
Kate  Qreen  when  she  catne  in,  or  as  she  swung 
over,  and  In  not  stopping  the  pr(q>eller  In  time 
to  avoid  the  collision."  in  view  of  tbe  princi- 
ples to  which  we  have  adverted,  and  whidt 
ought  to  oontrcd  this  case,  no  other  condusion 
could  have  been  reached. 

Weiee  iu>  tmr  in  tiu  dterw  o^  U»  (Xrtmit 
Court  and  it  i»,  thtr^ore,  nfirmed,  teilh  inttrett 
andeetU. 
Tm«  oopT.  Ttost: 

James  H.  HoKeniier<  Ocrk,  Snp.  Court,  D.  B. 


UNITED  STATES.  Fff-  *■  »»■., 
e. 

eru  railway  cohpaitt. 

(Sees.  CL,  la  Otto,  mt-tm.) 


irnder  seethnUiattteAat  of  JuneMLUH,  «h. 
HiasamendadbrtheAeteC  JnlrU,im,eh.  UL 

nlhnr  cMnanj  Is  liable  to  par  a  tezef  Bper 
MitoDUietaSnlitwUeh»baBpaM*o  mxmS 
ent  aUsnowncnandhaldns  ofHs  ooupons  and 


[Ho.  II.] 
ArtpudMar.  3, 1801.  Btargmd  Oet.  I7,ia,  U 

DttfUM  Nvt.  n,  isat. 
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Btmaaa  Oomr  (»  raa  UnriD  States. 


r4' XRIIOR  to  llM  Gtrcolt  Ooort  d  the  Uoltod 
BuiMforthf  Southvn  Dfatrks  of  New  York. 
Thl*  action  wu  iKouj^t  In  Um  IMXrict  Court 
of  Uw  United  States  for  the  Boatheni  Dtatiict 
■  'Tew  Tork,l^Ui  —  - 

r  certain  tazea  ai 
dne  and  mnMid. 
Hie  diMrict  court  entered  a  Judgment,  on  an 

r«d  atatement  of  facta,  in  favor  of  tbe  plaint- 
.  for  98,467.48,  bdne  a  lew  nun  than  the 
anurant  dalmed  bf  nld  plaintiff.  This  Judg- 
ment having  beea  affirmed,  on  ernir,  bj  this 
oourt  below,  the  plaintiff  med  out  tlili  vrit  of 


Statement  of  the  caae  by  JTr.AitfiM  FUldi 
Tbia  waa  an  action  to  recover  taxea  alleged  to 
be  (lue  tothe  pUntlfl  on  oettaln  intenat  con- 
pona  paid  bj  Oxo  defendant  in  the  Teart  18M, 
im,  1868  and  1880.  oo  bonda  pterioualr  iuiiwd 
bj  H;  and  alao  certain  penaloea  all«ed  to  be 
due  the  plaindfl  for  falnm  of  the  dcmndant  to 
makeratumaof  thaamountof  thetaxea.  The 
action  waa  founded  on  aecHon  129  of  the  Act 
<a  June  80, 1684,  18  Stat,  at  L.,  S84,  28S,  aa 
amended  br  ncaon  S  of  the  Act  of  JuIt  18, 
U88, 14  SUt  at  L.,  188, 18B. 

ToMt  aection,  aa  amended,  nuvldea  aa  fol- 
lowBT  "That  any  railroad,  canal,  turnpike,  ca- 
[SS9]  '>*I  navigation  or  alack-waler  company,  In- 
debted for  any  money  for  which  boaaa  or  other 
evidence  (dindebtedneM  have  been  iaaoed,  pay- 
«UainOBeorniMevearaafterdate,uponw&i^ 
b  atlpulatea  to  be  paid,  or  coupons  rep- 


^  Mtek  eomMfliP,  and  all  {vtdts  of  audi  com- 

ry  canted  to  the  account  of  any  fond,  or  used 
ooiBBtruction,  shall  be  aubject  to  and  pay  a 
tax  of  live  fw  cmfKBi  on  Uw  amount  of  all  such 


compi^ieiai 
dwiOtholdfi 


by  authorized  to  deduct  and  withhold  from  all 
pmncnta  on  account  of  any  interest  or  coupons 
and  divMotda  d  ue  and  paj^ble  aa  af oretald,  t)M 


■aid  con))Miiieam^haTeconti«cled 

and  a  list  or  ratum  shall  be  made  and  rendered 
to  the  assessor  or  asaiMant  assoeor,  on  or  be- 
fore the  tenth  day  of  the  month  following  that 
In  which  said  interest,  coupona  or  dividends  be- 
come due  and  pavable,  and  as  often  as  every  six 
mcnths;  and  said  list  or  i^um  thall  contdn  a 
true  and  faithful  account  of  the  amount  of  lax, 
vid  there  shall  be  annexed  thereto  adeclaratlon 
of  the  president  or  treasurer  of  the  company, 
tinder  oath  or  alflrmatloii,  in  form  and  manner 


Internal  Revenue,  (hat 

andidtUulaooomitof  addlax.    And  for  any 


tuni,  with  the  ttodanttmi  annexed,  <v  (tf  the 
payment  <rf  the  tax  as  aforeaald,  the  company 
making  ancb  default  shall  forfeit  aa  a  penaltv 
the  sum  of  (1,000;  and  in  case  of  any  default 


aforesaid,  the  ai I  and  ooUectitai  of  the  n 

tax  and  penaltv  shall  be  made  acoordinc  tothe 
providoaa  of  law  In  other  cases  of  neglect  or 
refusal;  IVovtded,  That,  whenever  any  of  the 
companies  mentioned  in  this  •ectioo  thall  be  un- 
able to  pav  the  interest  on  their  indebtedness, 
and  shall  b  fact  fall  to  pay  such  Interest,  that 
in  such  casea  the  tax  levied  by  this  section  shall 
not  be  paid  to  the  United  States  unto  said  com- 
panies resume  the  pt^rtn^t  <^'  Interest  on  their 
bdebtedneaB." 

The  case  was  tried  hi  the  District  Court  for 
the  Southern  District  of  New  York  upon  an 
agreed  statement  of  facta,  of  which  the  loUow- 
ing  are  all  that  are  deemed  material  to  explain 
the  queation  raised  and  decided.  By  this  state- 
ment it  was  admitted  that,  prior  to  September 
1, 18M,  the  defendant  had  Issued  aterlmg  cou- 
pon btmds  to  the  amonnt  of  £800,000,  dated 
September  1,  1888,  tha  principal  of  which  waa 
payable  two  years  after  date,  drawing  intereat 
at  8  per  cent  per  annum,  payable  aemi-annually 
on  the  fliat  days  of  Harch  and  September  of 
each  year;  and  the  prindpal  and  interest  of 
which  were  payable  In  London,  Enriaud.  at  the 
office  of  Junius  8.  Morgan  &  Co.,  bankets,  of 
London;  that,  after  Hanhl  1888,  and  prior  to 
September  1. 1808,  the  defendant  bad  issued 
ana  sold  bonds  of  the  same  clasa  amounting  U 
£200,000,  the  prindpal  and  Interest  of  vbM 


were  parable  ^  ttie  same  place  as  the  bonds 

prevloudy  i«— -■'  "----"-*- •^--'-  —>■>-—-- 

poruforfntei 

J.  S.  Morgan  A  Co.,  J.  T.  Mackenzie  and  Stem 


IS  forfnteiest  attached,  were  sold  directly  tc 


18BB,  1887,  1888,1...  . 
were  all  held  by  uon-realdent  aliens,  and  not  t^- 
dtlxens  of  the  United  States  exc^  bond*  to 
the  amonnt  of  £90,000,  and  the  coupons  at- 
tached, which  were  held  and  owned  by  a  dti- 


«by 
zen  or  dtizens  of  the  United  Stalea  residlnr 
Europe;  that  the  amount  of  interert  on  alft 


the 


Morgan  &  Co.,  before  the  datea  at  which  It  fell 
due,  and  as  it  fell  due  waa  paid  br  J.S.Morgas 
ft  Co.,  at  their  banking  honae  in  London,  to  lb* 
holders  of  the  bonds  and  coupons;  that  the 
amonnt  of  inleiest  paid  ia  the  years  mentioned 
on  the  above  described  bonds  vrss  £188.000, 
of  which  £4,S00  wen  paid  on  the  £»,00l> 
held  by  a  dtlzen  or  dnzena  of  the  Umted 
States;  that  the  defendant  made  no  returns  to 
the  assewoT,  or  to  any  other  officer  of  th« 
Internal  revenue  of  ttte  United  Sbdes,  of  the 
payment  of  the  Interest  orany  part  thereof,  luv 
did  it  ever  par  to  the  United  Statea,  or  to  any- 
one on  tfaet  MhaU,  S  per  cent  tax,  or  any  tax 
on  the  interest  or  anv  part  thereof;  nor  did 
the  defendant  withhold  the  tax,  or  any  naH 
thereof,  from  the  amount  of  the  interot,  Dut 
paid  the  full  amount  to  the  bolden  of  the  bonds; 
and  that  no  atteBsment  waa  ever  made  by  tb» 

loe  u.  Bw 

Digitza^JbyC-OOglC 


TJinTKD  Btatxs  v.  Erik  R  Co. 


fortbepkyntentof  thesuDe  tothe  United  States 
ontU  December  81, 1673. 

The  district  court  held  that  the  defendant  was 
BotliaUeforalax  on  the  £181,800  sterling  Mid 
for  lat«reBt  upon  coupons  and  bonds  ownedand 
held  by  non-ieiident  aliens,  bat  was  liable  for 


tbe  tttx  CD  £4,800  steriing  paid  for  interest 
onpooa  and  bonds  owned  and  held  by  dtis_   . 
>f  the  United  States;  and,  also,  that  the  defend- 


is  liable  for  only  one  penalty  for  failure  to 
make  return  to  the  revenue  offlcerof  the  amount 
paid.   Judgment  was  rendered  accordingly. 

fVom  this  Judgment  the  pMntiff  carried  the 
eaae  to  the  arcuit  court,  which  affirmed  the 
Judgment  of  the  district  court.  To  rt-Tiew  thia 
latter  Judgment  a  writ  of  error  was  taken  from 
this  court. 

Two  questionB  were  presented  for  determina- 
tion: 

fitrtt,  Whetherthecourtbelowerredinhold- 
ing  that  tlie  defendant  was  not  liable  to  pay  the 
•*^--i  tax  on  the  £181.B00  sterling  * " 


wluch  defendantpaid  to  non-resident  alien ' 

~  holders  ofcoupons  and  bonds.  Nol___ 
IS  made  as  to  the  liability  of  the  defend- 


ers and  holders  ol 


o  the  £4,a00  interest  paid 
to  American  citizens,  as  adjudged  by  the  court 
below;  and, 

Second.  Whether  the  court  below  erred  In 
bidding  that  the  defendant  was  liable  for  one 
penalty  odIt  out  of  tbe  seven  which  tbe  plaintiff 
claimed  In  its  complaint. 

Mam.  Jit  B.  Smith,  Ant.  AUy.  Gen. ,  and  S. 
F.PhIlUpa,fiMtn'tor-(?«n.,forplainti£tinerTor. 

Mr.  'Vim.  D.  Bhlpmtm,  for  defendant  In 


Mr.  CKt^JtMAee  Wait*  delirered  the  opin- 
ion of  the  conrt: 

Thit  jvdgjnejit  iM  rmertedoa  the  authority  of 
BaOnxtd  Company  t.  Ooiketor,  100  U.  B..  5»Q 
[XXT.,  647],  and  Out  eauae  it  remanded,  vnilh 
hutmetiim*  to  miter  a  judgment  in  faror  of  Vie 
UttUed  ^atet,  for  tie  equ%taitnt  in  lavffut  nwn- 
^cflAe  United  Statet  of  lAe  tax  of  m.dOO  eter- 
hmg,  with  interett  of  tie  rate  of  iper  cent  per 
m»»umfrom  the  eeteral  timet  iehen  the  tame  be- 
ewae  Su  and  paj/aik  arwrdii^  to  Vte  agreed 
ilmtement  effaett  im  vhich  the  tuiunittion,  teat 
wude  Mou.  As  no  claim  was  made  on  tbe  ar- 
goment  in  this  court,  either  for  apenalty  or  for 
the  currency  value  of  the  pounds  sterling  when 
the  taxes  f^  due,  we  Iiave  not  considered  the 
questions  wbich  would  hare  arisen  If  such  a  de- 
mand had  been  made.    For  these  reasons  the 


Juiwa  H.  IfoEeDnejr,  Clerk,  Bup.  Court,  U.  B. 


IS  given  in  the  case 
■rf  the  JI.  A  a>.  T.  OaUeetM^,  100  U.  8.,  09S 
[ZXV.,  S47].  I  ooDCurred  In  the  Judgment  in 
Owt  cue,  as  in  this,  on  grounds  eBsenuallv  dif- 
ferent frmn  those  rtven  by  the  court  lalways 
icftaided  the  tax  vrtiidi,  by  the  123d  section  of 
the  huonal  Revenue  Act  of  1864  [18  Slat,  at 
Bee  MOro. 


the  bonds  and  upon  the  diridraoda  d 

the  stock,  of  railroad  and  other  conorationa.fi- 
a  tax  on  the  incomes  pro  tanto  of  the  holden  of 
such  bonds  and  stock.  [3tMabdaI«  v.  Int.  Co.'\, 
80WalL,888  [87  U.  S..ixn.,  8511;  R.  R,  (S>. 
V.  Bote,  m  U.  B.,  78  [XHV.,  87«].  As  to  the 
interest  payable  on  bonds,  it  was  nota  tax  upon 
the  companies  in  respect  of  a  debt  owed  by 
them,  nor  upon  the  property  represented  there- 
by. The  profierty  ootaiaeo  by  the  proceedsof 
the  loans  represented  bj  tbe  bonds  was  taxable. 
(if  not  taxed)  in  anolber  form.  That  property 
consisted  of  the  railroad  tracks,  or  canal,  and 
otherspeciflcpropertj  of  tbe  companies  respect- 
ively. If  this  property  was  not  taied  directly, 
It  was  taxed  indirectly  by  mcHos  of  the  duty  of 
3^  per  cent  which  was  laid  on  their  gross  earn- 
ings. The  tax  laid  upon  their  bonds  was  in- 
tended to  affect  tbe  owners  of  the  bonds,  and 
whilst  the  companies  were  directed  to  pay  it, 
Uiey  were  authorized  to  retain  tbe  amount  from 
the  Installments  due  to  the  bondholders,  wheth- 
er citizens  or  aliens.  The  objection  that  Con- 
gress had  no  power  to  tax  non-resident  aliens,  is- 
Dwt  by  the  fact  that  tbe  tax  was  not  asseeeed 
against  them  personally,  but  against  the  rtm, 
the  credit,  the  debt  due  to  them.  CougresB  baa 
the  ri^hl  to  tax  all  property  within  the  jurisdic- 
tion of  tbe  United  States,  with  certain  excep- 
tions not  necessary  to  be  noted.  The  money 
due  to  non-resident  bondholders  In  this  case  was 
in  tbe  United  States — in  the  bands  of  theCcm- 
pany^before  it  could  be  transmitted  to  Locdon, 
or  other  place  where  the  bondholders  redded. 
Whilst  here  it  was  liable  to  taxation.  Congress, 
by  the  internal  revenue  law,  by  way  of  lax, 
slopped  a  part  of  tbe  monej  before  its  transmlG- 
sioD,  namely:  S  percent  of  It.  Plausible  grounds 
for  levying  such  a  tax  migbt  be  assigned.  It 
might  oe  said  that  tlie  creditor  is  protected  by 
our  laws  In  Ibe  enjoyment  of  the  debt;  the!  the 
whole  machinery  of  our  courts  and  the  phys- 
ical power  of  tbe  government  are  placed  at  Lis 
disposal  for  its  security  and  collection. 

Whether  taxation  tlius  imposed  would  be  re- 
spected by  foreign  governments  if  tlie  creditor 
could  bring  before  their  courts  the  debtor  Com- 
pany or  its  property,  does  not  concern  us  In  con- 
sidering the  question  now  presented.  There  ia 
nothing  in  the  Constitution  which  authorizes 
this  court,  or  any  other  court,  ,lo  disaffirm  the 
power  of  Congress  to  lay  the  lu.  Congress  ia 
'*-  """  Judge  of  the  propriety  or  expediency  of 


laying  it. 


far  as  the  power  of  Congreee  Is 
concemeu,  regarded  in  reference  to  any  power 
the  courts  have  to  limit  or  restrain  it,  I  see  no 
reason  why  Congress  may  not  lay  a  tax  upon 
any  property  on  which  the  government  can  lay 
its  bands,  whether  within  or  without  the  juris- 
diction of  the  United  States.  If,  In  imitation  of 
the  dues  levied  by  Denmark  upon  vessels  passine 
through  the  Cattegat  Sound,  Congress  should 
levy  a  duty  upon  all  vessels  passinz  through 
tbe  Strait  of  Florida,  I  do  not  know  of  any  pow- 
er which  the  courts  possess  to  prevent  it.  It. 
might  create  complications  with  foreign  gov- 
ernments, it  h  true,  and  involve  tbe  country  in 
war;  but  Congress  has  the  power,  if  It  choofea 
to  take  the  responsibility,  of  creating,  or  giving 
occasion  to  such  complications.  The  responsT 
bility  rests  upon  it  alone. 


ib.Google 


tsfi-tn 


BEntmB  CoEBT  or  tbx  Uiima  Statxa. 


Bo  tf .  In  vxliig  moner  due  twma  dtfaen*  of 
Ihe  Uidled  SUIm  to  foralgn  dUteiu,  anr  com- 
pHc  .zona  arin  wttb  Um  goTCrammta  to  wUdi 
tb'.  Jitter  an  nibtact,  Concnaaaloiwhuthere- 
qimriblUty,  andutlMoa&deiMtrtmentcif  our 
^Temment  which  hu  a  right  to  take  auch  ft 
nipnnslUlitT,  In  the  Fbreign-HM  Bend*  Qua, 
IS  ^lU.  m  U.  B.,  XZI.,  146,  IM,  179],  the 
Slate  Legfilature  had  hid  a  tax  on  the  loterert 
payable  upon  the  bonds  of  all  corponUlona  ddng 
bDEdneai  hi  the  State;  and  authorized  the  cton- 
panlea  to  retain  the  anwuDt  out  of  the  interest 
payable  to  the  bondholden  without  renrd  to 
their  residence  ornationalltj.  looncurredinlhe 
Judgment  rendered  In  that  case  oq  the  nound 
that  the  State,  In  passing  nidi  alaw,  MplkaUe 
to  pre-ezlBdng  conlracU,  exceeded  Its  Just  pow- 
cnunder  our  fonnofgoreimnent,  andth^the 
law,  in  its  effect  upon  non-resident  bondhoU- 
«n,  impaired  the  obUg^lon  of  the  contract 

Considering,  therefore.that  if  Congieas  chooses 


VI  lO  control  Its  action,  or  lugiTouj  ieuiu.  uj 
parties  affected  by  it,  I  concur  in  the  judgment 
of  rerenal. 
Tnieoopj.    Teat: 

James  H.  MoEesiiBy,  OtoA,  Sup.  OnaU  C-  B. 

Mr.  JuOk*  FlaU.  ditaenting: 
I  am  not  able  to  agree  with  tbe  ma^rity  of 
the  court  in  tbedeciidon  of  this i™.-. — 


The  tax 

, ^  judem 

upon  the  income  of  non-rerii 
nodiingelM.  The  12Sd  section  of  the  Revenue 
Act  of  1864,  aa  amended  1^  that  of  1866,  sub- 
jects the  Interest  on  the  bonds  of  the  Company 
to  a  tax  of  G  per  cent,  and  authorizes  the  Com- 
pany to  deduct  it  from  the  amount  payable  to 
[331]  [he  coupon  bolder,  whether  he  be  a  non-res- 
ident alfen  ta  a  cttizea  of  the  United  Slates. 
The  Companv  Is  thus  made  the  agent  of  the 
Oovemment  for  the  collection  of  the  lax.  It 
pays  nothing  itself;  the  tax  is  exacted  from  the 
cradilor,  the  party  who  holds  the  coupcHu  for 
Interest.  No  collocation  of  words  can  change 
this  fact.  And  so  It  was  expressly  adjudged 
with  Toference  to  a  rimilar  tax  in  the  ease  of 
U.B.Y.  B.R.  Co.,  reported  In  the  ITth  Well., 
ret  U.  B.,  XXI.,  tm\.  There  a  ux,  under 
the  same  statute,  was  dalmed  upon  the  Interest 
of  bonds  held  by  the  City  of  Baltimore.  And  it 
was  dedded  thht  the  tax  was  upon  the  bond- 
hcdder,  and  not  upon  the  corporation  which  had 
issued  the  bonds;  that  the  corporation  was  only 
aconrenient  means  of  collecting  It;  and  that  no 
pecunlaiT  burden  wh  cast  upon  the  corpora- 
tion. This  was  the  precise  question  upon  which 
the  dedsion  of  that  case  turned. 

A  paragraph  from  the  opinion  of  the  court 
wiUdMwtbis,  tieyond controveiqr.  "Itisnot 
taxation,"  aald  the  court,  "that  gorenunent 
ahoald  take  from  one  the  profits  and  gtina  of 
another.  That  Is  taxation  which  cotnpds  one 
to  pay  for  the  support  of  the  goTemment  from 
hii  own  g^ns  and  of  his  own  proper^.  In  the 
cases  we  arc  considering,  the  corporatlonparts 
not  with  a  farthing  of  Its  own  property.  What- 
-erer  sum  It  pays  to  the  Koreminent  is  the  prop- 
«rty  of  another.  Whether  the  tax  la  live  per 
«ent  on  the  dividend  or  Interest,  or  whether  It 
be  flfty  per  centre  corporation  Is  neftber  rich- 
er nor  poonr.  Whatever  It  Umis  pays  to  the 
IH 


government,  it  by  law  withholds  ftom  the  cmd. 

ftor.    Ifr--—   '^—  • 

orwhate  

or  in  one  unbroken  sum.    If  there  be  a  lax.  It 

Sys  exactiy  llie  same  warn  to  its  ciedilor,  less 
e  per  cent  thereof,  and  this  five  per  cent  I*. 
pays  to  the  government.  The  recdven  may  he 
two,  or  the  recover  may  be  tme,  but  Ihe  payer 
pays  the  same  amount  m  dther  event.  It  is  no 
pecuoiaiy  burden  upon  thecorporMfou,  and  no 
taxation  of  the  corporatian.  The  tnuden  &Db 
on  Uie  creditor.  He  Is  the  party  taxed.  In  the 
case  before  us,  this  question  contnds  Its  decMon. 
If  the  tax  were  upon  the  railroad,  Iheie  Is  no 
defense;  It  must  be  paid.  ButtM  MoUthatUu 
lax  iit^atad  bg  t/u  aS4  teeUen  it,  in  (uMcmee 
ontf  in  low  a  (oa  iQKm  0U  lineonw  ^  Me  <T«iM»r 
or  tIedeMaer,  and  not  ataa  t(mm  tt«  eorjwra-  r**ai 
Hon."  Bee,  also,  Sh^  v.  B.B.  a>..e  WaD.,  ^'"" 
16  [78  V.  8..  ivm.,  8181,  and  a  a  Cb.  t, 
JaeimH.  lid.,  aes,  288  [74U.  a, XIX., 88,  W]. 
The  bonds,  upon  the  Interest  of  which  Ihe 
tax  In  this  case  was  laid,  are  hdd  In  Europe, 
prindpallj  in  En^and;  they  were  n^otlated 
there;  (he  prindpal  and  Interest  are  navafalit 
there;  th^  are  held  by  aHens  ther&  ai 


that  Congress  might  impose  a  lax  upon  prop- 
er^ anywhere  in  the  world,  and  this  court 
could  not  question  Ihe  validly  of  the  law, 
though  Ihe  collection  of  the  tax  might  be  im- 
possible, unless,  perchance,  tiie  owner  of  the 
property  should  at  some  time  vidi  thlscountiT 
or  have  means  in  It  which  could  be  readted. 
This  court  will,  of  coune,  never,  in  terms,  an- 
noimce  or  accept  any  such  doctrine  as  this.  And 
yet  it  is  not  perceived  whoeln  the  substantial 
difference  lies  between  that  doctrine  and  the 
one  which  asserts  a  powa  to  tax.  In  any  case, 
aliens  wbo  are  beyond  the  limitsof  the  oountij. 
The  debts  of  the  Company,  owing  tot  Interest, 
are  not  property  of  the  Company,  althongti 
counsel  contended  they  were,  and  would  thus 
make  the  wealth  of  theoonntiTinaeaaebyths 
augmentation  of  the  debts  of  ita  coiporationaL 
Debts,  being  obligations  at  the  debbns,  are  tha 
property  of  the  craditon,  so  far  as  they  have 
any  commercial  value,  and  It  Is  a  misuse  of 
terms  to  call  them  anything  else;  they  aocom- 
pany  the  creditors  wherever  the  latter  go;  their 
mCm  is  with  the  latter.    I  have  supposed  here- 


tofore that  this  was  common  learning,  reoulr- 
ing  no  argument  for  its  support,  bdng,  In  fact, 
a  seU-evideni  truth,  a  recojrnitkm  of  which  fol- 


lowed its  sUtement.    Norls  thli  the  less  M 

cause  the  Interest  may  be  called  in  the  statute 
apart  of  the  gdns  and  pixdilsot  the  Cmqmny. 
Words  cannot  chan^  tiw  fact,  though  thi^ 


makes  no  gains  or  proflls  on  its  budness  ancl 

borrows  the  money  to  meet  lU  intenst,  thoualt 

It  be  in  the  maricets  abroad.  It  is  slffl  requirod  [3331 

under  the  statute  to  withhold  from  It  Am  amoiiDi 

ofthetuct.    If  tt  pays  the  tnterast,  thqogb  I 

be  with  funds  whicn  wen  never-tn  the  Vm«t 


never-tn  the1^t«a 
IMD.  S. 
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8Mtfla,  it  must  deduct  ttio  tftXM.  Tbe  Gareni- 
mrat  Ifatti  UysBtaz,  IhnnubtbeiiwtrunieiiUI- 
19  of  the  Company,  upoDUiB  Income  of  t  non- 
nridool  aUen  orer  whom  It  caonot  Jostly  exer- 
dM  my  contra),  nor  upon  whom  it  can  Justly 
IsTuiy  burden.  ' 

Tbe  CM^JiuUet,  inhk  opinion  in  thli  case, 
wtien  afBmdng  the  Judgment  of  the  district 
court,  happily  condensed  tlie  whole  matter  into 
afewwoioa.  "  The  tax,"  Iwsayft,"  for  which 
tlie  suit  was  brought,  was  tlie  tax  upon  tbe 
owner  of  the  bcmd,  and  not  upon  the  dcfend- 
aot.  It  was  not  a  tax  in  ttie  nstuie  of  a  tax  in 
mn  upon  the  bcmd  itself,  but  upon  the  income 
of  the  owner  of  the  bond,  denTed  from  that 
particularptcceof  propetty.  Tbe  foreign  owner 
of  these  bonds  was  not  in  any  rapect  subject 
to  the  JurMtction  of  the  United  Stales,  neltVr 
was  this  portion  of  his  income.  His  debtor 
was,  and  ao  was  the  mooejr  of  l>i>  debtor,  but 
the  money  of  his  debtor  did  not  become  a  part 
of  bis  income  until  it  was  piJd  to  him,  and  in 
this  caeo  tbe  payment  was  oiUslde  of  the  United 
States  in  accordance  with  the  obli^tioos  of  the 
contract  which  be  held.  Tbe  power  of  the 
United  States  to  tax  is  limited  to  peiaona,  prop- 


subjects  within  its  Jurisdiction."  SaltDiaion 
Hbreign^muBondt,  15  Wall.,  800  [(»  U.  8., 
XXL,  179]. 

"A  personal  tax,"  says  the  Supreme  Court  of 
New  Jersey, '  'is  the  burden  imposed  by  govem- 
ment  on  Ite   own   dtiienB  for   the  benefits 


K 


Hon  and  lla  hwa,  and  any  g 

J  justly 

of  tbe  intetUMnt  sentiment  of  the  dvlltzed 

world."  .Oatov.  J&wt;28N.J.  L.(SZab.).  S31. 

h  ImpOBing  a  tax,  says  C%.  J.  HatBhill,  the 

L^Maturo  acts  upon  IM  constituents.     "  All 

subjects,"  he  adds,  "  over  which  the  power  of 

a  state  extends   at«  objects  of  taxation,  but 

those  orer  whkh  it  does  not  extend  are,  upon 

tbe  soundest  prindptea,  exempt  from  taxation. 

_     This  propoattion  may  almost  be  pronounced 

miJgdf.^Tl^teDt''  XeOiUtcehw.MaryUmd.iWhea.t.. 

4!8,49B. 

There  are  limltatl<ms  upon  tbe  powen  of  all 


labere  in  their  very  nature  and  structure,  and 
this  It  one  of  then — that  no  rightful  authority 
can  be  exerrisedbr  Ibemorer  Mien  •ubJecU,or 
dlixens  realdenl  aoroad  or  over  their  property 
Ihcfe  situated.  TUa  doctrine  may  be  said  to  be 
axiomatic,  and  courts  in  Eufland  have  fell  il  so 
oUigaiory  upon  them,  that  where  general 
Krms,  used  in  Acts  of  Farllameiit,  seem  to 
contravene  It,  they  have  narrowed  the  construc- 
tion to  avtrfd  that  concloslon.  In  a  memorable 
esM,  decided  by  £»RrStowell,  which  Involved 
the  legality  of  UM  seizure  and  coBdemnation  of 
a  Frach  vessel  engaged  In  tbe  slave  trade, 
which  was,  In  terms,  within  an  Act  of  PsrUa- 
Bcnt,  that  dtstinKuisbed  Judge  said :  "  That 
ndlher  tbis  British  Act  of  Parliament  nor  any 
iwiiiiilssliiii  founded  on  it  can  affect  any  rl^t 
or  interest  of  fordgnen  unleH  they  an  founded 
upon  prindpks  and  Impoee  regulations  that  are 
eoMMent  with  the  law  of  Nations.  That  ii 
the  Mily  law  which  Qmt  Britain  can  apply  to 
&e  IS  One 


them.andthegeneralltyof  any  terms  emploved 
in  an  Act  of  Parliament  must  be  narrowea  in 
construction  by  a  religions  adherence  tbeieto." 
£tf  Leuit,  2  Dod..  m 

Similar  langnage  was  used  by  Mr.  JvtUet 
Bailey  of  the  Ein^s  Bench.  In  Madnao  v.  Wil- 
It«,  8  B.  &  AU.,  8SS,  where  the  queation  was 
wbetber  the  Act  d  Ivliament.  which  declared 
tbe  slave  trade  and  all  dealings  therewith  v 
lawful,  Justified  tbe  sdiure  oT 

3  at  elaves  on  boai 

ih  naval  vessel,  an . 

it  did  not"  The  odlousueas  of  the  trade  would 
have  carried  the  Justice  to  anoth«  conclusion  if 
the  public  law  would  have  i^ennitted  it,  but  ho 

saM,  "That,  although  the  Un '  " 

the  Legislature  In  the  statute  n 


trade  unlawful  if  carried  on  by  them ;  it  cannot 
applv  in  any  way  to  a  foreigner.  It  Is  true  that 
li  Uila  were  a  trade  contra)^  to  the  law  of  na- 
tiona  a  foreigner  could  not  maintain  this  action. 
But  it  Is  not ;  and  as  a  Bponlanl  could  not  be 
conridered  as  bound  by  ue  Acts  of  the  BritiBh 
Legislature  prnhibiting  this  trade,  It  would  be 
uD^ist  to  deprive  him  of  a  remedy  for  tbe  heavy 
damage  be  has  sustained."  18851 

loUiecBseof  7;(e.i;»Uon,  9WbeaL,SeS,  a 
libel  was  filed  against  the  Collector  of  the  Dis- 
trict of  St  Mary's  for  damages  occasioned  by 
the  sdnire  of  the  ship  and  cuvowbUat  lying  in 
a  river  within  the  territory  of  the  King  of  Spdn, 
and  Mr.  JtuUai  Story  said,  speaking  for  the 


court,  that  "The  laws  of  m 


n  Justly 


far  as  regards  Its  own  citizens.  They  can  nave 
no  force  to  control  the  soverdgnty  or  rights  of 
any  other  Nation  within  its  own  Jurisaictlon. 
And  however  general  and  comprehensive  the 
pbiBseology  used  in  our  munidpal  laws  may 
be,  they  must  always  be  restricted  in  construc- 
"^1  to  places  and  persons  upon  whom  the  Leg- 
iatures  have  authority  and  Jurisdictloo." 
When  the  United  States  became  a  separate 
and  independent  Nation,  they  became,  as  said 
by  Cbanedlor  Kent,  "subject  to  that  system  of 
rules  which  reason,  moralitv  and  custom  had 
established  among  the  enllgbtened  Nations  of 
Europe  as  their  public  law,"  and  by  the  li^t 
of  that  law  must  their  dealings  with  persons  of 
a  foreign  Jurisdiction  be  ooneiderea  1  and  ac- 
cording to  that  law  there  could  be  no  debatable 
ouestlon,  that  tbe  Jurisdiction  of  the  United 
Slates  over  persons  and  property  ends  where 
the  foreign  Jurisdiction  wguiB. 

What  urgent  reasons  press  upon  us  to  hold 
that  tbis  doctrine  of  public  law  may  be  set  aside, 
and  that  tbe  United  Btatea,  in  diw^ard  of  it, 
may  lawfully  treat  as  subject  to  their  taxlni 
power  the  Income  of  non-reddent  aliens,  derived 
From  the  Interest  recdved  abroad  on  bonda  of 
?orporatiaaa  of  this  country  negotlaUe  u>d  pay- 
able Uienf  If,  fn  the  form  of  taxes,  tbe  United 
Slates  may  authoriie  tbe  withboUInf  of  a  por- 
tion of  such  interest,  lite  amount  will  be  a  ma^ 
ter  in  their  dtacratlon;  Ib^  may  authorise  tbe 
whole  tobe  withheld.  And  If  they  can  do  this, 
why  may  not  the  States  do  the  same  thing  whb 
retraence  to  the  boodi  Issued  by  corpontlons 
created  underthdrlawsT  They  will  not  be  slow 
to  act  upon  tbe  example  set.  If  snchataxmay 
be  levied  by  tlie  United  States  In  tbe  rightful 
lU 
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exerdse  of  thdr  taxing  power,  why  may  not  a 
dmilar  tax  be  levied  apontbelnierMtoiiboDdB 
of  the  lame  corporaUons  by  tbe  Slates  vitbln 
their  rcraective  juiisdictionB  In  therif^htful  ei- 
(886]  ^^^  of  their  taxing  power!  What  U  sound 
law  for  one  sovereignly  ought  "to  be  Bound  law 
for  another. 

It  is  said,  in  answer  to  these  views,  that  the 
irovemmenta  of  Europe— or  at  least  some  of 
t'jcm,  where  a  tax  la  laid  on  Incomes — deduct 
from  the  interest  on  their  public  debts  the  tax 
duo  on  the  amount  us  inrome,  whether  payable 
to  a  non-resident  alien  or  a  subject  of  tliec( 
try.  Thia  is  true  In  some  instances,  and  it 
been  suggested  in  justlflcatlon  cf  it  that  thi 
terest,  being  payable  at  their  treasuries,  is  un- 
der tbclr  control,  the  money  designated  for  It 
being  within  their  Jnrlsdic^on  when  aet  apart 
for  the  debtor,  who  must  in  person  or  by  agent 
enter  the  country  to  receive  ft.  That  preaenla 
a  case  different  from  the  one  before  us  in  this 
— tliBt  here  the  Interest  ta  payable  abroad,  and 
the  money  never  becomes  the  property  of  the 
debtor  until  actually  paid  to  him  there.  "* 
whether  we  speak  of  tbe  obligation  of  the 
pany  to  tbeholderof  the  coupons,  or  the  money 
paid  in  Its  fulfillment,  it  is  held  abroad,  not  be- 
ing, in  either  case,  within  tbe  iurisdtction  of  the 
United  States.  And  with  reference  to  the  tax- 
ation of  the  interest  on  public  debts,  Mr.  Pbilli- 
more,  in  his  treatise  on  Jntemational  Laws, 

"It  may  be  quite  right  tliat  a  peison  having 
on  income  accruing  from  money  lent  toa  foreign 
Stnteshouldbe  taxed  t>y  bis  own  countTT  on  his 
Income  derived  from  this  source; and ilhisown 
country  Impoae  en  Income  tax.  It  is,  of  course, 
a  convenience  toall  parties  ttiat  the  government 
which  is  to  receive  the  tax  should  deduct  It  from 
the  debt  which.  In  this  Instance,  that  govern- 
ment owes  to  the  payer  of  tbe  tax,  and  thus 
avoid  a  double  process;  but  a/r/reigner,  not  reri- 
dent  inVte  Slate.itnoftiabUlo  be  taxed  by  the 
Slate;  and  It  seems  unjust  to  a  foreign  creditor 
to  make  use  of  Ibe  machinery  which,  on  tbe 
ground  of  convenience,  is  applied  in  tbe  cases 
of  domestic  creditors,  In  order  to  subject  him 
to  a  tax  to  which  he  is  not  on  principle  liable." 
2d  Vol.,  H.  10; 

Here,  also,  Is  a  further  difference:  tbe  tax  here 
Is  laid  upon  the  interest  due  on  private  contracts. 
As  observed  by  counsel,  no  other  government 
hu  ever  undertaken  to  tax  the  Income  of  sub- 
jects of  another  Nation  accruing  to  them  at 


tracts  between  individuals. 

r.._     litia  case  is  decided  upon  tbe  authority  of  iT. 

[887]  B.  cb.  T.  CcUeet^,  reported  in  100  U.  B.,  690 
[XXV.,M7],aad  the  doctrines  from  which  I  dis- 
sent necessarily  flow  from  that  decision.  When 
Ihatdedaion  was  announced  I  waaawrebenrire 
that  the  conchisionB  would  follow  wUch  I  now 
•ee  to  be  Ineviteble.  It  matters  not  what  tbe 
Interest  may  be  called,  whether  classed  among 
gains  and  profits,  or  covered  up  by  other  forms 
of  expresflon,  the  fact  remain8,tbe  tax  is  1^  up- 
on It,  and  that  Is  a  tax  which  comes  from  the 
party  entitled  to  the  interat— here^  a  Don-red- 
dent  allenlnEnsland,  who isnot  and  never  has 
been  subject  to  Uie  jurisdiction  of  this  countir. 
In  that  case  the  lax  Is  called  an  excise  on  the 
bualneM  of  the  cUm  of  corporations  mentioned 
IM 


and  Is  held  to  be  laid,  not  on  tbe  bondholder 

who  receives  tbe  interest,  but  upon  the  earn-  ^ 

ings  of  tbe  corporations  which  pay  it    How  can.  ii 

s  tax  on  the  interest  to  be  paid  be  called  a  tax  i 

on  the  earnings  of  the  corporation  if  it  earns  >: 

uothing^if  it  borrows  tbe  money  to  pay  the  in-  'A 

terest?  How  can  It  be  said  not  to  be  a  tax  Qpoa  ii 

the  income  of  the  bondholder  when  out  of  his  a 

interest  tbe  tax  ia  deductedf  m 

That  case  was  not  treated  as  one,  the  dIsiKwI-  Hi 

tion  of  which  was  considered  important,  asset-  la 

tlinr  a  nile  of  action.    Tbe  opening  languam  \i 

of  the  opinion  Is:    "Aathe  sum  In  this  suit  is  a 

small  snd  the  law  under  which  the  tax  In  quea-  ty 

tlon  has  long  dnco  been  repealed,  the  caseisof  «j 

little  consequence  as  regards  any  principle  In-  ^i; 

volved  in  it  aa  a  rule  of  future  action.      Bnt  ab 

now  it  Is  invoked  in  a  case  of  great  magnitude,  'kg 

and  many  other  similar  cases,  as  we  are  la-  tki 

formed,  are  likely  soon  to  be  before  us;  and,  9  4 

though  it  overrules  repeated  ondcolemnadjndi-  1^ 

cations  rendei'ed  after  full  argumeot  and  ma-  ^^ 

ture  deliberation;  thoueh  It  is  opposed  to  oneof  .^ 

(be  most  important  and  salutary  principles  of  ^^ 

public  lBW,iti»tobereceiveda9ConcluBive,and  ^ 

no  further  word  from  the  couil,  eilber  in  ex-  ^. 

planallonor  Justitlcationof  it,  IslolKbeaid.    I  ^ 

cannot  believe  that  a  principle  so  !m|>ortant  aa  ^  ^ 

the  one  announced  here,  and  so  injurious  In  its  ..J 

tendencies,  so  well  calculated  to  elicit  unfavor  '>." 

able  comment  from  the  enlightened  sentiment  j^^ 

of  the  civilized  world,  will  be  allowed  to  pasa  J^ 

unchallenged. though  thecourt  Issilent  upon  it.  ^^ 

I  think  the  Judgment  should  be  affirmed.  ,  * 

Truecopy.    Test;  "' 

JanMB  a.  McKenne]',  Clerk,  Sup.  Court,  U.  8.  -4  b 

atod-lOa  U.  8.,  OL  i,  ^ 

3(  r 

EDWARD  8CHWED  et  au.  AppU..      [x^^^n 


WILLLUI  SMITH  et  al. 
(See  8.  C,  ISOtto,  ise-noL) 
Jwritdietton^  B 
Althoufb  the  effect  ol 


■nil  to  Mve  eipeiiae,  nallher  one  of  whom  aeparata- 
ly  reooveied  S!l,an,  tbe  amount  Is  not  sulBcleDt  te 
-'—  -lefendant  tbe  rlslit  of  appeal  to  this  court. 

[No.  \mT^ 

Motion  tuimittal  Jfoe.  IS,  I8SS.    Dedded  Nov. 

tr.issi. 

APPEAL  from  the  Circuit  Court  of  the  United 
Stales  for  the  Western  District  of  Missouri. 
The  history  and  facta  of  the  case  appear  in 
the  opinion  of  the  court 
On  motlos  to  dismlaa. 

Mmn.  Enoek  ToHm  and  J^mra  8. 
lotsfbvdt  for  appellees,  insupport  of  motion. 
Mmn.  M»r*r  SoUMrovr  and  Bryant, 
btniM  *  Waadi^,  for  appelUoM,  contra. 


jmudleUon:  hov'ndliis 

tntoniroveny.   Bee, 
S.(3PeL},aB. 
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Jfr.  OU^fiuHetWtMm  deUvered  the  o[dn- 
Ion  of  tlw  coutt: 

OnUieMWiof  JiniiBry.lSSO,  SchwedANew- 
borne  confcaMd  B  Ju^RDont  in  llw  Circuit  Court 
d  Jickaoo  CauDW,li&M)ai1,agmliwi  themaelvM 
•ltd  in  favor  of  HeoTT  Heller,  for  tS  SIS.OO. 
Encnlkm  wukt  once  Wuedon  tbiBlndgment, 
ud  kTied  bj  Bsllej,  aberift  of  the  county,  on 
a  Mock  of  goods. 

Oothel^of  Febnuiy.lSSO.WilUuDSniitb 
A  Co.  li»d  a  mit  pending  In  the  Hune  court, 
in  tlwir  favor,  against  8chwed  &  Newhouae 
for  the  recoTei7  of  9S.B20.71,  and  William  C. 
Onene  A  Co.,  another  niit  for  the  lecoverv  of 
tl,01S.n.    Id  both  the  Buile,  Bttachment« 


iMwdand  levied  on  the 

dff  the  execatioD  in  favor 

til  Uk  baoda  of  the  aherill.    Smith  A  Co.  and 
(heme  A  Co.  therenpon  benn  a  nilt  in  the 
MiM  coort  ^nlnst  Sdiwed,  Newhouse,  Ueller 
■nd  the  sherUt,  the  object  of  which  was  to 
•aide  (he  Judgiuent  in  favor  of  Heller  on 
Urooiid  tliat  it  was  confened  without  any  i 
liiieratioD,  and  for  the  puipoM  of  cover{u{ 
ibe  propel  ty  of  Schwed  A  If ewhouse,  and 


vani  to  the  Circuit  Court  of  the  United  Stales 
tai  the  Western  Division  of  the  Westem  Dis- 
>f  Hiiaouri.     Afterwards  Judgments' 


Todered  in  the  attschtnent  sulis;  that  in  favor 
of  Smith  A  Co.  being  for  (4,174.88,  and  that 
ighroTof  OreeneACo.  forfl,104.09.  In  the 
arutime  other  creditors  of  Scbwed  &  New- 
kgse  fpt  attachraenta  and  judgments  against 
S]  HMD,  to  wit:  The  Beth  Tliomas  Clock  Com- 
mj  for  |1,518.«,  The  E.  N.  Welch  Manu- 
tutnrlng  Company  for  (490. SB.  and  F.  Qua; le 
fw|S5(t.  The  attacbmenis  In  these  cases  were 
>Ik  levied  on  the  goods  in  the  hands  of  the 
AeriH.  All  the  later  attaching  creditors  were 
tdniiii«d  as  parties  to  the  origliial  suit  begun 
tn  Smith  A  Co.  and  Qreene  A  Co.,  to  set  aside 
m  judgment  in  favor  of  Heller,  and  in  proper 
tiiKa  supplemental  bill  was  filed  in  which  all 
tbs  attaching  creditors  appearod  as  camplain- 
tnts,  setting  up  the  recovery  of  their  respective 
^tdgmenta.  Pending  the  suit,  the  property  lev- 
ied opon  was  MM,  and  the  proceeds,  being 
|T,40S.55,  paid  into  the  registry  of  the  court. 
Al  the  flnisl  bearing,  a  decree  was  rendered  de- 
daring  the  Judgment  confessed  In  favor  of 
Hdler,  void  as  against  the  attaching  crediton. 
fma  this  decree  Schwed,  Newhouse,  Heller 
ud  Bailer,  the  sberUF,  look  an  appeal,  which 
Um  appeuees  now  move  to  dismiss  on  tlie 
pnmd  that  the  value  of  the  matter  in  dispute 
iMveen  the  appellants  and  the  several  appel- 
IsB  is  Ins  than  $0,000. 

It  is  impMsible  to  distinguish  this  case  In 
tnndple  from  t'eaver  v.  BigHow,  5  Wall.,  3WJ 
\!i  U.  8.,  XVIIL,  096],  where  an  appeal  by 
osditots  who  had  joined  In  a  suit  to  set  aside 
s  ftiodnlent  convejance  by  their  debtor^  was 
disinlnsed  because  the  amounts  found  due  the 
^tpellanta,  respectively,  nere  less  than  our  ju- 
nahnlonal  limit.  In  delivering  the  opinion  of 
ttaecourt.Jfr.  Jtutto;  Nelson  saiih  "The  judg- 
■Ml  crediion  who  have  Joined  in  Ibis  bill  have 
'<I»'ste  and  distinct  interests,  depending  upon 
■tatste  and  distinct  Judgments.  In  tio  event 
woM  the  sum  in  dispute  of  either  party  esceed 
the  amount  of  their  Judgment.  •  •  •  Thcbill 
8«  W  Orro. 


of  his  demands.  If  It  had  been  sus&lni  . 
and  a  decree  rendered  in  their  favor,  It  would 
only  have  been  tor  the  amount  of  the  judgment 
of  each."  In  the  preaent  case,  the  Judgmeni 
creditors  did  succeed  and,  In  effect,  each  recov'  ^ . 
ered  a  decree  against  Heller,  setting  aside  his 
Jitdgment  so  for  as  It  affected  them  individually. 
Had  th^  been  defeated  they  could  not  have  )q>- 
pi^ed,  (ecause,  although  allowed  in  equity  to 
Join  in  their  suit,  they  had '  'separate  and  dlBtinct 
Interests  depending  on  separaie  and  distinct 
Judgments,  OS  well  as  separate  and  distinct  at- 
tachments. But  if  the  decree  Is  several  OS  to  the 
credlton,  It  is  difflcult  to  see  why  tt  is  not  as  to 
tbeir  adversaries.  The  theory  is,  that,  although 
the  proceeding  is  in  form  but  one  suit.  Its  le^ 
effect  Is  tbe  same  as  though  separate  suits  had 
been  begun  on  each  of  the  separate  causes  of 
action. 

The  appeal  in  Beaver  v.  Bigelow  was  from  a 
decree  against  the  creditors,  but,  in  decldli^  tbe 
case,  the  court.  In  express  terms,  adoptea  the 
analogous  prat^ue  in  admiralty,  where,  under 
certain  circumstances,  separate  and  distinct 
causes  of  action  may  be  united  in  one  8uit;and 
in  that  practice  It  baa  always  been  held  that  tbe 
ship-owner  cannot  unite  tbe  separate  decrees 
against  him  in  a  suit,  to  make  up  the  amount 
neceasary  for  our' jurisdiction  on  appral.  That 
question  has  been  fully  considered  at  the  pres- 
ent Term  in  Eipaiie  Baitimore  A  Ohio  Raitroad 
Cvmmay  \aiU,  78].  Although  the  effect  of 
the  decree  H  to  deprive  Heller  in  the  aggregate 
of  more  than  (S,000,  it  bos  been  done  attbe  suit 
of  several  parUes  on  several  claims,  who  might 
have  sued  separately,  but  whose  suits  have  been 
joined  in  one  for  convenience  and  to  save  ex- 
pense. 

The  motion  0  diemiu  it  granted. 
Trao  copy.   Test : 

JauHS  H.  HcKenner.  Clerk,  Sup.  Court,  U.  B. 

ated-lOS  C.H.,  UE:  10BU.8.,  H8,tU;  lU  U.  &, 


PETER  W.  GEEKIE,  Sheriff    of  OcoxTO 

CointTT,   WiBcoKBiR,    ABD    WILLIAH 

ELA5S.  Ftff*-  M  -fi^-> 

«. 

THE  KIRBY  CABPENTEB  COMPAKIT. 

{Bee  8.  C  U  OtM,  wn-VO.) 

Witeoniin  Statute  of  LimitatioTU — deed  on  lax 
taU—elwrif,  whm  not  bound  by  judgment 
asainel  hu  <fepul^^-fwrMW  on  agreed  ttate- 
ineni  of  Jaett. 


\itm  of  WMoonsln, 

tlon  ahaU  be  oomn. , .. 

ownera  of  anf  lands,  or  bf  any  penon  claiming  un> 
** —  '~'~  ir  them,  to  reoovei  iimiiiiliiii  of  land 

tieen  sold  and  (]onve7edt)r<leeil  for  non- 

parment  of  taxes,  or  to  avoid  sucb  deed,  unlen 
sucb  action  ahaU  be  oomoteDoeil  within  three  yean 
ne^it  after  the  recording  of  sucb  deed."  land  Is  to  be 
regarded  as  having  been  sold  for  son^iMij'meot  of 

■Read  notes  by  3fr-  JvMtt  Bi-xicBiOBn. 


«rt>h  Ote  Kohitt  neueeara.    Bee 
Peyton,  IT  U.  &  <4  WbeaU  TT. 


0  WUfanTv! 
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BCPRXHE  COUKT  OF  THK  UNITED  StATM. 


Oct.  Tm:*, 


[No-  83] 
Argued Vot. SO, tl,  ISS'.  DeddedDee.  4,lSSe. 


Tbe  histoij  aod  fads  of  tbe  case  fullf  ippear 
in  the  opinion  of  the  court. 

Mafrw.  B(iBii«l  O.  Hartttiy,  Jr.,  Oeorge 
G.  Orten  and  T.  0.  Howe,  for  plaiDtiffs  in  er- 


Mr.  JutHee  Bla.t«Ubrd  delivered  the  opio- 
hn  of  tbt  court : 

Thl«  niit  was  brought  in  a  court  of  the  Slate 
of  WlBCODsln,  by  Peter  W.  Geekie,  Slieriftof 
Oconto  Count^.WiBCODsia,  and  William  Klaas, 
citizens  of  Wisconsin,  a^unst  The  Kirbj  Car- 
penter Company,  an  Ilhnoia  Corporation,  and 
was  removed  inlAlbe  CircuitCourtof  the  Unit- 
ed Stat««  for  the  Eoatem  District  of  Wisconsin, 
before  answer.  The  cause  of  action  set  forth 
in  the  complaint  was.  that  the  plaintiff,  Klasa, 
wa.1  the  owner  of  certain  aaw-logs  lying  In  the 
waters  of  the  Menominee  River,in  Oconto  Coun- 
ty, Wisconsin;  that,  in  April,  1876.  the  plaint- 
mGeekie.ussucbSberiS.levicd  on  and  attached 
aaid  logs  under  &  writ  of  attachment  issued 
tgninst  said  Klaas  by  the  Circuit  Court  of  said 
County;  that  the  defendant,  by  iteemplef/ei.tooW 
in  Wisconsin,  alargequar'Ity  o'saw-logs  from 
ihe  Bheiiff,and  converter  lien-  >  lu  own  use, 
to  the  value  of  tS.SOD;  i  J  that  ^be  SberifT  ex- 
pended $M0  In  endesvoring  to  safely  keep  the 
logs  so  wrongfully  token,  and  as  increased  ex- 
penie  In  keeping  what  logs  the  defendnnt  did 
not  succeed  In  taking.  "Hie  claim  mode  la  for 
treble  damages,  with  interest. 

The  answer  sets  up  that  the  logs  were  not  the 
property  of  Kkis,  but  were  tbe  property  of  Um 
U8 


defendant;  that  whatever  the  defendant  did  in 
regard  to  the  logs  waa  done  under  writ  of  re- 

Etevin  Issued  In  esnltbroiwht  by  it,  as  plaintiff, 
I  the  Circuit  Court  for  Menominee  County, 
Michigao,  to  the  sheriff  of  that  county,  com- 
manduig  him  to  tttke  said  loga  and  deliver  them 
to  it;  and  that  said  Bhetifl  took  ^id  logs  into 
his  cuafaxly  under  said  writ  in  aaid  Countv  ot 
Heoominee,  In  tbe  Stale  of  Michigan,  and  de- 
livered them  to  laid  Company. 

The  case  was  tried  before  «  iury.  The  recotd 
Blatea  that  the  Jury  "Bendered  a  epedal  verdict 
in  answer  to  tbe  queatloni  propounded  by  the 
court,  said  questione  and  the  answers  of  tbe  Jury 
thereto  being  as  follows,"  Tbereis  nootheror 
further  epedal  verdict  than  the  eight  queetlone 
and  answers  which  then  follow,  and  there  isno  ,__,,, 
general  verdict  for  either  party.  Afterward*,  [38»J 
ttke  plaintiffs  moved  the  court  "  upon  tbe  epe- 
cial  verdict"  and  on  "the  records  and  evidence 
in  said  cause"  "for  judgment  lu  their  favor  for 
98,791.58,  with  interest  at  the  nteof  seven  per 
cent  per  annum  from  April  34,  1876,  and  costs." 


^        ,  .  wandre- 

verae  t^  judgment. 

At  t)ie  trial,  as  spears  by  the  bill  of  excep- 
tion!, the  plaintiffs,  to  show  title  in  Klosa  to 
tbe  logs,  offered  in  evidence  a  tax  deed  from  the 
Stale  of  Wisconsin  and  Oconto  County  to  one 
S.  A.  Coleman,  dated  and  acknowledged  April 
27, 18S7,  and  the  certlflcste  of  its  record  indoned 
on  il,  showing  Uiat  it  was  recorded  in  the  ofllce 
of  the  roister  of  deede  for  aaid  county,  on  the 
same  day.  The  defendant  objected  to  the  re- 
ception of  the  deed  In  evidence:  (1)  beceuse  it 
was  not  in  the  form  prescribed  by  statute  ;  <2> 
because  it  was  not  executed  and  acknowledged 
as  required  by  law;  (8)  because  it  was  void  upon 
its  fac«.  The  court  teaerved  Its  rulings  on  raid 
objections,  and  received  said  deed  and  certifl- 
cate  in  evidence,  subject  to  said  objectiona. 
Like  objections  and  a  like  ruling  were  mnde  in 
respect  to  a  certified  copy  of  tbe  record  of  said 
deed,  showing  the  date  of  its  recording.  The 
deed  covered  T9^  acres  of  land,  in  section  18, 
In  town  38,  of  range  22,  and  ISO  acres  in  sec- 
tion 14,  in  town  88,  ot  »»nge  22;  beingflve  sev- 
eral tracts,  all  in  Oconto  County.  The  salewaa 
for  (12.20,  which  was  the  amount  of  tbe  taxes 
and  costs  of  sale.  The  plaintiffs  then  proved 
that  Eloss  purchased  from  Coleman  Ihe  limber 
standing  oo  the  premises  described  In  tbe  deed; 
that  ell  Uie  logs  in  controversy  were  cut  by 
Kkssfrom  Ihr  pumises  during  the  winter  of 
187B  and  1876,  and  put  into  the  river  ;  that  the 

fircmlses  remained  vacant  and  unoccupied  dur- 
og  the  whole  of  the  three  years  next  after  the 
recording  of  the  deed;  that  the  logs  were  heM 
by  Geekie,  as  Sheriff,  under  8  regular  and  vaM 
attachment  and  levv  ;  and  Uiat  the  Company  [asS] 
claimed  to  own  the  logs  and  sougtat  to  take  them 
from  the  cuH^ody  of  Qeekle,  After  the  plaint- 
iffs had  reeled,  the  defendf  offered  lo  show 
by  certified  coplea  of  Ihe  i, cords  from  Ocon- 
to County,  tiuit  tbe  county  treasurer  o'  '*-• 


ib.Gootj^lc 


Okekix  t.  Kibbi  Cabfxntks  Co. 


sra-aw 


county.  In  nuUng  the  Bftle  of  the  lands  on  which 
the  MM  Uz  deed  to  Coleman  was  baaed,  added 
to  the  amount  of  all  l^sl  talce  and  chargw  for 
which  each  of  said  tracts  was  liable  to  be  sold, 
the  sum  of  five  cents  to  pay  for  a  Unit«d  States' 
revenue  stamp,  to  be  placed  od  the  certiflcate  is- 
sued to  the  purchaser  on  such  sale ;  that  said 
illegal  escesa  of  five  cents  was  included  in  the 
amount  tor  whicli  each  one  of  said  tracts  was 
sold;  and  that  a  live  cent  United  States'  inter- 
nal revenue  stamp  was  affixed  to  each  one  of 
■aid  ceitiflcatMofMle.  The  plahitiffs  objected 
to  the  reception  of  said  evidence,  as  incompe- 
tent and  immaterial,  because  said  tax  deed  was 
regular  and  valid  on  its  face,  and  had  been  re- 
ceded more  than  three  years  before  the  com- 
mencement of  the  action  and  the  cutting  of  the 
timber.  The  court  reserved  its  ruling  oo  said 
oltjectjon  until  itie  closeof  the  caso.and  received 


relative  to  said  sale  wen  as  the  defendant  of- 
fered to  show  them  to  be,  but  not  waiving  their 
objection  to  said  evidence,  or  consenting  to  its 
bring  received.  Tbe  defendant  then  ^ve  evi- 
dence showing  that  it  owned  in  fee  simple,  at 
the  time  the  tax  deed  to  Coleman  was  executed 
and  recorded,  the  premises  from  which  said 
timber  was  cut.  After  the  cloEe  of  the  evidence, 
the  questions  to  be  answered  by  the  Jury  were 
submitted  to  them  by  the  court,  and  thej  were 
answered  by  the  jury.  The  bill  of  exceptic 
folio         -^-"      " -^ 


ioQi  said  plaintiffs  and  said 
n  the 


..Twed  said  defendant's  objections  to 

the  admlaaibility  of  said, tax  deed  in  evidence, 
and  said  plaintflfs'  objection  to  s^d  defendant's 
leatimony,  showing  the  illegal  excess  of  five 
cents  in  the  amount  for  which  each  of  said  tracts 
d  land  was  sold  by  said  county  treasurer,  and 
overruled  said  plaintiffs'  motion  for  judgment, 
and  ordered  judgment  for  said  defendant ;  to 
each  of  which  sud  rulings  against  said  plaint' 
[SSS]  ilb  wM  plaintiffs  then  and  theredul;  excepted." 
To  obviate  any  objection  that  this  court 
could  not  review  the  jud^enl  in  this  case  be- 
cause there  was  no  geneiiu  veidlct  of  tbe  jury, 
and  no  special  verdict  in  any-  form  known  to 
the  common  law,  and  no  waiver  In  writing  of 
a  tuiy  trial,  and  no  such  finding  of  tlie  court 
bekrw  wMn  the  facts  as  is  provided  for  by  sec- 
tion Sw  of  the  Revised  Statutes,  tbe  parties 


have  filed  in  this  court  a  written  stipulation, 

agreeing  "That  the  facts  appearina 

roedal  verdict  and  stated  by  the  bill  of  excep- 


tions to  have  been  proved,  shall  be  taken  and 
considered  as  the  facts  In  this  case  for  all  pur- 
poaea,  and  aa  fully  as  if  they  had  been  specifi- 
cally found  by  the  circuit  court ";  and  "  That 
the  (Jrcuit  court  submitted  certain  questions  to 


The  ground  upon  which  the  circuit  court 
overruled  the  objection  of  tbe  plaintiffs  to  the 
tealimoay  on  the  part  of  the  defendant,  to  show 
the  illegal  excess  of  five  cents  in  the  amotrnt  for 
See  U  Ona 


which  each  of  the  tracts  of  land  was  sold  was, 
that  in  bdng  sold  to  raise  tbe  five  cenls,  the 
land  was  sola  for  that  which  was  not  a  lai ; 
that  the  amount  nopcancd  against  the  land  for  a 
tax  was  leas  than  the  amount  for  which  it  wa* 
sn'd  ;  that,  although  a  tax  was  Included  in  that 
amount,  'Jiere  was  also  included  in  it,  that  for 
which  the  land  could  not  be  sold;  and  that  thia 
fact  deprived  the  officer  of  tbe  power  to  Eetl,and 
made  tbe  tax  deed  void. 

Tbe  Btatule  of  Wisconsin  applicable  to  thia 
subject  ia  found  in  chapter  136  of  the  General 
Laws  (if  1SB1,  sections  S  and  6  :  "  Bee.  S.  No 
action  shall  be  commenced  by  the  former  owner 
or  owners  of  any  lands,  or  by  any  person  claim- 
ing under  him  or  them,  to  recover  possesdon 
of  land  which  has  been  sold  and  conveyed  by 
deed  for  non-payment  of  taxes,  or  to  avoid  such 
deed,  tmless  such  action  shall  be  commenced 
within  three  years  next  after  tlie  recording  of 
such  deed.  Sec.  6.  The  limitation  for  bringing 
actions  preecrll>ed  In  the  la&t  preceding  dc^on 
shall  not  apply  •  •  •  wnerc  the  taxes,  for  [384] 
the  non-payment  of  which  the  land  nas  sold 
and  tbe  tax  deed  executed,  were  paid  prior  to 
the  sale  or  where  Ibe  land  was  redeemed  from 
the  operations  of  such  sale,  as  provided  by  law, 
nor  where  tbe  land  wos  not  liable  to  taxation. 
The  sole  qucslioo  presented  under  these  pro- 
visions is,  whether  the  land  in  this  case  can  be 
said  not  to  have  been  sold  for  no'n-payraeot  of 
taxes,  because  in  the  fl^^  for  which  it  was 
sold,  was  included  Iwenly-flve  cents  for  the 
five  stamps,  in  addition  lo  (11.95  fnr  taxe* 
proper.  It  Is  admitted  that  the  land  could  not 
properly  be  sold  lo  raise  the  five  cents  as  a  tax, 
and  that,  if  the  question  bod  been  raised  on  be- 
half of  tbe  oiiginal  owner  of  tbe  land,  in  a  suit 
copimenced  within. three  years  next  af t«r  the 
recoraing  of  tbe  deed  on  the  sale,  he  could  have 
had  relief  against  the  sale  ;  but  it  Is  contended 
for  the  plaintilh  in  error,  that  the  lapse  of  the 
three  years  prevented  the  questioning  of  tbe 
validity  of  the  deed,  because  of  the  irregularity 
complained  of.  We  are  of  opinion  that  tbe  cir- 
cuit court  erred  in  its  construction  of  tbe  stat- 
ute. The  exctnitlona  In  section  6  do  not  apply 
to  this  case,  and  Ihe  land  was  sold  for  non-pay- 
ment of  taxes,  although  an  improper  item  was 
included  in  the  amount  for  which  the  sale  was 
had.  It  matters  not  whether  Eucb  item  was  five 
cents  for  a  revenue  stamp,  or  an  Illegal  exceaa 
for  fees,  or  any  other  illegal  excess.  The  stat- 
ute applies  whenever  there  has  been  an  actual 
attempt,  however  defective  in  detail,  to  cany 
out  a  proper  exercise  of  the  taxing  power.  Jut 
against  the  grantee  in  the  tax  deed,  tbe  statute 
puts  at  i««t  oil  objecUon  raised,  after  the  time 
spedfled,  against  tbe  validity  of  the  tax  pn>- 
i^eding,  from  and  Including  the  osaetsment  of 
the  land,  to  and  including  ue  execution  of  tbe 
deed.  U  tbe  deed  Is  valid  on  its  face,  and  pur^ 
ports  to  convey  the  land  on  a  sale  for  the  non- 
payment of  taxes.  It  is,  during  the  three  years, 
pnma  facie  evidence  of  tbe  regulsrity  of  the 
tax  proceeding;  and,  after  (he  statute  baa  run  In 
favor  of  the  grantee,  the  deed  becomes  conclu- 
sive to  the  same  extent.  The  general  authori^ 
of  tbe  taxinff  ofBcers  and  tbe  liability  of  tlie 
land  to  taxation  having  existed,  there  waa  no 
want  of  authority  to  put  the  taxing  power  ia 
motion.  That  being  so,  tbe  lapse  of  time  eatab- 
liibes  oonduaively  the  validity  of  the  tax  and 
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1385]    of  the  sale,  as  Kmlnet  the  Irreeularity  in  ques- 


coutmcUoD  U  mat  beld  by  the  BupKm«  Court 
of  Wi«coiiHi]i  in  regHid  to  uia  statute,  in  OeoiUo 
Co.  V.  J«minf,4«  Wis.,  81T,  and  Mmdgev.CoU- 
man,  47  Wla. ,  184 ;  and  It  is  said  and  correcUf, 
in  the  latter  case,  that  that  is  the  view  which 
has  been  uniformlj  taken  of  that  statute  hj 
that  court,  and  that  to  ndopi  a  contraiy  view 
would  disturb  numerous  titles.  Such  constrric- 
tioD  was,  therefore,  hIw^b  a  rule  of  propcrtj 
in  respect  to  hind  in  Wisconsin,  sua  is  one 
which  this  court  will  foUow.    Suydam  t.  WiU- 

_  -.,  XVI., 7431.  In 

_,„«lityal- 
the  including  of  Ave  cents  for  a  United  Slates' 
revenue  stamp  la  the  amount  for  which  the 
land  was  sold.  That  case  was  decided  some 
four  months  after  the  decision  In  the  present 
case  was  made  by  the  court  below. 

The  deed  In  question  was  not  open  to  the 
other  objections  taken  to  it  at  the  trial.  One 
-of  fboee  objections  was  that  the  deed  was  not 
subBtantiall;  in  the  form  prescribed  by  statute, 
or  any  equivalent  form,  aiid  was  void  upon  lis 
face.  The  form  is  given  io  chapter  60,  section 
22,  of  the  Qeneral  I^ws  of  Wisconsin,  of  1859, 
and  the  statute  says  that  the  deed  "shall  be 
substantially  in  the  following  or  other  equiva- 
lent form."  There  is  no  doubt  that  the  form 
must  be  substanUallr  pursued,  or  the  deed  will 
be  iovolid.  Pan  of  the  form  is  a  recital  that 
the  purchaser  or  his  assignee  has  deposited  a  cer- 
tificate, whereby  it  appears  that  certain  lands, 
describing  them,  were,  for  the  non-payment  of 
bxes,  sold  by  the  ofllcer  named,  at  public  auc- 
tion, at  a  place  and  time  named,  to  the  said  pur- 
chaser, for  a  sum  named,  "  iu  the  whole,  which 
aum  was  the  amount  of  taxes  ansessed  and  due 
and  unpaid,"  00  said  tracts  of  land,  etc.  The 
deed  in  the  present  case  recites  that  "S,  A. 
Coleman,  aasignee  of  Oconto  County,"  has  de- 
posited five  certificates,  whereby  it  appears  that 
nve  certdn  parcels  of  land,  describing  them, 
three  containing  40  acres  each,  each  sold  for 
f3.48,  one  conUlning  89^0'^  acres,  sold  for  tS.48, 
and  one  containing  40  acres,  scld  for  (2.48, 
were,  for  the  non-payment  of  taxes,  sold  by  the 
olOcer  named,  at  public  auction,  at  a  place  and 
time  named,  "  To  the  said  Oconto  County,  and 
by  its  treasurer  assigned  to  S.  A.  Coleman,  for 
the  sum  of  ^12.20,  in  the  whole,  which  sum 
[3861  **"  ^^^  amount  of  taxes  assessed  and  due  and 
unpaid,"  on  said  tracts  of  land,  etc.     The  ob- 

)ection  made  is,  that  the  recital  is  not  that  the 
ands  were  sold  for  so  much  in  the  whole,  but 
that  they  were  sold  "  To  the  said  Oconto' Coun- 
ty, and  by  Its  treasurer  assigned  to  S.  A.  Colo- 
man  "  for  so  much  in  the  whole;  that  the  words 
"  the  sum  of  ",  in  the  recital  relate  to  the  word 
"assigned;"  that  tho  meaning  Is  that  the  lands 
were  assigned  to  Coleman  for  the  $12.20  in  the 
whole,  or  were  sold  and  assigned  for  that  sum 
In  the  whole,  and  not  that  they  were  sold  for 
that  sum  in  the  whole.  The  circuit  court  held 
that  it  clearly  enough  appeared,  taking  the 
whole  deed  together,  for  what  sum.  In  dollars 
and  cents,  the  land  was  sold  In  the  whole,  as  re- 
quired by  the  statute;  and  that,  taking  the  state- 
ment as  to  the  $13,20  with  the  preceding  state- 
ment as  to  tbe  sum  for  which  each  parcel  of 
laud  sold,  tbe  inference  was  irresistible  that  tbe  I 
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I12.E0  was  the  amount  for  which  tbe  land  fna 
sold  in  the  whole,  for  tbe  non-payment  of  taxea. 
We  think  this  view  waa  cormA,  A  like  coo- 
Btructlon  waa  given  to  a  recital  In  tbe  same  lui- 
Kuage,  by  the  Supreme  Court  of  Wlseonalii  In 
Miai(Uie  V.  Oiimuin  (uM  ttipm).  It  is  manifest 
that  tbe  words  "  and  by  its  treasurer  asalgn«d 
to  8.  A.  Coleman,"  are  to  ba  read  aa  if  tbey 
were  in  a  parenthesis.  In  connection  with  tbe 
prior  words  "  Whereas,  S.  A.  (Toleman,  assign- 
ee of  Oconto  County,  has  depoeltad,"  etc.,  they 
are  put  In  to  Indicate  that  Oconto  Coun^  was 
the  purchaser,  and  llkileman  was  its  asaigiiee, 
of  tbe  purchase,  by  assignment  from  the  treas- 
urer of  the  county.  Everything  required  by  tbe 
statute,  as  to  form,  is  found  In  the  deed,  vrith 
added  facta  as  to  the  assignment. 

The  objection  as  to  the  form  of  the  acknowl- 
edgment of  tbe  deed  doea  not  seem  to  be  in- 
sisted on  by  the  defendant  In  error.  We  think 
the  circuit  court  was  correct  In  its  rtiUng  that 
the  acknowledgment  was  in  proper  form.  Tbe 
same  form  was  upheld  as  proper  by  the  Su- 
preme Court  of  Wisconain,  In  MiUedgt  v.  C^t- 
vutn  ['obi  mpra). 

The  defendant  offered  in  evidence  at  tbe  trial 
a  copy  of  a  judgment  In  an  action  in  the  Cir- 
cuit Court  for  tbe  County  of  Menominee,  Hich- 
igan,  in  which  The  Klrbv  Carpenter  Company 
"  Was  plaintiff  and  the  Menominee  River  Man- 
ufacturing Company,  Charles  J.  Ellis  and  Mil-  [3( 
lard  F.  Powers,  were  defendants,  in  which  ac- 
tion a  writ  of  replevin  was  issued  to  tbe  sheriff 
of  said  county,  commanding  him  to  forthwith 
take  into  his  custody  tbe  goods  and  chattels 
therein  mentioned,  which  were  tbe  logs  in  con- 
troversy, and  deliver  them  to  said  Kirby  Car- 
penter Company;  which  action  was  commenced 
on  the  Slst  oay  of  May,  167C,  and  proccaa  there- 
in served  on  said  parties,  therein  named  as  de- 
fendants,on  sold  day;  and  In  which  action  Judg- 
ment was  entered  as  by  default  against  the  de- 
fendants therein  named,  on  the  94th  day  of 
September,  1876,  adjudging  the  title  to  saidloga 
to  be  In  said  Kirbv  Carpenter  Company,"  The 
plainliSs  objecteo  to  the  admlESlon  of  said  rec- 
ord In  evidence,  as  incompetent  and  immaterial, 
"because  neither  of  the  plaintiffs  in  this  action 
were  parties  to  said  action."  The  court  re- 
served its  ruling  upon  said  objection,  and  re- 
ceived said  testimony  subject  10  said  objection. 
The  record  does  not  show  that  the  objection 
was  afterwards  either  overruled  or  sustained. 
As  the  court  held  that  Coleman  acquired  no  title 
under  tbe  tax  deed,  It  was  unnecessary  for  it  to 


ilevin  suit.  But,  under  the  stip- 
ulation so  made  in  this  court,  the  question  is 
here  to  be  passod  upon. 

The  bill  of  exceptions  states  that  the  defend- 
ant showed  that  Ibo  Millard  F.  Powers  named 
as  one  of  the  defendants  in  said  replevin  suit, 
was  the  under  sheriff  of  Oconto  County;  that 
process  in  said  suit  was  served  on  said  Poweia 
on  an  Island  in  the  Menominee  River,  near  Ita 
mouth,  00  the  Michigan  side  of  Oie  main  chan- 
nel of  said  river,  near  the  head  of  which  Island 
are  situated  what  are  called  the  dividing  piers; 
and  fhat  at  the  lime  of  tbe  service  of  said  proc- 
ess upon  said  Powers,  he  waa  on  said  island,  as- 
sisting tbe  plaintiff  Qeekle  in  his  endeavors  to 
retain  said  logs  under  said  writ  of  attachment, 
under  which  they  were  levied  on  by  said  Powen; 


,L,oo<5  «?•«•«• 


Qsttxa  V.  Ktsbt  Cabpsntrb  Co. 


87»-8» 


that  ill  of  wid  logs  that  were  taken  from 
Slid  plaintiffs,  after  the  issuinK  of  said  writ  of 
leplerin,  were  taken  by  saia  Bberiff  and  hU 
piMc,  acting  under  the  authority  of  said  writ; 
that  not  to  exceed  treaty  of  said  logs  came  to 
(he  pcMsessioa  of  said  dcf eodant  before  the  iasu- 
ing  of  nid  writ  of  replevin;  and  that  the  Point 
ID  said  Henomjnee  River,  at  which  said  aivid- 
iog  jdefs  are  located,  and  at  which  said  defend- 
Ijaaisnt  took  from  said  Geekle  said  logs,  wa«  on  the 
UichigaA  side  of  the  main  chanoel  cJ  said  river. 

The  biO  of  exceptiona  states  that  the  plalnt- 
ilb  showed  that  Oee^,  bj^  and  through  Pow- 
ers, his  under  sheriff,  levied  on  saidlogB  on 
April  34, 1ST6,  in  the  Klenominee  River,  about 
one  mile  above  said  pjera;  that  the  piers  were 
managed  and  controlled  b;  the  Meoominee 
River  Blanufacturing  Company,  a  corporation; 
that  Powers,  after  making  the  levy,  remained 
in  charge  of  the  logs  for  some  days,  and  then 
turned  the  writ  over  to  Oeekle,  the  sheriff,  on 
or  about  Jfay  9, 1876,  it  not  being  shown  on  the 
trial  that  the  defendant  had  notice  of  that  fact: 
that  the  defendant  claimed  to  own  said  lo^  and 
■ought  to  lake  Qtetn  from  the  custody  <n  said 
sheriff,  aa  they  passed  through  said  dividing 
piers;  that,  from  the  time  tliey  commenced  run- 
ning through  said  piers  until  they  had  all  passed 
titrough,  said  Oeekle  and  others  acting  for  and 
under  him,  and  parties  acting  for  and  under 
Ihedirection  of  the  defendant,  were  struggling 
with  each  other  for  the  possession  of  the  logs; 
that  the  Menominee  River  runs  between  the 
iilfltes  of  Michigan  and  Wisconsin;  that  when 
said  logs  were  levied  upon  by  said  sheriff,  tbey 
vrcre  in  a  bend  in  said  river  and  on  the  Wiscon- 
sin side  of  the  channel;  and  tliat  the  expense  of 
executing  said  writ  of  atUtchment  by  said  sher- 
iff, if  he  had  not  been  interfered  with  by  said 
defendant, would  have  been  not  more  than  $240. 

The  questions  and  answers  forming  the  so- 
called  epcoial  verdict  were  as  follows:  1.  "  Did 
the  defendant  take  or  cause  to  be  taken,  from  the 
poaeeasion  of  the  plaintiffs,  and  convert  to  its 
own  use,  the  logs  Id  question,  or  any  part  there- 
of? Answer.  Yes.  3.  If  youanswer  the  preceding 
question  in  the  afHrmstive,  then,  wlien  were  said 
lugs  so  taken  from  the  possession  of  the  pUint- 
iffsr  Answer.  Onthe  24th  day  of  April,  1876. 
3.  What  quantity  of  logs,  it  any,  were  bo  taken 
and  converted  to  Its  own  use  by  the  defendantT 
Answer.  1,040,238  feet  4.  What  was  the  value 
of  the  logs  so  taken  and  appropriated  bv  the  de- 
fendant? Answer.  Biz  aollars  per  (liousand 
feet.  •  *  *  6.  Whatwttstheamountof  ei- 
penses  necessarily  incurred  and  paid  by  the 
plaintiff,  Oeekle,  In  endeavoring  to  retain  poe- 
seffiion  of  said  logs?  Answer.  $588.14.  7. 
What  number  of  da^a  was  the  plaintiff  Oeekle 
neceaaariW  engaged  in  endeavonng  to  keep  pos- 
"W]  KMioD  <H  said  logs,  and  what  was  the  value  of 
hiaserricesperdayf  Answer.  Forty-nine  days, 
•t  $8  per  day,  |14T.O0.  8,  What  number  of 
days  was  H.  F.  Powecs  necessarily  ensagBd  in 
attempting  to  keep  posscarioa  of  said  logs,  an^ 
what  was  the  value  d  bis  services  per  day! 
Answer.    Fifteen  days,  at  #8  perday,  t4S.OO." 

It  ia  contended  for  the  defendant  in  error, 
that  GciKie  was  concluded  by  the  judgment  in 
the  replevin  suit,  and  that,  although  he  was  not 
a  parly  to  it,  the  judgment  a^nst  Powers,  his 
under  sheriff  bounahlm.  But  it  clearly  ap- 
pears, from  the  foregoing  facts,  that  Powers  did 
Sae  IS  Otto.  U.  S..  Book  27. 


not  have  possession  of  the  loss  when  the  replevin 
suit  was  commenced,  and  that  Oeekle  did. 
Powers  was  sued  as  an  individual.  Oeekie  was 
not  served  with  process  in  the  suit  nor  did  he 
appear  in  it  or  defend  It;  and,  so  far  as  appeois, 
no  defense  was  made  to  It 

It  is  further  contended  for  the  defendant  to 
error.that  the  con  version, by  the  defendant,  took 
place  in  Michigan  and  not  In  Wisconsin,  as  al- 
leged hi  the  complaint,  because  it  Is  shown  that 
the  place  where  the  defendant  took  the  logs 
from  Oeekie  was  on  the  Michigan  side  of  tSe 
main  channel  of  the  river.  This  Is  not  equiva- 
lent to  a  finding  that  the  taking  was  wholly 
or  esclusivelv  ra  Michigan,  so  as  to  make,  as 
against  Oeekie,  a  taking  at  a  place  where  the 
lien  of  the  attactuneot  (fid  not  exist  It  is  con- 
tended that,  the  Menominee  Rlvra"  being,  as 
found,  the  boundary  between  Michigan  and 
Wisconsin  at  the  loau  I'n  mto,  Wisconsin  has, 
by  section  8  of  the  Act  of  Congress,  of  August 
S,  1846,  e  Stat,  at  L.,  S7,  concurrent  Juris- 
diction, with  Michigan,  over  the  waters  at  the 
Menominee  River.  But  it  is  unnecenary  to  de- 
termine that  quesUon. 

Klasa,  having  the  general  property  In  the  logs, 
and  Oeekie  a  special  property  In  them,  and  Uie 
logs  having  been  taken  by  the  defendant  from 
the  possession  of  Oeekie,  who  held  tbem  as 
sheriff,  under  the  attachment  against  KJasa,  it 
was  proper  for  both  to  loin  In  the  suit.  The 
damages  found  to  have  been  sustained  by  each 
may  be  added  together  and  awarded  to  them  as 
plaintiffs.  The  damages  to  Elass  are  the  value 
of  the  logs,  1,040,288  feet  at  $0  per  thousand 
feet,  being  10,241.42.  The  damages  to  Oeekie 
are  the  $588.14  expenses,  less  the  |240,  being 
$298.14  extra  expenses,  and  the  $147  and  the 
$4S.  Thesumof  thewholetoEIassandOeekie  [390] 
i8$e,781.S6.  Thedateoftheconverslon,  found 
by  the  jury,  was  April  84, 1876.  There  appears 
to  be  some  confusion  in  the  record.  It  Is  Mated 
that  the  replevin  suit  was  commenced  Hay  81, 
I876;that  all  of  the  logs  which  were  taken  from 


and  that  not  to  excMxl  twenty  of  such  logs  came 
to  the  possessloD  of  the  duendant  before  the 
issuing  of  said  writ  Tet  the  -Jury  found  that 
the  defendant  took  all  the  logs  or  caused  them 
to  be  taken  from  the  possession  of  the  pUintlfls, 
and  converted  them  to  its  own  use,  on  the  24th 
of  April,  1876.  But,  the  attachment  levy  was 
made  on  the  24th  of  April  by  Powers,  and  the 
record  stales  that  he  remained  In  chorgeof  the 
logs  for  some  days,  nnd  turned  thewrit  over  to 
Oeekie  on  Hiqr  9th.  The  hill  of  excnitlona 
stales,  however,  that  there  was  other  evidence 
tending  to  show  the  time  of  the  conversion  of  the 
logs  by  the  defendant  and  the  manner  In  which 
the  deiendant  and  the  Sheriff  of  Menominee 
County  looh  possessloD  of  them.  On  the  whole, 
we  thmk  that,  as  to  the  damages  to  Elass,  In- 
'  should  be  given  from  the  24tb  of  April, 


from  the  bringing  of  this  suit,  November  31, 
1876. 

fhtjudgmmt  of  the  Oirevit  Court  it  rttened, 
KiVi  cottt,  and  the  ta*e  i*  rmuatded  to  that 
court,  wi'tft  direeUoru  to  it  to  enter  a  Jttdffment 
for  li:e  fiainUff*  for  $6,731.66.  mtt  tatqfui  i«- 
ttrut  on  g6.t41.iZ  1hmqf,fFom  4jpnM  »4,  ISTS, 
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DANIEL  TTLER.  Appt., 
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ROBERT  B.  CAMPBELL. 

(Se«  8.  CL,  U  Otto,  ta-tm.i 
Opiitiim  on  ptttUoru  of  fact. 

Wfave  thedcoUon  of  a  OMe  IhtoItmiio  auflBllon 
of  tew,  but  only  ■  pun  qucaUon  of  fact,  and  can  be 
of  DO  value  at  apreoedeot,  tlie  pnpacBtkm  ot  an 
"■"■■"'"  toUkepnurtlDeof 


alke.i.  1881. 

APPEAL  from  the  Circuit  Court  of  the  United 
Statei  for  the  Southern  District  of  New 
Tort. 

The  bill  in  this  caK  was  filed  in  the  court  be- 
low br  the  appellant,  to  recover  Ihe  sum  of 
980,000,  alle^  to  have  been  lo«t  through  a 
breach  ot  trust  by  the  defendant. 

The  court  below  having  dismissed  the  bUl, 
Oke  complainant  appealed  to  tbli  court 

For  a  statement  of  the  case,  see  the  dissenting 
opinion  of  Mr.  Jutitt  Field. 

Memn.  Wb«al*r  H.  P«ekk»B  and  Cart- 
Uwdt  Par kor,  for  appeUanL 

Mtmn.  CUObrd  A.  Hand  and  CharUt  B. 
Moore,  for  appellee. 


each  of  the  Judges,  a  nujoritf  of  Ihe  court 
ol  <q>inion  that  the  proofs  do  not  make  out  the 
breach  of  trust  alleged,  and  that  the  view  of  ibe 
defendant's  obllgaUona,  which  the  idaintlff  has 
undertaken  (o  assert  since  the  loas  occurred,  is 
Inconsistent  with  the  jnevloua  conduct  and 
mutual  dealias*  of  the  parties. 

As  the  dedalon  involves  no  difficult  or  doubt 
fal  question  of  taw,  buta  pure  question  of  fact, 
depMiding  <ai  the  weighing  and  comparison  of 
vaiTlng  utd  conflicting  evidence.  It  can  be  of 
DO  value  as  a  precedent,  and  the  preparation  of 


an  extended  opinion  would  not  be  accordlngto 

the  practice  of  f- '  —'' '-■ 

useful  purpose. 


practice  of  the  court,  and  would  serve  n 


I.  ICcKenney,  Clei^  Bup.  Court,  V.  8. 


majority  of  the  court,  and,  as  It  involves  an  Im- 
portant principle,  I  am  unwilling  to  let  it  pas 
In  dlence.  I  do  not  perceive  any  serious  con- 
troversy as  to  the  material  facta  upon  which  the 
liability  of  (he  defendant  li  averted  and.  In  my 
Judgment,  there  is  no  aoubt  as  to  the  law  appli- 
caUe  to  them. 

Devested  of  immaterial  detalli,  the  case  is 
briefly  this:  in  January,  18IIS,  one  James  Mon- 
roe, <M  New  Jersey,  appUed  tothecomplalnant 
tor  a  loan  of  money— at  flnt  specified  to  be 
9S0.O00,  aflenraida  tucreased  to  |60,000-for 


a  coniotatioo  of  that  State,  of  whldi  1 
E.  Allen  was  piesidenL  The  application  was 
made  throuf^  the  ddendant,  Robert  B.  Camp- 
bell; and  the  prupodtion  wai  to  give  as  security 
tot  the  loan  an  asslgnmeotof  two  mortgages  on 
a  mine,  known  as  the  Hibemia  Hine,  In  thst 
State,  then  held  by  the  bank,  accompanied  with 
a  lease  of  the  property.  As  the  result  of  tho 
negotiation,  the  compdalnant  agreed  to  loam 
$110,000  to  Montoe,upon  aoaastgnment  to  Camp- 
bell of  the  two  mor^ages  and  lease.  In  trust  aa 
security  for  tbe  loan.  In  punraanra  of  thia 
agreement,  the  bank  assigned  tbe  mortgagee 
and  lease  to  Monroe,  who  aarigned  tlinn  to 
Campbell,  with  aa  irrevocaUe  power  of  attor* 
ney  toihe  latter  to  c<4IectUie  money  due  <»  the 
mortgages  and  pay  the  loan  at  its  maturity. 
Both  assignments  were  executed  February  11, 
IMS,  and  were  to  be  void  if  the  loan,  with  In- 
terest, was  paid;  the  one  to  Monroe,  If  payment 
was  made  ^  the  11th  of  June  following,  and 
the  one  to  Campbell,  If  payment  was  made  by 
the  5th  of  August.  The  complainant  tbeicupoo 
«Hve  to  CiunpbeU  securltlee.  which  oa  sale  pro- 
1uced  the  $M,000,  and  thia  sum  was  deHvered 


at  the  time  of  the  assignment,  in  process  ot 
foreclosure  In  <±ancery.  In  New  Jersey,  and  ot 
this  fact  Campbell  wm  fully  aware.  A  decree 
forthesaleof  thepremiseawasmadein  theforv-  [3M 
clonue  proceedlngH  on  the  first  of  March  follow- 
ing. On  the  90th  of  June  the  ssle  took  place. 
Campbell  was  present  and  knew  of  it,  aitd  of 
the  amount  reallied,  which  was  tM,400.  He 
did  not,  however,  place  the  assignment  on  rec- 
ord in  the  office  of  the  register  of  tbe  county 
though  it  was  acknowledged  so  as  to  be  entitled 
to  rc^lBti7;  nor  did  he  give  any  nodce  of  it  to 
the  solicitor  engaged  in  tl>e  f  orecloaure  proceed- 
ings, or  to  the  master  who  made  the  sale,  but 
allowed  oil  proceedings  to  be  conducted,  and 
the  parUes  connected  therewith  to  act,  a^  though 
noasdgnmeathadeverueenmadetohlm.  Nor 
was  he  merely  passive  in  tbe  matter.  TbouJdi 
the  assignment  was  executed  extmMly  to  take 
from  the  mortgagee,  the  bank,  and  Its  assignee, 
Monroe,  the  control  of  the  ntwtgages,  and  se- 
cure an  application  of  their  proceeds  to  the  pay- 
ment of  tne  loan,  be  anUiorlzed  the  prerideDt 
of  the  bank  to  receive  the  proceeds.  Kis  lettera 
show  this,  and  the  only  reason  he  assigns  for 
It  Is,  that  he  supposed  the  president  would  pre- 
fer to  receive  tliem.  "  I  know,"  he  writes  to 
thatofficer,  "that  yon  would  prefer  that  It  (tbe 
money)  should  be  received  from  tbe  master  by 
youiselt  and,  therefore,  I  sent  you  tbe  request 
to  collect  it  and  send  it  tome."  TbepresfdeDt 
of  the  bank  did  collect  It  and  keep  it,  and  suh~ 
sequently  became  baokntpt  The  complainant 
there^  loM  fU.OOOof  Us  loan;  only  «80,000of 
the  tw.OOO  were  ever  received.  To  charge 
Campbell,  by  whose  negligence  this  money  waa 
loat,  and  compel  hhn  to  pay  It,  this  suit  was 
brought 

If  proof  of  tbe  facts  thus  stated  depended  up- 
on uncertain  and  conflicting  testimony,  I  might 
accede  to  the  dlspoeitloo  of  tbe  case  made  oy 
the  majority  of  the  court;  but  these  facta  are 
either  not  coatroveited  or  appear  in  the  slats- 
ments  of  the  defendant  himaelf.  After  thecoo- 
vetslon  of  the  money  by  the  prerident  of  th« 
IM  I'.  H. 


ib.Gootj^lc 


UmrzD  Statbb  t.  Brora. 


fauk,  >  Boit  WM  brought  against  him  by  the 
"""[j*' ■""'.— I",  to  ofiiaio  an  order  for  his ar- 
rot,  nade  an  affldaTil  Mttiog  forth  thepartlcu- 
Iin  <tf  (be  loan,  the  asatgDinent  of  the  mort- 
mtm,  their  foreclonire,  ue  ule  of  the  prem- 


;by  Ae  {HesUent.    In  that  affidavit  be 

Ttnln  1  quote  liii  word»— Ihat  when  tbe  loan 
WM  made  and  the  aaiignmenta  were  received, 
,,  he  "loitriMted  Mid  Robnt  B.  CampbeU  to  take 
'•QneccMary  steps  to  moke  said  asalgiunenti 
■TtOaide  to  ncut«  aald  loan  "  to  him,  tbe  de- 
pmeDt;  that  Campbell,  ootwittutandiDgtbisin- 
ttractfoo,  instead  of  roquirlnff  tlH  master  to  pay 
Uk  proceeds  of  the  sale  Into  the  court  of  chan- 
GOT,  so  that  the  loan  might  be  paid  out  of  tbem, 
did,  tluou{di  confidence  in  tlie  honesty  of  the 
pteddent  ^  the  bank,  penult  the  master  to  par 
the  proceeds  to  its  Bolidlor,  who  afterwards  paid 
ihnn  over  to  the  prerideiit  directly  or  upon  his 
order.  This  alBdavit  is  accompanied  with  one 
of  CampbeU,  who  slates  that  he  had  rend  the 
complainant's  affidavit  and  knew  he  contents 
ihereof,  and  that  the  matters  there  set  fortb  In 
reluios  to  himsdt  and  his  action  in  the  matters 
rcfened  to, were  true.  Thus  it  appears  from  the 
nrtnn  statement  of  Campbell  that  his  aclJou, 
which  caused  tbe  loss  of  tbe  money,  was  in  di- 
tect  dlsH^ard  of  instnictloiia  U>  hiiak. 

Coder  these  drcumstaDcea,  why  should  he 
ml  be  held  to  make  good  the  loesf  By  the  as- 
iignment  to  him,  he  became  a  trustee  of  the 
mortgi^esfortbecomidainaot.  He  did  not  toko 
Uie  assignment  oo  his  own  account;  it  was  for 
tbe  len&r  to  secure  tbe  kmu.  In  taking  it  he 
sMuoed  a  duty  towards  his  oetlui  gtte  trust. 


,  J  to  withdraw  the  contrcd  of  tbe  mort- 

tfifit  from  tlM  mortgagee,  the  bank  and  its  as- 
^Saee,  Monroe,  and  thus  render  them  available 
lo  the  lender. 

In  stating  the  duliea  of  trustees,  Lewin,  In 
Ui  mA  on  Trusts,  says: 

"The  first  duty  of  trustees  is  to  place  the 
tnut  [voperty  in  a  slate  of  security.  Thus,  if 
Um  trust  fund  be  an  equitable  inlereet,  of  which 
the  legal  interest  cannot  be  at  present  traoafer- 
nd  lo  tbem,  it  la  their  duty  -    * 


vise,  be  who  created  the  trust  mlgbtencumber 
Ihe  bitarest  he  has  setded.in  favor  of  a  purchaser 
without  notice, who,  by  first  giving  notice  to  tbe 
kgtl  holder,  ml^t  gun  a  fnurltv.  If  tbe  trust 
tiutd  be  a  Aote  tn  aOion,  as  a  debt,  which  may 
bt  reduced  into  posscnsjon.it  is  the  trustee's  duty 
U>  be  active  in  getting  it  in;  and  any  unneces- 
[ttai  <K7  delay  in  this  respect  will  be  at  bis  own 
ptntmai  risk."  Lewin,  chap,  zir.,  sec.  1,  0th 
Qg.  ed. :  J(iai6  V.  Ztiau,  1  Beav.  ,486;  Oi^ytnr  V. 
Daiiwfiye».,*BB;JtatJT.Onkldodc.Coov.(ia., 
481;  MeOaOen  v.  Due.  IS  BeaV.,  84;  WHm  v. 
Ontkam,  9  Drewir,  3S8;  Cooper  v.  Aw,  1  Rich. 

ch^aa. 

To  tlia  Mme  effect  is  the  language  of  Perry 
in  his  treatite  on  Trusts.  The  trustee  must 
take  such  steps  as  will  prevent  Incumbrances 
' — I  being  placed  ^upon  the  ^operty  trans- 


ferred to 


ind,  of  coune,  as  wiUivevent  tbi 
_7  of  its  deelniction,  as  in  this  case, 
n  Its  conversion  by  the  original  assignor  or 
setdcr.  "  If  the  trust  fUod,"  be  says,  "consiiU 
Bee  ICOno. 


in  part  of  notes,  bonds,  poHdea  of  insurance 
and  other  dmilar  eAMM  tn  aetion,  notice  should 
be  elven  to  the  promtasors,  obllgon,  or  m^en 
of  the  instruments."  I^w  of  iVosts,  sec.  488. 
This  doctrine  la  supported  and  asserted  In 
dlflcreat  form*  by  a  grnt  number  of  adjudged 
cases.  That  a  trustee,  I^  whose  nu^Igence 
of  a  plain  duty  the  proper^  in  his  hands  Is 
wasted  or  injuied,  is  chaimble  with  the  kN% 
is  a  doctrine  which  pervadea  the  whole  law  of 
trusts.  And  it  Is  tbe  only  doctrine  which  will 
insure  fidelity  in  trustees  and  protection  to  tbe 
intereals  of  MrtHJi  fiis  (rtiA  As  Justly  observed 
by  counsel,  tbe  almider  and  caner  the  act  r»- 
qulred,  tbe  clearer  the  du^  and  liaUliW  fwita 
noclect  If  any  distinction  can  be  madeinlla- 
UUty  where  duties  are  ne^ected,  the  liaUliQr 
dwuld  be  the  more  strictiy  enforced  where,  as 
in  a  case  like  this,  the  duty  required  was  tbe 


JuHiet  "-t-'n-  and  Jfr.  JuaUce  MMttham 
concur  with  me  In  this  opinion. 

Jamea  H.  KoKenoeT,  Oerk,  Sup.  Oouit,  U.ft, 


tTNITED  STATES,  Pff.  i»  At., 
J.  M.  STONE  Airo  W.  C.  UcALEXANDER 


3.  H.  BTONE  JJCD  W.  C.  UoALEZAlfDER, 
Ptfft.  in  At., 


UNITED  STATES. 
(Bee  B.  C  le  Otto,  a»«ll 


1.  Hmts  k  no  etnw  In  itrildng  out  a  notioe  ot 
special  matter,  irUab  con  be  etIvbd  Id  evldeooe^  nn- 
ia  the  plea  at  nU  debet,  whiob  was  pleaded  vttb  tlie 
notkie. 

a.  la  an  action  aaalnat  a  ooUeoUr  and  bis  sureties, 
broiuht  bv  Um  Dnhed  Sbites  on  Us  oOoIbI  bond,  an 
obJeotlon  to  oertlfled  stataoMnts  of  bis  anoonnt  tram 
tbe  booka  ot  tbe  IteianiT  Dapartnaot,  oAMd  In 
ttiepU^dUr,wUeiC,dtd  DOtaitwniwD 

tbepmeKid 


iron.-n)id(«e« ;  «aaiipH|HaN<w«f  pal«al».gnft». 


,GoogT( 


BdI'Ssxe  Coukt  ov  tbk  Dnitbd  Btatbb. 


0(Tr.  Terx, 


he  bad  been  debited  In  the  btter  wHh  tUat  bn- 
uwiueilr  ttUMfemd  from  prevhius  dd«,  altbouxb 
It  iVQumd  further  erldeooe  to  ahow  UN  Improprl- 
aty  AatamOiimuaeM. 

[N«.  97.  98.1 
AfftMd  Hoe.  tt,  ISSt.      Deeded  Dec.  i,  ISSt. 


The  case  la  stated  br  the  coui 
Mr.  WlllUuB  A.  HmiT.  ^ 

tor  the  United  Btatcs. 


JTr.  JkMm  M»ttlMwa  delivered  the  opin- 
ion of  the  court: 

This  actloD  was  brouidit  by  the  United  Statei 
upon  an  offlciel  bond  of  Benjamin  B.  Emoiy, 
aa  Collector  of  Internal  Revenue  for  the  Third 


bond  is  dated  March  39,  1870;  is  in  the  penal 
sum  of  950,000,  and  reciting  that  Emor^  had 
been  appointed  and  had  received  a  commigslon 
as  collector  for  the  diatrict  mentioned,  dated 
December  28,  1869,  is  conditioned  that  "  He 
aball  truly  and  faithfully  execute  anddischarge 
all  the  duties  of  the  saidofBce  according  to  law, 
and  ahall  justly  and  faithfully  account  for  end 
pay  over  to  the  United  States.fn  compliance  with 
the  Olden  and  regulations  of  tbe  Secretary  of 
the  Treasury,  all  public  moneys  which  may 
come  into  hia  hands  or  poaaesaion,"  etc.  Tbe 
breach  alleged  is,  that  he  failed  to  account  for 
and  pay  over  ihe  sum  of  $57,497.84  of  public 
moneys,  which  had  cume  into  his  poasesaion  as 
such  collector. 

The  defendants  pleaded  nil  debet,  and  gave 
notice  of  special  matter  to  be  given  in  evidence 
under  that  plea,  among  others,  that  "  The  h|. 
le;^  liability  for  which  this  suit  is  brought 
arose,  if  it  btow  at  ail,  under  a  bond  given  by 
said  Emory,  as  such  collector,  in  October,  1800, 
and  not  under  the  bond  on  which  this  suit  was 
bix)ught,"  etc.  They  also  pleaded  payment  be- 
fore suit  brought,  and  ^m>  an  argumentative 
plea  of  non  at  f  actum,  to  which  a  demurrer  was 
Buatalned.  Subsetiuently,  tbey  filed  an  addi- 
tional plea  traversing  the  alleged  breach  of  the 
condition  of  the  boM. 

Before  the  trial,  the  district  attorney  moved  to 
strike  out  the  defendants'  plea  of  nit  dAtt,  with 
tbe  notice  of  special  matter  attached;  and  an  or- 
der suBt^nlng  that  motion  appears  from  the  rec- 
ord to  have  been  made;  although,  froma  bill  of 
exceptions  taken  at  the  time,  it  is  slated  that  the 
motion  was  auataiued  only  ao  far  aa  the  notice 


'  States  for  |10,008.S2,  and  judgment  rendered 
thereon. 

Wrlta  of  error  were  sued  out  by  both  parties, 
and  are  now  prosecuted  to  reverse  that  judg- 
ment, for  errors  alleged  to  have  been  committed 
by  the  court  in  its  rulings  on  tbe  trial,  duly 
excepted  to  by  the  parties,  reapectivcly,  and 
brought  upon  the  record  by  bills  of  exception. 
They  will  be  considered  to  theirorder,  begin- 
ning with  these  assigned  by  the  defendants  be- 

1.  There  was  no  error,  as  alleged.  In  striking 
out  the  notice  of  the  special  matter  to  be  given  in 
164 


evidence,  under  the  pies  of  nt't  dAii.  It  wu 
proper  to  strike  It  out,  because  it  was  matter 
which  denied  the  plaintifTs  whole  cauae  of  ac- 
tion, which,  conseqniently,  it  was  bound  to 
meet  with  its  own  endence  in  the  first  instance, 
and  which,  therefore,  the  defendants  traveised 
by  the  plea  of  nil  (&M,  and  tbe  plea  denying  tbe 
anegeabreachof  the  condition  of  the  bond.  Any 
evidence  which  would  have  been  competent  un- 
der the  notice,  would  have  been  equalH  lo  with- 
out it;  and  in  point  of  fact,  all  the  evidence,  <rf. 
fered  on  tbe  part  of  tbe  defendants,  which  was 
competent  under  the  notice, was  admitted  under 
tbe  pleas. 

3.  The  firat  bill  of  exceptions  taken  by  tbe 
defendants  states  that  "The  aakl  plaintiff  of- 
fered to  read  to  tUe  jury  certain  transcripts  from 
the  books  of  the  Treasury  Department  at  Wash- 
ington City,  and  certified  transcripts  of  papera 
on  file  In  said  deparlment,  touching  the  offlcial 
conduct  of  B.  B.  Emory,  as  late  Internal  Reve- 
nue Collector  of  the  Third  District  of  Mis^s- 
sippi,  which  aaid  transcripts  are  dated  respect- 
ively •  •  *  as  shown  by  tbe  certificates  of 
the  Secretary  of  the  Treasury.  And  lo  these 
transcripts  tne  defendants  baa  flied  written  ex- 
ceptions and  objected  to  their  Introduction  as 
evidence  for  the  reasons  assigned  in  said  ei- 
cepliona."  The  court  overruled  the  objection 
and  permitted  the  transcripts  to  be  read  in  evi- 
dence, to  which  reading  the  defendants  excepted ; 
and  It  ia  now  asaigned  for  error. 

in  another  part  of  the  record  there  i     ' ' 


thisci 

pages  of  matter,  eonsistinir  of  c _ 

mentH  of  account  from  the  DOoks  of  the  Treas- 
ury Department,  and  copies  of  numerous  pa- 
pers on  file,  apparently  relating  to  the  accounts 
of  this  collector.  But  it  is  impossible  to  know, 
with  accuracy,  from  the  lecora,  which  of  these 
were  offered  in  evidence  by  the  plaintiff,  and  U, 
which  the  objection  waa  inlendedto  apply;  for 
it  appears  from  another  hill  of  exceptlona,  and 
there  were  six  In  all,  which  was  taken  by  the 

C'ntiff,  that  aome  of  these  transcripts  from  tbe 
ks  of  the  Treasury  Department  were  offered 
by  the  defendants  themselves,  and  admitted  in 
evidence,  against  tbe  objection  of  the  district  at- 
torney; a  nuing  we  arc  called  upon  to  conaidcr 
hereafter,  as  it  la  allceed  as  error  on  the  part  of 
the  United  States.underlhewritof  error  which 
it  prosecutes.  It  la  only  by  subtracting  these 
from  the  entire  mosa,  that  wc  can  infer  to  what 
the  defendants  objected. 

The  exceptions  filed  to  these  transcripts,  re- 
ferred to  in  tbe  bill  of  exceptions  and  found 
elsewhere  in  the  record,  aieas  follows: 

"1.  The  certificates  are  not  such  as  the  law 
requires. 

2,  The  tra3scriptsnreincompletc,anddonot 
set  out  the  entries  on  the  books  of  the  depart- 
ment, and  are  not  transcripts  from  the  books, 
but  summaries  of  what  the  ofBcers  suppose  the 
books  contain. 

3.  The  reports  and  receipts  of  Emory,  as  col- 
lector for  assessments,  and  other  papers  con- 
nected with  tbe  settlement  of  bis  accounte  by 
the  department,  are  not  set  out  In  said  tran- 
scripts. 

106  U.  S. 
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UaiTXD  Btatu  t.  Stohb. 


4.  ^aarfn  monthly  and  qnarUorl;  reports 
■re  not  act  out  in  laid  truucripts. 

0.  EmoTj'K  recelpu  for  usnameutB 
Mt  out  Id  said  transcripts. 

0.  Fads  are  set  out  in  Raid  tnnscrtpt  vhlch 
did  not  come  befora  the  department,  which 
were  not  in  the  courae  of  its  Dudneaa,  and  of 
which  ita  transcript  is  no  erldence. 

7,  Said  tnnacnpM   are  partial,  , , 

and  do  not  present  the  wbollB  record  statement 
In  r^&rd  to  said  Emoiya  accounts  as  late  col- 
lector, asoforesidd." 

The  particalars  in  which  the  tnuiacripta  In 
qoeation  are  supposed  to  be  open  to  tboe  ez- 
— Ion*  are  not  pointed  out  to  ua,  either  by  an;- 
S  in  the  record  or  In  argument  by  counBel, 


n  argument  , 
___  ....  w  la  DOthincupon  theli  face  which  sug- 
gerta  th«&  to  us.  The  papen  in  question  seem 
to  be  iO'the  usual  form  of  buiA  statements,  and 
jKirport  to  be  copies,  from  the  books  of  (he 
Iraaury  Department^f  the  accounts  between 
die  collector  and  the  United  gtatea,  containing 
the  uanal  Items,  and  showing  the  ^>pn>priate 
balsnoe  between  tlie  debits  and   credits.    If 

cr  iucomi 

cover  iL     U.  8.  v.  Oautttrt,  10  Wall.,  198  m 

U.  S.,  XXU.,  41]. 

It  la,  however,  said  by  counsel  for  defend- 
BDlB,  that  in  the  tieuury  tnwacript,  sbowing  an 
adjustment  of  the  collector's  accounta.corenng 
ill  hit  ottttiti  time  prior  to  the  date  of  siTii^ 
the  bond  sued  npon,  he  la  diaiged  with  flTe 
items,  agitrmtiiig  $00,0118.30;  and  that  this  ac- 
eomit  Is  oauncea  by  credits,  three  Items  of 
vhichpurport  to  be  transfers  to  himself,  as  hia 
owntucceaiOT,  aniountiiu>to  $80,584.43,  which, 
It  is  allied,  WBB  an  ezlstJng  indebtedness  to  the 
GoTemment.  In  (he  itext.  adjnstment  he  is 
darged  with  the  aame  Items,  avowing  an  ar- 
leanige  at  that  dmcof  |60.*18.85,aad  abalance 
It  found  against  him  as  occurring  since  the  date 
rf  tl»  bond  in  suit,  the  effect  of  which.  It  Is  ar- 
gued, la  to  shift  a  default  from  the  first  to  the 
Moondbond;andit  lsdafanedthat,for  this  rea- 
■00,  the  tianacript  offered  by  the  district 
ney  was  not  competent  endi 
have  been  excluded  from  the  jury. 

But  (hi*  objection  did  not  arise  upon  the  face 
of  the  accounts  <dlered  in  evidence  by  the  Unit- 
td  Slatc^  but  only  after  a  comparison  between 
them  and  that  offered  l^  the  defendants  and, 
therefMe,  would  lie,  not  to  the  competency  of 
IheerideDoe,  but  to  ita  effect. 

And  while  it  Is  true  that  the  sureties  sued  are 
g  the  term 
ippointed,  covered 

,  the  twnd  to  which  they  are  parties,  and  not 
for  the  miaapplicBtloD  of  money  received  and 
misap^ied  i^loror  subsequent  tn  that  term,  V. 
B.  V.  a^oTd,  1  How.,  250.  neverthelesa  It  is 
cqnslly  true  that  tbey  are  liable  for  taxes  col- 
lected daring  that  term,  upon  assessment  rolls 
received  during  a  prior  term,  or  for  moneys  or 
IIIQ,  rtamps  on  hand  at  the  eipiration  of  a  former 
tenn,  and  remaining  in  his  possession  at  the  be- 
^nniDg  of  a  new  one  ;  for  the  collector  Is  re- 
qiODiiQe  as  well  for  moneys  and  stamps  re- 
tained by  him  as  his  own  successor,  as  for  those 
jived  by  him  from  any  other  predecessor. 


s  and  should 


of  the  fact  and  of  the  amotmt  of  the  indebted- 
nets,  but  also  of  the  thne  when  and  the  manner 
in  which  it  arose.  It  la,  of  course,  alwcys  open 
to  the  defendants  sought  to  be  charged,  toahow 
by  opposing  [voof  that  the  default  charged  oc- 
curred before  the  ccanmencement  of  their  lia- 


cbaiged  to  the  collector  at 

of  the  term  is  only  prtma/ocM  evidence  at, 
the  Buretiea.  If  they  can  show,  by  circum- 
stances or  otherwise,  that  the  balance  charged. 
In  whole  or  In  part,  had  been  misapplied  by  the 
Dollector,  prior  to  the  new  appointment,  thqr  are 
not  liable  for  the  sum  so  ml^pplied. " 

8.  It  Is  next  asalgDed  for  error,  that  the  court 
omitted  to  cbarEe  the  Jury,  "  That  facts  not 
properly  appearmg  on  the  liooks  of  the  Treasury 
Department  could  not  be  embraced  in  the  trao- 

,  .  "  s  of  whi 
knowledge;  and  if  B( 
slitule  proof  in  this  caae."  TUa  alleged  omla- 
rion  on  the  part  of  the  court  is  stated  in  the  bill 
of  exceptions  to  have  occurred  in  connectloa 
with  the  following  instroctlon,  which  waa 
^ven:  "That,  while  it  was  true  that  the  plafait- 
ul  could  only  recover  In  this  casefor  money  act- 
ually collected  by  Emory,  and  not'  accounted 
for  to  the  Govemnieut,yet,  If  they  believe  from 
the  evidence  that  Emory  had  received  the  assess- 
ment rolls  of  the  taxes  Imposed,  that  was  prima 
fade  evidence  that  he  had  recdved  the  money 


pressed  In  argument,  nor  could  It  be  maintained; 
as  the  instruction  was,  undoubtedly,  correct. 
Nor  doea  It  appear  from  the  bdl  of  exceptions 
that  the  court  was  asked  to  give  the  instruction, 
the  omiarion  of  which  la  now  complained  of ; 
although  it  states  that  for  that  cause  the  defend- 


cause,  however  correct  the  rule  may  be,  which 
it  states  the  court  omitted  tojrlve  to  the  Jniy,  it 
is  not  shown  by  ain'thing  in  Uie  present  record, 
bow  it  could  appqr  to  the  case.  It  waa  not 
shown  that  there  were  any  facts  embraced  In  the 
transcripts  which  could  not  pnqteriy  ^tpear  on 
the  books  of  the  Treasury  Deputment,  nor  any 
of  which  the  department  had  not  knowledge ; 
and  no  attempt  baa  been  made  to  point  them 
ut  In  anrummt. 
ThUdi 
mdants, 
ground  lor  disturUogthe  Judgment 

4.  A  bill  of  exceptions  was  taken,  durinr  the 
trial  on  the  part  cd  the  United  States,    from 
that  it  appears  that  the  d^fenduits  offend  in 
evidence  a  certified  ccmy  of  the  official  bond  of 
an,  as  Collector  of  Intwnal  Revenue  for 
TDird  District  of  HlsalBsippi,  under  an  ap- 
ptdntmeat  dated  Octcd>er  2,  ISW;  the  bond  being 
dated  October  11, 1B09, with  suretlea  otfatt  than 
thepreeentdefenaanta,and  a  certified  tranacript 
from  the  books  of  the  Treasury  Department  of 
~~  adjustment  of  his  accounts,  as  such  collect- 
under  that  mpointment,  f rt>m  November  4, 
n,  to  March  28, 1870,  showing  a  balance  due 
from  him  to  the  United  States,  "transferred  to 
himself  as  hisown  successor,"  of  (4|0S7.SS,and 
with  which  he  is  charged  In  the  next  adjust- 


1« 
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ment  under  tbe  bond  sued  on,  dated  March  29, 
1870;  and  in  whiclf,  also,  he  is  credited  with 
$13,050.17,  as  "Amount  of  tAiea  aa  lists  trans- 
ferred to  bimself  as  collector  under  second 
bond,"  and  with  $13,468,13,  as  "Amount  of 
Btamps  transferred  to  himself  as  collector  under 
aecond  bond,  n^..'  tobacco  $8,098.88,  spirits 
$5,827,25,"  To  Ihe  introduction  of  these  doc- 
uments in  evidence,  the  district  attorney  objec^ 
ed.  The  objection  was  overruled,  tbe  evidence 
was  admittwl,  and  an  exception  was  taken,  on 
which  error  is  now  assigned  on  tbe  part  of  the 
United  States. 

The  objection,  however,  cannot  liesuslained. 
We  have  slreadj  stated  that  it  was  competent 
for  the  defendants  to  show,  in  their  own  eion- 
eration,  that  the  balance  charged  against  the 
CoUuclcr,  upon  the  adjustment  of  his  accounts, 
during  the  period  when  they  were  liable  for  his 
defauTts,  in  fact,  had'arisen  by  virtue  of  some 
default  accruini;  during  a  prior  term.  For  that 
[5321  purpose  and  as  tending  to  prove  such  a  claim. 
It  was  competent  and  proper  to  show  that 
credits  had  been  given  to  him,  on  a  prior  ac- 
count, that  belonged  to  subsequent  ones,  and 
tliat  he  had  been  £bited  In  the  latter  with  items 
improperly  transferred  from  previous  ones. 
And  to  do  that,  the  accounts,  in  which  these 
ch.irges  and  credits  appeared,  were  manifestly 
pertinent  and  material.  It  rejiuircd,  of  course, 
further  evidence  to  allow  the  impropriety  of  the 
adjustment,  unless  the  facts  appeared  on  the 
face  of  the  papers,  as  they  did  not  in  this  case; 
and  the  failure  to  follow  them  up,  with  such 
funlier  evidence,  might  have  be^  a  sufBcient 
ground,  when  the  defendants  hod  rested,  for 
granting  a  motion  to  rule  out  the  testimony,  or 
for  an  lUHtruction  to  the  jury  as  to  its  effect ; 
but  the  objection  would  not  prevail,  in  theflrst 
instance,  to  Its  introduction. 

We  find  no  error  in  tliA  Tttord,  and  tht  judg- 


SAMUEL  P.  WALKER'S  EXECUTORS  and 
ROBERTSON  TOFF'S  ADMINISTRA- 
TOR, ApiiU.. 


UNITED  STATES. 


•On  tbe  ISth  dny  of  April,  1885,  Walker,  a  dtlien 
and  resident  nf  Memphis,  purchased.  In  Hobtle,  from 
O'Grady,  H  ultliuii  and  roaldeot  of  ttiat  L'lty— botti 
cities  tieliiK  then  In  ttie  iictnipancy  ot  the  national 
forces— a  i»t  o(  cotton,  wblcn.  at  the  time,  was  In 
the  mllliary  lines  of  the  ituuncent  toroes,  In  the 
Btata  of  AlutwiDB  and  Mtaalaalppl,  tbe  InhsAltanla 
whereof  had  been  declared  to  t>e  In  Insurrection. 
Between  June  30,  and  December  1,  INU,  a  portion  of 
the  ootlon— while  in  the  hands  o(  the  planteni  from 
whom  it  was  orlirlnally  purchased  by  the  Confeder- 
ate Government,  and  rmm  tbs  agent  of  which 
D'Orady  had  purchased,  in  Mobile,  on  tbe  Stb  daf 
i>r  April,  IMS— was  »ciifd  by  Treasury  agents  of  the 
United  Stales,  wild,  ami  Ihc  proceeds  paid  into  the 
tr(««ury.  Held,  that  the  purchase  from  O'Qrady 
by  Walker  was  In  i-lnlaClon  of  law.  and  was  not  one 
out  of  which  cuulcl  arise.  In  favor  of  tbe  lattw,  an; 

*Haad  nolo  by  Jfr.  Jvetiee  nmt.aw. 
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Statement  of  the  cose  by  Mr.  Juttiee  Hftr- 

In  this  action,  brought  under  tbe  Captured 
and  Abandoned  Property  Art  of  March  12, 
1863, the  present  appellants  seek  to  recover  from 
the  United  States  the  net  proceeds  (alleged  to 
be  at  least  $600,000)  of  certain  cotton,  seized 
and  sold  by  the  agents  of  the  Oovemment  in  tbe 
year  1865.  The  petition  was  dismisxed  in  the 
Court  of  Claims,  and  from  the  Judgment  of  dis- 
missal this  appral  has  t>een  prosecuted.  The 
facts,  DR  found  by  tliat  court,  are  KulMlantially 
these:  prior  to  the  year  1865,  John  Scott,  the  [*l*i 
chief  agent  for  produce  loan  tor  the  Con- 
federate Government,  in  Alabama  and  East 
Mississippi,  pui'chased  in  lots,  at  different  times 
and  of  different  planters  in  those  States,  8.409 
boles  of  cotton,  taking  from  the  planter  on  each 
purchase,  a  receipt  and  agreemeutin  the  follow- 

State  of  HiEsiasippi, 

Ominlg  of  ,  totrn  or  pottoMet 

November  27,  1862, 

The  undersigned,  having  sold  to  the  Confed- 

aie  Slates  of  America,  and  received  the  value 
of  tbe  same  in  bonds,  the  receipt  whereof  is 
hereby  acknowledged,  one  hundred  and  ihirty- 
flve  bales  of  cotton,  marked,  numbered  and 
classed  as  in  tbe  margin,  which  is  now  depos- 
ited at  plantation,  hereby  agrees  to 
take  due  care  of  said  cotton  whilst  on  bis  plan- 
tation, and  to  deliver  the  same,  at  his  own  ex- 
pense, at  ,  in  the  State  of  Mississippi,  to 
the  order  of  the  Secretary  of  the  Treasury,  or  his 
agents  or  their  assigns. 

In  each  instance,  he  delivered  to  tbe  planter 
a  certificate  in  the  following  form: 

Aberdeek,  Nov.  27,  1862. 

Tbe  undersigned ,as  agent  of  tbe  Government, 
certlBea  that  the  within  cotton  has  been  exam- 
ined by  him  or  bv  a  competent  judge,  and  that 
its  churacter  will  rank,  according  to  the  cotn- 
mercial  scale,  as  middling;  and  niso,  that  the 
weighis  and  marks  are  as  described— the  cotton 
being  in  good  merchantable  order,  marked  with 
the  name  of  tbe  planter,  and  on  one  end  tbe  in- 
itials, C.  S.  A.,  and  safely  stored  In  a  covered 
building. 

The  undersigned  certifies  that  the  priceagreed 
upon  is  a  fair  market  price  at  tbe  present  time. 
Agt." 

There  were  tblny-seren  aucb  certificates,  up- 
on which  appeared  the  number,  weight  and 
mArks  of  the  bales  purchased. 

The  Confederate  Oovemment,  being  in  need 
of  large  sums  of  money  for  its  military  depart- 
ment, and  in  older  to  pay  debts  incurred  and 
to  lie  incurred,  autbonzed  and  directed  Scott 
sell  this  cotton,  and  all  other  cotton  pur- 
chased by  him  in  like  manner.  Accordingly, 
on  the  6tli  day  of  April,  186.'),  at  Mobile,  Alu- 
l«ma,  the  place  of  his  residence  and  busincSR, 
be,  as  such  Confederate  produce  loan  agent, 

■ '  to  one  O'Orady,  a  cltueo  and  resident  of  [*15] 
.-       IMV.  & 
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tke  Mme  pbtce,  all  4d  Ibe  8405  boles  of  cotton, 
■t  tbe  price  ai  $1  per  pound  in  Confederate 
8tuc*  carKocj.tnaatenixtgto  bim  the  pluiicn' 
Rceipto,  ■■  SDOve  dnorilied,  and  attacbinK  to 
each  one  a  ceitlflcBte  In  the  foUowing  form: 
"CoHTEDBBATK  States  or  America, 
Tbbasitrt  Defarthbiit,  April  6. 181 
Thia  is  to  certify  that  the  within  and  abore 
deacribod  cotton  bas  been  sold  to  D.  O'Oradjr, 
boles,  and  deliTcrv  U  hereby  ordered 
U  be  made  to  him.  or  hla  order,  with  license  to 
export  the  same  from  tlje  Confederate  States  to 
tnj  neutral  port,  on  complying  with  ibc  requi- 
dtlons  of  tbe  law. 

ffiven  under  my  hand  and  the  seal  of  tbe 
treamry  department,  on  the  jeai*  and  day  above 
moitltKied. 

Jotm  BcoTT, 
Chief  Ag't  Produce  Loan  for  Ala.  and  Earn  Mlas. 
PrJ.  O.  Ui^CK.  Ag't" 
Prior  to  these  tranaacdons,  to  wit:  on  the  Sth 
day  of  Karch,  16CS,  President  Lincoln  gave  to 
fiamuel  P.  Walker  (whose  executors  are  cMm- 
■Qli  in  this  case)  an  order,  of  which  the  follow- 
ing is  a  copy: 

"ExBcirnTB  Hasbioh,  March  fl,  1865. 
Whereas,  Bamuel  P.  Walker,  of  Memphis, 
Tenn.,  claims  to  own  products  of  Uie  insurrec- 
tioaaiT  States  near  Qt«nada  and  Canton,  Miss. . 
and  Montgomerj^  and  Selma,  Alabama,  and  has 
arrangements  with  parties  in  the  same  vicini- 
ties for  other  products  of  tbe  insurrectionary 
fitates,  all  which  he  proposes  to  seU  and  deliver 
to  agents  authorized  to  purchase  for  tlte  United 
States,  IheproducU  of  Ihc  insurrectionary  States, 
under  tbe  Act  of  Congress  of  July  2, 1864,  and 
tbe  regulallons  of  the  Secretart-  of  the  Treas- 
uy,  it  is  ordered  that  all  such  products  which 
a  porchaaing  agent  of  tbe  Qovemmcnt  has 
weed  to  purchase,  and  ifae  said  Walker  has 
wpulated  to  deliver,  as  shown  by  Ihe  certiQcate 
of  the  purchasing  agent,  authorised  by  Ree 
lilions  VlIL,  Form  No.  1,  appended  to  regul 
tlons  attached  hereto  by  such  agent,  and  wing 
truiq)orted,  or  in  store  awaiting  transportation, 
for  f ulflllment  of  stipulations  and  in  pursuance 
af  the  reKulations  of  tbe  Secretary  of  the  Treaa- 
ory,  shall  be  free  from  seizure,  detention  or 
forfeiture  lo  Uw  United  Stales;  and  officers  of 
tlieanny  and  navy  and  civil  officers  of  the  Qov- 
,.  emnient  will  observe  this  order,  and  will  give 
"tbe  said  Walker,  hiaagentx.  and  means  of  trans- 
Donation,  and  said  products,  tree  and  unmo- 
Ksled  paaioge  through  tbe  lines  (other  than 
bkKkaac  linea),  and  safe  conduct  within  the 
Uoes,  while  going  for  or  returning  with  said 
[BDductB,  or  wbib  said  products  are  in  store 
awiicing  transportation  for  the  purposes  afore- 
nid.  Abraham  I.>a<coLN." 

On  tbe  12th  day  of  April,  1B65,  the  City  of  Mo- 
bile, which  hod  been  continuously  invested  from 
1862,  was  captured  by  the  Union  forces.  On 
that  day,  at  Mobile,  Walker,  who  was  a  resi- 
dent and  citizen  of  Memphis,  Tennessee,  pur- 
chased from  CGrady  Ibe  8,406  boles  of  cotton 
referred  to,  and  which  waa  sUU  in  the  handa  of 
tlie  plaotera  under  their  airangemeat  with 
Scott,  taking  from  him  a  bill  of  tale,  which 
was  attached  to  a  list  specifying  the  number  of 
hales,  weight  and  the  names  of  Ibe  counties 
where  the  cotton  was  orighially  purchased  from 
plantenL  The  bill  of  «le  waa  aa  followa: 
Set  1«  Otto. 


"  For  value  received  of  Sam!  P.  Walker,  I 
hereby  transfer,  sell  and  assign  the  above  lota 
of  cotton,  amountineto  3,40S  bales,  without  re- 
course upon  me,  and  the  holders  thereof  will 
K"  ase  deliver  the  same  to  the  said  Walker  or 
authorized  agent. 

April  la,  1866.  D.  CKObadt." 

At  the  same  lime  O'Orady  delivered  and  In- 
dorsed to  Walker  the  planters  certificates,  which 
the  former  had  received  from  Scott.  Tbe  cot- 
ton remained  on  the  plantations,  and  the  only 
delivery  to  Scott,  O'Grady  or  Walker  was  by 
the  piantera'  certiflcales,  and  their  transfer  by 
indorsement,  as  hereinbefore  stated. 

On  tbe  Sth  of  May,  1865,  by  the  surrender 
of  General  Taylor,  commanding  Ihe  Confeder- 
ate forces  in  Alabaina  and  Mississippi,  the  coun- 
tiee  in  which  this  cotton  was  held,  passed  under 
the  military  control  of  Oen.  E.  H.  B.  Canby, 
commanding  the  Union  forces  at  Mobile.   The 
United  States  military  authorities  seized  all  tbe 
lines  of  railrooda  and  steamboats  in  that  sec- 
tion; and  on  Slay  10,  ISes,  the  following  order 
was  Issued  by  General  Canby: 
"  Uradqlabteks  Abmt  ahd   Divibiok  of  1*1''] 
Wbbt  Hraaiserppi, 
Mobile,  Alabama,  May  lOtb,  186S. 
(General  Field  Orders,  No.  39.) 

The  cotton  bclongin^p  to  the  Confedemte  Oov- 
emmeut  in  East  Louisiana.  Mississippi,  Alaba- 
ma and  West  Florida,  having  been  surrendered 
to  tite  Government  of  the  United  SiBiea,  iis  sale 
to  private  indivjduali^,  or  its  transfer  to  any  per- 
sons except  the  officers  or  agent  of  Ihat  Govern- 
ment, is  probibiled.  This  order  applies  to  all 
cotton  procured  bv  subscriptions  lo  the  cotton 
loan,  by  the  sale  of  Confederate  bonds  ornoleH. 
by  the  tax  in  kind,  or  by  any  other  process  by 
which  the  title  was  vested  in  the  Confederate 
Government;  whether  in  the  possesHJon  of  the 

Tnta  of  that  Government  or  stil!  in  the  hands 
the  producers;  and  all  persona  in  whose 
charge  it  may  be,  will  be  held  accountable  for 
its  delivery  to  the  agents  of  tbe  United  States. 
Com mandersofdUtncts will  be  furnished  with  a 
transcript  from  the  records  of  the  cotton  agents, 
ahowine  the  quantity  and  location  of  the  cot- 
ton within  the  limits  of  their  commands,  and 
will  give  the  agents  of  tbe  Treasury  Depart- 
ment, appointed  to  receive  it,  such  facilities  as 
may  be  necessary  to  enable  him  to  secure  it. 

Any  sales  of  this  property  in  violation  of  this 
order  will  be  treated  as  me  embezzlement  of 
public  properly. 

By  order  of  Major-General  E.  R.  8.  Canby." 

On  the  firet  of  June,  1863,  F.  W.  Kellogg, 
agent  of  the  United  Slates  for  the  purchase  of 
cotton  in  insurrectionary  States,  entered  Into  an 
agreement  with  Walker,  of  which  the  follow- 
ij[^  is  a  copy: 

"  Mobile,  Alabama,  June  1st,  1B65. 

1,  Francis  W.  Eello^,  agent  for  the  pur- 
chase of  cotton  of  insurrectionaiT  Stales,  on 
behalf  of  the  Government  of  tbe  United  Slates, 
at  Mobile,  Alabama,  do  hereby  certify  iltat  I 
have  agreed  lo  purchase  from  Samuel  P.  Walk- 
er, Esq.,  of  llemphis,  Tennessee,  thirty-five 
hundred  boles  of  cotton,  which,  it  is  represent- 
ed, are  or  will  be  stored  at  Green,  Pickens  & 
Marengo  Co's,  in  the  State  of  Alabama,  and 
with  planters  In  the  counties  of  Lauderdale,  Nox- 
ubee, Lowndes  and  Monroe,  in  the  State  of 
Miiisisalppi,  ood  which  he  stipulates  shall  be 
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deUveied  to  me,  unless  prevenUd  from  bo  doing 
by  the  autboritj  o1  the  United  States. 

I,  therefore,  request  safe  conduct  tor  the  said 
Samuel  P.  Walker  and  his  meana  of  transpor- 
tatloD,  and  said  cotton  from  where  tt  Is  stored 
■  1  tu  Mobile, where  the  cotton  so  transported  Is  to 
be  sold  and  delivered  to  me,  under  the  stlpu- 
latiou  referred  to  above,  and  pursuant  to  regu- 
lations prescribed  by  the  Secreiarf  of  the  Ttms- 
ury.  F.  W.  Eellooo, 

United  Stata  Purdiiain^  Agent. 

NorrCB.     Cotton  arriving  at  Mobile  under 
thin  permit  must  \>e  promptly  reported  to  the 


l,922f  bales  of  this  c 


plantations  In 


,    <„=--.  -r, J  by  the 

Secretary  of  the  Treasury  to  collect  cotton 
which  bad  been  sold  to  the  Confederate  States, 
and  sent  to  New  Tork,  where  the  cotton  was 
told,  and  the  net  proceeds  covered  Into  the 
United  States  Treasury. 

The  territory  embracing  the  counties  In  Hls- 
rissippi  where  the  cotton  was  stored,  and  wbare 
It  was  when  seized  by  the  treasury  agents,  was 
held  and  occupied  I^  the  Confederates  on  and 
prior  to  April  la,  18SS,  while  Mobile  and  Mem- 
phis, at  that  date  and  until  the  close  of  the  war, 
were  both  occupied  by  the  Union  forces. 

"  The  negotiations  for  the  sale  of  this  cotton 
to  O'Grady  took  place  in  the  early  part  of  the 
year  188S,  and  the  dnal  conveyance  delayed  un- 
m  April  6, 186S,  and  finally  completed  on  that 
dsy,  by  reason  of  the  ill  health  of  Scon,  and 
for  other  reasons." 

In  making  sales  of  cotton  in  that  section  of 
the  country,  during  Confederate  control,  the 
custom  was  to  tranner  Uie  planters'  oertiflcales, 
as  if  negotiable.  That  was  the  usual,  and,  gen- 
erally, the  only  mode  of  delivery  made  or  re- 
quired. 

The  Court  of  Claims  found,  as  concloslonB 
of  law,  that  the  order  of  President  Lincoln,  of 
March  6,  186S,  was  not  a  license  or  permit 
which  authoriud  Walker  to  purchase  the  cot- 
ton in  question  In  Mobile  at  the  tfnw  and  under 
the  circumstances  set  forth  In  the  findings;  that 
Walker  acquired  no  title  as  against  the  United 
Stales  by  nle  alleged  purchase  from  O'Orady; 
and  that  the  dalmanti,  consequently,  had  no 
cauae  of  action  against  the  Oovenunent. 
[4191  itemr*.  Wmmmr  M.  B«,tem»B,  Btt^atnin 
F.  ButUr,  Quinlon  CormTte  and  John  Pool,  for 


l£r.  Jtutice  Harlan  delivered  the  opinion  of 
tbe  court: 

By  the  Proclamation  of  the  President  of  the 
United  States,  bsned  on  tbe  IStb  day  of  Au- 
gust, 1801  [12  Stat,  at  L.,  1202],  in  pursuance 
of  authority  given  by  the  Act  of  July  18,  1861, 
la  Stat,  at  X.,  257,  the  inhabitants  of  Tennes- 
aee,  Alabama,  Mlaaisaippi  and  other  States— 
except  that  put  of  Virginia  west  of  the  Alle- 
ghany Mountains,  and  of  such  other  parts  of 
that  and  tbe  other  States  named  as  might  main- 
tain a  loyal  adhesion  to  the  Union,  or  might, 
from  thne  to  time,  be  occupied  and  controlled 
by  (he  Union  foroea— were  declared  to  be  in  a 
1C6 


'  state  of  Insurrection  against  the  United  Stutes; 
and  "all  commercial Tntercoune  between  the 
same  and  the  inhabitants  tliereof ,  with  the  ei- 
ceptions  aforesaid,  and  the  dtiiens  of  other 
States  and  other  parts  of  tbe  United  States." 
was  made  unlawful  until  the  Insurrection 
ceased  or  was  suppressed.  The  Oih  section  of 
the  Act  of  July  18, 1881,  upon  which  the  Proc- 
lamation was  based,  provided  thai  "The  Presi- 
dent may.  In  bis  discretion,  license  and  permit 
commercial  intercourse  with  any  such  pari  of 
said  State  or  section,  the  inhabitants  of  which 
are  so  declared  In  a  state  of  insurrection,  in 
such  articles  and  for  such  time  and  by  such 
persons  as  be,  In   hla  discretion,  may  think 


conducted  and  carried  on  only  in  pursuance  of 
rules  and  regulations  prescribed  by  the  Secre- 
tary of  the  Treasury. 

By  the  subsequent  Proclamation  of  April  2, 
1863  [18  Stat,  at  L.,  780),  tbe  territorial  excep- 
tions made  m  the  former  Proclamation  were 
revoked,  except  as  to  West  VIrgiala  and  the 
Porta  of  New  Orieans,  Key  West,  Port  Royal 
and  Beaufort. 

Bv  the  4th  section  of  the  Act  of  July  2,  1864 
[18  Stat,  at  L.,  87!(],  the  prohibitions  and  pro- 
visions of  the  Act  approved  July  18, 1661,  and 


futurellnes  of  national  mitltaiy  oc- 
cupation, in  the  States  or  ports  of  Slates  de- 
clared In  Insurrection,  lehOher  teith  eaeh  other  or 


Tbe  8th  section  of  the  some  Act  makea  It  law- 
ful for  the  Secretary  of  die  Treasury,  wlib  tbe 
approval  of  the  President,  to  auUxHlze  aseDta 
to  purchase,  forthe  United  Slates,  any  products 
of  Stales  declared  In  Insurrection,  at  such  place* 
aa  shall  be  designated  by  him.  AndtheOth  sec- 
tion provides  ; 

"That  so  much  of  section  5  of  the  Act  of 
thirteenth  of  July,  elgtaleen  hundred  and  slxtv- 
one,  aforesaid,  as  aulhorizea  the  President,  In 
bis  discretion,  to  license  or  permit  commernal 
relatlonsin  anvStateor  section,  tbe  Inhabitants 
of  which  are  declared  in  a  slate  of  insunection, 
is  hereby  repealed,  except  so  far  as  may  be  nec- 
essary to  authorize  supplying  the  necoslties  of 


itaryft 

bj  published  order  of  the  commanding  general 
of  the  department  or  district  so  occu|ded;  and, 
also,  except  so  far  as  may  be  neceMarv  to  au- 
thorize posona  reatdiag  within  such  lines  to 
bring  or  aend  to  maAel  in  tbe  loyal  States,  any 
products  which  th^  shall  have  produced  with, 
their  own  labor,  or  the  labor  of  freedmen,  or 
otheraemployed  and  paid  by  them,  pursuant  to 
rules  relating  thereto,  which  may  be  established 
under  proper  authority.  And  no  goods,  wares. 
or  merchandise  shall  be  taken  Into  a  State  de- 
clared in  Insurrection,  or  transported  therein, 
except  to  and  tram  such  places,  and  to  such 
monthly  amounts,  as  shall  have  been  prevloualy 
agreed  upon  In  writing  by  the  commanding 
general  of  the  depoTtmeol  in  which  such  pUoea- 
IMU.  & 
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■re  iitnated,  and  an  officer  designated  b;  thi 

Secretory  of  the  TieaBury  for  that  paraoae.' 

Fnun  Ukm  AcU— in  force  on  tlie  isUi  day  of 


jr  lieing  in  MemplUs,  then  occupied  I^  Uie  na- 
tiooal  forces,  were  forbidden,  uiueeanulborlzed 
by  cranprtent  authority,  to  have  commercial 
lotercourse  wltb  penons  reddioff  or  being  In 
Mobile,  wbicb  waa  at  that  time  likewiae  occu- 
pied by  the  natioiial  forcea  ;  tUa,  because  both 
cities  were  within  States,  the  inbabitanta  whereof 
were  decfawed  to  be  In  Inaunectlon,  and  neither 
witliin  the  territorial  exception!  made  in  the 
nocUmatlon  of  President  Lincoln. 
lUl}  But  it  is  contended  tbac  the  order  of  Preddent 
liDGoln,  Kiven  on  the  Ath  of  March,  1869,  fully 
anlboriiM  Wallcer  to  proceed  from  Memphla, 
idsplace  of  residence,  to  Mobile,  after  that  city 
badaarrendered  to  the  Union  forces,  and  there 
contract  with  O'Qndy  for  the  purchase  of  the 
cotton  In  quenlon,  then  but  recently  ibe  prop- 
erty of  (he  Confederate  bt&tea  (at  least  as  be- 
tween Iheai  and  the  orii^iud  ownen),  and 
within  the  district  actually  occupied  and  con- 
trolled bf  the  insurgent  forces.  A  portion  of 
the  argument  of  counsel  is  oddruased  to  the 

Suexlinn  whether,  notwithstanding  the  repeal  of 
le  5tb  section  of  the  Act  of  Julv  18. 1861,  au- 
thorizing the  President,  In  his  discretion,  to  li- 
cense or  permit  commerda)  relations  In  any 
State  <»  sectiun  in  InsuirecUoD,  he  could  not,  in 
virtae  of  hla  power  aa  Commander-in-Chief  of 
the  Army,  license  trade  wiUi  inaurgenti  within 
tlielinesof  Confederate  military  occupancy.  If 
this  queatlon  has  not  been  distinctly  concluded 
by  tlK  tottoa  dedsions  of  tide  court,  we  deem 
it  unnecesMrynow  to  ooosider  or  deteimine  it. 
For,  plainly,  the  order  of'Hardi-6,  1886,  waa 
not  a  license  to  trade  or  have  commerdsl  inter- 
course with  the  enemj;,  without  limit  as  to 
•moant,  or  without  restricdon  as  to  persons  and 
lerritoiy.  The  onto  proceeds  solely  upon  the 
croundthat  Walkertfmowned  products  of  tlie 
nMurrectioaanr  States,  near  Qrenada  and  Can- 
too,  in  MisaisAppl,  and  Montgomery  and  Selma, 
in  Alabama;  ana  that  he  (AcAhadarrancementa 
wIMi  parties  in  the  vicinity  of  those  ^ces  tor 
other  products  of  the  iosurrectinnary  States.  It 
was  in  reference  to  neh  products— those  be 
tllen  owned,  and  thoee  as  to  which  he  then  had 
anangments  with  other  parties — that  the  iS^a- 
ideot  ordered  that  tbey  should  be  free  from 
seixure,  detention  or  forfeiture  to  the  United 
States.  Now,  the  finding  of  the  facts,  upon 
which  alone  this  court  can  act,  abowa  uiat 
Walker  did  sot,  on  the  61b  of  Hardi,  1863,  own 
■ny  part  of  the  cotton  in  question.  It  was  tlien 
in  the  poAKsaion  <rf  the  planteiB,  wboheldltfor 
the  Confederate  Oovemment ;  and  if  it  ever 
was.  aa  against  the  United  States,  after  Its  sale 
to  the  Oonfederalt  Oovemment,  to  be  used  in 
■id  of  the  rebellion,  the  property  of  COtsdy, 
from  whom  Walker  purchased,  it  did  not  be- 
come so  until  April  9,  1066.  Nor  does  it  appear 
that  this  cotton  constituted,  at  any  time,  a  part 
of  the  Gotton  with  reference  to  which  Walker 
,.,,,  liad"anmngemeii(s"atthetiniePreaidentLin- 
'""  cobi  gave  the  order  of  March  6, 1B65.  It  is  Iruc 
that  the  court  bdow  finds  tliat  "  The  negotia- 
tions for  the  sale  of  the  cotton  to  O'Orady  toolt 
plaoe  in  dw  early  part  of  the  year  1865,  and  Ihc 
final  conveyance  delayed  until  April  6,  ibUS, 
Bee  16  Orra 


and  Anally  completed  on  that  day,  by  reason  of 
the  ill-heidth  oi  Scott,  the  Confederate  produce 
loan  agent,  and  for  other  reasons."  But  the  ne- 

Stialions  here  referred  to  were,  manifestly,  not 
9  arrangements  which  Walker  claimed  tO' 
have  had,  on  March  6,  1866  for  products  of  the 
insurrecllonary  districts.  There  is  nothing  to 
show  ttiat  he  ever  had  any  communication  upon 
the  subject  of  this  cotton  with  the  Confederata 
produce  loan  agent,  or  with  O'Grady,  unUl  aft- 
er the  capture  of  Mobile.  The  negotiations, 
which  were  not  completed  unUl  Apnl  6,  1866, 
by  reason  of  Scott's  ill  health,  and  "  for  other 
reaaons,"  were  evidently  thoee  by  which  Scott 
proposed  to  sell  (o  O'Orady.  and  with  whldi 
Walker,  it  must  be  assumed,  hadnoconncctioii 
whatever.  The  case,  as  it  stands,  seems  to  be 
one  in  which  the  claimants  seek  to  bring  within 
the  operstioD  of  the  order  of  Ibrch  B,  I8C0,  a 
transaction  in  cotton  not  covered  nor  intended 
to  be  covered  by  it  The  contract,  upon  the 
finding  of  facts,  must  be  r^arded  as  one  made 


respective  residing  in  places  occupi 

national  forces,  within  districtB  the  mhabitaata< 
whereof  were  declared  to  be  in  insuirectlon.  It 
is,  therefore,  according  to  the  sen  led  doctrines 
of  ttus  court,  a  contract  from  which  could  arise, 
in  favor  of  Walker,  no  right  to  the  cotton,  as 
against  the  United  States,  which  could  be  en- 
forced in  the  courts  of  the  Union. 

Without,  therefore,  giving  other  reasons, 
quite  apparent  upon  the  record  and  which 
would  make  It  our  duty  to  sustain  the  judgmeu' 
of  the  Court  of  Claims,  we  content  ourselvei 
with  affirming  it  npcm  Um  grounds  indicated 

It  it  to  ortU^td. 
Truempy.   IPest: 


L.  P.  HODOE8  XT  ai.,  Pffi.  tn  Xrr., 
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tioiu,  covering  onl7  a  part  of  the  matwtal  Issues  etf 
fact,  ne  quenons,  with  the  anawen  tliereto,  were 
raturuedasa^iecWvenHct.  niere  was  no  genenl 
venUot,  DOT  wia  there  a  bill  of  azoeptloDS  iSowlnf 
theevidGooaaddnaed.    The  JnOfmeot  recited  that 

ttwaa  rendered  aaain^  the^indula"i 

«eolsl  verdlot  oTh 


out  In  the  ipeojal  vwdiet  w 


tain  the  Judcment,  and  ■■,  wltbinit  a  waiver  of  tiU 
by  Jury— SAVlnst  which  eveiT  reasonable  presump- 
tion ihoulTbe  hidulnd-lt  wss  the  ouosHtutlon^l 
riBhtoftiiedeCeadstin  la  have  the  iur;  pass  upon 
aUtha  material  fMM  In  Ime,  the  Jndsmant  mual 
be  nvnsed  and  a  new  trial  had. 

[No.  92J 
Argv«d  Nov.  17,  SO,  1881.  Dtnded  Dee.  4,  ISSt. 


ciently 
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aled  by  the  court. 
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Memrt.  Z>.  S.  Olzmi  and  Demtt  Ikmt,  for 
plaintiffs  in  error: 

"Jx,  is  of  the  Tei^easenceof  ft  special  verdict, 
tbat  the  jury  should  find  the  fkct*  on  which 
the  murt  is  lo  pronounce  the  Judgment  accord- 
ing to  the  law,  and  the  court,  in  giTiDK  Judg- 
ment, is  conflned  to  the  fact«  «o  found. 

Smidam  v.  WiUiamMtm,  20  How.,  4Sn  (81  U. 
8.,  XV.,  978);  Bamet  v.  WiOiamt,  1 

/orrfv.JJunXap,  MPa.  8-., - 

[.  Ftneh,  for  defendsota  in 

The  plaintiffs  in  error  aak  the  Judgment  lo  be 
Teverseo,  because  the  "conceded  facts,  orfacts 
not  disputed,  are  not  in  the  special  verdict. 

The  short  answer  to  this  is,  that  these  facts 
nedal 

Suprei 

«onsin  are  dear  and  coBGiusiTe  on  this  point. 

Jfe/ftio»v.a  «.«».,«  Wis.,  76;  i*brr««v. 
Drm,  *f  Wis.,  188;  WtlKamt  t.  Porier,  41  Wis., 
430;  Wardy.  Bu*aek,4&y}it.,  408:  Berg-v.  B. 
S.  Co.,  SO  Wis.,  424;  A-uit  v.  W.  <t  W.  Mfg.  Co., 
M  Wli.,  801. 

Mr.  JvtUr*  Harlan  delivered  the  opinion 
of  the  court: 

The  foundation  of  this  action  Is  the  alleged 
«onTcralon  by  the  plaintiffs  in  error,  who  were 
defendants  below,  of  certain  wheat,  stored  in 
separate  bins  in  the  warehouse  of  William  H. 
Valleau,  in  Decorah,  Iowa. 

The  complaint  contains  two  counts,  the  first 
one  of  which  proceeds  upon  the  ground,  that 
the  whtal,  when  so  converted,  was  the  proper- 
tr  of  the  defendants  in  error,  who  were  plaint- 
IIIb  below.  In  the  second  count  it  Is  aveirud 
that,  during  the  winter  and  spring  of  1876,, the 
First  National  Bank  of  Decorah,  Iowa,  dis- 
counted notes  and  drafts  for  and  loaned  money 
to  B^d  Valleau,  upon  the  security  of  a  large 
quantity  of  wheat  delivered  to  the  hank,  of 
which  lie,  Valleau,  was  then  the  owner  and 
had  the  possession,  and  which  was  stored,  in 
separate  bins,  in  awarehouse  in  Decorah, Iowa; 
that,  thereby,  the  wh^at  became  the  property 
4rf  the  bank;  that,  subsequently,  in  April  and 
1*"*J  Hay,  1876,  Valleau,  without  repaving  such 
loans  and  diacouDts,  and  without  liie  Knowl- 
edge and  consent  of  the  bank,  wrongfully  and 
tortiously  took  and  removed  the  wheal  from  the 
warebouse  and  from  the  possession  of  the  bank, 
shipped  it  lo  the  defendanla,  at  Milwaukee, 
by  wliom  it  was  wrongfully  and  tortiously  re- 
ceived and  sold,  and  the  proceeds  convwied  lo 
their  own  use;  Ihat  no  p<ul  of  the  moneys,  so 
loaned  and  advanced,  nos  ever  been  piud  by 
Valleau,  or  by  any  one  for  him;  that,  prior  lo 
this  Buit,  the  bank  sold,  asdgned  and  trans- 
ferred ilsright,  title  and  interest  in  the  wheat, 
and  all  right  of  action  lo  recover  the  same  or 
its  value;  of  which  assignment  the  defendants 
had  notice  before  this  action;  and  Utstly,  tliat, 
prior  to  the  commencement  of  the  actton,  the 
bank  and  plaintiffs  had  each  demanded  from 
defendant  the  delivery  of  the  wheat,  but  tbev 
bad  refused  to  deliver  it,  or  soy  part  thereof, 
ellher  to  the  bank  or  to  plainlills. 

The  answer  denies,  generally,  "Each  andev- 
ery  allegation,  statement,  matter,  fsct  and  thing 
in  ths  complaint,  set  forth,  alleged  and  con- 
tained." 

The  record  states  that  the  Jury,  Impaneled 
and  sworn  lo  try  the  issues,  "rendered  a  special 
1» 


verdict  in  answer  to  tho  qnvtlons  propounded 
by  the  court."  Tbe  qneation*  so  propouDded, 
with  the  answen  thereto,  were  nude  the  qw- 
dal  verdict  The  Jmy  baring  been  dtedmrged, 
tbe  pMntifb,  Xfv  counsel,  moved  for  ludgmait 
upon  the  spedal  verdict  for  (Ite  value  of  the 
Wheat  wiongfaDy  OMivfltled  t^  defeDdants.  at 
for  such  damages  as  tbe  court  should  adjndn, 
and  tor  such  other  aitd  further  reHef  aa  rnlAt 
be  granted  in  tbe  premises.  On  alatardflT,aie 
detendanle  moved  to  set  aaide  the  medal  vn- 


not  contain  findings  upon  (hematertalissueBin 

These  motions  were  heard  together,  and  it 
was  ordered  by  the  coort  "That  the  tnotion  of 
defendants  for  a  new  trial  be  and  is  berebr 
overruled,  aitd  that  the  moUonof  the  plaJBtlM 
for  Jodgment  upon  tbe  ^edal  verdict  of  the 
faij  aaa  fatU  eonttMl  tr  net  Mmittd  NfWHfil* 
tritU  be  and  is  hereby  granted!"  The  dam- 
age* were  awessod  by  the  court  at  |12,054.(fil, 
for  which  sum  Judgment  was  eulcMd  against 
the  defendants.  From  that  Judgment  this  wri  14101 
of  error  is  prosecuted. 

Under  the  Code  of  Practice  of  Wisconsin,  Ihe 
answer  in  this  case  puts  in  Issue  every  material 
allegation  in  Ihe  comrdaint.  2  Taylor.  Sut. 
Wis.,  1871,  p.  1488;  Bev.  Stat. Wis.  1878,  sec 
9655.  And  since  the  practice,  pleading,  forma 
and  modes  of  proceeding.  In  civilcansee,  other 
than  equity  and  admlnity  caosea,  in  tbe  Cir- 
cuit and  District  Courto  of  tbe  United  Blatea. 
must  conform,  as  near  aa  may  be,  lo  the  prac- 
tice, pleadings,  forms  aod  modes  of  proceed- 
ing, existing,  at  the  time,  in  like  causes  in  the 
courts  of  record  in  the  Btate  within  which  sodi 
circuit  or  district  courts  are  held,  Bev.  Btat, 
sec.  914,  it  was  Incumbent  upon  the  plalniUI, 
conceded  in  argument  here,  to  prove. 


of  exceptions  was  taken  showing  the  evidence 
introduced  by  either  party,  nor  was  there  a  gen- 
eral verdict.  Having  regardalooe la  tbe  qoea- 
tions  and  answera  propounded  to  the  Jury,  it  is 
clear  that  plaintiffs  did  not  prove  their  case,  aa 
made  by  the  first  count,  which  proceeded  upoo 
the  gronitd  that  the  wheat  was  the  property  of 
tbe  plaintiffs.  It  is  equallv  clear  that  the  Jury 
made  no  finding  upon  tbe  issue,  raised  by  Ihe 
secoiul  count,  as  to  the  alk^ed  aaslgnmCTt  by 
the  tiank  to  plaintiffs.  No  question  was  pro- 
pounded to  the  Jurv  upon  that  subject,  nor  was 
that  point  covered  by  tbe  written  stipulationas 
the  amount  of  freight  and  the  value  of  the 


wheal.  We  infer  from  tbe  oral  a 
counsel  for  plaintISs,  that,  at  the  trial  below 
the  assignment  by  the  bonk  was  conceded  and 
that  the  final  judgment  was  based,  in  part,up(« 
that  conceasion.  But  in  that  represenladoa, 
counsel  who  anwared  in  this  court  for  defend- 
ants, but  wlio  did  not  partidpale  In  tbe  trial  la 
the  dicult  court,  did  not  f  ael  authorized  to  con- 
cur. Looking,  therefore,  as  we  must,  lo  the 
case  as  dlsdoaed  by  the  record,  we  are  con- 
strained to  tiold  that  the  answers  to  tbe  spedal 
ques^ns  propoanded  by  thecourt,  being  silent 
as  lo  the  assignment  by  the  baolt,  did  not  fur- 
nish a  basis  for  Judgment  is  bebaU  of  plainU 
,-        lOfC.  S. 

D,g,tza:Jb.LlOO<-^TC 


Ub.    Wllbont  proof  upw  that  potnt,  idaiDtUb, 


tt  b  miiiif Ml,  wcm  not  entitled  to  judement 
iwmi  tbe  Mcond  counL  In  FaUtnan  v.u.  8., 
,  a  inmt.,  906,  tt  WM  aald.  Ibat  If  tt  anwucd 
[4111  lo  tbt  court  of  original  Joiiidlctioi),  or  to  the 
appdlat«  cotut,  tluit  tbe  Tctdlct  «m  conflned 
to  a  part  only  of  tbe  matter  in  iMue,  do  Judg- 


pUotiff  being  founded  upon  a  bequeit  of 
tain  daves,  It  was  essential  to  a  recoreiy,  at 
law,  that  tbe  assent  of  the  eiecnlor  to  the  leg- 
•cy  should  be  proved.  This  court,  speaking  by 
Ch.  J.  HarHhall,  said:  "Althourik  in  the  opin- 
ion irf  tbe  coort  there  was  aufflcienterideDce  in 
the  apedal  Terdict  from  which  the  juiy  might 


diet.  Intend  il.  The  amdtu  verdict  was  defect 
tve  in  stating  tbe  evidence  of  (be  fact.  Instead 
«f  tbe  fact  ilaelf.  It  was  hnpoeeible,  therefore, 
tfaat  a  Judgment  conld  be  prononnced  for  the 
plalntin." 

But  it  Is  snggeated  that  (he  final  Judgment, 
upon  its  face,  showa  that  it  was  not  tmaed,  ei- 
^uaively,  on  answen  to  tbe  special  questions, 
mod  tbe  atinulation  br  the  partlea  aa  to  ihe 
amount  of  frdght  ana  value  of  wheat ;  but, 
alao,  "  upon  facts  conceded  or  not  disputed 
upon  tbe  triaL"  Although  this  court  is  not  in- 
formed by  tbe  recoid  as  to  what  those  conced- 
ed and  tindisputed  facts  are,  it  is  insisted,  that 
we  sbonld  piennue,  in  support  of  the  ^dgment, 
tiut  they  were,  in  Gomiecubn  with  the  facts  spe- 
cially foond,  sufficient  to  justify  Ihe  action  of 
tlM  court  below.  This  poeitioQ,  ft  is  contended , 
to  aostained  bv  numerous  decisions  of  the  Su- 
preme Court  01  Wisconsin,  upon  the  subject  of 
general  and  apedal  verdicts,  aa  defined  and  reg- 
ulated by  the  taws  of  that  Stale  In  force  wben 
this  acti<m  was  tried. 

tt  ia  not  neceasary,  in  this  opinion,  to  enter 
npcni  an  examination  of  those  dedsionB,  nor  to 
consider  how  far  tbe  local  law  controls  in  de- 
termining, either  the  eeeential  requisites  of  a 
apedal  verdict  in  the  courts  of  the  United  States, 
aor  Ihe  conditions  under  which  a  Judgment  will 
be  iMvmimed  to  bave  been  eapp<>n«d  by  facts 
other  than  tboae  set  out  in  a  special  verdict. 
The  difBculty  we  have  arlaes  from  other  consid- 
eratiooa.  The  leoord  dlacloaes  that  the  defend- 
ants had  a  determination,  by  the  jury,  of  a  part 
of  tbe  focta.  while  other  facta,  upon  wblch  the 
final  Judgment  was  rested,  were  found  by  tbe 
oonrt  to  nave  been  conceded  or  not  disputed. 
If  we  should  presame  thai  there  were  no  ma- 
ra]«  terial  facta  considered  by  the  court  beyond 
those  found  In  the  answcra  to  special  questions, 
tben,  as  we  bave  aeen,  the  facts  found  do  not 
autborlie  the  Judgment.  If,  on  the  other  band, 
we  should  adjudge  it  to  bave  been  defendants' 
duty  to  preserve  the  evidence  In  a  bill  of  excep- 
tions, and  that.  In  defetence  to  the  dedslons  of 
tfaeetate  court,  it  should  be  preaumed  that  the 
"  beta  conceded  or  not  disputed  at  the  trial" 
vreie,  in  oonnection  with  Ine  facts  sacerlalned 
.by  tbe  Jury,  ample  to  support  the  judgment, 
m  then  have  a  case,  at  law.  which  the  jury 
was  sworn  to  try,  delennioed,  as  to  certain  ma- 
terial facts,  by  tlie  court  alone,  without  a  waiver 
of  JuTT  trial  as  to  such  facts.  It  was  the  prov- 
ince rf  the  jury  to  pass  upon  tbe  Issues  of  fact^ 
and  it  was  the  ri^t  of  the  defendanta,  secured 
flee  1«  Opro. 


m  V.  lAc  u6-an 

by  tbe  GonsUtutiro  of  the  United  Btatea,  to 
have  them  do  so.  That  right  oooM  bave  been 
waived,  but  It  could  not  be  taken  fran  ibem 
bythecourt.  It,  nptm  the  trial,  all  tbe  facta  es- 
sential to  recoveiT  bad  been  undisputed,  or  so 
condnaively  estaUlahed  the  cause  of  action  aa 
to  have  authorized  tbe  withdrawal  of  tbe  case 
altogether  from  the  Jnir,  t^  a  peremptory  fn- 
atmction  to  find  for  pudnofb.  It  would  still 
have  been  necenary  that  the  Jnrr  m^e  its  ver- 


the  constitutional  right  of  trial  by  jory,  submit 

a  part  of  the  facts  to  the  Jury,  and  itself  deter- 

ine  the  remainder,  without  a  waiver  by  the 


and  except  where  it  is  ouierwiae  provided  u 
baitkruptcy  proceedings,  "tbetrialof  bsoesof 
fact  "—that  is,  of  all  the  material  iasuea  of  fact 
— "  in  the  circuit  courts  shall  be  by  Jury,"  un- 
less tbe  partlea,  or  their  attorneys  of  record, 
stipulate  in  writing  for  the  waiver  of  a  Jury. 
R.  S.,  sees.  648,  64fl.  There  is  no  audi  stipula- 
tion in  tbls  case,  and  there  is  nothing  In  the 
record  from  wblch  such  stipulation  or  waiver 
may  be  inferred.   It  baa  been  often  said  bj  this 


guaranty  of  tbe  rights  and  liberties  of  tbe  peo- 


Qne  other  point  discussed  by  counsel  for  de- 
fendants in  error  must  be  noticed.  He  insisted 
that  theorderof  reversal,  if  one  be  made,  should 
be  accompanied  by  a  direction  to  tbe  court  be- 
low to  restrict  the  next  trial  to  such  issues  as  [413] 
not  covered  by  tbe  answers  of  Uie  Jury  to 


which  seem  ta  recognize  the  authmliy  of  the 
court,  when  setting  aside  a  judgment,  to  re- 
strict the  subsequent  trial  to  such  Iwues  as 
were  not  passed  npon  by  the  Jury  at  the  first 
trial.  Whether  this  contention  be  sound  or  not, 
we  need  not  now  determine,  for  tbe  resson  that 
tbe  grounda  npon  which  it  resta  bave  no  exist- 
ence, where,  ashen,tliecaae,aB  to  tike  iSBues  tri- 
able by  Jury,  was  not  aubmitted  to  the  huy  In  the 
mode  reonlred  by  law.  Tb«re  i*.  tton,  n«  al- 
tematitehit  lomenethejwIffmttU,  vUh  difw- 
Wmu  tfatt  a  tried  be  had  upon  ail  Oitmattrial  i*- 

Itute  ordertd. 
True  oopr.    Tot : 

Jsma  B.  MoKenner,  Clerk,  Snp.  Court,  IT.  B. 

cited-iiM  o. 8., am ;  107  C.B., mills  u.B.,n. 


UNITED  STATES,  Hf.  in  Krr.,  [; 

aEOR0E  w'.  P.  C.  LEE, 

FREDEBICK  KAUFUAN  bt  ai.,  Plft.  in 

Brr., 
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GEOROE  W.  P.  C.  LEE. 

(See  8.  C,  IB  Otto,  UMBU 

ErempHon  nf  Vnittd  Statu  from  tuit—nUtt 


ib.GoogIc 


againtt  offieen 


Ua^ — iauler  qf  tateti  i(A«n«nfl««M(Hv. 


SnFBEMB  COIIBT   OF  ' 

and  agent*— potter  o/eeurtt 

dteMoTit—eotuUtttlienat  ritfitU  ^ 

corpiu— wreiui  bg  Ooetnt- 


The  doetrlna  that  the  United  states  oMDOt  be 

ft  parD  defendant  In  any  court  whatever, 

rbeM  OODpew  has  provided  tor  «uoh  nilt. 

Id  and  TeaSimed,  and  the  nature  of  thtaex- 

r oonridered. 

E.  Thlt  eiemjptlon  la,  howerer,  Itmlted  to  aulta 
asalnat  the  Unfted  Btatea  dlraotlr  end  by  nain&  and 
oanDotbetuooaafuIlj  pleaded  In  Cavvrof  ofltoen 
and  acenta  of  the  Umted  Stataa,  when  aued  \if  f/A- 
rate  penona  for  propectr  Id  tbetrpoMeMloa  aa  such 
oOoera  and  agenU. 

B.  InHuahcaaea,atKmTt  of  competent  lurMbtdoa 
over  the  parUei  before  It,  idbt  Inquire  Into  the  lav- 
fuliMM  of  the  pooMHton  «f  the  United  States  aa  held 
br  Mioh  ollloen  or  acenta,  and  give  Judrment  ac- 
eonllnB  to  the  naultot  that  inqitlr)'- 

1.  The  dlSennae  In  the  iiiiiillil  f eaturea  of  a 
mimamhii^i  ud  i^abUoao  fom  ot  KOTemment, 
renders  the  dedalona  of  the  bisllahCourta  on  thli 
anbjeot  of  but  little  value  ai  pieeedenta :  whUe  an 
examination  of  numerona  deaakma  of  tola  oourt, 
from  Ita  otaanlaatlon  under  the  OODttltuUon  to  the 
praeent  dar<  eatabUahca  the  foreffolns  proposition. 

Sl  The  oonstltDtkMial  provWona  thM  no  pemm 
aball  be  deprived  of  life,  liber^  or  propertr  with- 
out doe  jprooeB  of  law,  nor  private  propertr  takeo 
for  pubuo  use  wlHiout  Juk  oompMiBBnon,  are  lo- 
lebJiad  as  llmltatlona  upon  the  power  of  theGOYcrn- 
.  i_  u.  j_i<-.p  ,,ft|,  tb«  dttoen,  and  relate  — 


6l  InrefardtotheBteand  liberty  of  the  oltlten, 
tbe  couita.  have  so  cdMi  ezerdaed  the  power  by 
writ  of  habua  corpus,  that  there  remains  no  ques- 
tion about  their  risht  to  do  so.  The  caaes  here  oi- 
amlned  show  that  uiev  aie  equalte  bound  to  give 
remedy  for  unlawful  Invasion  of  iwhts  of  propeity, 
hy  oOoeia  of  ai^  branoh  ot  the  Government 
7.  The  evUa  which  it  to  suKsasted  may  arin  from 

_.^_. --•--«  or  other  courts  with  the  oxer- 

itlal  to  Bovemment  ate  lllueory , 


mpMisQn  with  theproi 

be  ffrStea  when  B  Is  ;_ 

sorted  that  tbe  United  Statca  has  autliorlied  the 

a.  Bu'oh  BuUa,  if  oominenoed  elMwhere,  are  bv  ex- 
IstInK  lawB  alwaya  removable  Into  a  oourt  of  tho 
United  States.  In  which  InJusUee  to  tbe  Govemmeut 


of  sale  ot  the  land  to  tbe  United  States  by  the  com- 
mtaskmen  under  tbe  Act  of  Consre«for  the  collec- 
tion of  dlieot  taxes,  and  the  oertifloate  was  Im- 
peached beoauao  uf  tbe  refusal  of  the  oommkalooen 
to  permit  the  owner  to  par  tbe  tax,  with  Interad 
and  oosta,  before  the  day  of  Mie,  by  an  acent.  or  In 
any  other  way  than  by  payment  Id  pceeon. 
SL  Tbe  cases  of  Bennett  v.  Bunter^  Wall.,  8M  r 


rule  that  they  would  receive  suoh  taxes  froi 

but  tbe  owner  In  penon,  It  avoids  such  sale,  and  a 
lender  Is  unneoenary.  sinoe  It  would  be  of  no  avail. 

[Nor.  26,  26.] 
Argutd  Mar.  10,  lS,18St.  Orrlerforreargtimetit 

Apr.  H,  188g.      JReargued  Oet.  18,  19,  1882. 

Dteidtd  Dec.  i,  18St. 


tHead  notes  by  JVr.  JvtUee  Hiij-eb. 


E  Ukited  States.  Oct.  Txbii, 

The  hlilbi7  and  facta  of  the  CMS  fully  appoar 

the  ofiliiion  of  tbe  court,  and  In  the  ^matf 
ingopiiuon. 

jHMm.  B.  F.  PUU^M,  Sotieitoi-aen.  and 
WaaMl  WUloB^bw,  for  plah^dfla  In  enor; 

The  mode  of  proceedingbT  tbe  United  States 
le  Stifled  by  the  rule  in  Dm  d.  Itgh  t.  Boe, 
6  Meea.  &  W.,  fiTSi  also  bvthe  following caset: 
The  Bxehainge,  1  Cranch,  117;  MamteU  ▼.  Leva, 
2Dall.,  «A\;  Florida -v.  Oeorgia,  17  Hbw.,47» 
(SeU.  B.,  XV..  181). 

Tbe  object  of  tbe  suit  is  to  lecover  from  tbe 
poMeasion  from  the  United  States,  and  can  be 
maintained  only  by  invalldatinK  this  record  ti- 
tle of  the  Uoiled  States.  It  &,  therefore,  ia 
substance,  a  controvetay  between  Lee  on  one 
dde,  and  the  United  States  on  the  other. 

A  principle,  underljrlng  all  the  authoritleai 
relatinE  to  tlie  JuiisdictioD  of  courts,  is,  that  tbe 
sovereign  power  of  anv  Nation  being  supreme, 
is  not  amenaMe  to  llie  Juittcial  dqwnment, 
and  will  not  permit  pioceas  anlnst  itself,  ei- 
ther directly  or  Indinvtly,  or  dlow  iu  opera- 
tions or  [uBtrumenialitiea  to  be  affected  or  dis- 
turbed except  by  special  consent.  It  cannot 
admit  of  coercion  by  judicial  process.  Hence, 
the  wet]  known  proceedings  at  common  law,  W 
petition  of  right,  and  Mtmttrani  d»  droit.  BL 
Com.,  Vol,  8,  p.  386. 

Reference  ia  made  in  this  connection  to  the 
following  Ec^llsh  authorities:  Sadler^  Cat,  4 
Coke,  66  a;  Slaundeforde,  Prerog.,  73a,  6,606; 
6  Com.  EHr.,  tit.  Prerog.,  64,  67;  Year  Boob, 
3d  Edw.,  171;  TheBanken,  14  Uowdl  St.  Tr., 
28,  78,  SI.  82;  Bartiat  v.  RvmM,  8  Tea.,  486; 
Mitf.  Cb.  R.,  &\;  Onendtn-v.  Anntdeg,  2Sch. 
&  Lef.,  617;  Anonmmu,  1  Anit.,  210;  S  Bac 
Abr.,  see,  S70. 

Special  attention  la  called  to  the  case  of  Doe 
d.  Legh  v.  Bm,  8  Heea.  A  W.,  JSTB,  where  In 
ejectinent  a  suggestion  was  made  by  the  At- 
lomey-GtoneraJ,  as  In  this  case,  whereupon  a 
rule  tsBoed,  and  was  made  absolute,  the  doc- 
trinesnowamerted  being  fully  maintained.  See, 
also,  AUv-Oen.  v,  HalkU,  10  Meea.  &  W.,  106. 

But  this  doctrine  is  ss  fully  maintained  In 
this  countiy. 

Id  No.  81  of  the  Federalist,  the  author  says: 

"  It  ia  inherent  In  the  nature  of  sovereignty, 
not  to  be  amenable  to  tbe  suit  of  a  indi^ual 
without  its  consent.  This  is  the  genersl  sense 
and  general  practice  of  mankind. 

See,  also.  GoAeruY.  Virpinia,  6  Wheat,  964; 
Chi^iolm  V.  Qtorgia.  2  DaU..  418;  U.  8.  v. 
Clarke,  8  Pet.,  444;  U.  8.  v.  Betaord,  6  Wall., 
484(78  U.  S.,  XVm,  920):  KeWv.  U.  8.,  » 
Pet.,  201;  1  Stwy,  £q.  PI.,  sec.  69  and  n./ 
ma-v.  U.  8..  »  How.,  888;  Beetide  v.  Walktr, 

11  How.,  aso. 


NOTX.— »'ftiM  «  rfiK  proc<«i  q/  taw.  Sconoteto 
Peursona  v.  Tewdall.  96 IJ.  S..  Z±1V..  OB. 

Bmtncnt  d'nnoin;  tlie  tUjM  to  payment  far  pri- 
valt  property  totom  /or  puhHc  uk,  otntraaji  ne- 
njjnUcJ;  Fifth  Amtndmtnt  to  ConMtutlrm  appjta 
onlv  to  Fidiml  Oovemmmt,  and  not  to  Statit.  ° — 
note  to  WttbeiB  v.  BucUey,  a  U.  8.,  XV.,  SU. 


For  this  purpose,  reasoning  employed  in  Judg- 
ments upon  prize  cases  is  pertinent.  TlieAren, 
7  Wall.,  102  (74  U.  8..  XIX.,  120);  Tie  Davit. 


session,  brings  tbe  [nesent  within  the  {Mlndplea 
establixhed  by  theae  cases. 
More  than  that,  the  property  is  in  gorem- 

Finsl  process,  besidea  Interfering  with  tbe 
possession.  w{ll,Eeriouslydbturbtbeoperatloiu 
of  tbe  Goremment  It  will  do  much  more  than 


ib.Goo^^i 


IOS,U.  t 

3QIc 


Vhiticd  SrATSi  t.  Lxb. 


IM^l 


deprive  the  United  States  of  property.  A  pro- 
^-eeding  like  this  agnlnst  offlcen  id  clu^e  of  a 
fortilication  is  mentiaoed  In  Can  v.  U.  8.,9B 
V.  8-,  488  (XXV.,  ail),  as  a  legal  absurdity. 
Mittitnppi  v.  JoliUton.  4  WaU.,  175  m  U.  8;, 
XVIII.,  437^  OwMtn*  ».  Oomrt.,  16 Pet..  485; 


UmrUy.  Dennia,  3  Pet.,  S9S. 

JKwn.  WUlittm  D,  SUpMui,  WUIImb 
J.  Rolwrtaoa,  B.  F.  B»»eh,  Pnmeit  L. 
BmUhaoA  Leigh R.  Ai^, for defendaot  in  error: 

It  mar  be  conceded  as  a  general  propodUoo, 
tluit  tbe  political  corporaUon  known  as  the 
United  States  cannot  be  directly  sued,  either  at 
law  or  In  equity.  It  is  exempt  from  coercive 
legal  procesB.OD  the  ground  that  It  is  a  sovereign 
power,  not  amenable  to  the  Jurisdiction  of  tne 
civil  tribunals.  So  much  of  tbe  modem  En- 
glish law  on  the  subject  seems  lo  havo  been 
itdaptedby  the  courts  of  this  country:  although 
the  doctrine  has  been  sttgmatlr.ed  m  one  very 
leu^ed  Justice  of  this  court  as  a  "Branch  of  a 
much  more  eitensive  principle,  on  which  a 

Silan  of  systematic  desnotism  has  lately  been 
ormed  in  Gneland  ana  proaecuted  with  un- 
wearied assiduity  and  care." 

Wilson,  J.,  In  ^.hithtim  v.  Oeorgia,  2  Dall., 
458. 

The  same  doctrine  was  repudiated  by  tbe 
Cbiffjiutieeot  this  court 

Jav,  CT.  J,,(,AMAoim  V.  00i>roAi,BDalL,473, 
478. 

The  following  aulhoriUes  show  to  what  ex- 
tent this  doctrine  has  been  sanctioned  hy  this 

U.  S.  V.  Clarke.  8  Pet.,  488;  IT.  8.  v.  MeLe- 
inore,  4  How.,  286;  Um  v.  17.  8.,  g  How.,  886; 
Beeni*  v.  Widker,  11  How..  272;  JVo^otw  v. 
Joftn*m,  a4How.,  195(85  11.  8.,  XVI.,  628); 
The  Siren,  7  Wall.,  153  (74  U.  8.,  XIX.,  189); 
The  Dant,  10  Wall.,  15(77U.  8.,  XIX.,  876). 

These  cases  are  the  principal  ones  in  which 
tiie  doctrine  of  the  exemption  of  the  sovereign 
power  from  suit  lias  been  dwelt  upon,  or  in 
which  it  is  supposed  to  have  been  amnned,  ei- 
«ept  the  cases  of  Carr  y.  U.  8.,  98  U.  8.,  488 
(XXV., 211),  BadJaToetv.  Oampbdl.llAX].  8., 
SH  (XXVI.,  7be),  decided  at  the  last  Term. 

They  may  be  said  to  affirm  the  following 

First.  *  *  *  That  no  suit  can  be  maintained 
directly  against  the  United  States  without  ill 
consent  expressed  in  an  Act  of  Congress. 

Second.  *  *  *  As  a  necessary  consequence, 
this  immunity  of  the  sovereign  power  from  suit 
cannot  be  wuved  by  anyolncer  of  theGoveni- 
mciit,  nor  by  all  of  them  combined. 

Third.  •  "  •  Tbatthepropcrtyof tlieUnited 
States,  to  which  they  have  an  undiipuled  title, 
cannot  be  proceded  against  and  their  ofHcera  dis- 
po— owed,  for  the  purpose  ofenfordnga  lien  on 
such  property. 

We  ere  aware  of  no  case  in  which  ithas  ever 
been  held  in  this  country  that  the  witfwpfwjitoft 
«f  the  agents  or  officers  of  tlie  Oovemment,  of 
however  high  rank,  without  valid  title  in  the 
Oovemment  itself,  exempted  them  from  suit 
and  ousted  tbe  Jurisdiction  of  the  court.  This 
court  has  practically  and  repeatedly  repudiated 
any  such  doctrine,  as  will  be  cleariy  seen  by  an 
examination  of  several  cases  whi^  cover  the 
period  from  1815  to  1870. 
See  IS  Otto. 


Mtiiji  T.  3r<^litrtg,9  Cranch,  11;  WOeeK  y. 
Jaekacm,  iaPet.,498;  ftwmv. /fiiyn^BtHow., 
805  (62  U.  S.,XVI.,  126):  Oritar  v.  MeDotteU, 
BWsll.,888(7SU.  8.,XVm.,8aa);  (Wwv, 
aOmnor,  12  WaU.,  891  (79  U.  B.,  XX,  M81. 

The  United  Statee,  in  the  purchase  of  this 
property,  acted  in  the  mere  exercise  of  a  corpo- 
rate rlgnt,  asd  not  in  the  exercise  of  any  of  the 
atlributee  of  a  polWcftl  sovereign. 

miol  T.  Van  Voortt.  8  Wall.,  Jr.,  802. 

Its  poaaessloQ  is,  therefore,  that  of  a  pur- 
chaser; and  mere  posMasion,  whatever  Its  char- 
acter. Is  never  allowed  to  prevail  over  one  who 
holds  a  valid  title. 

The  character  of  the  title  claimed  is  well 
known  to  this  couit.  Three  times  have  su(^ 
documents  been  pronounced  void,  and  convey- 
ing no  title  whatever  to  the  bidder  at  tbe  ante. 
By  a  rule  early  adopted  and  uniformly  acted 
upon  by  the  comml^oners,  they  refused  to  re- 
ceive tfie  tax  unlen  tendered  by  the  ownere  in 
person.  This  court  has  held  that  such  certifl- 
calee  were  void. 

Bmnett  v.  SutOer,  9  WaU.,  S»  (76  U.  B., 
XIX.,  679);  TbovT.  Mi^n.  18  Wall,  549(86 
U.  8.,  XXI.,  788);  AtwoodY.  Wamu,  99  U.  8., 
188  (XXV.,  471). 


Mr.  JviUee  ■ 
he  court: 
These  s 


r  delivered  the  opinion  of 


_  _  . .  _  two  writs  of  error  to  the  same 
judgment,  one  prosecuted  by  Uie  United  States, 
to  nomijtt,  and  tbe  other  hy  the  Atlomey-Oen- 
eralof  the  United  States,  in  the  names  of  Fred-  [ibt] 
erick  Kaufman  and  Richard  P.  Strong,  the  de- 
fendants agninatwbom  judgment  was  rendered 
in  the  circuit  court. 

The  action  was  originally  commenced  in  the 
Circuit  Court  for  the  Coun^  of  Alexandra,  in 
the  State  of  Virginia,  by  the  present  defendant 
in  error  against  Kaufman  and  Strong  and  a 
great  number  of  otbera,  to  recover  poseessiOD  of 
a  parcel  of  land  of  about  eleven  hundred  acres, 
known  as  the  Arlington  eetat«.-  It  was  an  ac- 
tion of  ejectment  In  the  form  prescribed  by  the 
Ststulea  of  Virginia,  under  which  the  pkadlngs 
are  in  the  names  of  the  real  parties,  plalnUtt 
and  defendant 

Aa  soon  as  tbe  decbvatlon  was  filed  in  that 
court,  the  case  was  removed  into  tbe  Circuit 
Court  of  the  United  Slates  by  writ  of  eertiorari, 
where  all  Uie  subsequent  proceedings  look  place. 
It  was  tried  by  a  jury,  and  during  the  progress 
of  the  trial  an  order  was  made  at  the  retiuest 
of  the  plaintiff  dismissing  the  suit  as  (o  aU  of 
the  defendants  except  Kuifman  and  Stnmg. 
Against  eat^  of  these,  a  Judgment  was  rendered 
for  sMjarate  parcels  of  tne  land  in  controveisy, 
namely:  against  Kaufman  for  about  two  hun- 
dred acres  of  It,  constituting  the  National  Cem- 
etery and  included  within  its  walls;  and  against 
Strong  for  the  remainder  of  the  tract,  except 
seventeen  acres  in  tbe  posanaaton  of  Uaria  Sy- 

.  Aa  the  United  States  was  not  a  party  lo  the 
suit  below  and,  while  defending  the  aclkm  by 
its  proper  law  offlcera,  expresaiy  declined  lo 
■nbmit  itself  as  a  defendant,  to  the  jurisdiction 
of  tbe  court,  Uiere  may  exist  some  doubt  wheth- 
er it  has  a  right  to  proaecute  the  writ  of  error 
in  its  own  name;  but  as  tbe  judgment  against 
Kaufman  and  Strong  is  here  on  their  writ  of 
error,  and  as  under  uat  writ  all  the  questions 

in 
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are  nlsed  which  can  be  raised  under  the  other, 
their  writ  being  prosecuted  in  the  interest  of 
ibe  United  States,  and  arened  hem  by  the  So- 
hclIor-Q^ueral,  the  point  is  immaterial,  and  the 
question  bos  not  been  mooted. 

The  first  step  talten  in  the  case  after  ft  came 
into  the  Circuit  Court  of  the  United  States  was 
the  tiling  in  the  clerk's  office  ol  that  court  of 
Oie  following  pt^>eT  by  the  Atlomey-Qene 
.,^_,         "Qeorob  W.  C.  Leb,        "I 

Fredbric^'  Kacfmah.       ( I"  ejectment. 

R.  P.  Stroko  ahd  others.    J 

And  now  comes  the  Attomey-Oeneral  of  the 
United  Slal«s  and  suggests  to  the  court  and 
^ves  it  to  understand  and  be  informed  (appear- 
mg  only  for  the  purpose  of  this  motion)  that  t  iie 
property  in  cootroverxy  in  this  suit  lias  been  for 
more  than  ten  years  and  now  is  held,  occu 
and  poaaesaed  by  the  United  States,  througl 
officers  and  agents,  charged  in  behalf  of  the 
Qovemment  ol  (he  United  States  with  the  con- 
trol of  the  property,  and  who  ore  in  the  actual 
possession  thereof,  as  public  property  of  the 
United  States,  for  public  uses,  in  the  eierci 
of  Iheir  sovereign  and  constitutional  powtrs 
a  military  station,  and  as  a  national  cemetery 
established  for  the  burial  of  deceased  soldiers 
and  sailors,  and  known  and  designated  as  the 
'Arlington  Cemetery,' and  for  the  uses  and  pur- 
poses set  forth  in  the  certificate  of  sale,  a  copy 
of  wbich,  as  stated  and  prepared  by  the  plaiut- 
iQ  and  which  ia  a  true  copy  thereof,  is  annexed 
bcrolo  and  Died  herenitb,  under  claim  of  title. 
OS  appears  by  the  said  rcrdficate  of  sale,  and 
which  was  executed,  delivered  and  recorded  as 
therein  appears. 

Wherrfore,  without  submitting  the  rights  of 
the  Qovemment  of  the  United  States  to  the  ju- 
risdiction of  the  court,  but  respectfully  insist- 
ing tliat  the  court  has  no  jurisdiction  of  the 
subject  in  controversy,  he  moves  that  the  dec- 
laration in  said  suit  be  set  aside,  and  oil  ihe 
proceedings  be  stayed  and  dismissed,  and  for 
Buch  other  order  as  may  be  proper  in  the  prem- 
ises. Chas.  Devbnb, 

AU'g  Qen'l  U.  B." 

TUc  [ilaintjff  demurred  tn  this  sug^Iion  and, 
on  hearing,  the  demurrer  was  sustained. 

The  case  was  thereupon  tried  before  a  jury 
on  the  general  issue  pleaded  by  dcfendania 
Kaufman  and  Strong,  in  the  course  of  which 
the  question  raised  uy  this  suggestion  of  the 
Attorney -General  was  again  presented  to  Ihe 
court  by  prayers  for  instruction,  which  were 
rejected  and  exceptions  taken. 

The  plaintiil  offered  evidence  establishing 
^tle  in  himself  by  the  will  of  his  grandfather, 
George  Washington  Parke  Cuatis,  who  devised 
the  Arlington  estate  to  his  daughter,  the  wife 
of  General  Robert  E.  Lee,  for  life,  and  after 
[1991  ''er  death  to  the  plaintiff.  This,  with  the  long 
possession  under  that  title,  made  a  prima  faae 
ri^t  of  recovery  in  plaintiff. 

The  title  relied  on  by  defendants  was  a  tax 
sale  certiBcate  nude  by  the  commissioners  ap- 
pointed under  Ibe  Act  of  Congress  of  June  7, 
18«3  [la  Stat,  at  L.,  422],  "  for  the  collection 
of  direct  taxes  in  the  insun-ectionary  disiricis 
wittiin  the  United  States,"  as  amended  bv  the 
Act  of  February  6,  1869  [12  Slat,  at  L.,  '640]. 
At  this  sole,  the  land  was  bid  in  by  said  Com- 
tnissionen  for  the  United  States,  and  «  certifl- 
17< 


cate  of  that  fact  was  given  by  these  commis- 
sioners and  introduced  on  the  trial  as  evidence 
by  defendants. 

If  this  sale  was  a  valid  sale,  and  the  certificate 
conveyed  a  valid  title,  then  the  title  of  plaintiff 
was  thereby  devested  and  he  could  not  recover. 

If  the  proceedings  evidenced  by  the  tax  sale 
did  not  transfer  the  title  of  the  property  to  the 
United  States,  then  it  remained  in  the  plaint- 
iff and,  so  far  as  the  question  of  title  was  con- 
cerned, his  recovery  was  a  rightful  one. 

We  have  then  two  quest  ions  presenttd  to  the 
court  and  jury  below,  and  the  same  questions 
arise  in  this  court  on  the  record  i 

1,  CouldanyactionbemaintainedagBinsllhe 
defendants  for  the  possession  of  the  land  in  con- 
troversy, under  the  circumstances  of  the  relation 
of  thut  possession  to  the  United  Stales,  however 
clear  the  legal  right  to  that  possession  might  be 
in  plaintiff  ? 

3.  If  such  an  action  could  be  maintained, wan 
the  prima/aete  title  of  plaintiff  devested  by  the 
lax  sale  and  the  certificate  given  by  the  corn- 


It  is  believed  that  no  division  of  opinion  exists 
among  Uie  members  of  tliia  court  on  the  propo- 
sition that  the  rulings  of  law,  under  which  the 
latter  question  wus  submitted  by  the  court  to 
the  jury,  was  sounds  and  that  the  jurv  were  au- 
thorized to  find,  as  they  evidently  did  find, that 
the  tax  certificate  and  the  sale  wnich  it  recited, 
did  not  devest  the  plaintiff  of  his  title  to  the 
properly. 

For  this  reason  we  will  consider  first  the  as- 
si^ment  of  errors  on  that  subject. 

No  substantial  objection  is  seen  on  the  face  of 
the  certificate,  to  its  validity,  and  none  has  been 
seriously  urged.  It  was  admitted  in  evidence 
by  the  court  and,  unless  impeached  by  extrinsit 
evidence  offered  by  the  plautifC,  it  defeated  hie  tanoi 
UUe.  '*"^' 

When  this  lax  sale  wasmade,  the  Act  of  Feb- 
ruary U,  1863,  which  amended  the  original  Act 
of  June  7,  1662,  by  substituting  a  new  section 
T  for  that  of  the  former,  was  in  force.  It  de- 
clares that  Che  certificate  of  the  commissioners 
given  to  the  purchaser  at  such  sale,  "Shall  be 
received  in  all  courts  and  places  aa  prima  facii 
evidence  of  the  regularity  and  validity  of  (aid 
sale,  and  of  the  title  of  the  said  purchaser  or' 
purchasers  under  the  same;"  and  that  it  "Shall 
onlv  be  affected  as  evidence  of  the  rwilarity 
and  validity  of  sale  by  establishing  the  Met. that 
said  property  was  not  subject  to  taxes,  or  that 
the  taxes  had  been  paid  previous  to  sale,  or  that 
the  property  bad  been  redeemed  according  to 
tbe  provisions  of  this  Act" 

It  is  in  reference  to  tbe  clause  which  permits 
tlie  certificate  to  be  impeached,  by  ahowing  that 
tbe  taxes  had  been  paid  previoua  to  sale,  that  the 
plaintiff  in  tbe  present  case  introduced  evidence. 

This  court  has,  in  a  aeries  of  caees,  establisbcd 
the  proposition,  that  wliere  the  commissioners 
refused  to  receive  such  taxes,  their  action  tn 
thus  preventing  payment  was  the  equivalent  of 
payment.in  its  effect  upon  tliecertificateof  sale, 
annrf^v.  flun(e7-,eWall.,32a[7aU.  8.,XIX., 
8731;  7Vai-(j  T. /nnn,  18  Wall.,  648  [M  U.S., 
XXI  ,  786]  ;  AhBood  v.  Weemt,  99  U.  8.,  ItW 
[XXV.,  471]. 

There  are  exceptiona  to  the  ruling  of  the 
court  on  the  admission  of  evidencc,anainstruc- 
the  Jury  given  and  refused  on  this  aub- 
106,11.  8. 
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jKt,  which  iire  made  the  foundation  of  wvenl 
usignmcntB  of  error. 

^1  that  is  necessaiy  to  he  conddered  In  this 
matier  is  presented  in  the  Instructions  granted 
tod  refused.  The  jmint  In  issue  is  fairlv  raised 
br  the  following,  given  ftt  the  request  of  plaint- 
ilt  and  against  Uie  objection  of  detendanU. 

"If  the  jury  believe  from  the  evidence  that 
the  cooimissionen,  prior  to  Januair  11,  1864 
established,  announced  and  uniformly  followed 
a  geaeral  rule,  under  which  they  refused  to  re- 
ceive on  property  which  had  been  advertised 
for  sale  from  anyone  but  the  owner  or  a  party 
in  interest,  in  person,  when  offered, the  amount 
chargeable  upon  said  property  by  virtue  of  the 
said  Acts  of  Congress,  then  snid  rule  dispensed 
IHllwith  the  necessity  of  a  tender  and,  in  the  ab- 
sence of  proof  lo  the  contniry,tlie  law  presumes 
that  snid  amouDt  would  have  beca  paid, tind  the 
court  inatrucLs  the  Juiy  that,  upon  such  a  atate 
■eofr ■ 


authorised,  and  conferred  no  title  on  the  pui^ 
chaser  /'  and  by  instructions  six  and  seven, 
eJven  at  the  request  of  defendants,  in  the  fol- 
lowing language : 

6.  The  burden  of  proof  is  upon  the  plaintiff 
to  establish  the  fact  that  the  tar  commiBSioners, 
before  the  sale  of  this  property,  made  a  general 
rule  not  to  receive  taxes  except  from  the  owner 
in  person  after  the  advertisement  and  before  the 
sale;  and  if  the  jurv  believe  that  only  two  such 
instances  occurred  before  the  sale  of  this  prop- 
erty, AoA  if  there  is  no  evidence  that  the  other 
two  commiasioners  or  either  of  them  ever  acted 
under  such  rule  or  practice, except  Commission- 
er HawxhursI,  or  that  the^  or  either  of  them 
ever  concurred  in  such  action  before  the  sale  of 
this  property,  then  the  said  two  instances 
which  Mr.  Ha.vxhurst  alone  acted  do  not  ealath 
lish  the  said  practice  by  the  Board  of  Commis- 
lionen  before  the  sale  of  this  property,  in  asuf- 
fleient  manner  to  render  the  certificate  of  sale 
of  this  property  invalid. 

7.  In  order  to  eetabllsh  a  general  practice  oi 
rule  of  the  board  of  commissioners,  not  to  re- 
ceive taxes  except  from  Uie  owner  in  person, 
after  advertisement  and  before  aale,  before  the 
date  of  the  sale  of  the  property  in  controversy, 
the  ]ury  must  find  from  evidence  produced  on 
this  trial  that  a  majority  of  such  board  adopted 
■uch  practice,  or  rule,  or  concurred  therein,  be- 
fore toe  date  of  the  sale  of  this  property;  and 
in  the  absence  of  proof  to  the  contrary  the  law 
presumes  that  a  majority  of  such  board  did 
not  adopt  auch  practice  or  rule,  or  concur 
therein  before  such  date." 

We  tlilnlc  these  presented  correctly  to  the 
Jury  the  principle  established  by  the  cases  in 
this  Cflurt  above  referred  tO;  that  is,  that  the 
commissioners  themselves  having  established 
and  acted  upon  a  rule,  that  pnyment  of  the 
taxes  after  advertisement  woula  be  lecnved 
from  no  one  but  the  owner  of  the  land  appear- 
ing b  person  lo  pay  them,  that  if  offend  by 
hb  tenant,  his  agent  or  his  attorney  in  fact 
duly  appointed,  it  would  be  rejected,  it  would 
be  an  idle  ceremony  for  any  of  these  to  make 
theoRer,and  an  actual  tender  by  such  persons, 
u  it  would  certainly  not  be  accepted,  need  not 
he  nude.  That  tbe  commisiioners,  having  In 
the  execution  of  Uie  law  acted  upon  a  rule 
which  deprived  the  owoei  of  the  land  of  an  Im- 1 
Bee  Ifl  Otto. 


portant  right;  a  right  which  went  to  'the  root 
of  the  matter;  a  right  which  has,  in  no  instance 
tcnown  to  us  or  died  by  counsel,  been  refused 
to  a  taxpayer,  the  sale  made  under  such  dr- 
cumstancee  is  invalid,  «•  much  so  as  it  tbe  tax 
had  been  actually  paid  or  tendered.  The  propo- 
sition is  thu.^  expressed  by  this  court  at  its  last 
Term,  in  the  case  of  BilU  v.  Bani  [XXVL, 
1052J,  as  the  result  of  the  cases  above  cited: 
"  It  IS  a  general  rule  that  when  the  tender  or 
Mrfonnance  of  an  act  is  necessary  to  the  estatiK 
lisbment  of  any  right  aKainat  another  party, 
this  tender  or  offer  to  perlorm  is  waived  or  be- 
comes unnecessary  when  it  is  reasonably  cer- 
tain that  the  offer  wilt  be  refused." 

The  application  of  these  decisions  to  the 
case  before  us  is  denied  bf  counsel  on  two 
pTounda.  The  first  of  these  is,  that  the  case  of 
Be/tneU  v.  Hunter  [78  U,  S..  XIX.,  673],  was 
decided  on  the  language  of  the  Act  at  16(@,  and 
tlint  due  attention  was  not  given  to  the  peculiar 
language  of  the  aubstitu  led  section  7  of  the  Act 
of  ISaa,  which  says  that  "  When  the  owner  of 
the  land  shall  not  on  or  before  the  day  of  sale 
appenr  in  vertiyn  before  said  board  of  commis- 
sioners and  pay  the  amount  of  the  tax,  vrith 
ten  per  centum  interest  thereon,  with  tbe  costa 
of  advertising  the  same,  or  request  tbe  same  lo 
be  Hiruch  ofT  to  a  purchaser  for  a  less  sum  than 
two  thirds  of  the  assessed  value  of  said  several 
lots  or  parcels  of  ground,  the  said  Commission- 
ers shall  be  authorized  at  aaid  sale  to  bid  off  the 
same  for  the  United  States  at  a  sumnotexcced* 
in^  two  thirds  of  the  assessed  value  thereof." 
It  IS  ar^ed  from  this,  that  no  right  to  pay  the 
tax  under  thit  statute  existed  except  by  the 

Tbe  reply  to  this  is,  that  in  the  cases  of  Ben- 
nett  V.  liunttr  and  Tmfef/  v.  Irvin,  tlie  sales 
■hat  were  under  consideration  are  clearly  shown 
bv  the  reports  to  have  been  made  after  the  Act 
01  1863,  and  it  is  believed  that  no  sale  for  taxe* 
was  made  under  the  original  tax  law  until  after 
that  amendment  was  passed,  and  that  all  Iho 
ofBcers  charged  with  the  duty  of  collecting  that 
tax  were  aware  of  the  language  of  the  new  7ih 
section.  It  is  quite  apparent  fnim  the  opinion 
of  Ch.  J.  Ohase,  who  spoke  for  tbe  court  in  the  ,-,j_, 
case  of  BertJiM  v.  Hunter,  and  who  was  Secre-  I**™] 
Uiry  of  the  Treasury  when  both  statutes  were 
enacted,  that  he  understood  well  that  he  waa 
deciding  the  vei^  question  raised  by  the  require- 
ment to  appear  in  person  in  the  latter  Act,  and 
intended  lo  decide  that,  notwithstanding  this, 
the  owner  had  a  right  to  pay  the  tax  hefore 

IV  an  agent  or  a  friend. 

ildes,  tiiere  was  no  other  provision  of 
either  the  Act  of  1862  or  the  amendment  of 
1868,  which  save  the  owner  the  right  to  pav  at 
all  between  the  advertisement  and  Uie  sale.  IliJe 
8d  section  of  the  oriffinni  Act  gave  the  right  to 

Ky  for  sixty  days  alter  the  tax  commissioners 
d  fixed  tbe  amount  of  the  tax,  and  no  longer; 
and  the  7th  section  of  that  Act,  as  well  as  its 
substitute  of  1863,  gave  the  right  to  redeem  after 
the  sale  was  made. 

It  is  clear,  therefore,  that  BtnnOt  v,  ffunltr, 
Traeej/y.TririnandAttBooify,  I^Mint,  were  decis- 
ions construing  the  substituted  7th  section  of 
-"168. 

In  the  cose  of  l^rner  v.  SmtlA,  14  Wall.,  S5& 
[81  U.  S..  XX.,  734].  this  court  in  construing 
the  change  tu  the  language  of  the  7th  section, 
17fr 
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Iteld  tbat  fli  object  ma  to  MiUMiiu  the  TTolted 
Stataa,  by  Its  rmmnlnrinnnni.  to  bid  mora  tban 
the  tax  and  coott,  which  thej  oould  not  do  be- 
fore, and  to  limit  them  to  two  third*  <d  lit  value; 
and  that,  aftn  the  amount  of  coats  and  tax  had 
lieen  Uo,  the  ddted  Statea  ahould  not  bid 


againit  apnrdkaaar  named  l^  the 
waa  probM)l7  in  rater«>ce  to  this,  tasi  me  at^ 
Tequired  Uie  penonal  preeenoeof  the  owner  be- 
fora  the  conuniarionen  to  naoM  a  purchaiei, 
againat  wltom  the  United  Htatea  BDould  not 
compete  after  it  waa  aecurad  bjr  a  bid  which 
corered  the  tax,  intereat  and  coata. 
The  otbar  point  ralaed  is,  that  the  right  to 

Sty  Ibe  taxes  between  the  adTertiaement  and 
aj  of  aale,  in  anv  other  mode  than  hj  penonal 
wpearance  of  the  owner  before  the  commls- 
aitHien,  did  not  exiat  In  cases  when  the  United 
Statea  became  a  purchaser.  As  It  could  never 
be  known  until  the  da;  of  sale  whether  the 
United  States  would  become  the  piutjiaser  or 
not,  it  would  seem  that  the  diU7  of  the  coDunia- 
sfoners  to  recdve  the  taxes  was  to  be  exercised 
without  reference  to  the  possibUi^  of  the  land 
being  struck  off  to  the  United  States. 
r9ns.^      ^o  ^a  caae  of  Gaolq/  y.  ffConnor,  12  Wall., 

lJet»«J     gg,      [^   P      g   _  j^    _    l^      jj  ,^    ^^    yj^  jj^ 

Act  contemplated  that  a  ceHlBcste  of  Bale  ihoald 
be  given  wheu  the  United  Statea  became  the 
purchaaer,  as  In  other  cases,  and  uo  reason  !■ 
shown  why  that  ceitiflote  should  have  anj 
greater  effect  as  evidence  of  title  than  In  the 


its  validitr,  I 


bj  an  agent  iu  the  one  case  as  in  the  oUier. 

It  la  proper  to  observe  that  there  was  evi- 
dence, uncontradicted,  to  show  that  Mr.  Fen- 
dall  appeared  before  the  commlwionen  In  due 
time  and  offered,  on  the  part  of  Mrs.  Lee  in 
whom  the  title  then  vras,  to  pay  the  taxes,  in- 
terest and  coats,  and  was  (old  that  tbe  commis- 
aionera  could  receive  the  money  from  no  one 
but  the  owner  of  the  land  in  person. 

In  all  this  matter  we  do  not  see  any  error  In 
the  rulingaof  the  court,  nor  any  reason  todoubt 
that  tbe  jury  were  justified  in  finding  that  the 
United  StaicB  acquired  no  title  under  tax  sale 
proceedings. 

In  apprMchiuK  the  other  question  which  we 
are  called  on  to  decide,  it  is  proper  to  muke  a 
clear  statemeut  of  what  it  is: 

The  counsel  tor  plaintiffs  In  error  and  In  oe- 
half  of  the  United  Statea  assert  the  proposition, 
that  Ihouf^  it  has  been  ascertained  by  the  ver- 
dict of  tbe  Jury,  In  which  no  error  Is  found, 
that  the  plalntiS  has  ttie  title  to  the  land  In  COD- 
troverm',  and  that  what  is  set  up  In  behalf  of 
the  United  Statea  is  no  title  at  all,  the  court  can 


the  United  States,  audit  is  sppropt 
f ulpublic  uses. 

This  proposiUon  rests  on  the  principle  that  the 
United  St^es  cannot  Iw  lawfully  sued  without 
its  consent  In  any  case,  and  that  no  action  can 
'*~B  maintained  againat  any  Individual  without 


ou  the  right  of  the  V 

held  by  such  persons  as  ofllcets  oi 

the  Oovemment. 


Tbe  fliat  brand)  of  this  proposition  Is  con- 
ceded to  be  tlie  established  hw  of  this  countrr 
and  of  this  court  at  tbe  preaent  Aa.j;  thesecona, 
as  a  neoeaaaiy  or  proper  deduction  from  the 
first,  is  denied. 

Id  order  to  decide  whether  the  inference  is 
juatifled  from  what  is  oxiceded.lt  is  necessary  to  t»OB] 
ascertain,  if  we  can,  on  what  principle  the  ex- 
emption ot  the  United  States  from  a  suit  by  one 
of  its  citizens,  is  founded,  and  whet  limitations 
surround  this  exempUtm.  In  this,  as  In  most 
other  cases  of  like  chancier,  it  will  be  found 
that  the  doctrine  ii  derived  from  tbe  laws  snd 
practices  of  our  Eni^ish  ancestors;  and  while  it 


U  beyond  question  tliat,  from  tbe  time  of  £ 
ward  tbe  Vrnl  until  now,  the  King  <A  T  ' 
was  not  BtiaUe  in  tbe  courts  of  that  country. 


except  where  his  consent  liad  been  given  on  pe- 
tition of  rijAt,  It  is  a  matter  of  great  uncer- 
talntv  whether  prior  to  that  time  be  waa  not 
Buable,  In  his  own  courts  and  In  his  kiugly  char- 
acter, as  other  persona  were,  We  have  the  au- 
thority of  dd^ Baron  Comyu.l  Dig.,  18S,  Ac- 
tion, G,  1,  and  «  Dig.,  07,  PrerogaUve;  and  of 
tbe  Minor  of  Justices,  cb.  1,  sec  8,  end  ch.  S, 
sec.  1,  that  such  was  tbe  law;  and  <d  Bracttw 
and  Lord  Holt,  that  the  King  never  was  suable 
of  common  ri^t.  It  is  certain,  however,  that 
after  the  establishment  of  the  petition  of  right, 
about  that  time,  as  the  appropriate  manner  of 
seekiuK  relief  where  the  ascertaiament  of  the 
parties  rights  required  a  suit  against  the  EiDg, 
no  attempt  has  lieen  made  to  sue  the  King  In 
~~iy  cour^  except  as  allowed  ou  such  petitiod. 

It  Is  believed  that  this  petition  of  right,  aa  It 
baa  been  practiced  and  observed  In  the  admin- 
istration of  justice  In  England,  has  been  aa  effi- 
cient in  securioff  tbe  ri^ts  of  suitors  against 
the  Crown,  in  all  cases  appropriate  to  judicial 
proceedlnga,  aa  that  which  the  law  affords  in 

Tsl  controversies  between  the  subjectu  of  the 

Ing  among  themselves. 

"It  the  mode  of  proceeding  to  enforce  It  be 
formal  and  ceremonious,  it  is,  nevertheleia,  a 
practical  and  efficient  remedy  for  the  Invasion 
by  tbe  sovereign  power  of  individual  rights." 
F.  A  V.  O-JT^flS.  11  Wall.,  178 [re  U.  8.,^£X.. 
1811. 

Ijiere  Is  in  this  countir,  Itowever,  no  such 
thing  as  the  petition  of  right,  as  there  is  no  such 
thing  aa  a  kingly  head  to  tbe  Nation,  nor  to  any 
of  the  States  wUch  compose  It.  There  is  vested 
In  no  officer  or  body  the  authority  to  consent 
that  tbe  State  shall  be  sued,  except  In  the  law- 
making power,  which  may  give  such  consent 
ontbetermsitmaychoBelolmpoBe.  TheDaviB, 
10  Wall..  IS  [77  U.  S.,  XIX.,  876].  Congress 
boa  created  a  court  in  which  it  has  authorized 
suits  to  be  brought  against  the  United  Statea,  .__f.i 
but  has  limited  such  suits  to  those  arising  on  t'^'^J 
contract,  with  a  few  unimportant  exceptions. 

What  were  tbe  reasons  which  forbade  (hat 
the  King  should  be  sued  in  bia  own  court,  and 
how  do  Uiese  reasons  apply  to  the  political  body 
corponte  which  we  <^1  the_United  States  ^ 


America}  Aa  regards  the  Kins,  one  re 
given  by  tbeold  judges,  was  the  absurdity  ol 
Kin^^s  aending  a  writ  to  himself  to  command 


y  of  the 


in  tbe  name  of  the  President  and  may 

be  served  on  the  Attomey-Oenerel,  as  was  done 
In  the  case  of  O/iMohn  v,  Qeorgia  \Z  Dall., 
IW  tl.  A. 


i  by  Google 


United  States  \ 


196-251 


419]  Nor  can  it  be  said  thai  the  di^ilj  of  the 
Oavernment  is  degraded  b^  appearing  as  a  de- 
fendsat  in  tlie  courts  of  its  own  craitioD,  be- 
cwue  it  is  conataatly  appearing  aa  a  part}[ 
mcb  courts  and  submitting  its nghts.asagainst 
the  dtiKens,  U>  tlieir  Judgment. 

Mr.  Jtutiee  Gray,  of  the  Supreme  Court  of 
Hasnchusetta,  in  an  able  and  learned  opinion 
wbi(^  cihauals  tbe  sources  of  information  on 
this  subject,  says:  "The  broader  reason  is,  that 
it  woula  be  inconsistent  with  tbe  very  idea  of 
supreme  executive  power,  and  would  endanger 
the  performance  of  tbe  public  duties  of  the  ~  ~ " 
ereii^,  to  subject  Mm  to  repeated  suits  as  ai 
ter  of  right,  at  the  will  of  any  citizen;  am 
aibmit  to  the  judicial  tribunals  tbe  control  and 
disposition  of  his  public  property,  his  instru- 
ments and  means  of  carrying  on  his  goTcmmeut 
ta  war  and  in  peace,  and  tbe  money  in  hi^treaa- 
iiry."  Bfiggt  v.  Ttie  Light  BonU.  11  Alien,  192. 
As  we  have  no  person  in  tliis  Oovemment  who 
eicrciscs  supreme  executive  power  or  performs 
the  public  duties  of  a  TOvereign,lt  is  difBcult  to 
see  on  what  solid  foundation  of  principle  the 
eiemption  from  liability  to  suit  rests.  It  seems 
most  probabie  that  it  has  tteen  adopted  in  our 
courts  as  a  part  of  the  general  doctrine  of  pub- 
licists, tliat  tbe  supreme  power  in  every  State, 
wherever  it  may  reside,  sfuill  not  be  compelled, 
by  process  of  courts  of  its  own  creation,  to  de- 
fend itself  from  assaults  in  those  courts. 

It  is  obvious  that,  in  our  system  of  jurispru- 
dence, the  principle  is  as  applicable  to  each  of 
the  States  as  it  is  to  the  United  Slalea,  except 
in  those  cases  where  by  the  Constitution  a  Slate 
qiof  the  Union  may  be  sued  in  this  court.  R.  R. 
Co.  V,  Tennaaee.  101  U.  S.,  337  [XXV.,  BCOl; 
B.  R.  Co.  V.  AUibaim,  /d.,  8E3  [3CXV.,  978]. 

That  tlie  doctrine  met  with  a  doubtful  re- 
eeptiou  in  tbe  early  history  of  this  court,  may 
be  seen  from  the  opinions  of  two  of  its  justices 
in  the  case  of  ChUhiAm  v.  StaU  oj  Oem-gia, 
where  Mi.  Jtulice  Wilson,  a  member  of  the 
Convention  which  framed  our  Constitution, 
after*  learned  examination  of  tbe  Laws  of  En- 
jtand  and  otbei  States  and  Kingdoms,  sums  up 
(he  result  bf  saying:  "  Wc  see  nothing  against, 
tut  much  in  favor  of  the  jurisdiction  of  this 
eouit  over  the  Stale  of  Georgia,  a  party  to  this 
cause."  a  Dall.,461.  C/i.  J.  Jay  also  consld- 
cred  the  question  as  aSected  by  the  difference 
between  a  republican  slate  like  ours,  and  a  per- 
lonal  sovereign,  and  held  that  there  is  no  rea- 
son why  a  t^cate  should  not  be  sued,  though 
douliting  whetlier  tbe  United  Stales  would  be 
wMect  to  the  same  rule.    2  Dall.,  478. 

The  first  recognition  of  the  general  doctrine 
bv  this  court  is  to  be  foimd  in  the  case  of 
(Wn*  v.  Virginia.  6  Wheat.,  380. 

The  terms  in  which  Chief  Jiuiiee  Harahall 
them  gives  assent  to  Hie  principle  does  not  add 
mach  to  Its  force.  "The  counsel  for  tike  de- 
fendant," be  sayx,  "  has  laid  down  the  genemt 
proposition  tliiit  a  sovereign,  independent  State 
IS  not  suable  except  by  its  own  consent."  This 
general  proposition,  he  adds,  will  not  be  con- 
trovert ctl. 

And  wliilc  the  exemption  of  the  United  Stales 
and  of  the  several  Stoics,  from  being  subjected 
■^defendants  to  ordinary  nctiuns  In  the  courts, 
has  since  that  time  ijccn  rcpcntcdly  asserted 
here,  the  principle  hns  never  lieen  discussed  or 
the  rensiins  for  It  given,  but  ii  luis  alwuys  been 
Sw  16  Otto.  U.  S..  Dook  27 


treated  as  an  established  doctrine.  XT.  8.  v, 
Clarke,  8  Pet.,  488;  Same  v.  McLemare,  4  How,, 
386;  ma  V.  U.  K,  9  How,,  »S6i  Jfalioi:-  v. 
Johtuon.  24  How.,  195  [65  U.  8.,  XVI.,  0281; 
TKe  Siren,  7  Wall,,  152 T74  U.  S.,  XIX.,  129]; 
The  Datit.  10  Wall.,  15  [77  U.  S.,  XIX.,  878]. 
On  the  other  hand,  while  acceding  to  the 
Bvneral  proposition  tliat  in  no  court  can  the 
United  States  be  sued  dirvctly  by  original  proC' 
ess  as  E.  defendant,  there  is  abundant  evidence 
in  tlie  decistous  of  this  court  that  the  doctrine, 
if  not  absolutely  limited  to  cases  in  which  the 
United  States  are  made  defendants  by  name,  is 
not  permitted  to  interfere  with  the  judicial  en- 
forcement of  the  established  rights  of  plaintifTs,  [208] 
when  the  United  States  is  not  a  defendant  or  a 


of  the  English  courts  on  this  branch  of  the 
subject,  for  two  reasons: 

1.  Id  all  cases  where  the  title  to  property 
came  into  controversy  between  the  Crown  and 
a  subject,  whether  held  in  right  of  tbe  pci'son 
who  was  King  or  as  represeulative  of  tbe  Ka- 
tion,  tbe  petition  of  ri^ht  presented  a  judicial 
remedy — a  remedy  which  this  court,  on  full 
examination  in  a  case  which  required  it,  held 
to  be  practical  and  etBcicnt.  There  has  been, 
tlierefore,  no  necessity  for  suing  Ibe'ofHcers  or 
servants  of  the  King  who  held  possession  of 
such  property,  when  the  issue  could  tie  made 
with  tlie  King  himself  as  defendant. 

2.  Another  reason,  of  much  greater  weight, 
is  found  in  the  vast  difference  in  tbe  esseuti:!! 
character  of  the  two  governments  as  regards 
the  source  and  the  depoeitaries  of  power. 

Notwithstanding  the  progresB  which  has  tieen 
made  since  the  &y»  of  tne  Stuarts,  in  strip- 
pingihe Crown  of  its  powers  and  prerogatives. 
It  remains  true  to-day  that  the  monarch'  is 
looked  upon  with  too  much  reverence  lobesutv 
jccted  to  the  demands  of  the  law,  as  ordinary 
persons  arc,  and  the  king-loving  Nation  would 
be  shocked  at  Ibe  spectacle  of  their  Queen  be- 
ing turned  out  of  her  pleasure  garden  by  a  writ 
of  ejectment  against  the  gardener.  The  Crown 
remnin.s  tbe  fountain  of  honor,  and  the  sur- 
roundings which  give  digniiv  and  majesty  to 
its  possessor  are  cherishea  and  enforced  all  the 
more  strictly  because  of  tbe  loss  of  real  power 
in  the  government. 

It  is  not  to  be  expected,  therefore,  that  the 
courts  will  permit  their  process  to  disturb  Ihc 
possession  of  the  Crowo  by  acting  on  its  ofli- 
ccrs  or  agents. 

Under  our  system  the  ptojJe,  who  are  there 
called  »ulgeeu,  ore  the  sovereign.  Their  rights, 
whether  cotlective  or  individual,  arc  not  bound 


person,  however  near  to  those  in  power  or 
however  powerful  himself,  to  whom  he  need 
yield  the  rights  which  the  law  secures  to  him 
when  it  is  well  administered.  When  he,  in  one 
of  the  courts  of  competent  Jurisdiction,  bas  es- 
tablished his  right  to  property,  there  is  no  rea- 
son wbv  deference  to  any  person,  natural  or 
artificial,  not  even  the  United  i^latcs.  should  [SOQj 
prevent  him  from  using  tbe  means  which  the 
law  gives  him,  for  the  protection  and  enforce- 
'  of  that  riglii. 


ib.Google 
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the  public  ships  and  other  property  of  forei^ 
umI  independeDt  Nations  toiini  within  EoKlish 
leniton',  totbeir  Juriadictlou,  is  also  inappiicv 


B,  it  has  been  uniformly  held  that  these 
were  quertioDs  the  deciaiona  ot  which,  as  they 
mlffht  involve  war  or  peace,  most  bo  [nlmarlly 
dedtwlth  bythoaedepertmentaof  theOovwn- 
ment  which  had  the  power  to  adjust  them  bv 
negotiation,  or  lo  enforce  the  rights  of  the  cid- 
zen  by  war.  In  such  esses  tbe  .hidicial  Depart- 
ment of  this  Oovemment  ftdlows  the  action  of 
the  political  branch,  and  will  not  embarrass  the 
latter  by  assuming  an  antagonistic  jurisdiction. 
Buch  were  the  cases  at  The  Beehaiuie,  7  Crancb, 
IW;  LaOuT  1.  Bord&n,  1  How..  42;  Georgia  t. 
Stanton,  6  Wall.,  78  [78  U.  S..  XVUI.,  723]. 
Tbe  earliest  case  in  Ibis  court  in  which  the 
true  rule  is  laid  down,  and  which,  bearing  a 
cloae  analogy  to  the  one  before  us,  seems  de- 
dsivB  of  it.  Is  that  of  U.  8.  t.  Fttert,  S  Crucb 
lis.  In  an  admiralty  proceeding,  commenced 
hefon  the  fomutioD  of  the  Ct^stltutlon  and 
which  afterwards  camo  into  the  District  Court 


libelants  were  entitled  to  the  proceeda  of  the 
sale  of  a  vessel,  condemned  as  prize  of  war, 
which  had  come  to  tbe  poaneonioa  of  David 
I&tenhoaa^aa  Treasurer  of  the  State  of  Penn- 
^Ivaaia.  The  District  Judge  had  declined  lo 
Issue  any  process  lo  enforce  bis  decree  against 
the  lepreaenlativee  of  Bltteuhouse,  on  the 
ground  that  the  funds  were  held  as  the  prop- 
erty of  that  State,  and  that  as  the  State  could 
not  be  subjected  lo  judicial  process,  neither 
could  the  officer  who  held  the  money  in  her 
right.  The  analogy  to  the  case  before  us  wlU 
be  seen,  when  it  la  further  stated  that  the 
examination  of  the  case  and  Uie  decree  of 
the  court  had  passed  upon  this  claim  of  the 
State  lo  the  money,  which  had  been  fully  pre- 
aented,  and  had  decided  that  the  libelants 
and  not  the  Slate  were  legally  entllhid  to  it.  In 
that  case,  as  in  this,  it  was  argued  that  the  suit 
was  In  reality  against  Uie  SlaM.  But  on  an  ap- 
plication for  a  writ  of  mandamv*,  to  compel 
the  Judge  of  the  district  court  lo  proceed  In 


tbe  duty1%  the  courts  of  the  tjnited  States  to 
decide  all  cases  hrou^t  before  them  by  ciUzens 
of  one3lale  wainat  otlteos  of  a  different  Slate, 
when  a  Stale  u  not  neceaaarily  a  defendant.  In 
this  case  the  suit  was  not  insatnled 
Slate  or  its  treasurer,  but  against 


daninsttl 
3t  the  execi 


a  vessel  condemned  in  the  court  ofi 

which  were  admitted  to  be  In  their  poaaesstoo. 

If  thsM  proceeds  had  been  the  actual  propertv 


ft  case  on  which  it 
opinion;  but  it  eeriairttg  can  nmer  be  alleged 
that  a  mere  taqgetUon  of  tiUe  in  a  SXate,  to  prop- 
trty  in  poteettwn  of  an  individual,  mutt  arrat 
the  ^rpeeedini/*  of  t/ie  eoart  and  prevent  their 
lo^ng  into  ffi«  ivggettion  and  examining  the 
taliditg  qf  the  &ae'' 

Tbe  case  before  us  Is  a  suit  against  Strong 
and  fffl'if^P"  as  Individuals,  to  recover  posaea- 
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sion  of  property.  The  suggestion  was  mado 
that  It  was  the  property  ol  the  United  Btaiea, 
and  that  the  court,  without  inquiring  into  Uw 
truth  of  this  snggttition.  should  prooMd  no  fur- 
tiier;and  in  this  case,  as  in  that,  after  ajndidal 
inquiry  had  made  it  clear  that  the  pr^wrtT 
belong  to  plaintiS  and  not  to  Ibe  Dnitoa 
States,  we  are  ttUl  asked  to  forbid  the  court  be- 


lt may  be  said,  in  tftct  it  la  said,  that  the  prea- 
ent  OGB  differs  from  the  one  In  0  Orandi,  bo- 
cause  the  olHcers  who  are  sued  assert  no  peiv 
sbnal  possession,  but  an  holding  as  the  mere 
agent*  of  tbe  United  States:, while  the  ezecolom 
en  Rittoihouse  held  tbe  money  until  a  brtter 
right  was  establisbed.  Bat  the  very  next  ceas 
Ui  this  court  of  a  similar  character,  Meigt  v, 
MeClung,  9  Crauch,Il,  shows  that  this  distinc- 
tion was  not  recognized  as  sound.  Tbeproper- 
Ssued  for  in  that  case  was  land  on  which  the 
niied  States  had  a  garrison  erected  at  a  cost 
of  180,000.  and  (he  defendaaw  wero  tbe  mili-  r, 
tary  officers  in  posscsoion,  and  the  v«ry  ques- 
tion now  in  issue  was  raised  by  these  officers, 
wbo,  according  to  the  bill  of  ezoeptioiis,  insist- 
ed that  the  action  could  not  In  fwi^lnW*^ 
against  them.  "Becauaethe  land  was  occinilcd 
by  (be  United  States  troopa,  and  the  defendimta 
as  officers  of  the  United  States,  for  the  iMoeflt 
of  the  United  Slates  and  by  theh'  diroction.'* 
They  further  insisted,  says  the  Ull  of  excep- 
tions, Uiat  the  United  States  had  a  rlg^t,  by  tho 
Con«titntion,  lo  Riqiropriate  the  pnqierty  ol  tbo 
individual  citizen.  Toa  court  below  overruled 
these  objections  and  held  that  the  title  being 
in  [dainllS  he  ml^t  recover,  and  that  "  If  the 
land  was  private  property,  the  United  State* 
could  not  have  intended  lo  deprive  the  individ- 
ual of  it  without  "Tlt'ii;  tum  compensatioiL 
therefor." 

Although  the  judgment  of  the  circuit  court 
was  fn  favor  of  vk  plaintiff,  and  Its  result  wa* 
to  turn  the  soldiers  and  officers  out  of  posses 
sion  and  deliver  it  to  plaintiff,  Ch.  J.  Mar- 
shall concludes  bis  opinion  in  (his  onphatic 
language:  "  This  court  is  uoanimously  and 
deuiv  of  o[^ion  that  tbe  circuit  court  com- 
mittea  no  error  in  Instructing  the  Jury  that  Mt» 
Indian  tiUe  was  exlingul^ied,  to  the  land  in  coit- 
troven?,  and  that  tlie  plainiif  below  tnight  fus- 
An'n  ku  action." 

We  are  unable  to  discover  any  difference 
whatever,  in  n^ard  to  the  objection  we  are  now 
considering,  between  this  case  and  the  one  he- 


Impressed  fay  the  force  of  this  argument, 
.junsel  aay  that  the  question  of  tbe  objectlOB 
arisdngout  of  the  posscnsion  of  the  United  States 


was  not  considered  in  that  case,  becauae  it  wee 
not  urged  in  srgiunent  by  oonnseL  But  It  i» 
manifest  that  it  was  so  aet  out  in  the  bill  of  ez- 
ceptiona,  and  so  much  relied  on  in  the  oourt  be- 
low that  it  could  nut  have  escaped  the  atlention 
of  tbe  court  and  of  tbe  emincDt  man  who  had 


_  of  f,  8.  V.  Peter*  [6  C™nch,ilO].  Hot 
could  the  case  have  been  oedded  as  it  was,  if 
the  doctrine  now  contended  for  Iw  sound,  slnctt 
the  effect  of  the  Judgment  was  to  dispossess  the 
United  Staiei  oi  an  occupied  ganisoo,  Xij  tlic 


,.,Gm^t 


nnTTKD  Statkb  t.  Leb. 
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hidgmait  &ninrt  the  offlcen  In  iduige  of  It 
lu  the  cue  of  VHoon  t.  Jaektm.  18  Pet,  406, 
Ibe  contest  wu  over  a  fort  of  the  United  Btates 
wtdch  bikl  been  in  Ita  continued  posMaalon  for 
orer  thirtjr  ;ean.  end  wee  eo  occulted  when 
[lift]  the  eolt  wu  bronj^t  ageinal  its  offlcen  to  dis- 
poMeaatbem.  TbecuecemefKwatbeBupreme 
Court  of  Ulint^  to  this  oourt,  on  writ  of  error, 
and  the  Jndsment  in  fevor  of  the  plaintiff  was 
reversed.  The  qoeetion  now  unaer  consider- 
-"' "It  paued  upon  directly  bftbia  court. 


er  the  pla„ ..  .  . , 

a  dedAon  that,  while  the  Slate  Coorta  of 
nois  held  a  certUlcste  of  puiduse  from  the 
United  Btatea  to  be  a  lecaLutle  under  her  stat- 
ute, that  statute  wu  invalid,  might  all  have 
been  avoided  b;  Dm  aimple  declaration  thai  the 
United  States,  bdnslnpossesnon  of  the  proper- 
ty as  a  fort,  no  action  at  law  ag^nst  its  officers 
could  be  maintained.  But  no  such  proposition 
wu  advanced  by  coudbgI  on  either  sida  or  con- 
sideead  bv  the  court 

There  is  a  venr  satisfactory  reason  for  this. 
The  cases  of  U.S.v.Ftlen.ot  ileig*  v.  Mcavag, 
and  of  (Mom  v.  U.  B.  Bank  [9  Wheat  788],  had 
all  Involved  Qki  same  question,  and  in  the  first 
and  but  of  these  csaee,  the  [nlQcipIo  was  fully 
discusaed,  and  in  the  other  necessarily  decided 
In  the  nt^ative.  And  In  the  cue  of  Otorgia  v. 
Madrtuo,  1  Pet,  110,  tbe  court  bad  referred  to 
thue  cases,  ^m  Hjalw  asserted  the  principle, 
quoting  the  language  of  tbem.  Counsel  were 
not  iuBtlfled  Inasung  the. oourt  to  reconsider 
It,  iniil»  moet  of  the  Judges  were  still  on  the 
bench,  indudlng  tbe  CItttf  Jiutiee,  who  had 
made  those  dednons. 

The  case  cf  Oibom  v.  U.  8.  Bank  [npra], 
is  a  leading  case,  remarkable  in. many  respects, 
and  In  none  more  than  in  those  reeembling  the 
one  before  u*. 

The  case  vru  this;  the  Btate  of  .Ohio  having 
levied  a  tax  upon  the  branch  of  the  Bank  of  the 
United  States  located  in  that  Stale,  which  the 
bank  refused  to  pay,  Osbom,  Auditor  of  the 
Bute  ot  Ohio,  wu  about  to  proceed  to  collect 
•aid  tai  by  a  seizure  of  the  money  of  the  bank 
In  its  vuuUs.  and  an  amended  bill  alleged  that 
he  had  ac  adced  tlOO,000,  and  whileaware  that 
an  Injunction  had  been  issued  by  tbe  Circuit 
Court  of  tlw  United  States  on  the  prayer  of  the 
hank,  the  maa«j  so  seized  had  b«en  delivered 
to  the  Treasurer  of  the  State,  Cnrty,  and  after- 
wards came  to  tbe  possession  of  Sullivan,  who 
had  succeeded  Curry  ae  tteasurer.  Both  Curry 
and  Sullivan  were  made  defendants,  u  well  u 
Oibom  and  his  assistant.  Harper. 

One  of  tbe  objections  pressea  with  pertlnad^ 
U1S1  all  throu^  the  case  to  the  Jurisdiction  of  the 
court,  was  the  conceded  fact  that  the  Stale  of 
OUo.thongb  not  madea  defendant  to  the  bill, 
wu  the  real  par^  in  Interest:  that  all  the  part- 
ies sued  were  her  offlcen,  her  auditor,  ber  treas- 
urer and  their  agents,  concerning  acts  done  In 
their  official  character,  and  in  obedience  to  her 
law*.  Itwu  conceded  that  the  State  could  not 
be  sued,  and  it  wh  eanestlv  argued  there,  u 
iKie,  that  what  could  not  be  none  directly  could 
not  he  done  by  suing  her  offlcen.  And  itwu  in- 
sisted tliat,whilt  the  State  could  not  be  brought 
befofe  the  court.  It  wu  a  neceuary  party  to  "^  - 
nUef  sought,  namely;  the  retun  oi  tlie  smi 
Bae  19  Ono. 
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andobediencetothelnjunctlon,  and  that  tbe  bill 
must  be  dismissed. 

A  few  citations  from  the  opinion  of  Harsliall, 
Ch.  J.,  will  show  the  views  entertained  by  the 
court  on  the  question  thus  raised.  At  page 
84S  of  the  long  report  of  the  case,  he  uys: 

-If  the  Stala  of  Ohio  oouM  have  been  made 
a  party  defendant,  it  can  scarcely  be  denied  that 
this  would  be  a  strong  case  for  on  injunction. 
Tiie  objection  is  that,  u  the  real  party  cannot 
be  biDUJeht  before  the  court,  a  suit  cumot  be 
sustained  against  tbe  agents  of  that  party;  and 


to  the  suit.  This  is  certainly  true  wliere  It 
the  power  ot  tbe  plaintiff  to  make  tbem  partiet, 
but  if  the  person  who  Is  the  real  prindpal,  tbe 
perEon  who  1e  the  true  source  of  Uie  mlidilef. 
by  whose  power  and  for  whose  advantage  it  la 
done,  bemmself  above  the  law,  be  exempt  from 
all  Judicial  process,  it  would  be  aubvenlve  of 
the  best  estaulished  principles  to  ssv  that  the 
laws  could  not  afford  the  same  remeolee  against 

the  agent  employed  in  doin~  ■*" *"'**" 

they  would  afford  against  1 
pal  be  Joined  In  the  suit." 

In  another  place  he  says:  "The  process  is  sub- 
stantislly,  though  not  in  f  orm,agunst  the  State, 
'   -   -   and  die  direct  interest  of  the  Stale  in 


\aipa  no  decree  ought  to  bave  been  pronounced 
in  the  cause  until  the  State  wu  before  the  court 
But  this  wu  not  in  the  power  of  the  bank, 
•  •  •  and  the  very  difficult  question  is  to  be 
decided,  whether, in  such  Bcsse.tbecourtmay  [tl4] 


question  he  says;  "A  denial  of  Jurisdiction  for- 
bids all  inquliy  Into  the  nature  of  tbe  case.  It 
applies  to  cases  perfectly  clear  in  themselves;  tn 
cases  wtiere  the  Qovemment  Is  in  the  exerciae 
of  ita  best  eatablidied  and  moet  essential  pow- 
ers, as  well  u  to  those  which  may  be  deemed 
questionable.  ItasaertathattheagentaofaBtale, 
alleging  the  autboritv  of  a  law  void  in  itoelf  be- 
cause repugnant  totne  Constitution,  meanest 
the  execntion  of  any  law  in  tbe  United  States." 
Again;  "The  bank  contends  that  in  all  o 
which  Jurisdiction  depends  on  the  charai 
the  party,  reference  is  made  to  tbe  party  on  tbe 
record,  not  to  CHie  who  may  be  interested,  but  ia 
not  shown  by  the  record  to  be  a  party.  "If 
this  question  were  to  be  determined  on  the  au- 
thority of  English  declsk>nB,  It  ia  believed  that 
--  case  can  be  adduced  wltere  any  penon  can 


a  party  on  the  record,  tbe  question  Ot  jurisdic- 
tion Is  decided  bv  inspection.  If  jnnMlctk«i 
depend  notonthiiplainfact,  but  on  thelnlerest 
of  tbe  Sute,  what  rule  hu  the  Constitution  giv- 
en bywhich  this  Interest  la  tobe  measoredf  If 
no  rule  is  given,  1*  it  tobesettledby  thecourtT 
If  ao,the  curious  anomaly  Is  presented  of  a  court 
examining  the  whole  testinumy  of  a  canw,  in- 
quiring into  and  deciding  on  the  extent  of  a 
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uiivuii  uourt  against  Qeneral  McDowell,  to  re- 
cover pDHgeggioD  of  property  held  by  him  aa  an 
officer  of  the  Untt«d  States,  which  bad  been 
set  apart  and  reserved  for  military  purposes. 
Though  this  naa  set  up  by  him  ea  part  of  hlg 
defense,  it  does  not  appear  that  in  the  argument 
of  counsel  for  the  ^vemment.  or  in  the  opinion 
of  the  court,  any  importance  was  attached  to 
this  circumstaDce;  but  the  opinion  of  Mr.  Ju»- 
tict  Field  in  this  court  examines  the  esse  elabor- 
ately on  the  queetioD,  whether  plaintiff  or  the 
„.  .. Kovemmeut  had  the  title  to  the  laud.  If  the 
l-*  doctrine  now  contented  for  is  sound,  the  case 
should  have  proceeded  no  further  on  the  s<ig- 
geslion,  not  denied,  that  the  Moperty  was  held 
for  public  use  by  a  military  omcer  under  orders 
from  the  President. 

The  case  of  ftoim  v.  Iluger.  21  How.,  806 
[63  U.  8.,  XVI.,  125],  is  of  a  precisely  similar 
character,  for  the  possession  of  the  mflitAiy  ar- 
senal at  Harper's  Ferry,  in  which,  while  the 
fact  of  its  poBsc.'<sion  by  the  United  Slates  was 
set  out  in  the  bill  of  exceptions,  no  attention  is 
given  to  that  fact  in  the  opinioa  of  this  court, 
which  consists  of  an  elaborate  examination  of 
plaintiff's  title,  held  to  be  insufBcient. 

These  decisions  have  never  been  overruled. 
On  the  contrai'y,  as  late  as  the  case  ol  Davit  v. 
Gray.  18  Wall.,  204  [83  U.  S.,  XXI.,  447],  the 
case  of  Oiborit  v.  Bank,  is  cited  with  approval 
as  establishing  these  among  other  propositions: 

"Where  the  State  is  concerned,  the  Stale 
should  be  made  a  i>arty,  if  it  can  be  done.  That 
it  cannot  be  done,  is  a  aufilcient  reason  for  the 
omission  to  do  it,  and  the  court  may  proceed  to 
decree  against  the  officers  of  the  State,  b  all  re- 
spects as  if  the  State  were  a  party  to  the  record. 

In  deciding  who  are  parties  to  the  suit,  the 
court  will  not  look  beyond  the  record.  Halting 
a  state  officer  a  party  does  not  make  the  State 
aparty,  althaxig/i  her  laienuig  have  prompted  lii* 
aAion,  and  tlie  State  may  tlandbdamthimata 
retU  part}/  I'n  itUerett.  A  State  can  be  made  a 
party  only  b;  shapine  the  bill  expresaly  with 
■■  -■  -  -  ,^  jj  where  individuals  or  corporations 
'  d  to  be  put  in  that  relation  to  the 


n  proceed  against  the  olBcer  in  "all  re- 
spects" as  if  the  Slate  were  a  party,  this  ma^  be 
taken  as  intimating  in  a  general  way  the  views 
of  the  court  nt  that  time. 

The  cases  of  The  Siren.  7  Wall..  162  [74  U. 
8.,  XIX.,  129],  and  The  Darit.  10  Wall.,  15 
[77  U.  S..  XIX..  875.]  arc  instances  when;  the 
court  has  held  that  property  of  Ibe  United 
States  may  be  dealt  with  by  subiectlng  it  to 
maritime  liens,  where  this  can  be  clone  without 
makingthc  United  Slates  a  party. 

This  examination  of  the  cases  In  this  court 
establishes  clearly  this  result:  that  the  proposi- 
tion that  when  an  individual  is  sued  in  regard 
•  21.01  to  property  which  he  holds  as  officer  or  agent 
of  the  United  Stales,  his  possession  cannot  be 
disturbed  when  that  fact  is  brought  to  the  at- 
tention of  the  court,  has  ^-ea  overruled  and  de- 
nied in  every  case  where  it  lias  been  necessary 
to  decide  it;  and  that  in  many  others, where  the 
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record  shows  that  the  case  as  tried  below  actu- 
ally and  clearly  presented  that  defense,  it  was 
neither  urged  fay  counsel  nor  considered  by  the 
court  here,  though,  If  it  had  been  a  gooa  de- 
fense, it  would  have  avoided  the  necessity  of  a 
long  inquiry  into  plaintiff's  title  and  of  othff 
perplexing  questions, and  have  quickly  disposed 
of  the  case.  And  we  see  no  escape  from  the 
conclusion  tbat.during  all  thia  period  the  court 
has  held  Iheprincipleto  be  unsound, and  in  the 
class  of  cases  like  the  present,  represented  by 
Wileox  V.  Jaekion,  Brown  v.  Hvger,  and  Orimr 
V.  McDoweU,  it  was  not  thought  necessaiy  to 
re-examine  a  proposition  so  often  and  so  clearly 
ovcTTuledin  previous  well  considered  decisions. 

It  is  true  that  there  are  expressions  in  the 
opinion  of  the  court  in  the  case  of  Carr  v.  U.  8. , 
08  U.  S.,  488  [XXV.,  200],  which  are  relied  on 
by  counsel  with  much  confldence.asaBsertinga 
different  doctrine. 

That  was  a  case  in  which  the  United  States 
had  filed  a  bill  in  the  Circuit  Court  for  the  Dis- 
trict of  CnlifomiQ,  to  quiet  title  to  the  land  on 
which  amarineliospiial  had  been  built.  To  re- 
but the  evidence  of^tiile  offered  by  the  plaint- 
iffs, the  defendant  had  relied  on  certain  Judg- 
ments rendered  in  the  state  courts,  in  which  toe 
unsuccessful  parties  set  up  title  In  the  United 
States,  under  which  they  claimed.  It  appeared 
that  the  person  who  was  District  Attorney  of 
the  United  States  had  defended  these  actions, 
and  the  question  under  discussion  was,  whether 
the  United  States  was  estopped  by  the  proceed- 
ings BO  as  to  be  unable  to  sustain  the  suit  to 
Siiet  title.  After  stating  the  general  doctrine 
at  the  United  States  cannot  be  sued  without 
her  consent,  and  the  further  proposition  that  no 
such  consent  can  be  given  except  by  Congress, 
which  is  a  sufficient  reason  wh^  they  cannot  be 
concluded  by  an  action  to  which  they  are  not 
parties,  the  learned  Justice  who  delivered  the 
opinion  proceeded  to  make  some  remarks  as  to 
cases  in  which  actions  would  or  would  not  lie 
against  officers  of  the  Govemment.ln  relation  to 
property  of  the  United  Stales  in  their  posses- 
sion.  As  these  remarks  were  not  necessary  to  '' 
the  decision  of  the  point  then  in  question,  aa 
the  action  was  equally  inconchisive  against  the 
Unlled  States,  whether  the  persons  sued  were 
officers  of  the  Oovemment  or  not,  UieEe  r^ 
marks.  If  they  have  the  meaning  which  coun- 
sel atlrihule  to  them,  must  reft  for  tbcir  weight 
as  authority. on  the  high  chsractcr  of  the  Judge 
who  delivered  them  and  not  on  that  of  the 
court  which  decided  the  case. 

That  the  United  States  are  not  bound  by  a 
judgment  to  which  they  are  not  parties,  end 
that  no  officer  of  the  Oovemment  can,  by  de- 
fending a  suit  against  private  persona,  conclude 
the  United  Slates  by  the  judgment  in  such  case, 
was  sufficient  to  decide  that  case,  and  was  all 
that  was  decided. 

The  fact  that  the  property  ,wbich  is  the  sub- 
ject of  this  controversy,  is  devoted  to  public 
uses,  is  strongly  urged  as  a  reason  why  those 
who  are  so  using  it  under  the  authority  of  the 
United  Slates  lliall  not  be  sued  for  its  posses- 
sion, even  by  one  who  proves  a  clear  title  to 
that  possession.  In  ihis  connection  many  cases 
of  imaginary  evils  have  been  suggested,  if  the 
contrary  doctrineshould  prevail  Among  these 
are  a  supposed  seizure  of  vessels  of  war,  inva- 
sions of  forts  and  arsenals  of  the  United  Btatea. 
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HjpothMkftlcaMtof  RNt  evils  mkj  be  biik- 
gesl«d  by  a  putlcuUm  fruitful  Ima^iiBtioa  in 
r^ard  to  abnoM  every  law  upon  wliicb  depends 
the  rigbta  of  tbe  inofvldual  or  of  the  Govern- 
iDent,  and  If  tbe  exlfteiice  of  lawi  is  to  depend 

rn  IheirGmci^  to  wltlutand  SDChcrillciKin, 
wbole  boric  of  the  law  must  tall. 
The  cuea  aUeadj  died  of  Meigt  v.  MeOlunf, 
miHCT,  JaekaoK,  Otarj/iov.  Madrato,  Qritar 
T.  MeDaiBtU,  Braten  v.  Huger,  and  (kbtm  v. 
lh»  Bank  of  tHe  Unittd  8tata.  neceasarily  In- 
volved thlsqueatioii,  for  the  property  recovered 
hy  the  plalnUff  Id  the  caae  of  ilfl^v.  MeClvng 
was  a  garrieon  and  bonacka  then  in  uae  for 
TOcb  parpoaes  by  tbe  offlcers  of  the  United 
States  who  were  sued.  In  the  case  of  Wileoav. 
Jadeton,  an  action  was  brought  to  recover, 
among  other  tblnm,  a  fort  which  had  been  in 
the  occupation  of  the  United  Stales  for  80  yean, 
and  which  was  then  occu^ed  by  an  ofScer  of 
the  Army  of  the  United  States  and  hU  com- 
g  of  Oibitm  v.  Bank,  the 


my  c 


Slate  of  Ohio,  as  part  of  its  public  funds  and 
devoted  by  tbe  laws  of  that  State  to  public  usee 
in  all  the  exigencies  of  tbe  public  service ;  so 
that  the  authorities  we  have  azamined,  if  they 
an  worth  anything,  meet  this  ot^ectlon  as  they 
meet  the  others  whieli  we  have  considered. 

The  objection  is  also  biconaltt«nt  with  the 
pfisclple  Involved  In  thelast  twoclanaeaof  ar> 
ticle  S  of  the  AnendmenU  to  the  Conatitution 
lies,  whose  longi 
*  shall  bo  depni 
.      ,   without  due  p 

__ Iipnvate  property  be  taken  for  public 

uae  wiUiont  Just  compensation." 

Coaccdlne  that  the  proper^  in  controversy 
in  this  oue  h  devoted  to  a  proper  poUlc  use, 
and  Ihat  this  has  beendone  by  those  navlng  au- 
thority to  establish  a  cemeterv  and  a  fort,  the 
verdict  of  the  Jury  flnds  that  It  Is  and  was  the 
private  property  of  the  nlalntilf ,  and  was  takan 
without  any  process  of  law  and  without  any 
compensation.  Undoubtedly,  those  provirions 
of  the  Constitution  are  of  that  character  which 
it  la  intended  the  courts  shall  enforce,  when 
cue*  Involving  their  opwalion  and  elKct  are 
brought  before  them.  The  instaiicee  In  which 
the  Ufe  and  liberty  of  the  citizen  havs  been  pro- 
tecled  bjr  the  Judicial  writ  of  Aoisw  eorptu  are 
too  famiHar  totkeed  citation,  and  many  of  theae 
cnaes,  indeed  aAooet  all  of  them,  are  thoae  in 
which  life  or  liberty  was  Invaded  bj  perxms  as- 
suming to  act  under  the  authority  of  the  Gov- 
emment.    lbpaneMmgan,4WtU.,i[nV. 

8..xvnL,  fisHT 

If  this  constitutional  provlalon  ia  a  soffldent 
authority  for  the  court  (o  Interfere  to  reacue  a 
prisoner  from  the  hands  trf  those  hiMing  him 
ander  the  asserted  authoritv  (d  (he  Government. 
what  reason  Is  there  that  tbe  same  courts  stiall 
not  cive  remedy  to  the  dtizen  whose  property 
has  been  adzed  without  duo  process  of  law  and 
devoted  lo  puUlc  uae  without  Jost  caxupensa- 


LooUng  at  (he  question  up«m  orindple,  and 
uHTt  frcMu  the  authority  of  adjudged  casea,  we 
tUnk  It  still  clearw  that  Uib  branch  of  tiw  de- 


»  cannot  be  maintained. 


the  acts  of  the  Govemmait,mnst  be  determined. 
In  mch  cases  thoe  Is  DO  safety  for  the  dtlzen,  roigi 
except  in  the  protection  of  the  Judicial  tribu- 
nola,  for  riAts  which  have  been  Invaded  by  the 
officers  of  the  Government,  iHafeasIng  to  act  In 
Its  name.  There  remaina  lo  him  but  tbe  alter- 
native of  resistance,  irtildt  m^  amount  lo 
crime.  Thepodtion  assumed  hereiathat,bow- 
ever  clear  bis  righta,  no  remedy  can  be  aSord- 
edto  him,  when  It  is  seen  that  his  opponent  Is  an 


this  authority  Is  ri^^y 
assumed,  la  the  exerdae  of  lorisdiction  aid 
most  lead  to  the  dedslon  of  tiie  merits  of  the 
question.  The  objection  of  the  pldntlffB  in  er- 
ror neceasarily  forUds  any  inquiry  Into  the 
truth  of  the  assumption,  that  the  potliet  setting 
up  anch  authority  are  lawfully  possessed  of  1^ 
for  the  argument  is  that  the  formal  aunestion 
of  the  existence  of  such  authority  forUds  ai^ 
inquiry  into  the  truth  of  the  auggeatirai. 

But  why  should  not  the  truth  of  tbe  •nggea- 
don  and  tbe  lawfulness  of  the  aulbcnf^  be 
made  the  subject  of  Judldal  investigation  f 

In  the  case  supposed,  the  ocHirt  has  before  It  a 
plaintiff  cuiaUe  of  suing,  a  defendant  who  has 
no  personal  exemption  man  salt  and  a  cause  of 
action  cognizable  in  the  court;  a  «aa»  within 
the  meaning  of  that  term,  as  employed  In  the 
Constitution  and  deflned  by  the  decisions  of 
this  court.  It  Islobe  presumed  In  favor  of  the 
Jurisdiction  of  tbe  court,  that  the  plainllft  may 
be  able  to  prove  the  il^t  which  he  asserts  in 
his  dedantion. 

What  U  that  right  as  eat^liahed  by  the  ver^ 
diet  of  the  Jury  In  this  cosef  It  Is  the  ri^t  to 
the  poewifoo  of  the  homestead  of  plalnUfl,  a 
ririil  to  recover  that  which  has  been  taken  from 
hmi  by  force  and  violence  and  detained  by  the 
strong  hand.  This  ri^t  being  cleoriy  estab- 
lished, we  are  teld  that  the  court  can  proceed 
no  further,  because  it  appean  that  certain  mili- 
tary olBcers,  acting  uuaar  the  orders  of  the 
President,  have  seized  this  estate,  and  convert- 
ed one  part  of  it  Into  a  mililaiy  fort  and  another 
'~.to  a  cemetery. 

It  is  not  pretended,  as  tbe  esse  now  stands, 
that  the  President  had  any  lawful  authority  to 
do  tbla.  nor  that  the  legislative  body  could  give 
him  any  such  authori^eicept  upon  pavment  _.. 
of  Just  oomperoation.  The  defense  siwids  here  C*" 
solely  opOD  tbe  abaolute  Immuni^  from  Judl- 
dd  Inquiry  of  evenune  who  amrfi  authwlty 
frmn  tbe  executive  branch  of  the  Government, 
howsverdeartlmaybemadethatthe  executive 
pooseaaed  no  such  power.  Not  only  Ihat  no  such 
power  Is  given,  b«tt  that  It  Is  obaoluidy  pro- 
hibited, both  to  Um  executive  and  the  legMo- 
llve,  to  deprive  anyone  of  life,  liberty  or  i^op- 


same  connectloti  and  upon  tbe  same  ground,  aa 
they  regard  his  liberty  and  his  property.  It 
cannot  be  denied  that  both  were  intendea  lo  be 
eoforoed  t^  the  Jndldary  aa  one  of  the  depart- 
menla  of  the  Oovemment  establMied  by  that 
Constitution.  As  we  have  already  said,  the  writ 
of  habeiu  wrput  has  been  often  used  to  defend 
tbe  Hberty  €i  the  cttizen,  and  even  hia  life, 
against  the  assertion  of  uidawful  outhor^y  on 
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the  part  of  the  executive  and  the  l^aUtiTe 
branches  of  the  Government.  See  Ml  parte 
Milliffan,  4  Wall,  3  [71  U.  8.,  XVIII.,  881], 
and  Uie  case  of  Kilioam,  diBcbarged  fnxD  the 
custody  of  the  Sergeant-at-Arms  of  the  Houae 
of  Representatives  by  C/i.ief  Jiutiee  Cartter. 
Silbeum  V.  Thompton.  108  U.  8.,ias[XXVI., 
871]. 

No  man  {d  thfs  countiy  Is  H>  birh  that  he  is 
above  the  law.  No  ofBcer  of  the  law  mar  set 
Uiat  law  at  defiance,  with  impunity.  All  the 
officers  of  the  Oovemment,  from  the  higheat  to 
the  lowest,  are  creatuies  of  tlte  law  and  are 
bound  to  obey  11. 

It  Is  the  only  supreme  power  in  our  Bystem 
of  government,  and  every  man  who,  by  accept- 
ing ofDce,  participates  in  its  functions,  is  only 
the  more  strongly  bound  to  submit  to  that  su- 

Cremacy,  and  to  observe  the  limitationa  which 
imposes  upon  the  exercise  of  the  authority 
whicb  it  gives. 

Courts  of  jusUce  are  established  not  only  to 


passed  by  both  branches  of  Congress  and  ap- 
proved by  the  President,  to  be  unconstitutioual, 
[S211  that  the  courts  cannot  give  remedy  when  the 
citizen  has  been  deprived  of  his  property  by 
force,  his  estate  seized  and  converted  U)  the  use 
of  the  Government  without  any  lawful  author- 
ity, without  any  process  of  law  and  without 
any  compensation,  because  ttie  President  has 
ordered  it  and  his  officers  are  in  poesessiou? 

If  such  Iw  the  law  of  tliis  country,  it  sanc- 
tions a  t^raoin'  which  has  no  existence  in  the 
monarchies  of  Europe,  nor  in  any  other  gov- 
ernment whicb  has  a  just  clslm  to  well  regu- 
lated liberty  and  the  protection  of  penonal 
rights. 

It  cannot  be,  then,  that  when,  in  a  suit  be- 
tween two  citizens  for  the  ownership  of  real  es- 
tate, one  of  them  has  established  his  right  to 
the  peaaesslon  of  the  property  according  to  all 
the  forms  of  Judicial  procedure,  and  by  the  ver- 
dict of  a  Jury  and  the  Judgment  of  the  court, 
the  wrongful  poesessor  can  say  successfully  to 
the  court:  Stop  here;  I  hold  by  order  of  the 
President,  and  the  progress  of  justice  must  be 
stayed.  That,  though  the  nature  of  the  con- 
trovert is  one  peculiarly  appropriate  to  the  ju- 
dicial function;  though  the  United  States  is  no 
party  to  the  suit ;  though  one  of  the  three  great 
branches  of  the  Government,  to  which  hf  the 
Constitution  this  duty  has  been  assigned.has  de- 
clared ita  Judgment  after  a  fair  tnol,  the  un- 
successful  party  can  interpose  an  absolute  veto 
upon  that  judgment  by  the  production  of  an 
order  of  the  Secretary  of  War,  which  that  offi- 
cer had  DO  more  authority  to  make  than  the 
humblest  private  citizen. 

The  evils  supposed  to  grow  out  of  the  pos- 
sible interference  of  judicial  action  with  the  ex- 
ercise of  powers  of  the  Government  essential  to 
some  of  its  most  important  operations,  will  be 
seen  to  be  smsll  indeed  compared  to  this  evil, 
and  much  diminiabed,  if  they  do  not  wholly 
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to  a  few  oonsid- 


etatuii 

One  of  these,  of  no  little  signifloance,  is,  that 
during  the  existence  of  the  Govemmeot  for 
nowneoriy  a  century  under  the  present  Con- 
stitution, with  this  principle  and  the  practice 
under  it  well  established,  no  injury  from  it  has 
come  to  that  Government.  Duringthistimeat 
least  two  wars,  so  serious  as  to  call  into  exer- 
cise all  the  powers  and  all  the  resources  of  the 
Government,  have  been  conducted  to  a  success- 
ful issue.  One  of  these  was  a  great  civil  war, 
such  as  the  world  has  seldom  Itnown,  which 
strained  the  powers  of  the  National  Govern-  [8St] 
ment  to  their  utmost  tension.  In  the  course  of 
this  war,  persons  hostile  to  the  Union  did  not 
hesitate  to  Invohe  the  powers  of  the  courts  for 
their  protection  as  citizens,  in  order  to  cripple 
the  exercise  of  the  authority  necessary  to  put 
down  the  rebellion;  yet  no  improper  interfer- 
ence with  the  exercise  of  that  authority  was 
permitted  or  attempted  by  the  courts.  Afiwit- 
nppi  V.  T/ie  Prcndont,  4  WaU.,476  [71  U.  S. 
XVIII..  487];  Oeorsia  v.  Stanton,  «  Wall.,  50 
[78U.  8..XVlII.,72li;ainieT.  Grfln(,Id.,a41 
[73  U.  8.,  XVIII..  848];  Bi  parte  TartiU.  IS 
Wall.,  887  [BO  U.  8..  XX..  B97]. 

Another  consideration  Is,  that  since  the  Unit- 
ed States  catmot  be  made  a  defendant  to  a  suit 
concerning  Its  property,  and  no  Judgment  in 
any  suit  against  an  individual  who  has  posses- 
sion or  control  of  such  properly  can  bind  ot 
conclude  the  Oovemment,  as  is  decided  by  this 
court  in  the  case  of  Oarr  v.  United  £tate»,  al- 
ready referred  to,  the  Government  Is  always  St 
liberty,  notwithslauding  any  such  judgment,  to 
avail  Itself  of  all  the  remedies  which  the  law  al- 
lows to  every  person,  natural  or  artificial,  for 
the  vindicDtion  and  assertion  of  Its  rights. 
Hence,  taking  the  present  cose  as  an  illiislra- 
tlon,  the  United  Stales  may  proceed  by  a  bill  in 
chancery,  to  quiet  its  title.  In  aid  of  which,  if  a 
proper  case  is  made,  a  writ  of  injunction  may 
be  obtained.  Or  it  may  bring  an  action  of  eject 
ment,  in  which,  on  a  direct  issue  between  the 
United  Stat4s  as  plaintiff  and  the  present  plaint- 
iff OS  defendant,  the  title  of  the  United  States 
could  be  judicially  determined.  Or,  if  satisfled 
that  its  title  has  been  shown  to  be  invalid,  and 
it  still  desires  to  use  the  property  or  any  part 
of  it,  for  the  purposes  to  which  it  is  now  de- 
voted. It  may  purchase  such  property  by  fair 
negotiation,  or  condemn  it  by  a  Judicial  oro- 
cemfng,  in  which  a  just  Ampensation  dtall  be 
Bscertdned  and  paid,  according  to  the  Consti- 

If  it  be  s^d,  that  the  proposition  here  estab- 
lished may  subject  the  property,  the  officers  of 
the  United  Stales,  and  toe  performance  of  their 
indispensable  functions,  to  hostile  proceedings 
in  the  state  courts,  the  answer  is,  that  no  case 
court,  wliere  the  ii 
■     it. 

which  cannot  be  removed  into  a  court  of  the 
United  Stales  under  existing  laws.    In  all  cases,  ., 
therefore,  where  such  questions  can  orise,  they  '' 
ore  to  be  decided,  at  the  option  of  the  parties 
representing  the  United  Slates,  in  courts  which 
are  the  creation  of  the  Federal  Oovemment. 

The  slightest  consideration  of  the  nature,  the 

chancter,  the  organization  and  the  powers  of 
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diese  GODTta  wOI  dispel  bh;  fear  of  teriona  In- 
Juty  to  tbe  QoTMnment,  at  tbetr  hand!. 

WbUe  by  tbe  ConstltutioD  ihe  Judicial  de- 
partment la  recogniied  as  one  of  tbe  Uiree  neat 
oraoclies  among  which  all  tbe  powers  aod  nmc- 
tioiis  of  tha  Goverament  are  distributed,  It  la  In- 
herently the  weakeat  of  tbem  all. 

Dq>endent  aa  it*  comta  are  for  the  enforce- 
ment of  tbelr  Judgment,  npoa  officere  appotut- 
«dbj  IheBxecutiTeBnd  lemovableat  hla  pleas- 
ure, wtth  no  patn»iag«  and  no  control  of  purse 
or  sword,  their  power  and  infiuence  rest  solely 
upon  the  public  aenae  of  tbe  necessity  for  the 
existence  of  a  tribunal  to  which  all  may  appeal 
for  the  aaacrtlon  and  protection  of  rights  goar- 
aatfed  by  the  Constitution  and  by  the  lawa  of 
the  land,  and  on  the  confidence  reposed  in  tbe 
aoundneaa  of  their  declaions  and  the  purity  of 
th^motlTes. 

from  such  a  tribunal  no  well  founded  fear 
can  be  entertained  of  Injuatice  to  the  Oovem- 
mant,  or  purpose  to  obstruct  or  diminish  its 
Just  aathorlty. 

The  Circidt  Court  was  competent  to  decide 
the  laaues  in  thia  case  between  the  parties  that 
were  before  It;  in  the  principles  on  which  theae 
iaaues  were  decided  no  error  has  been  found; 
and  iafudgmtjit  m  nfflmud. 

"Cwae  MpT.   Teat ; 

James  B.  IfoKcsiiier,  CSerk,  Bup.  Court,  IT.  & 


ifr.  JiitUet  Qtruf  delivered  the  following 
disaeDting  opinion ; 

The  Chi^  Jtutiee,  Mr.  Jvitiet  Bradley,  Mr. 
Jvttie*  Woods  and  myself  areunable  toconcur 
in  tbe  judgment  of  the  majority  of  the  court 
Tbe  case  so  deeply  affects  the  aoTcretgnty  of 
Ihe  United  SUIes,  and  ita  relations  to  Uie  dd- 


ttt4]  bv  George  W.  P,  C.  Lee  againat  Fredericit 
^ufman  and  Richard  P.  Strong,  in  a  court  of 
the  Stale  of  Virginia,  to  recover  poesesalon  of 
a  tract  of  land  known  as  Arlington,  of  which 
the  plaintiff  alleged  that  be  waa  seised  in  fee. 

Tne  whole  tract,  bavlne  been  advertised  for 
aale  for  non-payment  of  direct  taxes  lawfully 
anesaed  upon  It,  and  having  been  selected  for 
govemroenl  nse  for  war,  military,  charitable 
and  educational  purposes,  by  the  President  of 
tbe  Cnited  States,under  the  power  conferred  on 
him  by  tbe  Act  of  Congress  of  Febniaiy  6, 1668, 
ch.  31,  waa  accordingly.  In  1B64,  bid  off  to  tbe 
Uniied  States  at  tbe  tax  sale ;  and  for  many 

Ehaa  been  and  now  is  hdd  and  occupied 
e  United  States,  through  Kaufman  and 
g  in  charge  thereof,  under  tbe  certificate 
of  Mle  of  the  tax  couunisakiners,  and  for  the 
«  aforesaid,  and  also  nnder  orders  (d  the 
n  of  It  for  a  military  sta- 

a  national  cemetery  for  the 

burial  of  deceased  aoldieis  and  saUors.  These 
&cts  were  made  to  appear  at  three  stages  of  the 
«Me: 

First  They  were  stated  In  a  petition  filed  by 
Kanfman  and  Strong  in  tbe  state  court,  for  the 
removal  of  the  case  Into  the  Circuit  Court  of 
tlM  United  Bttfes,  under  section  MS  of  the  Re- 
Ttad  Btatutea,  on  the  npund  that  tbe  defeitd- 
•oti  mn  otBcen  of  tbe  United  States,  and  bold> 
iBS  tbe  land  b7  title  derived  from  oOceiKrf  the 
«Ml«  Orro. 


United  Statea,  acHng  under  a  revenue  law  oi 
the  United  States  the  validity  of  which  was  af- 
fected. That  petition  was  granted  and  the  case 
removed  accoraingly. 

Second.  They  were  stated  in  a  auggeatlon  and 
motion,  filed  bj  the  Attomey-Genml  In  the 
Circuit  Court  of  the  Uniied  Statea  before  trial. 
protestiDB;  agatoat  the  JurMlction  of  tbe  court, 

and  movuig  fo~  -  ~' * " —    —•-■-■ 

was  demurred 
by  the  court 

Third.  They  were  proved  by  the  evldcitce 
produced  by  each  party  at  the  trial,  and  were 
assumed  in  the  ins&uctlons  given  as  well  as  in 
those  requeated.    One  of  the  InstructlonB  re- 

a nested  6y  tiie  defendanta  was  ai  follows  :  '  'If 
le  Jury  believe  from  the  evidence,  that  the 
United  Stales  is  in  the  poiaeaelon  of  the  prop- 
erty In  controversT,  throo^  Its  officers  and 
uents  charged  witn  the  control  of  the  same  ; 
that  the  daendants  occupy  the  same  only  as  roasi 
such  officers  and  agents,  in  obedience  to  oraers  ^"™' 
of  the  War  Deporbnent  of  Ihe  United  Butes, 
and  makii^noclalmof  right  to  the  title  or  poa- 
sessioa  thereof,  eicwtas  such  officers;  that  the 
United  States  is  using  the  same  as  a  national 
cemetery  for  the  burial  of  deceased  soldlers.and 
as  afort  and  reserve  connected  tbetvwitb.claim- 
ing  the  title  thereto  under  tbe  certificate  of  sale 
proved  in  this  caoae;  then  the  verdict  mnat  be 
lor  the  defendants."  Theconrirefuaedthlaln- 
Btructlon,  and  gave  the  following:  "Iflhejuiy 
believe  from  the  evidence  that.at  tbe  inatitntlon 
of  thia  suit,  the  premlaea  in.controveray  were,  or 
th^  any  part  thereof  waa,  under  tbeaurgeand 
In  the  occupation  or  possesaion  of  the  defend- 
ants Strong  and  Kaufman,  txr  dlber  of  tbem, 
under  the  direction  of  the  Qovemment  of  the 
United  Statea  or  of  aoy  departmoit  or  officer 
thereof,  then  sudi  occupation  or  poaseasiou  is 
sufficient  to  enable  the  tnaintiff  to  maintain  his 
action  against  them  respectively,  for  the  prem- 
laea 8o  occupied  or  poaaesaed  t^  them  lespect- 
ivdy." 

llie  court  submitted  the  case  to  the  Jury  un- 
der further  iDstructiona,  which  permllted  them 
to  find  for  the  plaintiff  upon  tne  ground  that 
the  certificate  of  sale  for  taxes  waa  Invalid  n 
against  him,  and  had  vested  no  legal  title  in  the 
United  States.  The  jury  returned  a  verdict, 
upon  whicb  judgment  was  rendered,  that  tbe 
plaintiff  recover  possession  of  the  premises, 
partly  against  Eautmao  and  partly  against 
Strong.  Writs  of  error  were  aued  out  by  tha 
United  Slates,  and  by  Kaufman  nnd  Strong, 
and  the  case  baa  been  argued  upon  both  theae 
vrrita  of  error. 

This  la  not  an  action  of  trespass  to  recover 
damages  onlv.    Nor  la  it  an  action  lo  recover 


purposes  aforesaid,  and  al 
BecrataiT  of  War,  p«rt  ol 
tlon,  and  the  rest  as  a  nat 


property  violently  and  suddenly  wrested  from 
the  owner  by  officeis  of  tbe  Government  with- 
out its  directions  and  wltbont  color  of  title  In 


^  yesra 


tor  yeora  held  and  stiU  hold,  for  military  and 
other  pubUc  purpoaes.  dalming  title  uiider  a 
certificate  of  sale  for  direct  taxes,  which  la  de- 
clared by  tbe  Act  of  Congress  of  Jam  7, 1888, 


nuea  uy  una  conn  as  a      ruoiic  aci,  wnico  i 
tbe  aqidnleiit  of  office  found."    Bumm  \ 
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Bvnter,  9  WaU.,  8H,  886  [76  U.   S.,  XIX.. 

ffra,  ms]. 

Tbe  prlndplea  upon  which  we  are  of  opinion 
that  tbe  court  below  lud  no  authority  to  try  the 
gneation  of  the  validit;  of  the  title  of  the  United 
State*  ia  this  action,  and  that  this  court  bu, 
therefore,  no  authorit;  to  pan  upon  that  quea- 
U(m,  may  be  briefl j  stated: 

liie  Sovraeipi  Is  not  liable  to  be  aued  In  anj 
Judicial  tribunal  without  its  consenL  The  Sov- 
ereign cannot  hold  proper^  except  by  agents. 
To  maiDtaln  «u  action  for  tm  ncoverj  of  poHaes- 
sionof  property  held  by  tbe  Sovereign  tbrouKh 
its  agents,  not  claiming  any  title  or  right  In 
themaelvea,  but  only  as  the  representotiVea  of 
the  sovereign  and  in  its  behalf.  La  to  maintain 
an  action  to  recover  poesesalon  of  the  property 
a^Dst  the  Sovereign ;  and  to  invade  such  pos- 
session of  tbe  agents,  by  eiecutioo  or  other  ju- 
dicial proceaa,  is  to  Invade  the  poesesdonof  Uie 
Soverdgn,  and  to  violate  the  fundameutal  max- 
im that  the  Sovereign  canuot  be  sued. 

Thotmudm  Is  not  limited  to  amonarchy,but 
Is  of  equal  force  in  a  republic.  In  tbe  one,  as 
in  the  other,  it  is  essential  (o  the  conunon  de- 
fense and  general  welfare,  that  the  Sovereign 
should  not,  without  its  consent.  bedisposacBacd, 
by  judicial  process,  of  forts,  arseiials,  military 
posts  and  ships  of  war,  nec^sary  to  guard  the 
national  existence  against  insurrection  and  In- 
vasion; of  custom-hooKH  and  revenue-cutlers, 
employed  la  tbe  collection  of  the 


among  tbe  different  parts  of  the 

These  principles  appear  to  us  id  oe  axioms 
of  public  law,  which  would  need  no  reference 
to  autboritiea  in  their  support,  were  it  not  for 
tbe  exceeding  importance  and  interest  of  tue 
case,  thegteat  ability  with  which  l-.has  been 
argued,  and  tbe  difference  of  opinion  that  has 
been  manifested  as  lo  the  extent  and  application 
of  tbe  precedents. 

Tbe  exemption  of  the  United  States  from 
b^g  impleaded  without  their  consent  is,  as  has 
often  been  affirmed  by  this  court,  as  absolute 
as  that  of  tbe  Crown  of  England  or  any  other 
Bovereisn.  In  Cb/i«niT.  Ftfv^nia,6Wheat..2e4, 
411,  oAi^Ju«<u»  Marshall  said:  "The  univers- 
ally received  opinion  ia,  that  no  suit  can  be 
commenced  or  prosecuted  against  the  United 
[2X7]  States."  InBeeny.  Arkanttu.'WKovf..  S2T.  039 
[811U.  8.,  XV.,  »1,  993],  Chief  JutUce  Taney 
Bald:  "  It  is  an  established  pnnciple  of  juris- 
prudence in  all  civilized  mttiuna,  that  tiic  Sov- 
erign  cannot  be  sued  in  its  o^v^  courts,  or  in 
any  other,  witliout  its  consent  and  permission; 
but  it  may,  if  it  thinks  proper,  waive  this  priv- 
ilege and  permit  itself  to  be  made  a  defendant 
In  a  suit  by  individuals,  or  by  another  Stale  ; 
and  as  this  permission  Is  altogether  voluntary 
on  the  port  of  the  sovereignty,  it  follows  that 
it  may  prescribe  tbe  tenns  and  condiUoos 
which  It  consents  to  be  sued,  and  tbe  mani 
in  which  tbe  suit  shall  be  conducted,  and  may 
withdraw  its  consent  whenever  it  may  supp-  - 
that  Justice  to  the  public  requires  it.       In 


withdraw  its  consent  whenever  it  ma] 

spirit  Mr.  Jtutiee  Davis,  delivering  the 
Dent  of  the  court  in  Xichoa  v.  United 
...  I,  7  WaU.,  183, 12«  (74  U.  8..  XIX.,  125, 
127],  said:  "  Every  government  haa  an  inher- 
ent ri^t  to  protect  itself  against  suits;  and  If, 
In  the  Hbenlity  of  legislatioo,  they  are  permli- 


1,  it  Is  only  on  mch  terms  and  conditions  aa 
i  prescribed  by  statute.  The  principle  is 
udamental,  ai^liea  to  every  soverdgn  power 
and,  but  for  the  protection  which  It  aSorda, 
the  government  would  be  unable  to  perform 
the  various  duties  for  which  it  was  created." 
See,  also,  U.  S.  v.  Clarke,  9  Pet., 4M,4U;  Cars 
V.  Curd*,  8  How. ,  886.  2*B,  26«:  U.  S.  v.  McLc- 
m<m,  *  Id.,  266,  SSSi  HiU  v.  if.  3..  9  Id.,  886, 
889  :  Beeiide  v.  Watker,  11  Id.,  872,  2S0 ;  De 
Oroot  V.  U.  8.,  5  Wall.,  419,  481  [78  U.  S.. 
XVni.,  700,  7081;  C.  B.  v.  SkUford.  6  Id.,  484, 

488  [78  U.  8.,  XVm.,  930,  Wll;  The  Biren,  T 
Id.,  1S3,  IM  [74  U.  S.,  HX.,  189,  1801 ;  Tlie 
DdvU,  10  Id.,  18,  90  [77  U.  S.,  XIX..  B78, 877J; 
U.  S.  V.  (/Keef»,  11  Id..  178  [78  U.  8.,  XX, 
181];  Caee  v.  TernU,  11  Id.,  199,  201  [78  U.  8.. 
3LX.,  184]  ;  Carr  v.  U.  8.,  98  U.  8.,  488,  487 
[XXV..  aw,  3111;  U.  8.  V.  2V«)mp«>n,  Id.,  486, 

489  [XXV.,  194,  19C];  R.  B.  Ob.  v.  Teanemte. 
101  Id.,  837 [XXV., 960];  R.  R.  Co.  v.  Alabama, 
ld.,882fxXV.,073]. 

The  English  autlioritjes,  &om  the  earliest  to 
the  latest  times,  show  that  no  action  can  be 
maintained  lo  recover  the  tiUe  o 


anta,  and  leave  no  doubt  that  in  a  case  like  tbe 
one  before  us,  the  proceedings  would  be  staved 
at  the  suggestion  of  the  Atlomey-Qenerai  in 
behalf  of  the  Crown. 

Our  citations  will  be  conQned  to  the  time 
since  Magna  K,harta  declared  that  no  man 
should  be  taken  or  imprisoned,  or  be  disseised  _-_■ 
of  his  freehold  or  liberties  or  free  customs,  or  be  l***' 
outlawed  or  exiled  or  in  any  way  destroyed,  or 
be  pasMd  upon  or  condemned,  but  bv  the  law- 
ful Judgment  of  his  peers,  or  by  the  law  of  tbe 
land;  which  is  the  origin  of  the  provision,  em- 
bodied in  the  Fifth  Amendment  of  the  Consti- 
tution of  the  United  States,  that  no  man  shall 
be  deprived  of  life,  liberty  or  property, without 
due  process  of  law. 

The  earliest  authoritv  to  be  referred  t-  '- 


book,  afGrms  that  tbe  King  ought  not  to  be 
subject  to  man,  but  lo  Uod  and  to  tbe  law,  be- 
cause the  law  makes  tbe  King ;  and,  therefore. 
the  King  sbonld  ascribe  to  the  law  what  tbe 
law  ascnbee  lo  him,  namely:  dominion  and 
power,  for  there  is  no  King  where  reigns  will 
and  not  law.  Ipie  aulem  rex  tu>h  dtbtt  am  tub 
homine,  ted  »ab  Deo  et  mb  leae,  quia  lex  faeit 
regem.  AUribual  igitur  rex  If^.  quod  lex  at- 
frtbuii  ei,  ndelicet,  domtnivia  et  poledaUm,  noji 
eit  eitim  rex,  uln  dominatar  t^aiUat  et  non  lex. 
Bract.,  5  6. 

Tet  no  one  ststcs  more  strongly  than  Bracton 
the  exemption  of  the  King  from  being  sued 
without  his  consent  in  such  a  case  as  this ;  for 
he  says  that  one  who  has  been  disseised  by  the 
King,  or  by  bis  bailiffs  in  bis  name,  per  dom- 
iauin  regem  wU  bailivo*  muoi  nomine  sue.  or, 
as  be  elsewhere  says,  wliom  the  King,  or  any 
one  in  his  behalf  or  in  hia  name,  aliquit  pro  to 
vel  nomine  too,  bos  ejected,  cannot,  even  if  the 
disseisin  be  manifest,  prosecute  an  aaslse  lo  re- 
cover possession  of  tbe  land  without  tbe  King's 
consent,  but  must  await  his  pleasure  whelher 
the  assise  shall  proceed  or  not,  expectatula  ait 
toiuntat  danUiii  regit  qvad  proeedat  attita  cef 
fu>rtpn>eed'it.    Bi«ct.,  168  i,  171  »,  312  a. 

Lord  Coke  tells  ns  that  before  the  Statute  of 
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Westminrter  L,  8  Edw.  I.,  cb.  24,  if  an  officer 
of  the  King,  bj  mure  ooitxt  of  hia  offlce,  and 
not  bf  the  King's  command,  diBselsed  a  man 
of  hii  freehold,  the  only  remedy  was  by  peti- 
tion to  the  King;  and  that  it  was  to  relieve 
■gniiMt  this  evil  tluit  tbe  elatnte  enacted,  that 
no  eschealor,  ^eriif,  or  other  bailiff  of  tbe 
King,  "  by  color  of  bla  offlc«,  without  Bpeclal 
,  wamnt  or  commandment,  or  authority  certain 
pertaining  to  hli  office,"  should  dlsKise  any 
man  of  bu  freehold,  and  that,  if  he  should  do 
Itt9]  K>,  the  disseisee  might  at  his  election  proceed 
either  br  petition  to  the  King,  or  by  asslBe  of 
novel  dlsaeidn  At  the  common  law,  and  the 
officer  should  pay  double  damsges  to  the  plaint- 
iff, and  a  heavy  flue  to  the  King,  for  doing  tn- 
jmy  hi  his  name  to  the  Hubtect.  2  Inst.,  206, 
Kn.  But  when  the  entry  of  the  officer  was  by 
the  King's  command,  though  without  authority 
of  law,  UiAt  Statute  had  no  application. 


the  King's  Prwogatlve,  ch.  22, 
"  Petition  Is  all  the  remedy  the  subject  hath 
when  the  King  seizeth  his  land,  or  taketh  away 
his  goods  bom  him,  having  no  title  by  order 
of  his  laws  so  to  do,  in  which  case  the  subject 
for  his  remedy  is  driven  to  sue  unto  his  sover- 
eign lord  by  way  of  _petition;  for  other  remedy 
hath  he  not."  Staunde.  Prerog.,fol.7a6.  "Also, 
whereas,  the  King  doth  enter  upon  me,  having 
no  title  by  matter  of  record  or  otherwise,  and 
put  me  out,  and  detains  the  poeseadou  from 
me,  that  I  cannot  have  it  sgnin  by  entry  without 
suit.  I  have  then  no  remedy  but  only  by  petition. 
But  if  I  be  suffered  to  enter,  mv  enUy  is  law- 
fol,  and  no  Intnuiion.  Or  If  uie  King  grant 
over  the  lands  to  a  stranger,  (hea  is  my  peti- 
tion det^mlned,  and  I  may  now  enter  or  have 
my  assise  by  order  of  the  common  law  against 
the  said  stranger,  being  the  King's  patentee." 
"  When  His  Highness  seizeth  by  his  absolute 
power,  contrary  to  tbe  order  of  bia  laws,  al> 
tbongh  I  have  no  rcmedv  against  him  for  it 
hot  by  petiticm,  for  the  dignity's  sake  of  liis 
person,  yet  when  the  cause  is  removed  and  a 
common  person  hath  the  possession,  then  is  my 
■seise  revived,  for  now  the  patentee  enteretb  by 
bis  own  wTomr  and  intrusion,  and  not  by  any 
title  that  tbe  £ng  giveth  him,  for  the  King  had 
never  title  nor  powesEion  to  give  in  that  case." 
Fol.  74  b. 

In  tlie  reign  of  EUubeth,  It  was  resolved  by 
«U  tbe  Judges  of  England.that  "When  the  King 
wassdied  of  any  estate  of  inheritance  or  free- 
hold by  any  matter  of  record  l>e  his  title  by 
matter  ot  record  Judicial  or  miniBterial,  or  by 
conveyance  of  record,  or  tn  matter  in  fact  and 
found  t^  offlce  of  record,  be  who  has  right, 
could  not,  by  tbe  common  Uw,)iaVB  any  tnverse 
npc»  which  he  was  to  have  amoeeat  matmm, 
but  was  put  to  his  petition  of  right  (In  nature 
(rf  bis  real  action  which  he  could  not  have 
[S30]  againattbeKing,  because  the  King  by  his  writ 
cannot  command  himself)  to  be  restored  to  his 
fredwbl  and  Inheritance;"  unlen,  indeed,  the 
ri^  of  the  par^  aggrieved  appeared  by  tliu 
moot  noord,  in  whidi  case  be  might  by  mon- 
jfniiMifxfrw^i  obtain  an  ainowiittnanufli.  Sad- 
leri  Cbw,  4  Bcp.,  U  a,  6S  a. 

lord  Hale  enumerates,  among  the  relative 
Bveroguives  of  the  Crown,  the  prerogative  "of 
bis  pnesMsioni;  that  no  man  can  enter  upon 
fl«el«  OtIo. 
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him,  but  is  driven  to  his  suit  by  petition.' 
Analysis  of  the  Law,  sec.  D. 

The  law  laid  down  in  the  early  authorities  is 
stated  in  the  same  wav  in  the  Digest  of  uA.  B. 
Comyns,  written  in  tbe  first  half  of  the  last 
centuiy,  and  in  Otiitty  on  the  Prerogative  of 
the  Crown,  published  in  1B20;  and  Mr.  Cbitty 
treats  the  action  of  ejectment  as  equivalent  in 
this  aspect  to  the  ancient  form  of  proceeding 
by  assise.  Com.  Dig.  Prerogative,  D,  78;  Chit, 
I*rerog.,  889-843  and  n.  e. 

In  quten  v.  PoiLdl,  1  Q.  B.,  862;  5.  C,  * 
Per.  &  Day.,  719,  a  writ  of  rnandotnus  to  admit 
to  a  copyhold  tenement  of  a  manor  belonging 
to  the  Crown,  having  been  directed  to  the  stew- 
ard alone,  it  was  contended  for  tbe  prosecutor 
that  a  previous  decision,  requiring  the  writ  to 
be  directed  to  the  lord  of  the  manor  as  well  aa 
to  the  steward,  applied  only  to  cases  where  the 
lord  of  the  manor  was  a  subject,  and  that,  in- 
asmuch as  there  could  be  no  fna-ndamu*  to  the- 
sovereign,  the  writ  must  go  agninst  the  stewsrd 
alone.  But  Lord  Denman,  with  the  concur- 
rence of  JvtHea  Littledale,  Willmms  and  Cole- 
ridge, qusshed  the  writ  of  jnandiiiuvt;  and,  aft- 
er oliserving  that  doubtless  there  could  lie  no 
mandatnv^  to  the  Sovereign,  but  that  the  inter- 
ests of  the  Crown  were  to  Iw  es  much  Kuarded 
as  those  of  the  subject,  said:  "And  it  the  in- 
terests of  the  Crown  cannot  so  effectually  be 
protected  by  a  writ  against  the  steward  alone. 
It  ia  a  very  strong  reason  to  show  that  such  a 
writ  cannot  be  sustained.  Indeed,  If  it  were  al- 
lowed, it  is  not  certainofbeingeffectual;  forif 
tlN  advisers  of  the  Crown  wereof  opinion  that 
its  interests  might  be  affected,  and  were  to  ad-  ■ 
vise  the  Sovereign  either  to  order  the  steward 
not  to  admit  the  prosecutor  of  the  mandamvt, 
or  to  revoke  the  appointment  of  the  steward, 
ttiis  court  could  not  grant  an  attachment  against 
the  steward,  and  then  the  party  does  not  get 
admitted.  And,  indeed,  if  we  were  to  allow  a  [2311 
man^miu  to  the  steward  alone,  and  the  writ 
were  obeyed,  the  property  of  the  Crown  would 
be  affected  indirectly  by  the  tnondamtu  to  the 
Btowaid  alone,  when  it  cannot  be  affected  di- 
rectly by  making  the  Sovereign  a  party  to  the 
tnandamu*."  "But  in  the  case  where  there  is  a 
complaint  on  the  part  of  a  subject  against  tbe 
Crown,  in  anymatter  whatever,  the  course  is  to 
proceed  by  petition  of  right,  or  else  bv  moit- 
ttraoM  ds  aroil,  or  traverse  of  offlce,  as  tne  case 
may  require.  These  proceedings  hare  been 
recognized  and  acknowledged  for  many  centu- 
ries. Such  proceedings  are  now  very  much  out 
of  use;  and  few  instMices  in  modem  times  have 
occurred  where  they  have  been  resorted  to;  but 
still  they  are  what  must  be  resorted  to  if  any 
dispute  arises.  They  are  probebl};  expensive 
and  tedious,  but  these  considerations  are  not 
sufficient  for  our  dispensing  with  them;  we 
havenomoreauthority,forthesake  of  conven- 
ience, lo  lay  them  aside  and  Introduce  writs  or 
other  proceedings,  which  ate  usually  adopted 
between  subject  and  subject,  amongst  wnlch 
these  writs  of  nmrtdanvuM  are  to  bo  reckoned, 
than  to  introduce  writs  and  other  proceedings, 
now  solely  used  in  cases  of  prerogative,  in 
causes  between  subject  and  subject." 

In  Queen  v.   Oemrt.  <tf  M«   TVeosury,    L. 
R.,  7  Q.  B.,  887,  SM,  hi  which  the  court  re- 
fused to  gnnt  a  writ  of  monAimw  to  the 
18» 
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V,  becHisB  the  prosecutor tu't  no lem- 
it  that  of  applyiiig  bv  petitioii  to  the 
r  \>j  petltkui  to  FMhoneat,  that  the 


Ixffds  Conuntaloiun  of  the  Treaamy 
over  money  fai  thrfr  hands  a>  servante  of  the 
€iowD,  Li>rd  OA.  J.  Cockbuin  lald  thrt  It  did 
not  follow,  because  the  prosecutor  ha '.  no 
«dy  eicept 

Crown,  or  _,  ,_      _      

ooun  coold  issue  a  wilt  of  ..._ 
added:  "I  tokelt,  with  refennoe  to  that'juiis- 
dictfon.  w«  most  start  with  this  unquestionable 
principle,  that  when  a  dutyhaetobeperfonned 
(If  I  may  use  that  expreseioD)  \rf  the  Crown, 
this  court  cannot  claim,  even  in  appeanuice,  to 
have  any  power  to  command  the  Crown;  the 
thing  is  out  (d  the  qiKstloii.  Over  the  Sover- 
el^  we  can  have  no  power.  In  like  manner 
t.bere  the  partfe*  aro  acting  as  servaula  of  the 
Crown  and  are  amenable  to  the  Crown,  whOM 
aerrants  thev  are,  they  are  not  amenable  to  us 
in  the  exerctee  of  our  prerogatlTe  jurisdiction." 
Is  Dm  V.  Bm.  S  Heee.  A  W.,  079;  8.  C, 
[2321  Hurlst.  AW.,  IBB,  which  was  an  action  of 
^ectment  for  a  house  and  lands  sd^oiDine 
Buret  Castle,  the  declaration  h^  been  serred 
upon  one  Watson  and  upon  the  Board  of  Ord- 
nance. On  moti6n  of  the  Attorn^-General,  In 
behalf  of  the  Crown,  aiqiported  by  affldarits 
that  the  castle  was  an  beredltoiy  poescMton  of 
the  Crown  of  England,  and  that  the  premises 
sought  to  be  ncovered  were  in  possesion  of  the 
Crown,  by  Watson,  who  had  been  iriaced,  by' 
authority  of  the  Board  of  Ordnance,  as  master 
gunner  w  charge  of  the  defenses  of  the  castie, 
which  commanded  the  passage  of  the  Needles, 
the  Ooort  of  Bxcheauerordmd  the  declaration 
'  to  be  set  aside  and  all  further  proceedings 
elayed.  It  was  contended  for  the  idaintiff  that, 
tccbnicallr,  the  action  was  trespass  against  Roe: 
and  that  the  argument  on  the  other  ode  would 
0)  the  length  01  showing  that  in  any  case  when 
the  defen&nt  in  ejectment  made  an  affidavit 
that  the  title  of  the  Crown  came  into  question, 
the  plslotiff  would  have  no  resource  but  in  hli 
petition  of  right.  Wheraupon,  the  court  made 
these  obeervatltms:  "lard  Abiuger,  Ck.  B. 
The  real  qaestinn  Is:  can  an  ejectment  be  tried, 
the  effect  of  which  may  be  to  turn  the  Crowo 
outof poasewiouT  Ald«non,£.  Thededara- 
tlon  is  served  on  a  person  occupying  as  the 
eervant  of  the  Crown;  this  case  is  not  like  the 
case  put  of  lands  held  nnder  the  Woods  and 
Foieala;  thepresentdlfflcultyonlyariseswhen, 
supposing  the  plaintiff  to  succeed,  the  Crown 
would  be  turned  outof  possession."  Hurlst  A 
W.,  100.  At  the  dose  of  the  argument,  Lord 
Ablnger  said:  "It  is  quite  clear  the  court  could 
not  issue  any  process  to  turn  the  Crown  out  of 
poflseseion;  and  the  only  doubt  I  had  was, 
whether  this  OTOper^  was  not,  by  the  operation 
of  the  Act  <d  Farllament,  In  the  possession,  not 
of  the  Crown,  but  of  the  Board  of  Ordnance. 
But  on  locking  mora  f  uUy  into  the  Act,  my 
doubt  is  entirelT  removed."  Baron  Aldereon 
said:  "I  am  of  tne same  opinion.  Hoejectmeot 
can  be  maintained  against  the  Crown,  to  tura 
the  Crown  out  of  poesension  by  Uie  authority  of 


, judgment  went  against  the 

casual  (Rector:  then  there  would  only  be  a  writ 

[2331  to  tura  the  Crown  out  of  possession,  which 

clearly  cannot  be."    8  Heea.  A  W.,  saa,  SSS. 

The  same  rule,  as  well  as  the  essential  dls- 


tinction  In  actions  broogbt  against  a  servant  ol 
the  Crown  holding  possession  In  behalf  of  tba 
Crown,  between  an  action  of  treqiaes  to  recover 
dam^es,  which  might  be  sulfend  to  proceed 
(atlhou^  the  Crown  might  have  it  removed  for 
that  pnrpoee  into  the  Court  of  Excbaquer),and 
an  action  of  ejectment  to  recover  nossesalon  at 
the  laud  itself,  which  mnstbe  absolntely  stayed 


itely  stayed 

on  motion  of  the  Attorn^- Gennal,  is  clearly 

„  of  Uespass  to  recover 

damages  against  officers  of  the  Crown,  removed 


reoognixed  In  two  ci 


SP""^ 


ipltcation  of  the  Attorney-General  Into 
"  of  Picas  of  the  Exchequer  for  trial. 
V.  CampUa,  1  AnsL,  SOO,  SIS;  Attg- 
Omoral  v.  Oiilett.  IS  Hees.  &  W.,  07. 

In  CbteMonuv.  OampbtU,  Cli.  B.  Ejre,  spesk- 
ingof  a  case,  decided  In  ITIO,  of  an  cjeclmoit 
brODght  in  the  Court  of  Queen's  Bench  for 
lands  which  were  part  of  tne  Queen's  estate, 
said:  "There  was  an  application  to  this  court 
to  stay  the  proceedings,  and  the  paiHee  wera 
heard  upon  ft  The  Attorney -General  attended 
and,  after  the  bearing,  it  was  put  off  for  a  day 
or  two.  At  length  the  entry  is,  that  an  injunc- 
tion issue  pro  <Knntnarq7<iia.  So  that  the  ac- 
tion was  not  removed,  but  simply  an  Intuno- 
tion  went  to  tiar  the  proceedings.  And  I  think 
I  can  see  why  that  was  ;  if  the  action  had  been 
removed,  the  qnestioo  could  not  have  been  tried 
even  to  the  Office  of  Pleas,  because  you  cancot 
tiy  the  Queen's  title  hi  an  ejectment  The 
Quem  was  in  possesion;  'her  hands  must  te 
removed  by  some  other  course  of  proceeding 
than  an  ejectment;  and,  therefore,  it  was  fnilt- 
leae  to  think  of  removing  it,  and  it  remained 
under  an  injunction." 

Bo  In  Atty-Omural  Y.HaiUU,  a  case  of  treipan 
^uars  cloiMuin  yVm(  in  which  the  defendant 

E leaded  that  tlie  Queen  was  edsed  in  right  of 
er  Crown  of  tbeloous  i»  fno,  Oh.  B.  Pollock 
said:  "  The  action  of  ejecbnent  is  prima  faeit 
an  action  merely  between  subject  and  subject, 
and  relates  to  land;  yet  the  prerogative  of  the 
Crown  applies  to  that;  and  a  the  mterest  of  the 
Crown  is  coocemed,  an  action  of  ejectment 
mav  be  removed  into  this  court.  It  m^  be 
sala,  however,  that  that  does  not  amount  to  an  [S84] 
authority,  because  the  acticm  does  not  go  on; 
the  reason  trf  that  is,  tiiat  in  this  cotut  an  ac- 
tion of  ejectment  will  not  lie  against  the  Crowu. 
The  party  must  |»i>ceed  by  a  petititm  of  right 
In  an  action  of  ejectment,  we  remove  it.  al- 
thou^  we  thereby  actually  extinguish  the  no- 
tion; and,  therefore,  that  la  tather  an  aferHori 
argument  for  removing  this  cause,  wnlcb  is 
sought  to  be  removed  for  the  express  purpose 
of  going  on  with  It"  Bar«fu  Parke,  Ald^MNi 
and  PlaU  concurred;  and  Baron  Piatt  cleariy 
distinguished  the  case  of  a  defendant  holding 
posseasioa  in  behalf  of  the  Crown,  from  that  at 
a  defendant  daiming  a  ri|^t  in  hlmsdf  only, 
though  under  a  grant  from  the  Crown,  sqinri 
"  If  Oie  Qneen  hendt  is  in  poesoBsiim,  no  sub- 
ject can  maintain  ejectment  against  ber;  the 
only  mode  of  proceealng  Is  by  petition  of  tUjbiL 
If  the  subject  is  in  possnslon,  claiming  a  rlg^t 
under  the  Crown,  then  the  ejectment  may  be 
midntalned;  but,  at  the  suggntion  of  the  At- 
torney-Genend,  the  prooeeding  would  be 
brought  into  this  court." 

Then  is  a  cloee  analogy  between  these  cava 
and  the  case  at  bar.  Any  action,  peraond  or 
red,sgahistoffloer*  of  the  Soverdgn,  who  Justify 
lot  [1.8. 
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under  a  reremn  Ibtt,  mar  be  removed  In 
Eoglaod  Into  Uie  Court  of  Excbeqner,  wnd  un- 
der the  Acta  of  GongreM,  into  the  Circuit  Court 
of  the  Dnll«d  States.  If  It  ia  an  action  of  tort 
to  recover  damuM  only,  H  may  there  proceed 
to  trial.  But  if  it  Is  an  action  to  recover  poe- 
seerioa  of  land,  which  la  in  fact  held  by  the 
Suvereign  throurii  its  officers  and  agents,  and 
that  fact  is  In  due  form  made  koown  to  the 
court,  the  proceedlnga  must  bestsjed. 

An  action  of  ejectment  broucfat,  as  this  was, 
under  the  Code  of  Vlislnla  of  18TS,  cfa.,  181, 
affects  the  title  M  land  more  than  the  action  <rf 
etectmen',  in  En^and.  By  that  Code,  the  ac- 
tiou  may  not  only  be  brouuit  m  before,  but  it 
ii  also  made  a  substitute  for  the  writ  of  right 
and  all  other  real  actions.  Sees.  1,  2,  88.  " 
must  be  brought  by  and  in  the  name  of  a 
BonbavingasubsiBtlnginterefltln theprem  .  . 
and  a  right  to  recover  the  {vemises  or  the  pos- 
session tnereof;  and  against  the  person  actually 
occnprlng  the  premises,  or.  If  ther  are  not  oc- 
cupied, againat  aome  person  exeicurins  ads  of 
ownerulp  therdn,  or  doming  title  uereto  or 
[IISIsomelDlereattherdn.  Sees.  4-0.  Tbeonlytdea 
allowed  is  the  general  issue,  that  the  defenoant 


_  n  describe  the  premises  with  such  certainty 
that  from  Uie  description,  posaessioa  cau  be  de- 
Uvered;  and  it  must  atalo  and  the  rendlct  must 
And,  whether  the  plalntlS's  estate  la  in  fee  oi 
for  life  and.  whose  life,  or  for  years  and  the  du- 
latloa  of  the  term.  Sees.  8,  9,  37.  Judgment 
for  the  plaintiff  is,  that  he  recover  the  poesea- 
^n  of  the  premtaea  acc(ffdlng  to  the  verdict, 
if  there  ia  one,  or,  if  on  default  or  demurrer, 
according  to  the  description  in  the  declaration. 
Sec.  SO.  Several  Judgmanta  may  be  recovered 
agaioBt  several  d^endants  occupying  distinct 
pBTcelfl  of  the  land.  Bee  17.  And  the  Judg- 
ment is  conclusive  as  to  the  title  or  rignt  at 
poaaesdoa,  established  In  the  action,  upon  the 
party  against  whom  it  is  rendered,  and  all  per- 
Ktoa  cUlmlas  under  him  by  title,  accruing  alter 
the  commencemmt  of  the  acUoo.    Sec.  8s. 

The  principle  that  no  Sovereign  can  be  sued 
without  Its  conaent,  applies  eaiually  to  foreign 
Soverelgna  and  to  the  Soverdni  of  the  counoy 
in  which  tlie  suit  ia  brou^L  The  ezemptlonof 
the  Sovereign  la  not  less  regarded  by  tts  own 
courts  than  tty  the  courts  of  other  Sovereigns. 
To  repeal  the  words  of  C/iVcfJuiftCB  Taney,  al- 
ready quoted;  "It  is  an  oitabliahed  principle  of 
jurisprudence  In  all  civilized  Nations,  that  the 
Sovereign  cannot  be  sued  in  ita  own  conrta  or 
hrany  olber,  without  ita  consent  and  permia- 


ji  public  armed  vesaela  from  .^ 

here  in  a  court  of  admiralty  by  ddzena  of  the 
United  States,  to  whom  ahe  had  belonged,  and 
(lom  whom  ahe  had  been  forcibly  taken  in  a 
(erelgn  port  by  hia  ofder.  The  District  Attor- 
tMj  of  ute  Umted  States  having  filed  a  snggea- 
tfam,  verified  bv  affidavit,  that  she  was  a  pub- 
lic armed  rema  of  the  Einperor  of  the  Firach, 
•ad  actuaUy  employed  In  his  service  at  the 
tiine  of  entartag  our  ports,  tUe  Circuit  Court, 
dtarecardinc  the  suggestion,  entered  a  decree 
for  tbe  Ub^nU.  But  upon  an  appeal  taken  by 
See  U  Otto. 


the  Attorney  of  the  United  States,  Ods  court, 
without  any  inquiry  into  the  title,  reversed  tbe 
decree  aoddIsmiB8edthe]lbel;and  (TMe^Juitfw    ^... 

MunihalllniloIliHirinir  liidnnpiit  ulfl-   "Thinw  l»°<') 


In  Tavumir  v.  Kmpp,  9  Ch.  D.,  SBl,  Ihe 
Mikado  of  Jqian,  a  sovereign  prince,  bought  In 
Qermany,  abelU,  made  there,  out  aaid  to  be  in- 
fringements of  an  English  patent.  They  were 
bioi^t  to  Ena^d.in  order  to  be  put  on  board  a 
shipof  warbelonglngtothc  Hikado.and  the  pa- 
tentee obtained  an  injunction  aninat  the  agents 
(d  the  Mikado  and  the  persons  m  whose  custody 
the  shells  were,  restraining  them  from  ranoving 
tbesbells.  The HikelotSen applied tobe,and 
was  made,  a  defendant  In  the  suit.  An  order 
was  made  by  Sir  George  Jessel,  Heater  of  tbe 
Rolls.and  afllrmed  by  the  Court  of  Aroeal,  that, 
notwithstanding  tbe  Injunction,  the  Hlfcado 
abould  be  at  llMity  to  remove  the  shells.  Lord 
JiuHce  James  said:  "  I  am  of  opinion  that  this 
attempt  on  the  part  of  the  pklntlff  to  Interfax 
with  the  riritt  of  a  forrign  Soverdgn  to  deal 
with  his  public  property,  iBone  of  the  boldest  I 
have  ever  heard  of  as  made  In  any  court  in  tUa 
country."  And,  after  atating  tbe  contention  of 
the  pluntlff  that  the  shells  were  In  tbe  posses- 
sion of  persona  In  England  who  were  minded 
to  make,  and  did  make,  a  use  of  th«n  Incon- 
aislent  with  hispatent,  he  further  said:  "If  they 
were  doing  to,  uien  they  are  liable  la  an  action 

andtfae  plaintiff  may  recover  any 

.  he  mav  be  entitled  to.  But  that 
does  not  interfere  witn  the  right  of  tbe  Sovereign 
of  Japan,  who  now  asks  to  oe  allowed  to  take 
■■' — >perty."  ZAnf/tMCfee  Brett  said:  "Tbe 
were  the  property  of  the  Mikado.  Tbc^ 
were  his  property  as  a  Sovereign;  they  were  the 
property  of  hla  country;  and,  tIia«forc,  he  ia  in 
the  postuon  of  a  foreign  Sovereign  bavmg  prop- 
erty here."  "  If  it  &  an  Infringement  of  the 
patent  by  the  Mikado,  you  cannot  sue  him  for 
that  Infnngement  If  It  la  an  Infringement  by 
tbe  agenta,  you  may  sue  the  agenta  for  that  in- 
fringement, but  then  it  is  the  agenls  whom  you 
sue.''  "TheMlkadohasape^ctriglittohaTe 
these  goods;  no  court  in  tiiu  county  can  inop- 
erly  prevent  him  from  having  goodawhidi  are 
the  public  property  of  his  own  country." 

In  the  case  of  2»«  FOri^mmt  Beige,  0  P.  D., 
197,  the  Court  of  Appeal  held  that  an  unarmed  [237] 
packet,  belonging  to  the  King  of  tbe  Belgians, 
and  In  the  huids  of  officers  oommiBsioiied  by 
him,  and  employed  in  carrying  mails,  and  alao 
In  carrying  mrachaodlse  and  paaeengers  for 
hire,  was  not  Uatde  tobe  seized  m  a  suit  in  ram 
to  recover  damages  for  a  ctrfHslon.  Lord  At- 
liee  Brett,  tn  a  considered  Judgment,  staled  tbe 
real  question  tobe  "Wbeuerevery  paitof  tbe 
public  property  of  every  sovereign  authority  in 
use  tor  national  purpoaes,isnot  aamuch  exempt 
from  the  }uri«uctton  of  every  court,  as  Is  tfie 
person  of  every  Soverdgn;"  and,  after  review- 
ing many  American  as  wdl  as  EoiJIah  caaea, 
annotinced  tbe  condnskm  of  the  court  thus: 
*'  As  a  conaequence  of  the  abaolute  Independ- 
ence of  every  soverdgn  authority,  and  of  tbe 
International  comity  whicb  Induces  every  low- 
erelgn  Stateto  reapect  the  Independence  of  every 
otber  aovereign  Slate,  each  and  every  one  de- 


blaprope 
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any  of  Its  territorial  JuriadictioD  over  the  per- 
aoD  of  BD^  Boverdgn  or  kmbaaaador  of  anj 
otber  State,  or  over  the  public  property  of  anf 
State  which  is  desUned  to  itspuDlicuse,oroTer 
the  pfopertf  of  any  amlMSHador,  though  anch 
SoTerelgD,  ambassador  or  property  be  within 
its  territory  and,  therefore,  but  for  the  com- 
mon agroement,  subject  to  its  Jurisdiction. 
This  proposition  would  determine  the  first 
question  in  the  present  cose,  in  favor  of  the  pro- 
test, even  if  an  action  tnrem  were  held  to  be 


be  supposed  ttist,  in  our  opinion,  the  owner  of 
the  property  is  not  indirect^  impleaded."  After 
stating  the  mode  of  procedure  m  courts  of  ad- 
miialty,  he  continned:  "To  implead  an  IndC' 
pendent  Sovereign  in  such  a  way  Is  to  call  upon 
bim  to  sacrifice  either  his  property  or  his  inde- 
pendence. To  place  him  m  that  position  la  a 
Dreach  of  the  principle  upon  which  his  immu- 
nity from  Juiisdiction  rests.    We  think  that  he 


conuotbeso  indirectly  impleaded.ony  more  than 
he  conld  be  directly  impleadedi  The  case  is, 
upon  this  consideration  of  it,  brought  within 


the  sencmi  rule  that  a  sovereign  autEoritv  can- 
not be  perwially  impleaded  in  any  court 
It  was  argued  at  the  bar  that  uie  petitii 
[23B]  right  in  England  was  in  effect  a  suit  against  the 
Crown.  Bui  the  petition  of  right  could  never 
be  maintained  except  after  an  ap^ication  to  the 
King  and  his  consent  granted.  The  Sovereign 
thus  retained  the  power  of  determining  la  ad- 
vance in  every  case,  whether  it  was  consistent 
with  the  public  interests  to  allow  the  suit  to  be 
brought  and  tried  In  the  ordinary  courts  of  Jus- 
tice. The  petition  might  be  presented  either  tr 
the  King  In  person,  or  la  Parliament;  and  i 
■ued  in  Parliame&t,  ft  mi^t  be  enacted  ant 
DOSS  as  so  Act  of  Parliament.  Stounde.  Prerog. . 
l2b-  Chit.  Prerog., M6.  The  old  form  of  pro- 
ceeding by  petition  of  right  to  the  King  was  so 
tedious  and  expensive  that  it  fell  into  disuse; 
and  there  is  hardiv  an  instance  in  which  it  woe 
resorted  to  in  England  between  the  settlement 
of  the  Colonies  and  the  IDeclaration  of  Inde- 
pendence, or  for  half  a  century  afterwards. 
Clayton  v,  AUy-Oen.,  \  Coop.  temp.  Cotten- 
ham,  97,  120;  Qu«!»  v.  Pov>tU.  1  Q.  B.,  858. 
S6B,  and  4  Per.  &  Dav.,  719, 728,  aboveguoted; 
CanterfniTvv.  Atty-Gm.,!  PhUlipe,  SM,  837; 
Z)0BE>(2«'iaue,8Q.  B„20B,273.  the  granting 
of  the  royal  consent  ss  a  matter  of  course,  is 
but  of  very  modem  introduction  in  England. 
Battem  Art/dpdoM  Co.  r.  Ouam,  2  El.  &  Bl., 
866,  914.    And  the  Statute  of  33  &  24  Vict., 


for  the  Home  DeparUnenl,  to  lay  the  petiti 
before  the  Queen  for  her  consideration,  and 
give  her  bis  advice  upon  it;  and  if  upon  his  ad- 
vice she  refuses  to  grant  her  flat,  the  suppliant 
is  without  remedy.  Inein  v.  Grey.  8  F.  &  F., 
685,  687;  Tbbin  v.  Owen,  14  0.  B.  IN.  8.1. 505. 
521.Bndl6Id.,810,  868.  laU.  S.  y.  (/Kaife.  11 
Wall.,178,184[78U.  8.,  XX.,  181.1SS}.in  which 
It  was  held  that  British  subjects  were  included 
in  the  Act  of  Congress  of  July  27, 1866,  ch.  276 
allowing  suits  for  the  proceeds  of  captured  and 
abandoned  property  to  be  brought  in  the  Court 


of  Claims  " 


y  aliens  who  are  dtiiena  or  sub- 


jects d  any  government  which  accords  to  citi- 
zens of  the  United  States  the  right  to  prosecute 
claims  agidnst  such  government  In  Its  courts," 
this  court,  spaiking  of  the  English  petition  of 
right,  said;  "  It  Is  easy  to  see  that  cases  might 
arise,  involving  political  coodderatioDS,  in 
which  It  would  be  eminently  proper  for  the 
Sovereign  to  withhold  his  permission." 

The  English  remedies  of  petition  of  right, 
mi/nilrant  de  droit,  and  traverse  of  office,  were  [S39] 
never  introduced  into  this  counti^  as  part  of 
our  common  law;  but  in  the  Amencan  Colonies 
and  States  claims  upon  the  Oovemment  were 
commonly  made  by  petition  to  the  Iicgislature. 
The  inadequacy  or  the  want  of  those  remedies 
is  DO  reason  for  maintaining  a  suit  against  the 
Sovereign,  in  a  form  which  is  usual  between 
private  citizens,  but  which  has  not  been  ex- 
pressly granted  to  them  as  against  the  Sovereign. 
Qtuen  V.  I^nceU,  above  quoted;  OiWont  v.  IT. 
S..  8  Wall.,  269  [76  U.  B.,  XIX., 4681. 

In  particular  classes  of  cases,  indeed.  Con- 
gress has  authorized  suits  in  equity  to  be 
Brought  against  the  United  States;  as,  for  in- 
stance, in  cases  of  delinquent  receivers  of  pub- 
lic money  against  whom  a  warrant  of  distress 
has  been  issued.  In  cases  of  proprietors  of  lund 
taken  and  sold  to  make  certain  improvements 
in  the  a^  of  Washington  {in  which  the  bill  is 
spoken  of  as  "  in  the  nature  of  a  petition  of 
nght "),  and  in  claims  to  share  in  the  money 
received  from  Mexico  under  the  Treaty  of 
Quadalupe  Hidalgo.  Bee.  U.  S.  v.  Nourte,  6 
Pet., 470, and 9  Id.,  8;  Murray  \.  BobolxnLajut 
G'.,18How..272.284[59U.8..XV.,872,877]: 
Van  Nett  v.  Wailiinaton,  4  Pet.,  232,  276.  277; 
Clark  V.  Clark,  17  How..  815,  320  [58  U.  8.. 
XY..  77,  78].  So  it  has  often  authorized  suits 
to  be  brought  against  the  United  Slates  to  con- 
firm claims,  under  grants  from  foreign  govern- 
ments, to  lands  since  ceded  to  the  UniteoStates. 
But  In  such  a  suit  CRitf  JutUee  Marshall  said: 
"As  the  United  States  are  not  suable  of  common 
rif^ht,  the  party  who  Institutes  such  suit  must 
bnnghis  case  within  the  authority  of  some  Act 
of  Congress,  or  the  court  cannot  exercise  juris- 
diction oveiit ."   U.  S.Y. Clarke. 8  Pet.,  488. 444. 

For  more  than  sixty  years  after  tlie  adoption 
of  the  Constitution,  no  ^neral  provision  was 


eeding  and 
awards.  The  Act  of  February  24,  1865,  ch. 
i,  which  first  established  that  court,  required 
Act  of  Congress  to  carry  out  each  award. 
The  Act  of  Hareh  8,  1863.  ch.  92.  which  dis- 
pensed with  that  requirement,  authorized  the 
sums  due  by  the  judgments  of  the  Court  of 
Claims,  after  preseotstloD  of  a  copy  thereof  to  t9*m 


private  claims.  Even  under  this 
Act  the  Court  of  Claims  had  so  little  of  the  nat- 
ure of  a  judicial  tribunal,  that  t^is  court  de- 
clined to  entertain  appeals  from  Its  dedaions, 
although  the  statute  expressly  gave  such  an  ap- 
A.     OartUm  v.  U.  8.,  2  Waffi  B6I  [69  U.  a, 

m..  eai];  s.  a.  5  Am.  l«w  bm.  (n.  s.), 

111.   It  is  only  since  the  Act  of  Hareb  17, 1866, 


ib.Google 


dL  19,  •«*  npMled  tbe  pforMon  whld)  b^ 
aeoenuv  impucad<»i  Aulliorizad  the  Secntaiy 
of  the  Tnaamj  to  rerise  the  decWon*  of  the 
Court  of  Oaima,  and  of  tUs  ooiut  on  ^tpeol, 
«hftt  title  court  hu  oonaidered  aud  deternUDed 
nidiappedb. 

UtMier  the  ezbtlnK  sUtutei,  the  prlndpal 
rTenrrnt  of  demende  snomltted  to  the  detennloe- 
tion  of  the  Court  of  Clalnu,  ue  clalou  founded 
oa  tewa  of  Coogress,  on  reffuletioui  of  tbe  Ex- 
ecutive Departmeiila,  tad  on  conlracte,  ei- 
pieee  or  Jmidied,  sod  clelma  referred  to  tbe 
«ourt  l^  Congreaa.  Rer.  Btal.,  eec.  1009.  The 
IH-ocee<ung  I17  pMlth»  to  Congreaa  and  i«fer 
enca  by  Cmiftreae  to  tbe  Court  of  Claims,  pre- 
MntB  tbe  neaieat  analogy  that  our  law  aflonls 
10  tbe  petition  of  ri^t.  No  Act  of  Congress 
has  ccmferred  upon  that  court,  or  upon  any 
etber  tribunal,  amieral  jaiMklHoD  of  mtfts 
agtinst  the  TJnit^  States  to  recover  poaiGeaion 
of raaliMuperty.ortoredreesatort.  AndtheAct 
of  CongreM  of  June  11, 1864,  cb.  117  (re-enacled 
1b aec.  8168,  R.  B.),antboTizUigtbe  Becretaiyof 
thoTreaauiy  to  duvet  astipulation,  to  Ibcextenl 
of  the  value  d  the  interest  of  the  United  SIbIcb, 
to  be  entered  Into  for  the  discharge  of  any  prop 
cf^  owned'or  held  by  the  United  States,  or  In 
wbicb  tbe  United  States  bave  or  claim  an  in- : 
tereat,  which  has  been  seized  or  attached  In  any 
Judicial  proceeding  under  the  laws  of  a  State, 
ennoely  proridee  "  That  nothing  herein  con- 
tained snail  be  conaideTed  as  reoognidng  or  con- 
ceding any  right  to  enforce  by  scicun,  vrest, 
ottachnieat,  or  any  judkial  process,  any  claim 
agiinat  any  proputy  of  the  United  Btates,  or 


thereof,  for  any  public  nae,  or  as  waiving  any 
objecticHi  to  any  proceeding  inetituted  to  en- 
Icwce  any  auch  claim." 
IWl]  In  Oiibtmi  V.  V.  S.,  B  Wall,,  968  [78  U.  B., 
XIX.,  4S8],  wbicb  was  anattempt  to  maintain 
in  the  Court  of  CUms  a  suit  against  the  Oov- 
amnwnt »  upon  an  tm^Ued  oontract,  for  unan- 
tborlaed  acts  of  its  oflloera,  which  were  in  them- 
advcs  torts,  the  court  aald:  "  The  supporitiMi 
tiint  Uw  Government  will  not  pay  lis  debts,  or 
wOl  not  do  Justice,  is  not  to  be  indulged;"  and, 
after  atallng  tiw  rcMODS  agalBBt  the  nuunlenance 
ct  the  salt,  concluded:  ''^These  teflectlons  ad- 
mooish  us  to  tie  cautious  that  we  do  not  permit 
tiw  dedsioiia  of  tiiii  court  to  become  authority 
for  the  righting,  fai  tbe  Court  of  Claims,  of  au 
wn)ags£ne  to  individuals  by  the  ofBceia  of  tbe 


tlKiuin 


they  may  bave 
Deammininea  wnue  eemuK  ibat  goremmrat, 
and  in  the  belief  that  it  waa  lor  iu  Interest,  lu 
modi  cases,  where  It  la  proper  for  tbe  nation  to 
fnmiah  a  remedy.  Confess  has  wisely  reserved 
tbe  matter  for  lis  own  determinatiim."  In 
Laittfordv.V.  8.101  U.  B.. 8*1  [XXV,,  1010], 
the  remarits  Just  quoted  were  repeated,  and 
were  qipUed  to  the  case  of  a  suit  for  tbe  use 
nod  oocapaUoo  of  land  which  the  United  Btates, 
andcr  a  daim  of  title,  had,  through  Its  Indian 
^otts,  taken  posemnlon  of  and  since  held,  by 
ttan  and  against  the  will  of  tbe  rightful  owner. 
IfhiaimpOTthat  tbe  United  States  should 
■Dow  tbnnselvea  to  be  sued  In  such  a  oue  as 
this,  pnUlc  policy  requires  that  It  should  rest 
wWi  Ongreaa  to  defliie  the  mode  of  proceed- 
tng,  the  conditions  on  which  it  may  be  maio- 
iwud,  and  tbe  manaer  in  which  the  dedsloo 
Bot  16  Otto. 


shall  be  enforced;  none  of  which  can  be  done 
it  the  citizen  Iios  an  abeolute  right  to  >"■'"<«<" 
the  action. 

If  the  plaintiff  is  entitled  to  judgment,  ttcan 
<mly  be  upon  the  ground  that  tbe  United  Btalea 
are  not  a  party  to  the  record,  and  have  no  such 
retetlon  to  the  action  tbat  their  pOBseasioo  of 


fendants  alone  are  to  be  held  to  be  parties  or 
lutereated,  the  plabitilT  is  entitied,  as  of  right, 
to  immediate  execution  as  welt  as  to  Judgment; 
and  tbe  court  has  no  discretion  to  stay  an  exe- 
cution between  private  parties  on  considerations 
of  tbe  Interests  of  the  public. 

To  maintain  tliis  action,  iDdependently  of  any 
legislation  by  Conii^rese,  Is  to  declare  that  tbe 
exemption  of  the  United  Slatca  from  being  Im- 
pleaded  wiUiout  their  consent  doee  not  embrace 
lands  held  by  a  disputed  title:  to  defeat  the  ex-  [«421 
emptlon  from  Judicial  process  in  tbe  very  cases 
in  whldi  it  la  of  the  utmost  Importance  to  the 
public  tbatltshonMbeupheld;  and  to  compel 
the  United  Btates  to  snlKnlt  to  the  determina- 
tion of  courts  and  Jurlea,  the  validity  of  their 
title  to  any  land  held  and  used  for  military, 
naval,  commercial,  revenue  or  police  purposes. 

Tbe  decision  of  this  court,  and  tbe  reasonlog 
of  the  severa]  Judges  In  the  case  of  CMikelm  v. 
Oeorffia,3  Dall.,  419,  in  which  a  majority  of 
tbe  court  held  that,  under  tbe  Constitution,  as 
originally  adopted,  a  suit  could  be  malntslDed 
in  tills  court  against  a  State,  by  a  dtiien  of  an- 
other Btaie,  do  not  appear  to  us  to  furnish  much 
old  in  the  determination  of  this  case,  for  serer- 
al  reasons:  1.  Each  of  the  Judges  who  mentionet* 
tbe  subject  declined  to  affirm  tbat  the  United 
States  couU  be  sued.  3  Dall..  480,  469,  478. 
S.  The  decision  was  based  on  a  construction  of 
the  words  of  the  Conslitulion,  conCcrrinK  Juris- 
diction  of  suits  between  "aBtateand  citizensof 
another  State."  8.  Tbat  construction  was  aet 
aside  by  the  11th  Amendment  of  the  Constitn- 
tion,  whidi  declares  that  "The  Judldal  power 
<rf  the  United  States  ahall  not  be  cooitrued  to 
extend  to  anv  ault  In  law  or  equity  commenced 
or  prosecutea  ag^nst  one  of  the  United  States 


iU»M*«mtft  V.  Ttninia,  SDall.,  svi 
In  tbcae  cases  in  which  Judgmenu  bave  ri 


personal  possession  of  ti  . 
U)  tbe  pcesesslon  of  tbe  State,  or  tbe  salt  w 
restrain  tbe  defendanta  br  Injunction,  from  do- 
ing acta  In  violation  of  the  Constitution  of  tbe 
United  BtttM.  Witiiin  one  or  both  of  these 
classes  fall  the  caaes  of  IT.S.  t.  Peter*  fiCiancb, 
116;  Osiijmv.  Bon*,  »Wheat..788;   J}atitv. 


Oraij,  16  Wall.,  908  [88  U.  S.,  XXI.,  4471; 
Board  t^  lAqv^tUm  v.  MeOomh,  03  U.  6. 
[XXlir.,  638], 


£81 


a  District  Court  o. 
the  United  Btates  sitting  In  admiralty  to  Issue 
an  attachment  against  tbe  executrices  of  David 
Itittenhouse  to  enforce  obedience  to  a  decree  of 


ib.Googic 
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the  f^eral  Courts),  the  Judgment  of  Uds  court, 
aa  stated  by  Obi^  Jatliee,  HanluUl,  went  upon 
the  cnrana  that  it  waa  apparent  tbatKttentaoase 


hemthe  money  in  hiaowD  right,  and  that "  The 
auit  was  not  ineliluted  egainat  the  Stole  or 
ila  Treasurer,  but  against  the  executrices  of 
David  RittenhouBe,  for  the  proceeds  of  a  veatel 
condemned  in  the  Court  oi  Admiralty,  which 
were  admitted  to  be  in  their  posaearion.  If  these 
proceeds  had  been  the  Mituai  property  of  Fenn- 

3'lrania,  however  wronef nlly  acquired,  the  diis- 
osute  of  that  fact  would  have  presented  a  case 


4iDn  of  title  in  a  State  to  property,  in  poa- 

ji  of  an  individual,  must  airest  the  (iro. 

ceediugs  of  the  court,  and  prevent  thdr  looking 
into  the  luneMion,  and  eiamiiung  the  validity 
of  the  tltle?^  The  Ch^fJvttiee  stated  the  con- 
cluadon  of  the  court  as  follows:  "  Since,  then, 
the  State  of  Pennsylvania  had  neither  pomea- 
aion  of  nor  right  to  the  property  on  which  the 
Mntenceof  the  District  Court  was  pronounced, 
and  siiice  the  nilt  was  neither  commenced  nor 
prosecuted  acainst  that  State,  there  remains  no 
Dretext  for  the  allegation  thattbccaaeis  within 
uat  amendment  of  the  Constitution  which  has 
been  cited;  and,  consequently,  the  State  of 
Pennsylvania  can  possess  no  constdlutional  li^t 
* 'at  the  legal  process  which  may  be  directed 


Btate.or  "theactualpiopertyof  the  State,  how- 
ever wroncrfully  acquired;  and  his  remark 
upoD  the  ,^ect  of  a  mere  suggestion  of  title  in 
the  State  in  a  suit  to  recover  "  property  in  iKMh 
session  c^  an  individual " — as  well  as  his  similar 
remark  in  Otbam  v.  Bankfi  WheaL,788, 870,  as 
totheeflectof  Bsuggenlcaiof  title  in  a  foreign 
Bovprefgn  under  like  ciraunstance^-can  have 
no  ai^luation  where  it  is  in  due  form  pleaded  or 
raxi  "uggwtedandsatisfactorilyprovedoradmitted, 
[S4«]  thatthepiopertyisinthepoeaefldonoftheState 
or  the  Sovereign,  under  claim  and  color  of  title, 
tbough  that  possession  is  necessarily  held  in  its 
behalf  by  its  officers  or  servants — as  appears  by 
his  own  judgment  in  the  caaeof  The  ^ceharigt, 
as  well  as  bvthecasesin  the  Court  of  Exchequer 
before  cited. 

In  OAom  v.  BarA.  9  Wheat.,T88,  the  bill  was 
oriduallv  filed  by  the  Bank  of  the  United  States 
Bgunat  the  Auditor  of  the  State  of  Ohio  and  - 
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elaborate  iudgmwts,  fn  which  the  case  was  ad- 
mitted to  M  one  of  great  difflcul^,  ordered  the 
defendants  to  restore  the  money,  inA  held  that 
the  fact  that  the  State  was  not  and  could  not 
be,  without  Its  consent,  made  a  defendant,  af> 
forded  no  objection  to  granting  such  relief. 

The  tttdttm  of  the  learned  Justice  who  deliv- 
ered the  opinion  in  Dati»  v.  ffrosr  [tupra],  that 
in  Otbam  v.  Bank  it  was  decided  iW,  In  cue* 
in  which  a  State  is  concerned,  "That  it  cannot 
^dent  reason  fo 
.  .  _  .  oourt  may  proceed  to 
decree  against  the  officer*  of  the  State  in  all  re- 
spects as  It  the  Slate  were  a  party  to  the  rec- 
ord," overstates  the  decision  In  Otbom't  Cam; 
goes  beyond  whsA  was  required  for  the  dedsioD 
of  Ba/eit  v.  Oray,  in  which  the  object  of  the 
suit  and  the  whole  effect  of  the  decree,  were  lo 
prevent  the  Qovemorand  the  Commissioner  of 
the  Qenersl  Land-Office  of  Uie  Stale  of  Texaa 
from  signinK  patents  for  lands  of  which  Ihe 

Elainlilr  haathe  title  under  a  previous  grant  [•e4S] 
■om  the  Steta;  and,  as  Uie  Stal«  cannot  ludd 
money  or  pnqiertv  otherwise  than  by  Its  offlcOB 
and  agents,  would,  if  understood  as  laying  down 
a  univeissl  rule,  practically  nullify  the  lltb 
Amendment  of  the  Constitution. 

In  Boa/ri  ofLicmidaUon  v.  JleOomb,  93  U.S., 
6S1  [XXIIL,  628],  In  which  an  hilunction  waa 
granted  to  restrain  the  board  of  liquidatioii, 
coosIsUng  of  the  Governor  and  other  cAcers,of 
the  Stale  of  Lonisiana,from  issuing  or  UHing,iii 
viohition  of  a  wevious  contract  of  the  State 
with  the  plainttlf,  bcmds  of  the  StMe  In  their 
hands,  theoourtsaid  tbattbeobJectloiistoiVD- 
ceediiig  by  ininnoticm  were:  "Pint,  that  itts,  in. 
effect,  proceeding  against  the  State  Itself;  and, 
secondly,  that  it  Interferes  with  the  offidal  dis- 
cretion vested  in  the  officers.  It  is  conceded 
that  neither  of  these  things  can  be  done.  A. 
State,  without  its  consent,  cannot  be  sued  by  an 
individual;  and  a  court  cannot  substitute  Ita 
own  .discretion  for  that  of  executive  t^cers,  ia 
matters  belonging  to  the  proper  Jurisdiction  <tf 
thelatter."  And  the  grouna  upon  which  0» 
bill  in  that  case,  as  well  as  In  theuevlouacaaea 
of  Oil»m  V.  Bank  and  Diuit  v.  Orag,  was  bub> 
tained  was  defined  to  be,  that  when  a  [daln  of- 
ficial duty,  requiring  no  exerdse  of  discrellM^ 
is  threstened  lo  be  nolated  bv  some  poailiTe  <a- 
flcial  act,  any  penon  who  wul  soMun  pereonal 


United  Stales,  upon  the  property  of  the  bank; 
and  thev,  after  theservice  of  the  subpeena,  forci- 
bly took  from  the  plaintiff's  office  the  amount 
of  the  tax  In  money,  and  paid  it  over  to  Ihe 
Treasurer  of  the  Stale, who  received  it  with  no- 
tice of  these  facts,  and  kept  it  apart  from  other 
money  belonging  to  the  State,  so  that,  in  the 
view  taken  by  tlu  court,  it  had  never  come  into 
the  poaaeaaion  of  the  State,  bat  could  have  been 
recovered  from  the  Treasurer  in  an  action  of 
detinue.  9  Wheat.,  888-886,854,  808.  By  an 
amendment  of  the  bill  the  Treasurer  was  made 

ilanl.    Such  were  the  fact 

rt,by  one  of  CM^JvUtee  H 


injury  thereby,  for  which  adequate  c 

tion  cannot  be  had  at  law,  may  have  an  Injonc- 

als 

_     _  _  sdi 

The  case  of  Otorgia  v.  Madraxo,  1  Pet,, ) 
does  not  vppeai  to  us  to  have  any  important 
bearing,  except  as  tending  to  illustrate  the  dis- 
tinction between  the  poeaeasion  of  the  State  tj 
ita  agents,  and  the  poweuion  of  the  agents  in 
their  own  right.  The  decision  was,  that  where 
negro  slaves  were  lUc^ially  taken  from  the  owner 
on  the  high  aeas,  and  aflerwaids  add  to  & 
stranger.who, without  the  privi^  of  theowDer, 
impcfted  tbem  hjto  the  United  States  in  viola- 
tion of  the  Act  of  Congress  of  Uaich  %,  1807, 
ch.  33,  and  they  were  here  aelted  by  «n  officer 
of  the  customs  of  the  United  StateL^and  de- 
livered to  an  agent  annlnted  l?  the  QoveriKn' 
of  the  State  of  (ileorgia  in  conformity  with  tha 
Act  of  Congress,  sjnd  some  of  them  sotd  by 
order  of  the  Qovemor  of  Uu  Stale,  aad  iIm      ^^ 


ib.Google 
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nuBej  olitdDed  at  the  nle  WM,  Id  tba  words  of 
CU^utiJM  HanhBll,"actiullf  In  tbeTieuurr 
oftbe  BbUe,  mixed  up  with  iti  general  funda,*' 
and  tbe  rest  of  tlio  aUTea  nmained  lo  ttie  handa 
of  the  agent  of  the  State,  "inpoaaeaaioaofthe 
QoTeminent,"aUbelin  admlialty  by  theowner 
lo  lecorer  poeaenion  of  the  money  and  alaTca, 
Ihoo^  not  brought  against  the  State  by  name, 
bat  againat  the  CMvemor  in  bU  official  capacity, 
wia  a  auit  againat  the  Bute  and,  tbeiefore,  b^ 
reaioa  of  the  11th  Amendment  of  the  Ctnstitu- 
Hon,  could  not  be  maintdned.  See,  alao,  Sbi 
parte  Madrono,  7  Pet.,  <2T. 

Id  the  caae,  on  which  the  plaJntlS  prindpallT 
lelka.of  jre^(T.jr'C{un£,9Cranch,ll,lnwhi<£ 
t  Circuit  Court  of  the  United  States,  end  this 
court  on  wilt  of  error,  gave  judgment  for  the 
plaindS,  in  Bu  action  of  ejectment  for  land  held 
by  the  defendants  as  offlcere  and  onder  the  au- 
taoiity  of  the  United  States,  the  full  statement 
of  their  poaitioii.  In  the  UU  of  ezceptloni,  on 
page  IS  of  the  report,  deariy  shows  that  Iho 
{act  that  they  to  held  the  land  ms  not  aet  np 
in  defense,  except  as  aupplemeatal  to  the  pod- 
tfcm  that  the  legal  title  to  the  land  waa  in  the 


leodants  or  I?  the  United  Statea,  or  noticed  by 
Ibe  court.  Tliat  ttte  court  understood  the  Unit- 
ed State*  to  deaire  a  decision  upon  tlie  merits,  is 
farthn  ^>parent  frmn  Ohiif  JvtUet  Harshall'a 
nmmaiT  towards  tike  cloae  of  tlM  opinion,  "The 
hod  la  certainly  the  uoperty  of  the  plaiittiS  be- 
low: and  tlw  United  Statea  cannot  have  Intended 
to  deiKlve  him.  of  It  b*  violence  and  witltout 
cranpoiaatitm."  Had  tne  dedslMi  covered  tlte 
qnertion  of  Jniiidlctlon,  the  Clii^Juttiee  would 
hardly  have  omitted  to  refer  to  It  In  Otborn  \. 
Bmit,  above  stated. 

In  WOnMY.  Jaekton,  18  Pet.,  408,  in  Brovm 
T.  Aw«r,Sl  How.,80S  [C3U.  S..XVI.,ia6L  and 
JaOfJMT  T.  McDomH,  S  WalL,  8«8  [78  U.  8., 
XVHL,  MS],  which  were  alao  actions  of  eject- 
ment againat  offlcen  of  the  United  Statea,  the 
Judgntenia  were  in  favor  of  tlie  defendants  on 
the  merila,  no  niegestion  that  the  United  States 
were  so  Inteieatedttiat  the  action  could  not  be 
Bialoudoed  was  made  by  counsel  or  passed  upon 
trrlhiaootut,aDdthat  the  court  has  not  hlther- 
HT]  to  understood  any  such  queation  lo  Im  settled 
by  any  or  all  of  tnoae  cases  it  ckarly  shown  by 
ns  more  leceot  judgments.  . 

In  the  case  of  7%«  Arm,  7  Wall.,  1«S  fli  U. 
S..  XIX-,12«],  the  court  said:  "  It  Is  a  familiar 
doctrine  of  t&B  common  law,  that  tlte  Severe^ 
cannot  be  sued  in  his  own  courts  without  Ui 
eotiaenL  The  doctrine  reata  upon  reaaona  of 
pabHc  pollcv;  tlie  Inconvenience  and  danger 
whidi  would  follow  from  any  different  rule.  It 
ia  obvlona  that  the  public  sendee  would  be  hin- 
dered and  the  public  aafety  utdaogned,  if  the 
snpRme  authority  could  be  subjected  to  suit  ti, 
lbs  Initance  of  eveiy  citizen  and,  coosequentir, 
cantToUed  In  the  ose  and  diqMdtion  of  the 
means  required  for  the  proper  administration 
<rf  the  govenunent.  The  exemption  from  direct 
sniti*,  tha«fore,wltlM>utexc^)tion.  This  doc- 
trine of  the  common  law  Is  equally  applicable 
to  the  supreme  authority  of  the  NMfon,  the 
Unhsd  Statea.  They  cannot  be  subjected  to 
■■SbI  [mceedinga  at  law  or  in  equity  without 
tkair  ooosrat;  ud  whoever  lostttatee  such  pro- 
finUOim 


his  ease  within  Oie  author^ 
i^  of  Bome  Act  of  Ocmmss.  Sudi  is  the  lan- 
guage of  this  court  \aU.8.-9.  Clarkt,  8  Pet., 
4U.  The  same  exemption  from  Judicial  proc- 
ess extoids  to  the  property  <d  the  United  State^ 
and  for  the  same  rowons.    As  justly  obacrved. 


8.,  XIX..  87S],  the  court,  sutlng  the  doctrine 
somewtiat  less  iKoadly,  yet  affirmed  the  prop- 
osition, as  dearly  enablished  by  authority,  that 
"  No  suit  t'n  rwn  csn  be  malUkbed  against  the 
property  of  the  United  Btates  when  it  would  be 
necenary  to  teke  such  proper^  out  of  the  poa- 
Besslon  of  the  Qovemment  W  any  writ  or  proc- 
ess' of  the  court; "  and  In  dlscuning  the  ques- 
tion, what  constitutes  a  poaseerion  whidi  pro- 
tecta  thepropaty  from  the  proceaa  of  the  ctnirt, 
said:  "We  are  speaking  now  of  a  poaaessiou 
which  can  only  bechangsdunder  process  of  the 
oouit.  by  brinjdng  (he  ofilcer  of  the  court  into 
oollistoo  with  Qie  c^cer  4^  the  OovemmenI,  if 
the  lattersltould  choose  to  resist  The  possession 
of  the  Government  can  only  exist  through  ttmie 
of  its  offlcera,  uslnx  tliat  phrase  in  the  ai ' 


any  person cbargratabduilf  of  the  Government 
wuhtheotutrolof  the  property,  ooupledwith 
its  actual  possession.    This, we  think,  is  a  suffl-  iS^Bl 


dently  liberal  d^lnitlon  of  the  poseesslon  of  I  he 
property  by  the  Government  to  prevent  any  un- 
seemly conffict  between  the  court  and  the  other 
d^Mitmoits  of  the  Qovemment,  and  which  ia 
consistent  witii  the  principle  whidi  exempla  the 
Government  bom  suit  and  its  poascnrion  from 


allowed  out  of  the  proceeds  of  ii._ _, 

condemnation,  because  the  Govenuaent  waa  the 
actorin  tttesuitlohavehercondemned.  In  7%« 
Aiett,  a  claim  waa  allowed  for  salvage  of  gooda 
belonging  to  the  United  States  In  the  hands  ot 
the  nuster  of  a  private  veeadasacommoncar^ 
rier,  because  his  possession  was  not  the  _posses- 
sioo  of  the  United  States,  and  the  United  Slates 
could  <mly  obtain  the  goods  by  coming  Into 
court  as  daimant  and  actor.  Each  of  those  caaea. 
as  waa  pointed  out  In  Ciis«T.  TemU.  11  WalL, 
lM,Wf[T8  U.S..  XX.,  1841,  was  decided  upon 
the  ground  that  "  The  Qovemmeat  came  Into 
court  of  Its  own  vdltfam  to  assot  Its  dalm  to 
the  iMopertv,  and  could  only  do  80  on  condition 
of  lecogniflngtlM  superior  rights  of  others." 

In  a)rr^!&.&,BeU.8.,^[XXV.,MMli,ln 
which  it  wsa  dedoed  that  judgments  In  eject- 
agalnst  offlcen  of  the  Qovemmen^  In  pos- 
n  in  its  Itehalf ,  of  lands  held  for  a  marine 


consldw  it  to  lie  a  Jundamenlal  prindple  that 
the  Govonment  caimot  be  sued  exce^K  by  lis 
own  consent;  and  certainly  no  State  can  passa 
law  which  would  have  any  validity,  for  making 
the  OovemmNU  suable  In  Us  courts.  It  Is  con- 
ceded In  Tht  Birm  [svpra],  and  In  Tkt  J>ati» 
[supra],  that,  without  an  Act  of  Coognss  no  di- 
rect proceeding  can  be  Instituted  againat  the 
Government  or  ita  proper^.  And  hi  the  latter 
case  It  b  justly  observed  that  the  posaosalon 
lot  the OovecnnMBt  on  onljr  cTlat inron^  to 


ib.Goo^c 


BuTRKin  CoiTBT  or  tri  Uhi^cd  Statis. 


offlcen:  luliig  that  phnse  Id  the  sense  of  any  per- 
son charged  on  behalf  of  the  Oovemment  with 
the  control  of  the  pitqwrtr,  coujded  with  actual 
vomeuioa.'  If  a  proceedinK  would  lie  agahiBt 
bhc  olBcero  BB  indlvidualB,  in  tne  case  of  a  marine 
[249,  hospital,  it  might  be  instituted  vitb  equal  fa- 
cility and  right  in  teference  to  a  poetomce  or  a 
matom-house,  a  priaou  or  a  fortiflcation.  In 
some  cases  (perhaps  It  was  so  in  tlie  present 
cose)  it  might  not  be  apparent  mitll  after  suit 
brouffht  that  the  possession  attempted  to  he  as- 
snilea  was  that  of  the  Oovemment;  but  when 
this  is  made  apparent  by  the  pleadings,  or  the 
proofs,  the  Jujudicdon  of  the  court  ought  to 
cease.  Otherwise,  the  Oofemment  comd  al- 
ways be  compell«l  to  come  into  court,  and  liti- 
gate with  private  parties  in  defense  of  its  prop 


«rty." 
TherJ 


le  view  on  which  this  court  q>pBSiHtohBve 

ciMistantly  acted,  which  recondlM  all  Its  decis- 
loDs  and  ia  in  a«ord  with  the  English  author- 
ities, ia  this:  the  objection  to  the  exercise  of 
Jurisdiction  over  the  Sovereign  or  bis  property, 
a  an  action  In  which  he  la  not  a  party  to  the 
record,  Isln  the  nature  ol  a  peiwinal  objection, 
which,  If  not  suggested  by  Uie  Sovereign,  may 
be  presumed  not  to  be  intended  to  belnsislea 
upon.  If  ejectment  is  brought  by  one  citizen 
against  another,  the  court  prima fofie  haa  ju- 
rSdlction  of  the  subject-matler  and  of  the  par- 
ties; and,  If  no  objection  is  interposed  in  behalf 
of  the  Sovereign,  proceeds  to  Judgment  between 
the  parties  before  It.  If  the  property  is  In  the 
posMssion  of  the  defendants  and  not  of  the  Sov- 
ereign, an  Informal  suggestion  that  it  belong  (o 
the  Sovereign,  will  not  defeat  the  action.  But 
It  the  Sovereijgn,  in  proper  form  and  by  suffl- 
clent  proof,  makes  known  to  the  court  that  he 
inalata  ntwn  his  exemption  from  suit,  and  that 
the  prt^er^  sued  for  is  held  by  the  nominnl 
defenda&ta  exclusively  for  him  and  on  his  be- 
half, aa  public  property,  the  right  of  the  plaint 
m  to  prosecute  the  suit,  and  the  aulhori^  of  the 
court  (0  ezerdse  jurisdiction  over  It  cease,  and 
all  further  proce^ings  must  be  stayed. 

In  the  case  at  bar,  the  United  States  Inter- 
posed in  the  most  solemn  and  appropriate  man- 
ner. The  Attoraey-Oeneral,  before  the  trial, 
followlDg  the  course  <4>pfoved  by  this  court  in 
the  case  of  Th^  Beeiangt,  and  by  the  Court  of 
Exchequer  In  the  case  ot  Dot  v,  Boe,  and  other 
cases,  already  referred  to.  Sled  asuncatlon  and 
modoD  in  writing,  Id  irtdch,  appesraig  only  for 
this  purpose,  he  states  that  the  tuid  has  been  for 
more  than  ten  years  and  still  Is  held,  occupied 


[£B01  *'"  Qoveroment  of  the  United  States,  with  the 
control  of  the  property,  and  who  are  in  the  act- 
ual possession  thereof,  as  public  property  of  the 
United  States  for  public  uses,  in  the  exercise  of 
their  sovereign  and  constitutional  powers,  as  a 
military  station,  and  as  a  national  cemetery  es- 
tnbllshedfortbe  burial  of  deceased  sotdlersaod 
sailors,  knownas  the  Arlington  Cemetery,  and 
for  war,  military,  charitable  and  educational 
puiposes,  as  set  forth  in  the  oertiflcsts  of  sale 
of  the  land  for  non-payment  of  direct  taxes,  law- 
fully asaessed  thereon,  a  copy  of  which  is  an- 
nexed to  the  suggestion.  Wherefore,  without 
submitting  the  nghta  of  the  Government  of  the 
United  States  to  the  jurisdiction  ot  tiiR  court, 
liut  Inristlng  that  the  court  has  no  Jurisdiction 


of  the  subject  in  ooDtroversr,  he  mores  that  the 
dedaration  m^  he  set  aslae,  and  all  tlie  pro- 
ceedings be  Bt^ed  and  dismissed,  and  for  audi 
other  order  as  mav  be  proper.  Hie  idaintlff , 
by  demurring  to  this  sunestlon,  admMed  the 
tmtb  of  tlie  facts  stateoDy  the  Attomey-Gen- 

After  these  facts  had  been  thus  formal^ 
brought  to  the  notice  of  the  court  hv  the  chief 
law  officer  of  the  United  States,  and  bad  been 
admitted  bvthe  plaiDtUI,weareof  opinion,  that 
the  coiirt  had  no  authority  to  proceed  to  trial 
and  Judgment;  because  the  suit,  which  had  been 
comme^xd  against  the  individual  defendants, 
was  thenceforth  prosecuted  against  the  United 
States;  becauaeinejectmeul,  as  in  other  actions 
at  law,  a  court  has  no  authority  to  render  a 
Judgment  on  which  it  has  no  power  to  issue  ex- 
ecudon;  because,  ss  was  directly  adjudged  In 
OatT  V.  U.  8.  [tupra],  above  cited,  no  Juogment 
ualnst  the  defendants  can  bind  or  estop  the 
United  States;  because  the  possession  of  the  de- 
fendants is.  In  fact  and  inlaw  the  possession 
of  the  United  States,  and  the  defendsnts  may 
at  any  moment  be  displaced  and  removed  by 
the  Executive,  and  other  custodians  appointed 
and  instsUed  In  their  stead;  because  to  usue  an 
execution  against  them  would  be  to  issue  an  ex< 
ecution  against  the  United  StaUs,  and  to  turn 
the  United  States  out  of  possession  of  land  held 
by  the  United  States,  under  claim  of  title  and 
color  of  righlfor  nubile  purposes;  and  b^use 
to  maintam  a  suit  whicn  has  that  object  and 
that  result,  is  to  violate  Uie  fnndamental  jnlnd- 
pie,  that  the  Sovereign  cannot  be  sued  without 
Its  consent,  and  to  encroach  upon  the  powers  In- 
trusted by  the  Constitution  to  (be  LegiidativE  roKn 
and  Executive  Departments  of  the  Government,  '■•**'■' 

The  court  having  no  authority  to  proceed 
with  the  suit,  the  Judgment  afterward  s  reikdered 
for  the  plaintiff  was  erroneous.  The  United 
States,  having  the  right  to  interpose,  and  having 
interposed  in  due  form,  had  an  equal  right  to 
sue  out  a  writ  of  error  to  make  their  interpoal.^ 
tlon  eftectnal.  This  Is  plainly  shown  by  the 
case  of  77te  Btehanffe,  7  (»anch,  ISO,  147,  bef  oiu 
cited.  It  follows  that,  upon  the  writ  of  error 
sued  out  bv  the  United  States,  the  judgment  be- 
low should  be  reversed,  and  the  case  remanded 
with  directions  to  set  aside  the  verdict  and  to 
dismiss  the  action. 

As  to  Kaufman  and  Strong,  the  court  errtd 
In  compelling  them  to  oroceea  to  trial  after  the 
inierpoeltion  of  the  United  States;  and  in  de- 
clining to  instruct  the  jury,  as  they  requested, 
that  if  the  United  States,  through  their  officers 
end  agents  charged  with  Uio  control  of  the  same, 
were  in  the  possession  of  the  property  in  coo- 
troversy,  using  it  as  a  national  ccmeten  for  the 
burial  of  deceased  soldiers,  and  as  a  lort  and 
military  reservation,  claiming  title  under  the 
certificate  of  sale  proved  in  the  case,  and  the 
defendants  occupied  the  same  only  as  such  offl- 
cers  and  agents,  in  obedience  to  orders  of  the 
War  Department  of  the  United  States,  and  mak- 


the  defendsnts.  Judgment  of  reversal  should, 
therefore,  slso  be  entered  upon  the  writ  of  error 
sued  out  by  them. 

Being  o^  opinion,  for  the  reasons  above  set 
forth,  that  the  question  of  the  validity  of  the 
title,  tmder  which  the  United  Btates,  Ouougj) 


zfidbyGoeV^C  * 


KiBK  T.  Ltkd. 
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thrir  offlcen  and  agents,  hold  tbe  land,  cannot 
Ik  tried  and  determined  In  thU  action,  we  of 
«oane  express  no  oi^nion  uponthat  branch  of 
the  case. 
Irae  oopr.   Teat : 

Jainea  H.  MoKenuej,  Clerk,  Bup.  Oourt,  D.  0. 

OteA-lW U.  B„  W,  TSB,  T»  l1»  U.  B.^atJ^  «. 
«!,tf3,4M;llIU.&,»;  U4  IT.  Bn  IS,  HMW. 


[JISI  MART  E.  KTRK,  Widow  of  R.  M.  pAFrmm, 
Decewed,  and  Natural  Tutrix  of  Bffix  Hat 
Pabtbuii,  kt  al.,  Aj^, 

WILLIAM  LTND  m  xl. 

(Bee  B.  C.  10  Otto.  81tkn>.} 

CoT^flteation  tale. 


n  Act  of  Aiwust  a.  lan,  oh.  ad 
I  Oonfisoate  nopertj  used  f< 
DTpoaea,"  takea  tin  tee. 


Richard  H.  Piutaur  and  Christopher  N.  Pas- 
tnit  purchased,  in  1809,  a  cotton  press  and 
WH^onse  situated  in  New  Orleans.    Tbey  ~~ 


for  confiscation  by  the  cheers  of  the  United 
States,  for  having  beoi  employed  in  the  Conf  ed- 
ente  service,  in  aid  of  the  insuirectioa  agaiitst 
the  United  States,  contrarr  to  the  Act  otCoii- 
EtcM,  passed  on  Uie  6t3i  of  August,  1861.  Pro- 
ttedinsa  were  taken  in  the  Circuit  Court  of  the 
United  Stales  for  Use  confiscation  and  eondem- 
oatlonof  this  propertv  thus  seized,  andadecree 
WM  made  ic  December,  1866,  which  was  fol- 
lowed by  a  sale  of  the  property  In  January, 
186A.  Richard  M.  Pasteur  died  in  1874  above 
ci^t  years  fn»n  the  sale.  He  left  ^  diildren 
Sving.  The  mother  of  the  three  yonnger  chil- 
dren filed  this  bill  without  joining  the  childim 
of  the  first  marriage.  She  claims  an  undivided 
fourth  part  of  the  property  for  them,  and  an 
account  from  the  death  of  Pasteur,  of  fruits  and 
revenues  from  the  appellees,  who  hold  under 
thepunJuuer  atdddsale. 

liie  court  sustained  a  demurrer  and  entered 
a  decree  dismisHing  the  btU  ;  whereupon  the 


Mmn.  B.  &  Dvbam  and  Wiltiam  Bted. 
MWt,  tor  appeUaot 

Jr«Mn.  John  A.  Campbell  and  Tbommm 
I>  Bayna,  for  appdlees. 

Mr.  CJatfJvfUee  Walte  delivered  theoph^ 
ion  of  the  court: 

The  single  question  In  tills  case  is,  whether 
the  puTcluaer  of  real  property  condemned 
—-■erthe  Actof  August  6, 1861,  cb.  60,  ISBtat. 


at  L.,  S19,  "  to  con&cate  properpr  used  for 
■nncctionaij  purpoees,"  takes  a  lee,  or  only  an 
I  for  lite.  TIm  Act  provides  that,  if  dnnng 


IB]  by  Prodamation  that  the  laws  of  the  United 
fiec  16  Otto.  U.  S.,  Book  37. 


States  are  opposed,  and  the  execution  thereof 
obstructed  by  combinations  too  powerful  to  be 
suppressed  by  the  ordinary  course  of  ludicial 
proceedings,  or  by  the  power  vested  In  the  mar- 
shals by  law,  any  persoD  shall  purchase  or  ac- 
quire, sell  or  give,  any  proper^  with  Intent  to 
use  oremploy  the  same,  or  suffer  the  same  to  be 
used  or  employed,  in  akUng,  abetting  or  pro- 
moting such  inaunectlon  or  resbtance  to  the 
laws,  or  any  person  engaged  therein  ;  or  if  any 
person,  being  the  owner  of  any  such  property, 
shall  knowingly  use  or  employ  or  consent  to 
the  use  or  employment  of  the  same,  as  afore- 
said, all  such  property  shall  be  lawful  subject  of 
capture  and  prize  wherever  found,  and  the 
President  may  cause  the  same  to  be  seized,  con- 
fiscated and  condemned.  Provision  is  then 
made  for  judicial  proceedincsof  condemnation 
in  the  courts  of  the  United  Stotea.  The  seimre 
and  condemnation  in  the  present  case  were  be- 


in  aid  of  the  InsunectioD. 

Eiroress  authority  is  vested  in  Congress  by 
the  Constitution  to  "moke  rules  concemiiig 
captures  on  land  and  water."  Art  I.,  sec.  £ 
The  statute  now  In  question  is  manifestly  an 
exercise  of  that  power.  As  was  said  by  Jfr. 
Jiutia  Btrong  hi  MiUer  v.  U.  8.,  11  Wall.,  806 
[TS  U.  S.,  XX.,  14S],  "  It  Imposed  no  penalty. 
'  declared  nothing  unlawful.  Itw  " 


IS  aimed  ex 


ciusively  at  the  seizure  and  confiscation  of  prop- 
erty used  to  aid,  abet  and  promote  the  rebellion, 
then  a  war,  or  to  malntam  the  war  against  the 


government  It  treated  the  property  a 
guilty  subject."  All  private  property  used  or 
mtended  to  be  used  In  aid  of  an  Insurrection, 
with  the  knowledge  or  consent  of  the  owner,  is 
made  the  lawful  subject  of  capture  and  ludidol 
condemnalioo ;  and  this,  not  to  punish  the 
owner  for  any  crime,  but  to  vreaken  the  insur- 
rection. The  offense  for  which  the  condemna- 
tion may  be  decreed  is  one  that  inheres  in  the 
property  itself,  and  grows  out  of  the  fact  that 
the  property  has  bemme  or  Is  intended  to  be- 
come, with  the  qtproval  of  its  owner,  an  instru- 
ment for  the  promotion  of  the  ends  of  the  In- 
surrection. To  Justify  a  Judicial  sentence  of 
condemnation,  the  oonsent  of  the  owner  to  the 
hostile  use  of  his  property  must  be  proven;  but 
if  it  be  proven  condemnatloa  is  decreed,  not 
because  the  owner  has  subjected  himself  to  r, 
punishment,  but  becauw  the  property  has  been 
devoted  to  the  Insmrection  and  must  suffer  the 
consequences.  The  propertv  is  the  offending 
thing,  and  condemnation  is  decreed  because  its 
owner  has  voluntarily  allowed  It  to  become  in- 
volved in  tiie  offense. 

In  war,  tiie  capture  td  property  in  the  hands 
(d  the  enony,  uiied  or  intended  to  be  used  for 
lie  purposes,  is  allowed  by  aU  dviliced  Na- 

I,  and tals,  whether theownerdilpbeirabllc 

or  private.  The  Utte  to  movable  propor^  In 
hostile  tise,  captured  on  land,  peases  to  the  tx^ 
as  soon  as  the  capture  is  complete  ;  that  is  to 
,  as  soon  as  the  property  is  reduced  to  firm 
poesession.  The  abaolute  title  to  immovable 
public  property,  owned  by  the  enony,  does  not 
pass  until  the  war  is  ended  and  peace  restored. 
Then,  unless  provision  is  made  to  the  contrary 
by  the  Treaty  rd  Vtaaa  w  otherwise,  the  own- 
ership is  changed  If  the  conquest  is  oomi^ete. 
In  regulating  the  c^rture  of  private  int^erty. 


ibvGoo^e 


SDPBXMB  OODBT  (»  THB  tTnTMD  Btatci. 


dBTotodtoQtene  of  aniiunuTectloaagaiiut  llw 
Hithori^  of  the  United  Statea,  Coninaa  haa 
piOTldea  fw  a  Judlcfal  Inquiij  into  the  facia  and 
aaanUDceof  GOndemnaticHi.Mforetllle  canpaaa 
frill  of  the  owner.  Whentheinquinlahadaad 
the  neceiaaiT  aenteDce  pnwoniwea  bj  the  ap- 
pro)priate  Jnaldal  tribiuial,  the  title  pMtea,  iv 
leeaon  of  the  cqAore  or  cooqueet,  me  lawful- 
neaa  ti  wbldi  haa  been  ealabllahed  in  an  adver- 
mrj  pioceedlw  againat  the  pnpertf  wized 
under  the  dfae^ixi  of  the  Fiealdent,  and  aub- 
lectedto  the  Inriadfction  of  the  court  deaignattti 
m  law  for  that  pitrpoae.  The  title  acqnired  by 
t&epurchaaerinthiacaaawasof  thatklnd.  Tbo 
proper^  bon^t  had  been  aeized  under  the  au- 
thority of  the  rtatute,  a*  prwerty  oaed  in  aid  of 
an  tnaunectlon  agaloat  the  United  States,  with 
the  oonaent  <tf  Ita  ownet.  The  fact  of  hostile 
nae  with  (be  ownet'a  conaent  waa  eatabliabed 
and  the  reqi^te  aaitcnce  ot  Judicial  condem- 
nation entered.  In  thfa  way  the  title  of  the 
United  Statea  by  captun  waa  perfected.  That 
title,  as  agalnat  the  owner  and  hie  hetra,  waa  the 
fee.  The  defendanta  below,  who  are  the  de- 
fendanta  In  error  here,  hare  aucceeded  to  that 


slain  In  batwis  taken  to  puniah  him.  The 
property,  aa  well  aa  the  life,  ia  taken  only  as  ~ 
nteana  of  Icaaenlng  "- —-- •■    *  — 

,  enemy,  Yowtg  r.  i 

[818]  wn/ 

iWelahi 
Man,  aatba 

Atmdry,  SWalL.  700 [78  U.S.,  XVUI.,  88i], 
irtteie  Itwaaheld  thatthepardonof  theowuer, 
btfore  a  tantence  of  condemnation,  relieved  him 
from  the  cwuequencea  of  hia  aaaent  to  the  un- 
lawful uae  of  hli  property,  ao  far  as  the  United 
Statea  weM  conoemed,  and  mi^  to  that  extent 
be  used  aa  a  bar  to  farther  proceedinga  in  the 
condemnation  auit.  Bntinthat  caae  the  nudon 
was  aet  np  aa  a  defease  against  the  condamna- 
tloB.  Here  there  ia  nothing  of  the  kind.  The 
court,  having  the  property  in  posKsaton  and 
isoceeding  againat  it,  haa  decreed  its  condem- 
nation. SolonKaatUs  decree  stands,  It  affords 
conduslTe  emenco  of  a  perfected  title  in  the 
United  BWet.bj  a  kwful  culture.  Judicially  as- 
certained and  determined.  To  tbete  ptoooiA- 
inga,  the  anceatfff  of  the  hein  for  whose  benefit 


impeached. 

It  is  true  that,  In  tlie  caae  of  J.rmtffVfu'i  .^bu  n- 
drg,  mpra,  it  was  said  by  Glii^Jvttiee  Chaae,  In 
theopblon,  that  "The  statute  regarded  the  as- 
sent of  the  owner  to  the  employment  of  his 
propert/  in  aid  of  the  rebellion  as  an  offenie, 
and  inflicted  forfeiture  as  a  penalty,"  but  this 
language  must  be  construed  in  connection  with 
the  fac&  then  under  considNation.  There  the 
queatlonwas,  whether  the  pardon  could  be  uaed 
as  a  bar  to  the  pending  proceedings  for  condem- 
nation, and  the  effect  of  what  was  said  waa  no 
more  than  to  apply  to  OM  caae  the  principle 
afterwarda  anitounced  by  the  tame  learned 
CMe/JiulieeiD  IT.^.r.  ffuu^^nf,  9  WaU.,  S4S 
[T«  U.  B.,  XIX.,  7SS],  and  declare  that  the  law 
made  the  proof  of  pardon  of  the  owner  a  com- 
plete aufaatitute  for  proof  that  he  gave  no  ooo- 


•Mit  to  the  use  of  Ua  propo^  In  aid  of  the  re- 
bellion. The  guilty  consent  <«  tfa 
unlawful  n 


the  owner  to  ibe 
_,.  0  make  the  property 

aubject  of  lawful  c^ituro,  and  aa  the  pardon 
waa,  under  the  rule  In  Padt^orft  Cam,  egniv- 
alent  to  proof  that  no  auch  cmtaent  was  ma, 
the  lawfulneaa  of  the  capture  could  not  be  es- 
taUished  and,  conaequenlly,  aa  against  Ihe 
United  States,  there  must  t>e  a  Judgment  of  ac- 
quittal. 

The  Act  of  July  17,  1863,  ch.  90,  12  Biat.  at  [3191 
L.,  S89,  proceeds  upon  an  entirelj  dillerent 
principle.  That  was,  according  to  its  title, 
"  An  Act  to  Supprees  Insurrection,  to  Punish 
Treason  and  Retwllti^),  and  to  Beize  and  Con- 
flscau  the  Property  of  Rebels."  lu  object  was, 
not  to  autboilze  the  capture  of  property  UEed  to 
promote  an  insurrection,  but  to  confiscate  the 
property  of  traitors.  The  seizure  was  to  be 
mane,  not  because  the  propwty  was  in  law  the 
offender,  but  because  the  owners  were  eogased 
In  rebellion,  and  would  not  return  to  their  alle 
glance  to  the  United  States.  The  objMtivi- 
dently  was,  not  to  make  the  property  a  kwf  ul 
subject  of  capture  and  prize,  as  in  the  Act  of 
186!  [12  StHt.  at  L.,  819],  but  to  puulth  the 
owner  for  countenancing  the  rebellion.  Ibis 
diitiDction  is  recovniied  in  all  the  cases  where 
the  nutter  has  received  consideration.  The  Jus- 
tices who  dissented  from  the  Judgment  hi  i.tVicr 
~    V.  S.,  tapra,  while  arguing  that  the  Act  of 

"2  was  unconstitutional.  Impliedly  admitted 
validity  of  that  of  IHSl,  becauae  it  was  dl- 


In  the  nature  (A  a  punishment  of  the  owner  for 
hia  treason,  that  Um  endanatory  Reiolution, 
No.  88.  13  Stat,  at  L.,  Vxl,  was  passed  lo  meet 
the  objections  which  had  been  suueelod  by  the 
Freoident  In  this  way  the  condemnation  of 
real  property  under  the  Act  of  1862  waa  confined 
to  the  natural  life  of  the  offending  owner ;  but 
nothingwasdonewiththe  Acttif  1061,  because 
that  had  reference  only  to  the  cwture  and  con- 
'  imnation  of  Moperty  for  Ita  oiuawful  nae. 

Jt  foOom  that  the  amrt  Mow  wot  Hght  in- 
AoMt'fv  ^"^  tAe  /w  pa—ed  bf  Oie  eondemnoUim, 
and  itt  judgment  is,  eonee^weattg,  t^ghmetl. 

Ttue  oopr.    n»t: 

James  H.  UoKenner,  Clerk,  Bup.  Court,  U.  S- 


A.  S.  BADGER,  Collector  of  Customs  of  the 
Port  or  New  Ori.bads,  Plff.  in  Err., 

D.  L.  EANLETT  &  CO. 

(See  e.  C  IS  Otto,  2SE-2n.) 

Dntg  Aet — queUian  not  raited  belem. 
•L  Cotton  t* 


e.  Imported  In  bundles,  eaoh  bun- 
iUrar  itxitm  and  tUrOf  buckles, 
feet  liMig;!«m  whole  n>ck(«cA, 

oasatobBBibJaot  to  a  duty  of  a 


at  tW  oents  per  pound,  under  eafd  1 

"band,  boop  and nroll  Iran." 

S.  The  queation  ■■  to  wbetfaer  the  w. 

bjeot  to  BOine  other  rate  of  dutr  than  one  of  tlioae 

>Bead  notes  l^  Mr.  Jsuttc*  BunmwD. 


ibyGoe>^rc 


Bas^  t.  IUhlitt. 


k  notbmlnc  ben  MM  Ml 

}w,  taniiMlie  niMdW  th 


I  SiilatfottlMBMternDMrictofL _^ 

Tbo  himory  wid  tads  of  the  ciM  fully  ap- 

DMT  in  11m  oplnku  of  tbe  ctnut. 
Mr.  8mhw1  F.  PhUUiM,  &!&<(<»<■  6>m., 

for  pbdntlS  in  error. 
£n.  WaUmm  ini4  Hows  and  J.  H. 

Xanwurd.  for  def enduiU  in  error 

Mr.  JiMMe*  Bl»taUbrd  dellrered  the  opin- 
lonof  tbecomt: 

Thii  ia  a  writ  of  error,  to  remse  a  Judgment 
rendered  a^nit  a  CoUactmr  of  Caatoma  for  tbe 
tecorerr  (3  dndcB  paid  under  protest.  The 
flrm  of  S.  L.  Ranlett  A  Co.  Imporlad  Into  the 
Fort  of  New  Orleane,  from  Liverpool,  En- 


Kjthlrtj 

"  bundlea  blacked  Iron  ootton  ties,  arrow  buck- 
lee,  No.  ^.tfairtybacUea  Bod  tUr^atripa  to  eacli 
bundle,  eleven  feet;"  othera  aa  "bundlea  blacked 
IroD  canon  ties,  Komedvbackka,  thirty  bncklea 
and  thir^  atripa  to  ead  butMlle,  eleven  (Mt." 
BaTfng  petd,  under  proleat,  the  duty  exacted  by 
tbe  CiMleetar,  Vhich  waa  U  centa  per  pound  on 
tbe  we^t  OT  the  iron  strlpa  and  the  bucklea, 
the  importeia,  claiming  that  the  lawful  duly 
WM  8S  par  cent  otf  eoMw,  appealed  to  the  Bec- 
relary  m  tbe  Treasniy,  who  alflrmed  the  de- 
didoa  of  the  Collector.  Thli  suit  waa  then 
brought  The  petition  all^ea  that  the  imported 
gooda  woe  "  manuftctUTM  of  Iron,  Hi.:  (xr- 
tiiiili)T(rfoaa<tfUa^  Iron  cotton  dee,"  "in  bun- 
dlea of  lUrty  ttrfpa  each,  cut  to  the  required 
length  of  eleren  feet,  and  ra&dry  btickki " 
"  hang  tblrty  bucklea  to  each  bundle  of  aaid 
tiea;"  Uiat  the  proper  duty  was  86  per  cent  ad 
aalmat,  and  no  more,  becwiae  the  tixm.  com- 
poaed  of  the  stripe  and  bucklea  is  lalii  ban- 
dies, ooaatitnted  a  manufacttm  of  iron  tor  a 
qiecial  and  important  purpoae,  and  were  "man- 
ufactnrea  of  Iron  not  otherwise  prorlded  ^)r;" 
and  that,  erea  If  Ute  atripa  of  tnm  wem  not  to 
be  admitted  at  a  duty  otW  percent  ad  Mtofwn, 
the  du^  on  the  bucUca  could  not  lawfully  have 
exceeded  that  rale,  while  that  exacted  on  tbem 
amounted  lo  an  eiceaa  of  (TOO.  The  wbcde 
amount  daimed  to   be  lecoreied  back  waa 

The  question  involved  arisea  under  section 
WM  of  the  Bevlaed  Btatutes,  which,  tn  Sched- 
ule E,  imposes  the  following  dntlea:  "All  band, 
hoop  and  acndl  iron,  from  one  half  to  six  inches 
wide,  nnder  one  elalitb  of  an  inch  in  tbicknest, 
and  not  thinner  than  number  twen^,  wire 
nua,  one  utd  oim  half  centa  per  pound. 
•  •  •  All  other  dvcriptiona  <J  rofied  or 
hammered  trtm,  not  otlierwlBe  piorlded  tar, 
one  cent  and  one  fourth  per  pound.  •  *  • 
Uaautactares  •  •  •  not  otherwise  provided 
for,  of  •  •  •  Iron,  •  •  •  85  pw  vntum 
ttf  salsfmi.'' 

The  UU  of  exceptionB  statea  that  on  the  trial 
ccttain  ftcts  were  "  Conceded,  aa  aet  forth  In 
Bote  of  evideitce  and  atatement  of  facta  flied  in 
tlM  eaun  in  open  court;"  that  "A  sample  of  the 
■iticlea  of  merchandlae  impoited  by  pUntUb, 
SaelQOno. 


was  "Claimed  on  the  part  of  the  plaintlib 
that  the  Imported  artlclee,  for  tbe  recovery  of 
a  portion  of  the  duties  paid  upon  which,  tbia 
suit  was  bimijAt,  ahooM  have  been  dassedaiMl 
aubjeeted  to  duUea  a>  cotton  ties,  under  the 
dedgnadon,  '  manubctured  artidea  not  other- 
wiK  provided  for;* "  and  that  it  waa  "  Clafaned 
on  the  part  of  the  defendant  that  the  eaU  im- 
ported articles  shovld  have  been  classed  and 
auMected  to  duties  under  the  designation,  'band 
or  noop  iron.' "  The  "  note  of  evidence  and 
statement  of  facta  "  seta  forth  that  tbe  plaintilb 
introduced  the  entike  of  the  gooda,  and  then 
proceeda;  "It  waa  admitted  Qiat  the  alhm- 
tions  of  petition  wen  correct  as  to  partnosBp 
of  idaintUts,  ownership  and  importation  at 
property,  amount  of  same,  and  duties  paid  and 
protest,  ^tpeab  and  aflbmance  of  Collector'a 
dedalon,  and  that  tbe  mly  lasue  dlapnted  by 
defendant  la  tbe  queaUim,  which  Is  the  sole 
question  to  bedecided,  whether  the  articlea  of 
merchaitdiBa described  in  the  petition  aiedutia- 
ble  under  Bdiedule  E  as  hoop,  band  or  send! 
Iron,  oraa'mannfacturea  of  iron  not  olherwlae 
provided  for'  In  said  acbedule.  In  case  the 
plaintUa  be  entitled  to  recover.  It  is  understood 
that  tbe  amount  la  «8, 722.90." 

At  Uie  reoueet  of  the  defendant,  the  court 
charged  the  jury,  that  "  If  the  Jury  find  from 
the  evidence  Uut  tlie  articles  Imported  by  the 
plaintifta,  coodsted  of  iron  bands,  blackmed, 
cut  into  lengtba  of  11  feet,  and  put  up  in  bun- 
dles of  thirty, with  Ibirty  bu<dtlea  on  one  band. 
In  each  bundle,  and  not  permanently  attached, 
then  the  fact  that  the  bnckke  accompany  tbe 
bands  win  not  prevent  the  bands  from  being  in- 
cluded In  and  outlaUe  nnder  tbedenominati<m 
of  band  Iron."  The  court  further  charged  the 
jury  "  That,  tbe  practical  queatlon  to  be  deter- 
mined by  the  Juir  is,  wbetherthe  articles  im- 
ported 1^  plaintiiiB  an  band,  hoop  or  aer<dl 
tnm;  or,  on  the  other  band,  cotton  ties;"  that 
"TIds  qutadon  most  b«  detennined  by  mer- 
cantile usage,  aaahownby  the  tesUmtmy  in  Um 
cause;  thaC  if  tlie  Jury  find  from  the  evidence 
that  aaid  artidea  are  cottwi  tlea,  and  are  known 
In  commcfce  aa  such,  then  tbeyarembjecttoa 
duty  <tf  8B  per  cent  ad  valorem/'  but  that,  "  If 
tbe  jtv^flM  Uiat  they  aie  bond,  hoop  or  Kndl  [CS8] 
Iron,  and  known  in  commerce  as  such,  they  are 


(diaige,  and  to  each  part  of  the  ume."  The  ver- 
dict waa  In  thcae  words:  "We,  the  Jury,  find  a 
verdict  for  the  plalndftinthe  sum  of  18, 7S2.N, 
and  that  sample  on  exhibition  in  court  and  in 
controversy  Is  ootton  ties."  A  Judgment  waa 
entered  for  said  amount 

Thedefendant  contends  that  tbe  court  charged 
the  Jury,  in  substance,  that  if  the  gooda  were 
and  were  known  aa  cotton  ties,  tbey  could  not 
be  at  tbe  aame  time  hand  iron;  and  that  Ibis 
was  error.  The  argument  Is,  that  the  t«rm 
"  band  Iron  "  may  inclode  an  article  known  as 
a"cotton  tie;"  that  tosay,  that  one  sort  of  band 
iron  is  known  fay  the  name  of  "  cotton  tie  "  la 
not  to  say  that  neccasarily  it  Is  no  longer  band 
iron:  that  all  that  waa  d<»e  to  the  bandfion  waa 
to  cut  it  into  lengtba  of  elevoi  feet  and  blacken 


Coogf^ 
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It;  aod  that  this  la  not  to  nuke  ■  muiufacture 
of  lion  not  otberwiae  provided  lor,  within  the 
statute. 

The  clurge  complained  of  .must  be  conBidered 
In  connection  wlttkall  that  occurred  at  tlie  trial, 
as  shown  by  the  record.  The  "note  of  evidence 
and  statement  of  facts"  sajs  thattheonlyisaue 
dlaputed  bv  the  defense,  and  the  only  qiiesUou 
to  be  decided,  was,  whether  the  articles  "  de- 
■cribed  in  the  petition  "  are  dutiableas  "  hoop, 
band  or  scroll  iToo,"  or  as  "manufactures  of 
Iron  not  othenriee  provided  for."  The  descrip- 
tion in  the  petition  says  tliat  the  articles  are  iron 
cotton  ties,  Inatrice,  each  "cut  to  tbe required 
length  of  eleven  leet,"  with  a  buckle  to  each 
strip.  The  recorddiowsthallberewasevidence 
clveD  on  the  trial,  by  witnesses  for  both  parties, 
but  on  what  subject  does  not  appear,  except 
that  some  evidence  was  given  as  to  "  mercan- 
tile usaee."  Evidence  maj  have  been  siven,  as 
to  wheuier  the  stripe  were  cut  in  lenguis  from 
merchantable  band  Iron,  or  cut  lulengthsin  tbe 
process  of  original  manufacture.  The  agreed 
[tS0]  usue  was,  as  to  whether  t^e  articles,  so  far  as 
the  strips  were  concerned,  were  ' '  bond  iron  " 
or  "  manufactures  of  iron  not  otherwise  pro- 
vided for."  The  court  placed  the  issue  before 
the  jury  as  being  whether  the  articles,  so  far  as 
the  strqw  were  concerned,  were  "band  iron"  or 
"cotton  ties."  Of  course,  the  buckles  were  not 
band  iron.  The  charge  was  tolheeffectthatlf 
the  articles  were  known  in  commerce  as  ' '  co^ 
ton  ties,"  and  were  not  known  in  commerce  as 
"  band  iron,"  they  were  subject  to  a  duty  of  85 
per  cent  ad  valorem,  as  "  manufactures  of  iron 
Dot  otherwise  provided  for,"  and  not  to  duty  as 

The  petition  avers  thai  the  cotton  ties,  com- 
posed of  the  strips  and  buckles,  "  constitute  a 
manufacture  of  iron  for  aspecial  and  important 
purpose. "  It  is  to  be  assumed  that  this  fact  was 
proved  under  the  general  issue  pleaded.  The 
verdict  distinctly  finds  that  the  articles  were 
"cotton  ties,"  which  is  to  be  taken  as  sending 
that  the  articles  were  not  "band  iron."  Not 
Aeing  "  band  iron,"  they  could  not,  under  the 
issues  tried,  have  been  other  than  "  manufnct- 
urea  of  iron  not  otherwise  provided  for."  The 
substance  of  the  whole  charge  was,  Ibat  if  the 
jury  found  tliat  the  articles  were  "  band  iron," 
the  correct  duty  had  been  imposed  and  the 

filoinliSs  could  not  recover.  The  strips  not  ite- 
n^  band  iron,  and  tlie  buckles,  certainly,  not 
bemgband  iron,  the  proper  duty  was  89  per  cent 
adt^oTtm. 

The  plaintiff  in  error  further  contends  that 
the  court  erred  in  charging  that  If  the  articles 
were  not  "  band  iron  ' ,  they  were  subject  to  a 
duty  of  3o  per  cent  otfeaiorwoi.  The  contention 
Is,  that  if  nhat  appears  to  have  been  done  in 
napect  of  the  Btnps,  lo  produce  the  article, 
amounted  to  a  manufacture,  it  brought  the  ar- 
ticle witliio  tbe  duty  of  11  cents  per  pound,  as 
falliDg  under  the  head  of  "All  other  descrip- 
tions of  rotted  or  lummcred  iron,  not  otherwise 


that  the  only  question  which   he   raised 
whether  the  articles  were  "  band  Iron,"  and 
dutiable  at  H  cents  per  pound,  or  whether  they 
were  dutiable  at  85  per  cent  (uf  t<i&»vm,as  "man- 
ufactures of  iron  not  otherwise  provided  for." 
This  is  shown  by  tbe  record  to  have  been  the 


he  raised  ft  cm  the  trial  Tbe  bill  of  excepdona 
distinctly  states  that  the  only  contention  of  tbe 
defendant  on  the  trial  was,  that  the  articles  were 
dutiable  as  "  band  or  hoop  iron." 

We  Anil  rut  error  t'n  Ou  rteord,  and  the  JtU^ 
mentu  ajffirmed. 


opinion  of  the  court: 

The  questions  presented  in  this  case  are  tbe 
same  as  those  in  the  other  suit  Iwtweeo  the  same 
parties,  decided  herewith  and,  for  the  reasons 
assigned  In  the  opbiton  in  that  case,  t/ie  jvdg- 
meJU  in  (Am  ea»e  it  ajfimed. 

True  oopr-   TsA; 

Junes  B.  HoKeoner,  Clett,  Bup.  Oourt.  D.  8. 


HENRY  FINE,  U.  S.  Marshal  for  tbe  Easi^  [2721 

BBK  DlBTBICT  OF  WlBCOHBIM,  Appt., 

THOMAS  O'NEIL. 

(See  8.  C,  U  Otto,  HS-SSS.) 
*wn  exeeuUon,  in  faear  of  United 


In  cam  of  ezecuttom  upon  Judgments  In  olvll  ac- 
tions, tbe  Doited  Statea  &  lubject  to  tbe  same  ax- 
emptlans-lDcludins  bomestead  eiempUoaa,  as  ap- 
ply to  private  peraoDS  br  tbe  law  of  the  state  In 
wbloh  the  fitopertj  levied  on  li  found. 

[No.  »e.] 
Argued  Sat.  it,  ISSS.      Decided  Den.  11,  tSSt. 


The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Mr.  WUUmb  a.  M»u7,  AuI.  Atty-Oea., 
for  appellant: 

Theexemptionlawsof  tbe  Slate  cannot  oper- 
ate against  the  United  Stales  :  <1)  becaiue  it  is 
an  invariable  rule  that  statutes  which  would  der- 
ogate from  the  powers  and  prerogatives  of  gov- 

iment,  or  tend  to  diminish  or  restrain  any  of 
rights  aud  interests,  cannot  be  held  to  apply 

... .._!___  jj  jg  espressly  named  U.  S.  v.  ter- 


Ton,  20  Wall.,  251  (87  U.  8.,  XXII.,  275);  foe- 
ing»  Baiikv.  U.  S.,  18  Wall.,  23»  (86  U.  8., 
XXII.,  62),  and  cases  dted;  Dwar.,  028;  8edg. 
Stat,  and  Const.  L.,  105,  895,  ed.,  1857  ;  andtZ) 
because,  section  B18  R.  B.,  while  it  adopts  ihe 
stale  laws  providing  executiou.  does  not  adopt 
any  restrictive  legislation  whldi  is  collateral  to 
those  laws,  &vte  v.  Zaeharie,  6  Pet. ,  669;  H'oy- 
man  v.  Soittiuird,  10  Wheat.,  1;  and  <3) because 
the  provifiton  of  section  986,  R.  S.,  that  execu- 
tions sued  out  bv  the  United  States  in  any  COUlt 
thereof,  in  one  State,  may  run  and  be  executed 
innny  other  Stale  or  in  any  Terriloi^,  is  repug- 
nant to  the  idea  that  such  process  was  intended 
to  be  affected  by  state  exemptions  of  any  kind 
under  section  916. 

It  has  been  ropeatedlyheld  by  this  court,  that 
the  independence  and  sovereignty  of  the  Na- 
tional OoTcmmeot  could  not  co-exist  with  a 


,,        lOfl'. 

ib.LiOOgIc 


RXK  T.  (ySWUj, 


poir«r  Id  the  wrenl  SUtea  lo  defeat 

FMB  the  exerdee  erf  ra7  of  Uke  powen  ddegated 
to  it,  and  that "  The  States  have  oo  poww,  hj 
tax^Uw  or  otliarwlaer  to  letard,  Impede,  dut- 
den  or  in  atiy  manner  owtrol  the  opwaacHi  of 
tlu  eomtltatlDnal  lawe  enacted  by  Oongnea  to 
cany  into  ezecutton  the  powen  veated  in  tlie 
Oenmd Oovenunent."  MeCvOoehv.  MwrnUiM. 
4  Wheat..  tM-.Wutan  t.ChaiiMtm.  3  PBt.,MB; 
OmAtU  T.  Nttada,  •  Wall,  88  (78  U.  &, 
XVm.,  74S):  iMMM  v.  Gmn.afBrU  Co..  IS 
PM.,  4SS:«M»,alao,CM)M:<#rT.Aiw,  11  WalL, 
118J78  U.  8.,  XX.,  122),  and  tr.  S. ». «. «.  Co.. 
17  Wan.,  888  (64  U.  S.,  XXI.,  SK);  WivBM 
T.  dmi&Hd.  10  Wheat.,  48;  Bank  of  U.  S.  i 
BcMead,  10  Wheat,  «1;  Bwn  v.  Aiivftten, 
Pet..  888. 

If  a  State  cannot  1»7  a  lax  on  the  final  proccBi 
of  the  Federal  Cooita,  by  a  parity  of  reasoning, 
tt  cannot  vitlidTaw  {Koper^  fmn  tlie  operatiDii 
of  aiicb  pnceai. 

The  JndlclBl  power  baa  heretofore  been  oon- 
aidered  amide  for  tlw  puipoeee  of  tbeConsttto- 
ticHi,  Jbr«»  V.  BuiOtr,  1  Wheat.,  804;  TImm*- 
JM  T.  2>acff,  100  D.  S.,  856  (XXV.,  64B);  bat 
wo  fear  it  must  Iwreafter  be  legaided  aaa  deta- 
iloD,  if  it  reM  wHb  the  Mmal  States  to  my 
wbMlter  any  and,  if  any,  how  much  of  tlie  de- 
fendanfaproper^mayheaeiiedi:^^  -  - 
cation  iMned  Dy  a  Feaecal  Cknut. 

Aa  waa  lald  of  tlie  power  of  taxation  by  the 
Chi^  JuttfM  In  JCiAilMA  v.  J6M«ia»d,  ' 
Whnt..818,  theadndsionof  apowermaSti 

,.^, ainr  proper^  from  the  operation  of 

H,lBDeoMMifly  (* 
without  limit. 


a  final  t»ooeH7u  neoMMifly  tlteadgnMon  of  a 


Hoo 


d  ^ypeaied  for  appellee. 


s  deHverad  tlie  opinion 

fA  the  oonTt: 

Thla  ia  a  bill  In  equltr  filed  by  the  ^ipellee, 
pnying  tor  a  perpetual  injunction  to  reettain 
the  imeltant.  then  United  Stalea  Manhal  for 
tliB  maitrici,  from  further  proceeding  undtrajl. 

/■a.,  laroed  u-         '  '  ---..-- 

oftbeUnltei 
EaatenlMM 

peOee  and  othen,  and  which  bad 
loJ  estate  alleged  to  be  the  homestead  of  the 
tmpelke,  and  exempt  under  the  laws  <rf  that 
Blatefiom  sale  on  execution.  The  piemisee  lev- 
ied on  are  deacrfbed  to  the  UU  as  forty  acres 
of  land,  "with  a  dwelUng'jiouae  and  ^^mrte- 
nancea  tlwreon  occupied  iiy  tite  anwllee  u  a 
nsidence  tot  bimaelf  and  family,  ctmsisting  of 
Ms  wife  and  seven  diQdren,  the  same  beiiw  used 
for  sgrlcultutal  poiposea,  not  Included  m  any 
town,  d^  or  village  plot,  and  allcffed  to  beof  the 
valne  <A  96,000  aSd  upwards;  bm  it  is  svened 
that  the  cause  ot  action  upon  wbicb  the  Judg- 
ment was  rendered,  waa  not  for  any  debt  or  lia- 
blUty  contracted  prior  lo  Jsnaaiy  1, 18M. 

To  this  UU  tltere  was  filed  a  general  demuner 
few  want  of  equiRr,  which  being  ovenuled,  and 
the  sppdlant  decUidng  to  answer  w  {dead,  s  do- 
creewas  rendared,gnntlng  tlie  rdief  myed  for, 
from  which  this  m>eal  le  proeeculed. 

Tbs  pfovtsiim  <H  the  Blatnle  of  Wisconsin  on 
the  snMeet  of  Itomcstead  exemptioos,  the  bene- 
mn^wbiidi  was  eecated  to  the  ^ipellee  by  the 
dcoee  qipealed  from,  is  as  follows: 

/Ahmneetead,  to  be  sslected  by  the  owner 
thcraof,  consisUag,  when  not  incnidsd  In  any 
Bee  18  Qrto. 


village  or  dty,  of  any  quantity  of  land,  not  ex- 
ceeding f  orCT  acres,  used  for  agricultiual  pur- 
poses, snd^rtKnlndudedlnanrdtycN'vUlBge, 


of  a  quantity  of  land  not  exceeding  one  fourth 
of  an  acre,  and  the  dwdling-touse  theteon  and 
its  appurttnanoee,  owned  snd  occupied  by  any 
Kdoent  of  this  Stale,  shall  be  exempt  from  sdz- 
nre  or  sale  oo  execution,  from  the  Hen  of  every 
Judgment,  and  from  liabill^  In  any  form  for  [2731 
the  debts  of  such  owner,  except  laborets',  tue- 
diaoka'  and  purchase  monev  liens,  and  mort- 
gages lawfully  executed,  ana  taxes  lawfully  as- 
seaaed,  viA  excffgi  as  otherwise  ^ectally  \iro- 
vided  In  tbwe  statutes,"  etc  Bev.  Stat  Wis., 
1B78,  788.  ch.  ISO,  sec  2888. 

This  statutory  provision  was  enacted  In  ex- 
preas  compliance  with  a  constitutional  Injunc- 
tion, wherain  it  was  decbred,  in  the  ITth  sec- 
tion of  the  Bill  of  Rights,  that  "  The  privilege 
of  thedetitor  to  enjoy  the  neceesary  comforts  of 
life  shall  be  recognlied  by  wboioKnae  lawe." 
PMpt  V.  Awtwv,  0  Wis. ,  7(MBS. 

And  it  has  beiai  the  constant  poUct  of  the 
State  In  this  legislation,  as  constnied  og  many 
decisions  of  its  Bniweme  Cooit,  lo  favor  \ij  lib- 
eral interptetaHons,  the  exconptions  in  fiivor  of 
the  debtor.  "Fwit  cannot  De  denied,"  aaya 
that  court,  hi  .fiaiuon  V.  .B^ar.St  Wis.  ,aS8-6Ci7, 
"That,in  all  theenactmenlafound  In  our  statute- 
books  in  regard  to  homestead  exemption,  the 
most  seduknis  care  is  manifest  to  secure  the 
homestead  lo  the  debtor  and  to  his  wife  and  fam- 
ily, against  all  debte  not  expreedy  charged  upon 
it" 

We  have  found  no  case  In  which  tluquestiaai 
has  been  raised ,  or  where  there  has  been  any  ex- 
pression of  Judicial  opiniiKi,  whetha  the  exemp- 
tkm  would  prevail  or  not,  as  to  Judgments  m 
hfor  of  the  State;  bat  we  do  not  doubt,  from 


its  courts.  If  the  question  should  be 


heU  by 
(Uiectrt 


In  the  case  of  Doe  v.  Deawn,  11  Ga.,  78,  it 
IS  decided  by  the  Supreme  Ckmrt  of  Georgia, 
In  1852.  that  Ota  Stale  was  bound  by  Ads  of 
theLegislature,exempting  certain  articlra  of  per- 
sonal propeity  from  levy  and  ssk  for  debts,  for 
the  benefltoithewlfeand  children  of  thedeU- 
or.  so  that  they  could  not  be  seized  and  sold  un- 
der execution  for  the  payment  tA  taxes.  The 
court  said,  p.  68:  "  These  laws  are  founded  in 
a  humane  rwud  to  the  women  and  children  of 
famtUea.  The  preamble  to  the  Act  of  1888  an- 
nounces the  grounds  on  whidi  the  Iiegislature 
acted.  '^^^^((('(isitslEuiguue),  'ildoesnot 
comport  with  Justice  and  expediency  to  deprive 


in  tlie  policy  of  our  own  legislation  upon  this 
"'irt-mBtler." 

'.  Thompson,  in  his  treatise  on  Homesteads 
and  Exemptions,  section  88fl,  says:  "In  many 
of  the  States,  this  question  is  determined  by  the 
express  provisions  of  statutes,  which  declare, 
in  various  terms,  that  nothing  sbsll  be  exempt 
bom  execodon  where  the  dd)t,   otbw  thim 


i.GoogI 


I  Coim  at  TBH  UsmD  STAm, 


Oct.  I 


ibUc  UXM,  la  dns  the  BtBte,orirbam  theddrt  ti 
lor  public  tmcB  legally  ■waiiod  ■afaa  tha  hmne- 
■tMd  Of  otber  property;  or  wboe  the  detnmnd 


pal 
for 


k  tor  npubllc  wrong  committed,  pmdihed  by 
flue.  But  when  tlu  queaUon  bu  arlaea,  in  the 
■tience  of  atetutee,  the  hlglieat  cooiti  of  the 
BtUes,  with  two  ezceptloDB,  h&re  held  other- 


The  cue  of  (hmmoiuMotSt  t.  Cook  8  Bueb, 
290,  which  ia  one  of  the  excepltonf  refoRed  to, 
i*  shown,  however,  to  have  been  materially 
qoalifled  br  the  dedaton  In  CbmmMMeaottA  t. 
1^.12  Bnab,  288.  That  of  Amfc*  ▼.«««,  54 
Oa.,86,  tonied  on  tlie  point  that  the  ozempttm 
clafmed,  operated  retroapectively,  and  waa  dis- 
allowed cm  the  authority  of  Owm  t.  Barry,  15 


UM  point  are,  pcacticaUr,  unanimoui. 

It  i*  nid,  however,  that  the  laws  of  the  State 
creating  theae  ezemptiona  are  not  lawa  for  the 
United  SUtea;  %ndthls  la  certainly  true,  unleaa 
they  have  been  made  euch  by  CooKreai  itself. 
Thu  haa  not  been  an  open  qneadon  in  this 
court  since  the  decision  in  the  cases  of  Wagman 
▼,  Baulhard,  10  Wheat.,  1,  and  of  Bavk  v. 
BaltUad,  10  Wheat.,  SI.  Mr.  JiuHee  Thomp- 
aon,  ddivering  the  opinion  of  the  court  In  the 
latter  caae,  said:  "An  ofBcer  of  the  United 
Slates  canoo^  in  the  discharge  of  his  duty,  be 
nvemed  and  controlled  by  state  laws,  any  fur- 
ther tbui  each  laws  have  been  adopted  and 
aanctjoned  by  the  Iwislattve  authority  of  the 
United  States.    And  ue  does  not,  In  such  case. 


such  Uw.  An  execution  is  the  fruit  and  end  of 
the  salt,  and  la  very  aptly  called  the  life  of  the 
law.  The  soit  doea  not  terminate  with  the 
judgment;  and  aD  proceedings  on  the  execution 
are  proceediiu^  in  the  suit,"  etc.  In  Woj/man 
[277]  T'  'SEwtftord,  10  Wheat.,  48,  Chi^JutHee  Har- 
shall  had  said  that  the  proposition  was  "One  of 
those  pc^tlcal  aziODU,BD  attempt  to  demonstnle 
which  woold  be  a  waste  of  ailment  not  to  be 

The  question,  therefore.  Is  whether  the  Unit 
ed  Stata,  by  an  appropriate  leglslatiTe  Act,  has 
adopted  thelaws  of  Wisconslii,  exempting  home- 
steads from  execution  and,  if  at  all,  whether 
they  applv  In  cases  of  esecutions  upon  Judg- 
ments in  lavor  of  the  United  States. 

Section  VIS,  Rev.  Sut.,  is  as  follows:  "The 
party  recovering  a  Judgment  In  any  common 
law  cauae  In  any  clreult  or  district  court,  shall 
be  entitled  to  sunllar  remedies  upon  the  some, 
1^  execution  or  otherwise,  to  resich  the  proper- 
ty of  the  Jud^nent  debtor,  as  en  now  provided 
In  like  causes  by  the  laws  of  the  State  in  which 
such  court  is  held,  or  by  any  such  laws  hereaft- 
er enacted,  which  may  be  adopted  by  general 
ruleaof  such  circuit  or  district  courta;  andauch 


courts  mav,  ^m  lime  to  tbne,  ^  general  rules, 

.    such  stale  laws  as  may  Dereafler  be  in 

force  in  sudi  State  In  relation  to  remedies  upon 


Judgmenia  aa  aforeasld,  by  execution  or 
wise." 

This  provision,  in  its  present  form,  has  been 
In  force  since  June  1,  1878,  and  is  part  of  the 
«th  sectim  of  the  Act  "  to  further  the  admin- 
Istratton  of  justice, "  approved  on  that  date.  17 
8taLatL.,lM.  It  ia  the  result  of  a  policy  that 
originated  with  the  organization  of  our  judl- 
1>S 


dal  mtem.  The  14th  aeotfan  of  the  Judldary 
Act  of  178V,  1  Stat  at  L..  81,  ptovlded  thai  the 
courts  of  the  United  States  should  have  "Pow- 
er to  Issue  writs  of  tdrt  pteiat,  habev  eerpu$ 
and  all  other  wrlta  notqndaUy  provided  for  by 
statute,  wUdi  may  be  naceaiary  for  the  exer- 
daeof  their  reflective  jurisdictions,  and  agree- 
aUe  to  the  princlplea  aDd  usages  of  law;"  and 
this  waa  held  to  embrace  executions  upon  tadg- 
meuM.  Waymonv.  &u(A<ml[wjrra].  Butdmul- 
taneoualy  with  the  Judiciary  Act,  September 
29, 1788 tl  Stat  at  L.,  08],  was  paased  the  fiiat 
"  Act  to  regulate  prooessea  in  the  coarta  of  the 
United  SUtea,"  in  which  it  was  enacted,  "that, 
until  further  provision  shall  be  made,  and  ex- 
cept whereby  this  Act  or  other  statutes  of  the 
United  States  Is  otberwlae  provided,  tbe  forma 


modes  of  process  and  rates  of         .     __    _ 

judges,  in  the  circuit  and  district  courta,  In  Boita 
at  common  Uw,  shall  be  tbe  same  in  each  State 
reepectivdv  as  are  now  need  or  allowed  in  the  [X78] 
Simeme  Courta  of  the  same." 

This  Act  was  temporary,  and  expired  by  ita 
own  limitation  at  the  end  of  the  next  session  of 
Congroas.  The  Act  of  Hav  B,  17fta  [1  Stat,  at 
Ii.,ST4i,  provided,  thst  the  forma  of  writs,  pxe- 
cutlonsand  other' process,  and  the  forms  and 
modes  of  proceed&g  in  suits  at  common  law 
■Mould  continue  to  be  the  same  as  authorized 
br  Uw  Act  of  1780,  "Subject,  however,  to  such 
altetatlons  and  additions  aa  the  eald  courts  re- 
spectively shall,  intheirdiscretion.deem  expedi- 
ent, or  to  such  regulaticms  aa  the  Supreme  Court 
shall  think  {m>per,from  time  to  time,  \if  rule  to 
preacribe  to  any  circuit  or  district  court  con- 
cemingtheaame."!  8tat.atL.,27S.  This  legis- 
lation came  under  review  in  this  court  in  tbe 
caaes  of  Wajfnuait.Botilhari,  and  Bank  v.Bel- 
ttead,  in  the  latlerof  which  It  is  ssld.tO  Wheat., 
60:  "The  general  poUcyof  allthe  lawsonthis 
subject  is  very  apparent.  It  was  Intended  tu 
''"'and  conform  to  the  state  process  and  pro- 
iga  aa  the  general  rule,  but  under  such 


of  the  United  Slates.  Th^  have  authority  .there- 
fore, from  time  to  time,  to  alter  tbe  proceaa  in 
such  manner  aa  ther  ahall  deem  expedient,  and 
likewise  to  make  additicms  Ibercto,  which  nec- 
easaifly  impUea  a  powM  to  enlarge  the  effect 
and  opeianon  id  the  process." 

This  dlacretionary  power  in  tbe  courts  of  tbe 
United  States,  was  reatricted  by  tbe  Act  of  May 
19. 1838,  4  Sut.  at  L.,  278,  so  that  thereafter 
writs  of  execution  and  other  final  proceaa  issued 
on  judgments  rendered  in  any  of  ibe  courts  of 
the  Umted  Statea  and  the  jwoceedlnga  tbereun- 
on,  should  be  the  same,  except  their  Etyle,tn  eaui 
State  reapectlvely,  as  were  then  used  In  tha 
courts  of  such  State;  provided,  however,  that  it 
should  be  in  tbe  power  of  the  courts,  if  th^ 
saw  fit  In  their  discretion,  XfV  rule  of  court,  so 
far  to  ^ter  flnal  process  in  add  courts,  as  to  con- 
form the  same  to  any  change  which  might  t>e 
adopted  by  the  Ijegialatures  of  the  reapectlTo 
States  for  the  state  courts. 

It  win  be  seen,  from  this  provision,  thst  It  was 
theresfter  prohibited  to  tbe  courts  of  Ibe  United 
States,  either  to  adopt  or  recogoize  any  form  of 
execution  or  give  any  effect  to  It,  exrapt  such 
as  was,  at  the  time  of  tbe  passage  of  the  Act. 
or  had  BUbaequenlly  becomeat  tbetlme  of  thel:  [^Tt 
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oootinued  in' f  oice,  and  is  DDw  Qmbodled  In  I 
tioa  910  of  the  Reriwd  StatutM,  aiitady  quoted. 

In  Betrt  t.  BiiufAtm.O  Pet,  SS9,  wblch  wu 
■oTemcd  br  the  Act  of  1828,  It  wm  held  tbat 
''The  woms, '  the  proceedings  on  the  writs  of 
«iKntl0D  and  other  final  proceas,'  must,  from 
tlieir  very  import,  be  construed  to  Include  all 
tbe  law*  irtiich  r^nlate  tlM  rights,  duties  and 
conduct  of  offlcera  In  the  Mrrice  of  such  proc- 
««,  according  to  lu  exigency,  upon  the  penon 
or  proper^  of  the  execution  denlor,  and  also 
■11  the  ezemptions  from  arreat  or  Imprisonment 
nnder  anch  process  created  br  those  laws.'' 

It  is  further  to  be  obserred  that  no  distinc- 
tim  is  made,  in  any  of  these  statutes  on  the  sub- 
ject, Iwtween  executions onjudgmentsiu  favor 
Ot  private  parties,  and  on  those  In  favnr  of  the 
United  Statea.  And  as  there  is  no  provision  as 
to  die  effect  of  eiecutiona  at  all,  except  as  con- 
tained In  this  legisiation,  it  follows  neceagarily 
tbat  ijie  exempuons  from  levy  and  sale,  under 
executions  of  one  class,  apply  equally  to  all,  in- 
doding  those  on  Indgments  recovered  b^  the 
Vniied  Stales.  The  general  power  to  issue 
proceas.  originally  conferred  ]>j  section  14  of 
the  Judicinry  Act  of  1T89  [1  Btat.  at  L.,  78], 
trhich  DowappearsaasectlonTlS,  Rev.  Btat.,  as 
l«ing  in  pari  materia  with  that  conlalned  in 
section  910,  must  be  construed  as  subject  to  the 
■Mne  Kmltationa,  especially  oa  the  general  pow- 
er is  confined  in  express  terms  to  writs  not  spe- 
dflcally  provided  for  by  stntute,  and  hence,  ex 
ri  termini,  embraces  none  included  in  the  subse- 
quent section.  Besides,  as  was  said  fav  Oh.  J. 
Marshall,  in  Wai/man  t.  SntOuinl,  10  Wheat., 
1-24,  "  This  section  provides  sinsly  for  Issuing 
tike  writ,  and  prescribes  no  rule  tor  the  conduct 
of  the  officer  while  obeying  its  mandate." 

Asthe  Statute  of  WiBConsio.eiempling  home- 
steads from  ievv  and  sale  upon  executions,  was 
io  force  ntthe  time  the  Act  of  Congress  of  June 
1, 1872  [17  Stat,  at  L.,  196],  took  effect,  and  has 
retnainM  80  continuously  from  that  time,  ilelso 
follows  that  the  exemption  has  thereby  become 
alawof  the  United  States  within  tbat  Stale,  and 
^^lies  to  executions  issued  upon  judgments  in 
anl  causes  recovered  in  tbcir  courts  in  tbeir 
((u|j  own  name  and  behalf,  equally  with  those  upon 
Judgments  rendered  in  favor  of  private  parties, 
LiW9  of  Wisconsin  for  1848,  pp.  40^1 ;  Hev. 
But.  Wis..  1871,  sec.  28,  p.  1543. 

This  conclusion  cannot  be  avoided  by  the  con- 
sideration which  boa  been  urged  upon  us,  that 
the  Process  Acts  do  not  limit  the  sovereign  rights 
of  tbo  United  States,  upon  the  principle  Chat  the 
Sovereign  la  not  bound  by  aucn  taws,  unless  be 
b  expressly  named.  These  laws  are  the  expres- 
sion of  the  sovereign  will  on  the  subject,  and 
arc  CWicluaive  upon  the  Judicial  and  executive 
(dken  to  whom  tliey  are  addressed ;  and  as 
Ibey  forbid  the  issue  of  an  execution  In  every 
case,  except  subject  to  tbe  limitations  wbicn 
they  mention,  and  as  there  is  no  authority  to 
fanie  an  execution  in  any  case  wbatever,.except 
na  conferred  by  tliem,  tbe  sovereign  tight  in- 
voked Is  left  without  the  means  of  vindication. 
The  United  States  cannotcnforce  tbe  collection 
of  a  debt  from  an  unwilling  debtor,  except  by 
judicial  proceas.  They  must  bring  a  suit  and 
obtaiQ  a  jiidnnent.  To  reap  tlie  fruit  of  that 
judgment,  they  must  cause  an  execution  '-  '- 
Bee  IS  Otto. 


me.  Tlw  courts  bave  no  inherent  anthori^  to 
lake  any  one  of  theae  atepa,  except  aa  it  nay 
have  been  conferred  by  the  legislative  depar^ 
ment;  tor  they  can  exerdse  no  jurisdiction,  ex- 
cept as  Um  law  confeia  and  limits  It  And  if 
tbe  laws  in  queation  do  not  permit  an  exeeudon 
to  Issue  upon  a  Judgment  in  favor  of  the  United 
States,  except  subjwt  to  the  exemptions  which 
apply  to  cituena,  there  ore  no  o  then  which  con- 
fer nutluirtty  to  Issue  any  execution  at  all.  For, 
as  was  aaid  by  Mr.  JutUce  Daniel,  In  Cbry  v. 
OurA'i,  8  How.,  236-24S,  "  The  courts  of  the 
United  Statea  are  all  limited  in  their  nature  and 
constitution,  and  have  not  tbe  powers  Inherent 
in  courts  existing  bj  prescription  or  by  the  com- 

Thls  objection  Is  also  met  expressly  by  th« 
decision  of  this  court  In  the  case  of  U.  8.  T. 
fn/oAt,  14  Pet.,  301.  It  was  there  decided  *liat 
the  Act  of  May  19,  1828  [4  Stat,  at  L.,  278], 
gives  tbe  debtors  imprisoned  under  executions 
from  tbe  courts  of  tbe  United  States,  at  tbesuit 
of  the  United  Stales,  the  privilege  of  Jail  limits 
in  the  several  States,  as -they  were  fixed  by  the 
laws  of  the  several  States  nt  the  date  of  tbat  Act. 
It  wastbcre  objected,  aalieTC,  that  the  provision 
of  the  statute  lUd  not  emiirace  executions  issued  [xsi] 
on  Judgments  rendered  in  favor  of  the  United 
States,  upon  tbe  ground  that  the  United  Ststea 
are  never  to  be  considered  as  embraced  in  any 
statute,  unless  expressly  named.  Jfr.  Jiatiet 
Barbour  delivered  tbe  opinion  of  the  court  and 
said:  "The  words  ot  this  section  being  'that 
writs  of  execution  and  otlier  final  process,  iasued 
on  judgments  and  decrees  rendered  in  any  of 
tbe  courts  of  the  United   States,'  It  Is  obvious 


by  a  construction  founded  upon  the  principle 
Just  stated."  Referring  to  the  maxim,  ^uUum 
ttmpuM  occurrit  rcgi,  be  says  it  rests  on  the 
ground  tliat  no  laches  shall  be  imputed  to  the 
Sovereign,  but  he  adds,  "Not  upon  any  notion 
of  prerogative;  for  even  In  England,  where  the 
doctrine  i*  stated  under  the  head,  of  prerogative, 
this,  in  effect,  means  nothing  more  than  that 
this  exception  is  made  from  tbe  statute  for  tbe 
public  good  1  and  the  King  represents  tbe  notion. 
The  real  cround  is  a  great  principle  of  public 
policy,  which  belongs  alike  Io  oU  governments, 
tbat  tne  public  interest  should  not  he  prejudiced 
by  the  negligence  of  public  officers,  to  whose 
care  they  are  confided.  Without  undertaking 
U}  lay  down  any  general  rule  as  applicable  to 
cases  of  tliis  kind,  we  feel  aatisfied  Uiat  when, 
as  in  this  case,  a  statute,  which  proposes  only 
to  regulate  the  mode  of  proceeding  In  suits.doea 
not  devest  tbe  public  of  any  right,  does  not  vio- 
late any  principle  of  public  policy;  but,  on  Ibe 
contraiT,  makes  provisions.  In  accordance  with 
the  policy  which  the  goverroent  has  indicaied 
by  many  Acta  of  previous  legislation,  to  con- 
form to  state  laws,  in  giving  to  persona  impris- 
oned under  tbeir  execution  the  privilege  of  jail 
limits:  we  sliali  best  cany  into  effect  a»  legis- 
lative intent,  by  construing  the  executions  at 
the  suit  of  the  United  Btatei,  to  be  embraced 
within  the  Act  of  1828." 

The  same  line  of  reasoning  was  adopted  tiy 
this  court  In  the  case  of  Oreen  v.  U.S.,i  Wall. , 
6S5  [76  U.  S.,  XIZ..  8061.  It  was  there  held 
that  the  Act  of  Julv2. 1864  [IS  Stat.  atL.,  S44]. 
whkb  enacts  that  ui  courts  of  tbe  United  Statea 
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there  ifaall  be  do  ezcludon  of  uty  wttneag  la 
dTilactiiMu,  "becatuebelaaputrtootiiiter- 
eated  in  tlie  iMue  tried;"  and  the  ameadatoir 
Act  of  Much  8,  1860  [18  SUt.  U  L..  OSS],tna^- 
ing  certain  excepdooi  to  the  rule,  apply  todrll 
acnona  in  which  the  United  Statea  are  a  parW, 
[282]  u  well  M  to  those  between  private  peraooB.  It 
waa  argued  by  the  Attomef-Oeneral,  that  the 
statniM  were  meant  to  give  tioth  paitlea  an  equal 
Btandlng  In  court  In  reapect  to  evidence ;  that 
the  United  Slates,  not  bdnc  abb  to  testify,  n 
Mrtj  opposed  to  them  ahould  not  be  allowed  to 
do  so  eftber;  and  that,  Indepeadeatlyof  this,  It 
waa  a  rule  ol  construction  that  "theKlng  la  not 
bound  by  any  Act  of  Parliament,  unleaa  he  be 


to  acta  of  legislation  which  lav  down  general 
rales  of  ^omdure  in  dvll  acUons.  The  very 
fact  that  it  is  confined-to  etvH  actions  would 


a  neceaaa^part; 
criminal  actioua  which  are  excloded  ex  vi  ter- 
mitu;  and  If  It  bad  been  the  inteot  to  exclude 
■n  other  actiona  In  whkh  the  government  is  a 
party,  it  would  have  been  more  natuAkl  and 

tawtf 


would  then  have  correaponded  prediely  with 
Buch  intent.  Expressed  as  ft  la,  the  intent  aeenu 
to«mbT>ce,  instead  of  excluding,  civil  acUona 
in  which  the  government  Is  a  part;.  Nothing 
adverse  to  thla  view  can  be  gathi|n!l  from  Uie 
exceptions  made  in  the  Amendment  paawd  in 
1865." 

And  although  it  baa  been  decided  by  the 
highest  Judicial  tribunab  in  England,  FtalUer 
v.  Oueen,  S  B.  &  S.,  261 ;  Diaxm  v.  London 
BmeUl  Amu  Oo..  L.  R.,  1  App.  Caa.,  S82,  that 
the  Sovereign  is  entitled  to  the  use  of  a  patented 
proceaa  or  invention  without  compensation  to 
the  patentee,  becanae  tbe  privilege  gnuted  by 
the  letters  patent  tsgranted  against  tbe  subjects 
<mly,  and  not  agalut  the  (>own,  a  contrary 
doctrine  was  held  by  this  court  in  Jam^  v. 
OampUa,  104  U.  S.,  8M  [XXVI.,  7801,  topie- 
vaillD  thlscountiy.  JA-.  Ju«C£m  Bradley,  de- 
rsB«i  Uvcrlngtbe  opinion  of  the  court  in  that  case, 
ISB9J  g^^.  'fThe  United  States  hasnosuch  preroga- 
tive as  that  which  Is  claimed  by  the  Sovereigns 
of  England,  bv  which  it  can  reserve  to  itself. 
either  ezpreariy  or  by  Implication,  a  superior 
dominion  and  use,  In  that  which  it  grants  by 
letters  patent  to  thoae  who  entitle  tbemaelves  to 
■uch  grantsL  The  Oovennnent  of  the  United 
States,  as  well  as  the  citizen,  is  subject  to  the 
Constltntton;  and  when  it  jpvita  a  patent,  tbe 
giantee  is  entitled  toil  aa  a  matter  (url^t,and 
does  not  receive  iL  aa  waa  origtually  lupposed 
to  be  tbe  case  in  England,  a»  a  matter  of  grace 
and  favor." 
It  is  true  that  in  tbe  case  of  U.  S.  v.  Baren. 


Stat,  at  L.,  617];  but  in  that  case  Mr.  Juttieg 
CUflord  look  jMlna,  by  a  careful  .collation  of 
numerous  provialona  of  the  statute,  to  show 
that  the  words  "creditor  or  creditors,"  aa  con- 
tained in  the  Act,  did  not  include  tho  United 
Stales,  BdopUng  and  extending  the  deflnlti(» 
by  Mr.  /tutiee  Blackburn.  In  Woodt  v.  Da  Mat- 
few,  8  Hurl.  &C.,fWS,  because  used  In  tbe sens« 
of  persons  having  a  claim  which  can  be  proved 
under  tbe  bankruptcr,  and  not  required  by  th» 
Act  to  be  paid  In  full  In  pt«terance  of  all  oth- 
ers. But  the  Bankrupt  Act  furnished  dcarev- 
jdence  of  the  policy  of  Congress,  in  reference  to- 
exemptions  of  property  from  aale  for  tbe  pay- 
ment of  debta,  by  excepting  from  its  openlieA. 
personal  property,  necesaaiy  tw  tho  nae  of  thft 
family,  ta  the  amount  of  (000,  and  flocb  otter 
proputy  aa  was  exempt  fnan  exacntion  by  the 
laws  of  tbe  United  States,  and  of  tbe  state  of  lb» 
debtor's  domiclL  Bev.  Stat.,  sec.  6045.  And 
Congress,  dnce  May  fiO,  1862, 12  Stat,  at  L.,8S2, 
when  it  paased  tbe  first  Act,  providing  for  lb» 
acqnisiwm  of  homeeteada  ror  actual  seltleia 
upon  the  public  tauda,  made  Ihdr  axanption 
tmm  sale  on  execution  a  permanent  part  of  a 
naticHial  policy,  by  declaring  that  lamls  so  ac- 
quired should  not,  "  in  any  event,  become  liabl« 
to  the  aatlsfacUon  of  any  debt  contracted  ^ior 
to  the  Issuing  of  the  patent  therefor."  Rev. 
BtaL,  aec  22W;  Bej/moHr  v.  Anifuim,  8  Dia 
487:  Rumta  v.  Lovth.  31  Minn.,  1«7. 

If  a  contrary  construction  to  the  Process' Acta, 
abouid  be  given,  on  tbe  ground  that  they  do  not 
include  the  United  Statea,  which,  althoiuft  a  lit-  j^ba,\ 
Igant,  continues,  neverlAeless,  to  exerdse  the  L**>*' 
prerogatives  of  a  Sovereign ,  it  would  follow  that 
tbey  might  resort  to  anv  writ  known  to  the  com - 
mon  law,  however  antlqnated  or  obsolete,  and 
in  defiance  of  the  progress  of  entljdilened  Iwia- 
latlon  on  that  autnect^  revive  all  uie  hardahtna 
of  Imprisonment  for  dAt,  even  witbont  the  lib- 
erty of  local  statutory  iafl  limits.  Butthatlhia 
Is  not  within  the  meaning  of  theae  Acta  of  Con- 
gress, we  have  positive  and  plenaty  moot  in 
eection  1049  of  the  Revlaed  Siatntee.  Thia  waa 
aectlon  14  of  tbe  Act  of  June  1,  ISTO,  17  Btat. 
at  L.,  ISe.  It  provides  that  "When  a  poor  con- 
_!-.  — '—icedby  any  court  of  the  United  8tate» 


abas  been   confined  la 
V  for  the  non-paymeoL 
of  sbcb  fine  or  hoe  and  cost,  he  may  m^aj 


Buui  uuc,  or  fine  and  cost,  and  after  notice  to- 
the  District  Atlom^  of  the  United  Slates,  who 
may  appear,  offer  evidence,  and  be  beaid,  the- 
commudoner  shall  proceed  to  bear  and  aeter- 
mine  the  matter;  and  If  on  examination  ft  shall 
ai^ieartoblm  Oiatsuch  convict  la  unable  to  pay 
such  fine  or  fine  and  cost,  and  tbat  he  an. 
not  any  property  exceediqg  twenty  dollaa  in 
value,  except  aucb  aa  ia  by  law  exempt  from 
being  taken  on  execution  rordebt,  Uie  commls- 
sloner  shall  administer  to  him"  an  oath,  tha 
form  of  which  Is  set  out,  in  which  he  aweara 
that  he  hoa  not  any  property,  real  or  peraonal, 
to  the  amount  of  ^6,  except  aucb  as  is  by  law- 
exempt  from  being  taken  on  dvil  precept  tat^ 
debt  by  tbe  laws  of  the  Slate  where  the  oath  ia. 
administered,  and  that  he  has 


any  way  conveyed  or  concealed,  i 


property  Ia 
In  any  way 
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dlqiOMdof.forbiBfiituTeaMarbaMdt  "Aad 
tbneupon,"  the  HUute  proceedi,  "«ucb  — 
TictahaUbe  diitctuiratd/etc.  ThUiectl 
repeated  as  secUon  SSM.  Bev.  Btat.  U.  S.,  nn- 
derthe  titk,  R«niHioii  at  Fliica,  Penalties  aad 
Forfeitures. 

NotblDg  can  be  more  clear  IIud  this,  a  a 
tecognltioD  bv  CoDgren,  that  in  case  at  ei 
tiow  imoD  Judgments  in  gItU  actions. 
United  Statu  are  subject  to  tbe  same  exemp- 
Horn  aa  ».pplj  to  private  penoni  br  the  law  of 
,-,  the  State  lo  which  the  prt^iertr  levied  on  is 
'found;  andthat.bj'thispioTlsion,  in  favor  cC 
poor  oonvicta,  it  was  intended,  even  in  cases  of 
NDlences  for  floBi  tor  criminal  i^eneea  against 
the  laws  of  the  United  States,  that  the  execu- 
tion against  property  for  It*  c(dlectioo,  ibould 
be  subjected  to  the  same  exemptions  as  in  civil 
cases. 

In  the  MagAOcn  OoUege  Ca*c,  11  Coke,  66  ft, 
L»rd  Coke  ,  referring  to  LordBerkeUy't  Cott, 
Plowd.,  S46,  declare*  that  it  whs  there  held 


■id  Act,"  he*  continues,  "shall  not  tdnd  the 
King  onW,  where  be  took  an  estate  In  his  natu- 
nlcapadtj,  aa  tohim  and  Ibebeinmaleofhis 
bodj,  but  wsowhenheclalmaaninheritanceaa 
King  by  bis  prerogative."  By  poHty  of  reason- 
iog,  based  oa  the  declared  public  poli«^  of 
SUtea,  where  the  Peoide  are  tbe  Sover^gn,  laws 
wUch  are  Acts  of  pteservatitHi  of  tbe  nome  of 
tha  family,  exclude  thesoppositicm  of  any  ad- 
vetM  public  biteiest,  because  none  can  be 
thought  hoetHe  to  that,  and  thecase  is  brought 
within  tbe  bnmane  exception  that  idmtUes  the 
pobHc  good  with  the  private  rl^t,  and  declares 
"Tbat  genoalttatulef,  which  provide - 


ly  and  prtdlaUe  remedy  for  tae  matatt^iance 
<rf  religion,  Ibe  advancement  of  good  learning 
■nd  for  tbe  relief  of  tbe  poor,  diall  be  extended 
generally  according  to  their  words;"  for  ctvtU- 
uUon  has  no  promise  that  is  not  nourished  In 
tbe  boeom  <rf  tne  secure  and  well  ordered  house- 
hold. 
lUdterte tf^  CireiUt  Chvrtit qfinud. 
Ttaaeapy,    Tast: 

JaoKa  H.  H oKennej,  Clerk,  Bup.  Oomt,  U.  S. 

Cned-«tJiid.,H>j  U  Am.  Bep..  U. 


CHARLES  H.  VAN  WTCK.  Appt., 

SHERMAN  W.  KNBVAL8. 
(Bee  S.  C  le  Otto,  SKK^IHl) 


rente — mtadrjtnng  laruit  from  market- 
ftttun  ojeompia^*  right — detiativn  rif 

is*  raOmad  in  TwHiorii*. 

Lnenmpt  made  to  Kaoaiebj  tlieAcA  of  Ooa- 
irai  of  July  ta,  last,  ob^ai,  fortbeuseuidbeneflt 
oCtlie  St.  Joeepb  and  Denver  RaUroad  Company, 
tew  effect  eo  la  to  cut  off  therlgbt  of  preemption 
froai  snlaequeiit  lettleta  on  tbe  Und,  wben  the 
roBUotlte  road  was 'MeflnKely  fixed."  Noparltn 
nniubseguaitljr  acqulreapreemptlonrlsbtloany 
partka  of  the  land  ooreredV  tbe  arant. 

IThe  route  la  deHnltelr  axed,  irtthjntbe  mean- 
Bee  19  Otto. 


Incof  tb 

rravetTbr  itB~iI , 
propond  road. 
&  It  then  beoomet  Ike  dutr  of  tbe  BeoretaiT  of  tbe 
Interior  to  wlthdiBW  from  maAettlie  lands  nant- 
ed;  butit  be  ibotUd  nealeet  hit  duty  tbe  nesleot 
••  —  ' ir  the  li^la  of  tbe  Oompany,  bow- 
It  mlstat  woveto  otbets. 

,  ure  wt  tfie  Oompanr^  riKtat  to  the 

land,  brna  failure  to  complete  tbe  road,  oan  Im  bb- 
■erted  onlr  tir  tbe  Brantor,  tbe  United  ~--'-- 


&Ade^t)on  of  tbe  road  oonetnicted.  fnan  tbe 
lute  laid  down  In  tbe  map.  If  the  lands  In  oontro- 
"-  'a  tbe  nqulred  llinlt,  whether  that 
Dm  CHM  Une  or  Ibe  other,  doee  not 


State  tbe  rt>bc  to  ooutjuota  mad  wlOilu  anr  of  tl 
TemtMtes  of  tbe  CnKed  Btatw  and  It  m*7V  w_ 
doubted  whether  tbe  State  ■ubaequeatl;  created 
out  of  tbe  Territoir,  ean  put  any  Impedlmunt  upon 
the  eojorment  of  auota  rftrht.  Any  mdi  lnterter> 
enoe  would  operate  to  devest  tite  Oompanj'  of  It* 
tRle  to  lands  iranled  by  tbe  United  Statea. 

T.  Oke  eidetenoe  of  a  patent  for  tbe  land  tram 
the  United  Statea,  wUcb  preveDlB  a  erantee  of  tbe 
ralhoad  oompany  from  obtaining  a  abriotly  legal 
title,  createa  a  cloud  upon  tbe  tllleof  tbe  land,  and 
funuabea  itTound  for  equitable  relief. 

[No.  1088.] 
BiAinUeASM.  t9, 188».    DteidedDee.  11,  ISSt. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  tbe  District  of  Nebraska. 
The  bill  In  this  oaee  was  filed  In  tbe  court  be- 
low, by  tbe  i^ipellee,  to  recover  certain  lands 


Roilroa^  Comunv,  under  wbicb  be  claims  t^ 
tbe  Ac?of  July  S8, 18M. 

The  defendant  held  under  a  patent  Issued  to 
him  November  IS,  1671.  Tbe  court  below, 
upon  the  Dnal  bearing,  entered  a  decree  in  favor 
)f  the  complainant;  whereupon,  the  defendant 
mealed  to  this  court. 

Tbe  following  statement  contains  the  princi- 
pal facts  of  the  case: 

On  tbe  S8d  of  Julv,  ]80«,  Ccmgress  passed  an 
_ct,  a  copy  of  which  Is  annexed  to  the  bill,  Ibe 
1st  section  of  whidi  is  as  follows: 

'Tbat  there  be  hereby  granted  to  tbe  State  of 
nsas,  for  the  use  and  benefit  of  the  Bt, 
Joae)di  and  Denver  City  Railroad  Company, 
the  same  beine  a  corporation  organiied  under 
thelawBof  theetaleof  Kansas,  toconitmctand 
operate  a  rallraad  from  Elwood.in  Kansas, west- 
wardly,  ma  Haryville,  in  tbe  same  State,  so  aa 
to  effect  a  JtmcUon  with  tbe  Union  Pactflc 
Railroad  or  any  Ivancb  tbeieof  not  f  urtlier  west 
than  tbe  one  hundredth  mraidian  of  weat  longi- 
tude, every  alternate  section  of  land  deslKuated 
by  odd  nnmbeia,  for  ten  section*  In  width  on 
each  side  of  said  road,  to  the  point  of  Intersec- 
tion. But  in  case  It  shall  appear  that  the  United 
States  have,  wben  Ibe  line  or  route  of  aald  road 
is  definitely  fixed,  sold  any  section  or  any  part 
thereof,  granted  aa  nforeaaid,  or  that  the  right 
of  preemption  or  homestead  settlement  has  a^ 
tacoed  to  the  same,  or  that  Ibe  same  baa  berai 
reserved  by  the  United  States  for  any  purpose 
whatever,  then  It  shall  be  tbe  duty  of  the  Secn:- 
tary  of  tbe  Int^or,  to  canse  to  be  selected  for 
the  purpose  Bforeaaid,  from  the  public  lands  of 
the  United  Slates  nearest  to  tieia  of  sections 
above  ipccifled.  bo  much  land,  In  alternate  sec- 
Iionsor|>arl.')ofKectionsdeBJgnatedbyoddnum- 
bers,  aa  aball  be  equal  to  auch  lands  as  the  United 
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8UtM  ban  sold,  reserved  or  otberwUe  appro- 
priated, or  to  wblcb  the  rigJiU  of  preemptHin  or 
bonusl«ad  aettkiiieiita  have  atlacfaed  ■■  afore- 
aald,  which  landa,  tbua  indicated  t^  odd  Dum- 
bcTs.  and  aelectad  br  direction  <d  toe  SecretBt7 
ot  ibfi  Interior,  asafiiTeeaid,  ahall  be  hdd  bj  tlie 
titale  of  Kaniraii  for  the  uae  and  purpose  afore- 
aald." 

Then  follow  several  provlsoa  which  are  not 
material  here. 

The  4th  section  provides: 

"  That,  as  soon  as  the  Company  fdiall  file  with 
the  Beci-etarf  of  the  Interior,  maps  of  Its  lines, 
ded^ating  the  route  thereof,  It  shall  be  the 
da^  of  the  said  Secretary  to  withdraw  from 
the  market  the  lands  granted  by  this  Act,  In 
.Buch  manner  as  maj  be  best  cslculated  to  effect 
the  purposes  ot  this  Act  and  subeerve  the  pub- 
lic hiterests." 

The  Compaiqr  duly  accepted  the  Act,  and  on 
the  BBth  lUn^,  1870,  filed  the  reouired  map 
iritb  the  Secretary  of  the  Interior,  who  accepted 
it.  On  the  Mlta  of  the  same  mouth  he  tnuu- 
mltted  It  to  the  CommlssioTier  of  the  General 
lAnd-OIHce  in  a  letter,  in  which,  among  other 
things,  be  directed  that  officer  to  "Instruct  the 
proper  local  officers  to  withhold,  from  sale  or 
other  disposal,  the  odd  numbered  sections  with- 
in the  limits  of  twenty  miles  on  each  side  of  the 
road." 

On  the  8th  of  April,  1870,  the  Commissioner 
forwarded  a  copy  cd  the  map  to  the  register  and 
receiver  of  the  land-<MBce  at  Beatrice.     '''  — 


not  received  bv  those  officers  until  April  16. 
The  Company  built  and  completed  sections  ol 
the  road  from  time  to  time,  until  July  15, 1873, 


when  it  was  completed  to  Hastings,  where  it 
made  a  Junction  with  the  Burlington  and  Mis- 
*mai  River  RallTOad  in  Neinaska;  but  theroad 
has  never  been  completed  to  any  point  on  the 
Union  Pacific,  unless  the  said  Burlington  rood 
Is  a  branch  thereof.  The  road  so  built  was  sub- 
stantially on  the  line  delineated  on  the  map, 
and  ran  through  Thayer  and  HuckoUs  Counties, 
which  are  within  tlu  district  of  landa  subject  to 
siilc  at  Beatrice.  But,  at  a  point  about  one 
mile  east  of  the  lands  In  ouestion  in  this  suit, 
and  about  seventy-five  miles  cast  of  Hastings, 
the  road,  as  constructed,  departed  from  the  pro- 
posed line  as  shown  on  the  xoxp;  at  a  point  op- 
Cile  the  lands  here  Incontroversy,  theroad  as 
It  waafrom  forty  to  sixty  rods  from  the  line 
marked  on  the  map;  and  from  that  point  to 
Hastings  it  deflected  from  the  line  marked  on 
tbe  map,  from  one  to  three  miles.  The  lands 
In  dispute  are  within  ten  miles  of  tbe  road  as 
built,  and  of  the  line  delineated  on  tbe  map. 
On  the  18th  of  April,  1870,  eighteen  days 


appellant  entered  the  lands  here  in  question  at 
pnvate  entry  at  the  (rfSce  at  Beatrice,  and  paid 
llwrcfor  one  dollar  and  twenty-five  cents  per 
acre;  and  on  the  ISth  of  November.  1871,  a  pa- 
tent was  issued  to  him  thereftv.  On  the  loth 
of  April,  ISTS.and  not  before,  the  Ridlroad  Com- 
pany filed  its  articles  and  otiier  evidencea  of  in- 
corporation with  tlie  Secretary  (rf  State  of  Ne- 
braska, but  did  not  otherwise  attempt  to  com- 
ey  with  the  laws  of  that  State  In  respect  of 
reign  cotporations  extending  their  road  Into 


The  original  (dalntiS  and  amwUee  here  cUima 
d  J.  C.  Wafott,  for 


SM 


Mr.  JftMM  M.  Woolworth,  for  appellee. 

Mr.  JutUee  TUH  delivered  tbe  t^ton  of 
the  court; 

The  principal  question  for  determination  In 
this  case  Is:  when  does  the  grant  made  to  Kan- 
sas by  the  Act  td  Congress  of  the  SSd  of  July, 
18M,  for  the  use  and  oeneflt  of  the  Bt.  Joseph 
and  Denver  Railroad  Companv  in  tbe  conatruc- 
tion  ot  a  railroad  from  Elwood,  In  that  Slate,  lo 
its  Junction  with  the  Union  Padflc  Railroad,  or 
a  branch  thereof,  take  effect  so  as  to  cutoff  the 
rig^t  of  preemption  frwn  subsequent  settlers  on 
the  land!  The  grant  is  dtnUar  m  Its  main  tea^ 
urea  to  numerous  other  grants  ot  land  made  by 
Congress  in  aid  ot  railroads,  aod  contains  ihe 
same  limitations,  ot,  nther,  exceptions  to  It.  It 
dUtefs  from  some  of  the  grants  In  that  it  is  made 
(o  the  Stale,  and  not  directly  to  Ihe  Company 
to  be  twnefited.  The  Act  ot  Congress,  however, 
providea.aotwlthsiandingthedi^eDition  of  tbe 
Stale  as  grantee,  that  patents  for  Uie  land  shall 
be  issued  directly  to  the  Company  upon  tbe  [S6S] 
completion  of  every  ten  conaecuQve  mile*  of  tbe 
road.  Tlie  grant  is  of  ten  alternate  sections, 
deaignated  by  odd  nnmbeta,  on  each  sideof  the 

Kroposed  road,  subject  to  the  condition  that  it 
appear,  when  Ihe  route  of  the  road  is  "  defi- 
nitely fixed,"  that  the  United  Stales  have  sold 
any  section  or  a  part  thereof,  orthe  right  of  pre- 
emption or  homestead  settlement  has  stiacbed, 
or  the  same  has  been  reserved  by  the  United 
States  for  any  purpose,  the  Secretary  of  tLe  In- 
terior shall  cause  an  equal  quantity  of  other 
landa  to  be  selected  from  odd  sections  neareat 
tliose  derignated  in  lieu  of  the  lands  appropri- 
ated, whiai  shall  be  held  by  the  State  lor  ihe 
same  purpose.  The  grant  Is  one  in  fratcnU', 
except  as  Its  operation  Is  affected  by  that  con- 
dition; that  is,  it  imports  the  tranner,  subject 
to  the  limilattons  mentioned,  of  a  present  inter- 
est In  the  lands  desinialed.  The  difficulty  ia 
Immediately  giving  full  operation  to  it,  ariees 
from  the  fact  that  the  sections  designated  aa 
granted  are  incapable  of  identtficalion  until  the 
route  of  the  roaa  ia  "definitely  fised."  "When 
that  route  is  thus  established,  ue  grant  takesef- 
fcct  upon  the  suctions  by  relstion  ssof  the  dele 
of  the  Act  of  Congress.  In  that  sense  we  (av 
that  the  grant  is  one  inpnaenli,  Itcutsoff  all 
claims,  other  tban  those  mentioned,  toenypct^ 
tiou  of  Ihe  lands  from  the  date  of  tlte  Act,  and 
passes  the  title  as  fully  as  thouidi  the  sectlcna 
Dad  then  been  capable  of  idcntil cation.  Kcria 
this  operation  of  the  Brant  aSecled  by  the  fnct 
that  patents  of  the  United  Stales  are  sutse- 
qucntly,  upon  the  certificate  of  the  Oovemor, 
to  be  issued  by  tlie  Secretary  of  the  Interior,  di- 
rectly to-  the  Company  ana  not  to  Ihe  State. 
This  is  only  a  mode  of  devesting  the  Stale  of 
her  trust  character  and  of  paaring  the  legal  title 
held  by  her,  lo  the  party  for  whose  benefit  tbe 
grant  was  made.  The  legal  title  under  the  grant 
goes  to  the  State,  but  the  equitable  ririit  vests 
In  the  Company.  The  State  cannot  mapoae  of 
the  lands;  she  simply  holds  them  for  the  uae 
and  benefltof  the  Company;  the  Act  of  CongreM 
providing  how  her  trust  BbaQ  be  discharged  ftntl 
UW  D.  & 


ib.Google 


Tah  Wtoi  t.  Erctalb. 


tbel^BltrtlebeconT^edtoUwCoiiuMiQr.  Hm 
Act  Mja  th&t  the  Und  gnnted  "sluA  inure  to 
tbe  buieflt  of  the  said  Compuf  m  followi," 
and  then  proceeds  to  declare  that  when  the  OoT- 
onor  of  uie  State  ahall  certifj  that  a  aecthmof 
the  road  of  ten  consecutive  mjloi  is  completed, 


tertor  ahall  laaue  lo  tlte  Company  patents  for 
the  KcUcaui  of  land  granted,  which  lie  oppodte 
to  and  cotermlnona  with  the  completea  road, 
and  that  timllar  pM«tit8  ahall  issue  upon  a  like 
certiflcate  upon  toe  completion  of  tTery  tnccee- 
rive  section  of  ten  miles.  It  motten  not,  so  far 
as  aDbsequent  aettlen  sre  concerned,  in  what 
manner  the  tide,  which  has  passed  out  of  the 
United  Btates,  is  tnuisferred  to  the  Company 
from  the  State.  When  the  route  of  the  mad  (a 
"  dcdultely  fixed,"  no  parties  can  subsequently 
acquire  a  preemption  right  louiy  portion  of  the 
lands  ooTwed  by  the  gnnt.  The  right  of  the 
State  and  of  the  company  is  thenceforth  perfect, 
as  anlnst  (ubeequent  cbimania  under  toe  Unit- 
ed States. 

The  inqiiliy  then  arises:  when  U  the  route  of 
the  road  to  be  considered  as '  'definitely  fixed," 
so  that  the  gnnl  attaches  to  the  adjoining  sec- 
tionaT  The  complalnantinthecourtbelow.who 
derives  his  title  from  the  Company,  contends 
that  the  route  1b  definitely  fixed,  within  the  mean- 
ing of  the  Act  of  Congress,  when  the  Company 
file*  with  the  Secretary  of  the  Interior  a  map  of 
its  lines,  approved  by  its  directors,  designating 
the  route  of  the  proposed  roail.  On  the  other 
hand,  the  defendant,  the  appellant  hcre.wbo  ac- 
quired his  interest  by  a  suWquent  sedlement 
on  the  landaandjpaleDt  therefor,  contendBthal 
the  route  cannot  be  deemed  definitely  fixed,  ho 
that  the  grant  attaches  lo  any  panicufar  secCions 
and  cuteoff  the  right  of  settlemcatthereoD, until 
the  lands  are  wllhdrawn  from  market  by  order 
of  the  Becreta^  of  the  Interior,  and  notice  of  the 
order  of  withdrawal  la  communicated  to  the  lo- 
cal land  olBcen  In  the  districts  in  which  the 
lands  are  situated. 

We  are  of  oirinion  that  the  potion  of  the 
covajdainant  b  the  correct  one.  The  route  must 
be  considered  as  "  definitely  fixed  "  when  it  has 
ceased  to  be  the  subject  of  chance  at  the  voll- 
Hon  of  the  Company.  Until  the  map  Is  filed 
with  the  Seeretuy  of  the  Interior,  the  Company 
ii  at  liberty  to ad^ such  aroutenait may  oeem 
best,  after  an  esamlnatioo  of  the  ground  lias  dis- 
dosed  the  feasibility  and  advantages  of  differ- 
ent lines.  But  when  a  route  is  adopted  by  the 
Company  and  a  ni^>  designating  it  in  filed  with 
the  wcretarv  of  the  Interior  and  accepted  by 
(Ie7]  that  ofllcer,  'the  route  is  established;  it  is,  in  the 
lanroage  of  the  Act, '  'definitely  fixed,"  and  can- 
DOtbe  the  subject  of  future  change,  hobs  to  af- 
fect the  grant,  except  upon  legislative  consent. 
No  further  action  la  required  of  the  Company  to 
establish  the  route.  It  then  becomes  the  duty 
of  the  Secretary  to  withdraw  the  lands  granted 
froni  market.  But  If  he  should  neglect  this 
doty,  the  neglect  would  not  impair  the  righls 
of  Uie  Company,  however  prejudicinl  it  might 
prove  toothers.  Its  rights  are  not  made  de- 
peadent  upon  the  issueof  the  Secretary's  order, 
or  i^on  nMico  erf  the  withdrawal  being  given 
to  the  local  land  ofBcers.  Congrcw,  which  pos- 
sesKt  the  absolute  power  of  alienation  of  the 
iwblic  hods,  has  prescribed  the  period  ot  which 
flee  16  Otto. 


othra  parties  than  the  grantee  named,  BhaU  bavs 
the  privilege  of  acquiring  a  right  to  portionsof 
the  lands  qtedfled,  and  neither  the  Secretaiy 
nor  any  other  officer  of  the  I^md  Deputment, 
can  extend  the  period  1^  requiring  someUiing 
to  be  done  eobsequently,  and  oDtif  done,  con- 
tinuing the  rl^t  of  parties  to  settle  on  the  lands 
as  previously.    Otherwise,  It  would  be  In  their 

Sower,  by  vexatious  or  dihUory  proceedings,  to 
efeat  the  Act  of  Congress,  or  at  kast  seriously 
impair  its  benefit,  Faroes  leaminK  of  the  route 
established— and  thn  would  not  fail  to  know 
It— might,  between  the  filing  of  the  m^>  and  the 
notice  to  the  local  land  officers,  take  up  the  mcEl 
valuable  portions  of  the  lands.  Nearness  to  the 
proposed  road  would  add  to  the  value  of  the 
sections,  and  lead  to  a  general  settlement  upon 

This  view  of  the  law  diqnees  of  the  claim  of 
the  defendant.  A  map  designating  the  route  of 
the  proposed  road,  made  by  the  engineers  of 
the  Companyaftercareijl  surveys,  and  adopted 
hr  its  directors,  was  filed  on  the  25th  of  March, 
IB70,  wlththeSecretu^of  the  Interior,  who  ac- 
cepted It,  and  on  the  ^h  of  that  month  trans- 
mitted it  to  the  Commissioner  of  the  General 
Lahd-OfBce,with  directions  to  instruct  the  prop- 
er local  officers  to  withhold  from  sale,  or  other 
disposition,  the  odd  numbered  nections  within 
the  limits  of  twenty  miles  on  each  side  of  the 
route.  On  the  Bth  of  April  following,  the  Com- 
missioner forwBidcd  a  copy  of  the  map  to  the 
re^ster  and  receiver  of  the  land-office  at  Bea- 
trice, in  Nebraska,  but  It  was  not  received  by 
them  until  the  IStli  of  that  month.  On  the  I3Ih 
the  defendant  entered  at  that  office  the  land  In 
question,  at  private  entry,  and  paid  the  gov-  [368] 
emmcnt  price  therefor.  In  November  of  the 
followin£yeBr,apatentfor  Itwas  Issued  to  him. 
His  entry,  as  thus  seen,  was  after  the  map  had 
been  filed  and  the  route  "  definitelv  fixed,  and 
the  grant  bod  attached  lo  tbe  aajolning  odd 
sections.  It  could,  therefore,  initiate  no  rights 
to  the  land,  and  the  subsequent  patent  iamied 
upon  iliat  cn'ry  conferred  no  valid  title  to  the 
defendant  as  against  the  Company  or  parties 
clBiminE  under  "it. 

The  defendant,  havins  failed  to  establish  the 
validity  of  his  own  tilte,  attacks  the  right  of 
the  Company  to  the  lands  covered  by  the  grant, 
alleging  that  the  Company  never  completed  the 
construction  of  tbe  entire  road  for  which  tbe 
grant  was  made:  that,  after  filing  its  map  with 
Uie  Becrctary  of  the  Interior,  it  changod,  for 
part  of  the  distance,  the  route  of  the  road,  and 
that  it  never  complied  with  the  conditions  of 
the  laws  of  Nebraska  for  the  extension  of  Its 
road  within  tbe  limits  of  that  State. 

Wc  do  not  deem  these  objectlona.  when  con- 
sidered with  the  facts  on  which  they  are  besed, 
as  hovinff  any  force.  There  is  to  them  a  ready 
and  concluuive  answer.  Assuming  that  the  Bur- 
lington and  Missouri  River  RailriMd,  with  which 
the  Company's  rood  connected,  was  not.  as 
a  verred  by  the  complajnan  t,  a  branch  ofthe  Union 
Pacific  Raiirond;  and  ttiat,  therefore,  the  Com- 
pany'sproposed  rood  was  notentirelycom[deted, 
tbe  fact  remains  that  tbe  Company  constructed 
a  portion  of  the  proposed  road,  and  that  pdrtlon 
was  accepted  as  completed.  In  tbe  manner  re- 
quired by  the  Actof  Congress.  Patents  for  MMne 
of  the  ad  joining  sections  were  accordinxly  issued 
to  the  Company,  and  a  light  lo  all  of  them,  not 
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tpeciallj  Tcseired  bj  the  condition  of  the  grnnt, 
TGSUd  in  it  So  far  as  (hat  portion  of  tbe  road 
wbich  was  completed  ADdaccepled,  is  concerned, 
the  contract  of  the  Company  was  executed,  and 
■a  to  tbe  lands  pau>iited,  tUc  transaction  on  the 
port  of  the  government  wascloaed.und  the  title 
of  the  Company  pc-rfecled.  The  right  of  the 
Company  to  the  remaimne  odd  oumbered  sec- 
tions ad^ulng  the  maa  completed  and  ac- 
cepted, not  reserred.  Is  equally  clear.  If  the 
noole  of  the  proposed  road  lias  not  been  com- 

Eleted,  any  forfeiture  consequent  thereon  can 
s  astieTted  odIj  by  the  grantor,  tbe  United 
[369]  BlA*^'  thToo^  judicial  pnKeedhiKH  or  through 
the  action  oi  Congress.  Sehuienbcn  t,  Harri- 
nwn  21  Wall.  45  [88  tJ.  8.,  XXII.,  651].  A 
third  party  cannot  take  upon  himself  to  enforce 
conditions  attached  to  tbe  grant  when  the  irov- 
enunentdoeanotoomplainof tbelrbreach.  The 
holder  of  mi  invalid  title  does  not  strengtben  hia 
position  by  showing  how  badly  the  Qovemment 
nas  been  treated  inth  respect  to  the  property. 
As  to  the  alleged  deviation  of  the  rood  con- 
structed from  the  route  laid  down  Id  the  map, 
admitting  such  to  be  the  fact,  the  defendant  is 
in  no  portion  to  complain  of  It;  the  lands  in 
controverey  are  withm  the  required  limit, 
whether  tliat  be  measured  from  one  line  or  the 
other.  A  devlnUoa  of  the  route  without  the 
consent  of  Congress,  so  as  lo  take  tbe  road  be- 
yond the  lands  granted,  might, perhaps, raise  the 
quefltiou  whether  the  grant  was  not  abandoned: 
but  no  such  question  is  here  presented.  The 
deviation  within  the  limits  of  the  granted  lands 
in  no  way  infringed  upon  any  rights  of  the 
defendant. 

As  to  the  want  of  compliance  with  the  con- 
ditions imposed  by  tbe  bws  of  Nebrsslta,  allow- 
ing railroad  .comnaules  oig&alzed  in  other  Stales 
to  extend  and  biwld  their  roads  within  its  limits. 
It  Is  auffldent  to  say,  that  when  the  grant  was 
made  to  the  Company,  Nebraska  was  a  Terri- 
tory, and  it  was  entirely  competent  for  Con- 
greaa  to  confer  upon  a  corporation  of  any  Btate 
Uie  right  lo  construct  a  road  within  any  of  tbe 
Territories  of  the  United  State::.  The  grant  of 
land  and  a  right  of  way  for  the  construction  of 
a  rood  to  a  designated  point  within  the  Tern- 
lory  was  BufBcIent  authority  for  the  Company 
to  construct  the  road  to  that  point.  It  may  be 
well  doubted  whether  the  Stale,  subsequently 
created  out  of  the  Territory,  could  put  any  im- 
pediment upon  the  enjoyment  of  the  right  thus 
conferred.  As  we  said  in  H,  R.  Co.  v.  Baldwin, 
"  It  could  do  BO  only  on  the  some  terms  that  it 
could  refuse  arecognltion  of  its  own  previously 
granted  right,  for  In  such  matters  the  State 


would  succeed  only  i 


the  n 


BU.  t 


[XXVI..  678,  679].  It  does  not  appear  from 
anything  before  us  that  ttie  Slate  has  ever  at- 
tempted to  interfere  with  the  road  or  the  Com- 
pany for  its  delay  In  filing  its  articles  of  Incor- 
pomtion  with  the  Secretary  of  State,  or  in  com- 

E lying  with  other  provisions  of  law.    And  It 
ardly  need  be  added  that  any  such  intvfer- 
i^TOi  '^'"*  would  not  operate  to  devest  tbe  Company 
lo  luj  ^f  itg^itie  [o  landa  granted  by  the  United  States. 
It  follows  from  what  we  hovf  said,  that  when 
the  defendant  made  his  entry  of  the  lands  in 
controversy  and  obtained  a  patent  therefor,  Ibe 
title  had  passed  from  the  United  Stales  and, 
consequently,  no  right  could  be  conferred  upon 
2M 


him.  Still,  the  p&tent  gave  color  of  title,  and. 
because  of  its  issue,  tbe  officers  of  the  Land  De- 
partment have  refused  to  give  a  patent  to  lbs- 
Company  embracing  the  luid,  holdinff,  as  maj 
be  inferred,  the  view  for  which  the  ^fendant 
contends,  that  bis  right  to  acquire  a  preemp- 
tive right  by  settlement,  continued  until  notice 
of  the  order  of  the  Secretary  directing  the 
withdrawal  of  tbe  lands  from  market  was  re- 
ceived hy  the  local  land  officers.  The  exi^ 
ence  of  the  patent,  therefore,  embarTasses  the 
assertion  of  the  complainant's  rights;  that  Is,  it 
prevents  him  from  obtaining  a  strictly  legal 
title  which  would  enable  him  to  recover  posses- 
sion of  the  premises  by  an  action  at  law.  The 
existence  of  the  patent  also  creates  a  cloud  upon 
the  title  of  the  land.  Every  Instrument  pur- 
porting by  Its  terms  to  convey  land  from  the 
original  source  of  title,  however  invalid,  cre- 
ates a  cloud  upon  the  title,  if  It  require  ei- 
trindc  evidence  to  show  its  invalidity.  PixUy 
v.  flujrjiM.  IBCal.,  128. 

The  existence  of  the  patent,  therefore,  under 
these  circumstance-s.  furnishes  ground  for 
equitable  relief.  That  relief,  however,  should 
properly  be  Umited  to  a  decree  declaring  the 
equity  of  the  complainant,  the  invalidity  of  the 
title  of  the  defendant,  and  enjoining  him  from 
the  assertion  of  any  claim  to  the  proper^  un- 
der the  patent;  but.  Inasmuch  as  no  objection  to 
taken  lo  the  form  of  the  decree  as  entered, 
which  requires  Ibe  defendant  lo  execute  a  con- 
veyance of  the  premises  to  the  complainant, 
and  as  the  execution  of  such  a  conveyance, 
amounting  in  fact  to  a  release  of  his  claim  to 
the  property,  wiU  accomplish  all  that  could  be 
legtulv  effected,  it  is  not  considered  necessary 
to  order  a  modification  of  it.  Tfie  iteret  u,  at- 
eordingly,  t^ffirmad. 

True  copr.   Test:  _ 

James  H.  HoSemier,  Clerk.  8up.  Court.  V.  B, 


MERCHANTS'  AND  MANUFACTURERS- 
NATIONAL  BANK,  OP  PnTSBURGH, 
et  al.,  AppU., 


(See  a.  C.  U  Otto,  SBS.GSX.) 
Review  in  bankrupt  cms — corrtcUon  of  iHtlrQm- 


Ir  action  i  subjeot 


SllB  of  tbe  Revised  Blatutea.  t 


staDtlal  rlKbta  of  anyone  ioterened  In  n 
1.  The  district  court  baa  power  to  coitect  tbe  oi 


[No.  BO.] 
Arj/vedlfof.  17.  18SS.    BeeidedDee.  11,  ISSt. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Pennsyl- 

The  hill  in  this  case  was  filed  in  the  court. 

below,  by  the  appellants,  to  Steure  a  different 

,  ,     10«  ]U.  P. 

D,g,tza:Jb.LlOO^^IC 


MnoKum,'  ktc.,  Nat.  Butk.  r.  Bi.*eiA. 


dbtiflradoB  ofOeMMti  of  certain  bankraptt 
thu  had  ben  ordered  by  the  district  oonH 

Tbe  court  bdowhtring  entered  ■  decree  db- 
miidng  the  Un,  the  comidBfiunn  tippttiti  to 
tblt  cowl 

The  hMory  sad  facte  of  the  ceM  mon  fuU^ 


Mr.  Jviiite  Xllbr  deUrered  the  i^dnioii  of 
the  court: 

Christopher  Zug  and  Charlee  H.  Zug, 

peeing  thepaTtnerehipof  Zng  ACb.,  weL_, 

thdr  own  petition  of  VUu  11,  1876,  declared 
bankmpta  br  the  District  Conrt  for  the  Western 
Diitrict  of  PBUHjlnnia. 

At  the  flnt  meeting  of  ttie  credltore,  Jolm  _ . 
Sla^e  and  Reuben  IDller  were  appointed  tmat- 
«M,  and  Smith,  Donlap  and  Clane,  a  commit- 
tee ot  credltora  under  section  0108  of  the  Re- 
Tised  Btatutea ;  whidi  action  of  the  creditor! 
was  duly  approved  by  order  of  the  District 
Court 

The  trustcea  havlDa'  disposed  of  the  ,  -  -^ 
of  the  banknipts,  of  which  the  Sable  Iron 
Works,  sold  for  |180.0O0,  was  the  prindpal 
Hem,  and  made  out  tiielr  final  accounts  ot  the 

cojputnerehip  asaete  aud  the  Individual 

whltdiwasapp 


isapproTedbrtbe< 


creditors  of  Christopher  Zug  IndiTidually,  ap- 
11  plied  to  the  district  court  and  obtained  a  nue 
on  the  trustees,  to  make  report  of  their  order  for 
dbtribuUoD  and  file  it  in  that  court,  and  took 
exceptions  to  said  report,  in  whldi  the  aeparate 
credltora  of  Charles  Zug  Joined,  on  the  ground 
that  the  Sable  Inm  Works  had  never  been  pait- 
nj,  but  that  the  title  was  heM  bj 


nenhip  p 


flfOi  hj  Charka.  On  final  hearing  of  these  ez- 
eepGtmm,  they  wen  nutolned  and  an  m^er 
made  for  the  distribution  of  the  proceeds  of  the 
Bile  ot  the  iron  works  to  the  private  credflote  of 
the  individuals  who  composed  tbepartoenlilp, 
m  that  basis. 

An  appeal  was  taken  to  Um  drentt  court,  ftom 
this  oroer,  whldi  was  dlsmiased  on  the  ground 
that  no  aj^ieal  lay  from  each  an  order.  Atthe 
sante  time,  in  a  [voceealng  under  the  npervl- 
amy  power  of  the  circuit  court,  a  full  hearing 
was  bad  on  the  merits,  and  Ae  action  of  the  dis- 
trict court  alflnned. 

From  that  order  an  sf>peal  was  taken  to  this 
court,  which  was  dismissed  on  the  grouDd  that, 
beins  a  proceeding  under  the  snpervisoiy  pow- 
er of  the  circuit  oonrt,  it  was  not  reviewable 
here.  [Nimidi  r.  Orimml  W  U.  8.,  »e 
[XXir.,  4471. 

In  that  caae  It  was  mged  that  the  district 
court,  Inaasomlng  to  oontiol  the  trustees  in  the 
distribution  of  the  fund  In  thdr  bands,  acted 
without  JoTlsdletiim,  and  that  ita  order  wm 
void;  to  which  ttda  court  nsponded  toy  saying: 
"If,  M  Is  claimed,  the  district  court  acted 
wtiboDtJuriidfcaotiorhi  a  manner  not  to  Und 
neputlei,  lUdeoeQ  ss  made  was  v(dd:  and  the 
■Spwved  partDenhlpoedltora  may  vetyprop- 
<ny  omsdder  wbatbar  they  oaonot  praoeed  hi : 
tel8  Ono. 


seek  to  have  the  si 


eqpdu  to  can  the  trusteea  to  aproper  accounting 
and  lustrlhution.  Upon  that  queBticm,bowever, 
weezprem  no  oplnfim." 

It  is  Mid  (hat  the  suit  now  before  us  on  ap- 
peal was  commenced  under  this  suggestion,  in 
which  the  partnenblp  creditots,  calling  Into 

.  .i_ . — . J  'he individual  crediton, 

irising  fro 

the  Sable  Iron  Works  diatnmito 
former  alone. 

As  this  would  require  tbe  order  of  the  di»- 
trict  court  on  that  subject  to  be  set  aside  and 
reveraed,or  disKgaided  as  a  nullity,  we  are  com- 
pelled to  consider,  before  we  proceed  further, 
if  this  can  be  done.  AH  known  modes  <rf  re-  [0601 
view  of  that  order  have  been  eihanated.  Tbe 
appeal  from  U  to  thedrcoit  court  wsadlsmisaed, 
whether  ri^tfuUy  or  not  cannot,  now  be  in- 
quired into.  On  the  petUkm  of  review,  iriiidk 
was  the  legitimate  niode  of  oonecHng  the  er- 
ror If  one  existed,  the  circuit  court  affirmed  tbe 
order  of  the  district  court,  and  from  that  de- 
cree, aa  we  decided  In  Ifiniek  v.  CMmma  [m»- 
pra],  then  could  be  no  further  aj^MaL 

It  only  remains  to  inquire  if  It  was  abaolutely 
void,  for  want  of  fnriadlctioD  hi  the  district 
court  to  make  it 

It  is  strenuoualy  argued  that  when  tbe  ealata 


able  to  no  other  court.  Ilmt  as  to  oolleethMt 
and  distribution  ot  the  bankmpfa  assets,  Qto 
caae  has  been  taken  out  of  the  calMory  of 
bankrupt  prooeedlnse,  and  wholly  withdrawn 
from  the  ocmtrol  of  &e  District  Court 

It  is  dllBcutt  to  perceive  any  plausible  reaaon 
fm-thiside*. 


nittee,  must  be  presented  to  the  court  fend 
oe  approved  by  It,  or  they  are  of  no  force. 

The  trusteea  are  declared  to  have  and  to  btrid 
the  property  in  the  same  manner  and  with  Iba 
same  powers  and  rl^ts,  in  allreapecta,  as  the 
bankrupt  would  have  had  if  no  {ffoeeeding  in 

haukrnptcy  bad  been  taken,  or  aa  Uie  ar-* 

in  bankruptcy  would  have  done  had  sue 
lutlon  not  been  passed,  sboW — "—  "- 
powers  were  compounded  oi 
"td  of  the  (odlnar '  — 

The  court,  by  o , _„ 

things  needful  to  be  done  to  carry  Into  effect 
the  resolution  of  tbe  creditors;  and  tbe  winding 

Xand  settlement  of  any  eatale,  onder  the  pro- 
on  ot  this  tectltm,  ehaD  be  deaned  to  be  pn>- 
ceedlnn  in  bankruptcy,  and  the  truatcea  shall.-.,. 
have  au  the  rii^ti  and  poweia  of  amignaes  in  1°^''' 
bankruptCT. 
It  further  provides  (hat  Ae  court  may  com- 
tl  the  ptoducdon  of  wltneasea,  books  and  pa- 

C  before  the  tiuateea.  In  tbe  same  manner  ai 
her  cases  of  bankruptcy,  and  that  the  bank- 
rupt shaD  in  like  manner  be  entitled  to  hla  die- 


ib:'GOOg[C  I 


MS,  446 


BvrxBtm  Coitbt  or  the  Ukitkd  Statkb. 


Oct.  Tmri^ 


Under  wctfon  4872  of  the  Berlaed  BtatuM, 
"  The  Jnilfldictkui  of  the  district  courU  as 
oouitB  M  bsnkniptcy  extends  *  '  *  to  the 
orilectioa  of  all  the  ssaets  of  the  hcnkrnpt ; 
*  *  *  totheadjDBtmentoftheTariouspTioiiUes 
and  omfllctiiig  interests  of  all  parties;  "  *  *  to 
the  tnaishaUng  and  disposition  of  the  different 
funds  and  UMts,  so  as  to  secure  the  ri^ls  of 
all  parties,  and  duo  distribution  of  tbe  assets 
among  all  his  crediloisi  *  *  *  lo  all  acts,  mat- 
ten  and  things  to  be  done  under  and  in  virtue 
«C  the  bankruptcr,  until  the  flnal  dlrtribution 
and  settlejnent  of  the  estate  of  the  bankrupt, 
and  the  close  of  the  proceedings  in  bankruptcy." 

Is  there  anything  iu  section  610S  in  coofuct 
with  this  comprehensive  declnratlDn  of  the 
poivers  of  the  Strict  court  over  a  case  in  bank- 
ruptcy, "untU  the  final  distribution  and  settle- 
ment of  the  tttatef ' 

On  the  contrary.  It  is  one  of  the  ezpreas  pro- 
visionH  of  the  Utter  section,  that  "the  winding 
up  and  settlement  of  any  estate  under  provisions 
of  this  section  shoU  be  deemed  to  be  proceed- 
ings in  bankruptcy,"  and  the  section  is  full  of 
directions  to  the  court  to  aid  In  this  aettlement, 
and  the  trustees  are  twice  assimilated  in  their 
functions  to  those  of  an  assignee  In  bankruptcy. 

We  are  unable  to  see  any  judicial  f  unc^ons 
conferred  on  these  trustees.  Their  powers, 
though  somewhat  enUiged,  ore  in  the  main  the 
same  as  those  of  the  asdgnee,  and  are  properly 
ministerial.  It  is  true,  tbt^  may  do  m&ny  things 
drithout  an  order  of  the  court,  which  an  assignee 


f  final  distribution  would  be  valid  if 
contested.    Moort  v.  Atbrv,  129  Alass.,  9. 

But  in  all  this,  we  are  of  opinimi  that  their 
action  is  subject  to  the  revision  and  final  c 
trol  of  the  dutrict  court,  whenever  that  U 
n  voked  in  aid  of  the  substantial  rights  of  anyone 
Interested  in  what  they  do.  It  is  inconceivable 
ibat  Congress  intended  to  create  In  them  an 
imperium  in  i/nperw,  whose  actions,  however 
wrong,  could  be  reached  by  no  tribunal  what- 
ever. And  if  any  supervision  of  their  acts  is 
lo  be  had  at  all,  it  Is  veiy  clear  that  the  district 
court  Is  the  one  to  whom  that  duty  is  confided. 

A  case,  beariug  a  strong  analogy  to  this,  is 
thatof  Wilmoty.Jfudffe.mV.B.fin[XXVI., 
686],  in  which  it  was  decided  that  a  composi- 
tion order,  under  the  Act  of  June  82, 1874,  was 
a  bankruptcy  proceeding  and  that,  notwith- 
standing the  ActdecUrea  that  such  a  composi- 
ttonshouldbe  hlndingonalltbecredilors,  itdid 
not  discharge  the  bankrupt  fmm  debts  created 
1^  frwid;  because  the  Act  of  1874  wns  in  pari 
tnaleria  with  the  general  bankrupt  Uw,  and 
wai  not  fnconsistent  with  sectiou  5117  of  the 
Revised  Statutes,  In  r^ard  lo  debts  created  by 

That  was  a  stronger  case  than  this,  tn  favor  of 
tite  awument  that  a  composition  was  a  proceed- 
ing whi^  took  the  case  out  of  the  other  provia- 
kma  of  the  bankrupt  law,  for  the  statute  which 
authorized  It  was  passed  long  after  the  general 
law  and  after  the  revtsion. 

Id  the  present  case,  the  trustee  section  Is 
part  of  the  original  statute  of  bankruptcy,  and 
umtains  tn  Itself  the  declaration  that  what  is 
done  under  it  is  a  part  of  the  bankruptcy  too- 


As  we  are  satisfied  that  aw  dfabrict  court,  in 
correcting  the  otdei  of  distrUnnion  made  by  tiM 
trustees,  acted  within  its  powers,  and  as  that  or- 
der has  passed  beyond  Judicial  review,  ezcox 
as  it  has  already  been  had  on  petitioD  to  the  cir- 
cuit court,  that  order  must  govern  the  dedrion 
of  this  case,  and  Me  (fenPM^(A«  Oireuit  Oovft 
tUtmitting  the  bill  it  t^gtntud. 

Ttnaoofr-  Test:  _ 

• u  u_«- ,a««rk,Bup.Court,D.8. 


ROBERT  P.  DODOE,  Appl.. 

FREEDHAN'S   SAVINGS   AND    TRUST 

COMPANY. 

(Bee  S.  C,  U  Otto,  4tf,Wl) 

Fi>neioiur»0fmortgaffaiR  DigtrirtofColnmbta. 

(he  Bevtoed  Btatutes  relating  to  the 

DMHct  ot  Columbia.  sppU«a  to  nilta  lor  tbe  fore- 

and  authai&u  & 


tMlance  of  the  debt  tbst  ma7  ramohi 

due  after  the  wirikatlon  tberaCoof  the  prooeed*  of 
the  nJe  of  the  fanisl  nopeitr.  and  an  onler  for  ex- 
eeutton  therecd  as  at  law. 

[No.  110.J 
Argued  Dee.  4,  ISSI.       Decided  Dee.  It,  18SS. 

APPEAL  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

The  bill  in  this  case  was  filed  in  the  court 
below,  by  the  appellee,  lo  enforce  a  claim  In 
tbe  nature  of  a  mortgage  lien  to  certain  lands 
in  Uie  District  of  Columbia.  A  decree  waseit- 
tered  in  favor  of  the  complainant,  and  eubee- 
quently  affirmed  by  this  courL  Dodgt  ▼.  F. 
tf.  <£  T.  Co.,  98  U.  8..  879,  XXUI.,  920. 

The  lands  were  then  sold  and  the  proceeds  im- 
plied on  notes  secured.  The  amount  was  inaum- 
cicnt.  and  the  court  below  entered  a  personal  de- 
cree against  the  defendant  for  (7,886.47,  with 
interestand  costs,  being  the  balance  remaining 
due  on  said  notes;  wl^rcupon  the  defendant 
appealed  to  this  court 

The  question  here  is,  whether  the  court  be- 
low had  power  to  enter  a  personal  decree  for 
tbe  balance  doe. 

Metm.  John  D.  MePbarooa  and  Ran- 


Tottea,  lot  appellee 

Mt.  ChirfJviUee  W»it«  delivered  the  ophi- 
ion  of  the  court: 

Section  808  of  the  Revised  Statutes,  relating 
to  the  District  of  Oolumtda,  is  as  follows: 

"  Sec.  808.  The  proceeding  to  enforce  anr 
lien  shall  be  by  Wll  or  petition  hi  equity,  and 
the  det^ee,  besides  subjecting  the  thing  opoa 
which  tbe  lien  has  attached  to  the  satisfacnon 
of  the  phtintifl's demand  aninst  the  defendant, 
shall  adjudge  that  the  plyntiS  recover  his  de- 
mand against  the  defendant,  and  that  he  may 
have  ezeculitHi  thereof  as  at  law." 

This  statute  applies  to  suits  for  the  foreckw- 
ureof  deeds  of  trust  In  the  nature  of  mortgages 
to  secure  the  payment  of  money,  snd  autborlzea 
a  decree  iu  favor  of  the  plaintiff  asalnst  the 
debtor  defendant  for  the  pftyment  of  the  bal- 
ance of  the  detM  that  may  remain  doe  after  tbfr 
IM  V.  S. 


Pact  y.  Alabaka. 


SplicaUon  tlierato  of  the  procoeds  of  the  sale 
Ibe  trust  property,  and  aa  order  for  execa- 
tion  thereof  as  at  lav.     TI.u  ti  mch  a  itertt  in 
tuehatuxtanditU.tojuegvenUy,  nfirmed. 
True  eopv.    mrt : 

Jama  H.  IIoK«miiar.  Clerk,  Sup.  Ooiut,  U.  B. 


TONT  PACE.  Ftff.  in  Brr., 


STATE  OF  ALABA; 
(8eeB.  CIS  Otto,  M 


orlnliiMloo  In  the  punishmeDt  pranrtbed  la  dlreot- 
ed  a«BlDM  the  otteoBe  deslKiisted,  and  not  agalnat 
the  penoD  of  any  patticulu'  oolor  or  raoe. 

[No.  908.] 

Xoboa   to  advanee  tvbmitUd   Dee.    IS,   JSSt. 

Oranttd  Dtc.  18,  JSSt.     Argued  and  (uAnw't- 

ted  Jan.  16, 1883.    Decided  Jan.  t9.  18S3. 

TN  ERROR  to  the  Buprenw  Court  of  Ala- 

The  historv  and  facta  sufBcientlj  appear  !□ 
the 

Statmnent  of  the  case  bf  Mr.  Jv»tiee  IHdd  t 

Section  41S4  of  the  Code  of  Alabama  pro- 
Tldea  that  "If  aaj  man  aod  woman  live  to- 
gether In  adulterf  or  fornication,  each  of  them 
muat,  on  the  flrst  conrlctioD  of  the  offense,  be 
fined  not  less  ttian  9^'^'  A°d  may  also  be  Im- 
prisoned in  the  county  jail,  or  sentenced  to 
iMid  labor  for  the 
nHwth*.  On  the  i 
fenae.witb  the  nme  person,  the  olTender  must  be 
fined  not  levlhan  $800,  and  mav  be  Inqtrlsoned 
In  the  county  lail.  or  eentencea  to  liard  labor 
for  the  coun^  for  not  more  than  twelve  months; 
and  for  a  Uilid  or  any  nibscqueut  conviction 
with  the  same  person,  must  be  imprisoned  in 
the  penitentiary  or  sentenced  to  hard  labor  for 
the  cotm^  for  two  yeaia." 

Section  4180  of  the  same  Code  dedarea  that 
"  If  aoy  white  person  and  any  negro,  or  the  de- 
scendant of  any  negro  to  the  tUra  generUIon, 
IndnsiTe,  though  one  ancestor  of  each  genera- 
ticm  was  a  white  perstm,  intermarry  or  live  in 
•dultery  or  fomicMion  with  each  other,  each 
of  them  muat.  on  conviction,  be  imprisoned  in 
the  penitentiary  or  sentenced  to  hard  labor  for 
the  county  for  not  leas  than  two  nor  more  than 

[SH]  In  November,  1881,  the  plaintiff  in  error. 
Tony  Pace,  a  negro  man,  and  Mary  J.  Cox,  a 
white  woman,  were  indicted  under  sectiOD 
418B,  In  a  Circuit  Court  of  Alabttma,  for  living 
together  in  a  state  of  adultery  or  fomteation. 
ana  wen  tried.  coovicMd  and  seMcuced,  eadi 
to  two  yean  impriaonment  in  the  state  iwiitai. 
" —  ""  "  sal  to  tlM  Supreme  Gonit  of 
idgmest  was  afflnned,  and  be 


bron^t  the  case  here  on  writ  of  error,  insist- 
ing that  the  Act  under  wlilch  he  was  iDdktel 
aira  convicted,  is  in  conflict  with  the  conclud- 
ing clause  of  the  1st  section  of  the  14(b  Amend- 
ment of  the  Constitution  .which  declares  that  no 
State  shall  "  deny  to  any  peram  the  equal  pro- 
tection of  the  laws." 
Mr.  Jolw  &.  TonpklnM,  for  plaintiff  in 


Mr.  JutUee  Field  delivered  the  opinion  of 
the  court: 

The  counsel  of  the  plaintiff  in  error  com- 
pares sections  4161  and  4189  of  the  Code  of 
Alabama,  and  sasuming  that  the  latter  relatea 
to  the  same  cKffense  as  the  former,  and  prescribes 
a  greater  punishment  for  It,  because  one  of  the 
pertieaiB  a  negro  or  of  n^ro  descent,  clalma 
thatadlscrlDiluatioQ  U  made  against  the  colored 
person  in  the  punishment  designated,  which 
conflicts  with  the  clause  of  theI4lh  Amendment, 


the  laws. 

The  counsel  is,  imdoubtedly,  correct  in  bis 
view  of  Uie  purpose  of  the  cUuse  of  the  Amend- 
ment in  question,  that  It  was  to  prevent  hostile 
and  discriminating  state  legislation  against  any 
person  or  class  ofpersona.  Equality  of  protec- 
tion under  the  laws  implies  not  only  accessi- 
bility by  each  one,  whatever  his  race,  on  the 
same  terms  with  others,  to  the  courts  of  tlie 
country  for  the  security  of  bis  person  and  prop- 
erty, tnit  that  in  the  admistration  of  criminal 
justice  he  shall  not  be  subjected,  for  the  same 
offense,  to  any  greater  or  different  puDlehment. 
Such  was  the  new  of  Congress  in  the  re-enact- 
ment of  the  Civil  Rights  Act,  after  the  adoption 
of  the  Amendment  That  Act,  after  tnovlding 
that  all  persons  within  the  Jurisdiction  of  the  [sgs] 
United  Stales  shall  have  the  same  right.  In 
every  Slate  and  Territory,  to  make  aod  enforce 
contracts,  to  sue,  be  paruee,  give  evidence,  and 
■  "  -lem  of  aU  li 


>  the  full  and  equal  braef 


II  law*  and 


that  they  shall  be  subject "  To  Uke  pimishment, 
pains,  penalties,  taxes,  licenses  and  exactions  of 
every  kind  and  none  other,  any  law.  statute, 
oidinanee.  regulation,  or  custom  to  the  con- 
trary not  withstandiag."   ieStat.atL..140.Gh. 


114,1 


:.10. 


Is  made  by  the  laws  of  Alabama  in  the  punish- 
ishmenl  provided  for  the  offense  for  which  the 
plaintiff  In  error  was  indicted, when  committed 


_^  ._  ^ the  Airican  race  and  when  com- 
mitted by  a  white  penon.  The  two  sections  of 
Uie  Code  dted  are  entirely  consistent.  The  one 
prescribes,  generally,  a  punishment  for  an  of- 
fense committed  between  pnsons  of  different 
aexea;  the  other  prescribes  a  punishment  for  an 
offense  which  can  only  be  committed  where  the 
two  eexes  an  of  Hlffennt  races.  There  la  in 
ndtber  aectioD  any  discrimination  against  either 


white  and  when  they  are  both  Mack.  Section 
4189  applies  the  same  punishment  to  both  of- 
fenders, tbe  wUte  and  tite  black.    Indeed,  the 


ze:Jb.GOO^^I<?" 


4n-UB  SnPBXXK  CouxT  a 

4rfIniM  igalnRt  wbich  Uila  Utter  section  Is  simed 
cannot  be  conunltted  without  Involving  tlwper- 
40U  (d  both  nccs  in  the  Bune  pnnlihment.  WhU- 
«Ter  dlecriinhiatliMi  le  mode 


E   UXTTRD   StATKB. 


Oct.  Tboi. 


preacribed  In  the  two  eectkiiv  b  directed  ■gainit 
the  offetiM  dedgnated  and  not  against  the  per- 
son ot  anv  {MTticnlar  color  or  race.    The  pan- 

UiinaitcAeachidlend' "-"^ ■-"- 

«r  Mack,  b  tbe  aune. 


Ctork,  Sup.  Oourt,  U.  8. 


JOHN  W.  MTNTURN  bt  u^,  Ftf*.  in  Brr. 

UNITBD  STATES. 
{See  B.  a,  U  Otto,  4SI-WL) 


Mr.  JutUee  Blntohfttrd  delivered  the  oj^n- 
ion  of  the  court: 

On  August  2,  WSi,  the  firm  of  Orinnel,  Mln- 
tum  A  Co.,  being  the  owners  <^  S80  packages 
of  BUgar,  imported  from  abroad,  enterad  them 
at  the  custom-house  in  Hew  Twk  b7  a  ware- 
house entiT,  and  thereupon  the  membert  of  tl>at 
Arm,  ai|Hniidpal8,sud  one  Clark,  asEurety,  ex- 
ecutedunderthdrfaandaand  seals  and  deHrered 
to  the  collectcH'  a  warehouse  ^tooA,  conditioned 
that  the  bond  should  be  void  if  the  prindpab. 
"or  either  of  them,  their  or  either  of  uidr  heirs, 
executors,  administrators  or  assigns,"  should, 
"on  or  before  the  expiration  of  one  year  from 
the  date  of  the  importation"  of  the  sud  goods, 
withdraw  them,  "In  the  mode  prescribed  t^  law, 
from  the  public  store  or  bonded  warehouse" 
where  they  might  be  deposited  at  Uie  Port  of 
New  York,  and  pay  to  the  collector  for  that  ' 

port  fS8, 787.09,  "or  the  true  amount,  when  as- 
certained, of  the  duties  imposed,  "br  laws  then 
existing,  or  thereafter  to  be  enacted,  apon  the 
said  goods,  etc.  On  the  riving  of  the  bond,  the 
sugars  were  placed  In  the  public  store  and  in 
the  custody  of  the  collector,  as  provided  by  the 
werehousiog  statutes.  On  August  8,  ISCS, 
the  owners  sold  to  Gibson,  Early  &  Co.  all  the 
sugars,  the  same  being  still  In  warehouse,  and 
held  by  the  collector  tat  duties,  under  ssid  stat- 
utes. By  the  terms  of  the  sale,  the  goods  were 
sold eipreaaly  subjecttothe  paymentof  alldu- 
ties  thereon  by  Qlbaon, Early  &Co.  who  sss\imcd 
the  payment  of  the  duties  as  pan  of  the  sp-etd 

S rice  of  the  goods  on  the  sale,  the  price,  less  the 
utiea  BO  aasumed,  being  paid  in  cash  on  drllv- 
ery.  The  sellers  made  deilTery  of  the  goods  Id 
bond,  subject  to  the  duties,  by  writing  and 
signing,  on  August  ft,  1866,  at  the  fool  of  the 
warehouse  entij,  the  following  consent:  "Me 
hereby  authorize  GKbeon,  Early  A;  Co.  to  with- 
draw the  sugars  described  in  this  entry.  Orin-  [439] 
nel,  HIntum  &  Co."  It  was  not  the  custom  to 
give  any  formal  notice  to  the  collector  or  any 
other  officer  of  the  customs,  of  such  sales  in 
bond,  nor  was  any  such  notice  given  in  tlils 
case.  The  authoritr  to  withdraw,  in  the  form 
above  stated,  would  be  and  was  presented  to 
the  colleclortD  due  course  before  the  withdraw- 
al could  be  made  by  the  purchaser.  The  lota] 
weight  of  the  sugara,  as  returned  by  the  gov- 
ernment weighen,  waa  7SS,6SI  pounds,  upon 
which  the  properdutr.at  three  cents  per  pound, 
was  liquidated  at  ft^,e«8.68.  On  August  11, 
1865,  Gibson,  Early  &  Co.  withdrew  for  trans- 
portation to  Cincinnati,  tmder  the  said  author- 
ity from  Orinnel,  Mintum  &  Co.  ,S2B,011  pounda 


sumption,  in  like  n 

paid  «3,0S8.4S  dut 

and  before  S^>tember  4,  186S,  they  scM  t< 
Camp,  the  residue  of  Uie  sugars,  the  same  Mnr 
then  in  warehouse,  and  being,  by  the  terms  (^ 
the  sale,  sold  in  bond,  expressly  sub1<Bct  to  the 
payment  of  all  duties  thereon  by  dunp,  who 
aasumed  the  payment  of  said  duties  as  part  of 
the  agreed  [nice  of  the  goods  on  the  sale.  A 
firm  of  custom-house  brokers,  Wylle  &,  Wade, 
waa  employed  by  Camp  to  withdraw  the  aug- 
an  and  to  pa^  the  duties  thereon,  and  for  that 
purpose  was  fumiahed  by  Camp  wllli  the 
amount  of  the  duties,  «10,Kft.88,  1p  gold.  On 
September  4, 1865,  Glbaoa,  "BtAj  &  Co.  made 


.....GoW^l'f'- 
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deliTerr  to  Ounp  of  Um  reridue  of  the  nigan 
io  bbno,  by  writing  and  rignlng  at  Ibe  foot  of 
the  withdrawal  «ntr7  made  thereof  hj  bia  udd 
broken,  the  foUowinc  can«nt:  "WeauthoiiEe 
W^Ue  &  Wade  to  wit&diaw  the  good*  described 
IntUaentiT.  CHbaon,  Eari; &  Co."  Nofonnal 
notice  of  thU  eale  to  Camp  waa  glTeii  to  the 
eoUecCor  or  a&f  other  officer  of  tne  cnslonis. 
"tbia  laat  anthotit;  to  widkbaw  was  presented 
in  due  cmuse  bf  said  broken,  when  tbej  de- 
alred  to  withdraw  the  goods.  This  was  done  on 
September  4, 1860,  whan  the^  made  a  withdraw- 
•lentrrof  Uwieodueof  thesiigars,tlM weight 
of  which  WM  801,906  poonda.  The  duty  at 
three  centa  perpoond  was  $10,859.88.  But  the 
collector  demanded  as  duties  onlj  19,809.89, 
being  at  the  mte  of  three  cents  per  pound  on 
811,  W  pounds,  learinsdue,  as  duties,  (l,CMKt.- 
99.  The  goods  were  ^liTsred  to  the  broken, 
^^^  andwereMgreaterTaluethanthedullescharKe- 
'"''  able  on  them.  This  waa  done  without  the 
knowledge  or  consent  of  Grlnnel,  Mlntuni  & 
Co.    The  first  knowledge  or  notice  tbej  liad  of 


her  6, 1807,  ss  to  the  amount  so  remaining  un- 
paid. Before  that  time  the  broken  had  become 
insolvent,  and  Oibeon,  Earl^  &  Co.  became  b- 
aolvent  before  the  trialof  thissult.  The  United 


interest,  a  jurj-  was  duljr  waived,  and  the  court, 
having  found  the  foregoing  facts,  found  the  f ol- 
luwing  coDcluaioDS  of  law:  (1)  that  the  facts 
constituted  no  bar  to  a  recovery;  (8)  that,  if  the 
defendants  were  to  be  regarded  as  sureties,  after 
the  transfer  of  the  title  to  thepropertjin  bond, 
instead  of  principals,  they  stoodin  no  better  po- 
sition; (8)  Utat  the  laches  of  the  custom-house 
offlcen,  in  delivering  the  goods  without  col- 
lecting the  whole  of  dte  duties,  could  not  af- 
fect ibe  plaintiffs,  as  the  United  Slates  were 
never  bound  by  the  laches  of  their  sgents,  nor 
could  the  defecdants  set  up  such  laches  as  a 
ge  of  theirobligation:  (4)  that  the  plain^ 
e  entitled  to  Judgment.  The  defendants 
eicepted  to  each  of  sofd  conclusion  of  law,  a 
Judnnent  was  rendered  for  the  plaintiffs  tor 
|S,IW6.11,  and  the  defendants  brought  this  writ 
of  error. 

The  court  below  also  found,  ss  facts,  "That  it 
was  the  established  and  uniform  usage  of  trade 
In  New  York,  at  the  tiows  of  said  sales  and  deliv- 
eries and  long  before,  for  importen  to  make 
sales  of  Imported  goods,  which  were  in  vrare- 
hooKinboDd.tbe  purchaser  OD  such  sales  assum- 
ing the  payment  of  the  duties  thereon,  and  being 
allowed  and  credited  by  the  seller  with  the 
anountof  thedutles  so  assumed, as  BO  much  paid 
on  account  of  or  deducted  from  what  would 
otherwise  have  been  the  purchase  price;  andf  or 
the  seller  to  make  delivery  of  said  goods  In  bond, 
In  signing  a  written  consent  to  the  withdrawal 
<a  Mi  mods  by  Ibe  pnrchaseri  and  it  was  also 
in  socoraance  with  such  usage  and  custom  for 
succtarive  sales  and  deliveries  of  goods  In  bond 
to  be  made,  on  similar  terms  snd  in  the  same 


'*  goods  under  the  written  consent  no 
"f  him  upon  and  as  the  delivery  thereof,  onr 
(Mil  P*f^iRlhe  duties  thereon  on  such  withdrnwnl 
thsl  ibe  Bsid  custom  and  usage  were,  at  thi 
S«  W  Otto.  U.  8.,  Book  27. 


times  aforesaid,  well  known  and  understood, 
and  the  establl^ied  and  settled  practice  at  the 
custom-house  in  New  York  was  to  treat  the 
party  holding  such  consentfor  wlthdrawid,  and 
Idm  only,  as  the  perem  entitled  to  withdraw 
and  receive  the  goods  on  paratent  of  the  duties; 
and,  upon  the  payment  t^uim  of  the  duties  f»- 
malning  due  thereon,  and  not  otherwise,  to  is- 
sue a  written  permit  for  tbe  actual  dellra?  to 
him  of  said  goods  out  of  warehouse;  and  that, 
during  the  period  covered  br  the  transactions 
hereinbefore  set  forth,  the  following  regulationa 
of  tbe  Treasury  Department  were  in  force,  to 
wit:  'Art.  443.  The  entry  for  wllhdnwal  of 
merchandise  from  warehouse  for  consumption, 
at  port  of  original  importation,  shall  be  made 
by  the  party  in  whose  name  the  merchandise 
was  warehoused,  or  by  some  person  duly  au- 
thorized for  the  pnipoee  by  him,  snd  In  either 
case,  shall  be  signed  by  the  par^  making  the 
withdrawal  This  entry  shall  exhibit  the  marks 
and  numbers  of  the  packages,  the  description 
and  quality  of  the  goods,  and  the  dutiable  value 
of  the  same.  On  presentation  to  tbe  proper 
officer  in  tlie  collector's  office,  it  shall  be  com- 
pared with  the  record,  on  the  warehouse  books, 
of  the  original  warofaouee  entir;  and,  if  found 
correct,  be  properly  entered  tnerein,  the  ware- 
house bond  number  indorsed  thereon,  and  the 


importer  to  the  naval  office,  where  a  similat 
comparison^hall  be  made  with  the  warehouse 
records  of  that  office,  and  the  esttmste  of  duties 
verified  and  Indorsed  upon  the  duplicate  entry. 
The  amount  of  duties  thus  ascertained  baving 
been  paid,  a  permit  will  be  Issued  tor  tbe  de- 
liver; of  the  goods.  Art.  448.  Merchandise  in 
bulk,  liquon,  sugars,  molssses,  cocoa,  peppei 
and  other  articles  bought  and  sold  by  wetgnt, 
when  withdrawn  for  export  or  transportauon, 
must  be  entered  for  such  destination  at  tbe  ec^ 
ual  quantities  on  which  duties  were  estimated  al 
thetimeof  arrival  in  the  United  States  and,  to  se- 
cure this,  weighen,nieaaurera  and  gaugen  will 
be  required  to  mark  on  each  package  its  con. 
tents,  as  determined  by  them  on  its  entry  for 
warehouse.  Onthesequantities,tlMdutiesonex- 
porl  and  transportation  entiles  will  he  estimated. 
Goods  withdrawn  for  consomption  mav  be  tak- 
en at  average  valuations,  core  being  Sad  that  [448] 
on  the  last  withdrawal  the  entire  balance  of  duty 
be  collected.  Art.  444.  Should  the  final  with- 
drawal entry  be  for  export  or  transportation, 
and  there  be  any  difference  between  Uie  actual 
duty  and  tbe  amount  to  close  the  sum  due  on 
the  warehouse  entry,  the  excess,  tf  any,  shall  be 
refunded  on  the  laat  withdrawal  for  consump- 
tion, and  tbe  deficiency,  if  any,  collected  on 
amendment  to  said  enln'.' " 

Tbe  contention  for  the  plaintiffs  In  error  is, 
that,  by  Ihe  aubstitution  for  a  credit  system.  In 
the  paymeot  of  duties,  of  a  deposit  of  the  goods 
in  warehouse,  subiect  to  a  wiUidrawal  for  con- 
sumption only  on  me  payoffint  of  duties,  involv- 
ing the  holding  by  the  United  States  of  posses- 
sion of  the  Fto<Ms  IQ  the  meantime,  such  posses- 
sion became  the  primarysecurity  for  tlie  duties, 
and  Ihe  obllgora  in  the  bond  were  thereafter 
merely  sureties,  and  were  wholly  released  be- 
cause Ihe  officera  of  the  United  Sl&tee  parted 
with  the  posaesnlon  of  the  goods  witLoot  exact- 
ing payment  of  the  duties. 


y:C,OOgf^ 
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SVTBKU*  COOBT  or  THK  UxiTED  BtATIS. 
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Hu  WaiQhonM  Act  of  AngnM  «,  ISM,  S  StaL 
at  L.,  IIS,  sec  1,  ■meDdabwr  ot  wcdon  18  of 
tbe  Act  of  Aogust  SO,  1842,  0  Stat.  U  L.,  SSI, 
proTlilea  that,  on  an  entnr  of  goods  for  wan- 
booBlng,  tliegooda  shall  be  taken  poowMrion  of 
bj  the  coQectoT,  and  depodted  in  the  public 
■torca,  there  to  be  kept,  eubject  at  all  timea  to 
the  order  of  the  owner,  importer,  consfrnee  or 
agoit,  ''Upon  pajmentof  uie  pnq)eTduUe*aDd 
expeaaes,  to  be  aacertained  on  doe  entry  there- 
of Eor  warabouring,  a&d  to  be  teemed  bv  a  bond 
of  the  owner,  impular  or  c<Hislgnee,with  surety 
or  anteUes  la  tbe  nttisfactltm  of  the  collector. 
In  doable  tbe  amountof  said  duties,  and  in  simA 
form  aa  the  Secretary  of  the  Treasury  shall  pre- 
scribe. "  It  is  contended  by  the  nlsintlffs  in  er- 
ror, that  a  prlrata  creditor,  standmg  In  the  some 
relatkn  to  them  and  to  the  goods  which  the 
United  States  occupied  under  tbe  warehousing 
syatem,  as  proridea  for  by  tbe  statute  and  as 
pnc^lcallr  administered,  could  not  have  volnn- 
tarily  sunendered  tbe  goods  which  had  been 
placed  in  Us  hands  as  security  for  tbe  payment 
of  the  debt,  and  which  wen  aTailaUe  for  that 
poipose.withontraquiringpaynientof  the  debt, 
otherwise  than  with  the  consent  of  the  plalnt- 
Ifls  in  error,  without  discharging  ttiem  from 
tbdr  UabDlty ;  that  the  United  Kates  Me  entitled 
[443]  to  DO  otberorhbfierTightthanapriTate  credit- 
or would  be  entitled  to.  In  the  same  case;  and 
that  the  consent  of  tbe  importers  to  the  wiih- 
diawal  of  the  goods  by  Oibson,  Early  ±  Co., 
was  not  a  consent  uuranditimiailr  to  their  de- 
livmy,  or  to  their  ddlTeiT  without  tbe  p^ment 
of  duties,  but  only  to  uidr  wltbdrawsl  from 
waiehouse  in  the  manner  and  upcm  the  terms 
and  conditions  prescribed  by  law  and  by  the 
Treasury  iwulwons  and  by  usage,  namely: 
•flOT  all  duties  thcaeon  had  been  first  paid,  and 
not  otherwlie. 

^le  wardiondng  statute,  above  cited,  pro- 
Tldea  that  wamhonaed  goods  shall  be  subject  to 
the  order  of  their  owner,  on  payment  of  the 
duties,  nierefMv,  no  order  of  the  plaintifFs  in 
enot  oouM  becomeopentive  to  effect  sOy  ri^ts 
of  the  United  Stales,  unless  the  duties  on  the 
goods  to  be  affected  by  tbe  order  were  paid. 
Moreorar,  tbe  provision  as  to  tbedqiasitof  the 
goods,aiid  fiwir  retention  till  tbe  duties  on  tbem 
are  paid.  Is  conpled  with  the  provision  for  the  se- 
curmgoftbedutiest^thebMid.  Evidently, the 
Int«ai3oD  of  the  statute  was,  to  superadd  to  tbe 
lecnri^  of  the  holding  of  the  goods,  tbe  security 
ottlieboDd,so  that,Sicaaeof  adellvnyoftbe 
goods  by  fraud,  or  mistake,  or  n^llgmce  In  the 
<rfBcen  of  the  Qovemment,  the  security  of  the 
bond  should  remain.  Ttie  frarm  of  t£e  bond 
IS  sndi,  that  while,  in  connection  with 


tbe  rwnlatiotts  and  tbe  nsage,  commerce  was 
bvoren  by  tbe  privUege  of  dealing  in  ware- 
housed goods,  it  was  oeaily  Inienoed  to  bold 


rcnxmsIUe  if  any  porchasei 
rs  should  obtain  tbe  goods  oi 


order  wUhont  paying  fuU  dutiesT  Tbe  condi- 
tion is,  that  Uw  bcmd  sbaU  be  void  if  titey  or 
th^"  assigns  "shall  withdraw  the  goods  and 

e\j  the  "  true  amotmt "  of  duties.  Tbe  bond 
not  to  become  void  on  any  other  condition ,  and 
it  is  not  to  become  void,  unless  in  addition  to 
the  withdrawal  of  the  goods,  tbe  true  amouat 
of  dntiea  is  paid.  This  view  shows  that  the 
parties  have  oontracted  to  be  and  remain  prin- 
cipal debton  to  the  United  Stales  until  tbe  true 
810 


amoontof  duties  ispald,  whatever  fraud  o^neg- 
Ugencc  there  may  be  in  parting  with  the  pos- 
session of  the  goods  without  the  payment  of 
the  true  amount  of  dntiea.  TherewR.no  power 
in  any  officer  of  the  Government  to  idter  tbe 
tenns  or  effect  of  this  contract  anddestroythe 
obiigatiMi  of  tbe  buid,  by  giving  up  the  goods 
without  the  payment  of  the  dtitws.  Hie  same  [444] 
statute  required  tbe  bohUuK  of  the  goods  and 
tbe  taking  of  the  bcmd.  The  cases  In  whlcii 
it  has  been  held  that  the  United  States  bad  port- 


thority  of  law  to  do  such  acts.  In  U.  8.t. 
mutga*.  8  Wash.  C.  C,  7S,  itwaabddby  Mr. 
Justus  Washington,  that  ads  of  offlcers  lA  tfao 
United  8latea,acUngnltiiln  their  moperspheres, 
and  to  be  imputed  to  tbe  United  Stales  and  con- 
sidered as  the  acts  of  the  United  States,  in  ex- 
tending the  time  for  the  payment  of  tbe  debt 
due  from  a  principal  in  a  oond,  disdiarged  the 
sureties  in  the  sams  bond,  they  not  navlng 
known  of  or  consented  to  tbe  extenslou.  tW 
same  principle  was  w^ied  by  Mr.  JuiUee 
Thompson,  (n  U.  8.  v.  ZtSotam,  1  Polne.  806, 
to  the  case  of  tbe  alteraticm  of  a  contract  by  tbe 
United  States  without  the  consent  of  the  sure- 


»«  w^Mn  this  court.  Inibrtv.  U.8.,V6V. 
S.,  819  fXXlT.,  47»],  in  a  suit  brou^t  by  the 
United  Stales  against  tbe  prindpal  and  sureties, 
on  a  dlsUller^i  bond,  to  recover  taxes  on  si^la 
distilled  by  tbe  principal,  the  sureties  piMded 
that  the  taxes  were  a  lien  on  tbe  qtinte,  and 
that  the  collector,  without  the  knowledge  or 
assent  of  the  sureties,  and  without  flrst  requir- 
ing tbe  pavment  of  the  tax^  tboieon,  penult- 
ted  the  pnndpal  to  remove  from  tin  aiatlllety 
warehouse,  distilled  spirits  more  than  sufficient 
in  value  to  pay  the  demand.  This  court  held, 
that  as,  under  the  statute,  no  distilled  spirits 
could  be  removed  from  the  warehouse  before 
layment  of  the  lax,  and  no  officerof  the  United 
Itates  bad  authority  to  disoense  with  tbe  re- 
quirement of  the  law,  the  United  States  were 
not  bound  by  the  acta  of  the  coUector;  and  tbe 
cases  of  U.  S.  v.  Sirl^xttriek,  9  Wheat, 
U.  8.  V.  Van  Zandt,  U  Id.,  IM;  U.  8.  v. 
Nidtott,  13  Id.,  S06;  GiUxnt*  v.  U.  S..  8  WnlL, 
aw  [TG  V.  8.,  XIX.,  4681;  and  Jona  v.  U.  8., 
18  WaU.,  063  [SB  U.  S.,  XSl.,  807],  were  died 
as  eelablisbing  that  tbe  Oovemntent  la  not  le- 
sp(»>slble  for  Ow  laches  or  the  wrongful  acts  of  r^^m 
itsofflceis;  anditwaaealdbytbeC^M'JwMes  ^**^i 
delivering  the  opinion  of  tbe  court;  ' '  Here  the 
surety  was  aware  of  the  lien  which  the  law 


Sivemment  must  rely  upon  the  diligence 
ones^  of  its  sgents.  If  they  performed 
their  duties  and  preaerved  [be  security,  it  in- 
ured to  his  beneStas  well  as  that  of  tbe  Govern- 
ment; but  if,  by  neglect  or  miscmidnct,  tb^ 
lost  ft,  tbe  Government  did  not  ocnne  under  ob- 
ligations to  make  good  the  Ion  to  him,  w,wbat 
is  the  same  thing,  release  bim  pfv  tunto  from 
the  obligation  of  his  bond.  As  between  him- 
~  and  the  QovernmenI,  he  totdt  the  risk  of 
,,      1«S,1I.8. 

D,g,tza:Jb.LlOO^^IC 


1883. 


PiTZFATBIOK  T.  VhtStlAajJI. 


Oe  effect  <rf  official  negUsence  upta  the  i 
nty  which  the  law  providfed  for  fcfs  protection 
ai^Jntt  hM«,  by  reason  of  the  luUB^  he  as- 
■Dmed."  lliese  views  are  concliuive  to  ahow 
that  the  importeia  aa  well  aa  their  aurety,  are 
liable  oa  the  bond  in  thia  case.  If  the  Import- 
en  could  bo  regarded  as  baying  always  been,or 
aa  having  at  any  time  become,  suretie8*onlf  in 
reqtect  of  the  duties,  with  the  goode  aa  the 
primarr  security  (a  position  ahown  to  be  wholly 
nntimanle),  it  U  well  settled,  by  the  decidons 
of  this  court,  that  the  negligence  ot  the  offlcete 
of  the  Qovemmcnt  does  not  affect  the  liability 
df  a  snre^  in  a  bond  any  more  than  it  doea  that 
of  bia  principal.  U.  &  v .  Sirkpatridi  Uupra] ; 
V.  8.  V.  Tan  Zandt  [tHpra] ;  Dox  v.  PiMmatl«r- 
Oenero/,  IPet.,  818. 

nejitdgment  t^  Ou  Ctrevit  Court  itaffintud. 
nueoopT.   Teat: 

. «  «--. ^_  CtarJL,  Bup.  Court.  U,  8. 


JOHN  J.  TTTZPATRICE,  Surviving  Partner 
ot  FiTZFATBicx  BaoTHKBa.  Flff.  in  Er. 


CHAfiLES  U.  FLANNAQAH  et  al. 
(bee  8.  C  IB  Otto,  SiMSOL] 


Amendment  ^nJUdavitforattaehMeiit—piMterof 
ntrvieinq  partner— Miit{tiimii  Oai'-  "'-•-'- 
<f  ^^vS^—arit  of  error,  ^tet  of. 


\a  partner — Mittit^mi  Cade — Btatute 
St—aril  of  error,  t^set  cf. 

1.  Coderaeotlon  14S>  of  the  Oode  ot  HtoMppI 
_..._,. , ..__. . ToiJeToot 


>ie  MitMiiBhl^  tbe 

. — _-,, ^vivliiipaitDerftom' 

huwHhtbepannentalp  proper^  ■•  blaown  and, 
Moiinc  In  (ood  faltli,  be  mar  make  vaUd  dl^oritlon 

Ltinder  the  IflMlMlppl  Code,  ■aetlanUSO.aileUor. 

InlnaolveiitorlafKiansolrouaDr' " 

prafereooe  to  one  or  more  ol  hi 
bmM  Me  and  with  no  tnlentto 


not  Frauds,  may  t>e  made  valid  by  faelDB 
aids  repeated  In  writing;  and  a  subaequeol 


F  ERROR  to  the  Ciicult  Court  of  the  United 
States  for  the  Southern  District  of  Hlaaia- 

TUswaaan  acttonofoMuinpkt,  commenced 
bj  Bttachment  In  the  conrt  below,  by  the  de- 
fendanta  in  error,  to  recover  an  alteaed  indebt- 
ediMMainoaoting  to  $lS,B8e.5B.  "Hie  pt«linii- 
nary  trial  of  an  issue  raiaed  as  to  the  vaUdity  of 
the  Btladinient,  reaalled  in  a  verdict  and  judg- 
iMBt  In  favw  of  thaididntlffB  with  leave  to  the 
defendant  to  {dead  to  the  merha. 

The  trial  cm  the  merita  reaulted  In  a  verdict 


Hon.— RlgUi  and  DMwrt  itf  *u 
awjufa  to  Hooic  V.  fimitliigfoii. 


and  ludctuent  in  favor  of  the  plaintitb  for 
%\^,VAM\  wherenpoo  the  defendant  sued  out 
this  writ  of  error. 
The  facto  ot  the  case  are  fully  stated  by  the 

JTeMra,  Alfred  B,  Plttwuiatid  W.  B.  Pilt- 
man,  for  plainliS  In  error. 

Skmr*.  J«flhtwaa  Chsadler  and  WSliam 
K.  IngenoU,  lea  defendanta  in  error. 

Mr.  Juetiee  MCrttliewTs  delivered  the  opinion  [649] 
of  the  court; 

This  is  an  action  of  ami^eit,  commenced  bv 
the  defendants  in  error  1^  the  uauingof  a  writ 
of  attachment,  accordiiw  to  the  praoUce  as  ^n- 
scribed  by  the  laws  of  MisBbBipp!,  the  plalntUb 
below  bebg  citisenB  of  HisKian.  The  proceea 
of  attachment  waa  founded  on  an  affidavit, 
which  aet  forth  Hut  the  plaintiff  In  error,  aa  the 
surviving  partner  of  the  iirm  of  Fitniatrick 
&x>therB,  oompoeed  of  himaelf  and  hia  tirother 
Jamea  C.  FitzpaMck,  deceased,  waa  the  legal 
owner  of  the  partnership  property;  thatthede- 
fendant,  as  stfch  survivor,  waa  indebted  to  Ihe 
plaintiffs  in  BevBcal  sums,  evidenced  by  partmer- 
ship  obllgationa,  as  well  aa  in  a  Bum  of  $0,000, 
fortfdeU  contracted  by  Jamea  C.  Fitipatrick 
and  Eugene  A.  Forbea,  thenMrtneraunderthe 
name  of  Porbea  &  Filzpatrick,  and  which  bad, 
on  the  dlaaolntlon  of  that  firm,  by  tbe  retirement 
of  Forbee,  been  aMumed  I7  the  Arm  ot  Fltz- 
patrick  Brofl, ,  which  debt  waa  evidenced  by  the 
promiasoiT  note  of  Forbes  &  Pitcpatrid,  neU 
tij  the  {ddndfla.  The  whole  IndeMedneea,  for 
which  suit  waa  brought,  waa  alleged  to  amount 
to  tlS,a36.66.  The  affidavit  then  cbMged  that 
"  The  aald  John  3.  Fitzpatrick  haapn^ei^  or 
riidtts  in  action  which  he  cooceala  and  unjiut^ 
rouaaa  to  apidy  to  the  pavment  of  bla  debto,  and 
that  be  baa  atdgned  or  diqioaed  of  or  la  abont 
to  asaign  or  dlapoae  of  his  inoperty  or  ri^ts  in 
action,  or  some  paK  thereof,  with  intent  to  de- 
baud  hla  credibna,  or  give  aa  nnMr  prefenttce 
of  than;  and  inat  he  haa  converted  or 


thereachof  hlacredilon."  And  suggesting  that 


are  indebted  to  the  defendant,  or  have  prc^erty 
of  his  in  their  handa,  etc,  the  affidavit  {ways  tor 
a  summons  against  them  as  gamiaheea. 
The  statutory  bcmd  havingbeen  given,  a  writ 

of  attachment  waa  iBaned,  wMdi  '*' «-- >  — 

turned  aa  served,  by  lerylng  u] 
of  certain  personal  pr 


and  taUiw 
ity,  accorf 


the  defendant:  >"d  that  afterwar_ 

HcOinty,  having  made  dalin  that  bo  waa  the 
owner  of  tbe  ramerty  attached,  and  the  same 
having  been  valued,  anda  claimant's  bond  glvon  [muii 
and  accepted,  be  had  turned  said  goods  over  to 
said  UcQinty,  and  had  aummoned  the  d^enit 

"*  --'  "^ Biaheea. 

It  bdow  then,  in  due  time,  filed 


Fltzpatrif^  Brothers,  composed  of  defendant 


zfidbyGoogre 


«48-e«0 


Bupimu  CouxT  0 


I  UmrxD  Btatkb. 


Oct.  TxBif , 


contncted  the  debt  or  Incurred  the  obllgttioa 
for  which  suit  has  been  brought."  The  grant- 
ing of  thlg  leave  to  amend  the  affldayit  wu  ob- 
jected In  by  the  defendant,  and  is  the  aubject  of 
an  exception,  and  assigned  for  error.  But  sec- 
tion 1488  of  the  Code  of  MUaiasippi  of  1871  ei- 
S ready  authorizes  amendments  to  defective  af- 
davlta,  and  we  see  no  objection  on  principle, 
under  such  a  provision,  to  an  amendment  add- 
ing a  new  ground  for  the  atlachment.  ■  There 
was  no  claim  on  the  part  of  the  defendant  of  be- 
ing taken  hy  surprise  or  put  to  any  disadvantage 
by  reason  of  the  amendment,  ■  ■'-. 


ceive  how  in  any  way  he  could  have  been  preju- 
diced. In  point  of  fact,  he  immediate);  filed 
his  plea  In  abatement  to  ihe  amended  offldavit, 


tntTersing  tlie  additional  allegations,  and  the 
cause,  bein^  at  iaaae  tipon  the  pleas  in  abatement, 
was  Hubmitted  to  a  jury,  according  to  the  prac- 
tice authorized  by  Uie  sUtul«.  There  waa  a  ver- 
dict flndlDg  ■'  That  the  attacbmeot  hereiti  was 
rightfullv  sued  out,"  and  the  defendant  there- 
upon haa  leave  to  plead  to  the  merits,  and  filed 
with  a  plea  of  no»  awumpn't  several  special 
pleaa,  which  it  is  not  necessary  now  to  notice. 
The  cause  having  been  tried  by  a  jury  upon  these 
iasaea,  there  wasa  verdict  and  judgment  fdr  the 

glaintifl.  The  present  writ  of  error  brings  up 
IT  review  these  proceedings  and  judgment,  er- 
rors having  been  aasigned  upon  mils  of  excep- 
tion duly  taken  to  the  ruling  of  the  court  upon 
both  trials. 

Upon  the  trial  of  the  Issues  of  fact  arising 
upon  the  pleas  in  abatement,  evidence  was  In- 
troduced, as  appears  by  the  bill  of  exceptions, 
by  the  respective  parties,  tending  to  prove  the 
folbwing  state  of  facts  : 
That  in  March,  ISTS.defendant  had  purchased 
[6S11  ^?  interest  of  Forbes  in  the  firm  of  Forbes  & 


amongothers,  about  tlG,006  due  to  the  plaint- 
iffs. These  liabilities,  as  was  afterwards  ascer- 
tained, exceeded  the  value  of  the  assets  of  the 
original  firm.  Jaa.  C.  Fitzpatrick  died  in  Sep- 
tember, 1878,  leaving  in  the  bands  of  the  de- 
fendant, as  surviving  partner,  the  partneiahlp 
nroperiy,  and  the  concern  insolvent.  The  de- 
lendaiit  contlDued  the  businefls,  sold  out  in  pari 
the  old  sImA,  purchased  other  goods  to  replen- 
ish it,  to  the  amount  of  more  than  tl2,000,piutl  j 
on  credit,  partly  for  caah,puttiDg  the  goods  in- 
discriminately In  stock  with  ^ose  on  hand. 
During  the  existence  of  the  firm  of  Fitzpatrick 
Bros.,  the  firm  paid  part  of  the  debtdue  to  the 
plaintUfs,  assumed  by  them,  and  contracted 
other  Indebtedness  with  them  for  goods  bought 
and  money  loaned  for  abont  the  same  amount 
as  that  paid.  Tlw  deceased  partner,  before  his 
death,  had  drawn  out  of  the  partnership  more 
than  his  interest  therein  and  was  indebted  to  it. 
On  Decembers,  1878,  the defeDdanl,beingvery 
much  pressed  to  pay  some  maturing  bills  of  the 
firm  to  the  HissiaBippl  Valley  Bank,  being  debts 


B  day's  date,  verbally  promising 
repay  me  amount  speedily  out  of  Ihe  assets  ui 
the  late  firm.    This  money  was  used  by  the  de- 
fendant in  paying  partnerabip  debts.     Fitzpat- 
rick  Bros,  owed  John  McOmty,  besides,  two 


notes,  one  for  |2,S00,  and  one  for  tS,aOO.  Se- 
ine unable  to  repay  the  borrowed  money  to 
John  HcQlnty,  the  defendant,  on  December  19, 
1878,  sold  to  Edward  HcOinty,  a  relative  of 
John  HcGintj.his  entire  stock  of  goods,  amonnl- 
in2b>$6,688.46,  at  coetand  10  per  cent  added, 
"" "  — ' ' '~    amountiDg  to 


(10,232.00,  for  which  Edward  HHJInty  paid 

58,300  in  ca^,  and  assumed  to  pay  obligatloDS 
ue  i°  P^  f KHu  Fitzpatrick  Bros. ,  and  in  port 


from  Fitzpatrick,  the  surviving  partner,  for 
commercisl  debts  contracted  by  him  rince  the 
death  of  bis  partner,  to  the  amount  of  te,VT4. 16. 
This  price  was  a  full  and  fair  value  for  the 
goods  and  accounts,  and  in  fact  Edward  Hc- 
Qinty  paid  out  several  thousand  dollars'more 
on  the  debts  assumed  than  he  bad  collected  out 
of  the  assets  transferred. 

This  sale  to  Edward  HcOinty  was  mode  with  .__„ 
the  knowledge  of  John  McOiaty,  who,  in  fact,  L6BS] 
advanced  Uie  money  to  complete  it,  Edward  be- 
ing without  means,  and  upon  an  understanding 
that  themon^  should  be  paid  to  John  HcOinty 
on  account  ot  the  debts  due  to  him  ;  and  ac- 
cordingly the  $8,200  cash  was  returned  to  him 
in  payment  of  the  two  notes  for  $2,BO0  and 
(5,700  respectively.  Immediately  after  the  Mle, 
Fitzpatrick  was  employed  by  Edward  McQInty 
as  a  clerk  to  carry  on  the  business,  at  a  aalary 
of  (3,600  per  annum  and,  shortly  afterwards, 
a  partneTsnip  between  them  was  advertised. 
The  assets  of  the  firm  of  Fitzpatrick  Brothers 
on  hand  at  the  time  of  the  death  of  J.  C.  Fitz- 
patrick, together  with  after-acquired  goods  and 
moneys,  were  applied  indiscriminately  by  the 
defendant  to  the  payment  of  debts  of  the  firm 
and  of  those  contracted  by  him  in  the  subse- 
quent course  of  business,  and  it  appeared  that 
he  bad  paid  as  much  at  least  on  account  of  part- 
' '    debts,  as  he  had  realized  from  partner- 


ship assets,  and  tliat  he  had  applied  all  the  pro- 
'  "    business,  after  payinaita  necesBary 
exiKDses,  to  the  payment  of  the  debts  of  the  bte 


firm,  an«i  of  his  own,  o»itracted  in  canning  oi 
the  tmslness  as  surviving  panner. 

The  second  lBsue,upon  the  pleas  in  abatement, 
was  upon  the  all^tion  ot  the  affidavit,  that 


property  or  rights  In  action,  or  some  part  there- 
of, with  intent  to  defraud  bis  creditors,  or  give 
an  unfair  preference  to  some  of  them." 

Upon  the  first  branch  of  this  issue,  whether 
the  defendant  had  disposed  of  any  of  his  prop- 
erty with  intent  to  defraud  his  creditors,  the 


defendant  sold  or  transferred  nny  of  the  prop- 
erty or  assets  of  the  late  firm  of  Fitxpatrick  A 
Brothers,  with  intent  to  prevent  the  credilors 
of  the  firm  of  Fitzpatrick  &  Brothers,  or  any 
of  them,  from  collecting  their  debts,  such  eele 
or  disposition  will  sosiain  this  ground  of  attach- 
ment It  was  the  duty  of  the  defendant,  as 
such  surviving  partner,  to  apply  all  of  the  ae- 
'    of  the  firm  to  the  payment  of  the  debts  due 


iL  HUB  H  fraud  upon  the  firm  creditors,  wbeUier  , 
be  so  considered  it  or  not,  and  if  established  by  IBSS] 
the  proof,  will  sustain  this  ground  of   attach- 
ment, as  the  law  will  presume  that  he  intended 
the  natural  result  of  his  act.    Ttie  defendant 


,,106  U.S. 
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Mag  BaUe  for  Ihe  ddM«f  the  firm,  could  not, 
br  boROwtng  nMMwj  mod  paring  the  doUa  of 
tbe  flrm,  cranta  UnwU  a  oMltor  <d  the  Ann, 
<»  mbfogate  hlmidf  to  (he  rlghu  of  tbe  ered- 
iMnaa  paid." 

And  to  the  glTing  of  thia  fnetmction  an  ex- 
oaodMiiraa  two. 

The  gimind  on  whkb  ttala  part  of  the  charm 
amean  to  ratt  U,  that  a  utrvlvlng  partner,  al- 
Ihqiwh  InveHed  wtth  the  Iqal  title  to  the  part- 
neraUp  woparty,  on  the  dwMution  of  tbe  flrm, 
t^  tbe  diiau  of  hla  oofaiUtM,  b  not  the  bene- 
ficial owner,  but  a  mete  tnulee,  to  liquidate  the 
{MRiwnhtp  aSatn,  hj  aelUng  the  aaMtaanda» 
plTiug  tbem  to  the  payment  of  the  pattnetaUp 
dsbta;  lbal,Uie  oondnoanen  of  the  bnrineee  bj 
means  of  the  partnenhip  amtta  U  a  breach  en 
that  trust;  and,  if  it  lenuts  in  dlverthiK  any  of 
the  partoetahip  propeitr  from  the  creahon  of 
~  le  firm,  la  a  fiand  upon  them.    And ; 


anppcaitki 
itherUteaU 


Andyet,uiMXi 
oonddeiathn. 


le  allegation  made  in  the  affldarft  aa 

the  gionnd  of  the  attochment,  that  tbe  defend- 
ant dm  dtapoaed  of  his  own  propertj  to  defraud 
bis  creditoni  can  be  supoortea  bj  pl«of  of  a 
dispoaitian  of  oroper^  belonging  to  the  flrm, 
In  order  to  damud  the  creditors  of  the  flrm; 


Tidual  piopertjr  of  the  defendant  from  IndiTld- 
oalcreaibMa,  for  the  payment  of  tbe  Ann  debL 
"" ^' *— It  lus  individual  property 


The  writ  runs  a 


ciaima  of  Ue  individual eraditois.  Thfaincon- 
nulty  is  snffldent,  at  least,  strongly  to  snmest 
the aucpidon  that  theproceedingltielfanatlie 
graundflon  which  It  hsa  tieen  sustiUMd,Brebased 
upon  a  mlsconceptloD  of  the  law  which  goveraa 

And  Uda  will  be  confirmed  by  a  critical  exam- 
ination of  the  charge. 

Upon  the  state  M  tbe  evidence,  as  disclosed 
by  tbe  Mil  of  exceptioDS,  the  juir  may  have 
L]  found  that  the  defendant,  assurvivuig  partner, 
with  the  Hsent,  diher  oprest  or  tadt.  of  tbe 
penonal  re^esenlatives  of  tdsdeoeased  copart- 
ner,  had  been  left  in  povession  of  tbe  flrm  u(q>- 
erty  foe  the  paiposeof  oontinnlug  tbe  bn^Hsa; 
that,  in  dolnr  so,  in  good  faith,  be  raised  money 
upon  the  IndivtauaT  credit  given  him,  on  tbe 
failb  of  bis  possession  and  control  of  proper^, 
vrtiich  he  was  allowed  to  deal  with  as  bis  own. 


s  diarge,  to  flnii  that  an  ^iprt^iatiOD 
oat  of  tbe  prc^ier^  which  had  nnne  to  him  aa 
— I.  1 .(J  repay  such  a  loan,  without 

.uknt  ml 

ry  credit 

jnatllyinc  a  seizurB,  on  attachment  for  that 
cnose,  of  all  bis  property,  whether  fonnerb 
brioQglng  to  tbe  parbMnhlp  or  since  acquired 
andthat,altboa^  bis  Indtvldttal  additions  to  his 
stoc±  in  trade  wen,  at  kast,  equal  to  what  had 
be«  taken  for  the  payment  of  udlvidaal  debts. 
It  is  fiir  to  oooMer  this  cbsrge,  althon^  not 
no  ipulifled,  in  connection  wiUi  the  tacts,  m  lef- 
annee  to  whldi  Ibere  was  evidence,  that  the 
Una  of  m^Mtti^  Brothen  and  Its  individual 
iMmbsn  wen  loBidvent,  la  the  aenae  of  not  he- 
See  IS  Ona 


IngaUeto  pv  dUir  dabtit  daring  the  vrbola 
pw<od  of  lU  existeDoe,  aadOM  adlhkHial  tact 
that  the  decesaed  partner  bad,  befon  Us  dewth, 
drawn  from  the  partnership  mon  than  bis  la- 
lereet  thnein,  and  was  taidebted  to  the  flrm. 

The  Iwal  rl^t  <rf  a  partnenhip  credUor  to 
snbtect  the  parbMoahip  pHRwrty  to  the  pigment 
of  his  debt,  constats  simply  In  toe  rl^  to  ndnce 
bis  claim  to  judgment,  and  to  sell  f^**  goodaof 
his  debttn  <m  ezecutloD.  Hta  ij^t  to  appro- 
priate the  partnenhip  mopoiy  neoUcauy  to 
the  payment  of  his  debt,  m  equity,  in  pretei^ 


■>  that  of  thepartnw,  tbrou^  which  it  Is  de- 
rived, remains:  fliat  is.  so  long  as  the  partner 
himself  "  Betams  an  Intereet  In  the  firm  anets, 


, _e  pnpetty  comas 

under  Its  administration,''  Bndi  waa  the  lan- 
Kuaoe  of  tUs  coort  la  0am  v.  JwawMawf,  Mt 
VTS.,  lit  [XZV.,  S70],  in  wbldi  Mr.  Jiatict 
Strraig,  delfvertaur  itBapini<w,  condnoed  aa  fol- 
lows. "It  is  indispensable,  however,  to  such 
relief,  lAen  the  credilon  are,  as  in  the  pnmaA 
case,  simide  contract  credllOTB,  that  the  partaep- 
ahlp  property  shonld  be  within  the  oonlnd  of 
the  court  and.  In  die  oonrse  of  admhiistntlcm, 
bron^t  there  \fj  the  bankruptcy  of  the  firm, 
or  by  an  aaalgiunsnt,  or  t^  the  creation  of  a 
trust  in  some  mode.  This  Is  beeanee  ndthv 
the  parmen  nor  the  joint  ciedHors  have  aay 
spedflc  lien,  nor  Is  there  anr  trust  that  can  be 
enforced  nntll  the  propoty  nas  passed  in  eas- 
toMam  UaU."  Hence  it  fbllows  that,  "  If  be- 
fore the  Interposition  of  the  cotut  to  naked,  the 
property  has  ceased  to  bekmgto  the  pertner- 
ship;  If  oyate)Mjlibtranafer,tt  has  become  the 
several  property  either  of  one  partner  or  of  a 
Ihbd  persMi,  tbeequidtaof  the  partnen  are  ex- 
dn^utohed  and,  otmeeqnendy,  the  derivative 
eqtttdM  ot  the  credlton  are  at  aa  end."  In  that 
case  it  was  hdd.  In  reqwct  to  a  firm  admltled 
to  be  Insolvent,  that  transfers  made  by  tbe  in- 
dividual partnen,  of  tbeh'  Interest  in  the  part- 
nenhip iffoperty,  converted  that  proper^  into 
IndMdtial  iwoperty,  termhiated  tbe  eqnl^  of 
any  partaer  to  reqalie  the  appUcadon  thmeef 
to  the  payment  of  the  Joint  oeMs,  and  oonall- 
toled  a  bar  to  a  biU  h)  ecnil^  filed  by  a  part- 
neiBhip  creditor  to  subject  It  to  the  payment  of 
bis  debt;  the  rellrt  prayed  for  befaig  grounded 
on  the  claim  that  these  transferswere  In  fraad 
of  Us  rl^ts  as  a  ciedllor  of  the  firm. 

Another  case  between  the  same  pardaa  eamn 
again  for  conslderatlMi  before  tbe  court,  wUiA 
rnfflrmed  dw  dedabm,  and  held  that  In  suctaa 
case  the  bill  might  be  pnqwrlv  filed  I7  a  cred^ 
itor,  without  first  redudng  Us  claim  toJudg- 
ment  Qmf.  Btaurtgard,  101  IT.  B.,68e[JULV., 
lOM], 

The  same  doctrine  has  been  fully  saactloaed 
by  the  Supreme  Court  of  JUssisrii^  in  &.' mM- 
lipp  V.  CluTia,S6  Hist.,  SOT,  where  it  to  said. 
that"The  doctrine  that  firm  aaaets  &  ' 


SuTBXu  CouBT  or  Tsa  Ukisid  Btatbs. 


tt  principle  of  BdmioiBtzvlloD  ftdoptod  by  tho 
ooQito  where,  from  any  caute,  tbe;  ue  called 
opoa  to  wind  up  the  flim  biuineH  and  find 
that  ttie  memben  have  made  no  valid  di^oai- 
tionoftff  oliargestqMHiilaaMele.  Thus:  where, 
upon  a  dimoludon  of  the  firm,  I7  death  w  lim- 
itation or  bankruptcy  or  from  anyotlter  cauae, 
the  courts  are  caued  npcoi  Id  wind  up  11 

oem,  they  adopt   and  enftvce  the  m: ,_. 

■tated;  bat  the  prlndi^  itself  apringa  done  out 
of  the  obligation  to  do  jnattce  between  tbe  part- 
Ders,"  In  that  case  one  of  two  partner*,  but 
wltb  tbe  aneot  of  the  other  and  without  anv 
fraudulent  intent,  tranaferred  the  whole  buai- 
neaa  and  atock  of  the  Ann  to  a  tUid  penon  in 
payment  of  an  individual  debt.  A  creditor  of 
the  Dartnerahlp  aned  out  a  writ  of  attachment 
aga&at  them,  andcuued  it  to  be  levied  on  the 
ffooda  in  the  poneasion  of  the  purchaser,  upon 
the  eround  tnat  the  ttaasfor  oftbe  firm  goods, 
In  saoafactlon  of  the  individual  debt  of  oneof  the 
partners, was  fraudulent  and  void  aa  against  firm 
credltora.    The  right  to  do  so  waa  denied. 

The  same  inlnople  appliea  in  caae  of  a  disso- 
lution of  the  partnership.  "  It  ts  competent," 
save  Mr.  JutUee  Storj,  Partnership,  sec.  868, 
"tor  the  partnera,  in  cases  of  a  voluntary  dis- 
solution, to  agree  that  the  Jctet  propertj  of  the 
partnership  shall  belong  to  one  M  them;  and  if 
tUsBtfreement  be  bona  fideanA  for  a  valuable 
ooDsideration,  it  will  transfer  the  wbtrfe  ^op- 
ertv  to  each  partner,  wholly  free  bom  the 
cUma  of  the  Joint  creditors.  The  like  resuh 
will  arias  from  anv  stipnlatiou  to  the  laine 
effect,  in  the  origlosi]  articles  of  copartowshlp, 
in  cases  of  a  dusohillon  bjr  death  or  by  any 
other  personal  Incwadty." 

Ana,  in  case  of  dissolution  by  the  deafli  of 
one  of  the  partnoa,  without  any  prevtoos  agree- 
ment as  to  the  mode  of  Uquid^ion,fiieonly  dif- 
ference is,  that  the  Joint  creditor  may,  at  liia 
election,  institute  proceedings,  by  filing  a  bill  In 
equity  against  the  personal  repreaeniatlves  of 
the  deceased  partner  and  the  survivors,  to  wind 
up  the  partnosliip  business,  to  'naw'"^'  the  as- 
aets  and  appropriate  the  partnership  prmterty 
to  the  payment  of  the Mntdebta.  Btory,Pait., 
■eos.847,S89.  Althouj^,  loHladMi^.ltJsae- 
nled  that  a  court  of  eonitr  has  Juriadiclton  to 
suit  on  benalf  of  a  nrm  creditor  at 


payment  ol 
diqxiainon  of  the  prop- 
erty, made  ingood faith,  evoi  althiou^ it  may 


debta.  Anyb 


or  1^  the  withdrawal  (« death  of  one  of  the  pBTt- 
nert.  AkuA  t.  Aontum,  07  Hiss.,  IMMSOO; 
Frtuum  V.  BlMDort.  41  Uisa.,  188. 

And  onkaa  a  partnership  creditor  at  the  pe> 
■tmal  representatives  of  iJie  decesaed  partner 
commence  snch  a  pmreedlng  lo  liquidate  the  af- 
tails  of  the  partnership,  there  is  nothingto  pis- 
vent  the  surviving  partner  from  dealing  wiUi 


like  good  fa 
aonaTrepre 


'  Loike  V.  Ltirit.  1S4  Mass.,  1.  And  if.  In 
good  &ith,  with  the  acquicKenoe  of  the  per- 

-Urepreseniatlveaoftbedeceaaed  partner,  be 
_ja  the  firm  property  to  continue  the  business 
00  hla  own  account  and  In  his  own  name,  be 
does  it  without  other  liability  than  to  be  held 
acGountaUe  to  the  estate  of  hla  deceased  partner 
for  a  share  of  the  proflts;  «r,  as  we  have  seen, 
opoa  a  UU  filed  for  that  purpose,  by  the  per- 
aonal  nipresnntativee  of  the  deceased  partner  or 


have  bew  spedflcally  a  part  of  the  partnership 
assets,  and  even  If  It  has  been  applied  to  the 
pnment  of  bis  individual  obUgatkms,  will  be 
vaHd  and  ettectnal;and,  without  drcumslancea 
■bowing  an  actual  intention  to  defratid.  cannot 
be  treated  as  a  fraud  in  law  upon  partnership 
creditors.  Accoidlngly,  in  Beach  v.  Branmati, 
67  Hiss.,  400-600,  the  Supreme  Court  of  Uia- 
si«ippisaid:  "It  then,  afirmcredltormay  sue 
out  and  levy  an  attachment  upon  firm  assets  In 
the  haoda  of  a  surviving  putoer,  upon  wliat 
grounds  must  be  praceedT  Must  he  aver  aitd 
■prove  <me  of  the  specific  grounds  of  attachment 
laid  down  In  the  statute,  or  will  lt.be  sufficient 
to.  show  that  the  surviving  partner  Is  acting  In 
vicdtfion  <A  that  qaati  trust  impoaed  npon  bim 
by  law  for  the  buieflt  of  firm  Gi«ditorsT  We 
have  no  hedtatlon  in  saying  that  he  moat  bring 
his  case  strictly  vrithin  the  letter  of  the  statute.** 

Tbe  next  assignment  of  error  is  based  on  an 
exception,  to  the  following  Instruction,  being  in 
contumation  of  that  Just  considered: 

"  6.  The  latter  clause  of  this  Issue  Is  as  to 


^vlng  an  unCslr  preference  to  some  of  bis  cred- 
itors over  othen.  It  is  difficult  to  determine 
whst  particular  acts  wHl  constitute  such  pidter- 
ence.  I  am  <rf  tbe  opinion  that  the  LegiMature 
meant  aometblng  by  this  exprssrion,  but  it  has 
never  been  construed  by  the  Bupreine  Court  of 
the  State.  In  the  absence  of  sucn  cmstruction, 
I  will  instruct  you  that  when  a  debtor  to  insolv- 
ent, and  knows  that  he  will  be  unable,  for  a 
great  lensth  f^time  to  pay  all  his  debts,  and  dia- 
posea  of  ms  means  toone  or  more  of  his  crcdr 
Hon,  to  the  exclusion  of  others,  and  with  tbe 
design  that  those  unpaid  shall  remain  so,  {twill 
constitute  sn  unfsir  pieferenoB  within  the  mean- 
ingof thisclauseof thestatnte.  Ton wQl.tfcerc- 
fore,  apidy  this  rule  to  the  facts  in  proof  under 
this  issue.*' 

The  language  of  the  Missisdppl  Code  of  len, 
describing  one  of  the  grounds  for  whidh  an  at 
tachment  mkihtlanie,  wasthat  "Tbedeblorbaa 
assigned  or  £qiosed  of,  or  is  about  to  sssign  or 
dispose  of,  bto  property  or  rigbts  In-  action,  or 
some  part  thoeof,  with  intent  to  defraud  hia 
credluna,  orgittan  iLttfair  prtftrenet  loi>mt€f 
titem."  Code  of  1871,  sec.  1430.  Thto  provia- 
ion,  It  la  sud,  so  far  ea  It  relates  to  an  "  onfalr 
preference,"  was  first  introduced  into  the  stat- 
utes of  the  BtaU  by  the  Code  of  1867,  art.  S,  p. 
872.  It  to  said  by  the  Supreme  Court  of  Hissb- 
slppi,  in  SUrtdfft  v.  IWBipmm,  68  Htos.,  S70, 
that  "Tberi^of  a  debtor,  insolvent  or  in  fail- 
ing  tircumstances,  lo  give  a  preferaice  to  ona 
or  won  of  bis  creditors,  if  It  be  bona  faU  and 
with  no  intent  (o  secure  a  benefit  to  himself,  la 
a  firmly  established  rule  in  tbe  Jorisfffudaioe 
of  this  State,"  and  many  cases  sre  cited,  occur- 
both  before  and  ana  the  adoption  of  th« 
of  1867,  In  support  of  tbe  alatanrat  It 
'  '  '  tbcfefoie,  that  whatever  dee 


flU 


dedUor,  towlnduplheOrmbusi- 


ringl 
Code 


beaai9oaedtoii>clade,itcert^nlydid&otm 
all  preferences  111^^.  But  tbe  neceasary  reaok 
of  preferring  one  or  more  creditors  by  a  debtor 
unable  to  pay  all,  would  be  that  the  rest  ahouU 
ramain  unpud,  »ad  tor  an  Indefinite  lengUt  a< 


i  by  Google 


HoGam  r.  Flakfaoak. 


tfme;  and  U  the  preference  Usnppoaed  to  bave 
bSBD  dfs^iHcl,  it  could  wen  be  ttid,  la  ereir 
mdi  cue,  that  the  debtor  nuking  It  alao  de- 
(fgmd  its  natnnl  Mtd  expected  cooaequencea. 
It  foDowe,  tbciefOn,  U  the  put  of  the  tdiaige 
of  the  Gomt  now  under  examination  be  coirect, 
[U91  that  til  prefeienceB  are  unfair,  and  being  unfair, 
■re  lUeml,  a  condiulon  which  we  have  seen  U 
oppoaedto  the  nttled  Uw  of  HiHiaalppl. 

ui  the  caae  Jtut  referred  to,  ot  SUridg»  t. 
FliHUfon,  the  queetion  was  pieaeuted  directly 
fordedrion  forttie  flrst  time  to  the  Supreme 
Comi  nf  that  State.  It  waa  then  dedded  that 
DO  praferenoe  could  beheld  to  be  unfair  whicli, 
tested  bj  the  rules  of  law,  U  lesal;  and  that  ae 
to  be  ill^al  it  mo«t  be  ^udulent,  and  u  all 
frBodulentdlBpositiona  of  hispropertj  bv  a  debt- 
or an  iwtdiiblted  fn  other  worda,  the  dauae  re- 
tatlng  to  unfair  pref eiencea  la  mere  auiplusue. 
Tlda  construction  la  confirmed  b^  the  fact  that 
the  word*  tn  queatJon  have  been  omitted  from 
the  Code  of  1^  by  the  Lqiialatuie  of  Uiaila- 

In  oar  opinion,  tUi  InterpretatiaD  of  the  itat- 
nte  la  correct,  and  weaccordinslj  adopt  11  The 

raling  of  the  drcolt  court, '- '       "" 

■dloage,  therefore,  '    ' 

The  cauae  came  c 

hanci  isiaed  bf  the  pleas  to  the  merila. 
the  general  issue,  the  defendant  pleaded,  as  to 
the  note  for  f(t,000,  made  by  Forbes  &  Fllzpat- 
rick,  &K  defenae  of  the  Statute  of  Frauda,  Uwt 
the  alleged  promise  was  not  in  writing  and,  al- 
■ol  that  the  sole  coaaideratioa  therefor  was  the 
iue  to  him  b7Fort)es,  of  hta  Interest  to  the  port- 
Mnddp  <d  Forbea  A  Fltzpatri^  and  that  the 
nnmiae  to  paj  Uw  same,  asoneof  thedetilsof 
that  firm,  was  procured  from  him  br  meansof 
false  and  fraudulent  mlarepresentations  made 
to  Umbj:  Forbes,  aato  the  value  of  that  Intvsat. 

On  the  trial,  as  appears  from  the  Mil  crit  ex- 
ception^ there  was  evidence  tending  to  show 
Hut,  althon^  the  origiDal  assumption  by  the 
'—1  of  Fitapatrlck  ftothos  of  the  debts  of 


FoHm  a  Fllxpatitek  was  TO'bal,  vet,  that  aft- 
erwards it  was  repeated  in  writing  in  snndrr  lel- 
loi  hr  the  defendant,  written  aner  he  had  full 


taiowledge  of  the  character  and  condilloa  of  the 
aascts,  proper^  and  business  which  he  had  pur- 
chased from  Porbes. 
The  court  instruoted  the  Jiuy  >>  follows: 
"Tie  plea  of  the  defendant  alleges,  as  to  the 
4S,000  note  of  Forbes  &  Fitzpatrick.thBt  its  pa7- 
neiit  waa  aniwinffll  aa  Mrt  consideratioa  of  a 
purchase  by  him  from  Eugene  A.  Forbes,  and 
,         that  said  purchase  was  made  on  fraudulent  mis- 
"™''  lepreaenlatlons  as  to  the  chaiscter  and  nlae  of 
the  things  sold.    If  you  believe  this,  and  that 
the  defendant  was  thueby  injured,  you  will  de- 
duct from  aidd  note  the  amount  of  nia  damagee 
t7  rensan  of  such  misrepresentations,  unleas 
joa  shall  find  that  the  defendant,  after  he  had 

afolIkaoM 

tlanedlore 
{nmiaed  t 
nowledge, 

1e  make  SDL 

To  (Us  portion  of  tlw  charge  an  exceptlc 
wsa  taken,  and  insbuctions  of  an  opposite  tenor 
_j.,i..  1    ... 1..1  — Terefused.but  which 


aAcd  to  be  ^veo, wUdi  were  refused.but  which 
fclsnotacccesary  to  notioe  ^edally,  aa  they 
tts  dbecQy  negwved  by  the  tnftmction  given , 
SBdaiedlqKMedof,  if  Uwtbe  oorrecti  and  tA 
teUOno. 


.._. circumstances,  and  no  one,  act- 
ing with  full  knowledge,  can  justly  ssy  that  he 
has  been  deceived  by  Atlse  representations.  F«- 
hntiiumfitii^ria. 

We  are  advised  tliat,  according  to  the  prac- 
tice in  HisslBsippi,  as  authorized  by  'ts  ststutes 
(OmIc  of  Hiss,  of  1880,  sec.  3484),  bich.  by 
sections  914  and  91S,  Rev.  Stat.,  are  adopted  as 
the  practice  of  the  Circuit  Court  of  the  United 


States  in  tiiat  district,  ttke  proceeding  which  re- 
sulted in  the  verdict  eustainiDg  the  atta^iment, 
and  the  veidlct  and  Judgment  on  the  mralts  of 


e  of  action,  are  separate  and,  conse- 
Quenuy,  may  be  separately  considered  on  error. 
The  iudginent  on  me  plea  in  abatement  is  not 
flnal  in  the  sense  that  it  mar  be  reviewed  before 
the  final  determination  of  the  canse;  but  a  writ 
of  error,  np<m  the  final  judgment,  brings  up  the 
whole  record  and  subjects  to  review  sff  the  pro- 
ceedings in  the  cause.    Atve^nd  1M  enor  in 


/,  qfirmed;  i 


atwcuMini  Asrjtfor, 
toed;  butViejvJf- 
intmUtifeupttaiinabaltiMTU  am  stis- 
taitting  the  attaehmmt  %»  rttened  and  tha  emm 
itrmanata,9taintlnuliMuloi»laiii»llu*»r- 


I  new  Hiai  asnof. 
Judgment  aeeerdiTtgtf,  vith  Mwb. 

Tnie  oopr.    mst : 

James  H.  HoKeunejr,  Clerk,  Bup.  Ooort,  V.B. 


EDWABD  HcGIHTT, 

CHARLES  H.  FLAKNAQAK  it  ai. 

(See  a.  c  IS  Otto,  an,  m.) 

Ar«fMrab>  tMSsI*. 


piriothc 


ipaitaenlilp  oraditoiBi  to  a^ 
(o&TldBal  deM^  foodaha- 
is  partner,  wblob  nevOT  b^ 


ifnudiqiaopi 

parraent  of  (a 

tOB  furvtvlns  partner,  i 
^..._   lieFaTtnen>ilp,bDtiretel 
_-J  piopertyjnerelr  becauw  thej  ban  mm  •"•"wm 
wlt&  the  stock  fOTiD^)'  belonslnB  to  the  Orm. 

^ryuMf  Sec.  B,  X88t.    '     Deddad  Vte  18.  188». 


States  for  the  Southern  District  of  1 


InfftnoU,  for  defendanta  In  error. 

Mr.  JvMe*  Mfttthmra  deUverad  tbetqAt- 
lon  of  the  court: 
This  is  an  action  which  anae  In  the  oonne  of 


ZSL,«i 


-IHohU  and  pnewi  <tf  mr^Mna  parinw^ 
to  &ooie  V.  BuntlnfMn,  Adrarx.,  M  U.  &, 

,        .«u 

D,B,i..ab,LiOOglC 


SnFBXKB  COITKT  OF  1 


■  UxrrxD  Btatek 


Oct.! 


tbiB  pioceediogi  tn  that  of  Flannwui  agalut 
nupfttitek,  tbe  jadgnMou  tn  wUchiiu  been  in 
put  rerened.  Edwud  UcCHntr,  the  pUntiff 
m  enor,  hevlng  In  that  cauae  wpeand  aa  a 

oUlmam  nt  th*  [imrTty  ■alwwl  nniter  thn  MUMfh. 

menL  the  «me  waa  oellveted  U>  him  by  the 
narual,  oa  taking  a  bond  conditJooed  to  pny 
to  the  pUntUb  to  the  attachment  snch  dam- 

agea  aa  mi^t  be  awarded  agaluat ""  -''' ' 

In  caae  hia  claim  ahanld  not  DenU 


1,  or.iu 
__it  erant,  to  letani  the  gooda  to  the  manhal. 
Theraupon,  tn  accordance  with  the  atatuiarj 
jawsOce  in  audi  oaaea  tn  HimMi^,  an  iane 
waa  }aiDed  between  the  tdalntUEa  In  attachment 
and  the  claimant,  to  try  their  reapectlve  titleato 
the  prc^iertr.  Upon  thla  laaue,  evidence  ww 
anhniitted  by  the  partiet,  lending  to  show  nib- 
ftantlel'y  the  nme  atale  of  facta  aa  ttppem  In 
theprlnopal  caie. 

Ilie  court  rafuaed  to  give  inttrnctlona  aaked 
on  behaU  of  the  ddendant,  and  In  Iteu  thereof. 


"  9.  It-waa  tbe  doty  of  J.  J.  Fltq»trick,  aa 
aodh  iorvlTlng  paitaer,  to  aell  and  oonTcrt  tnto 
moa^  the  gooda  and  property  bekiaging  to  aald 
Ann,  and  to  collect  the  debts  due  the  Ann,  and 
lint  4^y  the  aame  to  the  payment  of  the  dd)ifl 
dna  by  the  Ann  and  not  to  mingle  the  aame 
with  liii  own  Kooda,  ao  that  they  oonld  not  be 
[66S]  identifled,  heningV)>*c'"*i^*UQateefot 
thla  pnrpoee :  but  tt  be  minted  them  with  other 
nxMU,  BO  dtat  they  oonld  not  be  identified,  be 
umliy  rendered  hla  own  gooda  llaUe  for  the 
debta  of  the  firm,  <M-raaT]tboae(»tginally  owned 
by  the  firm;  and  If  he  allied  tbe  proceed*  of 
me  Mia  of  andi  gooda,  dtber  miginally  owned 
biy  (he  Ann  or  tboae  afterwards  purchaaed  and 


aa  anrrlTlnc  partner,  and  aa  to  him  -rendered 

MMleTOld. 

There  waa  a  TNdlet  and  Judnnent  for  the 
ff1al»tt*T'  in  the  attachment,  whlcn  are  brought 
bito  nttew  by  thla  writ  of  error. 

The  charge  above  quoted  goea  further  than 
Oat  wbbA  waa  conridered  and  adludged  to  be 
enoneona  in  IIib  loindpal  caae.  For  hare  the 
jary  were  Inatnicted,  tbat  It  waa  a  baud  upon 
parawrahlp  credltoia,  to  Wpiy  to  tbe  pnmeBt 
of  Indlvidnal  debu  gooda  belonging  to  the  but- 
vlving  partner,  wUcb  nerer  belonged  to  the 
partnardiip,  but  were  hla  own  Indlndual  prop- 
erty, merdy  becauae  they  ^"A  been  mliigM 
wlUi  the  Btock  formerly  belcoging  to  tbe  drm. 
Tbla  la  an  error,  in  any  view  that  can  be  taken 
of  the  rights  of  the  pattiei.    £ven  on  tbe  sup- 


«  the  latter  only  eo 
aented  the  partiier- 
ahlp  property,  and  would  divide  It  aa  to  raluea 


although  the  epedflc  gooda  ndght  not  be  sepa- 
rable. 

This  being  so.  It  conU  hardly  be  charged,  aa 
a  matter  <rf  law,  that  an  appropriation  of  the 
mingled  stock  to  tbe  eitcDt  of  a  value  no  greater 
than  would  be  allowed  in  equity  to  individual 


nmnlp,  amount ,__  

For  thla,  aa  wcU  aa  for  reaacoa  atatad  In  tbo 

oplnioD  In  the  former  caae  between  tbe  original 

partka,  we  hold  thla  instruction  to  be  ernmeouB. 
Tlujuagnrntt  it  tueonUnglif  rttmid  a*d  lk» 

etHWf  ranMndad,  wfM  t  BilrNelMiM  <»  ffrant  o  MW 

Moj.    Jitdgmmil  rMtrted. 
Ttmoopj.   Taat:  _ 

JaiMB  H.IfoKeDiMri  CIeik,Bap.  Ooiict,  V.  8. 


STATE  OF  QEORQIA,  Appt.,  [«B8] 

HORRIS  K.  JEBUF,  Surviving  Traatee, 

■TAI.. 

(Bee  a  c;  U  otto,  lGe-«4,) 

Cam,  uAm  not  retietfoble — ri^  «f  State. 

pending  In  the  eiroutt  oomt, 

-TOBBnteda  petWlon'S 

party  K>  tae  suit,  tt 
-.  .jqubed  towttUraw 

J  —■■■->-  eaeou&MB  tor 

tfaeaofianottbe  oouitooaH  not  faerevleirad 

upon  the  appeal  of  the  State,  for  the  reaBoo,  If  thet* 
were  no  otbin.  that  the  order  did  notooiiolude  any 
rtcttltfaad  In  virtue  of  the  exeenttona,  or  of  the 


APPEAL  from  the  Circuit  Court  of  tbe  Unbed 
State*  for  the  Bouthera  District  of  Ooorgia. 
The  history  and  facts  fully  ^>peer  ■»  tbe 


by  Mr.  JvMitt  Harlaar 
Tbe  suit,  out  of  which  this  appeal  arbes, 
was  commenced  on  the  IBth  day  of  February, 
ISTT,  In  tfie  Circuit  Courtof  the  United  Btetea 
for  the  Southern  Mitrict  of  Georgia,  by  Uwrta 
K.  Jesnp,  a  dtlcen  of  New  "it^,  and  Uw  anr- 
viving  Tnutee  In  a  mortgage,  or  deed  tA  bust, 
executed  on  tbe  Mtb  day  ot  December,  IMT, 
bv  the  Atlantic  and  Gulf  Railroad  Company,  a 
deo^iia  Oorpmatlon,  oonveyintr  to  trustees  and 
tbe  survivor  of  them,  fla  nuiiit  One  and  certain 
tmutctaes,  together  with  tbdr  appurtenances, 
rolling  fSUidk,  eouipment,  etc.,  rapectivelv,  in 
trust  to  secure  the  payment  of  bonds,  tn  a  Ian* 
amotmt,  made  by  the  Company,  and  payable 
on  the  Aiet  d^  of  July,  IWT,  with  Inlereat 
semi-annually,  at  the  rate  of  7  per  cent  per  an- 
nom.  The  deed  conUUned  the  usual  proviaioaa 
requiring  the  trustees,  upon  default  In  the  pay- 
ment tA  the  stipulated  tntereet,  to  enforce  the 
securityforthebenefltof  thebondboldeta.  The 
Mil  asked  for  the  ^ipointment  of  recdvera,  and, 
theSOthdayof  Febmary,  1877, 

tered,  upolntlnr  recefvars  of 

the  entire  [woperty  and  effects  of  the  railroad 
com  panv  embraced  in  (be  deed  of  trust  or  mort- 
gage, with  power,  and  charged  with  (he  duty, 
to  manage  and  operate  the  mne,  subject  to  the 
orders  and  directions  of  the  court  The  re- 
ceiver* took  possession  and,  enbaequently,  th» 
order  of  February  20, 1877,  made  at  chambers^ 
was  renewed  end  oonllrmed  by  an  order  of 
^sad  note  br  Jfr.  JMtM  Hakuv. 

.:    ioec& 

D,g,tza:Jb.LlOe>^IC 


/JcoBou  y.  JiBtrp. 


eonrt  entend  on  the  90th  day  of  April,  18TT. 

A,  nipplomeDtal  bQl  waa  afterwards  filed,  en- 
luring  tbe  scope  of  the  suit  and  asking  a  decree 
d  [oredoBUR  and  sale. 

OntheSddarof  Jose,  1879,  theTaUroadand 
"'\tt  briuiclieg,  wIOi  tlieir  respective  appurte- 
Dinces,  being  then  In  the  actual  poesewloD  of 
tod  opented  by  the  receiven,  under  the  direc- 
tion erf  the  Circuit  Court  of  the  United  Slates, 
tbe  State  of  Qeorgia,  by  Its  Attomey-Oeneral, 
presented  a  petition,  stating  that,  prior  to  the 
ippointment  of  the  receiven,  executions  had 
blued  from  the  office  ol  its  Comptroller-Oene- 
nl  agaioet  the  Railroad  CompoDT  for  taxes,  al- 
leged to  be  due  the  State,  the  validity  of  which 
tues  was  contested  by  the  Companv,  and  the 
iwie  arising  thereon  was  then  pending  before 
tlie  courts  of  the  State;  that  twoof  such  causes, 
those  involving  the  validity  of  the  taxes  for 
the  years  187*  and  1875.  were  taken  by  the 
Corporation  tipon  writ  of  error  to  the  Supreme 
Court  of  the  United  States,  in  which  court,  at 
Its  (then)  last  Term,  a  judonent  was  rendered 
NstuniDg  the  right  of  the  Stale  to  the  taxes  in 
qoestion;  that  executions  were  also  issued  by 
Ute  State  against  the  Company  for  the  years 
IB76, 1877  and  1878;  but  as  the  grounds  of  de- 
fense were  the  same  in  each,  the  latter  were  al- 
lowed to  rest  and  abide  the  decision  In  the  two 
former  causes,  except  that  the  execution  for 
1876  was  in  the  hands  of  the  sheriff,  and  had 
tieen  levied  upon  certain  property  of  ihe  Com- 
pany before  the  appointment  of  the  receiver  in 
the  foreclosure  suit. 

The  prayer  of  the  petition  was,  that  the  State 
be  allowed  to  estsbUsh  these  facts  by  reference 
to  the  records  and  proceedings  in  this  cause, 
and  also  by  the  records  and  proceedings  in  the 
state  courts  andtheSupremeConrt  of  the  United 


oiable  cooxt-baaao  jurisdiction  under  the  law, 
by  lis  process  of  the  appointment  of  receivers 
or  otherwise,  to  hinder,  deUr  or  prevent  the 
execution  of  the  process  provided  by  the  law  of 
the  State  for  the  collection  of  its  revenue." 
"The  said  State  of  Georgia,"  the  petition  pro- 
ceeds, "in  obedience  to  that  comity  and  respect 
that  ^ould  govern  her  courts  towards  those  of 
mother  concurrent  Jurisdiction,  and  to  pro- 
mote that  harmony  which  should  ever  prevail 
between  beiaelf,  as  one  of  the  members  of  this 
Cnion,  and  the  Federal  Government,  respect- 
fully loslBta  that  she  cannot  be  required,  In  or- 
der to  obtain  her  rights  in  the  premises,  to  be- 
..  oome  a  par^  complainant  or  defendant  In  the 
"'  litigation  now  pending  before  (his  honorable 
court,  because,  as  she  maintains:  1.  This  court 
has  no  Jurisdiction,  by  thepoweiaof  Injunction 
or  otherwise,  to  binder,  delay  or  prevent  the 
collection  of  her  revenue.  2.  As  the  record 
shows  that  certain  executions  hod  been  levied 
by  the  sheriff  in  obedience  U>  process  from  the 
staleoouits,upon  which  Issues  had  been  joined 
by  the  defendant  Conmration,  their  jurisdiction 
could  not  be  aSecteabTn  suit  filed  subsequen^ 
ly  ta  the  courts  of  the  United  States  (and)  the 
appointment  of  receivers,  and  a  sale  by  the  lat- 
ter Juritdictton  would  be  inoperative  and  void. 
■'•  It  b  uainst  pnblic  policy  to  require  a  state, 
u  tbe  ooUection  of  her  revenue,  to  await  the 
■low  and  tedious  process  necessary  to  determine 
the  nnmeroua  Issues  made  in  this  cause  between 
BeetflOno. 


private  Htlgants."  Theprayer  of  the  Stale  was, 
that  the  court  pass  such  an  order  as  would  ful- 
ly protect  Its  rights  in  the  premises. 

The  record  contains  no  part  of  the  proceed- 
ings in  the  causes  in  the  stale  courts  to  which 
the  State's  petition  referred.  All  that  it  con- 
tains in  the  way  of  documents  or  papen  relat* 
ing  to  taxes  against  the  ComponT,  are  certain 
executions  from  the  office  of  the  Comptroller- 
General  of  (Deorgia,  with  the  returns  thereon, 
vit.:  an  execution  for  the  taxes  of  1874,  amount- 
ing to  $32,764.10,  returned  by  the  sheriff,  lev- 
ied October  6, 1874,  "Upon  lots  number  28  and 
24,  Atlantic  ward.  City  of  Savannah,  county 
and  State  aforesaid,  and  wilt  sell  the  said  de- 
scribed property  on  theflrst  Tuesday  in  Novem- 
ber, 1874,  before  the  court-bouse  door,  in  terms 
of  the  law;"  on  execution  for  the  taxes  of  1S7S, 
amounting  to  |8,754.C6,  returned  levied,  No- 
vember 15. 1875,  "  Upon  the  buildings  known 
BB  the  machine-shop,  locomotive  house,  and  car 
shop,  situate,  lying  and  being  at  the  Atlantic 


and  Qulf  Railroad  depot  In  the  Citv  of  Savan- 
nah, county  and  State  aforesaid,  sad  win  adver- 
tise and  sell  the  same.  In  terms  of  the  law,  the 


levied,  January  8,  1B77,  upon]ol828,24,88and 
36, in  Savannah;  the  esecutlon  for  taxes  for  1877, 
amounting  to  $9,888.12,  and  $27,990.86,  as  a 
penalty  for  non-payment  of  taxes  and  costs,  the 
last  execution  iMng  returtwd,  "Piopet^,  lay 
order  sad  decree  of  the  United  Btates  Cotut,  in 
the  hands  of  recdvers;"  and  ex«cntloo  for  tai^a 
of  1878  for  $7,070.26,  and  92],9a8.78,a8  penal-  [4611 
ty  for  non-payment  of  taxes  and  costs.  Upon 
this  last  execution  no  return  appears  to  have 
been  made. 

On  the  6th  day  of  June,  1879,  this  order  waa 
made  In  the  court  below: 

"  The  State  of  Oetn^  having  petitioned  for 
leave  to  proceed  with  certain  executions  for 
taxes,  after  argnment  and  consideration,  Itisor- 
dered  and  decreed  that  the  said  petition  of  the 
State  of  Oeorglabedenled,  and  tne  same  is  here- 
by dismissed.^ 

On  the  same  day  s  final  decree  of  foreclosure 


Jpal  sums  for  taxes:  for  1874,  $82,764.7: . 
167fi,  $8,754.56;  for  1876,  $0,080.81;  for  Isa, 
$12,441.16;  for  1878,  $7,076.26;  In  aU,  the  sum 
of  $70,116.99;  the  sums  specified  in  the  several 
executions  for  taxes,  omitting  the  penalties 
citdmed  in  those  for  1876,  1677  and  1678.  It 
was  further  declared  that  the  Company  was  lia- 
ble for  the  principal  of  such  tax  as  roi^t  be  as- 
sessed by  the  ComptroUerOeneral  of  the  State 
for  the  year  1879;  that  sudi  taxes  were  prior  to 
all  other  liens,  except  judicial  costs,  and  should 
be  paid  out  of  tiie  prooeeds  of  sale  and  any  bal- 
ance of  monev  and  assets  In  the  hands  of  the  re- 
ceiver, next  alter  the  payment  of  such  costs;  and 
that  neither  penalties  nor  Interest  were  due  on 
the  taxes  for  any  of  Ihe  aforesaid  years. 

Afterwards,  on  the  22d  of  August,  1879,  Ihe 
State  presented  to  the  court  Its  petition  for  ap- 
peal, as  follows:  "  The  State  of  Ueorgia  havinr 
filed  ■  petition  denying  the  juriadiction  of  said 
Circuit  Conrt  of  the  United  States,  and  claim- 
ing Um  ri|^t  of  said  Slate  to  proceed  with  said 
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««ecutfoni,  notwlthiUndiDg  the  property  of  said 
defendant  Coiporalion  wu  In  tbe  poaaeadoD  and 
coutrol  of  said  court,  tbronchrcceivere  appoint- 
ed therebv,  and  the  said  anmit  court  luTing 
poased  a  decnc^  so  tar  as  the  rigbta  and  claims 
of  said  State  in  the  {nemisea  were  concerned,  de- 
nying and  Kfudue  said  claim  aet  up,  and  said 
Stale  of  Oeorela,  Ddng  advised  Ihat  she  has  a 
sood  and  vJld  cauae  of  appetd,  now  comes 
**  *  *  and  prars  this  honorable  court  to  grant 
an  appeal  in  snia  cause  to  the  Supreme  Court  of 
,.  the  United  States,  oosucb  termsand  conditions 
"  as  required  by  law."  Tbe  appeal  thus  prayed 
was  flowed. 

.  Me»T*-  CUBbrd  Anderaon,  Attg-Otn.  of 
Oeoriia,  Rab«rt  H.  Elf  and  Robert 
TixmlM.  for  appellant. 

Meun.  W»lt«r  S.  CUahoIm  and  BolMrt 
r«]HK«iHt,  for  appellees. 

Mr,  JutUet  Harb^  delivered  the  oidnlon  of 
the  court: 

It  does  not  seem  Incumbent  upon  this  court  to 
determine  some  of  the  questions,  however  im- 
portant or  Interesting  as  abatrect  propositions, 
which  counsel  have  pressed  upon  its  attention. 
The  caae,  as  presented  by  the  record,  la  within 
a  very  narrow  compass,  as  Is  evident  from  tbe 
statement,  already  mode,  of  the  lilstory  and  nat- 
ure of  the  litigatJon,  out  of  which  the  preeent 


"S 


_ .  le  action  of  the  court  below  la  assaOed  by 
the  State  upon  numerous  grounds,  separately 
alaled  in  the  assignment  of  errois.  Tner  are, 
however,  all  comprelieDded  In  the  general  prop- 
oaitlm  that  the  court  erred  In  denying  and  di>- 
nUsslDg  tbe  State's  petition,  flted  June  8, 1679; 
theret^,  it  is  claimed,  adjudging  that  the  sber- 
"  IK  the  possession  and  Gontnd 
the  property,  ri^tfullv  ivo- 
«eed  with  the  esecutions  tor  tazea:  and.  In  de- 
creeing that  the  State  is  nM  entitled  to  penalties 
on  its  taxes  for  the  years  named  in  the  final  de- 
cree of  foredosuie.  . 

Touching  tbe  first  of  these  propositjons,  it 
may  be  observed,  that  if  it  was  not  a  matter 
wholly  within  tbe  discretion  of  tbe  circuit 
«0UTt  to  permit  the  State  to  become  a  party  to 
the  foreclosure  suit.  It  la  clear  that  Uie  Stale  did 
not  ask  to  become,  nor  was  It,  in  any  form, 
made  a  party  to  that  suit  It  is  equaOy  clear 
that  it  could  not  have  been  made  a  party  wtth- 


I  several  executions  for  taxes,  Uie 
State  avowed  its  xwwillingneSB  to  submit  its 
rights.  In  the  matter  of  taxes,  to  the  adjudica- 
tiMi  uf  any  court  of  the  United  Slates.  It, 
therefore,  assumed  sudi  a  position  with  refer- 
ence to  the  forecloBure  iuU,  that,  while  asking 
an  order  to  be  enlmed  disdwrglng  the  recelveis 
oa  to  the  property  levied  on,  and  aa  to  that  pro- 
[4631  poeedtobeleviedon,fortaxes,Uwouldnotbe 
bound  by  any  ruling  the  court  might  make. 
Still,  a  proper  re^tect  for  the  State  seemed  to 
require  that  Ihe  court  should.  In  some  f  om.  In- 
dicate Its  opinion  touching  Uie  formal  suggea- 
tion  that  It  had  oventepped  the  limits  of  Its  ju- 
risdiction, accmnpanied  by  a  request  that  the 
court  vrould  revise  Its  proceedings,  and  not  al- 
low the  aberUt,  having  in  bis  handa  executkHis 
SIS 


cult  court,  of  the  property  of  tbe  Itaitroad  Com- 

Cny.  The  court  below  was  of  opinion  that  It 
d  jurisdiction  to  do  what  bad  been  done, 
and  thai  it  ouelit  not  to  make  any  aucb  order  ca 
that  suggested  by  the  Slate.  But  It,  oeverthe- 
lesB,  directed  that  the  principal  sums,  claimed 
by  tbe  Stale  for  taxes,  ^ould  be  paid  out  of  the 
proceeds  of  the  sale  of  tbe  mortgage  property, 
next  af  ler  paying  Judicial  costs.  It  declined  to 
make  any  provision  for  the  niyment  of  penal- 
ties or  interest  upon  taxes.  The  record  shows 
that  the  prlncipBi  sums  declared  to  be  due  tbe 
Slate  have  been  received  by  it.    The  action  of 


Supreme  Court  of  Georgia,  In  respect  of  the 
right,  under  eieculion,  in  Uic  ordiiiary  fonn, 
and  not  speciallj  molded  for  that  purpose,  to 
seize  and  sell,  at  different  stiles,  separate  por- 
tions of  a  toilrood,  opcnited  under  francbii^es 
conferred  by  tbe  Stale  for  purposes  of  travel 
and  transportation.  Without  stopping  to  con- 
-'-"--■  those  or  any  other  queslions  of  tow  sup- 
d  to  be  raised  by  the  Stale's  petitlop,  it  la 
sufflclent  to  say  that  the  order,  denying  and 
dismisaing  that  petition,  is  not  one  which  the 
State  can  ask  this  court  to  review  upon  its  ap- 
peal ;  this,  for  the  reason  already  indicated,  if 
there  were  no  other,  that  the  order  did  not  con- 
clude the  State,  it  being  no  portv  to  the  suit,  as 
to  any  right  acquired  in  virtue  of  the  execntlona 
for  taxes.  It  was  not  an  adjudication  or  judi- 
cial detenninotion  of  those  rights  as  between  the 
State andthe  parties  tothe  foreclosure  suit.  If, 
by  low,  the  levies,  hi  behalf  of  the  Bute,  went 
^lid  to  the  extent  of  creating  a  prior  lien  In  its 
favor  for  taxes,  or  for  the  penalties  or  interest 
thereon,  as  to  which  questions  we  express  no 
opinion,  that  priority  was  not  affected  or  dis- 
placed by  the  subsequent  poesesalon  of  the 
property  by  the  receivers  la  the  foreclosure  rAAAl 
suit  III  no  legal  sense  has  Uie  State  been  in-  ^^^ 
jured  by  the  cnder  dismisaing  its  petition 


the  levies  under  the  executloi 

In  reference  to  that  port  of  the  final  decree 
of  foreclosure,  declaring,  as  between  the  par- 
ties before  the  court,  that  the  State  was  not  en- 
titled to  penalties  or  Interest  on  its  taxes,  we  re- 
ts not 


plainly  Importa  that  the  appeal  prayed  for  was 
~ily  from  the  order  of  June  6. 1879,  d^'J'iiW 

id  dismissing  the  petition  of  June  B,  1878.  u 
is,  therefore,  not  competent  for  this  conrt,tipon 
the  present  appeal,  to  review  that  portion  ottbe 
flnal  decree  relating  to  penaltiea  and  inlereat  on 
taxes.  Whether  Oe  State  is  concluded  by  any 
action  Bubeequently  taken  by  It  under  that  de- 
cree, or  whether  the  State  was  or  is  entitled 
to  penalties  and  interest  on  its  taxes,  are  quea- 
Uona  which  do  not  arise  upon  this  appeal,  and 
are  not  Intended  to  be  dadoed. 

Fbr  tftsM  reamm*  As  decrtt  inwsf,  on  (Ui  ap' 
peal,  le  affirmed.    RUto  or^erti. 

TruetMii*.   Teat:  _ 

Jama  H.  KcKenner.  Oerk,  Sup.  Oourt,  U.  B, 
Id-IM  D.  B.,  M ;  UeU  B.,  MB. 

loeo.  8. 
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*L  Cburti  of  aqgtty  flany  nUef  to  tftow  wliod«4>y 


[No.  117.] 

APPEAL  from  the  Buprsme  Court  of  the 
Dinrict  of  Columbia. 
The  hiaiory  and  fkcta  of  the  cue  ai^eu  Is 
the  opinion  of  the  court, 

Ifeun.  H.  O.  Olso^rtoa,  noma*  J.  MUer. 
C.  0.  Lie,  JL  B.  LetBU  and  G.  P.  OOtitr,  for  &p- 

:  Ei- 


Ut,  JudUe  HfcriKii  dellvend  the  opinion 
of  thecouit: 

It  bM  been  m  recognized  doctrine  of  oourto  in 
cquitj,  from  the  very  b^uilng  of  their  Jurie- 
dctkm,  to  wllbhold  relief  from  Uioae  who  have 
de^yed  for  ui  unieaaonable  length  of  time  In 
unrtlnr  their  cUnu.  Bhttemlon' r.  Tagk  " 
VhML,  IBSi  rtatt  T.  VaOia:  9  Pet,  4161 
wB  r.  JTsniiMb,  8  How.,  iZi;  Badgtr  v. 
fw,  S  Well..  94  [69  U.  8.,  XVII.,  WB];  Ckol- 
mmtdeUt  r.  OKalMt.  2  Ste.  A  W. ,  1 ;  9  Story,  Eq. 
Jar.,  ae&  1390.  In  WaoMr  v.  Bairtl,  T  How., 
390,  It  wu  Bald  that  long  aoquleacence  and 
ladiei  1^  paitiee  out  of  poweasion  are  product- 
in  of  much  hardahlp  and  injustice  to  others, 
i&d  is  not  to  be  excuaed  except  by  aboving 
■omo  actual  hindrance  or  Impediment,  cauaed 
by  the  fraud  or  conoeafanent  of  the  par 
posMMlon.  The  oaae  mnst  be  one  irhicl 
peafa  to  tha  oonacipnce  of  the  Cbancdlor. 

And,  ctMitraiy  to  the  view  preved  In  argu- 
nent,  a  defense  grounded  upon  the  stakneaa 
<rf  U>e  claim  asserted,  or  upon  the  gicea  lac^iea 
of  ibe  party  SMCTtlng  it,  mav  be  made  by  de- 
BnRer,  not,  Deoessarily,  by  [Oea  at  aniwer.  A 
different  nde  haa  been  announced  by  some  au- 
thon,  and  in  soma  adjudged  casea;  geoMally, 
bowever,  imoa  the  authoriu  al  the  case  of 
I*"!  neArf^lMmifMV.  Ammi«,efc.,SBrD.Ch. 
ttt.  XordThmlow,  who  decided  Out  case,  is 
nported  to  bav*  declared,  when  overruling  a 
dnnnim  to  a  US  charging  fraudulent  repre- 
•entatlona  aa  to  the  value  otan  eatale,  and  pray- 
DV  aa  account  of  Tend,  proUta,  etc.,  that  his 
•non  waa  based  upon  the  ground  that  leDgth 
of  time  preprio  Jurt,  was  no  reason  for  a  do- 
nnner;  that  It  was  only  a  conclusion  tnxa 

*H«ad  DOtaa  br  Jft-.  AMm  Hamjw. 


facts,  showing  acquiescence,  and  was  not  mat- 
ter of  law;  and  that  be  couM  not  allow  a  party 
to  avail  himself  of  an  Inference  finn  taos  on 
ademumr.  ButinfflwMitanr,  X^rtf  JniMley, 
2  Bch.  A  L.,  007,  decided  In  1806,  Zord  Redes- 
dak  ezpresaed  his  disapproval  of  the  dedsioD 
of  Lord  Thurlow,  as  reported  by  Brown,  and 
said  that  It  was  rendered  in  a  hurry,  when  the 
latter  was  about  to  surrtaider  the  scab,  and 
when  much  Infary  might  have  been  doiie  to 
parties  had  Judgments  not  been  given  before 
the  latter  rettrea  &om  office.  The  rule,  as  an- 
nounced In  BotBK^en  V.  Lori  AwMieg,  was, 
"  That  when  a  party  doea  not  by  his  UU  bring 
himself  within  the  rule  of  the  court,  the  other 
par^  may  by  dpmurrer,  demand  Judgment, 
whcAher  be  ought  to  he  compelled  to  answer. 
If  the  case  of  the  plaintUt,  as  stated  hi  the  UIl,  igfi*' 
win  not  entitle  him  to  a  decree,  the  Judgment 
of  the  court  may  he  required  by  oemuirer. 
whether  the  defendant  ouf^t  to  he  oompellea 
to  answer  the  bllL"  That,  the  court  said,  waa 
matter  of  the  law  of  a  court  of  equity,  to  be 
determined  according  to  its  rulea  and  prin- 
dplea. 
Bucl 
trineo 

IoJf«  ....  ^  _, 

by  C7A^Jiutfe«TBney,Bin)rovedtben 

sounced  by  Ij»d  Redesdab.  After  referring  to 
PUM  V.  FaM«r,  lujira,  and  to  MtRm^  v.  fay 
lor,  1  How,,  168,  and  Boaman  v.  Wathm,  Id., 
180.  It  was  said,  that  "The  proper  rule  of 
[deading  would  seem  to  be  that  when  the  caaa 
stated  by  the  bill  appeu*  to  be  one  In  which  a 
court  of  equl^  wiU  refuse  its  aid  the  defend- 
ant should  oe  permitted  to  reatat  It  by  demurrer. 
And  aa  the  lacbet  of  the  oomplainant  in  assert- 
ing his  claim  is  a  bar  In  equity.  If  that  objec- 
tion is  apparent  on  the  Ull  Itself .  there  can  be 
no  good  reason  for  requiring  a  ^ea  or  answer 
to  bring  it  to  tbe  notice  of  Ute  court."  In  the 
more  recent  case  of  Badoar  v.  Badger,  tupra 
the  court,  qteaklng  by  Mr.  JiuHet  Qrttr,  said  [sg4] 
that  a  party,  who  make*  aa  anwal  to  the  oon- 
scteace  of  the  Chancellor, "  Should  set  forth  in 
hia  blQ  specifically  what  were  the  impediments 
to  an  aanier  i«osecution  of  his  claim;  how  be 
caaie  to  be  so  long  ignorant  of  his  rights,  aad 
the  means  used  1^  me  requndoit  to  fnudu- 
lently  keep  him  ut  Igaoraace;  and  how  and 
when  be'flrst  came  to  a  knowledge  of  the  mat 
ten  alleged  hi  hb  Mil;  otherwise  the  Chancel- 
lor may  Justly  refuse  to  consider  his  case,  on 
his  own  snowing,  without  inqui^  whether  there 
is  a  demurrer  or  formal  pUa  of  the  Statute  of 
Umitations  contained  in  the  answer."  Bhode 
Bland  j.  MamaAumttt,  IS  Pet.,  27S. 
These  prindplei  are  dedidve  of  the  case  bo- 

By  dutvrecorded  daed  of  July  18, 1818,slgned 
by  John  r.  Van  KeM,  his  wife  uniting  in  the 
conveyance,  and  by  Noah  Stincbcomb,  the 
formerconveyed  to  the  latter,  at  aflxed  annual 
rent,  lot  8,  square  45B,  In  the  Qty  of  Washings 
ton,  to  have  and  to  hold,  etc,  unto  Btlncbcomb, 
hIa  execntois,  adailidstmtota  and  assigns,  for 
the  term  <A  nine^  years,  renerwalile  forever. 
Stincbcomb  entered  under  the  deed,  made  val- 
uable Improvements  upon  the  lot,  and  remained 
In  poMCMon  nntn  the  year  18SS  or  18S4,  whea 
Van  Ness  repoasesMd  himself  of  the  premises, 
in  vtrtoetrf  a  datisein  thedeed  Inlheae  words: 


i.Googl 


ok 


Bdprhix  Coitkt  or  the  Uhrkd  Stath. 


Oor.  Tnof. 


"JVMfAd,  abeaiii,  tluU  if  the  lald  rent  ot  mj 
put  thereof  duU  be  in  Brretr  and  unpaSd  for 
flu  nMce  of  thlr^  d«rs  next  after  tbe  time  at 
irhidi  the  Mine  la  retOTved  to  te  pald,aa  above, 
bdng  first  lawtuUy  demanded,  that  then  ttahall 
and  may  be  lawful  to  and  for  the  Mid  John.hia 
bdia  and  anlgiu.  Into  the  demised  piemlaea  or 
any  part  thereof,  In  tbe  name  of  the  whole,  to 
r»«uter,  and  the  Mme  to  bare  asaln,  repoBMn, 
occn|7  and  enjor,  at  in  hit  or  ttuir  former  et- 
&>(«,  nntU  all  soon  arreoragei  of  rent,  with  legal 
Interest  from  the  time  at  whliA  aald  lenl  shall 
hare  become  ptkyable,  and  all  and  evoy  coat, 
cbuge  and  expenw  Incurred  by  reuon  ot  the 
non-payment  of  raid  rent  ahall  ne  lawfully  Mt- 
tafled  and  paid,  or  make  dlsttcsatherefor.atbis 
or  their  option." 

BUnchcomb  died  on  tbe  11th  day  of  Febru- 
ary, IB4I,  without,  so  far  aa  the  bill  diacloaea, 
mating  any  eSoTt  to  repoesess  himself  of  the 
property.  Van  Ness  died  in  ]81r-,  snd,  upon 
the  divuion  of  hi*  estate,  the  lot  in  question  wsa 
assigned  to  Matilda  E.  Van  Ness,  one  of  his 
heiia  at  law,  by  whom  It  waa  subsequently  con- 
veyed to  Wm.  G.  Desl  and  others.    The  pres- 


alln 


nmplal        .      . 
lavfng  offered  and  now  offering  to  pay 
ts,  Intueat,  charges  and  costs,  wEtch  may 


Iiu  an  account,  which  wQl  show,  as  well  the 
Mndpal  and  Interest  <rf  rents  in  arreardue  de- 
lendanls,  aa  the  rents  and  proSts  received  by 
the  latter  dnce  they  entered  Into  possession, set- 
ting off  the  one  a^punst  the  other. 


Ins  SI 
^ab< 


-g  snit  was  delayed  until  after  the  expiration 
Jlabout  forty-flvs  years  from  the  re-entry  of 
Van  Ness,  "as  In  his  •  •  •  former  estate," 
and  until  more  tbsn  tbir^  years  had  elapsed 
after  Us  death  and  tbe  asaignmeiit  of  tbe  lot  in 
question  to  one  of  his  heirs  at  law. 
Ths  case  is  plainly  one  of  gross  laches  on  tbe 

Kof  Btlnchcomb  and  those  claimina;  tmdw 
His  ridit  onder  the  deed  of  161B,  to  re- 
possess himsuf  of  the  premises,  bypaytngienta 
■addiarges  in  anear,  accrued  the  moment  Van 
Neas  reentered  in  1888  or  1B84.  But  this  right 
oonld  not  last  forever.  Its  aasertioB  could  not 
be  Mfely  n^lectod  for  an  unreasonable  length 
of  time.  Tfis  Mil  discloseB  no  phuuiUe,  much 
less  sufficient,  explanation  of  the  longdehy  en- 
suing, aftsr  1888,  wltbont  any  movement  upon 
the  part  of  Btindioomb,  his  reprEsentalfvea  or 
hetrs,  to  recover  the  prtqierty,  by  discharging 
the  rents  and  chaiges  m  arrear,  and  re-entering, 
aami^t  have  been  done,  in  poituance  of  the 

S>vaona  ot  tbe  deed  of  1818.  On  the  con- 
ry,  the  facts  set  out  in  the  bill  justify  the 
ctmduslon  either  that  Stinchcomb  elected.  In 
his  lifetime,  toabandon  all  claim  upon  tbe  prop- 
erty and  leave  Van  Ness  in  posseaeion.ss  in  his 
fbnner  estate,  or  that  his  d^m  was.  In  some 


mand  that  tbe  presumption  of  right,  arising 
from  a  great  I^mb  of  time,wlthDataio  assertion 


of  an  adverse  claim,  dtould  not  be  disturbed. 
In  sndi  cases,  sound  discretion  requires  that  the 
court  should  wlthhtdd  reUef. 

Some  reference  hss  been  made  to  tbe  deda- 
kms  of  the  Snpreme  Court  of  Maryland,  the 
laws  of  whkft  State,  aa  they  existed  on  the  S7th 
day  of  February,  ISOl.except  as  since  modified 
or  repealed  by  Congr^,  continue  in  force  In 
this  District.  It  is  only  necessary  U>  mv  that 
the  principles  to  which  we  bat  e  referrea  have 


In  tbe  law  of  tbM  Btate  abice  1801,  but  in  itef- 
erenoe  to  the  established  doctrines  covemfng 
courts  of  equl^  In  giving  relief  to  those  who  [SOS] 
seek  the  enforcement  of  antiquated  demands. 
.B)p»urn'«  Gate,  8  Bland,  Cb.,  90;  Bavkint  v. 
(7/iapinan,26Md.,88;ir<;If<mv.  ffagerttoun  Bk., 
27  Id..  01;  agaltr  v.  Brewm;  Id.,  288i  Franer 

"  ■  ■     ^  Id.,  — 


For  the  reasons  ^ven,  we  are  of  opinion  that 
the  court  below  pnmerlv  sustained  tnc  demur- 
rer^and  dismiss^  the  bOl  for  want  of  equity. 

n«  decree  it  aglmted. 

Teet: 
KoKenner,  Oea^  Sup.  Court,  U.  S. 


Trueoopr.    Teat; 


Clted-ltfH.W.Bep.,E9t. 


THOUAS  RUSSELL,  Cdlector  of  Caatam, 
Pig.  in  Err., 

ROBERT  B.  WILIIAMS,  Jr.,  bt  al.,  Fmt- 
nere,  under  the  Firm  Name  of  Wiujakb  & 

(See  8.  C  IS  Otto,  tBMa.) 

Dutg  Act—fenerat  eomnurtial  rtffubUion. 

*1.  Tbe  Oiatoins  Aot  of  10)0,  U  Btat.  at  L-tm, 
maoted  Um*,  In  lieu  of  the  dutka  tben  lmp<ned  tajr 
law,  oeitaln  duties  veotDed  should  thereaner  fa« 

. . _, ^_.  —oelm.  Held,  Omt 

M  oio  MX  nave  tern  «~— " ' '  — 

L-* 

paid  on  all  g( , 

b^Mof  Good  Hope,  wben  imported  n 

'-'^■-oapa.Bdutrot  UTpSr  osn 

to  the  duties  luposM  then 

ported  diraotljr  ft 

retulatloD,  maaeto'eDoainaca'SiM'  ImpattatkM 
from  ooantrlee  east  of  die  oepe,  a*  well  aa  to  ben^ 
lit  Amertoan  ihlpplns,  and  was  applleahle  wlthoufc 
rmtfd  to  the  niular  duties  tmpraed  tor  pnnrasen 
ofraveaDSL  and  even  when  the  sMoles  wca«  otfaei^ 
^ "'  entliefar  free  ot  Out*. 

[So.  100.1 
eubaUltei  yon.  tS,  ISSt.  DeeUtdDee.  18,  ISSt^ 

rN  ERROR  to  the  arcuit  Court  of  the  United 
L    Stale*  for  the  District  of  Massachusetts. 

The  case  is  stated  by  the  court. 

Mr.  BmhwI  F.  FUU^pa,  BMHtor-aen.^ 
or  plaintiff  in  error, 

Mr.  OhM-lM  ImvI  Woodborj'.  for  de- 


Bi  bj  XT.  AMasBBAiim. 


ib.Google 


Thil  Ii  an  KtloD  brongfat  for  the  recorerfd 
dada  iB«ged  to  lu*e  been  iU^allj  inuMaed. 
[tHI     The  f oQowiDgU  the  tgiMd  ■talementof  hcta, 
N  fitr  u  npcB— aiT  to  imdentud  the  nee. 

lie  plelntUtB,  m  Febniair  and  A^,  1871, 
Imported  Into  the  Port  of  Boaton  from  lirer^ 
pool  968  packages  of  tea,  and  entered  the  nme 
Id  wirehouM  under  bo»l  At  vartoua  mbao- 
quent  datea,  the  plalntttf  withdrew  theae  teas 
for  consamMlon.  Theae  teas  were  produced 
In  China.  The  defendant  aswsied  and  platnt- 
1B$  paid  to  tbe  defendant  aa  Collector  M  Cua- 
loiiii,  duties  tbeieon  at  the  rate  of  flfl«en  centa 


per  pound,  and  In  addition  a  duty  of  10  per 
cent  (td  (olami,  paving  the  latter  amount  nodei 
prateit  The  defeooantaaMeaed  and  exacted  the 


DOW  hnpoeed  by  law  oa  the  articlea  berdnafler 
enumerated  or  [Hovlded  for,  Imported  tnm  fo^ 
dgn  coontriea,  thwe  ahaU  be  lerled,  collected 
■ad  paid  the  foUowingdutiea and  raleairf duties, 
that  Is  to  hiy,  on  teas  of  all  Unda,  fifteen  centa 
per  pound,  lite  defendant  aaaeaaed  and  exacted 
the  additional  dn^  of  10  per  cent  ad  talormn 
nader  the  provision  of  aection  6  of  Uie  Act  of 
March  8,  IMS,  18  Btat  at  L.,  481,  whidi  pro- 
tides  that  "  There  ahall  be  hereafter  collected 


w  cotton  and 

tber  advanced  than  tram,  thrown,  or  orgaoalne) 
when  imported  from  placeawest  of  theCapeof 
Chmd  Hope,  a  dutv  of  ten  per  cent  ad  valoram. 
In  additloa  to  the  duttea  impoaed  on  any  such 
articles  when  Imported  directly  from  the  place 
or  [daces  of  thejr  growth  or  production." 

The  drcuit  court  nve  judgment  for  the 
pUntiff,  and  the  case  fa  brou^t  here  bv  writ 
of  emv.  Tbe  aole  question  la,  whether  tlie  ad- 
difloiial  duty  of  10  per  cent  ad  talertm  was  or 
ma  Dot  lamnlly  exacted ;  and  this  depends  on 
tbe  question  whether  the  provtaion  of  the  Act 
<if  IMS,  for  the  payment  of  10  per  cent  on  sooda 
nodnced  In  countries  east  of  the  Cape  of  Qood 
Hope  when  Imported  from  places  west  of  tbe 
Cipe,  was  a  general  commercial  regulation  for 
the  eacoungeiDent  of  direct  trade  with  those 
IW]  coootrta,  as  well  aa  for  the  benelh  of  Ameri- 
ctasU^Jng,  or  whether  it  waa  intended  simply 
aa  an  increaae  of  duties  for  ptniiosea  of  revenue. 
It  the  former,  h  would  be  independent  of  the 
dntle*  imposed  on  the  articlea,  and  would  not 
be  repealed  by  a  modification  of  them  ;  if  the 
ktter,  the  result  might  be  different  We  are  of 
oidnlon  that  it  waa  Intended  as  a  genenl  regu- 
htloD  of  commerce.  Theoblectof  the  lawwas 
to  favor  direct  Importation  from  countries  east 
of  the  CKpe,  without  regard  to  the  amount  of 
dotlea  imposed  on  the  aiwles  Imported,  These 
night  be  more  or  i^^t  be  len,  or  might  be 
—  ~  J ;  yet,  the  10  per  cent  ad  foloren  waa  to 
If  Ou  articles  were  Imported  from  places 


soSng; 
bep^lfi 


plOTed  in  the  direct  trade;  whereas.  Importation 
«( UiesuDe  goods  to  European  porta,  and  thence 
*"  *''J*  oounUy,  would  generally  be  made  In  for- 


einveai 
The  b 


a  taw  in  wlooi  forms  has  been  (a  exisV 
fletlS  Ono. 


ence  dnce  IMl.     The 
weraaa  follows: 

(Btat  August  S.  18S1,  ch.  4B,  sec.  8):  "  That 
all  articles,  goods,  wares  and  merchudlse  Im- 
ported from  beyond  the  Csm  cH  Good  Hope  In 
foreign  vaisels,  not  eotttlea  by  redraocal  trea- 
ties to  be  exempt  from  discrunlnaUng  duties, 
tonnage  and  other  charges,  and  all  oSter  arti- 
cles, goods,  wsres  and  merchandise  not  imported 
direct  from  the  place  of  thrir  growth  or  [woduo- 
tion,  or  in  foreign  vessda,  entitled  by  recipro- 
cal treaties  to  be  exempt  from  discrunlnatlng 
dniies,  tonnage  and  other  charges,  dutil  be  sub- 
tact  to  pay,  in  addition  to  tbe  duties  imposed 
m  thu  Act,  ten  per  centum  ad  vaioraa;    Aw- 


(Stat  July  i4,"l88a,  ch.  108,  sec.  14):  "  Thst, 
frcan  and  after  the  day  and  year  aforesaid,  there 
shall  be  levied,  collected  and  paid  on  all  goods, 
wares  and  merchandise  of  tbe  growth  or  pro- 
duce of  countries  beyond  the  Cape  of  Oeod 
Hope,  when  imported  from  placea  this  side  of 
the  Cape  of  Qood  Hope,  a  duty  of  ten  per  cent 
ad  talorem,  and  In  audition  to  the  duties  Im- 
posed on  any  such  articles  when  imported  dl- 
rectiy  from  the  place  or  places  at  their  growth 
or  reduction."    IS  Stat  at  lu,  Sm. 

•The  Act  of  March  8,  1868,  ch.  77,  sec.  2  [IB  .u-, 
Btat.  at  L..  748],  rimply  exempted  from  the  ^  *"' 
opeiatioo  of  the  law,  eotton  and  raw  rilk  aa 
reeled  from  the  cocoon. 

The  18th  section  of  the  new  Tariff  Act  of 
June  80.  1864,  ch.  171  [18  BtaL  at  L.,  BIOT.  re- 
pealed and  r»«nacted  the  Cape  l4tw  of  1B69, 
only  cbangliig  the  words  "b^ond  the  Cape" 
to  ''  east  of  n>e  Cape,"  and  the  words  "  thto 
side" to  "west." 

The.  Act  of  March  8,  186B,  ch.  80,  sec.  «, 
which  is  tbe  law  now  under  consideration,  is 
set  out  in  [be  statement  of  facts.  This  atatnte 
remained  in  force  until  supplied  by  the  8d  sec- 
tion oftheTariffAct  of  1873,  whlcli  was  couched 
in  the  aame  terms  (only  adding  wool  to  the  ex- 

Tid  artldee),  and  is  still  in  force. 
wlD  be  observed  that  the  first  of  tikese  lawa 
(that  passed  to  1641)  impoaed  the  addititmal  10 
per  cent  adtaiorem  on  goods  Imported  in  for- 
-'  ~  veasels  from  beyoM  the  Cape,  unless  they 
_.  _  exempt  from  duarlminating  duties  by  re- 
ciprocal treaty,  and  goods  Imported  In  Ameri- 

■-■—  were  ex  iMvttria  exempted  from  the 

But  it  is  obvious  that  this  law  would 
have  failed  to  reach  the  object  Intended,  since 
It  would  have  been  a  dead  letter  in  all  cases 
where  we  had  reciprocal  treaties  with  other  Na- 
tions, placing  their  ships  on  an  equality  with 
—  own.  The  next  enactment,  therefore,  left 
the  reference  to  foreign  ships  and  propound- 
ed the  regulation  in  the  form  which  has  ever 
rince  been  substantially  followed.  It  Imposed 
the  additional  10  per  cent  ad  ruloivm  on  the  {wod* 
ucts  of  countries  beyond  or  east  of  the  Cape 
of  Good  Hope,  when  imported  from  places  tbb 
aide,  or  west  of,  the  Cape.  By  this  meana  the 
direct  trade  was  distinctiy  favored  and,  with- 
out expressly  making  any  discrimination  be- 
tween domestic  and  nireipi  vessels,  thedesired 
encowrofiemert  In  favor  of  tbe  former  was  sub- 
atnni  lolly  attQlned, 

ill  also  be  observed  that  Um  proTUoo  waa 


idbyGoogrc 


SuFiiEMB  Court  of  ths  nsmD  States. 


eucceaelTelj  renewed  In  the  dlSerent  ciutoms 
IkWB  wllhout  regard  to  tbe  modiflc&UonB  made 
tn  the  dutfoa  thenuelvM,  or  tbe  changes  made 
to  tbe  free  list. 


BJMWftic 

oltbeli 


«ftioD  somewbat  plausible  from  the 
II  tbe  law,  whicb  were  these:  "A  duty  of  10 
per  cent  ad  valorem,  in  addition  to  tbe  dudea 
'OVT.  i,Q„  imposed  on  anj  mcli  artlclea."  It  vaa 
argued  that  tbe  10  per  cent  could  not  be  nidlo 
be  "in  addition  to  the  duties  now  impoaed," 
wbere  no  duties  were  impOMd.  But  aucb  a  con- 
■tniction  would  evidently  have  defeated  the 
inirpose  of  tl)e  law;  and  accordtnEly,  it  was  de- 
cided by  this  court  In  the  case  of  Haddtn  v.  CW- 
Uetor.  5  Wall.,  107 [72 U.  8.,  XVin.,6ia],  that 
(be  Act  of  1863  (which  was  then  under  consid- 
eration) did  apply  to  goods  which  at  die  date  of 
tbe  Act  were  auhr  free,  as  well  as  to  those  wbich 
were  subject  to  du^.  Reliance  was  placed  In 
tiiat  cue,  it  la  true,  on  the  literal  phraseology 
of  tbe  law;  but  tbe  judgment  of  tbe  court  was 
in  conformity  with  the  clear  intent  of  tbe  Leg- 
islature, as  we  have  supposed  it  to  be. 

The  same  conclusion  was  come  to  in  the  case 
of  Sturgu  V.  CoOtetor,  13  WaU.,  19  [79  U.  8., 
XX.,  865],  in  expounding  the  Act  of  1868,  tike 
one  now  before  us.  Tbe  court.Bpeakinz  through 
Mr.  JutUu  Clifford,  referred  (o  the  evident  pur- 
pose of  Congress,  not  only  to  augment  die  rev- 
enue, but  to  make  a  discrimination  "in  favor  of 
the  direct  trade."    Pp.  2».  87. 

In  conformity  with  tbe  principle  of  these  de- 
cisions, we  are  of  opinion  that  the  law  in  ques- 
tion continues  In  force  in  reference  to  all  goods 
not  expressly  exempted  from  Its  provisions, 
whether  dutiable  or,  free,  and  whether  new 
duties  Imposed  sire  declared  to  be  in  lieu  of  all 
other  duues  or  not.  Such  a  declaration  ts  a 
mere  formula  to  indicate  that  the  duties  newly 
imposed  are  to  take  tbe  place  of  and  supersede 
tte  previous  duties  specially  Imposed  In  the  tar- 
iff scbedules,  and  not  to  abrogate  any  general 
commercia}  regulaUons  not  ezprenly  men- 
tioned. The  duties  on  tea  have  been  several 
times  changed  since  1861;  but,  in  our  view  .these 
changes  have  only  had  reference  to  the  ordinary 
duties  Imposed  for  the  purposes  of  revenue  only, 
and  not  to  the  standing  regulation  whicb  we  are 
considering.  In  1861,  tbe  regular  duty  on  tea 
was  jlzed  at  fifteen  cents  per  pound;  in  1864,  at 
twenty-five  cents;  in  1870,  at  fifteen  cents;  and 
in  1872  it  was  placed  with  coffee  on  tbe  free  Ust. 
In  1861,  1884  and  1870,  the  duty  was  fixed  In 
tbe  general  tariff  laws  of  those  years  respective- 
ly; the  first  two  of  whicb  also  contain  the  Cape 
clause  discriminating  in  favor  of  direct  Importa- 
tion. The  Tariff  Act  of  1870  did  not  re-enact 
this  clause,  but  neither  was  it  repealed;  it  re- 
[696}  mained  In  force  as  enacted  In  1866,  until  re-en- 
acted in  the  general  Tariff  Act  of  18T2.  We 
do  not  think  that  It  was  necessary  to  re-enact  it 
In  1870,  in  order  to  make  it  operative  npon 
those  import*  wifhln  Its  scope,  the  duties  on 
which  were  revised  by  that  AcL  The  object 
of  that  revision  was  to  readjust  the  regular 
schedule  of  duties  not  to  Interfere  with  the  Cape 
Rule  as  a  regulation  of  commerce,  or  any  other 


proTisloiii.    Both  lam  could  Maad  together 


without  repiunoncy.  Tbe  Cape  Rule  contained 
In  the  Act  oM  806  could  only  be  r^arded  as  re- 
pealed by  implication,  if  repealed  at  all ;  and, 
considering  the  object  and  purpose  of  the  rule, 
such  an  implication  was  not  necessarily  involv- 
ed tn  the  Act  of  1870  and,  therefore,  will  not 
be  inferred. 

.  It  la  urged,  however,  that  the  case  of  QavHer 
V.  At&ut,  104  U.  S,  849  [XXVI.,  778],  decides 
adversely  to  the  view  now  erpressed.  But  an 
examination  of  that  case  will  show  that  the 
principle  of  construction  which  we  have  sug- 
aested  was  approved  In  the  opinion  of  the  court. 
That  was  the  case  of  plumbago  imported  In  a 
French  vessel  directtrom  Ceylon  in  1878.     Tbe 


section  of  tbe  Act  of  1804  had  imposed  a  dis- 


goods  impoiled  in  foreign  Tessels,  except  where 
bytreotysuchvesseU  were  entitled  to  the  same 
(vivileges  as  American  vessels.  The  court  in- 
timated Uiat  if  the  Act  of  1872  had  done  nothing 
moretbanto  exempt  the  article  from  duty,  the 
Act  of  1864  would  still  be  operative.  The  court, 
in  its  opinion,  says:  "A  construction  of  the  sec- 
tion, in  harmony  with  this  view,  is  not  an  un- 
reasonable one.  In  our  iudsmeat  It  best  carrica 
out  the  purposes  of  the  Actimposicgadiscrim- 
inatlon;  and  It  conforms  to  the  construction 
which  this  court.  In  Hodden  v.  CoUeelor,  report- 
ed In  the  6th  of  Wallace,  gave  to  the  succeed- 
ing section  of  the  same  Act."  The  o^nlon 
thni  goes  on  Ut  notice  that  the  Act  of  18^  docs 
con(^  something  more;  that  the  general  repeal- 
ing clause  repeals  all  Acts  and  parts  of  Acta  )n- 
consisteot  with  its  provisions,  excepting  certain 
other  Acts,  among  which  the  discriminating  sec- 
tion of  the  Act  of  1364  is  not  mentioned ;  and 
the  opinion  adds:  "Both  from  the  general  ion- 


we  are  forced  to  condude  that  it  was  the  inten- 
tion of  Congress  to  put  an  end,  so  far  as  tbe  free 
list  in  tbe  Sth  section  of  the  Act  of  1872  ia  con- 
cerned, to  the  operation  of  the  discriminating 
Act  of  1864."  It  is  only  necessary  to  obaerre 
that  the  Act  of  July  14, 1870  [16  Stat,  at  L. ,  200], 

1,...  .i_  j_i.^j__._.. r  reW  In  respect 

-j^ , such  repealing 

clause.    We  do  not  see,  thnefwe,  that  tne  case 


James  B.  KoKenney,  CteA,  Sup.  Court,  U.  8. 


JULIUS  H.  8T,  CLAIRCT  Ai..,  P^  inJtrr.^ 

e. 

WILLIAM  M.  COX. 

(BeeB.  c,  u  Otto,  m/yva.) 


LJuAgnMotsoIttie  slate  oc ^^  ._ 

sooal  demands  have  valkUir  or  iBvortvetltr  oair 
'"  D.  8. 
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r.  Ct.Ani  V.  Cox. 


oDof  tin  nr^,  or  of  tli 
roatm  tot  aim,  or  upon  bli  Tolu 
1  Thii  doMrtoe  appUia,  In  all  Iti 
~' ~tBte  oourn  Amlni 


,._.  tft  Conlnujr^fls- 

uuwB  BerrUm  praoew  on  tlMlr  Bgonb  In  other 
BUUL  foe  mansn  wlttatc  tlw  vheraof  IlielrBceiia)', 
k,  In  effect,  BorviiWPTocea  on  lbMn,it  thetervlee 
be  Qpoo  mob  Mora  ■■  >na7  be  pR>peri7  deoDBd  rep- 
iiiiiiliHnM  of  tbe lOralcD  oorpoimtloD. 

1  The  tervioe  of  n  OOP  V  of  tlw  wrfL  w  a  MimmoiM, 
inooui  anot  of  a  forewn  oorpoiaUon,  ta  not  miO- 


it  against  It,  unlen  It  appeara  li 

te  omiioratlon  k  engand  10  hmi 

■  In  tbe  SMto,  and  tbe  ascot  be  nppcdnted  to  ac 

l.Tbe( 


proper  oOoer  on  a  pen 
mdelent  prima  faae  ^ 
■ntad  the  oompan  J  in 


aoorporaUonln 
>f  eervloe  by  tbe 

IB  Bffent  tb^e,  k 

evidence  Ibat  tbeai!eot  r«pre- 


BtiMiUtd  JVoe.  7, 188S.    DeeidedDec.  JS,  I88t. 

R  ERROR  to  tbe  Circuit  Couitof  the  United 
Jtates  for  the  Eutern  Diatrict  of  Michigan. 
Tbe  Uattny  of  the  case  and  a  itatement  of 
fte  facta  Kipnr  in  the  opinkm  of  the  court. 
Jfr.  C.  S.Watk»r,  for  plalDtUb  in  error. 
Umrw.  Don  M.  DIeklHon,  ff.  M.  D^f- 
fdd  and  LtU  T.  Origin,  for  defendant  in  er- 
■or. 

Xr.  JutHee  FUd  deUrered  the  ophilon  of 


m  promiaaorr  nolea  of  the  defendanta,  each 
toteaam  of  92,.100.  bearii 
cfAoguat,  18T7,  and  mrable  _   . 
,  ducto  tbe  order  of  tlieWlnthropMliiiDgCom' 


To  the  action  the  defendanta  set  up  variouH 

ongL." _"_  ._   .:..J,  L 

ttti  the  condderation  of  the  notes  lud  failed; 


ta  and,  amonsoUieTB,  substantlaUj  these; 


3  were  giTen  with  two  otheta  of  like 
ttaot  ana  amount  to  the  Wlothrop  Mining  Com- 
^f  ^  corpoTBtion  created  under  the  laws  of  nu- 


ll that  the  value  of  the  defldencj'  ex- 
it of  the  notes  in  suit;  that  at 
Dt  of  the  action,  and  before  tlie 
(nadH  of  the  notes  to  the  plaintiff,  the  Win- 
■linv  Kining  Company  wasindebted  to  thedc- 
taduta  in  a  large  sum,  tit.:  $10,000,  upon  a 
Mnait  recovered  by  them  in  the  Circuit 
tout  of  l^quette  C^>nntr,  in  tbe  State  Ol 
wUpn,  and  that  the  notes  were  transferred 
tohin  after  their  matuiitT  and  didionor,  and 
■Acrlte  liad  notice  of  the  defenses  to  them. 

On  the  trial,  evidence  wa«  given  Inr  tbe  de- 
(Bdnti  tending  to  altaw  that  the  plalntilf  was 
Malmajfcb  bolder  of  the  notes  for  vahie.  A 
^^^ed  tapj  of  that  hidnnait  was  alao  pio- 
ond  bj  them  and  offered  in  evidance,  but  on 
■•objection  that  It  had  not  been  shown  that 
Beonrt  had  obtained  Jurisdiction  of  the  parties 
****  exdudad,  and  to  the  exclusion  an  excep- 
«  *!■  taken.  The  Jul?  found  for  him  for 
BHUOna 


here  for  review.    The  ruling  of  the 

court  below  in  excluding  the  record  constitutes 
the  only  error  assjgned. 

The  Judgment  of  the  Circuit  Court  in  Michi- 
gan was  reudered  in  an  action  ccunmenced  bj 
atUtchment.  If  Uie  plaintiffs  in  thaf  action  were, 
at  its  commencement,  residents  of  tbe  Stale,  of 
which  some  doubt  is  expressed  bv  counsel,  the 
Jurisdiction  of  the  court,  under  tlie  writ,  todis- 
pose  of  the  property  attached  cannot  tie  doubted, 
so  far  as  was  necessary  to  sntisfy  their  demand. 
No  queation  was  raised  as  to  the  validily  of 
the  JudgrmenC  to  that  extent.  Tbe  objection 
to  it  was  BS  evidence  that  the  amount  rendered  [SSS] 
waa  an  exUtiuK  obligation  or  debt  against 
the  company.  If  the  court  had  not  acquired 
Jurisdiction  ow  the  compHuy,  the  judgment 
established  nothing  as  to  its  liability,  beyond 
the  amount  which  Ihe  proceeds  of  the  property 
discharged.  There  was  no  sppearsnce  of  tfas 
company  in  the  actioD,  and  judgment  against 
it  was  rendered  for  fS,450  by  default.  The 
officer,  to  whom  the  writ  of  attachment  was  is- 
sued, returned  that,  by  virtue  of  It,  he  had 
seized  and  attached  certain  speciOcd  personal 
property  of  the  defendant,  and  had  also  served 
a  copy  of  the  writ,  with  acopy  of  the  iuveutoiy 
(d  tbe  ^perty  attached,  on  the  defenilant,  "By 
delivering  the  aame  to  Henry  J.  Colwell,  Esq., 
agent  of  Uie  said  Wiuthron  Mining  Company, 
peraonaUy,  in  said  county. 

The  laws  of  Michigan  provide  for  attaching 
property  of  absconding,  fraudulent  and  non- 
resident debtcnv  and  of  foreign  corporations. 
They  retjuire  that  the  writ  Issued  to  tiie  sheriff, 
or  other  officer  by  whom  it  is  to  be  served,  shall 
direct  him  to  attach  the  property  4d  the  defend- 
ant, and  to  summ<Hi  him  if  he  be  foond  within 
the  coooty,  and  also  to  serve  on  him  a  copy  of 
(be  Bttachnent  and  of  tbe  inventory  of  tlie  prop- 
er^ attached.  Tli^  also  dedare  that  whwe  a 
copy  of  the  writ  of  attachment  haa  been  perwm- 
■IJy  served  on  the  defendant,  the  same  proceed- 
ings may  be  had  thereon  In  the  suit  In  all  re- 
spects as  upon  the  return  of  an  original  writ  of 
summons  personally  served,  where  suit  is  com- 
menced by  such  summons.  3  Comp.  I«wb, 
ItlTl,  sees.  em.  A418. 

They  also  provide,  in  the  chapter  regtilating 
proceedings  by  and  against  corporations,  that 
' '  Bults  against  coniorwons  m^  be  commenced 
by  origbud  writ  of  summons,  or  bv  deolaraticmr 
In  the  same  manner  that  personal  actlonB  mav 
be  commenced  against  indlvldualB;  and  sncfi 
writ  or  a  copy  of  such  declarsdoo,  in  any  suit 
against  a  corporation,  may  beserved  on  the  prc- 
sidiug  olllcer,  ihe'ca^er,  Ihe  seereta:^  or  Uio 
treasurer  thereof;  or,  if  there  be  Dosucb  officer, 
or  none  can  be  found,  such  aervice  may  be  made 
(HI  audi  other  ofHcer  or  member  of  such  corpo- 
ntion,  or  in  such  other  manner  as  the  court  In 
which  such  suit  Is  brought  may  direct;  "and 
that  "In  suits  commenced  by  attachment  In 
hvor  of  a  resident  of  this  Stale  against  any  cor- 
poration created  by  or  under  the  laws  of  any 
other  State,  government,  or  country,  if  a  copy  [858] 
of  such  attadnient,  and  of  the  inventory  of 
prttperty  attached,  shall  have  been  personally 
served  on  any  officer,  member,  clerk,  or  agmt 
of  such  corporation  within  this  State,  tbe  same 
proceedings  dull  be  Uucmpon  had,  ud  with 

tn 


ib.GoogIc 


Sdpbxu  Coubt  or  tbb  Unrcr  Btath. 


Oct.  Tcsh, 


like  efloct,  •■  In  caae  of  *n  attachment  against 
»  natontl  perwu,  wbidi  itudl  bare  been  returned 
«erved  In  like  manner  upon  the  defendant"  S 
Ccmp.  Uwa,  1»71,  aeca.  «H4,  6060. 

The  courta  of  the  United  Btatea  only  i^jard 
Judgments  of  the  gtat«  conita  establishing  per- 
sonal demands  as  having  Talidity  or  as  import- 
ing verity  where  they  have  been  rendered  iq>on 
peisonal  citation  ofthe  party,  or,  wliat  is  the 
le  thing,  of  those  empowwed  to  receive  proc- 


Judgment  a 
M  received 


D  which  state  contU 
<  render  a  personal 

__„ t  afprinat  non-residents,  whlcn  would 

_«  received  as  evidence  in  the  Federal  courts; 
and  ve  hdd  Uiat  personal  service  of  citation  on 
the  pKXy  or  Us  voluntary  appearanoe  was, 
with  some  eicepl]oiu,easenUaf  to  the  jurisdic- 
tion of  the  court.  The  eHwptltms  related  to 
those  cases  where  proceedings  are  taken  in  a 
State  to  determine  the  Matn*  of  one  of  Its  dtl- 
zena  towfuda  a  Don-teddent,  or  where  a  patty 
has  agreed  to  accept  a  notiflcation  to  others  or 
service  on  them  as  dtatioD  to  himself.  SQ  U.  B., 


force,  to  personal  Judgments  of  state  courts 
agidnat  foreign  corporations.    The  courts  ren- 
dering them  must  have  iicquired  Joriediction 
rer  Oko  party  by  personal  service  or  voluntary 


appearance,  whether  the  party  be  a  corporation 
or  a  naturu  person.  There  u  only  this  dlffer- 
enoe:  acorporaUonbelngan  artiflcialbetnircan 
act  only  throogh  agents,  and  only  through  Uiem 
can  be  reached,  and  process  must,  thernore,  be 
served  upon  them.  In  theState  where  acorpora- 
don  Is  formed.  It  is  not  difficult  to  ascertain  who 
are  authorized  to  reiwetent  and  act  for  IL  Its 
charter  or  the  statutes  of  the  Btete  will  indicate 
in  whose  hands  thecontrol  and  mana([ement<d 
itaaffaits  are  placed.  Directors  are  readUy  found, 
imcers ■ — -* "—  "- — 


as  also  the 
age  Its  bus! 


appointed  by  them  to  man- 
But  the  moment  thebound- 
difllni]tiesaiise;itia 


poration 

service  on  them  will  bind  It. 

Pormeily  it  was  held  that  a  foreign  corpora- 
tion could  not  be  sued  In  an  action  for  the  re- 
covery of  a  personal  demand  outside  of  the  State 
by  which  It  was  chartered.  The  principle  that 
a  corporation  must  dwell  In  the  place  of  Its 
creation,  and  cannot,  aa  sold  by  Olii^JtoHcB 
Taney,  migrate  to  another  sovereignty,  coupled 
with  the  doctrine  that  an  officer  of  the  corpo- 
ration does  not  carrv  his  functions  with  him 
when  he  leaves  his  State,  prevented  the 


IbcreagainBt  Itwere,  therefore,  neceMorily  con- 
llncd  to  the  disposition  of  such  property  be- 
longing to  It  as  could  be  there  found;  and  to 
authorue  them  leElaktion  was  necessary. 

In  jrQuwn  V.  JTMlAefMfn  JfiV>  O).,  decided 
in  IBIO,  the  Su|»eme  Court  en  New  York,  in 
considering  the  question  whether  the  law  of 
that  State  authorized  an  attachment  against  the 
property  of  a  foreign  corporation,  expressed  the 
opinion  that  a  foreign  corporation  could  not  be 
sued  in  the  State,  and  gave  as  a  reason  that  the 
process  must  be  served  on  the  head  or  prind- 


pal  officer  within  the  jnilBdictio&  of  the  son^ 
eign^  where theartiflcialbodty  existed;  obaerr- 
ingthat.lfttie  president  of  a  bank  went  to  New 
York  from  anoUMi  State  be  would  not  re^e- 
■ent  the  corpcffatlon  th««;  and  that  "Bis  func- 
tions and  his  character  would  not  accompany 
him  when  he  moved  beyond  the  Jurisdiction  <n 
the  government  under  whose  laws  lie  derived 
this  character."  16  Johns.,  6.  The  opinion 
thus  expressed  was  not,  perhaps,  necesaary  to 
the  decuion  of  the  case;  but,  neverthelcsB,  it  has 
been  accepted  as  correctly  staling  the  law.  It  was 
cited  with  q^troval  by  the  Supreme  Court  of 
Massachusetts,  in  1834,  In  Peekham  v.  North 
PariA  in  Bnerjim.  the  court  adding  that  all 
foreign  corporations  were  without  the  jurisdlo- 
tlon  of  the  proceea  of  the  courts  of  the  Com- 
monwealtb.  16  Bdc,  286.  Simitar  exprea- 
dons  of  opinion  are  found  In  numerous  oeda- 
ions,  accompanied  sametlmes  with  suggeslioDs 
that  the  doctrine  m^t  be  otherwise  if  (be  fot- 


a^,IZab.^.  J.),  228. 

This  doctrine  of  the  exemption  of  a  cotpork- 
tion  from  suit  in  a  State  other  than  that  of  ita 
creation,  was  the  cause  of  much  Inconvenienca 
and  often  of  manifest  injustice.  IIk  great  !□• 
crease  In  the  number  of  corporations  of  late 
years,  and  the  Immense  extent  of  their  buslneae, 
only  made  this  inconvenience  and  injustice 
more  frequent  and  marked.  Ccfporations  now 
enter  Into  all  thelndustries  of  the  conntzy.  The 
business  of  banking,  mining,  msnufacturing, 
transportatioB  and  msuronce  is  almost  entirely 
carried  on  t^  them,  and  a  large  portion  of  the 
wealth  of  the  ooimtiy  is  in  thdr  nands,  Inc(w- 
panted  under  the  laws  of  one  State,  they  cany 
on  the  most  extensive  operations  in  other  Btatea. 
To  meet  and  obviate  this  inconvenience  and  in- 
I  justice,  the  L^slatures  of  several  States  Inter- 
posed and  provided  for  service  of  process  on  of- 
llcers  and  agents  of  foreign  corporatioDS  doing 
business  therein.  Whilst  the  theoretical  and 
lenl  view,  that  thedomlcU  of  a  corporatioti  la 
only  in  the  State  where  tt  is-  created,  was  ad- 
mitted, It  was  percdved  that  xriim  a  foreign 
corporation  sent  Its  officers  and  agents  into 
otiwr  States  and  opened  tfflcea  and  carried  on 
its  Imslneas  there,  it  was,  In  effect,  as  much  rep- 
resented by  them  there  as  in  the  State  of  its 
creation.  As  It  was  protected  by  the  lawa  of 
those  Btatea,  allowed  to  carry  on  Its  tmiineaa 
within  their  borders  and  to  sue  in  their  courts, 
it  seemed  only  right  that  It  should  be  hvld 
respondbleln  those  courts  to  obligationa  and 
liabilities  there  incurred. 

All  there  is  in  the  legal  residence  of  a  corpo- 
lalion  in  the  State  of  ita  creati<m,  consists  in  tbe 
fact  that  I>T  't*  lawa  the  corporaton  are  asso- 
ciated together  and  allowed  to  exerdae  oa  a 
body  certun  functions,  with  a  light  of  aucce*- 
sion  in  Its  membeia.  Its  officen  and  agents  con- 
stitute all  that  is  vidble  <a  Itt  existence;  and 
they  may  be  authorized  to  act  fw  it  withoat  as 
wen  as  within  (be  State.  Thrae  would  seem. 
therefore,  to  be  no  sound  reason  why,  to  tbe 
extent  of  their  agency,  they  should  not  be  mnnl- 
Iv  deemed  to  represent  it.  In  the  States  for  which 
th^  are  lenmctlvdy  araointed,  when  It  ia 
called  to  legal  responslblll^  for  their  tranaao 
tlons. 


ib.Gootj^lc 
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,  The  case  is  unlike  that  of  suits  against  indl- 
''  Tidiuls,  Tbej  can  act  by  themaelvL-s,  and  up- 
on Ibem  process  caD  be  oirectly  serred,  but  a 
CDTporatioTi  can  onlj  act  and  be  reached  through 
s^Dli.  Serving  process  aa  its  agents  in  other 
States,  for  matters  within  the  aphere  of  their 


irhere  it  was  created. 

A  tarforatiaii  of  one  State  cannot  do  bud- 
Des9  b  another  Stale  without  the  latter'a  con- 
lenl,  express  or  implied,  and  that  consent  may 
be  BCeompsnied  with  such  conditions  as  it  may 
think  prcper  to  Impose.  As  said  by  this  court 
In  Int.  Oo,  T.  Frtndi,  "These  conditions  must 
be  deemed  valid  and  effectual  by  other  Stales 
and  t^  Uiis  court,  provided  they  are  not  rejjug- 
nanl  to  the  ConstltutioD  or  lawa  of  the  United 
Statee  nor  IncoDslstetit  with  tboae  rules  of  puldlc 
law  which  secure  the  Jurisdiction  and  author- 

Xof  e*oh  State  from  encroachment  by  all 
ira,  orthatprindpleof  natural  justice  which 
forbids  condemnation  without  opportunity  for 
*tense."  18  How.,  407  [l»  U.  &,  XV.,  «»]; 
AU  T.  Tiraivia,  B  WaU.,  181  [70  U.  S.,XIX:, 

ml 

The  State  may,  therefore,  impose  as  a  condi- 
tioD  upon  whl<£  a  foreign  corporation  shall  be 
pennittod  to  do  budness  within  her  limite,  thM 
tt  ahaD  adpulate  tha(,lii  any  lltigatiou  arisiog  out 
of  Ita  trannctlons  in  the  State,  Itwfll  accept  as 
tuSctent  the  service  of  process  on  its  agents  or 
persona  apecfally  designated  ;  and  the  condition 
WDiildbeemltienUyflt  and  Just.  And  such  con- 
dition and  stipulation  may  be  implied  as  well 


the  same  time  provides  that  in  suits  against  it 
foi  tnidness  there  done,  process  shall  be  served 
upon  its  agents,  thepronslon  is  to  be  deemed  a 
con^tioii  cf  the  permission  ;  and  corporations 
that  subsequently  do  business  In  the  State  are  to 
bedeemed  to  assent  to  such  condition  as  fully  as 
though  they  bad  specially  authorized  their 
agoits  to  rtceive  service  of  the  process.  Such 
condition  most  not,  however,  encroach  upon 
that  principle  of  natural  justice  which  requires 
notice  of  a  suit  to  a  party  before  he  can  tie 
bound  by  It.     It  must  lie  reasonable,  and  the 


service  provided  for  should  be  only  upon  such 
^Dts  OS  may  be  properly  deemed  representa- 
livea  of  the  foreign  corporation.  The  decision 
BS7]  of  this  court  in  the  case  of  Itu.  Co.  v.Freneh,  to 
which  we  have  already  referred,  sustains  these 
views. 

The  State  of  Hichlgao  permits  foreign  cor- 
porations to  transact  business  within  herlimits. 
Either  by  express  enactment,  as  in  the  case  of 
insurooce  companies,  or  by  her  acquiescence, 
they  ore  as  free  loengagein  all  legitimate  bosl- 
ness  as  owporatlons  of  her  own  creation.  Her 
Matutes  ezpresdy  provide  for  suite  bdng 
brought  by  them  in  her  courts  ;  and  for  suits 
tiy  Bttachment  being  brought  agsinst  them  in 
fovor  of  residents  of  the  Bute.  And  in  these 
attachment  suits  they  authorize  the  service  of  a 
copj  of  the  writ  of  attachment,  with  a  cojinr  of 
the  inventory  of  the  property  attached,  on  '  'any 
officer,  memoer,  clerk  or  agent  of  such  corpo- 
■atfam  "  within  the  State,  wA  give  to  a  personal 
wrrlce  of  a  copy  of  the  writ  and  of  the  Inven- 
tey  oa  ooe  of  theae  peiaona  the  force  and  effect 
See  Ifl  Otto.  U.  S.,  Book  87. 


of  personal  service  of  a  summons  on  a  defend- 
ant in  suits  commenced  by  summons. 

It  thus  seems  that  a  writ  of  foreign  attach- 
ment in  that  Stale  is  made  to  serve  a  double 
purpose  :  as  a  command  to  the  officer  to  attach 
property  of  the  corporation  and  as  a  summons 
to  rae  lotto'  to  appear  Id  the  suit.  We  do  not, 
however,  understand  the  laws  as  authoridng 
the  service  of  a  copy  of  the  writ,  asasummons, 
upon  an  agent  of  a  foreign  corporation  unless 
the  corporation  be  engaged  in  Inisinesa  in  the 
State,  and  the  agent  be  appointed  to  act  there. 
We  so  construe  the  words  "  agent  of  such  cor- 
poration within  this  State."  They  do  not  sanc- 
tion service  upon  on  officer  or  agent  of  the  cor- 
poration who  resides  in  another  State,  and  is 
only  casually  in  the  State,  and  not  charged  with 
any  business  of  the  corporation  there.  The 
decision  In  New^  v.  B.  0».,  reported  la  19 
Hich.,  880,  snpporte  this  view,  altboUKh  that 
was  the  case  of  an  attempted  service  of  a  dec- 
laration as  the  commencement  of  the  suit  The 
defendant  was  a  Canadian 'corporation  owning 
and  operating  a  railroad  from  Suspension 
Bridge  in  Canada  to  the  Detroit  line  at  Windsor, 


Company,  upon  tickete  stdd  by  such  ccmipanies 
respectively.  The  suit  was  commenced  in 
Michigan,  the  declaration  alleging  a  contract  by 
the  defendant  to  carry  the  plaintiff  over  its 
road,  and  Its  violation  of  the  contract  by  remov- 
ing him  from  Its  cars  at  an  intermediate  station.  ^ , 
The  declaration  was  served  upon  Joseph  Price,  '■' 
the  treasurer  of  the  corporation,  who  was  onlv 
easuallv  in  thu  Stale.  The  corporation  appeared 
specially  to  object  to  the  jurisdiction  of  the 
court,  and  pleaded  that  it  was  a  foreign  corpo- 
ration, and  had  no  placeof  busineflsoragentor 
officer  In  Ihe  State,  or  attorney  to  receive  aerv* 
ice  of  legal  process,  or  to  appear  for  it ;  and 
that  Joseph  Price  was  not  in  the  State  at  the 
time  of  service  on  him,  on  any  official  businesa 
of  the  corporation.  The  plaintiff  having  de- 
murred to  this  ^ea,  the  court  held  the  a^vica 
Insufficient.  "  The  corporate  enti^,"  vtiA  the 
court,  "could, bynoporaibili^,entertheBtate; 
and  it  could  do  nothing  more  in  that  direction 
than  to  cause  itself  to  be  represented  here  by  its 
officers  or  agents.  Such  representation  vfould, 
however,  necessarily  imply  somelhing  more 
than  the  mere  presence  here  of  a  person  poo- 
sessing,  when  in  Canada,  the  relation  to  the 
company  of  an  (KlHcer  or  agent.  To  involve  tlm 
representation  of  the  company  here,  the  sup- 
posed representative  would  have  to  bold  or  en- 
joy in  this  State  on  actual  present  official  or  rep- 
resentative ilatiu.  He  would  be  required  to  be 
here  as  an  agent  or  officer  of  the  corporation 
and  not  as  on  isolated  individual.  If  he  should 


further  ttuui  the  lenltorial  boundary  of  Uie  gov- 
ernment to  whose  laws  the  corporate  body  itself 
and,  consequently,  the  official  portions  of  ita 
officers  also,  would  he  constantly  indebted  for 
eilstcnce, ',{  could  not,  with  propriety,  be  main- 
tained that  he  continued  to  possess  such  charac- 
ter by  force  ot  our  statute.  Admitting,  there- 
fore, for  Oie  purpose  of  this  suit,  that  m  givm 
cases  the  foreign  corporation  would  be  bound 
by  service  on  lla  treasurer  In  Hichlgon,  this 


ib.Google 
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could  oal7  be  k  when  the  tniwunr,  (A«  then 
ij/Ual,  Me  t^etr  Am  in  a  fitanner  iayiemniat- 
tng  tt«  eonipaii]f,  Aouidbe  Mrcei.  Jotnita  Price 
wu  not  hen  Mtlie  UeaBurerof  the  defendmnta. 
^  did  not  (hen  lepieaent  them.  Hia  ict  In 
coming  wu  not  the  act  (d  the  coinpaay,  nor  was 
hia  retnelning,  the  buainm  or  act  of  any  tKBldes 
himself.  He  had  no  iwindpal  and  he  waa  not 
an  agent  He  had  no  ofiudal  ilatu*  or  i«pre- 
■entuin  character  in  thin  State." 
According  to  ttie  view  Ihua  expTMaed  bj  the 
[359]  Supmme  Court  of  Michigan,  aerrtce  upon  an 
agent  of  a  foreign  corporation  wiB  not  be 
deemed  suffldoit  nnloM  be  rai«Menta  the  cor- 


faeie  that  Colwdl  atood  inaoy  mch  n 
the  character  to  the  companyaa  would  Junttf 
the  aervice  of  a  copy  of  the  writ  on  him.  Tho 
certtflcate  of  the  aherUf,  in  the  abaoice  of  lUa 
fact  in  tho  record,  was  inniffldent  to  m 


^ «busineBaof  the  corporation 

in  the  SMe,  a  ludement  rendered  upon  serrloe 
on  him  would  hardly  beconaidered  m  other  tri- 
bunate aa  poaaeaatng  any  probatlTe  force.  In  n 
case  where  rimilar  aerrice  was  made  In  New 
York  upon  an  officer  of  a  corporation  of  New 


another  State  which  aanctioned  such  aerrice 
upon  an  officer  acddeutatly  within  its  jurisdic- 
tion, was  "so  contrary  to  natural  Justice  and  to 
the  principles  of  International  law,  that  the 
courts  of  other  States  ought  not  to  sanction  It" 
Jfyulin  V.  Im.  Co.,  4  ZaS.  (N.  J),  284. 

Without  considering  whether  authoii^ng 
mrvtce  of  a  copy  of  B  writ  of  attachment  aa  a 
IS  on  some  of  the  persons  named  in  the 
a  member,  for  Instance,  of  the  foreign 
corporation,  that  is,  a  mere  stockholder,  isi' 
a  departure  from  the  principle  of  natural  Ji 
dee  mentioned  In  Lafag^te  In*.  Co.  t.  FrmA, 
which  forbids  condemnation  without  cltaUon,  It 
is  sufficient  to  observe  that  we  are  of  opinion 
that  when  service  is  made  within  the  State  upon 
an  agent  of  af(M«ign  corporation,  Itlaeasei''' 

inoider  (o  support  the  Jurisdictioo  of  the  c 

to  render  a  peisonal  Judgment,  that  It  should 
appear  somewhere  in  the  recotd,  etther  in  the 
application  tor  the  writ,  or  acoompanyinK  its 
semce,  orin  the  pteadlngsorthcflndingof  the 
conrt,  that  the  corporation  was  engaged  in  bud- 
ness  in  the  State.  The  transaction  of  business 
by  the  corporation  in  the  Stai«,  general 
special,  luppearing,  a  certificate  of  service  by  the 
ivoper  officer  on  a  person  who  la  ita  agent  there 
would,  in  our  o^nion,  be  suffldent  prima /ocm 
evidence  that  tne  agent  represented  the  com- 
pany in  the  burinesB.  It  would  then  be  open, 
whui  the  record  Is  offered  sa  evidence  In  another 
State,  to  Ehow  that  the  agent  stood  In  no  repre- 
nentatlve  character  to  the  company,  that  his  du- 
ties were  limited  to  those  of  a  subordinate  em- 
[300]  t^y^'  ix^  to  >  particular  transaction,  or  that  hU 
agency  had  ceased  when  the  matter  in  suit 
arose. 

In  the  record,  acopy  of  which  waa  offered  In 
evidence  in  thla  case,  there  waa  nothing 
show,  so  far  aa  we  can  see,  that  the  Winihc 
Mining  Company  waa  en^ged  in  Inisiness 
the  Stale  when  service  was  made  on  Colwell. 
The  tetum  of  the  officer,  on  which  alone  reli- 
ance was  placed  to  susbdn  the  Jurisdiction  of 
the  state  court,  gave  no  inf  onnaUon  on  the  sub- 
ject   It  did  not,  therefore,  appear  evenpn'ma 


ment  against  the  foreign   corporation.    The 
record  waa,  therefore,  properly  excluded. 

Judgment  i^trmtd. 

'Srat  oaaj.  "att:  _ 

James  B.  MoEennej,  Clerk,  Bnp.  Oonrt,  U.  S. 

atea-ior  U.  &,  Ut;  n  Hun,  HO;  »  Tt,  M;  It 


JOHN  STEEL  kt  al.,  Ffgl.  i»  Si-.. 

ST.  LOUIS  SHELTINO  AND  REFfHIHG 

COMPANT. 

(See  B.  c  u  Oito,  ui-4a.i 

LotaUoK  ^  mintng  landt—dteition  qf  Land 

Diriment — ^eetment—^ect  cf  pobnf— oa- 

laaiae  oMat&fab^i—aiiippA. 


■anrtlns  a  rlySt  to  praurty  upon  wtalalilie  hsa,  b*- 
his  oonmiot,  mUed  Kaotfaer,  who  supposed  blmnB 
to  be  the  owaer,  to  make  ezpenditiues,  cannot  be 
Invoked  b7  one  who,  at  the  lliiM  Ibe  Improvesnmta 
were  made,  WIS  Boqnalnted  with  the  true  ohaiaotec 
of  his  own  title,  or  with  the  t!sM  that  be  had  none. 

[No.  957.) 
aabniitted  Dee.  i,  1881.     DeetdtdDmi.  18.  ISSX. 

Er  ERROR  to  the  Circuit  Court  of  the  Cnltod 
States  for  the  Dlatrict  of  Colorado. 
The  hlsloiy  and  facts  of  the  case  fully  appear 
In  the  opinion  of  the  court. 
Mr.  ThoBMi  A.  OreaB,  for  plaintUta  tn 

Mettn.  hl»x%aAme  F.  Brltton,  Walter 
H.  Smith  and  JaMsa  H.  HeOowaA,  tor  de- 
fendant in  error. 


and  Refining  CtHnpaby,  a  Oorpontlou  create 

Nora.— Aitenfs/ortimdnaHbcsrtaiUa/iir/nnid. 
See  wA*  to  Idler  v.  Kerr,  HMJ.  0,  (T  Wheat),  L 

uwc.  &. 


i.GoogK 


Stvbj:.  y.  St.  Loun  Sxcx-TDra,  wtc,  Co. 


UMler  Um  bwi  ot  Hlvoiui,  agalut  SUel  and 

aOien,  to  ncorcr  Ur ' '  — ■' ' 

ptopeit;  in  the  Ctt^ 
[tUl  <"■  cmnmawed  In  one  of  (be  cooita  of  the 
Stale  mnd  on  motion  of  the  defendants  wa*  re- 
noredlo  tbe  ClicnU  Court  of  tlie  United  StatM. 
The  CMnplalnt  ia  In  the  uaual  form  in  actions 

*     """ dia&d,  aooordingtotbe  piac- 

iColondo.   KaUecee  that  the 


et  In  tee  and  entitled  to  the  poemrion  of  the 
ptmiiees  mentioned,  whidi  are  deecribed,  and 
that  the  d^andants  wron^ully  withhcM  them 
bomtheplalDtifltoltadamaeeoffl.OOO.  The 
plaintiff,  therefore,  praya  Judgment  for  the  poe- 
KHkm  at  the  ptemlees  and  for  the  damages 
nentloned. 

The  defeodanla  filed  an  vawer  to  the  com- 
idalnt,  whidk  U)paara  to  have  been  amended 
metal  tinua:  the  queetloBe  preeented  for  our 
cenaidenlkHi  bavlnc  ailaan  upon  the  demurrer 
to  the  tUrd  amended  aonrer.  That  answer  de- 
aied  the  msterU  allegations  ot  the  cmni^alnt 
andaet  up  aevMal  nnaal  defenses,  and  a  ooun- 
tot  claim  tor  the  Talue  of  the  improTementa  put 
on  the  premieei.  Ilie  idaJntlff  demmmd  to 
tbeee  defenses  and  to  the  counter  claim.  The 
demurrer  was  sustained  to  the  defenseeaod  onsr- 
raled  to  the  oounter  cUm.  Tbe  defendants 
dected  to  stand  on  their  deCensea,  and  final 
Judgment  was  aonwdiagl;  entered  on  the  de- 
■inrrCTfor  theplatotilf  for  the  poseeeslon  of  the 
Bwmlsei.  To  review  this  Judgment,  the  case  is 
Ifoo^t  tf  the  defendanla  to  this  conrL 

The  amoided  answer  avened  that  the  defend- 
siits  were  the  owners  of  the  land  In  controvmy 
"by  superkvlQr  of  poaeeaaoij  title  and  priority 
of  actual  poasesalon"  of  the  premises  as  part  of 
stowusiteon  the  public  domain  of  the  United 
SMlea,  located  and  occupied  since  June,  1060; 
that  the  title  of  the  ptatinlUt  was  derived  from 
oneTbmnas  Btair,  to  whomapatent  was  issued 

5  IheDoited  Stales,  bearing  date  on  the  S&tb 
March,  187B,  emtaradns  the  inemlsee  in  con- 
troremy;  and  the  spedal  (Wenses  set  up  were, 
Ihst  the  patent  was  y<M;  that  fraud,  tofbety, 
psrjoij  and  sabomatlon  of  perjury  were  used 
lo  obtain  it;  and  Uiat  Starr,  the  patentee,  was 
Mopped  t^  his  conduct  from  aaK>tln|[  title  to 
fterwemises. 

IIki  patent,  which  is  lubseqaently  stated  to 
be  a  mineral  patent,  by  which  is  meant  that  it 
WIS  issued  upon  a  claim  for  mineral  land,  la 
sTctnd  to  he  void  on  Uieae  grounds;  that  the 
[i4B]  land  whidi  it  embnces  was  part  of  the  town 
*e<*LeadTlUewhenthecWm~'-' -"  *--" 


wa*  neither  mineral  nor  agricnltnral;  and  that 
the  patentee,  Starr,  was  not  a  dtlEen  of  the 
Vnhed  States  and  bad  not  declared  his  hitea- 
tioa  to  heooine  one  when  the  patent  was  lasued. 
Usee  gnonda  are  accMnpaued  with  a  detail 
of  the  acta  upon  irtilch  they  are  founded,  but 
they  am  soOdently  stated  for  thedtqwdtioBof 
theqncMions  arising  upon  them. 
Und  embraced  wltUn  a  town  site  «i  the 

Cic  domain,  when  unoccupied,  is  not  uerapt 
location  and  sale  for  mining  purpoaes;  ita 
emnptloa  is  only  frc»n  settlement  and  sale  un- 
daihepnempttoDlam  of  the  United  Statee. 
SMUOno. 


Borne  of  the  most  valuable  mines  in  the  country 
are  within  the  llmita  of  locwpraated  dtiea, 
whldi  have  grown  up  on  what  wae,  on  ita  first 
settlement,  pMt  of  the  public  domain ;  and  many 
such  minea  wore  located  and  patented  after 
a  imilar  murddpel  govemmoit  had  been  ea- 
UblMed.  Such  is  the  case  with  eome  ot  the 
famous  mlTMe  of  Virginia  Cl^,  in  Nevada.  In- 
deed, thedlscovery<tfaT(chmliieinaiiy  quar- 
ter Is  usually  folknred  by  a  large  settlement  In 
lis  immediate  iwlghborhoad,aiia  the  consequent 


In  the  vidnlty  for  other  mlnea  ia  pushed,  in  such 
case,bvnewcomers,  with  vigor,  and  is  often  re- 
warded with  ibe  discovery  of  velnable  claims. 


itewtown,  the  miner  acquires  as  good  a  ri^t 
though  his  discovery  was  in  a  wildemeas, 

nimoved  f  rom  all  settlements,  and  be  is  equally 

entitled  to  a  patent  for  them. 


Act  of  JdlyM,  1600  [M  Stat,  at  L.,  2B1],  de- 
dared  that  all  mineral  depodta  on  lands  bwong- 
ing  (o  the  United  Stales,  were  tree  and  open  to 
ezplontion,  and  the  lands  In  whkh  they  are 
foimd, to  occupation  and  purchase  Iv  dtizens  of 
the  United  States  and  those  who  had  declared 
titdr  intention  to  become  such,  subject  to  r^u- 
ladons  prescribed  bf  law,  and  to  the  ruke  and 
customs  of  miners,  in  thor  several  mining  dla- 
trids,  so  far  as  the  same  were  applicable  and 
not  inconslst«tt  with  the  laws  of  the  Unlied  r^gn-i 
States,  niis  declaration  of  the  freedmnotmln-  -* 

ing  lands  to  exploration  andoccnpatlcHiwasre- 

EtedlntheActof  Congress  of  May  10,  187S 
Stat,  at  I..,l»].and  is  contained  htthe  Revised 
tutes,  sec  SSID.    Both  Acts  provided  for 


wchoa  cmistituted  placer 
dainiB. 
The  Acts  of  Congress  telatlog  to  town  sites 


Itliln  them  under  proceeding  by  which 

a  other  lands  there  dtnatecTia  aecuied, 

thus  leaving  the  mineral  deposita  within  town 
sites  opoi  to  exploration,  and  the  land  in  which 
they  are  found,  to  occupation  and  purchase,  la 
the  same  manner  as  such  deposits  are  elsewhere 
explored  sad  poaeeeeed  and  lae  lands  containing 
them  are  acquired.  B.  8.,  seca.  3886,  SSM. 
Whenever,  therefor^  mines  are  found  la 
nds  belonging  to  the  united  Statee,  whether 
within  or  without,  town  rites,  tbev  maj  be 
claimed  and  worked,  iwovlded  existing  rigbts 
-'  -"■ —  ' ' "■*- 1,  are  not  inter- 
rights  thus  in- 
terfered  with,  which  should  predude  the  loca- 
tion of  the  miaa  and  the  taaue  ot  a  patent  to 
him  or  his  successtv  In  lotanat,  la,  when  not 
subjected  under  tlie  law  ot  Oonpeea  to  the  lo- 
cal tribunals,  a  matter  properiy  cognisable  by 
the  Land  Dapartment,  when  application  is  made 
to  it  tor  a  patent;  ud  the  Inquiry  thus  pore- 
aeuted  must  neceaMurlly  involve  a  conslderatioa 
of  the  character  of  the  land  to  wbidi  title  h 
sought,  whether  It  be  mineral,  for  which  a  pa- 
st? 

ib.Google 
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tent  nur  imie,  or  scriciiltural,  for  which  & 
patent  BDOuld  be  witUidd,  and  alao  u  to  the 
dtlzenahip  of  the  appUcaiil. 

We  have  so  often  Bad  occadoa  to  speak  of 
the  Und  depanmeot,  the  object  of  Ita  creation 
imd  the  powen  it  poaaesaes  ia  the  alienation  bv 
potent  of  ponioQB  of  the  pubUc  landa,  that  It 
dcalea  an  unpleaaont  surprise  to  find  that  coun- 
m),  la  dlacuasing  the  effect  to  be  Kiven  to  the 
action  of  that  department,  oTerlook  our  decia- 
i(m  on  the  Bubject.  That  department,  aa  we 
hove  repeatedlj  aaid,  was  established  to  aupcr- 
viaa  the  Torioua  proceedings  whereby  a  convey- 
,.  anee  of  the  title  from  the  United  Stales  lo  poi^ 
[4B11  iJQQg  of  the  public  domain  is  obtained,  ana  to 
see  that  the  requirements  of  different  Acta 
of  Coneress  are  fully  complied  with.  Keces- 
■arily,  therefore,  it  must  consider  and  pass  upon 


of  the  land,  and  whether  it  is  of  the  class  which 
is  open  to  sale.  Its  Judgment  upon  theae  mat- 
ters ia  that  of  a  speml  tribimal,  and  is  unas- 


uniform  language  of  this  court  In  repeated  de- 
daions. 

In  Johnton  t.  Tbatltg,  the  effect  of  the  action 
ti  that  d^wrtment  n^s  the  subject  of  spedal 
consIderatioD.  And  the  court  applied  the  gen- 
eral  doctrine,  "  That  when  the  law  has  conoded 
to  a  special  tribunal  the  authority  to  hear  and 
determine  certain  matters  arising  in  the  couise 


of  its  (".uties,  the  decision  of  that  tribunal, 
within  the  scope  of  ita  authority,  is  conclusive 
upon  all  others,"  and  said,  apeaking  by  Mr. 
Jattiee  Miller,  "That  the  action  of  the  land 
ofBce  In  issuing  a  patent  for  any  of  the  public 
land,  subject  to  sole  by  preemption  or  other- 
wise, is  conclusive  of  the  legal  title,  must  be 
admitted  under  the  principle  above  stated,  and 
in  all  courts,  and  in  all  forms  of  judicial  pro- 
ceedings, where  this  title  must  control,  either 
by  reoson  of  the  limited  powers  of  the  court  or 
Uie  essential  character  of  tbc  proceeding,  no  in- 
quiry can  be  permitted  into  the  circumstances 
under  which  itwaa  obtained."  IBWoU..  83  [80 
U.  8.,  XX.,  4861. 

Id  Frtndi  v.  Puan,  a  patent  had  been  issued 
to  the  State  of  Hissoiun  for  swamp  and  ovei- 
Bowed  land,  under  the  Act  of  September  28, 
1S50.  In  an  action  of  ejectment,by8party  claim- 
ins;  title  under  a  grant  to  a  railroad  company, 
which  would  have  carried  the  title  If  the  land 
were  not  swamp  and  overflowed,  parol  testi- 
mony was  offered  to  prove  that  it  was  not  land 
of  that  character,  and  thus  to  impeach  the  va- 
lidity of  the  patent  The  court  below  held  that 
the  patent  concluded  the  question,  and  rejected 
the  testimony.  The  case  being  brought  here 
the  ruling  was  sustained.  This  court,  speakinc 
through  Mr.  Juttiet  Miller,  sold:  "  We  are  of 
opinion  that,  in  this  action  at  law,  It  would  be 
a  departure  from  sound  principle,  and  contiaiy 
to  well  considered  Judgments  in  this  court,  ana 
In  others  of  high  auuiority,  to  permit  the  va- 
[4B2]  liditr  of  the  patent  to  the  Btate  to  be  subjected 
to  toe  test  of  the  verdict  of  a  jury,  on  such  oral 
testimony  as  might  be  brought  before  It.  It 
would  be  substituting  the  jury  or  the  court  sit- 
tlne  as  a  Jury,  for  the  tribunal  wlilch  Congress 
bod  provided  to  determine  the  queation,  and 
would  be  making  a  patent  of  the  United  Statea 


-  cheap  and  unstable  reliance  u  a  title  for 
lands  which  it  purported  to  couvey."  W  U.  B., 
172  [XXIII.,  818], 

In  QuirJi]/  V.  Cardan,  decided  at  the   last 
Term,  we  said:   "  It  would  leod  to  endlew  lilt 


their  determination.  It  Is  only  when  those  ofB- 
cere  have  miscoDstrued  the  law  anpllcable  to 
the  case,  as  established  before  the  department, 
and  thua  have  denied  to  parties  rights  which, 
upon  a  correct  conatruction,  would  have  been 
conceded  to  them,  or  where  misrepresenlotlinM 
and  fraud  have  been  pnctlced,  necesaorily  af- 
fecting their  judgment,  that  the  courts  can,  in 
a  proper  proeUding,  Interfere  and  refuse  to  give 
effect  to  their  action.  On  this  subject  we  have 
repeatedly,  and  with  emphasis,  ezprewed  our 
opinion,  and  the  matter  should  be  deemed  set- 
tled." 10*  U.  8.,  42B  [XXVI.,  8021;  see,  aho, 
Vance  v.  Burbank,  101  U.  8.,  SU  [XXV.,  K.V\. 

It  is  among  the  elementary  principles  of  the 
law  that,  in  actions  of  ejectment,  the  lesal  title 
must  prevail.  Thepatuit  of  tlie  United  Slates 
passes  tliat  title.  Whoever  holds  it  must  recov- 
er against  those  whohave  only  unrealized  hcpea 
to  oDlain  It,  or  claims  which  it  is  the  exclusive 
proriuce  of  a  court  of  equity  to  enforce.  How- 
ever great  these  may  be,  they  constitute  no  de- 
fenseln  on  action  ot  law  baaed  upon  the  patent 
That  instrument  must  fint  be  got  ont  of  the 
way.  or  its  enf<M«ement  enjoined,  before  other^ 
having  mere  equitable  rights,  can  gain  or  bold 
possesdOD  (d  the  lands  it  covers.  This  is  so 
well  established,  so  completely  embedded  In 
the  law  of  ejectment,  that  no  one  ought  lo  be 
misled  bv  any  argument  to  the  contrary. 

It  need  baraly  he  said  that  we  sre  here  apeak- 
ing  of  a  patent  issued  in  a  case  where  the  laud 
department  had  jurisdiction  to  act,  the  landa 
forming  port  of  the  public  domain,  and  the  law 
having  provided  for  their  sale.  If  ihey  never 
were  the  property  of  the  United  States,  or  if  no  \±Ka,-\ 
legislation  outborized  their  sale,  or  if  tbey  had  ^  ' 
been  prevlonaly  disposed  of  or  reserved  from 
sale,  the  patent  would  be  Inoperative  to  pan  th« 
title,  and  objection  to  It  could  be  token  on  these 
grounds  at  anytime  and  In  any  form  of  action. 
In  that  respect  the  potent  would  be  like  the  deed 
of  an  individual,  which  would  he  inoperative 
if  he  never  owned  the  property,  or  had  pre- 
viously conveyed  it,  or  had  dedicated  it  to  uses 
which  precluded  its  sale.  And,  of  coarse,  is 
both  cases  it  is  oiways  open  to  show  that  the  in- 
strument was  never  executed  by  the  parties 
whose  rignatures  are  attached  to  it,  but  Is  a  stm- 
ulated  document.  Wbere  ejectm«ait  is  founded 
upon  either  of  these  instruments,  tbe  patent  of 
the  government  or  the  deed  of  an  Individual, 
the  question  being  which  ol  tbe  parties  has  the 
legar  title.  It  is  irTelevont  la  introduce  evidence 
to  show  thst  one  of  them  ou^t  to  have  had  it, 
and  might  be  able  to  get  it,  by  a  proceeding  in 
some  other  tribunol  or  in  some  other  fomx  ot 

As  to  the  allegations  thotfraud,  briber?,  per^ 
jury  and  subornation  of  perjury  were  uaed  to 
obtain  the  patent  to  Starr,  only  a  few  worda 
need  be  said.    The  bribery  and  subornation  of 

Erjury  are  alleged  to  have  been  committed  fay 
m  in  inducing  parties  to  make  false  affldoYitt 
106  1-.  & 
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the  claim  pateoted  lo  be  Uld  before 
nUi  own  affldftvit  u  to  bis  dtfieo- 


n  with  the  Bffldavlt 
heMtenteeeodbiamocimmeiiti  '  '    ' ' 
effldavitB  of  others.     The  chaigea 


doet  on  the  part  of  those  offlcers. 

to  thle  f!KniDd  of  defense  la  that,  it  U  not  admis- 
dble  In  an  action  at  law.  The  validity  of  a  pa- 
tcDl  of  the  gOTemment  cannot  be  aaaailed  col- 
laterally  becanse  false  sad  perjured  teatimony 
may  have  been  used  to  aectiie  it,  any  more  than 


been  obtuned  bj  Bach  means,  the  remedy  of  the 
..  sKKriered  party  U  to  apply  for  a  new  trial,  or 
'  take  an  appeal  to  a  hinier  court;  and  if  thetes- 
timony  waa  aooompa^ed  with  acta  which  pre- 
vented him  from  preaentinK  to  tbe  court  the 
merita  of  hia  case,  or  by  which  tbe  Jurisdiction 
of  the  court  was  imposed  upon,  be  may  alaoin- 
■titote some directproceedf ng  to  reach  the  Judg- 
■DSnL  {f.  3.  V.  tVnl,  4  Bawy.,  43;  IT.  8.  v. 
7f^R>etewrfm,»8U.  B.,6irXXV.,9S];  Vance 
v.Air«aRA,101U.  S.,SU[ZXT.,9M].  UntD 
set  adde  or  enjoined,  ft  must,  of  course,  stand 
against  a  collateral  attack,  with  the  efficacy  at- 
toiding  Jodgmenls  founded  npcm  unimpeach- 
able endenoB.  Bo  with  a  patent  for  land  of  tbe 
United  States,  which  Is  the  result  of  the  Judg- 
DMDt  upon  tbe  tight  of  the  patentee  by  that  de- 
partment of  thegovenunen^  lo  which  the  alien- 
ation  of  the  public  lands  Is  confided,  the  rem- 
edy of  the  a^rleved  party  most  be  sought  by 
Um  In  a  court  of  equity,  ft  he  possess  such  an 
equitable  right  to  U>e  premiaea  as  would  give 
hun  the  title  If  the  patent  were  out  of  the  way. 
If  he  occupy  with  reapect  to  the  land  no  aueh 
poriUon  aa  uis,  he  can  only  apply  to  the  offlceia 
of  tbe  govenunent  to  take  measures  in  its  name 


.      jd  and  placed  on  the  recorda  of 

__, ant  This  can  he  accomplished  only 

I7  regular  Judicial  proceedinga,  taken  In  the 
Mme  of  the  government  fOT  that  apedalpurpoae. 
It  doea  not  fcdlow  that  the  officers  01  the  gov- 
ounent  would  take  such  proceedings,  even  if 
the  charges  of  fraud  and  cNt  the  use  of  false  lea- 
tlnionyinohtalnlngthepatentwnetrue.  They 
Blriit  be  satiafled  ttiat  the  patentee  was  entitled 
louie  patent  upon  otbertestlmony,  or,  that  fur- 
ther proceedings  would  result  In  a  slndlar  con- 
dndrai,  and  that,  therefore,  It  would  be  unwise 
to  reopen  tbe  matter.  In  any  event,  whether 
llw  olDcen  of  the  government  have  been  misled 
1^  the  testimony  produced  before  tbem  or  not, 
tlie  conclusions  reached  by  tbem  are  not  to  be 
■<ihmltled  for.  consideration  t«  every  Jury  be- 
fore which  the  patent  may  be  offered  in  evi- 
daice  on  tbe  trial  of  an  action.  As  we  said  in 
the  CM  of  antlttng  Co.  t.  Kemp:  '■  It  is  this 
8w  16  Otto. 


unaanilaUe  diaracter  [of  the  patent)  which 
givea  to  it  its  chief,  indMd,  Its  only  value,  as  a  tMw-, 
means  of  quletfaig  its  possessor  in  tbe  enjoy-  ^  ^'*^ 
ment  (A  tbe  Un£  it  embraces.  If  intnidns 
npcm  tbem  coul^  compel  him,  in  every  suit  for 
possession,  to  eBtaUIsh  the  validity  of  tbe  ac- 
tion of  tbe  land  department  and  Ihe  correct- 
ness tA  ha  ruUng  tq)on  maUera  submitted  to  it, 
the  patent,  Initead  of  hdng  a  means  of  peace 
and  securi^,  would  subject  his  ri^ts  lo  con- 
stant and  ruinous  Utfaation.  He  would  recover 
oite  portion  of  his  land  if  the  Jury  were  satisfied 
that  the  evidence  produced  Justified  the  scilon 


cause  another  Juty  came  to  a  diSerant  con- 
dosion.  So  hu  rlgbta  in  different  suits  ufoii 
tbesamepUentwoSd  be  determined,  not  by  Its 


acconung 
ferent  Jurymen, 
weigh  evidence. 


their  varying  capacities  ti 

D4  U.  8..  MltXXVL,  8T71. 

It  remains  lo  notice  the  def  eoEe  of  estf^pd. 


9r  of  the  defendants  alleges  that  mair. 


IMOuntUthep 


e  patent  wat 

^izant  of  the  improvements  n 

arge  sum      * ^ 

le  premlsea;  that  be „ 

mtly  remained  ^uiet  in  respect  to  their  ownei^ 


and  was  caaniza 

and  of  tbe  urge 

i;ttu 

,       „  _  Jng  (^ims  „     , 

1870,  to  the  tmie  of  their  application  for  a  p*- 


of  tbe  u>r^  sums  of  money  expended  on 
shjp'of  mining  mims  there^and,  from  August, 


tent,  never  made  known,  either  to  the  City  of 
Lcadville  or  lo  the  defendants,  that  be  or  they 
claimed  a  ri^t  to  any  portion  of  tbe  land;  that 
other  parties  who  made  similar  claims,  and 
united  with  Mm  in  securing  the  patent,  also 
stood  bysnd  remained  quiet;  that  the  defend- 
ants  expended  AeaumtHfS.OOO  in  niakingfm- 
provwnmts  on  the  premises  tn  controversy  un- 
der the  claim  that  they  constituted  pert  of  a 
town  site  on  the  public  domain;  thatuierewaa 
no  mining  on  the  land,  and  tjiat  no  notice  was 
Kiven  that  would  lead  the  defendants  to  suppose 
tnat  there  Iiad  been  any  mineral  location  made 
^y  him  and  his  asaoclates;  that  Starr  publif^ed 
le  notice  of  his  application  fix  a  patent  only 
In  awe^yp^ierof  LeadvDle,  and  that  the  d» 
scription  at  the  consolidated  claim  was  so  de- 
fective that  only  a  skilled  csgineer  could  tell 
where  tbe  land  waasltualed;  and  that  after  tbe 
defendants  discovered  that  the  notice  of  the  pa* 
lent  embraced  lands  in  the  city,  they  were  as-  r^KAi 
smed  that  they  Bbould  not  be  disturbed  in  tfadi  >-*°o' 
-Qaaagslona,  and  that  only  a  nominal  sum  would 
B  demanded  from  them,  not  exceeding  |8fi  a 

.   __j  .L_.  -EiyW  upon  said  ar "^- 

dnued  r -■-'--  '- 


ing  improvements. 
These  allegations  are  very  far  from  eatablish- 
ing  such  an  equity  in  tbe  aefendonls  as  to  estop 
the  patentee  and  those  claiming  under  him^from 
asserting  the  legal  title  to  the  premises.  These 
motterj  could  not  operate  to  estop  the  govern- 
ment in  any  dispontlon  of  the  land  it  might 
'to  moke.  Its  power  of  alienation  could 
affected  until  the  defendants  had  per- 
lormed  all  the  acta  required  by  law  to  acquire 
a  vested  interest  in  the  land,  and  it  is  not  pre- 
tended that  they  look  any  ateM  to  secure  such 
an  interest.  Whatever  right,  therefore,  the  gov- 
erainent  poaseaaed,  to  use  or  dispose  of  lb« 
jwoperty.  freed  from  any  dolra  of  the  defend- 
anta.  It  could  pass  lo  its  grantee. 


ib.Gootj^lc 


I  Oonr  or  t 

The  princ^  InvtAed  ta,  tfaat  one  dtoald  be 
estopped  from  iwnirtlns  &  rjl^  to  property 
upon  whlcli  he  has,  by  hie  oondiu^  milled 
another,  vho  BupfMjeed  hlmseU  to  be  the  owBv, 
tomakeezpendituree.  It  taoftea  Applied  wbete 
one  owning  en  ertate,  stande  bf  anaaeea  another 
erect  improvemeiita  on  It  In  the  beHef  that  be 
has  the  title  ot  an  Interest  in  it,  and  does  not 
tnlertee  to  jwerent  the  vork,  or  Inform  the 
party  of  his  own  title.  There  is  In  such  con- 
dnct  a  manifest  Intention  to  deceive,  or  such 
rrosB  ni^gence  as  to  amount  to  constructive 
naud.  The  owner,  therefore,  in  such  a  case, 
vriU  not  be  permitted  afterwards  to  assert  his 
title  and  recover  the  proper!;,  at  least  without 
making  compensation  for  the  Improvements. 
Bnt  this  salutaiT  principle  cannot  be  Invoked 
by  one  who,  at  the  dme  the  Improvements  were 
made,  was  acquainted  with  the  true  character 
of  his  own  title  or  with  the  fact  that  he  had 
none.  Brant  v.  QnU  aitd  Iron  Co.,  98  U.  S., 
827  [XXIII. ,  M7];  irmsAau  V.  B£MeU,  18  WaU. , 
2n{86U.  8.,  XXI..S*0].  It  will  not  be  pre- 
tended that  the  defendants  did  not  understand 
all  about  the  title  to  the  land;  they  knew  that 
it  was  vested  In  the  United  Btates.  And  we 
must  presume  that  the  patentee  gave  notice  of 
bis  purpose  to  acquire  It,  such  as  the  law  re- 
quired. The  mode  and  manner  ot  obtaining 
a  patent  for  mining  lands  are  minutely  pre- 
7]Bcr{bed  by  the  Acts  of  Congress.  Amongodier 
things,  the  applicant  must  file  his  application 
under  them,  in  the  proper  land  offlce,  showing 
a  compliance  with  the  laws,  together  with  a 

Elat  and  the  field  notes  of  his  claim  or  claims 
I  common,  made  by  or  under  the  direction  of 
the  Survejor-Qeneral  of  the  United  Slates, 
showing  thar  boundaries;  and  he  must,  also, 
and  previoudr  to  the  Sling  of  the  application, 
post  a  copyaM  the  plat,  with  a  notice  of  his  in- 
tended application,  in  a  conspicuous  place  on 
the  land.  It  Is  a  conclusion,  from  the  issuing 
of  the  patent,  that  this  requirement  was  com. 
plied  with  and,  therefore.  It  cannot  be  said  here 
that  thepatentee  did  not  give  notice  of  bis  pur- 
pose. This  notice,  as  justly  observed  bv  the 
courtbelow,  was,  of  Itself,  a  warning  to  all  who 
were  upon  the  Land  and  were  about  to  erect 
Improvements  upon  It,  that  the  patentee  was 
applying  for  a  patent,  and  thus  seeking  to  ob- 
tain the  title.  And  the  answer  admits  that  the 
defendants  did  sacertaln  the  fact  of  the  appli- 
cation, for  they  aver  a  subeequent  promise  of 
the  applicant  to  give  them  a  title  when  the  pa- 
tent was  acquired.  Under  these  dicumatanoes, 
the  alleged  estoppel ,  like  the  othermntlera  urged 
to  defeat  the  action,  must  fall. 

Though  tlie  various  nutters  of  fraud,  per- 
jury and  subornation  of  peiju^,  alleged  as  a 
defense,  are  to  be  taken  as  true  for  the  purpose 
of  this  decision,  they  are  not  to  be  taken  as  true 
for  any  other  purpose.  What  we  decide  is,  that 
if  true,  they  are  not  available  in  this  form  of 
action,  and  that  any  relief  against  the  patent 
founded  upon  them  must  be  sought  in  another 
way,  and  by  a  direct  proceeding. 

We  have  thus  considered  the  propositions  of 
presented  by  the  record  and  the  matters 


I  Uhrkd  Btaisi.  Oct.  Tbkm, 

with  the  action  of  the  oourt  below.    JU  jvdf- 
mtnt,  thtr^ort,  it  i^firiMiL 
Traeaapj.  Test: 

James  H.  MoKenney,  Clerk,  Bup.  Oouit,  C.  S. 

CHad-a  Ohio  St,  BR ;  tt  Am.  Bep.,  «7. 


THE  E.  £.  B0LLE8  WOODEN  WABE  COU- 
PANY,  iV-  'n  Brr., 

imiTED  BTATES. 

(Bee  B.  c  U  Otto,  at-ai.i 

Sanagei/or  eutUng  UnAer — viUful  fiiiijiiiisiii  — 

purtkattr  from  —  MiUntmtiimal  trttpa—  — 


8.  Where  defemlant  Is  a  pnrtdisser  without  noUco 
ot  wrong  from  s  wIlHul  treejaaBer,  the  value  at  the 
time  of  nioh  purcbaae. 

[No.  94.] 
Argvtd  Nov.  tl,  ISSt.      DeeiiedDee.  IS,  1881. 


States  for  the  Eastern  District  of  Wiscon- 
sin, and  on  a  certiflcaie  of  division  In  opinion 
between  the  Judges  of  aald  court. 

The  history  ana  fads  of  the  case  sufficiently 
appear  In  the  npinion  of  the  courL 

Metgrt.  8aMn*l  D.  "-T*'"grTi  tr.,  and  L. 

.  Divon,  tot  plaintiff  in  error. 

Mr.  WUUsuB  A.  WUmtj,  Aut.  AttyGen., 
for  defendant  In  error. 

Mr.  JuMtt  Miller  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court 
for  the  Eastern  District  of  Wisconsin,  founded 
on  a  certificate  of  dividon  of  opinion  between 
the  Judges  holding  that  court. 

The  facts,  as  certified,  out  of  which  this  dif-  r 
ference  of  opinion  arose,  appear  in  an  action  in 
the  nature  of  trover,  brought  by  the  United 
Btates  for  the  value  of  two  hundred  and  forty- 
two  cords  of  ash  Umber,  or  wood  suitable  for 
inauufacturingpurpoBea,cutand  removed  from 
that  part  of  the  public  lands  known  as  the  res- 
ervation of  the  Oneida  Tribe  of  Indians,  In  the 
State  of  Wisconsin.  This  timber  was  knowing- 
ly and  wrongfuUv  taken  from  the  land  by  la- 
gans, and  caniea  by  them  some  distance  to  the 
Town  of  Depere,  and  there  sold  to  the  defend- 
ant, which  was  not  chargeable  with  anv  inten- 
tional vrrtmg  or  misconduct  or  bad  faith  in  the 
purchase. 

The  timber  on  the  ground,  after  It  was  felled, 
was  worth  twenty -five  cents  per  cord,  or  $60.71 
for  the  whole  and,  at  the  Town  of  Depere, 
where  defendant  bought  and  received  it,  fS.50 
per  cord,  or  $860  for  the  whole  quantity.  The 


—oJ  by  counselln  his  argument, _  ..,  ,_. , 

have  deemed  them  entltlecT to  notice.  They  dis-  question  on  which  the  Judges  divided 

close  nolhlngwhich  would  Justify  interference  .Head  notes  by  »■.  J»«t«e  Mii«b. 
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BoLLM  WooDUT  Wasx  Co.  v.  TTmrED  Status. 


It  was  the  ofdnioi:  of  the  Clrcalt  Judge  that 
the  latter  wv  the  proper  rule  of  damBsea,  and 
Judgmeitt  was  rendered  agalnat  the  duendant 
foi  that  mun. 

We  caonot  follow  counsel  fof  the  plaintiff  In 
«nor  tfarongh  the  ezamlmUton  of  aU  the  caaee, 
both  in  EncUnd  and  thia  country,  which  hia 
commendahk  research  has  enabledliiin  to  place 
upon  the  bil^.  Ic  the  English  coarta  the  de- 
cuions  hare  In  the  main  grown  out  of  coal  taken 
trom  the  mine,  and  in  such  cases  the  priDctr'' 
Menu  to  be  establiahed  in  thoae  courts,  tt 
when  suit  is  brought  for  the  value  of  the  coal 
BO  taken,  and  it  hae  been  the  result  of  ui  honest 
miBtakt  as  to  the  true  ownership  of  the  mine, 
*nd  the  taking  was  not  a  yrlllf  u'  trespass,  the 
rule  or  damages  Is  the  value  of  the  coal  as  it 
was  In  the  mine  beforeit  was  disturbed,  and  not 
its  value  when  dug  out  and  delivered  at  the 
mouth  of  the  mine.  Martin  r.  Porter,  SHees. 
A  W.,  8Sli  Jfoman  v.  iVudl,  8  Ad.  &  El.  (N. 
8).  S78;  Wood  v.  Moreieood,  8  Ad.  &EL,  44C  ; 
Bilion  V.  Woodt.  L.  R.,  4  Eq ,  488;  Jegon  v. 
Ttmaa,  L.  R.,  8  Ch.,  760. 

The  doctrine  of  the  English  courts  on  this 
subject  is  probably  as  well  stated  by  Lord  Hath- 
erly  in  the  House  of  Lords,  In  the  case  of  liv- 
riui  ingttm  ▼.  Bawjiardt  Coal  (Jo. ,  L.  R.  ,C  App.  Cas. , 
'  '  83,  as  anywhere  else.  He  said-  "  There  is  no 
doiibt  that  If  a  man  furtively,  and  in  bad  faith, 
robs  bis  neighbor  of  his  property,  and  because 
it  la  underground  is  probably  for  some  little 
time  not  detected,  the  court  of  equity  In  this 
countrv  will  struggle,  or,  Iwould  rather  SBy,will 
assert  its  authority  to  punUh  the  fraud  by  fix- 
ing the  person  with  the  value  of  the  whole  of 
tfae  property  which  he  has  so  furtively  taken, 
and  m&ing  him  no  allowance  fn  respect  of 
-what  he  has  so  done,  as  would  have  been  justly 
made  to  him  If  the  piartles  had  been  working  by 
•^(reement."  But  "  When  once  we  arrive  at  tfae 
fact  that  an  inadvertence  has  been  the  cause  of 
tbe  misfortune,  then  the  simple  course  is  to 
make  every  just  allowance  for  outlay  on  the  part 
of  the  person  who  has  so  acquired  the  property, 
and  to  give  back  to  the  owner,  so  far  as  is  pos- 
sible under  the  circumstances  of  the  case,  the 
fall  value  of  that  which  cannot  be  restored  to 
him  invpeeie." 

There  seems  to  us  to  be  no  doubt  that  in  the 
caw  of  a  willful  trespass,  tbe  rule  as  stated 
above  is  the  law  of  damages,  both  In  England 
and  in  this  country,  though  in  someof  the  state 
courts  the  milder  rule  has  been  applied  even  to 
thb  class  of  cases.  Such  are  some  that  are  cited 
from  Wisconsin.  BingU\.  SehneideT,Hyi\i., 
8W;  WegrmmtAy.  R.  R.  Co.,  IT  Wis.,  SSO. 

On  the  other  hand,  the  weight  of  authority. 
In  this  country  as  welt  as  in  England,  favors  the 
doctrine  that,  where  the  trespass  is  the  result  of 
Inadvertence  or  mistake,  and  the  wrong  was 
not  intentional,  the  valueof  the  property  when 
first  taken  must  govern,  or  if  the  conversion 
aued  for  was  after  value  had  been  added  to  it 
ly  the  work  of  tbe  defendant,  he  should  be 
credited  with  this  addition. 

mnehetUr  v,  Craig,  8?  Mich.,  306,  contains 
a  full  examination  of  the  authorities  on  the 
pcrfnt.  HeardY.  'Jantt*,4»ms^,  Saa-.Bakerv. 
See  IS  Otto. 


IPAsefar,  8  Wend.,  500 ;  Baldwin  v.  POrler.  13 
Conn,,  481 

While  these  principles  are  sufficient  to  enable 
us  to  fix  a  measure  of  damages  in  both  cknes 
of  torts  where  tbe  original  trespasser  is  defend- 
ant, there  remains  a  third  class  where  a  pur- 
chaser from  him  Is  sued,  as  in  this  case,  for  the 
conversion  of  the  property  to  his  own  use.  In 
such  case.  If  the  first  laker  of  the  property  wen  1*36] 
guilty  of  no  willful  wrong,  the  rule  can  in  no 
case  be  more  stringent  against  the  defendant 
who  purchased  of  him  than  against  his  vendor. 

But  the  case  before  us  ta  one  where,  by 
reason  of  the  willful  wrong  of  tbe  part?  who 
committed  the  trespass,  he  was  liable,  unoer  the 
rule  we  have  supposed  to  be  established,  for  the 
value  of  the  tlmter  at  Depere  the  moment  be- 
fore he  sold  it;  and  the  question  to  be  decided 
la,  whether  tbe  defendant  who  purchased  It 
then,  with  no  notice  that  the  propwty  belonged 
to  the  United  States  and  with  no  intention  to 
do  wrong,  must  respond  by  the  same  rule  of 
damages  as  his  vendor  should  if  he  bad  been 

It  seems  to  us  that  he  must.  The  timber,  at 
all  stages  of  tbeconverrion.was  tbe  proper^  ot 

-'--■-^B.    Its  j      "     '  •  -'     -  "•      - 

the  title 
recovery  of  any  sum  wEate? 

that  propdsition.     This  rirfit, 

preceding  tbe  purchase  by  defendant  at  Depere, 
was  perfect,  with  no  right  in  anyone  to  set  up 
a  claim  for  work  and  labor  bestowed  on  it  ly 
the  wrong-doer.  It  is  also  plain  that  bv  pur- 
chase from  the  wrong-doer  defendant  did  not 
acquire  anv  better  titK  to  the  property  than  his 
vendor  had.  It  is  not  a  case  where  an  innocent 
purchaser  can  defend  himself  under  that  plea. 
If  It  were,  he  would  be  liable  to  no  damages  at 
all,  and  no  recovery  could  behad.  Ontbecon- 
traiy,  it  is  a  case  to  which  the  doctrineofeaeeot 
emptor  applies,  and  hence  the  right  of  recovery 
in  plahitill. 

On  what  ground  then  can  It  he  maintained 
that  the  right  to  recover  against  him  should  not 
be  just  what  It  was  against  his  vendor  the  mo- 
ment before  he  Interfered  and  acquired  poMes- 
sion  ?  If  the  case  were  one  which  concerned  ad- 
ditional value  placed  upon  the  properly  by  the 
work  or  labor  of  the  defenduit  after  he  had 
purchased,  the  same  rule  might  be  applied  as  In 
case  of  the  inadvertent  trespasser. 

But  here  he  has  added  nothing  to  Its  value. 
He  acquired  possession  of  properly  of  the  UnH- 
ed  States  at  Depere,  which,  at  that  place  and 
in  its  then  condition,  is  worth  |6S(),  and  he 
wants  to  aatlsfy  the  claim  of  the  Oovemmeni  by 
the  payment  of  (60.  He  founds  his  right  to  do 
this,  not  on  the  ground  that  anjrthing  he  has 
added  to  the  property  has  increased  its  value  by 

•*■ •  of  the  difference  between  these  two  .••(.■i 

..   ID  the  proposition  that  in  purchasing  I*"®^ 
the  propertv,  he  purcnssed  of  the  wrong-doer  a 
rieht  Co  deduct  what  the  labor  of  the  latter  had 
iddcd  to  its  value. 

Jt,  as  In  the  caseof  an  unintentional  trespass- 
.T,  such  right  existed,  of  course  defendant 
would  have  bought  it  and  stood  in  his  shoes ; 
but,  as  in  tbe  present  case,  of  an  intentional 
trespasser,  who  had  no  such  right  to  sell,  the 
defendant  could  purchase  none. 

Such  is  the  distinction  taken  in  the  Roman 

ni 


ib.GoogIc 


87i-«n 


Sdtbxmk  Coubt  or  thi  TJstted  States. 


pbceof  « 


law,  uttatedlntbeltutltutesof  Jartliiiu,». 
II.,titleI.,iec.  84. 

AfUr  spoUiiK  of  B  pdntliig  br  one  man  on 
tbe  tablet  of  another,  and  holding  It  to  be  abeurd 
that  the  work  of  an  Apellea  or  P&irhasius 
riiould  go  without  compensation  to  the  owdbt 


jr  mar  pioaecutebjaoaott  of  theft' 

Thecaaeof  jr«iK«v.  LwabtrOa..  91  Hinn., 
Ml,  Is  directly  in  pcdnt  here.  Hie  Supreme 
CourtofHlni>eaotanys:"ThedeCendantcl>ilms 
that  becauM  thef  (the  loga)  wen  enhanced  in 
value  bj  the  l%bOT  of  the  original  wrong-dr  ~~ '~ 
cutting  them,  and  the  expense  of  ' — ~' 
(hem  to  Anoka,  the  plaintlfl  is  a 
recover  the  enhanced  value,  that  is,  that  he  is 
not  entitled  to  tecAver  the  full  valueal  the  time 
and  place  of  converrion."  That  was  a  case, 
Jike  this,  where  the  defendant  was  the  innocent 
purchaser  of  the  logs  from  the  willful  wrong- 
doer, and  where,  as  in  tblscase,  the  transport*- 
tioD  of  them  tc  a  market  was  tbe  largest  item  in 
their  value  at  the  time  of  converrion  bv  defend' 
ant;  bat  the  court  overruled  the  proportion  and 
~      id  a  ludgment  forthe  valueat  Anoka,the 

aetabUsh  anjr  other  principle  in  such  a 
caae  at  this, would  be  verj  disastrous  to  the  In- 
lerett  of  tbe  public  in  the  immenae  forest  lands 
of  the  Government.  It  has  long  been  a  matter 
of  complaint  that  the  depredations  uptm  theae 
lands  are  r^jldlv  destrovug  the  finest  f create  in 
theworld.  UDlikethelndlvldualawner,  who, 
bv  fencing  and  vl^lant  attention,  can  protect 
his  valuable  trees,  the  Qovemment  has  noade- 
[497]  Q^utfld^enaeagainat  this  great  evil.  Itslibei^ 
alit^  in  allowing  trees  to  be  cut  ou  Its  land  for 
mining,  agricultural  and  other  apedfled  uses, 
ba*  been  used  tn  screen  the  lawless  depredator 
who  destroTs  and  sells  tta  profit 

To  bold  that  when  the  Govemmait  finds  Its 
own  iKonerty  In  hands  but  one  remove  fhim 
these  willful  trei^asaeia,  and  asserts  Its  right  to 
auch  propertj' b;  the  slowprocesaesof  thelaw, 
the  holder  can  set  up  a  claim  for  the  value 
whldi  has  been  added  to  tbe  propertv  b;  tbe 
guilty  party  In  the  act  of  catting  down  the 


vwing  a  safe  market  for  what  he  has  stolen 
and  compensation  for  the  labor  he  has  been 
compeUed  to  do,  to  make  hi*  theft  effectual  and 
profitable. 

Wt  eoneur  uitt  (Ac  Oiremt  Judge  «n  Ihit  ocm, 
and  iAe  j%idgmaiU  ^  the  Oiraut  Oaurt  it  af- 

lYuaoopr.    Test: 

' "  "-- r,  cioi*.  Bap.  Ooort.  U.  a 


(Bee  8.  C^  U  Otto,  Bn-nt;) 
Att  a*  to  moneg  fi/r  pdUUeal  parpotet  jwritdie- 


to  vtonegfiir  peUUeal  parp 
lion  I'n  crimiTuu  eon 


eb.  wrrPntalMtlnf  oOcasorenployfcottbenaltea 
Statesnomraqcestliic.alilnf  toori-eoefvlagtn4n 
anr  otlier  oOoer  or  •nvwvf  M  Ite  lonniment  Bar 
money  or  pnqiertr  or  other  thhwot  value  (or  po- 
Uttcslparpanuudsr  ajxbaltrwbiJBg  dlsetiaraed 
aniX  on  oonvtown  Itawdi  Is  '*""****'*******^ 

XL  Tbe  Inilidlotloa  (tf^tUa  ooort,  to  review  the 
JudnaeDn  of  tbe  Inttttor  oonrts  ot  tbe  United 
Btatea  m  arlminal  oaMs  br  holicai  conma^  k  limited 
tatiMsiiiftoqueetlonortbepowerof  tiie  ooun  to 
It^e  piMoner  tor  tbe  aet  otwhiidi  be  bM 


PETITION  for  a  writ  of  Aoteoi  eorpw*. 
The  writ  of  haiea*  eorptit  la  asked  for  In 
this  case  by  the  petitioner.  In  order  to  relieve 
him  from  Imprisonment  under  a  ludgment  of 
the  Circuit  CouH  of  the  United  States  for  the 


der  an  indictment  cbaryingUm,  auMnpIfiyj  ot 
the  United  Stales, with  having  reodved  money, 
etc ,  for  political  purpoaea,  from  other  emphfu 
of  the  Ooveniment,  contiiuy  to  the  Statute  of 
1878,  diapler  287,  section  6, 19  Stat  at  L.,  160;^ 
Rich.  Bupp.,  eu. 

A  further  alatement  of  tbe  caae  appears  in 
the  opinion  of  the  court. 

Xmn.  Edwin  B.  Bmdth.  T.  H.  S.  Me- 
r^unon.  Wmam  Slaiileg  and  Slephtn  O.  Clarke, 
forpetltioner: 

The  Constltutloii  contalna  no  clause  and  no 
grant  of  power,  upon  which  such  a  law,  paeaed 
for  such  a  puipoae,  can  reat 

If  Coneran  can,  because  of  Us  employment, 
make  criminal  any  act  ot  a  fedeni  empIeW,. 
outside  tbe  dlacharge  of  official  duty,  it  may  do 
so  as  to  evei;  act  of  his  life.  Either  the  nature 
of  the  relation  and  tbe  duties  it  Impoaes,  must, 
define  and  drcumscribe  tbe  power  of  regula- 
tion nnd  dictation  by  the  supoior,  or  else  it  ta. 
without  limitation. 

The  subject-matter  sets  the  bound*,  whlc^ 
Congreas  may  not  pass. 

I4o  act,  committed  within  a  State,  can  1)» 
made  an  offense  against  the  United  Slates,  "Un- 
less It  have  some  relation  to  the  execution  of  a 
power  of  Ckmgress,  or  to  some  matter  within 
the  Jurisdiction  of  the  United  States." 

if.  8.  Y.  Jte,OB  U.  S.,e78  fXXIV.,  SSB)-, 
linMttee  y.  Davit,  100  U.  B.,  860  (XXV..Hgi. 


laldu^. 
It  is  because  the  transaction  has  no  relation 


.3  do. 

Not  having  any  relation  to  the  execution  of  a 
power  of  Congtess,  nor  to  any  "matter  within 
the  Jurisdiction  of  theUnJted  Siatea."  U.  8.  v. 
Ai£,  SS  U.  8.,  673  (XXIV.,  689),  Congresa  haa 
no  right  to  command  in  reqiect  to  It,  imd  ought 
not  to  be  ob^ed. 

This  act  (s  the  sole  Instance,  in  the  entire  leg- 
islation of  the  country,  of  basing  a  conviction 
of  crime  upon  the  mere  fact  of  the  relation  of 
the  offender  or  the  party  Injured  to  the  United. 
Stales. 

1  Abb.  U.  B.,  cb.  S,  Ht.  Crimes,  pp.  40S-481. 

In  every  other  instance,  the  pui^Mae  has  been 
to  gtiard  and  promote  the  Interests  of  the 
Unfted  States.  If,  incidentally,  the  functiona- 
ry (mail-carrier  for  Instance)  is  protected  in  the 
106  U.8. 


ib.Google 


c  Pabtb  Cnsm. 
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diKharm  of  bia  duty,  itisaliiqilj  iuorderthat 
he  may  aisdurse  the  duty  devolved  upon  Mm; 
t  that  the  indiTidual  may  be  exempted  from 


pbjncal  pain  or  menial  annoyance. 

Mom  T.  17.  A  jBamt  9'W1keaI.,86S,  bottom; 
F.  8.T. Ednty,  8 Law Rep.,77; U.  8.v.  Partont, 
2Bl»tchf..lM,  108;  U.  -S  v.  Ow,  SQaU^BM; 
U.  8.  t;  Bart,  Pet.  C.  C. .  8«;  P.  8.  t.  ffiriy, 
T  WalL,  483  (74  U.  8.,  XIX..  278);  U.  8.  v. 
fbiufer,  9  McLean,  698,  601. 

Neither  the  United  Statea,  nor  any  State,  can 
cooBtitutionally  pass  Bucli  a  law  as  thia,  because 
it  violatea  mutual  rigbL 

Speaking  of  these  rixhta,  Cooley,  J.,  Bays: 
"There  are  some  things  too  pdain  to  be  written," 
even  in  a  Cooatltution. 

JVpisv..ffuriAiii,24Micli.,107;  2  WebBler-fl 
Worka.  892;  1  Bl.  Com.,  1S4;  2  Story's  Life, 
278,  letter  to  Dr.  Lleber;  Calderv.  BiiU.3J>a\i., 
888,  top;  WtVciaMOJi  v.  Izlaad,  2  Pet.,  eST; 
Hartenuver  v.  loiea,  18  Wall,  1B2  (8S  U.  S., 
XXL,  WO]. 

In  the  last  mentioned  case,  Ulller,  J.,  men- 
lions,  aa  exlsling  outaide  of  constitutions,  those 
"  general  principles  aupposed  to  limit  all  legla- 
laBve  powei." 

Merria  v.  SKerbune,  I  N.  H.,  218;  Feopiey. 
Bapenitort,  4  Barb.,  74;  Beaton\.  Mayor,  10 
Barb.,  244;  Powen  v.  Bergen.  6  N.  Y.,  866; 
Qctiiea  v.  ^niat/ton.,  4  Conn.,  209;  Xm  t.  £bi(«, 
26  Ark.,  269. 

Mtun.  Everett  P.  Wlieeler,  Frederick 
W.  WUtrld«e  aad  SamDel  F.  PUlUp^ 
SUidtor-Oen,.,  contra: 

Political  office  Is  merely  a  trust  which  la  to 
be  conferred  upon  whatever  conditloiu  the 
Oovemment  chooses  to  impose.  If  the  condi- 
tions are  unacceptable  to  the  office  holder,  he  is 
Under  no  obligation  to  take  tbe  office,  and  he 
has  no  cooatitotional  or  oiher  right  to  require 
the  conditions  of  tbe  trust  he  accepts  to  be  sub- 
Kquently  altered  or  removed.  In  tbe  language 
of  the  court  below,  "No  citizen  is  required  lo 
bold  a  public  office,  and  if  heisunwilutigtodo 
so  upon  such  conditions  as  are  prescribed  by 
that  department  of  the  Qovemment  which  cre- 
ates the  office,  fixes  its  tenure  and  Inddenta,  it 
is  his  duty  to  resign." 

12  Fed.  Itep.,SM. 

In  conaidermK  the  propriety  of  this  law,  it 
may,  however,  De  desirable  to  examine  olJier 


with  their  Individual  action  fai  certdn  cases, 
and  which  thua  afford  a  practical  constnu^on 
of  the  CotuUtution  up4»i  the  points  here  in- 
volved. 

Section  248,  Bev.  Stat.,  resUicto  the  right  of 
any  person  af^inted  to  tne  office  of  Secretary 
of  the  Treasury,  or  Pirst  Comptroller,  or  First 
Auditor,  or  Treasurer  or  Renater,  to  directly 
or  Indirectly  be  Interested  In  trade  or  com- 
merce, or  be  owner  of  any  sea  vessel  or  any 
public  property,  or  be  concerned  In  the  pur- 
chase or  diipoaal  of  any  public  securitieB  of  any 
State  or  of  the  United  States,  or  take  or  apply 
to  hia  own  use  any  emolument  or  ^ain  for  ne- 
gotiating or  transacting  any  business  In  the 


Section  248,  Rev,  Stat.,  restricts  tbe  right  of 
every  clerk  employed  in  the  treasury  depart- 
ment U>  cany  on  anv  trade  or  business  In  the' 
funds  or  debts  of  toe  United  Statea  or  of  any 
BtatcB,  or  in  any  kind  of  public  property,  or  to 
take  or  apply  to  hia  own  use  an^  emolument  or 
gain  for  negotiating  or  transact:ng  any  budneaa 
ut  the  department,  and  It  provides  that,  if  he 
does  so,  he  shall  be  deemed  guilty  of  a  misde- 
meanor and  punished  by  a  fine  of  fCOO  and  re- 
moved from  office. 

Section  829,  Rev.  Stat.,  restricts  the  dght  of 
the  CompUoller  of  the  Currency,  either  direct- 
Iv  or  indirectly,  to  be  interested  in  any  associa- 
tion iMuing  n^onal  currency  under  the  Itiws 
of  the  United  States. 

Section  4G2,  Rev.  Stat.,  restHctsthe  right  of 
the  officers,  clerks  and  empto]/i»  in  the  ueneral 
I^nd-Offlce  from  directly  or  indirectly  having' 
or  becondug  inlerested  In  the  purchase  of  any 
public  land. 

Section  t868,Bev.  Stat,  restricts  the  right  of 
officeiB  of  certain  prisons  to  be  interested  In  any 
way  in  any  contract  on  account  of  such  prison&i 

Section  1540,  Rev.  Stat.,  restricts  the  right  of 
any  officer  or  employi  of  the  Govemmeiit  to  re- 
quest any  workman  in  the  naty  yard  to  con- 
toibute  01  pay  any  money  for  poutical  purpoaea. 

Section  1^,  Bev.  Stat.,  restrictethe  right  of 
persons  employed  In  the  diplomatic  service  of 
the  United  Statea  to  wear  certain  kinds  of  cloth- 
ing not  authorized  by  Congress. 

Sectionl784,  Rev.  Stat.,  restricts  the  right  of 
certain  officers  of  the  United  Statea  to  be  pre- 
sented with  gifts  by  other  officen,  or  to  make- 
such  Eif  ts,  or  to  subscribe  to  or  ask  subecrip- 
tiona  for  Qke  purchase  of  such  g^fls. 

SectioD  1789.  Rev.  Stat. ,  reatilcts  the  right  of 
revenue  officers  to  eagage  in  cert^  tinaes  or 
budneea. 

Section  2078,  Rev,  Stat.,  restricts  the  right  of 
certain  persons  to  trade  virith  the  Indians. 

Section  5498,  Rev.  StaL,  leatricta  tbe  rigbta- 
of  all  officers  of  the  United  States  GovemmeDl 
from  acting  as  ttie  agent  or  attorney  for  the 
prosecution  of  any  cUm  against  tbe  United 
States. 

Each  of  Ibese  statutes  restricts  the  rig^t  of 


tv,  in  the  same  manner  aa  tbe  statute  here  un- 
cler  condderatloti.  In  each  of  these  cases  and 
in  every  similar. case,  such  rij^ta  of  the  indi- 
vidual are  properly  restricted  under  the  Con- 
stitution, because  the  general  wdfare  reqolres 
that  such  restriction  shall  be  imposed ;  and  It  la 
confldcQ.tly  submitted  that  neither  any  one  of 
them,  nor  the  law  in  question,  improperly  de- 
prives 1^  iDdividual  of  any  of  nis  legal  or 
constitutional  rights. 

2.  The  law  is  wiUiin  the  implied  powen  of 
Congress,  and  isexpresslyauthcvlzed  by  Article 
I,  section  8  of  the  Constitution. 

That  article  gives  Congress  power  "To  make 
all  laws  which  shall  be  necessary  and  proper 
for  earning  Inio  execution  the  foregoing  pow- 
ers, and  allother  powers  vested  bv  this  Consti- 
tution in  the  Government  of  the  United  Statea, 
or  in  any  department  of  office  thereof." 

jr<;CWlA:Av.JVarv{an(f,4Wbeat.,41S;  Jfartift 
T.  Hunter,  1  Wheat,  804;  Story,  Const.,  sec. 
1201. 


2SS 

ib.GoogIc 


m-sn 


BiVBZu  Cor>T  or  thi  Uittid  Stathi 


TheM  powsn  m^  be  RppUnd  tt  tha  dtacre- 
"tloit  of  CongreM.wbeD  It  ii  Doconiy,  if  proper 
mew  be  employed. 

VhetL,  SIS;  MeOuOoek 

SIS;  JjOIBV.a.B.  Co., 

%  Bant  V.  Van  IMm, 
Jatiten.  14  Bltfdif., 
JToryliimf,  1  Wlwkt., 
'jotet.  U  Wall.,  S80  (TV 
■nT.0r<nwU,8Wtal., 

s  law  U  a  coTollaij  of 
tbejtower  to  crnte  offices. 

Tne  Legidature  can  abolUi  or  cbaDse  an  of- 
fice created  bj  it,  and  extend  or  abridge  the 
termB  of  fta  incombeot*. 

In  »  Ai4i«r.4SCaL,SS8;  CMUmt.  Traeg, 
86 Tex..  5M. 

Tbe  power  to  Daas  this  law  follows  from  the 
power  conferrea  upon  Conxreaa  to  regulate 
■elections. 

Const  Art.  I,  nc.  4;  Bzparte  BitbM,  100  D. 
a.,  871  (XXV.,  717). 

Indictments  under  the  statute  against  briber; 
hive  been  sustained  by  the  courts. 

D.  8.  H.  8^  sec.  5511;  U.  8.  y.  Bwuft**,  2 
8«wy.,476;  U.  S.v.  ffNeiU.i  8awy.,481;  U.  8. 
T.  Johrfon,  a  Bawj.,  482. 

The  consdtuttonallty  of  the  law  to  to  be  af- 
firmed, unless  it  Is  shown  to  be  clearly  In  vio- 
laUon  of  the  Provislona  of  the  Conatltudon. 

Cooler,  Const.  L.,aOO;  Ltgat  Tmdtr  CaM§, 
18  Wall.,  467  {79  U.  8..  XX.,  287);  Commim- 
iMtWi  v.A»^M,4Bliin.,  128;  Mnnny.minou, 
«  U.  B.,  118  (XXrV.,  77);  Fleteker  v.Aafc,  6 
Crauch,  87;  People  t.  Sitpmitort  of  Orange,  17 
N.Y.,  241;  Btrthc^Y.  ffBeiUs.  74  N.  Y..  814. 

The  meaning  and  object  of  the  ststuU,  there- 
fore, bring  clou-,  M  it  Is  not  prohibited  by  the 
Consdtution  nor  repugnant  to  its  spirit;  as  it  Is 
within  the  implied  powersofCongTeai;asit  Is  - 


oeceseaiy  attenibat  upon  the  power  to  regulate 
elections  and  create  offices  ana  as  It  imposes  a 
regulation  necessary  to  the  public  welfare,  Its 


Mr.  e7Afff^v«MMWaIt«dellTeredtheopln- 
lOD  of  the  court; 

Id  the  Art  of  August  IS,  1876,  making  ap- 
vropriatlonB  iat  die  leglslauve,  ezecutlve  and 
iudldal  «q>enaes  of  the  OoTen)ment,ch.387, 19 
SUt.  at  L.,14a:  1  Bupp.  R.  S..  245,  the  follow- 
ing appears  as  section  fl: 

"  Section  8.  That  all  executive  officers  or 
tmploj/ii  of  the  United  Btates  not  appointed  by 
the  President,  with  the  edvice  and  consent  of 
tlic  Senate,  are  prohibited  from  requesting,  giv- 
ing to  or  receiving  from  any  other  officer  or 
empiojfi  of  the  Qovemraeat,  any  money  or  prop- 
«rty  or  other  thing  of  value,  for  political  pur- 
poses; and  any  such  officer  or  emjiosi,  who 
shall  olhod  against  the  provisions  of  this  sec- 
tion, shall  be  at  once  discharged  from  the  serv- 
ice of  the  Uolled  Btates;  and  he  shall  also  be 
deemed  gull^  of  a  mtsdumeanor,  and  on  con- 
Tlctlon  thereof  shall  be  fined  In  a  sum  not  ex- 
ceeding fSOO. 

Cuiib,  the  petltloneT,  an  emjioyi  of  the 
United  Btates,  was  Indicted  In  the  Circuit  Court 
for  the  Boutbem  District  of  New  Trak,  and 
2U 


convided  under  this  Act  for  receiving  money 
for  political  purpoeea  from  other  M^hvh  ot 
the  Qovemment.'  Upon  bis  conviction,  be  was 
sentenced  to  pay  a  fine  and  stand  comndtted 
until  paymeot  was  made.  Under  this  sentenpa 
he  was  taken  Into  raistody  by  the  mwduJ,  and 
on  hla  q^iUcatlon  a  writ  of  htAetu  eotjfut  ma 
issued  by  one  at  the  Justices  of  this  court  in 
vacation,  returnable  ben  at  the  preaeot  Term, 
to  Inquiie  into  tbe  valldltj  of  bis  detection.  The 
important  question  preeented  on  tbe  return  to 
the  writ  BO  Issued  u,  whether  the  Act  under 
which  tbe  conviction  was  bad  fai  constitutional. 
The  Act  Is  not  one  to  prohibit  sll  contrlbu- 
tl^  of  money  or  ^ro^r^,  by  the  dedgnatod  [971] 


officers  and  «mp(cv&  of  the  United  States,  for 
political  punnaea.  Neither  does  It  prohibit 
them  altogetW  from  receiving  or  soliciting 


each  other.    Beyond  this  n 
~1aoed  on  anv  of  their  poli''~ 

That  tbe  aovemment  o:      

one  of  delegated  powers  ooly,  snd  that  Its  au- 
thority la  defined  snd  limited  by  the  Constitu- 
tion, are  no  longer  open  questions;  but  express 
authority  Is  given  Congress  by  the  Constltuticn 
to  make  all  Uws  necessary  and  proper  to  canj 
Into  effect  Uie  powers  that  are  delegated.  Art. I., 
sec  8.  Within  the  legltimale  scope  of  this 
grant.  Congress  is  permitted  to  detennine  for 
itsdf  what  la  necessary  and  what  Is  proper. 

The  Act  now  In  question  Is  one  r^^ulatlng  In 
some  particulars  the  conduct  of  certain  officers 
and  «mploiih  of  the  United  Btates.  It  rests  on 
the  same  principle  as  that  originally  passed  In 
1788  [1  Stat.  atX.,67]  at  the  first  sesaloD  of  the  - 
first  Congress,  which  makes  It  unlawful  for  cer- 
tdn  officers  of  the  treasuiy  department  to  en- 
gage in  thebusinessof  trade  or  commerce,  or  to 
own  a  sea  vessel,  or  to  purchase  public  Irndsor 
otlter  pnUic  properW,  or  to  be  concerned  In  tbe 
purchase  or  oispoeal  of  the  public  securities  of 
a  StaU,  or  of  the  United  States  (Rev.  Slat. ,  mc 
S48);  and  that  passed  In  1791  [1  Stat,  at  L..  216], 
which  makee  It  an  offense  for  a  clerk  In  the  same 
department  to  carry  on  tnde  or  business  in  the 
funds  or  debts  of  the  States  or  of  tbe  United 
Stales,  or  In  any  kind  of  public  property  (/(f., 
sec.  244J;  and  that  passed  bi  1812  [8  Btat  at  L., 
788];  which  makes  It  unlawful  for  a  Judge  ap- 
pointed under  tbe  authoritv  of  the  United  Btalea 
to  exercise  the  profession  01  counsel  or  sttomey, 
or  to  be  engaged  In  tbe  pnctlce  of  the  law  (/rf. , 
sec.  718);  and  that  pwsed  in  1868  110  SUt.  at 
L.,  ITOl,  which  prolilblts  every  officer  of  tlw 
United  Btates,  or  person  holding  any  place  of 
trust  or  profit,  or  discharging  any  omdal  func- 
tion under  or  In  connection  wltb  any  Execu- 
tive Department  of  tbe  Qoverament  of  tbe 
United  States,  or  under  the  Senate  or  House  of 
Representstives,  from  acting  as  sn  sgent  or  at- 
torney for  tbe  prosecution  (tf  any  claim  against 
tiie  United  States  (Id.,  sec.  5498);  and  tbat 
passed  in  1803  [12  Btst.  at  L.,  766],  probiblting 
members  of  Congress  from  practicing  In  tbe 
Court  of  Claims  {Yd.,  sec.  1058);  snd  tbat  passed 
In  1867  h4  Stat,  at  L.,  492],  punishing,  by  dls-  ^373] 
missal  m)m  service,  an  officer  or  emploj/i  of  the 
Oovemmcnt  who  requires  Of  requests  any  work- 
ing man  In  a  navv  yard  to  contribute  or  per 
any  money  for  pollilcal  purposes  (/d,  sec  1B46J; 
and  tiiat  passed  in  1808 [2  Stat,  at  L.,  484],  pro- 
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w  tofHofft  In  the  Gonmment  ot  the  Vnhed 
StatM  shall  Ktlidt  ctntributloiii  from  otbar  of- 
flcen,  cleik  or  tmflimtt  tor  a  gift  to  thow  In  a 
aapwior  offldal  pMiUlM,  and  uiat  no  offldala  or 
xdoical  lapwiora  ahall  reccdT*  any  gift  orpm- 
«at  ••  a  coBtribatka  to  them  from  peraona  in 
OoTcramait  tatpioy  getting  a  let*  aalanr  than 
themaelTfli,  and  that  no  dficer  or  clerk  ahall 
oiake  a  donatton  a«  a  gift  or  loeaeat  to  any  of - 
dclalniperior(/it,  sec.  1784).  HanyotbeiBOf 
«  kindred  dtanctcr  might  be  nCeired  to,  bnt 
thMe  are  eoon^  to  uiow  what  has  been  the 
imctice  In  the  XeclslallTe  Department  of  the 
Ooveniment  bom  It*  onuduttion  and,  so  far 
«i  we  know,  Ihls  fa  the  &KI  time  tbe  constitu- 
tionally of  auch  legislation  has  ever  been  pre- 
■ented  for  lodldal  determination. 

The  evioent  purpose  of  Congreas  in  all  this 
dass  ot  enactments  has  been  to  promote  effi- 
dHMT  and  integilt)'  In  the  dischar^  of  olBcial 
ddtlea,  and  to  m^intiiin  proper  dUupUoe  in  the 
public  wrrice.  Clearly,  such  a  purpose  Is  with- 
u  tbe  just  scope  of  legislatiTe  power,  and  itb 
not  easy  to  see  why  the  Act  now  under  conaid- 


dalmed  by  the  oonnael  for  tbe  petitioner,  po- 
litical aseeaaments  upon  ofBce  holders  are  not 
prohiUted.  The  managers  of  political  cam- 
paigns, not  in  the  emplov  of  the  United  Stales, 
are  JastasfraenowtocallOD  tboeeinofBce  for 
money  to  be  used  for  polllJcal  purpose*  as  ever 
tiwy  were,  and  those  In  office  can  contrlbuteu 
Ubmlly  aa  they  please,  prorided  their  payments 
ue  not  made  to  any  of  the  prohibited  ofHcers 
or  mwbr"'.  What  we  are  now  coosideiing  U 
not  irtieUier  CongreM  has  gone  as  far  as  it  mar. 


A  f  eellnff  of  independence  under  the  law  con- 
duces to  nithful  public  service,  and  nothing 
tends  nM>re  to  take  away  this  feeling  than  a 
[>T4]  diiead  of  dismissal.  If  contributions  from  those 
In  Qubllc  employment  may  be  aolidted  by  otb- 
en  in  offldal  authority,  it  b  easy  to  see  that 
wbal  begins  as  a  request  may'end  as  a  demaod, 
and  that  a  failure  to  meet  the  demand  may  be 
treated  by  thoae  having  the  power  of  removal, 
aaa  breach  of  somesuKNxed  duty,  growing  out 
td  tbe  political  relationa  of  tbe  parties.  Contri- 
bnUona  secured  under  such  drcumstancee  will 
quite  aa  Ukely  be  made  to  avoid  the  conse- 
Quences  of  tbe  personal  displeasure  of  a  supe- 
rior, as  to  promote  the  political  views  of  the  con- 
I  ttfbutor;  to  KV<Ad  a  discharge  from  service,  not 

!  to  exercise  a  political  privilege.    The  law  con- 


templatea  no  restrictloiu  upoii  either  giving 

recMvlng,  except  so  far  as  may  be  necessary ., 

pcotect,  In  some  degree,  those  in  the  puUlc  aerv- 


Ice  against  exactions  tbrou^  fear  of  person^ 
lots.  TUs  purpose  of  tbe  restriction,  and  the 
principle  on  which  it  rests,  are  moat  distinctiy 
manifeated  in  section  IS44,  «upru,-  the  re-enact- 
ment In  tbe  Revised  Statutes  of  section  S,  of 
the  Act  making  appropriatlonB  for  tbe  naval 
service  for  the  year  ending  June  80.  186B,  14 
StaL  at  L.,  M,  ob.  11%,  which  subjected  an 


money  for  political  purpoaea,  and  probl 
tbe  removal  or  discharge  of  a  worklngman  for 
his  political  opiniooi;  and  In  section  1784,  the 
ro«nactment  of  the  Act  of  February  1, 1870, 
dL  11,  le  Stat,  at  L.,  08.  "  Toprotect  offldab 
In  public  employ,"  by  jnovldlng  tot  tbe  sum- 
marydlscbarge  of  those  who  make  or  aolldt 
contributions  for  presents  to  superior  officers. 
No  one  can  for  a  moment  doubt  that  In  both 
these  statutes  the  object  was  to  protect  tbe 
claasca  of  offldab  and  em^of/h  provided  for, 
from  being  compelled  to  moke  contribution*  for 
such  purposes  through  fear  of  dismissal  if  they 
refused.  It  fa  true  that  <i<"»<"iifti  from  service 
is  the  only  penalty  Impoeed,  but  this  penal^  fa 

gven  for  Oolng  what  fa  made  a  wrongful  act. 
it  fa  constitutional  to  prohibit  the  Ad,  (he 
kind  or  degree  of  punishment  to  be  Inflicted  for 
disregarding  the  prohibition  fa  clearly  within 
the  (uacriitiou  of  Congrees,  provided  It  be  not 
cruel  or  unusual. 

If  there  were  no  other  reasons  for  l^iilation 
of  thfa  ctiBiocter  than  such  as  refale  to  tbe  pro- 
tection of  those  in  the  public  service  agalnat 
unjust  exactions,  Its  constitutionality  would, 
in  our  opinion,  be  clear;  but  thereare  others,  to 
our  mlnos,  equally  good.  If  persons  in  public  [975] 
employ  may  be  called  on  by  those  In  anthori^ 
to  contribute  from  their  personal  Income  to  the 
expenses  of  political  campdgns,  and  a  refusal 
may  lead  to  putting  good  men  out  of  the  serv- 
Ico,  liberal  payments  may  be  made  the  ground 
for  keeping  poor  ones  in.  So,  too,  if  a  part  of 
the  compensation  received  for  public  services 
must  be  contributed  for  political  purposes,  it  fa 
easy  to  see  that  an  increase  of  cempensaUon 
may  be  required  to  provide  the  means  to  make 
the  contribution,  and  that  io  thfa  way  the  Qov- 
emment  itself  may  be  made  to  furnish,  indirect- 


have  for  the  time  Delog  the  control  of  the  pub- 
lic patronage.  Political  parties  must  almost 
necessarily  exist  under  a  republican  form  of 
government,  and  when  public  employment  ite- 
pends  to  any  considerable  extent  on  party  suc- 
cess, those  in  office  will  naturally  he  dwirous 
of  keeping  tiie  party  to  whicb  they  belons  In 

ft.     The  ststute  we  ore  now  consldenng 

not  interfere  with  tbU.  The  apparent  end 
of  Congress  will  be  accomplished  li  it  prevents 
those  In  power  from  requiring  help  for  such 
purposes,  as  a  condition  to  continued  employ- 

We  deem  it  unnecenary  to  pursue  the  sub- 
ject furthei.  In  our  opinion  tne  statute  under 
which  Uie  petitioner  was  convicted  fa  conatitu- 
tionaL  The  other  objections  which  have  been 
urged  to  the  d^enUon  cannot  be  considered  to 
this  form  of  proceeding.  Our  Inquiries  in  thfa 
doss  «rf  cases  are  limited  to  sudi  objections  aa 
relate  to  tbe  authority  of  the  court  to  render  the 
iudgment  by  which  the  prisoner  fa  held.  We 
have  no  general  power  to  review  the  Judgmenta 
of  the  inferior  courts  of  the  United  States  in 
criminal  cases,  by  the  use  of  the  writ  of  tiabea* 
eorpiw  or  otherwise.  Our  Jurisdiction  b  limited 
to  the  single  question  of  ue  power  of  the  court 
to  commit  the  prisoner  for  toe  act  of  vUdi  he 
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has  been  convicted.  Ex  parte  Lange,  16  Wftll., 
1631«5U.  a;,  XXI..  8781;  Ei  park  Boiii  " 
104  tJ.  S.,  604  [XXV..  861]. 

TAs  commilraeJil  t'n  t/iit  oite  wo*  laiefid  and 
the  petMontr  it,  eanMqaenUy,  TtToandid  to  tJie 
euHodyoftlitManhal/ortliaSimthem  Dittriet 
o/NoB  fork. 

Junca  H.  HoEeaner,  Cleric,  Sup.  Conit,  V.  B. 


The  law  under  which  Ute  petitioner 
Ih  imprisoned  mokes  It  ft  penal  offeose  for  any 
csecative  officer  or  smfloye  of  the  United  States, 
not  appointed  b7r.:lviceof  the  Senate  (an  unim- 
portant disCEnction.  BO  far  as  the  power  to  make 
the  law  iz  concerned),  to  request,  give  to  or  re- 
ceive from  anf  other  officer  or  employi  of  the 
Oovemment  any  money  or  property  or  other 
thing  of  value,  for  political  purposes;  thus,  in 
effect,  making  it  a  condition  of  accepting  any 
employment  undei*  the  Government,  that  a  man 
shall  not,  even  voluntarily  and  of  his  own  free 
will,  contribute  in  any  way  tlmjueh  or  by  the 
hands  of  any  other  employe  of  the  Government, 
to  thepoliticalcau;:3WhiclihedeBire8toaidaad 
promote.  I  do  not  believe  that  Congress  has  any 
right  to  impose  such  a  condition  upon  any  citi- 
zen oi  the  United  Btalea.  The  offices  of  the 
Oovernmcnt  do  not  lielong  to  the  legislative 
dcpartmont,  to  diBpose  of  on  any  conditions  it 
may  choose  to  impose.  Tlie  liegulotu re  creates 
moat  of  the  offices,  it  Is  true,  and  provides  com- 
pensation for  the  discharKe  of  their  duties;  but 
thatisitsduty  to  do.  in  order  to  establish  acora- 
plete  ormnization  of  the  functions  of  govern, 
ment.  When  established,  the  offices  are  oi 
ought  to  be  open  to  all.  They  belong  to  the  Unit- 
ed States  and  not  to  Congress,  and  every  citizen, 
having  the  proper  qualincaiions,  has  the  right  to 
accept  office  and  to  be  a  candidate  therefor. 
This  is  a  fundamental  right  of  which  the  Leg- 
blature  cannot  deprive  the  citizen,  nor  clog  its 
exercise  with  conditions  tliat  are  repugnant  to 
Ua  other  fundamental  rights.  Snch  a  condition 
I  regaixl  that  imposed  by  the  law  in  question  to 
be.  It  prevents  the  citizen  from  co-operating 
with  other  citixens  of  his  own  choice  in  the  pro- 
motion of  his  political  views.  To  lake  an  in- 
terest in  public  affatn.  and  to  further  and  pro- 
mote those  principles  which  are  believed  to  be 
vital  or  important  to  ttie  general  welfare, Is  every 
citizen's  duty.     It  is  a  jW  complaint  that 


views,  arenssociation  and  contribution  of  mon^ 
or  for  that  purpose,  both  to  aid  discussion  and  to 
disseminate  information  and  sound  doctrine. 
To  deny  toa  man  the  privilegoof  associating  and 
[STTJ  making  Joint  oontributionB  with  such  other  dtl- 
zcns  as  ho  may  choooe,  is  an  unjuat  restraint  of 


the  press,  and  that  of  assembling  together  to 
consult  upon  and  discuss  matters  of  public  in- 
tercst,  and  to  join  in  petitioning  foraredress  of 
grievances,  are  exprmslv  secured  by  the  Con- 
stitution. The  spirit  of  this  clause  covers  and 
embraces  the  right  of  every  citizen  toengage  in 
such  discussions,  and  to  promote  the  views  of 
himself  and  his  associates  freely,  without  being 
286 


trammeled  l^  Inconvenient  restricUons.  Bndt 
restrictlonB.  bi  my  judgment,  are  imposed  by 
the  law  in  quGBtion.  Every  person  accepting 
any,  the  most  inslgniflcant,  employment  under 
the  Government  mlist  withdraw  himself  front 
all  societies  and  associations  having  for  object 
the  promotion  of  political  inf  ormaUrai  or  opin- 
ions. For  if  one  officer  may  contllrae  his  con- 
necUon.  others  maydo  the  same,  and  Utusttcan 
hardly  fall  to  Iiappen  that  some  of  tbem  will 
give  and  some  receive  funds,  mutually  contrib- 
uted for  the  ptirposes  of  the  assoriatlon.  Con- 
gress might  Just  SB  well,  so  f ar  as  Uie  power  la 
concerned,  impose,  as  a  condition  of  tafcinK  anr 
employment  imder  the  Goremment,  ent&e  tf- 
lence  on  political  subjects,  and  a  iv<JiibIlloti  of 
all  conversation  thereon  between  government 
tmplogit.  Nay.  it  mlgbt  u  well  pnAibit  0» 
discussion  of  religious  questioos.  or  the  mutttsl 
contribution  of  funds  for  mlsBtonary  or  other 
religious  purposes.  In  former  times,  when  the 
slavery  question  was  agitated,  this  would  have 
been  a  very  convenient  law  to  repress  all  dfa- 
cusslon  of  the  subject  on  either  side  of  Hason 
and  Dixon's  line.  At  the  pteseut  time,  any  affi- 
cient  connection  with  an  association  tn  favor  of 
a  prohibitory  liquor  law,  or  of  a  protective  tar- 
iff, or  of  greenback  currency,  or  even  for  the 
repression  of  political  asaessmnita, would  render 
any  government  official  obnoxious  to  thepenal- 
tles  of  the  law  under  conaldentlaii.  ¥ot  all 
these  questions  have  become  pollljca]  In  tbeii 
character,  and  any  contributions  In  aid  of  the 
cause  would  be  contHbutions  for  political  pur- 
pcsea.  The  whole  thing  seems  to  me  absurd. 
Neither  men's  mouths  nor  their  purses  can  be 
constitutionally  tiedup  Inthatway.  Tbetnith 
is  that  public  opinion  u  oftentimes  like  a  pendu- 
lum, swinging  backward  and  forward  to  ex- 
treme lengths.  We  are  not  uttfretgueDtiy  in  £378] 
danger  of  becoming  puricts,  Instead  of  wise  re- 
formers, in  particular  directions;  and  hastily 
pass  inconsiderate  laws  which  overreach  the 
mark  thev  are  aimed  at,  or  conflict  with  rights 
and  privileges  Uiat  a  sober  mind  would  regard 
as  indisputable.  It  seems  to  me  that  the  present 
Uw,  taken  in  aU  its  Ix'^dtii,  is  one  of  this  kind. 

The  Legislature  may,  undoubtedly,  pass  laws 
excluding  from  particular  offlcea  those  who  ate 
engaged  in  punults  tncompatiUe  with  the  faith- 
fuidischorgeof  thedutiesof  suchofflces.  That 
is  quite  another  thing. 

The  Legislature  may  make  laws  ever  sostrln- 
gent  to  prevent  the  corrupt  use  of  mon^  in  elec- 
tions, or  in  political  matters  generally,  or  to  pre- 
vent what  ate  called  political  aseessmoits  od 
government  emplogit,  or  any  other  exerdse  c^ 
undue  influence  over  them  by  government  offi- 
cials or  others.  That  would  be  all  right.  That 
would  clearly  be  within  the  province  of  leglala- 
tlon. 

It  is  urged  that  the  law  In  question  Is  intended, 

I  far  as  It  goes,  to  effect  this  very  thing.  Prob- 
ably it  is.  But  the  end  does  not  always  sanctify 
the  means.  What  I  contend  is.  that  in  adoptinr 
this  particular  mode  of  restraining  an  acknowN 
edg^  evil.  Congress  has  ovei^tepped  Its  legiti- 
mate powers,  and  interfered  with  the  subfltantUl 
rights  of  the  citizen.  It  Is  not  lawful  to  do  evil 
tlut  good  may  come.  There  are  plenty  of  waya 
in  which  wrong  mav  be  supiHvaeed  without  ro- 
Borting  to  wrongful  measures  to  do  it.  No 
doubt  It  would  often  greatly  tend  to  prevent  tha 
lMC.lt. 
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MTMul  of  %  oontagioaa  uid  deadly  epidemic.  If 
tnoM  flnt  Uken  ahould  be  fminedinlcl;  ncrt- 
floed  to  the  public  good.  But  biu^  m  mode  cS 
prerenting  the  evil  would  hardly  ber^ardedu 
legitimate  in  a  Christlaii  ogontiT. 

I  have  no  viih  to  dlacoM  Uw  niMect  at  length, 
butalmply  tooqweaathe  genenl  gronnda  on 
irtildi  ItUnk  the  legislation  in  qneation  U  vUra 
-n'l-M;  Thourii  aa  much  oppoaed  aa  anyone  to 
the  erfl  aoimt  to  be  ramedied,  I  do  not  think 
the  mode  adopted  ia  alwitlmateor  cooatltution- 
al  one,  becauae  It  Internrea  too  mncb  wilb  the 
freedom  of  the  dtiien  In  the  ptcaait  of  lawful 
and  prapw  anda.  If  aimllar  lawa  have  been 
passed  befor^  aiatdoeanotinakt.Itrl^  The 
tSTBl  quealion  ia,  whether  the  prewnt  law,  with  ill 
sweeping  proTlalona,  fi  within  the  fast  poweia 
of  Coogreas.    As  I  do  not  think  It  is,  I  dissent 


r.  Clerk,  Bup.  Court,  V.  B. 
Otad-lU  D.  B.,  UO;  U*  O.  B.,  tfL 


INDEPENDENT  BCHOOL  DISTRICT  07 
ACKLBT,  HARDIN  COCNTT,  IOWA, 
P(f.  in  Bit., 

V. 

P.  G.  TTATJ,. 

(Sea  B.a.UOtto,4tB,«U 
Amiffnmmt  efenvn  fiing  tam§. 

L  A  bOiOT  to  snnez  to  or  letiini  with  a  wilt  <d 
«rror  an  uslgnmeat  of  enota,  as  required  hf  aeo- 
aopSW  of  tbe  Herlied  Btatutas,  Is  no  gnnuMl  tor 

t.  It  t]M  BSBlsnment  to  Died  In'aooordaiiae  wltli 
the  runlranieiin  at  paragraph  1,  Bule  a,  It  wm  «*• 
dlnarlfr  tweoouarlL 

[No.  728.J 
Submitted  B»e.  4, 188t.     Dteided  Dte.  M,  188g. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Iowa. 
On  motions  to  Htntwim  ^n^  affirm. 


Simrte  and  WaOer  B.  Smith,  for  defendant  In 
error,  In  support  of  motions. 
Jfr.  Oiblnalkib  PMnsosv*  for  plaintiff  In  er- 


r.«oi    '*'■  CM^JiM«:wWftlUdeliTmdtbe<«iin- 
[*»Wton  of  the  court: 

Thm»  motiantan  dmieii,  A  taHnretoannez 
to  or  return  with  a  writ  of  enor  an  assignment 
1^  ernMa,  as  requited  by  section  W7  of  Uie  Re- 
Tlnd  Btatote^  b  no  gionnd  for  Hifmiff  1  for 
want  of  fnrlsiuctloa  If  an  atalgamant  Is  filed 
in  aocordaace  with  the  reqnirements  of  pars- 
gnmh  4,  Rule  21,  it  will  ordinailly  be  enough. 
These  Is  not  ta  this  case  such  a  color  of  ri^t 
to  a  diamiaial  aa  to  make  It  propar  f  or  ua  to  con- 
jlder  the  motion  to  affirm.  FMAmw  v.  Omfc, 
••U.  8.,  a07[XXV.,446]. 
TmeoopT,  ftst: 

Jbims  H.  MOKonnar ,  datk,  Si^  Oonit,  IT.  8. 
flee  16  Otto, 


ALBERT  GRANT,  .^ipt.. 


(Bee  B.  C  U  Otto,  1M-OS.) 
FInai  deerte,  wAof  i*—deerte  infandcturt. 

I.  A  deoee  to  be  final,  so  as  to  Klre  tbis  court  In. 
__idlotlaD  on  appeal,  mutt  terminate  (be  lUnthMi 
of  tbepartleaontheoMiltsof  tbe  esse,  so  (&t  It 
there  sBouM  be  an  aAnnaiM»  here,  the  court  bekiir 
w<Mld  have  nothlni  to  do  but  to  aseoute  the  decree 
H  had  alnadr  Nodeted. 

1.  A  deorea  taafonokainoBnl^wfaldidoeanot 
orders  sale  ot  the  property,  but  overrules  the  d^ 
tense  set  torth  In  a  croM-btll,  and  deolsies  that  the 
appellBe  is  the  owner  ol  the  debt  seemed,  and  relen 
the  oaae  to  an  auditor  to  BBoartaiD  the  amount  due 
theioOQ,  the  eiWeoee,  amounts  and  prloiUla  of 
UeM,  and  the  claims  for  taxes,  to  not  a  flnal  Aeoeeb 

[No.    1086.1 
SabmiaBd  Sot.  tO,  188t.  Dtndei  Dee.  18,  ISSt. 


niotlon  to  dismiss. 

JTmstv.  WmUM  F.  ■») 

ard  T.  Merviek,  for  appelli 


'^Tiecanse  came  on  to  be  heard  upon  the  plead- 
ings and  proofa  therein  and  hrviiig  been  snb- 
mfited  by  the  counsel  of  the  respective  parties 
and  duly  considered  Xfj  the  court,  and  It  ap- 
pearing to  the  court  that  said  defendant,  Albcol 
Grant,  is  not  entitled  to  any  leUef  under  his 
croas-blll  In  this  cause;  that  the  pMntifl  Is  the 
holder  and  ovrner  of  the  several  obligations  of 
said  Grant,  secured  \fj  the  deeds  of  trust  on  tbe 
real  estate  prayed  in  the  original  Ull  of  00m- 
idalnt  herein  to  be  sold  for  ue  payntent  of  the 
Indebtedneas  thereon,  and  mentioned  and  set 
forth  in  the  8d,  4th,  Stb,  «tb,  7th  and  Stb  para- 
graphs of  said  bill;  that  aald  Grant  has  made  [4SO] 
def enlt  In  Uie  pajrment  of  his  s^  oUlgations, 
on  which  he  Is  Indebted  to  the  plaintiff  m  large 
aumsofmoney,  with  long  arrearagea  of  interest: 
that  said  Grant  bas  not  paid  taxes  on  said  real 
estate  for  a  number  of  years,  and  the  same  are 
In  arrears  for  upwards  of  |SO,000;  thstsaldln^ 
debtedness  of  sud  defendant  Grant  to  the  plaint- 
iff largely  exceeds  the  value  (tfsafal  real  estate, 
and  that  the  pUntiff  has  no  peraonal  security 
f or  Its  Bsld  debt;  It  fa,  Oiis  secmid  dM  of  HarcA, 
A.  D.  1888,  OTdeTed,ad]adged,  and  decreed  that 
Ihfa  cause  be,  and  ue  same  hereby  li,  leferred 
to  the  auditor  of  the  court  to  stste  tlu  account 
between  the  plslntlff  and  the  defendant,  Albert 
Grant;  the  amount  due  under  said  several  deeds 
of  trust  on  said  real  esfaite  prtyed  to  be  sold  In 


Nora.— irhot  ti  *Mt  dcere*  or  ^KlffPMnt  0/ Ml 
oMrreotsl/ramieMdiappMllUt.  Seeaoteto 
bans  V.  Ofden,  U  D.  B.  (■  WbeatX  «>> 


ib.GoogIc 


SnPBXMS  CouxT  or  tsb  UmnD  Statbb. 


•aid  bill;  the  unonnts  due  nid  Jndsment  and 
mechaoics' Hen  creditors  refeired  to  fi)  nid  bill: 
whether  the  Bune  an  liens  upon  anv  of  eald  real 
ettate;  the  rebUv«  ptiraitles  <rf  the  mlma  of  Mid 


except  as  to  said  mechanics' Iten.  and  repoitthe 
same  to  this  court  And  said  auditor  Bhall  fur- 
ther ascertain  and  report  to  thiscouit  the  amount 
due  for  taxes  ia  aireara  on  said  real  estate,  and 
whether  the  same  or  any  part  thereof  has  been 
■old  for  taxea,  and  if  so,  when,  for  what  U — 
for  what  amotiDt  and  to  whom." 

To  tUs  waa  added  an  order  appointing  a  re- 
ceiver to  take  poasesaion  of  the  property,  nuke 


A  motion  is  now  made  to  dismiss,  because  the 
decree  appealed  from  Is  not  a  final  decree. 

The  nile  is  well  settled  that  a  decree  to  be 
flnal,  wl&ln  the  meaning  of  that  tain  as  used 
in  the  Acts  of  Congress  giving  this  court  Juris- 
diction on  appeal,  must  terminate  Ute  litigation 
of  the  parties  on  the  merits  of  the  case,  so  that 
If  there  should  be  sn  alQnnance  here,  thecourt 
14311  below  would  have  nothing  to  do  but  to  execute 
the  decree  It  bad  already  rendered.  This  sub- 
ject was  considered  at  the  present  Term  in  Bott- 
teiek  V.  Brinkerhoff  [ante,  73],  where  a  Urge 
numberof  casesarecitcd.  It  has  also  been  many 
timesdecided  that  a  decree  of  sale  Inaforecloa- 
ure  suit,  which  settles  all  the  rights  of  the  par- 
ties and  leaves  nolbing  to  be  done  but  to  make 
the  sale  and  pay  out  the  proceeds,  Is  a  final  de- 
cree for  the  purposes  of  an  appeal.  Raj/Y.  Laa, 
8  Cranch,  178;  W/iilingv.  Baitk,  18  Pet.,  15; 
Brvwan  v.  B.  R.  Q>.,  2  Black,  531  [87  U.  8.. 
XVll.,  8601;  Qrten.  v.  FUk,  108  U.  8.,  530 
[XXVI,.  486].  But  hi  fi.  a  Co.  v.  Swaiey,  23 
Wall,,  409  [SOU.  S..  XXin.,13Tl,  It  was  held 
(hat  "To  justify  luch  a  sale,  without  consent, 
the  amount  due  upon  the  debt  must  be  deter- 
mined, *  *  *  Until  this  is  done,  the  rights 
of'thc  parties  are  not  all  settled.  Final  proc- 
ess for  Uie  collection  of  money  cannot  Isaue  un- 
til the  amount  to  be  paid  or  collected  by  the 
proce«s,  if  not  paid,  has  been  adjudged.  In 
tills,  the  court  but  followed  the  prindple  acted 
on  in  Barnard  v.  Oibton,  7  How.,  056;  flunui- 
lon  V.  atainlfiorp,  2  Wall, ,  106 [89  U.  8..  XVII., 
90S] ;  OMM/bnl  V.  Alt  n(t,  13  How. ,  11,  and  many 


rule.  It  does  not  order  a  sale  of  the  property. 
It  overrules  the  defense  of  (he  appellant  as  set 
forth  in  his  cross-bill.and  declares  that  themiel- 
ke  is  the  holder  and  owner  of  the  debt  secured  by 
the  deedsof  trust,but  refers  tbccaae  to  an  auditor 
to  ascertain  the  amount  due  upon  the  debt,  the 
amount  due  certain  judgment  and  lien  creditors, 
the  existonce  and  priorities  of  liens  and  the 
claims  for  taxes.  It  is  true  that  the  court  finds 
the  amount  due  the  appellee  largely  exceeds  the 
value  of  the  property,  but  this  is  only  as  a  foun- 
dation for  the  onlerappoiniingtboreceiver.  If, 
In  point  of  fact,  it  Is  not  true,  the  finding  will 
Dot  conclude  the  parties  in  the  final  closing  up 
of  (be  suit  The  order  for  the  delivery  of  the 
pTooerty  is  only  In  ud  of  the  foreclosure  pro- 
ceeoings,  and  to  aubject  the  Income  pending  the 
suit,  to  the  payroent  of  any  sum  that  may  in  the 
end  be  found  to  be  due.  If  anything  remains, 
either  of  the  Income  or  of  (he  proceeds  of  the 
sale  after  the  mottgoge  or  trust  debts  an  Mtla- 


in  Ferau/y.  Omnuf,  8 Bow.,  SOI;  7%onmimv. 
J)tan.  7  Wall.,  846  [74  U.  S.,  ZIZ.,  H],  and 
other  cases  of  a  Uke  character,  adjudging  tha  [*3X1 
prraerty  (o  bekug  abaolutely  to  the  appellee, 

anuordering inunediat'  ^'*' ' _^^^^j — 

In  fbrff^  V.  Conrad,  $ 
case  OD  tbtsqueMJon  ,itii 

Jwaftiw  Taney  Q).  204)  that  d.  .   _  __    __ 

lend  to  case*  where  propntv  was  directed  to  be 
delivered  to  a  receiver,  lite  reaaon  Is  that  the 
poaaeaaion  of  the  receiver  Is  that  of  the  court, 
and  he  holds,  peodins  the  suit,  for  the  benefit 
of  whomsoever  it  shaQ  in  the  end  be  found  to 
coocera.  Neitherthetitlenor  the  rights  of  the 
parties  are  changed  by  bis  ponaearion.  Heacta 
as  the  reptcsentatlve  of  the  court  in  keepbig  the 
property  so  that  It  may  be  subjected  to  any  de- 
cree that  shall  Anally  be  rendered  against  it 

RfoOoat  Oat  the  apptai  mtwt  bt  diimitted; 

ltd  it  Urn  ordered. 

tmie  copy.   Teat : 

Janwa  H.  HoEeDDsr.  dcrk,  Bup.  Court,  V.  8. 


Dissenting,  Mr.  Juttiee  MlUsr. 
ctted-ioa  u.  8.,  Z8,  ae. 


CITT  OF  PARKER8BUBG,  Appt., 
ISABELLA  BROWN  bt  ai,. 

{See  B,  C.  IS  Otto,  iBI-tOL) 
Wett  Virginia  Act  anthoriang  municipal  bondM 
void  at  Dot  for  puMie  ^g«et~-e^ppA 
of  eitj/ — rtdaiming  prvperijf — ito- 


stopeisonsensat 

,  and  the  bonds  IM„^  .,,„» 

■gaiiiel  the  City. 

_. iDsldeimtioa  for  txxidH  to  the  amount 

of  lUJXlll  Issued  br  the  Clt7  to  H.,  under  said  Act, 
be  executed  to  J.,  aa  tnistee,  a  deed  oonvejrlng  lo  J 
oerlain  n:^  eMate  and  penimaJ  property.  In  trust 
'  I  secure  the  payment  by  M..  to  the  Qty  or  seml-an- 


d  haCBlhnoE 


paldtt 
Cl»m 
It  tool 


iprinolpal,  with  apower  of  sale  In  _„ 

The  bonds  wet«  payable  to  IL,  or  onler.  He 

'    tdank  anitaold  them  toUkeplalot- 

"■ —  for  value,  bi  nod  faftb.   *" 

-^ ent  oflnteeer    ~ 


Interest.  The 


fault 

Indoraeo  uiem! 
HtSi^wltoJioiwt 

ik  into  its  poascadon  the  propmly  and  refuai 

Lke further pajrmenia of  btereat    Inasultui 

equity  brousht  tv  we  bolden  of  the  bonda  antaat 
tbe  qur,  H3d : 
0)  Tbe  bonds  were  void  because  tbe  neoemur 
mount  to  pay  the  priDolpal  and  inteiert  of  tbtm 
as  to  be  raised  by  daiatton,  and  lucA  taiotlan  waa 
not  taxation  f  or  a  pubUo  ottfeot,  and  theOonalttu- 
~    ■    dIdDOt  autboTls 


ttolature  had  no  power  to  pass  nId  Act. 
ayment  of  lotereat  on  the  bonds  by  the 
t,  nor  did  Uia  acta  of  It*  oOaenoaienta 
with  tbe  property,  operata,  by  wsy  of 
raUDoatloD,  lo  make  the  Cny  UaUe  on 
tbcve  havtog  lieen  a  total  want  of  power 
-ortrtidly. 


Broperty.  but  none  naruw  been  aisled  for.  and 
le  suit  not  havtoK  lieen  DKniabt  n>  a  bearlnir  for 
nearly  tliree  years,  and  the  fStr  having  tieen  al- 
lowed to  control  and  manage  the  property  mean- 
time, and  H.,  being  a  party  to  the  suit,  and  maktav 
*Head  nolea  liy  JH^.  JtuUt*  BLtxfXJoaB. 

101  U.  8. 

D,g,tza:Jb.GOOgle 


pA^EEBBBUSa   T.  BbOTK. 


I  Ow  CMt  iMTliis  meted  In  Bood  faith 
uUe  dbcretloD,  In  tkkliiK  cate  of 

id  to 
City, 


1883. 

APPEAL  from  the  Circuit  Court  of  the  United 
Slates  for  the  District  of  Weat  VirguiiB. 

The  hirtory  And  facts  of  the  case  fully  ap- 
pear In  the  opinion  of  the  court. 

JKwrf .  Wmbw  A.  Cook  and  C  C.  Cole. 
for  appellant: 

Tlie  Act  of  the  Legislature  of  West  Virginia, 
passed  od  the  IStb  day  of  December,  1668,  pur- 
ports to  anthorize  the  city  council  to  iuue  aod 
loan  its  hoods  in  furthosDce  of  a  private  ~~ 


lentrise 


Jt  is  presumed  that  the  legislative  intent  was 
to  empower  the  collection  oi  a  tax  for  the  ulti- 
mate payment  of  these  bonds  should  it  become 
Dec«ssaiT.  Thia  is  in  excess  of  the  legislative 
power  01  taxation,  and  it  follows  that  the  Act 
and  bonds  are  void. 

Loan  AatociaUon  v.  Topeka,  20  Wall,  660 
(87  U.  B.,  XXII.,  465);  AUtn  v.  Inhab.  of  Jay, 
60 He.,  124;  LoteeU-v.  Batton.  Ill  Uoss.,  464; 
Stale -v.  Otaakee.  14  Kan.,  418;  WIeitmtr  v.Vil. 


The  bonds  In  (|UeBtlon  were  issued  In  viola- 
tion of  the  pmvisioDB  of  the  Bth  section  of  the 
10th  article  of  the  Constitution  of  the  SUte  of 
West  Vlralnia,  adopted  on  the  22d  day  of  Au- 
gust, IBTi. 

IM  T.  Wht^tTU,,  7  W.  Va.,  601;  AipCnmia 
V.   Comn.,  22  How.,  894  (68  U.  8.,  XVL 


i^h 


bonds,  there  can  be  no  bonajtde  holding  and  no 
estoppeL 

Tftomot  V.  RKhmm\d,  12  Wall.,  865  (79  U. 
8.,  XX.,  467);  Loan  Am>,  v.  Taptka.  20  WalL, 
C5S(BT  U.  a,  XXIL,  456);  OOavxi  v.  PerUnt, 
H  C.  S.,  260  (XXIV. .  154)t  Jounj/iip  of  Oak- 
land V.  Skiniur.  94  V.  S.,  265  (XXIV.,  126); 
U.  S.  T.MaamCe..9iV.  8..  5e3(XXV.,881); 
Anaumyv.Co.of  Jatper,  101  D.  B.,698  (XXV., 
1005):  WeUt  V.  SupenUon,  102  U.  8.,  — 
(XXVI.,  122);  Ogdtn.  v.  Co.  of  Davit**,  10 
S.,  684 (XXVI.,  263);  1  DiU.  Mun.  Corp., 
S81. 

7  cannot  be  charged  as  a  trustee  of 


4B7-5W 

its  creation  and  existence,  but  not  for  private 
purposes  merely.    Nor  can  it  be  compelled  to- 

ecute  such  a  trust. 

Vidal  T.  Oirard  2  How.,  128;  Miuforv.  Sau, 
19  WaU.,468(86D.S.,XXU.  164);/n  A«jr<i(- 
ler  Iff  Bout,  1  Paige,  214;  Ang.  and  Ames,. 
Corp..  eec.  166;  1  WlL  Uun.  Corp.,  aecs.  487- 
448,  Inclusive,  and  naU*;  Jaek»on  v.  ^trtmU,. 
8Juhns.,422;  2Kent,  Com.,  280;  Sutttm-v.QOe, 
3  Pick.,  232;  Cliapin  v.  BcIimI  Di*t.  86  N.  H., 
446;  Berrian  r.  Mayor,  4  Rob.  (N.  Y.),  658. 
Heraiv.  San  Francuco,  S3  Cal.,  184. 

Met*r*.  Cbaj-lea  w««-i.«ii,  B.  M.  Ana- 
blar,  WiUiam  A.  Fitlier  and  W.  W.  Van 
Winide,  for  appellees: 

If  tliese  bonds  were  void,  the  City  had  no 
right  to  touch  the  security,  because  only  per- 
sons Interested  in  the  bonds  could  reaort  to  Unit, 
property. 

Il  accountable  as  trustee,  the  City  is  certainly 
liable  for  the  amount  at  which  sne  appraiaed 
the  property  when  she  assumed  the  trusts. 

Broan-v,  LambertVA  Grat.,  266. 

We  submit  that  it  is  too  lat«  for  the  City  ta 
deny  iU  liability  to  pay  the  equivalent  of  the 
bonds,  even  if  tue  bonos  be  void  ab  initio. 

The  defense  of  vUra  ttirt*  is  not  allowed  to 
prcvaU  where  It  would  defeat  the  ends  of  jus- 
tice or  work  a  legal  wrong. 

It.  It.  Co.  V.  jfiGirtAy,MU.8.,268(XXV., 


The  obligation  to  do  Justice  rests  upon  all 
persons,  natural  or  artificial,  and  if  the  county 
obtains  the  money  or  property  of  others  with- 
out authority,  the  law  will  compel  restitution 
or  compensation. 

MarA  v.  J-Mloa  Co..  10  Wall.,  676  (77  U.  8., 
XIX..l(m):Art/enti  V.San  fyaneiieo.  16  Cal., 
266;  DUl.  Mun.  Corp.,  8d  ed..  sec.  460. 

A  city  is  compelled  to  refund  money  raised 
by  her  from  the  sale  of  void  bonds. 

Louitiana  v.  Wood,  102  U.  8.,  294  (XXVL, 
168);i^ul  V.  Keaotlia,  22  Wis.,  266. 

Where  bonds  are  issued  to  cover  a  valid  debt,, 
although  the  .bonds  were  vttra  eiret  and  void, 
yet  the  indebtedness  must  be  paid. 

mteheoek  Y.OalteUon.  96  U.  8.,  841  (XXIV.. 
66(5. 

Where  the  corporation  hsa  received  the  eon 
dderatloD,  It  is  estopped  to  dispute  the  validity 
of  the  bonds. 

Ptruileton  Oo.^.Amy,  18  Wall.,  297  (80  U.  6., 
XX.,  579);  DIU.  Hun. Corp., sees.  460,  260,261, 
524, 888,  936.  408. 

In  the  exercise  of  powers  regoAliog  proper^, 
a  corporation  stands  (in  Va.)  upon  the  samu 
fooling  as  Individuals. 

R.F.AP.R.B.  Co.  V.  IHthmond,  26  Qratt.. 
88-90. 

Mr.  JtuHee  BI»teliford  delivered  the  opin- 
ion of  the  court: 

On  the  16th  of  December  1868,  the  LegisU- 
tureof  West  Virginia  passed  an  Act  which  pro- 
vided as  follows  (ch.  118): 

'  Section  1.  That  the  Mayor  and  Council  of 


ropem. 
nunlclpd 


A  municipal  corporation  may  take  and  hold 
In  trust  Ute  property  for  purposes  germtne  ' 
Bee  16  Otto. 


ib.Googlc  ' 


•UT~«04 


Sdpbkvb  Uomrr  or  t 


B    (JhITED   STATBfl. 


OcfT.  Tn 


inc  on  biisineaB  in  or  aeta  the  Mid  Clt^,  in  the 
mfd  CounljofWood.  ThesRldbondiBlumnm 
tirentj  7eaT8,  nnd  bear  interest  at  the  rate  of  dx 
ugi  par  centum  per  BnDum;  and  thev  Bhall  be  laaued 
upon  tbe  reconunendation  of  the  following: 
n&med  persons,  who  BhAll  be  considered  tbe 
truatees  of  Mid  loan,  t&at  is  to  nj:  •  *  • 
who  iball  hare  power  to  fill  all  racandea  that 
nu;  occur  in  their  number.  Tbey  aluUl  have 
power  to  make  loana  of  aald  bonds  to  cood, 
•olnnt  Dompanies  or  Indivfdtula,  on  tbe  follow- 
ing terms,  thatisto  mj;  when  persons  engaged 
in  manufactoring,  shall  liave  uiveated  in  tbeir 


when  such  ptoot  is  f  uraiafaed.U 


._  exceed  tfxtT-flTe  per  cent  of  the  captlal  pro- 
posed to  be  used  in  manufactnrlng  by  tlie  ap- 
plicaot;  Provided,  hotuMr,  When  such  loans 
elull  be  made,  the  interest  thereon  shall  be  paid 
'  tha  borrower  semi-aminallr  to  the  ireasurBr 
.  said  dtj;  and  Dve  per  cent  of  the  principal 
f 'lall  be  paid  annually  to  the  Mid  Oitj  l^  the 
brrower,  to  be  placed  to  the  ncccnmt  of  tbe 
sinking  fund  of  Mid  Citv,  until  the  sereral 
loans  are  paid  In  full.    The  said  loans  shall  be 
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■red  av  deed  of  tnist  or  mortgage  on 
ite,  or  oy  other  aatisfactonr  securi^,  i 
led  bv  said  trustees.  And  prmiiai. 
That  nobondsshall  be  issued  under  thisse:Aion 
undl  a  majority  of  tbe  qualified  voters  of  Mid 
City  concur  m  the  Mme,  by  toUuk  for  or 
against  the  same,  at  an  election  to  be  held  for 
that  pnrpose." 

On  the  17th  of  April,  1860,  an  election  was 
held  In  the  City  of  Parkeraburg,  under  authority 
o?  an  ordinance  passed  br  the  major  and  city 
ciouncU  of  sdd  City,  "Upon  the  propoeltion 
to  authorize  the  said  city  council  to  issue 
ttonds  of  the  said  City,  to  the  amount  of 
(900,000  to  be  loaned  to  manufacturers  under 
the  provisions  of  said  law  and  t^  ordinasce." 
At  said  election  441  votes  were  cast  in  favor  of 
Laid  proposltlim  and  19  against  it. 

On  the  6tta  of  September  1870,  a  commnnl- 
cation  having  been  reodved  by  the  d^  coun- 
dl  from  H.  J.  O'Brien  &  Brother  In  regard  to 
the  erection  td  a  manufacturing  eatablisbment 
and  marine  railway  within  the  dty  limits,  it 
was  "  Snotmd,  that  the  council  agree  when 
the  trustees  of  die  improvement  loan  certify 
that  the  Messrs.  O^rien  &  Bro.  have  satiafac- 
leOi  'o^'T  secured  the  bonds  locoed  to  them  and 
;  complied  with  the  Act  of  the  Leeialature  au- 
thoriziiig  the  loan  of  said  Iwnds,  that  ther  will 
release  mid  parties  from  dty  taxation  on  thdr 
propeny.lo  the  unount  of  bonds  invested  In  tbe 
aame,  not  exceeding  $90,000;  proHdid.hmemer, 


Ing  estabUahment  and  marine  laQwav,  but 
in  any  event  to  exceed  twenty  yean. 

Nothing  further  was  done  on  the  subject  un- 
til after  section  8  of  article  10  of  tbe  new  Con- 
stitution of  West  Virginia  went  Into  operation 
on  the  asd  of  August,  1873,  which  was  as  fol- 
lows: "8.  No  county,  dty,  school  district  or 
S40 


munldpal  corporation,  except  In  cases  where 
such  corporations  have  already  authorized  their 
bonds  to  be  issued,  shall  hereafter  be  allowed 
to  become  Indebted,  in  any  manner  or  for  any 
purpose,  to  an  amount,  including  existing  in- 
debtedness, in  the  aggresale  exceeding  five  per 
centum  on  the  value  ta  the  taxable  property 
therein,  to  be  ascert^ned  by  the  last  asBeaament 
for  state  and  county  l*xcs  previous  to  tbe  in- 
curring of  such  lodetrtedneas;  nor  without,  at 
the  same  time,  providing  for  the  collection  of  a 
direct  annual  tax  sufficient  to  pay,  annually,  the 
interest  on  such  debt,  and  Uie  principal  thereof 
within,  and  not  exceedhig  thitty^our  years; 
Prtrndedftbal  no  debt  dialilw  Mmtracled  unt'er 
this  section,  unless  all  questions  connected  with 
the  aame  shall  have  been  first  salmiltted  to  % 
vote  of  the  people,  and  have  recdved  three 
fiftlia  of  all  the  votes  cast  for  and  against  the 

On  the  23d  of  April,  1S7B,  the  dty  council 
adopted  the  following  resolution:  "Be  it  re- 
sold bv  the  Mayor  and  Coundl  of  the  City  of 
ParkcrsDurg,  that,  in  the  event  of  the  firm  of 
M.  J.  CBrlen  &  Brother  taking  from  tbe  City 
a  loan  of  twenty  thousand  (|S0,00(Q  dollara  of 
its  bonds  authorized  under  former  resolution, 
dated  September  6,  1870,  for  manufacturing 
purposes,  and  payhig  punctua^y  the  interest 
thereon  and  five  per  cent  (5)  oi  the  prindpal 
for  sixteen  years,tne  said  firm  be  releued  fi-um 
any  taithet  payments  and  the  balance  of  Mid 
Iwnds  be  paid  bv  the  CI^,  and  tile  aaid  M.  J. 
O'Brien  A  Brotner  are  released  from  making 
a  marine  railway." 

At  a  meeting  of  the  dty  coundl  on  the  IStb 
of  May,  1878,  the  trustees  of  said  loan  made  a  r. 
report,  showing  that  they  had  adopted  the  fol- 
lowine  resolntion:  "  Whereas,  M.  J.  O'Brien 
and  W.8.0'Brlen,compo«lngtheflrmof  M.  J. 
O'Brien  &  Brother,  are  desirous  of  obtaining  a 
loan  of  the  bonds  of  the  City,  under  and  by 
authority  of  an  Act  of  the  LegiGlatuie  of  West 
Virginia,  passed  December  IS,  IBflS,  for  man- 
ufacturing purposes,  to  the  amonntof  (30,000, 
for  tbe  purpoee  of  aiding  them  in  the  erection 
of  a  foundry  and  machine  works  in  the  City  of 
Parkersburg;  and  whereas,  for  the  piupose  of 
erectlnK  these  works,  they  have  bought  of  Mrs. 
JoannaWait,  widow  of  Walton  Wait,  deceased, 
and  also  from  her  as  the  guardian  of  BetUe  C. 
Walt,  infant  heir  of  Walton  Waile,deceaaed,  lot 
No.  80  in  said  City  of  RukersburK.on  Kanawha 
Street  being  80  by  170  feet,  and  nave  recdved 
a  conveyance  from  her  of  said  lot,  both  as  the 
widow  of  said  Walton  Waitand  astheguardiao 
of  said  Bettie  C.Walt;  and  whereM,  it  appears, 
by  a  schedule  of  personal  property  of  said  H.  J, 
O'Brien  A  Brother,  verified  by  affidavit,  and 
now  in  tbe  bands  of  tbe  dty  attorney,  that  said 
H.  J.  O'Brien  A  Brother  are  the  owners  of 
(16,000  worth  of^personal  proper^  In  their 
worksatVolcano,freeof  incumbrance,  we,  there- 
fore, recommend  to  the  City  Cotmcli  of  the  Citv 
of  ParkerBbuTE,  upon  the  said  M.  J,  and  W.  a. 
(yBriea  and  their  wives  executing  a  deed  of 
trust  to  the  aaid  City  on  the  add  (19,000  worth 
of  personal  iffoperty,  ad  well  as  upon  tbe  said 
lot  No.  80,  the  city  council  to  take  from  Mrs. 
Joanna  Wait,  or  some  one  for  her,  bank  stock, 
with  power  of  attorney  to  dispose  of  the  same. 
or  solvent  bonds,  to  the  amount  of  (9,000,  as 
security  that  taia  Joanna  Wait,  guardian,  wiU 
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obtdn  from  the  CHrcn!t  Court  of  Wood  County, 
irithiii  two  jt»,n,  authority  to  coavey  to  M. 
J.  and  W.  8.  O'Brien  the  said  lot  No.  80,  for 
and  on  belialf  of  Mid  ward,  and  when  said  nn- 
thority  la  obtained,  and  said  deed  made,  aald 
Mock  or  bonds  to  be  given  up,  then  the  city 
council  nwy  deliver  lo  said  M.  J.  and  W.  8. 
O'Brien,  upon  the  deposit  of  the  aforesaid  col- 
laterals, (10,000  cA  said  city  bonds;  and  when 
said  H.  J.  and  W.  Q.  O'Brien  have  put  a  build- 
ing or  buiklings  on  said  lot  ready  for  the  roof, 
<xialing  not  len  tlian  $8,000  when  completed, 
flbown  by  bllla  rendered  and  authenticated  for 
same  to  the  council,  and  when  said  Joanos Wail, 
guardian  of  siud  Bettie  0.  Wait,  by  the  authority 
of  the  said  Circuit  Court  of  Wood  County,  has 
conveyed  for  and  on  behalf  of  her  said  ward  the 
said  loi  No.  80,  free  of  incumbrance,  to  said 
O'Brien  &  Brother,  or  made  a  further  deposit 
(U2]  of  bank  stock  or  bonds  to  thenmount  of  98,000, 
under  tlte  conditions  aforesaid,  as  security  that 
she  will  obtain  such  authority  within  two  years 
from  the  date  hereof,  and  make  said  convey- 
ance, which  shall  be  held  by  said  City  as  secu- 
ri^  for  the  parent  of  said  bonds  and  Interest 
untilsaiddeed  ismadeby  authority  of  said  court, 
then  said  city  council  may  deliver  to  said  M. 
J.  O'Brien  ABrotheTlUa  remaining  |I0,O00,  of 
aaid  bonds  ;  and  said  city  council  Hhall  take  as 
a  further  security  forthepavntentof  said  bonds 
and  interest,  from  n^d  M.  J.  O'Brien  &  Broth- 
er, to  be  deporited  with  the  city  treasurer, 
their  insurance  policies,  amounting  to  $14,000, 
transferred  to  tbenid  city,  on  their  machinery, 
stock,  eto.,  at  Volcano  ;  and  when  their  bulld- 
inea  on  said  lot  are  completed,  and  the  ma- 
chinery theroon  erected,  then  the  said  H.  J. 
O'Brien  &  Brother  shall  have  the  whole  in- 
sured to  the  amount  of  (15,000,  and  keep  the 
same  so  Insured  for  the  benefit  and  security  of 
said  City  on  account  of  said  loan." 

At  the  same  time  the  city  attorney  presented 
to  the  council  a  trusi-deed  executed  by  "  said 
O'Brien  A  Brother,"  which  was  accepted,  and 
it  was  resolved  "  That,  upon  the  execution  of 
the  trust  by  M.  J.  O'Brien  &  Bro.,  the  clerk  Is 
authorized  to  issue  immediately  $10,000,  part 
of  city  bonds,  aa  agreed  upon  by  the  resolution 
of  the  B3d  of  Aprif  1873. '' 

The  truslHleed,  which  was  executed  by  the 
two  O'Briens  and  their  wives,  and  acknowl- 
edged bv  them  on  the  13th  of  Hay,  1878,  and 
recorded  on  the  18th  of  June,  1873,  was  in  these 
words:  "Thisdeed.  made  tbelStbday  of  Hay, 
A.  D.  1878,  by  M.  J.  O'Brien  and  P.  F.  O'Brien, 
his  wife,  and  W.  6.  O'Brien  and  Jane  C.  C. 
O'Brien,  bis  wife,  parties  of  the  Brat  part,  and 
Okey  Johnson,  trustee,  party  of  the  second 
pan,witneBseth:  that  for  and  in  consideration  of 
onedoUarlnhandpaidby  the  said  trustee  to  Ihe 
parties  of  the  first  port,  the  receipt  whereof  is 
hereby  acknowledged,  the  said  pnrtiej  of  the 
first  part  hereby  gmot  unto  the  party  of  the 
•eccHid  part  all,  etc.,  of  the  foUowincr  property, 
to  wtt:  all  that  certain  lot  of  ground  situate  on 
Kanawha  Street,  in  the  City  of  Porkeraburg, 
known  aa  lot  No.  80  on  the  plat  of  said  tnwn, 
and  being  the  same  lot  conveyed  by  Joanna  M. 
Walt,  guardian  of  Bettie  C.  Wait,  and  Joanna 
M.  Wait  in  her  own  ri^t,  to  the  said  parties 
of  the  first  pert,  by  deed  dated  the  12th  day  of 
Hay.  1878.  and  all  the  personal  properiy  men- 
tkmed  in  Scbeduki  A,  and  hereunto  annciccd 
See  16  Otto.  U.  S.,  Boox  27. 


and  made  part  of  the  parcel  of  this  deed,  said  [49a 
""oerty  now  situated  at  Volcano,  in  the  County 
Vood,  and  valued  at  $15,040.88,  which  said 
named  propettv  is  permitted  to  remain  in 
possession  of  tne  parties  of  the  first  part, 
and  to  be  removed  from  Volcano  aforesaid  and 
placed  in  the  building  or  buildings  to beerccted 
by  said  parties  on  the  lot  aforesaid,  until  the 
same  shall  be  required  by  the  party  of  the  sec- 
ond part,  upon  being  made  aa  hereinafter  speci- 
fied, that  is  to  say:  Whereas,  an  Act  pasfcd  De- 
cember 15,  1868,  by  the  Legislature  of  West 
Virginia, authorizing  the  Mayor  and  Citv  Coun- 
cil of  the  City  ol  Pa'rkcTBburg  to  lend  its  bonds 
for  manufBciuring  purposes,  to  which  Act  ref- 
erence may  be  had  for  a  more  explicit  under- 
standing of  the  provisions;  and  whereas,  tbs 
parties  of  the  first  part  have  negotiated  with 
the  said  City  for  a  loan  of  its  bonds  to  the 
amount  of  $30,000,  according  to  the  provisions 
set  forth  in  an  onllnance  passed  by  the  said 
city  council  tbe22d  day  of  April,  IB73, whereby 
it  IB,  among  other  things,  provided  that  if  the 
parties  of  ibe  first  part  sliall  punctually  par 
the  intereit  on  the  aforesaid  sum  of  $SU,UOC, 
and  five  per  centum  of  the  principal  for  sixteen 
years,  the  said  parties  of  the  first  part  shall  be 
released  from  any  further  payment,  which  said 
ordinance  was  aulbori7ed  under  a  former 
ordinance,  dated  September  6,  1870.  lo  both  of 
which  ordinances  reference  may  be  had  for  a 
fuller  understanding  thereof ,  and  are  made  part 
hereof,  which  negotiation  for  the  aforesaid  loan 
of  f  30,000  of  the  bonds  of  the  said  Ciiy  is  made 
on  the  part  of  said  City,  pursuant  lo  a  recom-. 
mendation  in  writing  made  by  the  (rusiees  of 
said  loan,  aa  provided  in  said  Act  of  the  Legis- 
lature, to  which  recommendation  in  writing  ref- 
erence may  be  had  for  a  fuller  understanding 
thereof,  and  is  made  part  hereof,  in  Irust  lo 
secure  tlie  faithful  performance  by  the  parties 
of  the  fir^  part,  in  their  payment  of  Ihe  afore- 
said interest  on  said  $20,000,  end  the  payment 
of  the  five  per  centum  of  the  principal,  as  speci- 
fied in  the  afotesaid  ordinance  parsed  the  £3d 
day  of  April,  187S.  And  if  any  default  shaU 
be  made  herein,  then  the  party  of  the  second 
port,  aa  trustee  aforesaid,  shall  proceed  to  sell 
the  property  hereby  conveyed,  pursuant  to  the 
provisiona  of  chapter  72  of  the  Code  of  West 
Virginia,  and  the  Acts  amendato^  thereto." 
Exhibit  A,  annexed  to  the  trust-deed,  contained 
a  list  by  items  of  the  personal  properly,  with  a 
valuation  opposite  each  item,  the  same  being 

{irincipally  machinery  and  tools.  Attached  to 
1  was  an  affidavit  made  by  M.  J.  O'Brien,  set- 
ting forth  that  M,  J.  O'Brien  &  BroLher  owned 
all  the  property  free  of  incumbrance,  and  that  .4941 
each  item  waa'worUi  the  sum  set  down  oppo- 
site lo  it,  and  that  the  whole  was  then  worth 
$15,000. 

On  the  10th  of  June,  1878,  an  order  was 
adopted  by  the  council,  reciting  the  stalole, 
and  the  election,  and  tlie  prior  proceedings  of 
Ihe  Irusteea  of  the  loan  anu  of  the  council,  and 
the  presentation  of  the  deed  of  trust  and  the 
deposit  of  the  $5,000  security,  and  of  the  in- 
surance policies  before  provided  for:  and  then 
orderpd  that  Ibe  said  securitv  was  sBtisfactoiT, 
and  that  $10,000  of  the  bonds  of  the  City  be  de- 
livered lo  M.  J.  O'Brien  &  Brother  "  forthwith, 
underihe  conditions  of  and  iu  accordance  with" 
the  said  Act  "  and  the  orders  made  September 
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A,  1870,  and  April  29, 1878,  mode  aod  Intended 
to  be  made  by  Mithoilty  Ot  add  Act  of  Legia- 
latnte,  and  to  be  contmlled  bv  and  cMnatmed 
aecordlng  to  It*  providona,"  ana  furtber  ordered 
tbat  when  Hra,  Wait  should  make  tbe  deed  to 
lot  No.  80,  Uie  |S,000  aecurity  ihoold  be  glreD 

Theieupoa  |10,00a  of  the  bonda  were  dellr- 
eied  to  the  O'Briens.  Bach  hood  waa  a  ceitld- 
cate  of  Indebtedness  for  $600,  paTsble  to  H.  J. 
O'Brien  &  Brother,  or  order,  daiea  June  1, 1878, 
araled  with  the  seal  of  tbe  Cin  and  algned  by 
the  major  and  the  clerk,  payable  June  1,  ISBS, 
at  Parkenburg,  with  interest  at  tbe  rate  of  alx 
per  cent  per  annum,  payable  semi-annually, 
June  1  aiul  December  1,  in  the  Ci^  of  New 
York.  Coupons  payable  lobearerfor  each  pay- 
atenttrf  Interest  were  attached.  Each  bond  con- 
tained this  statement;  "  This  certiScale  ia  is- 
Boed  by  authority  of  the  Act  of  tbe  General 
Aaaembly  of  the  State  of  West  Virginia,  passed 
DecMuber  IS,  1868." 

On  the  9th  of  September,  18TS,  the  dty  coun- 
cil wtaaed  the  f<dlowing  order:  "Itq>pearinr 
to  iba  ntisfltcUoa  of  tbe  couadl  that  H.-J. 
0%ien'  A  Brother  have  their  buildings,  which, 
when  completed,  will  cost  more  than  $8,000, 
BOW  up  aoa  ready  to  be  roofed,  and  have,  there- 
f  on,  comidled  mth  tbe  recommendation  of  the 
mannfactarere'  loan  and  the  former  ordos  of 
ttkB  Gonndl  in  that  respect.  It  la  ordered  that  aa 
Boon  as  Hra.  Joanna  Wait,  or  aome  one  for  her, 
shall  depoait  with  the  dty  trewonr  bonds  to 
the  amount  of  $8,000  or  bank  stock,  with 
[4v5]  jmwer  of  attorney  to  alspoae  of  the  same,  as 
collaletal  secarity  that  she  will  obtain  within 
two  years  from  the  18th  of  Hay,  1878,  the  au- 
thonb  from  the  Circuit  Court  of  Wood  County 
to  nuike  for  and  on  bdiaU  ot  her  ward,  B^tle 
0.  Wait,  a  deed  to  said  M.  J.  CBilen  &  Brother, 
for  lot  No.  80  In  the  City  of  PaAersbmv,  that 
the  H^yor  (d  the  City  of  Farkoaburg  la  duiscted 
to  deliver,  properly  dgned  t^  himself  and  at- 
tested by  tbe  clerk  of  the  council,  the  remain- 
l>ut($10,000)  ten  Ibonaand  doUan  of  the  bonda 
ofthe  dty  of  Parkersburg,  as  provided  tor  by 
tonner  tnoei*  ot  this  couDcU."  The  seccmd  lot 
ot  $10,000  of  the  bonds  were  Uierenpon  issued 
to  H.  J.  O'Btien  &  Brother,  the  bonds  behig  in 
the  same  form  ss  the  others.  No  other  proceed- 


The  bonds  were  all  of  Uiem  indorsed  In  blank 
by  H.  J.  O'Brien  &  Brother,  and  were  sold  by 
them  at  80  cents  on  the  dollar,  $10,000  In  June, 
1878,  and  $10,000  in  Septembra,  1878.  Theap- 
pelleea  are  the  owners  of  die  entire  $20,000  of 
Donds  and  are  bona  fide  holders  of  them.  The 
O'Briens  paid  to  the  aty  the  $800  ot  interest 
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fell  due  In  June  and  In  December,  1874,  and  in 
June  and  December,  1870.    It  p^d  do  more. 

Tbe  coupons  which  fell  due  June  1  and  De- 
cember 1  1B7A,  not  having  been  paid  the  plaint- 
iff,  Isabella  Brown,  owning  $S,000of  the  bonds, 
lUed  this  bill  on  bdalf  of  horeelf  and  all  other 
holders  of  the  bonds  who  should  unite  in  the 
i^  setting  forth  the  said  Act  of  December, 
1888,  Uie  election,  the  action  of  the  trasteea  of 


deed  ot  trust,  and  tbe  Issuing  of  the  flist  $10.00ft 
ot  bonds.  Her  $S,000  of  bonds  are  part  ot  those 
bonds.  The  bill  seta  forth  the  proceeding  tor 
the  Issuing  of  the  rest  ot  the  bonds  and  thdr 
actualissue.  It  avers  that  the  holdera  of  all  of 
the  bonds  are  taMjUahoUeraforvalneL  The 
defendants  In  the  suit  are  the  City  of  PaAers- 
burg,  ihetwoO'Brtenaandtlteirwivea.andthB 
asalgnee  In  bankruptcy  of  the  O'Briens. 

In  November,  1878,  the  aSriena  and  thdr 
wivea  executed  to  said  Jcrimson  a  deed  for  s^  ''4981 
lot  Ho.  80  aitd  for  another  lot,  in  trust  to  secure  ' 
one  Leach  tor  blsindononait  of  apromiaaory 
note  of  tbe  O'Briens  for  $8,000,  with  power  to 
sell  the  land  In  case  tbe  note  sbotild  not  be  paid. 
On  the  9th  of  November,  1874,  Jtdinion  sold 
lot  No.  80  and  Its  appnrtenaocea  at  auction,  un- 
der said  last  namea  trust-deed,  to  the  City  of 
Parkeisburg,  and,  on  the  8tb  of  December,  1874 
executed  to  the  dty  a  deed  of  It,  which  redted 
that  the  sale  of  the  lot  was  "  subject  to  a  trust 
thereon  In  favor  of  the  City  of  Purkersbnrg  for 
$90,000,"  and  that  the  sale  waa  for  $800,  and 
Qonrtiytd  the  lot  and  Its  boildiiiKsandqqnuto- 
nances  to  the  CItT,  "  subject  to  the  lien  of  th« 
said  City  aforesaid.'' 

The  lull  sMa  forth  said  sale  and  conveyance, 
and  avers  that  the  Cl^  has,  since  said  purchase, 
claimed  said  real  estate  as  b^g  its  property, 
and  has  rented  it,  and  is  now  cUmmgit  and 
ezerdainK  to  some  extent  ri^ts  of  ownership 
over  it;  uat  after  the  deed  th»n  the  O'Briens  to 


penuitu 
City,  to 


^•ultted,  without  objectioffl  on  the  part  of  tt» 
ity,  to  t^  posaesaion  of  the  movabfe  tools  aod 
machinery  covered  by  said  deed;  that  said  chat- 
tels were  sold  by  said  assignee  to  various  pur- 
chasers, and  became  scattered  and  deleiionted 
in  value;  that  aome  wen  aold  subject  to  the 
claim  of  the  Cin,  and  otbera  wiibont  auch  res- 
ervation; that  the  City  continued  to  pay  the  in- 
terest on  the  bonds  until  the  maturtw  of  the 
conpons  which  became  due  Jane  1, 1876,  when 

it  reused  to  pay  them,  -~'  "" '""  ""  

and  refuses  torecogtii 
bonds  and  coupons,  o) 


t^  and  the  improvemaUs  and  fixed  machinery 
on  it,  and  the  buildings  are  tmoccojded  and  uii~ 
protected,  lying  open  to  the  weather  and  to  dep- 
redations, and  no  care  Is  used  In  protecting  tha 
buildings  and  machinery,  and  many  vsluoUe 
parts  otlhe  machinery  have  thus  been  lost  The 
bm  alleges  that  the  deed  of  trust  to  the  City  waa 
executed  for  tbe  purpose  of  securinc  the  hold- 
ers of  the  bonds  and  coupons,  and  they  are  tho 
pardes  beneflcially  Interested  In  the  same,  and 
the  Citv  is  a  trustee  of  all  the  property  men- 
tioned in  thedeed,  for  theholdersoftheDonda; 
that  tho  City  was  bound  to  care  for  the  prop-  r^ovi 
erty  and  protect  the  tlUe  to  it  tor  the  benefit  of  '■^•*^  1 
the  EMtuM  gut  trutt,  and  espedally  as  it  had  in- 
duced them  to  purchase  the  bonds,  ss  well  In 
reliance  on  the  deed  ason  the  credit  of  the  City: 
that  the  City  was,  as  trustee,  bound  to  interpose 


charge  of  a  responsible  custodian,  and  protect 
it  from  depredation;  and  that,  in  failing  to  cx- 
erdse  such  care  and  in  permitting  such  sale,  tbe 
Cily  has  violated  the  duties  assumed  I9  It  from 


xm^g^ 
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tti  mc^Udm  of  tlie  deed,  and  hu  became  Ua- 
Ue  tD  account  to  the  bolden  of  tlie  itonda  for 
aD  tlw  kMB  and  iapay  which  haa  occorred  to 
■aid  real  eitate  and  chattela  l^  naaon  of  mch 
D^ect-  and  that  the  ownen  of  the  bratdi  are 
cnUtled  to  the  Intopoeltlon  of  a  court  of  eqnity 
fto- the  care  and  laotecltoD  of  the  propertr.  and 
to  a  de^M  for  the  sale  of  such  of  it  as  rei 
upma  the  pnnlaes  mentloDed  in  the  deed  to  tne 
Chr,  and  for  the  nie  of  the  real  eilate,  and  a 
deoee  agalnet  the  Gitj  requiring  it  to  account 
for  and  pay  over  to  the  hofders  of  tlie  bondB  all 
■uch  moneja  as  liave  been  lost  to  them  from 
Buch  n^leet,  audio  pay  to  them  any  balance 
whidi  may  remain  doe  to  them  after  npnlylng 
all  auma  which  may  result  from  auch  saleaana 
aocouutiiig.  The  prayer  of  the  bill,  aa  origi- 
nally fllecT  ia  for  the  appointment  of  a  receiver 


trftntion  of  Aeiffoceedsof  sale  among  the  own- 
en  of  Um  boiuh  and  conpona,  and  that  the  Ci^ 
•ccooot  for  and  pay  over  to  them  the  value  M 
the  chotleb  so  loat  or  mid,  and  for  such  Ion  aa 
baa  resulted  by  reason  of  auch  neglect  of  duty 
od  the  part  of  the  Cl^  in  tbe  care  of  the  prop- 
city,  and  the  rente  and  profits  recdved  l^  tbe 
tMj  from  tbe  property;  and  that  the  City  and 
the  O'Kieua  pay  to  the  owners  of  the  boncL  any 
deficiency  in  the  principal  and  iotereat  thereof 


■forenid. 

Tbe  d^  answered  the  bill,  setting  up  various 
deteoaea.  One  la,  that  a  majority  of  the  quali- 
fied voters  of  the  City  did  not  vote  at  aald  elec- 
tbm  in  favorof  authorizing  the  issuing  of  bondi 
under  the  Act  <tf  1888.  Atiother  ia,  that  the 
voten  voted  on  the  question  of  authorldnK  tbe 
[498]  lasna  of  bmids  geoenllr  under  tbe  Act,  and  not 
on  the  question  of  Issuing  the  particular  bonds. 
Another  Is,  thai  the  issuing  of  aaid  bonds  had 
not  been  mtborited  prior  to  the  29d  of  August, 
1819,  when  aald  section  8  of  article  10  of  the 
new  CoMttttition  ctf  West  Virginia  became  op- 
erative; that  said  sectifMi  governed  In  the  Issu- 
ing of  aald  boDds;  and  that  they  were  iasoed  in 
▼kdatfoa  Uiaeof,  In  that  the  payment  thereof 
was  not  inorided  for  at  the  Hme  of  the  taaning 
tbNeof,  M  required  t^  said  aectioii.and  all  ques- 
tions connected  with  Ute  same  were  not  first 
■utmitted  to  a  vote  of  the  people,  as  therein  re- 
ouirMl,  and  aald  bcHids  are  void.  Another  ta, 
that  the  Act  of  18B8waalnviolallonottheCon- 
■titation  of  the  Btate.  Another  is.  that,  at  the 
time  of  the  paaiage  at  mM  Act,  Ote  City  had 
and  nowhaanoptoperty  out  of  which  It  could 
ftj  any  such  bcmd^  except  itich  funds  as  it  la 
or  may  M  antborized  by  lawto  ralae  by  taxation. 
Another  is,  that  the  bonds  were  iasned  h)  aid  ^ 
•  private  entenniae,  tor  individual  profit,  and 
DM  for  a  public  purpose;  that  it  la  in  ezceaa  of 
the  constitutional  poara  of  tbe  L^slatnre  of 
tbe  Btate  to  authonie  taxation  for  ue  purpose 
of  paving  aald  bonds,  unleea  Out  power  was 
claarlr  oonfemd  on  it  by  tbe  Constitution  of 
the  rate;  that  no  auch  power  waa  conferred 
OD  It  t^  the  Constitution  of  the  State  in  force 
«t  tbe  time  of  the  paassge  of  aald  Act  or  tbe  one 
BOW  In  force;  that  tbe  said  Act  is  void  for  want 
of  power  In  the  Le^alsture  to  pa«  it;  and  that 
the  boaida  laaued  under  it  are  void.  Another  is, 
that  the  bmds  are  vdd  because  they  were  la- 
Bee  1«  Otto. 


Buedin  violation  of  section  9  of  article  10  of  the 
Constitution  of  the  State  in  force  at  the  time 
they  were  issued,  which  provides  that  the  Leg- 
islature may,  bv  law,  anthorin  the  corporate 
authorities  of  dtles  to  assess  and  collect  taxes 
fmr  corporate  porooMs ;  that  said  provision 
amounts  to  a  prohibition  against  asMMlng  and 
coUectiDS  taxes  for  any  other  than  a  corpotato 
purpose;  and  that  aald  booda,  being  Issned  tar 
a  private  and  not  for  a  oorpoiate  purpose,  are 
void.  The  answer  allegea  that  if  any  prmierty 
covered  by  the  deed  of  trust  was  sold  t^  tneaa- 
gignee  In  bankruptcy,  it  wss  sold  by  him  sub- 
^  to  said  deed  of  trust.  It  denies  the  allega- 
tions of  the  bill  as  to  tbe  neglect  of  the  Cl^  to 
protect  and  care  for  tbe  boUdingB  and  maddn- 
ery.  It  avers  that  it  te  not  chargeable  with  the 
can  of  tbe  property,  but  that  It  baa  taken  as 
good  care  of  tbe  same  as  vraa  possible  under  (he 
circumstances,  and  baa  used  all  due  diligence  [.oo-i 
to  rent  it.  Itdenlesthatthedeedof  trust  waa  ^**"' 
executed  to  aecure  the  bolden  of  the  bonda  and 
coupons,  and  dmles  that  the  Ci^  waa  or  ts  a 
trustee  for  them  of  the  proper^  covered  I7  the 
deed,  and  denies  that  it  induced  any  person  to 
,  take  the  bonds.  It  aven  that  It  ts  not  competent 
for  the  City  to  act  as  trustee  in  such  a  matter, 
wholly  foreign  to  the  purpose  of  its  creation ; 
that  It  has  paid  out,  aalntoestontbebondsand 
expenses  attending  tbe  issuing  of  them,  and 
taxes  on  the  propra^,  moretiian  it  baa  received 
from  all  soorcea  on  account  of  the  pn^ierty ; 
and  that  the  plaintiff  has  a  Mtn  and  adequate 
remedy  In  a  court  of  law.  It  denies  the  rijcbt 
of  the  complainant  to  any  decree  against  It  foii 
any  snm  in  any  event,  wnether  tbe  court  sh^ 
deem  tbe  complainant  entitled  to  a  sale  of  the 
property  mentioned  In  the  deed  of  trust  oroth- 
ervi^.  FInaay,  the  answer  says  that  if  tbe 
court  shall  be  of  (qrinlon  that  It  naa  any  tarls- 
diction  in  the  promisee,  or  that  the  compjainant 
is  entitled  to  reaort  to  the  proper^  for  the  pay- 
ment of  the  bonds  or  the  interest  thereon,  tbe 
City  Is  willing  to  submit  to  any  order  to  be 
made  by  the  court  In  relation  to  tbe  diapcaition 
of  the  property,  upon  the  court  proooundng 
tbe  bonds  void  and  the  CiCT  not  liable  cm  ac- 
count thereof;  but  it  prsya  that.  In  any  order  to 
be  made,  the  Ci^  may  be  decreed  to  recelveout 
of  the  mrocceda  of  any  sale  of  the  property  tbe 
snm  it  has  so  expended  above  Ha  receqita. 

Hie  UU  waa  taken  aa  omfesaed  aa  to  all  tbe 
defendants  except  the  City.  Tbeholdenof  aD 
the  bonds  were  made  partiee  complainant. 
Proofs  were  taken  mi  both  aides.  Tbe  Mil  wsa 
then  amended  so  aa  to  aver  also  that  the  01^  ia 
eatopped,  by  her  conduct,  to  deny  the  vaUmU 
of  her  Indebtedneas  according  to  tbe  tenor  and 
effect  of  the  bonds  and  coupona,  and  so  aa  to 
add  to  the  prayer  for  relief  the  fidlowlng:  "Or 
that  (he  BUd  CHy  of  Pariunburg  may  be  de- 
creed to  pay  the  sdd  bonds  and  coupons  accord- 
ing to  tbe  tenor  thereof,  and  especially  that  a 
decree  may  be  passed  for  the  pimnent  of  the 
overdue  coupona  upon  the  aald  wnida."  The 
bill  was  further  amended  so  as  to  allege  that 
even  if  tbe  City  waa  not  chargeable  aa  trustee 
from  the  tJme  of  the  execution  of  the  deed  of 
trust,  it  is  chargeable  with  all  the  duties  and 
liabilities  of  a  trustee.  In  regard  to  all  of  the 
property,  from  the  respective  times  at  wbidt  [soo] 
It  actually  took  possession  of  the  same;  and  the 
grantee  in  the  deed  of  truatwasmadeadefend- 
ttt 
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debted  for  the  bonds  and  coupons  anc  .  .  _ 
sponsible  for  their  payment  ftccording  to  their 
tenor  and  effect;  that  the  fSO.OOO  of  bonda    -- 


ae  tSO.OOO  o( 
mpuinants  ij 


severaU}'  Hpecifled,  and  that  there  we  due  to 
them  scverallj  certain  spedfied  sums  for  inter- 
est coupons  due  and  unpaid  upon  the  bonds  (be- 
ing  inleiest  from  and  including  June  I,  187o,to 
and  including  June  1,  1879),  with  interest  from 
the  date  of  the  decree ;  and  then  decrees  that 
the  complainant  are  entitled  to  have  the  bonds 
held  bj  them  respectively  paid  by  the  City  at 
the  maturity  of  the  same,  with  Inlereat  payable 
at  the  times  and  in  the  manner  staled  in  the  in- 
terest coupons  attached  to  the  bonds,  and  that 
the  compfiiinanta  respectively  recover  against 
the  City  for  the  several  sums  80  set  out  as  due 
for  inler^t  on  the  bonds,  and  interest  on  the 
same  from  the  date  of  the  decree,  and  costs, and 
have  execution  therefor.  From  this  decree  the 
Ci^  has  appealed  to  this  court. 

The  bill,  as  filed,  asked  for  equitable  relief, 
and  sought  to  charge  the  City  bs  a  trustee  and 
to  reach  the  properly  covered  by  the  deed  of 
tnut.  The  relief  granted  by  the  decree  was  a 
simple  money  judgment  against  the  City,for  the 
interest  due  on  the  bonds  at  the  date  of  the  de- 
cree, based  on  the  legal  liabililv  of  the  City  to 
pay  the  bonds  and  coupons.  For  this  there  was 
a  plaiu,  adequate  and  complete  remedy  at  law, 
in  each  bondholder,  if  the  City  was  thus  liable. 
Bo  that  the  decree  made  could  not  be  sustained. 

But  we  are  of  opinion  that,  within  the  prin- 
ciples decided  hv  tliis  court  in  the  case  of  Loan 
Amociali»n\.  Thpeka,  20  Wall.,  655  [87  U.  S,, 
XXII.,  455],  the  bonds  in  question  here  are 
void.  The  Act  of  1868  authorizes  the  bonds  to 
be  issued  as  the  bonds  of  the  City.  The  prin- 
cipal and  interest  are  to  be  paid  by  the  City. 
Tne  bonds  ore  to  be  lent  to  persona  engaged  m 
manufacturing.  Those  persons  are  to  pay  the 
interest  on  the  "  loans  semi-annually  to  the 
treasurer  of  the  City,  and  arc  also  to  pay  annu- 
ally to  the  Cily  five  per  cent  of  the  pnnci^,  to 
go  into  the  sinking  fund  of  the  City,  till  the 
[  50 1  ] ' "  '"*"*  "  ^^  P^^  •"  ^^^'  ^°  ^""^  ■*  provided 
or  designated  out  of  which  the  City  in  to  pay  the 
principal  or  interest  of  the  bonds.  What  the 
"  borrower,"  as  the  Act  calls  liim,  is  to  so  pay 
to  the  City,  is  not  such  a  fuud.  The  City  is  to 
pay  the  principal  and  interest  of  the  bonds,  ac- 
cording to  tbeir  tenor,  whether  the  "borrower" 
pays  the  City  or  not.  No  other  source  of  pay- 
ment being  provided  for  the  City,  the  implica- 
tion la  that  the  City  is  to  raise  the  nec^sory 
amount  hy  taxation.  It  has,  by  section  IS  of  the 
Act  of  March  17, 1860,  authority  to  levy  and  col- 
lect an  annual  tax  on  the  real  estate  and  personal 
properly  and  tithables  in  the  Cily,  and  upon  all 
other  subjects  of  taxation  under  the  revenue 
laws  of  the  State,  which  taxes  are  to  be  for  the 
use  of  the  Citv.  A  legitimate  uae  of  the  mon- 
evs  so  raised  by  taxation  is  to  pay  the  debts  of 
tne  City.  Taxation  to  pay  the  bonds  in  ques- 
tion is  not  taxation  for  a  public  object.  It  Is 
taxation  which  takes  Uie  private  property  of  one 
person  for  the  private  use  of  another  person. 
There  U,  in  the  Act  of  166'',  a  provision  that  the 
lax  shall  not  exceed  a' given  perceataee  of  the 
9H 


assessed  value  of  the  property,  or  so  much  on 
evcrj-  tithable  but  it  aoes  not  oppcsr  thai  a  tax 
for  these  bonds  would  exceed  the  limit.  There- 
fore, the  inference  that  it  was  intended,  by  the 
Act  of  1868,  that  such  taxation  as  should  be  nec- 
essary to  pay  the  bonds  should  be  resorted  to, 
must  remain  in  full  effect.  There  was  no  pro- 
vision in  the  Constitution  of  West  Virginia  of 
1862  authorizing  the  levying  of  taxes  to  be  used 
to  aid  private  persons  in  conducting  a  private 
manufactming  business.  This  being  so, 'the 
Legislature  had  no  power  to  enact  the  A!ct  of 
1868. 

There  having  been  a  toUl  want  of  power  to 
issue  the  bonds  originally,  under  any  circum- 
stances, and  nol  a  mere  failure  to  comply  with 
prescribed  requiremenU  or  conditions,  the  case 
IS  not  one  for  applying  to  the  City,  under  uiy 
state  of  facts,  any  doctrine  of  estoppel  or  ratin- 
cation,  by  reason  of  its  having  paid  some  install- 
ments of  interest  on  the  bonds^iTciin  Attodatton 
V.  Topeka,  vbi  tvpra;  or  by  reason  of  any  of  the 
acts  of  its  ofBcers  or  agents  in  dealing  with  the 
property  covered  by  the  deed  of  trust.  No  such 
acts  CUD  give  validity  to  the  stetute  or  to  the 
bonds,  however  they  msyaffecllhe»(afti(of  the 
properly  dealt  with,  or  the  relation  of  the  City 
to  such  property. 

But  it  is  conlended  by  the  appellees  that,  in-  f-ji-i 
dependent  ly  of  Ihc  original  valiaily  of  the  bonds,  '^ '"'  ' 
tlie  City  is  liable  to  pay  them,  bi'cause  it  misled 
and  prejudiced  their  holders  and  prevented  them 
from  resorting  to  the  security,  or  because  it  re- 
ceived the  full  value  of  the  bonds  in  considera- 
tion of  paying  them.  It  is  urged  that,  if  the 
bonds  were  void.the  City  had  no  right  to  meddle 
with  the  security.  There  has,  however,  never 
been  any  impediment  lo  a  resort  by  the  holders 
of  the  bonds  to  proceedings  to  have  the  proper- 
ty covered  by  the  deed  of  trust  administered  for 
and  appromiatcd  to  their  benefit,  as  represent- 
ing the  O'Briens  in  respect  lo  such  property, 
and  as  subrogated  to  the  righte  of  the  O'Briens 
to  have  the  property  devotej  lo  the  payment  of 
the  principal  and  interest  of  the  bonds,  in  vievr 
of  tiieir  being  void.  The  onlv  misleading  or 
prejudice  was  that  the  holders  of  the  bonds,  mia- 
lakmg  the  law,  supposed  them  to  be  valid  obli- 
gations of  the  City.  As  to  the  receipt  of  prop- 
erty by  the  City,  it  received  certain  property, 
*"''  't  did  not  thereby  enter  into  any  obli^tion, 
if  it  could  have  don 


butit'didn 

.  )p«yi 

The  evidence  shows  that  the  City  has  endeav- 


pay  these  Donds. 


was  filed 

in  December,  1876.  The  case  wus  heard  in  Sep- 
tember, 1H7S.  The  bill  prayed  for  a  receiver  of 
tbe  property,  yet  none  was  appointed  or  applied 
for,  so  far  as  appeals.  The  soles  by  the  Citv,  of 
movable  property,  which  are  complainea  of, 
took  place  after  this  suit  was  brought.  The 
plaintiffs  have  chosen  to  leave  all  the  property 
in  the  bands  of  the  Cily  up  to  this  time.  The 
City  has  acted  in  good  failb,  and  with  reasonable 
discretion,  in  regard  to  the  property,  through- 
out. No  valuation  placed  upon  the  property, 
real  or  personal,  or  any  part  of  it,  by  way  of  es- 
timate cr  opinion,  at  uie  time  Uie  City  took  pos- 
session of  it,  or  at  any  time  since,  can  be  t&ken, 
on  the  evidence  in  this  case,  as  the  measure  of 
106  U.  & 


D,g,tza:Jb.GOOtj^lC 


HMJUaaWAT  T   STASaKLL, 


lor  ItaUU^  of  the  Cin  on  the  bonds  or  In  n- 

rl  of  Ifae  propeit7.  NdtbeitlieO^riBiunor 
nlttintiffi  Interpoaed  to  coatrol  the  property, 
bnttefttbeCitylocoDtiolBiKlmMUUieit.  Tbcira 
ue  iiot  kboat  the  acta  of  the  dW,  in  regard  to 
ie  propertj,  any  element!  which  can  constitute 
l*"lihe  City  a  tnutee  of  the  property,  with  Ihe  du- 
Ika  Impoaed  on  «  trustee.  No  trust  aroie  In 
fiTor  of  tbepUintUtB  outof  the  deedof  tnistto 
Johnson,  llie  tnut  tberebr  created  was  one 
lo  lecare  the  pftTnient  by  tbe  O'Briens  to  the 
City  of  the  interest  on  920,000  and  of  the  prln- 
cipiil  of  that  miia.  The  plaintiflB  coold  not  en- 
(orce  that  trust  in  Uie  place  of  the  Ci^.  It  was 
tTOid  trust,  because  the  cxinsideralion  of  It  was 
the  Issuing  of  the  void  bonds.  Nor  did  the  pur- 
chiae  by  the  City,  of  tlie  property,  which  it 
boai^  subject  to  die  trust,vallaale  the  original 
truit  or  create  a  new  one. 

But,  notwidistanding  tlie  invalidity  of  the 
tnoda  and  of  the  trust,  the  O'Briens  had  a  lisht 
to  reclaim  tbe  i«op<;rtv  and  to  call  on  the  &IJ 
lo  account  for  it.  Toe  enforcement  of  such 
light  is  not  in  affirmance  of  the  lUegal  contract, 
1)at  Is  in  dJgaHlnnance  of  it,  and  aeeks  to  pre- 
nnt  the  City  from  retaining  the  benefit  which 
it  has  derived  from  the  unlawful  act  8  Com. 
CoDt..  109.  There  waa  no  illegality  in  tbe  mere 
pouiiig  of  the  property  by  the  O'Briens  In  the 
ntndsof  tbeCity.  To  deny  a  remedy  to  reclaim 
h,  is  to  give  effect  to  the  ill^al  contract.  The 
Illegality  of  that  contract  does  not  arise  from 
u;  moral  turpitude.  Tbe  property  was  trans- 
ferred under  a  contmcH  which  was  merely  ma- 
lum pro/libitum,  and  where  the  City  was  the 
principal  offender.  In  such  a  case  tbe  partyre- 
enring  may  be  made  to  refund  to  the  pervon 
from  wbom  It  has  received  property  for  the  un- 
authorized purpose,  the  value  of  that  which  it 
bM  actnaUy  received.  WJiite  v.  Bank.  22  Pick., 
WV.  MorviUe  v.  Atneriean  TV.  Sue..  ISS  Mass., 
1»:  DatU  r.  R.  R.  Co.,  ISl  Mass.,  258,  27B:  and 
CUM  there  cited.  The  O'Srienabaviae  Indorsed 
•nd  sold  tbe  bonds,  tbe  holders  of  the  bonds  BUG- 
ended  to  such  right  of  the  O'Briens,  as  an  in- 
ddeot  (o  the  ownership  of  the  bonds.  The 
O'Briens  suffered  the  City  to  take  possession  of 
nod  sdminister  Om  prmjertv.    They  were  made 


have  to  call  on  tbe  City  to  render  ao  accountof 
the  property,  Is  one  which  can  be  property  adju- 
dictUed  In  this  suit  in  equin.  It  invotvei  uie 
taking  of  an  account,  the  sue  under  the  direc- 
tion oC  the  court  of  what  remains  of  the  prop- 
erty, and  the  ascertainment  (d  tbe  proper  (&tfg- 
IIH]  "  ^  1)*  allowed  to  the  City  against  the  moneys 
it  has  TMdved  and  walnst  the  proceeds  of  sale. 
There  can  be  no  doubt  that  the  aty  la  entitled 
to  be  credited  tbe  nuns  It  has  paid  in  good  faith 
to  acquire,  [wotect,  preserve  and  dispose  of  tbe 
property,  and  for  insurance  and  taxes,  and  the 
amouni  it  has  paid  In  paying  the  conpons  It  has 
paid,  and  that  it  is  lo  be  charged  wlUi  what  it 
has  receind.  But  It  Is  not  to  be  charged  with 
any  sum  torloasofordamaKetoordeineciatioa 
of  tbe  proper^.  Tbe  remttnins  property  must 
be  sold  mtder  the  direction  of  Ue  court  bdow 
sod  an  acoount  be  stated  on  the  foregoing  prin- 
dFto,  lod  tbe  net  proceeds  of  the  sale  and  the 
net  araonnt  of  mooey.  if  any,  in  the  hands  of 
the  CitT,  must  be  distributed  among  the  phdnt- 
III*.  Tlit  decree  of  tlie  anuitOntrtmwitbirt. 
Bee  19  Otto. 


MTSod,  uMI  Msd,  ind  <A«  «ass  As  fWDMMdad  fe  ttof 
«Mtr(,  with  Instructions  to  wter  a  decree  declar- 
ing that  the  City,  in  issuing  the  bonds,  exceeded 
its  tawfnl  powers,  and  tbtf  tbey  cannot  be  en- 
forced as  oUlgations  of  tbe  Ctty;  and  prortdinc 
for  a  sale  of  the  lentslnlng  proper^,  real  and 
personal,  under  tbe  direction  of  tbe  court,  and 
the  taking  of  an  account  between  the  City  and 
tbe  property,  on  the  beslsstatediu  thlaoplnlon; 
and  the  application.  In  conformity  with  thia 
oiidnion,  of  tne  net  proceeds  of  tbe  sale,  and  of 
tbe  net  amount  of  money.  If  any,  remaining  in 


thebandsoftheCIty,  received  from  tbe  O'Briens 
or  from  the  sales  br  It  of  sny  of  tiie  property 
received  by  It;  and  for  such  furtherproceedings 
in  the  case  as  may  be  in  conformity  with  tlus 


We  have  not  deemed  it  necessary  to  consider 
tbe  question  whether  the  bonds  were  void  as  hav- 
ing been  Issued  in  violation  of  section  B  of  arti- 
cle 10  of  tbe  Constitution  of  West  Virginia  of 
1872,  or  the  question  whether  the  Act  of  1868 
required  a  vote  by  tbe  voters  of  the  City  on  each 
loan  of  bonds  lobe  made,  or  the  question  wheth- 
er tbe  Act  of  1868  was  observed  In  other  re- 
spects. In  Issuing  the  bonds. 
Ttue  oopr-    Teati 

Jaaee  H.  MoKeaner,  Clerk,  Bup.  Court.  IT.  B. 

atad-l(ITn.a.,3aD,Sn;  10SU.8.,»T;USD.8.,a, 


WILLIAM  L.  HEMIKOWAT,  Treasurer 
of  the  State  of  HisBiBsiFn,  and  BTL- 
TESTER  aWTSK,  Auditor  of  PuUic 
Accounts  of  said  State,  and  «  offiefo  the 
LETEE  BOARD  OF  MISSISSIPPI,  Do- 
TBICT  NmcBEB  Ohb,  Appf., 


(See  a.  a,  u  otto,  as-sDi.: 

Letee  Oommiitionen,  action  aaatn» 
tmetb]/ — teltlementand  receipt,  w 


>.  A  board  of  ooDunlnloners,  autliorfaed  t^  stat- 
itetomakeooDtnctsfortbebnlldlDsot  lovMs,aiKl 
taandiaiai- 


tb«a  In  aof  market,but  not  at  a  vMater  rate  of  U^ 
count  than  ten  per  cent,may  make  a  oontiaot  for  the 


..db,Goog[e 


StTPBEME  COUBT  or  T 


The  history  and  facta  of  the  case  appear  In 
the  opinfoD  of  the  court. 

Mr.  H.  P.  Braakam,  for  appellaiits. 

Mr.  Hmut  T,  ZUlett,  for  appellee. 

Mr.  JutUct  Ont^  dellTeied  the  opinion  of 
the  court: 

This  la  ftn  appeal  \tj  "  William  L.  Hemlng- 


t  offeio  the  Leree  Board  of  Misaissippi,  District 
Number  One,"  from  a  final  decree  of  the  Dis- 
trict ColiTt  of  the  United  States  for  the  North- 
em  District  of  HiasiBslppl,  upon  a  bill  in  equity 
for  the  specific  performance  of  a  contract,  filed 
In  that  court  on  the  28d  of  Februarj',  1873,  by 
Hiram  A.  Partee,  a  citizen  of  Tennessee,  and 
Jepbthah  W.  Staosell,  a  dtlzea  of  Arkansas,  co- 
pannen  under  the  name  of  Partee  &  Stansell 
(of  whom  the  appellee  is  the  survivor),  agninst 
the  Levee  Board  of  Hisaisalppi,  District  Num- 
ber One,  and  the  five  persons  constituting  that 
Board. 

By  an  Act  of  the  Legislature  of  the  State  of 
Mississippi  of  March  17th,  1871,  entitled  "An 
Act  to  Redeem  and  Protect  from  Overflow  from 
the  River  MissIsBtppI,  Certain  Bottom  Lands 
Herein  Described,  this  Board,  conslatlug  of 
commlBstoneis  to  tie  appointed  'by  the  Supervis- 
ors of  Tunica  and  four  other  countiea  respect- 
Ifcly,  was  incorporated  for  the  purpoae  of  con- 
structing, repairing  and  maintaining  levees 
alonra  part  of  the  Mississippi  River;  itidomlcil 
was  nxed  at  the  county  seat  of  Tunica  County, 
tn  the  Northern  District  of  Mississippi;  and  it 
was  authorized  to  an>oint  a  secretary  and 
246 
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treasurer,  and  to  let  out  and  contract  for  tha 
coostruc^on  of  the  works,  and  to  issue  nego- 
tiable bonds  to  the  amount  of  $1,000,000,  and  r^,, 
to  sell  and  negotiate  them  <n  any  market,  but 
not  at  a  greater  rate  of  discount  than  10  per 
cent. 

This  suit  was  brought  upon  a  contract  made 
tn*  tbe  Board  with  the  pUindSa  for  the  construc- 
tion of  certain  levees.    While  it  was  p— "' — 


Abolish  the  I^evee  Board  of  District  Number 
One  and  to  Pav  the  Debts  of  said  Board:"  and 
enactingthat  theolBces  of  commissioners,  sec- 
retary and  treasurer  of  Levee  District  Number 
One,  as  existing  under  the  Statute  of  1871,  be 
abolished;  and  that  the  Auditor  of  Public  Ac- 
counts and  tbe  Treasurer  of  the  State  be  con- 
stituted and  appointed  the  I«vee  Board  of  Dis- 
trict Numl)er  One,  ex  ogifio,  and  discharge  all 
the  duties  of  the  Levee  Board  and  of  the  sec- 
retary and  treasurer  of  the  same;  "  It  being 
tbe  intent  and  purpose  of  this  Act  to  substi- 
tute the  Auditor  of  the  State  and  tbe  Treasurer 
thereof,  ex  afpeio,  as  such  commissioners,  secre- 
tary and  treasurer,  In  place  and  stead  of  the 
board  of  levee  commissioners,  secretary  and 
treasurer  of  Levee  District  Number  One,  now 
in  office ;  and  that '  'The  Auditor  and  Treasurer 
shall  have  full  power  to  settle  up,  under  the 
laws  now  in  force,  the  unfinished  business  of 
the  said  Levee  Board  of  District  Number  One, 
and  to  pay  any  outstanding  liabilities  of  the 
same  in  such  funds  as  may  be  applicable  to  the 

The  defendant  thereupon  moved  to  dismtas 
the  bill,  because  by  this  statute  the  Iisvee 
Board  had  been  abolished,  and  was  no  longer 
capable  of  suing  or  being  sued.  The  court 
overruled  this  motion,  and  allowed  the  plaint- 
iifs  to  file  a  bill  of  revivor  against  the  Auditor 
and  Treasurer,  both  of  whom  resided  at  Ja<^- 
aon  In  the  Southern  District  of  Mlaslasippi,  aa 
constituting  tbe  Levee  Board  of  District  Num- 
ber One,  aad,  after  due  pleadings  and  OToofa, 
entered  tbe  final  decree  against  tbe  Levee  Board, 
from  which  thia  appeal  is  taken. 

Tbe  appellee  now  moves  to  dismlm  the  ap- 
peal,becanse  it  is  the  appeal  of  Hemingway  and 
Gwlnn  only,  and  not  of  the  Levee  Board.  But 
we  are  of  opinion  that  this  motion,  and  the  mo- 
tion made  in  the  court  below  to  dismiss  the 
bill,  are  equally  groundless. 

Tbe  Statute  of  1676,  wbilcltabolislied  the  of- 
fices of  the  commissioners  who  previously  con-  (40S1 
stituted  tbe  Corporation  of  tbe  Levee  Board.dki 
not  dissolve  or  estlngniah  the  Corporation,  but 
merely  substituted  the  Stale  Treasurer  and  the 
Auditor  of  Accounts  as  tbe  membere  of  that 
Corporation.  The  suit  might,  therefore,  be 
prosecuteda^nst  theLeveeBoard  as  aCorpo- 
ratlon,  notwithstanding  the  change  in  its  mem- 
bers; and  a  bill  of  revivor  having  been  allowed 
to  be  filed  for  that  purpose,  it  need  not  be  con- 
sidered whether  any  revivor  was  requisiie.  The 
fact  that  tbe  new  members  realde  In  another 
district  is  immaterial.  Acourt  which  haaonce 
acquired  Jurisdiction  of  a  suit  does  not  lose  it 
by  a  change  of  domicll  of  tbe  parties,and  may, 
when  the  suit  Is  of  a  nature  that  Burvives,bring 
in  the  representatives  or  successors  of.  a  party 
who  has  died  or  ceaaed  to  exist,  without  r^ard 
to  their  domicIL 
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The  Leree  Board,  being  the  defendant  in  the 
«njt,inlglit  appeal  frotn  tbe  final  decree;  and  the 
appeal  taken  br  Hemlngwav  and  Owlun,  de- 
scribing tbenuelv«9  not  onlv  bf  tlieir  Individual 
name*  and  ai  Tieaaurer  and  AndltarrespecdTe- 
Ij,  but  Bboaa,MqA«A>,  tbe  Leree  Board,  U  the 
appeal  of  the  Boaid. 

It  folkiwa  that  tbe  ibotkni  to  diamin  the  bill 
becauae  of  the  paMOgD  of  tbe  Statute  of  1876 
ms  rtgbtlj  denied  b7  the  court  below;  and  that 
tbe  motion  to  diamlaa  the  appeal  must  be  over- 
niled  by  thla  court. 

The  evldcDce  atiows  that  tbe  Boaid,  under 
the  autborlQr  confemd  by  Ita  Act  of  incoTpo- 
ratkiB,  adTotlsed  for  wiiiMn  bldi  for  contncta 
to  do  the  wotk  ;  that  the  plaintiffs  made  a  bid 
accordingly  fortbewoAon certain  partaof  the 
lereea  at  spaclfied  (wicea  by  the  cttUc  rard.pay- 
jdile  in  bond*  at  ninety  oentatothedoUar,  or  10 
per  cvnt  discount;  that  Oiii  bid  waa  accepted  t? 
the  Board,  and  on  tbe  S8(h  of  September,  1811, 
a  contract  in  writing  was  signed  17  the  partiee, 
by  which  the  plalntlfla  agreed  to  do  the  wotk 
according  to  tbe  apecificaaons,  and  to  the  saUs- 
facUon  and  acceptance,  of  the  chief  engioMT  of 
the  Board ;  the  Board  agreed  to  pay  them  in 
bonds  the  prices  named  Id  tbe  Ud,  tour  fifths  on 
monthly  estimates  by  Its  engineer  of  tbe  lela- 
tlre  value  of  the  work  done,  and  the  rest  on  the 
final  GomplethMi  of  tbe  woilc,  the  engineer's  ac- 
ceptance thereof,  and  estimate  of  the  quantitv. 
character  and  value  of  the  work  done,  ai 


2bou)d 


that  die  dedaton  of  the  chief  e 


which  might  arlae  between  tbe  partf 
contract.  It  further  appears  that  afterwards, 
and  to  cany  out  the  intention  of  the  parties  at 
tbe  time  of  signing  the  contract,  the  Board,  at 
the  plaiotUIs'  reqiwBl,  caused  to  be  interlined 
therein,  after  the  word  "bonds,"  tbe  words  "at 
the  rate  of  ninety  cents  on  the  dollar;"  and  that 
monthly,  during  the  progress  of  the  work,  four 
fifths  of  the  engineers  Mtimales  of  the  amount 
of  woii  done  were  paid  for,  at  tbe  prices  stipu- 
lated in  the  contract.  In  bonds  at  that  rate. 

The  Board,  In  Its  answer  and  by  a  cross-bill, 
contended  that  the  pUntUb  had  been  largely 
overpaid,  becanee  tbe  prices  aneed  00  greatly 
exceeded  tbe  prices  at  which  the  work  coold 
be  done,  and  was  done  by  subcontractors,  for 
«ash;  and  because  the  issue  of  bonds  at  ninety 
cents  on  tbe  dollar  In  payment  of  those  prices 
-was  In  effect  a  negotiation  of  the  bonds  at  a 
neater  rate  of  discount  than  10  per  cent.  But 
the  Board  had  authority  to  make  contracts  and. 


nl^t  issne  ihondlrectly  to  the  plalntUTa;  and 
the  E^ccs  agreed  to  be  paM,  as  well  as  the  rale 
«t  which  the  bonds  should  be  taken  correspond- 
ed to  the  original  Ud  made  by  the  plaintim  and 
^  j^  ^^  Board;  as  wep  as  to  the  terms 


ddlberatdy  adopted  in  tbe  formal  contract. 
The  soggestion  that  this  count  was  punned 
with  the  purDOae  of  fraudulently  evading  the 
iMrictlon  <4  the  atatute,  is  ofumpportM  by 
proof;  and  tbare  is  no  eridence  that  the  fOnds 
iwcesMtT  to  repair  the  leveea  could  have  been 
obtained  In  any  other  manner.  This  poddon 
of  tbe  Levee  Board,  therefore,  cunot  be  miiD- 
Sm  is  Orro. 


tained,  and  to  that  extent  tbe  decree  of  tbe  dis- 
trict court  most  be  affirmed. 

But  the  remaining  question  in  the  case  pre- 
sents greater  dUHciutiea.  Tbe  facts,  as  disclosed 
by  the  record,  appear  to  as  to  be  as  follows; 

After  the  plaintiffs  had  completed  tbe  work, 
W.  R.  Kirkpatrick,  the  chief  engineer  of  the 
Board,  who  had  superintended  the  work,  mode 
aflnal  estimate  of  its  quantity,  character  and 
value.  The  Board,  bdng  dissatisfied  with  bis  ,^^^.1 
estimate,  discharged  bim,  and  caused  tbe  work  lwnj 
to  be  re-measured  by  B.  Mlckle,  a  special  engi- 
neer (afterwards  appointed  chief  engineer), 
whose  estimates  showed  a  much  smaller  sum  to 
bedoelo  tbe  plalntifEa.  The  Board,  thereupon, 
refused  to  pay  the  amount  due  according  to 
KIrkpBtrlck's  estimotM,  and,  after  some  contro- 
veiOT  and  negotiation,   settled   the  claim  br 


aymg  tbe  pUnUlfa  M^.^M,  the  ai 
em  Hickle,  and  tbe  tdaindlTa  unicuiiiui 
fsve  Uiem  a  receipt  In  these  terms:  "Hemtibis, 
nnel8,  IBTS.  Received  of  A.  R.  Howe  l^eas- 
urer  Mississippi  Levee  Board  District  Number 
One,  foTty-eeven  thousand  eight  hundred  dol- 
lars on  account  of  work  on  levee,  tbe  same  be- 
ingln  full  of  all  demands  to  date." 

The  plalntilb  in  their  bill  allege  that  this  re- 
cent was  fraudulently  and  opprMdvelv  extort- 
ed by  tbe  Levee  Board,  aiMl  was  alneo  br  the 
[dalutifTs  under  protest.  But  the  only  evidence 
to  support  their  allegation  Is  the  testimony  of 
Stansetl  bimself,  ana  be  on  cross- examination 
admitted  that  he  did  not  know  much  about  tbe 
matter,  as  Psrtee  atteitded  lo  tbe  money  trana- 
actions  of  tbe  firm;  and  bis  testimony  is  met  and 
controlled  bv  the  explicit  denial  in  the  answer 
of  tbe  Board  upon  the  osUt  of  two  of  its  mem- 
bers, as  well  as  by  the  recitals  of  an  agreement 
under  seal ,  made  between  tbe  Board  of  tbe  first 

Cand  the  plaintiffs  of  the  aectmd  part  on  the 
yt  October,  1872,  the  Important  portionsof 
which  are  as  follows;  "  Wbiireaa,  aaid  party  of 
tbe  first  part  have  heretofore  made  full  and  com- 
plete settlement  for  all  work  dom  on  said  levee 
by  aaid  party  of  tbe  eerand  part,  as  evidenced  t^ 
their  receipt  acknowledging  the  ssme;  and^ald 
party  of  the  second  part  do  now  cone  fciward 
and  compdaiu  that  injustice  was  done  them  in 
said  settlement:  and  it  bdne.  tbe  de«ire  of  Itie 
partyof  the  first  part  to  do  full  justice  to  sll  men 
It  Is  hereby  agreed  that  tbe  party  of  tbe  second 
part  shall  dengnate  an  engineer,  who  tbal)  pro- 
ceed with  the  chief  engineer  of  this  Board  to 
measure  all  work  done  by  said  par^  oftbeaec- 
ond  part  on  said  levee,  and  render  to  the  portiee 
to  this  agreement  an  estimate  of  the  amount  due 
to  the  party  of  the  second  part  for  such  work, 
according  to  Uie  contracts  entered  into  for  the 
completion  of  tbe  same.  And  It  is  further 
agreed  that,  ihould  said  estimate  exceed  thees- 
t&ste  made  by  the  special  engineer  of  this 
Board  In  the  month  of  June,  18^,  tbe  par^of  [40B] 
the  fim  part  shall  pay  to  aaid  Partee  and  Stan- 
seU  pai^  of  the  second  part,  the  amount  of 
Bacn  excess,  and  all  tbe  ezpensea  of  this  meaa- 


sald  party  of  the  first  part  tiie  a: . 

deficit,  and  pay  all  the  expenses  of  this  m 
ment."  "  It  is  further  agreed  that  the  par^  of 
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SonuMZ  Coinrr  at  thk  DxinD  Statu. 


tha  ncond  put  ihaU  dtdgnm  u  engineer. 


BlUid 


dtagtoeefj 


.  9  Mid  eogliieen  ao  eeleoled 

■haUfVlth  Uw  chief  engineer  irf  tUsBoenl.  con- 
■tttnte  a  bperd  of  aiUtramoit  f<»-tlie  edjaaanent 
of  ell  qneetkHia  (A  dUfenoce,  the  egreement  of 
any  two  to  be  final.  In  the  BdJoMmeni  of  qoea- 
tfona  pertaining  to  tlila  rueesuTement,  Oie  con- 
irtxMn  ihall  hare  the  prlTllege  of  Introdudng 
tier  evidence,  oral  or  written,  of  notes. 


an  proper 
prcnllea,  oi 


may  be  ratted  by  the  preeldent  of  the : 
tUa  leatimoDj  being  allowed,  to  glre  the  en- 
gineer InfomUkUou  as  to  the  fills  or  out  other 
facta  wd  perceptible  to  tbe  englneen;  to  which 
leetlmony  the  englneen  ahall  give  nidt  wei^t 
aathej  may  think  the  aaine  enotled  to  recelTe." 


On  the  l&th  of  December,  187S,  (be  pertiee 
~      ~     ~  !r  agreement,  elating  that  Mkkte 
onthe  part  of  the  Levee  Boanl,Oe^e 


dgned  a  further  aj 


on  tbe  pert  ai  tbe  {dalntifb,  and  K  L.  Cobb, 
dedgoated  by  Fleece  with  UieconientofHlckk, 
coutltnte  the  boerd  of  arbitrament  referred  to 
In  tbe  agreement  of  October  4, 1879;  andettab- 


ruieewaaaa  folio  wa:  "Inaamnch,M,b7theteniM 


It  ia  agreed  tbat  the  said  eecond  paity  Aul,  be- 
fore further  proceeding  with  the  measurement, 
notlfjr  tbe  first  perty  tn  witting  what  points 
ther  expect  to  prove  and  the  character  (tf  the 
evidence  propoeed,  ao  that  the  said  first  party 
mv  be  ready  witli  tbe  rebuttln|;  evidence." 

(A  the  tame  day,  theplalntiliinTeaotioein 
writing  to  tbe  Levee  Board  that  Uey  would  In- 
troduce proof  before  the  board  of  arbitration 
upon  twelve  different  matters,  Including  theae 
[408]  three:  "4.  The  clause  in  the  contract  louchiog 
shrinkage.  Its  meaning,  and  the  ad^ication  ot 
that  question  try  the  chief  engineer  of  your 
Boora  prior  to  and  about  (iraultaneou*  with  the 
slgnlngof  tbeorlsinalcontnct."  "9.  Thedam- 
age  done  to  us  by  the  repeated  refiolshiog  of 
work  under  orders  <d  your  engineers."  "  11. 
The  delay  of  a  final  estimate,  of  vaiious  pay- 
ments, and  the  damage  to  us  arising  tbertfrom." 

On  tbe  next  day,  HicUe  wrote  a  letter  to 
Fleece,  begtuoing  thus:  "  In  srranglng  the  pre- 
liminaries to  OUT  organization  as  a  DOMd  of  ar- 
bltranwDt  on  the  question  of  difference  between 
the  Levee  Board  of  this  district  snd  Messrs. 
Psrtee  and  Stanaell,  I  am  notified  (bat  claims 
will  be  made  and  testimony  offered  deariy  in 
contravention  of  the  terms  of  the  agreement 
from  which  our  authority  is  to  emanate,  and  as 
such  proceeding  wotdd  render  oordeddon  un- 
ratlafactory  aodvcM,  I  cannot  proceed  further 
in  the  matter  unless  it  Is  distinctly  understood 
that  the  following  provislonB  of  the  contracls 
and  agreements  entered  Into  1^  the  said  parties, 
and  on  which  oar  autbodty  is  understood  to  be 
based, shall bestrictiy  observed."  Heproceeded 
to  pMBt  out  that  the  agreement  of  October,  4, 
1872,  did  not  permit  any  evidence  to  be  intro- 
duced except  In  rdation  to  tbe  measurement  of 
levee*;  and  also  stated  the  substance  of  the  fol- 
lowing provlrioni  in  tbe  specifications  annexed 


price  paid  tat  the  levee,  as  eallmaled  up  to  tma 
mde.  If  the  levee  be  found  deficient  in  heidit, 
uopes,  or  bsae,  or  not  to  have  tbe  full  aetmag 
on  top  and  slopei,  the  contractor  must  go  over 
it  immediately  and  correct  all  deflciendes.whai 
the  engineex  In  charge  will  run  a  test  level  over 
It  to  see  that  all  is  rl^t."  "AH  damage  or  In- 
jury to  the  w(^,  renilting  from  flood  or  other 
cause,  shall  be  sustained  oj  tbe  contractor  un- 
til finished  and  recdved  by  the  chief  engineer; 
and  no  woA  diall  be  leoelTed  until  fully  and 
completdy  finished  In  accordance  with  the 
above  specification*." 

To  this  lett«  Fleece  immedlalely  ieidled,con- 
tendlng  that  the  board  of  arbitrament  was  al- 
ready organized,  and  declining  to  discus*  In  ad- 
vance any  point  likely  to  come  bdoie  it.  A 
correspondence  of  six  weeks  ensued  between  ,..„» 
Mickle  and  Fleece,  hi  the  course  <rf  which,  after  1***^ 
mudi  dinute  upon  the  question  whether  CoU> 
had  beenln  due  form  accepted  as  <me  of  the  ar- 
bitrators. Fleece  derignated  him  anew  in  writ- 
ing, Uickle  declined  to  accept  him.  Fleece  of- 
fned  Hickle  the  choice  of  diner  of  several  other 
person*  in  Cobb's  stead,  and  the  CMtespondenco 
ended  in  Hlcklo's  inrisHns  on  Ibe  olttectiona 
made  in  Us  letter  of  December  18, 18T3,  and  In 
AeidaintUIs'  abandoning  tbe  arbitration. 

Tne  court  below  was  of  opinion  that  the  re- 
ceipt in  full  of  the  18th  of  June  had  been  wholly 
Mt  aside  by  the  wreement  of  the  4tU  of  Odabco', 
and  that  the  arburmtion  under  tliis  agreement 
had  failed  by  tbe  buit  of  the  defeodant;  and 
entered  a  decree  for  die  ptslnUfls  according  to 
the  final  estimate  of  Kli^petrlck. 

We  cannot  concur  either  in  the  reaeoos  or  In 
the  result.  In  our  view,  the  effect  of  the  agree~ 
nunt  of  tbe  4th  of  October,  1878,  was  to  lecog- 
nbcc  that  there  had  been  a  s^lement  in  full  be- 
tween the  pattiee,  or  the  amount  due  from  tb« 
Levee  Board  to  the  plaintiffs,  which  bound  both 
parties  as  an  accord  and  satlafacUon;  and  to 
agree  toopen  tbattettlement  to  this  extent  only: 
three  engineers,  to  be  appcrfnted  as  therein  pro- 
vided, should  measure  Ute  work  done  by  ibo 
plaintiff*.  If  their  eatimale  should  differ  from 
the  estimate  of  Mickle,  according  to  which  tbt 
settlement  had  l>een  made,  tbe  difference  Bbould 
be  paid  by  tbe  Board  or  refunded  by  theplaint- 
Ub.  The  stipulation  that  Um  three  en^eora. 
should  "conMitnte  a  board  of  arbitramoit  for 


ence  in  relation  to  the  subject  to  be  referred  to 
them.  H  sodi  measurement  by  tbe  arUlratoni 
should  not  modify  the  Mrtim**"  of  woik  done, 
or  if  tbe  arUtration  should  fall  without  fault  ia 
the  Levee  Board,  the  setttenent  stood. 

The  evidence,  the  substance  of  which  Is  abOTft 
recited,  satisfies  us  that  the  arbitration  did  not 
fail  by  any  fault  on  the  part  of  the  Levee  Board, 
but  by  reason  of  the  persistent  attempts  of  th» 

Elaintiffs,  against  the  steady  oppoaltitm  of  tbe 
evee  Board,  to  introduce  evidence  before  the 
board  of  artdtrament,  not  limited  to  tbe  quo- 
lion  of  measurement, which  was  the  only  matter 

■ubmttledtothlsBoard.buttouchingother   r^nsi 

en  which  bad  been  concluded  bv  the  con-    '■*"™' 

tracts  executed  and  the  settlement  maoe  between 
the  parties. 

Tke  Ttmii  U,  Aat  On  deerte  hdoit  mutt  la  fw> 
106  D.  8. 
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ttrtal  and  Ifte  tote  rmumdtd  with  dirteUmu  to 
nttf  a  dtent  ditmiming  the  bill. 

James  H.  MoKeniMT,  Clerk,  Sup.  Oonit,  U.  & 


£578)        TOWN  OP  ELGIS,  F(f.  in  Brr.. 
SAMUEL  HABSHALL  kt  ai. 

(BeeS.  a,  IS  otto.  STB-M.) 


tbe  batMli  from  wUoh  Ibe  ooupou  were  detaobed 
■zoeeded  tbat  Buin.  Mid  •ttbongli  tbe  point  kotumllr 
Utlmted  and  datennlned  In  the  aotloD  wm  the  va- 
Um.j  of  tbe  boadB,  and  tbe  jndmMiiit  would,  u  be- 


,  ..  -poo^ie'Sa^ 

and  tKHoT.  Stat- wbicb.u  amend- 
ed br  asotlon  8  of  Ibe  Act  of  FMruarr  16, 187G.  oh. 
77,  Italt  (be  turkdlotton  Of  tUa  MHut  to  tlKise  cBMa 
wbete  the  matter  In  dlapnttk  esoliuive  of  ootta,  ex- 

"-*-" -n  M- vahM  of  HMO,  have  ratanooeto 

rUoh  is  atKOUf  In  dispute,  la  the  pai^ 
e  In  «iiloh  the  Judsmmil  or  daoree 
aousm  HI  DB  lerlewed  has  been  rendeml,  and  do 
not  permit  this  oourt,  for  tbe  purpose  of  determln- 
Ins  Buob  sum  or  Talue,  to  estimate  It*  coIUIaikI  ef- 
fect In  a  aabaeqaeDt  suit  between  the  same  or  other 


IN  ERROR  to  tbe  arcuit  Court  of  the  nnit«i 
States  for  tlw  Dlstrfct  of  HiuneKiUL 
Hio  history  and  facts  of  Uie  case  sufBdeatlf 
appear  In  tbe  opinion  of  tbe  couri. 

Mr.  OordoB  E>  Cola,  for  plaintiff  in  error. 
Memn.  S.  IT.  Plnn«r  and  Tliomat  Wilton, 
tow  defendants  in  error. 

Mr.  JtutUe  MMtth«wa  delivered  the  optn- 
foo  of  tbe  cotirt : 

This  action  was  brou^t  bv  tbe  defendants 
Is  error,  being  dtlzena  of  Wisconsin,  against 
tbe  plaintiff  &i  error,  to  recover  tbe  amount 


detacbcd  from  tnonldpal  bonds,  alle^  to  have 
bees  issued  by  tbe  Town  of  Elgin,  in  aid  of  a 
ntUroad  company.  Tbe  defense  sel  up  was  that 
tbe  bcmdi  and  coupons  were  void,  the  statute, 
under  tbe  assumed  sutborily  of  which  they  bad 
lie^n  Issued,  being,  as  was  alleged,  unconstitu- 
tioiuiL  Tbe  cause  was  tried  by  the  court  with- 
out Ibe  intervention  of  a  jury,  and  it  ia  part  of 
tbe  finding  of  the  court  that,  at  the  time  of 
rendering  Oie  Judgment,  tbe  defendants  In  error 
were  tbe  owner  of  the  bonds  and  coupons  men- 
tioned in  tbe  compUnt,  and  Judgment  b  given 
for  the  amount,  |I,660.T5,  due  thereon,  being 
for  the  interest  on  fifteen  bonds  of  (.VM  each. 
The  case  has  been  fuDy  presented  In  arfni- 
Dwnt  upon  ita  merita,  as  tbey  appear  from  tbe 
findings  cf  the  court,  but  aa  we  consider  our- 
■elves  obliged  to  dismiss  tbe  writ  of  enor,  for 


NonL-JvrfidlcMm  of  17.  &  Suprenw  Oourt  de- 
>w™  on  amoiail ,-  (nttreit  cannot  bt  aildtd  to  gtvt 


thlna  itmanded  naii  ht 
•U  ietQinut  rtgant  to  mm 
Gordon  T.  Ofden, »  n. 


want  of  jurisdiction,  we  have  considered  no 
other  question. 

Tbis  Queetion  is  anticipated  by  the  counsel     [STB] 
for  tbe  plaintiff  in  error,  irtio,  while  admitdug 
"'■*"'■  judg- 

J,  yet 

maintains  that  tbe  value  of  tbe  miner  in  ols- 

iiute  la  In  excess  of  that  sum,  because  tbe  de- 
endants  in  error,  being  the  holders  and  owners 
of  the  bonds,  to  tbe  amount  of  97,B00,  have  ob- 
tained, by  tbe  present  ludgment,  an  adjudica- 
tion, conclusive  upon  tne  plaintiff  in  error,  aa 
an  estoppel,  of  its  liability  to  pay  tbe  entire 
amount  of  the  principal  sum. 

It  is  true  that  the  point  actually  litigated  and 
determined  in  this  action  was  the  widlty  (^ 
the  bonds,  and  aa  between  these  parties,  in  any 
subsequent  action  upon  other  coupons,  or  upon 
the  bonds  themselves,  this  Judgment,  sccormng- 
to  the  principles  stated  in  OnunweU  v.  Bae  Co., 
94  U.  S.,  361  [XXIV.,  IBS],  might,  and  as  to  all 
(questions  actually  adjudged,  would  be  conclu- 
sive as  an  estoppel. 

And  accordingly,  the  plaintiff  in  error.  In 
support  of  Ibe  junsdiction  of  this  court,  reliea 
on  what  vfas  aaid  in  Troy  v.  Etaia.  97  U.  8.,  1 
[XXIV.,  941],  that,  "PMma/aei«.  the  Judgment 
against  a  defendant  in  an  acuon  for  money  is  tbe 
measure  of  our  jurisdiction  in  his  behalf.  This 
prima/aeie  case  continues  until  the  contrary  is 
shown ;  and  if  Jurisdiction  b  invoked  because 
of  the  collateral  effect  a  judgment  may  have  in 
another  action,  it  must  appear  that  the  Judg- 
ment conclusively  settles  tbe  rights  of  tbe  par- 
ties in  a  matter  actually  in  dispute,  the  sum  or 
value  of  which  exceeds  the  required  amount," 
The  point  was  not  involved  In  tbe  decision  of 
that  case,  as  the  writ  of  error  was  in  fact  dis- 
missed, and  what  vms  ^d,  in  the  opinion, 
seems  to  have  been  rather  intended  as  a  conces- 
sion for  the  sake  of  argument,  than  aa  a  state- 
ment of  a  conclusion  of  law.  Tbe  inference 
now  BOueht  to  be  drawn  from  It  we  are  not 
able  to  adopt.  In  our  opinion,  sections  691  and 
683,  Rev.  Stat,  which  Umit  the  Jurisdiction  of 
this  court,  on  writs  of  error  and  appeal,  to  re- 
view final  Judgments  In  civil  actions  and  final 
decrees  in  coses  of  equity  and  admiralty  and 
maritime  Jurisdiction,  to  thoae  where  Ute  mat- 
ter in  dispute,  exclusive  of  costs,  exceeds  the 
sum  or  value  of  tS.OOO,  have  reference  to  the 
matter  which  Is  directly  in  dispute,  in  the  par- 
ticular cause  in  which  Uie  judgment  or  decree, 
cougbt  to  be  reviewed,  has  been  rendered,  and  [Ksn] 
do  not  permit  us,  for  tbe  purpose  of  determin- 
ing its  sum  or  value,  to  estimate  Its  collateral 
effect  in  a  subaequent  suit  between  the  same  or 
other  parties. 

Tbe  rule.  It  is  true,  is  an  arbitrary  one,  aa  it 
is  based  upon  a  fixed  amount,  representing  pe- 
cuniary value  and,  for  that  reason,  exciuocs 
the  Jurisdiction  of  this  court,  in  cases  wUcb 
involve  rights  that,  because  they  arc  priceless, 
have  DO  measure  In  money;  Lee  v.  Lee,  8  Pel., 
a :  Pratt  v,  Fitihvgh,  1  Stack,  8T1  [66  U.  B.. 
XVII.,  SOel;  Barry  v.  Mercein,  6  How:.  108; 
SMrrotev.S(«>n7,3Wall.,B7[70U.8.,XVra., 
w]:  but,  as  it  draws  the  boundary  line  of  juris- 
diction, it  Is  to  be  construed  with  strictness  and 
rigor.  As  jurisdiction  cannot  be  conferred  by 
consent  of  parties,  but  must  he  iriven  by  the  law, 
so  it  ought  not  to  be  extended  by  doubtful  con- 
structions. 


ib.Gootj^lc 
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Bvnxta  Cora*  or  t 


I  nsmD  SUTBfl. 


Undoabtedlf ,  Coagnm,  In  cauUlahlng  «  rnls 
in  ddermining  the  appelkte  Jurlsdlctfam  of 
this  oonrt,  Hiioiig  other  reasoiu  of  convenience 
that  dictated  the  adoption  of  the  mon^  value 
of  the  matter  la  dispute,  bad  In  view  that  It 
-vu  predae  and  deflnlte.    OrdlnarDj,  It  would 


lira 


n  the  bMlnning.  ai  a  aultaMe  mode 

^  aacertalning  the  fact,  and  brloslng  It  upon 
tfaereoonl  imianuonv.  mneaa.iDiU.Mi 
Omtnt  V.  Sttad,  4  Dall..  9S;  U.  8.  v.  Brig  (Tn- 
im,  4  Ciandi,  216.  But  the  fact  of  value  in 
exceaa  of  the  tunlt  mutt  afllnnatlvely  appear  in 
the  record,  as  thos  constituted,  as  it  is  essential 
to  the  ezutence  artd  eserdse  of  JurisdictloD. 
This  conn  will  nut  proosed  In  any  case,  unleoa 
fta  right  and  duty  to  do  so  are  apparent  upon 
the  face  of  this  record. 

The  buigoage  of  the  rule  limits,  by  Its  own 
force,  the  required  valuation  to  the  matter  in 
dispute,  in  the  particular  action  or  suit  in  which 
the  Jurisdiction  is  invoked;  and  it  piaiulr  ex- 
cludes, bya  necessary  ImplIcaUon,  any  eeumate 
of  value  as  to  any  matter  not  actually  tbe  sub- 
ject of  that  Utigatiun.  It  would  be,  clearir,  a 
violation  of  tbe  rule,  to  add  to  the  value  of  Oie 
mailer  determined  any  eOlmale  In  money,  by 
[SSIl  I''*''™  of  (^  probative  force  of  the  Judgment 
itaelf  in  some  subsequent  proceeding.  .That 
,  would  often  depend  upon  coDtingendee,  and 
misfat  be  mere  conjecture  and  speculation, 
while  the  statute  evidently  contemplated  an 
actual  and  present  value  in  money,  determined 
bv  a  mere  inqiecdon  of  the  reooid.  The  value 
<a  the  Judgment,  as  an  estoppel,  depends  upon 
whether  It  could  be  used  In  evidence  In  a  sncMe- 
quent  action  between  the  same  parties:  and  yet, 
before  the  prindpal  sum.  In  the  present  case.or 
any  futon  Instsiilmenta  of  interest  shall  have 
liecoaw  due,  the  bonds  may  have  been  trans- 
ferred to  a  stranger,  for  or  against  whom  the 
present  Judgment  would  not  te  evidence.  And 
in  every  snch  case,  it  would  arise  as  a  Jurisdic- 
tional questtoi,  not  bow  much  ts  the  value  of 
the  matter  Anally  determined  hetwem  the  par- 
ties to  the  suit,  but  also,  ^lether  and  In  what 
«ltcumstsncM  and  to  what  extent  tite  Judg- 
ment will  oondude  other  controversies  there- 
after to  arise  between  them,  and  thus  require 
the  trial  and  adjudication  of  issuable  matter. 


>t  the  actual  value  of  Ibe  Judgaent  sought 
to  be  reviewed  which  coDfera  Jurisdiction,  oth- 
«rwlBe  It  might  be  required  to  hear  evidence 
-thatltcouldnotbecollecled;  but  it  Is  the  nom- 
inal or  apparent  sum  or  value  of  tbe  subject- 
matter  of  the  Judgment.  It  is  imposrible  to 
foresee  into  what  mazee  of  speculation  and  con- 
jecture we  may  not  be  led  Irf  a  departure  from 
the  simplicity  of  the  statutory  provision. 

Accordingly,  tbis  court  has  uniformly  been 
atrict  to  adhere  to  and  enforce  it. 

In  Grant  v.  U'Ete,  1  Pet.,  248,  It  refused  to 
tdte  Jurisdiction,  beeause  tbe  value  of  the  prem- 
ises, the  title  to  which  was  involved  in  that  ac- 
tloB,  was  less  than  the  JurisdictloDal  limit,  al- 
though Ihey  were  part  of  a  larger  tract,  held 
under  <me  title,  on  which  the  lecoveiy  in  eject- 


quired  to  give  this  court  Jurisdiction  on  a  wilt  of  [S8t] 
error  \  butln  giving  Judgment  for  the  plaintiff  be- 
low, for  any  sum  at  all,  the  court  neoeatarily 
passed  upon  a  defense  of  the  defendant,  set  up 
bvway^  answerio  the  nature  of  a  oounler- 
claim,!tialst{ng  upon  an  equltaUe  right  to  aooD- 
veyance  of  the  land,  out  of  which  it  was  allied 
the  rent  Issued,  and  the  value  of  whkh  was  in 
excess  of  the  limit  required  for  tbe  jurisdiction 
of  the  court.  The  eOect  of  the  Judgment  was 
to  adjust  tbe  legal  and  equitable  claims  of  the 
parties  to  the  subject  of  the  suit,  which  was,  not 
merely  the  amount  of  tbe  rant  claimed,  but  the 
title  of  the  respective  partlea  to  the  laud.  On 
that  ground  alone  the  Jurisdiction  of  tbe  court 
was  upheld.  , 

ffnw  ▼■  OawAard,  97  t.  8.,  OU  [XXIY., 
llOei,  and  Tinlman  v.  Nat.  Bk..  100  U.  8.,  6 
[XXV.,  680),  an  InsUooei  of  the  strict  appli- 
cation of  tlierule  limiting  ttie  Jurisdiction  to  the 
amountactuallylndlspulein tbesult;  ofwhich 
a  similar  example  is  found  in  Parker  v.  MorriU 
[anfa,  72],  decided  at  tbe  present  Term. 

Inieed,  so  strictly  has  It  been  ^>pllod,  that, 
in  cases  whera,  althou^  the  entire  matter  in 
dispute  in  the  suit  exceeds  in  value  the  Juris<llc- 
tlonal  limit,  nevertheless,  if  there  are  several 
andseperate  interests  In  that  sum,  belonging  to 
distinct  parties  and  constituting  mstinct  causes 
of  action,  althou^  actually  uiuted  In  (hm  suh 
and  nowing  out  of  tbe  same  transaction,  the 


apply  this  principle  in  several  cases  at  tbe  pres- 
ent Tern.  Et  par1»  R.R  0».  [ante,  78];  Ad- 
anu  V.  OriUendm  [anfa,  99]:  Loan  S  Trial  Co. 
y.Walerman[aiae,  US];  StmeaY.Bmith  [ants, 
ISO].  In  some  of  theee  cases,  the  value  en  the 
matter  in  dispute,  actually  determined  against 
tbe  party  Invoking  our  appellate  Jurisdiction, 
actually  was  largely  in  excess  of  lis  HmlL  and 
yet  its  exercise  was  forbidden,  because  it  was 
divided  Into  distinct  dtims,  no  one  of  which 
wassufflcientofitsdf  to  entitie  either  party  to 
an  appeal,  although  tbe  decision  In  one  was 
necessarily  the  same  in  all,  because  rendered 
upon  prensely  the  same  state  of  facts.  AusseU 
V.  8biTLidl.\mj}.  8.,80S  [XXTI.,  969]. 

To  entertain  Jurlsmctlon  in  the  present  case 
would  be,  in  our  opinion,  to  unsetue  the  prin- 
ciple of  construction  by  which.  In  all  the  cases. 
referred  to,  this  court  has  been  guided.  Tht  [S8S1 
vrit  of  error  it,  aetordingly,  ditmtmed/br  nant 
ttfjuritdittion. 

Trueiopf,    tnt: 


.,sia,MSiiaBu.H„in. 

Town  ef  FtatitvieiB,  Plff.  la  Etr.,  v.  Amwef 
MarthaU  eL*\. 
Argued  I?  same  counsel  and  decided  at  sania 

JfV.  Jutttx  K»ttknra  delivered  the  opin- 
ion of  the  court; 
This  caae  does  not  differ  in  any  mUerial  n- 

,-   loecs. 

D,g,tze:JbyL.O' 


tpect  from  that  of  tbe  Tbwn  ^  ^r^n  T.  JTurtUI 
{mta,  8491,  in  whlcb  tlie  wnt  of  error  hu  been 
diimlawd  for  want  of  jurladlctloa,  the  rttlue  of 
the  matter  in  dispute  being  len than  tO  '~~ 
Fbr  tiutam*  rtatm  Oe  wit  qfemrin  Mi 
WMut  aim  be  aUmimed;  anditi»»a«rd»rtA 
Thnoopr'  T^at: 

JaiiuiH.ltaKe(uwr>  Clerk,  aiip.OoiiTt,n.  B. 


16M1     TOWN  OF  RED  ROCK,  Fiff.  in  E 
JAC0BA.'H£NRT. 

(See  a  c  u  Otto,  eas-«e.) 


■loD  a<  a  punoee  to  rvi^el  a  pricv  law,  K 

npeal  tt  unleM  the  tir»  Aon  at«  In  Inec 

«0tt0tot,  or  onkM  Ute  later  MBtataaorcnllie  whole 
■nnuid  oeoupied  br  the  earlier  and  li  olaarir  In- 
tended aa  a  anbatnutslorlt:  and  tba  Intention  of 


toBOtboTlaetlieta 
tta*  to  aid  In  Oe 
___.  — ^  —  TonntjrleooBimonlobothipTOraLtbe 

lotimeal  the  (dder  Act,  either  toMly 

ornutlaUr  M  to  (oeh  ooiintr. 

K  WbereamltmdotMiiMnj  baa  fuQir  oonpUed 
wKh  all  the  ocmdlUone  upon  whioh  a  town  had 

MJeed  to  '^!Su'S%^Ci!LVJ^!SS£3Si^i^^' 


TN  ERROR  to  the  Cinniit  Court  of  the  United 
X    Btatea  for  the  District  of  Minneauta. 
The  hlMoiT  and  factaiqipeariBtbe 

StatonMU  of  the  cue  b]r  Jfi-.  >AM<fM  Woods) 

The  LMlalatateoftbe8tat«of  >QaoeM>ta,(Hi 
Xarch  e,  1868,  paved  an  Act  entitled  "An  Act 
to  Authorise  the  Towu  In  PQlmore,  Hower, 
Fncbom,  Farlbnalt,  Martin  and  Jackson  Conn- 
tiea.  to  Imie  BoDda  to  Aid  In  the  ConMractioo 
of  aaj  Railroad  Running  Into  or  thiou^  Said 
Oountiec.''  The  first  three  aectioni  of  tua  Act, 
whldi  we  the  onl;  ctom  material  to  lltia  case, 
were  aafoHowa: 

"Seclicm  1.  Each  town  In  the  Countlei  of 
FUlDtOTe.  Hoirer,  Freeborn,  f^rlbault,  Martin 
and  jncluon  la  authorized  to  issue  bonda  as  here- 
inafter provided,  to  aid  in  tlio  coiiBtnictioQ  of 
tnj  railroad  running  into  or  proposed  to  be 
biuh  through  ehberorall  of  the  counties  afore- 
aaid. 

Sec  S.  S^  bonds  (hall  be  inned  in  sums 
of  not  leie  than  one  hundred  dollars  each,  may 
hear  interest  at  ante  not  exceeding  ten  per  cent 
1,  pajsble  annually,  ana  shallrui 


„    lliy  the 

..a  of  the   board    of  mperviion,  and 

oounteisigned  bytbe  town oletkofsudi towns; 
and  the  windpal  and  iuteiert,  as  they  become 
due,  ahall  be  pi^ble  to  the  person  or  oorpora- 
tiooto  whom  they  shall  be  bsoed  orbeanr,  on 


See  UOrol 


Sec  8.  Any  town  in  either  of  the  aforeMid 
counties  may,  at  any  usual  or  regularly  caUed 
spedAl  meeung,  by.  rote  of  a  majority  of  the  le- 
gfX  TOtpn  of  such  town  present  and  voting,  fix 
the  amount  and  siEe  of  bonds  to  be  issued  by 
such  totm,  the  rate  of  intetest  and  the  date  of 
paymoit  of  all  and  any  thereof,  and  the  person 
or  corporation  to  whom  the  same  shall  be  Is-  [5971 
stied  and  made  payable,  and  the  tlmeat  which, 
and  the  tennsand  condltlona  upon  which,  the 
same  wIU  be  isBoed;  and  such  town  may,  at  such 


ma  amended  by  substituting  thirty  instead  of 
ten  yean,  asthe  limit  of  timeatorwlthln  which 
the  Donda  were  to  be  made  p^able. 
'  While  Uiis  law,  tbua  amended,  was  infOToe, 
to  wit:  on  Hay  9, 1869,  the  Soutbem  MInneaola 
Baflniwl  Company,  b)  Clark  W.  Thompson, 
its  general  manager,  tnade  the  following  propo- 
siUMi  to  oert^n  towns  in  the  Coonttea  of  Mow- 
er and  FOlmoro,  among  which  was  the  Town 
of  Red  Rock,  the  pUmU  in  «nor: 

"  I  propose,  in  the  name  of  tbe  Southern  Mln- 
neeota  Railroad  Gompttny  to  buDd  and  put  in 
operation  the  Sootbero  Minnesota  Raflroad, 
from  its  |R«sent  terminus  In  FUbnore  Conutv 
to  some  pt^t  on  the  Minnesota  Ceotnl  Rail- 
road, 00  or  beforo  the  thirty-flnt  day  of  Decem- 
ber, one  thousand  eight  hundred  and  sevot^- 
two,  on  the  following  oondltkuw,  to  wit: 

That  the  foUowinz  towns  In  Fillmoie  and 
Mower  Counties  sbwl  vole  and  certify  to  the 
Boutben  Minnesota  Railroad  Company  the  fol- 
lowing' amount  of  bonds  of  thefr  respective 
towns,  payable  in  twenty  ye«n,  with  seven  per 
cent  annual  Interest:  Fillmore,  fifteen  thousand 
dollars;  Spring  Valley,  twenty-fire  thousand 
dollais;  Xnnkforl,  fifteen  thousand  dollars; 
Grand  Ibndow,  fifteen  thousand  dollars;  Red 
Rock,  twenty-five  thousand  doUara,  and  Wal- 
than,  fifteen  thousand  dollars;  the  bonds  not  to 
bedeUverad,  andtbelnterestDOtlocommenoe, 
— «  __>^  completed  road  shall  reach  the  town, 
_  point  as  far  west  aa  the  easura  line  of 
tlM)  town,  voting  the  aid.  if  said  fond  sltall  be 
'' —  by  ue  time  spedflea." 

Iby  U,  1860,  a  special  meeting  of  the  le- 
gal votois  of  the  Town  of  Red  Rock  was  heM, 
at  which  the  following  reeolutlona  were  paased 
by  a  majority  of  the  legal  voters  pieeent  and 


voting  at  asM 
"AstJMf, ' 


,  That,  uniJer  the  provisions  of  an 

Act  of  the  LegishtturB  of  the  State  of  Minnesota, 
entitled  'An  Act  to  Authorise  tbe  Counties  of 
fillmoie,  Hower,  Pnebom,  EWbault,  Martin 
and  Jackson  to  laue  Roods  to  Aid  In  the  Con-  ,^001 
structlon   of  any  Railroad  Running  Into  or  i»«<»i 
throni^  Said  Counties',  the  Bapervison  of  the 
Town  of  Red  Ro<^  Mower  County  .Hlniuaota, 
and  their  aaccesKira  in  t^ce  be  sjid  are  here- 
sntborized  and  requbmd  toiasne  and  deliver 
Soutbem  MlnneeoU  Railroad  Company  the 
bonds  of  ssld  Town,  with  Interest  coapona  at- 
tached, to  the  anxmnt  <A  twenty-five  thousand 
didkrs,  sudi  bonds  to  bear  inUnst  at  the  rate 
ven  per  centperannnm,  payable  annually; 
_    bonditobelawiedlndgiomlnatiflnsotBot 
less  than  one  thousand  doDars  each,  and  to  ba 
tyable  in  twenty  yean  from  their  date,  and  to 
I  signed  by  the  ckalmutn  of  said  Board  of  8n- 

iki 
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perrlson  and  attested  by  the  clerh  of  Mid  Town, 
whenever  uld  railroad  company  shall  have  com- 
pleted its  said  road,  from  its  preaent  termlua- 
tloD,  Fillmore  County,  to  some  point  within 
one  bund  red.  rods  of  the  southeast  comer  of  the 
northeast  quarter  of  section  nine  In  township 
one  hundred  and  three  north  of  nage  serenteen 
west,  and  shall  have  established  aregular  freight 
and  passenger  depot  and  aie  doing  buaineaa 
therefrom. 

lietolved.  That  the  bonds  shall  not  be  issued 
or  delivered  to  Raid  company,  and  no  obliga- 
tion incurred  by  said  Town  by  voting  of  Uis 
reaolutlon,  unless  said  company  shall  hsTecom- 

Sleted  said  road  to  said  pomt  by  the  thirty-flrat 
ay  of  December,  one  Inousand  eight  hundred 
and  Beventy-two." 

Prior  to  the  issue  of  the  bonds  mentioned  in 
these  resolutions,  the  THilroad  company  nevei 
formally  agreed  in  writinc  to  the  terms  and  con- 
ditions on  which  the  bonds  were  voted,  but  in 
the  faU  -of  IBeS  it  located  Its  road  between  the 
points  and  upon  tl»  line  mentioned  in  the  res- 
olution of  tne  Town  of  Red  Rock  above  set 
forth;  and  in  December  of  that  year  let  the  con- 
tract for  constructing  that  portion  of  its  line  so 
located,  and  the  work  of  construction  was  at 
once  begun  and  was  carried  on  duringUie  win- 
ter, spring  and  summer  of  the  year  1870. 

Beiore  the  cloee  of  the  summer,  and  more 
than  two  years  before  the  time  Azea  in  the  res- 
olution of  the  Town  ttf  Red  Rock,  the  railroad 
company  had  complied  with  all  the  terms  and 
conditions  of  that  resolution,  and  had  completed 
Its  road  between  the  points  and  upon  the  line 
prescribed  In  the  resolution,  aad  had  built  the 
depot,  and  was  "doing  business  thereupon." 

Whereupon,  in  pursuance  of  the  proposition 
mode  to  the  railroad  company  In  said  resolution 
of  Hay  16. 1889,  the  Town  of  Red  Rock,  on 
March  B,  1871,  issued  to  the  Boutbem  Minne- 
sota RaOroad  Company  twenty-Bve  bonds  of 
tl.OWeacb,  falling  due  in  twenty  years.  The 
ricckai  '•onda  referred  on  their  face  to  the  law  of  the 
isiwj  gtg^  2QJ  (l,g  ^^  (,(  ^ig  ]gg^  voters  of  the  Town 
of  Red  Rock,  bv  which  it  was  supposed  the  Is- 
sue of  the  bODiu  was  authoriied.  and  they  re- 
cited that  the  railroad  company  had  fully  per- 
(oncedtbe  conditions  upon  which  the  Town  had 
promised  to  Issue  the  bonds. 

After  the  Issue  of  the  said  bonds,  and  before 
the  maturity  of  the  first  coupons  thereunto  at- 
tached, the  Boutbem  Minnesota  Railroad  Com- 
pany, which  WHS  then  the  holder  of  aald  bonds 
and  coupons,  sold,  transferred  and  delivered 
the  bonos,  mth  all  the  coupcHis  appertaining 
thereto  attached  to  the  aame,  to  the  p^otifF,f or 
the  consideration  of  (MO  in  money  for  eacb  of 
■aid  bonds,  such  prioe  then  being  the  full  mar- 
ket value  of  the  same,  which  money  was  forth- 
with paid  hj  the  plalntUf  to  the  said  company. 
Al  the  Ume  of  such  purcbaN  and  paymnt  of 
such  money,  the  plaintUIliad  no  knowledge  of 
any  of  the  apedd  Acts  of  Legislature  li«rein- 
after  mmtioned,  and  no  knowledge  of  the  pro- 
ceedings of  the  electors  or  other  authoritie*  of 
the  said  Town  of  Red  Rock,  exc^  what  he  de- 
rived from  the  recitals  contained  In  the  said 
bonds. 

This  salt  was  brought  upon  coupons  which 
bad  fallen  due  since  t&e  defendant  In  error  be- 
came the  holder  of  the  bonds. 
The  defense  set  up  on  the  trial  In  the  drculi 
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court  was  this:  that,  before  the  raOroad  com 
pany  bad  fully  complied  with  the  conditions 
upon  which  the  Town  of  Bed  Rock  had  pro- 
posed to  issue  its  bonds,  to  nit:  on  March  0, 
1870.  the  Legislature  of  Minnesota  passed  an 
Act,  the  sections  of  which  pertinent  to  this  case 
areasft^ows: 

"Bee.  1.  Each  township  and  villafre,  town 
and  inctmonted  city  in  the  Counties  ol  Mower, 
Dodge,  Gfoodhue  and  Dakota,  by  a  vote  of  a 
majority  of  the  supervisors  of  any  township,  or 


may  create  and  Issue  its  bonds  with  interest 
coupons  attached,  to  aid  in  the  construction  of 
any  railroad  runidng  into  or  proposed  to  be 
built  through  either  or  all  of  the  counties  afore- 
said. 

Sec.  2.  The  majority  of  the  supervisoiB  of 
any  township,  or  uie  majority  of  the  village, 
town  or  city  council  of  any  such  village,  town 
or  city  In  tne  aforesaid  counties,  may  fix  tbe 
amount  and  size  of  the  Ijonds  to  be  issued  by 
said  townsliip,  village,  town  or  [:ity,  the  rateiif 
interest  and  the  dale  of  payment  of  all  or  any 
part  thereof,  and  the  person  or  corporatiou  to 
whom  the  same  shall  be  issued  and  made  pay- 
able, and  the  time  at  which,  and  the  terms  and 
conditions  upon  which  the  aame  shoD  be  issued 
to  such  corporation. 

Sec.  8.  Before  tbe  bonds  are  issued  In  any  rfwu^^ 
township  or  incorporated  village,  town  or  city,  '■^•'••J 
the  question  of  issuingthem  shall  be  submitted 
to  the  legal  voters  thereof  by  the  supervisors  of 
said  township  or  by  the  council  of  said  villagt;, 
town  or  city.  And  the  supervisors  of  town- 
shipe  and  common  councils  of  said  villages, 
towns  and  cities  are  hereby  authorized  to  ap- 
point and  call  special  elections  for  such  pur- 
poses, which  elections  shall  be  called  and  con- 
ducted in  such  form  and  manner  as  electiMia 
are  usually  conducted  In  such  townships,  vil- 
lagei,  towns  or  cities." 

The  Act  further  provided  (hat  if  the  majority 
of  tbe  voters  at  sucn  election  voted  for  the  issue 
of  the  bonds,  the  said  supervisors  or  the  said 
iximmon  council  should  cause  the  bonds  to  be 
delivered  to  the  railroad  company  whenever  it 
should  have  complied  with  the  terms  and  con- 
ditions upon  which  tbe  bonds  were  to  be  Issued. 

Afterwards,  to  wit:  on  March  2, 1871,  and  be- 
fore the  bonds  in  controversy  were  Issued,  the 
Legislature  amended  tbe  1st  section  of  the  Act, 
~  as  to  make  it  read  as  follows: 

"Sec.  1.  Eacb  township,  village,  town  aad 
tncorporated  citv  In  tbe  counties  of  Mower, 
Dodge  andOooohue,  by  a  vote  of  amajorityof 
the  supervisors  of  any  township  or  of  the  ma- 
jority of  the  city  council  of  any  such  village, 
town  or  city,  subject  to  the  approval  and  reUfi. 
cation  of  the  legal  voters  of  uld  township,  vi|. 
lage,  town  or  city,  as  hereinafter  proviaed,  may- 
create  and  issue  its  bonds,  with  intereat  coupoaa. 
attached,  to  aid  in  the  cotutruction  of  any  rail- 
road running  Into  or  proposed  to  be  built 
through  either  or  all  the  counties  aforesaid." 

This  was  foUowed  by  a  npealing  section,  a* 

"Sec.  9.  All  Acts  and  parts  of  Acta  inconalau 
ent  with  tbia  Act  are  hereby  repealed." 

The  contention  of  the  Town  of  Rod  Rock  In 
the  circuit  court  was  that  tbe  Act  of  1688,  un- 
der whidi  it  was  claimed  Uiat  tbe  bonds  had 
IM  C.&, 
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iMMi  isfued,  had  been  repealed  by  the  above 
mndoned  Acta  of  1870  and  1871.  Upon  ttila 
qoaatioii  tiM  Jndgea  of  tbe  Oircult  Court  wen  di- 
vided in  (qitnlon.  In  aoooidance  irlUi  the  opin- 
ion 4^  the  prartdliw  Judge,  jadgmKit  waa  Ten- 
dered In  Cavor  of  the plaullff,  and  thequeation 

tqonirtilGh  theJudnediT — ^ —^--j  .- 

thia  ooott  tot  Ua  dedahm. 


_!.  Cols,  for  plaintiff  In  error. 

,  OIoD^  and  E.  0.  Bagtn, 

for  dfltiSDdaat  fat  enor. 

Jfr.  JtMtfw  W«oda  d^dlvered  the  opinion  of 
Ibaconit: 

Tbe  Slatnte  of  March  5,  1870,  la  an  afflrma- 
tiffl  Act,  «m1  oontMna  no  «ipnaa  repeal  of  the 
Act  of  March  8. 180&  The  qoMtSon  ia,  there- 
Icn,  whether  the  former  Act  repeala  the  latter 
by  impUcatl<«L  Tbe  kanlng  cd  the  conits  ia 
agalnatiAwalabrlmidication.  U.  8.  v.7)pten, 
llWalt,  W(re  U.  sT^STlSffl.  and  if  it  be 
voarible  to  tecondla  two  atatnto,  one  will  not 
•fee  held  to  repeal  the  other.  i&Oacl  v.  SmOh, 
1  Blai^  4N  (M  U.  B.,  XVn..  318<. 

It  waabeldby  thk  oonrt,  in  theciae  of  Whod 
■<r.  U.  8.,  IS  Pet,  H9,  that  a  repeal  bv  Implica- 
tion must  be  by  "Neceanry  impllcauon;  for  it 


IntlTeor 

In  the  cue  of  U.  8. 
-wna  declared  by  Mr.  JtuHee 

flMCOurt,  that  "  It  Ei  when  tbe  later  Act  pi , 

■howB  that  it  waa  Intended  aa  a  aubatitute  for 
tbe  lormet  Act,  that  it  will  opecsie  a*  a  rapeal 
of  that  Act." 

So  tn  tbe  caie  <rf  Andnwn'a  TfabitM?,  1 1  WaD. 

" —    " wrt  laid,  Jfr 

n,  that"  When 


«(a  ha  U.  8.,  XX..  ass],  tUa  court  laid,  Jfr. 
Jiutiet  Strong  ddiToing  itaoidnlon,  that' '  When 
the  poweia  and  dliectiMia  onder  the  aeveral  Acta 


Inthecaaeof  £*iMT.  CbrtMB  fanft,  W],  de- 
cided at  the  pceMnt 'Arm.  tbe  C%V  •'^^'tf^  ez- 
pmataurtiia  eplnkia  ot  the  comt,  ax  tUa  imnt 
■aid:  ■'wbOe  rmeala  by  impllcatkin  are  not 
Carored,  it  ia  wdl  aettled  that  when  two  Acta 
are  not  in  all  reapeota  lepagDant.  if  the  later 
Act  oovete  the  wbcde  anl^ect  ol  toe  eadier  and 
^mbracea  new  pnivldona  which  ^^ly  ahow 
that  the  bat  wat  intended  aa  aaubatltnte  for  the 
lint.  It  will  operate  aa  a  repeal."  Bee,  alao, 
MiT^Mik  T.  Jfyu^.  30  Wall,  S90  [87  U.  B., 
Tnm,  4M]. 

The  reaoh  of  the  anthotiliea  died  ls,that  when 
«n  afflnnatiTe  aiatnte  oontaina  no  ezpreaaioD  of 
a  purpoae  to  repeal  a  prior  law,  it  doea  not  te- 
peid  u  nnleaa  tite  two  Acta  ate  In  brecondlable 
GOolUc^  or  nnleaa  tbe  later  atatnte  coren  tbe 
1  whole  ground  ooonpted  by  the  cariler  and  ia 
eka^  faUended  a*  a  rabatitnle  for  it,  and  the 
latonUon  of  the  Lc^lalature  to  repeal  moat  be 


Ooldad  by  tUi  rule,  we  an  toaetUe  theqnea- 
tion  inwn  inlch  the  Jndgea  of  tlie  Circuit  Court 
wm  divided  in  opinion. 

It  moat  be  conceded  that  while  the  Act  of 
1808  toqnina  only  the  vote  of  a  majority  of  the 
leffd  Vetera  of  the  town  befon  the  bonds  aa- 
thcclaed  thereby  could  be  lawfully  iamied,  Uie 
AM  of  1870  require*  a  vote  of  n  m^}orin  of  tbe 
anpervlaota,  as  well  aa  a  vote  <tf  the  majority  of 
See  IB  Ono. 


the  condittona  upon  which  the  towna  of  Mower 
Gonntv  wen  authorized  to  lasoe  Uudr  bonda 
were  luSerent  under  the  two  Acta.  Nevertbe- 
of  ophiion  that  the  Utter  Act  waa 


xae  lor  uie  lormer.     i  iub,  wb  uiuik,  1 
pprar  from  the  following  considenUlons: 

The  Act  of  1808  author^ed  the  taaueot  bonda 
ttownaofflvei 

irPreebom.F  _ 

aon.  Tbetnjqioi  HinneBoUdlacloeeethefact 
that  th^  form  apartof  the  southern  tlei'of  the 
countlee  of  tbe  Bute  and,  bM^nning  at  the  HU- 
alaaippi  Kver,  extend  In  aright  line  from  eaat 
to  weet  in  the  order  named  in  the  Act.  It  ap- 
pean  &om  tbe  record  that,  prior  to  tbe  poseage 
of  the  Act  ot  1868,  the  Southern  MlnnesMa 
lUlroad  Company  waa  chartered  and  empow- 
ered to  conatruct  and  use  a  railroad  from  the 
MiaaiaBlppi  Blver  weatward  acroaa  the  State  of 
Minnesota  to  its  weatem  boundary.  TUa  fact 
makea  It  reaaonably  clear  that  the  object  of  the 
Act  of  1868  waa  to  authorize  tbe  towns  of  the 
countiee  named,  to  issue  their  bonds  in  aid  of  the 
construction  of  that  line  of  railroad. 

The  Act  of  1870  authorizes  the  towns,  etc., 
of  the  Counties  ot  Ifower,  Dodge,  Goodhue  ana 
Dakota,  to  ieaoobonds  to  aid  in  the  construction 
of  any  r^lroad  running  into  or  proposed  to  be 
builttbroiigbeltheroraUof salacountlea.  The 
map ehows  that theae counties, beginnlngwith 
Mower,  on  the  soutlieni  bouodarv  of  theStaie, 
extend  in  a  line  northwardly  to  the  Misaissip^ 
River  opposite  St.  PauL  It  is,  therefore,  rea- 
aonably clear  that  the  purpose  of  thla  law  was 
to  aid  in  the  construcuou  of  a  line  of  railroad  E608] 
running  Dorth  and  south  through  these  coun- 
ties. It  is  true  that  each  of  the  Acts  author- 
izes the  towns  to  Isaue  bonds  In  aid  of  any  rail- 
road running  into  dlber  of  tbe  counties  named 
therein,  but  this  fact  is  condstent  with  thesen- 
erolpurpoee  of  tbe  Act  aa  above  Indicated. 

We  bav«,  thocfon,  two  Acts,  ime  passed  to 
to  authorize  the  towns  in  a  certain  group  of 
counties  to  i^d  in  the  construction  of  one  line  of 
tailroad,  and  the  other  to  authorize  the  towns 


ty  of  Mower  happens  to  be  common  to  both 
groups. 

Wtenn 

ttlsreasoE      , __„ _  . 

in  thepasmge  of  these  two  Acts,  it  is  a  faircon- 
Btruction  to  bold  that  it  was  not  the  intention 
of  the  L^islatura,  by  the  passage  ot  the  later 
Act,  to  i^ieal  the  older  Act,  etUier  totally  or 
partially. 

It  ia  not  contended  that  the  supposed  repeal 
aftected  any  of  the  countiee  named  in  the  fliet 
Act.eKcepttheCountyofHower.  If  the  method 
of  autbcnizlng  the  l«ie  of  bonda  in  that  Act 
was  an  unsafe  and  vicioua  one,  which  the  Leg- 
islatun  intended  to  change,  why  did  It  not  re- 
peal tbe  Act  aa  to  other  countiee,  and  apply  to 
them  also  the  reatrictloas  contained  in  die  Later 
Actr 

It  would  not  be  an  unwarranted  construction 
of  the  two  Ads  to  hold  that  bonds.  Issued  In  aid 
of  an  east  and  weat  line  of  ralboMl,  passing 
through  the  counties  named  in  tbe  Act  of  Maitm 
8,1888,  abonld  be  l«ned  In  conformity  with  that 

D,g,tza:Jb.LlOOlj^lC 
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STTFBXlfS  COUIT  OT  THX  UHITrD  BtATU. 


Oct.  Tesii. 


Act,  aod  that  bonds  iBBOcd  In  Bid  of  •  DOTtta  ud 
■outh  Une  of  nUroMt.niDDiiig  thnni^  the  couD- 
ties  named  Id  the  Act  of  Hucb  5, 1870,  Bhould 
be  lamed  in  oonformHy  with  the  latter  Act 

We  think  that  the  drcnmstance  that  the 
County  of  Mower  happen*  to  be  in  both  eroups 
of  countto,  doeenot  show  apuipoaeon  the  pan 
of  tlie  Legialatuie  to  repeal  the  nnt  Act,  lo  far 
as  it  affects  tliat  coun^. 

Tlie  lansuage  of  the  Act  of  1SS8  might  have 
been  sufficient  to  authorize  the  towns  in  Mower 
County  to  issue  bonds  In  aid  of  a  north  and 
eouth  line  of  railroad,  but  tt  was  necessai;  to 
pass  an  Act  to  autboriTe  the  towns  in  the  Coun- 
ties of  Dodge,  Qoodhue  and  Dakota  to  issue 
bonds  in  a&  of  such  a  road.  In  passing  this 
f6Ml  Act,tbeCoun^of  Howwwaiinclnded.doubt- 
leas,  for  the  purpose  of  making  clear  and  un- 
questionable the  autborit;  of  towns  in  that 
county  to  issue  bonds  for  the  same  purpose. 

We,  therefore,  find  no  repugnanoe  Between 
the  statuta,  nor  do  weflnd the  later  Actio  be 
a  revision  at  the  entire  subject  covered  by  the 
older  Act,  nor  to  be  intended  u  a  substitute  f  6r 
it    Tbeie  Is,  therefore,  no  repeal. 

There  is  another  consideration  which  Is  enti- 
tled, in  our  opioion,  to  some  weight,  and  that 
ta,  that,  befora  the  Act  of  ISTO  was  passed,  the 
railroad  compao;  had  madecondderable  prog- 
reas  In  perfonningthe  condition*  upon  which 
the  Town  of  Red  Bock  had  agreed  lo  issue  its 
bcmda,  It  had  located  its  line  ^  road  according 
lo  the  proposition  made  by  the  Town,  and  had 
for  more  iWi  two  months  been  engaged  in  con- 
structinc  Its  road  upon  that  line.  It  is  true  It 
was  under  no  binding  contract  with  the  Town 
lo  go  on  and  complete  the  line,  but  it  had 


A  money  In  an  effort  to  comply  with  the  con- 
ditions upon  which  the  Town  bad  agreed  to  is- 
sue its  bonds.    If,  under  these  drcumitances. 


the  Legislature  had  withdrawn  the  authority  of 
fbe  Town  to  issue  Its  bonds,  or  had  imposed  new 
oondttlons  upon  the  Issue,  it  would  bare  been 
an  act  of  bad  faith.  Ifposslbk,  we  should  give 
such  a  coQBtrudion  to  the  Act  of  the  Legislature 
as  would  relieve  the  State  from  such  an  impu- 
tation.   BrtHtghton  v.  Pttuaeola,  OS  U.  S.,  2W 

[XXIII.,  sgfl]. 

The  amendatory  Act  of  March  9, 1871,  with 
its  repealing  clause,  can  have  no  effect  on  this 
controversy.  That  Act  was  passed  more  than 
alx  months  after  the  railroad  bad  fully  complied 
with  all  the  conditions  upon  which  the  Town 
of  Red  Rock  had  »reed  to  issue  its  bmids.  It 
was  too  late  then  for  the  Lc^slature  to  inter- 
fere.  The  mOroad  company  was  entitled  to  the 


ouutD  II  au|Knf  uibc  uie  AUb  ui  iuiuvu, 

which  autnorlEed  the  Issue  of  the  bonds.tnt 
pons  of  wliich  are  in  suit,  was  repealed  bj  the 
subsequent  Act  of  1B70.  In  view  of  the  consld- 
ctationi  which  we  have  stated,  we  are  of  opin- 
[flOBl  Ion  that  the  repeal  has  not  been  satisfactorily 
•hown.  On  the  contrary,  we  think  it  reason- 
ably clear  that  no  repeal  of  the  former  Act  waa 
intended  by  the  paasafte  of  the  Act  of  1870. 

As  this  new  coincides  with  the  oplnloo  of  the 
presiding  Judge  in  the  drcnlt  Court,  upon 


which  the  lodgment  of  that  court  was  based. 
It  follows  tkat-lAejvdffjntntAeiild  bt  ajbmtd/ 
arid  if  it  so  Ordered. 
Tneoopt'    Test: 

James  B.  McKonoar,  QiA,  Biqi.  Conrt,  V.  8. 

IT.8.,ia;USU.B.,  Ma 


OLE  A.  IND8ETH. 
(Bee  S.  C,  M  Otto,  SU-KL) 


ImpreMed  ujnpn  the  paper  Itseif  In  soch  a  mannet 
as  to  be  nuoj  MentUM  upon  Inspection. 

&  The  ooort  will  take  judl^]  noUoe  of  thpnak 
of  notaries  pubUo,  even  or  toMdcnooontriee.  * 

>.  On  the  questum*  at  Umelj  and  aDnclent  prea- 
entatlMiand  protest,  the  law  of  Oe  place  wbma 
foralan  trill  CK  ezcfaancB  Is  pavablB  sovena,  and 
not  thelaw  of  IM  plaoe  where  It  Is  drawn. 

1.  nn  aenenl  nde  SB  to  the  proof  of  rorricn  lawa 
is,ll>«t*iatuUlawmnBtt)e  pnived  br  a  eopj  piw 

proved  by  those  aoqualntad  wMi  the  law.  But  this 
m)e  mar  he  varied  bv  statute^ 
[No.  106.) 
ATautdNot.tS,ti,I88t.  ZheidedJan.8,18ia. 

R  ERROR  to  the  arcult  Court  of  the  Untied 
Itates  for  the  District  of  Minnesota. 
The  hlstoiy  and  facia  fully  appear  In  the 
Statement  of  the  case  by  Mr.  Jialiee  Flaldi 
This  is  an  action  by  the  plaintiff  in  the  court 
bdow,  Ole  A.  Indteth,  against  the  defendants, 
oompodiw  the  firm  of  Pierce,  Simmoiu  A  Co.,' 
on  a  forelgD  bill  of  exchange,  payaUe  at  sl^ 
to  his  iwder,  drawn  by  them  at  Red  Wtng,  In 
Hinneanta,  on  the  Chmtlana  Bank,  In  Norway, 
which  la  as  follows: 
•'Btdumga  l.MiWb  kroner,  per  jaainp,  Xc. 

PiBROB,  Sduioss  &  Co.,  Bahkkrs, 
.  BtdWinff.  Miiauteta,  February  1,  1877. 
At  rij^t  of  thlsoriginal  of  exchange  (duplicate 
unpalo)  pay  to  the  order<rf  O.  A.  Indseth,  fit 
teen  thooMind  four  hundred  and  forty-one  -f^ 
kroner,  v^ue  received,  and  charge  same  to  ac- 
count of  8k.  P.  I.  &  Co.,  Chicago,  as  per  ad- 
vice from  tbiem. 

PiBROB,  SDOI OKS  A  Co. 

To  Cbristuka  Bakx  or  ExxDrr  Kabbm. 
CkriiHatia,  NonBOj/.' 

The  value  of  Uuae  Arvner*  In  ournM»eywa» 
|4,4e».E0. 

indselb  redded  at  the  time  near  EidsvoM,  In 
Norway,  and  the  bill  waa  purchased  by  hl> 
agent  In  Hinneeota,  who  forwarded  it  lo  him. 
He  received  it  Fetaraaiy  27, 1B77,  and  rataloed 
it  in  bis  poseenlon  until  AprQ  IS  following, 
when  he  presented  it  to  the  bank  for  Mqnnent, 
which  was  refused.    He  then  cansed  the  Mil  to 


payment  by  letter  from  the  plaintiff,  which 

'"  ~  lecdved  at  Red  Wing  as  eariy  as  M^  16, 

and  abo  by  the  original  certUcate  of  pro- 


v^! 


Nora.— Ptoreion  IMK,  how  proMdl.   Seenotstob- 

ok  v.  Smith,  eru.  a.  gi  how.),  loa. 

IM  fi.  & 

D,g,tza:Jb.GOOtj^lC 


isas. 


PiBllCB  T.  IHlfU'tU. 
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test  ot  Ute  DOtaiT.whidi.wtth  ft  tniulatloD, 
at  thftt  time,  diown  to  one  of  them  by  the  agent 
of  ttio  plaintiff,  to  nrbom  the  document  was 
Mot  for  that  pnrpoee. 

It  appean  from  the  flndlnga  of  the  court  be- 
low, uiat  the  diawen  bad  do  mooej'  to  their 
credit  with  the  Chriatiana  Bank  when  the  bill 

u  drawn,  but  depended  for  its  acceptance  and 


MTiMtit  upon  adriceg  lo  the  bank  l»  Skow, 
Petenon,  fsberg  A  Co.,  bankers,  at  Chica~ 
That  Arm  failed  and  made  an  aMgnment 


the  3l8t  of  Harch,  1877.  It  had,  however,  from 
rebraaiT  28  to  that  date,  inclutive,  to  ila 
credit  with  the  bank,  moner  gulBcient  to  pay 
the  bill,  bnt  no  portion  of  it  bad  been  set  uart 
for  that  pnrpoee,  and  it  has  been  rince  paid  to 
the  asainee  of  Um  Onn.  On  the  ISth  of  Feb- 
niary,  1877,  the  drawen  wrote  lo  the  paree  a 
letter  stating  that,  fearing  their  draft  light  not 
be  paid,  th^  luui  cauaea  a  cable  dispatch  to  be 
sent  to  Ctuistlana  directing  payment,  but  there 
waa  no  erldence  that  the  bank  received  such  a 
diapatcb,  if  sent,  or  gave  them  any  credit  on  it. 
Eidsvold,  at  or  near  which  the  plaiotiS  re- 
dded, is  distant  about  fifty  miles  from  Chris- 
tiana, the  place  where  the  umk  was  situated, 
and  between  them  there  was  dally  communica- 
tion by  mail  and  t^  railway. 

Inpiocrfof  thepieaeDtmeiitof  theblU  (o  the 
bank  and  the  latter's  refuse  to  pay  the  same,  a 
copy  of  the  notary's  certificate  of  protest  waa 
given  in  evidence  oy  the  plaintiff,  the  defend- 
anta  having  stipulated  for  the  admission  i4  a 
«opy  with  3ie  like  effect  aa  the  otlghia],  which 
vras  needed  elsewheie.  Subsequently,  Uie  de- 
fendants Ihemsdvea  produced  the  original  for 
tlie  purpose  of  diowiogits  character,  insisting, 
■t  the  time,  that  it  hsid  no  authenticity  as  the 
act  of  the  notary,  and  was  not,  therefore,  com- 
pot^nt  evidence  of  tlie  presentation  ana  non- 
patniMBt  of  the  bill. 

To  meet  the  objection  of  mmeceasary  delav 
In  (weaenting  the  Dill,  the  plalntUf  mve  in  evi- 
dence, against  the  objection  of  the  defemlBnta, 
the  deposition  of  a  lavryer  at  Norway  aa  to  the 
bw  of  that  country  respecting  the  presentation 
,_^ai  o'  '''Us  of  exchange  tt>{  payment.  Exception 
'*•**'  was  taken  to  the  ruling  of  the  court  in  Its  ad- 
mlsato).  It  amieared,  from  the  deposition,  that 
brtbe  law  of  Norway,  the  holder  of  a  foreign 
mU  of  exchange,  panUe  at  sight,  is  allowed  a 
year  after  lla  date  within  which  to  present  it  to 
the  drawee  for  payment:  and  that  the  drawer 
b  not  relieved  from  liability,  if  the  presentation 
be  not  made  within  the  year,  unkss  he  can  prove 
that^  owing  to  the  delay,  he  has  suffered  a  loss 
in  hla  accoimta  with  the  dravree. 

Svldenoe  was  offered  ^  the  defendants,  to 
show  that  the  i^ntifl,  Umself,  had  admitted 
UanqUgmice  in  preaentlng  the  bill;  but  on  ob- 
jection of  coantd  it  waa  <        ~ 


. ,  ^whlch 

raling  an  exception  was  taken. 

The  court  found  in  favor  of  the  plaintiff  for 
the  full  amount  of  the  Ull,  and  Judgment  hav- 
ing been  ottered  rat  the  finding,  the  case  wu 
tmogfat  lo  tlda  court  for  review. 

■K-.  Ofc»ri«B  E.  FlmaArmn,  tor  plaintiffs 
Insnor. 

ifr.  Edwrt  C.  PalsMT,  tor  defendant 

Mr.  fiuket  rtold  deUverod  Uie  {Hrinlon  of 
thsGOdrt: 
BtslS  Ona 


The  certificate  of  the  protest  of  the  bHI  of  ex- 
change by  the  notary  in  Norway  was  properly 
received  In  evidence.  It  is  in  due  form  and 
bears  what  purports  to  be  the  seat  of  the  notaiy. 
The  seal.  It  is  true,  is  impreMed  directly  on  th» 
paper  by  a  die  with  which  ink  wae  usd.  This- 
U  evident  from  Inspection  of  the  original,  which 
has  been  transmitted  to  us  from  the  court  below 
for  our  personal  examination. 

The  use  of  wax  or  some  oUmt  adhesive  mh- 
stance,  upon  which  the  seal  of  a  putdic  officer 
may  be  Impressed,  has  long  since  ceased  tp  be 
re^rded  as  Important.  It  is  enough,  in  tha 
absence  of  porittve  law  prescribing  otherwise, 
that  the  impress  of  the  seal  is  made  upon  Ibe: 
paper  itself  in  such  a  manner  as  to  be  readily 
Identif  ' ' '  - 


intifled  upon  inspection. 


Bald  the  court,  speaking  t^  Mr.  jMttiee  Qrler: 
"formerly,  wax  was  the  most  convenient  and 
the  only  material  used  to  receive  and  retain  the 
Impreasion  of  the  seal.  Hence  it  waa  said:  Sig- 
iUum  ttt  eera  imprema;  quia  eera,  tine  imprei-  [5491 
tioru  aon  ett  liaittwn.  But  this  la  not  on  alle- 
gation that  an  fmpreaalon  without  wax  U  not  a 
seal,  and  for  this  reason  courts  have  held  that 
aa  impression  made  on  wafers  or  other  adhe- 
sive substances  ciqMible  of  receiving  an  imprcs- 
aion,  will  come  mthln  the  deflnition  of  'eer» 
impmm.'  If,  then,  wax  be  construed  to  U 
merely  a  general  term  including  within  it  any 
substance  capable  of  receiving  and  retaining  the 
impression  of  a  aeal,  we  cannot  perceive  why 
;iaper,  if  It  have  that  capad^,  should  not  as- 
well  be  included  in  the  category.  The  almple 
and  powerful  machine  now  used  to  impress  p\ib- 
lie  seals,  does  not  require  any  soft  or  adheaivi 
■ufastonce  to  receive  or  retain  their  Impression, 
The  impresdoD  made  by  such  a  power  on  papn, 
is  aa  well  defined,  as  durable,  and  leaa  likely  to- 
be  destroyed  or  defaced  by  vermin,  accident  or 
Intention  than  that  made  on  wax.  It  Is  the 
seal  which  authentlcatea,  and  not  the  substance 
on  which  it  is  impreawd;  and  where  the  court 
can  recognize  its  identity,  they  ahouM  not  bo 
called  upon  to  analyze  the  material  which  ex- 
hibits it." 

Here  there  Is  no  dUBcolty  in  IdentifyInK  the 
seal.  Ttie  imprenlon,  whl^  Is  circular  in  form, 
has  vrithin  its  rhn  the  wotdi  "  Notarial  Seal, 
Christiana."  Bmides,  the  court  will  take  Ju- 
dicial notice  of  the  aeela  of  notaries  public,  for 
they  ore  oificers  recogniied  by  the  commerdnl 
law  of  the  world.  We  thus  reccwnize  the  seal 
to  the  document  in  question,  aa  tud  of  the  no- 
tary In  Norvray,  and  as  such  auttMnticating  the 
certificate  of  protest  and  entitliiu;  It  to  full  faith 
and  credit.  Oreenl.  Ev.,  sec  S;  Story,  Bills, 
sec.  277;  Toten*yg  v.  Svmratt,  S  Pet.,  17V; 
Lkanoine  v.  PbainT,  8  Wend..  178;  Carter  v. 
£ur:m,  9  N.  H.,  SS9.  088;  .BalUtay  v.  jreZJbuo- 
aU,  80  Wend..  81. 

The  certificate  being  admitted  proved  the- 
presentation  of  the  bill  to  the  bank  on  the  12U) 
of  April,  1870,  and Itanon-parnent  Thatthla 
presentatloa  was  made  witmn  the  period  al- 
lowed by  the  law  of  Norway  ^pean  from  the 
deporition  of  a  lawyer  of  tnat  countri^  taken 
under  acommlssion  from  the  court.  That  law 
aUowedanaraflertheI«ueot  the  blU  for  Ita. 
IH- 

Digitza^JbyC-OOlj^lC 


fiOPBKMK  Covmr  or  TBI  Uhited  Statu. 


pTeMntadon;  uid  on  the  qncstkni  of  tlnulr 
prewntatioa  tlie  bw  of  the  place  when  •  for- 
eign trill  of  exduuin  1«  pqraUe  gorenu,  and 
(B50]    nottheUwof  thepuoewhenltladnwn.    In 


tlie  law  at  that  country,  and  to  accept  sucb  con- 
ditlonii  a*  ft  providea  with  r«epect  to  the  pre- 
aentment  of  the  bill  for  acceptance  and  paf- 
ment.  Thoa,  where  dajs  of  grace  on  billa  are 
different  In  the  two  countriea,  the  rule  of  the 
place  of  pavment  muit  be  followed.  In  En- 
gland and  the  United  States  three  days  of  grace 
are  usually  allowed;  in  France  there  are  none, 
and  in  some  places  the  number  of  days  varies 
from  three  to  thirty.  Whatever  Is  reontred  hy 
law  to  be  done  at  the  place  upon  which  the  bill 
la  drawn,  to  constitute  a  sufflclent  presentment 
eiUier  in  time  or  manner,  must  be  done  accord- 


ing to  that  law;  and  whatever  time  ts  permitted 

wftl 

that 

hit  righta  upon  the  drawer,  in  case  the  tdll  it 
It  paid.     So,  also,  if  the  bill  be  dishonored, 


irltbin  which  tiie  prsMntmentnur  be  made  by 
that  law,  the  hoMer  may  take  mthoat  losing 


and  much  embarrassment  might  arise  in  such 
casea  if  the  protest  was  required  to  conform  to 
the  laws  of  each  of  the  countriea.  One  protest 
Is  sufHdent,  and  that  must  be  In  accordance 
with  the  laws  of  the  place  where  the  Wl  is  pay- 
able. 

In  this  case,  the  bill  bavlnK  been  protested, 
the  drawBis  were  notified  of  its  dishonor  t>y 
letter  from  the  payee,  received  by  them  on  the 
ISth  of  Hay  following,  and  also  l>v  personal 
delivery  at  about  the  same  time  of  the  original 
certificate  of  the'  protest,  with  a  translation  of 
it  Into  English,  to  one  of  the  drawers  by  an 
agent  of  the  payee,  to  whom  they  were  trans- 
mitted for  that  purpose.  No  question  Is  made 
that  this  notice  was  not  sufflclent  to  charge  the 

Tlie  tertimony  of  the  lawyer  of  Norway,  aa 
to  the  law  of  that  country  was  adminible  under 
the  Statute  of  Minnesota,  which  providea  that 
"The  existence  and  the  tenor  or  effect  of  all  for- 


Is  contained  In  a  written  statute  or  code,  the 
court  may,  in  Its  discretion,  reject  any  evidence 
of  such  law  that  Is  not  accompanied  by  a  copy 
thereof." 
rssi]  "^^^  general  rule,  aa  to  the  proof  of  foreign 
laws,  hi  that  the  law  which  is  written,  that  la, 
statute  law,  must  be  proved  by  a  copy  properly 
authenticated;  and  that  the  unwritten  law  must 
be  proved  by  the  testimony  of  experts,  that  is, 
by  thoae  araualnted  with  the  law.  fnnt*  v. 
SmM,  14  How.,  438.  But  this  rule  may  be 
varied  by  statute,  and  that  of  Hinoesota  loaves 
it  to  the  discretion  of  the  judge  to  require  the 
production  of  a  copy  of  the  written  law  when 
the  fact  appears  that  the  law  In  question  is  in 
writing.  The  discretion  of  theJudge  here  was 
not  improperly  exercised,  even  it  in  such  case 
his  acuon  would  be  the  subject  of  review,  as 
contended  by  counsel. 

Tlio  admlMion  of  the  payee,  that  he  had  been 
ne^igent  in  presenting  the  bill  was  properly  ex- 
cluded.   Uii  negligence  In  that  respect  could 


were  entitled  to  notice  of  Uie  preacntation  and 
non-payment  of  the  blU.  Butit  may  be  doubted 
whether  such  was  the  fact.  They  ned  no  funds 
with  the  bank  In  Norw^  when  the  bill  waa 
drawn  or  at  any  other  time,  and  thev  rdied  for 
ita  payment  upon  the  advices  of  Ihud  parUea. 
Aluiougb  BudL  third  parties  Iiad  funds  at  the 
bank  after  the  tdll  had  been  received  by  the 
payee  in  Norway,  there  Is  do  evidence  that  th^ 
ever  advised  the  bank  (o  paytiiebiUoatof  sucn 
funds.  It  is  found  by  the  court  that  the  bank 
never  set  apart  any  portitmof  them  to  meet  the 
bUl.  The  cable  dispatch  of  the  dr«wer^  of 
which  the  letter  of  February  15  speaks,  if  It 
ever  reached  the  bank,  does  not  ^ipear  tohavo 
induced  it  to  give  them  any  credit.  In  the 
moat  favoralde  view,  therefore,  which  could  be 
tolten  of  the  position  of  the  draweta,  we  see 
nothing  which  relieves  them  bom  liability. 
TA^JudgnujU  it,  iker^ore,  qfflmud. 

James  H.  MoKennsr,  Clerk,  Sup.  Oouit,  U.  &, 


LUCY  C.  FLAQLOR  GAT.  ARTHUR  W. 
WIKDETT  AND  CONNECTICUT  HUT- 
UAL  LIFE  IN8URAB0B  COMPANT. 
AppU.. 

CATHARINE  PABPART. 

(Bee  B.  C,  H  Otto,  im-Va.) 

Proi^  cf  deeA—amtegaiuia  to  protidsfor  m»gM- 
mofa  ekUdren—fiaTUtion  at  laie  md  in  tpi*^ 
— eoiwegaace  by  matter — when  Utle  p 
dsaftbiierpartes,  w 


acknowledged  or  proved  ao  ■ 

ontlks  partr  dsnylng  Itaezaoutlon,  aDd.lEe  Caoa 
tliBtapenon  wbosa  name  Is  signed  as  a  witness  to 
Ita  enoutton  ia  alive  and  Is  not  eaUed  M  UMtf, 
leaves  a  stKuwlnfei^ne  that  Ha  exeeutlcm  oanncc 

S.  nm  a  man  who  baa  married  a  woman  and  b»- 
oomelhetatberot  two  oUUtmi  br  her.  nakea  to 
bar  an  aarianmeat  of  a  mertnace,  after  sha  dMoT- 
ers  that  ke  had  a  wife  livinc  from  whom  he  had  do 
dlvOT«e,theassinimeDtlaanMrltorkHiaaotandiwt 
linpea^bleforlnunoraU^  of  oontfdetatlon. 

8.  The  dUter^Ma  between  a  Judfinent  and  wittof 
nartUlon  at  oomwwi  law,  and  a  naitttion  to  de- 
cree in  otuuiDerr.aa  It  afleots  the  fitle,ia,  tba£  the 
toimer  opetatesbr  wv  of  deUverv  of  powealwi 
and  estoppA  vhlletn  flatter  the  bander  of  title 
oan  be  dieoted  onlr  br  the  ezeontloa  <tf  oontw- 
anoes  iMtween  tba  paitlee,  wblob  may  be  daoraed  ngr 
Ibe  court  and  oompeDed  bv  attaobment. 

4  Insome  of  tboBlateaof  theUnlon,tlie  ehaneerr 
oourtsliave  been  auihoriaed  to  make  ancA  oonnr- 
anoas  tir  maatnr  oonunltBlonecaiOrlthBaliaenea. 
acted  t£at  tbe  decree  Itself  shall  operate  aa  auoh 


L  Butw 

statute  eiists^SBpiooeeSni  Is  InbraniMe,  and 
while  It  mar  be  ^Ceotual  aa  a  mvtslon  amTalMment 
of  the  pcopertr.  DO  title  paaaea,  and  that  leaMlM  aa 

a.  Where  such  a  dsoiee  undertook  In  declare  tbe 
natuie  of  the  uutats  of  each  co-tenant,  and  doea  It 
etroneouslr,  and  where  deeds  have  beea  made  three 

•Bend  notea  by  Mr.  JUtUct  Unxan. 


iMV.9. 

ib.Google 


Oat  v.  Parpabt. 
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dafiatterlirf<rt)arteiwUd>aonot  folknr  thli  er- 
roneoui  deoree,  uul  wbece,  twelve  yean  mner- 
wat^abUllnobaiiceiTlBbroiMtbt  to  perfect  Uie 
P^i^^jilon  ^ X. . . 


, jnbroompellitucoiL 

wUb  the  eraomoua^declaratlcra  ot^  tbe  oiMaai 


putll 

k  opok  to  tiM  Ol . 

g_\ibm  Into  tbe  Mmltles  ottbe 


Uw  r*'^  aniiiBt  whom  tl 
and  wttoout  aiiy  valuable 
li  Inlereated  bnt  vohiotea 


It  vohiotMn  ortlMae  wl 

|]iiotla«otttabota,iioi 

for  ooDToranM  wU  b«  mode,  but  tlie  partlea  will  be 

left  to  relr  for  their  tUte  OB  ilM ■-'-- 

w«ra  InleitlMncrmblj'iiiadetoa 
aooewtthtlMBUotiDeiitatolbe 

&  No  peiaoo  can  be  an  ImuMeni  pnronwer  lor 
nilueundertfaellntdebiee,  who  botuAit  while  tbe 
sutt  to  enlorce  It  waa  paodliig,  aita  who  waa  at- 
tomerfortbeplaiiitia  |]ilh«tauHtliroacbout,M>d 
vboee  porclUMe  was  from  auidi  plalntUt. 


L  States  tat  the  Northern  District  of  lUlnois. ' 

The  history  and  facta  of  the  case  anffldently 
appear  in  tbe  opinion  of  the  court. 

ifemrt.  EdwKrd  a.  IsIiab.  Artlmr  W. 
inndett.  Lfntan  TntmbuU  and  C.  F.  PtOt, 
lor  appellanta. 

Memrt.  Xia.wTenee  PromUbot  and  John 
S.  HOler,  for  appellee. 

Mr.  JuMee  Klllar  delivered  the  opinion  of 
tbeoDort; 

This  ts  an  aspeal  from  a  decne  of  the  Circuit 
rourt  for  the  Northern  District  of  IlUnois. 

Theiamiea  raised  bv  the pleadiagsaieso  well 
Mated  la  the  opinion  of  the  District  Judge.aitting 
in  the  circuit  court  on  rendering  the  decree, 
that  wc  cannot  do  bett«r  than  to  state  them  In 
his  language. 

"  Bf  the  original  bill  the  complniDant,  Eliz- 
abetb  Flaglor,  charged  that  she  was  the  sole 
Burvivingchildof CharlesD.  Flaglor, deceased; 
that  one  Augustus  Garrett  died  la  the  Cll;  of 
Chicago  some  time  In  the  jear  1848,  seised  of 
lot  29,  in  block  9,  in  the  Fort  Dearbcra  addition 
to  Cbicago,  together  with  a  large  amount  of 
other  real  estate,  leaving  ElizaGarrctt  his  wid- 
ow, and  no  children  nor  descendants  of  a  child 
«rrfaUdren.  and  leavlnga  will,  which  was  duly 
probated  in  Cook  County,  wb^«of  said  widow, 
Eliza  Osrrelt,  James  Crow  and  Thomas  Q. 
Crow  were  duly  apptdnted  executors,  in  which 
Will  said  Oarrett  amj  disposed  of  and  devised 
bis  estate,  and  atnonKOtber devlaeea in aaid  will 
was  tbe  Mid  CbaiieeD.FIaglor;  that  in  the  year 
ISSt  abill  for  nuHdon  was  filed  In  the  Qrcuit 
Court  of  Cook  Countif  by  nid  Eliu  Oarrett, 
Junea  Grow  and  Thomas  O.  Crow  a^nst  Le- 
tHla  Flaglor,  Frederick  T.  Flaf  lor  and  Charles 
D.  Flavor,  and  Lucy  Louisa  Plador  and  Eliz- 
abeth Flaglor,  children  of  said  Charles  D.,  all 
of  whom,  it  was  alleged,  were  interested  in  sold 
will;  that,  upon  the  answers  of  the  defendants 
to  said  bill,  proofs  taken,  and-the  report  of 
ccmmlMions,  a  decree  was  entered  that  partition 
be  made  of  tbe  real  estate  of  which  said  Augus- 
tus Qatrett  died  seised,  among  the  penons  to 
-whom  the  same  was  devised  by  said  will,  and 
aaid  kit  23,  lnb]ock9,wasallotted  and  set  apart 
to  said  I^tis  Flasdor  during  ber  life,  remain- 
der over  to  said  Charles  D.  Flaglor  for  his  life, 
renainder  In  fee  to  hb  chlldieo  him  surrlving, 
See  IS  Otto.  U.  8..  Boox  « 


and  on  failure  of  children  htm  surviving,  the  fee 
to  said  James  Crow  and  Thomas  0.  Crow ;  that  .^.b-,  i 
the  parties  entered  Into  possession  of  the  several  l"^^-* 
parrals  of  real  estate  as  set  apart  to  tbem,  and 
executed  and  delivered  to  eacb  other,  tnter- 
tiiangeably,  deeds  of  conveyance  so  ns  to  Invcat 
each  of  the  parties  to  said  bill  with  the  title  in 
aeveralty  to  the  portions  of  said  estate  so  set 
apart  and  allotted  to  them,  and  also  a  ceriain 
written  contract  in  ru;ard  to  the  interests  of  tbe 
ehildren  of  said  Chariea  D.  in  the  property  set 
off  to  said  Letitia  and  Cbarles  D. 

The  bill  theu  alleged  the  death  of  said  Leiltia 
and  Charles  D.  Flaglor,  and  that  complainan^ 
Elizabeth,  was  the  sole  Eurriving  child  of  said 
Charles  D.,  and  entitled  as  such  to  an  fstale  in 
fee  to  the  lands  so  set  off  and  allotted  by  said 
decree  to  said  Letitia  and  Charles  D. ;  and  prayed 
that  said  James  and  Thomas  O.  Crow,  as  sur- 
viving executors  of  tbe  will  of  said  Oerrelt,  be 
requmd  to  execute  proper  deeds  of  conveyance 
of  the  fee  to  said  lot  &5  to  said  cumplamant, 
Elizabeth;  and  that  said  Jessell  and  the  other 
tenants  In  poaseasion  account  for  and  pay  over 
to  complamaot  the  rents,  issues  and  profits  of 
said  lot  by  them  received  after  the  death  of  said 
Chailea. 

The  bm  alao  iJiarged  that  said  Charles  D. 
Flaglor,  on  or  about  the  IBth  day  of  Ausust, 
1807,  made  and  executed  to  Frederick  T.  Fla^ 
lor,  his  father,  a  certain  mortgage  deed  of  said 
lot  SS,  to  secure  the  payment  of  the  sum  of 
120,000,  on  the  first  day  of  November,  1867,  to- 
gether with  inlereat  thereon  at  tbe  rate  of  six 
per  cent  per  anniun,  parable  annually,  and  that 
said  defendant  Catharme  Refd  was  the  holder 


Elizabeth  Flaglor,  complainant,  died,  leavings 
will,  whereby  she  devised  all  her  estate  to  her 
mother,  Lucy  C.  ilaglor.  and  by  order  of  court, 
said  Lucy  C,  who  Ims  alnce  iutennarried  with 
one  Oay,  was  made  comphtlnant,  and  the  enit 
has  since  proceeded  in  her  name.  James  and 
Thomas  O.  Crow  were  served  with  proceM,but 
made  no  defense.  Jessell  appeared  and  an- 
swered. Catharine  Reld,  being  a  non-ieaident, 
was  brought  into  court  by  publication,  under 
the  Btatule  of  IllInois,and  such  steps  were  taken 
that  the  case  on  the  original  bill  was  brought  to 


madedirecting  said  James  and  Thomas  6.  Crow, 
as  execolon,toconTej  to  complainant  the  lit  le  in  rggs] 
them,  as  surviving  executors  and   trustees  of 
Auguttui  Oarrett;  and  that  JesBcIl,  who  was  a 


that  said  mortgage  be  held  void  as  agoinst  the 
estate  of  said  complainant  in  said  premisee.  In 
October,18T8,  said  Catharine  Beid,  by  the  name 
of  Catharine  Parpart  (she  bavfaig  Intertnuried 
with  Lewis  Faniart),  appeared  m  said  cause, 
and  on  her  motion  sata  aeoee  waa  opened  and 
she  was  let  in  to  defend  in  said  cause,  wbeie- 
npon  she  filed  her  answer. 
And  afterwards.OD  tbe  first  day  of  Febniair, 


mortgage  in  fee  to  hi*  father,  Frederick  T.  Flag- 


nS-VM  Sxiruoa  Couwr  or  t 

lor,  and  tlut  Mid  Frederick  T.,  on  tlM  Ont  day 
of  Angmt,  IMS,  dufy  aMigDea  Mid  mortngB 
and  IhB  htdoMednaM  tbmoy  Mcured,  to  an. 
tbe  mM  OathaiUa,  and  ttul  the  aame  waa  tben 
held  and  owned  br  ber.and  that  ihoiriioleof  the 
prindpaleumtrf  fa0,O0O,U«Mher  with  intenat 
mm  tbe 2d darra  June,  ISBLremaiMd unpaid. 
To  tUa  cnxa-UOl  Arthnr  W.  windett,  the  Con- 
tieetlciit  Hntual  Lifii  Inmrance  Companr  and 
otbera  wen  made  defendanla,  aad  a  foncloanie 
of  Mid  mortgage  was  TOKjed.  Tothlicrow-bfll 
anawera  were  filed  fav llr.  Windett  and  the  Con- 
nactlcut  Hutual  Life  Inmmocv  Company,  al- 
laglngiin  8al)etance,lhat,bTtha  will  of  Auguataa 
Ouratt,  aaid  ChaiVea  D.  Flaglor  waa  ODly  de- 
Tleed  a  life  eatate  after  the  death  of  hla  mother, 
Letitla  Flaglor,  in  the  landa  doriaed  to  liim  by 

aidd  will,  and  that  it  waa  ar    '  " 

EatiaOarren,  widow,  and  J 

L  Ciow  and  laid  Letbia  Flarior,  Frederitk 
d  add  Cfaarlea  D. 


E  DmTKS  Stars. 
tltlon  anit.  and  inalaled  Oiat  Chariea  and  the 


dlberel^,andaiao 


T.  Fla(^,  her  haaband,  and 
that  a  partition  ahould  be  mad 
the  propOTty  dertaed  by  aaid  will: 


that  a  partllian  ahould  be  made  amonri 

"--  -iroperty  dertaed  by  aaid  will;  and „ 

paRhton  only  a  remainder  for  Hfe,  after 


that  by 


tbe  death  of  lald  Ledda,  should  be  veated  in 
aaid  Oharlea  D. ;  and  that  <«  liti  death  tbe  fee  of 
the  property  lo  allotted  to  said  Letitla  and 
Ctaaraa  ihoiudgo  tothe  children  of  said  Cbarlee 
D.;  tluit,ln pxinoance  of  i^ureement.Uiebfll 
for  partltfon  was  filed  in  the  Cook  County  Clr- 
[889]  cult  Court,  and  that  laid  Charles  by  his  snawer 
Mpenred  and  consented  to  a  decree;  and  that 
the  decree  in  said  pordtioD  cause  was  made  in 
poisuanceirf  such  conaent;  and  that  said  Chatles 
WM  bound  thereby  and  precluded  from  a«ser^ 
las  or  claimlnc  any  other  dian  a  life  estate  in 
aiw  lands  and  that  Mid  Frederick  T.  flaglor 
and  sdd  Catharine  Beld  were  bound  by  such 


d  mortgage  onlr  conveyed  the  life  estate 

of  aaid  Cbarlea  0.  in  the  mortgaged  Memlses. 

Before  the  answer  of  the  Insurance  Company 

wu  filed,  the  cauM  was,  on  petition  of  Mid  Com- 

^va       ,    _  _ _____ 

thlsoonrt,  filed  her  anmidedcraas-lrill.alleRing 
that  aU  the  thie  and  intereat  of  Mr.  Windett 
and  the  Inanrance  Company  and  the  other  de- 
fendanta  were  acquired  after  and  were  subject 
and  subordinate  to  the  aaid  mortMce  held  by 
her,  and  further  allwed  that  said  Cbartes  was, 
by  the  will  of  aaid  (Arrett,  ^ven  an  estate  hi 
fee  after  the  death  of  hh  mother  LeUtla ;  that 
no  agreement  wu  prcr  made  by  Charies  to  ac- 
cept an  eatate  for  Ufa.  and  that  the  tee  ahonld 
go  to  bia  children;  that  aaid  ChariM  never  con- 
sented to  add  decree  in  said  partition  case  award- 
ing him  only  a  life  eatate  in  the  property  set  oS 
lo  Aim  ;  that  the  deeds  made  interrhangeaUy 
between  the  deriaeea  of  Garrett  and  the  coo- 
tmct  between  i^  partiw  made  at  theaame 
time,  wen  not  made  in  pursuanca  of  or  for  tbe 
purpoae  of  aatlafying  Mid  decree ;  that  said 
CharlM  had  never  ratified  aaid  decree  nor  ac- 
cepted a  life  estate  in  lien  of  a  fee  in  tbe  landa 
set  oft  to  bim,  and  that  s^  decree  was  fmudn- 

lent  and  void  u  aninat  said  Charka.  

"The  answer*  Of  BIr.  Windett  and  the  Insur-  of  writing  letters  and  tignins  Us  own  name  to 
anoe  Company  to  the  amended  ckwb-UII  denied  them,  that  circonutance  is  kerned  niinicionM. 
aU  frauds  oc  mlitake  in  tbe  decree  io  the  par- 1  The  reUtiooa  at  that  tiine  existing  between. 
US  IM  C.  8. 


ooaa-oomplalnant  were  bound  HwnlfV,  and  a 

Indated  that  add  decree  was  in  accoroance  wiUi 
aad  In  furtherance  of  the  interest  of  tbe  will  of 
said  Qanott,  so  far  m  it  related  to  the  ertate  of 
aaid  Charlee  in  the  lands  allotted  to  Um." 

After  a  full  bearing  on  these  Imom  upon  the  [6841 
pleadings,  documenta  and  other  testimony,  the 
drcult  court  rendered  a  decree  in  favor  of  Cath- 
arine IVpart  By  thb  decree,  the  vdldlty  of 
the  mortgage  aet  out  in  the  croM  Un  and  Its  as- 
signment lo  ber  were  ealstdittaed,  and  a  decree 
rradered  in  ber  favor  for  the  amount  of  the 
bcmd,  with  interest,  declutng  it  to  be  a  lien  on 
tbeiwoperty  In  controversy  paramount  to  tlut 
of  all  other  parties  to  the  Btlgation,  and  that 
unleM  it  was  pM  the  property  would  be  sold 
for  tbe  poipoee  of  raiaiog  the  money  to  Mtisfy 
the  moitgage  debt 

From  Ui»  decree,  Arthur  W.  Windett,  Lncy- 
FlagkHT  Oay  and  the  Connecticut  Hutud  Life 
Insurance  Company  look  an  Miped,  which 
brings  it  before  us  for  review.  The  case,  bb  It 
presents  Itself  lo  us,  coooems  the  Intowt  of  no 
other  parties  hut  these,  and  Is  Itanitsdlo  thcim)- 
ceedjng  growing  out  of  the  crosa-blll. 

Two  questions  are  raised  by  these  Issua, 
namely :  the  vdkUty  of  tbe  morteage  made  br 
Charles  D.  FUdor  to  Frederick  T.  Flavor,  hla 
father,  and  of  the  asalgnment  of  that  mortrnge 
to  Hra.  pEiTDsn,  then  Caihulne  Beld,  aid  if 
thin  be  dedoed  In  her  favor,  (he  further  ques- 
tion, whether,  at  .the  time  that  Charles  Fla^tr 
made  the  mortgage,  be  beld  a  fee  simple  to  tho 
property  mortnral  or  only  a  life  estate. 

As  the  least  oifflmlt  of  uwse  queaUoos,  and 
the  one  which  in  the  natural  order  of  diacuaslMt. 
should  be  first  disposed  of,  we  will  consider  the 
validity  of  (he  mortgage  end  its  asdgnmeiU. 

'"'- —  is  but  little  qoestkHi  ralsS  that  aa. 
Charles  D.  Flaglor,  mortgagor,  and 
his  father,  Frederick  Flaglor,  the  tanaactiotL 
wu  an  unexceptionable  one.  At .  that  time, 
wbeiher  the  estate  wu  a  fee  simple  or  a  life  es- 
tate, oertdn  (nnucUona  took  idsce  between 
them  by  which  Charles  became  indebted  to  bin 
fother  in  tbe  aum  of  fM,0OO.  This  sum  the 
father  seoned  disposed  to  permit  (o  lenuin  In 
the  band*  of  his  son  on  the  eecuri(y  of  a  mort- 
gage on  this  proper^.  He,  accordln^y,  In  tho 
yesr  18B7,  took  from  Chariea  his  bond  for  (bat 
■um,  payable  ten  yean  after  date,  with  annual 
Interest  at  the  rate  of  six  per  cent,  secured  by 
this  mortgage.  The  Interertwaspromptly  paid, 
Ithstandhig  the  death  of  Cbarhe  in  1806, 


notwithi „ , 

up  to  tbe  death  of  his  father  in  isas.  Thereis 
no  Koson,  therefore,  to  doubt  the  vdldlty  of  the 
mortgage  as  between  theM  two. 

As  regard*  tbe  Mrignnient  of  tbe  bond  and 
mortcage  by  Frederick  Flaglor  to  tbe  present  [SS8| 
appwee.  It  la  assailed  on  severd  grounds, 
which  reeolve  themselves  into  a  denid  of  the 
execution  of  the  assignment  and  the  immorally 
of  _die  consideralion  on  whldi  It  wu  made, 

lie  piece  of 
d,  and  the 
slgulnre  ta  made  bytHe  croMmaik  of  Flaglor 
instead  of  being  In  nla  own  handwriting.  Ae 
Flaglor  wu  a  man  of  some  education,  ud  It  In 
shown  that  about  that  time  be  wu  in  the  habit 


Oat  t.  Pabpabt. 


Ua  ud  CMluriiM  Rekl,  wUdt  will  be  boe- 
■ftir  ccMddered,  mre  tuppoaed  to  incnue  Uio 
famtd  ihcM  niqddoni ;  alw  the  fact  Uut  the 
bond  and  mMtg>g«  wen  permitted  to  ranuln  in 
Ml  powBwtoM. 

In  uuwer  to  tbic,  it  li  to  be  coiiridered  that 
Fh^ot  wsa  a  veij  old  man,  cmUj  ihaken  bv 
fllnna,  and  It  wat  probttbly  durins  eome  men 
(tuck,  wten  he  might  not  bave  Men  able  to 
write,  that  be  detennined  to  do  the  act  of  hu- 
tlce  which  dictated  tUe  airignmeDt.  OriKlnal 
ydmcna  of  liia  rignature.  written  wltUn  a 
MMt  lime  of  ttaii  (raBsactfam  and  produced  to 
Ihlicouit,  ebow  a  aliaky  and  difflcun  handwrit- 
ing and  lead  lo  the  concliudon  that  if  be  WM  lU 
It  woold  be  ezirantely  natural  to  hare  lomebod J 
mile  hla  name,  which  he  authentlcUed  Hj 
makfatg  ft  cfMi  under  it. 

It!  execution  is  atteeted,  aa  sealed  and  ddlr- 
tni  In  hi*  praMDce.  by  w.  J.  McDonald  as  a 
wfioeu,  and  the  original  paper  produced  befon 
M  shows  that  the  name  of  Xlagfor  Is  In  the  same 
haadwrltinf  as  that  la  Ibe  bodj  of  the  tnstra- 
nent,  which  is  ^iparanDy  that  of  the  witness. 

There  is  another  consideration,  howerer,  of 
TOv  greM  weight.  In  faror  <rf  the  validlly  of  the 
iwgnmrnt  Its  execution  was  proved  shortly 
after  the  date  it  beara,  before  a  Justice  of  the 
peace,  in  accofdauce  mtbtbe  laws  of  the  Stale 
of  New  Toric,  where  Flavor  then  reeided,  and 
theomlflcate^d  this  fact,  with  that  of  the  dofc 
cf  the  proper  oonit,  woe  sucb  that  by  the  laws 
Ot  nUncrfs  It  was  admitted  to  record  in  the 
Coonty  of  Cook  erf  that  State,  and  is  by  thai  law 

CnaJdeU  evidence  of  its  execntiaB  by  Flag- 
wbea  this  assignment  and  certiflcale  were 
wodnced  In  evidence,  the  onu*  of  proving  that 
I'M)  H  WIS  not  the  act  and  deed  Of  naglor  devolved 
no  the  appellants.  The  witness,  W.  J.  HcDon- 
ild.  was  living  at  tbo  time  that  the  demaition  of 


esse  made  by  tbe  certiflcale  of  acknowl.-,^ 

sad  the  podUve  testimony  of  Catharhte  Beid, 
did  not  call  Uie  man  whose  name  was  affixed  to 
the  paper,  as  a  wliaeas  to  lt«  execnllm,  leavta 
bat  mtle  doubt  that  it  codM  not  be  thus  suc- 
cessfully impeached. 

Bercrtlng  lo  the  question  of  the  consideration 
moving  Flavor  to  make  this  asslgnmesit,  the 
beta  eeeroto  be  that  Catharine  "^"'^ 


Uvfau  with  a  second  wife,  and  she  left  Us 
servCa  while  Frederick  and  his  wife  were  yet 
Kving  iMMber  at  Newbnt*.  in  the  Stale  of  Hew 
ToA.  Hot  lav  after  this  Flador  separated 
bom  Ua  wife  aaa  went  to  live  In  St.  John,  New 
Bnmswkk.  Afm  being  there  snne  time,  Ite 
wrote  to  Catharine  Reld  ttiat  he  was  not  In  good 

health  and  needed  somebody  to  r*- ' 

Um,  and  roqueated  her  to  come 


Vrtth  this  request  she  compiled  and,  according 
to  her  teitltnonv,  after  abe  sot  there  he  informed 
her  that  he  bad  a  divorce  oomUs  wife  and  le- 


1  many  him.  Tbe  certificate  of 
I  dergyman  of  St.  J<An,  with  both  ber  alg- 
lure  and  bis  to  the  fact,  leave  no  doubt  that 
7  wen  married  In  that  idace  on  tbe  88d  day 


re  two  children, 
lewburg  a  year 
or  ao  after  this,  and  there  she  ascertained  that 
Fhu^  had  not  been  divorced  from  hla  wife 
and^  of  ootme,  nndentood  at  once  that  her 
ddMrea  were  ill^hfanate  and  that  their  father 
was  liable  to  a  inoseculiMt  for  bigamy.  Fla^OT, 
at  that  time,  as  we  have  «td,  was  a  ve^  old 
man,  and  it  doea  not  appear  that  he  and  thia 
family  of  hla  had  any  other  meaoe  of  suppcot 
than  the  Interest  accniingon  *h^*  mortgage. 

KotwUhstanding  the  assault  made  upon  Csth- 
srlne  Reld  la  refetcuce  to  her  duality,  and  the 
probability  of  ilUdt  intorconm  with  Ha^w 
previona  to  this  marriage,  and  the  bet  much  re- 
lied on  that  ■^'^  tmi  an  undue  Influence  over 
him  at  the  time  the  asslgnmeot  was  made,  we 
cannot  doubt  that  In  executing  and  delivering  rAavi 
to  her  that  assignment  he  did  amerltMlousact,  ^™^'' 
honorable  and  ]utt,  aa  the  only  atmiemetit  he 
could  make  for  the  deceptlcn  he  had  practiced 
upon  her,  and  as  placing  In  her  hands  the  means 
of  Bui^rting  tbe  children  of  whom  he  was  tbe 
father.  It  was  not  the  caaeofacontraetfiw  fut- 
ure UUdtiniercourM,  (rf  tbe  class  wbldi  tbe  an- 
thoridea  hold  to  be  tgalost  putUc  poUcy,  but 
an  appropriate  means  of  providing  ror  the  sup- 
port (d  a  woman  whom  be  had  manied  while 
he  had  a  wife  living,  and  of  the  children  re- 
sulting from  that  marriage. 

We  an  Mtlifled  frmn  these  consideretions 
that  the  mortgage  In  question  was  a  valid  In- 
strument In  the  handa  of  the  appdlee.Calharine 
Parpart,  and  a  Hen  upon  sudi  interest  In  the 

•  ■•  ! J  ^  Cbaiiea  D, 

Ik 

othis 

, _    _rCbarie«  D. 

I  the  time  be  made  the  mortgage, 
vouv.  ■  iM  simple  in  tbe  proper^  converedl^ 
it,  oralifeestate.  Such  Interest  as  he  had  came 
to  talm  primarily  by  the  will  of  Augustus  Gar- 

The  flrst  six  sections  of  this  will  mention  tbe 
benefldarlea  of  his  bounty  ss  regards  the  i%- 
wm«  of  his  eatate  until  the  death  of  hla  wife 
EUza,  Mary  Banks  and  Letltia  Flaskir,  snd 
throws  veiyUttie  light  upon  the  question  we  are 
conddering.  The  7th  aectlon,  which  provider 
for  the  flnsl  dispositiou  of  his  propertv  aftei 
tbeir  decease,  contains  tbe  language  to  be  con- 
strued. It  reads  as  follows:  "Upon  the  death 
of  my  wife  Eliza,  and  of  Hary  Banks  and  Le- 
titia*"    ■      -  "      -  ' - 


IT  wife  El 
Flarfor,  I 
sbMi  the 


hla  legltlmate^ldren  turvive  said  LeUtia  On 
case  be  be  dead,  his  tegltimata  chUdren  shall 
take  as  their  father  would  If  alive),  and  the 
•aid  Jamee  Grow,  and  the  said  Thomas  6.  Crow, 
eadi  taUnc  one  third  of  the  whole.  But  If 
Charies  D.  flavor  be  at  that  time  dead,  leav- 


the  said  Thomas  O.  Crow,  reipectiTdy,  shall 
'      tbe  ri^t  and  portion  which  udran* 
decedent  would  have  recdved  bad  ,, 


succeed  to  tbe  ri, 


and  portion  which  u 
«>Hji  uiu  unmcui  would  have  recdvH  »«  ,__., 
he  been  alive,  and  h)  all  cases  the  heirs  and  dev- teSBl 


isees  of  the  said  James  and  Thomas,  respective- 
'*egitlmale)of  i^d  Charies 
iDOGMd  to  and  take  the 


BuTREXE  CotrnT  of  thk  Ubtited  Btate*. 


Oct.  TasK, 


f'ffO)  '^''^  prectee  qneaUon  here  raised  naa  been  re- 
peatedly before  tbe  courts  of  IlUoola,  as  has  tbe 
irbole  aabjcct  of  Cbarlea  Flaglor**  Interest  un- 
der tlila  vfil,  and  we  thtok  it  may  be  afflimed, 
that  by  teveral  mU  conafdered  opinfotM  of  the 
Supreme  Court  of  that  Stale,  a  coustructioD  has 
been  eatabUshed  which  rives  to  Charles  Flaglor, 
on  the  death  of  his  mother,  Letitia.afee  simple 
eatate  under  that  will.  Indeed,  we  do  cot  uu- 
deisUuid  counsel  here  to  serfoushr  controvert 
that  such  la  a  true  construction  of  that  Instru- 
ment, and  as  this  accords  with  our  own,  we 
adopt  ft  without  further  discussion. 

On  the  death  of  Hr.Oarrett,  his  wiU  was  ad- 
mitted to  probate  on  the  38th  daj  of  February, 
1S49,  and  hla  widow,  Eliza  Qarrelt,  having  re- 
nounced Uie  benefits  of  Its  provislona,  aaawted 
her  right  to  dower,  whereby  she  became  entitled 
to  one  half  of  (he  estate.  In  1861,  long  before  her 
death  or  that  of  tmytA  them  derlaeea,  the  jNur- 
ties  Interested  determined  to  have  a  partition 
^  a  proceeding  In  chancery  in  the  Circuit 
(jouit  of  Cook  County.  In  that  proceeding  the 
property,  which  is  now  In  controversy,  was  al- 
lotted to  the  share  which  went  to  Lelitla  Flag- 
lor during  her  life,  and  after  her  death,  to 
Cbarlea  D.  Flaglor. 

Under  the  construction  of  the  will  which  we 
have  Just  adopted,  Charles  D.  Flaglor  was,  at 
the  time  of  making  the  mortgage  to  his  father, 
the  owner  of  the  estate  in  fee  of  the  property 
conveyed  by  It,  and  there  could  be  no  doubt 
that  the  mortgage  constituted  a  lien  paramount 
to  eveiytlilng  else  in  the  way  of  a  claim  Or  title 
to  the  property. 

The  appellants  here  rely  upon  the  decree  of 
partition  to  which  we  have  aAuded,  and  on  cer- 
tain deeds  and  agreements  alleged  to  have  been 
made  by  Charles  D.  Fhglor  in  connection  there- 
with, as  establishing  and  limiting  his  interest 
In  this  property  to  a  life  eatate,  with  remainder 
In  fee  to  his  children  on  his  death,  and  whether 
this  contention  be  well  foundedor  not,  presents 
[6891 1^^  main  controveiey  in  the  case.  That  decree 
of  partition,  dividing  the  esUtc  into  three  parts. 
does  unquestionably  declare  "  That  the  real  es- 
tate by  said  com  miss  ioneis  set  ofF  and  allotted 
to  LeUIia  Flaglor,  Charles  D.  Flaglor,  and  his 
(iildren,  if  he  die  leaving  any  child  or  children, 
be  and  the  same  is  hereby  set  off  and  allotted 
and  the  income  thereof  to  (he  said  Letilla  Flag- 
lor during  her  life,  and  the  said  Charles  Flag- 
lor, ifhe  survive  said  Iietitia,  during  liislife,  and 
the  child  or  children  of  said  Charles  D..  if  he 
die  leaving  any  child  or  children,  in  fee." 

The  first  thing  which  sugsests  itself  as  proper 
to  be  Gon^dcred  in  tbe  soluucm  of  this  question 
is,  to  ascertain  what  was  the  law  of  tbe  State  of 
nUnolson  the  subject  of  partition  at  tbe  date  of 
that  decree.  Looking  at  the  statutes  of  the 
State  as  we  find  them  In  the  revision  of  1880, 
with  references  to  the  sources  from  which  this 
revision  is  taken,  we  tlnd  that  they  made  pro- 
vision diatinctly  for  two  modes  of  effecting  n 
partition,  one  of  which,  as  declnred  by  the  Stat- 
utes of  1B46,  was  by  bill  in  chancery  as  hereto- 
fore, and  the  other  by  petition  to  the  circuit 
court  of  the  proper  county.  Very  little  is  said 
on  the  subject  of  partition  In  chancery,  as  tbe 
provisions  of  the  statutes  are  more  ep^lfically 


directed  to  the  forms  of  proceeding  by  petition 
in  the  proper  court. 

Tbe  proceeding  in  the  case  which  we  ar^  now 
to  consider  declares  itself  on  Its  face  to  he  a  pro- 
ceeding in  chancery,  and  tbe  Supreme  Court  of 
the  Stale,  in  tbe  case  of  Fod/'amtv.  Gap.'lSlU., 
416,  in  reference  to  this  very  decree,  dcctaiee  it 
to  be  BO.  We  take  It  for  granted  that  the  SU^ 
ule  of  Illinois,  in  "'■^'"g  this  provialon  and  in 
leavins  the  parties  to  proceed  by  bill  in  chan- 
cery, Inlended  thereby  to  give  to  a  proceeding 
in  such  case  the  some  force  and  effect  which  a 
partition  in  chancery  bad  In  the  High  Court  of 
Chancery  of  England,  and  that  tbe  proceeding 
should  In  the  n^n  conform  to  the  cbaucerv 
practice  as  thus  establlahed.  As  we  understand 
that  aystem,  it  did  not  deal  with  t«  deride  quea- 
tions  of  controverted  title.  Its  ^poae  was  to 
make  division  among  tbe  parties  before  the 
court,  of  real  estate  in  which  thoae  parties  had 
Intnesta  or  estates  that  were  not  in  controversy 
as  among  themselves. 

It  was  another  principle  of  tbe  chancery  ju- 
risdiction in  partition,  that  a  decree  itself  Old 
not  transfer  or  convey  title  even  after  the  allot- 
ment of  therespective shares  of  each  of  the  par- 
ties to  the  proceeding,  but  that  the  l^al  title  re-  , 
m^nedaslt  was  before.  1' 

In  this  respect,  a  decree  in  chancery  was  un- 
like tbe  writ  of  partition  at  the  common  law, 
which  in  Buch  cases  operated  on  the  title  onlv  by 


that  tbe  parties  should  make  the  necessary 
conveyances  to  each  other,  which,  if  they  re- 
fused, they  could  be  compelled  to  do  by  attach- 
ment. Imprisonment  and  other  powera  of  tbe 
court  over  them  in  person. 

In  many  of  the  States  of  the  Union,  where  the 
equity  powera  of  the  courts  have  been  aided  by 
statutes  logetridnf  the  difficulty  of  compelling 
parties  in  person  to  execute  conveyances,  the 
court  has  been  BUthorizcd  to  appoint  a  commis- 
sioner, who  should  execute  the  conveyances  In 
the  names  of  ihe  parties.  In  other  cases,  ibe 
statute  baa  declared  that  such  a  decree  ilaelf 
shall  operate  as  a  conveyance  of  the  title. 

At  the  time  that  the  decree  was  rendered  in 
the  Superior  Court  of  Cook  County,  which  we 
are  considering,  we  are  not  aware  that  any  stat- 
ute existed  which  gave  such  effect  to  the  decree 
of  the  chancery  court  in  partition.  We  find  by 
tbe-  Re  vised  Statutes  to  which  we  have  alluded, 
section  30,  on  partition,  that  In  the  year  1861,  ten 
ycarsaftcr  this  decree  was  passed.  It  was  enacted 
ihnt  in  suits  for  the  partition  of  real  estate, wheth- 
er by  bill  in  chancery  or  by  petition,  tbe  court 
may  investleaie  the  question  of  confiicting  or 
controverted  titles  and  remove  clouds  on  the 
title  of  any  of  the  premises  sought  to  be  parti- 
tioned, and  invest  titles  bv  their  dccreea  in  tbe 
parties  to  whom  tlie  premises  are  allotted,  with- 
out the  forms  of  conveyance  of  "  mfnnis,  un- 
known heirs,  and  other  pariies  to  the  suit." 
Other  powcrH  are  also  conferred  on  the  courts  in 
such  cases. 

In  tbe  case  of  Wl'.aleg  v.  Dawton,  3  Sch.  ft 
Lef.,  867,  LoT^  Redesdale  says:  "Partition  at 
law  and  in  equity  are  different  things.  Tbe 
tjvt  operates  by  a  Judgment  of  a  court  of  law. 


ib.GoogIc 


Oat  t.  Parpast. 


«cuted  Ipf  tha  poitiM,  and  U  the  paitla  be  not 
competent  to  execute  the  convejances,  tlie  per- 
ihloD  cannot  be  effectual;  bad." 

And  In  hli  wotfc  on  Pleadfain  in  Cbanceiy, 

IWll  be  give*  tbla  dear  etatemaU  of  tbe  natuie  of 

the  eqnltf  Jnriadlctkw  in  peitlUon: 

"In  the  caae  of  the  partition  at  an  estai  . 
the  tiUea  of  Um  partiea  an  in  an;  degree  com- 
plicated. tlM  difflciiltiee  which  lisTe  occuiredin 
proceedlog  at  tbe  common  law  have  led  lo  w- 
iriicationB  to  eooita  of  equity  for  partition.wbich 
we  effected  by  flnt  ascertuningUie  right  of  the 
HToral  penooa  intereUed,  and  then  tening  a 
cmunimm  to  moke  the  paititloo  leqnired,  and 
tq»n  tbe  nttm  of  the  commlnion  and  confii- 
mation  of  tbU  return  bf  the  court,  the  partilion 
li  flnaUj  conqdeted  t^  mutnal  oonvejrancee  of 
tbe  allotment  made  to  the  teTeralparUea.  Bat 
If  the  I'tybMy  ^  onir  ^  tta  yerfi't^  or  other  dr- 


Ij,  until  ctfectnal  ccoTeyanceeean  bemode. 

If  the  defect  arise  bmn  tnfaucj,  the  in&nt 
mtut  haTe  a  d^  to  show  cauie  agsinet  tho  de- 
cree after  attaining  twen^-one;  and  If  no  cauae 
be  shown,  or  if  tbe  cauae  ihown  ihoold  not  be 
allowed,  the  decree  may  then  be  euonded  to 
compd  mutual  conveTancea.  If  a  contingent 
remainder,  not  c^ialde  of  bdng  boned  or  de- 
atiojred,  dtoold  have  been  limited  to  a  penon 
not  In  being,  the  conT^rauce  mnat  t»  delayed 
iflirtj^  ffyi^  person  ihaO  oome  into  being,  txt  \a^ 
to  the  coMlngencx  ahalt  be  detomine^ln  dther 
of  wUdi  eaaes  a  eiiKitemental  Mil  will  be  nec- 
tmuj  to  oaiTj  tbe  decree  into  execution." 
Mitf.  PI.,  Jemn-ed.,  UO;see,  ^«^(?«n.T.  Bam- 
ilftnt,  1  Madd.,  214;  Oartitriffht  v.  Aitttuy,  2 
Atk.,  880;  8tnr,  Eq.  Jnr.,  ncs.  OSS,  CSS. 

Hr.  Adams,  m  his  admlmhle  condensation  of 
the  eqnl^  JnriadictioB,  mf:  "  Tbe  conHrma- 
tka  wt  tbe  commlsaioner'B  report)  doee  not, 
like  tbe  ladj(tnent  on  a  writ  c4  partition,  op- 
oate  on  uie  actual  owneidilp  of  uiB  land,  10  as 
to  dereat  the  partiea  of  tbdr  Indiridnal  shares 
and  re^nveet  them  wMh  oonespoikUng  eatalea 
in  thdr  reapactlTe  allotmenta,  but  It  requirea  to 
be  perfected  Iq' conveyances;  and  the  next  alep, 
thoefoie,  after  oonflrmatlon  of  the  retom,  is  a 
decree  that  the  pUntUti  and  defendants  do  re- 
Mwctively  convey  to  each  other  thdr  respective 
ahana,  and  ddiver  up  tlwdeeda  relating  tbere- 
^  to;  and  that,  hi  the  meantime,  the  aUotled  por- 
tions shall  respectively  be  held  In  sereral^." 
Ad.  Eq.,  S81. 

This  is  predsdy  what  waa  d<me  In  this  case, 
except  that  no  day  in  oourt  was  given  to  the 
Infant  cliildt«i  of  Charles  D.  Flavor,  nor  any 
decree  for  conveyanoea  by  them  or  bytheotlier 
parties  to  the  suU. 

That  decree,  therefore,  did  no  more  than  to 
make  a  dlvfsfam  and  allotment  of  the  land,  and 
had  DO  diectapon  the  actual  ownership  or  upon 
the  ttUe  of  tbe  parties,  and  did  not  even  con- 
tain an  order  for  posntaslon  in  severalty. 

Wemust,  therraore,  look  to  the  convejraocee, 
wUdi  were  made  three  days  after  this  decree 
WBB  entered,  for  any  limitation  of  Charica  B. 
Flavor's  interest  to  an  estate  for  life  in  the 
Asre  allotted  to  him  and  his  mother,  if  any 
•ncbthete  bsL 

In  reply  to  this  view  of  tbe  effect  of  the  de- 
CTSC,  It  is  said  that  h  waa  a  consent  decree,  and 
8«e  18  Orra 


must  be  held  binding  on  Charlea  Sli^ort^  rea- 
son of  that  consent  It  is  cert^nly  true  that  on 
the  face  of  tbe  proceeding,  aa  evidenced  by  tbe 
bUl  of  Eliza  Garrett  and  the  two  Crows  and 
the  answer  of  Charka  and  Letitin  Flaglor,  the 
partition  was  one  previoasly  agreed  on  1^  all 
these  partiea,  and  the  bDl  itself  gives  n  schedule 
of  tbe  different  parcels  of  tbe  property  to  be  allot- 
ted by  the  decree  to  each  of  the  thriee  Inleresta 
concerned  la  it.  The  bill  abo  sets  forth,  very 
explidtlv,  the  interest  of  Charles  B.  Flaglor  as 
beuiK  a  Ufe  eslale,  with  remainder  In  fee  to  bis 
chQwen,  two  of  whom  were  then  alive. 

To  this  bill  an  answer  on  behalf  of  Fiederick 
T.  Flaglor,  Letitia  Plaglor  and  Charka  B.  Flag- 
lor  was  flkd  by  their  solldtora,  Arnold  and 
Idy.  It  might  admit  of  sonw  aneetlon  whether 
this  answer  waa  intended  to  nomit  that  tbe  ee- 
ttfo  of  Charka  D.  Flaglor  was  merely  a  life 
estate;  but  u  the  Suimme  Court  of  IlUnois, 
in  the  caae  of  Flaglor  v.  Orvw,  40  m.,  414,  haa 
decided  that  it  showed  consent,  we  assume  It  to 


tereet  In  the  property,  we  remaA  that  tbe  de- 
cree ItaeU  was  Incomplete  and  did  not  puniort 
to  transfer  the  title  between  partle^  nor  did  it  [ms] 
Older  ordltect  that  such  conveyance  should  be 
made  In  accordance  with  its  pnivUons.  This 
decree,  however,  was  entered  of  record  on  May 
20,  1861,  and  deeds  were  made  inter  parit*  on 
Hoy  29.  Thesodeedsdonot  refer  to  ue  decree 
in  any  manner,  nor  do  tbe  deads  of  the  o^er 
partiea  to  Letitia  and  Charlee  Tiaglor  pn^em 
to  deacribe  Ihdr  Interesta  In  the  property;  and 
tbedeed  as  found  In  tlie  record  from  the  t^wi 
la  to  CharleaFlafjlor.  alone,  ODd  none  of  the 
''Mda  mentkm  the  children  at  Chariee  Flaglor. 

The  agreement  of  the  aame  date  was  executed 
by  all  toe  partiea  to  Ihepartition,  except  tbe 
chUdren  of  Charies  B.  Fiaglor,  and  seems  to 
have  two  purposee,  explanatory  of  the  deeds  of 
oonv^ance  made  at  tne  same  time.  The  Ortt 
of  theae  purpoees  waa  to  declare  the  prmortioo 
of  the  debts  of  the  estate  of  Augustus  Garrett 
wUdi  abouM  be  charged  upon  Ute  Interest  of 
ench  <d  the  parties,  and  the  second  to  make 
some  explanation  of  the  relations  to  the  catate 
of  Charles  D.  Fhujor  and  his  children. 

The  purpose  of  the  provision  on  this  latter 
subject  waa  to  have  Letitia  and  Charles  B.  nag* 
lor  and  Frederick  "  To  save  and  keep  bannkoa 
the  ahares  and  poitiona  of  the  estate  allotted  to 
Ellta  Garrett,  James  Crow  and  Thomas  G. 
Crow  boat  all  claim  or  claims  whidi  any  child 
or  children  of  Chariea  D.  Flaglor  may  have  <» 
become  entitled  to  imdcr  the  said  will'or  decree 
of  any  court  now  made  or  hereafter  to  be  made." 
"^-v  Is  also  a  tKevions  reference  In  said  in- 

.  jient  to  the  Interesta  of  the  children  end 
deecendanta  of  Charles  B.  Fleglor  which,  under 
said  will,  snch  children  or  descendants  may 
have  or  at  any  time  be  entitled  to 

This  court  agrees  with  counsel  for  umdlee 
that  there  Is  noUdng  in  these  deeds  or  uus  co- 
temporary  agreement  by  which  Charies  Flai- 
' — grces  or  binds  himself  or  consents  that  m 
est  in  the  properQr  ]■  a  life  estate.  The 
deed*  of  conveyance  an  abaolulely  ailent  oa 
the  subject  ai>d  do  not  mention  the  chUdten  at 


.Goo^ 


Sunun  CousT  or  tkb  Uxitkd  Bti.tkb, 


Oct.  Tbbm, 


bU,  bat  ocniTQjr  the  osUte  to  Letitia  and  ChariM 
Tlwlor.    TlM  cxidanaloiT  agreement  waa 

dnuf  intended  to  refertUequettlonlotbe 

construction  of  the  wlD,  menttaiiDg  the  rights 
of  the  dtlldren  to  be  RtCh  as  tbev  nMV  haTB  nn- 
der  that  will  and  guarantying  Eliza  Gurett  and 
[6B4]  the  Crows  ngalnat  the  effect  of  each  conetnio- 
tion  of  It  M  woold  make  hla  interest  a  Ufe  es- 
tate, with  remainder  to  his  cUIdien. 
Awomiog,  lben,tbattheMconTcyanceef»ter 


of  them  wliich  declares,  as  between  Charles  D. 
Flsglor  and  hla  children,  that  his  estate  was  an 
estate  for  Ufe.  It  was  tudonbledlj  in  this  view 
of  the  snbject  that,  after  the  deatb  of  Charles 
Flarior  and  his  mother,  the  advisen  of  EUza- 
bel&Flulor,tlie  oolysurvlviiiK child  of  Cfaailes, 
caused  the  commencement  of  the  suit  In  cban- 
cerr,  in  her  name,  of  which  the  present  cross- 
bill has  become  a  part. 

This  bill  of  Elizabeth,  upon  Its  face,  recites 
the  proceedings  in  the  original  partition  suit 
and  the  cotemporarr  conT^yancea  and  agree- 
ment and  the  deatn  of  Letitia  and  Charles 
Ftaslor  sud  one  child  of  Charles  Flaglor,  and 
coneldertag  the  Imperfection  and  insufficiency 


D  him  and  his 
mother  in  the  decree,  it  demands  of  all  the  oth- 
er parties  to  make  such  conTeyance  as  will  per- 
fect her  title,  and  it  prays  for  an  account  of 
rents  and  proflts  from  those  who  have  bad  the 
property  in  possession.  To  this  bill  Catharine 
Reid,  now  Catharine  Parpart.-was  made  a  de- 
f  aidant  tinder  allegations  setting  out  the  mort- 
gage on  which  the  present  decree  was  rendered, 
and  all^inK  it  to  be  a  cloud  on  the  title  of  oom- 

S'ainanC^Uftbeth,  and  pnying  that  it  be  held 
be  no  lien  on  the  property. 
Mnchof  the  argument  ofcouusel  in  this  case 
and  the  testimony  on  which  the  case  was  heard 
in  the  court  below,  has  relation,  on  both  sides, 
to  the  question,  whether  Charles  D.  Flaglor  au- 


answer  to  tbe  original  pnrtition  quit. 

It  is  not  to  be  oenlea  that  the  testimony  on 
this  subject  is  conflicting,  as  were  also  hla  dec- 
laraUonsand  actions  about  the  time  ot  the  ren- 
dition of  that  decree.  WedotK>tdeemitmat«- 
rial  to  tbe  case  before  ns  to  decide  this  ques- 
tion, becanae,  as  ueitber  tbe  decree  itself,  nor 
the  deeds  made  three  days  after,  nor  the  aitlde 
of  agreemml  assented  to  tnr  the  nertiee  at  the 
same  time,  made  any  actual transieroftitledif- 
raasi  '^'^^  '''"■''  *^'  which  resulted  from  the  win  of 
^  '  Augustus  Oairetl;  and  as  the  very  purpose  of 
Elizabeth  Flaglor's  suit  Is  to  effect  that  which 
was  not  done  t>y  that  decree,  the  only  effect 
which  the  consent  of  diaries  Flaglor  tolt  could 
have,  if  he  ever  consented,  would  be  to  have  es- 
topped him,  or  some  one  claiming  under  him, 
from  contesting  the  force  of  the  decree. 

In  this  view  of  the  subject,  it  is  important  to 
recur  to  what  took  place  very  soon  after  this  de- 
cree was  rendered.  As  soon  as  Charles  Flaglor 
became  aware  of  the  construction  which  was 
put  upon  the  decree  as  regards  his  estate  in  the 
proper^,  he  died  his  bin  of  review,  on  thelSth 

day  of  April,  ISUa, '- -•■ ■ 

d  correct  It, 
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matter.  To  this  bill  hismother  and  father  and 
two  children  wefemadedefendants.  A  decree 
was  rendered  on  tbe  lltb  d^  of  April,  IKM,  In 
whiditlie  former  decree  in  that  leapect  was  re- 
versed, and  tbe  one  sixth  allottod  to  tbe  Flag. 
lors  was  declared  to  be  vested  in  Letitia  Fbgliw, 
for  and  dturing  the  term  of  her  natural  Ufe.witb 
remainder  in  fee  to  Charles  if  he  snrviTea  laid 
Letilla.  TUt  decree  remained  in  fuUforceun- 
tH  after  tbe  death  ot  both  Letitia  Flaglor  and 
Charles  Flaj^,  wben,  InAjNil,  ]866,Bwritof 
errot  was  sued  out  from  the  Supreme  Court  ot 
Illinois  in  the  name  of  Eliubeth  Flaglor,  t^ 
James  Link,  her  next  friend,  on  which  the  de- 
cree on  the  tdll  of  review  was  reversed,  on  the 
sole  ground  that  the  original  decree  of  partilion 
was  by  consent  and  that  such  consent  crjred  sJl 

It  will  be  obeerved  that  the  decreeon  the  bill 
of  review  remained  in  force  tor  over  ISyears, 
"^-'  during  two  vean  of  that  time  Charfes 
Jor  bad  come  mto  the  oeidn  of  thefeerim- 
ple  estate,  which  both  that  decree  and  tbe  will 
declared  to  be  In  him,  and  that  it  was  during 
this  period  that  the  mortgage  was  made  by  l>lni 
on  which  the  decree  we  are  now  coDsldenng  b 
founded. 

iiy  sboTtly  after  this  leveml  In  tbe  Supreme 
Court,  the  original  blU  In  tbe  present  case  was 
filed  br  EUztibeth  Flavor,  iriiich  was  prose- 
cuted in  her  name  untiTAtigust,  I867,wlien  she 
died,  leaving  a  will  by  which  she  devised  all  her 
proper^  to  ner  mother,  Lucy  C.  Flaglor,  now 
Lucy  Flaglor  Gm.oix  of  the  prennt  appellants.. 

Early  wl87S  tnesuit  was  revived  in  the  nsme  ;( 
of  Lucy  Flaglor,  and  trr  amended  bills  in  her 
name  and  by  the  cross-bul  of  Catharine  Parpart, 
formerly  Catharine  Held,  the  issues  in  regatd  to 
the  controversy  now  before  us  were  finaUy 

No  person  now  Interested  in  this  controveny 
obtained  any  interest  whatever  In  this  proper- 
ty by  any  purchase  or  by  any  tTanaaca<n>  l^ 
which  tbey  parted  with  money  or  other  vain*- 
ble  consideration  until  the  purchase  by  Arthur 
W.  Windett  from  Lucy  Flaglor  after  her  1^  of 
revivor  had  been  filed,  and  no  one  else  but  blm 
and  the  Connecticut  Mutual  Life  Insonnce 
Company,  anotber  one  of  tbe  appellania,  hvra 
ever  parted  wlth,anything  of  value  on  tbe  faith 
otvaj  (rf  tbe  transactions  pre  viouslv  recited, ex- 
cept It  be  FredKlck  T.  Flaglor,  who  loaned  hla 
son  Charles  the  money  on  the  morigage  now  io 
qnettion. 

It  is  impossible  to  see  bow  the  doctrine  of  tlie 
__toppelcui  operate  in  favorofany  of  these  ap- 
pellants. Such  interest  a*  Elizabeth  Flaglor 
and  Loot  Flavor,  her  mother,  had  or  acauired 
was  l^  mheritance  or  devise.  Neither  of  them 
ever  paid  a  dollar  or  parted  with  anything  of 
value,  or  did  anytbing  to  their  detriment  t^  re*- 
soD  of  any  act  or  deed  of  Charies  D.  Flaglor, 
nor  I7  reason  of  the  original  decree  of  paratfaMi 
and  tne  deeds  made  under  It.  Tbeone  wasbb 
child  and  took  under  his  rights;  tbe  other  wm 
his  vrif«  and  the  mother  of  his  child,  snd  took 
under  her  will.  Windett  is,  therefore,  tbe  first 
person  who  can  pretend  to  have  parted  with  any 
consideration  for  tbe  tide  which  be  asserts  to 
this  property  .and  the  Insurance  Company  bolda 
under  him.  Bat  both  these  parties  became  por- 
cb.isers  uid  acquired  their  Inlererts  during  tbe 
pendency  of  tUa  nilt,  and  vera  bound  to  Cdow 


Qat  t.  Pabpabt. 


Ihu  Oiej  pmcbued  subject  to  its  retnlt.  Tba 
aktaioBM  Uw  mortgage  which  they  now  con- 
tot  ma  rodlad  tntbe  <^«inelbUl  by  Ellubetb 
ni^or,  and  In  the  Ulla  of  reviror  and  mimle- 
sental  UUa  filed  bj  JMCy  Flaglor,  and  CaUia- 
ilne  Parpen  wm  a  party  to  all  those  bills,  and 
her  riftbt  to  a  paramount  lien  wee  referred  to 
•od  she  was  made  a  party  in  i^ard  to  It  in  them 
■U. 
It  iaurgedintaTorof  theq^Uantathatade- 


dsclariag  her  claim  Invalid,  and  that  very  soon 
after  this  and  before  that  default  was  set  aside, 
f]  WIndett  received  bia  deed  from  Lucy  Flaglor. 
It  Ls  sDenuouilj  urgei  that  this  fact  confers  up- 
on him  the  cL&racter  of  an  Innocent  purchaser 
for  value,  and  removes  him  from  the  category 
of  a  purchaser  j>md#nt«  lite.  But  this  argument 
is  not  Bound. 

The  decree  pro  eonftmo,  taken  without  any 
actual  service  on  Parpart,  could,  within  a  peri- 
od fixed  by  the  laws  of  llllnoia,  he  set  aside  up- 
on her  appeanuce  and  motion  lo  that  effect;  and 
It  was  so  done  in  this  instance.and  she  was  per- 
mitted to  come  in  and  file  her  answer  and  croaa- 
bni. 

Hr.  Windett  was  bound  to  know,  when  he 
pnrchaseti,  Ihe  inconclusive  character  of  the  de- 
cree pro  omfeMO  on  which  be  now  relies,  and 
that  It  was  not  in  hia  ^wer  and  that  of  Lucy 
Filler  to  defeat  ilie  right  which  tlie  law  gave 
to  me  aLsent  defendant  and  render  it  of  no  avail 
bj  this  transfer  of  title.  In  addition  to  this,  . 
Is  impossible,  in  any  light,  to  r^ard  Hr.  Win- 


Flngior  during  her  lifetime,  and  of  Lucy  Flag- 
lor  aftenvards,  and  so  remolnB  to  the  present 
hour.  It  is  also  in  evidence  that  he  was  welt 
aware  of  the  existence  of  the  mortgage  and  its 
possession  by  Catharine,  and  at  one  time  had 
promised  it  sbould  be  p^,  and  at  another  time 
bad  entered  into  negotiations  for  its  purchase, 
all  of  which  was  prior  to  the  date  of  the  deed 
from  Lucy  Flaglor  under  which  be  now  asserts 
title. 
The  Connecticut  Mutual  Life  Insurance  Com- 

Kj  also  acquired  its  interest  pendente  Me. 
\t  intereat  arises  under  a  mortgage  given  by 
WIndett  to  secure  the  loan  of  money,  and  it  ap- 
pears by  the  record  that  in  addition  to  this  mort- 
gage tbgy  took  other  security,  in  consequence 
~f  the  uncertain  condition  of  the  title.    Tbej 


have  also  the  security  of  Hr.  WIndett'i 


otUntkm. 
The  only  p 


i.    They 
persond 


Tbe  only  psrtv  in  the  litigation  before  us.  who 
lus  any  Just  claim  to  the  protection  of  an  inno- 
GtBt  purchaser  without  notice,  is  the  appellee, 
Catharine  Parpart.  Tbe  murtgwe  wbicb  she 
BOW  holds  was  given  to  Frederick  Flaglor  by  his 
SOB  Charles,  for  whidt  the  Mher  gave  full  ^ue 
at  the  time  when  Charles  stood  seised  oftbeea- 
tate  in  fee  simple  to  the  property  in 


<!e(aBapoiuv  agreement,  it  was  clear.  Tbe  de- 
crMitMlf,iIieonly  thing  which  cast  any  shadow 
upon  that  title,  bad,  upon  biU  of  review,  been 
set  Bride  in  that  respect,  and  the  title  of  Charles 
BtK  18  Otto. 


declared  to  be  an  eatate  In  fee,  and  the  remain- 
der of  the  deci«e  stood  afBrmed  m  a  division  of 
tbe  propettj.  Under  these  drcumslances,  the 
ri^t  of  Frederick  FU^or  to  feel  secure  in  tak- 
ing the  mortgage  on  the  proper^  which  he  did 
from  his  eon  Giarlea,  in  the  faith  that  he  was 
secured  by  a  good  title,  is  much  stronger  than 
that  of  Hr.  Wtodett  and  the  Insurance  Compa- 
ny, purchasing  during  the  existence  of  the  Iltl- 


ntloi 
^dr 


Ion  which  pointed  out  clearly  the  defect  li 


Without  deciding  whether  Charles  Flaglor 
ever  gave  his  consent  to  tbe  original  decree,  we 
remark,  in  the  flrst  place,  as  we  have  said  be- 
fore, that  that  decree  did  not  propria  rigort 
transfer  title  from  or  to  anyone.  In  that  suit, 
as  between  Charles  D.  Flaglor  and  his  children, 
there  were  no  sdverHaiy  proceedings,  and  such 
decree  as  was  bad  being  dependent  upon  con- 
sent, did  not  operate  as  a  Jodicial  decision  bv  tbe 
court  of  the  rights  of  Charies  and  bis  cbiidreo. 
There  was,  therefore,  neither  a  Judgment  of  the 
court  nor  any  valuable  conHiderstion  passing 
from  thecbildrento  Charles  to  Wd  him  tosu(£ 
consent,  beyond  that  of  an  ordinary,  gratuitous 
promisc,wliichmBy  be  retracted  before  it  ispcf 
lormed.  The  deeds  and  the  agreement  made 
three  days  after  the  decree  show  that  If,  at  any 
time,  Charles  Flaglor  had  given  bis  temporaiy 
consent  to  tbe  decree,  he  had  determined  so  far 
to  retract  as  to  keep  the  matter  in  his  own  i>ower, 
and  tbe  bill  of  review  and  the  decree  which  be 
obtained  upon  tbat  review,  and  all  bis  eubee- 

3uen(  conduct  in  regard  to  the  property,  left  no 
oubt  in  tbe  minds  of  anyone  that  he  liad  deter- 
mined to  assert  bis  full  ri^t  of  ownership  in  fee 
simple  under  the  wilL 

It  Is  in  tbe  face  of  all  these  circumstances  that, 
many  years  after  her  father's  death  and  manv 

..__  .1 j^jj  of  the  mortgage  in  this 

commenced  it 


yesiB  after  the  execution  of  the  mortgage  in 
suit,  proceedlDgs  were  commenced  in  the  n 
of  Bliubetb  Flaglor,  then  a  child,  tosecurethe 
benefit  which  her  advisers  suppoaedtho  original 
decree  of  partition  confened  on  het. 

Under  all  tbe  drcumatances  of  this  case,  the 
diligence  with  which  Charles  D.  Flaglor  repu-  >- 
dialed  tbe  supposed  consent  and  had  it  set  aside 
by  a  regular  bill  of  review;  the  long  period  of 
twelve  or  fifteen  yems  in  which  the  matlerwas 
permitted  to  lie  in  that  condition;  the  fact  that 
the  daughter  and  her  mother  are  all  volunteers, 
and  that  WIndett  Is  a  purchaser  with  notice  of 
the  litigation  and  taking  part  in  It  as  an  attor- 
ney in  the  case,  and  the  Insurance  Company 
holding  their  InleMst  also  with  full  notice  of  the 
facta,  we  think  it  would  be  ineqoltaUe  to  make 
a  decree  now  to  do  what  was  left  undone  In  a 
former  decree,  and  wbicb  seems  to  have  been  so 
left  by  theintentionof  thepartlestolt.  Wecan- 
not  better  eipteas  ourselves  than  in  the  follow- 
ing language  from  the  oirinion  of  the  court  in 
tbe  case  b^ore  referred  to: 

"  We  do  not  regard  tbat  It  militates  with  the 
doctrine  of  the  conclusive  effect  of  what  is  res 
jvdieata,  that  where  there  is  an  incomplete  de- 
cree, and  it  is  ineffective  for  want  of  tbe  [wo- 
vislon  cf  any  means  for  its  execution,  and  an  m- 
plication  is  made  to  a  court  of  equlqr  to  sapplv 
the  imperfection,  so  as  to  render  the  decree  ef- 
fective, then  it  is  admissible  to  look  at  tbe  real 
nature  and  character  of  the  decree  salt  may  ftp- 
pear  in  the  light  of  surrounding  circumstancv, 
for  the  purpose  of  iletCTmtntng  whetlwr  there 


ib.GoO^^ 


SUFBOfB  COVBT  OF  THB  UllITBD  STATES. 


Oct.  TxBic, 


b  NCb  tax  equiUble  Eroimd  for  actloa  u  will 
move  k  court  of  equity  to  Interpow.  Equity 
will  penetrate  beyond  tlie  covering  ol  form  and 
look  U  the  rabstance  of  &  transaction,  and  treat 
It  as  it  really  and  In  esMnce  is,  honever  it  may 
teem.  In  outward  semblance  this  partition  de- 
cree is  adedsion  of  court  upon  the  relative  rigbta 
of  Charles  D.  Flaglor  and  hli  children  under 
the  will  of  GarretL    In  eeaential  character  It  Is 


original  bill  to  lend  Its  asratance  for  caring 
it  Into  execution,  because  of  an  omlBsion  In  the 
decree  in  provldinKanym^utsof  it*  execution, 
it  would  seem  reaEonable  that  the  same  rule  of 
the  court's  action  should  obtain  as  in  csae  of  any 
•olemn  egreement  under  seal;  and  where  there 
are  manifest  the  elements  of  injustioe,  mistake, 
surprise,  misapprehension,  and  minf  ofamiid- 
mition,  to  remain  passive."  WcUUuant  v.  Oau, 
78  111..  414. 

Tht  deertt  of  Oit  Oircuit  Court  nuul  bt  af- 
Jlrmed;  and  it  it  to  oriertd. 

Ine  oopj.    TtKC ; 

I. a    u.tr '■-^  Bup.  Court,  D,  8. 


[536]         LUSITED  STATES,  F^.  in  Err.. 
t. 
PATRICK  DENTm  bt  ai.. 

(Bee  S.  C  IB  otto,  m,  B8r. ) 

Stiivmttg  ^fietr,  wftm  eAargeabUvitA  intavit. 

*Wha«  an  ollloer  of  the  Ooveniment  has  moaay 
oommltted  to  fala  oharge,  with  the  dutr  of  dWnir*- 

alt  ai  required,  he  cannot  be  charaed  wlUi  Inter- 
untU  tt^  »ho»~  "■—  ■--  ■■ —  "  —  ■— 

irfalledi 


theopinii 

Jfr.  Bamuel  F,  PUUlpa,  SoUdlor-Om., 
for  plalntitr  In  error. 

Mr.  B.  F.  BuUtr,  tot  defendants  In  error. 

Mr.  Juttie*  KIlI«r  delivered  the  opinion  (rf 
the  court: 

The  United  States  recovered  a  Judgment  in 
the  Circuit  Court  for  the  District  of  Masnchu- 
setta  against  Denvir,  on  hie  bond,  Klven  assure- 
ty  for  the  faithful  performance  ttj  David  F. 
Power  of  all  his  duties  w  acting  assistant  pay- 
miller  In  the  Navy  of  the  United  States.  No 
service  on  Power  or  appearance  for  him  and  no 
defense  by  Denvir  being  made.  Judgment  was 
rendered  for  the  sum  of  money  found  to  be  In 
thebands  of  the  paymaster,  with  interest  from 
the  service  of  the  original  wr^t  in  this  suit,  in 
March,  187S.  The  United  States  asserted  a 
right  to  inlereet  from  the  date  of  the  last  re- 
edpt  of  money  by  the  pavmaeler,  namely;  Au- 
gust, 1869,  and  excepted  becauae  the  court  over- 
ruled this  proposition. 

No  evidence  was  given  of  any  demand  on  the 
paymaster,  or  any  refusal  to  pay  or  transfer  the 


fund  in  bis  bands,  or  to  comidy  with  any  law- 
ful (Hder  on  the  aubject. 

Though  the  condllloa  of  the  bond  is  not  ex- 
actly the  same  as  in  the  caae  of  U.  &  v.  Ourtit, 
100  U.  8.,  IWIXXV.,  571],  the  principle  of 
Qiat  case  must  control  ttiii. 

That  principle  is,  that  where  an  cAcer  of  th» 
Qovemment    nas   money   committed   i 


with  Interest  on  such  monev  until  It  is  shown 
that  he  has  failed  to  p«^  when  such  occasion 
required  him  to  do  so,  or  has  failed  to  account 
when  required  by  the  Ooverament,  or  to  pay 
over  or  transfer  the  money  on  some  lawfiu 
order. 

The  mere  proof  that  the  mon^  was  received  jmmjt 
by  him,  ralKS  no  obligation  to  pay  interest  in  '■°"' 
the  abeence  of  some  evidence  of  conversion,  or 
some  refusal  to  rapond  to  a  lawful  require- 

"^is  obvious  reason  for  this  is,  that  the  Gov- 
ernment places  the  money  in  the  bonds  of  thia 
class  of  mScerv  and  all  oUien  who  are  disburs- 
ing ofBcers,  that  It  may  remain  then  until 
needed  for  uae  in  the  line  of  tiiat  offloer's  duty; 


and  until  that  duty  requires  such  payment,  ora 
return  of  the  monev  to  the  proper  depa  ' 
of  tbe  Government,  m  Is  In  no  default,  ai 


e  required  to  p^  tnlerest. 

ThtJu^nunttffOtClreuitQmrtiti^lniuiiL 
Trait  oopr-  Ttati  _ 

JanMBH.lfeKamMr.CaeA,  Bap.  Ocnut,  U.S. 


UNITED  STATES,  PV-  '«  Jfrf., 

e. 

JOHN  A.  KN0WLB8  wr  ai. 

(Bee  B-CU  Otto,  MT.) 

Intgrttt  eKargeabU  to  ogleer. 

bia  snit  m  the  Iionilof  a  mtlKairitonkMjier  Ib 
tin  aimr,  where  tlw  amount  f  ound  due  had  ntOb 

to  piopertjr  as  well  as  moner,  where  no  te- 

1  had  buen  made  until  the  aervloe  at  the  witt. 

intenM  can  ontv  tn  allowed  from  Uiat  date. 

[No.  108.] 
Arutud  Nov.  t3,  iSSt.       Dttidad  Jan.  S,  1883. 


r.  John  A.  Qeorge,  for  defendanla  In  error. 

Mr.  JvtUet  M01«r  delivered  the  o|dnIon  <^ 
the  court: 

This  case  differs  from  the  preceding  case  of 
ir.a.v.  Dtneir  [ante,  3ML  only  in  the  circum- 
stance that  it  b  a  ault  on  the  bond  of  a  military 
storekeeper  in  the  army,  and  the  amount  found 
due  had  reference  lo  property  as  wdl  as  money. 

The  same  question  as  to  interest  was  raised, 
and  the  court,  on  the  ground  that  no  demand 
was  made  until  the  service  of  the  writ,  only  al- 
lowed inleiest  from  that  date. 

Though,  in  the  case  of  personal  property  and, 
indeed,  of  money  so  held,  proof  of  aconvoaion 
might  justify  ini«rGet  from  the  date  of  snchooB- 
version,  there  b  do  evidenceinlhtacaaettf  audi 
Goovetuian  ot  oi  ui  eulier  demand  than  that 
1MD.8. 


ib.Gootj^lc 


Pii*T  T.  Uhitbld  Stateb.     PATTERSoir  T.  Lthde.      SM,  HBH;  K19-'^ 


nude  hy  Mrvice  of  tlie  writ,  and  tit  judgment 

Troecopr.  TeM:  _ 

"  "'  "        r,Clerk,Bap.Coait,U.8. 


,j  FRANCIS  E.  PRAT,  Appt., 

UNITED  STATES. 

(Bee  9.  a.  U  Otto,  BBi,  ami.) 

Ay  of  veigfier  and  tneamrtr. 

Oneftppolnted  doqm1oii>1  weUtac , 

_-i. m™.  > — '-t^JiXIperannumwJion 

DBFiod  Af  auoh  nrvlce. 
leout  (or  the 


emplo^Bd,  who,  during  the 

ma  paid  bH  mi»iy  npoa 

— »-. r«  receipted  by  htm,  canDot 

mover  cxnopenoatloii  tor  the  Sundafi  exceptod  out 


APPEAL  from  the  Court  of  Clainu. 
The  caae  is  suted  bv  tlie  court 
Mr.  Tliftiw  H.  THlbot,  for  appelUnt 
Mr.  Wbu  a.  K»iit7'.  Aut.  Atty-Otn.,  for 
■ppellce. 

Mr.  Juttics  MlUer  delivered  the  opinion  of 
the  court: 

According  to  the  flndlna;  of  facts  in  this  esse, 
Ibe  claimant  received,  on  tEie  first  dsy  of  March, 
lSt7,  a  writlen  InstniineDt,  appointing  btm  oe- 
etmonal  weigher  and  measuKr,  wllb  a  compen- 
ralloD  fixed  tiX$2,0OODer  aaaummhenemplof/ed. 
He  held  the  place  ana  performed  the  duties  of 
occasional  weigher  andmeasurer  at  Portland, 
Maine,  under  tfiat  appointment,  until  Novem- 
ber 30,  1877. 

A  farther  finding  Is  this: 

For  each  mouth  during  the  period  of  said 
service  the  claimant  was  paid  bis  compensation 
npon  Mils  made  out  in  the  foliowinff  form: 
"  T/te   United  Stale*,  Dr.  to  F.  E.  Prav.  oeca- 

monai  taeifiur  of  uu  autonu  for  Iht  IM  of 

For  my  services  as  occasional  weigher  of  the 

castoma  from to- inciusire, 

Sundays  excepted,  one  month,  at  two  thousand 
dollars  per  annum." 

Each  oill  so  made  out  was  for  the  sum  due 
for  the  month  named  in  it,  after  deducting  the 
SnndajH,  and  to  each  was  subjoined  a  receipt, 
sigued  by  the  claimant,  In  the  following  form: 

"  Received  payment  for  the  above  services, 

$ — of Collector  of  Custoois  for  Uie 

Port  of  Portland." 

Tbe  present  suit  Is  brought  to  recover  com- 

IS  W]  pensation  for  the  Sundays  excepted  out  of  these 

monthly  payments  during  tbe  entire  period  of 

This  demand  Is  founded  on  tbe  law  which 
gives  to  the  weighers  and  meaaurers,  holding 
office  as  such  by  the  usual  appointment,  a  sal- 
ary of  $2,000  per  annum.  In  which,  of  course, 
Suodays  are  disregarded. 

Counsel  for  the  Oovemmentcontends  that  bis 
letter  of  appointment,  naming  blm  as  "  occa- 
sional weigner  and  measurer,"  to  he  paid  at  tbe 
rate  of  92,000  per  annum  "when  employed," 
See  14  Otto. 


cadonal  weigher"  "for  one  month,  Sundays 
excepted,"  bDi  bill,  with  tbe  sum  fixed  on  that. 
basis,  and  accepts  and  signs  a  receipt  for  it;  and 
this  he  does  every  month  for  ten  years. 

He  cannot  be  permitted  now  to  say,  after  be 
is  out  of  tbal  employment,  that  his  contract 
was  for  $2,000  a  year  as  an  absolute  salary. 

It  this  was  the  case  of  a  person  employed  by 
a  bank, «  railroad  company,  or  in  any  luge 


It,  I  nail.,  too  1 II  u.  □.,  A.IJ 
S«];  ibmsT.  Ohild.  la  Wail..  241  [79  U.  &., 
XX,  8621;  Sante  v.  Juttice.  14  Id..  6SG  [81  U. 
8.,  XZ..  7S8];  Matm  v.  U.  8..  17  Id.,  16  [84 
U.  8.,  XXL.  66ff|. 

Tht  jvdgment  <tf  Ot4  OovH  <^  Ciaimt,  ditmim- 
iiw  Ike  petition,  m  ^firmed. 
Tniaoopy.   Teat: 

Jomea  U.  McKeoner,  Clerk,  Sup.  Court,  V.  S. 


JAMES  PATTERSON,  (or  tbe  Use  of  Thom- 
as J.  BsowEB,  P(f.  in  Bit., 


CORNELlUa  LYNDE,  Jr. 
(Bee  B.  C,  ifl  Otto,  EU-SBI.) 


seneral  laws  of  Oregon,  in 

..    joa  o(  private  oorporatlona,  cannui. 

mmlatalnanBctkMiatlBw  asalnata  stoekholder  to 
reoovor.  Out  at  an  unpaid  baianoa  of  aubacrlptlOD 
to  the  capital  stock,  tbe  debt  due  to  Mm  Irom  the 
oorporaUon. 

X.  Tbe  temedv  of  the  creditor  to  en(on»  this  lia- 
bility la  In  equity.  «hei«  the  rlfhti  of  the  corpom< 


(Ion,  the  Rockhoider  and  all  the  oredltors  can  be  ad- 
justed In  one  suit. 

[No.  123] 
Argw^  Dee.  11, 1"^-         ""  "- 


Decided  Jan.  8,  1883. 


IN  ERROR  to  tbe  Circuit  Court  of  the  United 
States  for  tbe  Northern  District  of  Illi- 

This  action  was  brought  in  tbe  court  below, 
_r  theplointiSin  error,  as  ajudgment  creditor 
of  the  Hallieuer  and  Burnt  River  Consolidated 
Ditch  and  Hining  Company,  a  corporation  of 
tbe  State  of  Oregon,  to  enforce  an  alleged  lia- 
bility of  the  defendant,  to  tbe  amount  of 
970,000,  as  a  stockholder  of  said  company. 

The  court  below  sustalDcd  a  demurrer  to  the 
declaration  and  entered  a  judgment  dlsmisring 
Whereupon,  tbe  plaintiff  sued  out 


tof  ei 


^V.,886. 


UrLKHbf  (^  Moekholdert /or  «or- 
oU  to  Hwtefa  T.  Dana,  Hn  V.  a. 

D,s,tze:Jb,GOOlj^ 


IDO'TQS 


SoPBBMB  CocvT  or  THB  Dkites  States. 


Oct.  Tebm, 


The  tacts  of  the  caw  sufficiently  app««r  In 
the  opinion  of  tlM  conrt. 

Metm.  C.  M.  Harrla  and  P.  W.  Padeard, 
for  plaintiff  in  enor. 

jfewn.  Obmm.  K.  Oabon*  and  T.  J.  Em- 
■^enan,  for  defendant  In  error. 


consider  in  this  case  i«,  whether  a  creditor  of  a 
corporation,  formed  and  organized  under  Ute 
general  laws  of  Oregon  In  relation  to  the  for- 
mation of  private  corporationa,  can  roaintsin  an 
action  at  law  agalnat  a  atockhotder.  to  recover, 
ont  of  an  unpidd  Mance  of  snbacrq>tlon  to  the 
capital  atock,  the  debt  due  to  him  from  the  cor- 
poration. 

The  Constitution  of  Oregon,  article  11,  sec- 
tion 8,  provides  that  "The  stockholders  of  all 
corporations  and  joint  Htockcompanlea  shall  be 
llaUe  for  the  Indebtedoeas  of  said  conioration 
to  the  amount  of  their  stock  suhacribea  and  un- 
pcud.  and  no  more." 

Bcction  14  of  the  stalute  In  rehitlon  to  the 
formation  of  private  coniorations,  is  as  follows: 
1  of  stock,  whether  volun- 


atlon  of  prlvB 
ec.  U.  All  B 


tarv  or  otherwise,  transfer  to  the  purchaser  all 
riznts  of  the  original  holder  or 
whom  the  same  is  purchased,  and 


r  person  from 
id  subject  such 
purchaser  to  the  pftvment  of  any  unpaid  bal- 
ance, due  or  to  b«»inedue  on  such  stock.  But 
If  the  sale  be  voluntary.the  seller  la  still  liable  to 
existing  creditor*  for  the  amount  of  such  bal- 
ance, unless  the  same  be  duly  paid  by  such  pur- 

Slnce  this  case  was  decided  bektw,  the  Su- 
preme Court  of  Oregon  has  passed  on  the  same 
Jnestinn  aDd,inZadrf  v,  CvrtwrMit,'!  Oreg- ,  829, 
rlermlned  that  the  individual  liability  of  siock- 
bolders  for  the  Indebtedness  of  the  corporation 
Is  limited  to  the  amount  of  their  stock  sub- 
scribed and  unpaid;  andthaltheremedy  of  the 
creditor,  to  enforce  this  liability,  is  in  equitv, 
where  the  rights  of  the  corporation,  the  stock- 
holder and  all  the  credttbrs  can  be  adjusted  in 
one  suit.  Of  the  correctness  of  this  decision, 
we  have  no  doubt.  The  liability  of  the  stock- 
IB211  holder  is  upon  his  Bubscriptioni  that  is  to  say, 
upon  his  obligation  to  contribute  to  the  capital 
stock,  which  la  a  trust  fund  for  the  benefit  of 
tboee  to  whom  the  corporation,  ss  a  corporation, 
becomes  liable.  8aKytr\.  Hoag,  ITW^bII.,630 
t  U.  B.,  XXI.,  T35].  The  Constitution  of 
regon  created  no  new  right  in  this  particular; 
It  simply  provided  for  the  preservation  of  an 
old  one.  The  liability  under  this  provision  Is 
not  to  the  creditors,  but/or  the  indebtedness. 
Tbat  is  no  more  than  the  liability  created  by 
the  subscription.  The  subscription  Is  part  of 
the  assets  of  the  corporation,  at  lesat  so  far  as 
creditors  are  concerned.  The  liability  of  the 
stockholder,  to  the  creditor,  (s  through  the  cor- 
poration; not  dii-ect.  There  is  no  privity  of 
contract  between  them,  and  the  creditor  has 
"  »rthe 


^t 


rA  his  rights.    The  stockholder  is  liable, 

enent  that  the  subscription  represented  by  bis 
stock  rmuliea  him  to  contribute  to  the  corpo- 
rate funds;  and  when  sued  for  the  money  he 


corporation,  for  distrlbnthni,  acoradlng  to  law. 
No  one  creditor  can  aasiUM  tbat  be  alooe  la  «o- 
tltled  to  what  any  stockholder  owes,  and  sne  at 
law  so  OB  to  appropriate  U  ezclodvely  lo  him- 
self. 

ThejudtimeatcfVitOireuit  Ctmrtitq/hnud. 
nueoopf.Test: 


GRAND  TRUNK  RAILWAY  COHPANT  [TOO] 

OP  CANADA,  P(f-  it*  Brr., 

OLIVER  P.  CTTHMXNQB 

(See  B.  C  U  Otto,  TOO-IOU 

B^Sital  to  dinet  verditt—negligMee  <fffelbn»' 


venUottor 

m  teeUmoDy,  BiuL 

tor  therevenal  of  a]uA(iiient 
of  the  ntalntWJtUieMendati 
teeUmonyandlnt     ' 


of  bisown.  and  tbe  Jnr;,  under  proper  Instructioiis, 
flndaasaiiattalman  tbe  whole  eviMDOe,  tha  jads- 
ment  cannot  be  reversed.  In  the  absence  of  tm  de> 
feDdanfa  t"" "  "  — '-"—' 


IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Habw. 

This  action  was  brought  in  the  SuperiorCourt 
of  Cumberland  County,  Maine,  by  the  defend- 
ant in  error,  to  recover  damages  sustained  by 
him  in  the  course  of  his  employment  as  engine- 
man  of  tbo  defendant  Company. 

The  cause  was  subsequently  removed,  on  pe- 
tition of  the  defendant,  into  the  court  below. 
There  were  two  trials,  both  of  which  reoulted 
in  verdicts  for  the  plaintiff,  the  first  for  flS,- 
TOe.88,  which  was  set  aside,  and  the  last  for 
tlO,T91.00. 


his  duties;  and  among  these  perils  ore  those 
arising  from  the  carelenoeM  and  n««ligence  of 
those  In  the  same  employment. 

J^rteOl  V.  R.  R.  Co.,  4Met,  40;  Qimiannon 
v.  R.  R.  Co.,  10  Cush.,228;  Saffu  v.  Jl.  B.  Oa., 
8  Gush.,  270;  Oilman  v.  R  R.  Co..  10  Allen, 
288;  ihisieK  v.  R,  R.  Oa.,  17  N.  T.,  13*;  Qhap- 
man  v.  R.  R.  Co.,  65  N.  T.,  576;  iatofor  V.  R. 
R.  Co.,  Sa  He.,  408;  Slatery.  Jtwtt,  85  N.  T., 
«1. 

The  only  obligation  and  duty  of  the  Corpo> 


HOKRILL  T.  JOMB& 


4M,4m 


nOaa  yna  to  uw  tsmoiuUb  can  to  enforce 
tornles. 

ladSY.  R.  B.  Cb.,  IIB  HaM..41S;  Zeigt«rY. 
Aw,  188  Hms.,  108;  Snov  y.  B.  R.  Co.,  8  Al- 
1^446:  Aw  T.  ».  A  a>.,  S8  N.  Y.. S17. 

Mmn.  A.  A.  Stroot  and  Qm.  F.  Solmtt, 
tor  defendant  in  eiror: 

The  ows  of  Oieanyan  r.  Amu  Cb.,  108  U. 
a,  SSa^XTL,  040);  Improeament  Oa.v.  JAin- 
M,  14-Wall.,  448«1  U.  B..  XX„  867);  «*i#- 

Mb  T.  .niBf.  8s  wau..  lie  (80  n.  s.,  xzu. 

Wk  and  Artor*  r.  A(««r,  XXtV.,  808),  e( 
tfAUah  tbe  i«liidi4e,  that  If,  after  the  teatlmonr 
k  all  in,  Itia  InautBcieiit  to  austain  a  verdict,  the 
cmut  will  he  Jusdfled  in  directing  a  TCrdict  ten 
Ihedefendant  But  the  material  teatinunij moat 
he  uiidlqRited,  in  order,  under  flkedecMcMU,  to 
warrant  the  withdrawn  of  the  caae  from  tbe 
jury. 

fat.  Q>.  T.  Snwbr,  98  U.  8.,  898  (XXni., 
88T):  KlHn  v.  Rusidl.  19  Wall.,  465  (86  U.  8.. 
XXIL,  134);  Origg*  t.  HtrntUm,  104  V.  B.,  004 
<XXVI.,  840);  B.R.Q>.  y.  fyatok  100  U.  8., 
at  (XXV.,  6S3). 

Cummings  did  not  contract  against  the  corn- 
Uoed  n^llgeoce  of  a  fdlow-iervant  and  of  his 
Mnployer,  and  the  negligence  of  the  servant 
does  not  excuse  the  Corpoiatlou  for  negligence 
which  contrihuled  to  the  iolurT. 

AaimiBT  v.  fl.  it «..,  84  N.  J.  L.,  101-107;  Jfe- 
Mahoay.  I{en>iiw,SFfsd.R.,8ISS;  Qmty.Dtl. 
B.R.CO.,  81N.Y.,206;fl>ottv..Rfi.  CV..,  78 
N.Y.,88;  OrutehlUldy.Rithmmda.B.Ch.,'lt 
N.  C  880;  KjiM  v.  B.  B.  Ch.,  48  N.  H.,  220; 
OajiKT  V.  Tbyfor,  10  Gray,  274 


This  was  a  suit  brouriit  \ij  CnmmlDgi,  the 
plaintiff  in  error,  an  engine-man  in  the  employ 
of  the  Grand  Trunk  Rdlwsy  Ccmpony  of  Can- 
ada, to  recover  damages  fOT  an  injuij  sustiUncd 
in  tbe  coarse  erf  his  employment,  by  a  coUldon 
of  a  train  on  whidi  be  was,  with  another  tr^it 
of  theMOwCunpaDy.  Theclalmof  Oummings 
is,  that  the  oolluon  was  caused  by  tbe  fault 
and  Uf^ect  of  tbe  Company;  that  of  the  Com- 
pany, that  It  was  caused  l^  the  neriigence  and 
disobedience  of  a  fellow-eervant  of  Cnrnndnga. 
This  was  the  Issue  at  tbe  trial  and,  at  the  close 
of  the  testimonv  on  the  part  of  Cummings,  the 
Company  askea  tbe  court  to  Instruct  the  jury 
to  return  a  verdict  in  its  favor,  which  being  re- 
fused, an  exception  waa  taken.  All  the  testi- 
mony before  the  Jury,  when  this  instruction 
was  asked,  baa  been  put  Into  the  W\  of  excep- 
tions. 

The   Compenr  then  Introduced   testimony 

touching  tbe  points  covered  by  that  on  the  part 

of  Cummings.  None  of  this  testimony  U  In  tbe 

[7Q1]  record.    The  Company  did  not  contend  that 

Cummings  was  guilty  of  contributory  negli- 

At  the  dose  of  the  cam  on  both  sides,  the 
court  gave  to  the  jury  sundry  Instruction^  not 
excepted  to,  and  then,  at  the  request  of  Cum- 
min^,  instructed  them  furtber'That  If  Noyes 
(the  pereoB  dahned  to  be  a  co-aemmt)  was  n^ 
tlgetit  and  it  the  Compasv  wa*  also  wanting 
in  onlinaiy  caie  and  prudence  in  discharging 
their  duties,  and  such  want  of  ordinary  care 
oootrfbuted  to  produce  ue  Injury,  and  the 
xlaintiff  did  not  know  of  such  want  of  onUnary 


care  and  pnidence,  tbe  defeodant  would  be  lift- 
ble;  that  If  two  (rf  those  causes  contributed,  tbe 
Companv  would  be  Uabte;  that  the  mere  negli- 
gence of  Noyes,  of  Itself,  does  not  exonerato 
them  If  one  of  thdr  own  faults  contributes." 
To  this,  an  exception  was  taken.  The  Juir  re- 
turned a  verdict  for  Cummings,  upcm  which  a 
judgment  was  rendered  against  the  Company. 
To  reverse  that  judgment,  this  writ  of  error 
was  brought,  and  tbe  only  errors  asaisned  are:' 

1,  the  refusal  to  direct  a  verdict  for  Uie  Com- 
pany at  the  dose  of  Cummings' teatimony;  and, 

2,  the  giving  of  the  instruction  which  was  ex- 
cepted to. 

It  Is,  undoubtedly,  true  that  a  case  nay  be 

ented  to  which  Ihe  refusal  to  direct  a  ver- 

for  the  defendant  at  tbe  dose  of  the  plaint- 
iff's testimony  will  be  good  ground  tor  tbe  re- 
veisal  of  a  judgment  on  a  verdict  in  favor  oT 
Ihe  platotiff,  if  tbe  defendant  rests  bis  case  oa 
such  testimony  and  introduces  none  in  bis  own 
beiialf ;  but  it^he  goea  on  witta  his  defense  and 


der  proper  InittructEons.  flods  against  liun  on 
the  whole  evidence,  tbe  Judgment  cannot  be 
reverEed,  in  the  absence  of  the  defendonf i  tes- 
timonv, on  account  of  the  original  refusal,  even 
tbough  It  would  not  have  been  wrong  to  give 
the  itiatmction  at  the  time  It  was  askS. 

Tbe  present  case  comes  witbm  this  rule.  The 
evidence  iatroduced  on  the  pert  of  the  Com- 
pany is  not  in  the  bill  of  exceptions,  and  the 
court  was  not  aaked  to  instruct  tbe  jury  to  And 
for  tbe  defendant  on  the  whole  case.  Lader 
Hoch  drcnmstances.  It  must  be  presumed,  in 
tbe  abaeoce  of  anything  to  the  contrary,  that 
when  tbe  case  was  dosed  on  both  sidea,  there 


this  we  are  not  to  be  understood  as  sa^ng  that  [TOZ] 
the  instruction  ought  to  hsve  been  given  when 
It  was  asked. 

In  tlie  Instruction  which  was  given  we  find  no 
sror.  It  was,  in  effect,  that  if  the  nt^ligence 
of  Ihe  Company  cooUi  buted  to,  tluit  la  to  say, 
bad  a  share  to  produdng  the  tojury,  the  Com- 
panv  was  liable,  even  though  the  n^^igaice  of 
■  tellow-servant  of  Cmomtogs  was  contributory 
also.  If  Ibe  negligence  of  tbe  Company  con- 
tributed to,  it  must  necessarily  have  been  an 
Immediate  cause  of  the  aoddent,  and  It  Is  no 
defense  that  anotlier  was  likewise  gutiqr  of 

Tlitjvdfpnentcfth«0iro»itC)mrtU<4tnMi. 
JamesH.  HoKenoer,  Oeik, Sap.  Court,  U. B. 


LOT  M.  MORRILL,  Collector,  etc.,  Fiff.  in  [4661 


JOHN  WIK8LOW  JONBS. 
(See  B.  C  »  Otto. ««,  «T.) 


1,  'nie  Beaetarr  of  tbe  Tii— iiij  cannot,  by  hk 
reculatlooih  alter  OF  amend  a  revttiDe  lair.norjnit 
LdEo  tbe  bodr  of  tlie  Matute  a  llmttatlon  which  Cbn> 
jTRSi  dM  not  IhJnk  It  oeotaarr  to  piteeribeL 

t.  A)l  BDbnBk,qraolally  Imported  from  iNcrond 
tbe  sens  (Or  breeiUnK  pui^osea,  are  free  oC  any. 


ib.GoOtj^lC 


^ 


SDrBXME  COUBT  OP  THE  UmtTED  StaTXS. 


Oct.  Term, 


a  It  Is _ 

Submitted  Jan.  S,  1S83.     Detidtd  Jan  8, 1883. 


1.  A.  II»iir)r,  Amt.  Attf-Oen.,  tor 
Mr.  Oh»rlM  P.  Hattoeks,  for  defenduit 


Mr.  CAi^JvMtice'Wmita  delivered  the  opin- 
ioD  of  the  court; 

Section  3606  of  the  Revised  Statutes  providei, 
unons  other  things,  that  "AnimaU,  alive,  ape- 
cial1vliiiport«d,  for  breeding  purposes,  from  be- 
yond the  seas,  shall  be  admitted  free  (of  duty), 
upon  proof  thereof  saliafactory  totheSecrelaty 
of  the  TreasuiT,  and  under  such  regulatiODsas 
he  may  prescribe."  Article  883  of  the  Treasury 
Customs  Rcgulatlona  provides  that,  before  a 
collector  admits  such  iLnimalH  free,  be  must, 
among  other  things,  "Be  satisfied  that  the  aDi- 
nials  are  of  superior  stock,  adapted  to  improv- 
ing the  breed  in  the  United  States." 

Jones,  the  defendant  in  error,  imports  cer- 
tain animals,  which  were  entered  at  the  Port  of 


ported  fcffbreeding  purposes."  The  CoIfBctor, 
though  the  imixirtation  was  for  breeding  pur- 
poses, demaoded  the  duties  because  he  was  not 
xatislled  the  animals  were  of  "superior  stock." 
The  duties  were,  accordingly,  paid  under  pro- 
test, and  this  suit  was  brought  to  recover  back 
the  amount  so  paid. 

On  the  trial,  the  court  iostrucled  the  Jury, 
"That,  under  the  atatnte,  aiiimals,  vrbellier  of 
superior  or  inferior  stock,  if  in  fact  Imported 
specfallv  for  lireedins  puipows,  are  entilled  to 
be  admitted  free  of  duty,  and  "  that  the  law 
does  not  give  to  the  Secretary  of  the  Treasury 
power  to  prescrit>e  in  the  regulations  what 
classes  of  animals  imported  for  breeding  pur- 
poses shall  be  admitted  free  of  duly."  To  this 
Instruction,  an  exception  was  taken.  The  Jury 
returned  a  verdict  against  the  Collector,  upon 
which  judgment  was  rendered.  To  reverse  that 
judgment,  this  writ  of  error  was  brought.  The 
only  error  assigned,  on  the  exceptions  actually 
taken  at  the  tnal,  relates  to  the  instruction  as  to 
the  effect  of  the  treasury  regulation. 

The  Secretary  of  the  Treasury  cannot,  by 
bis  regulations,  alter  or  amend  a  revenue  law. 
All  ho  can  do  ia  to  regulate  the  mode  o(  pro- 


all  classes.  The  regulation  seeks  to  contine  . . . 
operation  to  animals  of  "superior  stock."  Tliis 
Is  manifestly  nn  attempt  to  put  into  the  Iwdy  of 
thfl  statute  a  limitation  which  Coneress  did  not 
think  it  necessary  to  prescribe.  Congress  was 
willing  to  admit,  duty  free,  all  animals  specially 
imported  for  breeding  purposes;  the  Secretary 
thought  this  privilege  should  be  couDnoil  to 
such  animals  as  were  adapted  to  the  improve- 
ment of  breedsalrcody  in  the  L'niled  States.  In 
our  opinion,  the  object  of  the  Secretary  could 
208 


only  be  accomplished  by  an  amendment  of  the 
law.  That  is  not  the  oulce  of  a  treasury  rqm- 
latlon. 

It  has  been  argued  here,  that,  ss  It  appears 
from  the  testimony  which  has  been  incorporated 
into  the  bill  of  exceptions  that  the  importatioti. 
In  this  caae  was  from  Prince  Edward^  Island, 
it  was  not  from  "beyond  the  seas"  and,  therefore, 
that  the  Judgment  below  was  right.  It  la  a  suf- 
ficient answer  to  this  objection,  that  no  such 
point  was  made  below.  The  court  was  not 
asked  to  rule  on  any  such  question.  Our  ex- 
amination is  conHned  to  such  exceptions  aa 
were  taken  to  the  rulings  actually  made  on 
tbe  trial  and  mcorparat«d  insome  form  into  the 
record,  an  aulhenticaled  transcript  of  which  Is 
relumed  with  our  writ  of  error. 

The  judgmtut  of  the  Circuit  Ctmrti*  affimud. 
True  Gopr.   Test, 

Jamea  tL  MoKennejr,  Clerk,  Sup,  Court,  U.  B. 


FIRST  NATIONAL  BANK  OP  TOUNOS- 
TOWN,  OHIO,  Appt., 

JAMES  B.  HUGHES.  Late  Auditor  of  Ma- 
HoifiNO  CouNTT,  FREHAN  H.  SHERER. 
Present  Auditor  of  Mahoniko  County,  and 
MONROE  W.  JOHNSON,  Prosecuting  At- 
tomey  of  MAHOHina  Cocnti,  Ohio 

(Ree  e.  C,  "  F(Hn(n(own  Bank  v.  Hunhc*,"  Ifl  Otto. 


Jurisdiction  a 


1.  Toglvethlscourtju 
eot  upon  the  amount  m 


tant — affidaeiti  of  talv^. 


>T«ny,  Ute  matt! 

, ir,  or  aome' iwbt,  the  value  of 

wbkh.  In  moner,  can  be  oalculatairHid  ascertained. 
S.  AiBdavitB  can  onlr  be  uaed  to  furnish  cvMenoe 
ot  value  not  appearlriB  on  tlie  face  of  the  TMnrd, 
wbon  the  nature  of  the  matter  to  dtopute  Is  sucli  a« 
to  admit  ot  an  estlmalo  of  Ite  value  m  money. 

[No.  674.] 
Stiirmitted  Die.  18,  188t.     Decided  Jan.  8,  18S3. 


J\.    States  for  the  Northern  District  c 

The  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court. 

On  motion  to  dismiss. 

Mt.  W.  C.  HeFki-lAnd,  for  appellees,  in 
support  of  motion. 

Mr.  Sldner  Btronc  for  appellant,  eonlrn. 

Mr.  Cliief  JaeUce  Watt*  delivered  the  opin- 
ion of  the  court : 

Section  2783  of  the  Revised  Statutes  of  Ohio, 
1S80,  provides  thai,  if  a  county  auditor  has 
reason  to  believe  or  is  informed  that  any  person 
has  given  to  a  tax  assessor  a  false  statement  of 
his  personal  property,  moneys,  etc.,  ortbat  the 
assessor  has  made  on  erroneous  return  of  any 

S property,  moneys,  etc.,  which  are  by  law  su(>- 
ect  to  taxation,  he  may  proceed  to  correct  tbc 
return  and  to  charge  sucb  persons,  on  tlie  tax 
duplicate,  with  the  proper  amount  of  taxes; 

NOTB.~Jur(sd<c(lon  of  U.  S.  Supreiiu  Omrt  de- 
penils  on  amount ;  Interest  cannot  be  (Utdcd  to  ptee 
jurltdlctiim :  hnu  Vatue  iit  thina  dtmantleit  mavb* 
thown :  what  ea»a  rtvitwable  iriWmut  rrgartl  Ui  mint 
In  cnntnwa-gu.  Bee  fioU  to  Qordon  v.  OsOeo,  18  U. 
S.  (3  Fet.}.  33. 


,.,Gm§\9- 


EJ11IU.TUX   V.  Vui  KotlKUC. 


"To«ubleliliiitoda  wlilcl),  beU  *  *  *  _^ 
tbortsed  Kod  empoweied  to  issue  compubwiy 
procen,  and  nqutra  Lhe  atteiubuiceof  any  pei 
■on  or  penotu  whom  he  may  niDpoie  to  have  I 
knowlrage  of  the  uticlee,  or  vuva  oi  the  pei 
,.  (ooal  property,  moneys  or  credits,  inTeatmenta 


oath,  in  reladoa  to  such  ^alement  or  retuni.' 
Section  2788  provides  for  proceta  of  BobpcBna, 
In  coae  any  penon  abaU  nwect  to  ai^iear  and 
testify  when  called  on  by  tho  auditor,  and  for 
puniMunent  for  contempt. 

Under  the  authority  of  this  statute  the  Audi- 
tor of  Mahoning  Coun^,  in  the  exerciso  of  his 
■pomei  to  charge  peraona  on  the  tax  duplicate 
with  the  proper  amount  of  taxes,  called  on  the 
Cashier  of  the  First  Natloiisl  Bank  of  Tounn- 
townto  appearand  teatifynnd,  because  he  comd 
not  testify  without  to  bring  with  Urn  the  book 
of  (be  Bank  showing  its  deposits.  Tbereupoi 
the  Bank  filed  abOlbi  equity  to  enjoin  the  iu 
ditoi,  alleging,  for  cause,  that  such  a  proceed 
ing  on  his  part  would  unlawfully  expose  its 
budneBsaffaln,  levenpuUic  confldencelnitas 
a  depository  of  moncTs,  dlmlalab  ita  depodta 
and  greatly  impair  the  value  of  its  fraodiisee. 
The  dicuH  court  diamissed  the  bill  and  the 
Bank  appealed.  A  modon  la  now  made  to  dis- 
miss the  appeal  for  want  of  iuriadictlon  because 
the  value  of  the  matter  in  dispute  does  not  ex- 
ceed $S, 000. 

Id  Barrf  v.  Maretin,  S  How. ,  120,  It  waa  de- 
cided that  to  give  this  coort  JuriadictiMi,  in 
cases  depoident  upon  the  amount  in  contro- 
versy, "ilie  matter  indispute  must  he  money, 
or  some  right,  the  value  <rf  which,  in  money, 
can  be  calculated  and  aaoertained."  To  the 
aame  effect  are  Pratt  v.  Fibliv^,  I  Black,  278 

BI0U.8.,XVIL,  aini;  DeSr^ftY.BanuK.i 
lack,  7U  [67  U.  8..  XVIL,  852]  ;  f  " 
CTiumMtro.  92  U.  S.,  861  [XXhL,  490], 

The  present  lult  is  not  for  money  nor  for 
anything,  the  value  of  which  can  be  measured 
by  monev.  The  Bonk  has  no  Interest  in  the 
taxes  to  be  placed  on  the  tax  duplicate.   There 


and  the  Bank. 


e  cashier  Is  compelled  t 


evidence  for  the  purposes  required, 
nges,  If  any,  resulting  to  the  Bank,  would  be, 
In  the  highest  degree,  remote  and  speculative. 
Certainly,  no  suit  for  even  aondnsl  damages 
could  be  BUfltained  anlnst  the  Auditor,  on  ac- 
count of  what  be  baddone.  All  the  cashier  la 
required  to  do,  is  to  give  lestimonj  In  a  i»oceed- 
Ing  insUtuted  underihe  authority  of  law,  by  the 
Auditor,  to  perfect  the  tax  lists  of  the  County. 
[SSSl  It  is  supposed  Oio  hooka  of  tbe  Bank  contain 
evidence  pertinent  to  this  inquiry,  and  appro- 
priate measures  are  taken  to  have  them  pro- 
duced for  examination.  The  case  is  in  no  re- 
spect different  In  principle  from  what  It  would 
be  If  the  evidence  was  called  for  in  an  ordinary 
■nit  In  a  court  of  JusUce  between  individuals. 
AfOdavita  can  only  be  used  to  furabh  evi- 
dence of  value  not  appearing  on  the  face  of  llw 
ncord  when  the  nature  of  tbe  matter  in  dispute 
iasndias  to  admit  of  an  estimate  of  its  value  In 


it,  Oitr^on,  graniti. 
Osrk,  Bup.  Qnirt,  U.  8. 


TKt  mi 


CE.' JtLEB  E.  SHELTON  n  al.,  AfpU., 

t. 

XDOAR  H.  TAN  KLEECK  Bt  AL. 

(See  B.  CL,  U  Otto,  tBB-«Bg.> 

B^ofmtme — oAniMon  Ay  dnmirr^r— n«w  mat- 


eii7  pleaded.   Aaquatlonaof  (aotwrew... 

reexamination,  on  a  bQl  of  levtew,  for  sl ._ 

law,  the  buth  of  anr  faot  aveRBd  In  tlie  tun  Inoon- 
iWent  wttit  the  deoree.  Is  not  admir  '  ' 

1.  New  matter.  aUeaedto  have  been 
whloh  relates  OBlr  to  the  pioeeadliws  In -__  _ 
sale  In  a  foreohanra  aodani,  can  have  no  «aeat  ea 
the  oilcloal  deoreeL 

[No.  888J 
a»^mitttd  Da.  U.  18831.    BedOti  Jan.  8, 1883. 

APPEAL  from  the  Circuit  Court  of  theUniled 
Stales  for  the  Northeni  District  of  lUinoIsi 
Nor.  18.  1877,  Edgar  H.  Tan  Eleeck,  the 
loiDclpal  appellee,  filed  a  1^1  in  the  drcnit 
Court  of  tbe  United  Btatea  for  the  Nortbera 
District  of  Illinois,  against  tite  aji^idlants  ud 
others,  to  foreclose  a  mortgage  or  trust-deed 
which  was  executed  Sep.  SI,  1871,  to  secure 
tB,000,  with  the  interest  to  accrue,  upon  certain 


Blue  her  separate  answer,  to  said  UU,  Sep. 
6, 1677,  setting  up  various  defenses  and,  among 
otlers,  tbe  defense  of  uauiy,  partial  pavment 
of  amount  claimed,  and  that  other  Imd  than 
appellants'  should  he  made  to  pay  a  large  part 
of  Ijio  amount  dalmed.  The  cause  was  (hen 
referred  to  a  master  to  take  evidence  and  report 
his  conclusion  thereon;  the  defendants,  other 
than  appellants  and  Elizabeth  Blue,  all  having 
been  deraulted. 

April  28,  1870,  the  master  filed  Ms  report, 
dated  Apr.  1,  1879.  Exceptions  were  fllod  to 
said  report,  and  overruled,  and  tbe  court  entered 
a  decree  of  foredosure.  No  appeal  waa  taken 
from  this  decree.  8^  80, 1878,  the  master  sold 
"-'  Ttremises  and,  Oct.  10, 1878,  filed  his  report 
le  io  said  cause.  No  exoepthms  to  the  m- 
port  of  sale  were  filed  nor  taken ;  and  the  tcuMt 
was  approved  and  sale  coDflrmed.'ln  Decemner, 
1878.  SubBequendy,  Dec.  IS,  1880,  the  court 
entered  a  special  order  conflnnlng  the  aale. 
Dec.  81,  1880,  the  last  day  allowed  by  law  for 
redenipdon  from  the  sale  by  a  creditor,  appel- 
lants flkd,  in  tbe  cause,  a  motion  to  set  aside  the 
sole.  The  motion  was  beard  Jan.  12, 1881,  and 
overruled  by  tbe  court.  Tbe  tnssler,  thereupon, 
executed  his  deed  to  appellee.  Van  Kleeck,  and 
he  was  put  Into  poaaeaaionof  the  p — 


KoTa.-J 

browM;  toko  HUH  mam . __—   — 

wlu7«  slHwIil  MMtdin.   See,  ncte  to  Bk.  of  U.  B 

BttcAle,*  U.  B.  (8  FM.).  I»l 

MB  Of  rwtMs;  «glton  «NMr »«  BnNi^ : /or  HteL 
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BuntEKB  CouBT  or  thk  'Ustted  Statbs. 


of  appellants,  the  master'i  report  upoa  the  eri- 
dence  and  the  evkleiice  therewith,  the  motion 
to  set  aside  the  sale,  ajid  the  evidence  introduced 
into  that  motioa,  a  part  of  the  bill. 
The  court  tustained  a  detnumr  and  entered 


a  decree  diimiasiDe  the  bill.     Whereupon  the 
compUInantB  appetued  to  this  court. 

The  groundB  relied  upon  to  suAaIn  the 


of 

•on  Bn4  ThomoM  J.  Hendermm,  for  appellant*. 

Mr.  John  !•  Banaatt,for  appdlees: 

A  bill  of  review  cannot  be  mautained,  on  the 
ground  that  the  court  has  decided  wrong  on  a 
question  of  fact,  or  that  the  decree  is  contrary 
to  the  proofs  in  the  case. 

2  Dan.  Ch.  Pr.,  1676, 4th  Am.  ed.;  Stor.  Eq. 
PI.,  MC.  407;  Mellitii  t.  WiUiamt.  1  Vem.,  IM; 
WkUing  V.  n.  3.  Bank.  18  Pet.,  14;  BarOett  v. 
W/faW.  45N.  H.,81;  Bamam  r.  MeDanicU.« 
Vt,  irt;  Wd*  V.  iWI.  8  Paige,  368;  Y<fung  v. 
Henderton,  4Hayw.,  ItfO;  Dottg/iertu  v.  Morgan, 
6  Mon.,  188;  Eaton  v.  Diekinton,  8  Sneed,  897; 
Oetilerv.  SaroTU,18'in.,6n;Et>aruv.CUmeni, 
14  111.,  908;  Dfxler  v.  ArruM,  6  Mason,  303; 
Turn^  V.  Btrry,  8  Oilm.,  644;  Origg*  v.  Gear, 
8Qilm..lO;  OamU  v.  Mon, 22  III. ms. 

A  bill  of  review  wilt  not  lie  to  proceediags 
subsequent  to  tlie  final  decree  and  in  execution 
of  it. 

The  decree  of  nie  is  the  final  decree  in  a  fore- 
closure case,  and  from  it  an  appeal  will  He  to 
the  Supreme  Court. 

Whitingv.  Bank.  IS  Pet..  10. 

JA-.  Chi^JvttUe  WMltA  delivered  (he  opin- 
ion of  the  couK: 

The  only  questions  open  for  examination  on 
a  bill  of  review,  for  error  of  law  appearing  on 


Oct.  Tbbx, 

the  face  of  the  record,  are  such  as  arise  on  the 
pkadlngs,  proceedings  and  decree,  vit/umt  r^- 
ermee  A>  Ot  midenee  in  Vu  taute.  This  baa 
beenmaoy  times  decided  in  this  court.  Whitivjf 
Y.  Bank,  18  PeL,  8;  Putnam  v.  Lap.  28  Wall., 
66[89lf.S.,XXiI.,1«6];A#iifflanv.  ffiiTwy, 
96  U.  8.. »  [XXIV.,  Mil ;  T»««j 


■mpson  v.  Maie- 


ffu    U,    □.,  «v    IJfcJVl  T  .,  WJ4J,     ^nvmv 

well,  96  D.  6. ,  897  [XXIT. ,  4881. 

A  demurrer  admits  only  sucn  facts  as  are 
properly  pleaded.  As  qutstlons  of  fact  are  not 
open  for  re-examlnatlon,  on  a  bill  of  review,  for 
errors  in  law,  the  truth  of  onv  fact  averred  in 
that  kind  of  a  biU  of  review,  mconslstent  with 
the  decree,  is  not  admitted  by  a  demurrer,  be- 
cause no  error  can  be  assigned  on  such  a  fact; 
anditiMherefote,  not  prc^teriy  pleaded.  This 
disposes  of  the  lirs^  second,  third,  ftiurth  and 
fiftn  apecificationa  of  error  preeenlecl  In  this  bill 
of  review.  They  are  all  errors  of  fact  andean 
only  be  determined  by  a  reference  to  the  evi- 
dence. It  nowhere  appears  from  the  bill,  an- 
swer and  other  pleadings,  together  with  the  de- 
cree, constituting  what  ^.  Juitiee  Story  said, 
in  W/iiUnf!  v.  Bank  of  U.  8,,  wapra.  "  is  prop- 
erly considered  as  the  record,"  that  there  was 
any  usury  in  the  case,  or  that  the  appellants  had 
not  waived  their  homestead  rights  as  alleged  in 
the  bill. 

All  the  allegations  of  error  on  the  face  of  the 
record  are  equally  bad.  It  is  stated  in  the  de- 
cree that  all  the  material  averments  of  tact  In 
the  bill  were  proved,  and  on  these  facts  the  pri- 
ority of  tbc  litm  of  the  complainant  was  estab- 
lished. All  the  Issues  were  thus  disposed  of,  [539] 
and  the  decree  was  In  favor  of  the  complain- 
ant and  against  all  the  defendants.  The  omis- 
sion of  Uie  name  of  McGregor,  from  among 
those  against  whom  it  wsa  stated  in  the  decree 
the  bill  was  taken  as  confessed,  is  unimportant. 
If,  as  is  stated  in  the  brief  of  counsel  for  the 
appellant,  he  was  served  with  subporna  and  did 
not  plead,  answer  or  demur  10  the  bill,  the  de- 
cree was  In  fact  prt^eonfuto  as  to  him;  and  he 


Von.,  8<0;  contra,  Klnsetl  v. Feldman, mows, 4IIT j 
Stafford  v.  Brjwi,  S  Paige,  W;  Jewettv.  Drlnyer,  V 

if  review  cannot  tn  brouRbtou  a  Judsment 


Ark.,B«. 

When  a  t>i]l  of  review  Is  broui bt  for  errors  of  law 
and  IB  in  the  nature  of  a  writ  of  error.  It  will  notllo 
after  the  time  f or  brinainr  a  witt  of  error  bos  naioed. 
Cooper,  Bq.  PI.. n-n :^n>oRu«  V.  Harvle, U  OTs^ilO 
WbeaL).  1«;  Nolan  v.  Wimston,  IT  Ohio.  lIOi  Dol- 
tonv.a:b,IBla,2a0:  Bordv.Vanderkanip,ll)arb. 

On  ablU  01  review.  (Mis  mar  be  looked  to,  but  not 
tbe  evldenae  wUch  proves  or  disproves  tbe  tacts. 
Bamum  v.  MoDanleh.  B  Vt.,  iniBurdlne  v.  Pbal- 
ton,  10  Ters-.  41:  Tumor  v,  Berrv,  3  OUm.,  HI; 
DouBber^  v.  Morgan,  S  Moo.,  U2;  Bvans  v.  Clem- 
ent, HIILi»e. 

This  oourt  wIlLon  a  bill  of  revtew, 

voae  Us  own  dedalon  (or  an  ettoneou ^r 

of  the  law  totbetaotafouod,  vbenevera-couTtof 
la  would  do  so  for  tbe  same  <«i«e.    Hltf.  Bq. 

BDtiMni^fOB!  Bk.of  IT.S.V. 

t.y«;  Wbir  ~-      '  - 

ne:  ttuiock  v.  Hon" 
Hobiinlela.  B  VL,  ITS. 

broiB  appareat  for  wbloh  a  UD  of  revSew  wlQ  He 
must  be  erron  of  lav,  ratent  on  the  pleadlnga  and 
deoree.  BerdanatUv.aextaQ.tTenn.Cta.,flm:  Dex- 
ter v.  Arnold,  a  Hason,  OB ;  BatOD  V,  SfcklDKtn,  3 

nie  giantlnt  of  a  Ull  of  review  Is  a  nutter  of  db- 
oretmn.  It  mar  be  i«(uMd.  olthnugh  the  taota.  If 
true,  wouU  obamce  the  decree,  where  It  would  tie 
productive  of  ~"~'"'~"  "" ' """  "    ■ 

2:0 


in  ettoneoui  appUeatlon 
appeals  would  do  so  f  or  tbi 

n.,H;  Evans  v.ClemeDt,l.^.,«.,  »..».  .^.u. .. 
Bltohle.  88  U.  &  (8  Pet.  t,  1(8 ;  WblOiir  v.  Bk.  of  C. 
8„^88U.a(UPetJ,U;  Baodon  V.  ^rWht.  8  Tex., 
WiTruiook  v.  Bober,  IS  Sim.,  nT:  Banium  v, 


anv  otber  cause  unodvlsablc.  Dciler  v.  Arnold,  K 
Mason,  308.  and  cases  cited;  Thomas  v.  Barvle,aC. 
BJ10WheaI.),ltf;Klakerv.  Powell, lOO  U.S..  XXV.. 
set;  Wood  v.  Mann,  i  Bunui^  SIS;  Jenkins  v.  KU 
'  ldM,89toiy,»H;MaBB[ov.Qialiaiu,8McLeaii,K: 
*  H.  Bk.  v.  Dundas, lU  Ala., mTNtohola  v. Nlcb- 


ola,  8  W.  Va..  Ibo. 

The  requisites  of  a  bill  of  review  tor  oewlr  dis- 
covered evidence  aie : 

L  That  It  muEt  be  discovered  after  the  c!ecree 
and  oould   not  have   been   dlBoovered  before  by 

j^ ._._    J... "^-tarson    v.    Blausbter, 

i  e.tJVt..3S0:  Carter  V. 

A  v.Le  Neve.a  Atk.,a; 

E  rv..  1»;  Dexlerv.  Ar- 

il «•  ottod  1  Davldeon  v. 

S  '.  Dewey.  58  Intl.,  118 ; 

C  ,346:  Wbelan  v.  Cook. 

a  I  Hew..  TBS. 

I  of  iuoh  a  character  aa 
would  have  produoed  a  different  result,  Todr]  v, 
Cblpniaa,alHe.,lW;  JenUos  v.  Eldrldjv,  S  Story, 
£M;  carter  v.  Allen.  XI  Qratt.,  W>:  Bnilnard  v. 
Mone,47Vt,aa);  Nlohols  v.  NuAiolsJ  W.  Vs„  Ite; 
Provldenoe  Rubber  Co  v.  Goodyear,  TB  U.  S.,  XUE., 

a  It  moot  not  be  oumulatlve.  Anoa.,  S  Freem,, 
81;  Don.  Cb.  n.tsit:  Partfldge  v.  Dibome,  t  Bus., 
Iflfi;  MoDoucald  v.  Doiicber^  4*  Ala..  4081  Per  r. 
Routh.8Bow.(HMs.).ieE:  Wfllan  v.  Wfllaii. IB  Vea., 
88:  Taylor  v.niaip.F.  Wins., «n:Oollerv.mileMa. 
:  Blew. »  P..  «S ;  toy  v.  Foy.  fG  IOM.,tU;  Repaia  v. 
Mcnanaban,  Hard..  Sli;  Lo\-e  vTUewlt.  1  I)ev.  * 

BUI  Of  review  muR 
which  tbe  orlBliisI  'lee 
Bpotta,  8  B.  Mon.,  BOX ; 


I  be  brought  In  tbe  eoiirt  tu 
rcc  wni  rondeted.  Hacna  v. 
B.  C,  IB  Am.  Deo.,  13E. 


zfidbyGoogle 


taes. 


Hatwabd  t.  Ahskxwi. 


479-67^ 


ii  u  much  bound  u  If  he  bad  been  porticu- 
briy  named. 

jQl  the  new  maOar  alleged  to  have  been  di»- 
oovered  rdatea  to  the  proceedings  in  makloK 
the  sale,  and  can  have  no  effect  on  the  original 
decree.  Bo  far  ae  the  decree  conflnning  the  ule 
!■  ocmcenHd,  thematler  is  not  new,  for  the  ad- 
dition to  the  transcript,  flkd  by  consent,  shows 
thaj  all  the  affldavits  now  reUed  on  to  eMabUah 
the  new  fact*  wen  actually  read  In  evidence  on 
the  hearing  of  amotion,  made  before  the  conllr- 
matloB,toaetaaidB  the  sale.  These  affldavits  can- 
not be  considered  on  a  Ull  of  review  to  reverse 
the  decree  of  conflrmation  for  erron  appearing 
<m  the  face  of  the  record,  because,  as  evidence, 


the  exbiWta  annexed  to  a  bill  of  review  for  al- 
leged discovery  of  new  matlei,  they  may  be  re- 
fOTed  to  for  the  purpose  of  determining,  wheth- 
er, upon  the  showing  of  the  comidwiant  In 
review,  tlie  matter  allied  to  be  new  first  came 
to  his  knowledge  after  the  lime  when  it  could 
have  been  made  use  of  at  the  original  hearing. 
T/iit  ditpotet  of  Hie  com;  and lEe  decree  tf  Oie 
Otreuit  Oaart,  eUimitiitiff  tht  bill  of  reeiew,  it 


JOHN  H.  HAT  WARD,  Appt., 
ALFRED  B.  ANDREWS  n  ai,. 

(See  a.  C  IB  OttOh  mUBi.) 
SiUin  equit;/,  wTitn  not  wuttaimAU. 


ilsfat,  wKlioUm . 

tA  ptooeed  br  Ml)  In  egutty  V 

•>-  ■ 1  -•-•it  ofth  UBi 


enloroe  for  hta 


own  me  tbe  kn]  ilfbt  ofbls  ustinor,  mereir  be- 
eause  be  cumm  sue  st  law  In  hli  own  name  \  he  has 
■  plain  and  adequate  lemedjT  at  law  br  an  aotlai  m 
the  name  oC  his  assignor. 

^^o.  918.1 
BOmiUtd  Jan.  3,  OSS.  DeeidadJan,  U.  i 


The  history  and  facta  of  the  c 
the  opinion  of  the  court 

Memrt.aabmrtV  " 
■iBcond  ThoDM 
lant. 

Xetui.  E.  A.  West  and  I^  L.  Bond,  for 


Mr.  Juttiee  Matthwwa  delivered  tbe  opinion 
(rf  the  court: 

Tliis  Wpeal  brings  Into  review  the  decree  of 
the  drciut  court,  sustaining  a  general  demurrer 
to  the  amended  bill  of  the  complainant,  and  dis- 
missing the  tdll  tor  want  of  equity. 
Tbe  case  made  by  the  amended  bill  and  ex- 
f^mfgjti  hibils  is  this:  Aaron  H.  Allen  was  the  ovmer  of 
^^""  re-issued  patent  No.  1136,  granted  to  bim  upon 


December  S,  18H,ii 


%  new  and  useful  im- 


..  js  extended  for  se . .. 
6, 1888,  and  wblCh  cons 
itaUon  December  4,  1 
Seo  16  Otto.  ' 


cUmed  to  be  tbe  sole  and  eichuivs  owner,  la 
equity,  of  all  claims  for  damsgeaarldng  out  of 
w  occasioned  l^  infringements  of  Mi  re-is- 
sued letters  patent,  committed  after  BMitember 
18,  180B,  and  of  all  cldms  for  mlns  and  profits, 
d^ved  by  otheis  by  reason  of  such  infringe- 
ments, by  virtue  of  certain  written  instruments, 
set  out  as  exhibits  to  the  biU. 

The  first  of  these  Is  an  Instrument,  dated  Sep- 
tember 18,'  1889,  by  wblch  Allen  grants  to  J. 
W.  Schermerbom  &  Co.  "The  sole  right  and 
privilege  of  manufacturing  and  selling  school 
furniture,  made  according  to"  the  re-Iuoed  pa- 
ten^ "  for  a  tilting  seat  on  a  lever  principle," 
subject  to  the  terms  and  conditions  of  an  in- 
denture between  the  parties,  which,  however, 
isnotsetout.  OQArnl22, 1881,  Jno.  H.  Piatt, 
as  assignee  of  Jaa.  W.  Bdiermerliom,  George 
H.  Kendall,  and  Oeorge  Munger,  bankrupts, 
transfers  to  the  complainant  all  the  interest  of 
the  bankruDta  In  the  Allen  patent,  uid  all  causes 
of  action  arising  to  him,  as  assignee  of  the  bank- 
rupts, by  reason  of  bis  Interest  in  the  sold  pa- 
tent; and  especially  hie  claim  in  a  certain  suit 
then  pending,  brought  by  Allen  in  tbe  Circuit 
Court  of  the  United  States  for  the  Southern 
District  of  New  York  against  the  City  of  New 
York. 

The  second  andonly  other  Instrument  of  title 
exhibited  is  an  assignment  from  Allen,  the  pa- 
tentee, to  the  complainant,  dated  March  8,1880, 
whereby  Allen  tnuisfera  to  him  and  to  his  as- 
dgns  all  bis  right  and  Interest  In  tbe  suit,  men- 
tioned In  the  assignment  from  Piatt,  against  the 
City  of  New  York,  "  Together  with  aU  claims 
for  damages  arising  since  the  18tb  day  of  Sepr 
tember,  1809,  against  any  persona,  firms  or  cor- 
porations, by  reason  of  Inmngemccts  of  letters 
patent  of  tbe  Uni  ted  Sules  for  a  tilting  seat  sup- 
ported on  the  lever  principle,"  being  tbe  reis- 
sued patent  specified  In  the  bill.  And  the  com- 
plainant is,  thereby,  further  constituted  the  a^ 
tomey  In  fact  of  Allen,  Irrevocably  in  bis  name, 
to  demand  end  recover  all  such  damages,  for 


use,  paying  all  expenses,  but  account-  [6741 
ing  for  thirty  percent  of  sJl  sums  recovered,  to 
Anen,un(il  the  latter  shsU  have  received  96,000, 


It  is  alleged  in  the  amended  bll]  that.  In  the 
suit  against  tbe  City  of  New  Yott,  a  decision 
was  reached  sustaining  the  validity  of  ttte  pa- 
teot.but  oofloal  decree  therein  has  been  entered: 
snd  that,  owing  to  the  delays  Incident  to  that 
litigation,  while  waiting  for  a  decision  upon  the 

inolty  of  the  pateot,  neither  Allen  nor  com- 
plainant have  been  ^  a  situation  to  pro 
other  Infringers  or  sooner  to  file  this  bill. 

It  Is  also  alibied,  In  the  amended  bill,  that 
the  defendants  luve  Infringed  the  said  letters  pft- 
tent  since  September  18,18B9,and  undl  the  e^- 
ratlon  thereof,  and  In  violation  thereof  "  Have 
manufactured,  sold  tind  used  the  said  inven- 
tion for  improvements  in  seats  for  public  build- 
ings, patented  as  aforesnid,  whereby  great  in- 
jury resulted  to  your  orator,  and  great  (tains 
and  profits  accrued  to  the  said  defendants,"  ' 


ages. 

The  original  bill  was  filed  December  1, 1881, 
Allen  being  a  co-complnlnnnt;  and  the  amended 
bill  on  Hay  S9,  1882,  the  original  bill  having 
been  dismissed  as  to  Allen. 


ib.Gootj^lc 


£71 


<78-6n  BcpBBiCK  CouST  a 

n  Is  maidfeit  tlut  tbe  ri^  cUmed  I7  the 
flotDidaiiunt  reoelTei  ao  nmpoit  from  1117  title 
derived  from  ADen  thionni  J.  W.  Sdinnwr- 
born  A  Co.,  for  the  right  of  the  jatto',  under  tbe 
InatnuQoit  of  B^tamber  18,  tM,  wu  that  of 
meie  Ucenaeee.  They  could  maintain  noectlMk 
"ba  damagee  or  pnAta  agzlnat  Infringen,  tor 
Ot^  had  no  into'eft  in  the  patent,  nor  ma  then 
aiay  asdgnment  to  Ihem  of  an;  tigbt  of  action 
Accrued  or  to  accrue  to  Allen,  In  addition  to 
thit,  tbe  llcenae  Itadf  only  extended  to  tbe  man- 
ufacture and  nk  of  school  fondtut^  and  there 
1i  no  attecKtlon  In  tbe  amended  bffl  Out  tbe  de- 
fendant* bad  Infringed  the  patent  Intbat  reepect 
That  fanndi,  thenfora,  of  the  complBinanfa 
MU  !•  remored  bom  the  cue,  and  be  u  rellered 
from  the  emfaarraBanwnt  whloh.  It  is  allHied  in 
nigumait,  la  occasioned  by  the  uncertn!\fy  pro- 
duced by  allem^Teandlnconalstonttitlea,  and 
which  is  made  one  of  the  grounds  for  claiming 
the  rlg^t  to  retort  to  eqni^. 

Th(  case,  then,  la  left  to  Hand  upon  the  rigbt 
[6T6]  derii^  under  the  contract  between  Allen  and 
the  complainant,  of  March  B,  1880;  and  the 
rinrie  question  remains  whether  the  asdgnee  of 
a  (£oae  In  action  may  proceed,  by  bill  In  equity, 
(0  enforce  for  bis  own  use  the  legal  right  of  his 
assignor,  merely  because  he  cannot  sue  at  law 
bU*  own  name. 

It  b  admitted  that,  according  to  the  rule  de- 
clared and  Mtablished  hi  Boot  t.  &  A.  a>.,  105 
U.  B.,  188  [ZXVI.,  VTSI,  the  patentee  could 
not,  in  his  own  name  ana  rlriit,  maintain  the 
pieaeat  ioU;  and  tbe  origlnar bill,  In  whldi  be 
was  a  ctKxm^ainant  with  the  an)ellaot,  was, 
Mcmdlnj^,  oiimilsaed  aa  to  him.  To  permit 
the  latter  to  proceed  in  equity,  upon  the  mere 
ground  of  the  awignment  to  blin,  would  be  nib- 
stanttally  to  abrogate  that  nik.  Tbeprindple 
was  stated  to  be.  that  tbe  relief  granted  to  a 
patent^  In  equUy.by  the  recoTcry  ot  looflts  and 
damagea  agimiat  an  hifringer,  waa  "Incidental 
to  some  ouer  equity,  the  ngbt  to  enforce  which 
aecuiea  to  tbe  patwwe  his  standing  In  court ;" 
that '  The  moat  general  ground  for  equitable  in- 
lerposltlan  is  to  Insure  to  Ibe  patentee  tbe  en- 
ju^nent  at  bis  specific  riglir,  by  injunction 
BgMnst  a  continuance  of  the  Infringement;  bnt 
tut  nonnds  of  equitable  relief  may  arIse,other 


"whoe  tbe  til  te  of  tbe  complainant  Is  equitable 
merely;"  but  it  is  the  obrlous  meaning  of  the 
passage,  to  limit  tbe  exception  to  cases  when 
the  puntose  and  oecesslty  of  the  resort  to  a 
court  of  chancery  are  to  enforce  the  peculiar 
equity  personal  to  the  complainant,  and  not 
merely  the  legal  right  of  which  be  is  the  bene- 
flcial  owner.  If  ^e  anienee  of  tbe  chose  in 
-action  is  unable  to  assert  id  a  court  of  law  the 
legal  r^t  of  the  asstgnor,  wbldi  In  equity  Is 
veMed  In  him,  then  ue  Jurisdiction  of  a  court 
of  chancery  may  be  tnTOked,  because  it  is  the 
proper  forum  for  the  enforcement  of  equltalde 
uteresla  and  because  there  Is  no  adequate  reme- 
dy at  law ;  but  when,  on  the  other  band,  tbe 
cqultaUe  titie  la  not  involTed  In  the  litigation, 
and  the  remedv  Is  sought  merely  for  the  pur- 
pose (tf  enforctng  tbe  legal  right  of  his  aaslgnor, 
there  Is  no  ground  for  on  appeal  to  equity  be- 
cause, by  an  action  at  law  In  the  name  of  the  aa- 
atgnor,  ibedltputed  ri|^t  may  be  perfectly  tId- 
dlcated  and  tbe  wrong  done  by  the  denial  ot  it 


ran  UimVD  SrATta.  Gar,  l^u; 

fully  redreased.  To  bold  otherwise  wonld  be 
to  odarge  the  jurisdiction  of  courts  of  equity  to 
an  extent  tbe  llmtta  of  whloh  conld  not  be  rec- 
ognized ;  and  that,  in  caaea  when  the  only  [6761 
matten  in  controvert  would  be  pmdy  1^1 
rtjAla. 

In  MipoBltlon  to  this  view,  a  pasaage  from 
Story,  Xq.  Jnr.,  sec  10S7  a,  ii  dted  and  nHed 
on  In  arKoment,  tn  whloh  that  lennied  anther, 
after  staUng  that  it  had  been  "ReoenUy  held 
that  (he  asdgnee  of  a  debt,  not  in  itsdf  negMi- 
aUe,  is  not  entitled  to  sue  tbe  debtor  for  II 


whicn  show  that  bis  remedy  at  law  is  or  may 
be  ofaetructed  by  Um  asslgniv,"  adda,  that 
"This  doctrine  la  appaientlr  new  at  least,  in 
tlie  toood  extent  in  whidi  ft  is  laid  down,  and 
doea  not  seem  to  have  been  generally  adopted 
In  America.  On  the  contrary,  the  more  goier- 
al  principle  established  in  Ibis  country  seems  to 
be,  that,  wherever  an  assignee  has  an  equitaUe 
ri^t  or  Iniereat  tn  a  debt  or  other  property  (aa 
the  assignee  ot  a  debt  cvtainly  has),  then  a 
court  of  equi^  la  tbe  proper  fMum  to  wforcc  it ; 
and  he  la  not  to  be  driven  to  any  drcnl^,  by  in- 
stitutmg  a  suit  at  law  in  Um  naioe  of  the  penon 
who  Is  poaseased  of  the  Inal  tide."  In  the  next 
paragraph,  bowener.  it  la  admitted  that,  "  If 
tbe  assignment  be  of  a  contract  involving  the 
comdderatlon  and  ascertainmentof  nnUqnidated 
damages.asin  caseoftheaaaignmentof  a  policy 
of  Insurance,  then,  unlest  some  obatmctlon  ex- 
ist* lo  (lie  remedy  at  law.  It  would  seem  that  a 
ooDrt  ot  equity  ous^t  not  or  mi|^  not  Inter- 
fere, to  grant  relief;  for  the  facts  and  the  dam- 
ages are  property  nattcia  for  a  Jiot  to  aacertaln 
wddecioe.  But  the  same  objection  would  not 
He  to  an  aaatgnment  of  a  bond  or  other  security 
toraflxedsum." 

Tbe  doctrine  referred  to  In  thla  paassge,  aa 
"uipnrentlr  new,"  la  that  staled  by  KiM-t'Acm- 
Mflor  ffitaowdl.  In  Bammtma  v.  JTsssmarr,  8 
Sim.,  S8T-88S,  where  be  said :  "  If  thla  caae 
were  stripped  of  all  epedal  droomstancea.  It 
would  be  nm^y  a  bDl  filed  by  a  phdntUf,  who 
bad  obtained  from  certain  peraoi^  to  whom  a 
debt  waa  due,  a  ri^t  to  sue  in  their  name  tor 
tbedebt.  It  la  quite  new  to  me  tjiat,  in  audi  a 
riinplecaseasthat,thl*  court  allows,  Inthelliat 
instance,  a  bfU  to  be  filed  wilnst  the  debtor  by 
the  person  who  hni  becmne  tbe  asalgnee  of  tbe 
debt.  I  admit  that  If  special  drcmnstances  am 
statedand  H  Is  represented  that.notwi(bstandlng 
the  right  which  (be  pai^  baa  obtained  to  nteln 
-'■ of  the  creditor,  the  creditor  wlU  inter* 


debt  to  the  plaintifl,  espedally  In  a  caaew 

Ibe  act  done  by  (becredltor  is  doite  in  ooQiHica 
with  the  debtor.  If  Mils  <rf  this  kind  wete  al- 
lowable, It  Is  obvious  fltey  would  be  pretty  fre- 
quent ;  but  I  never  remember  any  Instance  of 
such  a  bill  as  tUa  being  filed,  unaccompanied 
I7  special  circumstances." 

And,  accordingly,  the  Supreme  JndicU 
Court  of  H  asiachusetts,  bi  Watkar  r.  Avela, 
12s  Mass..  841,  held,  tiiat  "  A  court  ot  equiqr 
will  not  entertain  a  bill  by  tbe  aadgnee  of  a 
strictly  legal  rlfl^t,merdy  apon  (he  gronnd  tia* 
,-    IMF.  & 

LiOOgTe 


TvBimt  y.  Fasxehb'  Loah  akd  Tarn  Co. 


iu  cunKit  bring  an  action  at  law  In  Ub  own 
name,  nor  unless  It  appean  that  the  astdcpor 
nrohlUte  and  pnvcnta  such  an  utlon  from  be- 
ing brou^t  In  Ua  name,  or  that  an  action  ao 
toon^t  would  not  afloid  tbe  asaignee  an  ade- 
onate  remedy."  And  Ohi^  Jwom  Qnj.  de- 
Brering  its  optadoo  In  (bat  caae,  nfenlnK  to  tbe 
paaaam  from  Stoiy  to  the  contmy,  aald:  "But 
the  adjudged  cases,  induding  those  cited  brthe 
leaned  commentator,  upon  being  exammed, 
fail  to  aunxwt  Us  poeition,  and  abow  that  the 
docMne  of  Hammond  v.  Mtmerwr  U  amply 
sustained  bj  earlier  autboiitiee  in  England  and 
In  this  counlrr."  This  conclualon  be  then  rer- 
Ifies  trr  a  reTtew  of  tlie  csBei  from  the  time  of 
Lord  OhaTietBor  Elng,  whose  decision  In  Num- 
toftv,  LojtdonAtrarafiet  Cb.  whs  affirmed  In  tne 
House  of  Lords;  Mosely,  83;  [Ghettcifv.  Auw- 
«n«  Q>.],  4  Bro.  P.  C.  2ded..  486;  followed  by 
Lard  Hardwlcke,  in  MetUux  v.  Amuranee  Co., 
1  Atk.,  515,  547;  and  Lord  Loughborough,  in 
Cator  T.  Burke,  1  Bro.  Ch.,  484,  to  Viee-Clian- 
eeOor  Kni^t  Bruce,  in  Bon  t.  Clarke,  1  You. 
&  C.  Ch.,  GS4,  548 ;  and  In  this  country  from 
Carters.  Int.  Co..  1  Johna.  Ch.,  488,  by  CTan- 
etOorKexA;  a.aABank\.  Muinford,  S  Barb.Ch., 
5B6,  ei9,  by  GhaTteeilor  Walworth  ;  including 
aevenl  others  In  various  States.  He  then  points 
out  that.  In  Biddlsv.  MandeeiUe,  0  Crsnch,  "*" 


indorsee  of     .  ,  ^ 

indoiMr  was  sustained  by  this  court,  upon  the 
[878]  ground  that  in  Virginia  the  law  of  which  gov- 
emed  tlie  case,  no  remedy  at  law  could  be lud 
against  him,  ezcept  by  the  circuitous  courseof 
successive  actions  by  each  indorsee  against  his 
'n'iw^'*t«  Indoiser;  and  that.  In  that  particular 
case,  the  intermediate  partr  was  insolvent;  and 
that  OhUf  J%ftiet  Uarshall,  who  delivered  the 
oplnioainthat  case,  did  not  consider  Itas  eatab- 
liahing  the  gmend  nopoeition  for  wbich  it  was 
dted.waa  manifest  from  hia  nploion  in  the  later 
«ase  of  Lmat  v.  BtAerlt.  2  Wheat.,  378,  In 


in  equity  in  his  own  name  upon  a  proraissoiy 
Bote  which  had  not  been  formally  indorsed  to 
liim,  for  the  reaaon  that,  "As  the  act  of  incor- 
poration hod  expired,  no  action  could  be  main- 
tained atlawby  thebankllaelf." 

The  same  doctrine  had  reed  veda  pointed  ^)- 
pUcatlcHi  by  this  court  in  the  case  oi  T/ionipton 
■V.  A  R  <U.,  6  WaU.,  184  [TO  U.  8.,  XVIII., 
1tS\.  That  case  was  commenced  in  the  state 
court  in  Ohio,  bf  the  partiea  lu  interest, in  their 
own  name,  although  only  beneficially  entitled, 
in  ■CGOidance  with  the  Code  of  the  State.  It 
wu  removed  into  the  circuit  court,  where  the 
jjfintHfa  filed  a  Inll  In  equity,  because  their  ti- 
tle was  equitaUe  merely.  A  decree  in  their  fa- 
vor, on  appeal,  was  reversed  by  this  court,  Mr. 
JvMet  Davia  remarking,  in  the  o|dnion,  that 
"llils  case  does  not  present  a  Gingle  element  for 
oquiUble  Jurisdiction  and  relitf,"  and  added  : 
"the  sfaaence  of  a  plain  and  adequate  remedy 
at  law.  Is  the  only  test  of  equity  jurisdiction  ; 
and  It  is  manifest  that  a  resort  to  a  court  of 
<3iMaetitj  was  not  neecaaary,  In  order  to  enable 
tlie  ralnoad  componlex  to  collect  their  debL" 

That  decision  has  been  died  with  approval  In 
the  subaecnient  cases  of  WMer  v.  Drmmt,  13 
WalL,  442  [7»  V.  S.,  XX.,  480];  Van  Hvrdm  ». 
Bee  18  Otto.  U.  S.,  Boob  37. 


In  the  present  case,  the  comptaioant  had  a 
plain  and  adeouate  remedy  at  law,  by  an  action 
m  the  name  01  Allen,  whose  willingness  to  per- 
mit his  name  to  be  so  used,  in  accordance  with 
his  agreement  to  that  effect,  is  manifest,  from 
the  fact  that,  in  the  original  bill,  he  was  named 
as  one  (A  the  complainants. 
Thtn  wot,  thfr^ore,  na  wrror  committed  bu  At  [ejgi 
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filed  Id  pniper  time,  or  whether  It  makes  a 

caseof  fedenljuiMIotfoD  Iij'  reason  of  the  pie^ 
eoce  io  the  suit  of  a  ooatiovei*7  between  dtfaens 
of  different  Stotce ;  but,  anumtng  tliai;  the  flnal  de- 
CTtc  was  within  the  power  of  the  elroult  court  to 
render,  will  only  eiunlne  the  decree  b 
whether  the  sale  n  '  "  ' 
provlslODa 


a  wu  had  lu  oonformlt^  with  its 
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APPEAL  from  the  Circuit  Court  of  tbeUnlted 
States  for  the  Southern  District  of  lUinols. 
The  history  and  facta  of  the  caae  aufflcienlly 
appear  In  the  opinion  of  the  court. 

Mum.  0«orM  W.  Kratabicer  and  N. 
A.  Cowdr«r>  »i^  appellants. 

Mettr*.  J.  D.  Campbell.  9.  A.  Johaa«w, 
and  /.  B.  Edmund*,  for  appellees. 

Mr.  Jv&tiee  Har las  delivered  the  opinion  of 
the  court: 

This  suit  was  commenced  on  the  21st  day  of 
November,  187^  in  the  Circuit  Court  for  De 
Witt  County,  Illinois,  by  Malcolm  C.  Turner, 
James  Turner  and  others,  constituting  the  firm 
of  Turner  Brothers,  againat  the  Intuanapolis, 
Bloomington  &  Western  Railway  Company, 
the  Fanners'  Loan  and  Trust  Company  and 
others.  The  complainants,  suing  in  Dehalf  of 
themselves  and  all  other  bondholders  and  cred- 
itors of  the  Railway  Company,  saked  a-deciee 
for  the  f orecloBure  of  several  mortgages,  cover- 
ing as  weU  its  property  and  franchises  an  the 

Head  note  by  Mr,  Juetict  Haiu.ai<. 
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peared 

nuking  all  Deoeaniy  parties  defendml  thereto; 
and,  ai  tniatee  In  iobw  oI  the  mortgagta  creat- 
inc  prior  Hens  apon  the  main  Une  of  the  cod- 
KoiatMd  rood.  It  prayed  for  a  decree  of  fore- 
cloture,  a  lale  of  the  mortcagod  proper^,  and 
a  proper  dlatribation  of  the  proceeos  arldng 
therefrom  among  the  aevenl  claasea  of  credi^ 
ora  of  the  Railway  CompaoT.  BabseqiientlT,  on 
the  36th  of  Aprif.  1B7S,  it  filed  &  petiHon,  ac- 
companied bv  «  nifflcieDt  bond,  for  the  remov- 
al of  the  suit  into  the  Circuit  Court  of  the  United 
rSKai  ^'^'^  'o<^  ^^  Soathem  District  of  minoia;  and 
*-  thereafter,  it  ii  BSBBTted,  the  state  court  proceed- 

ed no  further.  A  kanscript  of  the  proceedings 
having  been  filed  in  the  Circnlt  Court  of  the 
United  Btalea,  a  motioD  waa  there  made  to  re- 
mand the  cauae,  while  the  Fanners'  Loon  and 
Trust  Comnny  moved  thai  the  court  take  ju- 
risdiction. By  an  order  entered  on  the  19th  day 
of  July>  1876,  the  former  motion  was  denied 
and  the  latter  sustained. 

On  the  18th  day  of  July,  1BT7,  a  final  decree 
was  passed,  ascertaining  the  amounts  due  and 
unpud  on  the  mortgages  to  the  Farmeia'  Loan 
and  Trust  Company,  By  that  decree  it  was  or- 
dered and  adjadged  that  the  Railway  Company, 
within  twenty  d&ys  thereafter,  p^'  the  trustee 
the  amount  so  ascertained,  $6,284,620,  with  in- 
terest from  the  date  of  the  decree:  that  in  de- 
fault of  such  payment  the  eaulty  of  all  the  de- 
fendants to  the  dosa-Ull,  m  the  morts»ged 
property,  be  forever  Inired  and  foreclG«ed,  and 
the  pn^wr^— which  included  all  the  rights, 
eflecta  wd  fnncblses  of  the  eonstdidalcd  Oom- 
pany  and  of  Its  constituent  Companies,  as  to  the 
m^  line  of  road— be  sold  as  an  entirety,  the 
same  being,  in  the  oirfnlon  and  iudgment  of  the 
court,  iDC^Mtble  of  aale  sqiaratefy  OT  in  division, 
without  material  injury  to  ttsTiuue. 

It  was  further  decreed  that  the  mortgaged 
propcf^  be  sold,  without  anoalsement  and 
wittMKii  reference,  and  not  subject  to  any  law 
of  niintds  or  Indiana  conferring  the  ri^tof  re- 
demption from  moitgage  sales. 

On  the  6th  day  of  May,  18TB  the  original  de- 
cree was  amended  by  way  of  further  mrecdoo 
for  Its  execution. 

The  sale  occurred  on  the  SOth  day  of  October, 
18T8,  was  reported  to  court  on  the  succeedilng 
day,  and  on  Uie  flnt  day  of  November,  1878,  ex- 


cembeir,  1878,  the  exceptions  were  overruled 
and  an  cmier  entered  confirming  and  approving 
the  sale  In  all  ntpecta. 

On  the  Sd  day  of  February,  1879,  Tuner  and 
the  Railway  Company  filed  thdr  Joint  petition, 
tvaylng  an  appeal  from  the  final  order  confltm- 
Ing  the  tale.  The  appeal  was  allowed,  and  the 
bond  tendered  was  approved,  not  to  operate  as 
a  mptrtedtat.  Subsequenlly,  the  purchaser  re- 
ceived adeed  and  took  possession  of  (he  prop> 
erty  under  the  direction  of  the  court 
r^w^i  '*  may  be  Stated  that  a  similar  decree  wasen> 
[«»•]  lered  in  the  Clreult  Court  of  the  United  Slate* 
for  the  District  of  IndUna.  in  a  suit  pending 
therein  between,  substantially,  the  same  parties 
and  relating  to  the  same  property.  That  suit 
was  oODunenced  on  the  16Ui  day  of  November, 
874 


Coun^,  Indiana,  and  thence  removed  ii 
Federal  Court  upon  the  petition  of  the  Farmeia^ 
Loan  and  Trust  Company. 

Notwithstanding  therecoid  is  very  voluml- 
noiu.  It  is  believed  that  this  Maiesnent  is  suffi- 
cient to  indicate  Ibe  grounds  mxn  whkh  this 
court  rests  its  deteiininatioa  of  the  case. 

Nuroeroos  errora  have  been  anlgned  in  be- 
half of  the  aroellants,  Jamea  Turner  and  the 
Indian^Mlls,  Bloomington  A  Western  Railway 
Company.  The  flist  aai  most  important  one 
relates  to  the  Jurisdiction  of  the  Clrcnit  Court 
of  the  United  States.  Thdr  contention  is,  that 
under  the  Act  of  March  8, 1870  the  state  court 
could  not  have  been  deprived  of  Jurisdiction  to 
proceed,  unless  the  petition  for  removal  was 
Died  "banreoratthe  term  at  whidisuGhcaiis» 
could  be  fiist  tried  and  before  tbe  trial  Utemd:" 
that  the  petition  (d  the  Vitneaf  Low  and 
Trust  Company  was  not  so  flledi  conesqnently, 
it  Is  hislsted.  Jurisdiction  hi  the  Fedenl  Court 
could  not  bsve  attatdied.  It  Is  further  argued 
that  the  ideodhige  disclose  the  &ct  that  Uiere 
was  no  such  controveny  in  this  suit,  betweea 
citizens  of  dlAraent  Statea>  as  would  autliOTiz» 
it*  nmovsl  from  the  state  coon  under  the  Act 
of  March  8,  1870.  or  under  that  of  March  2, 
1867,  even  if  the  latter  is  in  force  for  any  ptu- 


up<m  on  tqpeol  DMsdy  frosn  Ae  order 
-  "~t  rMxat  of  r''     '■^— -—  -■-- 
wUdt  tite  I 


suit  was 

Trust  Company  was  entitled  to  have  removed, 

that  is,  whethertheCircuitOonrt  of  the  United 


lidsl  determination  upon  the  m 


'^denial  of  tl 
constituted  an  adjudication  by  the  Fednal 
Court  that  the  facts  «ilstedwbfdi  wen  neces- 
sary to  give  JuriadielliH).  And  had  the  question 
not  been  thus  fOmuUy  [xsaented,  it  wss  the  rKiuii 
duty  of  the  drcoft  eomt  to  dinniss  <Hr  remand  ■-**'>*■'> 
the  cauae,  as  Justice  ml^  have  required,  at 
any  time  during  its  progreM,  when  It  appeued 
that  the  suit  did  not  rei^  or  substantbuy  In- 
volve a  dispute  or  controversy  properly  iritUn 
iu  Jurisdiction.  Act  of  March  8, 1876,  asc.  S 
[18BtatatL..470];  WOUam*  v. IMtawa,  IM 
V.  8.,  209  [XXVI.,  719].  Further,  tiie  final 
decree  necessarily  involved,  and  was  itsdf ,  a. 
Judicial  ^leterminalion,  as  between  the  pattMO, 
that  the  suit  was  one  of  whldi  that  court  mi^t 
take  GOguizaace.  That  decree,  tuunodlfled  and 
unchallenged  by  any  direct  appeal  therefrom, 
abould,  upon  tbis  mppml  only  from  the  order 
conflrming  the  sale,  be  deemed  couclusive,  be> 
tween  the  parties  and  their  privies,  as  toallmab- 
t«n  in  issue  and  by  It  adjudicateji  including- 
the  questicms  of  Jnnsdlction  now  pressed  nptm 
our  attentimi.    Buch,  we  think,  must  be  Ota 


Statea.  Whether  or  not  a  cause,  commenced  In 
a  state  court,  could  have  been  tried  at  some  Una 
thereof  prior  to  the  filing  of  a  petition  tot  re- 
moval; whether  the  porUu  to  a  particular  waUt, 
IMC.  8. 


TUKMlUt  T.  FABXXBa'  LOAM  USD  TitUST  OO. 


, LeBWopercuefOT 

il  upon  tbe  gioimd  of  dUienahip,  B»- 

nMt>JCbM,100U.S..467[XXV.,S98];  wheth- 
«r  there  !•  in  the  mit  a  eepontrie  cootroTerey 
between  citiieua  of  different  Btatei  to  whlcti  the 
Judidn]  power  of  the  United  States  ezteods.ue 
cAoi  qiMBtioiu  dlfBcnlt  of  eolutlon.  We  have 
Inld  In  numerous  caaoe  that,  upon  tlie  aUng  of 
a  petition  and  bcotd  for  lemoTal  in  the  elate 
court,  the  salt  being  removaUe  under  the  aiU- 
nte,  ite  juriadiction  oeaaet.  And  to  the  end  that 
Utlnnta  may  not.  In  such  casea,  he  harassed  by 
doubt  aa  to  which  court  has  uithorit;  to  pro- 
fleed,  Ibe  ^Kttj,  against  whom  the  removd  is 


1;  and  the  Act  of  1870,  for  the  flnt  time 

In  the  legislation  of  Congrees,  dedaiea  that  an 
wda  of  the  circuit  ootut  remanding  a  csnae 
may,  in  advance  of  the  final  judgments  decree 
therein,  be  reviewed  bj  this  court  on  writ  of 
errw  or  appeal,  aa  the  case  maj  require  the 
cmeortheother  mode  to  be  pursued.  Priorto 
that  Act,  the  remedy,  in  that  class  d  cases,  was 
by  MmdamiH  lo  CMnpd  the  circuit  court  to 
bear  and  determine  the  cause.  BMiUv.OaHt, 
Ksai  108  U.  8.,  Wa  rXXVl.,  BOTI;  B.  S.  Ce.  v.  Wu- 
wtOl.  88  WaU.,lt07  [MU.B.,XXIU.,  1081; /n«. 
Ct>.T.  CbiMfsafc.  IS  WalL.aoS  [880.6..  XXL. 
498].  When  the  circuit  court  assumes  Jurisdic- 
tiou  of  the  cause,  the  party  denying  its  author- 
ity lo  do  so,  may,  after  final  decree  and  by  a 
dumct  qipeal  tberefrran,  Mng  the  case  here  for 
rariew upon  the  queatioB  oijurisdictioo,  the 
MDount  in  dinmte  Ming  snfflc  tent  for  that  pur^ 
pose.  B.  R  Of.  Tlbontt,  IM  V.  8.,  IB 
[XXTL,  04ff|.  In  the  pnsent  case  we  have 
aeen  that  flie  anteal  Is  only  from  the  order  con- 
Himlng  the  sale.  Aiqiellants  elected  not  to  ap- 
peal bom  the  final  decree,  althougti  it  necessa- 
rily involved  every  qneatlon  aflec^gthe  Juris- 
diction of  the  circuit  court  That  decree  is, 
consecpiently,  not  bef<x«  us  for  any  pnrpoae,ez 
emt  to  aaoerlain,  from  an  inspection  thereof, 
whether  the  sale  was  condoctea  in  coaformlly 
with  its  provisioBS.  In  such  cases,  upon  an  ap- 
peal not  bom  the  final  decree  but  only  from  an 
order  In  execution  thereof,  the  court  will  not 
examine  the  record,  prior  to  such  decree,  to  see 
wbedier  the  petiticm  tot  removal  was  filed  in 
due  lliM  or  whether  it  makesa  caas  of  federal 
Joiisdlction,  by  reaacm  ot  the  nveence  in  the 
Boit  of  a  coirirover^  betwen  dtinnf  of  differ- 
ent 8talea.bnt  wlU  assume  that  the  final  decree, 
bebg  passed  by  a  court  of  general  jurisdiction, 
and  not  showing  upon  its  nee  a  want  of  Juris- 
diction as  to  nib]ectmatter  or  partite,  was  with- 
in tiM  power  of  tbe  court  to  render.  Wltether 
tbe  oroer  confirming  the  sale  would  have  been 
erroneous,  had  the  decree  ilseU  disclosed,  af- 
firmatively, a  want  of  Jurisdictlwi,  isaquestion 
wUdmeed  not  be  deoded. 

What  we  have  said  dlqiosss  of  numeaous  oth- 
er SMignments  of  error,  sndiBatbatthe  court 
ned  m  decreeing  that  tbe  iNfoper^  of  the  Raii- 


of  redemptkm  tromsateeot  nMHlgaged  real  es- 
Me;  in  ordering  tbe  taHroad  and  other  prop- 
trtt  to  be  sold  wllbout  first  aacertalning  what 
chuma  eilated  whldt  wen  piiv  in  lien  to  the 
See  U  Ona 


mortgages  foreclosed;  in  ■inwMiiiig  the  decree 
of  September,  18T7,  after  tbe  expiration  of  die 
term  at  which  it  was  entered  ;  in  ordering  the 
croas-hlli  of  the  Farmers' Loan  and  Trust  Com- 
pany lo  be  taken  br  default  as  against  tbe  com- 
plainants in  the  OTlglnal  bill,  after  it  ^ipeared 
tlist  thcv  bod  become  bankrupts,  end  thdr  pnK>- 
ert;  ana  rigbu  had  passed  to  an  assignee  m  [SST] 
bankruptcy,  who  was  not  made  a  pariy  lo  the 
cause;  in  decreeing  the  personal  property  of 
the  Railroad  Company  to  oe  sold,  and  in  subse- 
quently delivering  tt  to  the  purchasers,  in  dis- 
regard of  the  alk^ed  rights  (H  appellants  under 
the  diattel  mortgage  OKecated  to  Thomas  on 
the  lOthday  of  November.  1874;  in  refusing  to 
entertain  appellant  Turner's  petition  to  inter- 


principal  and  Interest  of  the  debt  secured  by 
the  mortgsge,  when,  a*  Is  claimed,  it  did  not 
appear  t&t  the  principal  had  become  due. 
We  do  not  stop  to  consider  whether  these  ob- 


eln  the  final  decree 


Jections  find  any  support  in  tbe  record,  siiicelt 

Usuffi "^-  " •- ■ - 

they  n.         _..,  .         .  _      . 

of  torecknure  and  sale,  and  others  in  the  orders 
which  preceded  it.  They  cannot  be  examined 
upon  an  appeal  merely  from  the  older  confirm- 
ing the  report  of  sale.  Our  authority  extends, 
we  have  shown,  no  further  than  lo  an  ei — 


excoitions  plainly  have  reference,  not  to  the 
sale  Itself,  but  to  ue  final  decree  of  foreclosure; 
such,  forinalsnce,  as  that  the  terms  of  sale  were 
too  onerous;  that  the  property  was  sold  subject 
to  various  claims,  the  amount  of  which  was 
wholly  uDc^laln  ;  and  that  the  court  had  no 
JurisdictioD  In  the  case.  Tbe  only  exceptiona 
whlcb  properiy  relate  lo  the  sale  are  that  Uie 
price  at  which  the  property  was  struck  off  and 


that  tbe  record  discloses  no  ground  upon  whicl 
these  exceptions  could  have  hem  sustained. 
One  eicepUon  was  to  the  effect  that  the  pur- 
chasers at  the  sale  constituted  a  commlHee.  act- 
ing ss  agents  of  bondholders  of  the  Swway 
Company,  and  that  the  report  of  sale  did  not 
disclose  the  names  of  the  principals  for  whoae 
use  the  property  was  purcnased,  m  Ihe  amount 
lo  which  each  of  said  partlei  was  beneficially 
interested.  We  are  unable  to  peroeive  ainthiiw 
td  substance  hi  this  exception.  Since  tbe  sata 
wBs,  In  all  material  respects,  in  conformity 
with  the  final  decree,  from  whkdi  no  appeal  was 
prayed;  andsincetherecorddisclosesiiogTOund  [560] 
upon  which  Its  fairness  can  be  Impeached,  the 
court  below  properiy  overruled  tbe  exceptions 


r  apj>ealedjTvm  » 


Jsmta EL Mokennaj, OiA, Bgpt  OontUV.t. 
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1563]    MAYOR  and  ALDERMEN  of  THE  CITT 
OF  SAVANNAH,  Appt$.. 

MORRIS  K.  JESUP,  Surviving  Trustee,  EU- 
GENE KELLY.  Truswe,  Ate, 

<See  B.  Cn  "  Sarannah  v.  Joan,"  IS  Otto,  SSB-fiTl.) 


*1.  WheroB  forecloBureiiultwasbrouBht,  uidtbe 
tnuDiclpalcarponitiOD.  vHbln  wblch  the  laortxa^od 
property  irw  aituale,  vu  allowed  tn  Interveae  and 
•et  up  H  claim  for  (axes  tbereon ;  Add,  that  the  or- 
der of  the ciroult  ooun  rejecUnBBucli  claim  lat>lnd- 
ItVupun  the  corporation,  and  wbere  tbe  amount  ol 
taxes  M  tuffloient  to  give  thlacourt  Jurladlcuoo,  the 
corporation  w  entlUod  to  an  appeal. 

i.  Certain  taxea  nggwanil  by  the  City  ofSaraonah. 
f  m  the  rears  UfTi  and  IStS,  upon  lauds  aituate  vith- 
In  ItB  limlu.  and  bekMUinB  to  the  Atlantic andOulf 
fiauroad  Cumpuofi  h«a  to  be  unautbonzed  br  law. 

[No.  186.1 
Arffued  Dee.  IS,  188t.     D&Adtd  Jan.  IS,  1883. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Georgia. 
For  the  history  and  tacts  of  the  case  see  the 
opinion  of  the  court  and  the  case  of  Oeorgia  t. 
Jaiip,  ante.  216. 

Me*»Tt  Alez»iiderB,Ii»wton.A.CCun- 


Mr  Jutlict  Harlap  delivered  the  opinion  of 
the  t»urt- 

In  Oeorgia  v.  Je»tip  [ante,  3161,dedded  at 
the  present  Term  of  this  court,  will  be  found  a 
brief  statement  of  the  history  of  a  suit  com- 
menced on  the  16th  day  of  February,  18T7,  in 
the  Circuit  Court  of  the  United  States  for  tlie 
Southern  Disirict  of  Georgia,  by  Morris  K. 
Jesup.  surriving  Trustee,  etc..  against  llie  At- 
lantic and  Gulf  Railroad  Company,  a  Georgia 
corporation,  for  the  toreclosureot  certain  mort- 
gages, covering  the  main  line  and  branches  of 
that  company,  with  their  respective  appurte- 
nances rolling  stock,  equipment,  etc.  In  addi- 
tion to  the  facts  tliere  stated,  it  may  be  added 
that,  on  the  10th  day  of  April,  1879— the  mort- 
imKed  property  beiu^  then,  as  it  had  been  since 
February  SO,  1679,  in  the  actual  possession  of 
receivers — the  City  of  Savannah,  a  municipal 
Corporation  of  Georgia,  by  leave  of  court,  flied. 
In  said  cause,  its  petition  prv  interux  iiio.  It 
VBS  therein  alleged  that  the  City  was  acrediior 
Ol  the  raili'oad  company,  In  this,  that  the  tatter 

'ebted  lo  the  Ci* "  *'"  ' "' ' 

estate  owned  and  used 
rate  purposes,"  within  the  corporate  limits  of 
Savannah,  In  the  sum  of  $2,858.  TS  for  the  year 
1877,  and  $8,720  for  the  year  1878;  and  (hat,  for 
those  sums,  execution  had  duly  issued  on  the 
20tli  day  of  January,  1877  and  March  1,  1879, 
_  respectively,  and  were  then  in  the  hands  of  the 
[5643  city  marshal  to  be  levied  on  the  goods,  chattels, 
lands  and  lenenicnls  of  the  railroad  company. 
Tlie  prayer  of  the  City  was,  thai  it  be  heard  in 
Its  own  inlen^I.  that  the  court  would  authorize 
it  to  proceed  In  the  collection  of  said  taxes  by 
levy  and  sale,  underftsrirdinancesand  the  laws 
of  the  Stale;  else  order  tbe  receivers  to  nav  such 
taxes  out  of  the  f  unda  and  I  ropcrty  in  t  heir  poe- 

•Head  notes  by  Mr.  JiuOct  Eabus. 
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in  thep _  ..  .__  ^.-r-. 

This  Intervening  petition,  having  been  sub^ 
milled  and  considered  upon  the  merits,  was,  by 
order  of  the  court,  dismissed.  Bubsequenriy. 
the  main  cause  was  heaid  upon  bills  and  an- 
swers, and  the  various  interventions  filed  anda 
final  decree  rendered,  In  which,  i>mong  other 
things,  it  was  recilcd  that  various  persons  bad 
intervened  for  their  interest,  claiming  (o  have 
liens  against  the  property  of  the  companv,  as  la- 
borers, mechanics,  or  material  men,  or  claiming 
to  have  an  equity  to  be  paid  out  of  moneys  in 
the  hands  of  the  receivers  before  payment  of  the 
bonds  secured  by  the  mortgages.  By  the  decree, 
it  was,  among  othei  things,  ordered  and  ad- 
judged thai  certain  claims  of  laborers  and  nie- 
clianics  were  superior  liens  on  the  mortfaged 
property  and  its  proceeds,  but  that  the  claims 
of  Ibose  who  have  furnished  material  only,  but 
not  as  laborers  or  mechanics,  although  entitled 
lo  liens  therefor,  be  postponed  to  the  mortgages 
therein  mentioned,  "And  no  allowance  Is  made 
or  to  be  paid,  from  the  proceeds  of  said  proper- 
ty, or  from  the  money  In  the  receiver's  nands, 
to  any  other  persons  tluui  lo  those  who  have  such 
liens  as  aforesaid." 

The  City  of  Savannah  prared  and  waaallowed 
_i  appeal,  the  one  now  before  the  court,  from 
the  aecree  denying  Its  claim  for  taxes  for  the 
years  1877  and  1878. 

Upon  the  oral  argument  In  this  court,  some 
question  arose  as  lo  whether  the  prcsentappeal 
brings  before  us  for  review  the  meiits  of  these 
claims  for  taxes.     We  at«  of  opinion  that  this 

Siesilon  must  receive  an  afflnnative  answer.  It 
e  City  had  a  valid  claim  fortaxes,  poramouut 
theliencreatedby  the  mortgages,  two  courses 
sreopenloit:  to  postpone  action  under  Its  ex- 
ecutions until  the  proceedings  in  the  Circuit 
Court  of  the  United  Stales  were  concluded,  and 


cial  determination.  It  adopted  the  latter  ct  ..  _ 
and,  in  so  doing,  put  itself  In  a  condition  lo  ap- 
peal from  any  order  adverse  to  Its  interests,  u 
such  order  Involved  an  amount  snlBcient  to  give 
xiurt  Jurisdiction,  This  practice  receiVed 
tbesanctlonof thiscourtin  WinpaUy.Sampaon, 
14  How.,  65.  The  order  dismissing  the  City's 
petition  was  followed  by  a  flnal  decree,  which, 
in  terms,  Umitcd  the  distribution  of  the  proceeds 
of  sale  to  certain  claimants,  the  City  not  among 
the  number,  excluding  all  others.  The  ortlaa 
in  the  court  below,  therefore,  constituted,  in 
every  essential  sense,  a  Judicial  determination 
adverse  to  the  City's  claims  for  taxes.  Until 
those  orders  are  reversed  or  modified,  the  City 
is  concluded  against  any  further  assertion  of  ll« 
rights  in  the  premises.    Consequently,  the  ap- 

Seal  from  thcdecree dismissing thepctition and 
enying  the  claims  for  taxes,  Kings  before  us 
the  question  whether  those  claims  were  valid 
and  enforceable  against  the  property  of  the  rail- 
road company,  or  Ibe  proceeds  arising  from  any 
sale  thereof.    That  question  we  proceed  to  ex- 

In  conformity  with  an  Act  of  the  Legislature 

Georgia,  passed  April  18,  1868,  the  Atlantic 

and  Gulf  Railroad  Company  was  formed  by  the 

consolidation  of  two  oilier  companies:  one,  tha 

Bavannah  .Albany  and  Oulf  RoilroBd  Cwapaixj, 


.h,Ct)»»«'-8- 


Hatob,  btc,  Oataksad  t.  Jeecf. 


^ncorponUd  December  2S,  164T;  Bad  theMher, 
the  Atlutic  oDd  OnU  Bftilioad  Company,  in- 
corponled  February  27, 1650.    Tlie  two  cou- 


uf  one  bait  ot  one  per  cent  upon  iti  annual  net 
booBMortho  annual  net  pioceedB  of  Italnreit* 
menta,  whether  (he  <me  or  the  other  i>  not  ma- 
terial in  the  preaenl  case.  Thfa  immnnt^  paaaed 
Kttbe  c(HU(4jdated  company,  auMect,  howevn 
to  the  right  of  the  State,  reaerred  in  the  Code  of 
Georgia,  which  wsa  in  force  im  and  after  Jan- 
uaiv  1, 186S,  to  withdraw  it  allogether.    In  B. 

a.  Co.  V,  acorgia,mv.B..Bfa[£iy.,  ist],  we 

held  that  thia  immnnity  ot  limited  exemption 


was,  in  law,  wbhdiawn  by  the  State  in  the  Act 
ofFebraBiySS,]8T^entiled  "An  Act  to  Amend 
the  Tax  lAwa  of  the  State  so  far  as  the  Same 
Relate  to  IWlroad  Companlee,  and  to  Define 
the  Liabllitiea  of  Said  Componiea  to  Taxation, 
'  o  Repeal  ao  Much  of  the  Charteiaof  Such 


(tf  that  Act^  it  Ib  neceMary  to  examine  its  pro- 
TUons  with  eome  care. 

By  the  Ist  tecthm  it  ia  enacted  that,  from  and 
afler  the  poaaegeof  the 'Act,  "ThepreBidentaof 
all  the  railroad  compauiea  la  thIaSUte  ahall 
be  required  to  return  on  oath,  annually,  to  the 
ComptK>Uer-0«Denl,theTalue  of  the  property  ot 
their  reapectiT«  componiea,  without  deducting 
their  indebtedneaa;  eachclMi  orepedea  ot  pro]~ 
erQr  tobeaepanUefynamedand  Tolued.so  far  I 
the  aune  may  be  practicable,  to  be  taxed  as  other 
property  of  the  peopleof  the  State,  and  that  said 
Ktnma  shall  be  maaetmdortbe  nme  regulations 
provided  by  law  for  the  returns  of  officers  of 
other  Incorporated  companies  which  are  re- 
quired by  law  to  be  made  to  the  ComplioUer- 
Genmil/ 

The  2d  section  proTldeethattheprealdentaof 
railroad  compauiea  diall"P»  to  ttieComptrol- 
lerOenerol  the  taxes  aswssed  upon  the  property 
ol  said  railroad  companies,  and  on  failure  to 
make  the  retunu  required  I^  the  preceding  I 


the  collection  of  the  same,  in  the ,_ . 

vided  by  law  for  the  enforcement  of  taxes 
against  incorporated  companies  hereinbefore 
tDeutkmed." 

The  Bd  section  provides  that  If  any  r^Irood 
company  aOected  oy  the  1st  and  3d  sections  of 
the  Act  "Dcrirea  to  reaist  the  collection  of  (he 
tax  berdn  provided  for,  said  company,  throu^ 
Its  proper  MDcer,  may,  after  maUng  the  return 
required  in  the  let  section  in  this  Act,  and  after 
p^ing  the  tax  levied  vn  such  corporation  by 
the  tax  ActfbrlSTSandomtinuiugtopaythe 
aane  while  the  qiMSticm  of  its  liaUUty  under  this 
Actbui 
tax  here 

legaU^       , 

by  tba  Compttollei^Oeneral  aforesaid,  and  stat- 
ic fullr  and  distinctly  the  grounds  of  reslBtanae 
which  shall  beretaroaUeto  the  Superior  Court 
of  FoltooCoon^.to  be  there  determined  aaother 


UlegaUties;  only  the  aame  shall  have  precedence 
of  Ml  caaei  In  atld  coort  as  to  time  ot  hearing, 
and  with  the  some  right  <rf  motiona  for  new 
trial  and  writs  (rf  error  as  in  other  cases  of  illegal- 
ity oa  the  part  of  the  Comptroller-41eDeral  and 
Bob  16  Ono. 


of  add  corporatlon,in  which  cases  the  Com  ptrol- 
ler-Qeneral  shall  be  repreaented  by  the  Attorney-  [SST] 
Gmienl  of  the  Slate,  or  euch  other  atioraev  as 
the  Governor  may  sdect;  end  if  the  grounosirf 
Bu(^  QlegalitT  be  not  sust^ned,  the  CwnptroDiT- 
General  aball,  ^ler  crediting  the  procetsafore- 
said  with  amount  paid,  proceed  to  collect  the 
residue  due  under  tne  providons  of  the  Act,  and 
if  at  any  time  durlns  the  pendency  of  any  liti- 
gation herein  provided  for,  the  raid  corporation 
snail  foil  to  pay  the  tax  required  to  be  paid  asa 
condition  of  hearing,  then  sold  lllegalltv  must 
be  dlsnUaaed  and  no  second  affidavit  of  iUegalitv 
ahall  be  allowed.  Said  illegality  may  be  amend- 
ed as  other  affidavits  ot  iUegallty,  and  shall  at 
ways  be  accompanied  by  good  bund  and  security 
tor  the  payment  of  the  tax  JL /a.  iMued  by  the 
Comptioller-General. " 

Tbe  remaining  section  does  nothing  mon 
than  repeal  all  conflicting  laws. 

Ia  R.  a.  Co.  V.  Qtorgia,  tupra,  the  constltn* 
tionol  validity  of  that  Act  was  nstalaed. 

The  effect,  then,  of  the  Act  of  1874  was,  that 
whereas,  )^or  lo  iU  paasMie,  the  railroad  com- 
pany enjoyed  Immunity  from  all  taxation,  ex- 
cept at  a  limited  rate  upon  its  annual  net  income, 


without  exccptkn,  waa,  tuDuimvimuu,  uai 
without  deducting  the  udebtednesi  of  the  ct— 
panj,  "to  be  taxed  as  other  properly  of  the  peo- 
ple of  the  State."  Now,  the  argument  of  learned 
counsel  is,  that  by  Its  charter  the  Cl^  had  "Full 
power  and  auUtority  lo  moke  such  atsestments 
and  lay  such  taxes  on  the  inhaUtants  of  s^ 


1,   convenience  and  advantage  of  i 

City;"  and  that,  "beddee  real  and  personal  im>p- 
er^,  the  said  Mayor  and  Aldermen  may  tax 
cental  invested  in  said  City,  stocks  In  money, 
corporations,  choees  in  action,  income  end  com- 
mimions  derived  from  the  pursuit  of  any  pro- 
fesdou,  faculty,  trade  or  calling,  dlvideDdl, 
bank,  insurance,  expices  or  other  agencies,  ana 
oil  other  property  or  eourcea  of  profit  not  ex- 


compelentauthorityotthe  United  States."  Code 
-'      -irgia,  sec.  *B47.    " "-  "  ' 


gued.  1 


Consequently,  it  Is  ar^ 


len  the  Act  ot  1874  withdrew  the  li 


munity  tlieretofore  enjoyed  bv  the  company, 
and  declared  that  its  property  should  "  be  taxed 
as  other  property  of  the  people  of  the  State," 
suchof  the  properW  of  the  company,  within  the 
City,  as  was  taxable  undei  its  charter,  could  be 
thereafter  reached  for  all  purpoaea  ot  municipal 
taxation. 

Thb  argument,  at  first  Uuah,  would  seem  to 
have  some  forcei  but  we  are  of  opinion  that  the 
opposing  view  is  more  condstent  with  the  lan- 
guage ^  the  Statute  of  1874  and  the  p(^\cw 
which  seems  to  have  dictated  its  enacbnent. 
Upcai  lU  face  that  Act  appears  to  eetablish  a 
^stem  of  taxation  by  the  Stale,  tor  ila  benefit 
excludvelv,  ot  the  proper^  of  railroad  com- 
panies. The  returns  by  the  companies  are  r«- 
qnired  lo  be  made  to  the  Comptroller-General, 
under  tbe  seme  regulations  prescribed  for  re- 
tunks  to  him  by  other  incorporated  companlea, 
Tbe  toiea  seeemed  are  lo  be  paid  to  that  officer, 
and  upon  him,  as  representing  the  State,  and 
S77 
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coUected,  Into  its  treMuiy,  proTJt 
chloeiy  by  meani  of  which  Uw  property  of  nO- 
road  companiea  may  be  taxed  by  muoicipal  cor- 
pontloiu  for  load  purposes.  No  proriBioD  la 
made  for  tazntion  by  tlie  munidpa]  antborities 
of  countlea,  dtks  and  towna,  tnrongli  which 
the  road  paaaes,  of  such  pordon  of  the  com- 

nr'a  property  as  was  within  tlidr  respective 
la.  Norisanyprovislonmadefortlietnuia- 
mission  by  the  GomptroUer-Genenl,  to  such 
local  authorities,  of  tlie  returns  made  to  him  by 
nllrnad  companies  of  their  property  for  tax- 
ation. Had  tbe  statute  done  nothing  more,  In 
the  cases  of  railroMl  companies  whose  charten 
were  subject  to  legislative  repeal  or  modifica- 
tion, than  to  withdraw  the  Immunitv  from  tax- 
ation theretofore  enjoyed  by  them,  there  would 
be  more  force  in  the  position  token  by  the  City 
of  Savannah.  Itut  such  is  not  the  case  ;  for,  in 
tl)e  same  Act  requiring  taxation,  for  the  bene- 
fit of  the  State,  of  all  the  property  of  railroad 


mption  from  taxation,  ttie  Legialftti__ 

mokea  the  teturas  to  the  ComptroUer-Oenentl 
by  the  railroad  componlea  of  their  property  (he 
cmlv  bssU  of  the  taxation  to  whldi,  by  its  pro- 
visTona,  they  are  to  be  thereafter  nibjected. 
The  mode  prescribed  by  tbe  statute  for  the  pay- 
tneut  of  toxea  by  railroad  companies  haa  refer- 
ence exdudvely  to  taxes  to  be  paid  to  the  State, 
and  not  to  munldpal  corporations.  It  seems 
to  tbe  court  that  tbe  L^laturo  did  not  Intend, 
when  Imposing,  as  was  done  by  the  Statute  of 
IB74,  taxationlor  the  State  upon  all  the  prop- 
erty of  railroad  compsDiea,  to  put  upon  the 
same  property  the  additional  burden  of  munici- 
pal taxation,  which,  bad  not  that  Act  been 
passed,  would  have  been  forbidden  by  Ibe  char- 
ters of  those  companies.  Tbe  City  relies  upon 
that  statute  as  opening  tbe  door  for  municipal 
nail  tiiepr      ^     * "      ' 


toutioQ  upon  aJ 


e  property  of  the  railroad 


the  State.  But  oa  the  State  dmply  substituted, 
for  taxation  to  a  limited  amount,  tnxalion  for 
the  benefit  of  the  State  upon  all  the  property  of 
the  companv  accordiog  to  its  value,  we  do  not 
think  that  the  railroad  company  could  be  sub- 
jected to  additicmal  taxation  upon  the  part  of 
tbe  City  of  Savannah  without  further  legisla- 
tion to  that  end. 

Counsel  have  called  our  attention  to  Bailey 
T.  Maffwire.  23  Wall.,  216  [89  U.  S.,  XZIL. 
8B0],  and  insist  that  the  pnnciplea  there  an- 
nounced, if  applied  in  this  cose,  will  lead  to  a 
concluaion  different  from  that  Indicated.  We 
do  not  BO  understand  that  case,  and  do  not  as- 


the  I^clfic  Railroad  Company,  a  Sflssouil  c 
porotion,  WBS  granted  an  exemption  from  b._ 
otlon  for  a  limited  period.    When,  as  well  i 


before,  that  immunity  was  granted,  the  prop- 
erty at  the  company  was  liable  for  county, 
school  and  munidpu  taxes,  under  tKe  pvblie 


laua  of  U<  8kiX6  piDvidiiig  a  geiunU  tcAssw  for 
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l/utaxatiaiKffaSpivpertff.  It  was  decided  thai 
there  was  nothing  In  the  language  of  the  stat- 
ute, giving  tbe  exemption  for  a  fixed  term  of 
years,  which  lustlded  the  conclusioD  that  tha 
State  intendea  to  relieve  the  pr^ierty  of  the 
railroad  company,  after  tbe  exemption  ceased, 
from  the  same  Ittbillty  for  municipal  taxes  to 
which  It  was  subject,  by  the  genual  tax  laws 
of  the  State,  at  the  time  that  exemption  was 
granted.  The  essential  difference  between  that 
case  and  this  is,  that  the  Atlantic  and  Gulf  Rail-  tSTOl 
road  Company  was,  from  its  organization,  ex- 
empted from  all  taxation,  in  excess  of  a  limited 
amount  and,  simultaneously  with  the  with- 
drawal of  that  immunity,  the  Slate  provided  for 
tbe  taxation  of  all  of  its  property  for  the  ben- 
efit of  the  State.    Hero  it  is  n*  -■-•--■  — 


for  UiB  benefit  of  tbe  Stale,  of  all  of  Its  property. 

But  It  la  contended  that  the  taxes  for  tbe  year 
1878  stand  upon  a  different  footing  from  Utosa 
in  1877;  that  la.  that  the  City  is  entitied  to  col- 
lect the  former,  even  If  the  law  be  otherwise  oi 
to  the  latter.  This  position  rests  upon  that 
part  of  the  Constitution  of  Qeorgio,  which  went 
into  effect  December  21,  1877,  declaring  that 
"  All  laws  exempting  property  from  taxation 
other  than  the  propnty  herrin  enumerated 
(which  does  not  embrace  the  proper^  Ot  rafl- 
road  corporotionB),  dull  be  vouL"  We  are  un- 
able to  petcdve  how,  in  tbe  view  expreased  as 
to  the  scope  end  effect  of  the  Act  of  1874,  that 
constitutional  provision  can  have  any  bearing 
upon  tbe  present  cue.  The  Act  of  1874.  as 
was  ruled  in  S.  R.  Co.  v.  Qeorgia,  took  away 
tbe  tmmunl^  of  limited  tasationj>t«vkiUBly  en- 
joyed by  the  Atlantic  &  Oulf  lUlrood  Com- 
pany nxhda-  its  chorter,  and  substituted  another 
mode  of  taxation,  tor  the  ben^l  of  tbe  State, 
covering  all  the  property  of  that  company. 
The  Act  of  1874  contained  no  exemption,  and 
it  woa,  therefore,  unaffected  by  a  constitntkiii- 
^  provision  declaring  laws  to  be  void  whtoh 

tpted  property,  other  than  that  specially 

jerated,  from  taxation. 

Fifr  the  rtatotu  gi'ten,  %f»  are  of  opi\ 
the  tUtTMhtlow  iM*  right  and  Affutdb* 
BUwordtnd. 


conrt  places  upon  the  Act  of  tbe  State  of  Qwf 
~Ia  subjecting  the  railroad  company  to  taxation. 

When  that  statute  says  that  the  pnqierty  of 
the  railroad  company  ia  "to  be  taxed  aa  Mber  [STl] 
property  of  the  people  of  the  Stole,"  I  under- 
stand it  to  mow  that  It  is  to  be  subjected  to  aU 
the  hiwful  taxes  imposed  by  state  laws,  under 
the  same  drcumstances  that  the  property  of  the 
citizeD  is. 

The  case  of  JMIw  v.  Kagvire.  22  Wall.,  21S 

SB  U.  S.,  XXU.,  850],  construes  a  statute  of 
issouri,  passed  under  similar  drcumstances 
and  in  language  almost  Identical,  to  have  this 
— eanlug. 
That  the  Sutute  of  Georgia  only  fvovMes  in 
at  Aet  tor  the  means  of  coUectiiig  the  tons 
due  the  State,  affords  no  argument  against  tax- 
ation by  couiitles  and  dties  for  local  poiposes. 


i  by  Google 


Bkasch  v.  Jsenp. 


because  the  lam  abeadj  in  i'T<Bt^w«i  were  Buf- 
Hcient  for  tbat  pnrpow. 
Tnieoop;,   Tnti 

Junes  H.  HoKenaer.  Oerk,  Bup.  Court,  U.  B. 


[488]  THOMAS  BRANCH  Br  ai.,  «n>  THOMAS 
P.  BRANCH,  Pwrtneta  u  Brascb,  Soni  & 
Co.,  SOUTH  OEOROIA  AND  PLORTOA 
RAILROAD  COHPANT  bt  al..  Aj^U., 

MORRIS  E.  JEBTJP,  Burviriog  Trustee,  akd 
ATLANTIC  AND  OCLF  RAILROAD 
COMPANY: 

(Bee  8.  a,  Ifl  Otto.  UM8T.) 

letter  qfraUroad  eampany  fa  purchaM  aiwther 
rooA-jpmMT  of  ooTporation  to  itU  I'ti  fhin- 
diiitt  andjiropirty--meTtgagt,when  anenpur- 
eha»ed  mad  ntoppA  at  to  tloekhMen—prt- 
ferrtA  tiotk— priori  of  lien. 

■L  The  Booai  Georgia  fc  noridtt  B.  a  Oo.  haviiiK 


fflwta,  ia  lt|  oharter,  to  oonstniot  >  nilroul  from 
b«nr  toTliomuv1Ue,Oec»Kto;uid  from  Thom- 
^•rlUe  to  tbe  Florldk  line ;  and  aitoo  power  to  pur- 
oImm  *iMl  MUall  Idndt  of  ptopertir  of  every  Daiure 


of  any  otl>er  oompaay,  oontiBota)  wUh  the  Albany 
A  Onlf  R.  R.  Co.  to  oonatmat  tM  road  from  Tbom- 
^nrllle  to  AltMor.  and  to  sell  and  deUver  It  to  the 
IMterOompanTU  •eotloiu  aa  oompletoL  together 
with  tlia  traaohiae  of  ualns  ttae  Mune,  and  to  inoor- 
ponUe  Its  110011  area(«d  tor  bnlldlDs  said  road  with 
{bit  of  tbe  Attnnr  *  Onlt  &.  H,  Oo.  i  Acid,  that  this 
«aslraoC  wM  not  tdlra  Mrci. 

&  The  Albany  *  OuU  R.  R.  Co.  hod  tbe  Mune  sener- 
al  power.exo^  that  of  InoorporatlnBlta  stock  with 
tint  of  other  oompaotes,  and  had  the  tight  under 
Its  ebarter  bIbd  to  oonatiuot  a  railroad  from  niom- 
aanlle  to  Oeonla ;  JWU,  that  It  wu  not  aotlna  til- 
(rd  iiirM  to  make  the  purohaae  of  Mid  road  and  nan- 

dilaesaa  above  stated,  and  to  ])»  fort*- *— 

■iilliis  llii  lieu  III  link  llmiifiii ,  wfaiohw 
toandaoceptad  by  the oontnctors  In 


igtook  of  the  South  OeorKla  and  Florida  R.  R  Co., 
which  latter  stock  tliey  bad  subacrlbed  for  and 
ureed  to  take  Id  paymeDt  for  the  work  of  eonatruc- 

S.  WtaeoaTBlIniadcooipaDy  bastherlgbtof  con- 
stmctinK  a  particular  line  of  iBilroed,  irtth  gener- 
al power  to  purohaaeaU  kinds  of  property  of  whal- 
srtr  nature  or  kind.  It  may  purooaae  frumauother 

Bmpany  a  road  conatniDted  upon  that  line,  If  the 
ter  ooiDiNuiy  had  power  to  sell  and  dbpoae  of  the 


M  by  Jfr,  JwtiM  Rrasixt. 


Vvrm.—nt  Utn  of  a  Mortaof  oa  ttftf  aa^rtd 
^optrty.  SeeHat«toPenno^v.Ooe,MD.8.,XVI., 


holdenotthe  South  Gleorgtak  Florida R.B.  Co.,or 
aa  preferred  credltois  as  against  the  railroad  Itself. 
Havlnt-TOluiUarilyaooepted  tbe  position  of  siock- 
holden  of  tbe  purchasuw  OomiiuiT,  they  cannot 
question  the  validity  of  the  transaotloD  sdierEFly 
to  it,  orto  tbe  m<st|ace  given  by  it,  coverlns  the 
road  in  question. 

T.Thedockthuaksuedand  accepted  wai preferred 
stock,  on  wUoh  interest  was  payable ;  hcia,  ttat  (be 
holders  thereof  and  their  asnsns,  bavtng  accepted 
It  and  received  interest  on  It  for  several  jeais,  are 
estopped  from  questioning  the  power  of  (te  Ci,in- 
paay_to  issue  suob  prefened  stock. 

8.TheSouthOeorRla  *  Florida  R.B.  Co.  having  re- 
ceived alllt  stipulated  for,  SDdliavliiBlucorpoisted 
iMstookwItbOiatof  tbe  AlbanyAGuU  B.B.Co., 
by  Booepting  tbe  stook  of  that  CcmFBoy  in  lieu  ot 
Issuing  mown  stock,  and  being  In  fsct  amalga- 
mated^ iberowitb  so  fares  tbe  read  In  qi  eHtlen  Is 
oonoemed,h«s no  ground  to  complain  tbatlbeteims 
of  tbe  ooDtraot  have  not  been  lulflUed  by  ibe  At- 
lantic A  Oulf  B.  R.  Co.  Itbaa  loetnolblDB.  It  bes 
notlneurred  any  liability  vblch  Is  not  prelected  by 
flistUetuon  theroad,  tbe  priority  ot  which  Is con- 
oeded  by  aU  parUes. 

[No.  81.] 
A^rtftl  JViw.  10,  ISit.     Decided  Jan.  IS.  1883. 

APPEAL  from  the  Circuit  Court  of  tbe  United 
States  for  tbe  Soutbeni  District  of  OeorgU. 
The  hiatAiy  and  facts  of  the  case  appear  in 
tbe  opinion  of  the  court. 

Me*»r».  C.  N.  Wat,  Salem  Ditcher  end  WIU- 
Uam  W.  Hontvomary,  for  appellnntB. 

Matrt.  R.F»llicKJitsnd  Walter  B.CUa- 
hol^  for  appellee. 


Tbia  case  arises  upon  i  ,    . 

E.  Jesup,  as  survlvliig  trustee,  for  tbe  fore- 
cloeure  of  a  deed  of  trust  in  tbe  nature  of  a  morl- 
nige,  bearing  date  December  20,  1867,  given  by 
Uw  Atlantic  A  Oulf  R.  R.  Company  of  Georgia 
*'  said  Jesup  and  one  QsrdDer,  since  deccsEM, 
secure  the  payment  of  certain  Itonde  of  tbe 
Company  to  the  amount  of  $2,000,000,  payable 
in  1897,  with  interest.  The  bUl  was  filed  Feb- 
ruary IS,  1877,  and  on  the  Iftth  of  the  same 
montb  receivers  were  appointed  to  take  cbarge 
of  the  mortgaged  property,  being  tbe  railroad 
of  the  Company  with  its  rolling  stock  and  ma- 
chinery. A  snpplemenial  i^lll  was  filed  on  the 
20th  of  April.  1877.  The  only  defendant  named 
in  eitlier  bill  was  the  Atlantic  &  Gulf  E.  B.  Co. 
The  premises  sought  to  be  foreclosed  ard  Eold 
were:  first,  the  main  line  of  the  Company's  rcfid, 
ixtending  from  Savannah  Eoutbwestcrly  and 
reaterly  to  Bainbridge,  in  Georgia,  a  ditlante 
of  aixiut  237  miles;  secondly,  a  branch  read, 
extending  from  Dupont  to  tbe  Florida  line, 
about  32  miles,  connecting,  thirdly,  vrilh  a  i-hcrt 
road  in  Florida,  extending  to  Live  Oak  in  that 
State,  which  the  Company  held  asd  oreraled 
under  a  lease;  fourthly,  a  branch  read  about 
flfty-eight  miles  In  length,  extending  fiom 
ThomasTille,  on  the  main  line,  northerly  to  Al- 
bany, Georgia;  fifthly,  two  oiher  tmall  brancbes 


connecting  it  with  tbe  Bavannsh  &  Charlttton 
Railroad,  Tbe  Thomasvllle  Branch  was  pur- 
chased from  the  South  Georgia  A  Florida  R.  1470] 
R  Co.  tn  1868,  shortly  after  the  giving  of  the 
mortgage  in  suit,  for  Itie  purpose  of  exIesdlDg 
tbe  line  to  Albany;  which  brencb  was  subject 
' ■-■-  bonds  and  moilgages  Issued  by  tbe 


mortgage  ii 


olha 


ib.Gootj^lc 


Bdpskkx  ComT  or  thx  UnrED  Stato. 


Ufce  manner,  sevenllj  mblect  to  cert^  prior 
mortgagee,  0Ten  for  purcoaae  money  or  con- 
■tructloD,  ana  havine  a  paramount  Iteo.  Tlie 
UU  conoeded  the  prferity  of  these  leveial  Bens. 

The  defendant  answered,  specdf ying  the  Hens 
OB  It*  pronertj  prior  to  that  of  the  mortgage, 
and  IntliBing  that  It  would  be  inequitable  to 
forochMe  and  aell  at  that  tine,  althouj^  con- 
ienttaig  to  the  anKtlntment  at  reodTera. 

On  the  sad  n  April,  1878,  Branch,  Son*  A 
Co.  and  otbera,  who  are  appellants  here,  peti- 
tioned lor  and  obtained  leai-e  to  ■-— — 


fnfoTHN  mo,  claiming  to  be  preferred  creditors 
of  the  Atlandc  &  Gulf  R.  R.  Co.  as  to  the  pro- 
ceeds and  earnings  of  the  South  Oeimria  & 
Florida  R.  B.;  that  Is,  the  branch  from  Tiiom- 
asrtlle  to  Albany.  Jty  amendment  to  the  peti- 
tion, the  South  Oeorgta  &  Florida  a  R.  Ca 
was  also  made  a  par^,  and  apraverwasadded 
to  have  declared  T(M  tJM  sale  of  the  said  branch 
road,  and  for  Its  restoration  to  tbe  Bouth  Geor- 
gia &  Florida  R.  R.  Co. 

By  their  petition  of  interrentko,  the  ^)pel- 
lants  insteted  that  the  lien  of  the  mortgage 
•ought  to  be  foredoeed  does  not  cover  the 
branch  aforesaid,  that  the  petitioners  and  otbera 
are  holden  of  certUcatea  ot  spedsl  guarantied 
asTen  per  cent  stock  of  the  Atlantic  &Oulf  R.  R. 
Co.totl>eamoantofs(nneta00,000,  of  which  the 
petitioners  own  $66,100;  that  these  oertiflcatei 
were  issued  by  the  AdaatlG  A  Oulf  R.  a  Co. 


Albuy;  a  copy  of  which  contract  and  certain 
modidcaUoos  of  it,  and  a  oopj  ot  one  of  the 
certiflcatea,  were  annexed  to  me  petition.  Tbe 
petttiooen  further  coUended  that  the  esmiDgs 
of  that  branch  road,  If  kept  by  themselves, 
would  be  Buflldent,  not  onlv  to  pay  the  inter- 
1  est  mi  tbe  ravferrod  bonds  of  the  South  Georgia 
A  FlnldaR.  R.  Co.,  but  to  pay  tbe  Interest  on 
aald  certificates;  that  the  rnarantled  scrip  was 
^ven  for  the  purcliase  of  me  South  Geo^a;la  & 
Fknida  R.  R.,  and  wmi  distributed  among  the 
contractMS  who  built  it  In  payment  for  their 
labor;  that  it  is  in  effect  the  promissory  notes 
of  the  AtlantlG  &  Oulf  R.  R.  Co.,  and  tliat  the 
holdos  could  proceed  by  attachment  If  the 
ptopertT  ot  that  Conmany  were  not  in  the  hands 
of  reoeiTera;  and,  after  making  further  aver- 
ments as  to  the  aolvcncy  of  the  South  Georgia 
A  Florida  R.  R.  Co.,  fi  It  stood  alone,  uncon- 
nected  with  the  AUantic  &  Qulf  R  R.  Co.,  the 
petitkncn  laayed,  for  themselves  and  the  other 
noldera  of  certiflcales,  to  be  examined  pro  t'n- 
tsnuss  «ti0,  touching  their  alleged  paramount 
cUim  upon  tbe  proceeds  of  the  South  Geor^ 
&  Florida  R.  R.  after  payment  of  interest  on 
its  bonds,  and  for  an  otoet  directing  such  ex- 
amination before  tbe  master,  and  for  other  di- 
rections. 

In  the  amended  petition,  tbe  petitioners 
averred  that  the  original  holders  of  the  certifl- 
cates  of  preferred  stock  before  mentioned  were 
subscribers  lo  the  capital  stock  of  the  South 
Georgia  &  Florida  R,  R.  Co.,  and  paid  their 
subscriptions  by  work  done  on  the  rood,  for 
which  they  recared  the  said  certificates  of  pre- 
ferred stock  In  the  Atlantic  &  Oulf  R.  R.  Co., 
and  that  tbe  present  holders  arc  botuifide  pur. 
chasen  of  sakl  scrip,  except  in  some  instances 
when  (be  original  holden  have  not  parted  with 


their  scrip;  and  theyall^ed  that  when  the  con- 
bads  between  the  two  Companies  were  exe- 
cuted It  was  supposed  that  they  had  power  to 
enter  Into  the  same;  but  that  tney  are  now  sd- 
vieed  that  the  contracts  were  vara  virt*  and 
rdd,  and  tboy  prnred  a  rescission  and  cancella- 
tion thereof;  but  if  the  court  should  decree  that 
the  contract  only  amounted  to  a  lease  of  the 
road,  which  Uwy  conceded  would  not  be  vUra 


abilliy  of  tbe  Atlantic  &  Gulf  R.  B.  Co.  to  com- 
ply therewith.  But  if  the  court  shoidd  think 
there  wm  a  valid  contract  of  sale,  then  they  re- 
peated th^  prayer  to  be  decreed  to'  have  a  flrst 
lien  on  the  proceeds  of  the  road  after  tbe  mort- 
gages executed  thereon  by  the  South  Qeorgic.  rATvi 
&  Florida  R.  R.  Co.,  and  for  a  separate  sale  of  '' 


bora  dat«  June  1^1868,  andproTided  that  tbe 
South  OeorriaA  Florida  RR.  Co.  shouU  com- 
plete its  road  from  Thomaaville  to  Albany,  and 
turn  tt  over  In  sections,  as  completed,  to  Uio  At- 
lantic &  Gulf  R.  R.  Co. ;  and  that,  when  com- 
pleted to  Albany,  the  slock  of  the  South  Geor- 
gia and  Florida  R.  R.  Co.  should  be  incotpo- 
mled  with  the  Uock  of  tbe  Atlantic  A  Oulf  R. 
R.  Co. ,  and  that  Interest  at  the  rate  of  seven 
per  cent  per  annum  on  the  actual  cost  of  the 
road  should  be  paid,  as  well  befora  such  incor- 
poration of  stock  as  on  ssid  slock  after  its  In- 
corporation; and  that  when  the  stock  should  be 
thus  incorporated,  all  the  rights,  privileges  and 
franchises  of  the  Bouth  Georgia  A  Flmda  R. 
R.  Co. ,  so  f  ar  as  ralated  to  the  road  f  i«m  Thom- 
asville  to  Albany,  should  vest  In  the  Atlantic  A 
Gulf  R.  R.  Co.,  and  said  road  should  be  & 
branch  of  tbe  Atlantic  and  Gulf  Road.  ThU 
contract  was  modified  by  another  contract  mtd« 
January  10, 1669,  which  recited  that  the  LegU- 
lotura  of  the  St&te  had  passed  an  Act  autboiis- 
Ing  the  Slate  to  indorse  the  bonds  of  the  South 
Georgia  A  Florida  R.  R.  Co.  to  the  amount  of 
^,000  per  mile;  and  that  the  AtUntic  A  Gulf 
R.  R.  Co,  consented  to  the  issue  of  said  bonds 
and  a  first  mortgage  to  secure  them,  and  guar- 
antied their  payment;  and  it  was  stipulatad  that 
the  amount  of  said  bonds  should  be  deducted 
from  Ibo  smouQt  of  preferred  stock  tobe  issued 
to  the  South  Qeorda  A  Florida  R,  R.  Co.  f or 
(he  Gonstmctiim  of  the  road.  Another  agree- 
ment, made  September  1,  1S69,  authorized  the 
further  issue  of  bonds  by  the  South  Qeoivia  A 
Florida  R.  R.  Co.  to  the  amount  of  $800,000, 
to  be  secured  by  a  second  mortgage  on  the  road, 
and  guarentiea  by  the  Atlantic  &  Oulf  R.  R. 
Co. 

The  road  appean  to  have  been  completed  to 
Albany  prior  to  October,  1870.  On  the  10th  of 
that  month  the  following  resolution  was  passed 
by  the  board  of  dlrectora  of  the  South  Oeotgia 
A  Florida  R.  R  Co. : 

■'  Whereas,  the  South  Oa.  A  Fla.  Railroad  [«7a] 
Company  entered  into  an  agreement  with  tbe 
Atlantic  and  Oulf  Railroad  Company,  on  the 
19th  day  of  June,  1868,  by  which  a  transfer  of 
the  said  South  Georgia  tmd  Florida  Bailrood 
was  to  be  made  (that  is,  all  of  said  road  between 
ThomsBvllle  snd  Albany)  upon  certain  condi- 
tions therein  stipulated,  all  of  which  will  more 
fully  appear  by  reference  to  said  agreements; 
and  whereai,  the  South  Oeotgia  a£d  Floridsk 
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lUOioad  hu  been  completed  U>  East  Albany 
■Dd  the  same  baa  beea  :unied  over  to  the  At- 
lantic and  GuU  Railroad  Company,  and  which 
la  DOW  being  operated  by  said  Atlantic  and 
Onlf  Railroad  CompaDv;  and  irberefls,  the 
preOdent  of  the  Atlantic  and  Gulf  Railroad 
Company  has  signified  his  willingness  to  re- 
ceive said  road  Qoiahod  to  East  Albany;  and 
whereas,  the  South  Georgia  and  Florida  Rail- 
road Company  have  made  up  the  entire  cost  of 
said  road  and  made  atMnvtt  certificate  under 
oath  as  prescribed  by  said  agrtement,  t(  M,  lA«r«- 
jort,  re»olv»d:  tliat  Uie  president  of  this  road 
proceed  to  SaTonoah,  submit  bis  estimates  and 
certiflcatea,  a&d  demand  and  receive  tlie  guar- 
nnlied  stack  Bgreed  to  be  given  to  the  South 
Qeorgia  and  Florida  Railroad  stoclcholdors  un- 
der said  agreements  in  terms  of  the  several 
aereemenls  made  by  the  South  Georgia  and 
Florida  Railroad  Company  with  said  Atlantic 
and  Gulf  Railroad  Company.  Raolved,  further  r 
that  the  president  be  and  be  is  hereby  autlior- 
izfd  to  make,  execute  and  deliver  ali  papers 


cially  reaerving  the  other  fraiichise  or  r 
tMiilding  and  equipping  a  raihroad  from 
osvilie  to  the  flonoa  line  under  the  charter  c 


the  South  Georgia  and  Florida  Railroad  Com- 
pany." 
This  resolution  was  duly  carried  into  effect 


panics,  bearing  date  January  6,  1876,  wliich  re- 
cited the  several  prior  contracts,  and  the  said 
resolutiona,  and  tnefactof  Uieiracceutanceand 
of  the  performance  and  fulfillmentol  the  same, 
and  hy  which  the  Sontb  Georgia  &  Florida  R. 
R.  Co.  made  a  formal  conveyance  lo  the  Atlan- 
tic &  Gulf  R.  R.  Co.,  iUsuccessots,  and  assigns 
forcver.of  so  much  of  the  South  Georgia  &  Flor- 
ida R.  R,  as  lies  or  is  located  between  Thomas- 
ville  and  Albauy,  with  ali  the  appurtenances 
thereof,  including  the  francbiaes  of  the  South 
[<T41  Georgia  &  Florida  R.  R.  Co.  to  construct  and 


sorgiad 


The  certiflcatea  of  stock  issued  by  the  Atlan- 
tic A  Gulf  R.  R.  Co.  in  pursuance  of  said  con- 
tract were  regular  scripcertiflcates  for  preferred 
stock  in  thatCompany,  in  the  following  form  ; 
"Atlantic  A  Gulf  Railroad,  Ocor^a:  Special 
guaranteed  seven  per  cent  stock  issued  under  a 
cofllract  with  the  South  Georgia  &  Florida  Rail- 
road Company,  bearing  date  Jan.  2,  1869,  for 
the  construction  of  tbeSouth  Georgia  &  Florida 
Railroad:  this  U  to  certify  that  Branch  &  Sons 
<«  bearer  is  entitled  to  sixty-tix  shares,  on 
which  the  par  value  of  (100  has  been  paid,  of 
the  special  stock  of  the  Atlantic  &  Gulf  Rail- 
road Company,  on  which  interest  from  dale  is 
perpetually  guaranteed  at  the  rate  of  7p.  c.  per 
■nn.,  myabieaemi-annuallv.etc.  Wltnese.etc. 
Sealed,  etc.,  first  day  of  November,  1872. 
(Signed)  John  Scriven,  President: 

Attest,  D.  Hocdonald,  Secretary." 
Ho  evidence  was  taken  In  the  case,  and  the 
hearing  was  bad  on  bill  and  answer.  It  wai 
tioiKeded  or  at  least  not  controverted  that  the 
interveners  were  holders  of  the  stock  certificates 
■a  cUmed  in  their  petition,  and  that  said  cer- 
See  14  Otto. 


tificMes  originated  in  the  manner  and  in  fulfill- 
ment of  the  contnclB  therein  set  forth. 

The  court  below  denied  the  grayer  of  the  in- 
terveners and  dismissed  the  petition;  and  went 
on  to  make  a  linsl  decree  in  the  cause,  ordering 
a  foreclosure  and  sale  of  the  railroad  of  the  Al- 
bany tie  Gulf  Railroad  Compaov,  with  all  its 
branches,  including  the  branch  libm  Thomiis- 
ville  to  Albany,  subject,  however,  to  ail  pricr 
mortgage  liens,  including  the  first  and  second 
mortgages  oo  the  Thomasville  branch.  From 
this  decree  the  interveners  tiave  appealed. 

The  questions  raised  by  the  appeiiants,  as 
stated  in  their  lirief,  are  as  foliows: 

1.  Was  the  snle  of  a  port  of  the  S.  G.  &  F. 
R.  R.  and  its  franchises  to  the  A.  &  G,  R.  B. 
void,  as  against  public  pohcy,  and  ultra  mritt 

2.  If  not,  did  ttic  contract  amount  to  any- 
thing more  tlian  a  lease? 

8.  If  it  was  a  sole,  are  not  tlie  S.  G.  &  F.  R. 
R.  Co.  and  other  interveners  vendors  with  Ibe  ra.TKi 

1    hBnfB  enlitl«l  fn  ^•'"J 


purchase  n 


ney  unpaid,  and  bence  entitled  t( 


their  right  of  attachment  upon  the  prop- 
old,  in  preference  to  the  claims  of  tl!ie 
mortgage  creditors  of  the  vendee,  the  A.  i 


erty  sold,  in  pre 
mortgage  credlto: 
R.  R.  Co.T 

4.  If  the  intervcnersarenotentltled  toattach 
as  vendors,  are  they  not  eraUton  of  the  A.  &  G. 
K.  R,  Co.,  andJcntitled  to  be  paid  out  of  prop. 
eity  of  the  debtor  which  is  not  covered  by  the 
mortgage;  and  In  this  cnse  does  the  mortgage 
cover  the  3.  Q.  &  F.  R.  R ! 

5.  If  only  stockholders,  can  they  not  object 
to  the  sale  of  the  S.  G.  ft  F.  R.  K.  under  the 
present  pruceediugsT 

The  court  below  was  of  opinion  that  the  sale 
and  purchase  of  the  road  wo-t  not  void,  nor  «^ 
tra  viral  of  the  two  contracting  Companies,  with- 
out examining  the  question  of  the  liKht  of  the 
appellants  to  contest  the  validity  of  the  transac- 
tion. We  will  proceed  to  give  some  examina- 
tion to  that  question. 

The  appellants  ere  stockholders  of  the  At' 
lantic  &  Gulf  Railroad  Company.  Their  stock 
is  a  preferred  stock,  it  is'true,  entiding  Lhem  lo 
interest  on  its  face  before  any  dividends  CAnt>e 
made  to  the  common  stockholdct^.  But  this  Is 
not  Inconsistent  with  its  being  stock.     It  is  a 


very  common  thing  in  this  country  to  issue  stock 
of  uiis  Idnd.  The  interest  accruing  thereon  is 
in  the  nature  of  a  preferred  dividend,  and  is 


sometimes  so-called.  Though  after  it  I 
crued  it  may  liecome  a  debt;  so  also  does  a  div- 
idend become  a  debt  after  it  lias  been  declared 
and  has  become  payable.  It  bas  no  priority 
over  other  debts,  if,  indeed.  It  has  an  equality 
with  them.  And  this  position,  as  stocltholdera 
of  the  Atlantic  i  Gulf  R.  R.  Co.,  was  volun- 
tarily assumed  by  the  appellants.  Thislstrue. 
both  of  those  who  purcnased  their  stock  atsec- 
ond  hand  and  of  those  who  originally  received 
the  stock.  They  probably  deemed  it  to  their 
interest  lo  accept  payment  for  their  work  In  this 
form.  But  again;  not  only  are  they  stockhold- 
ers in  the  Atlantic  &  Oulf  R.  R.  Company, 
but  the  acceptance  of  the  stock  was  an  acknowl- 
edgment otthevaliditvof  the  contract  between 
the  two  Companies.  The  ismie  of  theatoek  was 
in  part  performance  of  that  contract,  and  this 
appears  upon  the  face  of  the  certificates.  After  rAvgi 
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Siution,  and  of  the  anulgamitlMt  <rf  stock  in- 
l«at  to  Mid  pnicluM;  ud  «ftv  the  potaes- 
aioo  and  lue  <n  nld  mad  and  ita  faanchl—  l^ 
the  Hdd  Company  aa  a  part  tA  It*  road  i^atem 
tor  •  period  ot  aeTeral  vean,  the  appdlantBare 
oatopped  fmn  oueatfoung  the  valtoutT  of  aaid 
tranaaction,*  and  cannot  now  repud^  their 
chuactn-  of  atockholden  of  the  AtUnttc  &  Oulf 
H.  R.  CompanT,  and  aaaome  that  of  atockhold- 
«ra  of  the  SouUi  Georgia  A  Florida  Railroad 
Company.  To  nutain  such  a  course  on  thdr 
part  would  have  the  eftoct  of  rippinc  up  and 
nnravellDg  a  thousand  transactions  wnichhaTe 
taken  place  on  the  basis  ot  the  purchase  and 
amalgamatloD  referred  to.  Whatever  right  the 
Blaie  m^  have  to  inquire  into  the  TalidltT  ot 
Buch  purchase  and  amalnmatlon,  certainly  tbe 
appellants  have  no  right  in  law  or  In  equity  to 

riatlon  it.  In  law,  they  are  stockholderB  of 
purchasing  Gompaiif ,  In  which  character 
tbsf  neither  can  nor  do  ask  anjrelief;ineqaitT, 
they  are  participators  In  the  face  of  lA  the 
world  in  a  transaction  which  la  conceded  U>  hsTO 
been  fair  and  supposed  to  he  lawful  atthetime, 
and  upon  the  falu  <A  which  numberieas  trans- 
acdons  in  business,  and  in  the  stock  and  bonds 
ot  the  purcfaaslog  Company,  have  undoubtedly 
been  entered  Into.  To  eive  lo  the  appeUantsie- 
llet  in  any  form  In  which  It  is  aaked,  would  be 
attended  with  Injury  and  Injustice  to  others  who 
have  innocently  confided  in  the  acts  ot  the  sp- 
pellauts  and  their  aasodatee. 

We  ndght  safely  stop  here  and  afBrm  the  de- 
crse  bilow  on  thia  couldention  alone.  But  as 
our  view  of  the  other  questions  which  have 
been  raised  leads  to  the  same  result,  it  may  be 
proper  lo  state  the  reaaona  therafor. 

Tbe  flrat  relates  to  the  power  of  tbe  two  Com- 
panies to  enter  into  the  arrangement  for  tbe  sale 
ani  purchase  of  tbe  ThomaaviUo  branch.  The 
power  of  the  Houth  Qeorgia  A  Florida  R.  R.  Co, 
to  sell  the  road  depends  upon  its  charter,  which 
took  lu  origin  In  an  Act  of  the  Legislstura,  ap- 

rived  Januarv  23,  1803,  creating  the  Georgia 
Florida  Railroad  Company,  with  power  to 
construct  a  railroad  from  Oglethorpe  or  some 
other  point  on  the  Qouthwestem  Railroad,  to 
[47T]  ^baav;  alto  with  power  to  construct  a  rail- 
road from  Albany  lo  ThomaaviUe,  and  from 
thence  to  Ute  Florida  line  hi  the  direcdcm  ot 
Tallahasseei  also  a  ^ank  or  macadamlied  road 
In  connection  with  the  t^lroad;  and  for  the 
purpose  of  oonstrucdng  said  road  or  roada,  pro- 
curing ri^t  of  way,  and  managing  all  lis  af- 
Um,  the  said  Company  was  hiveated  wlib  tbe 
aame  powers  and  privileges  granted  lo  the  Sa- 
vanuali  &  Albany  Railroad  Company ,not  Incoo- 
eistent  therewith;  and  it  was  enacted  Uiat  the 
said  QeOTgu  &  Pk>rida  Railroad  Companr 
might  at  any  time  incorporate  their  stock  with 
the  atock  of  any  other  company  on  such  terms, 
aa  might  be  mutually  agreed  upon.  The  Con- 
paw  waaf  UTthof  authorized, from  time  to  time. 
to  oetermine  tbe  amount  of  atock  necessary  to 
carry  out  Its  purposes  and  tbe  cooetructlon  of 
aaid  road  or  roads.  The  powers  given  In  tbfa 
charier  by  adoption  and  reference  to  the  char 
ter  ot  the  Savauaah  &  Albany  Railroad  Com- 
panv  cotulsted,  aa  expreawd  In  tbe  charter 
of  tlM  hitter  Ctnnpany,  of  all  the  rights,  privi- 
leges and  Immunltlea  which  by  the  laws  ot 
Oeoreia  were  held  or  enjoyed  by  any  Incorpo- 
rated railroad  company- or  craipanjes  Id  the 


Slate;  and  by  aref  crencc  to  prior  witingcbartera 
we  And  tlMt,  so  far  as  lelatea  to  the  questloB  in 
hand,  llieae  powers  were,  "To  have,  parehMe, 
poaaeta,  enjoy  and  retain  landa,  rents,  heiisdita- 
menta,  tatements,  goods,  chattels  and  eSecis,  of 
wbalaoerer  kind,  nature  or  quality  the  same 
may  be,  and  tbe  same  to  sell,  grant,  demise, 
aliuieor  dispose  of." 

All  tbe  powers  thus  given  to  the  Qeorgia  St 
Florida  Raijroad  Company  in  18G2  were  ooo- 
ferred  upon  tbe  South  GeMgia  &  Fk>rida  Rai^ 
road  Company  by  an  Act  passed  December  82, 
18G7.  BythisActtheBouthOemr^AFIiatda 
R  R  Company  was  created,  and  the  line  of  road 
which  the  Oetwgia  A  Florida  Companywat  au- 
thorized to  conatroct  from  Albany  lo  TIm«ibs- 
viUe  and  thence  to  the  Fkirida  line,  was  aqia- 
raled  from  the  rest  and  granted  to  the  South 
Georgia  &  Flodda  Railroad  Companv,  whkh 
Company  waa  Invested  with  the  oniu  powers 
lo  purchase,  hold  and  camv^  pr(^>erty,real  and 
p«sona],  and  with  ^eciflc  power  to  constmct  a 
railroad  from  Albany  to  Thiomasville,  and  from 


_        .  any  other  road  at  such 

pdnts  aa  they  alionld  dean  best;  and  It  was  en- 
acted "That  tlia  provWons  of  the  Act  Incwpo-  [4T8] 
rating  tbeOeoisila  A  Florida  Railroad  Companv. 
BO  tar  as  aiKiHicable,  BbaU  be  applied  to  said 
South  QeorgM  A  Florida  R^road  C<mipany." 
By  reference  and  adt^Alon,  theietora,  the  latter 
0)mpany  became  inveated  with  all  tbe  anthoi> 
Ity  and  power.  In  r«ud  to  the  line  between  Al- 
bany and  Thomasville  and  between  Thomas- 
ville  and  the  Fknida  line,  which  had  been  con- 
ferred upon  the  Oenrgla  &  Fkfflda  R.  R.  Co. 
It  seems  to  ua  ctearthat  these  powers  were  suf- 
ficient to  enable  the  Company  lo  sell  Its  road 
and  franchises  to  any  company  competent  to 
purdiase  them.  As  a  general  rule,  it  Is  true,  a 
railroad  companv,  with  only  the  ordinary  po«-er 
to  construct  and  operate  ita  road,  cannot  dis- 
pose of  it  to  another  company.  Leglaladvc  aid 
Is  necessary  to  that  md.  But  thisCompanyhad, 
by  its  charter,  ezpim  power  to  inccfrporale  its 
stock  with  the  stock  ot  any  other  cmupany. 
This  power  haa  an  enlarging  effect  upon  the  or- 
dinary power  to  sell  and  dispoae  of  property  be- 
longing to  the  Company.  Oenerally,  the  power 
to  sell  and  dlapoaa  naa  reference  only  lo  traaa- 
actions  in  tbe  onUuary  oouiae  of  buslneM  inci- 
dent to  a  railroad  Company;  and  does  not  ex- 
tend to  tbe  sale  of  the  railroad  Itself,  or  of  the 
tranchlsesconnectedtbefewith.  Ontlyinglanda, 
not  needed  foriallroad  uses,  may  be  sold.  Ma. 
cblxwry  and  other  personal  property  may  be 
sold.  But  Itae  road  and  fmDchises  are  generally 
inalienable;  and  they  are  so,  not  only  because 
they  an  acquired  by  legislative  grant  or  In  the 
exercise  of  Special  antbority  given,  for  the  me- 
cific  purposes  of  tbe  Incorporating  Act,  but  be- 
cause they  are  essential  lo  the  lulflUment  of 
those  purpoHta;  and  it  would  be  a  dereliction  of 
the  duty  owed  by  the  eorpMatlcm  to  the  State 
and  to  the  public  to  part  wMi  them.  Bntwhere, 


only  the  possible  transfer  of  the  railroad  and  ita 
franchises  lo  another  company,  but  even  tb« 
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exUugnhhroent  of  tbe  corpontion  Itadf ,  and  iti 
ibaoipdoD  Into  a  different  orgmnlutloD.  The 
eresier  power  of  kUen&tiDgor  exUnyriiblna  all 
vu  fTSDchiaes,  including  lu  own  tmnx  and  i 
H  bteoee,  contains  the  lemer  power  of  dtenati 
it*  road  and  llw  fnnchlnB  loddent  thereto  and 
uceaaaiT  to  Ita  operation.  Ita  power  of  aliena- 
thm  and  ule  extenda  to  a  das*  of  Bubjects  to 


whkh  it  doeanot  ordinarily  andj. 

tlie  large  power  thus  cooferrea  upon  uie  oouui 

GeMgia  ft  Florida  Railroad  Companj,  wecan- 


not  doabt  that  it  had  f  tdl  power  to  enter  Into  Uie 
•mngement  made  with  tbe  Atlantic  &  Oulf 
RailrMd  Companj  for  tbe  transfer  of  that  por- 
tion of  its  line  extending  from  Al  ban  j  to  Thom- 
asviUe,  including  the  franchise  of  conatructiDK 
and  ushii  tbe  Bsme^  and  an  incorporation  of  all 
its  stock  Issued  for  tlu  couttructlon  of  said  road 
with  the  stock  ot  Iha  latter  Company^ 

it  is  true  that  the  South  Oeorgbt  £  Florida  R. 
R  Co.  did  not  part  with  H*  entire  franchise. 
Power  was  eiran  to  it  br  its  charier  to  consbnict 
a  road  from  Tbomaavtlle  to  the  Ftorlds  line,  be- 
Inga  distance  of  about  fifteen  miles  due  south, 
aiKl  to  connect  with  any  other  road  at  such 
points  as  it  might  deem  best.  But  this  exten- 
sion is  menUoned  sa  a  distinct  enterprise,  has 
nerer  been  entered  apcxa,  and  would  have  no 
taloe  witiiout  a  connection  with  some  railroad 
In  Florida,  for  which,  so  tarssu»)ean,  no  au- 
thoritj  has  thus  far  been  accorded  by  that  Stale. 
Tbe  authority  to  make  it  Is  nominal  Mily,  if  !( 
has  not  entli<Bly  expired  by  luise  of  time,  and 
conM  be  of  litUo  use  to  the  Atlantic  &  Gulf  R. 
R.  Co.,  which  had  a  connection  of  its  own  with 
the  Florida  system  of  railroads  at  Live  Oak. 
The  retention  of  this  nominal  franchise  by  the 
Sooth  Geofs^  &  Florida  R.  R.  Co.,  which  has 
DOTCt  tssned  any  capital  stock  under  it  or  ffith 
%  yiew  to  its  use,  seems  to  be,  in  reality,  a  mere 
shadow  without  any  subetanoe.  All  tbe  capital 
stock  which  tite  CtHupany  ever  provided  for, 
was  that  which  went  to  the  building  of  theroad 
from  ThomasTlile  to  Albany;  aoatbU,  at  its 
very  inception,  was  Inoorporated  with  the  stock 
of  the  Albany  &  Qulf  R.  R.  Co.;  the  stock  of 
tbe  iMter  Company  being  issued  and  accepted 
In  the  place  4rf  it.  So  that,  hi  tndh,  the  trams 
of  tbe  charter  bare  been  literally  carried  out. 
At  all  events,  we  think  that  the  arrangement 
made  with  the  latter  Company  was  wiuin  the 

K wen  giren  to  the  South  Geor^  &  Florida  R. 
Co. ;  and  this  arrangement  was  fully  assented 
[4801  to  and  acquiesced  In  by  every  subwMiber  to  its 
Btodc,  as  before  mentioned. 

In  this  coaoection,  it  is  proper  to  notice  a  fsct 
which  bas  been  referred  to  by  tbe  counsel  of  the 
^ipellanls  in  stipport  of  his  views,  but  which 
soiiiiii  to  OS  conoDoratlve  of  tbe  view  which  we 
have  taken  <d  tlie  powers  of  the  South  Georgia 
£  Florida  R  R  Co.  The  original  route  author- 
ised to  be  taken  by  its  parent  Company,  the 
Oeorgia  ±  Florida  R.  R.  Co.,  extended,  aa  we 


authority  also  to  construct  a  railroad  from  Al- 
bany to  Thomasville,  and  from  tbence  to  the 
FI)^idaUn«.  Afterwards,  as  we  hare  also  seen, 
In  December,  1867,  the  South  Georgia  A  Flori- 
da R  R  Co.  was  created,  and  that  poriioa  of 
tbe  route  exlendinc  from  Albany  southward 
to  Thomasvilk  ana  the  Florida  line  was  traiu- 
See  U  OTxa 


ferred  to  the  latter  Company  with  all  the  general 
powers  of  the  parent  Company,  lunoug  wblcb 
was  tbe  power  lo  incorponite  ita  slock  with  that 
of  any  other  company.  The  northern  part  of 
the  original  route,  estendin^,  from  Albany 
northward,  to  Americus,  a  point  of  conucction 
with  the  Southwestern  Railroad,  still  remained 
under  the  original  charier;  and  this  part,  bc' 
tween  thirty  and  forty  miles  in  length,  was  after- 
wards transferred  to  the  Southwestern  R.  R. 
Co.  with  an  Incorporation  <d  slock,  similar  to 
what  was  done  by  the  South  Georgia  A  Florida 
R  R  Q>.  with  the  southern  part  of  the  line. 
But  itseems  that  tbe  Southwestern  RRCo.  had 
not  sufficient  unissued  stock  to  pay  for  tbe  rood 
thus  acquired.  Whereupon,  on  Act  was  pasKd 
by  the  L^islature  "  To  amend  tbe  charter  of  the 
Southwestern  R  R  Co.  and  to  authorize  an  in- 
creasBOfthecapttal  slock  of  satdCompany.etc.," 
by  which,  after  jedting  the  power  ^ven  to  the 
Georgia  &  Flotlda  R  R  Co.  to  incorporate  its 
slock  withthestock  of  any  other  company,  fur- 
ther recited  that  the  latter  Company  had  agreed 
with  the  Soutbweetem  R  R  Co.  to  incor^oate 
its  stock  with  the  stock  of  that  oompanv,  and 
had  delivered  its  railroad  rutming  from  Ameri- 
cus to  Albany  to  the  Southwestern  R.RCcand 
had  received  stock  of  the  said  Company  to  the 
amount  of  near  9^00,000,  and  that  it  thereby 
became  necessary  lo  Increase  tbe  capita)  slock  of  [4811 
said  BouthweetemR  R  Co.;  It  was,  therefore, 
enacted  that  tbe  latter  Company  be  autbtMiied 
to  Issue  stock  in  ad^tion  to  tbe  amount  men- 
tioned in  its  charter  for  any  sum  not  exceed- 
ing tOOO.OOO;  and  that  the  road  from  Americus 
to  Albany  should  be  considered  part  and  parcel 
of  tbe  road  of  the  Southwestern  RR.Co.,and  be 
liable  to  pay  to  the  State  the  same  tax  that  tbe 
rest  of  the  Southwestern  R.  R  Co.  was  liable 
to  pay.  This  srrangement,  which  the  I^^sla- 
ture  mua  enabled  the  SouUiwestem  R  R  Co. 
to  carry  out,  and  in  doing  so  lecMpiized  Its 
validity,  was  predsely  sii^llar  to  t£«t  whldi 
had  been  made  between  tbe  South  Geor^  & 
Florida  R.  R  Co.  and  tbe  Atlantic  A  Gulf  R 
R  Co.  In  r^ard  lo  tbe  road  from  Albany  lo 
Thomasville.  The  only  difleience  between  tbe 
two  cases  was,  that  the  Southwestern  R  R  Co. 


not  need,  as  it  ahvady  bad  authorl^  to  issue 
the  amount  of  stodc  required  for  carryliig  out 
its  arrangement  with  the  South  QecH'gia  A  Flori- 
da R  R  Co.: at  least,  it  is  so  staled  and  is  not 
denied,  nor  is  the  contrary  alleged  in  any  of  tbe 
[dendings. 

The  point  taken,  in  relation  to  tbe  Issue  of 
stock  by  the  Atlantic  &  Oulf  R  R.  Co.  In  pay- 
ment of  the  road  purchased  by  It,  Is,  not  that 
the  Company  had  no  power  to  Issue  that  amount 
of  stock,  but  that  it  had  no  power  to  Issue  pre- 
ferred Block.  But  It  hardly  lies  In  tbe  mouth 
of  those  who  received  this  stock  and  who,  tor 
BBveral  years,  accepted  the  Interest  guarantied 
to  be  pakt  thereon,  to  make  this  objection;  es- 
pecially, as  no  other  partiee,  ndther  the  Slate 
nor  the  holdeis  of  the  common  stock,  have  ever 
oUected  to  the  Issue  of  this  pref  ened  stock. 
Witbout  enteitag,  thenfore,  into  a  discussion 
of  tbe  abstract qnestfon  whetberaraBrottd  con>- 
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tion. 

But,  suppMlas;  ft  to  be  shown  that  the  South 
Georgia  a  Florida  R.  R.  Co.  had  the  power  to 
uU;  had  the  Atlantic  &  Gulf  R  R  Co.  the 
power  to  buy  the  road  In  question?  The  latter 
{482]  Companj'  was  formed  hj  the  amalgamation  of 
two  diittuict  Companies  aod  became  invesled 
wiUi  all  the  powers  contained  in  the  charters  of 
both.  These  Oomponies  were,  first,  the  Baran- 
nah,  Albany  &  Gulf  R  R  Co.,  chartered  in 
1847  under  the  name  of  the  Savannah  &  Albany 
R.  R.  Co.,  and  second,  the  Atlantic  &  Gulf  H. 
R.  Co.,  chartered  in  18S6.  The  first  of  these 
C'Onipuiiea  was  authorized  to  construct  a  rail- 
road  communication  between  Savflnnah  and 


and  towards  the  south  from  said  road  to  such 
point  or  points  as  they  might*  deem  requisite; 
wlthpowcTBlso.at  any  time,  to  est«nd  said  road 
to  anT  point  or  points  on  or  across  the  Chatta- 
hoochee River.  Besides  the  ordinary  corporate 
powers  given  to  this  Company,  Itwss  invested, 
as  already  mentioned,  "With  all  the  rights. 
privlleKeB  and  immunities  which  by  the  laws  of 
Oeorgui  are  held  and  enjoyed  by  any  incorpo- 
rated railroad  company  or  companies."  The 
Qeo^a  R.  R.  ft  Kmunji;  Co.  had  been  char- 
tared  in  1885.  Other  railroad  companies  Id 
Geoivia,  then  in  existence,  hod  power  "To  have, 
purchase,  receive,  possess,  enjoy  and  retain 
lands,  rents,  tenements,  hereditaments,  goods, 
chattels  and  effects  of  whatsoever  kind,  nature 
or  quality;  and  the  same  to  sell,  grant,  demise, 
altene  or  uspose  of."  See,  Charters  of  Georgia 
R.  R.  *  Central  R.  R. ,  Prince's  Digest,  pp.  81 1 , 
826.  The  second  of  the  Companies  consoli- 
dated as  aforesaid,  to  wit;  the  Aihmtic  &  Gulf 
R,  R.  Co.,  had  power  to  coostruct  a  railrosd 
from  a  point  in  Wayne  County,  southwest  of 
Savannah,  to  the  western  Ixiuoiuiy  erf  the  State, 
south  of  Fort  Gainis,  bdng  in  a  genenl  west- 
erly direction  across  the  southern  part  of  the 
Stale;  but  it  was  provided  that  the  Savannah, 
Albany  &  Gulf  R  R.  Co.,  as  well  as  the  Bruns- 
wick &  Florida  R.  R  Co.,  mi^t  join  their 
tracks  with  that  of  the  Atlantic&GulfR.  RCo. 
The  latter  Companj^  was  invested  with  all  the 
privileges,  immunities  and  exemptions  nanted 
to  the  Central  and  to  the  Georgia  Railroad  Com- 
panies, or  either  of  them. 

The  two  Companies,  Savannah,  Albany  & 
Gulf,  and  Atlantic  &  Gulf,  were  consolidated 
[4831  under  the  name  of  the  latter  Compaov  toy  virt- 
ue of  an  Act  passed  In  April,  188S,  by  which 
It  was  provldea  that "  The  several  Immoiiities, 
francbbes  and  privilues  granted  to  said  Com- 
panies, by  their  ortolnalcliarteTB  and  the  amend- 
ments thereof  and  the  liabilities  therein  Imposed 
shall  continne  in  force." 

From  these  charters  and  laws  it  appears  that 
the  consolidated  Company  had  power  to  con- 
struct a  railroad  from  Savannah  to  the  south- 
western border  of  the  Blate;  and,  among^  other 
things,  to  construct  a  railroad  communication 
between  Savannah  and  Albany,  and  to  make 
branch  roads  towards  the  norUk  and  towards 
the  sonth :  and,  even  before  the  consoHdatioo, 
the  Savannah  &  Albany  Company  was  author- 
ized to  Join  Ite  tract  to  that  of  the  Albany  & 
Qulf  Company;  so  that  the  line  of  roads,  as 


finally  located,  constroded  and  acqnited,  In- 
cluding the  branch  from  ThomaBville  to  Al- 
bany, cannot  be  said  to  have  departed  in  any 
lespect  from  tlie  strict  course  pouted  out  and 
dedgnated  by  the  charters  of  tne  consolidated 
Companies.  The  main  line  commences  at  Sa- 
vannah, under  the  charter  of  the  Savannah  & 
Albany  Company,  and  runs  southwesterly  to 
Wayne  County,  and  thence,  under  both  diar- 
ters,  for  Imth  Companies  were  authorized  to 
use  the  same  track,  westwardly  to  TliomasviU» 
and  Bainbridge,  in  tbe  southwestern  pan  of  the 
State,  with  a  branch  running  from  Dupont  to- 
wards the  south  into  Florida,  and  abranch  from 
Thomasville  towards  the  north  to  Altiany,  form- 
ing a  railroad  connection  between  Savannah 
ana  Albany.  In  making  the  railroad  connec- 
tion between  Savannah  and  Albany,  the  origi- 
nal charter  of  the  Savannah  &  Albany  R.  R. 
Co.  could  not  be  construed  to  require  that  this- 
connection  should  be  made  by  a  rigidly  straight 
line.  The  directors  were  Invested  with  reason- 
able discretion  as  to  the  Tonte  to  be  talKn ;  and 
since  the  subsequent  legislation  expressly  au- 
thoriTed  the  Savannah  &  Alt»any  Co.  to  join  its 
track  with  that  of  the  Albany  &  Qulf  R.  R. 
Co. ,  It  is  clear  that  the  line  of  the  latter  Com- 
pany was  not  regarded  as  an  improper  depart- 
ure for  that  of  the  former.  Indeed,  bv  an  Act 
passed  in  1857,  the  Albany  &  Gulf  R  R.  Co, 
were  requirred  to  get  the  release  of  the  Savan- 
nah &  Albany  Co.  of  its  right  of  way  over  the 
line  of  lis  contemplated  road,  before  it  could 
have  the  state  sutKndy  [ooposed  to  be  given  to  ,  ,„., 
it;  which  plainly  shows  that  the  line  of  the  Al-  '****^ 
bany  Ss  Qulf  road,  which  properly  lay  throi^ji 
Thomasville,  was  regarded  as  within  the  fair 
limits  of  the  route  granted  to  the  Savannah  & 
Albany  Co.  This  being  so,  the  branch  road 
from  Thomasville  to  AlMny  was  fairly  within 
the  power  and  authority  given  to  the  Ssvannah 
&  Aibany  Co.  by  its  on^nal  charter,  to  estab- 
lish a  railroad  connection  between  Savannah 
and  Albany. 

Then,  since  the  consolidated  Company  had 
authority  to  construct  a  tailroad  from  Thomaa- 
ville  to  Albany,  and  to  establish  the  railroad 
connection  between  Savannah  and  Albany  in 
that  way,  and  had  the  general  power  to  pur- 
chase and  receive  property  of  every  concdva- 
ble  kind,  nature  or  qnslitv  {limited,  of  course, 
by  the  general  objects  of  its  charter),  what  waa 
to  binder  its  purchasing  from  the  South  Geor- 
eta&Florida  R.  R.  Celts  line  of  road  between 
Thomasville  and  Albany,  and  paying  for  it  by 
the  issue  of  its  own  stock ;  an  arrangement 
which,  as  we  have  seen,  the  South  Georgia  & 
Florida  R  R  Co.,  on  Its  part,  hod  a  perfect 
right  to  make  T  It  seems  to  us  that  this  qoea- 
tlon  is  not  hard  to  answer ;  but,  that  It  is  clear, 
that  the  one  Compeoy  had  the  right  to  pur- 
chase this  road  as  fully  as  the  other  C<mipany 
had  the  right  to  sell  it ;  and  that  the  right  of 
both  was  fully  given  by  the  charters  ana  lawa 
which  gave  them  their  respective  powers. 

We  do  not  mean,  in  the  slightest  degree,  to 
disaffirm  the  general  role,  that  ■  corporation 
cannot  dispose  of  its  (ntnchises  to  another  cor- 
poration without  legislative  authority.  But  we 
think  that  the  authority  cleariy  existed  in  thla 
case,  being  fairly  deriTOd  from  the  l<vislatIoik 
which  affected  the  two  Companiea,  wiifiout  any 
forced  or  Btraioed  construction  of  Its  terms. 
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The  wcond  qnMtion  Tslwd  by  the  apmllanta, 
nmmdy :  wbether  Um  contnct  amounWd  lo  uit- 
Uiingmora  than  a  leaae,  ha*  been  mffldenUy 
answeied  by  what  haa  afafeadj  been  laid.  The 
tranaactkm  Detweea  theCompanlea  had  in  riew 
a  tmuf  er  of  the  entire  interest  of  tin  South  Geor- 
gia^ Florida  R.  K  Co. 

Tlu  third  questltm  rtused  Ii,  whether  the 
Boulh  Georgia  &  Florida  R.  R.  Co.  and  the 
otlter  interTODeis,  am  not  veodon  whose  pur- 
•u..  chase  mone^  is  unpaid,  end  who  are  thence  en- 
titled  to  osaert  a  right  of  attachment  upon  llie 
property  in  preference  to  the  claims  of  the  mort- 
nge  creditors  of  the  Atlantic  &  Onlf  R  R.  Co. , 
OevendeeT  TIm  original  interrenera  are  ceitaln- 
It  not  entitled  to  assume  any  lucb  poalUon.  Aa 
already  shown,  Uieir  ttalut  b  fixed  by  their  own 
choice,  as  stockhotders  of  the  Atlantic  &  Oulf 
R.  R  Co.  They  an  such  and  nothing  more, 
except  as  to  the  interest  due  on  tliolr  stock,  as 
lownic^  the;  are  nothins  more  than  geuersl 
creditors.  As  to  the  SouUi  Georgia  &  Florida 
R.  R.  Co. ;  it  has  no  claim  at  all.  It  received 
all  that  it  stipulated  for.  The  priority  of  its 
bonda  and  mortngea  is  fully  conceded;  and  its 
atock.  BO  far  as  Um  railroad  in  qneation  is  con- 
cerned, was  Incorporated  with  that  of  the  At- 
lantic A  OuU  R  R.  Co.,  with  which  it  became 
amalgamated  and  Identified.  Its  separate  exist- 
ence pro  ttmto  tiecame  merged  in  Uie  latter 
Company.  How  for  it  can  ever  be  galvanized 
Into  new  life  for  the  purpose  of  the  extension 
of  the  road  from  Thomaaville  to  the  Florida 
line,  it  is  not  necessary  to  inquire.  That  ques- 
tion has  nothing  to  do  with  the  one  now  In 

The  only  remaining  question  Is,  whether  the 
deed  of  trust  or  mortgage  given  by  the  Atlantic 
&  Oulf  Railroad  Company  to  the  complainant 
and  bis  co-trustee  covers  the  r^lroad  in  ques- 
tion. In  terms,  it  covers  and  pledcM  the  entire 
railroad  of  the  Atlantic  A  Oulf  R.  R.  Company 
in  Georgia,  constructed  or  to  be  constructed 
from  Bavannah  to  Balnbridgo  or  lo  and  from 
any  other  points  In  the  State  of  Georgia,  with 


to  anmrtenances,  with  all  riahts  of  way  t 
qnirM,  or  thereafter  to  be  acquired  or  obtainc-, 
and  all  rolling  stock  and  machlnety  acquired 
or  to  be  theraafler  acquired,  and  all  franchises, 
rights  and  privileges  connected  with  or  relat- 
ing to  said  railroad  or  the  constructioB,  main- 
teoaooe  or  use  thereof.  Under  the  settled  rule 
in  regard  to  the  operation  of  railroad  mort- 
gages on  after  acquired  property,  where  the 
terms  of  the  instrument  extend  to  such  prop- 
erty, there  can  be  no  question  that  the  mort- 
gage in  tUs  cane  did  extend  lo  and  cover  any 
portion  of  road  belonging  to  the  Company  and 
withorized  by  its  charter,  which  was  construct- 
ed after  the  mortgase  was  given.  The  only 
question  here  is,  whether  the  railroad  from 
ThomasvIIIe  to  Albany  is  fairiy  witliln  this 
categoty.  We  have  already  seen  that  the  Com- 
Mtuf\  P""?  ^^  the  power  to  construct  this  line;  that 
■"•"^  It  was  within  Its  chartered  limits.  There  can 
be  00  doubt,  therefore,  that  If  the  road  had  been 
ooostracted  t^  the  Company  without  any  refer- 
ence to  the  South  Georgia  &  Florida  Railroad 
Company,  it  would  have  fallen  direct^-  witii- 
fn  the  operation  of  the  rule  in  question.  In- 
atewlof  constructing  it  dinctlv,  Uw  Atlantic  &. 
OM  R.  B.  Company  procured  its  construction 


throngh,  and  by  arrangement  with  and  purchase 
from,  the  South  Geoniaft  Florida  Company. 
Can  this  make  anv  difference  T  When  con- 
structed, the  road  necamc  part  of  the  system 
tX  roads  of  the  Atlantic  &  Gulf  R.  R.  Company, 
as  much  so  as  if  it  had  constructed  It  Indepeml- 
ently.  A  road  purchased  as  and  for  a  part  of  its 
chartered  line  is  no  leas  a  part  of  its  proper  road 
than  one  built  for  that  purpose.  Provision  was 
mode,  it  is  true,  in  the  contract  between  tlie 
Companies,  for  a  prior  lien  in  favor  of  the  mort- 
gages separately  placed  upon  the  tqoA  thus  ac- 
quired. That  lien  is  conceded  to  be  valid  and 
binding.  But  subject  theieto,  the  mortgage 
given  to  the  complainant  properly  eilen<u  to 
and  covers  this  road  aa  part  of  the  entire  line 
of  the  Company.  It  is  embraced  In  the  terms 
of  the  mortga^,  and  is  in  law  subject  to  Its 
opetntion.  It  19  pert  of  the  lawfully  acquired 
property  of  the  Atlantic  &.  Quif  H.  R.  Com- 
pany, acquired  under  Its  chartered  riehta  and 
poweiB.  It  li  the  property  of  no  other  com- 
pany. It  is  subject  to  the  debts  of  no  other 
company,  except  those  which  attached  to  it  by 
virtue  of  the  superior  mortgage  liens  before 
mentiooed.  The  appellants,  as  stockholders  of 
the  Company,  equally  with  the  Company  iteelf, 
ore  bound  l^  the  mortgage.  Thrir  claJms  are 
inferior  and  subject  to  it.  Their  position  as 
general  creditors,  in  regard  to  any  interest  due 
ihera,  U  equally  inferior.  They  have  no  equity 
that  can  prevail  against  it. 

The  appellants  have  susgealed  sevoal  subeid- 
iary  points  which,  regard  Ming  liod  to  the  views 
we  have  already  expressed,  cannot  affect  the  re- 
sult One  point  is,  that  the  charter  of  the  South 
Georgia  A  Florida  R.  R.  Co.  expired  in  18T2, 
before  the  execution  of  the  final  deed  to  the 
Atlantic  &  Gulf  R.  R.  Co.  We  do  not  under- 
stand that  the  charter  expired  at  that  time,  but 
only  that  the  time  limited  for  the  tmnstruction 
of  the  road  expired.  If  the  charier  expired, 
how  did  the  Company  become  a  party  to  this  n 
suit  ?  But  even  if  the  charter  did  expire,  the 
road  was  Unished  and  in  poeseesion  of  the  At- 
lantic &  Oulf  R.  R.  Co.  in  1870,  and  the  entire 
Iranaaclion  was  then  completed.  The  ccmvey- 
ance  executed  in  1876  was  merely  carTyinK  out 
in  form  what  was  already  completed  and  car- 
ried out  In  substance.  But  how  can  this  objec- 
tion avail  the  appellants  In  any  view  of  the  case  T 
What  right  have  they  to  object  to  the  convey- 
ance !  Its  only  purpose  was  to  cany  out  what 
thev  and  all  the  parties  concerned  consented  to 
and  acquiesced  in  long  before.  And  in  their 
position,  as  stockholders  of  the  Atlantic  & 
Oulf  R.  R.  Co.,  it  does  not  lie  in  their  mouths 
to  object  that  the  South  Georgia  &  Florida  R. 
R.  Co.  unlawfully  exercised  corporate  powers, 
when  it  completed  the  performance  of  its  obli- 
gation to  the  Atlantic  &  Oulf  R.  R.  Co. 


Tht  dteree  it,  tkertfort,  ^rnui. 
nniecap7.   Test: 


James  U.  McEennej.  (Vrk,  Sup.  Oouit,  V.  L 
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SnmxuE  CousT  of  thb  Uhited  Btatsb. 


[BOTl  TJHTTED  STATES,  Oo  BehkU  trf  Datid  D. 
PoBTBB  ET  Ai.,  Officers  and  Hca  of  the 
North  Atlantic  Sqitasiiod,  Appl., 


<8ee  8.  C^  "Porter  v.  Untted  StaUM,"  IS  Otto.  m-tlS.) 


ZWlth 

™&  ^unqTmonev 'ouinot'benciOTeTed  under  Uie 
Aot  of  JuneW,  UBl  tot  tbe  deKnictlon  of  coDfeder- 
■ta  venek  upon  Inlnnd  wnten  of  tlie  UnltedStatea. 


other  tban  bar*  and  harban  on  Uie  tea  a 

4.  RlrenaoTOMwhlc'- __.— .i 

ten,  altbouKii  Uie  Ude 
above  their  mouUia. 


Statement  of  the  caae  by  Mr.  JtuHce  Flaldt 

This  was  a  proceeding  termed  a  libel  of  In- 
formation filed  in  the  Supreme  Court  of  the 
District  of  Columbia,  on  behalf  of  the  ndmiisl 
and  ofQceiB  and  men  of  the  North  Atlantic 
Squadron,  to  recover  the  bounty  provided  by 
tlieActof  CongresBof  Junc30, 1864,  regulating 
prize  proceeding!  and  the  distribution  of  prize 
money.     18  Stat,  at  L. ,  806. 

The  lltti  section  of  that  Act  decloru  "ThM 
a  bounty  shall  be  paid  by  the  United  States 
for  each  person  on  board  any  ship  or  vessel 
of  war  belonglDg  to  an  enemy  at  the  com- 
mencement ofnn  enga^iement,  which  shall  be 
sunk  or  otherwise  destroyed  in  such  engage- 
ment by  any  ship  or  vessel  belonging  to  the 
United  Statee.  or  ivhich  it  may  tie  necessary  to 
destroy  in  coosequcDce  of  Inluries  sustained  in 
action,  of  $100,  if  the  enemy's  veasel  was  of  in- 
ferior force,  and  of  $200,  if  of  equal  or  superi- 
or force,  to  be  divided  among  the  ofScers  and 
crew  in  the  mme  manner  aa  prize  money;  and 
when  the  actual  ntimber  of  men  on  board  anr 
Budh  vevel  cannot  be  satisfactorily  ascertalnea, 
it  shall  be  estimated  according  to  the  oomple. 
mcnt  allowed  to  vessels  of  its  class  In  the  Naw 
of  the  United  States;  and  there  shall  lie  paid  as 
bounty  to  ttie  captors  of  any  vessel  of  war  capt- 
ured from  an  enemy,  which  they  mav  be  in- 
structed to  destroy,  or  which  shaU  be  Immedi- 
ately destroyed  for  the  public  interwt,  but  not 
in  consequence  of  injuries  received  In  action, 
MO  for  every  person  who  shall  be  on  board  at 
ue  time  of  sucu  capture." 

The  libel,  in  aubetance,  Hllegesthat,  between 
thi;  8th  of  October,  18M,  and  &b  88th  of  AjKil, 
1B6S,  the  North  Atlantic  Squadron,  consisting 
of  eleven  ships  of  war,  which  are  mentioned, 
[BOS]  was  under  the  command  of  David  D.  Porier, 
DOW  Admiral  of  the  Navy;  that,  by  orders  of 
the  President  of  the  United  States  and  of  the 


Seers 
audi 


k  Riven,  in  Virginia,  with  the  veEsels 


lederste  Stales  from  those  waters,  and  U 

"■  'imond;  that,  previ 

federates,  In  order 

the  vessels,  bad  erected 
along  those  rivers  batteries  and  other  means  of 
defense;  had  caused  boats  to  be  sunk  in  th« 
to  be  filled  ii 
d  the  Jankes 
of  Rlchmond,many  armed  si 
batteries,  steam  rams,  iron-clad  ships  of  wu, 
and  armed  ateamers,  of  which  eleven  are  men- 
tioned by  tiame;  that  the  fleet  removed  the  ob- 
structions from  the  riv^,  attecked  the  naval 
forces  of  the  Confederates,  destroyed  some  of 
the  vessels,  and  caused  the  enemy  to  destroy 
others  to  prevent  them  from  falling  into  th« 
possession  of  the  United  States,  and  that  nine 
vessels,  which  arenamed,  were  thus  destroyed. 

The  libel  further  alleges  that  the  vessels  of 
the  enemy,  aided  by  the  guns  of  the  batteilea 
and  the  obstructions  la  the  river,  constituted  » 
superior  ionx  to  that  under  the  command  of 
Admiral  Porter;  and  claims  that,  by  the  Actof 
Congress  of  June  80,  1804,  cited  above,  the  ot- 
flcers  and  men  of  the  squadron  were  entitled  to 
a  bounty  of  $200  B  heaid  for  each  man  on  the 
enemy's  vessdsat  thecommeocemeotoftheen- 
gagement.  It.  therefore,  prays  that  such  boun- 
ty maybe  allowed  to  them;  and  that,  in  esti- 
mating the  numerical  strength  of  the  enemy, 
the  coun  will  take  into  consideration  sod  ad> 
judee  that  all  persons  engaged  on  land,  as  well 
as  Uoee  on  the  water.  In  resisting  the  Utiiied 
Stales  naval  forces  in  that  engagement,  may  be 
held  to  have  been  on  board  of  tne  enemy's  ves- 
sels, and  iraled  as  adjuncts  to  them;  and,  ftir- 
thermore,  as  It  will  be  ditfitmlt  and  in  some  In- 
stances impossible,  by  reason  of  the  lapse  of 
time  and  from  other  causes,  to  show  the  number 
of  men  that  were  on  and  about  theeoemy's  ves- 
sels when  the  engagement  commenced,  the  libd 
Enys  that  such  forces  mf^  be  estimated  accord- 
g  to  the  ctmiplement  of  men  allowed  to  ves- 
aeu  of  Uie  same  capacity  In  the  navy  of  ttae 
United  SUles. 

Upon  this  libel,  process  was  ordered  to  be  la-  rj 
sued  to  the  Secretary  of  the  Navy,  notifying 
him  of  the  commencement  of  the  suit;  and, 
subsequently,  testimony  in  the  cose  was  taken 
and  suchproceedings  were  had  as  resulted  in  it 
decree  In  favor  of  the  libelants,  bv  the  Suraema 
Court  of  the  District  of  Ctdumbla,  sit^gin 
admiralty,  and  held  bv  «  single  Justice.  The 
case  being  subsequent^  carried  before  the  full 
cotut,  the  decree  was  reversed  andthelibel  db- 
miaaed. 

From  the  decree  of  dismissal  the  caae  i« 
brought  by  appeal  to  this  court. 

Mmrt.  Jarome  F.  MaAnlnc.  B.  F.  BuU 
ler,  Enoth  ToOsn  and  Q.  Contine,  for  appellimt. 

Mr.  8.  F.  PhllUpn,  SotiHIor-Qen..  for  ^». 

Mr.  JuMia  Fl«ld  delivered  the  opinion  of 
the  court: 

Two  objections  are  made  to  the  recovery  of 
the  bounty  claimed  by  the  libelants:  one,  that 
the  destruction  of  the  confederate  vessels  we* 
eflected  by  the  Joint  action  of  the  army  and 
navy;  the  other,  that  It  took  place  on  the  fnbuid. 
waten  of  the  United  States, 

iMu.  a. 
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TThited  Btatbb  t.  Tewku  ot  Wab,  Sbadoabd.  bt  al. 


For  the  deUnninatkiDof  IbeflrMof  these  ob- 
jectkHU,  It  will  be  oeceaMiy  to  conrider  tbe 
rooTements  of  the  fleet  under  coiniiutiKl  of  Ad- 
mlnl  Potler,  Immediately  preceding  the  capt- 
urt  of  Richmond.  The  record  enables  us  to 
do  Ibte.  idthouf^  offloen  preaent  im  the  veaaelB 
differ  hi  thdr  recoUection  of  dates. 

On  tbe  momhigot  AihII  3,  IBBG,  General  Lee, 
commandini^Uie  aiemy's  forces  around  Rich- 
moDd,  Informed  the  conf edoale  authorities  tliat 


oatioii  took  place  on  the  evening  of  that  day. 


was  generally  known  in  Richmond,  which  was 
before  noon.  At  that  time  there  were  in  Jumes 
River.for  some  miles  below  Bidimoud,  obetruc- 


with  stone  had  been  sunk  and  numerous  torpe- 
doeairianted  In  the  stream.  Batteries  hod  also 
been  erected  along  the  river.  Bomc  of  the  ob- 
structions were  just  above  the  lower  end  of  what 
was  known  oh  Dutch  Oap  Canal  about  sliteeu 
[IIS]  mOee  by  the  river  from  Richmond,  which  were 
originaJlT  placed  there  by  the  Confederates,  and 


]nfederate    battery.    Eight  miles 
tcb  Oap  Canal  was  Chaflka's  BliiS, 


Hewlett' 

above  tbe  Dutch  Oap 
and  one  mile  above  that 
the  river  was  DrurVa  Bluff,  seven  miles  below 
Richmond.  Qeneru  Lee's  lines  extended  acroas 
the  river  between  the  two  bluffs,  and  below 
tbem.  Above  tbe  obstructions  near  Dutch  Oap 
Canal  several  confederate  vessels  of  war  were 
stationed.  When  aenei;al  Lee  was  compelled 
le  abandon  his  lines,  orders  were  given  that  the 
ballerinon  Jame*  River  should  be  withdrawn 
and  the  confederate  vesKis  destroyed. 

As  soon  as  Admiral  Porter,  on  tbe  Zd  of 
April,  was  Informed  or  had  reason  to  believe 
that  Qeneral  Lee  intended  to  retreat  from  Rich- 
mood,  he  gave  (»ders  for  the  removal  of  the  ob- 
stmcUons  in  the  river,  and  for  his  vessels  to 
open  fire  on  the  conf^erate  batteries  within 
nnge,  and  to  push  on  through  the  obstructions 
Si  Uat  as  they  were  carried  away,  first  sending 
boals  ahead  to  remove  the  torpedoes.  These 
oideis  were  carried  out  with  great  galluitry  and 
■plrit;  a  heavy  fire  waa  opened  on  the  batteries 
and,  during  die  following  nig^achonnel  was 
cat  ihrou^  tbe  obstmcuons.    E 


Oeeti 


Soon  after  the 


traenedflretheenemy,  to  prevent  thecapt- 
<uc  of  bis  vessels,  commenced  destrovine  them, 
Httiiig  flie  to  some  of  them  and  blowing  up 
othen  Onthe  next  day,  the  3d,  the  Qeet  pesaed 
Ihrough  the  obstructions  and  moved  up  to 
Dniiy^sBlufl,  capturing  one  of  the  enemy's  ves- 
sels which  had  not  been  destroyed,  the  iron-clad 
ram,  Texas.  Another  of  the  enemy's  vessels, 
The  BeaufoK,  waa  subsequently  captured  fur- 
ther up  tbe  river.  At  Drury's  Bluff,  the  vessels 
were  detained  br  the  DbstrucUons  until  the  4th. 
On  that  day  ue  Admiral,  accompanied  bv 
President  Lincoln,  proceeded  up  to  Richmond. 
Although,  in  the  movements  of  the  Admiral's 
fleet  b  lu  aaoent  of  James  River  and  in  its  at- 
tack on  tbe  batteries,  he  was  not  assisted  by  the 
•ctoal  preaeoce  of  any  portion  of  the  Army  of 
the  United  States,  so  that  tbe  rapture  of  the 
two  vessels.  The  Texas  and  The  Beatifort,  and 
SssMOim 


slone,  yet,  without  the  aid  of  the  army,  tbe  n 
suit  mentioned  would  not  probably  have  been  ._ 
accomplished.  Certainly  tts  movements  con-  l»"l 
tribute  most  eGsentially  to  the  success  of  the 
fleet.  For  several  months  it  had  been  lying 
near  Richmond,  under  the  command  of  Qeneral 
Grant,  with  tbe  avowed  purpose  of  capturing 
that  city  and  of  destroying  the  confederate 
f  OTcea.  The  result  of  the  battle  of  Five  Forks, 
on  the  fliM  of  April,  satisfied  the  confederate 
commander  that  he  could  not  bold  his  lines 
and  protect  Richmond.  The  withdrawal  of  his 
troops  and  the  evacuation  of  Richmond  fol- 
lowed. Had  thev  not  been  thus  forced  to  re- 
tire and  his  lines  had  continued  to  cross  James 
Klver  between  Chalfln's  Bluff  and  Drory'a 
Bluff,  it  would  have  been  almost  If  not  quite 
impossible  for  tbe  fleet  of  Adminl  Porter  to  as- 
cend the  river.  The  flre  of  the  shore  batteries, 
with  the  Bsaiatanco  of  the  confederate  troops 
near  by,  would  have  cdiecked  any  advance,  sup- 
ported, as  they  would  have  been,  by  the  confed- 
erate vessels  and  the  torpedoes  in  the  stream. 
It  is  plain,  therefore,  thst  whatever  was  accom- 
plished by  the  fleet  of  tbe  Admiral,  in  Jamea 
River,  on  tbe  2d  and  8d  days  of  April,  1B6S, 
must  be  considered  as  the  result  of  the  oo-oper- 
ativo  action  of  both  the  army  and  thenavy.  It 
tnaiters  not  that  tbe  movemeitts  of  the  army 
wore  miles  distant  from  tbe  operations  of  the 
fleet.  They  relieved  that  fleet  from  resislenco 
which  migtit,and  probably  would,hBve  defeated 
any  attempt  toascerd  tberiver  above  the  shore 
batteries,  nod  destroy  the  armed  vessels  of  the 
enemy. 

Prixe  money,  or  bounty  in  lieu  of  It,  is  not 
allowed  by  the  lawn  of  Congress  -where  vessels 
of  the  enemy  are  captured  or  destroyed  by  the 
navy  with  &e  co-operation  of  the  army.  To 
win  either,  the  navv  must  achieve  its  success 
without  the  direct  aid  of  the  army,  by  maritbne 
force  only.  No  pecuniary  reward  is  conferred, 
for  onvihlng  taken  or  destroyed  by  the  navy, 
when  It  acts  in  conjunction  with  the  army  m 
the  capture  <^  a  fortmed  position  of  the  enemy, 
thougn  tbe  meritorious  services  and  gallant  con- 
duct of  its  officers  and  men  may  justly  entitle 
tbem  to  boaoimble  mention  In  the  history  of  the 
country.  T/ie  Siren,  13  Wall.,  889  [80  U.  S., 
XX.,  606]. 

The  secfond  objection  to  a  recovery,  that  tbe 
deatniction  of  the  confederate  vessels  was  ef- 
fected upon  inland  waters  of  the  United  States, 
is  equally  clear,  if  the  U;Tm  "property"  used  In 
the  7th  section  of  the  Act  of  18M,  can  be  con-  ._,_, 
stnied— as  counsel  seemto  lakefor  granted — to  "•'•J 
embrace  puUlc  vessels  of  tbe  enemy.  That 
Act  provides,  among  other  things,  for  tbe  col- 
lection of  captured  and  abandoned  property, 
and  is  In  addition  to  tbe  Acton  tbat  subject  of 
March  IS,  IBSS.  18  Stat,  at  L.,  877;  la  Btat. 
at  L.,  830.  The  7th  section  dectares,  "Tbotno 
properiy  seized  or  taken  upon  any  of  the  inland 
waters  of  the  tTnlted  States,  by  tbe  naval  tt««ea 
thereof,  shall  be  regarded  as  maritime  prize;  but 
all  property  so  seized  or  taken  shall  he  prompt- 
ly delivered  to  the  proper  oOcerd  of  the  oonria, 
or  as  provided  in  mis  Act  and  in  the  nld  Act 
apj^ved  March  12  1S68." 
-  The  term  "inland"  as  here  used  was  evident- 
ly Intended  Uiapj)ij  to  all  vatan  of  tbe  United 
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State*  upon  which  &  naval  force  could  go,  other 
than  baya  and  harbors  on  tbe  ua  coast.  In  most 
insunccH,  property  of  tlie  enemv  on  them  could 
be  taken,  u  at  all,  by  an  armed  force,  without 
the  aid  of  Tessels  of  war.  Theae  were  aeldom 
reauired  on  each  waters,  except  when  batteries 
or  lortifled  places  near  tbem  were  to  be  attacked 
In  conJuDcdon  with  the  attoj.  As  ofa«»'ved  bf 
the  court  in  the  case  of  7^  CMtm  Plant,  Con- 
gress probably  anticipated,  in  view  of  the  Mate 
of  the  war  when  the  Act  was  passed,  that  moel 
of  the  captures  on  the  rivers  would  be  made  bv 
theanny.  10  Wall.,  B77  [77  U.  8..  XIX.,  988]. 
James  River  la  an  inland  water  In  any  sense 
which  can  be  given  to  the  term  "inland,"  II 
lEes  wllhia  the  body  of  counties  in  Virginia. 
For  miles  below  Rlumiond  and  below  tbe  ob- 
.atructions  mentioned,  a  peraon  can  see  from 
one  of  its  banks  what  Is  done  on  the  other. 
Rivers  serosa  which  one  can  thus  see  are  Inland 
waters.  It  matters  not  that  the  tide  may  ebb  and 
flow  for  miles  above  their  mouths;  that  fact 
it  make  them  any  part  of  the  sea  or  bay 

'-""  " —  " flow,  though  they  m"~  *" 

'.  Orv*k,  5  Mason, ! 


Jamce  U.  HaKeoDer,  C)erk,aup.  Cburt,  C.  8. 


disd-ioen.  filial;! 


In  the  Matter  of  8ELAH  C.  CABLL,  Peti- 

(Bee  B.  C,  IS  Otto,  ta-tsa.) 
Anwr  ^  r««MiD  on  habeas  corpus. 

The  lurisdlctlon  of  this  court  to  review  the  Judg- 
mmtaof  the  InforloroouHsoI  the  United  Stateam 

*-■— ' — " a,  by  the  use  of  the  writ  otftotwiveor- 

rise,  Is  •■-■'-•  -  "■-  -'— ■ 

tlieo< 

le  act  of  whloh  lu 

Submitted  Jan.  3, 1 


APPLICATION  for  a  rule  to  show  cause  why 
a  writ  of  habea*  eorput  thould  not  iwDe. 
This  case  come*  before  the  court  upon  an 
applicadon  (or  writs  of  hOmi*  Mrput  and  esr- 


The  petitioner,  Caiil,  was  indicted  and  con- 
victed in  the  Circuit  Court  for  the  Sontbem 
District  of  New  York,  charged  with  having  vio- 
lated section  54S1  of  the  Revised  Statotee  of 
the  United  States,  in  having  passed,  uttered  and 
published  to  and  upon  the  Bank  of  the  Hstrop- 
olis  of  the  City  of  New  York,  with  intent  to 
defraud  the  stud  bank,  certain  bonds  of  the 
United  States,  described  in  the  indictment,  and 
therein  alleged  to  be  falsely  made,  forged,  coun- 
terfeited and  altered. 

Mr.  A.  J,  Mtt— torfhr,  for  petitioner. 

No  opposing  counseL 


denied.  We  have  had  oc- 
casion to  say  at  the  present  Term,  in  Ek  parte 
Curlu  {ante,2S2],  that  "We  have  no  general 
power  toreview  the  judgments  of  the  inferior 
courts  of  the  United  Btates  in  criminal  cases.by  ^< 
the  use  of  the  writ  of  habeat  eonmi  or  other- 
wise. Our  jurisdiction  is  limited  to  the  single 
question  of  the  power  of  the  court  to  commit 
ine  prisoner  for  the  act  of  which  he  has  been 
L^cted,"   This  rule  is  well  settled.  Ex  parte 


ne  grounds  of  the  present  application,  as 
stated  In  the  petition,  are:  tliat  the  circuit  court 
bad  no  Jurisdiction  to  trv  the  prisoner  for  the 
offense  of  which  he  has  oeeo  convicted  and  to 
commit  him  to  prison  therefor,  because; 

1.  The  instruments,  described  in  the  indirt- 
ment  and  charged  to  have  been  forged,  sbow 
on  theii  face  that  they  are  not  bonds  or  obliga- 
tions of  tbe  United  Btates  and,  even  if  genu- 
ine, possessed  no  validity;  and, 

2.  It  was  conceded  on  the  trial  that  the  In- 
stnimenls  net  forth  in  the  indictment  were  gen- 
uine  registered  bonds,  and   that  the  forgery 


Jtat*.—Whalque4tlomniaa  be  eontUerta  on  writ 
qf  habeas  oonius. 

Uiibtai  eorput  Is  a  ranedr  for  every  menllmprls- 
c^aent.   Com.  v.  Leckj',  1  Watts,  « ;  bTC..  SB  Am. 


will  Im  oarrled  no  further,  reople  v.  Oavaaa^  t 
Farh.Cr..«eD:  Matter  of  Prime.  1  Barb.,  SM;  Peo- 
ple  V.  UoCormlck,  i  Park.  Cr.  9 ;  Cnudal)^  FeUtloti, 
ft  Wto..  ITT ;  Hatter  of  Ptaoe,  81  How.  Pr..  W» ;  Peo- 

«le  V.  Lbioomb,  HO  N,  T.,  BW ;  a  C^  IB  Am.  Bep..  SU : 
rUllamBoo'B  Cms,  21  Pa. Bt., 9:  Fhrnlnxy. Oark, IS 
Allen,  in  iNauer  V.  ThoniaB,  13  Allen,  SK;  £z  part* 
Bu8baell.bOhioHt.,TT. 

The  queetlon  of  Jurtsdlotlaa  l»  ahran  open  to  In- 
qiilrr  upon  a  writ  of  ialieat  corpm.  Daoah  v.  wee> 
tcrliue, M  Tex., 888;  Cropper  r.  Com.,  t  Rob.  (Va.), 
SUjln  re  Boott,  8  WI«.,T;  Jn  r«  Booth  *  Bycran, 
8Wifc.lllT:  /n  r«  Blair,  i  Wis.,  BffljM  fie  O'Connor. 
•  —  -»:  fWvej  V.  UaiBliiB.  7  Wis.,  •BU:  in  re 
Wta^KH:  In  re  Tarfife,  dt  Wis..  ITT;  In  rt 
1  wW,  BIT ;  In  n  Eldied  A  FWd,  «  Wla, 
r  V.  Snyder,  fl  lad.,  1 ;  People  v.  Nellsun,  IS 

r  may  be  dlacharged  on  holKa*  corpus.  If 
under  whose  process  he  ts  held  had  no  ju. 
,   Ckses  last  died,  and  Sx  parte  Biidscs,  S 


prand  Jury  will  not  be  oonsideied.  If  thf 

b  te«ular  on  Ita  face,   fltato  v.  node. , , 

Ann.,  «! :  Ex  VOrU  Twohlg,  13  Sev..  8W.       ^        _^ 

Tbe  title  to  oflloe  of  the  ofloer  before  whoa  tlie 
prtoono'  was  oommttted  will  not  be  consliletea  on 
tiabeat  eorpm.  Ex  pt^  Strehl,  l<  Io«a,  Ml  iMat- 
torofPrtme,lBarb..lM0:Matter^Wal(ker,8Bart)., 
I8E;  arlfflD<B  Ckie,  Chase,  Dec,  3Hi  8^,  n  rTex. 

8>qip-><>3;  Bx parte  Call,feTez.App..<n. 


Mn.T.mt  T.  Nat.  Bask. 


awplaJDed  of  condated  In  erealag  the  tume  of 
Ihc  oriKinAl  payee  and  substituting  tJmt  of  the 
prisoner. 

All  the  bonds  described  In  the  Indictment, 
except  that  in  the  third  count,  purported  to 
havebeenianiedundertbe  Actof  July  14, 1870, 
[IS  Stat  at  L.,  »7S],  ch.  266,  bb  amended  bj 
ike  Act  of  Januarj  20,  1871  [Id  StaL  at  L., 
899],  ch.  88.  This  Act  proTfdes  for  an  ismie  of 
bonds  by  the  Secretary  of  tbe  Treasnir  is  each 
form  as  he  may  prescribe.     The  bonds  now  in 

Suestton  appear  to  be  signed  bv  the  Roister  of 
le  Trewury  and  oQt  by  the  Bocretary.  They 
•1m  have  the  imprint  and  Impression  of  tbe  seal 
of  tbe  Department  of  liie  Treasury  of  the  United 
Stales.  In  the  indictment  it  is  averred  that 
Uk  counterfeits  were  of  bonds  of  the  United 
Stales.  This  is  enough  for  the  purroses  of  the 
InrisdictltHi  of  tbe  circuit  court  Whether  the 
uiids  covial«rfeited  we  fn  the  form  of  those 
sctnally  issued  by  tbe  Secretary  of  the  Treas- 
my  under  the  aulhority  of  the  Act  referred  to, 
ii  a  quntion  of  fact  to  be  established  on  tbe 
trial .  Errors  committed  on  the  trial  uf  this 
hsae  do  not  deprive  the  Court  of  its  power  to 
Imprison  upon  conviction  and,  as  has  been 
Men,  such  errors  are  not  subject  to  correction 
here,  eitber  in  the  preeeut  form  of  proceeding 
or  any  other. 

What  has  Just  been  uld  applies  equally  to 
tbe  Instrument  described  In  the  third  count, 
which  purports  to  be  erigned  by  the  acting  Reg- 
..lUer  of  the  Treasury.  By  tbe  Act  of  February 
"so,  1668  [12  Stat,  at  L.,  606],  ch.  4B,  the  Free- 
Ident  was  authorized  to  deri^ate  some  oflScer 
io  a  department  to  perform  the  duties  of  an- 
oUter  In  case  of  death,  resignation,  absence  or 

The  second  ground  of  application  preaents 
~>  Juiisdlctloiul  question.     The  Indictment 


V  How.,  060;  and  we  have  nothing  to  do  with 
questions  arising  on  the  evidence  presented  to 
sustain  tbe  charge. 
Tme  oopj.    Test : 

Juan  H.  HQKoaaey,  Clerk,  Sup,  Oouii,  V.  B. 


Ched-aB  Ohio  SL,  8TT;  <a  An,  B 


Ii  Ui  U,  B., 


S.  D.  MILLER  XT  al.,  Hfft.  in  Brr.. 
NATIONAL  BANE  OF  LANCASTER 

ETAU 

(BeBb.C'Miaa-v.Lanauter  Bank"W  Otto,  (WS- 

BU.J 

JitrMietion  owr  §tatejv^ovi«rU. 

To  give  Jorlsdlotlon  to  this  court  over  a  state 
jDiunrat.  UMi  paitr  dalmliiB  a  federal  rlaht  de- 
nied br  tbe  Jndvmeiit  must  dalm  the  rl^bt  foe  blm- 
miU  and  not  for  a  tblid  penon  In  wboae  title  be  has 
■M>lDt«n«t. 

[No.  1178.] 
Subimtttd  Jan.  3. 18SS.    DteUM  Jan  IS,  18SS. 

Pr  ERROR  to  the  Court  of  Appeals  of  the 
Stale  of  Kentucky. 

The  histOTy  and  facts  of  the  case  appear  In 
the  opuion  of  the  courL 
Seen  Otto.  U.S.,  Book  27. 


On  motion  to  dismiss. 

MMtn.  R.  T.  Marrlek  and  M.  F.  MorrlSf 
for  defendants  in  error,  in  support  of  motion. 

JfMtn.  P.  PUlUpa  and  W.  HftUett 
Phlll^M,  for  plaintiSs  in  error,  oonira. 


Ttotti  this  record  It  appean  that  one  8.  W. 
Miller,  being  Insolvent,  made  an  assignment  of 
his  property  to  H.  J.  Durham,  trustee,  for  the 
benefit  of  Us  creditors.  The  trustee  afterwards 
Instituted  a  suit  In  the  Boyle  Circuit  Court  of  [543] 
Kentucky,  to  enforce  his  trust  To  Uiis  suit, 
S.  D.  Miller  and  E.  B.  Miller,  two  of  tbe  pres- 
ent appellants, were  parties;  and  in  due  comae  . 
of  proceeding  a  decree  was  entered  for  the 
sale  of  the  awuped  property.  In  Lbis  decree  It 
appean  that  S.  D.  Miller  and  E.  B.  Miller,  who 
were  then  in  poeseBsion  of  pan  of  the  premises 
under  a  lease,  were  permitted  to  hold  until  tbe 
81st  of  December,  1880,  but  It  was  added: 
"Said  B.  D.  Miller  and  Ed.  B.  Miller  agi«e  to 
give  said  trustee  the  full,  entire  and  peaceable 
possession  of  the  bouse  and  lands  they  use  and 
occupy,  on  or  before  tbe  Slst  day  of  December 

%,  and  on  their  f^lure  so  to  00,  the  trustee, 

ham,  may_  have  a  writ  of  habere  fatiai  •poi- 
wwtonani  against  each  of  tliem,  and  the  clerk  of 
"  is  court  is  nereby  directed  to  issue  the  same." 

Under  this  decree,  the  property  now  In  ques- 
tion was  sold  and  duly  conveyed  to  tbe  First 
NaUonal  Bank  of  Danville.  The  Danville 
Bank  afterwards  sold  and  conveyed  the  pn^ 
crtf  to  tbe  National  Bank  of  Lancaster,  a  book 
organized  under  the  natiooal  banking  law.  Tit 
Lsu.,  Revised  Statutes.  After  these  coDvey- 
ances  were  made  a  writ  was  applied  for,  under 
the  decree,  in  behalf  of  the  Lancaster  Bank, 


propertv  from  B.  D.  Miller  and  E.  B.  Miller, 
and  deliver  It  to  Durham,  the  trustee.  There- 
upon S.  D.  Miller,  E.  B.  Miller  and  John  W. 
Miller,  the  last  of  whom  had  in  some  way  got 
into  the  posaesBion  of  the  property  af  ler  tbe  de- 
cree, filed  a  petition  In  the  Boyle  Circuit  Court 
against  the  ^ncaster  Bank  and  the  sheriff,  to 
enjoin  the  execution  of  the  writ,  on  the  ground 
that  It  was  Issued  without  authorilj  and  waa 
void.  Io  this  petition  It  was  alleged  that  tbe 
IdncasterBankhadDO  power  under  Its  charter 
to  take  and  hold  the  property  and  Uiat,  con- 
soquentiv,  tbe  deed  to  It  was  Inoperative  and 
void.  There  were  also  allegations  of  Irregular- 
ity In  the  form  of  the  writ,  and  that,  since  tbe 
decree,  Durham,  the  trustee,  had  sold  and  con- 
veyed the  property  to  the  Danville  Bank.  To 
this  petition,  tbe  Lancaster  Bank  filed  an  an- 
swer and  couDterclsim.  In  the  counterclaim, 
the  Banlf  set  UD  Its  title  through  the  sale  under 
the  decree.  T^e  praver  was,  that  the  petition 
cf  the  plaintiffs  be  dismissed  and  for  a  Judg- 
ment lOT  recovery  of  possession.  Upon  the  [S44] 
beorlnK,  the  writ  which  had  been  Issued  was 
set  aside  for  irregularity,  but  a  new  writ  was 
awarded  the  Bank.  From  a  Judgment  to  that 
effect  an  appeal  waa  taken  to  the  Court  of  Ap- 
peals of  Kentucky,  where  tbe  Judgment  was 
Afflnqpd.  To  reverae  this  Judgment  of  affirm- 
ance, the  present  writ  of  error  was  brou^t. 

Our  Jurisdiction  depends  on  the  question 
whether  the  plaintiffs  in  error  have  been  denied, 
1ft  889 


SupBKMK  CouBT  aw  1 

bf  the  jndgmeiit  below,  any  "title,  right,  priv- 
mff)  or  iinmuiiitj  apecimllf  aet  up  or  claimed  " 
n&der  the  bA&UDg  Act.  As  early  as  1808  It  wmi 
beld  bj  thia  court  in  Oieingi  t.  Kontooi  0 
Cnnch,  844,  UM,  in  order  to  give  tu  Jnriadio* 
tionln  thlaclBN<tfcuea,  the  right,  tide  wim- 
muDitr  which  ia  denied  miut  grow  out  of  the 
CwutKiitioa,  or  alraatvor  (tatute  otlbe  Unhed 
Btalec  leUed  on.  Under  Ibis  rule  iarl«lictlon 
WM  not  taken  In  that  cue,  altbougn  H  waa  an 
action  of  ejectment  1^  Norwood^  lesKc,  and 
the  record  ibowed  that  an  effort  waa  made  to 
defeat  the  recovery  becauM  of  an  outitanding 
titlein  a  third  person  adverse  to  Norwood  and 
protected  by  a  treaty.  CHiQ'JwtfMMarthaU, 
n  speaking  for  the  court,  sudi  "  ■"^-' 


ridit  grow*  out  of  or  Is  notected  ij  a  treaty. 
It  u  sanctioned  against  all  the  laws  uid  judicial 
dedsions  of  the  Htaiee,  and  whoever  may  have 


announced  naa  been  reooKnized  In  many  cases 
alnce.  Mor»igonitryy..Bemandtt,Vi  Wheat., 
139;  flrndtmnt  v.  Ttnmme,  10  How.,  823; 
nVftn  V.  XorrU,  SO  How.,  S  [61  U.  B.,  XV., 
soil;  naU  T.  Oaintt,  SO  How.,  100  [88  U.  B., 
XVT.,  aeO];  VBraai  v.  OoUman.  1  Black,  472 

tseij.  8.,'XVn.,  ISli;  Long  t.  Convene,  VI 
I.  a.lOB  [XXIII.,  288].  ifendWwiv.  IHitea- 
tee,  like  wingt  v.  Nor%Bood,  was  an  action  of 
ejectment.and  the  effort  was  to  defeat  the  recov- 
ery by  showing  an  onUiandiiig  title  in  a  third 
person  nnder  a  treaty  with  wluch  the  patty  In 
posaearion  did  not  connect  himself;  but  the  Ju- 
risdiction was  denied,  Ohi^JvMee  Taney  saying 
intheopinion:  "The  rif^t  to  make  this  defense 
Is  not  derived  f  ran  the  treaties,  nor  from  any  au- 
thoil^  exerdsed  under  theGeneral  Government. 
It  Is  nven  by  the  lawa  of  the  State,  which  pro- 
vide Uiat  the  defendant  in  eiectment  nay  set 
»•_•  up  title  in  a  stranger  In  bar  of  the  action.   It  Is 


e  the  title  set  up  In  this  .  _  . 
under  a  treaty.  Butto  give  jurisdiction  to  this 
court  the  party  must  clium  tbe  right  for  him- 
self, and  not  for  a  third  person  in  whose  title 
he  has  no  interest.  "  And  In  Mile  v.  Oainei 
itwasaaid:  "  Tbe  pUntlff  In  error  must  claim 
for  himself,  some  title,  rit^t,  privilc^  or  ex- 
emption under  an  Act  of  Congresa,  etc.,  aikd 
the  decision  must  be  against  hfi  claim  to  give 
this  court  Jurisdiction.  Setting  up  a  title  In  the 
United  Stales  by  way  of  defeue  Is  not  claim- 
ing a  penonal  interest  affecting  the  subject  in 
UtTgaaon." 

In  our  opinion,  thcee  cases  are  concliudve  of 
tbe  present  motion.  The  plaintiffs  In  error  set 
up  no  title  against  the  Bank.  In  effect,  they 
seek  to  prevmtthe  issue  of  an  execution  on  a 
judgment  aMinst  them  or  tboee  under  whom 
th^  claim,  oecanse,  a*  between  the  Danville 
Bank  and  the  I^ncaster  Bank,  a  conveyance 
made  by  the  Danville  Bank,  of  the  property  to 
be  delivered  under  the  execution,  is  inoperative 
on  account  of  the  proviaions  of  the  banking 
law.  What  waa  done  between  the  two  Banks 
had  no  effect  on  the  title  of  the  parties  in  pos- 
session, and  it  was  a  matter  of  do  importance 
to  tbem  whether  the  execution  Issued  on  the 
application  of  tbe  one  or  tbe  other.  Clearly, 
therefore,  the  plaintiffs  In  error  occupy  no  oth- 
er position  than  (lut  of  paitles  setting  up  title 


a  UiirrxD  Statis.  Oor.  Tnoc 

in  tbe  Daavme  Bank  by  WW  of  defense,and  Oiat 
la  not  cUming  for  themadTea  any  title,  right. 


J(r.  AiM*  imUr  took  no  part  in  the  deda- 
km  of  this  case, 
bneeopr.    Test: 

James  H.  HtXaarmj,  CUA,  Bnp.  Oowt,  U.  %. 


UNITED  STATES,  iV-. 

9. 

R.  G.  HARRIS  BT  Al. 
(See  EL  C  M  Olto.  «»4U.) 


1.  ThattbeoMrttfloaCeof  divtalon  ot  Mduloam  » 
orlmlDalcMelnBolroulteourt  does  not  ernressly 
Katettet^polnt  of  dWeHDoe  between  OeliidKe* 
WIS  eertltted  upon  tlm  request  of  etthw  putr  or 
tiNlr oonnsel, fi not tatalfo Ibe  Jurladlotloa  4tf tUv 


a  certificate  of  division  in  opinion  between 

the  Judgee  of  the  Circuit  Court  of  tb« 

United  States  for  the  Weatem  District  of  Ten- 

The  history  and  facts  qipear  In  the 


Statementofthecasebyjrr.  JffsMMV. _. 

Section  5SI»  of  Um  Revised  Blatnles  of  the 
United  Stales  declares:  "  If  two  or  more  per- 
sons in  any  State  or  Territory  oon^re  or  go  in 
dlsgnlse  upon  the  hi^w^  or  on  the  premises 
of  another  for  the  purpose  td  depriving,  dUier 
directly  or  Indirectly,  any  peiaon  or  class  of 
persons  of  the  equal  protection  of  the  laws  or 
of  equal  privlegeB  or  Immunities  under  tbe  laws; 
or  for  the  purpoee  of  preventing  or  hindering 
the  constituted  authorities  of  any  Bute  or  Ter- 
ritory ttom  iriving  or  securing  to  all  peraona 
within  such  Slate  or  Tenltoiy  the  equal  pro- 
tection of  the  laws,  each  of  said  persons  sball 
be  punished  1^  a  fine  of  not  less  tlian  fSOO  uh- 
mwe  than  $0,000,  or  by  imprisonment,  wllb 
or  without  bud  labor,  not  less  than  dx  montha 
nor  more  than  six  years,  or  by  both  such  fine 
and  Imprisonment."  This  section  was  original- 
ly a  part  of  section  2  of  tbe  Act  of  April  80, 
1B7].    17  But  at  L.,  18,14. 

At  tlie  November  Term,  1876,  of  the  United 
Btatca  Circuit  Court  for  the  Weslen  IHstrictof 
Tennessee  an  Indictment,  based  «i  thta  section, 
was  returned  by  the  grand  jnryagalDSt  oneB. 
O.  HaiTt*  and  ninelem  othen.  The  indictment 
contained  four  counts.  The  flnt  count  charged 
as  follows:  "  That  R  O.  Banls,''  and  nineteen 


UiimD  Btaisi  t.  iTiii^i*, 


KS-tti 


othM,  UBlng  thA,  "yaomenof  tbe  Coonto 
ofCnttkeU.  in  tbe  BUto  of  Ten&MMe,  uid  ■& 
lU*  ol  Um  coant7  and  diaCrict  ftforanld.  on,  to 
wit:  tbe  foniteenth  dmj  of  Augiut,  in  the  ycu 
of  onr  Lmd  one  thomiind  emt  hundnd  utd 
HranQr-eix,  in  the  Conntr  of  Crockett,  in  a^d 
Bute  and  dirtrict,  and  wilUn  tbe  Jorudiction 
ti  tble  court,  unlawfully,  with  force  and  anna, 

J.J »_.  — ^jUu,  ^tt,  certain  other" - 

■  an  to  the  graad  jofon  al 
nn  anKDown,  (ben  and  there,  for  tbe  purpoK 
imi  o(  demlTing  Robert  R.  Smith,  WUUam  3.  Omt- 
Ion,  aeone  W.  Velbi,  Jr.,  and  P,  H.  Wdk, 
tbeaand  lEere  bring  dtixeae  of  tbe  United  Statei 
ud  of  nld  Blate,  utbeequol  protection  of  tbe 
lanlnthK  to  wit:  that,  theretofore,  to  wit:  on 
tbe  day  and  year  aforeaald^  In  said  county,  the 
nld  Robert  R.  Smith,  WilUain  J.  Orerton, 
Geoige  W.  Walla,  Jr.,  and  P.  H.  Wells,  ha*- 
iug  been  charged  with  the  commlaalon  of  cer- 
tain criminal  oSkims,  the  nature  of  which  aaid 
criminal  oflenaeabelng  to  the  grand  Jurors  af  or«- 
nid  onktrawn,  and  having  upon  «ucb  charges 
then  and  there  been  duly  arrested  by  the  law.  ' 
and  oonadtoled  autborttka  of  aaid  State,  to  « 
Wone  William  A.  Tucker,  tbe  aaid  WiObun  _ 
tVuker  then  and  there  bring  a  deputy-sherlBt  of 
laid  caa&t7  *>>d  0'^"  sod  there  actiiw  as  aucb; 
and  having  been  ao  aneeted  as  aforesaid,  and  be- 
ing Ibcn  and  Ibere  ao  undw  anest  and  in  the  cus- 
tody of  middeputr-eberiflasaforeaald,  they,tbe 
Mid  Robert  R.  Bmltb,  William  J.  Orertam. 
Oeone  W.  WeUi,  Jr.  .and  P.M.  Wells, were  there 
and  then  by  the  lawa  of  aaid  State  entitled  to 
the  doe  and  equal  protactlon  of  tbe  laws  there- 
of, and  were  then  and  there  entitled  under  the 
said  lawa  to  have  tbrir  persons  protected  from 
violence  when  so  then  and  there  under  arrest  as 
afcneaald.  And  the  grand  Jurors  aforesaid, 
upon  tlirir  oaths  aforeiald,  do  furthn  present 
that  the  said  R  Q.  Harris,"  and  nineteen  olb- 


anna,  onlawfnlly  oooqdie  logetberaa  aforesaid 
then  and  Ihera  for  the  puipose  of  depriving 
them,  tbe  aaid  Robert  R.  Smith,  WUllam  J. 
Orertoo,  George  W.  Wells.  Jr.,  and  P.  H. 
Wrila,  m  their  ri^ts  to  the  due  and  equal  pro- 
tectioB  of  tbe  laws  ot  said  Slate  and  of  their 
ttehta  to  be  protected  in  thedr  persona  from 
vlolenoe  wbUe  ao  then  and  then  under  aneat  u 
aforesaid  and  while  80  then  and  then  in  the  cus- 
tody of  the  saU  dqHit7-«heriS,  and  did  then 
and  tbem  deprive  than,  tbe  said  Robert  R 
Smith,  WUllam  J.  Overton.  Oecage  W.  Wells, 
Jr.,  and  P.  H.  Wells,  of  such  ri^ts  and  pro- 
tecnonand  <rf  tbe  dtte  utd  equal  protection  of 
tbe  lawa  of  the  aaid  Slate,  t^,  then  and  there, 
whUe  80  ondv  arrest  aa  afonsaid  and  while  ~- 


1  then  In  the  custody  of  the  aaid  deputy- 
ahaifl  as  aforesaid,  beating,  bruiring,  wound- 
■-•]  ing  and  otherwise  Ol-treaUng  them,  tbe  said 
*'  Vl£bat  R.  Smith,  Wmiam  Jj>verton,  Qeorge 


them,  tbe  said 

, _verton,  Qeoi 

W.  Wells,  Jr.,  and  P.  H.  Wells,  ooottary 
the  fonn  id  the  statute  In  such  case  made  and 
pCDvlded,  and  against  the  peace  and  dignity  of 
the  Dahed  States." 

The  secota]  count  chaiged  that  the  defend- 
ants, with  force  and  arms,  unlawfully  did  oon- 


nmdetlDg  the  coostltutcd  aut 

Slate  of  TeuMnee,  10  wit:  the  aaU  WlUiam  A. 

BnlG  Om. 


Tucker,  deputy-aherfff  of  said  conn^,  from 
giving  andaecnrlngto tbe  aaid  RobertR  Smith 
and  others,  """'"g  them,  the  due  and  equal 
protection  ot  the  lawa  of  aaid  Stale,  In  this,  to 
wit:  that,  at  and  before  the  entering  Into  aaid 
Gonqilracy,  the  aaid  Robert  R  Smlu  and  oth- 
ers, naming  them,  wen  held  In  tbe  custody  of 
said  depuff-eherffl  by  virtue  of  certain  war- 
rants dulv  usued  agaliiet  them,  to  answer  cer- 
trin  criminal  diarKea,  and  it  therebv  became 
and  was  thedu^  i3  said  deputy -ehenS  to  safe- 
ly keep  In  biscuatody  Ihe  said  Robert  R  Smith 
and  ouMia  wbUe  ao  undet  arrest,  and  then  and 
there  gtve  and  secnue  to  them  tbe  equal  prMec- 
tion  Mtbe  laws  of  the  State  of  Tennessee;  ^nd 
that  the  defendants  did  then  and  there  connilre 
together  for  the  purpoee  of  preventing  and  nln- 
dering  the  said  deputy-sheriff  from  then  and 
there  aafriy  keeping,  while  under  arrest  and  in 
his  custodr,  tbe  said  Robert  R  Smith  and  oth- 
ers, and  giving  and  securing  to  them  the  equal 
protection  ot  tbe  laws  of  aaid  State. 

Tbe  third  count  was  Identical  with  tbe  sec- 
ond, except  that  the  oonsiriracy  was  charged  to 
have  been  with  tbe  purpose  of  hindering  and 
preventing  said  William  A.  Tucker,  deputy- 
sheriff,  from  giving  and  securing  to  Robert  R 
Smith  alone  the  due  and  equal  protection  of  tbe 
laws  ot  Uie  Stale. 

Tbe  fourth  count  charged  that  the  defendanta 
did  conralre  together  for  the  purpose  of  depriv- 
ing  aaid  P.  H.  Wella,  who  was  then  and  there 
a  atizen  of  the  United  States  and  tbe  State  ot 
Tennessee,  of  the  equal  protection  of  tbe  lawL 
in  thia,  to  wit:  said  Welb  having  been  charged 
with  an  offense  againEt  tbe  lawa  of  aaid  State, 
was  duly  arrestea  In  said  Thicker,  deputr-sber- 
Ifl.and  BO  bring  under  airest  was  etitftlea  to  the 
due  and  equal  protection  of  aaid  laws  and  to 
have  his  person  protected  from  vjoleuce  while  [6981 
so  under  arrest;  and  tlie  said  defendants  did  then 
and  there  unlawfully  conapUe  together  for  tbe 
purpose  of  depriving  said  Wella  of  hia  tight  to 
tbe  equal  proloctlon  of  the  laws,  and  of  bis  rl^t 
to  be  protected  In  person  from  violence  whQe  ao 
under  arrest,  and  "  Did  then  and  there  dMiive 
him  of  such  rigbta  and  protection,  and  <a  tb« 
due  and  equal  protection  of  tbe  laws  of  tbe  State 

""  ere,  and  while  be, 

then  and  there  un- 
der arrest  aa  aforesaid,  unlawfully  beatlnf. 
bruising,  wounding  and  killing  him,  the  said 
P.  M.  Wells,  contivy  to  the  form  ot  tbe  statute 


on  several  grounda,  among  them  tbe  following: 

1.  "  BecMuae  the  offensea,  created  by  section 

6610  ot  the  Revised  Statutes  of  tbe  United  BUMi, 

and  upon  which  section  tbe  aforeaaid  fonr 


Stales,  and  becauae  tlie  matters  and  tbinss  Iheie- 
In  referred  to  are  Judicially  cognlzaUe  Iqr  stale 
tribunals  only,  and  legislative  action  tbenon  la 
among  the  rwits  reserved  to  the  several  Stales 
and  inhibited  to  Congress  by  tbe  Conatitution  of 
the  United  States; "  and, 

2.  "  Because  Ihe  said  section  6S19  of  the  Re- 
vised Statutes  of  Uie  United  States,  In  ao  te  aa 
it  createa  offenses  and  imposes  penaltleB,  Is  In  [8381 
violation  ot  tbe  Constitution  of  tbe  United 
Stales,  and  an  inMngement  of  the  rlditaot  the 
several  Stales  and  tbe  pecfde  Uwieol* 

D,g,tza:Jb.GOOg[e 
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SCFREHS  COUST  OF  THE  UlltTED  STATES. 


Oct.  ' 


The  case  waa  heard  In  the  circuit  court  on  the 
demurrer  to  the  indictment  and,  aa  the  record 
itales,  "Came  the  district  attomej.  on  behalf 
of  the  United  States,  and  cameaiao  thedefcud- 
nnta  Indicted  herein,  by  their  attomejs,  when 
this  cose  came  on  to  be  oeard  before  the  Honor- 
mble  John  Baxter,  Circuit  Judge,  and  the  Hon- 
orible  Connally  F,  Trigg,  District  Judge,  pre- 
sidins,  on  the  aemuirer  of  the  aaid  defendants, 
fllednereln  on  the  Stb  dar  of  February,  A.  D. 
1878,  to  the  indictment  hereio,  and  [he  said 
Judges  being  divided  in  opinion  on  the  point  of 
the  conatitutionallty  of  the  section  of  the  Re- 
vised Siatulea  of  the  TTaitcd  Stales  on  which  the 
said  indictment  is  tMsed,  being  section  numtwr 
5519  thereof,  o  •  •  after  argument,  berebj' 
direct  the  aaid  point  *  *  *  to  be  certified  tc 
the  Supreme  Court  of  the  United  States  for  its 
decision  thereon,  and  the  same  is,  accordinglj, 
ordered.  And  it  is  further  ordered  by  the  court 
that  this  case  be  continued  until  the  decision  of 


thorizes  certificates  of  division  of  opinion,  de- 
clarea:  "  Whenever  any  ouestion  occura  on  the 
trial  or  hearing  of  any  cmninal  proceeding  be- 
fore a  circuit  court,  upon  which  the  judges  ~~~ 


request  of  dther  party  or  their  counsel,  be  stated 
under  the  direction  of  the  Judges,  and  certified, 
under  the  seal  of  the  court,  to  the  Supreme  Court 
at  their  nest  aesaion;  but  nothing  herein  con- 
tained shall  prevent  the  cause  from  proceeding 
If,  in  the  opinion  of  the  court,  further  proceed- 


No  counsel  appeared  for  defendanu. 

Mr,  Jvttiec^oodm  delivered  the  opinion  of 
the  court: 

The  certificate  of  division  of  opinion  in  this 
[834]  case  does  not  expressly  state  that  the  point  of 
difference  between  the  Judges  waa  certified '  'up- 
on the  request  of  eilherparty  or  their  counsel." 
Neither  party  challenges  the  Jurisdictionof  this 
court,  tnit  it  has  occurred  to  us  as  a  question, 
and  we  have  considered  it,  whether  this  omis- 
aion  in  the  certificate  is  fatal  to  our  jurisdiction, 
and  we  have  reached  the  conclusion  that  it  is 

It  fairly  appears  from  the  certificate  tlmt  the 
point  uponwnlchtheJudges  differed  in  opinion 
wassUUed,  under  their  direction,  in  the  prt.'sence 
of  the  counsel  of  both  panie8,without  objection 
from  either,  aud  it  is  expressly  stated  that  the 
cause  was  continued  until  the  decision  of  this 
court,  upon  the  point  of  difference  between  tbc 
Judges  could  be  rendered.  Had  no  certificate 
of  division  of  opinion  been  made,  the  result 


tbe  demurrer  of  defendant;  for  no  judgment 
could  have  beeu  given  against  the  defendant 
upon  the  iodiclment,  if  the  Judges  were  not 
agreed  as  to  the  constitutionality  ofthe  law  upon 
i^lch  it  was  baaed.  Hence,  it  became  the  duty 
ofthe  prosecuting  officer  and  the  interest  of  the 
Oovcmment.  which  lie  represented,  to  request 
a  certillcate  of  division  of  opinion  for  the  oeter- 
minatlon  of  tbe  question  by  this  court.  The 
case  is  brought  to  this  court  by  the  counsel  for 
2»2 


the  United  States  upon  the  point  stated  In  the 
certificate;  the  case  la  suspenaod  until  our  decio- 
ion  upon  tbe  point  certified  is  made;  and  he  aalu 
US  to  decide  the  question  upon  which  the  Judge* 
of  the  cireuit  court  differed.    These  circum- 


made  thecertlficale,  raise  the  le^presumptioi) 
ttiat  a  request  for  the  certificate  was  duly  pre- 
ferred. The  record  evidence  of  the  fact  of  th* 
request  by  counsel  for  tlie  United  States  ia  In- 
controvertible. 

It  ia  suggested,  that  under  section  04S  of  the 
Revised  Statutes,  whidi  provides  tbnt  a  inr; 
may  be  waived  whenever  the  portiesorthdra^ 
toraevs  of  record  tile  with  the  clerk  a  stipuln. 
tion  in  writing  waiving  a  jury,  tbls  court  has 
decided  that  the  fact  that  the  stipulation  waa  in 
writing  and  filed  irith  the  rierli  mustappearot 
record  !n  order  to  entitle  the  party  to  the  review 
of  tlie  rulings  ofthe  courtln  the  progress  of  the 
trial  provided  by  section  700,  and,  therefore,  [eas] 
that  in  the  present  case  tbe  record  should  dla- 
tioctiy  show  the  request    But  section  040  «x- 

Eresaly  requires  that  the  waiver  ofthe  jury  shall 
c  Iji  n-riting  and  shall  be  filed  with  the  clerk. 
The  section  which  provides  for  a  certificate  of 
division  of  opinion  makes  no  such  requirement 
in  relation  to  the  request  for  a  certificate. 

In  one  case,  the  jurisdictional  factls  the  filing 
of  n  certain  paper  writing  with  the  clerk  ;  in  the 
other,  the  making  of  a  request,  which  may  be 
oral,  to  the  court  In  either  case,  when  the  Ju- 
risdictional fact  fairly  appeara  by  the  record, 
our  jurisdiction  attaches.  So,  in  this  case,  il 
the  request  may  be  fairly  inferred  from  sucb 
cireumstnnces  as  wc  have  mentioned,  that  isall 
that  is  neccs-iary  to  satisfy  the  statute.  In  iSv- 
pera*>ri  v.  Kennieott,  108  U,  B.,  564  [XXVL, 
486],  tills  court  held  that  when  a  stipulation  in 
writing  was  filed  with  the  clerk,  by  which  il 
was  provided  that  the  case  might  be  submitted 
to  the  court  on  an  agreed  statement  of  fact*,  hut 
which  contained  no  eipraaa  waiver  of  a  jury, 
yet  tills  amounted  to  a  waiver  sufiScient  to  meet 
the  reoiilrcments  of  section  649.  And  though 
the  rij^ht  of  trial  by  July  is  a  conatltutional  one, 
yet  this  court  lias  declared  tbnt  when  it  simply 
appeared  l>ythc  record  that  a  par^  waa  present 
1^  counsel  and  bad  gone  to  trial  before  tbe  court 
without  olijection  or  exceptioo,  a  waiver  of  his 
'  ^  to  a  Juiv  trial  woidd  l>e  preaumed,  and  ha 

Id  be  held  in  this  court  to  tbe  le^l  conae- 
qucuces  of  sucli  waiver.  Kearney  v.  Gate,  IS 
Wall.,  275  [79  U.  S.,  XX.,  8»5]. 

Wcare,  therefore,  of  opinion  ibat  the  reoaeet 
_iy  counsel  of  the  United  [^tates  fora  certiocate 
of  division  is  aufficicntly  sliown  by  the  record  in 

i^tse,  and  that  our  jurisdiction  is  clear. 

e  pass  to  the  consideration  of  the  merits  of 
.  .  case.  Proper  respect  for  a  co-ordinate 
branch  of  the  Oovemmcnt  requires  the  courts 
of  the  United  Stales  to  give  effect  to  tbe  pre- 
sumption tiiat  Congress  will  pass  no  Act  not 
wiiliin  its  coostitiitiooal  power.  Tbls  presump- 
tion should  prevail  unless  the  lack  of  contiitu- 
tional  aiitiiority  to  pass  an  Act  in  (juestion  is 
clearly  demonstrated.  While  conceding  this,  it 
must,  nevertheless,  be  stated  that  the  Govern- 
ment of  the  United  States  is  one  of  delegated, 
limited  and  enumerated  powers.  Martin  ▼. 
Hvnter.  1  Wheat. ,  304;  MeCvlloch  v.  Marytand,  [636] 
4  Wheat.,  81« ;  OOboM  v.  Ogden,  B  Wheat,  1. 


UMV.  8. 

ib.Google 


UmsD  STAin  T.  Hassii. 


mM^e.  This  !■  appKtat  br  nferenoa  to  the 
following  pforlriou  of  tke  OmiMlttitlon  : 
lim  1,  of  ttw  l«t  ai'tide,  dedarei  that  mU  ] 
lUira  powers  granted  bf  the  Coiutitntton 
bo  THUd  in  Um  C<Higreu  of  the  United  States. 
BtcUoD  8,  of  the  earn*  article,  ennmeratea  the 
powera  gnnted  to  the  CtMigtm,  and  oooclndei 
the  ainnMiatltat  with  a  gnnt  of  power  "  To 
make  (dl  lawa  which  Bhul  be  necBuary  and 
proper  to  carry  into  execution  the  foregdng 
powers  and  all  other  power*  verted  br  the  C<m- 
lUtutlon  in  the  Qoremment  of  the  United 
Biaiea,  orinnnTdepartmaitorofflcertbereof." 
Article  X.,  td  the  AmendmenlBtotbe  ConaUtu- 
Hon,  dedarea  that  "  The  powers  not  delegated 
to  the  Unhed  States  Ij  the  Constitution,  nor 
pnddUtedt^ittotheBtaMe,  are  reserved  t"^- 
SWei  nxpecilvelj  or  to  the  people." 

Jfr.  Jwrnw  Btory,  inhisCommentarieaonthe 
CoDsdtutlon,  Mja: 

"Whenever,  ther^ore,  a questton arises  con- 
ceniing  the  constJtutioaalltf  of  a  particular 
power,  the  lint  question  Is,  whether  the  power 
be  npresaed  in  the  Constitutioa.  If  It  be,  the 
QDeBtlon  It  decided.  If  it  be  not  expressed, 
tha  next  tnquliy  most  be,  whether  it  is  prop- 
erly  an  Indnent  to  an  express  power  and  neo- 
mmry  to  it*  execntlou.  If  It  be,  then  it  maj 
be  exendsed  b7  Ccngress.  If  not,  Googres*  can- 
not exerdae  It."  Section  134S,  referring  to  Vir- 
ginia RqMHts  and  Besolutlons,  January,  1800, 
pp.  tS,  M ;  President  Monroe'*  Exposition  and 
MMBge  of  Hay 4,  18SS,  p.  47;  1  Tuck.  Bl. 
ComTApp., 887,888;  SHanh.  Wash.  App.,  ». 
I ;  1  H^Uton^a  Worfc^  117,  121. 

The  demurrer  filed  to  the  Indictment  In  this 
tlooa  the  power  of  CmgiBSB  to  pass  the 

r  wUch  UM  Indictment  was  found.  It 

li,  therefore,  necessary  to  aeardi  the  Constitu- 
tion to  aeoertain  whrther  or  not  the  power  is 


any  reference  to  the  qoestloD  in  hand.  These 
■te  section  S  of  artlde  4  of  the  original  Cmistl- 
tntkw,  and  the  18th,  14th  and  fSth  Amend- 
[IST]  meats.  It  will  be  convenient  to  consider  thne 
in  the  inverse  of  the  order  slated. 
It  is  dear  that  the  16th  Amendment  can  have 


*t3 


w,  98 

.,,     - right 

d  State*  to  vote.  It  does 


OeOdlanA,  08U.  8.,54arXXIII..S88];a  C, 
1  WoodL  SOe.  Section  6619  of  the  Revised 
Btatutee  has  no  reference  to  this  right.  The 
right  guiantied  by  ttie  l&th  Amondment  la 
protected  liy  other  legialatioa  of  Cragreea, 
namely :  by  section*  4  and  6  of  the  Act  of  Hay 
ei.  1B10.  »BtaL  at  L.,  140,  and  now  embodied 
hi  sectioos  11906  and  6007  Itevised  Slatuiee. 

Section  0610,  occoiding  to  the  theory  of  the 
pnsecutioD  and  as  appears  by  its  terms,  was 
fianied  to  protect  fn>m  invasion  by  private  per- 
BotM,  tbe  equal  privileges  and  immuoities  under 
BasUOmk 


the  laws,  of  aQ  paaona  and  dassea  of  persons. 
It  leqnltes  no  argument  to  show  that  such  a  law 
cannot  he  founded  on  a  clause  of  the  Constitu- 
tion whose  sole  object  is  to  iMOtect  from  denial 
or  abridgntent,  by  the  United  Statea  or  Slates, 
on  account  of  race,  color  or  previous  condition 
of  servitude,  the  right  of  dtizeus  of  the  United 
States  to  vote. 

It  is,  however,  strenuously  insisted  that  tbe 
l^slation  under  conrfdeiatloh  finds  Its  warrant 
In  the  1st  and  6th  sections  of  the  14th  Amend- 
ment The  1st  section  declares  "  All  penons 
bom  or  naturalised  In  the  United  States  and 
subject  to  the  jurisdiction  thereof,  are  citizens 
of  the  United  Statea  and  of  the  Slate  wheichi 
theyreaide.  Ho  State  shall  make  or  enforce  any 
law  which  shall  abridge  tbe  privities  or  im- 
munities of  citixens  of  tlie  United  Stales ;  nor 
shall  any  State  deprive  any  pemm  of  life,  lib- 
erty or  property,  without  due  proceaa  of  law  ; 
nor  deny  to  any  person  within  its  Jurisdiction 
the  eqoel  pfotectioa  of  the  laws." 

The  6th  section  declares  "The  Congress  shall 
have  power  to  enforce  1^  appropriate  legisla- 
tioo  the  provisioas  of  this  Amendment." 

It  Is  perfectly  clear,  from  the  language  of  the  '6381 
Ist  section,  that  Its  pnrpoae  also  was  to  place  a 
restraint  imon  the  action  of  the  State*.  In  the 
aiamhter^anue  Quel,  16  WalL,  86  [BS  V.  6., 
XXL,  8941,  it  was  held  by  the  majority  <rf  the 
court,  speaking  thiouj^  Mr.  JuMtt  HiUer,  that 
the  object  of  the  8d  clause  (d  the  let  section 
of  the  1 4th  AroeDdment  WM  to  protect,  from  the 
hostile  legislation  of  the  Btate*.  the  privileges 
and  immunltiee  of  dtieena  of  tha  United  State*, 
and  this  wa*  conceded  tqrJA-.AA'MFleld, who 
expressed  the  view*  of  the  dissenting  Justices 
In  that  case.  In  tbe  same  case,  the  court,  re- 
ferring to  the  14th  At"^"'^""*"*^  said  that  * '  If 
the  Statea  do  not  conform  thdr  Uw*  to  its  re- 
qniiemoits,  then,  by  the  6thtectioD  of  the  arti- 
cle of  Amendment,  Congress  was  authorized  to 
enforce  It  by  suitable  legislation." 

The  purpose  and  effect  of  the  two  sections  of 
the  14tn  Amendment  above  quoted  were  clear- 
ly deOned  by  Mr.  Juttiee  Bradley  bi  tbe  case  of 
U.  S.  V.  OntOMank,!  Woods,  816,  as  follows: 
"It  1b  a  guantn^  of  protection  tKtinM  the  acts 
of  the  Btate  Oovemment  itself.  It  Is  a  guaranty 
against  the  exertion  of  arbitiaiy  and  tyrannicu 
power  on  the  part  of  the  Oavemment  and  Leg- 
Islalure  of  tbe  State;  not  a  guaranty  against  the 
commiseloo  of  Individual  odtenaes;  and  the  pow- 
er of  Congress,  wlMther  express  or  implied,  to 
l^ielale  for  tlte  enforcement  of  such  aguannty 

•"oe*  not  exter-*  ■-  ■•■ •  ' —  '—  -■-- 

appressiono: 
niorcement  ( 

nor  authorine  Congrtos  t(  , 

that  the  guannty  itsdf  supposes  It  to  be  the 
duty  of  tbe  Btate  to  perfor.-i  and  which  it  r 


to  this  court,  the  same  view  was  taken  here. 
The  Chitf  Jiuliee,  delivering  the  opinion  of  tbe 
court  in  that  case  said:  "The  14th  Amendment 
pioliiUts  a  State  from  depriving  any  person  of 
life.  Uberty  or  property  without  due  process  of 
law,  or  from  denying  to  any  person  the  equal 
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tbe  Btatet  upon  the  fandamental  rlgbta  which 
MonK  to  everrdtlEen  as  »  member  of  todetjr. 
[B39]1^Qutf  of  protecdiig  all  Its  citlzena  hi  tbe  en- 
joyment of  an  equslft;  of  rights  wuorlgi&Allf 
anunud  bj  the  State*,  ana  it  remains  tbrae. 
Tbe  only  obligation  Kstlng  imon  the  United 
State*  Is  to  Bee  that  tbe  States  do  not  deny  the 
il^L  This  the  Amendment  guaisnties  and  no 
more.  Tbe  power  of  tbe  Na^uul  Ooremment 
Is  limited  to  this  guanaty."  9S  U.  S.,  643 
rXXIIL,5B8]. 

Solo  Vireiaiay.mim,tOOV.B..9W[XXV.. 
MT],  It  WBB  declared  by  this  court,  speaking 


private  indlTlduals. 

These  authorities  show  coochislTcly  that  the 
l^slatlon  under  consideration  flnds  no  war- 
rant for  Its  enactment  In  the  14th  Amendment. 

The  language  of  the  Amendment  does  not 
leave  this  subject  in  doubt.  When  the  Bute  has 


abridging  the  privileges  or  immunities  of  citi- 
zens of  the  Umted  Slateai  when  no  one  of  its 
depanmenta  hss  deprived  any  person  of  life, 
litiertT  or  property,  without  due  process  of  hiw, 
nor  denied  to  any  person  within  its  jurisdidioa 
tbe  equal  protecUon  of  tbe  laws;  when,  on  Ibe 
conlraiT,  the  laws  of  the  State,  as  enacted  br  lis 
legislative  and  coustmed  bj  Its  judicial  and  ad- 


Amendment  Imposes  no  duty  and  confers  ito 
power  upon  Congress, 

Section  BS19  of  the  Revised  Statntes  Is  not 
limited  to  take  eflect  only  in  ctue  tbe  Btaieahali 
abridge  tbe  privileges  or  immunities  of  citizens 
of  the  United  Stat»,  or  deprive  any  person  of 


tion  of  the  laws.  It  applies,  no  matter  how  well 
tbe  Btate  miqr  have  pmormed  its  duty.  Under 
it,  iffivate  persons  are  liable  to  punishment  for 
conspiring  to  deprive  »aj  one  of  the  equal  pro- 
tection of  the  laws  enacted  by  the  State. 

In  the  Indictment  In  .this  esse,  for  Instance, 
which  would  be  a  good  lodlctmeDt  tuder  the 
law,  If  the  law  itself  were  valid,  there  ia  no  in- 
timation that  tbe  State  of  Tennessee  has  passed 
[6401  '"■J  ''^  ^^  ^""^  '"f  "^  forUdden  by  the  IMi 
Amendment.  On  tbe  contrary,  tbe  spuianten 
of  the  charge  against  the  accuaed  is,  that  th^ 
cons[dTed  to  deprive  certain  ddzena  of  the 
United  Stales  and  of  the  State  of  Tenneasee  of 
the  equal  protection  accorded  them  t^  the  laws 
of  Tenneasee. 

As,  therefore,  the  sectioa  of  tbe  law  onder 
considoration  Is  directed  exclusively  asalnst  the 
action  of  privato  peisone,  without  reference  to 
the  laws  ot  tbe  States  or  their  administration  by 
tbe  offlcers  of  the  Slate,  we  are  dear  In  the 
ofrinlon  that  It  Is  not  warranted  by  any  clause 
in  the  14th  Amendment  to  the  ConaUtution. 

Weare  next  to  consider  whether  tbe  18th 
Amendment  to  tbe  Constitution  furnishes  au- 
thority for  tbe  enactment  of  the  law  under  re- 
view, ThisAmendmentdeclares  that  "Neither 
alavery  nor  lovolunlary  servitude,  eicept  as  a 
punishment  ot  crime  whereof  the  party  shall 
have  been  duly  convicted,  shall  ezUt  within  the 
United  States  or  any  place  subject  to  their  juris- 


dlction."  "Congress shall  have  power  to  enforce 
this  attlcia  by  appropriate  ledabtlon." 

It  is  clear  that  this  Amendment,  beeidM  abol- 
tshing  forever  siavety  and  involuntaij  servi- 
tude within  the  United  States,  gives  power  to 
Ccmsress  to  protect  all  peraotis  within  Uie  Juito- 


dicthm  of  the  United  States  from  belog  In  aav 
waj  subjected  to  slavery  or  Inrolunta^  servi- 
tude, except  as  a  ponlsbment  tor  crime,  and  in 
the  enJoTinent  of  that  freedom  which  it  was  the 
object  of  the  Amendment  to  secure.  Mr.JiuMtt 
Swarne,  in  U.B.  v.iUod«,l  Abb.U.  S..28i  Mr. 
i/u«(i!M Bradley,  in  t7.S.v.OuttaAank,i  Wooda, 

uoe. 

has,  by  virtue  ot  this  Amendmeut, 

that  all  persons  wllUa  tbe  Jurisdiction 

of  the  United  Slates  shaU  have  the  same  right  In 
every  State  and  Territory  to  make  and  eUtorce 
contracu,  to  sue,  be  paruee,  give  evidence,  and 
to  the  full  and  equal  benefit  in  all  laws  and  pro- 
ceedings for  the  sectuity  of  penona  and  prop- 
erty as  is  enjoyed  by  white  atlzens.and  shall  be 
subject  to  like  punishment,  pains,  penalties, 
taxes,  licenses  and  exactions  of  every  kind,  and 
no  other.  Act  of  April  9,  1866,  sec.  1. 14  Stat, 
at  L.,  S7. 

But  the  question  with  which  we  have  (o  deal 
Is;  does  tbe  18lb  Amendment  warrant  the  en-  [Ml] 
actmentof  section  S519of  the  Revised  Statuteal 
We  are  of  opinion  that  It  does  not.  Our  conclu* 
sion  is  based  on  tbe  fact  that  the  provisions  of 
that  section  are  broader  than  the  i8th  Amend* 
meot  would  iustify.  Under  that  section,  11 
would  be  an  offense  fortwo  or  more  white  per^ 
sous  to  conffliiie,  etc.,  for  the  purpose  <rf  de> 
priving  another  white  person  of  the  equal  pro- 
tection of  the  laws.  It  would  be  an  olfenat 
for  two  or  more  colored  persons,  enfranchised 
slaveB,to  conspire  with  the  same  purpoae  againal 
a  white  dtiien  or  against  another  G<dored  citi- 
zen who  had  never  been  a  slave.  Even  if  tbit 
Amendment  Is  luld  lo  be  directed  a^inst  tbe 
action  of  private  individuals,  as  well  as  againal 
the  action  of  the  States  and  United  Btatea,  the 
law  under  consideration  covers  cases  both  witliln 
and  without  the  provirions  of  tbe  Amendment. 
It  covers  any  oonmiracy  between  two  free  white 
men  against  anotho'  free  while  man  to  deprive 
the  latter  of  any  right  accorded  him  tv  the  lawe 
of  tbe  State  or  of  the  Utdted  States.  A  law  un- 
der which  two  or  more  free  white  private  dtJ- 
zens  could  be  punished  for  conspiring  or  goln^ 
in  disguise  for  the  purpose  of  dqtrivinganothei 
foee  wtdte  dtiien  <^  a  right  acG(»ded  by  tbe  law 
of  the  State  to  all  clasaee  of  penons,  as,  for  in- 
stance, the  right  to  make  a  contract,  bring  ■ 
suit,  or  nve  evidence,  clearly  cannot  be  author- 
ized by  Oie  Amendment  which  dmply  pnddUta 
stavery  and  invtdunlary  servimde. 

Those  provisions  <h  tbe  law,  which  are 
broader  than  is  warranted  by  tbe  article  of  Uw 
Constitution  by  whkh  they  are  supposed  to  tw 
authorized,  cannot  be  sustained. 

Upon  this  question,  the  caae  of  17.  A  v.  Aoeae, 
eS  U.  8.,  214|XXm.,  6«81,  is  Inpohit.  In  thnt 
case,  this  court  had  under  oonsldeiatlou  the 
constitutionality  of  the  8d  and  4th  sections  of 
the  Act  of  Hay  81, 1870, 16  Stat,  at  L.,  140,  nod 
now  conslitutfng  sections  3007,  BOOS  and  OSOB, 
Revised  Statutes.  The  8d  section  of  the  Act 
made  it  an  offenie  for  any  Judge,  Inspector  or 
other  olBcer  of  election,  whose  duty  it  was,  un- 
der the  drcumstances  therdn  stated,  to  receive 

108  r.  s. 
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ana  count  the  vote  of  any  dtlzeti,  to  wron^ullj 
refuse  U>  receive  and  count  the  some:  and  the 
4th  section  made  it  an  oflenae  for  any  penoa 
br  force,  bribeij  or  other  unlawful  meaDH  to 
IHIIhlnder  or  delaf  any  citizen  from  doing  any  act 
nquired  to  lie  done  to  qualify  him  to  vole,  or 
from  voting  st  any  election. 

The  Indictment  in  the  case  charged  two  In- 
ipectora  of  a  municipal  election  in  the  Stat«  of 


citizen  of  the  United  States,  of  Airicsn  descent. 
It  was  contended  by  the  defendants,  that  it  was 
not  within  ttie  constitutional  power  of  Congress 
lo  pass  the  section  upon  wlilch  the  indictment 
was  based.  The  attempt  WM  made  by  the  coun- 
«I  for  the  United  States  lo  sustain  the  law  as 
warranted  by  the  l<tth  Amendment  to  tho  Con- 
stitutioD  of  the  United  States.  .But  this  court 
Iteld  it  not  to  be  appropriate  legislation  under 
that  Amendment.  Tlie  ground  of  the  decision 
was  that  the  sections  referred  to  were  broad 
enough,  not  only  to  punish  those  who  hindered 
aod  delayed  tlie  enfranchised,  colored  citizen 
from  voting,  on  account  of  his  race,  color,  or 
previousconditlonof  servitude,  hut  also  those 
who  hindered  or  delayed  the  free.wliite  ciKzcn. 
The  court,  speaking  by  the  0/iitfJruike,  said: 
"Itwouldcertainly  be  dangerous  If  the  Legis^ 
bture  could  set  a  not  large  enough  to  oilcU  all 
possible  offenders,  and  leave  it  to  the 


would,  to  some  extent,  substitute  the  Judicial 
for  the  Legislative  Department  of  the  Qovern- 
menL  The  courts  enforce  the  legislative  will, 
when  ascertained,  if  within  the  constitutional 
grant  of  power.  But  if  Congress  steps  outside 
of  its  constitutional  limitation  and  attempts 
that  which  is  bevond  its  reach,  the  courLt  are 
authorized  to  and  when  called  upon  must  sn- 
aul  Its  eDcroachmenl  upon  the  reserved  rights 
of  the  States  and  the  people." 

And  the  court  declared  that  It  could  not 
Bmit  the  statute  so  as  to  bring  It  within  the 
cottstitntlonal  power  of  Congress,  and  con- 
duded:  "  We  must,  therefore,  decide  that  Con- 
gress has  not  as  yet  provided,  by  appropriate 
legislation,  for  the  punishment  oi  the  offenses 
barged  In  the  indictment." 

This  decision  is  in  point,  and  applying  the 
principle  established  by  it,  it  Is  clear  that  the 
lesislirtion  now  under  consideration  caimot  be 
sustained  by  reference  to  the  ISth  Amendment 
to  the  Constitution. 

There  is  another  view  which  strengthens  this 
lul  concltuloti.  If  Congress  baa  constitutional  au- 
thority, under  Ihe  ISth  Amendment,  to  punish 
a  conspiracy  between  two  persons  lo  do  an  un- 
lawful act,  it  can  punish  die  act  Itself,  whether 
done  by  one  or  more  persona. 

A  private  person  cannot  make  constitutions 
nor  laws,  nor  can  be  with  authority  construe 
them,  nor  can  he  administer  or  execute  them. 
The  only  way,  therefore,  in  which  one  private 
person  can  deprive  another  of  the  eriual  pro- 
tection of  the  laws  is  by  the  commission  of 
some  offense  against  the  lews  which  protect  the 
rights  of  persona,  as  by  theft,  bun[lary,  arson, 
Ubel,  sHault  or  murder.  If,  there^re,  we  bold 
that  sectton  6910  Is  warranted  by  the  18th 
Ammdment,  we  should,  by  virtue  of  ttut 
Amendment,  accord  to  Congress  the  power  to 
See  IB  Oira 


punish  e' 

Thus,  under  a  provision  of  the  Conatitutioa 
which  simply  abolished  slavery  and  involuD- 
taiy  servitude,  we  should,  with  few  ezcepttona, 
invest  Congress  with  power  over  the  whole  cata- 
logue of  crimes.  A  construction  of  the  Amend- 
ment which  leads  to  such  a  result  Is  clearly  im- 

There  la  only  one  Other  clause  in  the  Consti- 
tution of  the  Lnited  States  which  can,  in  any 
degree,  be  supposed  to  suslain  the  section  un- 
der consideration,  namely:  the  Sd  section  of 
article  4,  which  declares  that  "  The  citizens  of 
each  St^  shall  be  entitled  to  all  the  privileges 
and  immunitiesofcitizens  of  the  several  Statta." 
But  this  section,  like  the  14th  Amendment,  is 
directed  againat  stale  action.  Its  object  is  lo 
place  the  citizens  of  eat^h  State  upon  the  same 
tooting  with  citizens  of  other  States,  and  inhibit 
discriminative  legislation  against  them  by  other 
Slates,  ftiai  V.  Virmnia.S  Wall,,  168  (75  U. 
S.,  XIX,,  357], 

Referring  to  the  same  provision  of  the  Con- 
stitution, this  court  said,  in  the  SlattgRler-SovM 
Ca»e»,  ubi  twpra,  that  it  "  Did  not  create  those 
rights  which  it  called  privileges  and  immuni- 
ties of  citizens  of  the  States.  It  threw  around 
ibem  in  that  clause  no  security  for  the  citizen 
of  the  State  in  which  they  were  claimed  or  exer- 
cised. Nor  did  it  profess  to  control  the  power 
of  the  state  govemmenls  over  its  own  ciUzens, 
Its  sole  purpose  was  to  declare  to  the  sevcnl 
States  tliat  whatever  those  rights,  as  you  grant 
or  establish  Ibem  to  your  own  citizens,  or  as  [6441 
you  limit  or  qualify  or  impose  reatriclions  on 
their  exercise,  the  same,  neither  more  nor  less, 
shall  be  the  meaauie  of  the  rights  of  cltizensof 
Other  States  within  jour  jurisdiction," 

It  was  never  supposed  that  the  section  under 
consideration  conferred  on  Congress  the  power 
U>  enact  a  law  which  would  punish  a  private 
citizen  for  an  invasion  of  the  riffhls  of  his  fel- 
low citizen,  conferred  by  the  State  of  which 
they  were  both  residents  on  all  its  citizens  alike, 

Wehavc,  therefore,  been  unabletoflnd  anycon- 
Rtitutlonai  authority  for  the  enactment  of  section 
Uie  of  the  Revised  Statutes.  The  decisions  of 
this  court  above  referred  to  leave  no  constitu- 
tional ground  for  the  Act  to  stand  on. 

Tltt  poiTlt  in  referenet  la  uAkA  tht  Jvdget  of 
Oie  Circuit  Court  ven  ^vided  in  opinion  mutt, 
therefore,  be  deddtd  agaiiut  Oit  eontUtuUoiuUiUi 
of  ae  lav,. 

Trueoop7.    Tost; 

James  B.  HoKenney,  Clerk,  Sup.  Oourt,  D.  8. 

Dissenting,  Jfr.  Jtutict  ""'n-i 

Cfted-ioa  C.  B.,  U ;  US  U.  8.,  aoT. 


ANDREW  ALBRIGHT  et  al.,  Aj^/U..       [ei3] 

ANDREW  TEAS. 

(See  6.  C,  IS  Otto,  tO-teO.) 
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, -:..■-  {bem {be  Miht . 

wlntbennlled8lataaOtHir&,beMtMei>er- 

talD  snoda,  whlob  tbey  nwnrloJ  were  made  under 

tbe  other  patenla.  vere  aaerted  bf  the  plalntlit  to 

be  realljr  made  under  bli. 
S.  Tbe  oontrovcny,  at  to  wbetber  oartaln  loods 

muiuftotiuwt  by  defendant  embody  tbe  luveDUon 

covered  by  the  plalutiffs'  patenla,  doe«  not  neoea- 

htUt  Involve  a  oonstructfon  of  tbe  patenu. 
[No.    II84.1 

A^aneei  and  mbmitted,  vnaer  Std  Rait,  Jan. 
8,  1883.     Dtcided  Jan.  22,  S889. 

APPEALfromltieClrcultCourtoftheUaited 
Stales  for  tbe  District  of  New  Jersey. 
The  history  and  facta  fully  appear  in  the 

Statement  of  the  case  bvJTr.  ./ujMeaWoodBi 

This  was  a  suit  In  equity,  originally  brought 

In  the  Court  of  Cliancery  of  the  State  of  New 

Jersey  bv  Andiew  Teas,  the  appellee,  as^nst 


alleged  that  Teas  was  the  Inventor  and  patentee 
of  certain  ImprDvementa  in  coach  pads,  hanieaa 
■iddlea,  utd  saddle  trees,  covered  \>j  three  cer- 
tain letteia  patent  Issued  to  bim;  that,  <oii  Feb- 
ruary 1,  187S,  he  made  an  agreement  In  vrltiniT 
(•f  that  date  with  Allni^t  and  Caboooe.wlilch 
WBsiDBubstanceasfi^loWB:  Teas  agreed  on  his 
part  to  make  aMignrneDts  of  said  lettets  patent 
to  Albrlgtit  and  Cahoone,  and  also  of  certain 
other  lettns  patent  for  which  be  had  made  op- 
plicatiou  to  llie  Patent  Olfice,  and  also  of  any 
other  patents  which  be  might  ohtain  for  Im- 
provemenle  In  rig  saddles  and  coach  pads  for 
harneM;  in  considaMian  whereof,  Albrightand 
Cataoone  agreed  that  they  would  tise  their  best 
endeavors  to  bare  the  aloreaatd  inventions 
worked,  goods  monufactoied  and  aidd  to  tbe 
best  advantage  of  themaelves  aiid  said  TeaB,aod 
to  pay  Teas  certain  specified  royalties  for  tbe 
use  of  the  patented  improvements,  vsA  pay  all 
Just  and  necessary  expenses  for  tbe  purpose  c^ 
procuring  and  sastuning  all  of  said  letter* 
patent  anfaut  infringers,  provided  it  be  for  tbe 
mutual  intereete  and  financial  beneflts  to  all  Uie 
partlea  to  the  agreemeat. 
The  bill  furt&r  alleged  that  Teas  did  anign 


large  amount  of  goods,  in  which  tbe  improve- 
ments covered  by  the  patents  of  complainant 
were  used,had  been  manufactured  by  Albright 
and  Cahoone  under  the  name  of  tbe  Cahoone 
Manufacturing  Company,  and  by  Tompkins, 
Albright  and  Cahoone,  under  the  firm  name  of 
Samuel  E.  Tompkins,  Cabooue&Co.;  that  the 
[6141  defendanLs  had  failed  to  render  proper  state- 
ments of  tbe  quantity  of  goods  maniuactured 
by  them;  that  complainant  beUeved  there  was 
a  Inrae  amount  due  him  under  laid  contract  for 
rojaliies.  and  that  he  bad  tried  without  success 
to  obtain  an  fnspection  of  the  account  books  of 
defendants  to  ascertain  what  was  so  due  him. 

The  bill  prayed  for  discovery,  tor  an  account 
of  tbe  sums  due  tbe  complainant  for  royalties 
under  said  contract,  and  for  a  decree  against  Al- 
bright and  Cahoone  fur  the  amount  found  to  be 
8M 


due  from  them  to  blm  on  said  aecount  and  for 
general  relief. 

Albright  and  Cahoone  filed  a  Joint  and  sev- 
eral answer  and  Tompklna  a  aenral  answo'  to 
tbebilL 

Albright  and  Cahoone,  In  their  answer,  nei- 
ther admitted  nor  denied  that  Teas  was  the 
original  inventor  of  tbe  patents  assigned  to 
them,  but  they  denied  that  be  hod  not  free  ac- 
cess to  Uielr  books  of  account.  Th^  averred 
that  they  had  rendered  full  oocoonta  and  made 


Tea^  and  from  unfounded  doimsV  _^  _ 
his  rights  under  It;  that  at  tbe  time  u  tbe  agn 
ment  they  were  In  litigation  with  Tompkins  in 


and  rivolir  Impaired  tbe  business  of  all  three, 
and  that  In  October,  1877,  the;  settled  thdrdif- 
ferences  with  TonpUos  and  united  tbeir  busi- 
ness with  his,  and  It  had  vince  been  carried  <n 
by  the  firm  of  Tompkins,  Cahoone  &  Co., which 
had  been  entitled  to  use  all  tbe  patents  of  bolb 
parties,  and  that  the  new  firm  nad  manufoct- 
ured  many  goods  without  employing  any  of 
the  improTemenls  described  In  the  patenls  tH 
Tcoa,  and  bad  manufactured  many  to  which 
th^  bad  applied  the  improvement*  covered  by 
the  Teas  patenU  In  connection  with  those  cov- 
ered br  petenta  (A  Tonrpklne  and  otb«B;  Ibat 
Tompkins  bad  always  disputed  the  value  ami 
validity  of  the  Teas  patents  but  that  they,  Al- 
brirht  and  Cabooue,  hod  always  been  anxious 
to  fulfill  their  agreemrat  with  Teas,  and  hod 
paid  royalties  on  alt  goods  to  tbe  manufacture 


br  tbe  Teas  patents  bad  been  aM>lied;  and  that 
if  Teas  claimed  more.  It  was  because  he  insisted 
that  good*  made  under  the  patents  of  Tomp-  raiKi 
kins  woe  Infringements  on  bis  patents. 

Tompkfn*  lOMe  substantially  the  same  de- 
nials and  averments  in  his  answer.  He  also 
averred  that  he  was  not  a  party  to  tbe  i^reemeiit 
with  Teas,  ahd  denied  all  owgatioo*  tmder  it. 
"  hadalw 


ithXea*. 

ealkund 


that  though  he  hadalway*  disputed 
me  Tauany  of  the  Tm*  patents,  be  had  desired 
to  enable  his  partners,  iJbrighl  and  Cahotme, 
fairly  to  fulfit  their  ureement  with  Teas,  and 
that  it  hod  been  (ulflued,  and  all  moneys  had 
been  paid  him  to  which  be  was  entitled  for 
goods  made  under  his  patents. 

Replications  were  filed  to  these  anawei^aDd 
tbe  parties  proceeded  to  take  testimony.  While 
the  taking  of  the  testimony  was  going  on,  aomo 
correspondence  took  place  between  the  counsel 
of  the  parties.  In  which  counsd  for  defendants 
specified  a  lai^  number  of  articles  which  tbey 
admitted  that  the  defendants  were  manufactur- 
ing under  tbe  Teas  mtenis,  and  gave  a  list  of 
nineteen  other  artioea  manufactured  \fy  the  de- 
fendants, wblcb  tbey  contended  were  not  made 
under  the  Teas  patents,  and  did  not,  Iberefore, 
fall  within  the  agreement  between  Teas  and  Al- 
brij^tand  Cahoone.  Thereupon  tbe  defend- 
ants filed  a  petition  for  the  removal  of  the  cause 
to  the  Circuit  Court  of  the  United  States,  fai 
which  they  alleged  that  all  the  parties  to  the  suit 
were  dtlzeiu  oftba  State  of  New  Jeieey,  but 
106  U.  8. 
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that  the  adt  ms  one  Biisiag  nnder  the  patent 
laws  of  the  United  Stales,  and  exdudvely  with- 
in the  cognizance  (^  the  Couila  of  the  United 
States,  and  removsble  under  the  Act  ol  March 
8,1875, 18  Stat,  at  L.  ,470.  Upon  thU  petition  the 
canse  waa  remoTed  to  the  Circuit  Court  of  the 
United  States  for  the  Dijitrtct  of  New  Jency. 

I  B;  conaent  of  partiea,  an  interlocutoir  order 

waaraode  in  theCircuit  Court  referring  the  cause 
to  B  master  to  report  the  amount  due  the  com- 
pUinant,  if  anytninK,  for  royaltj  upon  the  ar- 

'  tides,  enumerating  mem,  in  Uie  manufacture  of 

!  which  the  palenled  improvements  of  the  com- 

I  pUinant  were  uned. 

Upon  flnol  hearing,  the  leatimoof  having 
been  closed,  the  counsel  for  the  compl^nont 
mored  the  Circuit  Court  to  remand  the  cause  to 
the  Stale  Court  of  Chancery,  and  the  court  de- 

I  daring  its  opinion  to  be  tiiat  the  suit  was  not 

I  one  Knslng  under  any  of  the  lawa  of  the  United 

States,  but  waaone  over  which  theUnlted  Stales 
Courts  liad  no  jurisdiction,  and  that  it  was  a 
niit  for  an  accounting  and  relief  for  the  settle- 
ItlS]  ment  of  coDtroveraieaunderacontractof  which 
the  State  Courts  had  full  cognizance,  ordered 

I  the  cause  to  be  remanded  to  the  StMe  Court. 

To  obtain  a  review  of  this  order,  the  present  ap- 
peal was  taken  by  Tomplcine,  Albright  and  Ca- 
boone,  defendants  in  the  Circuit  Court. 

Matrt.  A.  Q.  K«Mibflr  and  J.  C.  Cl»r- 
toB,  for  appellants. 

Meun.  waiter  H.  Smith  and  King  & 
Woodruff,  for  appellee. 

Mr.  Juttiee  Woods  delivered  the  opinion  of 
the  court: 

The  contention  of  the  appellants  Is,  that  the 
case  is  one  "  arising  under  the  •  •  ■  laws 
of  the  United  States,"  and  was,  there  forejprop- 
erly  removable  from  the  State  to  the  United 
Slates  Courts,  and  should  not  have  been  ro- 
nuuded. 

It  Is  clear,  from  au  Inspection  of  the  bill  and 
■i>awers,UMt  the  case  is  founded  upon  the  f^ree- 
ment  In  writing  between  the  appellee  and  the 
wpellants,  Albright  and  Cahoone,  by  which 
the  former,  for  a  consideration  therein  specified, 
transferred  to  fbc  latter  his  interest  In  certain 
letters  patent.  The  suit  was  brought  to  reoover 
tlie  consideration  for  this  transfer,  and  was  not 
band  on  the  letters  patent. 

The  appellants  insist,  however,  that  evidence 
was  taken  in  the  cause  by  the  appellee  for  the 
poipoae  of  proving  tLat  they  wetc  using  his  pa- 
tenled  Improvemeata  in  the  manufacture  of 
goods  for  which  they  paid  him  no  royalty,  and 
which  ttwy  contended  did  oot  embotiy  the  Im- 
pravements covered  byhtapatentsithattbeles' 
I  ilinony  developed  a  controversy  between  the 

I  portiee,  on  the  question  whether  the  goods  man- 

I  ufacturtd  bjr  tM  appel'auts  under  the  Tomp- 

I  kins  and  other  patents  owned  by  them,  were  or 

j  were  Dot  infringementa  on  the  patents  of  appel- 

I  iee;  consequently,  that   questions  of  infrln^ 

ment  and  of  the  construction  of  the  claims  of 
avpdlee's  patents  were  necesRaiily  Involved  In 
the  case  and,  therefore,  il  was  one  arising  un- 
der the  patent  laws  of  the  United  SUtes. 

We  search  the  bill  of  complaint  in  vain,  to 
*nd  any  averments  raising  these  questions.  II 
nskea  do  issue  touching  tne  construction  of  the 
PMenta  gmnted  thi-  nppellcc,  or  their  validity, 
wtheiiinfringemeDt.  The  only  complaint  maile 
SnMOito. 


Id  the  bill  is  that  the  amiellants  were  fiwida- 
lently  excluding  the  app^lee  from  an  Inqwctlon 
of  their  boofcs  of  account,  and  refusing  to  p&y 
him  the  sums  due  for  royalties  under  his  con- 
tract. And  the  prayer  of  the  bill  was  for  a  dia-  [S17] 
cnvery,  an  account  of  what  waa  due  appellee 
under  bis  contract,  andadecreeforlheamount 
found  to  be  due  him. 

On  the  face  of  the  bill,  therefoie,  the  case  Is 
not  one  arising  under  tKe  patent  laws  of  the 
United  States.  Wilton  v.  San^ord,  10  How., 
99. 

The  testimony  on  which  appellants  rely,  to 
show  tiie  jiiiiBaiction  of  the  Circuit  Court,  is 
not  before  us;  but  conceding  that  It  discloses 
the  controveray,wblch  appeliants  assert  it  does, 
the  question  arises:  does  this  fact  give  the  Courts 
of  the  United  States  jurisdiction  of  the  cose! 

Tompkins  Is  the  only  one  of  the  appellants 
who  questions  the  validity  of  the  oppellee's  pa- 
tents. But  be  is  not  a  ptuty  to  the  contract  be- 
tween appellee  and  Albright  and  Cahoone,  and 
no  relief  la  prayed  against  him  by  the  Mil;  and 
though  he  says  in  his  answer  that  he  had  always 
disputed  the  value  and  validity  of  the  patents  of 
appellee,  he  raises  no  issues  thereou.  The  tact 
that  be  Is  made  a  party  defendant  to  the  bill 
can,  thuref  ore,  have  no  effect  on  the  question  in 

In  passing  on  the  question  of  furiBdlction,tlie 
case  Is  to  he  considered  as  If  Aliiright  and  Ca- 
hoone were  the  onlv  defendants. 

The  appellee,  before  the  commencement  of 
the  suit,  sold  and  transferred  to  Albright  and 
Cahoone  all  his  title  and  Interest  In  the  inven- 
tions covered  by  his  patents.  The  transfer  was 
absolute  and  uncondi^onal.  No  right,  there- 
fore, secured  to  the  appellee  in  the  p^ut  by 
any  Act  of  Congress  runalned  In  him.  *He  bad 
un  right  to  prosecute  anyone  for  Infringements 
of  his  patents  nor  to  demand  damages  therefor 
nor  an  account  of  profits. 

entitled  to  the  royalties  secured  by 


answer  of  Albright  and  Cahoone  was  slihplT 
this:  what  is  the  sumdue  the  appellee  from  Al- 
bright and  Cahoone  for  bis  royalties  under  hia 
contmct?  In  aBcertainlnfir  ttau  amount  it,  of 
course,  became  necessary  toinqulre,  what  goods 
were  manufactured  bv  the  appeUants  under 
thcpatentsoFtheappelleel  In  prosecuting  this 
inquiry  an  incidental  question  might  arise, 
namely:  what  goods  were  manufactured  by  the 
appellants  under  other  patents  of  which  they  _ 
were  the  owners  or  licensees?  But  this  Inci-  1818] 
dental  and  collateral  Inquiry  does  not  change 
the  nature  of  the  litigation.  The  fact  that  Al- 
bright and  Cahoone  bad  licenses  to  use  other 
patents  under  which  they  were  manufacturing 
goods,  does  not  give  them  the  right  to  litigate 
'  '    the  United  States  Courts  because 


illv  made  under  his.     The  suit.uotwlth- 

staoding  the  collateral  inquiry,  still  remains  a 
suit  on  the  contract  to  recover  royalties,  and 
not  a  suit  upon  the  letters  patent.  It  arises 
soldy  upon  tnecontract  and  not  upon  the  patent 
laws  of  the  United  States. 

In  fact  it  does  not  appear  that  there  Is  anv 
dispute  whatever,  between  (he  parties,  in  ref- 
erence to  the  construction  of  the  patents  of  the 


,Coogf»» 
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BuTKEME  CouKT  or  THB  [JvrncD  Btatxs. 


Oot.  Tkxic, 


^ipdlee.  Tbfl  oontnvenf  between  them,  m 
■laUil  by  tbe  appdluU  IhemaelTea  b,  whether 
cerU^  gooda  mKnufactured  by  them  embodj 
the  [oTentioD  covered  by  the  •Kiellee'epUeata. 
This  does  ifOt,  DecessaiilT,  involve  a  conitmc- 
tion  of  the  patents.  Both  parties  may  agree  u 
to  nbet  the  patented  Invention  la,  and  yet  die- 
agree  on  the  inieBUon  whether  the  Invention  Is 
employed  in  aa  tnenufacture  of  certain  eped- 
Hea  Koods.  The  controveray  between  the  par- 
ties In  this  case  Is  clearly  of  the  latter  Utid. 

The  caae  cannot,  therefore,  be  «aid  to  be  one 
which  grows  out  of  the  leglalation  of  ConKreea. 


that  the  Courts  of  the  United  Stalea  had  no 
Tledlctlon  to  entertain  Ii. 

The  Gtsea  adjudged  by  this  and  other  Courta 
of  the  United  Slatea  sustain  this  conclnslon.  In 
the  case  of  Wilton  y.  San^ord,  vN  npra,  the 
object  of  tbe  bill  was  to  set  aside  a  contract 
made  by  the  appdlant  wltb  the  appellees,  by 
which  hehadgrantedthempermitdon  to  use  and 
vend  to  others  to  be  used  one  of  Woodworth'a 
l^aulng-machinee  in  the  Cities  of  New  Orleans 
and  I^ayette,  and  alao  to  obtain  an  Injunction 
[0101  *g>lnst  the  further  use  of  the  machine,  on  the 
ground  that  ft  was  an  Infringement  of  his  pa- 
tent-rights. Upon  this  cause,  the  courMpeak- 
Ing  br  J»-.  Ch&fJvtUet  Taney,  mSd:  "Thedis- 
pute  m  this  caae  does  not  arise  under  any  Act 
of  Congiees,  not  does  the  decidon  depend  upon 
the  conttractioii  of  any  law  in  relation  to  pa- 
tents. It  arises  out  of  the  contract  staled  in  the 
bill,  and  then  is  no  Act  of  ConsreBs  providing 
for  or  ruulating  contracts  of  this  Und.  The 
rights  (a  the  pities  depend  altogether  upon 
common  law  and  equity  inladples." 

The  caae  of  Otriat  v.  TOghman,  M  U.  B.. 
«47  [XXV.,  SST],  is  also  in  point.  In  that  case 
Hartell,  the  complainant,  alleged  that  he  was 
the  original  patentee  and  inventor  of  a  process 
for  cuttInK  and  engraving  atone,    ' 

and  other  hard  substances  oy  what 

the  sand  blast  process;  tbat  the  defendants  bad 
paid  him  a  conriderable  sum  for  machinea  nec- 
essary in  the  use  of  his  Invention,  and  had  also 


tween  them,  whereupon  he  bad  fOTbldden  them 
further  to  use  bis  Invention,  and  that  the  de- 
fendants bad  dlsiegorded  this  pnddMtion.  The 
bill  prayed  for  an  injunction,  an  sccour'  ~* 
profits  end  damages. 

The  defendants  admitted  the  validity  of  the 
patent,  their  use  of  it  and  thdr  liability  for  Its 
use,  undtf  theircontract  witbtbe  complainant, 
and  offered  to  perform  all  tbat  the  contract  re- 
quired them  b>  perform.  All  the  partiea  were 
citizens  of  the  same  State. 

Upon  this  case,  the  queition  of  the  Jurisdic- 
tion of  the  United  States  Courts  was  raised,  and 
this  court,  after  a  review  of  several  case*  bear- 
ing on  the  subject,  held  that  the  suit  was  not 


one  aiislDK  under  the  laws  of  the  United  StalM, 
wd  that  the  Circuit  Court  had  no  JurMictiim 
of  the  case,  and  reversed  its  decree  tmd  remand- 
ed the  cause  with  directions  to  dtaniM  the  bill. 

Tho  ailment  against  the  jurisdiction  In  tb« 
case  under  consideiaUoD  Is  stronga  than  In  the 
two  caaea  above  referred  to.  In  each  of  these 
case*  the  object  of  the  complainant  In  tiling  the 
tdll  was  to  go  behind  the  agreement,  under  [6101 
which  the  ddnidant  had  contracted,  for  the 
right  to  use  the  complalnut's  invention,  and  to 
obtain  an  Injunction  against  the  defendant  as 
an  iDfringer.    In  thia  caae,  the  smellee  admits 

"■ ' — ■  '-  be  In  force,  and  nmply  seeks  to 

—    „-Ormance. 

bMomiag  case*  dted  br  this  court  In 
MarbBv.  3%Am<inareIn  accoiS  with  the  vfewa 
we  have  expreaaed:  Ooo^ftar  v,  BtMer  Co.,  4 
Blatchf.,  SSj  Herein^  v.  Paptr  CaOar  Oo.Ji 
Blatchf.,  8B6;  Bbuuhard  v.  aproffve.  1  Cliff., 
388:  aat  V.  Whitoomi.  I  Bohnes,  B17. 

Awn  tkaantdutionM  reocAwf  bf  v,U  /bOotet 
Oat  Ae  dterM  of  tAs  Ofreuit  Cmirt,  nmanding 
the  eomt  to  the  BtaU  Onirt,  malt  bf  ^ftrm»d. 

Taxaoaoir.   Tert: 

Jans*  a.  HoKeDiMT,  CleA,  Sop.  Oonrt,  D.  8. 


TOWN  OP  THOWSON,  In  tiw  Comnr  ow 
BtnxivAir,  P^.  tnBrr., 

ORLANDO  PEBRINK. 

(Bee  e.  C,  U  OVto.tKHaU 

Oaupent,  ithtn  ntgMaHe—tmt  iy  AoMir. 

•L  Tbompaon  v.  Penine,  101  IT.  B.,  KM  [XXV I.]. 


._- MkDMWttUn 

ua  meanmt  of  the  A«t  (tf  Hiroh  a,  UTf 

[No.  7«.] 
ArgvtdJan.  10,  II.  1883.  DteUtdJan.  U,  1883. 

F  ERROR  to  the  drcnlt  Court  of  the  United 
States  tor  the  Southern  District  of  New 
York. 

This  action  was  brought  in  the  court  below 
by  the  defendant  In  error,  to  enforce  the  pay- 
ment of  certain  coupons,  amounting  to  the  sum 
of  t6.M0,  with  interest,  alleged  to  De  due  and 

The  trial  having  reeulted  In  a  verdict,  by  di- 
rection of  the  court,  and  judgment  in  bivor  of 
the  pUntiff  for  111,47401),  Oe  defendant  sued 
out  this  writ  of  error. 

The  facts  of  the  case  are  sufficiently  stated 
by  thecouTL 

Matn.  F.  X.  Bwncn  and  Tlaothr  V. 
Bmah,  for  plaintiff  in  error. 

jtr«Mr«. 'iniiiwB  M.  ETmrts.  jiwnst  £:  .ais 

and  T,  'Wins>  ^'^  defendant  in  error. 

Jfr.  JiisfMe  HkvlftB  delivered  the  t^Dlon  of 
the  court: 
•Head  notes  b7  Jfr-  JtaUM  HAnuM. 


Mora.— SkOi  on  eewpimidtetadMJ  j 


iT.si^xncnB. 
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Town  cm  TnoMrsoii  r.  Fseukx. 


b  nMMMmT.ArritM,ia8U.8.,806[XZTL, 

nS] ,  we  afflnned  K  judgmeot  of  tbe  Ciicnit  Court 
of  the  Uniled  StatMloe  the  Bontbecn  Dbtilct 
of  NewTmic,  agalnittbe  TownofThompeon, 
hi  that  Btate,  for  the  amoaiit  of  cettsln  cou- 

Eta  of  bood*,  executed  in  behalf  of  that  Town, 
rlitiie  of  the  ptotModb  of  an  Act  passed 
r4,lM«,aiidamei)dedAprUl,186».  Those 
[SM]  Acta,  aa  will  be  acen  from  the  stat«neDt  of  the 
fonucr  caae.authorized  the  Town  d  Tbompeon, 
in  aid  of  the  conatmction  of  a  railroad  from 
KcmticeUo,  New  York,  to  Port  Jerrla,  Id  the 
aune  State  (a  majori^  of  iia  MnMyera.  appear- 
ing upon  the  last  aaseasmcnt  roll  and  Tepreaeot- 
ing  a  majori^  of  the  taxable  ptopenj,  not  in- 
dadiDg  lands  <dnoD-re8ldaita,  banng  flrst  con- 
sented to  (he  dttA  bdng  conrracted),  to  issue 
bonds  and  to  InveM  lite  prMttdi,  when  dlspoeed 
<rf,  fai  the  capital  atock  of  the  railroad  componr 
€»gaiiized  to  construct  the  pnpooed  rood.  Bonds 
TTereitaued,  and  instead  of  aellinKtbem  and  In- 
-maling  the  |»oceeda  In  the  oompanT*!  stock, 
the  local  outhoiitieB  exchanged  them  directly 
-with  Qm  railroad  company  for  atock.  This,  ao- 
coiding  to  certain  dedaiiKis  of  the  highest  court 
of  New  York,was  in  violation  of  the  Act  giving 
authoritr  to  iwoe  the  bonds.  But,  by  an  Act 
paased  April  28,  ISTl  (pravtoos  to  which  time 
the  b(M>dB  had  been  issued  and  delivered),  that 
pzchauge  for  stock  was,  In  expreea  terms,  rall- 
fle:)  and  condrmed.  And  the  coDtmlling  quea- 
tkKi  in  the  former  caae  was  as  lo  the  constitu- 
tional Taliditf  of  the  latter  statute.  In  Sitrlm 
r.  TAompiOH,  71  K.  T.,  CIS,  decided  Januaiy, 
1878,  the  Court  of  Appeals  of  New  York  held 


i^tc 


■bonld  be  invested  In  stock,  it  was  beyond  the 
power  of  the  Legislature  to  validate  bonds, 
which,  in  violation  of  the  Act  under  which  they 
wen  lBBned,were  not  sold  but  were  directly  ex- 
dunged  for  stock,  of  which  fact  all  porchasers 
bad  notice  from  the  recltab  of  the  bonds  them- 
Mdveei    That  adjudication,  it  was  contended, 

—  i>_« nthlsconrt.  But  to  that  pnm- 

d  to  give  our  assent  and  stated, 

ja,  " 

could  not  rive  to  tL 

the  eOect  dalmed  for  It  by  the  Town. 

W«  hdd,  for  reasona  which  need  not  be  re- 
pealed, that  It  waa  within  the  constituUonal 
power  of  the  Leglalature  of  New  York  to  pass 
the  curative  Statute  «rf  April  28,  18T1,  and  that 
torn  the  moment  It  waa  enacted.  It  not  before, 
ttw  bonda,  by  whomsoever  held,  whether  by  the 
railroad  company  or  others,  became  bindintr 
ohtigatlonB  upon  the  Town,  as  mudi  so  as  » 
they  had  originally  been  aold  and  the  proceeds 
[B911  Invested  in  slock  of  the  railroad  company,  as 
required  by  tlie  Acta  under  which  they  were  fs- 

Tbat  decision  controls  the  preeenl  case,  for 
the  latter,  in  iu  essential  features,  differs  from 
tbeformeroolyin  thednnmstanceof  the  time 
when  Perrine  acquired  title  to  the  coupons  in 
salt.  Those  heretofore  sued  on  were  purchased 
by  him  in  18TB,  while  those  now  in  suit  were 
purchased  by  him  in  1678,  when  they  were  over- 
due,  and  after  the  decision  In  71  N.  Y.  was  an- 
nonnoed.  Counsel  for  the  Town  now  insist  that 
thb  court  shookl  follow  the  ruling  in  that  case, 
at  least  as  to  holdeTS  of  coupcma  or  bond*  who 
porchaaed  aftn  Sirrtm  "" 
See  16  Otto. 


dded;  and  they  suppose  that  diia  oonrt  i^aced 
Us  former  decision  upon  the  ground,  midnly, 
'  that  Perrine  purchased  the  bonds  then  In  suit 
'  before  the  Court  of  Appeals  declared  the  Actio 
be  unconsdtutlonsl.  But  in  this  view  we  do  not 
concur.  The  reference,  in  the  former  case,  to 
the  date  when  Perrine  purchased,  was  to  illus- 
trate tiie  injustice  which  would  be  done  were 
we,  in  oppositioD  to  our  own  view  of  the  law, 
to  follow  the  rulingof  the  state  court  made  after 
he  purchased;  a  dMdsion  which,  with  entire  re- 
spect for  the  state  court,  was  held  not  to  be  Id 
harmony  with  lia  former  deddons.  What  we 
decided  was,  that  the  curative  statute  waa  with- 
in the  Iftnils  of  legislative  power,  and  that,  at 
least  from  its  passare,  the  uonds,  by  wbomio- 
ever  held,  whether  tty  the  railroad  company  or 
others,  became  enforceable  obligations  of  the 
Town.  MUe&ai  v.  BuHinglm,  4  Wall.,  274, 
27B [71 U.  S.,  XVIII..  8asr J  rorioi-  V.  Tptilanfi, 
105  TJ.  B.,  60  [XXVI.,  lobei;  OUo  L.  A  T.  Co. 
V.  i>i!AoH,  1SHOW..4S11. 

There  is,  however,  one  point  made  in  ihls 
CBBO  not  made  in  the  former  cme,  and  which  It 
Is  our  dutv  lo  notice.  It  is,  that  this  acUon  la 
excluded  by  statute  from  the  jurisdiction  of  a 
Circuit  Court  of  the  United  States. 

The  nth  section  oftheJudiciary  Act  of  1789 
declares  that  no  district  or  clrciut  court  shall 
"  Have  cognizBQce  of  any  suit  lo  recover  the 
contents  of  any  promissory  note  or  other  chose 
in  action  in  favor  of  an  assignee,  unless  a  suit 
might  have  been  prosecutea  in  such  court  to 
recover  the  said  contents  if  do  assignment  bad 
been  made,  except  in  cases  of  foreign  bills  of 
exchange."  1  Stat,  at  L.,  73;  R  S.,  sec.  629. 
The  provision  in  the  Act  of  March  S,  167S  [18 
Stat  at  L.,  470],  is;  "Nor  shall  any  circuit  [SM] 
or  district  court  have  cognizaDce  olaaj  suit 
founded  on  contract  in  favor  of  an  aaMgnee, 
unless  a  ault  mi^t  have  been  prosecuted  In 
such  court  to  recover  thereon  if  no  aj-" ' 


have  any  meaning  diftereut  from  thirt  attadted 
to  the  same  words  in  the  Act  of  178B,  or  in  sec- 
tion 629  of  the  Revised  Statutea.  But  the  con- 
teotiou  of  counsel  is  that  the  coupons  In  suit, 
being  detached  from  the  bonds  and  overdue 
when  Perrine  purchased  them,wn«didionored 
and,  therefore,  not  negotiaUe  by  the  law  mer- 
chant; consequently.  It  is  dohned,  they  are  not 
within  ttie  exception  of  promissory  notea  nego- 
tiable by  the  law  merdutnt,  but  ore  embraced 
by  the  general  inhibition  upon  suits  founded 
on  contract  where  the  assigiior  himself  could 
not  have  sued  In  the  circuit  court 

This  noaltikin  cannot  bo  sustained.  It  is  an  im- 
material drcumstance  that  the  coupons,  when 
C chased  by  Perrine,  were  detached  from  the 
ds.  And  the  bonds  not  having  then  ma- 
tured, the  coupons,  ttiougb  overdue,  had  not 
lost  the  — "— ^_^™.^i_...- . 


lost  the  qualf  ty  of  negotiabili^  by  the  law  mer- 
Tbis  result  must  follow  'from  the  prin- 
ciples announced  in  Oromvidlf.  8aeCo.,WV. 


-  ,  --[XXIV.,  4801.  Fuitber,  and  ^Mttt  from 
any  consideration  (i  the  ouesnon  as  to  tlie  iw- 
gtmabili^,  according  to  tne  law  merdunt,  of 
these  coupoos,  Perrine  is  not  an  ojs^pM*  wiOitD 
the  meaning  of  the  Act  of  181B,  nor  of  the 


i  by  Google 


StTPHEiiE  Court  of  thx  Ukitkd  States. 


orevious  aUttites  rdstlag  to  the  same  subject. 
Giving  the  word£,uBignev  and  aaaifDmeDt,  Uielr 
broadest  ilgnlOcation  and  conce£ng  llut.  In 
■ome  cases,  the  holder  of  apromiasory  note  may 
become  such  in  virtue  alone  of  an'awfgnment; 
yet,  sccoTdiog  to  the  established  constnictioa  of 
the  Judiciary  Act  of  ITSS,  the  right  of  the  holder 
of  a  promissory  note  or  bond,  payable  to  a  par- 
ticular person  or  bearer,  lo  sue  in  his  own 
name,  did  not  depend  upon  the  citizenBhip  of 
the  named  payee  or  of  the  drst  or  any  previous 
holder:  this,  because,  in  all  suchcaaea,  the  title 
passed  by  delivery  aud  not  in  virtue  of  any  as- 
alEDmcDt.  In  BuOard  v.  BrU,  1  Haaou,  248, 
Mr.Jvtiee  Story  said  that  U>  bring  a  caaewith- 
rvAai  in  ll'e  t!icepIion  coDlained  in  (he  1 1 th  section 
lS»a]  of  the  Act  of  1788,  "  The  action  must  not  only 
)>e  founded  on  a  choae  In  action,  but  it  must  be 
aaaignaUe;  and  the  plaintiff  must  sue  In  virtue 
of  an  asrignment."  "A.  note,"  said  he,  "pay- 
able to  bearer,  la  often  Mid  to  be  aasignable  by 
delivery  1  but,lncorTect  language,  theiela do  as- 
signment In  the  case.  It  paaaea  by  mere  deliv- 
ery; and  the  bolder  never  makea  any  title  by 
or  through  any  aaelgiunent,  but  claims  merely 
as  bearer.  The  note  is  ao  original  promise  by 
the  maker  to  pay  any  person  vrno  shall  become 
tbe  bearer;  it  is,  thet^ore,  payable  to  any  per- 
son who  Hucceaaivety  holda  the  note  hima  fide 
not  by  virtue  of  any  as»ietunenc  of  the  prom- 
ise, but  by  an  origimil  and  direct  promise,  mov- 
ing from  the  mucr  to  the  boirer.  In  Bank  v. 
WUter,  2  Pet.,  836,  thU  court  said  that  it  had 
"Uniformly  held  that  a  note  payable  to  bearer  is 
payable  to  anybody,  and  is  not  affected  by  ttie 
di^bilities  (to  sue)  of  the  nominal  payee.  " 
Thompton  v,  Lee  Co.,  8  Wall.,  331  [70  U.  8., 
XVIII.,  178];  Buihnellr.  Kennedy,  9  Wall., 
S91  [78  V.  8.,  XIX.,788];  Lexingtonv.  BuOtr, 
W  Wall.,  288  [81  U.  B.,  XS.,  8121;  Ooper  v. 
Tl'omptm.  18  Blatchf.  [iSi];  Coey.B.  &  Co., 
10  Blatchf.,  G22. 

The  coupona  here  In  suit  are  payable  to  the 
holder  thereof,  aud,  upon  the  authority  of  the 
adjudged  cases,  Perrine  Is  not  an  aasignee  with- 
in the  meanlnK  of  the  Act  of  1875  [18  Stat,  at 
L.,470J.  He  Is  entitled  to  sue  wltnout  refer- 
ence to  the  citizeoahip  of  any  previoua  holder. 
We  pereaiw  no  error  in  tite  record  aitd  the 
jwlgrimU  mutt  be  afflrmed,  Jtiito  ordered, 
Xrueoop)'.   Teat: 

Jamea  H.  McEenner,  deck,  Sup.  Court,  U.  S. 


);  Vn  V.K,* 


«  n.  &.  a 


Tbim  ef  Tltompmm,  PUT.  In  Err.,  v.  Orlando 
iVm'M,  No.  78. 

Argued  at  same  time  by  same  couDsel  aa  pre- 
ceding case. 

Mr.  Jvitiee  Harlaa  delivered  the  opinion 
of  the  court: 

This  case  is  cnntrolled  by  the  dedrioo  Just 
made  in  caae  No. 76  [ante,2dS]  between  the  same 
parties. 

I%e  judgment  it  e^gtrmtd. 

Tnteoopr.   Twt:  _ 

James  H.  HcKenncr.  Clerk.  Bup.  Coujt,n.  S. 


CITY  OF  DETROIT,  Appt., 


(See  8.  a.  la  Otto,  IBI-ML) 
Suit  by  ttoeleheUUr  againtt  eorporation. 


APPEAL  from  the  Circuit  Court  of  theUniteiJ 
States  for  the  Eastern  District  of  Michigan. 

The  bill  in  this  case  was  Hied  in  the  court  be- 
low, by  the  appellee,  a  stockholder  In  the  Mu^ 
lud  Oas-Ligbt  Company,  for  an  injunction  to 
restrain  the  City  of  Detroit  from  disturbing  the 
said  Company  m  the  possesion  of  its  property 
and  use  of  streets  and  public  grounda  within 
said  City. 

The  court  below  having  entered  a  decree 
granting  the  injunction,  according  to  the  prayer 
of  the  Ull,  tbe  City  of  Detroit  appealed  to  U)i« 

The  further  facts  of  tbe  caae  are  stated  by 
the  court. 

3fr.  Henry  M.  Dnffleld.  for  appellant; 

The  action  of  the  Board  of  Directors  of  the 
Mutual  Oas-Ligbt  Company  waa  taken  for  the 


Qaa-LIght  Company,  as  aco^efendant  with  the 
City  of  Detroit,  and  thus  confer  jurisdiction 
upon  the  Federal  Court,  although  tbe  complain- 
ant's Interest  is  identical  with  that  of  the  Oaa 
Company. 

Under  the  decision  In  Williami  v.  Nottawa, 
U.  8.  Supreme  Court,  October  Term,  1881  (104 
U.  8.,  206,  XXVI.,  719),  it  waa  tfaeduty  of  tbe 
circuit  court  to  dismiss  the  caae  on  its  own  mo- 
tion. 

Memn.  0«oiva  Tleknor  Cnrtis,  E.  H. 
DlekersOD  and  J?.  IT.  Jfedifiiuf  A, for  appellees; 

There  was  such  a  refusal  of  the  Company  to 
act  aa  gave  the  complainant,  or  any  other  stock- 
holder, the  right  to  file  a  bill. 

In  /W  v.  Vol.  R.  Co..  IS  Blatchf.,  £81. 
Woodruff,  J.,  speaking  on  tbe  subject  of  the 
court's  Jurisdiction  says:  "It  cannot  prevent  or 
defeat  the  right  of  complainania  to  sue,  if  it  be 
true  that  sucn  directors  refused  to  bring  suit  in 
order  to  drive  the  complaiDants  to  bring  suit 
themselves  for  their  own  protection,"  cto. 

"If  the  grounds  of  juriadlction  exist,  the  mo- 
tives which  led  thereto  are  immaterial." 

See,  also,  Dodoev.  Woottey,  18  How.,  S34  (S9 
U.  S.,  XV.,  401). 

iVnifoomv.  Oat-L^ht  Co., lOlnt.  Rev.  Rec., 


stockholder. 

See,  also,  HfemphieY.  J>>an,B  Wall.,  64 (7S 
U.  8.,  XIX.,  826);  Jfewbvv.Ji.  R.  a...l88wy., 
68;  HotaCo.  v.  ff<i<fc,9TU.8..18(XXIV.,M7>; 
Bama/Y.  Baltimore.  6  Wall.,  280  (78  U.  S.. 
XVni.,8211);  jrciX»HiMv.&naa9,lPet.,630. 

D,.,tza:Jb.LlOOgle 


lywrman  t.  Dbut. 


Mr.  JtuUat  FWd  deUnnd  (be  oiUnfon  of 
dutoDrt: 

In  December,  1B7I,  tlie  Hnttul  Om-Ui 
Comp«ii7  (d  Detndt,  wn  cte«ted  a  Cotponn  _ 
imdera  gsneiml  law  of  Alichlgui,  for  the  pui- 

pon  of  manufactiuir '" ■"  '■ — '     — 

ju  forcotMomptioo 
cMporaton  had  prarionilr  made  uiplumdooto 
tbe  oommoD  council  to  aotboriie  the  Corpcm- 
tioD,  wben  fonoed,  to  Uy  gu-i^pee,  maitu,  oob- 
ducton  uidKTVloe-iripM  in  the  ftrenuee,  tneu, 
JuM.bigk^m.tlkjt.'BaVBt:  paAa  and  aqnana 
througfaont  t&e  CtQ'i  ud  obtained  tbe  patiage 
of  an  (ffdinanoe  graotlDg  penntsrion  to  the  Com- 
pany to  Uj  the  plpea,  nibjeet,  bowever,  to  cer- 
tain conditiooa.  Power  wa*  conferred  by  law 
anon  the  d^  anthorltlea  to  grant  the  permls- 

n  upon  nich  reasonable  rmdaticoa  a>  they 


pany,  1 ,, — .^ .„ 

worka  In  tbe  City.  The  Cmnpany  accepted  the 
termaoftheordjnanoe;  erected Ita  manufactur- 
ing wwka  In  (he  Townthlp  of  Hamtnnckjnst 
b^ond  the  boundary  of  the  City ;  laid  ntittt 
and  MrTicfrpipea  in  the  etreels,  uid  In  Norent- 
ber,  isn,  commenced  dlMribntioK  and  anndy* 
log  gaa  to  private  consumera  and  to  the  Xa^, 
and  oHKinucd  to  do  lo  up  to  tbe  time  this  auit 


Durtne  thia  period  and  previoualy,  another 
CorporaUOD,  known  aa  Tbe  Detndt  GB»-Llght 
Company,  was  in  eziateDce  and  was  also  aup- 
^ylng  gaa  to  pfivale  conaumen  and  the  City. 
In  June,  18TT,  the  two  Coinpaniei  entered  Into 
an  agreement  todiTlde  the  Cl^  betwemtbem, 
one  to  take  the  part  lying  east^y  of  the  middle 
of  Woodward  Avenue,  and  the  other  the  part 
lying  wealerlv  of  lt,eaeb  to  tnnater  to  the  other 
it*  property  idtnated  In  (be  portion  of  the  other, 
and  each  ttipolatinr  not  to  lay  mains  or  to  nip. 
ply  Kan  In  tba  poruon  of  the  other,  reaerviiig, 
I]  lM)weTer.  the  rbht  to  fulflUall  obUgMloea  reet- 
iiw  upon  It  wlu  reelect  to  any  portion  of  the 
City.  Thtf  difference  lo  tbe  ralue  of  the  prop- 
erty eichanged  was  9140,000  in  favorof  theold 
Company,  and  thia  sum  the  new  Company 
agreed  (o  pay. 

Tbe  commoD  council,  deeming  this  dlvidon 
of  the  City  and  other  things  done  or  omitted  by 
the  Company  to  constitute  a  breach  of  the  con- 
ditions upon  which  pennlsrion  to  lay  Its  [dpea 
(n  the  streets  bad  been  granted,  passed,  on  the 
14th  of  December,  1877,  an  ordinance  repealing 
tbe  pnvioas  one,  recitinK  as  reasons  for  It  that 
the  Ctanpany  had  not  btult  its  gas  wcaks  Id  the 
CHty  of  Detnrft,  but  in  the  Township  of  Ham- 
trancfc;  Ibat  it  had  entered  Into  an  agreement 
with  the  Detroit  Ga»-Llght  Company  to  divida 
the  territory  of  Detroit  between  them  for  the 
supply  of  pM ;  and  tliat  It  bad  reftised  to  taj 
mains  in  atreets  on  petition  <tf  owners  w  occu- 
pants of  buDdlngs  for  asnpplr  ol  gss. 

Tbe  repealing  ordinance  aeclarad  that  the 
Company  had  thuaforfeited  its  gas-pipei,maius, 
coiwictOTa  and  serrloe-pipes  lying  within  the 
avenues,  streets,  lanea,  highways,  elleys,  pnbllc 
parks  and  squares  d  tbe  City,  and  all  other 
See  16  Orro. 


property  dtnaled  wltUa  ill  llmitti  and  that  the 
title  to  tbe  whole  hsd  vested  hi  the  City  of  De- 
troit It,  therefore,  directed  tbe  comptndler  to 
■ssiimo  possenlop  and  cootrol  of  the  same  and 
toservea  copy  of  the  onUnance  upon  the  Com< 
pany.  To  restrain  the  enforcement  of  (his  or- 
olnaBoe  and  protect  tbe  righto  and  pn^Mrty  of 
the  Company,  the  present  suit  was  oranmenced 
by  the  complainant,  a  dtisen  of  New  York. 
"Hie  Company  bad  eqwDded  large  sums  of 
money  In  the  oonstruction  of  its  works  and 
created  for  that  purpose  a  debt,  rn»esented  by 
bcmds  secured  by  mortgage  upon  fla  property, 
whkh,  with  hilereat,  amounted  to  96CiO,00D. 
There  was,  tberefc«e,  an  urgent  necesai^  for 
legal  proceedings  to  stop  the  telxure  of  the  pnni- 
erty.  There  were  only  three  directors  ta  the 
Company,  two  of  them  tealdenU  of  Detroit  and 
one  of  New  York;  and  as  the  Company  could 
not  maintain  a  suit  in  the  Federal  Court  against 
the  Cl^  they  deriaed  such  a  case  of  refnaal  on 
their  part  lo  take  (he  neceaaary  1^^  [mceed- 
Ingi  to  protect  tiie  property  and  rights  at  the 
Ccnnpany  as  to  give  jurlsdlc^on  to  tbe  Federal  riuai 
Court  of  a  suit  bron^  for  that  pnnwee^the  ^^^' 
non-reaklent  director  and  stockholoer.  llw 
three  directors  disc 


._ sed  (lie  matter  among  them- 
selves. Tbe  president  reprtaenla  himself  to  have 
beenveiTbdligerentluhlsdi^oBmcm.  Accord- 
ing to  bu  statement,  be  professed  not  to  want 
any  legal  pioeeedlDgs  taken.  He  proposed  to 
seule  the  matter  by  face,  and  if  any  man  at- 
tempted to  take  the  pKqMrQr,  to  shoot  him  <m  the 
spot.  His  feelings  on  tbe  subject  most  have 
been  very  intense,  for  more  than  two  mootha 
aftenrarda  he  testified  under  oath  that  be  would 


uredly"  have  shot  any  man  who  med- 
dled with  blm  ''as  q/ikk  aa  wuk;"  a>  quick  as 
he  would  have  shot  a  burglar  in  his  booss  at 
midnight.  Dean,  the  o(xnidainant,aiMtber  di- 
rector, favored  more  pacUc  methods;  be  derired 
ceedlngs  to  1m  instituted.    Tbe  third 

Heddau^,  was  similaily  dlspoasd. 

I  member  of  the  bar  (tf  MK^igan,  and 

acting  as  ooe  of  tbe  attoneys  <tf  the  Company. 


wantofci       __  .__  

State  In  resson  of  the  then  esdted  condition  of 
Uie  public  mind;  he  desired  to  get  into  the  Fed- 
eral Court,  and  SO  be  reaolved  to  object  to  a 
suit  in  tbe  state  courts.  A  meeting  of  the  dl- 
rectois  was  tbereopos  improvised  In  bis  office 
to  carrr  out  tbe  coune  residved  upon.  Dean 
then  asked  that  tbe  offlcoa  of  tbe  Company  be 
instmcled  to  protect  Us  poperly  ana  rights 
from  tba  executkm  of  tbe  (hrtat  coDlained  in 
the  rqieaUng  ordinance  of  the  Ci^,  and  tor 


courts,  whldi  would  be  Its  only  recourse  In  the 
wescot  excited  cmidition  of  the  public  mlod — 
the  prese  of  tbe  City  having,  for  some  time  past, 
conUnually  aggravated  public  feding  hv  exag- 
geration and  faWiood— cannot  fvudenUy  enter 
Into  a  lidgatlm  irith  the  City,  and  that  no  audi 
attempt  on  lu  part  would  now bemade."  Dean 
voted  asslnst  the  resolution,  tbe  other  two  di- 
rectors In  favor  of  it  The  resolution  bavlDK 
passed.  Dean,  on  the  following  day,  commoiGed 


tbe  present  suit,  al^^g  the  refusal  id  tbe  dl- 
rectoiB  to  institute  proondlngs  la  tbe  name  of 
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SuPBKin  COUBT  OF  THS  TJnTSD  Btatbs. 


BOBBRT   E.    JENKINS,    As  Aulgnee  In 
BaDkraptcy  of  Samobl  3.  Walkxb,  Fff. 


INTERNATIONAL  BANE  OF  CHICAOO 


(Sees.  CL,  U  Otto,  BTl-an.) 


1.  Where  k  tiOgtoeat  In  i 

ualnstonewboaihoTtlr 

sbuil[ni[it,Bwrltof  eitarto  that  Judfment  nied 
out  by  the  mlaiiee  Is  e  suit  brought  l>rauoli  m- 
■tsnee  iHthlii  the  meaiiliiK  (tf  eeotkm  nST  «f  the  110- 
vfied  Statutes. 

S.  The  Umitatkni  of  t<iiM  In  ttetaeotkmaii^lM ' 
«ultB  br  the  aBliDee  to  leoover  debt*  ud  oth 
moneyed  obllnQooa.  ■«  well  m  to  oontivveiri . . 
oonoemlDii:  Mvene  mtenslB  Id  propartr.  more 
•trtctlj' speftldiiK. 

[No.  1185.1 
SfOmiUed  Jan.  3, 1883.  Dtddtd  Jan.  JS9, 1883 

Pr  ERROR  to  tlie  Supreme  Court  ol  tlie  State 
of  Illinois. 

Tlie  histoiy  aad  tacts  of  the  case  appear 
the  opinion  of  the  court. 

Mr.  W.  T.  Bwrggaa,  for  plaintiff  in 
Matn.  Jnlins  KoMnf -'    "'    * 
P«no«.  for  defendants. 


uttbftl   and  A.  H. 


Jfr,/tMMwl 


r  delivered  the  opinion  of 


Thli  is  a  writ  of  enor  to  the  Supreme  Court 
«f  IUIdoU. 

In  the  course  of  a  complicated  litigation  be- 
tween Samuel  J.  Walker  and  bis  creditors.  It 
became  a  question  whether  the  International 
Bank,  whicA  was  a  part;  to  the  litigation,  had 
a  just  and  panmount  r^ht  to  certain  securities 
held  1^  it  aa  collateral  to  debts  due  bj  him  to 
theBank.  These  were  promissoty  notes  secured 
bj  mtKtgage  on  real  estate. 

In  the  pn^ress  of  the  case,  the  Bank  filed  Its 
cross-bill,  alleging  that  they  held  the  notes  and 
mortgage  not  only  as  eecurity  for  the  speciflt 
[ST21  'o^"  Dude  on  them  at  the  time  they  were  re 
ceived,  hut  for  a  large  balance  due  to  the  Bank 
from  Walker,  and  pnying  for  a  decree  for  this 
balance. 

Walker  denied  this  and  asserted  that,  by:  ... 
SOD  of  usury,  he  bad  overp^d  the  Bonk, which 
was  indebted  to  him. 

Tbe  restilt  was  a  decree  In  favor  of  the  Bank, 
finding  the  amount  due  on  the  collateral  notes 
to  be  $28,116.06:  amouat  due  on  Walker's  three 
principal  notes  to  the  Bank,  $17,092.66.  and 
the  amount  due  on  tbe  entire  indebtedness  of 
Walker  to  tbe  Bank,  $172,474,  and  that  the 
«um  to  be  realized  from  tbe  collaterals  should 
be  first  applied  on  the  three  notes  aforesaid, 
«mounti02  to  $17,002.76,  and  the  remainder  on 
the  seneraJ  balance  due  tbe  Bank. 

This  decree  waa  rendered  on  the  2Sth  day  of 
April.  1878.  Shortly  afterwards, Walker  was  ad- 
Judged  to  be  a  bankrupt,  and  Robert  E.  Jen- 
Kins,  the  plnlntill  in  error  here,  became  his 

On  March  S,  1881.  be  sued  out  a  writ  of  er- 
ror from  tbe  Court  of  Appeals  for  the  First  Dis- 
trict (d  Illinois,  on  which  this  decree  was  re- 


eised,  and  the  Bank  having  removed  tbe  can 
)  tbe  Supreme  Court  of  the  State,  the  decrea 


brought  his  writ  within  tbe  two  yean  allowed 
to  him  bv  the  bankrupt  law. 

He  b^mgs  the  caae  to  this  court  by  writ  of 
errw  to  the  Supreme  Court  of  Ulincns.  in  whidi 
the  only  question  that  we  can  consider  is  tlie 
correctness  of  the  ruling  of  that  court  <m  that 
point. 

Without  searching  the  record  for  the  precise 
date  St  which  Jeuins  became  assignee  of 
Walker,  and-  as  such  had  authority  to  assert  hb 
rights,  it  is  conceded  that  it  was  more  than  two 
years  prior  to  any  movement  of  his  to  bring  tbe 
decree  of  the  Circuit  Court  of  Cook  County  be- 
fore tbe  appellate  court 

The  question  was  raised  In  tbe  argument  of 
the  case  in  the  Supreme  Court  n  Illlnoli, 
whether  tbe  writ  of  error  sued  out  1^  JenUns 
from  tbe  Court  of  Appeals  was  the  Dc^jnnlit 
ofasuit,orw * ' 


o  tar  a  mere  continuance 


ling 


accordance  with  its  own  previous  declBtons, 
that  a  writ  of  error  was  the  be^ning  of  a  new 
■uit.  Mid  aa  this  was  a  queatirai  conoeming  the 
nature  and  effect  of  a  writ  of  error  In  their  own 
courts,  It  would  seem  that  it  is  not  reviewable 
here,  or,  if  so,  we  should  follow  the  dedsioni 
of  that  court  on  the  subtect. 

We  are,  however,  satisfied  that,  wftbin  the 
meaning  of  tbe  limitation  clause  c>f  the  bank-  rgn] 
rupt  law,  this  first  appearance  of  the  assiBnee,  '^ 
more  than  two  years  after  the  decree  of  tbe 
court  and  tbe  tenninadon  of  tbe  litigation  be- 
tween Walker  and  the  Bank,  is  a  t>uit  brought 
by  him  after  that  time. 

There  remains,  however.the  question,  mainly 
ai^ed  before  us;  whether  the  buU  thus  com- 
menced, between  the  asrignee  of  Walkn  and 
the  Bank,  was  one  involving  an  adverse  Intdett 


can  see  but  little  reason  to  doubt  that,  so  far  u 
the  controversy  related  to  tlie  right  to  the  col- 
lateral securities  resting  on  the  mortgage,  it  waa 
a  suit  touching  adverse  Interetla  to  propenv, 
tbe  property  b3ng  tbe  notes  and  the  eqnitaUo 
interests  In  the  real  estate  morteaged  to  secure 
them,  and  tbe  advene  claims  bemg  that  coming 
to  Jenkins  as  esaignee  of  Walker,  and  the  claim 
of  the  Bank. 

But  in  that  decree  there  was  an  adjudication 
against  Walker  of  a  debt  to  the  Bank  of  more 
than  $1SO.OOO  after  these  collaterals  had  been 


conclusive  or  not,  of  tbe  right  of  the  Bank  to 
share  In  the  dividends  of  the  bankrupt's  estate. 

So  that,  apart  from  the  collateral)!,  here  wns 
_  decree  for  money  which  the  assignee  was  in- 
terested in  reversing  if  he  came  iu  time.  We 
must,  therefore.  Inquire  whether,  as  to  this  pei^ 
Bonal  judgment,  the  assignee  is  baned  by  the 
limitation  of  the  bankruiA  law. 

This  question  is  one  wblcb  has  received  the 
consideration  of  many  of  the  courts  of  bankrupt- 


cy In  thia  country,  but  with  no  unanimitv  in  uie 
result,  and  its  solutloD  depends  upon  the  con- 
strucUon  of  section  S0S7  of  tbe  Revised  Stat- 
utes.   ILreadstbue:  "No  suit  oiUier  at  law  or 
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in  equity  ihall  be  malotidiwUe  in  any  court  be- 
tween an  aaaignee  In  butkruptcf  ana  %  penon 
«taitiiing  wa  advene  Interest  touching  ui;rpTop- 
«Tt7,  or  rlghM  ot  propertj,  tnnafenble  lo  or 
Tesled  In  lucb  assignee,  unlet*  brought  within 
two  yean  from  the  time  when  the  cause  of  ac- 
tion accrued  for  or  against  such  asrignee.  And 
this  provision  shall  not  In  uif  case  nrlTs  a 
right  of  action  barred  at  the  dme  an  assignee  is 


tence  stands  in  this  section  there  U  plausibility 
in  the  argument. 

It  Is,  however,  true  in  one  sense,  that  debts 
are  propertj,  and  this  senee  of  the  word  is  com- 
ing more  Into  use  in  legialsdon  evei;  daj.  If 
it  be  pemlsslble  to  hold  that  It  was  so  used  in 
this  Act,  then  tlte  Interest  of  the  assignee  In  the 
debts  due  to  the  bankrupt  Is  an  interest  adverse 
to  the  parties  who  have  to  be  sued  on  them  be- 
fore toey  will  pay,  and  the  debts  claimed  to  be 
due  by  the  banknpt  are  matters  in  which  the 
interest  and  the  duty  of  the  asrignee,wheD  they 
come  into  contest,  are  advene  to  the  credllor. 


If  a  debt  secured  by  a  mortgage  raisea,  as  it  ui 

"" ' '   "  aauit  Is  brought  to  fon 

, erse  to  the  mortgagor,  c 

o  some  porchaser  from  blm  of  the  equity  of  n 


le  it,  an  interest  adverse  to 


demptlon,  it  would  be  a  strange  construction, 
-which  requites  the  asrignee  to  bring  hla  fore- 
closure suit  to  enforceaaebl  well  secured,  with- 
in the  two  years,  while  as  to  a  simple  note,  un- 
secured, he  can  sue  at  any  time,  unless  barred 
"by  the  statute  of  the  State.  No  reason  can  be 
seen  for  such  a  discrimination. 

Assuming  that  there  U  some  ambiguity  In  sec- 
tion 50S7,  as  we  And  It  In  the  Bevised  Statutea, 
we  may  be  permitted  to  examine  the  connection 
in  which  it  stood  in  the  original  Bankrupt  Act. 
On  reference  to  that  It  will  be  found  that  It  was 
a  part  of  the  3d  section  of  that  Act,  the  one 
which  conferred  upon  and  defined  the  jurisdic- 
tion of  the  circuit  courts  in  bankruptcy  cases. 
The  part  of  the  section  pertinent  to  the  matter 
in  hand  la  this:  "  tjaid  circuit  courts  shall  also 
have  concurrent  Jurisdiction  with  the  district 
courts  of  the  same  district  of  all  suits,  at  law  or 
in  equity,  whicbmay  or  shall  be  brought  by  the 
assignee  in  bankruptcy,  claiming  snadversein- 
terest,  or  by  such  person  a^inst  said  assignee. . 
touching  any  property  or  nghta  of  property  of 
said  bankrupt  trausfeiable  to  or  vested  In  such 
aKignee^but  no  sulL  at  law  orin  equity  shall  in 
uny  ease  tic  maintainable  hy  or  against  tudi  a>- 
tiynee,  or  by  or  against  any  petw)n  claiming  an 
adverse  interest  touching  the  property  or  rights 
of  property  aforesaid,  in  anyamrt  wkattocter, 
tmless  the  same  shitll  be  brought  within  two 
,-ijai  1  years  after  the  cause  of  action  shall  have  accrued 
l»«»J  for  o,  sgainst  such  assignee;  Provided,  That 
nothing  herein  contained  shall  revive  a  right  of 
action  barred  at  the  time  such  assignee  is  ap- 
pointed." 

We  are  not  aware  that  it  has  ever  been  held 
that  this  section  did  not  confer  upon  the  asdraee 
tbe  right  to  bring  a  suit,  whether  It  was  at  law 
or  in  eauity,  to  recover  a  debt  or  other  moneyed 
obligation  In  ttic  circuit  court  of  the  district. 
If  any  such  doubt  was  ever  entertained,  it  was 

St  at  rest  by  the  8d  section  of  the  Act  of  June 
.  1874  tlS  Stat,  at  L.,  178],  which  was  an  Act 
See  IB  Otto.  U  S.,  Book  27. 


amending  the  Bankrupt  Law  of  1867  [14  Stat 
at  L.,  S17]  In  many  paiticulan. 

This  section  declaros  that  after  the  words  "ad- 
verse interests,"  In  line  IS  of  Uu  section  we  have 
quoted,  should  be  inserted  "or  owing  any  debt 
to  such  bankrupt,"  thereby  making  it  ctearlhat 
the  jurisdiction' did  exiena  to  the  collection  of 
debt*  owing  to  the  bankrupt. 

The  llmllation  clause  of  the  section,  however, 
needed  no  amendment,  for  it  applied  to  all  cults, 
brought  in  any  court,  federd  or  state,  by  or 
against  the  assignee,  and  using  the  word  "or" 
ddstributively,  it  applied  to  all  suits  toucbingan 
interest  in  property  transferable  to  the  assignee, 
—  difference  who  was  the  suitor.    The  rr 


of  this  is  that  there  might  be  suits  brought  < 

— ilngproperty  or  rights  of  pr 

asngnee,  in  which  he  was 


cernlng  property  or  rights  of  property  vested  In 


party,  as:  ejectment  against  hts  tenant,  or  fore- 
closure of  hens  paramount  to  his,  to  which  the 
Flaintiff  did  not  choose  to  make  him  a  partr. 
I  WHS  Intended  to  say  that,  in  any  such  case,  in 


iT  court  where  the  suit  touched  property  o 
n^tslo  property  of  Ihe  bankrupt  passing  to  th_ 
Bssiniee,  it  would  be  a  good  defense  that  it  wss 


brought  witbin  two  yean  after  tbe  right  of 
action  accrued. 

This  conBtnicllon  is  consistent  with  the  lan- 
guage of  Ihe  original  statute  and  with  the  policy 
of  II  as  declared  %  this  couH  in  Bailey  v.  Qloter, 
31  Wall.,  843  [B8  D.  B.,  XXII.,  6S6],  and  re- 
peated in  numerous  cases  since. 

"  It  Is  obviously  one  of  the  purposes  of  the 
bankrupt  law,"  savs  the  court,  "that  there 
should  be  a  speedy  oisposllion  of  the  bankrupt's 
assets.  This  is  only  second  in  importance  to  se- 
curing equality  of  djetribution.  The  Act  Is  filled 
with  provisions  for  quick  and  summair  disposal 
of  qnestions  arising  in  the  progress  ol  the  case  ,--«■ 
witnout  regard  to  usual  modesoftrialattended  i**'"- 
by  some  necessary  delay.  Appeals  in  some  in- 
stances must  be  taken  within  ten  days."  To 
Srevent  the  estate  being  wasted  in  litigation  and 
elay  "  Congress  has  said  (o  the  assignee,  you 
BhBll  begin  no  suit  two  years  after  the  cause  of 
action  has  accrued  to  you,  nor  shall  you  be  har- 
assed by  suits  when  the  cause  of  action  has  ac- 
crued more  than  two  years  agninat  you.  With- 
in tliat  lime  the  estate  ought  to  be  settled  up  and 
your  functions  discbar^,  and  we  close  the 
door  to  all  litigation  not  commenced  before  it 
ttas  elapsed." 

Tbe  lancntage  of  the  revision  In  section  GOST, 
though  slightly  varied  from  that  of  the  original 
Act,  was  not  Intended  to  give  a  differenl  mean- 
ing. As  it  is  susceptible  of  the  interpTetatioD 
that  no  suit  shall  be  brought  by  or  against  the 
Bsalgnce,  or  by  or  against  any  person,  touching 
an  MvcrM  Interest  in  property  transferred  to 
him  hy  the  assignment,  whicli  is  clearly  the 
meaning  of  the  original  Act,  this  latter  constnic- 
tion  must  be  given  to  the  section  under  consid- 
emtion. 

The  judgment  i^  the  Supreme  Court  of  lUinoit 
iet^nnedin  tliiteoM,  andalto  in  the  three  other 
eame  between  Jenkine  and  Oie  Bank  and  other  par- 
tia,  lekieh  depend  mi  the  tame  fuetMim. 
Truecxipy.  Teat: 

James  H.  McXenner.  Qerk,  Stqk  Court,  D.  8. 

ated-llOC  B.,Ha. 


ib.Googlc 


586-680  SvPSEXB  Coust  or  ■ 

BENJA3IIN  HATDEH,  Afft.. 

CHARLES  HAHIONO. 

(Bm  b.  o,  h  Otto,  ua-ot.) 

WiMra  ttwDUM  of  tlw  pbdnCUr  In  k  nilL  wbo  bH 
BO  n»i  Intarwt  In  tbe  oontnjTmr,  bM  been  Im- 
properly  mnd  colludi "  *"      ' 
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[No.  4S.1 
Arffvtd  Jon.  1S.JS.  isas.  Seeidtd  Ja».  t9,jaS3. 

APPEAL  from  the  Circuit  Court  of  the  United 
SUlea  tor  the  District  of  Or^oo. 
The  UMoiy  and  facta  of  the  case  luffldentlf 
N)pearin  the  o^nion  of  the  court 

Shmr».  John  B.  HltclMU  and  Avgiutus 
B.  Qariand,  for  appellant 

Mtfr*.  Om*.  a.  KIjbc,  JMn  Jfuffan,  W. 
L.  HiU  and  W.  W.  Thayer,  for  appellee. 

Mr.  Jv$liee  Miliar  delivered  the  opinion  of 
the  court  r 

This  iaa  caae  which  the  drcnlt  court  should 
have  dlsmlsaed  under  the  Gth  section  of  the  Act 
of  March  8, 1670  [IB  BtaL  at  L.,  470],  concern- 
ing the  Jurlsdictton  of  tbe  Circuit  Courts  of  the 
Unlud  Btatea,  instead  of  granting  the  relief 
prared  by  complainant. 

It  Ischargad  in  the  UIl  that  Hayden,  the  ap- 
pellee [appulant],  while  acting  as  the  attmn^ 
of  Rachel  Dove  wd  Bethuel  DoTe.herhnshana, 
purchased  under  execution  a  Taluable  tract  of 
land  belong^  to  Rachel.  Thathe  had  defend- 
ed the  suit  for  f  orecloenre  of  a  mortage  on  the 
property  for  the  Dorea,  in  which  a  decree  was 
rendered  under  which  it  waa  sold.  It  ia  set  out 
with  sumdetit  follness  thM,  at  this  sale,  he 
bou^t  the  land  at  ksa  than  its  Talue,  under 
circumstances  wUcb  should  subject  the  title 
which  he  acquired  to  the  character  of  a  trust  for 
tbe  henellt  of  Mrs.  Dove. 

It  is  not  neceaaarr  now  to  Inquire  into  tbe 
truth  of  thst  aUegaJion,  on  which  the  circuit 
court  rendered  a  decree  In  faror  of  Manning, 
the  complainant  in  the  suit,  because  we  are  of 
opinion  that  Maiming  had  no  such  Interest  in 
toe  matter  as  to  enaUe  him  to  sustain  a  suit  in 
the  Circuit  Court  of  the  United  Stalea  hi  regard 
toil 

The  sate  to  Havden  waa  nude  March  S,  1804, 
and  he  received  the  sheriff's  de«d  April  26, 
thereafter.  On  the  Tthday  of  April,  1875,  Ra- 
chel and  Bethuel  Dove  conveyed  the  land  to 
Manning,  who  l»ought  the  present  suitMay  12, 
1876. 
[B8T]  It  appears  in  evidence  that  not  long  after  the 
sberln's  deed  was  made  to  him,  Hayden  took 
possession  of  the  land  and  has  retained  it  ever 
dnce,  though  It  is  said  be  obtained  the  possea- 
don  nnfsiny. 

In  April,  1874,  Rachel  Dove  benn  a  suit  in 
the  State  Court  of  Polk  County,  where  tbe  bnd 
was  situated,  against  Havden,  to  recover  theae 
premises,  and  the  coart  decided  agtinst  her  on 
demnner.  From  thto  decision  she  Uxit  an  ap- 
peal to  the  Supreme  Court  of  the  State,  which 
was  dismissed  by  her,  as  wss  tbe  suit  in  the 
Polk  County  Circuit  Court  la  April,  tSTS, 
and  while  thia  suit  was  pending  lo  some  stage 


of  It,  the  conveyance  was  made  to  Manaiog  of 
the  land  in  quMtlon. 

Manning  was  the  husband  of  the  dau^ter  of 
the  Do^a,  and  resided  in  California,  and  had 
the  dtiieaahip  necessary  to  enable  blm  to  raiew 
theUtigationintheCIrcuitCourtof  tbe  United. 
States. 

The  deed  purports  to  he  one  of  bargain  and 
sale  for  the  oonsideiatiai)  of  Clt.OOO,  but  no 
mooey  wss  ever  paid  on  it  No  note  or  other 
oblintion  was  given  nor  any  mortgage,  as  se- 
curity for  the  debt  It  does  not  wpear  ttiat 
Mmntng  ever  promised  to  pv  anything  for  It 

Mrs.  Dove's  account  of  the  transaction  la  this: 

■  -Hy  dsuKhter  EUzabeth  is  thawife  (tf  ChariM 
Manning,  ths  plamtiS.  ManniDg  never  has  paid 
me  anv  mon^  on  this  land,  hut  be  was  going 
to.  He  never  gave  me  his  note.  I  can^  say 
when  I  saw  Manning  last.  I  think  eight  yeota 
ago.  Manning  wrote  flnt  about  having  the  land 
conveyed  to  tum;  said  be  would  take  tbe  matter 
oftonrbanda.    I  have  not  the  letter  with  me.' 

Mr.  Dove  says  be  dont  know  whether  any 
part  of  the  $S,O0D  has  been  paid,  either  from 
his  own  knowledge  or  bom  hts  wife.  Man- 
ning's deporition  was  not  taken  In  the  case,  nw^ 
is  any  word,  veibal  or  In  wrldns,  produced  as 
coming  from  him  in  rnanl  to  this  suit.  TLe 
biU.wUdt  Is  filed  In  his  name,  is  ndther  signed 
nor  sworn  to  by  Um.  Mr.  Dove  swears  that 
he  Is  the  agent  and  attorn^  In  fact  of  Manning, 
and  as  sudi  be  verifies  Uw  UU. 


denies  that  Manning  was  In  eood  faith  tbe  Isw- 

fol  owner  of  the  land.    No  bond  for  costs  was 

given  fay  Manning  or  any  one  for  blm.    Hr.  ESSS] 

Itove,  in  swearing  to  the  bill  of  ooets  of  about 

(800,  does  not  say  that  plaintifl  had  paid  any 

put  of  than,  but  that  tbey  were  Inconod  in  the 

suit 

There  Is  BO  evidence  that  tbe  deed  from  Dove 
and  wife  to  Manning  was  ever  delivered  to 
Manning,  or  was  ever  In  bis  poasesslon,  and 
there  is  no  reason  to  suppose  It  ever  left  Or^on 
or  that  he  had  been  In  Oregon  for  years  before 
and  after  Its  execuUoo. 

Undoubtedly,  Mrs.  Dove  and  her  husband 
could  have  given  their  inlereat  in  the  {vopertr 
to  tbeir  daughter,  and  a  conveyance  in  con^d- 
eration  of  natural  love  and  affection  might  have 
been  good. 

But  this  deed  was  not  made  to  her,  nor  on  any 
such  consldeiatlon.but  tedtea  a  con^deratlon  of 
$5,000  in  money,  while  It  clearly  appeara  that 
DO  money  was  paid,  none  was  secured  by  note 
or  mortgage,  and  none  wasprraniaed  or  intend- 
ed to  be  paid. 

"Manning  wrote  to  me,"  Bays  Mrs.  Dove, 
"about  having  the  land  conveyed  to  him;  sold 
be  would  take  themattcroff  our  hands."  Wbat 
matterf  Manifestly  tbe  litigation  at  that  time 
going  ou.  '  '1  will  sue  for  you  in  my  name.  I 
can  go  into  a  court  of  the  United  Statea  where 
you  CBU't  go,"  is  what  be  meant 

There  is  not  a  syllable  in  this  record  Incon- 
sistent with  the  idea  that  Ihc  deed  was  made  to- 
Manning  without  bis  knowledge,  recorded  in 
Oregon,  and  delivered  to  tbe  lawyers  who 
brought  thia  suit,  tbe  same  who  brought  the 
suit  in  the  stste  court,  'without  bis  suthoiity 
and  without  any  communication  from  him 
wbaievei.    If  the  bringing  of  tUi  suit  was  a 


1MU.8. 
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tort,  then  it  m  vrldenee  In  tbe  record  by  wbich 
Hkmitiig  oould  be  cminectod  with  It  or  with  U17 
HMstion  of  claim  under  the  deed. 

It  aecma  to  ui  that  Uannln^B  name  ia  uaed 
becanae  lie  fa  a  citiEen  of  a  dUnient  State  f  rom 
tbe  de(eodant,fw  tbe  aole  beoeflt  of  Mrs.  Dove. 
That  be  baa  no  ml  lnieie«t  fn  the  contnvers]', 
and  if  cognizant  of  what  is  going  on,  of  which 
there  is  mnch  donbt,  is  pMsiTelf  jpenulttiDg 
Uw  use  of  hSa  name  (or  the  beneflt  oT the  Doves 
In  order  to  make  a  dmulAted  caae  of  Jurisdic- 
tion Intbe  Federal  Court. 
rKaAi  lliii  is  pteciseW  the  ease  provided  for  In  the 
^  Actof  18». 

The  mh  does  not  really  and  snbetantlidly  _ 
Tolve  a  dispute  or  controversj  ptoperij  within 
thejuilsdictioa  of  the  drcnit  couK,  because  tbe 
real  controvosj  is  wholly  between  dUzens  of 
tbe  sune  State.  "The  name  of  Manning,  the 
[daintiff  fai  the  suit,  has  been  improper);  and 
collnstvely  used  (in  the  languageof  tnissfatute) 
for  the  purpose  of  creating  a  case  cognizable 
under  It."  Hatea  v.  OaUand.  104  U.  8..  450 
rXXVI.,  8871;  Waiamtv.  ifoOami.  10*  U.  B.. 
900  [XXVI.,  719];  Detrvit  v.  JJtan,  prttteut 
Term  [ante,  MO]. 

Tha  decTM  of  AtOiTtndtOottrt  it  reverted  and 
tkeeate  remanded,  with  direeHon  todiemimtkt 
UU  fer  tetuit  tif  JwiedifHen  and  vithout  pnju- 
diet  leai^  eOieraelien  (n  a  proper  Muri. 

nueeopy.  Tesb 

James  H.MoKBOiMr,Ctek,Sii(kGoiirt,lT.8. 

atad~m  n.  s.,  ml 


|8S3]       TOWNSHIP  OF  CHICEAMINO,  Pfff.  in 
Brr.. 

SAHTTEL  H.  CARPENTER 
(See  &  C  IS  Otto,  «&-«&} 

Juriedietion  ^  Oireuit  Churl — Miehigan  mrat- 
tiee — iownjiip  btmdt~pleaiiinge — loUit  londM 
tkojf  be  delivered  to  anUher  eampani/. 

L  Tbe  Circuit  Court  of  the  United  State  _ 
ilsdictfon  of  a  suit  brought  by  a  dtlmi  of  ai 
BteleMo  noover  tlier "  "■ -■— •-— 

ootponMkmof^iuohlgL . 

S.  Id  Klcdilsan,  upon  the  ple««t 
In  an  action  upon  anjr  written  InnumeaC,  tbe 
^alDtUt  oaanot  ne  put  to  tbe  proof  of  tbe  exeou- 
tloD  of  tbe  Instrument  tv  the  baiidwTltlD|r  of  tbe 
defeDdant.  unleM  tbe  plea  la  veri&ed  by  afluavK. 

a  Where,  by  the  lawof  a  State,  It  any  townnhln 
voted  aM  to  mlra(Hls,ltwaa  aittboiind  wttbin  sixty 
days  after  tbe  vote  to  taue  Its  coupon  boDdi  for  the 
amount  so  voted,  valid  bonds  may  be  iMued  after 
tbat  time,  and  antedated. 

'   ""-' -ih»Matute,ansffliUvlt.denylnKtluit 


L  Unaeri , , ,...„ 

the  bonds  were  Issued  witbln  tlieilzty  da^  ^italn 

Issue  the  question  of  their  validity,  iT  t*- - 

sued  Mfter  that  Mme. 
5.  Municipal  bonds.  In 

may  be  dellvend  to  s  o.. , 

(■onsolldatlaD  of  tbe  oorporatloi 


le  question  of  tbelr  validity,  IT  they  iret«  Is- 

^ ?& 

toted  with  ani 


X  States  for  the  Western  District  of  Michigan. 
This  action  was  braiijirfat  in  the  coort  below 
by  the  defendaot  in  error,  to  enforce  the  pay- 
See  16  Otto. 


.,allKed  U 
ot  Chicka 


have  be«si  Issued  by  Uie  Townsliip  ot  Chlcka- 
minc,  in  aid  of  the  construction  of  Ibe  Cblcago 
&  ludiigan  Lake  Ebore  Railroad,  under  an  Act 
of  the  Leglalatme  of  the  Stale  of  Michigan,  ap- 
proved SOiuh  2a.  18Se. 

The  dedaradon  alleged:  that  tbe  bonds  were 
[smied  and  dated  June  1,  1069,  In  punruance  of 
a  vote  of  the  Township,  authorizing  the  asme: 

That  the  bonds  were  delivered  to  tlie  Stale 
Treasurer  of  Mkdilgan  t^  tbe  Towndtlp,  and 
that  the  Btate  traastuer  afterwaida  deUverad  tbe 
same  to  Uie  nilrond  companv; 

That  the  pWntlff  obtained  Oie  bonds  from  tbe 
ralboad  company  and  became  the  lawful  bear- 
er and  owner  thereof,  entitled  to  receive  pay- 
ment upon  the  ume. 

The  bonds  were  dmed  by  Oliver  L.  Newklifc, 
as  aupervleor,  and  by  O.  C.  Oillett,  as  town- 
ablpcleit 

The  defendant  gave  notice  that  It  wonld 
show:  that  O.  C.  Gillett  was  not  an  officer  of 
said  Townataip;  that  the  bonda  did  not  legally 
come  into  the  posaeaalon  of  the  atate  treasurer 
and  that  the  state  treasurer  never  delivered  the 
siUd  bonds  prior  to  Feb.  16,  1810; 

Tlut  the  vole,  authoriziDg  tbe  Issne  of  Ibe 
b6nds,  was  for  aid  by  donation  only  and  was 
had  In  Hay,  1660; 

That  tbe  Chicago  &  Michigan  I^ke  Shore 
BallnMd  Company,  In  wbcee  ^d  tbey  were 
voted,  consolidatea  with  another  railroad  cmn- 
pany,  b^re  ibe  bonds  were  Issued,  and  tbat 
the  bonds  were  issued  to  the  consolidated  com- 
pany, and  not  to  tbe  company  for  which  they 
were  originally  voted. 


for  (be  ^Dtlff  for  |6271.7  . 

costs.    Wlmeupon  Uie  defendant  sued  ou>  ',bis 

writ  of  error. 

A  further  statement  of  the  case  sppeonln 
tbe  opinion  of  the  court. 

Memr4.  Edward  Bacon  and  George  W. 
Lmeton,  for  plainiiff  In  error: 

Section  6W0,  Compiled  Laws  of  Mtchlgan, 
1971,  has  ever  been  construed  to  prohibit  any 
salts  upon  liquidated  demands  against  any 
township,  and  to  limit  tbe  creditor  to  his  rem- 
edy by  mantHimsM. 

MaraHton  v.  Oregon,  decided  in  1860,  SHlch., 
STB;  Dayton  v.  Rautidt,  97  Hlch.,  83;  see,  abo, 
Ptopte  V.  7birn«At>)  Board  of  La  Oratigefi  Hlch. , 
187;  ¥topU  V.  AvdUenqfWamie  Co.,  5  Uicb., 
SSS;  Pto^-r.  l\nimiliip»  of  ForUr  and  CaMn, 
18  Hlch.,  101;  MeArtkvr  v.  Dnnean,  84  Hicb., 
28;  Juet  V.  Wim,  43  Mich.   S74. 

The  plalotUf  was  bound  to  prove  in  tbe  or- 
dinary manner  tbe  legal  signing  and  legal  de- 
livery of  soch  bonds. 

Freeman  v.  BlUton,  B7  Hlch.,  462. 

Ur.  KHehaU  J.  SnOor,  tat  defendant  in 


Mr.  Chi^  JvHeeVmitt  delivered  tbe  opin- 
ion of  tbe  court: 

The  asslgntnenta  of  error  in  this  case  present 
tbe  (ollowteg  questions:  .._, 

1.  Whether  an  action  at  law  can  he  main-  [0W] 
tained  in  the  arcuit  Court  of  tiie  United  States 
against  n  municipal  corporatl<m  of  Michigan 
upon  municipal  iionds  or  tbe  conpona  for  in- 
terest attached  thereto.  _ 

e.  Whether  tbe  Clrcnit  Conrt  ot  the  United 

D,;;,„=»,COOglC    ••' 


SuPKEHX  CorsT  or  the  TJititbd  SriTBa 


Oct.  Term. 


Ttbeai 


□bligBtioa  of  a  m 


Diclpal  cxnporatlon  of  Hicbuton,  for  the  paj- 
ment  of  a  Bum  of  money  to  a  corporatioii  of 
MicbiKon  or  bcBrer,  or  to  bearer. 

8.  Whether  the  obligationa  and  coupons  sued 
on  in  this  esse  could  be  introduced  in  eridence 
under  the  pleadings,  without  proof  that  the  per- 
son who  ugned  them  as  towDSDip  clerk  actuallj 
held  that  office  at  the  time  his  signature  was 
alBxed  and  the  obligations  were  delivered;  and, 

4.  Whether,  since  the  obligations  were  not 
delivered  to  the  corporation  to  which  Ihej  were 
voted  by  the  Township,  but  to  a  corporation 
created  by  the  consolidation  of  that  corporation 
with  Bnotber,  tbey  are  valid. 

I.  As  to  the  right  to  sue  a  municipal  corpo- 
ration of  Michigan  In  the  courts  of  the  United 
8tal«s  oa  an  oblig»tion  for  the  payment  of 
money: 

If  we  understand  correctly  the  cases  in  the 
courts  of  Michigan  to  which  our  attention  has 
been  directed,  tney  decide  no  more  than  that 
in  the  courts  of  the  State  the  remedy  for  the  re- 
coverr  of  money  for  a  municipal  corporation, 
on  a  liquidated  demand,  is  by  maru/imuj  Dgalnst 
the  proper  officer  to  require  him  to  do  his  duty 
under  the  law  with  respect  to  the  discharge  of 
the  obligation  which  has  l>eeu  entered  into,  and 
uiat  for  such  purposes,  in  thai  Jurisdiclioii,  an 
iDdependeut  judgment  in  an  action  at  law 
against  the  corporation  is  not  necessary.  There 
is  no  law  of  the  State  {irohibitlng  such  a  suit. 
All  that  has  been  determined  U  that,  in  the 
courts  of  the  Stale,  a  Judgment  is  not  necessary 
to  lay  the  foundation  for  a  writ  of  maiuiamtit 
to  require  the  officer  to  do  his  duty. 

In  the  courts  of  the  United  States,  however, 
a  tiidiulamui  can  only  be  granted  In  aid  of  an 
existing  Jurisdiction,  and  in  this  class  of  cases 
a  Judgment  against  Uie  corporation  is  an  essen- 
tial prerequisite  to  such  a  writ,  although  In  the 
courts  of  the  SUle  ft  is  not.  This  whole  sub- 
ject was  fully  considered  at  the  last  Term,  in 

iio«nport  V.  Ztorf^Cfa,.'"*"  "    """' 

loao],  where  the  other 
rule  are  cited. 

;i.  As  to  the  JurlsdictlOD  of  the  courts  of  the 
United  States  in  a  suit  by  the  assignee  of  an  ob- 
ligation of  a  municipal  corporation  of  a  State, 
payable  to  a  citizen  of  the  same  Stale  or  bearer, 
or  to  bearer: 

This  question  was  decided  at  the  present 
Term,  In  T/iompton  v.  FWritu  [anfc,  2»9l.  The 
Act  of  March  8,  1675,  ch.  187  [18  Stat,  at  L., 
4701;  I  Sup.  R.  S.,  174,  which  provides,  section 
1  that  the  District  and  Circuit  Courts  of  the 
United  Statea  shall  not ' '  Have  coKuizance  Of  any 
suit  founded  on  a  contract  in  lavor  of  an  aa- 
signee,  unless  a  suit  might  have  been  prosecut- 
ed in  such  court  to  recover  thereon  if  no  assign- 
ment had  been  made,  except  In  cases  of  prom- 
Isaory  notes  negotiable  by  the  law  merchant  and 
bills  of  exchange,"  is  cfololnly  not  a  limitation 
on  the  Judiciary  Act  of  Septeniber  2^,  1789,  ch. 
90,  1  Stet.  at  L.,  79,  whi^  provided,  section 
11,  that  the  same  courts  should  not  "Have  cog- 
nizance of  any  suit  to  recover  the  contents  of 
an^  promiflsoiy  note  or  other  cbcae  In  action  in 
favor  of  an  anignee,  unlesi  a  sidt  ml^t  have 
been  proaecutea  in  such  tourt  to  recover  the 
sold  owtenis,  U  no  aiirigiiinftnl  luid  been  made. 


^ip  prii 


except  in  cases  of  foreign  bills  of  exchange." 
Under  the  Act  of  1789  it  was  atwayt  held  that 
an  obligation  payable  to  bearer,  or  to  an  in- 
dividual or  bearer,  did  not  come  within  the  pro- 
hibition of  suits  by  assignees.  BanJc  y.  Wiitar, 
2  Pet.,  826;  a«Anri(  v.  KenMdy,  S  Wall.,  391 
[76  U.  S.,  XIX.,  7881:  LetingUm  v.  Butler,  U 
Wall.,  298  [Bl  U.  S.,  XX.,  812]. 
8.  As  to  the  neceaaity  for  proving  that  the 


when  he  affixed  his  algnatur 
The  name  of  tlio  person  wl 
as  clerk,  is  O.  C.  OiUett.  ' 
signed  the  bonds  was  admitted,  but  it  was  de- 
n£d  under  oath  that  he  was  clerk  of  the  Town- 
the  end  of  the  summer  of  1968, 

ore  than sixtydaysafter the  bonds 

voted  by  the  Town.  The  Statutesof  Mich- 
igan and  the  rules  of  the  circuit  court  in  foroe 
when  this  csnse  was  tried,  provided  that,  upon 
the  plaa  of  the  general  Issue,  In  nn  action  upon 
any  written  instrument  under  seal  or  without 
seal,  the  plaintifl  should  not  be  put  to  the  proof 
of  the  execution  of  the  instrument  or  the  band-  r 
writing  of  the  defendant  unless  the  plea  was 
verifled  by  affidavit.  In  this  case  the  suit  was 
on  a.  written  instrument,  and  the  plea  was  the 
general  issue.  This  |rie*.  however,  was  not  ver- 
ified in  broad  terms,  Iml  an  affidavit  was  filed 
to  the  effect,  orgumentatlvely,  thu  the  town- 
ship clerk,  whose  signature  was  necessary  under 
the  law  to  thedue  execution  of  the  bonds,  could 
not  have  signed  them  before  the  end  of  the 
summer  of  1809.  because  be  was  not  clerk  un- 
til after  that  time.  The  law  under  which  the 
bonds  were  issued;  provided  that.  If  any  town- 
ship voted  the  aid  to  railroads,  which  was  au- 
thorized, it  "Shall,  within  sixty  days  after  the 
Siieetion  of  aid  is  determined  by  a  vote  of  the 
eetors,  •  •  •  inue  its  coupon  bonds  for 
the  amount  so  determined  to  be  granted." 

The  effect  of  the  sffldavit  was  to  raise  the 
question  whether  the  bonds  were  valid  if  issued 
^ter  the  sixty  days.  The  offlrmstlve  of  show- 
ing tliat  they  were  issued  within  the  sixty  days 
was  probably  put  by  the  Readings  on  the  ^alnt- 
lO.    This  showing  he  did  not  make.    Conse- 

rntly,  the  objecUon  to  the  adtnisslbllily  of 
bonds  resolved  Itself  into  the  question  of 
their  validity  .issued  as  they  were  after  the  time. 
We  see  nothing  In  the  statutea  which  takes 
away  from  the  township  authorities  the  ri^t  to 
execute  and  deliver  bonds,  if,  for  any  reason,  it 
is  not  done  within  the  time  named.  The  wend 
"shall"  as  used  in  the  statute  undoubtedly  gives 
the  township  oiBcers  the  whole  of  the  sixty 
days  to  get  tne  bonds  out,  but  It  certainly  does 
not  impiv  that  if  they  foil  to  do  it  voluntarily 
within  ibe  time,  Uiev  cannot  be  compelled  to 
do  BO  afterwards.  And  If  thev  can  ne  com- 
pelled to  do  HO,  it  necessarilT  follows  that  they 
shoulddo  it  voluntarily.-    Wehave  notbeoin 


fened  to  any  decisions  bv  the  courts  of  Mich- 
igan to  the  contraiy,  and,  construing  the  stat- 
ute for  oumdves,  we  think  that  valid  bonda 


may  be  issued  after  the  time.    This  being  b_, 
the  antedating  does  not  invalidate  the  bonds. 
In  this  suit,  no  attempt  is  made  to  recover  for 
Interest  accniW  before  actual  delivery. 
4.  As  to  the  usue  to  the  consolidated  com> 


liis 


precise  qucMlon  was  before  ua  at  the  tost 


KuixAXKK  CouHTT  T.  Stka.  Liwm  Un.  Co. 


Tmn,  tn  tbe  cam  of  Jfe»  Bufalo  v.  Iron  Ob.. 
lOB  U.  S..  »  [XXVL,  10S5],  u>d  deddod  ad- 
[MS]  fcnel^  U)  tbe  dum  of  the  plalatiff  in  enor. 
We  see  no  reuou  for  Mconddering  that  case, 
■od  thia  cannot  be  distinfuiebed  from  it. 
T/tejudgmm  i$  afirmtd. 

Jamea  B.  HoEeimer,  Clerk,  Sup.  Court,  U.  a 

c»cd-ii)*u.a.an. 


COUNTY  OF  KANKAKEE,  P^f.  in  Bit., 

.ATNA    LIFE  INSURANCE   COMPANY. 
(aee8,a,uotMi,iH8-«n) 


» tbe  capital  itook  at  m 


>  aioDS  Iti  Uns 
v>  laDwnDe  hi  ine  capinu  nooK  oi  (uoli  cxunpaay, 
turn  not  Umlt  tlieoiiendatiottliag«nenllB«aM 
"~  ~' t»  antboriaiiic  counUsi  to  ntaorlte  for  atook 
Dompanr  mnalma&boaiB  tbenfor. 
"  ~  ■  county  In  lUlnota  to  oisaolml  under 
dp  Act.  tbe  tuperviaan  an  tlie  proper 
ue  the  couDtr  bondi. 
[No.   1IM.1 
S^bMitted  Jan.  19, 1S$3.    Deddtd  FA.  S,  1883. 

F  ERROR  to  tbe  Circnlt  Court  of  the  United 
Stales  for  tbe  Nortbeni  District  of  minois. 
The  hiatoi7  and  facta  of  the  cate  appear  In 
the  opinicHi  of  tbe  court. 
Xr.  FraaelB  H.  "Eaimm,  for  plalntift  in  er- 

lOT: 

I.  There  wu  a  total  want  of  ftulboritjr  to  the 
mnnicipal  offlcera  of  the  Countj  of  Euikakee 
to  i  saue  the  bonds  to -which  tbe  coupon!  in  quaa- 
tioD  were  attached. 

Charier  of  Sank.  &  lU.,  etc,  R  R.  Co.,  aeca. 
16, 11;  General  Uw,  Not.  6. 184S;  Uw  Amend- 


8.,  S25  (XXVL.  122);  JTajwr  t.  Ray,  1»  Wall., 
MS  (86  U.  B.,  XXII.,  IM);  OaddU-v.  BiefUand 

a>.,»am..  iis. 

IL  Tbe  power  to  isane  bonda  If  it  can  be 
beld  Ibere  waa  an7,  was  conditioiMl,  and  tbe 
Gooditlona  were  part  of  tbe  power  conferred. 

Sec  4,  General  Uw,  Nor.  6,  1840;  Act, 
Harcb,  18M,  amendatory,  etc;  MarAatl  Co.  y. 
Oook,  88  DL,  44;  Dan  t.  JM.  Board.  19  C.  fi. 
(N.  8.),  \«i;O<iddU't.RbMand0o.,»m.,U%; 
ArfOuUiiMfT.  SUamt.MU.  8.,25S^XIT., 
125);Ja«wra>.T.Bi)^u,108U.S.,T50(XXTI., 
laHY  fibUWar  Oo.  t.  FtopU,  iS  111.,  161;  Jfiinft 
T.  Fidtan  Co.,  10  Waa,  678  (77  U.  8.,  XIX.. 
10*0);  Loan  Ama.  t.  TapAa,  SO  Wall.,  656  (87 
U.S.,  XXII.,  4SS). 

Tbe  prindple  of  ertoppel  doea  not  k^s, 
lAoe  bonds  are  void  In  their  Inception  for  want 
<Nt  antbmin  to  inoe  tbem  or  where  th^  bare 
been  iaanea  by  a  corporate  body  or  Iti  agenta. 
who  were  not  autboriud  bj  law  to  issue  tbe 

ifafrt  T.  yWdm  a».,  10Will..677(77n.8., 
XIX.,  1040);  Loan  Amo.  t.  Jimeka  (Ktpra\ 

As  nld  in  Ba»t  Oaldand  v.  Sctnrtar  {tupra). 
where  there  U  a  total  want  of  authority  to  Uaue 
btndi,  tbet«  can  be  no  aucb  thing  aa  a  bona  Ide 
bolder. 
8m  l«Ono. 


JO-.  JvtHee  MaMhMra  delivered  tbe  opin- 
ion of  tbe  court: 

Tbe  Judgment  aought  to  be  reviewed  by  tbia 
writ  of  error  waa  rendered  upon  coupons  at>- 
tached  to  municipal  bonda  pnip«ting  to  be  la- 
med by  the  plaliUJfl  In  error.  The  cause  was 
tried  by  the  court  without  the  inlerventicwof  a 
Juiy,  and  tbe  facta  vppiai  in  a  bill  of  exceptlona. 
Each  bond  ot  the  laane  contains  a  ledlal  that  It 
"la  iasuednnder  andpuraiUDIIaOTdereof  tbe 
Board  of  Bupervlaora  of  Kankakee  County,  II- 
Unois,  for  ■ubscriptioD  to  Ibe  ca^tal  atock  of 
tbe  |r»nlr«b^m  ft  Illinois  River  Railroad  Com- 
panr,  as  anthorited  b^  virtue  of  the  laws  <^  tbe 
State  of  niinots  authorizing  dtiea  and  conntiea 
to  subscribe  capital  slock  to  aid  and  oonstmct 
lallroads;  also  in  accordance  with  tbe  provis-  ,aaai 
kuis  of  an  Act  (rf  said  Btale  of  Illinoia  entitled  ^^^^' 
'  An  Act  to  Fund  and  Provide  for  Payinc  the 
Railroad  Debt  of  Counties,  Townablps,  aties 
ndTowns, -    .    - 

Tbe  bond 
rined  by  tbe  chairman  of  the  board  of  auper- 
v&on,  and  counleridgned  by  tbe  clerk  of  tbe 
county  court,  under  tiie  crdec  of  tbe  board  of 
supervisors  of  the  County,  September  SO.  1870. 

The  defendant  In  errw  is  a  bona  JIde  bolder 


Tbe  defense  made,  however,  and  ovemiled 
a  the  court  below,  is  matter  of  law,  andallena 
that  the  bonds  are  void.  In  whoaeaoever  bands; 
first,  becatve  the  County  bad  no  power  under 
the  law  to  iamie  tbem  at  all;  and,  eecond,  be- 


tbey  were  issued  by  the  board  <A  super- 

of  ibe  County,  who  were  not  tbe  rmn- 

aentatives  of  tbe  Coun^,  empowered  to  bted  it. 


visors  ol 


Tbe  charter  of  the  Kankakee  ft  Illinois  River 
Railroad  Company,  in  force  April  IS,  1860,con- 
tained  a iffovisl(Mi  (sec.  16)that"TofunberaId 
in  tbe  constructimi  cX  said  railroad,  townsbipa, 
corporate  towns  and  dtiea  on  or  along  the  line 
of  said  tailroad  may  aubacribe  to  tbe  capital 
stock  of  said  componv  in  outna  not  exceeding 
tlOO.OOO  respectively;'' provided  that  such  sub- 
acripti<»  shall  have  Men  authorised  by  a  tna- 
Jority  of  tbe  legal  voteia  at  an  election  called 
and  held  for  that  purpose;  In  which  event,b<wda 


pany-  The  same  Act  (aec  17)  providea  that 
"  Iiotbing  herein  cootained  shall  prevent  coun- 
ties and  dtlea  from  taking  and  voting  for  sub- 
scriptions in  the  slock  of  ii^  cota^aay,  under 
"- — leral  laws  of  the  State." 

general  laws  of  tbe  State  referred  to,  in- 
clude '  'An  Act  supidemental  to  an  Act  entitled 
'An  Act  to  FroviOB  for  a  General  System  of 
Etailroad  Incorporatlona,' "  which  took  effect 
November  8, 18W.  Laws<41S49.  adseaa.,p. 
88.  That  statnteauthoilcee  every  county  in  tbe 
Scale  to  eubacrlbeforatockinany  railroad  com- 
pany, already  or  thereafter  to  be  oraanlied  or 
Incorftoraled,  to  the  extent  of  9100,0ii0;  and,  tot 
the  payment  of  tbe  same,  exiweaslv  empowen 
them  to  borrow  mon^,  atanUe<nlntereetnot 
exceeding  ten  per  cent  per  annum,  and  to  pledge 
the  faith  of  the  county  for  tbe  annual  pmneU 
of  the  interest  and  the  ultimate  redemption  of 
the  [nlndpal,  or,  if  the  judges  of  tbe  coud^ 


ibvGoOtj^l^  J 


BUPSKME  CODST  OF  tSE  TTmTKD  Btatxb. 


Oct.' 


■utborized  to  pa;  for  such  ■utMcription  in  eh 


of  tbe  county,  bearing  intereat  not  exceeding 
tbe  rUe  afores&ld;  ana  the  raUroad  coDHisnf  are 
also  authorized,  by  a  separate  section  ofue  Act, 


'e  auch  bonds  In  pajment  of  such  sub- 
acriptions. 

Ttie  contention  now  Is  on  the  part  of  the 
plaintiff  in  error,  that  tbe  Isnguiwe  quoted  from 
tbe  17th  section  of  the  charier  of  the  Kankakee 
and  Illinois  River  Railroad  Companv  Is  a  res- 
erration  merely  of  tbe  power  given  bj  the  gen- 
era] laws  ot  tbe  Btale  to  countfea  to  anbambe 
for  stock;  and  aa  tbe  power  to  issue  bonds  in 
payment  therefor  is  a  distinct  power,  It  Is  not 
Included  In  the  reservation  Bud,tiierefore,ceased 
to  exist  on  the  passage  of  the  Act,  so  far  as  tbe 
present  imnaoction  U  concerned. 

But  tbe  obvious  meauine  of  the  clause  relied 
on  to  accomplleb  that  result  is,  merely,  that  the 
general  laws  of  tbe  State,  authorizing  counties 
to  subscribe  for  stock  In  tiiat  railroad  company, 
■ball  remain  unaffected  by  the  charter,  which 
oonfened  similar  power  on  townshipe,  corpo- 
rate towns  and  cities  on  the  line  of  the  road, 
and  not  In  any  manner  to  limit  the  operation 
and  application  of  those  general  laws  upon  the 
subject.  The  very  purpcrae  of  the  proviso  seems 
to  us  to  have  been  to  exclude  the  very  conclu- 
sifiD  now  sought  to  be  drawn  from  it. 

Indeed,  If  the  argumeul  be  good  for  anything 
at  all,  it  re!)uUs  tliat,  under  the  operation  of  this 
rewrratiou,  the  naked  power  to  subscribe  for 
Mock  remains  in  the  counties,  without  any  au- 
thority and,  therefore,  without  any  obligation 
to  pay  for  It;  for  if  the  power  to  issue  bonds  is 
taken  away,  so  also  is  tbe  power  to  pledge  the 
faltb  of  the  county  for  the  annual  [wyment  of 
the  interest  and  the  ultimate  redemption  of  the 
principal,  a  pledge  which  means,  of  course,that 
payment  shall  be  made  out  of  the  revenues  of 
tbe  couoly  derived  from  taxation. 

As  such  a  construction  of  law  confeaaes  fU 
own  absurdity,  it  is  not  necessary  to  make  any 
fomial  refutation  of  It. 

It  is  further  contended,  on  the  part  of  the 

eaintifl  in  error,  that  if,  at  the  date  of  these 
inds,  Kankakee  County  bad  corporate  power 
to  execute  and  issue  them,  it  could  only  bedone 
by  the  county  court  accoidlng  to  the  terms  of 
the  statute  conferring  that  power.  Such,  in  fact, 
Is  the  language  of  the  general  law  of  1B49,  from 
which  the  power  is  derived. 

But  the  County  of  Kankakee,  It  Is  admitted, 
was  organized  under  tbe  Act  to  provide  for 
township  organization  of  April  1,  1851.  I^ws 
of  1861,  p.  8S.  Under  that  mode  of  organ»a- 
tinn,thecorporBte  powers  of  counties,  otberwJKe 
exercised  by  the  Judges  of  the  county  court,  are 
devolved  upon  a  boud  of  supervisom,  such  as, 
in  the  mesent  instanoe,  executed  and  Issued  the 
bonds  In  question.  Article  10,  section  4,  of  that 
Act  declares  that  "The  powen  of  a  coun^  as  a 
body  politic  can  only  be  exercised  by  tbe  board 
of  aupervlBOrs  thereof,  orln  punmance  ofaree- 
ohition  by  Ibcm  adopted."  And  article  16,  sec- 
tion 4,  pToridea  that  "Tbe  board  of  supervisors 
of  each  county  in  this  Btate  shall  have  power, 
at  their  annual  meetings,  or  at  any  other  meet- 
ing, •  •  *  to  perform  all  other  duties,  not 
Incomdatent  with  Ihia  Act,  which  may  be  re- 
(Tuired  of  or  enjoined  on  them  by  any  law  of 
uia  State  to  tba  county  ootuts." 


In  Gnenv.  VanfiMfi,17IIL,2Sl.itwaaaidd 
that  the  board  of  aupOTUonweretbeleKBlaoc- 
cessora  to  the  couDQr  comtnlBBionera'  court,  as 
bad  been  previously  decided  In  People  v.  Tkm^ 
ber,  18  III.,  S54.  LiPret^ma»T.  ^untcB  Cb., 
19  111.,  40e.  the  ven-  point  ben  i^sed  was  de- 
cided, and  it  was  held  that  under  the  Act  of 
1851  it  was  thedutyottbeboaidofsnperviBora 
to  act  instead  of  the  coun^  court  in  calling  an 
election  to  vote  on  the  quwtlon,  in  making  the 
subscription  tor  the  stock,  and  in  isBuing  counUr 
bonds  in  myment  therefor.  The  Act  of  April 
1,  1861, "To  reduce  the  Act  to  providefor  town- 
ship organization  and  tbe  several  Acts  amenda- 
tory thereof  into  one  Act  and  to  amend  tbe 
aame,"  Seas.  L.  of  Dl.,  1861,  pp.  816-287.  re- 
moves all  doubt  on  the  subject.  It  confers{art. 
14,  Fee.  6,  8tb  clause)  upon  the  board  of  super- 
visors authority  "  To  perform  all  other  duties, 
not  iDconsIstent  with  thia  Act,  which  may  be 
required  of  or  enjoined  on  them  by  any  law  of 
this  State,  or  ubich  are  tinned  ft^wn  eountg 
eoarti,  vhen  lioldtn^  term*  for  the  IramaeHon  ej 
counts  bumaat  in  tliooe  eountiu  nol  adopting 
tmniAip  organitaiion." .  Thia  Act  was  in  force  ___, 
when  the  bonds  sued  upon  in  this  case  weie  ia-  IVZxj 
sued,  and  they  are  governed  by  it.  Thecafeof 
Omldi*  V.  Richland  a>.,9aill..  119.  relied  upon 
by  counsel  for  plaintiff  In  cnoron  this  point,  ia 
not  inconsistent  with  this  result  In  the  present 
case,  because  that  decision  is  baF«d  on  the  worda 
of  the  charier  of  the  railroad  company  confer- 
ring the  authority  to  subscribe  to  its  capital 
stock,  which,  in  the  opinion  of  tbe  couit,  ex- 
pressly limited  tbe  exercise  of  tbe  power  to  the 
county  court.  Tbe  same  comment  may  be  made 
upon  the  case  of  Schuyler  Co.  v.  Pto^,  25 III., 
181. 

We  find  w>  error  in  the  record,  and  the  judg- 
ment of  lilt  Circuit  Court  it,  ateordin^,  of. 
firmed. 

VraK  oopr.   Teat; 

James  B.  HoKenney,  Clerk  Sup.  Court,  U.  B. 


UmTED  STATED,  Intervener,  Aj^, 

JAMES  H.  WILSON,  Receiver,  etc. 

(See  B.  C, »  otto,  KO-as.) 
Oertifiealet  of  indebtednem,  not  taxable. 

OertlficalflB  of  Indebtednen  laaued  bf  a  mnln 
of  a  railway  company,  not  intended  to  -'— 
to  be  UBd  aa  moncr,  aie  not  taxable 
tloD,"  under  seotton  MB  R  B. 

[No.  157.] 
Argued  Jan.  W,  1883.       Decided  /».  tf,  J883. 

APPEAL  from  the  CircuitCourtof  tbe  United 
States  for  the  Middle  District  of  Tennesaee. 

This  Is  a  case  in  which  the  United  Statea  ap- 
pears as  an  intervener,  demanding  payment  of 
a  tax  upon  "circulation  issued  between  tbe 
months  of  May,  1873,  and  November,  1874,  in- 
clusive, by  the  Receiver  of  tbe  St.  Louia  and 
Southeastern  Railway  Company  under  an  order 
of  coun,  the  cause  in  which  the  Intervention 
occun  being  one  for  the  foreclosure  of  a  mort- 
gage given  by  the  company  to  secure  its  bmids. 

A  copT  of  one  of  the  cemflcates  of  Indebted- 
ness, relied  upon  as  tusUfyliig  the  clxim  of  the 
United  Stoles,  is  as  loUows: 


zfid  by  Google 


Hadisor  Cocirrr  v.  Wabber. 


No.  a*9I.)  (1974. 

Saint  Louis  and  SontheMtern  RtDway  Com- 
pany. 

Certilical«  of  indcbtedneaa,  good  for  twoitj 
dollars,  to  U.  W.  GaniDer,pa;iiiaster,  or  bearer, 

erable  at  the  office  of  the  Treasurer,  Saint 
ilia.  Mo.,  four niontluafterdate,wltli interest 
at  the  rate  of  t«n  per  cent  per  annum.  Good 
odIj  when  counterelgoed  by  tbe  paynusier  of 
tbe  compAny. 

J.  F.  Alexander, 

Treasurer. 
L  P.  Hains,  Auditor, 
Counteraigned: 

H.  W.  Gardner,  ParmaHter. 
148.    $20,000)  (Due  Dec.  6,  1874 

Tweoty-Bve  per  cent  of  freight  bills  due  the 
company  may  be  pud  In  thme  certiflcates  at 
their  face  value  before  maturitr  thereof. 

Ttiese  certiflcates  were  isaued  under  orders  of 
the  court  appointing  a  Raceiveir  "For  the  pur- 
poK  of  providing  money  to  make  payments  on 
account  of  the  balance  of  purcbaae  money  due 
the  Stale  of  Tennesaee  for  the  road  aold  as  tbe 
Edgefield  &  Kentucky  Railroad,  from  time  to 
time  to  issue  Ma  certttlcates,  which,  aliogetber, 
■hall  not  exceed  $350,000  on  so  mucli  of  the 


providing  for  the  payment  thereof  out  of  any 
of  tbe  moneys  that  are  applicable  for  that  pur- 
poac,  which  certificate  shall  bear  Interert  at  a 
[HI]  ale  not  exceeding  ten  per  cent  per  annum,  and 
tbe  suma  repreMnled  by  such  certlflcaua  shall, 
nnleu  preriously  diachaived,  be  paid  out  of  any 
moneys  realized  upon  a  toreckMure  and  sale  of 


•aid  railroad  and  the  protectii 
property  coming  into  his  hands  as  Recdver  as 
aforesaid.  And  it  is  further  ordered  tliat  said 
certificates  may  be  sold  below  par  if  necessaiy 

The  court  below  bavins;  entered  an  order  dis- 
miaing  the  petition,  the  tnterrener  appealed  to 

Mr.  S.  F.  PUlUpa,  SolieibtrOen.,  for  ap- 
pellant. 
No  counsel  appeared  for  tbe  appellee. 


We  ore  not  satisfied  that  tbe  certificates  of  in- 
debtedness, on  account  of  which  the  United 
Btatea  have  assessed  the  taxes  petitioned  for, 
were  calculated  or  intended  to  circulat«  or  to  be 
n»ed  aamoney.  They  nere  not,  therefore,  tax- 
able as  "drcuiatlon"  under  the  3d  clause  of  sec- 
tion 8408  of  the  Revised  Statutes. 

Ttie  deerte  ditmiaiing  the  petiUon  of  infarom- 


I      COUNTY  OP  MADISON,  Pfff.  in  Err.. 

e. 

THOMPSON  M.  WARREN. 

<Sae  8.  C,  U  Otto,  oe,  as.) 

BteUv  of  oat  tried  viiOunU  ajurj/. 

Id  a  oaae  tried  br  tlie  oourt  without  a  lurr.  U  a 
written  stipulation  WBlrlng  a  juir  la  not  shown  at- 
flnnatlTelj  In  Oto  reoord,  none  of  tbe  qoeetlons  do- 
okled  at  tbe  trial  can  Im  re-examlDed  here  on  writ 

""'^  [No.  1042.] 

Submitted  Jan.  19,  18S3.  JMoided  Feb.  6, 1883. 


Jfr.  T.  C.  Mother,  for  defendant  In  e) 

JIfr.  ChiifJiitHee  Walte  delivered  the  opin- 
ion of  tbe  court: 

This  Is  a  case  tried  and  determined  by  the 
court  without  tbe  Intervention  of  a  Jury.  Tbe 
record  does  not  show  any  stipulation  In  writ- 
ing waiving  a  Jury.  The  errors  asEinied  all  re- 
late to  ruUnga  of  the  court  on  the  trial,  except- 
ed to  at  the  time  and  presented  by  bill  of  excep- 
tions. The  rule  Is  well  settled  that  if  a  written 
stipulation  waiving  ajury  is  not  in  some  way 
shown  afBrmatively  In  tbe  record,  none  of  the  rAaoi 


tt»IM 


H.  Jf  cKeimer,  Clerk,  Sup.  Court,  C.  B. 


tTY.Int.  &>.,108U.  8.,e6[XXVI.,811]; 
V.  Eatton,  at  tbe  present  Term  [ante, 
•Ait  Ttaim,  arid  without  patting  on  any  of 
tile  qatttiont  pretented  bg  the  attiffnment  ^  er- 
-  -\vi«ai!trmth»jvdgTnint. 


James  H.  HaKennef ,  Clerk,  Sup.  Oouit,  IT.  S. 
ated-mc.s..B(ir.ec& 


Count!/  of  Alexander.  Plfl.  in  Err.,  v.  John 
F.  Xi'Biioil,  No.  lOfll.  Argued  and  decided  at 
same  time  as  preceding  ca.<<e.  Same  counsel  for 
defendant  m  error,  andwmi»m  B.  OUbart, 
for  plaintiff  in  error. 

Mr.  Chi^jMjMet  Walt«  delivered  the  opin- 
ion of  the  court: 

This,  like  ifaditon  Go.  v.  Warren,  Just  de- 
cided [nipra],  is  a  case  tried  by  the  court, 
and  there  is  nothing  in  the  reconl  siiowing  a 
stipulation  in  writing  waiving  a  Jury.  The  er- 
roTt  attigited  aO  relate  to  ntlingt  at  the  trial, 
and  the  judgment  it  (Mrmed  for  the  retuont 
tlated  in  the  opinion  jOed  in  the  eate  of  A« 
County  of  Madison. 

True  oopy.    Teat: 

Junes  H.  HoKenney,  Clkcfc>Sllp<  Oourt,  U.  S. 

citeii-iuu.a,«n,«ie. 
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THE   DEOISIOFS 


Supreme  Court  of  the  United  States, 


OCTOBER  TERM.  1882. 


STANDAUD  OIL  COMPAlfT.  P^.  in  £W-.. 
GEORGE  H.  VAM  ETTEN. 

(See  S.  C,  IT  Otto,  82S-S8K.) 

IBitaJa  in  fuaatitg  tfgoodt — gueitton  for  furg 
~ialeo/  goodt—ateoant  ttattd — nidenea  — 
mm-aamiruitiva. 

L  Wbere  oood*  are  wld  on  a  oootnwt  mbject  to 
Itie  count  of  an  Inspector  at  a  particular  place,  bis 
CDont  ia  Rubjeo',  to  Impaubment  for  fraud  or  ml«- 
late  and  direct  evideuce  of  the  fact  Ufa  mistake  Is 
Proof  of  •  aimllar  oounl  at  anotlm 
'  ment.  b  admissible. 
..  .-jamore  probalile  that  theappar- 
c  between  tbe  two  couuta  was  lost  In 

.,..-_--jE  than  that  tlwra  was  error  inonu  or 

both  counts,  was  a  guestiOD  (or  the  Jury. 

i.  WliercaMlcorKOOdBlscompletedilbGrlekfol- 
Idws  tbe  title ;  any  loss  that  subsequently  occurs  by 
mo-deiiveiT  by  ti>e  caniera  or  utbcrwlse.  will  be 
tbe  knot  tbe  buyer. 

Mated,  unlea 

Itaudor  mfe 

time  Id  aucb  a  case  is  a  queauon  ot  law. 

S.  Where  there  are  two  counts  In  evidence  as  to 
Uw  number  of  pieces  of  beading  aold,  tbe  Jury  are 
not  abU^Hl  to  adopt  eltber  od&  but  may  proceed 
upon  toe  supposition  of  poMlble  errors  in  both 
counts,  and  taakeprob*ble  oUowancee  for  such  er- 
roia,  anbougli  no  mattwrnaOoal  calculation  can  be 


S.  Tbequettloa  atkedo 
Bdeeign  lb  Impeaob  tbe  n 
tradkrtlon,  I  ' —^  -  "'- 


[No.  66.1 
Arptti  Oct.  S7,  SO,  ISSS.  Ihcided  Km.  SO,  188X- 

P  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  IHstrfcl  of  Michigan. 
Tbe  hlstot?  and  facts  of  the  case  appear  in 
(he  opinion  of  tbe  court. 

Mmn.  JMm  M.  Ditkxntcm  and  Lawl  T.  Grlf- 
Sb.  for  plaititifl  in  error. 

MtMtn.  M.  E.  Crqfoot,  Hafriaon  0««r  and 
Wahar  H.  Snitli,  for  defendant  in  error. 


»Ot»,-»P*af  MMWute*  (Ml  aeanmt  Ktatat   Bee 
•(feto  WlgHna  T.  BurkinaD,  17  U,  a,  XIX.,  Mt. 
_?^r»  on  account  AlfedtotnqwieftaWe /or  /nmd, 

8»l7  0im 


This  BC^on  was  orietnallj  bronght  in  the  State 
Circuit  Court  for  the  Count;  of  Genesee,  in 
Hicfainn,  and  removed  hy  the  plaintiff  in  er- 
ror, who  was  defendant  below.  Into  the  Circuit 
Court  of  the  United  Stales  for  the  Eastern  Dis- 
trict of  Michigan.  Tbe  defendant  In  error  sued 
as  assignee  olMcrrict  &  Helme,  pnrtuera,  aa  J. 
J.  Herritt  ft  Co.,  who  were  aa^gnees  of  J.  J. 
Merritt,  upon  a  certain  contract  entered  into  be- 
tween him  and  the  Btundard  Oil  Compauj.and 
subsequent  modlQcaiions  thereof,  to  recover  a 
balance  alleged  to  be  due  thereon  on  account  of 
the  price  uf  certain  headings  for  oil  barrels  sold 
and  deliTered  in  pursuance  thereof 

Qv-  the  original  contract,  dated  OcUibGr  4, 
1878,  Merritt,  descril)ed  as  of  Lapeer,  Michigan, 
sold  the  Standard  Oil  Company  2,000,000  head- 
ings suitable  for  oil  barrels,  to  be  saweid  twenly- 
Iwo  inchea  in  Icn^b,  full  one  inch  thick  on 
sap,  and  full  one  half  inch  thick  on  the  heart 
edge,  and  whenever  marc  than  two  pieces  are 
required  to  make  a  lirod  the  same  shall  be  count- 
ed aa  two;  to  be  delivered  on  board  the  cars  at 
Cleveland,  Ohio,  on  or  before  March  1,  1875, 
subject  totbecountandini^pection  of  the  Stand- 
ard Oil  Company,  who  agreed  to  receive  and 
pa^  for  tbe  same  as  fa^t  as  inspected,  at  the  |3ZT] 
price  of  (40  per  thousand.  Merritt  alsoagreed 
lliat  full  one  half  of  the  whole  amount  ol  the 
headingshould  saw  full  two-pieced  tieading,and 
the  Standard  Oil  Company  agreed  in  that  case, 
and  if  the  other  half  were  noir  more  than  three- 
pieced  heading,  they  would  pay  an  additional 
?:1  per  thousand  on  the  whole  amount.  It  waa 
urther  agreed  that  Herritt  should  have  tbe 
privilege  of  drawing,  on  sight  drafta,  for  $35 
per  thousand,  through  bank,  accompanied  bj 
duplicate  tnll  of  lading  signed  by  r^lroad  com- 
pany, as  evidence  of  shipment,  and  that  the  caia 
should  be  so  loaded  as  to  have  a  net  value  in 
Cleveland  of  amount  of  draft  after  culling  and 
paying  freight. 

This  contract  v 
a1  agreement  of  April  1,  1874,  1 
coming  a  party  to  it,  by  which  it  was  stipulated 
that  Merritt  &  Co.  should  make  and  deliver  the 
heading,  properly  piled  on  land  in  Lapeer  con- 
trolled oytheStanoardOilCompany;  thelatter 
to  fumidi  a  man  to  count  the  heading  as  nearly 
aa  might  be  from  week  to  week  as  piled,  but 

■  ■    inspect  it;  the  object  of  the  count  being 

It  of  adrancea  to  be  made  there- 
8» 


ib.Gootj^lc 


82B-S86  BurREifB  Coubt  or  t 

o&i  bat  tbcreupoD  the  dellveiy  (tf  tbe  beading 
■0  couoted  ebould  be  deemed  comidete,  and  the 
heading  Bhould  then  become  tbe  [nropeityo'  U^e 
Standard  OU  CompaQj  absolutely,  Herritt  & 
Co.  bdDg  entitled  to  draw  upon  cettiflcstea  of 
■acb  counU  at  the  rate  of  fSO  per  thousand, 
" ly  were  tc 


E  Ufitkd  Statu. 


Oct.  Tkbk, 


le  allowed  interest  a 


surance  theieon  to  the  amount  of  (21  perthou- 
■tuid,  the  loss  bvflre,  If  any.  above  that  amount 
to  be  borne  by  Merritt  &  Co.  In  all  other  re- 
■pects  the  terma  of  the  original  contract  were  to 

On  Hay  39. 1874,  another  modiflcatlon  of  the 
contract  was  made,  which  recited  that '  'TbrouEb, 
tn  error  made  by  the  inspector  em^oyed  by 
said  Standard  Oil  Company,  the  vld  J.  J.  Mer- 
ritt &  Co.  have  received  from  tbe  said  Standard 
Oil  Company  money  in  excess  of  the  amount" 
which  under  the  contract  they  were  entitled  to 
receive,  amounting  to  about  18,600,  and  made 
|32S]  certain  proTlsions  as  to  the  iLne  and  mode  in 
which  It  should  be  refunded,  batotherwlsetoft 
the  contract  unchanged. 

On  August  24,  1874,  a  further  modification 
was  agreed  to,  Increaaiug  the  amount  of  the  ad- 
vances to  tSB  per  thousand  on  the  second  mill- 
ion of  the  beading. 

Tbe  heading  was  manufactured  mostly  In 
1874  and  was  piled  on  each  side  of  tbe  rallrond 
track,  upon.land  leased  for  that  nurpose  by  the 
defendant  below,  and  shipmenrBbcgun  in  Hay, 
1876. 

Testimony  on  the  part  of  the  plaintiff  below 
was  offered  and  admitted  to  show  that  in  load- 
ing, an  Hccnrote  account  was  mode  and  kept  of 
each  car  loaded;  of  the  number  of  tbe  cari  tiie 
line  to  which  It  belonged;  and  the  number  of 
ipieces  in  each  car;  andtbat  there  were  891  car 
foods,  containing  In  all  8,681 ,460  dni^  piece*. 

After  tbe  first  lour  car  loads  hod  beoi  shipped 
through,  all  rail,  on  anannment  was  mode  be- 
tween the  parties  by  whl(£  the  rest  of  the  bead- 
ing was  to  be  sent  by  r^  from  Lapeer  to  Detroit, 
a  distance  of  sixty  miles,  and  thence  by  vesKl 
to  Cleveland.  These  flnt  four  car  loads  In  roil 
and  the  first  cargo  by  vessel  wen  countea  and 
inspected  by  the  defendant  below  at  Cleveland, 
and  retunis  of  tb«  mult  made  to  Henltt  A  Co. 
These  returns  showed  the  numbo*  of  matched 
beadingH  and  the  number  of  single  pieces  re- 
jected, on  inspection,  as  deficient  in  size  and 
ouality,  called  "culls;"  and  It  appearing  that 
these  were  but  a  small  portion  of  the  whole.  It 
was  then  agreed  that  if  Merritt  A  Co.  would 
cull  before  shipment  as  closely  as  they  had  done 
in  these  shipments,  the  defendant  would,  not 
cull  ony  more  at  Cleveland,  but  would  merely 
match  and  count  the  matched  heads. 

Evidence  was  offered,  on  tbe  part  of  the 
plaintiff  below,  and  admitted,  to  prove  that  the 
subsequent  deliveries  were  equal  on  an  average 
with  toeee  shipmentsasloqualltyandsixe;  a    ' 
that,  calculating  tbe  entire  quantity  by  this  cc 
porison,  it  womd  show  a,  delivery  of  268,! 
matched  headings,  more  than  had  been  accou. 
ed  tor,whlch,  at  |40per  thousand,  amounted 
ilO.5S2.12. 

It  was  In  evidence,  on  tbe  part  of  defendant 
|3Se]  below,  that  on  the  receipt  of  the  beadhig  al 
Cleveland,  it  was  Inspected  by  their  Inspectoi 
»20 


This  Inspector  being  called  as  a  witness,  testi- 
fied that  be  actually  matched  tbe  whole  of  the 
first  cargo  as  It  was  counted  and  Inspected,  but 
the  rest  by  only  averaging  from  Bamplesj  that 
is,  he  laid  off  ud  piled  up  a  thousand  ineces. 


record,  and  then  rednoed  It  to  matched  bead- 
ing, which  he  reported  to  the  Company^  Tbe 
number  of  single  i^eces,  in  gross,  was  2,2r*  * "" 
making  of  mMc^  -''---" —  ■■  "■"  -"" 
TbU,  he  said,  w 
and  matching. 

It  was  admitted,  on  the  part  of  tbe  defendant 
below,  that  In  going  carefully  over  tbe  inspect- 
or's calculations,  etron  had  been  discovered  In 
computation,  twenty-five  in  number,  some  In 
favor  of  and  some  against  the  Company,  and 
resulting  In  a  balance  of  9144.84  against  Ibem, 
for  which  they  admitted  their  liabHitv. 

On  the  basis  of  the  count  of  their  inspector, 
Ibe  Standard  Oil  Company  rendered  to  Merritt 


to  tbe  statement  of  the  account,  until  the  bring- 
ing of  this  suit,  January  10,  1870.  One  car 
load  of  heading  was  shipped  after  the  cloi«  of 
that  account,  and  was  accounted  for  September 
25,  1876. 

There  wos  other  evidence,  on  each  side, 
which,  it  was  claimed,  tended  to  establish  tbe 
nccuracy  of  the  counts,  respectlvdy,  made  at 
I^peer  and  at  Cleveland.  There  was  no  evi- 
dence, bearing  upon  the  question,  of  anv  los» 
of  heading  between  Detroit  and  Cleveland;  but 
it  did  appear  in  evidence  that  when  tbe  bead- 
ing was  uiaded  in  Detroit,  upon  vessels,  blUs  of 
lading  were  made  and  delivered  to  the  captains 
of  the  boats,  showing  the  ntimber  of  car  loads 
of  heading  on  each  veseel,  which  bills  of  lading 
were,  upon  the  arrival  of  the  vessels  io  Cleve- 
land, delivered  to  tbe  defendant  below,  at  its 
office,  when  freight  was  paid  thereon  and 
charged  Io  Heniu  &  Co.,  the  bills  of  lading  be- 
ing ret^ned  by  tbe  Standard  Oil  Company. 
There  was  no  evidence,  (ending  to  impeadi  the 
good  faith  of  tbe  count  on  either  side,  or  that  [S30] 
the  Inspector  of  tbe  defendant  below  was  not  a 
competent  peraon  for  the  business  intrusted  to 
him. 

The  court  charged  the  Jury,  in  substanocL 

that,  by  tbe  terms  of  the  contract,  as  modified 

April  1,  1B74,  tbe  heading  became  the  (nop- 


their  bspection  and  count  at  Cleveland;  that, 
if  that  count  was  made  fairly  and  In  the  exer- 
rfse  of  the  best  Judgment  of  the  Inspector,  It 
would  be  binding  on  tbe  [d^tiS,  unless  Its 
variance  from  the  actual  truth  was  too  gicat  to 
be  accounted  for  t^  any  error  of  Judgment,  in 
which  case  the  plaintiff  was  not  precluded  from 
Hbowing  a  mlMake;  that  If,  upon  all  the  evi- 
dence, Uie  Jury  should  be  unable  to  determine 
whether  there  was  fraud  or  mistake  in  the 
count  upon  either  side;  or  If,  upon  being  cati^ 
fied  that  there  had  been  fraud  or  mistake,  they 
were  unable  to  determine  which  party  is  re- 
sponsible for  it,  they  must  find  for  the  defend- 
10!  L'.B. 


ib.Gootj^lc 


Btandakd  Oil  Co.  t.  Tad  Ettek. 


ant,  except  ts  to  tbe  amoll  omoant  admftMd  to 
be  due.  And  the^rj  was  also  instructed,  tbat 
tiie  count  uid  inspectioD,  bo  far  as  it  invoWed 
the  culling  or  rejection  of  defective  pfecea  and 
matching,  so  as  to  detennioe  how  many  single 

Eiieces  were  required  to  m&ke  a  matched  head- 
a"  according  to  the  contmct,  was  a  matter  of 
{udgment  on  the  part  of  the  inspector,  which, 
I  tuinestly  eiercUed,  would  be  binding;  and 
that,  consequentljr,  the  proof  of  mistake,  upon 
the  case,  as  it  orow  upon  tlie  evidence,  was  eon- 
&ied  to  the  count  of  the  whole  number  of  sin- 
gle pieces,  and  the  consequent  error,  if  such 
were  proved,  as  to  the  number  of  matched  head- 
ings; although  the  defendant  Company  was  not 
bound  b;  the  contract  to  make  a  gross  count  to 
deterroine  the  whole  number  of  single  pieces, 
or  to  keep  any  memorandum  or  estimate  of  any 
such  groas  count,  or  to  make  return  thereof  to 
Heiritc  A  Co.,  Its  duty  being  performed  if  It 
handled  all  the  heading  delivered  to  it  and  hon- 


■nd  no  objection  having  been  made  until  Jan- 
uary, IST0,  by  the  bringing  of  the  suit,  it  Iiad 
{131]  been  kept  such  a  time  as  made  It  an  admisdoD 
on  the  part  of  Merritt  &  Co,  of  lis  correctness, 
but  that  the  olulntifC  was  not  estopped  from 
showing  fraud  or  mistake  in  it,  which,  how- 
ever, should  be  made  clearly  to  appear;  the 
burden  of  proof  resting  upon  the  plamtiff  to  es- 
tablish It. 

Various  exceptions  were  duly  taken  to  the 
rulings  of  the  court,  in  the  admission  of  evi- 
dence. In  refusing  to  instruct  the  jurv  as  re- 
? nested,  and  to  the  charge  as  given,  which,  so 
ir  as  necessary,  will  be  referred  to  in  their  or- 
der. A  verdict  was  returned  in  favor  of  the 
SUOatlff  below  for  (7,088,  and  Judgment  ren- 
ered  diereon,  which  the  defendant  below  now 
brings  into  review  upon  this  writ  of  error. 


1.  It  la  Qbjwtad  by  the  plaintiff  in  error.  In 
Lhe  first  place,  that  the  court  erred  in  admitting 
evidence  as  to  the  counts,  by  both  parties,  of 
■   '  HOI  heading. 


the  whole  number  of  single  pieces  of  heading, 
and  submitting  to  the  Inry  tne  comparison  be- 
tween them,  as  fumisblng  any  means  of  eatab- 


It  is  argued  that  the  count  of  groaa  pieces 
was  not  tvcognized  by  the  contract,  as  it  con- 
lamplated  only  a  count  of  matclied  headings; 
and  that,  u  this  involved  culUni;  the  bad  from 
the  good  and  the  matohing  of  nngle  pieces  to 
coiutitute  the  beading  temiired  by  the  contract 
and  then  only  a  count  of  we  number  of  the  lat- 
ter, the  process  inv(dv«d,  at  least  in  two  of  its 
■teiM,  tlie  eswciae  of  skiil  and  judgment  and 
made  it  Deoeasary,  if  mistake  was  relied  on,  to 
abow  directly  that  it  had  occurred  in  the  actual 
count  of  matched  headings. 

But,  as  we  have  ^ready  stated,  the  culling 
had  been  dispensed  with  after  the  flrst  four  cai- 
goea;  and  the  matohing,  as  testified  to  by  the  In- 
^lector,  was  madeopon  anesthnate  baaed  upon 
a  few  experiments,  according  to  which,  upon 
an  average,  the  whole  number  of  single  pieces 
was  reduced  to  matched  headinsa.  It  aid  be- 
ry,  therefore,  for  tne  inspector  to 


It  was  also  contemplated  by  the  contract  that  a 
count  of  single  pieces  should  be  made  at  Lapeer, 
by  H  counter,  slso  qqwinted  by  the  defendant 
below,  for  the  purpose  of  oetermlning  the 
amount  of  advances  to  which  Herritt  £Co,, 
were  entitled;  and  although  this  count  was  not 
the  final  and  conclusive  one,  it  was  quite leglti-  [332] 
mate  to  use  it  in  comparison  with  that  made  at 
Cleveland,  as  one  mode  of  testing  the  accuracy 
of  the  latter.  And  this  comparison  was  Justified 
by  the  evidence,  also  objected  to,  that  In  thoee 
particulars  which  might  affect  the  ratio  of  single 
pieces  to  matched  heading,  such  as  size,  tjuality, 
etc.,  the  early  cargoes.  In  rc«pectto  which  that 


ratio  had  been  determined  by  actual  inntectic 
and  count,  averaged  no  beUer  than  all  sabe 
quent  deliveries.  It  furnished  to  the 
fairlv  and  conristently  with  the  lnL._.  ._  ..._ 
parties  to  the  contract,  a  means  of  determiidng 


whether  there  bad  not  been  a  mistake  In  the  last 
count,  properly  limited  by  the  court  in  themle, 
that  the  dlserepancv  must  be  so  great,  as  that  it 
could  not  reasonably  be  accounted  for  by  any 
mere  variation  of  Judgment  in  the  matter  at 
matching. 

It  is  admltled  by  counsel  for  pluntiff  In  error, 
and  such  undoubtedly  is  the  law,  that  thecount 
of  the  inspector  at  Cleveland  was  subject  toira- 
peacbment  for  fraud  or  mistake ;  the  mistake  be- 
ing not  a  mere  alleged  error  of  Judgment,  but 
one  of  fact,  which  prevented  the  proper  exercise 
of  his  Judgment.  Such  was  the  character  of 
the  mistake  to  which  tb^  evidence  was  directed, 
namely:  a  mistake  in  counting  the  number  of 
single  pieces,  which  formed  the  basis  of  an  esti- 
maie  and  average  from  which  the  number  of 
matobed  heading  was  deduced.  The  objection 
seems  to  be  directed  to  the  mode  of  proof,  it  be- 
ing insisted  that  it  should  be  direct  evidence  of 
the  fact  of  a  mistake,  independent  of  the  evi- 
dence of  ite  amount.  But  we  are  not  aware  of 
any  rule  of  law  which  requires  any  {larticular 
method  of  proving  such  a  fact,  diueringfrom 
that  requIrM  to  prove  anv  similar  fact.  What- 
ever naturally  and  logiCBily  tendsto  establish  It 
Is  competent  evidence,  ifi  stranger  had  stood 
by  at  Cleveland,  and  following  the  inspectortn 
hts  count  of  ahiglo  pieces,  bad  detected  him  in 
error,  which  would  necessarily  affect  the  final 
count  of  malcbed  headings,  he  would  thereby 
have  been  a  competent  witness  to  prove  the  dls- 
crepaninr.  Proof  of  a  similar  count  at  I^peer 
would  (Ufler  only  In  degree  and  not  In  quality, 
aa  evidmce  to  the  aame  effect. 

It  is  suggested,  bowerer,  in  reply  to  this,  that 
in  the  latter  case  an  Indispensable  link  In  the 
chain  necessarv  to  connect  the  count  at  Lapeer  [3331 
with  that  at  Cleveland  Is  wanting,  because  it  is 
admitted  that  there  was  no  evidence  to  show  that 
all.  the  pieces  of  beading  shipped  at  lapeer 
were,  in  fact,  delivered  at  Clevelimd  and,  for 


so  probable,  as  to  more  reaoonably  account  for 

the  discrepancy,  tban  tbe  suppoaltkHi  of  an  er- 

in  one  or  both  counts,  was  a  matter  for  tho 


considetationof  the  jury.  They  were  not  bound 
to  assume  Dloasintranqmrtatlon,  in  tbe  absence 
of  any  evidence  on  the  subject,  and  were  enti- 
tled toasaume  that  the  shipments  arrived  at  their 
destination  undiminished.  In  the  absence  of  any 
reason  to  the  contrary;  espedally  in  view  of  the 
821 


Bdfbekb  Court  of  the  Ufitkd  Statbb. 


Oct.  Tnui, 


Of  the  bllb  of  ladfaig  wm  tint  v«rifled,  or  Out 
mora  fralgbt  bod  been  cbarged  and  |Mid  Uun 
irould  be  duetf  there  had  been  a  deficiency. 

Bat,  Independent  vi  this  and  on  tbe  aanimp- 
don  that  the  whole  amooDt  of  tbe  diKrapaa— 
two  oounla  could  be  acconni 


■trengthened.  Althougli  the  count  was  to  be 
of  matched  headings  and  at  Cleveland  and  con- 
diulve  in  the  abaence  of  fraud  or  mistake,  nev- 
ertbelesa,  bj  the  modified  contract  of  April  1, 
1874,  the  delivery  of  the  heading  took  place  at 
Lapeer,  so  aa  to  pau  the  property  in  the  head- 
ing sbaolntely  to  the  Standard  Oil  Company. 
And  aa  the  itok  followB  the  title,  any  loea  that 
■ubaeqoenlly  accnied,  by  non-delivery  on  the 
part  M  Ibe  carriers,  would  Im  the  loaa  of  tbe  de- 
fendant below;  and  Ute  idalntiff  would  be  enti- 
tled to  recover  the  conlnct  price,  on  proof  uf 
Oie  qnantlti'  of  eln^  pieces  reduced  to  matched 
bn^ngs,  odiverM  M  Lapeer,  upon  the  best 
erldeoce  that  could  be  adduced  under  such  cir- 
cumalaucea,  tdthough  they  could  not  be  actual- 
ly counted  and  matched  at  Geveland,  as  re- 
quired by  the  terms  of  the  contract 

9.  It  ia  next  objected  by  the  plaintiff  in  error, 
that  the  court  below  erred  in  ils  Tulinge  upon 
the  account  offered  and  admitted  in  evidence 
and  which.  It  waa  claimed,  was  a  Mated  account. 
Thedaim  on  this  part  of  tbe  case  is,  that  ooac- 
[334]  count  rendered  becomes  an  account  stated,  un- 
Ims  objected  to  wlUiin  a  reasonable  lime;  that 
what  constitutes  a  reasonable  time  in  auch  a 
caao  is  a  question  of  law;  and  that  an  account 
stated  cannot  be  impeacdied  except  for  fraud  or 
mistake;  and  in  support  of  these  prapaeltfona 
counsel  die:  Ptrldtu  v.  Hart,  11  WheaL,  887; 
ThUuul  T.  &>ragve,  12  Pet ,  834;  Wiagint  v. 
Burt\ant.  10  WaU..  IW  [77  V.  S.,  XIX.,  884]; 
Loekwoodv.  Thorn*.  11  H.  Y.,  170;  and  other 
cuea. 

There  ia  aodinnite  but  that  this  la  a  correct 
Btatament  of  the  law,  and  it  is  preciaely  what 
waa  durged  by  the  drcult  court,  and  in  the 
TCrr  language  of  inslnictions  aaked  for  by  the 
plaintiff  in  error.  The  court  followed  it  up  by 
•ddlngalso  that  Ibe  lapae  of  time  iToca  Septem- 
ber, 1B7B,  when  the  account  was  rendered,  to 
January,  1870,  when  the  suit  was  begun,  with- 
out objection,  converted  it  into  astated  account, 
which  Goukl  be  Impeached  only  for  fnud  or 
mistake. 

But  the  same  evidence  which  sufficed  to  es- 
tablish a  miatako  in  the  count  at  Cleveland  on 
the  part  of  the  inspector,  also  impeached  the 
account,  for  it  was  founded  on  that  count  and 
embodied  its  mlatafce. 

8.  It  isfurtherallegedaseiTor,tliat the  court 


T  mistake, 

f  anvki;    " 

the  two  counts,"  referring  .. 

head!  nga  delivered,  "and  If  the  jury  find  . 
diet  for  the  plaintiff,  they  must  find  a  verdict 
for  the  entire  amount  Either  tbe  defendant  is 
liable  for  this  entire  amount  or  It  is  not  liable, 
except  for  the  small  aum  admitted."    This 


manner,  the  discretion  of  the  jury  in  dealing 
with  tbe  evidence  on  a  question  of  damages  in 
suchacase.  The  very sirirituf  trial bvjiuTts, 
that  the  experience,  pntctlcal  knowlec^  of  af- 
fairs, and  common  sense  of  jurors,  may  be  u»- 
pealed  to,  to  mediate  the  inconaiatencies  of  tbe 
evidence,  and  reconcile  the  extravaoances  of 
Of^KWing  theoiiea  of  the  parUea.  There  waa 
nothing  illoglcel  in  the  present  case,  in  the  ver- 
dict of  tbe  ^uy,  proceedhur  upon  the  sui^xiai- 
tlon  of  posnble  erron  In  boui  counts,  and  mak- 
ing probeUe  allowances  for  their  amount,  al- 
though no  mathematica]  (Xlculation  could  be 
made  to  demonstrate  the  exact  accuracy  of  the 

But  even  if  the  ruling  waa  erroneous,  aa  al-  [S35) 
leged,  it  ia  difficult  to  undentood  how  It  could 
have  prejudiced  the  plaintiff  In  error.  The  ar- 
gument presupposes  that  the  evidence  Juatified 
a  verdict  for  tne  larger  amount,  and  establishes 
merely  that  it  was  for  leas  than  it  might  prop- 
erly have  been.  Whatever  error  waa  committed 
In  this  respect,  was  certainly  not  lo  the  preju- 
dice of  tiie  imrty  complaining. 

One  of  tbe  witnesses  for  the  plaintiff  below, 
on  cross-examination,  waa  asked  this  question: 

"Have you  not  recently  stated  to  different 
parties,  in  talking  about  the  matter,  that  you 
wanted  them  to  recover  here,  becauae  you 
would  then  get  your  pay? " 

The  plaintiff's  counsel  objected  to  the  ques- 
tion on  the  ground  that  it  did  not  specify  time 
and  p1ace,to  which  auKgestlon  defenoaut'a  coun- 
sel replied  that  he  didnot  propose  to  impeach 
tbe  witness;  whereupon,  the  court  sustained  tbe 
objection,  and  to  that  ruling  an  exception  waa 
taken. 

There  ia  no  error  in  this.  If  the  object  was 
to  impeach  the  witness  by  eubeequent  contra- 
diction, the  tnieition  was  clearly  incompetent, 
as  too  indeflmte.  If  tlie  design  waa  to  Impeach 
the  witness  in  another  mode,  as  by  showing  in- 
terest or  bias,  supposing  it  to  Lave  been  com- 
petent for  such  purpose,  as  to  which  we  expreoa 
no  opinion,  it  was  the  duty  of  counsel  to  have 
accompanied  his  disclaimer  with  that  qualifica- 
tion. He  must  be  taken,  without  such  explana- 
tion, to  have  waived  the  objection.    Tbe  dis- 


without  injustice.      We  liave  eontidered  oil  tiie 
exception*  of  liiepbUnUff  in  «rrw,  and  find  n» 
fTTOT  in  lilt  rtemd.    Tlie  judgment  i»,  aeeortliitff- 
ly,  qglrmtd. 
True  oopr.    Teat : 

James  H.  UeKeone;,  Clerk,  Bup.  Court,  IT.  B. 


AUGUSTINE  I.  AMBLER,  Appt., 
CHARLES  P.  CHOTEAU  KT  al. 


itit  againtt  ifoekhoUen. 


BquitaUejuritdicUoti 

_.    'here  the  object  of  a  suit  la  to .. 

for  an  uolawtul  and  fraudulent  contpltao;  to  ct 

cnmpbunant  out  ol  bla  Intereat  In  an  oiWnal  Invcn- 
tloQ  wblcb  Is  (he  subject  matter  of  tbe  oontrovenv, 
the  remedy  Is  clearly  at  law  and  not  In  equltr. 

t.  An  action  for  an  oocount  of  proflta  and  an  In- 
Junction  acalnst  Uie  turiber  use  of  a  patented  In. 
aa  should  be  acalnat  the  carpcratloo.  In  Ua 


101  C.  8. 

ib.Google 


/Lirwirt^   T,  ChOTKAD. 


[No.  12a] 
Argued  Dte.  13,  U.  ISSt.  DttMtd  Dee.  U,  I88t. 

APPEAX  from  the  dicuit  Court  of  the  United 
Stales  for  the  Baatem  DIMrict  of  Hb- 


il  conaplracf  to  cheat  the  compl 
of  his  interest  fn  a  certain  iDvention. 
The  court  below  entered  a  decree,  on  general 


demonier,  dimniaainK  tbe  Ml);  whereupon,  the 

*  ' ippealed  — '-' ' 

___lactao 


le  caae  are  full;  itated  bjr  the 


Mam.  AociwUiM  L  Anbl«r>  in  propria 
femnm,  Oliver  D.  Barratt,  S.  8.  OenMe, 
F.  P.  Stanton  and  B.  Oratt  Brovn,  for  appel- 


Jfr.  OhitfJvtHee  Walte  delivered  the  opin- 
ion of  the  court: 

This  ia  a  suit  in  equity,  and  the  case  made 
hj  tbe  bill  may  be  stated  as  follows: 

Ambler,  the  appellant,  and  one  R.  H.  Whip- 
ple, invented  an  improTed  mode  of  manufact- 
niinggas  from  petroleum,  for  nhlch  they  wen 
about  to  apidy  lor  patents,  and  being  desirous 
of  Hcuring  each  to  the  other  one  undivided  half 
of  what  they  were  doing,  on  the  2ith  of  Hay, 
1889,  entered  into  an  agreement  of  copartner- 
fhlp  to  effect  that  object.  The  third  article  of 
tbe  ureement  waa  as  follows: 

"K.  H.  Whipple  shall  have  the  eidusiTe  and 
entire  '  bnainess  management '  of  the  same,  so 
■1  to  include  tbe  introduction  of  said  invention 
lo  public  use  and  to  eecure,  as  fiu-  as  possible, 
the  ndoptitm  of  the  same:  both  in  (his  country 
and  in  all  other  countries;  and  for  which  pur~ 

Ci.  and  all  and  singular  the  purposes  inci- 
l  thereto,  the  said  R.  H.  Whipple  shall  have 
lull  and  ample  power  and  authority,  and  is 
hereby  granted  by  said  Ambler  full  power  and 
tnthority  to  act  for  him  in  the  premises,  to  sign 
his  name,  and  make  bis  seal  to  any  Instrument, 
and  all  instruments  of  writing,  needful  and  nec- 
essary to  carry  out  the  object  and  intention  of 
this  sgieement,  aa  fully  and  entirdy  as  the 
■une  may  he  done  by  the  said  Ambler  if  per- 
•ODally  present  at  tlie  doing  thereof:  and  the 
[tSTl  Mid  A.  I.  Ambler  hereby  ratifies  and  conflnnn 
■n  and  singular  whatsoever  may  be  legally  and 
lawfully  done  in  and  about  the  premises. 

All  patents  secured  for  the  indention  were 
to  be  put  into  the  business  and  owned  by  the 
paniei  in  equal  Kharea.  The  proceeds  of  sales 
and  all  otherprofltswere  to  be  equally  divided. 

For  the  purpose  of  carrying  into  eSect  the 
Rovlsions  of  the  pertnersliip  agreement,  Am- 
bler, on  the  35th  of  May,  executed  to  Whipple 
u  aaeignment  of  all  bis  interest  In  the  invcn- 
tloQ  and  in  the  patents  that  might  be  issued 
ibweon.  The  aereement  and  the  assignment 
"ere  both  recorded  in  the  Patent  Office.  On 
the  18lh  of  July,  1868,  a  pntent  was  iwued  to 
Whipple  is  Ambler  for  "  Whipple  &  Ambler's 
Steam  Pelmlcum  Gas  Oeneraling  Apparatus," 
Bee  17  Otto. 


a  embraced  In  their  inTenttons.     In 


of  their  undertaking,  and  to  accompliah  that 
purpose  formed  another  partaenbip  with  one- 
Thomas  S.  Dlckerson,  to  whom,  In  October, 
IBW,  a  patent  waa  issued  for  an  improved  mode 
of  manufacturing  na  from  petroleum,  which 
was  the  invention  M  Whipple  &  AmbW.  Aft- 
erwards another  patent  waa  issued  to  Whipple 
&  Dickerson  which  came  within  the  scope  of 
tbe  Whipple  &  Ambler  experiments.  In  Ibia 
condition  of  aSaiis,  Ambler,  on  the  4th  of  Jan- 
uary, 18T0,  began  a  suit  in  ^uity  in  the  Bu- 
preme  Court  of  the  District  of  Columbia  against 
Whipple  A  Dickerson,  the  object  of  which  waa 
to  bring  the  Dickerson  andtheWhlppleADick* 
erson  natenta  Into  the  Whipple  &  Ambler  part- 
uerahip,  and  to  get  an  account  of  nlea  and 
profits.  The  Supreme  Court  of  tbe  Dlstrktdis- 
miased  the  bHI,  Dut  on  appeal  to  this  court  tbat 
decree  was  reversed  at  the  October  Tenti,  1874, 
and  the  cause  remanded,  with  instructions  to 
enter  another  decree,  "  Declaring  Whipple  * 
Dickerson  to  hold  in  trust  for  the  beneflt  of 
Ambler  to  the  extent  of  one  half  of  the  two  pa- 
tents issued  to  them."  and  "  that  an  accounting 
be  had  as  to  tbe  profits  realized  by  them,  or 
either  of  them,  from  the  use  or  sale,  or  other- 
wise, arinng  from  said  patents."    AmbUr  v 


on  tbe  Sd  of  February,  ISTS,  in  accordance  with 
this  mandate,  and  afterwards  upon  an  account-  [588) 
Ing  a  balance  was  fonnd  due  from  Whipple  of 
9mie,053.S5.     Whipple  is  Insolvent  and  the 
amount  due  from  liim  Is  uncollectible. 

On  or  about  the  3Ist  of  April,  1870,  Whipple 
&  DIckcTBon  sold  and  conveyed  to  James  G. 
Blunt  and  Herritt  H.  Insley,  of  the  State  of 
Kansas,  the  right  to  use  the  Dickerson  patent 
in  Missouri  for  |S9,000,  and  on  tbe  28d  of  De- 
cember, 1871,  the  ririit  to  use  the  Whipple  A 
Dickerson  patent  in  the  same  Btaie  for  tbe  »me 
sum.  On  the  18th  of  December,  1871,  Charles 
P.  Choteau,  Oeiard  B.  Allen,  Cbarlea  H.  Peck, 
Stilson  Uutcbins,  Theodore  Laveille,  Qeoive 
H.  Rea,  Albert  C.  BUitborpe,  John  Kupferle, 
Jamea  G.  Blunt,  M.  H.  Insley,  Charles  P.  War- 
Prank  Gregory  and  Oliver  B.  Filley,  o] 


-    .  isCompanj, 

an  authorized  capital  of  KOOfiOO,  divided  into 
S,000  shares  of  f  100  each.  The  persons  thus 
organizing  the  corporation  were,  I^  the  articles 
of  association,  constituted  directors  for  the  first 
year.  On  the  38d  of  December,  1871.  Blunt  & 
Insley,  in  consideration  of  |68.000  In  cash,  or 
-'  equivalent,  and  |417,000  in  capital  stock, 
igned  to  this  company  all  their  light  to  the 
:kerson  and  Whipple  &  Dickerson  patents 
for  the  State  of  Missouri.  Al  the  same  time 
Whipple  &  Dickerson  agreed  with  tbe  com- 
pany to  make  such  conveyance  as  might  be 
deemed  necessary  to  perfect  tlie  title  of  tlic  com- 
pany under  the  assignment  from  Blunt  iS;  Inn- 
Icy.  When  these  several  tmnsoctioDs  lookplacc. 
all  the  parties  had  full  notice  of  all  tbe  rights 
and  claims  of  Ambler  in  the  premises. 

This  suit  is  brought  ogainst  Choteau,  Hai-rl- 
in,  Allen,  Peck,  Hea,  Lnveille,  Warner. Greg- 
ory and  Filley.    All  the  other  corporators  and 


i.Googl 


If? 
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directon  or,  k  far  as  sppe&n,  ttockholden  of 
the  HlBsouri  oorpontlon  are  named  as  defend- 
tuitaiu  tbe  bill,  but  thef  were  never  served  nitb 
process  and  bave  never  appeared.  Neither 
Whipple,  Dicketsoo  nor  the  Mitaourl  corpora- 
tion laeven  named  as  defendant.  The  penona 
irbo  ore  served  and  who  appear  In  the  cause 
hold  or  are  inierealcd  In  the  alock  bf  tbe  cor> 

K ration  to  the  amount  of  1150,000  or  therea- 
uts.    Tbe  bill  abounds  in  charges  of  fraud 
[580]     and  conspirac7,in  a  general  way,  against  alt  the 
permna  who  are  named,  whether  parties  to  tbe 
suit  or  not,  but  so  far  as  the  defendants  served 
with  process  are  concerned,  the  only  specific  al- 


d  lar^Bum  of  maaey  witb  iFulI  knowl- 
edge of  tbe  trust  and  (rf  thefraud  and  breach  of 
trust  aforesaid  (that  of  Whipple  &  Dickerson), 
and  with  lawful  and  timely  notice  of  your  ora- 
tor's legal  rights  aiid  equitable  title  therein, 
without  anv  effort  whatever  on  the  part  of  said 
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Oct.! 


t^e"^ 


directors  Of  said  company  to  protect 
tor'sahare  of  the  porcnaae  money,  ~~ 
bound  inlaw,  inequity  and  good 
do  in  this  behalf  and  without  the  knowledge  or 
consent  of  your  orator,  and  to  your  orator's 
damage  and  injuir." 

At  the  openlng<H  the  bill  it  isexpressly  averred 
"  That  toe  auDject-matter  of  uils  complaint 
and  tbe  foundation  and  gravamtn  of  this  bill  is 
the  franchise,  the  trust,  the  breach  of  trust,  the 
collusion,  congplracy  and  fraud  between  the  de- 
fendants and  said  Whipple  &  Dickerson,  as  tbe 
trustees  of  your  orator,  tlie  rights  and  remedies 
of  your  orator  a^nat  these  defendants,  and  tbe 
prayer  for  rell^."  It  is  then  stated,  "  That 
this  cause  is  oc  action  on  tbe  case,  in  the  nature 
«f  a  conspiracy,  founded  upon  tbe  fraudulent 
intention  and  apedflc  acta  of  the  defendants  to 
cheat,  swindle  and  defraud  your  orator  of  his 
franchise,  and  the  rights  in  the  patent  and  trust 
property  aforesaid,  and  that  said  plan  consists 
in  an  agreement  with  a  common  design  to  do  an 
unlawful  act,  and  which  plan,  agreement  and 
conspiracy,  being  a  common  design  to  do  on 
unlawful  act,  woa  fully  carried  out,  as  will 
hereafter  more  fully  appear,  to  the  great  dam- 
age and  Injuij  of  your  orator." 

It  is  nowhere  aUeged  that  these  defendants 
had  anv  actual  conneclion  with  the  transactions 
of  Whipple  &  Dickerson  otherwise  than  as  cor- 
poralora,  otockholdera  and  directors  of  the  Mis- 
souri corporation,  though  it  is  stated  that  they 
"Oave  to  such  fraudulent  firm  (Whipple  & 
Dickenon)  credit,  character  and  support  bv 
dealing  with  them,"  etc.,  and  that  they  "toob 


o  steps  whatever,  legal  or  otherwise,  to  recov- 
.r  said  property  or  the  proceeds  thereof,  or  to 
stay  Whipple  &  Dickerson  in  the  pursuit  and 


dealings  with  the  said  partnership  and  trust 
property  aforesaid,"  and  "that  tbe  damages  to 
your  orator  for  the  wrong  and  injury  done  in 
this  behalf  may  be  duly  considered,  and  that 
an  account  be  taken  thereof  before  the  master 
*  *  *  and  that  your  orator,  upon  itit  final 
hearing,  be  allowed,  adjudged  and  decreed 
damagea  therefor." 


This  is  the  substance  of  all  there  is  material 
in  the  mass  of  irrelevant  matter  that  Incnmbers 
the  record  and  flUs  the  voluminous  oipmient 
filed  by  the  appellant  in  his  own  behalf.  Up- 
ou  full  consideration,  we  have  no  hesitation  ui 
saying  that  It  presents  no  case  for  such  relief  Id 
equity  as  is  asked.  If ,  as  is  more  than  once 
distinctly  alleged,  the  object  of  tbe  suit  b  to  re- 
cover damages  for  an  unlawful  and  fraudulent 
conspiracy  to  cheat  Ambler  out  of  hie  interest 
in  the  original  invention  which  is  the  subject- 
matlerof  the  controversy ,  the  remedy  is  clearly 
at  law  and  not  in  equity.  If  an  account  of 
profits  is  wanted  and  an  injunction  against  the 
further  use  of  the  ratented  inventions,  under 
the  transfers  from  Whipple  &  Dickerson,  then 
the  suit  should  have  been  against  the  Missouri 
corporation  in  its  corporate  capacity,  and  not 
agsJnst  a  part  only  of  its  stocknolden  and  di- 
rector Individually.  If  the  object  is  to  chaive 
these  defendants  for  the  proflts  mode  by  Wh^ 
pie  through  his  breach  of  trust,tben  he  is  a  nec- 
essary party,  and  nothing  can  be  done  in  hia 
absence.  In  any  event,  these  defendants  ore 
but  purcliaBerafrom  Whipple,  of  specific  inter- 
ests in  the  property  which  he  held  in  trust  for 
himself  end  Ambler.  While  tbe  all^ations  of 
fraud  in  their  general  terms  are  as  broad  as  Ian- 

Susae  can  make  them, specifically  they  are  con- 
ned by  other  allecntloiis  to  tbe  use  of  the  pa- 
tented mvention  InMissouri  by  theMissourl  cor- 
C ration,  of  which  the  defendants  are  stock- 
Iders  and  directors.  It  Is  not  in  any  manner 
alleged  or  claimed  that  the  defendants  have 
profited  by  what  Whipple  has  done,  except 
through  tiie  title  acquired  by  the  conveyance  to 
Blunt  &  Insley,  and  from  them,  witb  tbe  con- 
sent of  Whipple  &  Dickerson,  the  faithless 
trustees,  to  the  corporation.  No  effort  la  made 
to  set  adde  these  conveyances.  It  is  conceded  [B911 
that  Blunt  &  Insley  actually  paid  Whipple  & 
Dickerson  $70,000  for  the  assignments  which 


la  AmliUrv.  W/'ippU  [tupra],  Whippla 
has  been  charged  with  tbe  proceeds  of  this  ssle. 
But  whether  that  be  so  or  not,  no  case  baa  been 
mode  by  the  looee  and  genersl  allegations  in 
this  bill  for  relief  ag^nst  these  defendants. 
The  words  "fraud"  and  " conspiracy"  alone, 
no  matter  how  often  repealed  in  a  pleading, 
cannot  make  a  case  for  the  interference  of  a 
court  of  equity.  Until  connected  with  some 
specific  acts  for  which  one  person  is  in  law  re- 
sponsible to  another,  they  have  no  more  effect 
than  other  words  of  unpleasant  signification. 
Whilein  this  cose  the  offensive  words  are  used 
often  enough,  the  fads  to  which  they  are  ap- 
plied are  not  such  as  to  make  the  defendania 
anawemble  to  the  complainant  for  the  damages 
and  other  relief  he  asks. 

TIte  deerte  of  the  LVtvuit  Cfaurt  ttutaintna  tlu 
demurrer  andditmitHng  l/tebiUit  affirmra. 
Trueoopf.    "rtrt: 

James  H.lloKenner,aeA,Bup.  Court,  U.  a. 
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Snlroad  Company,  a*  earrief — aj/rttrnml  to 
tranmort  good* — receipt — noliettJienon — eom- 
m/tn  ia»~tlatt  deeieion. 

1.  AraUToadoompaiir.MailUTterof  KOOdBtoto 
truNported  bj  oonneotiiw  UncBi  k  only  bound.  In 
tM  abacnM  of  •  qMClal  oonMM,  to  MMf  CMrjr 


4CBI»,  SUdi  llKbUltV  WHJ  DOtBttME.' uitUhe 

■eot  wUI  not  be  mferred  from  doubtful  ezprai- 
Mm  or  looM  iMifiiaga.  bat  onlr  ftom  oleu  MM  MU- 

L  A  rocdpt  for  oUUe  given  br  ■  ndbMuI  oom- 
puiT,  which  OD^  nja  that  the  canto  ue  ooDrigned 
toiheorderof  K,aDdth«tB,atai4aoe  berandlU 
owD  line,  ta  to  b«  DOtUled,  does  not  on  Iti  faM  tm- 

Kanr  ooDtraM  to  cairj  the  cMtle  thionKb  lo 
pkabeL 
K  A  noUceontbemanlnottheTeoslpttbatiooda 
«nMlfn«d  toanrplaMMrcad  the  oompanrt  line 
woola  be  Mot  forwaid  bf  a  eairtar.  In  the  ububI 
ntnD«r.  Om  DoniMDr  •etliig  for  tlwt  puipoae  M  tbe 

IM.  tMidi  to  nbm  any  tafBieDoeof  nidi  a  oontnot 
ftom  thvraoalpt  of  cooda  Biarfced  f or  ■  plaoe  ber  ond 
>ba  mad  of  the  oompauv. 

i.  There  ta  no  oonunoD  U«  responalblUtr  devolT- 
twupoaftor  eanlar  totfaoflponsooda  over  other 
.tlwnltaoini  tinea. 
t.  What  oooatltuUa  a  oontraot  of  carriage  Is  not  ■ 
—     "  upon  whloh  the  decHlOE    " 

toL    If  ■ 


ID  of  load  l«ir,  u 


It  la  a  matter  of 


nneral 


F  ERROR  to  tbe  Circuit  Court  of  the  United 
States  for  tbe  Nortbem  District  of  Rlluols. 
The  hlsiorf  and  facta  of  the  case  fully  ap- 
pear In  the 

Statement  of  tbe  case  bj  Mr.  JvUetT\tiA : 
Tbli  Is  an  action  for  breach  of  two  alleged 
contracts  of  tbe  Michigan  Central  Railroad 
Companj'  with  the  plslotlS,  Parla  Hfrick.each 
lo  euTv  for  him  two  hundred  and  two  head  of 
cattle  from  Chicago  to  Phitadelphia,  and  tbere 
deliver  them  to  hia  order.  It  arleea  out  of  these 
facts:  Myrii^  was  in  1ST7  eogaged.at  Chicago, 
in  the  buslDeas  of  buying  cattle,  sometimes  on 
Ilia  own  account  and  sometimes  for  others,  and 
forwudlng  them  bj  railwav  to  Philadelphia. 
The  Company  fs  a  corporation  created  bj  the 
Stale  of  Michigan,  and  Its  line  extends  from 
Cbicago  to  Detroit,  where  It  connects  with  tbe 
Great  Western  R^lroad,  which,  by  its  connec- 
tlotta,  leads  to  Philadelphia. 

In  November,  1877,  Myrick  purchased  two 
loti  of  cattle,  each  conslsUnK  oi  two  hundred 
^  two  bead,  and  shipped  Aem  over  tbe  road 
of  the  Company.     One  of  tbe  purcbwies  and 


JJi^i-ItoWWllo/  eommon  earrter, /or  oondt  to  U 
vvupnrtfd  beipnd  termtaatUm  i^  Un  dne.  See  no(e 
'",'■^00.  t.Wb.  Co..  88  O.  a,  XXI..  WT. 

$^p»»*    See  no**  to  ff.  sTv.  1 

*•  17  OiTO.  U.  B.,  Book  87. 


shipments  vras  made  on  the  7th  and  the  other     riosi 
on  the  14th  of  the  month.  It  wilt  mifflce  to  give     *-        * 


the  amount  of  the  draft  negotiated  ■ 
welgbt  of  the  cattle. 

On  the  shipment  of  the  cattle  Myrick  toc^ 
bom  tbe  Company  a  receipt,  aa  follows: 
"  Michigan  Central  Railroad  Company, 

C/iieim  Station,  Nov.  7tA,  1S77. 
Received  from  Puis  Myrick,  In  apparent 


Two  hundred  and  two  <SOt)  oa 


Wm.  Geagan,  Agent." 
On  the  margin  of  the  receipt  was  the  follow. 


D  buyer  and  seller,  tbe  approzhsate  weigh) 
viug  been  ascertained  by  track-scales,  which 
lufflcleotly  accurate  for  freighting  purposes, 


but  may  not  be  strictly  correct  as  between  buy- 
er and  seller.  This  receipt  can  be  ezcjiange)] 
for  a  through  bill  of  lading. 

Notice.— See  rules  of  transportation  on  tbe 
back  hereof.  Use  separate  receipts  for  each 
consignment." 

Uu  the  back  of  tbe  receipt  the  rules  wen 
printed,  one  of  which,  the  eleventh,  was  aa  fol- 

"Oooda  or  property  consigned  to  any  place 
ofl  the  Companr's  line  of  road,  or  to  any  point 
or  place  beyoncl  the  termini,  will  be  sent  for- 
ward by  a  carrier  or  freigbtman,  when  there 
are  such,  in  the  usual  manner,  the  Company  act- 
ing, for  the  purpose  of  delivery  to  sucb  carrier, 
as  the  agent  of  ue  consignor  or  consignee,  and 
not  as  carrier.  Tbe  Company  will  not  be  UaUe 
or  responsible  for  any  loss,  damage  or  ioiniy  rin^] 
to  the  property  after  the  same  shall  have  Seen  '"*' 
aeut  from  any  warehouse  or  station  of  the  Com- 
pany." 

On  the  day  this  rec^pt  was  obtained,  H^ck 
drew  and  delivered  to  tike  Commercial  Kalional 
Bank,  at  Chicago,  a  draft,  of  which  tbe  follow- 
ing is  a  copy: 
"f  18,287,57.]  Chicago,  ffiw.7,  1877. 

Pay  to  the  order  of  Geo.  L.  OUh,  cashier, 
twelve  thousand  two  hundred  and  eighty-seTea 
ju,  dollar*,  value  received,  and  charge  the  same 
»  account  of  Paris^yrlck. 

To  J.  and  W.  Blaker,  NeaUmn,  Pa." 

Aa  security  for  Its  payment  Alyrick  indorsed 
the  recdpt  obtained  from  tlie  Rsilroad  Com- 
panv  and  delivered  It,  with  the  draft,  to  the 
Bank,  which  thereupon  gave  him  the  money 
for  it. 

The  cattle  were  carried  on  tbe  road  of  tbe 
Hichignn  Central  to  Detroit,  and  thence  over 
the  rood  of  the  Great  Western  Railroad  Com- 
pany to  Buffalo,  and  thence  over  the  loads  of 
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RoiltOAd  Company.  They  turived  In  Philadel- 
pbJa  in  kbout  four  days  after  rhetr  Hhipment, 
wbere,  according  to  the  uuifonn  custom  in  the 
courseof  biwinessof  the  raihwad company,  they 
were  tiAned  over  to  the  Drove  Yard  Company, 
which  waa  formed  for  the  purpose  of  receivioc 
cattle  arriving  there,  taking  care  of  them  uDd 
deliveiing  them  to  their  owners  or  conaigneea. 
Thia  company  Dotifled  the  Blakers  of  the  ar- 
rival of  the  CAtUe,  and  delivered  them  to  thoee 
parties  without  the  production  of  the  carriers' 
recelM,  transferred  by  Mj^ick  to  the  Commer- 
cial Natioaal  Bank.  The  Blakers  paid  the  ex- 
pense of  the  transportation,  took  poxsessioD  of 
the  cattle,  sold  them,  and  appropriated  the  pro- 
ceeds. The  lot  shipped  on  the  14th  of  Novem- 
ber were  delivered  in  like  mailner  to  the  Blak- 
era  by  the  Drove  Yard  Company  without  the 
OToduction  of  the  carrier's  iwdpt  given  to  the 
Bank,  and  were  in  like  manner  disposed  of. 
Boon  afterwards,  the  Blakera  failed,  and  the 
two  drafts  on  them,  one  made  upon  the  ship- 
ment of  November  7  and  the  otheron  the  ahlp- 
ment  of  Nov.  14,  were  not  paid.    Hence  the 

f  resent  action  for  the  value  of  the  cattle  thus 
ist  to  the  Bank,  Myrick  suing  for  its  use. 
It  appeared  in  the  irinl  that  Myrick  had  made 
--..  previous  shipments  of  cattle  from  ChlcaRO  to 
[lUOJ  ^jjjig^elphia  and  taken  similar  receipts  from 
the  Michigan  Central  Railroad  Company;  that 
the  cattle  shipped  had  always  been  delivered 
by  the  Pennsylvania  Company,  at  Philadelphia, 
to  the  Drove  Yard  Company  there,  and  by  that 
company  delivered  to  the  Blakers  without  the 

Eroduction  of  the  carrier's  receipt  or  any  bill  of 
iding;  that  the  Blakers  were  dealers  in  cattle 
and  had  particular  pens  in  the  yards  assigned 
to  them  ;  that  the  cattle  of  the  shipments  of 
November  7  and  November  14  were,  on  their 


receipt  waa  not  called  for  dUier  by  the  railroad 
or  the  stock-yard  company.  It  also  appeared 
on  the  trial  that  Hyrlck  bought  the  cattle  for 
the  Blakers,  and  that  a  person  employed  by 
them  accompanied  the  cattle  from  Chicago  un- 


til their  delivery  at  the  drove  yard 

pbiai  that  the  through  rate  from  _   ___„_    ._ 

Phlladeli^ia  on  the  cattle  waa  fifty-eight  cents 


D  Chicago  I 


pet  hunmd;  (hat  notice  of  this  rate  was  posted 
In  the  station  of  the  defendant  Company  at  Chi- 
cago, and  that  it  waa  not  the  custom  of  the  rail- 
road company  at  Philadelphia  to  look  to  the 
consignee  for  freight,  but  collected  it  from  the 
Drove  Yard  Company. 

The  court  was  requested  to  give  to  the  Jury 
various  instructions,  one  of  which,  though  pre- 
sented under  many  forms,  amounts  substan- 
tially to  this :  that,  as  the  road  of  the  Michigan 
Central  Railroad  Company  terminates  at  De- 
troit, the  Company  was  not  bound,  in  the  ab- 
sence of  special  contract,  to  transport  the  cattle 
beyondsuchterminatlon,  and  that  the  receipt  of 
freight  for  a  noinl  beyond  and  an  agreement 
for  a  through  fare  did  not,  of  themselves,  estab- 
lish such  a  contract. 

The  court  refused  to  give  this  instruction,  or 
any.embodying  the  Drinciple  which  it  expresses. 
On  the  contrary,  it  inatnieied  the  Jury  that  the 
receipt,  termed  bill  of  lading,  under  theclrcum- 
826 


stances  in  which  it  waa  made,  was  a  through 
contract  whereby  the  defendant  agreed  to  lans- 
port  the  cattle  named  in  it  from  ChicaEo  lo 
Philadelphia,  and  there  deliver  them  lo  the  or- 
der of  Paris  Myrick,  and  to  notify  the  Blakers 
of  their  arrival;  that  thia  was  the  underieking 
on  the  part  of  the  defendant  Company  with  the 
plaintiff  Myrick,and  with  any  afiatenee  or  holder 
of  the  contract.  The  facts  attending  the  trans-  [106] 
action  not  being  disputed,  there  could  be  cnly 
one  resuTt  from  Ibis  instruction,  a  recoveiy  by 
the  plaintifi.  From  the  Judgment  entered  there- 
on, the  case  is  brought  to  this  court  for  review. 

Mutrt.  Geo.  F.  Edmnndai  Andrew  Zh. 
Osboni  and  Wirt  Deiter,  for  plainlifl  In  error. 

Meun.    John   H,  J«w*tt  and  Walter 
for  defendant  in  enor. 


Mr.  JxuUte  Fl«ld  delivered  the  opinion  of 


_^   ^       /  Ibis 

court    It  is  only  necessary,  therefore,  lo  date 
the  conclusion  reached. 

A  railroad  company  is  a  carrier  of  goods  for 
the  public  and,  as  such,  la  bound  to  carry  f  afely 
whatever  goods  are  intrusted  to  it  for  tranvpcr- 
tation,  within  the  course  of  its  business,  lo  the 
end  of  its  route,  and  there  deposit  them  in  a 
suitable  place  for  their  owners  or  consigneef- 
If  the  road  of  the  company  connects 'vtlh  other 
roads,  and  goods  are  received  for  tranFporlalioii 
beyond  the  termination  of  its  own  Ime,  tbeie 
is  superadded  to  its  duty  as  a  c^tpmon  cairier 
that  of  a  forwarder  by  the  connecting  line;  that 
is,  to  deliver  safely  the  goods  to  such  line,  the 
next  carrier  on  the  route  beyond.  This  for- 
warding duty  arises  from  the  obligation  implied 
in  taking  the  goods  for  the  point  tcycrd  lis 
own  line.  The  common  law  Imposes  no  §icBter 
duty  than  this.  If  more  is  expected  frtm  the 
company  receiving  the  shipment,  there  must  be 
a  special  agreement  for  it.  This  is  the  dcctiine 
of  this  court,  although  a  different  rule  of  lia- 
bility is  adopted  in  England  end  in  some  of  the 
States.  As  was  said  in  B.  S.  Co.  v,  Mfff.  Co., 
'■It  is  unfortunate  for  the  Inlcreslaof  comirtTce 
that  there  is  any  diversity  of  opinion  on  auch  « 
subject,  especially  in  this  country,  but  the  lule 
that  holds  the  carrier  only  liable  to  the  eilcnt 
of  hia  own  route,  and  for  the  safe  storage  and 
delivery  to  the  next  carrier,  is  in  itself  lo  JuU 
and  reasonable  that  we  do  not  hesitate  to  give 
it  our  saocUon."  18  Wall.,  8S4  [88r.  S.,XXI., 
8011. 

'This  doctrine  was  approved  In  the  subfcquenl  [  lOT] 
caseof  ii:  il.  Oo.  v.  KaU,  E2  Wall..  128  [ISU. 
S.,  XXII.,  837],  although  the  conliact  there 
was  to  cany  tluougb  the  whole  route.  Euih  a 
contract  may.  of  course,  he'  made  with  any  one 
of  dilTerert  connecting  lines.  There  is  no  ob- 
jection in  law  to  a  contract  of  the  kind,  with  itt 
attendant  liabilities.  See,  also, /ni.fti.  T.i?.it 
Co..  104  U.  S,,  157  [XXVI-  «8S]. 

The  general  doctrine,  then,  as  to  tnuiaporta- 
tion  by  connecting  lines,  approved  by  this  court, 
and  also  by  a  majority  of  the  stale  courts, 
amounts  to  this:  that  each  road  confining  Itaelf 
to  its  common  law  liability,  ia  only  bonnd,  in 
tbe  absence  of  aspedal  contract,  to  safely  cany 
over  its  own  route  and  a  tfely  to  deliver  to  the 
nest  connecting  curler,  but  that  any  one  of  (be 
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rompulM  may  tgne  UuU  orer  tbe  wbole  route 
iU  lubltitf  shall  eslend.  In  tbe  abwDce  of  a 
■pedal  agnement  to  tlut  effect,  aucb  liability 


guage,  but  only  from  clear  and  ntlsfactory  e^ 

dence.     Although  a  railroad  company  ' 

common  carrier  uf  live  aniraale  in  tLe  «ai 


it  is  a  carrier  of  goods,  its  responsibililie 

being  in  many  reapecta  diflerent,  yet  when  I 
undertakes  generaAy  to  cany  Huch  freight,  ft 
aiBiimes.  under  rimilar  conditions,  the  same  ob- 
licatioDs,  so  far  as  the  route  Is  coucemed 
wnicb  the  freight  is  to  be  carried. 

In  the  proaent  case,  the  court  below  held  that 
by  its  receipt,  construed  in  the  li^ht  of  the  cir- 
cumstances under  which  it  was  given,  the  Mich. 
i^au  Central  Railroad  Company  assumed  tlie  re- 
sponsibility of  transporting  the  cattle  over  the 
whole  route  from  Chicago  to  Philndelphio.  It 
did  not  aubmit  the  receipt  with  evidence  of  the 
Bliendant  circumstances  to  the  Jury,  to  deter- 
mine whether  such  a  through  contract  was  made. 
It  ruled  that  the  receipt  itself  coostitutcd  such 
a  contract.  In  this  respect  It  erred.  The  receipt 
does  not,  on  its  face,  import  auy  bargain  to  carry 
tlie  freight  through.  It  does  not  say  that  the 
'retght  Is  to  be  transported  to  Philadelphia  or 
that  it  was  received  for  LninsportaUon  there.  It 
only  says  that  it  is  eorwiyn^  lo  the  order  of 
Paris  Hyrick,  and  that  the  Blakers  at  Philadel- 
phia are  to  be  notiOed.  And,  after  the  descrip- 
tion of  the  property,  it  adds:  "  Muked  and  de- 
(IBS]  acrlbed  as  above  (contents  and  value  otherwise 
UDkuown)  for  transportation  by  the  Michigan 
Central  Railroad  Company  to  the  warehouse 

at ,"  leaving  the  place  blank.  Thisblank 

m'ky  hnvc  been  intended  for  the  insertion  of 


court,  in  the  absence  of  evidence  on  the  point, 
that  It  was  intended  for  tbe  place  of  the  final 
destination  of  the  cattle.  On  the  margin  of  the 
receipt  ia  the  following:  "Notice. — See  rules 
of  transportation  on  the  back  hereof."  And 
among  tne  rules  is  one  declaring  that  goods  con- 
ngned  lo  any  place  off  the  Company's  tine  or 
beyond  it  would  Ite  sent  forward  b^  a  carrier  or 
^.iifbtman,  when  there  are  such,  in  the  usual 
manner,  the  Company  acting  for  that  purpose 
as  the  agent  of  the  consignor  or  consignee  and 
not  as  carrier;  and  that  the  Company  would 
not  be  reaponsible  for  any  loss,  damage  or  in- 
jury to  the  property  after  the  same  shall  have 
becnaeatfrom  Itswarehouseorstation,  Thoush 
this  rule,  brought  to  the  knowledge  of  tbe  ship- 
per, might  not  limit  the  liobilitv  imposed  by  a 
speclflc  through  contract,  yet  it  would  tend  to 
lebut  any  inference  of  such  a  contract  from  the 
receipt  of  goods  marked  fur  a  place  beyond  the 
road  of  the  Companv. 

Tbe  doctrine  Invoked  by  the  plaintiff's  coun- 
sel ^unst  Uie  limiiatioD  by  contract  of  the  com- 
mon law  responsibility  of  carrieiB.  has  no  appli- 
cation. There  is,  as  already  stated,  no  common 
law  responsibilitv  devolving  upon  any  carrier 
to  transport  goods  over  other  than  itsown  lines, 
and  the  laws  of  Illinois  restricting  tlie  right  to 
llmitauch  responsibility  do  not,  therefore, touch 
the  caaa  Nor  was  the  common  law  liabililv  of 
the  defendant  Corporation  enlarged  by  the  fact 
that  a  notice  of  the  charges  for  through  trans- 
Bte  17  Otto. 


Krtation  was  posted  in  the  defendant's  station- 
use  at  Chicago.  Buch  notices  are  usually 
found  in  stations  on  lines  which  connect  with 
other  lines,  and  thev  furnish  important  infor- 
mation to  shippers,  wno  nBturallv  oesire  to  know 
what  the  ch&igea  are  for  througn  freight  as  well 
as  for  those  over  a  single  line.  It  would  be  un- 
fortunate if  this  information  could  not  be  given 
b^  a  public  notice  in  the  station  of  a  company 
without  subjecting  that  company,  if  freight  n 
taken  by  it,  to  responsibility  for  the  manner  in 
which  it  is  carried  on  intermediate  and  connect- 
ing lines  to  the  end  of  tbe  route. 

Nor  was  the  liability  of  the  Compon^  affected  [109^ 
by  the  fact  that  the  notice  on  tbe  margin  of  tbe 
receipt  stated  that  the  ticket  given  might  be 
"  exchanged  for  a  through  bill  of  lading."  It 
would  seem  to  indicate  that  the  receipt  was  not 
deemed  of  Itself  to  constitute  a  through  con- 
tract. The  ihrou^  bill  of  lading  may  ^ohava 
contained  a  limitation  as  to  the  extent  of  tbe 
route  over  which  the  Company  would  undertake 
to  carry  tbe  cattle.  Besides,  if  weight  Is  to  be 
given  to  thia  notice  as  characterizing  the  con- 
tract made,  it  must  be  taken  with  the  rule  to 
which  it  also  calls  attention,  that  the  Company 
assumed  responsibility  only  for  transportaUon 
over  its  own  line- 
It  follows,  from  the  views  expressed,  that  the 
court  below  erred  In  its  charge  that  the  ticket 
or  bill  of  lading  was  a  through  contract,  where- 
by the  defendant  Company  agreed  to  tnnsfer 
the  cattle  to  Philadelphia,  and  safely  delivei 
them  there  to  the  order  of  Mvrick. 

Our  attention  has  been  called  to  some  decis- 
ions of  tbe  Supreme  Court  of  Illinois,  which 
would  seem  to  hold  that  a  Tallroad  company 
which  receives  ^ooda  to  carry,  marked  for  a  par- 
ticular destination,  though  beyond  its  own  line, 
is  ;tri  ma /adic  bound  tocanr  tbemtothatplacfl 
and  deliver  them  there:  ancl  that  an  agreement 
to  thai  effect  is  implied  by  the  reception  of  gooda 
thus  marked.  B.B.Co.v.J-yankenierg.lAllL, 
"1;  R.  R.  Co.   y.  AAnwn,  84  111..  889. 

Assuming  that  such  is  the  purport  of  the  de- 
cisions, they  are  not  binding  upon  us.  What 
constitutes  a  contract  of  carriage  is  not  a  ques- 
of  local  Liw,  upon  which  the  deciaiou  of  a 
;  court  must  control.  It  Is  a  matterof  gen- 
eral law,  upon  which  this  court  will  exercise  ita 
own  judgment.  C/iieago  v.  BMrivi,  8  Black, 
499  [67  C.  8..  XVII.,  804];  B.  B.  Co.  v.  Bank, 
lOa  U.  H.,  14  [XXVI.,  6f],  and  Hougk  V.  R. 
Co.,  100  U.  8..  ai8  [XXV.,  8181. 

If  the  doctrine  of  the  Supreme  Court  of  Illi- 
nois, as  to  what  constitutes  a  contract  of  car- 
riage over  connecting  lines  of  roads,  is  sound, 
it  ought  to  govern,  not  only  in  IllinoiB,  but  in 
other  States;  and  yet  the  tribunals  of  other 
Stales,  and  a  majority  of  them,  hold  tbe  reverse 
of  tbe  Illinois  court,  and  coincide  with  the 
views  of  this  court.  Such  Is  the  case  in  Massa- 
chusetu.  Xiittingv.  R.  R.  Co.,  1  Gray.  fi02;  [llO] 
BHrroKgla-v.  B.  B.  Co..  100  Haas.,  86.  If  we 
are  to  follow  on  this  Rubject  the  ruling  of  the 
Elate  cotiris,  we  should  be  obliged  to  giveadif- 
ferent  inteniretation  to  the  same  act:  the  recep- 
tion of  goods  marked  for  a  place  beyond  the  road 
of  the  company,  in  different  States,  holding  it 
to  imply  one  thing  in  Illinois  and  another  in 
Massacbusetis. 
I^tjwigmtnt  mutt  be  rmerted  and  the  eate  re- 
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a  H.  HoEnnej,  CSerk,  Sup.  Court,  D.  S. 
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[aS]  WILLIAM  B.  SCHMIDT  um  FRANCIS  H. 
ZEIQLER,  Putnen,  Doing  Biulnasa  aa 
ScmnuT  &  ZKiaLEB,  Itfi.  in  Brr. , 


(Boe  B.  a,  IT  Otto,  SIMS.) 

Dvtg  Ait — eoKitruetien  iff. 

D  or  iMtliKi  ON  of  tiw  Revmd  Statutea 
nmsan  HW  toUovtDK  oiatoiiia  dutlM :  "Ale,  porter 
m3  bMT  in  botUo,  tUi^-fln  oenta  per  nUon : 
otbvwlwttaui  In  bottlea,tweiitroeaU|ierBidloD.'' 
Scbedule  B  of  tbe  nne  aeotton  linpoaea  the  tonoir- 
tu«uMoiiediitlee:"OlHibottleaoria»flIledwlUi 
Httalee  not  otiiarwlae  proridBd  for,  thMr  per 
iMMituni  od  vaiartm."  "  All  nanufacMics  of  gitm 
*   •   *   — )t  otberwiM  provided  tor,  and  -"  -' — 

]U9  filled  wftb  «« 

not  odierwtos  provided  for, ,  . 

tolnrcn."    Under  tbeae  provlilone, 
whioh  ale  aDd  beer  are  lm|iorted  ~~ 


'  Jan  filled  wtth  gweetllieals  or  preaErvee, 
-wlas  provided  for,  forty  per  oeatum  otl 
Under  tbeae  provlilona,  tbe  boRlea  in 
and  beer  are  lm|iorted  are  aubjeot  to  a 
dutfof  thtrtr  percent  adi)iilopen,tnaddltkni to  tbe 
dulj'  of  tblrtv-flve  oenH  per  Ballan  on  the  ale  and 
beertraportedliitbe  boUlea 


IN  ERROR  to  tbe  Circuit  Court  of  the  United 
Bbiles  for  tbe  Southern  District  of  Louidana. 
The  biatoiy  and  facts  of  the  case  appear  in 
tbe  opiaton  of  the  court. 

Mr.  duwles  W.  Homor,  for  plaiDtiffa  in 
error. 

Mr.  B.  T.  PUUIps,  Solicilor-Oen.,  for  de- 
fEndant  in  error. 

Mr.  Jv^iee  Bl»tehfbFd  delivered  the  opin- 
iOQ  of  the  court: 

Thia  auft  waa  brought  to  recover  back  cua- 
tooia  dutiea  paid  under  proteat  on  glaas  bottles 
contalniag  beer  and  ale,  imported  ironi  abroad. 
The  Collector  exacted  a  duijof  thirty  per  ceDtaii 
Rrfar«inOD  theboltlei.  The  plaintius  contended 
that  aa  a  dut;  of  thirty-five  cenis  per  gallon  had 
been  paid  on  the  contents  of  the  tx>tiles,  such 
duty  covered  all  tbe  duty  which  the  tan  imposed 
on  the  bottles.    There  wm  a  verdict  for  Ilia  de- 


gallon  had  been  paid  on  the  contents  of  tbe  bot- 
tles, a  further  duty  of  thirty  per  cent  adtabirem 
was  chargeable  on  the  bottles.  After  a  Judg- 
ment for  the  defendant  the  plaintiffs  sued  out 


force  at  that  time  It  will . 

course  of  legislation  on  the  subject. 

It  was  enacted  by  section  9  of  the  Act  of 
January  M.  179.'),  1  Slat,  at  L.,  411,  that  the 
duty  OD  any  winea  imported  into  the  United 
StAtea  shall  not  be  less  than  ten  cents  per  gallon, 
and  that  bottles  in  which  any  liquor  ia  import- 

*  Hcnl  note  br  Mr.  JvMot  BLitaatoaa. 


ed  shall  be  aubtect  to  tlie  payment  of  the  like 
duty  as  empty  bottle*. 

By  section  H  of  the  Act  of  August  80,  1842, 
5  Stat,  at  L.,  559,  duties  were  impoaed  on  va- 
rious liquors  and  wines,  in  caaks  and  In  bottles, 
at  BO  much  per  gallon,  theduty  on  importatjona 
in  casks  being  never  bigher  than  on  importalkma 
in  bottles  and  generally  mucb  lower;  and  it 
was  enacted  that  "When  wince  are  imported  ia  ,aA^ 

boLtlea.  the  Imttlni  Hhnlt  nev  •  ivnanitB  Hmv  "  '■°^' 


bottles,  the  bottles  shall  pay  a  a> 


e  duty." 


beer  in  bottles  should  pav  twenty  cents  per  gal- 
lon, and  otherwise  than  in  bottles,  fifteen  centa 
Er  gallon.  The  same  Act  imposed  a  duty  on 
ttles. 

By  section  S  of  the  Act  of  March  2,  1861, 13 
Slat,  at  L.,  ISO,  in  was  provided  that  "Brandiea 
or  ottier  spirituous  liquors  may  be  imported  in 
bottles,  when  the  package  shall  contabi  not  leas 
than  one  doien,  and  all  bottles  shall  pay  a  sep- 
arate duty,  according  to  the  rale  established  by 
this  Act,  whether  conlainlngwines,  brandies  or 
other  spirituous  liquors."  The  same  section 
Imposed  a  duty  on  ate,  porter  and  beer  in  bot- 
tles, of  twenty-live  cents  per  gallon,  and  other- 
wise than  in  bottles,  fifteen  cents  per  fallen. 
Tbe  ITlh  section  of  tbe  same  Act  Impoeed  a 
duty  of  tliirty  per  cent  ad  valorem  on  all  glass 
bottles  or  Jars  filled  with  sweetmeats,  preservea 
or  other  articles.  Here  was  a  duty  on  the  bot- 
tles containing  liquors,  winea  or  aka,  as  well  aa 
on  the  contents. 

By  section  S  of  the  Act  of  June  SO.  1B04,  18 
Stat,  at  L.,  SOS,  it  was  provided  that  the  sepa- 
rate duty  on  bottlea  containing  winea.  brandiea 
or  otlier  spirituous  liouois  subject  to  duty 
should  be  ^o  cents  enco;  and  that  the  duty  on 
ale,  porter  and  beer  in  bottles  should  be  thlriy- 
five  cents  per  gallon,  and  otherwise  than  in  bot- 
tles twentv  cents  per  sailon.  By  section  9  of 
the  same  Act,  a  duty  of  forty  per  cent  odea  Inrmt 
was  imposed  on  "  All  manufactures  of  glaas 
*  *  *  not  othem'lse  provided  for,  and  ell  glass 
bottles  or  Jars  iilied  with  sweetmeats  or  pre- 
servps  not  otherwise  provided  for."  Here  was 
adutyontlic  iKiUtescontaiuiugUquoiSBndales, 
in  addition  to  the  duties  on  their  contenta,  si- 
though  tlie  duty  on  bottles  containing  ale  was 
expressed  as  an  od  valorem  duty  on  manufact- 
ures of  riass  not  otherwise  provided  for,  and  the 
duty  on  bottles  containing  Hquon  was  expreased 
as  a  duty  of  two  cents  eSab. 

By  section  31  of  the  Act  of  July  14, 1B70,  14 
Slat,  at  L.,  2fl2,  the  same  rate  of  duty  per  gal- 
lon wes  imposed  on  wines  imported  in  bottles 
as  on  wines  imported  in  casks,  and  a  duty  of 
tliree  cents  In  addition  waa  imposed  on  each 
bottle:  and  the  Kame  section  further  provided 
that  "  Winea,  brandy  and  other  spirituous  liq- 
uors imported  in  bottlea  abali  be  packed  in 
enkagea  containing  not  less  than  one  dozen 
Itles  in  each  nackage.  and  all  such  bottles  [STl 
shall  pay  an  additional  duty  of  three  cents  for 
eachbotlle."UnderthisAct  itwHsheldby  this 
court,  in  De  Bary  v.  Arthvr.  98  U.  8.,  4» 
[XXIIL.eao],  that  each  bottle  containing  cham- 
pagne wine  was  subject  to  a  duty  of  three  cents 
m  addition  to  the  duty  on  the  champagne  wine. 

We  now  come  to  the  Revised  Statutes,  under 
which  the  duties  in  tbe  present  case  were  col- 
lected. Schedule  D  of  section  2S04  imposes  the 
following  duties:  "Ale,  porter  and  beer  In  bot- 
tles, tUlity-flve  cents  per  gallon;  otherwlae  than 
101  U.  & 
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ia  lM)ttlM  twen^  cento  per  gtlton."  Thia  Is 
taken  from  section  a  of  the  Act  of  June  80, 1SS4. 
Tbe  Mine  achedule  cootains  the  fOT»(dng  pro- 
vidons  bom  tbe  Act  of  July  31, 1870,  at  to  tbe 
dut;  per  gallon  on  wine*  imported  In  bottles, 
and  as  to  the  additional  duty  of  Ibice  cents  on 
eacb  bottle,  and  u  to  Uie  additioQal  duty  of 
three  cenia  for  each  bottle  on  bottlea  contaiofng 
wines,  brandy  and  other  spirituoua  liquon. 
Schedule  B  of  the  ome  section  impoaes  the 
following  duties:  "Glass  botdes  or  jars  flUed 


meats  or  preserres,  not  otherwise  provided  for, 
forty  per  cmtjtm  ad  valorem."  The  Act  of  1861 
tud  imposed  a  dutr  of  thirty  per  cent  on  glass 
holUcs  or  fm  filled  with  sweetmeats,  areaerres 
oTotheranides."  The  Act  of  1864  hsd  imposed 
a  du^  of  forty  per  cent  on  glass  bottles  or  Jars 
fllled  with  sweetmeats  or  preserves,  thus  leav- 
iDK  a  thirtT  per  cent  duty  on  glass  bottles  tilled 
with  articles  other  than  sweetmeats  or  pre- 
a  dut 


.  .  So  the  Act  of  1804  bad  Imposed  a  duty 
of  forty  per  cent  on  manufactures  of  glass,  not 
otherwise  provided  for.  Thus  these  provisions 
went  into  the  Revised  Statutes. 


o  comma  between  "jars"  and  "fllled"  and 
there  is  no  comma  between  "articles"  and '  'not." 
Tet  the  sentence  miist  be  read  as  If  there  were 
a  commH  in  each  place.  The  Act  of  IWl  im- 
posed a  duty  of  thirty  per  cent  on  g;lass  bottles 
fllled  with  sweetmeats,  preserves  or  other  arti- 
cles. Tbia  was  not  a  duty  on  the  contained  ar- 
ticles and  on  the  bottles  also.  It  was  not  a  duty 
of  thirtyper  cent  on  the  contents  of  every  glata 


Ject  to  such  duty,  if  any,  ss  was  elsewhere  im- 
posed on  them.  Tbe  Act  of  1864  imposed  a  duty 
of  forty  per  cent  on  glass  bottles  tilled  with 
sweetmeats  or  preserves,  thus  raising  the  duty 
on  such  bottles  by  ten  per  cent,  while  the  duty 
on  glass  bottles  fllled  with  other  articles  than 
sweetmeats  or  preserves  was  left  to  stand  at 
thirty  per  cent;  and  in  that  shape  ihcsc  provis- 
ions went  into  schedule  B  of  section  2504  of 
the  Revised  Btntules.  They  are  found  in  a 
■chedule  which  relates  solely  to  earths  and  earth- 
enware and  glass.  The  Act  of  1884  imposed  a 
duty  of  forty  per  cent  on  all  manufactures  of 
glass  not  otherwise  provided  for,  and  that  prif 
vision,  being  in  force,  went  into  the  same  sched- 
ule B. 

The  principle  of  imposing  a  dnty  on  the  sack, 
box  or  covenng  of  any  kind  In  which  a  dutiable 
article  la  imported,  separate  from  and  addi- 
tional to  the  duly  on  such  article,  is  applied  by 
feclioD  2907  of  the  Revised  Statutes,  which  de- 
clares that  the  value  of  the  sack,  boK  or  covei^ 
ing  of  any  kiad  in  which  imported  merchandise 
is  contained  shall  be  added  in  determining  the 
dtitiahic  value  of  auch  mercliandise.  This  pro- 
visioD  Is  enacted  from  section  8  of  the  Act  of 
July  98, 1866.  14  Stat,  at  L..  880,  Where  the 
covering  is  a  glai^H  bottle,  and  tbe  duty  on  its 
contents  is  a  stieciflc  duty  per  gallon,  and  not 
•n  ad  tahrem  duty,  a  duty  on  the  Liottle.  when 
•dded,  ia  to  he  added  as  a  duty  of  ao  much  per 
bottle  or  as  an  (uf  Mf<rmn  duty,  as  the  statute 
Bee  17  Otto. 


contents,  that  a  higher  rate  of  duty  Is  imposed 
on  the  contained  article  when  imported  in  bot- 
tlea than  when  Imported  otherwise  than  in  bot- 
tles. If  a  reason  la  to  be  aonjAt  for.  It  may  well 
be  found  in  the  fact,  that  while  imposing  a  duty 
on  the  bottle,  in  anskwy  to  the  dnty  on  tha 
sack,  box  or  covering,  tbe  statute  deslras  to  en- 
courage the  bottlins  here  of  the  article  im- 
ported In  the  bottles,  ny  ImpoatnF  a  higher  du^ 
on  tbe  importation  of  it  in  bottles  than  on  tho 
impOTtntlon  of  tt  otiierwlse  than  in  bottles. 

Under  this  view  the  atatule  reads  and  means 
that  glass  bottles  which  are  not  otherwise  pro- 
vided for  and  are  fllled  with  articles,  shall  pay 
a  dn^  of  thirty  per  cent.  It  they  were  to  be  re- 
garded aa  manufactures  of  glass  not  otherwise  [B9] 
provided  for,  they  wouU  pay  forty  per  cent;  or 
if,  under  schedule  B,  of  secdon  2SH,  they  wers 
to  be  regarded  as  plain,  or  mold,  or  press^ass, 
they  would  pay  thhiv-flve  per  cent.  But  a* 
they  are,  clear^,  bottles,  th^  are  to  pay  on^ 
thirty  per  cent. 

In  section  S  of  the  Act  of  February  8,  1875, 
18  Stat,  at  L.,  807.  It  ia  expready  enacted  that 
no  separate  or  additional  duty  shall  be  collected 
on  the  bottles  In  which  still  wines  are  imported. 
The  additional  duty  on  bottles  in  which  other 
articles  than  still  winea  are  imported  is  left  un- 
disturbed. 

It  is  manifest,  we  think,  in  view  of  tbe  course 


much  per  gallon,  cannot  be  regarded 
iment  that  there  shall  be  no  addt- 
tioual  duty  on  the  bOtUea,  when  there  Ls  an- 
other provisiim  of  law  which  imposes  an  ad 
talortm  Ann  on  botdes,  not  otherwise  provided 
for,  fllled  frtUi  articles. 

It  is  contended  by  the  plaintiffs  in  error  that 
all  duty  on  the  bottles  Is  Included  in  the  duty 
of  thirty-five  cents  per  gallon  on  the  ale  "  In 
boUles.''  Reliance  for  this  view  ia  had  on  the 
decision  of  Cli^JvwUee  Taney  in  KarUiauM  v. 
Frick,  Taney,  I>ec.,  B4,  In  1840,  where  it  was 
held,  that  nnder  a  statute  imposing  a  duty  on 
salt  of  ten  cents  per  fifty-six  pounds,  an  ad 
tttlortm  dnty  could  not  In  addition  be  Imposed 
on  the  sacks  in  which  the  salt  was  imported,  as 
manufactures  of  hemp.  That  decision  is  placed 
expressly  on  the  ground  that  there  was  no  in- 
stance where  a  separate'  duty  had  been  laid  on 
sel  or  reG:ptacle  containing  an  article, 
.  specific  dutv  was  latd  upon  the  article 
That  case  arose  under  the  Act  of  July  14. 1882, 
4  Stat,  at  U.  S88,  and  stress  was  laid.  In  the 
decision,  on  the  analogous  fact  that  while  tba« 
was  in  the  Act  a  duty  on  bottles,  there  wss  no 
duty  on  bottlea  conldning  any  article,  but  only 
aduiy  on  the  article  in  the  bottles.  This  haa 
all  now  been  changed  and  there  ia  a  dnty  on 
coverings  and  a  duty  on  bottles  containing  ar- 
ticles, as  well  as  duty  on  the  same  aiticles  im- 
ported in  bottles. 

Tbtjvdffmmt  qfthtCirevit  Court  Uaflnnei. 

True  oapr-    Tsat ; 

Jamea  H.  HcKenneT.  Qerh,  Bup.  Court,  IT.  S. 

utcd-ua  V.  s,,  lor,  loa,  110. 
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Oct.  Tnuir, 


OEORaB  F.  POTTER  kt  al.,  Ftfi.  in  Err. 


USTTED  STATES. 
(Sm  s.  o,  IT  Otto,  ut-iai.; 


erse^ 


7a  tor  the  wto  of  luuta,  aannot,  In  a  fult 
M«  up  M  a  OeeenM  tJwtuie  hmmmj*  be  !>■■ 

■ I  hia  aooounti.  ■■  paid  for 

before  the  oondttlaiia  for 


L  nieaatkoIthepreeiiWtor.irbktaliDBitoftlie 
iiMOt  nqnlrad  br  law  to  entltia  to  tbe  rfibt  of  m- 
—pUoB,  a>ay  betaken  belM«  ettbeslSe n«mn 

a.  UapubUooOoerMeiUtoaUoirlbeiiiMwrot 
tbe  Oov«nun«nt  to  ba  lald,  duiiiia  bk  abaeoce 
tRMB  bteottoe.  Into  the  banAof  hJaaaentorMrv- 
■nt,  U  li  a  good  pajinent  to  blm,  and  tba  ilak  li 
wltb  blB  and  hit  eiueUM  and  DM  wftA  tbe  Gorent- 


, 0  toeetand  lolnttr 

denoT  of  tbe  proof  of  piUliauuut  and  Impiontnent 
br  pieemptor*.  Ui>DtiiaM«MWIed,t)u&laaUlhat 
(Belaw  lequlna. 

[No.  127.1 
SubmiUtd  Ike.  IS,  ISSt.  Decided  Jan.  IS,  1883. 


SUtement  of  Ihecue  Iff  Mr.  JvtUot  Woodai 


failMuilT  execute  and  dischaive  all  tlie  outlea 
ol  ttla  Mdd  office  according  to  law."  The  dec- 
laration allend  that  Potter  wae  appointed  re- 
cdnr  of  pw>Uc  moiwfa  aa  aforeMid  for  four 
Tears  beginning  June  7, 1870;  that,  after  tbe  de- 
UTei70f  ttld  Iwnd  and  prior  to  June  80,  1874, 
tiiere  legally  came  into  nie  hands  as  recdrer  of 
public  moDsn  a>  afotOMid  tbe  sum  of  (8, 6M.  77, 
which  he  bad  refused  and  nwlected  to  account 
forM  par  over  to  tbe  Unil«d  Statee,  and  still  «o 


(1«T1     unif  tbe  sureties  on  tbe  boBdanaweied.  Tbe 
''        '  dcfenaeeetupln  tbdrannrerandfelied  mwaa 
as  ftdlows:  "Utat  from  and  aft«r«>ld  Beptem- 
ber  80, 1878,  there  nerer  was  any  register  at  the 
land-offlce  at  Pembina;  that  there  were  no  legal 


mim  ot  land  or  lecolpts  of  nH»mal  said  land- 
olBce  for  any  purpose  during  all  tbe 
h  da;  of  September,  1878,  to 


Upon  the  trial  of  tbe  case,  as  shown  by  the  bill 
of  exceptioiu,  the  United  States  offered  in  eri- 
dencc  certified  coiriea  of  the  accouols  rendered 
by  Potter  for  four  quarters,  to  wit;  the  quarters 
ending,  reapectively,  September  80  and  Decem- 
ber 81,  ISra,  and  Haich  81  and  June  80,  1874. 


^ilchibowedabalaaeeag«butUmoft8,SM.- 
77,which  he  bad  not  accounted  for  or  paid  over. 
By  way  of  iti^fwuM,  testimony  was  offered 
which,  as  stated  ^  tbe  Ull  tn  exceptioiu, 
"prored"  that  one  Biashear,  from  the  summer 
01 1871  until  theexpiration  of  tbe  term  of  office 
of  Potter,  was  register  of  the  land-office  at  Pem- 
bina; that  from  and  after  September  !S,  1873, 
Braahear  was  not  present  at  said  land-office,  but 
on  the  day  last  named  "Left  Pembina  and  said 
tand-offlce  and  never  returned,  but  continued 
to  bold  said  office  of  register  during  Polla'a 
term  of  office,"  which  exited  in  June,  1874; 


rious  buslneaa  of  the  register  of  s^  land-office, 
and  left  them  with  one  WiUiam  H.  Goodfelkiw, 
who  was  a  clerk  Id  the  custom-house  In  eaid 
Pembina,  and  had  nothlDg  to  do  with  said  land- 
office,  except  that  be  was  authorized  by  said 
BraaheartoBctfor  himin  bisabaenoe;  andthat 
all  tbe  business  of  aaid  laud-office,  as  far  as  the 
said  legisUr  was  concerned,  was  done  by  said 
Ooodfellow  with  tbe  blanks  so  signed  by  Mid 
renter  as  aforesaid. " 

The  bill  of  exceptions  further  showed  that  tea- 
timony  was  offered  which  proved  "That  the 
said  receiver,  George  F.  Potter,  left  said  Pem- 
bina and  said  land-office  on  the  8th  or  Wh  of 
April,  1874,  and  did  not  letnm  uutQ  the  bstof 
June  or  the  beginning  of  July,  1874  and  that 
no  one  was  in  charge  of  said  land-office  while 
sdd  recover  was  gone  except  said  Ooodfellow; 
that,  on  the  return  of  Hud  Potter  he  received  no 
money  from  said  GoodfeUow  on  account  of  Mid 
office,  and  that  he  did  receive  from  bis  son  tbe  [1X8] 
sum  of  (200  or  tSOO  and  no  more;  that  Oood- 
fdlow  took  In,  during  the  absence  of  said  Pot- 
ter, some  $1,400  of  money  belonging  to  said 
land-olBce,  and  paid  tbe  same  over  to  said  son 
of  said  Potter,  from  whom  It  wasall  sttden,  ex- 
cept the  taOO  or  |300  which  was  {mid  over  by 
him  to  said  Potter." 

Upon  this  evideace  the  counsel  for  the  sure- 
ties on  the  bond  of  Potter  contended  that  "They 
were  not  liable  for  any  moneys  received  at  said 
land-office  for  any  business  done  therein  in  the 
abaeoce  of  either  the  register  or  receiver." 

The  court  decided  against  the  contention  of 
the  defendants,  and  rendered  judgment  against 
them  for  tbe  sum  of  86,400.80,  whicb  included 
moneys  received  bv  Potter  ^ter  as  well  as  bo- 
fore  September  SS,  1S78.  To  this  ruling  and 
iudgmeot  of  tbe  court,  the  defendant  excepted. 
The  purpose  of  the  writ  ot  error  is  to  obtain  % 
review  In  this  court  of  the  question  raised  by 
this  exception, 

Jftstr*.  Ch»s.  E.  Flnodimn  and  M.  O.  0. 
Jforriign,  forplaintUts  in  error. 

Mr.  Wm.  A,  MHorr,  Am.  At^-Oen.,  for 
the  defendant  in  error. 

Mr.  JtuCfcs  Wooda  delivered  the  tqiinlon  of 
the  court: 
The  answer  of  tbe  defendants  does  not  allege 


after  September  33,  1878,  and  during  tbe  ab- 
sence of  Bradiear,  tbe  rwister.  Ndther  does 
the  bill  of  exceptions  proKai  to  state  all  the  evi- 
dence in  regard  to  the  absence  of  Bnsliear  and 
Potter  from  tbeir  offices  respectlrebr-  Passing 
by  these  defects  In  tbe  record,  we  shaD  consider 


,GoogT( 
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the  quMtfam  ptMented  by  the  ezcqttlon  of  do 


ni^  flnt  conlentloii  is  tbat  they  we  not  re- 

ridUe  for  mj  mooeya  received  bj  Potter, 
receiver,  durCng  ibe  time  ilut  Bruhear,  the 
roister,  wmi  abwDt  from  the  luid^fRee.  llie 
grnund  of  this  Go&teDlJon  bu  follows:  therec- 
onl  ihowB  that  dorine  Potter's  term  of  ofBce  all 
flalea  of  land  wereduer  bjixeemptloiiorcom- 
iniitatfOD  of  bnnesteads.  Tbe  argumeDt  of 
plaintUEs  in  error  applies  only  to  preemption 
nles.  Section  8260  ol  the  Revised  Blatutes  of 
the  United  Statea  nwcribea  what  persons  are 
entitled  to  prsempuon  and  upon  what  (eniu  the 
right  of  preemption  is  acccmed  to  the  settler 
,j  upon  the  public  lands.  Section  29118  dedaraa 
that  "  Prior  to  anj  entrlea  being  made  under 
and  bf  virtue  of  tlie  provldons  of  section  290B, 
proof  of  the  settlement  and  improvements  there- 
D7  required  shall  be  made  to  the  ntlstaction  of 
the  register  and  receiver  of  tbe  land  district  in 
which  such  lands  lie,"  etc.  The  plalntlfts  in 
error  contend  that  these  offlcers  cnnstltnte  a  join  t 
tribunal  and  that  there  can  be  no  bu^neas  done 
irithout  tbe  presence  and  action  of  both,  and  aa 
Brashear,  tbe  neister,  was  absent  from  Beptem- 
her  28, 1878,  to  Oia  doae  of  Potter's  term.tbere 
could  be  nolegial  {weenn>tiona  during tliat  time; 
and  thatall  moneys  paid  for  preemptions  before 
the  Gondltitais  prescribed  by  law  had  been  com- 
plied with,  were  not  payments  made  to  the  Unit- 
ed Statea,  hnt  unantuomed  and  unofficial  pay- 
ments made  to  Uie  leceiver,  for  which  hissure- 
tiei  were  not  liable. 

In  our  Judgment,  Als  contention  has  no 
ground  to  statu  on.  There  Is  no  ezpiession  In 
Uie  statute  which  requires  the  register  and  re- 
ceiver to  dt  at  the  same  time  and  concurrently 
pass  upcm  the  suffldency  of  tbe  proof  of  settle- 
ment and  improvement  by  preemptors.  If  the 
proof  is  submitted  to  the  register  on  one  day 
and  he  la  satisfied,  there  is  nothing  In  the  stat- 
ote  which  ImpUe*  that  it  may  not  be  lawfully 
aubmittcd,  at  aome  subsequent  day,  to  the  ~~ 
~'~  ir  for  Ua  approval.  The  oath  of  the  ~ 
"  b  b  part  of 


«mptor,  which  b  part  of  the  proof  requi 


liredby 


814.    They  aie  nowhere  required  to  meet  and 

eotly  consider  the  sufBdency  of  the  proof  of- 
ed.    If  both  are  aatisfled,  that  la  all  the  law 
rranlrea. 

ft  does  not  appear  in  the  record  that  the  proof , 
by  pteemptotB,  of  the  seltlemeDt  and  improve- 
ment of  the  lands  for  which  money  was  recdved 
by  Potter  dttilng  tbe  absence  of  Brashear  had 
not  been  made  to  bis  satisfaction  before  he  left 
the  land  district.  If  such  proof  had  been  made 
to  the  satisfaction  of  Brashear,  all  that  was  nec- 
eteaiy  to  complete  the  right  of  the  preeinptor 
was  the  approval  of  Potter,  which  was  eftect- 


reqoUte  toa  pteemptlon  entry  should  be  shown 
to  nave  been  performed  to  the  satisfaction  of 
1130]  bothoffloeia.    As  It  does  not  appear  In  the  rec- 
ord that  the  proof  waa  not  made  to    ' 


faction  ot  boib  ofBcen,  it  must  be  preenmt 
that  tbe  money  recdved  by  Potter  Id  the  a 
sence  of  Brashear  was  justly  due  the  United 


Btateand  was  received  by  him  in  hlsofflcial 
padty.     We  dnd  nothing,  either  in  the  cases  oi 
rtatutes  dted  t>y  coonsd  for  plaintiSs  in  error, 
See  17  Otto. 


which  tends  to  establish  a  dlflerentconstructltoi 
of  the  law. 

But  if  it  be  conceded  that  the  statute  required 
the  register  and  receiver  to  pass  concurrently 
upon  me  proof  of  tie  settlement  and  Improve- 
ment before  lands  could  be  entered  by  a  pre- 
emption, we  are,  nevertheless,  of  opinion  Uiat 
the  plaintiffs  in  error  are  responslDle  for  the 
moneys  received  by  Potter. 

The  raoaeyt  were  recdved  bv  him  as  public 
moneys,  for  he  charged  himself  with  them  in 
his  accounts  with  the  Government.  They  were 
paid  na  public  moneys  by  preemptors,  as  a  con* 
Bideration  for  title  to  portions  of  the  public  do- 
main. If  any  objection  could  be  raised  to  the 
transfer  of  title  to  the  preemptore,  it  could  be 
made  by  the  United  States  only.  But  the  United 
States  makes  no  objection.  On  the  contraty, 
all  objection  Is  waived  by  tbe  bringing  of  tins 
suit  by  the  Government  to  recover  the  moneys 
paid  by  the  preemptors  for  their  lands.  Th^ 
moneys  are.  therefore,  public  moneys.  They 
belong  neither  to  Potter  nor  the  preemptors, 
and  must,  consequenlly,  be  the  property  of  the 
United  Steles.  It  wan,  therefore,  the  duty  of 
Potter,  as  recdver,  to  account  for  and  pay  to 
the  United  States  the  moneys  so  recdved.  and 
it  does  not  lie  in  the  mouths  of  the  sureties  on 
his  offldal  bond  to  raise  an  objection  to  thepay- 
ment  of  the  moneys  to  him,  which  he  coula  not 
raise,  and  which  is  not  raised  by  the  preemptors, 
or  by  the  United  Statea.  Tbdr  raponstbiU^ 
for  the  money  so  recdved  Is,  there/ore,  clear. 

In  support  of  this  view,  the  case  of  King  v. 
U.  B..  M  U.  8.,  228  [XXT.,  878],  Is  Id  point. 
That  was  a  suit  brought  against  one  Chase  and 
bis  sureties,  on  the  bond  ^ven  by  Cbaae,  as  Col- 


lector of  Inlomsl  Revenue,  I 


»coI- 


Toledo,  Wabash  ft  western  Railroad  Company 
was  indebted  to  tbe  United  Sutea  in  a  large 
sum  for  the  Ave  per  cent  tax  for  intereat  paid  on 
Its  flret  mortgage  bonds.  The  tax  was,  on  the  [1S11 
day  named  pdd  to  Chase  by  the  treasurer  of 
the  railroad  company.  At  the  time  of  the  pav- 
ment  the  treasurer  delivered  to  Cbaae  Ibe  monui- 
ly  returns  of  the  taxes  so  due,  in  the  form  pie- 
scribed  l^  law,  signed  by  him  astreasorfir,  nut 
not  sworn  to,  and  which  bad  never  been  filed 
with  or  delivered  to  the  asaeeaor.  Chaaeddiv* 
ered  to  the  assessor  all  these  returas,  except 
those  for  August,  September  and  October, 
1867,  which  were  never  delivered,  nor  did  Cbaae 
at  any  time  make  any  mention  of  them  in  Ua 
report  to  the  govemroent,  and  he  retained  the 
amount,  924,628,  paid  by  the  railroad  company 
as  the  tax  upon  the  returns  for  the  thi«e  montha 
fust  mentioned,  five  years  after  the  recdpt  by 
Chase  of  this  moner,  and  when  he  had  beoome 
insolvent,  suit  waa  brought  on  bis  offldal  bcmtl 
to  recover  the  money  ao  appropriated  t^  him. 
The  defense  set  up  by  bis  sureties  was  UiDt,  as 
the  money  waa  not  leodred  \>y  Chase,  on  any 
retun  made  to  the  assessor,  nor  on  any  asseaa- 
ment  of  said  taxes  made  by  the  asseaaoi  ot  by 
the  CommisrioDOT  of  Internal  Rereone,  and  as 
the  return  delivered  to  Cbaae  by  the  tmsurer 


hands  by  the  treasurer  of  tneralboad  company 
and  was  not  recdved  by  him  In  his  official  ca- 
pacity; that  It  was  not  bis  duty  toiecdve  It  tor 


ib.Google 
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tbe  Gorerament:  uid  tbe  nireties  were  not  lia- 
ble becauae  iU  receipt  wu  an  tmofflcial  act. 

But  the  court  held  that  tbe  pnment  of  tbe 
taxes  to  tbe  collector  was  a  good  paymeot  to 
him  In  bia  offlcUt  capacity;  t^t  the  money  so 
paid  was  tbe  money  of  the  United  Siaiea  and 
that  tbe  sureties  od  bis  boDd  were  responsible 
for  it. 

This  cose  is  bo  apposite  to  tbe  question  in  band 
and  BO  coDcludve,  as  to  require  oo  further  re- 
mark. 

It  is  next  contended  by  tbe  plalnliSs  in  error 
that  they  are  not  liable  fur  tbe  (1,400  received 
during  the  absence  of  Potter,  extending  from 
April  9  to  June  80,  1874,  by  the  person  whom 
be  had  left  in  charge  of  his  office,  because  that 

SiBon  had  no  authority  to  perform  any  of  tbe 
ties  of  receiver. 

There  are  two  sufficient  replies  to  this  conten- 
lion.  Flnt,  BO  such  defense  ib  set  up  in  the  an- 
swer or  amended  answer  of  the  plaintiffs  in  er- 
ror. Tbey  cannot  compUin  that  the  circuit 
court  did  not  ^veefTectto  a  defense  which  thev 
did  not  think  it  worth  while  to  plead.  Seconu, 
|.  it  is  not  made  loappearb^  thebillofeiceptlons 

113ZJ  [tjj(  gjjy  money  was  paid  to  Qoodfetlow,  the 
person  left  by  Potter  in  cbargc  of  his  office, 
which  was  not  due  tbe  United  States  from  pre- 
emption entries  made  by  peraona  who  hod 
firoved  the  settlement  and  improvement  of  the 
and  to  the  satisfaction  of  both  the  receiver  and 
re^ater.     If,  therefore,  this  contention  of  the 

Slainllffs  in  error  is  sustained,  we  should,  in  ef- 
)ct,  decide  that  the  sureties  of  the  receiver 
would  not  be  answciahle  for  public  moneys 
paid,  with  bU  concurrence  and  asaent.  to  biH  aa- 
BUtnnt  or  cashier,  but  only  for  moneys  acliiallv 
paid  into  the  hands  of  tlie  receiver  himself.  It 
requires  no  argument  to  expose  the  fallacy  of 
such  a  conclusion.  If  a  public  ofBccr  sees 
fit  to  allow  the  money  of  tbe  Government  to  be 

Eaid  during  his  absence  from  his  office  Into  the 
ands  of  bis  agent  or  servant,  it  is  a  good  pay- 
ment to  him,  and  the  risk  is  with  him  and  tus 
sureties  and  not  with  the  Government. 

We  find  na  error  in  t/'treeord.  The  judgToeni 
oftht  Circuit  Court  it,  thtrtfore,  a^rtned. 

JanraaH,  HcKenner,  Oerk,  Bup.  Court,  V.  B. 


REUBEN  UGFFSElSB.Ap^.. 

C.  RUSSELL  &  CO.,  CLEMEHT  RU8SELL, 
WILLIAM  E.  MILLER  axd  JAMES  8. 
TONNER. 

(See  S.  C,  IT  Otto,  ]S-itT.) 

Letter*  patent,  eandrueUon  ef—Uffertnee  be- 
tween tptrifieaHont — banetter» — drirer't  teat 
— raking  apo^'i  tu» — driving  detiec—i  nfringt- 


H  1, 8,  9.  II,  IE,  11  la  and  IS  of  >«-lm] 
rnt  No.  KU,  irnntad  April  1(1,  tMB. 


•Read  notes  bv  Mr.  Jvtttte  BtMtcawoBty. 


ers.  tlte  oristnal  patent,  No.  KtU,  bavlnr  bent 

^111^  to  Um  MajF  20,  inland  clattna  1, 0  I^and 
r».taBued  Mtars  patent  Ko.  MM,  iranted  ^b- 
niarria  iWf.  to  IteuDeaHoinieliM,fMrBD  improve- 
ment In  barvettsrs,  the  original  patent.  No.  tOiBl, 
having  been  gtanled  to  him  November  >,1M8,  and 
re-lnued  In  two  divlalona.  CMte.  Ko.  U8B,  Tebnary 
IS,  UW,  and  Ibe  other.  No.  Offi,  November  T,  ML 
and  No.  SHO  bavins  been  laued  on  the  sunvnder  of 

2.'  TlMdlSeraiae  between  tbe  necUlcatlons  and 
the  diawlnga  of  No.  SBU  and  t&oee  of  No.  SM, 
pointed  out 

S.  Therelenowarrant  InNo.HSUfor  locatlnsthe 
rmke  support,  or  sny  port  of  it,  on  the  Unnr  tieain. 
and  as  each  of  the  above  named  ohUme  tit  Ho.  tXU, 
haa,  as  an  element,  either  ■  rake  or  a  rake  and  nxi, 
mounted  on  or  attached  to  tbe  cutting-  KpparatuB 
or  the  finger  benm.  No.  SSSlt,  oould  not  lawfully  be 
i«-laued  wlUi  those  clalma. 

4.  Tbe  dlHerence  tielween  the  raking  apparatus 


.  SSI  and  those 


thede. 


and  take  support  of  N 
fendsnta,  pointed  out, 

1l  The  iletendanta  devised  a 

i«ke,  which  made  itponlbie  for  tbem 

their  rake  support  on  the  heel  of  the  tlnscr  beam, 
where  the  rake  support  of  Ho.  SBi  could  not  be 
mounted. 

0.  The  dlttorenoe  between  tbe  rleldlng  belt  Usht- 


eoerot  K 


Hand  Che  defcndsnt 


for 

i.  No.  41X81  negatives  the  idea  of  mounting  tbe 


thul 

7. . 

rake  post  on  the  Bnger  boam,  while  an  element  in 
clnfm  1  of  No.  SWO  la  the  mountlnir  of  the  raUng- 
mochaninn  on  the  Bnmr  beam. 

B.  In  No.  Um,  a  driver's  seat  mounted  on  the 
main  frame  so  as  to  enable  the  driver  to  ride  on  tbe 
machine  whlletbeiakelslnaperatkm,  Isaa  element 
In  claim  1  and  9, while  tbe  driver's  eest  In  No.  totn 
Is  not  and  oannot  be  In  such  a  poaltlon  that  tbo 
driver  can  ride  on  tbe  scat  while  the  rake  la  In  up. 

S^The  r^ln^apparatinls  an  element  In  claims  S, 


Id  8  ot  No.  a 


f  tbe  d 

i  constnii-tton  o( 
irrangtnnpnt  Mnd 
rake  of  clalniK  2, 


Tand  . 

and  dmeribed  In , . 

Include  the  defendanta'  taking  mimhantsin  or  rako 
post. 

10.  The  drivlns  device  In  claims  S  end  7  of  Ko. 
zm  held  not  tti  Inchide  the  defendants'  driving  de. 
rice,  the  former  belnu  an  eztenslt>le  tumblma  sbaft 

._j  .1..  1.... u.i_  ^jt  ,ju,  open  uniia,  ,„j  pu 

n  Inhering  onlr  In  tbe  do- 


[No,  143.] 
Arf/iud  Jan.  4,  S,  1883.  Deeidtd  Jan.  tt,  1883. 

APPEALfrom  the  Circuit  Court  of  the  United 
Btatea  for  the  Northern  District  of  Ohio. 
The  history  and  factB  nf  the  case  appear  1q 
tbe  opinion  of  the  court. 

Metwn.  George  H.  Chrlatr,  and  John  H. 
B.Lktrobe,  for  appellant. 

Mtt*r».   Omfm  HardiB(  and  Jtiin  R. 
Bennett,  for  appellees. 


Mr.  Juifiee  BlateUlard  delivered  tbe  opin- 
ion of  the  court; 

This  suit  is  brought  for  the  infringement  of 
two  re-Usued  letters  patent  granted  to  the  ap 
pcllant.  One,  No.  S224,  was  issued  April  10, 
1868,  for  an  improvement  in  harvesters,  tbe 
original  patent.  No.  8581S,  having  been  issued 
to  him  May  30. 18C2.  The  otheT,No.S4B0, was  is- 
sued February  19, 1867,  for  an  improvement  In 
harvesters,  the  original  patent.  No.  40481,  hav- 
ing been  issuel  to  him  November  8,  1868,  and 
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i  by  Google 


TcmberT,  IMS  and  No.  24B01iA'vitigbeen  iKoed 
on  tbe  numMler  of  No.  2102. 

No.  2894  Gonuliu  19  cUima,  sDd  No.  UM 
(1341  ccmUiiu  0  cUlau.  In  No.  2221,  clafmi  1, 8,  9, 
11, 12,  14, 1«  utd  19,  knd  In  No.  24S0,  diJEma 
1,  %,  6,  7  and  9,  are  alleged  to  h&ve  twen  in- 
frinjged.  The  dicnit  court  tendered  a  decree 
that  Uu  appdhaa  had  not  infrinced  anv  inven- 
thn  of  which  the  appellant  was  UH  orfgliial  and 
flnt  inventor,  redled  In  the  two  r^Jnuee  aued 
on;  that  No.  2224  "  conbdna  ioventlona  dUter- 
ent  from  that  contained"IiiNo.  86810;  tbatNo. 
8490  contaliia  inventiona  different  from  that 
embraced  In  No.  40481;  that  the  eaid  rfr^lMuei 
respectively  are,  therefore,  void;  and  that  tlie 
bill  be  e'     ■     "     "-  -    •"'    ' ■^' 


From  this  decree,  thii  ap- 
peal ii  taken. 

Id  No.  2224  the  cUdnis  In  question  are  UieM; 
"  1.  A  sweep  rake,  wliich  fa  mounted  upon  the 
beel  of  the  finger  beam  proper,  or  upon  the  iu- 
ocr  front  comer  <tf  Uie  platiorro  of  a  barvealer 
which  has  Its  cutting  ^iparatus  and  platform 
hinged  to  the  draft  frame,  all  In  such  manner 
that  the  rake  arm  sweeps  tbe  platform  from 
front  to  inner  side,  and  maintains  a  correct  po- 
dtjon  in  relation  to  the  floffer  beam  and  ptat- 
torm,  duiiiw  (be  rising  or  lalling  movements 
thereof  on  toe  joint  or  Joints  by  which  the  lin- 
gtr  beam  is  connected  to  the  draft  frame,  aub- 
Mantiallyaa  aet  forth."  "8.  In  a  harvesting 
machine  which  has  Its  cutting  apparatus  hinged 
or  Jointed  to  the  main  frame  In  such  manner  as 
to  allow  h  to  ccmform  at  both  ends  to  the  un- 
dulations of  the  ground,  and  a  rake  mounted 
upon  the  said  cutting  apparatua  or  upon  the 
platform  thereof,  I  claim  ao  constructing  a«id 
arranging  the  several  parts,  that  the  support  of 
tbe  rake  can  occupy  a  petition  outside  of  the 
loner  drive  wheel  B,  or  apoaition  which  Is  be- 
tween the  point  of  suspension,  h,  and  the  outer 
divider  Q,  and  can  also  be  bung  or  be  suspend- 
ed below  the  draft  frame,  sul»tantlally  a*  de- 
acrlbed.  0.  Effecting  a  combinaUon  of  a  rake 
and  reel,  located  aubitantlally  as  described,  and 
a  finger  beam  and  platform,  with  the  main 
fnme,  by  means  of  a  hin^d  draw  bar,  b, 
and  hinged  brace,  I,  or  hinged  suspoider,/, 
and  on  extmsloti  bracket,  9,  or  tbetr  equiva- 
IcDts,  substantiallT  as  and  for  the  purposes  de- 
scribed." "11.  Preventing  a  too  sudden  or 
abrtipt  deflection  of  a  rake  and  reel  mounted 
upon  a  hinged  Joint  cutting  apparatus,  by  car- 
rjlDg  the  pmot  of  suspension  ocyond  the  lake 
support  towards  the  center  of  the  draft  fmme, 
liy  means  substantially  as  described.  12.  A 
continuously  revolving  rake, which  Is  mounted 
directly  and  wh<rily  upon  the  ptutform  or  fin- 
ger beam,  lo  aato  rise  and  fall  therewith  inde- 
pendently of  the  draft  frame,  when  aald  rake  Is 
located  between  tbe  center  of  the  draft  frame 
and  the  outer  divider,  and  passes  in  at  the  front 
of  the  machine  upon  the  platform  and  sweeps 
around  to  tbe  inner  side  of  the  ^tforro,  sub- 
stantially as  described."  "14.  The  combina- 
tion of  a  auapcDded  hinge  Joint  cutting  appai*- 
tus  of  barvetrters,  and  a  combined  rake  and 
reel,  wbidi  is  mounted  directly  and  wlioUy 
vpon  the  suspended  platform  or'hiof^  flnzer 
beam,  aabstantialiy  as  and  for  tbe  purpoNe  de- 
scribed." "16.  Tbecnmbination(tf  acoinbined 
rake  and  reel,  mounted  upcn  a  hinged  Joint 


"19.  PravldiBglnab•rraterwithtbe^tkea^' 
tached  to  ita  hinged  finger  beam  or  platform,  an: 
extendble  means  for  driving  tbe  lake  which  wtH 
permit  the  platfonn  and  take  lo  rise  and  fait 
together,  and  accommodate  themadvea  inde- 
pendent^ of  the  draft  frame  to  the  undulation* 
of  the  ground,  subetantjally  aa  described  and 
for  tbe  purpose  set  forth." 

The  origmal  patent.  No.  86816,  hi  ftatinc 
what  the  Invention  fa,  says  that  it  conslsU  <^ 
certain  improvementa  In  the  msniter  of  mount- 
ing and  operating  a  revolving  rake.  There  were 
three  features  set  forth  in  the  spedBcation  of 
No.  6S81S:  1,  the  peculiar  constniction  of  the 
reel  and  rake;  2,  tne  peculiar  form  and  location 
of  the  rake  poet;  8,  the  peculiar  manner  of 
operating  the  rakes.  There  were  only  three 
claims  In  No.  SfiSlS,  one  covering  each'of  aald 
three  features,  as  follows:  "1.  A  combined  reel 


frame, 

icUnad 


verted  poeition  to  pass  o.__  

snbetaatially  «a  explained.  2.  The  incll 
standard,  I,  rigidly  mounted  upon  a  loosely 
hinged  platform  snd  employed  to  support  a  rfr 
volving  reel  and  rake  in  an  uncbsngeable  poaf- 
lion  In  TclatlOB  to  the  said  platform,  wiutout 
obstructine  the  free  motion  of  the  latter.  8. 
The  yieldmg  and  swiveled  rod,  Q,  operating  in 
comUootlon  with  the  band,  P,  and  puUeys,  0 
andR,  in  the  manner  and  for  the  puiposeaber» 
in  shown  and  expl^ned." 

A  copy  of  the  model,  filed  In  tbe  Ihitent  Office 
with  tbooriginal  application  for  No.  S081B,  Is  [136] 
In  evidence.  The  invention  shown  in  the  speci- 
fication of  No.  8B81B  consists,  in  genenl  terma, 
In  mounting  a  rake  upon  a  quadrant  shaped 
platfonn,  stud  platfonn,  bdns  hinged  to  the 
frame  of  a  two  wheeled  machine  in  such  man- 
ner that  the  raking  anns  will  maintain  at  all 
times  a  proper  working  positloo  relatively  to 
the  surface  of  tbe  platform  and  at  the  same 
time  receive  motion  from  driving  mechanism 
mounted  on  the  main  frame,  tbe  result  being 
accomplished  by  constructing  the  raking  ap- 
paratus In  apeculiar  manner,  and  mounting  It 
m  a  peculiar  manner  upon  the  jdatform  of  the 
machine  and,  also,  by  connecmig  the  driving 
mechanism  <a  the  rake  with  tbe  driving  mech- 
anism on  the  main  frame,  by  a  beh  mounted  In 
a  peculiar  manner,  so  that  the  vaiyinK  cbangea 
in  tbe  position  of  the  platform  and  ue  lakfiig 
apparatus  relatively  to  the  main  frame  and  the 
gearing  therein  will  not  affect  the  drivtng- 
mechanlsm  of  the  rake.  The  specification  laya: 
"D  U  a  segmental  platform,  provided  with  a 
divider,  E,  at  Ita  outer  end,  and  resting  vpoD  a 
roller,  a.  F  is  a  draw  bar.  connected  at  f  rtmt  by 
a  universal  Joint  to  tbe  name  A,  end  attachea 
''  back  to  a  shoe,/,  upcm  which  the  inner  side 


rear  corner  of  the  main  frane.and  at  the  other  to 
thedrawbarF.oraboe/.  H  is  a  link  by  which 
the  inner  end  of  the  platform  Is  suspended  from 
tbe  back  of  the  main  frame."  This  Isnguage 
describes  the  parts  which  relate  to  tbe  platform 
and  the  devices  by  which  It  is  attached  to  tbe 
mala  frame,  and  by  which  it  is  permitted  to 
vary  Ita  movement  relatively  to  the  main  frame, 
to  conform  to  the  unevenness  of  tbe  ground, 
and  there  is  nothing  else  on  the  subject  In  the' ' 
text  of  the  spedficaUon,    In  tbe  drawing*  of 


ib.Googlc 
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Ho.  SS819,  the  nupendlos  link  H,  bv  which 
the  inner  Bide  of  the  platform  h  suspended  from 
the  main  tmne,  bo  u  to  keep  II  on  a  lerel  with 
the  wheel  at  theouter  shoe,  at  the  appaaite  side 
of  the  platform,  is  attached  at  its  lower  end  to 


tKad  of  the  left  hand  driTing-wheel,  B, 

1)ut  the  drawInK  repreaents  the  central  line  of 
the  link,  H,  as  m  the  vertical  plane  of  the  left 
hand  edge  of  the  tread  of  the  wheel,  B,  bo  as  to 
187]  put  the  point  of  suspension  in  a  rertlcal  line 
with  the  left  hand  ed^  of  the  tread  of  the 
wheel,  B.  The  model  referred  to  shows  the 
Unk  aa  being  loapended  st  a  point  on  the  frame 


Is  laid  upon  this  point  of  suspenuon.  In  the 
speciflcatlon  of  the  re-issue  it  is  said;  "F^m 
the  inner  comer  of  the  flngerlMam  or  platform, 
or  from  the  metal  foot  piece  of  the  rake  snd 
leel  support,  by  which  the  support  Is  screwed 
to  and  braced  on  the  platform  and  Bagei  beam, 
a  HtronK  bracket,  2,  is  extended  beyond  Ihe  left 
hand  side  beam  of  the  draft  frame.  To  the  ex- 
tremity of  this  arm  a  swinging  link  or  chnln,  /, 
is  loosely  connected  or  jointed,  as  at  g,  and  by 
means  of  this  link  or  chain  the  finger  beam, 
platform  and  rake,  though  arranged  at  the  left 
of  the  left  hand  drive-wheel,  B,  can  be  sns- 
]iended  from  a  point  which  is  to  the  right  of 
the  said  left  hand  aide  beam.  The  suspension 
Is  effected  by  hanging  the  upper  end  of  tlie  link 
orchainto  the  rear  b^m  of  tliedraft  frame,  as 
represented  at  A."  In  the  drawings  of  the  re- 
issue, the  point  of  suspension  of  the  link  is  lo- 
-cated  a  little  to  the  r{«it  of  the  vertical  plane  of 
the  middle  of  the  width  of  the  tread  of  the  left 
huid  driving-wheel,  and  the  arm  ot  bracket  to 
which  the  lower  end  of  the  link  is  attached  ex- 
tends to  a  point  beyond,  snd  at  Ihe  right  hand 
of,  the  middle  of  the  width  of  such  tread.  In 
the  specifications  of  No.  B5SIG  theword  "flngpr 
beam"  is  not  found,  nor  is  a  finger  beam  de- 
acribed  in  It  nor  shown  In  the  drawings. 

As  to  Ihe  method  of  mounting  the  rake,  the 
specification  of  No.  WSiS  savs:  "  1  is  a  post 
ngidlj  secured  to  the  Inncrstae  of  the  platform, 
nnd  inclining  over  the  rear  of  the  mam  frame; 
I  is  a  brace  rod  extending  from  the  draw  bar  to 
the  said  post,  to  support  tbelatterattop;  J  is  a 
boi  mounted  on  the  top  of  the  post  I,  and  con- 
stituting the  bearing  in  which  the  disk  K  ro- 
tates. The  rakes  or  reel  arms  L  L'  are  mounted 
In  couples  upon  the  ends  of  horizontal  shafts 
MH,  which  arejoumoled  at  right  angles  across 
the  rotathig  disk  E."  This  is  alt  that  is  found 
in  that  speciBcation  as  to  the  location  of  the 
axis  of  the  rake.  On  the  other  hand  the  speci- 
fication of  the  re-issue  says:  "Fi^.  fl  is  a  rear 
elevation  of  a  portion  of  the  roachme,  showing 
1  the  manner  of  suspending  the  rake  and  reel  sup- 
port upon  the  hinee-joint  finger  beam  or  plat- 
form thereof."  The  drawings  of  the  rc-issuc 
show  a  finger  beam,  and  it  is  lettered  and  re- 
ferred to  by  letter  In  the  text.  The  speclflca- 
tlqnof  the  re-issue  further  says:  "It  is  also  im- 
portant to  have  the  suspension  of  the  rake  made 
in  such  a  manner  that  the  base  of  the  support 
of  the  axis  of  the  rake  Is  wholly  upon  the  hinged 
finger  beam,  or  the  pUtform  thereof;  and  uso 


that  the  rake,  the  finger  beam  and  the  platform 
shall  be  rigidiv  connected  together."  Hen  ttie 
word  "finger  beam"  is  again  Introduced,  as  im- 
portant in  connection  with  the  support  of  the 
axis  of  the  rake.  The  expert  for  the  defendants 
states  that  tlie  drawings  of  No.  85819  show  the 
base  of  the  support  of  the  take  BO  far  back,  or  to 
the  rear  of  the  front  edge  of  the  platform,  that 
it  cannot,  in  his  opinion,  be  brought  in  contact 
with  the  finger  b^m,  without  changing  Its  lo- 
cality very  materially,  or  the  mode  of  its  con- 
struction or  attachment.  But  the  specification 
of  the  re-issuc  says;  "D  Is  Ihe  finger  beam  snd 
E  the  platform  of  the  harvester,  the  cuttins;  ap- 
paratus and  guard  fingers  being  left  off.  FIsa 
support  for  a  combined  rake  snd  reel.  This 
support  is  mounted  rigidly  upon  the  inner  front 
comer  of  the  platform  and  heel  of  the  finger 
beam;  but  it  may  be  mounted  eitlier  whoUy  on 
the  finger  beam  or  wholly  on  any  port  of^the 

Slatform  which  is  to  the  left  of  the  left  hand 
rive-wheel  B.  or  to  the  right  of  said  drive- 
wheel,  if  it  is  a  right  hand  machlce."  There  is 
no  warrant  in  the  original  patent  for  locating 
the  rake  support,  or  any  part  of  it,  on  the  finger 

As  to'chdm  1  of  Ihe  le-Itsue,  the  finger  beam 
is  mode  an  elemcoi  of  the  combination,  while 
in  the  specification  and  drawings  of  No.  85815 
Uiere  is  no  reference  to  a  finger  beam.  More- 
over, the  mking  apparatus  <h  the  appellant  la 
so  constructed  that  when  one  of  the  arms  has  de- 
scended to  force  the  grain  towsnla  the  plat- 
form and  to  sweep  across  the  platform,  the  op- 
posite arm  must  be  raised  to  such  anoint  as 
to  clear  the  wheel  of  tiio  machine.  Ilie  arms 
are  in  pairs,  and  the  motion  of  one  arm  of  a  pair 
is  controlled  by  the  motion  and  operation  of  the 
oppositearmof  thatpalr.  The  inclination  of  the 
two  to  each  other  is  such  that  when  one  is 
sweeping  across  the  platform  the  other  forms  an 
exactly  opposite  angle  to  the  axis  on  which  they 
both  revolve.  Therefore,  the  suppbri  of  the  [13Q] 
rakes  mustbe  so  mounted  that  they  can  descend 
to  the  grain  at  the  proper  point  in  ftont  of  the 
cutters  to  press  in  Ihe  gr^n  and  sweep  across 
the  platform  and  deliver  [he  gavels  and  then  rise 
out  of  the  way  of  the  frame.  To  effect  thia.  the 
point  of  vibration  of  the  pair  of  arms  must  be 
raised  so  high  and  csrried  over  towards  the 
framesofar,  that  the  descending  arm  may  reach 
its  proper  position  to  do  its  work,  while  the 
other  arm  of  that  pair  shall  clear  the  frame  in 
rising.  Therefore,  the  support  of  the  raking  ap- 
paratus was  required  to  be  of  such  form  snd 
character  and  so  placed  relatively  to  the  plat- 
form and  frame, tl^t  one  arm  of  a  pair  would  not 
interfere  with  Uie  working  of  the  other  arm  of 
thesamepair.  Now,  the  armsoftheraking  ap- 
paratus are  diametricsl  aims,  the  centers  of 
Hbicli  are  axes  mounted  on  a  horizontal  head, 
which  head  is  so  f  aslencdon  a  vertical  shaft  that, 
theopposilc  ends  of  the  arms  being  inclined  tothe 
axis  of  rotation,  one  end  of  one  arm  will  descend 
and  sweep  across  the  platform,  while  the  other 
will  be  carried  In  an  exactly  opposite  direction, 
with  its  rake  teeth  turned  up  wbflo  the  teeth  (tf 
Its  opposite  arm  are  turned  down.  In  such  an 
arrangement,  the  bearing  point  or  axis  of  rota- 
tion of  the  arms  must  he  csrried  up  a  consider- 
able distance  above  the  platform  and  reach  over 
in  a  diagonal  direction  from  the  front  edce  of 
the  cutters  U>  the  deliver}' edge  of  tl: 
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so  tlutt  the  Tttlce  at  )ta  end  next  the  bew  of 
tlie  nke  mpport  may  be  brought  close  enoucfa 
to  (he  platform  to  do  ha  work.  Hmce,  the  m- 
clined  post  of  No.  SB815,  described  as  so  to- 
clined  and  tbuB  claiined  In  claim  2  of  that  pa- 
tent. But,  in  the  apeciflcation  of  the  re-issue, 
thouffh  the  dnwines  show  the  same  sort  of  iu- 
clined  poet  or  stanoaid,  it  is  said:  "  From  the 
platform  or  finger  beam,  the  support  ran]/  ex- 
tend In  an  inclined  position  as  high  as  the  top 
of  the  draft  frame,  and  then  take  a  turn  over 
toward  the  center  of  said  bame,  as  repre- 
pented,  so  aa  to  form  a  support  for  the  rake  and 
reel  which  shall  be  somemiat  higher  than  the 
ftaoe  and  between  the  two  drive  or  supporting 
wheels.  The  particular  shape  and  height  of  this 
mipport  la  not  ver7  material,  so  long  aa  the  iMse 
of  it  balflxed  at  somepoint  between  the  center 
of  the  mala  frame,  A.  and  the  outer  shoe  c~  " 
Tlder,  O."  The  spcdal  kind  of  suppor 
(laOJ  scribed  and  afaown  in  the  pateota,  original  end 
reinned,  is  essentiat  to  the  operation  of  the  spe- 
(dal  kind  of  rakinr  apparatus  there  described. 
But,  the  appellees  machine  has  a  raking  ap- 
paratus differently  organized.  In  It,  each  arm 
moves  independentlv  of  every  other  arm;  the 
arms  are  oot  mnaka  to  pairs  and  each  doi 
work  without  refraeoce  to  the  movement  of  any 
ottwr.    Therefore,  it  la  unnecessary  to  raise  tlic 


between  the  driTe-wheeta;  and  in  the  appellees' 
machine  the  pivoton  which  the  rakea  revolve  is 
at  a  conalderatilc  distance  toward  the  outer  shoe 
and  is  not  all  between  the  drire-wheela.  The 
Appellees'  sweep  rake  is  not  substadtlaUy  such 
a  sweep  rake  as  is  referred  to  in  daha  1  of  the 
re-issue,  nor  is  it  mounted  in  such  a  manner  aa 
to  perform  the  functions  of  the  appellant's  rake. 
The  rake  post  in  the  appellees'  machine  is  ver- 
tical and  not  inclinea  and  is  mounted  on  the 
ahoe  or  inner  end  of  the  fln^r  beam. 

In  analyzing  the  two  machines, -tn  view  of  the 
atate  of  the  art.  It  appears  that  the  appellant 
■daptoda  continuously  revolving  gathering  and 
dlacliargingraketoa  two  wheeled  loosely  Idfnted 
finger  bar  machine.  To  do  this  he  empic^ed  a 
pea^arrakeandapeculiarrakonipport  The 
upeDees  employ  an  entirely  ditKrent  rake. 
1%^  have  a  series  of  ntdlalamu,  pivoted,  each 
indq»endently  of  eveir  other.  In  a  head  which 
baa  a  double  cam  guideway  for  each  arm,  and 
the  arma  are  thereby  elevated  verticnlly  so  as  not 
to  strike  the  frame  in  posaing  up.  This  makes 
It  possible  for  the  appellees-to  place  (he  support 
for  their  nke  on  the  finger  beam  by  the  side  of 
the  frame  and  in  the  line  of  the  cutters  Instead 
of  behind  the  frame.  No  such  organization  is 
possible  with  the  appellant's  nrrangement  of 
lakes.  The  center  of  movement  of  his  rakes 
must  be  brought  in  line  with  the  cutters  by  hav- 
ing an  inctlnol  rake  post,  the  base  of  luhich  is 
not  in  a  vertical  line  with  the  line  of  the  cuttera. 
He  shows  no  mode  of  pladng  the  base  of  the 
post  on  the  finger  beam.  U  tt  were  placed 
there,  with  his  nrrangement  of  lake  anna,  and 
his  Inclined  mat,  the  crater  of  moUoD  of  the 
arms  would  oe  ao  far  out  of  Its  proper  posi- 
tion that  the  anns  woidd  not  do  their  work. 
Having  independeot  radial  arma,  the  appellees 
cui  ban  a  vertical  and  not  an  inclined  take 

le  cutten  by  mounting  the 


vertical  post  on  the  finger  beam.  Theydothls; 
and  fbr  that  purpose  they  have  a  bridge  over 
the  Inner  shoe  of  the  finger  beam  for  the  fool  of 
the  rake  poet  to  rest  on,  while  at  the  aameUme 
the  cutten  can  vibrate  under  the  bridge.  The 
post  la  hollow  and  suttports  the  cam  guideway, 
and  the  vertical  shaft  which  revolves  the  rakes 
passeeupinand  through  the  hollow  post.  The 
appellees  have  not  borrowed  from  the  aj^icl- 


The  theory  of  the  re^issue  appearelo  be  that,  aa 
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ig  located  on  a  particular  part  of 
the  platform 'Other  than,  and  not  possible  to  he, 
a  part  of  the  finger  beam,  be  can  claim  In  a  re- 
issue any  device  for  auppcHtlng  a  revolving  rake, 
even  one  located  on  the  Anger  beam.  To  carry  out 
this  view,  the  won!  "finger  beam"  is  interpolat- 
ed in  ttiespedflcation,  in  this  connection,  aaan 
addition  to  the  word  "  platform,"  and  the  rake 
post  is  described  as  being  attached  to  the  fin. 
ger  beam  or  the  platform.  Butthereisaneutire 
absence  In  the  original  specification,  and  in  the 
re-iaaued  spedflcwon  of  any  description  of  rny 
means  by  which  the  rake  sui^rt  can  be  at- 
tached to  or  mounted  on  the  finger  beam,  or  by 
which  die  rakes  can  be  made  to  work  with  the 
rake  support  In  that  location,  or  by  wbich  the 
connecting  rod  of  the  cutters  can  be  free  to  work 
with  the  support  so  placed.  The  law  of  re- 
issues never,  at  any  time  or  under  any  conatruc- 
llon,  allowed  that  to  be  doile  which  has  heea 
thus  attempted  in  this  case. 

The  foregoing  views  apply  also  to  claims  6,  9, 
11,  19,  14, 16  and  1»,  bemgall  the  other  claitna 
alleged  to  have  been  infringed,  and  each  of 
which  has,  as  an  element,  eithera  rakeora  rqke 
and  reel  mounted  on  or  attached  to  the  culling 
apparatus  or  the  finger  beam. 
In  the  re^issue,  cbim  9  is  substantially  the 
ime  as  claim  1  of  the  original;  claim  0,  with 
le  interpolation  of  the  finger  beam.  Is  Intended 
..J  take  the  place  of  claim  2  of  the  original,  and 
claim  18  corresponds  with  claim  S  of  the  orig>-  1 142] 
Inal.  Tet  the  appellees'  machine  is  not  allegM 
to  Infringe  dther  claim  3,  claims  or  claim  iSof 
the  re-issue,  nor  does  it  embrace  what  was  cov- 
ered by  any  one  of  the  three  claims  of  the  orig- 
inal. Aa  to  the  yielding  belt  tighlener  of  ttm 
appellant,  wbich  blheaublectofclaimSof  tbe 
oHginal  patent  and  Is  an  efement  in  claim  16  of 


squnre  open  links,  connected  by  loops  of  metal 
between  Ihe  links,  and  the  links  arranged  to  run 
over  sprocket  wheels,  which  have  teeUionthem 
correfpondinr  to  openings  in  the  links  of  the 
chain  and  wnich  prevent  the  chain  from  sli[>. 
ping  on  the  wheels.    As  the  links  of  the  cl 


slackness  In  the  chain  can  Interfere  with  the 
driving  action.    The  only  function  of  the  ap- 
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■opiide  that  part,  wheoilKk,  that  the  WMh  on 
the  apiodMl  wheela  may  reidilf  enter  the  If  nka 
of  Ihe  chain.  The  u>pellai]t'a  belt  conld  not,  la 
the  Muuepodtion,  anre  tbeTaUag^>paratuaio 
as  to  make  it  work  properly.  Theappelleee,  by 
the  me  of  sprocket  puUey*  and  a  chain,  di»- 
ptoae  with  a  ttriit  friction  band,  and  with  a 
pollefarannd  Mich  Ihe  platform  vibrates,  aod 
with  a  tigfatraing  pulley.  Their  arnungeroentia 
not  an  equivalent,  in  mechanfam  or  functions, 
for  that  of  the  appellant 

It  la  made  an  enment  of  claim  11  of  the  re- 
Isaue,  that  the  p<^t  of  siupenaion  of  the  plat- 
form to  the  nuin  frame  ia  carried  bevood  the 
ntke  soppOTt  toward  tha  center  of  ute  draft 
frame,  by  muns  described  in  the  apedOcatlon, 
80  as  to  prevent  a  too  sudden  or  abrvmt  deflec- 
tion of  tue  nke  and  reel  The  specdficalion  of 
the  re-Issue  says,  that  "  It  Is  important  that  the 


the  [dtchlngor  rialog and  falling  motions  of  the 
finger  beam,  platform  and  rake,  and  thus  an 
1  even  and  easy  draft  for  the  beam  be  secured." 
But  the  reJtsoe  riiowe  the  point  of  suapenrion 
of  the  platform  to  the  main  frame  as  being 
neoriy  under  the  axis  on  which  the  rake  arms 
revolve,  and  aaid  point  la  near  the  vertical  plane 
of  the  middle  of  the  width  of  the  tread  of  the 
drive- wboel  which  la  next  to  the  cuttera,  so  that 
the  inner  end  of  the  platform  fs  subject  to  all  the 
vertical  motionaofsucbdrive-wheel.  Thepoint 
of  suspension  being  in  the  i^thway  of  the 
wheel,  the  rising  or  falling  motion  of  the  wheel 
must  be  communicated  to  that  end  of  Ute  cut- 
ters which  is  next  to  such  wbed.  In  the  appel- 
lees' machine,  the  suspension  of  the  platform  ia 
made  by  an  arm  extending  out  from  the  finger 
bar  or  Inner  slioe  to  a  point  about  opposite  Uke 
center  of  the  main  frame,  and  which  arm  la 
there  suspended  by  a  chain  to  a  hook  on  the 
frame,  so  that  the  weight  of  thecuttiuzappa- 
ntos  and  rake  and  inner  part  of  the  plotform  la 
transferred  to  nearly  a  centre  point  between  the 
drive-wheels.  The  qipellant's  structure  shows 
no  sndh  wganization,  and  does  not  involve 
what  tb«  melleea  have  done. 

For  the  foregoing  reasons,  without  conslder- 
tng  the  many  cAher  questions  raised  in  UM  case. 
It  most  he  held  that  the  appellant  bos  not  estab- 
lished any  cause  of  action  against  the  sfipellees 
on  fe-iiatw  No.  saSl 

In  No.  2490  the  claims  in  question  are  these: 
"1.  Tbecombluation.inatwowlieeledbiDged' 
Joint  machine,  of  a  driver's  seat  mounted  upon 
the  main  frame,  wltli  a  raking  mechauiam 
mounted  upon  the  finger  beam,  and  rotating 
around  a  vertical  axis  or  one  nearly  so,  substan- 
tfally  in  the  manner  deticribed,  for  the  pnrpoee 
of  enabling  Ihe  driver  to  ride  on  the  madilne 
while  the  rake  la  in  operation.  9.  The  combl- 
natiun,  in  a  two  wheeled  hinged-Jdnt  machine, 
of  a  shoe  wllb  a  hinged  joint  bi  It,  with  a  rake 
and  platform  having  an  extension,  J',  and  with 
s  draft  frame  whlc£  sustains  the  weight  of  the 
cutting  apparatus  and  raking  apparatus  with 
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which  move  about  a  veiUcal  or  nearly  vertical 
axis,  and  the  Inner  end  of  the  main  frame  axle 
of  the  draft  frame."  "  B.  The  comtdcatfam  of 
a  quadrant  platform,  hinged  finger  beam  re- 
volvinK  rake  and  a  drivers  seat  supportM  by 
the  miuu  frame." 

The  original  patent.  No.  40481,  says  that  the 
improvements  covered  by  it  cotaiM  :  1,  in  a  pe- 
culiar construction  and  combination  ot  frem^ 
gearing  and  double  driving- wheda ;  2,  In  a  d» 
vice  for  aftbnUng  protection  to  the  main  crank 
shaft  and  elren^ening  the  main  frame  :  8,  ha 
the  use  of  a  movable  tmigue ;  4,  in  a  device  for 
permitting  the  finger  beam  to  tuin  freely  on  Its 
own  axis.  Then  were  only  four  claims  In  No, 
40481,  one  covering  each  of  raid  four  features, 
as  followa :  "  I.  Tbe  main  frame  and  gear 
frame  AA,  constructed  as  described,  open  at 
each  end,  when  uted  in  combinaUon  with 
sbaftB,  gearing  and  double  driving-wheels  ar 
ranged  and  cpernting  Eubetantiallj  aa  and  for 
the  purposes  specifled,  S.  The  flanse,  a,  cast  or 
formed  upon  the  gear  frame  for  tbe  combined 


plained.  8.  The  movable  tongues,  K,  adapted 
to  be  attached  tothe  frame  on  dther^eoilhe 
wheel,  B',  and  employed  to  support  or  raise  tha 
Inner  cud  of  the  beam.  4.  AHnchinK  the  shoe 
to  the  drag  bar  by  a  transverse  swivd  Joint,  to 
permit  the  flnger  beam  to  turn  its  axis  to  elevate 
or  depress  the  joints  ct  tbe  fingem,  or  to  fold 
the  bMm  against  the  frame  for  transportation, 
when  commned  with  bracing  guides,  It',  sub- 
stantially as  herein  described. 

Eveiy  one  of  the  four  claims  of  No.  40461 ;  th* 
iron  fnme  cast  in  one  pipce,  the  flange,  the  mov- 
able touKue  and  tlie  transverse  swivel  joint  la 
omitted  m»n  the  re-isaue  and  there  are  no  eoire- 
qxmdlnK  claims.  Therakesupport  isof  thesame 
formandtnthesame  location  asin  No. 80315,  In- 
clined and  mouniet]  on  tbe  platfonn,  and  not 
on  tlie  finger  beam,  and  tbe  inner  end  of  the 
platform  fa  suspended  on  the  main  frame  In  Ihe 


.  .  .  .theheeloftheflngerbeam,isflrm- 
Iy  mounted  a  post,  R,  which  may  incline  over 
toward  the  main  frame,  as  shown  in  Figure  1," 
This  passage  negatives  the  idea  of  mounting  Uk 
poet  c»i  the  finger  beam,  and  draws  a  dlsHnc-  [IW] 
tion  between  the  platform  and  the  Hdkct  beam 
as  a  location  for  tbe  attachment  of  Uie  post. 
The  only  mention  of  a  driver's  seat  in  No.  40481 
is  Ibis:  "  W,  represents  the  driver's  seat."  In 
the  spedflcadon  of  the  re-Issue  the  following 
Isngtuge  is  found:  "My  first  improvement  con- 
sists in  the  combination,  in  a  two  wheeled 
hinged-Joint  machine,  of  adriver's  seat  mounted 
upon  the  main  frame,  with  a  raking  mechanism 


hereinafter  described,  for  tbe  purpose  of  en- 
abling the  driverUride  upon  the  machine  while 
tbe  rase  is  in  operation."  Again,  after  describ- 
ing the  construction  and  arrangement  of  the 
rale  or  red  arms,  which  are  the  same  as  In  No. 
8681S:  "  By  this  means,  tbe  rake  and  reel  arms 
wlU  Maud  nigh  enou^  above  the  draft  frame 
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on  ih«  iimer  aide  of  tlie  michine,  to  move  tieax 
of  the  driver,  who  aits  upoo  tbe  machine  In  b 
aent,  W,  which  israounted  upon  (be  malafmne. 
MAhown,  or  in  uijr  otherpoaitioDOD thefmne 
that  will  gire  the  ^reatcit  coDTenience  and  ad- 
vantage from  his  weight  andiueof  hiahandain 
tbe  managemeDt  of  tbc  machine."  Again  i 
"From  the  forgoing  description  itwillbeseen 
that  m;  invention  enablea  me  to  combine  In  a 
adf  ■  raking  harvester  all  the  advantages  derived 
from  the  two  wheeled  hinged-Jtdnt  machiue.and 
■tilt  use  a  rake  that  turn*  ^xiut  an  axis,  or  re- 
Vol ves  entirely  about  tbe  same,  and  at  the  same 
lime  have  the  driver  or  manager  ride  upon  the 
main  or  draft  frame  In  such  a  position  that  his 
welxht  may  aid  in  counterbalancing  the  weight 
of  the  rake  and  platform,  and  hia  hands  may  be 
conveniently  employed  for  controlling  the  ma- 

Aa  to  dalm  1  of  tbe  re-iasne:  although  there 
ia  ki  No.  40461  a  driver's  seat  mounted  on  tbe 
main  frame,  it  Is  not  In  sucb  a  position  nor  can 
It  be  placed  on  tbe  frame  described  in  aoch  a 
position  that  tbe  driver  can  ride  on  the  seat 
while  the  appellant's  rake  la  in  operation.  The 
^;ipellees'  raking  apparatus  has  been  above  de- 
scribed. The  appeilant's  raking  apparatus  la 
UkethatofNo.8JSlSandofre-iaaueNo.2224.  If 
the  appellant's  raking  apparatus  were  substitut- 
ed in  the  appellees'  machine  for  Ihelr  raking 
appttntus,  no  person  could  ride  on  the  driver^ 
seat  located  anywhere  on  the  frame  of  the  ap- 
[IM]  pellees''  machine,  as  it  is  constructed,  with  tlie 
rake  in  operation.  The  seat  eliowo  In  the  draw- 
ings^ No.  S480  la  mounted  en  uportionof  the 
frame  which  extends  to  Che  rear  of  Ihe  main 
axle,  and  the  seat  itself  is  shown  as  placed  in  the 
rear  of  said  axle.  Consequenlly.  a  driver  located 
on  said  seat  would  add  his  weight  on  tlie  same 
side  of  the  main  axle  on  which  the  raking  ap- 
paratus is  mounted,  so  that  the  idea  of  any 
counterbalancing  weight  from  the  position  of 
the  driver  ia  negatived  bv  the  urraD^ment.  In 
the  appellees'  machine,  tne  organization  of  tbe 
raking  mechanism,  before  described,  is  such 
that  the  driver's  seat  may  be  located  lowarda 
the  front  of  tbe  main  frame,  where  he  cannot 
be  struck  by  the  rake  arms  and  where  his  weight 
will  aid  in  counterbalancing  that  of  the  rake 
and  lite  platform.  No  such  orgunization  of  rak- 
!□"  mechuiism  is  Kbown  or  described  in  No, 
3190,  nor  any  such  arrangement  of  seat  relative- 
ly thereto.  Moreover,  claim  1  of  No.  3490  re- 
quires that  tbe  raking  mechanism  be  mounted 
on  tbe  linger  beam.  Such  a  construction  is  not 
shown  nor  described  in  No.  2490,  or  in  No. 
40101.  Tbe  raking  apparatus  in  the  appellees' 
machine  is  mounted  directly  on  the  Unj^erbenm. 
Tbe  views  hereinbefore  expressed  in  conncctjoD 
with  No.  22-34  apidy  to  No.  2490.  so  far  aa  the 
mounting  of  the  rake  post  on  tbe  finger  beam 
and  the  arraneement  of  the  raking  mechanism 
an  Gonremef 

As  to  cUm  3:  the  raking  apparatus  Is  made 
an  element  In  (t,  and  the  differences,  before 
pointed  out,  between  the  two  macliines,  in  the 
ooostraction  of  the  raking  mechanism  and  the 
arrangement  and  location  of  the  lake  pont.  lead 
to  the  conclusion  that  llie  rake  mentioned  in 
claim  2  must  be  construed  to  be  sucb  a  rake, 
and  ooeao  arranged,  on  a  rake  poet  wmonoled, 
•a  la  shown  and  described  in  tfa»  «pecMcatioD, 
See  17  Otto. 


and  thus  does  not  include  the  appellees'  raking 
mechanUm  or  rake  poat. 

As  to  claim  6:  Che  driving  device  must  be 
limited  Co  one  substantially  the  same  os  that  of 
the  appellant.  He  has  an  extensible  tumbling 
shaft.  The  appellees  have  a  chain  belt, with  links 
before  described.  Their  arrangement  requires 
that  the  axisoftbedrlvlng-whecl  and  the  driven 
wheel  shall  be  substantlaSy  parallel,  while  No. 
2460  requires  that  Id  Che  appellant's  structure 
the  axea  of  tbc  two  whecla,  or  Che  ends  of  the 
axea,  .shall  incline  Cowards  each  other  at  a  con-  i  147 1 
siderablo  an^e.  The  tumbling  shaft.  If  used, 
rauBt  be  used  in  such  a  location  that  Che  chain 
belt  would  not  work  In  Che  same  place.  "The 
two  devices  are  not  mechanical  equivalents 
for  each  other.  One  could  not  be  substituted 
for  the  other  withouCare-Brraniement  of  parts. 
Their  only  resemblance  is  ihaC  Dotb  comniual- 
cale  motloh.  The  place  where  the  device  is  ar- 


In  regsid  to  claim  T,  the  appellant's  raking 
apparatus  and  driving  device  arc  elements  in 
it,  and  the  observations  before  made  apply.  «o 
that  the  appellee's  raking  apparatus  and  difving 
device  ara  not  covereil  by  this  cUim. 

Claim  9  IncludcH  the  rake  and  Che  driver's 
sent  and,  under  the  views  before  stated,  the  ap- 
pellees' machine  cannot  be  held  to  infringe  that 


The  dteru  of  the  Oiretiit  Court  it  affimifd,  in 
afar  at  it  dtimitta  the  bill. 
True  oopy.   Test: 

James  U.  UcKenner,  Clerk,  Sup.  Court,  O.  K 


BUN  MUTUAL  INSURANCE  COMPANY, 
Appt, 


OCEAN  INSURANCE  COMPANY.      KWl 


JuTXtdieUon  t'n  rmieteing  admiralty  rate — ^ici- 
Hon*  of  lav — rt-iruKranee — duly  of  ditetvtitig 
faett. 


Including  tuo  rulings  of  Ihe  circuit  oouiVprenented 
In  ■  bill  ut  ezoeptluna.    The  OndlngB  ol  Out  being 


Nora. — J!l(-(niiuronee. 

Ke-insu  ranee  is  h  contiaot  wholly  ooUateral  to  tbe 
oriirlnal  Inaurance.  Uerokenratb  v.  Am.  Ins.  Co..  3 
BttTL  Ch..  03. 

The  Te-ln«ur(Hl  to  recover  must  prove  all  that  Is 

nerewary  to  make  out  a  completu  lemU  Uabtutr.  the 

poller,  loaa,  etc.,  but  he  need  nut  prove  that  be  baa 

SS7 


ib.Google 


SuFRKMK  CouBT  or  1 


I  TJhttxd  Stati& 


J  be  BTe«ter  In 


4.  Tbe«zmctloiiof  infornuitiaD  tuvbe 

■  GMeofte-fDMinuicetbaDofBDorieuMli-^ 

In  the  ftKmer,  ths  puty  K^lns  toablft  tbe  rlak  be 
MMlakeatbouiaeomiiuuiloWe&ltknowledaeofthe 
cbBiaotn-  of  tbe  original  Insured,  when  suali  Inf  or- 
iMtkni  wouM  be  Ilkelytolnllueiioe  tbe  JadsmeDtof 


l>  Tlwuwied  wUlDotbepennlttedtonrse^Mui 

&ati.  tluit  tber  were  aotueUy  known  to  tbe  undei^ 
writei^  unloB  It  apmut  IbM  Ibeir  knowtedtte  wna 
M  putloutai  and      ^  M^hh^OTni  InformXlon. 

Arjraed  Dtt.  6~.  7,  ISSe.    DeeiAei  Jan.  tt,  1383. 


BtaUt  for  the  Southern  District  of  New 
ToA. 
Tbe  bUtory  and  fads  areTeiyfuUjr  set  out  in 


Statement  of  the  case  bj  Mr,  Juttiee  Kftt- 
tbawat 

This  was  a  libel  in  admireJty,  filed  in  the  Dis- 
trict Court  of  the  United  States  for  the  South- 
ern District  of  New  York  by  theappeUee,  upon 
apolicyofmarineinHurance.  A  decree,  dismisa- 
Ing-  the  libel, was  rendered  in  thulcourt,  which, 
on  appeal,  wasreTeT»xl  by  the  circuit  court,  and 
a  decree  entered  in  favor  of  the  libelant  FruDi 
that  decree  the  pre&ent  appeal  has  been  proae- 
cu!«d. 

Tlie  fiodingl  of  fact  made  by  the  circuit  court 
as  the  basis  of  its  coDclualons  of  law  are  as  fol- 
lows: 

FaeUfoundbg  the  court. 

1.  At  theaeveral times heietnaftermentloued, 
the  libelant  and  the  defendant  were  Insuraoc^ 
Compuies' engaged  in  the  business  of  insuring 
■gainst  lones  by  perils  of  the  tea.  The  libelant, 
to  beretered  to  herein  asTheOcean  Company, 
WM  Inoorpomted  tmder  the  laws  of  the  State  uf 
Haliw,  and  bad  its  principal  place  of  badness 
at  Poniand  In  tbat  State.  The  defendant,  to  be 
referred  to  as  The  Sun  Company,  was  inoorpo- 
nted  under  the  laws  of  the  State  of  New  York, 
and  had  Its  principal  place  of  boalnesB  in  tbe  City 
of  Hew  York, 

S.  On  or  about  Januaiy  19, 18S4,  The  Bun 
Commny  Issued  Ita  open  policy,  No.  616M,  to 
The  Ocuo  Company  In  tbe  usual  form  for  the 
Insnrance  of  cargoesat  and  from  Cuba  to  Boston 


under  it  unless  The  Ocean  Company  takeaor 
have  an  amount  on  same  risk  equal  to  one  half 
tbe  amount  coreied  by  The  Son  Company.  On 
the  9th  February,  18M,  it  was  agreed  In  writ- 
ing, noted  upon  the  policy,  that  the  policy 
should  "coTers)JchotherrisKsHsthis(The8iin> 
Company  may  approve  and  indorse  thereon. 
Under  Ibis  new  arranHsmenl,  the  clause  limiting 
the  risks  to  such  as  Tbe  Ocean  Company  re- 
tained  an  interest  In  to  the  extent  named,  to  wit: 
an  amount  equal  to  one  half  that  of  The  Sun, 
was  kept  in  force;  but  February  M,  IBM,  the 
presldeat  of  The  Son  Company  wrote  to  The 
Ocean  Company  as  follows:  "  We  are  willtnc 
that  you  be  not  obliged  to  retain  a  half  of  risk 
when  you  do  not  wub  to  do  so,  but  we  reserve 
the  right  to  object  to  amounts  returned,  which 
It  is  not  probable  will  be  too  great  very  often." 

A  copy  of  the  policy  iwued,  with  the  Indorse- 
ments thereon,  is  printed  in  the  spoetlesln  this 
case  as  Exhibit  No.  1. 

8.  This  policy  was  issued  with  the  expecta- 
tion that  it  would  be  used  by  The  Ocean  Com- 
pany for  the  purposes  of  re-msurence,  an  ar 
rangement  for  such  a  business  on  the  put  of  the  [4MJ 
Company  having  been  made. 

4.  December  24, 1863.  Charles  S.  Pennell,  as 
an  owner  and  agent  of  the  ship  C.  8.  Pennell, 
of  070  tons  burden,  and  then  lying  in  the  harbor 
of  Portland.  Maine,  chartered  tbe  whole  of  the 
vessel,  including  the  state-rooms  in  cabin  not 
used  by  the  oOlceis,  and  ^^ck  rooms  not  used 
for  the  crew  or  for  sails  and  stores,  to  Sutton  & 
Co.,  for  a  voyage  from  New  York  to  San  FYan- 
dsco.  No  cargo  was  to  be  received  on  board 
except  with  the  written  consent  of  the  charter- 


was  at  the  time  master  of  the  ship,  and  bis  pri- 
mage on  the  freisht  money,  if  earned,  would  have 
been$l,82S.  This  charter  will  be  referred  to  as 
the  Sui  £W>ciaco  charter. 

0.  After  the  ""^Ing  of  this  charter,  the  vea- 
ael  sailed  ttom  Portland  to  New  York,  and  was 
there  put  up  and  advertised  by  Sutton  &  Co.  aa 
a  general  ship  for  San  Francisco,  Thatflrmat 
that  time  represented  wbat  was  known  as  the 
Dispatch  Line  of  San  Pntncisco  pockets, 

8,  January  80,  while  the  ship  was  in  New 
York,  loading  under  ber  9<m  Francisco  charter 
and  advertiaeaforthatvoyage,hermaster  char- 
tered her  again  to  the  Peruvian  GovemmenL 
By  tbe  terms  of  this  charter  she  was  to  sail  from 
New  York  on  or  before  Jane  1, 1864.  to  San 


f»;  FunalDB.C^.'sApp^,8tPB.8t.,HM: 

Mm,  Hafetr  Ins.  Oo.,  t  aaiidf „  137:  filaokstone  v,  ai- 

lemanla  Ins.  Co.,  U  N,  Y.,  IM;  4  iMj.  «^ 

It  tbe  Inmirer  Is  not  bound  tbe  re-tnaunnoe  Is  void 
forwantof  Interest  In  the  ioas,  Oorpeater  v,  Prov. 
Ins.  Oo.,  a  D.  a  (IB  Pel.).  4^ 

liie  ra-lDMirer  mar  defend  nn  vronnd  that  the 
MMnal  Insunuira  was  void,  fiwle  Ins.  Oo.  v.  t«- 
IaTettelDa.Co.,e  Ind„U3:  N.  r.Ins.  Oo.v.Frot. 
Ins.  Oo,,  1  Btory,  UB. 

Where  tbe  Ion  wm  psyalile  In  tbe  orfKinal  Insar- 
anoe  pm  nitoand  tbe  re-Insurance  In  the  same  way- 
tbe  re-Insurer  fs  oolv  Ibtde  for  sum  RctHanr  pattd 

a  the  re-Insured.    III.  Ine.  Co.  v.  Andes  Ins.  Co.,  Iff 
.  m;  B.  O,  U  Am.  Bep„  am. 
US 


poliov  of  i«~ 

, .^ Mut  Bofetr 

Ids.  Co.  v.  Hone,  t  N.  T.,  ac 

nn  orifliial  Insured  Is  not  a  partr  to  the  i«-tnsur- 
anoe.  If  the  Insurer  Is  not  solvent,  while  tbe  re-In- 
surer ta,  and  pan  the  loss.  It  does  tbe  Insured  no 
EOiMl,  Boat  V.  Sut.  8.  Ins.  Oo.,  1  fiondf.,  18T:  BloiA- 
-   -      -     iaN.Y„llH;4I)aly,atL 


If  tbe  Insurer  mists  the  olalm  In  Bood  (sin,  tbe 
re-lMuier  Is  Uable  after  notice  of  the  suit  tor  tbe 
Insurer^  oosti  and  expenses.  Hsstle  v,  De  FeyMsr, 
30iaBM,im:  K,T.Ins,Oo.v,Prot.Iiis.Oi>.,ieiaiT. 

t»r^ 

llie  Insurer  must  oonimimlaRte  to  tbe  le-lnsurar 
sll  material  facts  known  to  him.  Bowert  Ins.  Co. 
T.  N.  T.  In*.  Co.,  17  Wend,,  SN, 

107  V.  8. 


ib.GoogIc 


Sum  Hut.  Iks.  Co.  t.  Oceam  Iks.  Co. 


4SS-Blt 


ftaocbco,  and  thence  proceed, with  til  couvcn- 
lentdl^alch.toCallaa,  Peru;  uidlrom  thence, 
If  on  inspection  she  should  be  found  to  be  well 
conditioned  for  the  Tojage,  to  the  Chlnchn  Js- 
luds  for  s  CST80  of  Koaao  to  be  taken  to  Ham- 
ban  or  RotteTdam.  The  f  i«Ieht  to  be  paid  was 
■t  the  rate  of  £4  per  ton  of  SO  cwt.  British  net 
wei^t  of  guano,  subject,  however,  to  a  deduc- 
tion of  five  minings  per  ton,  if  the  vessel  was 
not  ready  in  Callao  to  proceed  to  Chincluu  bj 
December  15.  This  charter  will  be  referred  to 
is  the  Rotterdam  charter. 

7.  On  the  Sth  February,  18M,  while  the  ship 
was  In  New  York  )oadln£^Charles  8.  Pennell, 
a  port  owner,  took  from  The  Ocean  Company 
a  policy  insuring  his  interest  in  the  ship  for 
|S,000  agaioat  war  risks,  and  his  interest  in  the 

[UU  Rotterdam  charter  for  f8,000  against  marine 
risks  on  the  voyage  between  New  ToA  and  the 
Chinclias.  In  this  policy  the  duration  and  local- 
ity of  the  risk  was  deeoibed  as  "  At  and  from 
New  York  to  at  and  from  San  Pruciaco,  Cal- 
lao and  the  Chlnchaa" 

8.  Qeorge  M.  Slelcherwae  at  the  tlmeowner 
of  one  eighth  of  the  ship,  and  master.  On  the 
20th  March,  he  wrote  one  Sarwyer,  his  ^ent 
at  Portland,  advising  that  the  ship  was  about 
ready  to  sail,  and  duectine  that  insurance  be 
effected  on  )us  intermt  ss  Tnllowsr 

War  risk  to  San  Francisco,  ship |0,000 

Charier  to  San  Frandaco,  |28,00(H---    8.800 

Primageon  same - 1,885 

Homeward  charts  from  Chlnchas,  in- 
sure out,  say,  1,750  tons,  at  £4  to 
£7,000,  at  currency  rale  of  exchange, 

»68,«0,myi 6.650 

Primage  on  same -  _  -    2,650 

Chronometers,  Dent,  1888;  Negus,  1,201  500 
And  our  effecte.ciothlng,  etc., 1,000 

$10,425 
In  the  same  letter  It  was  said:  "  I  think  you 
had  better  put  5  or  (6,000  more  marine  risk  in 
case  I  should  lose  the  ship." 

0.  Upon  the  receipt  of  this  letter,  Snwyer  ap- 
plied to  The  Ocean  Company  for  a  policy  upon 
the  Rotterdam  ciiarter,  primage  and  personBl 
effects  to  Elan  I^andsco.  In  doinE  so,  he  ex- 
hibited his  letter  of  Instructions  and  explained 
fully  all  the  circumstances.  The  risk  was  ac- 
cepted and  the  policy  Issued  March  23,  In  which 
the  risk  was  described  as  follows:  "  |6,660  on 
durter;  $2,650  on  piimaee;  andalso  |l,600oa 
property  on  board  ship  Charles  S.  Pennell,  at 
ana  from  New  York  to  San  Francisco." 

10.  On  the  same  day  The  Ocean  Company  in- 
sured the  master  for  f8,000  on  his  interest  in 
tbe  ship  during  the  whole  of  her  voyage,  de- 
Kribing  the  duration  and  locality  of  the  risk  as 
''  At  and  from  New  York  to,  at  and  from  Son 
Francisco  and  Chlnchas,  with  usual  liberties  at 
CaUao,  to  her  port  of  advice  and  discharge  in 
Europe." 

11.  On  the  nme  28d  of  March,  the  president 
of  The  Ocean  Company  wrote  tbe  vice-president 
of  Tbe  Bun  as  followH: 

[4H]  ■■•••!  gjsQ  inclose  returns  for  registry  as 
MIows:  •  •  •  $6,000,  ship  C.  S.  Pennell,  to 
Ban  Francisco  and  Chinchaa,  war;  $1,000  fr. 
of  do.  *  "  *P.  B. — I  also  enclose  an  additional 
retail]  for  Insurance  on  charter,  primage  and 
See  17  Orro. 


property  per  ship  C.  S.  Pennell  to  Ban  Francis- 
co only." 

Tbe  returns  inclosed  in  this  ItHxa  were  as. 
fellows; 
"To  the  Sun  Mutual  Insurance  Company: 

Enter  on  open  policy  of  this  company  No. 
G1564,  $5,000.  on  charter  of  ship  Charles  8. 
Pennell,  at  from  New  York  to,  at  and  fronk 
San  Francisco  and  Callao  to  Chlnchas. 

Rate  three  per  cent  on  board. 

New  York,  March  23d,  1864. 

J.  W.,  V.  P.  Oeeatt  Tnt.  Co. 
PerG.  A,  W.,  Sw'y." 
"To  the  Sun  Mutual  Insurance  Company: 

Enter  on  open  poll^  of  this  company  No. 
61504,  war  risk  only.  $5,000  on  chip  Chos.  8. 
Pennell,  at  and  from  New  York,  to,  at  snd 
from  Ban  Francisco  to  Callao  to  Chlnchas. 

Rate,  three  per  cent  on  board. 

New  York,  March,  23d,  1864. 

J.  W.,  V.  P.  Ocean  /ns.O. 
PerO.  A.  W.,  fte-y." 

"To  the  Bim  Mutual  Insurance  Company: 

Enter  on  open  policy  of  thia  company  "No. 
51504,  $6,550  on  charter,  $2,660  on  piiniHge. 
and  $1,500  on  property  on  board  ship  Cbsa.  B. 
Pennell,  at  and  from  New  York  to  Ban  Fran- 
cisco, Including  war  risk. 

Rate,  UK  per  cent  on  board. 

New  York;  March  23d,  1864. 

J.  W.  r.  P.  Oeean  Xnt.Oo, 
PerG.  A.  W..  8afy." 

The  first  and  second  of  these  returns  were  for 
re-insurance  on  the  risks  taken  for  Charles  S. 
Pennell,  and  the  last  on  account  of  the  risks 
taken  in  favor  of  the  master  on  the  Rotterdam 
charter  and  personal  property  on  board,  from 
New  York  to  Boo  Francisco.  The  risk  on  the 
vessel,  taken  in  favor  of  the  master  at  the  same 
time,  was  not  reported  to  The  Sun  Company.      [4B3| 

12.  Upon  the  receipt  of  this  letter,  with  Its 
incloBures,  the  president  of  The  Bun  C<impnny 
wrote  The  Ocean  Company,  under  date  ca 
March  24,  aa  follows: 

"  Your  favor  of  the  2Sd  Inst,  is  received 
•  •  o  and  returns  as  mated.  Those  •  •  •  on 
ciiarter  per  Chaa.  S.  Pennell,  $10,700,  In  con- 
formity thereto.  For  the  marine  risk  perChas. 
8.  Pennell  te  Ban  Francisco,  thence  to  Callao 
&  Chinches,  our  regular  tariff  rate  is  four  and 
one  half  per  cent;  the  war  risk  Is  worth  tbe 
same  but  we  propose  to  enter  for  both  marine 
and  war  on  $5,000  for  four  per  cent." 

13.  To  this  the  president  of  The  Ocean  Com- 
panyieplied.  under  date  March  26,  as  follows  : 

"Your  favor  of  the  24th  inat.  is  received.  I 
think,  really,  considering  that  you  have  the 
risk  on  charter,  primage  and  property  to  Ban 
Francisco  at  full  roles,  you  diould  take  the 
war  and  maHne  to  Ban  Francisco  snd  Chinchaa 
on  C.  S.  Pennell  at  six  per  cent,  sa  there  is  or 
wilt  be  but  little  risk  in  the  Psciflc  sfler  leav- 
ing Ban  Francisco.  I  can  have  both  risks  tsken 
atleKB  than  these  rates."    •    *    • 

14.  In  response  to  this,  the  vice-preridcnt  of 
Hie  Bun  wrote,  under  date  of  Hsrch  SS,  as  fol- 
lows: 

"  Your  favor  of  the  20th  inat.  is  recdved 
with  a  return  •  •  •  which  la  entered  In 
conformity  thereto,  as  have  also  been  the  re- 
tunw  of  tiie  S8d  inst,  per  ship  C.  8.  Pennell." 


ib.Google 
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Oct.  Tebic,' 


16.  At  the  time  tbew  ntunuwera  nude  and 
accepted,  Tbe  Sun  Company  h*d  actual  knowl- 
edge of  tbe  San  PruiciM»  charter  and  had  taken 
risks  on  cargo  shipped  on  boaid  the  vessel  to  Ban 
Prancifico  under  it. 

17.  When  the  letuns  were  made  by  Tbe 
Ocean  Company  to  The  Bun  for  acceptance  and 
indorsement,  no  special  mention  was  made  of 
the  Kotterdam  charter,  and  no  information  was 
^ven  The  Bun  Company  of  what  had  trana- 
inred  between  The  Ocean  Company  and  the 

S;nt  of  the  master  when  the  insurance  was 
ected.  No  allusion  was  made  to  tbe  letter  of 
the  master  to  bis  agent,  wbicb  was  shown  the 
president  of  Tbe  Ocean  in  connection  with  the 
application  to  that  Company ,  and  The  Bun  Com- 
pany had  no  other  knowledge  of  tbe  existence 
of  the  Rotterdam  charter  than  such  as  is  to  be 
Inferred  from  the  correra)ondence  which  pre- 
ceded the  acceptance  of  the  ri^. 

18.  Both  the  preMdent  of  The  Ocean  Com- 
pany and  the  vice-president  of  The  Bun  Com- 
pany are  dead.  The  first  named  died  in  July, 
1669,  and  the  last  some  time  before  Jan.  1, 
11X17. 

le.  The  ship  sailed  from  New  York  to  Son 
Frandaco  about  tbe  first  of  April.  ISM,  havinf; 
on  board  a  foil  cargo  under  tbe  San  Francisco 
charter.  Having  met  with  a  disaster  on  tbe 
voyage,  she  put  fiiio  Rio  Jaueiro.wbere  she  was 
condemned  and  sold,  and  tbe  voyage  broken  up. 


20.  The  loss  under  tbe  risk  taken  in  favor  of 
Charles  S.  Pennell,  both  on  tbe  ship  and  Rot- 
terdam charier,  was  paid  by  Tlie  Bun  Company 
without  objection,  October  23,  1865,  and  May 
Q.  1866. 

21.  In  due  time  after  tbe  loss  occurred,  tbe 
master  filed  with  The  Ocean  Company  his 
proofa  under  bis  policy  on  account  of  IheRot- 
terdam  charter  and  his  pr 
proofa  were  promptiy  for..  „ 
Company  to  The  Bun.  and  no  objectionB  to  their 
form  were  ever  mode.  Pavment  was  refused 
by  The  Sun  Company  on  the  ground  that  the 
master  was  over  insnttd,  and  also  upon  Ihe 
ground  that  tbe  ship  bad  been  frauaulently 
cast  away,  and  Tbe  Ocean  Company  vas  ad- 
vioed  not  to  pay  tbe  claim  on  that  account. 

23.  Pursuant  to  this  advice,  payment  was  re- 
fused by  The  Ocean  Con^ny  and.  In  October, 
1866,  Melcher,  the  master,  commenced  Suit  upon 
blspoUcv  in  the  courts  of  Maine. 

28.  Of  the  commencement  of  this  suit,  notice 
was  immediately  given  The  Sun  Company  by 
The  Ocean  Companv,  and  The  Bun  Company 
inUresied  itself  in  the  preparation  for  defend. 
An  agent  of  those  interested,  Including  another 
company  having  a  risk  upon  tbe  voyage,  was 
sent  to  Kio  Janeiro  to  ascertain  the  facts  In  re- 
lation to  the  loss  and  report  In  the  meantime, 
thesnitupon  the  policy  waa  suffered  to  remain 
in  tbe  court  without  l>eing  pressed.  At  the  Oc- 
tober Term,  1860,  the  counsel  for  the  plaintiff 
Insisting  that  something  should  be  done,  it  was 
agreed,  on  behalf  of  The  Oc^  Company,  thnt 
the  case  should,  if  possible,  be  tried  at  tbe  Jan- 
uary Term,  1870.  In  November,  or  late  In  Oc- 
tober, 18S9,  tbe  counsel  on  the  part  of  Tbe 
Ocean  Company  vlsilcd  New  York  for  the  pur- 
pose of  having  a  personal  interview  in  respect 
to  the  case  with  the  ofHcers  of  Tbe  Bun  Com- 
pany. He  there  met  the  then  vice-president  of 
the  Companv.  At  the  interview  which  then 
took  place,  tne  points  of  defense  that  had  been 
previously  suegesled  by  tbe  Companies  liaving 
been  discussra,  tbe  counsel  stated  that,  in  his 
opinion,  ther  could  not  be  sustained  by  the  evi- 
dence, but  that  be  intended  to  make  the  point 
that  the  Rotterdam  charter  was  not  Included 
In  the  risk  as  described  In  tbe  policy.  He 
said,  however,  that  he  bad  been  informed,  by 
the  attomevs  who  conducted  the  case  for  tbio 
plaintiff,  tney  had  extrinsic  evidence  which 
would  establisb  the  liability  and  which  they  ex- 
pected to  Introduce.  This  extrinsic  evidence  be 
considered  inadmissible,  but  at  tbe  same  time 
said  that  if  admitted,  the  defense  to  tbe  action 
would  undoubtedly  fail.  He  then  informed 
The  Bun  Company  that  upon  the  presentation 
of  the  evidence  on  the  trial  he  should  object  to 
admission,  and  be  had  no  doubt  tlw  preaid- 
Judge,  under  the  practice  of  that  State, 
would  take  tbe  advice  of  the  Supreme  Court 
upon  that  question  before  proceeding  further. 
If  the  evidence  was  ruled  out  he  expected  to 

his  defense,  but  If  admitted  he  had 

little  hopes.  He  did  n'ot  at  that  time  know  pre- 
cisely what  the  testimony  would  be,  and  be  did 
not  communicate  to  the  Company  the  particu- 
lar facts  relied  upon. 

24.  At  the  conclusion  of  tbe  interview,  be  waa 
instructed  by  the  vice-president  frf  TTie  Bun 
Company  to  go  forward  with  the  defense,  and 
moke  every  point  possible.    He  was  paid  at  tba 
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ttoM  (100,  for  irhlch  be  give  &  recdpt,  u  fol- 

1  "  New  Tort,  Sot.  90, 18». 

Received  from  The  Bun  Mutuml  Inaonuice 
Company  9100,  on  account  of  lessl  expensea 
and  semces  for  defending  The  Ocean  Iimir- 
ance  Company  of  Portland  from  claims  for  loei 
on  charter  and  primage  In  caae  of  the  ship  C. 
8.  Pennell,  re-lnaured  byThe  Sun  Hutual  In- 
Bunnce  Company  for  The  Ocean  Insurance 
Company. 

John  Band." 
2S.  At  the  April  Tenn,  1B70,  the  came  can  . 
on  for  trial,  and  the  questions  were  raised  upon 
the  admissibility  of  tae  extrinsic  evidence,  and 

Sorted  to  tbe  Sapreme  Court  for  Its  opinion, 
e  teatlmonj  objected  to  Included  the  deposl- 
tios  of  Bawyer  the  agent  of  the  Insured,  as  to 
-what  tmuiHied  between  him  and  The  Ocean 
Company  at  the  time  the  Insurance  was  effect- 
ed; the  letter  from  the  Inaurcd  to  Sawyer  spec- 
ifying therlsk  to  be  taken,  and  which  was  sub- 
mlllM  to  the  Company  by  the  asent,  as  show- 
ing tbe  authority  under  which  lie  acted,  and 
also  the  Rotterdam  charter. 

99.  On  the  6tb  of  October,  1870,  tbe  attorney 
«f  The  Ocean  Company  sent  Tbe  Bun  Company 
a  copy  of  Ibe  case  thus  made,  which  contained 
a  statement  of  the  evidence  oiferedand  objected 
to. 

In  tbe  letter  tranamlttlns  this  document,  the 
sttomej  said:  "The  question  now  prceenled  to 
our  court  Is,  simply,  whether  he  (the  insured) 
aball  be  allowed  to  put  In  tbe  testimony.  If  not 
allowed.there  Is  an  end  of  the  case.  If  allowed, 
then  we  go  to  trial  upon  other  points  of  de- 

S6i.  In  reply  to  this,  the  president  of  Tbe  Sun 
Company  wrote  as  follows; 

"  New  York,  Ott.  IS,  1870. 
Hesen.  3.  A  E.  U.  Rand,  PbrOand,  Me.  : 

Oeots :  Toun  of  6th  Instant  was  duly  re- 
ceived, also  the  printed  documents  whkh  you 
•ent  and  which  we  have  pentsed  carefully. 

e  testimony  that  tbe  polity 
n  ftccordsnce  with  the  application  of 


It  la  shown  by  the  b 


the  plaintiff,  and  that  there  was  no  misunder- 
standing In  relatioa  thereto  calling  for  tbe  ad- 
1497J   mlsstoapfevidenceoutslde  of  tbe  policy  to  ex- 
plain It;  certainly  none  would  be  admladble  *~ 


contradict  it,  for  that  wonid  be  setting  up  a  new 
contract  other  than  the  policy  itself  ' 
xuedupoD. 


which  U 


it  is  important,  therefore,  to  have  excluded 
•n  evidence  tending  to  contradict  the  policy. 
By  the  polic7,  as  made,  the  idaintUf  uianred 
OD  charter  New  York  to  San  Prandaco,  $0,900; 
on  primage,  $2,SS0;onperBonaleffects,ll,C00. 
There  is  DO  such  charlersbown.but  the  puintUf 
■eta  up  a  charter  to  Sao  Francisco  and  ports 
lK7ond,as  described  In  the  charter-partv.  The 
inannmce  of  tbe  charter  to  Ban  Prancitco  wu 
•n  insurance  of  only  a  part  of  said  charter,  not 
amounting  even  to  a  part  Insurance  of  tbe  char- 
ter, becauae  as  tbe  charter-party  Is  to  the  effect 
that  no  money  Is  to  be  paid  by  the  charterers 
unlen  the  whne  nnind  voyage  ts  performed, 
and  the  contract  being  IndlvlnUe  If  no  money 
waa  to  be  paid  for  the  passage  to  San  Frandeco. 
tbe  idalntflr  had  no  InsuraUe  Intereat  in  that 
part  of  tbe  charter;  besidea,  the  ship  was  load- 1 
«d  to  ber  hill  capacity,  and  was  carrying  fu!' 
frai^t  on  said  paasage  outside  of  Uie  charier,  I 
See  17  Orro.  U.  8.,  Book  97. 


iriiichwiMCOTeTedaDderqwcUpotldeaL  "On 
plaintiff  has,  therefece,  t^  tbe  perils  inaurad 
against  In  the  policy,  suffered  no  losi  beyood 
wut  be  has  aueady  been  Indemnlfled  for  un- 
der bis  imUcy  on  freight.  Tbs  intereat  of  the 
plaintiff  in  the  passage  to  San  Francisco  was, 
therefore,  an  Impoaslble  Interest.  I  do  not 
mean  to  say  that  he  had  no  iotereat  in  the 
charter-party,  but  the  riskunderour  policy  be. 
Ing  only  to  San  Francisco,  ended  before  the 
charter-party  could  by  any  possibility  be  per- 
formed. I  think,  tberetore,  uiat  tbe  main  quea- 
tlon  Is  the  question  of  intoeat,  and  think  that 
the  above  reasons  will  be  found  sound  In  law. 
Please  let  me  hear  from  you  as  to  your  opinion 
of  them,  and  also  ns  to  your  line  of  defense, 
what  your  points  are,  in  order  that  I  ntay  be 
able  loform  some  opinion  as  to  tbe  ultimate  b- 
sue  of  the  suit.  Toura  respectfully, 
(Blgned}  J.  P.  Paulison,  Praldmi." 
37^Inor«boot  January^  1878,  the  Bupreme 


forwarded  to  them  aL 

38.  Upon  the  receipt  of  this  last  letter,  tbe  .m^kx 
ceae  was  aubmitied  by  The  Sun  Company  to  >■""" 
its  counsel  In  New  York,  who  gave  his  opinion 
in  writing  to  tbe  effect  "That  The  Sun  Mutual 
Insurasce  Company's  liaUU^  uitder  Ibe  m-in- 
snrance  pdlc^  cannot  be  extended  beycud  the 
-'"-•—  mpint  of  the  terma  in  which  tt  Is  ex- 
The  letter  of  Melcher  ordering  the  In- 
surance not  having  been  exhibited  to  tbnn,  nor 
the  explanations  of  Sawyer  made  to  Ibem,  they 
cannot  be  affected  by  uiem;  and  hence.  If  toe 
admission  of  extrinsic  evidence  as  lovbot  took 
place  between  Sawyer  and  The  Ocean  Compa- 
—  when  the  original  insurance  was  made,  va- 
the  case  as  between  that  Company  mod 

cherfrom  what  it  aAiean  to  be  on  the  face 

of  the  original  policy,  I  cannot  see  that  It  is  a 
matter  that  concerns  The  Sun  Company." 

30.  JanuarySOaccN^of  tblsoplnitmwaafor- 


80.  At  the  January  Term,  1872,  tbecs 
again  tried  and,  tbe  testimony  being  ell  in,  tbe 

«s  withdrawn  from  the  jnir  and  xubmlt- 

the  court  to  enter  suchjudgment  as  law 


81.  On  the  leth  July,  187%  the  case  baring 
been  printed,  a  copy  was  sent  by  the  attom^s 
In  Portland  to  The  Sun  Company,  with  a  state- 
ment that  the  cause  would  come  on  for  argu- 
ment bef  we  tbe  full  Bench  In  a  few  days.  I^ 
mMoD  was  also  aeked  to  draw  on  the  Company 
at  sight  for  fSOO  on  account  of  tees  aui  dia- 


81i.  On  the  Sth  July  The  Sua  Company  ra- 

eied,  denying  its  llabUity  to  pay  fees,  and  say- 
g  that ,' -As  tbe  suit  Is  against  Tbe  Ocean  CcD- 
peny  and  notagainiius,youmast  look  to  then 
toryourfees."    It  U  alao  laid  in  tbe  letter  that 
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wbeu  the  pAfmeDt  of  (100  ■win  intde,  in  NoTem- 
ber,  1869,  the  case  as  suMequeutly  developed 
WM  not  fully  nnderatood. 

83.  A  JudgmcDt  nas  afterwaida  rendered  In 
the  niit  against  The  Ocean  Compaoj  for  $0,300, 
tad  interest  from  April  37,  1665. 
[499}     8g.  This  Judgment  waa  aatiBfle^  by  paymenta 
of  The  Ocean  Oomp&nv,  as  follTwe: 

July  18, 1878- - m,2» 

July  21, 1878 _.._ __.. 10,086  65 

M.  The  co«ts  in  the  actioa  which  were  in- 
cluded in  tiie  payment  were  $574.17 

S5.  The  account  of  the  counael  in  the  cause 
for  their  profesdoaal  services  and  diebune- 
menta,  over  and  above  the  tlOOpaid  by  The 
Sun  Coinpany,  waa  $1,161.70.  This  was  also 
paid  by  The  Ocean  Company  July  38, 1878,  and 
was  reaaonable. 

8S.  Payment  of  the  amount  of  the  judgment 
and  the  account  for  counsel  fees  waa  duly  de- 
manded of  The  Sun  Company  before  the  com- 
mencement of  this  suit,  and  refused. 

The  following  la  the  statement  by  the  circuit 
court  of  its, 

Chndtuicn4  of  Law. 

1.  The  Bun  Company's  policy  coven  the  Rot- 
terdam cbaner. 

2.  Hie  policT  is  not  void  because  of  any  con- 
cealment by  Toe  Ocean  Company. 

8.  The  Judgment  in  the  Uaine  court  nniinst 
The  Ocean  Company  is  conclusive  upon  tne  is- 
sues there  made  and  decided.and  binds  The  Bun. 

4.  This  action  is  not  barred  either  by  the  Stat- 
ute of  Limitations  or  by  lapse  of  time. 

5.  The  Bun  Company  la  bound  In  law  to  re- 
imburse liie  Ocean  for  moneys  expended  on 
account  of  counsel  fees,  and  the  costs  and  ex- 
penses in  defending  the  suit  in  the  llaine  court 

6.  The  libelant  is  entitled  to  a  decree  against 
the  defendant  tor: 

1.  Amount  paid  in  satisfaction  of 

the  Maine  ^gment (14,830  84 

2.  Amount  paid  for  counsel  fees,- 

expenses,  etc 1,164  70 

In  all (15,485  54 

With  Interest  from  July  31,  1878,  and  the 
costs  in  both  courts. 
[SOO]     Me-n.  Wb.  M.  Evarta.  /owpA  \S.  ChoaU 
and  O.  F.  SmUAmagd,  for  appellant. 

Mam.  BMMdlat.  T<0  A  Beneiiet,  for  ap- 
pellee. 

Ur  JiuCiMMMttlMwa  delivered  the  opinion 
of  the  court: 

By  the  express  terms  of  the  Act  of  Congress 
of  February  16,  1875  [18  Stat,  ot  L.,  81SJ,  de- 
fining the  Jurisdiction  of  this  court,  in  cases 
such  as  the  present,  we  are  limited  to  a  deter- 
mination of  the  questions  of  law  arising  upon 
the  record,  tncluding  the  rulings  of  the  circuit 
court,  presented  in  a  Ull  of  exceptions.  And, 
OS  was  decided  in  the  case  ot  2he  AbboUford, 
«8  U.  S.,  440  [XXV.,  168],  and  substantially 
repeated  several  times  since,  TlisBenifaetor.Wi 
U.  a,  214  rXXVI.,  I57I;  TAe  AdriatU.  108  U. 
S..  780  [XXVI.,  606];  T lie  Annie  LinddeB,X(ii 
U.  8.,  185  IXXVI.,  718];  The  PraTieu  Wright, 
105  U.  S.,  881  [XXVI..  1100],  "The  facts  as 
found  and  staled  by  the  court  below  are  con- 
clusive. The  case  stands  here  precisely  as  though 
they  had  been  found  by  the  verdict  of  a  Jury." 
Or,  as  it  was  put  in  the  case  of  TheAnnULiud*- 


by  [«upra].  "The  question,  and  the  only  qi^e»- 
tion,  whlcli  we  can  consider  Is,  whether  tLb 
facta  found  sujroort  the  conclusions  of  law  and 
the  decree."  The  findings  of  fact  being  in  the 
nature  of  a  special  verdict,  we  cAx  go  neither 
behind  them  nor  beyond  them.  We  cannot  rcr- 
rect  them  by  inquiring  inio  the  evidence,  ner 
supply  any  omissions  by  intendment  or  inftr- 
ence.  The  rule  applicable  to  special  verdicts  «  es 
slated  in  CatitTui  v.  Bilei/,  104  U.  B.,  832-827 
[XXVI.,  762-7541;  "That  the  special  verdict 
must  contain  all  the  facta  from  which  the  Isw 
is  to  arise;  that  whatever  Is  not  found  iherein 
la,  for  the  purposes  ot  a  decision,  to  be  conrld- 
erad  as  not  existing;  that  it  must  present.  In  sub- 
stance,  the  wh^  matter  upon  which  the  court 
is  asked  to  determine  the  legal  riehtsof  Ibe  par- 
ties and  cannot,  therefore,  De  aided  by  inteEd- 
ment  or  by  extrinsic  facts,  although  such  fccta 
may  appear  elsewhere  In  the  record;"  %thicb 
needs  qualification  in  its  application  to  such 
cases  as  the  present;  for  our  Jurisdiction,  in  cases 
of  this  description,  extending  to  a  de  term  i  nation 
of  the  questions  of  law  arising  upon  the  record. 


the  pleadings,  or  by  stipulation,  or  found  by  Ifae  [SOI] 
court.  But  it  is  essential  that  the  findings  of 
fact  should  state  the  facts,  and  not  the  evi- 
dence merely,  even  although  the  evidence  be 
sufficient  to  establish  the  fact.  Chief  Jvttiet 
Marshall  stated  this  rule  in  Bainet  v.  WiUiamt, 
11  Wheat.41S,whenhe  said:  "Although,  In  the 
opinion  of  the  court, there  was  sufflclent  evidence 
in  the  special  verdict  from  which  the  Jury  miBht 
have  found  the  fact,  yet  they  have  not  foundit, 
and  the  court  could  not,  upon  aspecial  verdict, 
intend  it.  The  special  venlict  was  defective  in 
stating  the  evidence  of  the  fact  Instead  of  tbe 
fact  itself.  It  was  impossible,  therefore,  that  a 
iudgment  could  be  pronounced  for  theplalntifi." 
This  was  approved  In  Hodge*  v,  Eatbm  [ante. 


portant  application  in  this  case. 

It  was  essential  to  the  establishment  of  the 
libelant'ari^htof  recovery,  to  show  that  tbe  rifk 

! ^j  againgt  by  the  policy  sued  on  was  the 

which  the  libelant  wosadjudged  liable  for 
policy  to  Helcher.  The  policy  of  the  re- 
spondent in  this  suit,  although,  in  substance,  a 
re-insurance,  was  not  so  inform.  Itdid  not  de- 
scribe the  risk  by  reference  to  the  policy  of  Tho 
Ocean  Company,  so  that  the  identity  between 
the  two  could  be  ascertained  by  mere  compari- 
son. It  did  not,  in  fact,  allude  to  any  aucb 
I.  The  risk  isdcscribed,  solely,  by  words 
iplive  of  the  property  insured,  without  a 
definition  of  tbe  interest  of  the  assured.  It  be- 
_ ,  tlierefore,  to  aver  the  identity 
ofthotwoinsurances.  This  the  libel  does.  But, 
as  it  la  denied  in  tlie  answer,  it  became  oeces- 
sniy  to  prove  It.  The  finding  of  facts,  however, 
in  the  circuit  court,  does  not  assert  it.  It  con- 
tains other  facts  bearing  on  the  question.  But 
the  conclusion  itself  is  stated,  not  as  a  fact,  but 
■s  a  conclusion  of  law,  from  the  tacts  found; 
the  facts  and  the  conclusions  of  law  baving  been 
separately  stated,  ta  expressly  required  m  the- 
Act  of  Congress.  The  first  conclusion  of  law, 
~  the  statement  made  by  the  circuit  court,  1» 

101  v..  s. 


ib.GoogIc 


i  Hut,  Inb.  Co.  t.  Oceah  I:«b.  Co. 


4&6-S11 


ttwt  "  Tbe  Sun  CatDpmj't  policy  coven  Ibe 
JtotterduD  charter." 
The  question,  Lherelore,  preseated  to  ua  on 
150X1  "li^  appeal  la,  not  whether  that  might  be  true 
t8  a  concluaiba  of  fact  from  the  drciunstances 
stated  in  the  flntUnga  of  fact,  but  whether,  upon 
tbe  facts  found,  it  muBt  be  true  as  matter  of 
law. 

Tbe  distinction  is  obrloua  and  important. 
Tbe  circunutances  In  evidence  might  be  such, 
that  a  jury,  or  a  court  sitting  to  try  the  cate 
without  a  jury  would  believe,  as  the  more  rea- 
■onable  probability,  according  to  the  ordinary 
and  observed  course  of  human  conduct,  that 
tbe  fact  disputed  hod  or  bad  not  actually  taken 
place;  and  In  that  case  tbe  Inference  would  be 
one  iif  fact.  On  the  other  hand,  tlie  facts  found 
mi^ht  be  such  as  to  be,  in  point  of  law,  incon- 
n-Htcnt  with  any  supposition,  except  that  of 
the  existence  or  non-exiBtence  of  the 
Iroverrty;  in  which  caaetheconclasii 


declnrcB  the  uniform  effect  of  such  a         

cundition  of  circumstances.  Tbe  difference 
is  between  presumptions  of  fact  and  rebuttable 
presumptions  of  law,  oi  premmptioTieijuTu  tait- 
tuni,  aa  distinguished  horn  prevumpUorutjurit 
ttilejurt,  acceding  to  the  classiflcatton  of  Best 
(Law  of  Ev.,  MC.  814,  4Ui  English  ed.),  who 
states  tbe  iKSCtical  test  for  distinguishing  them 
thus;  sea  828.  "Where  apresumption  of  taw 
is  disregarded  by  a  Jury,  a  new  trial  will  be 
Ranted  ex  if«Mto  iu*tl  lur/but  where  the  presump- 
tion disregarded  Is  only  one  of  fact,  however 
strong  or  obvious,  the  granting  a  new  trial  Is  ~* 
Ibe  dbcretion  of  the  court  in  banc." 

In  other  words,  when  the  testimony  has  been 
sifted  and  weiriied, and  the  actual  circumstances 
otthe  trnnsaction  stated  in  a  connected  form, the 
law,  by  means  of  Its  presumptions,  determines 
whether  they  establish  such  a  relation  between 
tbe  parties  as  to  give  rise  to  reciprocal  rights- 
and  obligations,  and  if  so,  what  legal  conse- 
quences nave  followed.  The  issue  to  be  deter- 
mined may  be  one,  in  form,  merely  of  fact,  as 
whether  a  particular  contract  was  made,  or 
whether  one  or  both  of  the  parties  have  been 
guilty  of  negligence.  The  circumstances  of  the 
entire  transaction  having  been  ascertained  ond 
Stated, the  Issue  is  determined  by  the  interpreta- 
tion wliich  the  law  puts  up<Hi  tnem.  This  is  an 
oRlce  quite  distinct  from  ascertaining  the  cir- 
cumstances themsetvea  by  tbe  process  of  leduc- 
[fiOSI  don  from  the  original  mass  of  evidence.  It  in- 
volves only  a  considerHtion  of  the  facts  as  found, 
in  their  relation  to  each  other,  in  view  of  fixed 
legal  presumptions,  in  order  to  determine  and 
di-clare  the  effect  to  be  given  to  them  as  a  con- 
nected whole. 

This  is  the  same  rule  which,  after  much  con- 
iuderstion,  was  established  in  tbe  case  of  U.  S. 
V.  Ptigh.  W  U.  8.,  265  IXXT.,  822],  In  refer- 
ence to  the  examination  of  the  Judgments  of 
the-Court  of  Claims,  and  which  we  reiterate 
here,  as  equally^  applicable  to  appeals  from  the 
decrees  in  admiralty  of  the  Circuit  Courts  of 
the  ITnlted  Btalea  under  tbe  Act  of  ld75  [18 
Stat  atL.,3lS].  Inthatcase,aneof  the  issues 
to  be  determined  was,  whether  the  proceeds  of 
the  sale  of  the  captured  property  belonging  to 
tbe  elaimant  bad  been  paid  into  tbe  Treasury. 
Ho  direct  proof  to  thnt  dfect  had  been  given,  I 
See  17  OTTd. 


but  if  shown  at  all,  it  was  br  way  of  inference 
from  certain  circumstantial  facts  which  had 
lieen  established  bv  the  evidence,  which  were 
set  forth  in  the  finding  of  tbe  court  below.  Ths 
C.'ii^Jvttiee  said,  upon  this  point:  "Confessed- 
ly, the  court  has  found  all  the  facts  which  have 
beendirecUyeslftblishcdbytbeeviilencc.  These 
facts  are  not  evidence  In  tne  sense  tliat  evidence 
means  the  statements  of  witnesses  or  documents 
produced  in  court  for  inf^tection.  They  are  the 
results  of  evidence,  and  whether  they  estaUish 
the  ultimate  fact  to  be  reached  is,  if  a  question 
of  fact  at  all,  to  say  the  least,  in  the  nature  of 
a  question  of  law.  If  what  lias  been  found  is, 
in  the  absence  of  anything  to  the  contrary,  tbe 
legal  eouivalent  of  a  direct  finding  that  the  pro- 
ems or  thifi  claimant's  property  have  been  paid 
into  the  Treasury,  tlie  judgment  is  right;  other- 
wise, it  is  wrong.  Tbe  inquiry  thus  presented 
is  as  to  the  legal  effect  of  facts  piDved,  not  of 
tbe  evidence  given  to  make  the  proof,  etc 
•  •  •  The  rule  relieves  us  from  the  necessity 
of  considering  the  evidence  at  ell,  and  confines 
our  attention  to  the  legal  effect  upon  the  rights 
of  the  parties  of  the  facts  proven  as  thev  have 
been  sent  up  from  the  court  below.  In  this 
way,  the  wdgbt  of  the  evidence  is  left  for  tlie 
sole  consideration  of  the  court  below;  but  the 
ultimate  effect  of  the  facts,  which  the  direct 
evidence  has  established,  is  left  open  for  review 
here  on  appeal." 

Tried  according  to  tbisstandard,we  are  quite 
dear  that  the  conclurion  under  examination 


The  facts,  material  to  thepolntand  whicb,in     [S04) 
ir  opinion,  justify  and  require  this  result,  are 
:  follows : 

The  language  of  the  policy  sued  on,  descrip 
live  of  the  risk  assumed,  is,  "|6,5G0  on  charter. 


York  to  San  Francisco."  Tbe  iwopoeal  for  this 
insurance  was  made  March  SS,  18h,  ^  letter. 
The  vessel,  at  that  time  lying  at  New  It  ork,had 
been  previously  chartered  to  her  full  captdty 
for  a  voyage  from  New  York  to  San  Francisco, 
of  which  both  Companies  bad  knowledn;  and 
on  January  SO,  18H,  was  chartered  by  Uelcher, 
ber  master,  to  the  Peruvian  Government,  by  the 
terms  of  which  charter  she  was  to  soil  from  New 
York  on  or  before  June  1,  1864,  to  San  Fran- 
cisco, and  thence  proceed,  with  all  convenient 
dispatch,  to  Csliao,  Peru;  and  from  thence,  if 
on  inspection  she  ^ould  be  found  well  condi- 
tioned for  the  voyage,  to  the  Chlncha  Islands 
for  a  cargo  of  guano  to  be  taken  to  Hambu^ 
or  Rotterdam.  Of  this  second  charter  Tbe 
Ocean  Company  had  full  knowledge,  having, 
on  February  S,  1864,  insured  to  Pennell,  a  part 
owner,  his  interest  in  both  tbe  ship  and  this 
charter  on  the  voyage  described  as  "  At  and 
from  New  York,  to,  at  and  from  San  I^«ncisco, 
Callao  and  the  Chlnchai."  And  ou  March  20, 
lB64,Mc1cber,  one  elgbtli  owner  and  mBsler,by 
letter  to  his  agent.  Sawyer,  directed  tbe  latter 
Insure  his  interest  in  the  ship  and  both  char- 


lued  one  policy  to  Mdcber,  desciiUng  the 
risk  in  the  same  words  as  Ihoae  used  In  the  pol- 
icy sued;  and  bj  a  sepanle  policy  tnsiuvd 
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$8,000  OD  hU  interest  In  the  ship  during  the 
whole  yoymgt,  described  u  "Ataod  fromNeiv 
Toik,  to,  at  ud  from  Ban  Fiancisco  and  Chin- 
clwa,  with  tuiwl  Ubertie*  at  Ckllao,  to  her  port 
of  advice  and  dlscbargnin  Europe." 

The  letter  of  March  88, 1804,f  mm  Tlw  Ocean 
Compaiv  to  The  Sum  Cnnpaor,  containiDg  the 
retttm  oi  the  Insurance  luvidvcd  In  this  suft,in- 
eluded  twoothen,  both  of  which  were  accepted, 
one  of  $&.000  "On  charier  of  Bblp  Chariee  8. 
Penndl  at  and  from  New  York,  to,  at  and  from 
Ban  Frandsco  and  Callao  to  Chlnchas  ;"  Uie 
other,  «  war  risk  only  ti  $S,000  on  the  HhIp,on 
[SOS]  voyage  described  in  the  some  wordn.  Thecor- 
reepondence  between  the  Gompaniea  on  the  sub- 
Ject,  at  the  time  theee  risks  ivere  assumed,  un- 
doubtedly contains  a  reference  lo  the  voyage 
from  New  York  to  San  Fnnciaco,  and  tbence 
to  Callao  and  Chlnchas,  and  of  two  insaraoces 
on  charter,  In  one  of  which  the  voyage  Is  de- 
scribed as  including  New  York  and  ChlnduB 
waSan  FiandBCo  and  Callao,  and  In  the  Other, 
from  New  York  to  San  Francisco;  but  there  Is 
nothlOK  which  Indicates,  with  any  conclusive 
foroe.loat  there  were  twodistinctcbarl«rs;  and 
ceitainlv  nothing  to  indicate  that  there  was  one 
which  Included  the  return  voyage  from  the 


e  Rotterdam  charter  than  such 
Inferred  from  the  correspondence,"  which,  as 
we  have  Just  stated  and  as  most  appear  from  the 
full  text  of  the  letters  set  out  In  the  findings, 
onmmoDlcated  no  knowledge  of  such  a  charter 
whatever. 

It  will  not  sufBce  to  say,  as  waa  said  in  aigu- 
inent,  that  the  language  of  the  correspondence 
.and  of  the  three  contemporaneous  lnsu~ 
waa  such  as  to  give  The  Sun  Company 
■at  a  voyage  and  charter  beyond  San  FranmiKm, 
•■  well  as  of  one  lo  that  Port  from  New  York, 
and  that  they  must  Include  distibct  interests, 
m>  that,  upon  Inquiry,  It  might  have  become 
Informed  of  all  Uie  particulars  of  the  Rotter- 
dam charters.  For  the  question  is  not  one 
of  notice  BotBcieDt  to  suggest  further  Inquiry, 
and  of  due  dillgetice  In  prosecuting  It,  disregard 
of  wUdt may  be  aUegedaa laches;  butwhether 
the  minds  ca  the  pMtws  in  fact  met  in  a  common 
understanding,  so  as  to  conaummale  the  eon- 
traot  sued  on.    And  to  show  that,  it  waa  neces- 


MiT  [to]  prove.  In  the  absence  of  express  words, 
ana  to  resolve  the  ambiguity  arising  upon  the 
evidence^ that  from  the  circumstances,  in  point 


of  tact.  The  Sun  Company  must  have  intended 
to  Insure  an  Interest  in  the  Rotterdam  charter. 
Proof  of  ItB  actual  knowledge  that  such  a  char- 
ter waa  In  ezlsteDoe,  would  oe  only  one  step  In 
that  direction,  and  even  that  la  wantlns.  Had 
it  been  sappUed,  the  buiden  of  prou  would 
hare  stOl  remained  whh  the  libelant  to  show 
that  It  was  meant  >j  both  parties  to  deacribe 
I  that  parlieular  risk,  undet  an  insurance  upon  a 
dtarter  during  a  voyage  described  aa  at  and 
from  New  York  to  San  F 


'  neyoon  one  aurmi  me  voyage  oeecnoea. 
ima  fadt.  Indeed,  It  describes  a  charter  ter- 
ntiing  with  that  voyage,  and  not  beyond, 
the  action  I»«u^t  by  Hdcher  agalDSt  The 


Ocean  Company  In  Maine,  and  determined  in 


the  Supreme  Court  of  Ihat  State,  ll  was  claimed 

by  the  defendant  that  the  language  of  the  policy 


conclusively  described  a  chtirter-pariv  limited 
'escriptioo  of  the  voyage,  and  that  proof 
admissibie  to  show  Uial  any  other  cxiBted 


and  was  the  one  meant.  Andltwasheldinihot 
case,  In  substance,  that  without  such  proof  there 
could  be  no  recovery:  but  that,  inasmuch  as  a 
descriptlonof  the  voyage  during  which  tlia  risk 
was  insured  did  not,  neceesarily,  determine  the 
eitent  of  the  cbarterparty  under  which  the 
freight  was  to  be  earned.  It  appearing  from 
extrinsic  evidence  that  two  charter-parties  ex- 
isted to  which  the  Insurance  might  apply,  a 
latent  ambiguity  was  disclosed  which  waa  aus- 
cq>tlbleotexplanatlonbyparolevldence.  And, 
acGOrdinglj,  upon  proofol  the  communications 
between  lldcher  and  The  Ocean  Company,  not 


that  proof,  he  must  have  failed  In  his 
litigation.  It  cannot  be  claimed  tliat  such  pri>nf 
Is  admisHible  to  explain  the  contract  of  the  ai>- 
pellant. 

Nor  Is  the  llaUlity  of  the  latter  affected  iir 
the  fact  that  its  policy  Is  one  of  re-insuraucc  in 
fact;  nor  by  the  circumstance  that  it  aitlDd  in 
the  maintenance  of  the  defense  in  the  suit 
against  The  Ocean  Company;  nor  by  the  result 
and  Judgment  in  that  action. 

The  policy,  although  a  re-insurance.  Is  s  con. 
tract,  which,  like  others,  must  be  construed  si 


cording  to  its  terms,  and  the  same  ambiculty 
arises  in  respect  to  it  that  was  found  to  exist  in 
respect  to  the  original  insurance.  The  Sun 
Comrany,  In  maintaining  thedefense  In  aid  of 
The  Oc»n  Company,  that  the  policy  of  the  lat- 
ter did  not  cover  an  usurance  of  Helcher's  In- 
terest In  the  Rotterdam  charter,  maintained  also, 
what  it  has  continued  to  do  In  this  suit.  Its  own 
defenseagalnst  tbechangedclalmof  TheOccan  [SOT] 
Company  which  the  latter  nowasseris,  with  the 
advantage  that  Its  defense  cannot  be  overcome 
by  proof  of  explanations  outside  of  the  policy 
itself,  such  as  defeated  the  libelant  in  its  contest 
with  Melcher.  And  the  Judgment  rendered  In 
favor  of  the  brtter,  upon  the  point  in  question, 
as  to  what  was  in  fact  the  contract  made  with 
himt^  TheOcean  Company,  Is  no  adjudication 
■gainst  the  appellant,  as  to  what  is  the  contract 
between  the  parties  to  this  suit;  for,  it  is  only 
upon  the  preeupposltlon  of  the  identity  of  tfae 
subject-matter  of  the  two  contracts,  that  it  could 
be  pretended  that  the  Judgment  aoainst  The 
Dawn  Company  would  be  admissible  in  evi- 
dence, for  any  purpose  material  here,  nniinst 
The  Sun  Company.    To  admit  It  as  e^-"--" 


tbe  circuit  court  to  find,  asa  conclusion 
of  taw,  as  it  did,  that  "The  Judgment  in  the 
Halne  court  agnlnat  The  Ocean  Compaov  is  con- 
clusive upon  the  Issues  there  made  and  decided, 
and  bluda  The  Sun."  It  was,  of  course,  ctm- 
clusive  upon  The  Ocean  Company,  but  was  not 
even  admissible  in  evidence  asainst  The  Son 
Company,  without  prior  proof  that  the  policy 
of  the  latter  Company  was  intended  to  cover 
the  Rotterdam  charter. 

Much  reliance  Is  placed,  in  argument  In  sup- 
port of  this  contention  on  the  part  of  the  libel- 
ant, upon  the  drcumsiance,  stated  In  the  Bnd- 


8uM  Mdt.  Lib,  Co,  t.  Ocean  Iks.  Co. 


Ingsof  ftct  that;  "The loss  under  tbeiiak  token 
in  fsTUTof  Charles  S.  PeDoell,  both  od  the  ship 
ud  Rotterdam  cbaner.  was  puid  by  The  Bun 
ComtMny,  without  objection,  October  38, 1865, 
and  May  5, 1866."  These  loesta  were  paid  on 
Ibe  two  Iniunuices  effected  contemponiiieouslT 
with  that  sued  on  in  tbis  proceeding,  in  which 
Ibe  Toyage  described  was.  "  At  and  from  New 
York.to,  at  and  from  San  FranciKO  and  (to)  Cal- 
loo  lo  Chinchas."  But,  at  most,  this  only  gives 
litt  to  an  Inference  that  these  two  insurances 
Kere  intended  to  cover  some  charter,  other  than 
tlie  one  from  New  York  to  Sao  Francisco,  and 
indeed,  is  not  conclusive  as  to  that.  It  certainly 
does  not  establish,  even  in  respect  to  them,  that 
they  were  understood,  at  the  time  the  insurances 
wereefTected.  lo  cover  a  risk  upounti  interest  in 
flOBI  "**  Rotterdam  charter,  or  any  chnrler  in  force 
diiringthe  voyage  from  New  York  loSan  Fran- 
cisco;  much  less,  can  it  be  said,  [hat  any  ad- 
misiioa  can  be  implied,  from  such  payment, 
tint  the  risk,  described  as  upon  ship  and  char- 
ter diirioE  the  extended  voyage  to  Calloo  and 
the:  Chinches,  although  described  as  commenc- 
ing at  New  York,  vras  Identical,  eo  f ar  as  the 
rhailer  was  conccmcti,  with  that  in  the  policy 
sued  on,  in  which  the  voyage  is  described  as 
from  New  York  lo  Ban  Francisco.  In  anyas- 
pecl,  the  circumstance  relied  on  U  merely  argu. 
mentaiivc.  The  Sun  Company  may  have  made 
Ibe  pnjinent  Inadvertently,  without  consider- 
ition  of  its  strict  rights.  It  certainly  is  not 
ronrlusive  as  an  admission  of  liability  In  this 

I  case,  forit  lias  uo  element  of  estoppel,  and  to  jus- 

tify the  conclusion  of  law  souglit  to  be  drawn 

I  from  it,  would  be  to  give  It  that  effect. 

Thi.'  fact  that  Tlie  Sun  Cimipany  pnrtlcipated 
in  tlie  defense  of  the  Ocean  Com^Mny  in  the  nc- 
linn  liroupht  by  Jlelcher,  and  tlie  (ommunica- 
tious  !)elween  the  Compnniesin  respect  to  it,  so 
fir  ns  Ihey  are  set  out  in  the  findings  of  fact, 
are.  In  our  opinion,  etjually  without  effect,  and 
donol  amount  eitlier  to  an  admission  of  liability 
i>r  to  an  ngrccmentlo  be  bound  by  ilic  result  o'f 
IhnI  lilignlion;  nnd  having  carcfuliy  considered 
all  Ibe  cirtuniBlances  found  and  relied  on.ivitli- 
out  furihiT  special  mention  of  them,  we  arc 
cou^ilruitied  tosny  tliallhejdonot,  either sinsly 
or  loKUllier,  sustain  the  eonclusion  that  "  The 
i^iin  Company's  policy  covers,  the  Rotterdam 

Thill  conclusion  is,  In  our  opinion,  greatly 
Mrcngiliened  by  the  coDsideration  of  other  facts 
■ct  nut  in  tJic  finding,  which,  while  ther  tend  to 
show  thal.as  anuller  of  fact.  The  Sun  Company 
dill  not  Intend  to  re-Insure  Melcher's  Interest  in 
Iho  Rotterdam  charter,  tiimisliedalEoa distinct 

a  and  of  defense,  as  matter  of  law,  if  the  fact 
been  utlicnvise,  and  negative  the  second 
conclusion  of  taw  announced  by  the  circuit 
court,  that  "  The  policy  Is  not  void  because  of 
anv  roDcealment  by  The  Ocean  Company." 

The  situation  was  this:  there  were  two  con- 
current charters  on  the  ship,  both  which  were 
treated  as  in  force  during  the  one  voyage  from 
New  York  to  San  Francisco,  In  the  course  of 
which  she  was  lost.  Tlie  first  charter  covered 
a  full  cargo,  and  no  additional  freight  could  be 
limultaneoualy  earned  under  the  second,  for  no 
r^uipartof  the  cargo  contemplated  by  It  could  be 
'on  board  till  after  the  voyage  under  the  first 
charter  had  been  completed.  In  case  of  loss 
duriag  that  voyage,  coDseqnently,  there  could 
B«en  DiTO. 


of  one  eighth  of  the  ship.  On  March  SO,  1864, 
be  instructed  his  agent.  Sawyer,  by  letter  shown 
to  The  Ocean  Company,  lo  effect  insurance  on 
his  behalf  against  war  risk  on  ship,  and  gener- 
ally on  his  interest  in  both  charters  specifically. 
besides  primage,  and  on  his  peisoual  effects, 
amounting  in  all  to  110.425,  and  in  the  same 
letter  said:  "  I  think  you  had  better  put  |6,00O 
or  |6,000  more  marine  riskin  case  I  should  lose 
the  ship,"  The  Oce^n  Company  accepted  the 
risk  on  the  Rotterdam  charter,  primage,  and 
pergonal  effects  to  San  Francisco,  and  on  the 
same  dar  insured  the  master  for  $R,n00  on  his 
interest  in  the  sbipdiirlng  the  whole  of  her  voy- 
age, describing  the  duraliou  mi  locality  of  the 
nak  as  "  At  and  from  New  York,  to,  at  and 
from  San  Francisco  and  Cbincbas,  with  usual 
liberties  at  Callao,  to  berport  of  advice  and 
discharge  In  Europe."  This  latter  insurance 
was  not  made  known  lo  The  Sun  Company,  not 
was  it  informed  of  any  of  the  communicationa 
that  ha<l  taken  place  between  The  Ocean  Com- 
pany and  Melcher.  Including  the  contents  ot 
the  letter  to  Sawyer, 

It  thus  appears  that,  at  the  time  of  the  losa, 
Melcher  had  Insurance  on  two  eoncurreot  cliBT- 
ters  and  his  primage  tliercon  during  one  voyage, 
being  insured,  besides  his  interest  In  the  ship, 
on  double  the  amount  of  Its  possible  earoings 
of  freight  for  one  voyage.  This  fact  was  known 


which  was  witliout  other  knowledge  upon  the 
subject,' and  executed  Its  policy  to  The  Ocean 
Company  in  ignorance  of  it. 

That  linow ledge  of  the  clrcumsiance  was  ma- 
terial and  important  to  the  underwriter  as  like- 
ly lo  infiuence  his  judgment  in  accepting  the 
ri^k.  we  think,  is  so  manifest  to  common  rea- 
son as  to  need  no  proof  of  usage  or  opinion 
amongtbosc  engaged  in  thebusineas.  Itwasa 
flasTant  case  of  over  insurance  upon  its  face, 
and  made  it  Ihc  pecuniair  Interest  of  the  master 
in  charge  of  the  ship  tnforeso  and  neglect  the 
duty  which  he  owed  to  all  intcrestra  in  her 
safety.  Had  it  been  known.  It  is  reasonable  to 
believe  that  a  prudent  underwriter  would  not  tSIO] 
have  accepted  the  proposal  as  made,  and.  where 
thefactof  the  contract  in  in  dispute,  as  here, 
corroborates  the  denial  of  the  appellanls.  The 
concealment,  whether  intentional  or  inadvert- 
ent, we  have  no  hesitation  in  saying,  avoids  the 
policy,  if  actually  intended  to  cover  the  risk  tor 
which  the  claim  is  made. 

In  respect  to  the  duty  of  discloeing  all  ma- 
terial facts,  the  ca'o  of  re-insurance  docs  not 
differ  from  that  of  an  ori^nal  insurance.  The 
obligation  in  both  ca.ies  is  one  uberrinutfidei. 
The  duly  of  communication,  indeed,  is  inde- 

Kndent  of  the  intention,  and  Is  violated  by  the 
rt  of  concealment  even  where  there  is  no  de- 
sign to  deceive.     The  exaction  of  Information 
'    some  instances  may  be  greater  In  a  case  of 
insurance  than  as  between  tbe  partiea  to  an 

final  insurance.     In  the  former,  the  party 
ing  to  shift  tbe  risk  he  has  taken,  is  bound 
communicate  his  knowledge  of  the  character 
of  the  original  insured,  where  such  information 
would  be  likely  to  influence  the  judgment  of 
~  underwriter,  while  in  the  latter,  the  party, 
tbe  language  of  BrousoD,  J.,  in  tbe  case  of 
t4fi 
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the  JK  r.  Btxaerf  Fire  Int.  Co.  y.  Jf.  T.  Fire  In*. 
Ve.,n  Wend..  869-S67.  U  "Kot bound,  noi 
coiild  it  be  expected  that  tie  should  speak  evil 
of  hlnuell." 

Hi.  Duer  (Lect  18,  pt.  1,  eec.  18;  2  Ins.,  898) 
•Utes  u  B  part  of  the  rule,  the  following  prop- 
odtioii; 

"Sec.  18.  The  amired  will  not  be  allowed  to 
protect  himself  against  the  charge  of  an  undue 
oonceaUnent,  by  evidence  that  he  had  disclosed 
lathe  underwmera,  in  generai  terms,  the  infor- 
mation that  be  poeseesed.  Where  his  own  in- 
formation is  specific,  it  must  be  communicsted 
in  the  terms  in  whidi  It  was  received,  Genenl 
tenns  may  [nchide  the  truth,  but  mar  fail  tc 
convev  it  with  i(a  pn^r  force  and  in  all  its  ex- 
tent Nor  will  the  assured  be  permitted  tn  urge, 
a*  an  excuse  for  his  omission  to  communlcau 
material  facts,  that  thev  were  actually  known 
lo  the  underwriters,  unless  it  appears  that  their 
knowledge  t^ss  as  particular  and  full  us  his  owu 
information.  It  u  the  duty  of  the  assured  to 
place  the  underwriter  in  the  same  situation  as 
nimseU:  to  give  to  him  the  same  meansand  op- 
portunity of  Judging  of  the  value  of  the  risia; 
and  whoi  any  circumstance  is  withheld,  how- 
[512]  erer  slight  and  Immaterial  it  may  haveseemed 
to  himself,  that,  if  disclosed,  would  probably 
have  Influenced  the  terms  of  the  Insurance,  the 
concealment  vitiates  the  policv." 

This  statement  is  sustamed  by  the  authorities 
dtfld:  Blu  \.  BaOett,  2  Cai.,  07;  Motet  r.  In*. 
Ob..  I  Wash.  (C.  C),  885  and,  In  our  opinion, 
la  a  necessary  deduction  from  the  nature  and 
■|>itit  of  the  contract  of  insurance.  It  applies 
with  peculiar  force  in  the  present  case,  asevery 
e  of  the  rule  is  a  condemnation  cif  The 


the  ifipcllaot  the  whole 
without  commnnlcatlag  its  knowledsc  of  the 
circumstances,  which  might  have  made  the  lat- 
ter as  unwiltinK  to  assume  it  as  they  seem  to 
have  made  the  lormer  unwilling  to  retain  even 
«  share  of  It. 

Fbr  t/ie»a  rtatoni  and  ailliovt  pauinoupon 
eOitr  quetUont  diteutted,  tiie  decree  of  the  ViraUt 
Qrvrt  ia  retorted  and  l/ieeaute  remanded,  wit/t 
direetiont  to  enter  a  decree  diemitting  (A«  liM; 
and  it  it,  aeeordingtt/,  to  ordered. 

Mr.  JutUee  MIUm*  disMntiog: 

I  do  not  concur  in  the  opinion  of  the  court 

It  proceeds,  as  I  think,  upon  an  erroneous 
view  of  the  principles  of  re-Insuroncc. 

It  places  tne  re-insurer  In  the  exact  condition 
of  a  Joint  insurer,  or  of  an  original  Insurer  of 
the  nsk  of  the  purty  first  Insured. 

In  point  of  fact.  The  Sun  Company  insured 
The  Ocean  Company  against  the  rak  which  the 
latter  incurred  by  its  policies,  and  unless  there 
was  misrepresentation,  fraud  or  intentional  con- 
cealment by  the  Ocean  Company, The  Sun  Com- 
pany should  pay  the  loss  which  the  other  sus- 
tained.oDd  against  the  hazard  of  which  It  agreed 
to  insure  The  Occtu  Company. 

Thelong  course  of  dealing  between  the  two 
Companies  showed  that  The  Sun  Company  was 
in  the  habit  of  re-insuring  for  The  Ocean  Com- 
pany without  inquiry  intotheparticularsof  the 
risk,  and  in  this  case  there  was  no  reason  for 
any  special  communication  o^the  circumstances 


I  am  authorized  to  say  that  the  Chi^  Juttiee 


and  3&.  JutHee  Bradlar  concor  with  me  In 
this  dissent 
True  oopr.   Teat : 

James  H.  HcKenner,  QUk,  Bap.  Ooait,  V.  8. 


JAKES  H.  EMBRT.  Admr.  of  R  J.  Atkik- 
BOR,  Deceased,  Pif.  in  JSt., 

WILLIAM  L.  PALMER  akd  THOMAS  W. 
PALMER,  Admrs.  of  3.  W.  Stamtoh,  De- 
ceased, ST  AI. 

(See  a  C  IT  Otto.  MD.) 

Ir^vw±ion  on  judgmenl—CourU  ef  Diitriet  t^ 
(htvmbia'^-reeietBaliU  deeition — equity  jvrit- 


1. 'Where  apartylapentetaall?  enjoined  man 
2.  The  Bupieme  Court  of  the  OMrlot 


.rem  mveecutlng  a  writ 


Ins  on  a  JudsiiNiDt  OD  beliw 
mooer.  be  Is  not  eatiqipeii  ir 
ol  error  hy  recetvlng  ttw  r 

"  Hm  Bupieme  Court  at 

oourt  of  the  United  Statm,  and  Ha  JndBment 
ji  matten  litigated  tmfote  It  Is  eoncluolTe  upon 
n«  naitlee.  In  everf  State  and  In  ever;  forum  In 
which  the  same  matten  may  be  drawn  In  queeUoo, 


jdament  of  the  Supreme  Court  of  the  Dtilrlct  of 
■^lumMa.  rendeced  wttb  Jurisdiction  of  the  caee 
id  the  partMe,  suob  deoMon  of  the  state  oourt  la 
-  denial  of  the  lltie  and  rislit  claimed  under  en  au- 
tborl^  exercised  under  tfce  United  States,  and  to 
rertewalrfe  by  this  court. 

4.  A  oourt  of  eguity  does  not  laterfeie  with  ]ud>. 
menta  at  law,  unlsa  the  complainant  has  an  equl. 
table  defense,  of  whfcA  he  oould  not  arall  hlniiell  at 
law,  because  It  did  not  amount  to  a  legal  detente, 
or  bad  a  good  defense  at  law,  wbleh  be  was  pre- 
vented from  BvalUnc  hImseU  of  by  fraud  or  acd. 
dent,  unmixed  with  negligence  of  hlmeeU  or  Ua 

j\  The  fud^ment  of  the  Bupr 

lDaoMe,l 


"he  hidoment  i 

et  of  (Mumble 

e.  Is  final,  and  not  I 
-t  of  er 


dicUon  and,  for  that  reason. 


upreme  Oourt  of  tbe 
log;  to  giant  a  new  tilal 
ubject  to  be  rr- -  " 
— ■  In  any  sur' 


iperior  jurto- 

, vajudgmentatlaw,  detendantraHs 

D  obtain  a  new  trial  for  newly  dlsoovered  evidence, 
oourt  of  equltr  will  not  tor  that  Kason  leottain 
be  enforeement  of  the  Judgment,  there  bavlna 
.een  no  fiaud  or  untaliDMB  on  the  pait  of  plaintlB 
in  procuring  It. 

[No.  144.] 
Argued  Jan.  S,  8,  iSSS.   Deetded  Jim.  t9,  1883. 


Statement  of  the  c 


)  by  Mr.  Jvttiei  Kat- 


The  plaintiff  In  error,  in  January,  1679. 
roiwht  his  action  in  the  Supreme  Court  of 
le  District  of  Columbia,  against  Stanton  and 


been  rendered, 
in  their  behalf  aniTat  their  request,  by  his  in- 
testate, Robt.  J.  Atkinson,  In  prosecuting  and 
recovering  for  them  the  amount  of  certain 


tMomelbuManttnt.   See  nob  to  Aspden  v.  NIX' 


•jiTl'Ste 


107  C.  S. 
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ExBRT  T.  Palmkb. 
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cUlma  In  their  favor  agsliut  the  United  States. 
Id  this  action  the  defendants  appeared  and  de- 
fended, and  judgment  viaa  rendered  against 
theiDupoflaTerdictfor|e,185.16.  Uponawrit 
tit  error,  issued  out  of  this  court,  this  judf^ent 
was  afllnued.  upon  grounds  which  appear  in 
like  report  of  the  case.    Stanton  t.  Smbrv, 

M  u.  B..  U8  [xxui.,  ges]. 

BuiMequentlr,  in  1677,  the  plaintifl  In  error 
biouKfat  his  action  upon  this  Jtidgnient  against 
the  Pendants,  in  the  Superior  Court  for  New 
London  County,  Connecticut,  where  (bey  re- 
sided, in  order  to  obtain  Jndgment  and  execu- 
tion thereof  in  tliat  State. 

Thneupon  Stanton  and  Faliner,  the  defend- 
ants thereto,  filed  thdr  petition  in  equity  In  tlie 
aamecourt,  the  object  and  prayer  of  which  were 
to  ob^n  a  perpetual  Injunction,  restraining  the 

Jlaintifl  from  proeecoung  his  action  upon  that 
odgment,  or  nom  in  any  manner  enforcing  it 
agauist  the  petitlonen,  upon  the  paynient  hj 
them  of  |3,SM.SS,  which  thejr  allege  wu  as 
much  as  be  was  equitably  entitled  to  on  account 
of  the  causes  of  action,  on  which  the  Judgment 
bad  been  rendered. 

Tlie  grounds  of  relief,  alleged  In  this  petition, 
may  be  diortlj  but  sufQcienlly  staled,  as  fol- 
lows, nz..'  that  the  claim  In  question  was  for 
collecting  from  the  United  States  the  sum  of 
MS,02B.9I,  under  a  special  written  agreement 
for  a  compensation  to  Atkinson  of  five  per  cent 
on  that  amount,  UieeilBlenceof  which  was  well 
known  to  the  plaintiff  in  error  when  be  brought 
his  suit  in  the  Supreme  Court  of  the  District 
of  Columbia;  that  when  Embry,  as  admlniB' 
tiBtor  of  Atkinson,  first  presented  the  account 
to  the  petitioners  for  payment,  It  was  for 
U,29e.39,  being  at  that  rate;  that  Stanton  and 
Faimer,  claiming  to  have  agooddefenae  against 
It,  declbied  to  pay  it,  when  Embrr  thereupon 
brought  suit  for  that  amount,  in  Connecticut, 
In  1871,  which  he  discontinued  in  1873,  and. 
during  its  pendency,  brought  the  action  In 
which  the  Judgment  complained  of  was  ren- 
dered, in  wbicb  be  Ignored  the  apccisi  agree- 
ment, and  sued  upon  a  qtianhim  meruit;  that 
I^mer,  one  of  tlic  defendants,  at  the  time  of 
the  trial,  was  absent  from  the  District  of  Co- 
lumbia, and  was  not  notified  of  the  day  of  trial 
in  time  to  be  present;  that  Stanton,  though  pres- 
ent in  WathlDcton  at  the  time,  was  unable  to 
Attend  the  trial  on  account  of  sickness;  that 
since  the  trial,  Stanton,  on  examination,  had 
found  among  his  papers  two  tetters  from  At- 
kinson, in  which  the  latter  expressly  acknowl- 
edged the  existence  of  the  special  ointnct  for 
fees  at  five  per  cent,  as  claimed,  but  Uiey  were 
discovered  too  late  for  use  on  the  trial ;  and  that 
Embry,  In  suppressing  his  knowledge  of  the 
existence  of  this  contract  and  In  procuring  a 
Judgment  for  a  larger  sum,  was  guilty  of  fraud, 
which  made  It  inequitable  in  him  to  enforce  the 
Judgment  to  its  full  extent. 

A  mneral  demurrer  to  this  petition  was  re- 
served to  the  Supreme  Court  of  Elrrors  of  Con- 
necticut for  its  adv^  and  was  overruled;  that 
court  being  of  opinion  that  the  petition  was 
sufficient.  Its  decision  la  repotted  fa  40  Conn., 
K,  treating  the  esse  msde  In  the  petitioD  as  one 
of  fraud  in  procuring  an  unjust  Judynent,  ad- 
mitted by  the  demurrer. 

The  defendant,  Embrr,  then  filed  his  answer 
to  the  petition,  in  which  he  denied  that  he  made 
See  17  Otto. 


made  ont  the  account  as  originally  presented  at 
the  rale  of  five  per  cent  on  the  amount  col- 
lected, to  conform  to  any  agreement  between 
the  parties,  but  because  he  found  from  Atkin- 
son's books  that  he  had  charged  at  that  rate  In 
other  cases,  and  without  considering  the  differ- 
ence of  value  in  the  services  rendered  in  them; 
and  that  Atkinson  kept  no  copies  of  the  letters 
written  to  the  petitioners.  He  claims  that  the 
questions,  whether  there  was  any  contract  be- 
tween the  parties  and,  if  so,  what  were  Its  terms, 
were  fuUv  tried  and  finally  dedded  In  the  ac- 
tion whicn  resulted  In  the  Judgment  complained 
of,  and  which  he  sets  up  as  an  esioppeL  Ha 
d^es  that  he  then  or  at  anv  Jme  knew  of  any 
contract  between  tbc  parties  as  to  fees,  and 
claims  that  if  the  defendants  failed  in  that  ac- 
tion to  substantiate  a  defense,  it  was  through 
their  own  laches,  and  not  by  reason  of  any 
fraud  on  bis  part. 

In  accordance  with  the  practice  In  that  Stale, 
the  cause  was  referred  to  a  committee,  whose 
report  of  the  facts  constitutes  part  of  the  rec- 
ord, from  which  the  following  extract  is  taken: 

"At  (the  time  of)  the  trial  of  this  case  at  Wash- 
ington, neither  Hr.  Stanton  nor  Palmer  were 
present  In  court.  Hr.  Palmer  was  at  Stoning- 
ton;  blsattendancemlgbthavebeensecuTed  by 
reasonable  diligence,  If  such  attendance  had 
been  deemed  very  important.  Mr.  Stanton  was 
111  at  his  hotel  in  Washington,  too  ill  to  attend 
the  trial.  Ills  counsel  asked  for  a  postpone- 
ment on  that  account,  but  no  affidavit  was  of- 
fered in  support  of  the  motion,  and  it  was  de- 
nied. The  petitloner'a  counsel  sppeais  to  have 
been  content  to  proceed  with  the  trial  In  the  at^ 
sence  of  his  clients.  He  bad  full,  and  as  It 
turned  out.  undue  confidence  In  the  legal  de- 
fenses, which  appear  by  the  record  to  have  becm 
set  up  at  the  trial,  and  took  it  for  granted  that 
in  no  event  could  more  be  recovraed  than 
$2,290.29.  The  letters  of  Hr  Atkinson  of  Feb- 
ruary 18,  1870.  and  Hay  7.  1870,  recognlalng 
the  special  agreement  for  five  per  cent  on  claim 
D  were  not  m  Washington  at  the  trial  there; 
they  were  received  by  Air.  Stanton,  the  active 
partner,  at  a  timewlien  bis  mind  was  muchde- 

Eressed;  they  were  stored  for  safe-keeping  at 
is  home  In  StoninKton,  Connecticut,  and  the 
contentshad  escaped  bis  recollection;  they  were 
not  found  by  him  until  after  tbc  trial  and  dis- 
posal of  the  case  at  the  General  Term. 

After  the  commencement  of  the  niltat  Wash-' 
iogton,  he  made  search  for  all  letten  and  pa- 
pers rdating  to  the  case,  and  placed  In  posses- 
sion of  his  counsel  such  as  he  found;  and  he 
then  supposed  that  be  had  found  and  placed  in 
the  bands  of  counsel  all  the  letter*  and  papen 
pertaining  to  the  matters  In  suit.  As  bearing 
on  the  question  how  It  happened  that  these  M- 
ters  escaped  the  recollection  of  Mr.  Stanimi,  It 
appears  that,  for  several  reasons,  the  attention  of 
the  petitioneia  was  not  alive  to  the  Importanca 
of  being  prepared  at  the  trial  in  Washington 
with  the  proof  of  the  special  agreement  which 
the  letters  fumisbed;  1.  Because  the  petition- 
ers took  it  for  granted  that  the  full  extent  of 
the  plaintlfrB  claim  at  the  trial  would  b« 
tS,3ee.Sg,  that  belne  the  amount  of  the  claim 
D,  presented  throui^h  Hr.  Pratt:  and  It  did  not 
occur  to  Ihem  that  a  larger  amount  might  be 
claimed  under  the  gvanttim  meruit  count,  S. 
Because  their  counsel  had  undue  confidence  in 
U7 
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legal  defeoMi  against  the  entire  demaod  and, 
theiefore,  did  not  appreliecd  the  full  impor- 
tance to  the  interests  of  his  clients  of  being  pre- 
pared with  proof  of  the  special  agreemcDl. 

As  to  Bpeciflcation  7tL  in  tbepelitioD,  Mr.  At- 
kinson, wlille  living,  bad  full  knowledge  that 
the  amount  due  him  was  but  $2,296.29,  on  a 
apecial  contract  for  that  amount,  and  he,  if  liv- 
ing, could  not,  with  a  good  conscience,  liave 
presented  a  '■I"'"'  for  a  greater  amount.  Mr. 
Einbrj,  the  admintstralor,  knew  that  Slessra. 
Btanton  and  Palmer  claimed  a  special  contract 
and  waa  willing,  before  trial  was  brought,  to 
settle  on  that  basis;  but  bis  claim  in  court  on 
a  quantum  m«rtH'(  was  not  on  his  part  an  intea- 
tiaaal  tuffffttUofaUi,  Hedid  not  know  that  the 
claim  was  unfounded;  the  full  proof  of  the 
special  agreement  waa  not  in  his  possession, and 
tmd  not  Seen  fullv  brought  to  his  knowledge." 

Wbat  decree  should  be  passed  in  the  cauise 
upon  this  report  was  reserved  for  the  action  of 
the  Supremo  Court  of  Errors,  which  court, 
after  argument,  advised  that  the  prajer  of  tlie 
petition  be  granted,  on  condition  that  the  pc- 
tilioncrs  pay  to  the  respondent  the  sum  of 
12,290.20,  witbin  a  reasonable  time  to  be  lixcd, 
with  interest  thereon  from  March  10,  IHTl, 
which  was  accordingljso  ordered,  and  thesuid 
sum  of  money  having  thereupon  been  paid  bv 
the  petitioners  to  the  sttomey  of  the  respond- 
ent, and  received  by  him,  with  the  mlcresl 
thereon,  it  was  ordered  and  decreed  by  the  Su- 
preme Court  that  Embry  be  enjoined,  under  a 
penalty  of  $20,000,  payable  to  the  petitioners, 
to  abstain  and  desist  from  the  further  prosecu- 
tion of  his  suit  upon  the  judgment,  and  from 
instituting  any  other  suit  or  action  thereon,  or 
from  executing  or  in  any  manner  enforcing  the 
some  against  tue  petitioners. 

Proceedi[igs  in  error  were  token  In  due  form 
lo  review  this  judgment  in  the  Supreme  Court 
of  Errors  of  the  Stale,  it  tieing  assigned  for  er- 


tution  of  the  United  States,  and  section  90o, 
chapter  IT,  title  18,  of  the  Revised  Statutes  of 
the  United  States,  in  thnt  it  enjoins  the  prose- 
cution of  a  suit  on  a  judgment  of  the  Supreme 
Court  of  the  District  of  Columbia,"  and  "tliat 
the  decree  enjolus  tlie  colicclion  of  a  judgment 
of  a  court  of  the  United  States." 

The  opinion  of  the  Supreme  Court  ot  Errors, 
In  paasins;  upon  the  cose  as  presented  by  the  re- 
port of  tEe  committee,  and  advising  as  to  the 
decree  to  be  rendered  thereon,  is  reported  in  46 
Conn.,  G90. 
rai  The  final  decree  entered  in  pursuance  thereof, 
'  '  and  affirmed  by  that  court,  la  now  brought  into 
review  in  this  court  by  writ  of  error. 
Mutt.  A.  h.  Xerrimaa  and  E,  Lender, 


for  plaintiff  it 
Mettr*.  J.  1 


Jfr.  Jvttice  KattkawB  delivered  the  opin- 
ion of  the  court: 

A  suggestion  Is  made  In  argument  that  the 
plalntlSm  error  ia  estopped  to  prosecute  Ibis 
writ  to  tbe  leversal  of  the  decree  bebw,  because 
It  appeal*  tliat  the  amount  of  money  ordered  bv 
It  to  be  paid  to  him  as  a  condition  of  relief 
granted  bas  been  accepted  b;  Urn.  It  is  said 
•48 


that  this  la  a  release  of  errors.  Without  enter- 
ing upon  a  discussion  of  the  general  question, 
it  IS  sufScient  for  the  present  purpose  to  say 
that  no  waiver  or  release  of  errors,  operating  sa 
a  bar  to  the  further  prosecution  of  an  appeal 
or  writ  of  error,  can  tie  implied,  except  from 
conduct  which  ia  inconsislent  with  the  claim  of 
a  right  to  reverse  the  judgment  or  decree,  which 
it  Is  sought  to  bring  into  review.  If  the  te- 
leaae  is  not  ei^ressed,  it  can  arise  only  upon 
the  principle  of  an  estoppel.  The  present  is  not 
such  a  case.  The  amount  aH-nrded.  paid  and 
accepted  constilutea  no  part  of  what  is  in  con- 
troversy. Its  acceptance  by  the  plaintiff  in  er 
ror  cannot  be  construed  into  an  admission  tha 
the  decree  he  seeka  to  reverse  is  not  erroneous; 
nor  does  It  take  from  the  defendants  in  error 
anything,  on  the  reversal  of  tbe  decree,  to  wbicb 
Uiey  would  otherwise  be  entitled;  for  tbey  can- 
not deny  that  this  sum,  at  least.  Is  due  and  mj- 
able  from  them  to  the  plaintlS  in  error.  But 
jn  every  point  of  view,  the  objection  is  met  and 
answered  by  the  decision  of  this  court  in  Ibe 
case  of  if.  H.  v,  i>MAMi,  8  Wall..  688  [70  U.  S.. 
XVIIL,  2981. 

The  lurisdiction  of  the  court  invoked  by  Ibia 
writ  of  error  Is  conferred  by  section  709,  He- 
vised  Statutes,  it  being  a  case  in  which  a  title 
or  right  is  claimed  under  an  authority  exercised 
under  the  United  Slates,  and  the  decision  of  the  [B] 
state  court  being  in  denial  of  the  title  or  Hgbt 
so  asserted.  It  waa  decided  in  Dupaaeur  v. 
Hochermu,  21  Wall.,  ISOfSSU.  8.,  XXII..  688}, 
tliat  such  a  question  Is  undoubtedly  raised  ivben- 
ever  a  Ktate  court  refuses  to  give  effect  lo  ILe 
Judgment  ot  a  court  ot  the  United  Stales  ren- 
dered upon  the  point  in  dispute,  and  with  Juris- 
diction of  the  esse  and  ot  the  parties.  The  judg- 
ment, which  is  the  subject-maltur  of  tbe  liti^- 
lion,  is  that  of  the  Supreme  Court  of  the  IJis- 
trictof  Columbia,  which  is  a  court  of  the  United 
States.  The  question  we  have  to  determine  ia, 
whether  the  Supreme  Court  of  Errors  ot  tbe 
State  of  Connecticut,  in  the  decree  complained 
of,  gave  to  that  judgment  its  due  effect. 

Section  905,  Itevised  Statutes,  which  embod- 
ies the  original  Acl  ot  1700  [1  Slat,  at  L.,  122], 
and  the  supplement  thereto  of  1804  [2  Stal.  at 
L,,  298],  provides  that  the  records  and  judicial 
proceedings,  not  onl^  of  the  courts  of  any  State, 
but  also  of  ony  Tomlory  orof  any  countrj- sub- 
ject to  the  jurisdiction  of  the  Unft^l  Stales,  au- 
thenticated as  therein  prescribed,  "  Shall  have 
such  faitli  and  credit  given  to  them,  in  every 
court  within  the  United  Stales,  as  tbey  have  by 
law  or  usage  in  the  courts  of  the  State  from 
whicli  they  are  taken;"  which, by  supplying  the 
ellipsis,  must  be  taken  to  mean,  such  faith  and 
credit  as  they  ore  entitled  lo  in  the  couns  of  the 
State,  Territory,  or  other  country  subject  to  tbe 
Jurisdiction  of  the  United  States  from  which 
they  are  taken. 

So  for  as  this  statutory  provision  relatea  to 
the  effect  to  be  given  to  the  Judicial  proceedings 
of  the  States,  it  is  founded  on  article  rv.,  sec- 
tion 1,  of  the  Constitution,  which,  however, 
does  not  extend  to  the  ouier  cases  covered  bv 
the  statute.  The  power  to  prescribe  what  ef- 
fect shall  be  given  lo  the  judicial  proceeding 
of  the  courts  of  the  United  States  is  conferred 
by  other  provisions  of  the  Constitution,  such  as 
those  which  declare  tbe  extent  of  the  Judicial 
power  of  the  United  States,  which  autborize  all 
10!  U.  & 
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l^iilktlon  neoesiaiy  ud  proper  for  ezecating 
tM  power*  veattd  by  the  CoiulitutUui  in  the 
aoTenmieiit  of  the  Vniud  Slatei,  or  in  uy  de- 
ptTtmeot  or  oflloer  thneof .  and  which  declare 
the  supreinacy  of  the  authority  of  the  KatioDal 
GovemmeDt  wltbia  the  limits  of  the  Constitu- 
,  tion.  As  pert  of  its  general  authority,  the  pow- 
er to  give  eSect  to  the  Judgments  of  its  courts 
1101  is  co^itensiTe  with  its  tenitorial  jurisdiction. 
That  the  Supreme  Court  of  the  District  of  Co- 
Inmbia  is  a  court  of  the  United  Stales,  results 
from  the  ri^it  which  the  Ctxutitution  has  given 
to  Ckingreas  of  exclusive  legUation  over  the  Dis- 
trict. Acconlln^y,tlie}iiagmentsof  the  courts 
of  t  he  Dnited  States  have  tnvariatdy  been  recog- 
nized as  upon  the  same  footing,  ao  far  astion- 
cerns  the  obligation  created  by  tbem,  with  do- 
mestic Judnnenta  of  the  Slates,  wh^ver  ren- 
dered and  wherever  sought  to  be  enforced.  Bar- 
«wy  r.  PatUrton,  6  Har.  &  J.,  182;  SiU^  t. 
^l9i>((,4I^.Ann.,S4a;  ^lAiintv.  ff^.SSConn., 
419:  Womatk  v.  Dearman,  7  Porter.nSi  F^oan 
T.  Jmkint,  3  Johns.  Cas.,  llSi  WHUama  v. 
Wilia.  14  Pa. ,  226;  Turi^mU  v.  PbMon,  95  U. 
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the  rule  lor  determining  what  efCect  shall  be 
given  to  eucb  judgments,  is  that  declared  by  this 
court,  in  respect  to  the  faith  and  credit  to  be 
given  to  the  judgments  of  state  courts  in  the 
courts  of  other  States,  in  the  case  of  M'Elmoule 
T.  CWken,  13  Pet.,  812-826.  where  it  was  salt' 
"  Thej  are  record  evidence  of  a  debt  or  juds- 
mcnts  of  record,  to  be  centered  only  in  such 
way  as  ludgments  of  record  mav  be;  and,  con- 
aequently,  are  conclusive  upon  tbe  defcndasCiQ 
every  State,  except  for  such  causes  as  would  be 
sufBcient  to  set  aside  the  judgment  in  the  courts 
of  the  State  in  which  it  was  rendered." 

The  question  then  arises;  what  causes  would 
have  been  sufficient  in  the  District  of  Columbia, 
according  to  the  taw  then  in  force,  to  have  au- 
thorized its  courts  to  set  aside  the  judgment  re- 
covered there  by  £mbry  against  Stanton  and 
Palmerf 

This  is  aniweied  by  the  decision  of  this  court, 
upon  the  point,  in  the  case  of  In*.  Co.  v.  HtHig- 
tart,  7  Crancb,  382.  Tliat  was  a  bill  In  equity, 
filed  In  D  court  of  the  Dititrict  of  Columbia,  per- 
petually til  enjoin  the  collection  of  so  much  of 
m  judgment  at  law  recovered  in  the  District  as 
waa  in  excess  of  an  amount  daimed  lo  be  the 
sum  equitably  due.  The  grounds  of  relief  al- 
leged were,  tliat  a  fraud  had  been  practiced 
upon  Ibe  underwriters  in  a  valued  policy  of  ma- 
rine insiinuce,  by  an  overvaluation  of  the  ship, 
and  that  the  complainant  had  been  prevented 
[1 1]  from  making  the  defense  at  law.  i,/,iifju*iice 
Hanhall,  delivering  the  opinion  of  the  court,  af- 
firming the  decree  of  the  court  below  dlamiss- 
ing  the  Mil,  stated  the  rule  as  follows: 

"Without  attempting  to  draw  anv  precise 
Une.  to  which  courts  of  etjuity  will  advance 
and  which  they  cannot  pass,  m  reeiraining  par- 
tiea  from  availing  themselves  of  judgments  ob- 
tained at  law,  it  may  safelv  be  sold  that  any 
fact  wMd)  clearly  proves  it  to  be  against  con- 
•dence  lo  execute  a  Judgment,  and  of  which 
the  injured  party  could  not  have  availed  hlm- 
aelf  in  a  court  of  law  or  of  which  he  might  have 
availed  himself  at  law  but  was  prevented  by 
fraud  or  accident,  unmixed  with  sny  fault  or 
See  i;  Otm. 


negligence  in  himself  or  his  agents,  will  Justify 
an  application  to  a  court  of  chancery.  On  the 
other  hand,  it  may  with  equal  Kofeiy  be  Uld 
down  OS  a  general  rule  that  a  defense  cannot  be 
set  op  in  equity,  which  has  been  fully  and  fair- 
ly tncd  at  law,  although  it  may  be  the  opinion 


relieve  uiem  iium  a  juogmeni,  un  accouni  ui  a 
defense,  which,  if  giXHl  anywhere,  was  gcod  at 
law,  and  which  they  were  notprevented,by  the 
act  of  the  defendants  or  by  any  pure  and  un- 
mixed accident,  from  making  at  law." 

This  was  held  to  be  the  law  prevailing  In  the 
District  of  Columbia,  not  by  reason  of  any  Iccal 
peculiarity,  but  because  it  was  a  general  princl- 
^eof  equity  jurisprudence.  It  was  repeated  in 
Benrfnofcson  v.  HiTickley,  17  How.,  448  [68  U. 
S^  XV.,  1231,  where  the  rule  was  condensed  by 
Mt.  Jiittice  Curtis  into  the  following  statetcent: 
"  A  court  of  equity  does  not  interfere  with  judg- 
ments at  law,  unless  the  complainant  bos  an 
equitable  defense,  of  which  he  could  not  avsH 
himself  at  law.  because  it  did  not  amount  to  a 
legal  defense,  or  bad  a  good  defense  at  law, 
which  he  was  prevented  ■from  availing  himEelf 
of  by  fraud  or  accident,  unmixed  with  cegli- 
genceof  himself  or  his  agents."  Crealli  v.  ttrnt, 
5  How..  192;  Watkef  v,  RobLint,  14  How..  EM. 
It  was  re-affirmed  iu  Crim  v.  BatuUey,  94  U.  8., 
ess  [XXiy .,  2I6I,  and  in  Broirn  v.  Runa  Vitta 
Co..  95  U.  S.,  157  [XXIV..  422], 

This  is  tbc  doctrine  recognized  end  apf  lied 
by  tbe  Supreme  Court  of  Errors  of  Connecticut 
in  tbe  case  of  Pearee  v.  Olnej/,  20  Conn,,  544, 
That  was  a  bill  in  equity  to  restrain  the  coJIec- 
tion  of  a  judgment  recovered  in  New  Ycik.  [IS] 
upon  tbc  ground  Ihat  the  complainant  YtA  a 
good  defense  at  law  to  the  action,  which  be  was 
prevented  from  mating  by  the  fraud  of  Ihei'e- 
fendani.  It  was  there  said  bv  that  court :  "It 
is  well  settled  that  this  jurisdiction  will  te  ex- 
ercised, whenever  a  party,  having  a  gocd  de- 
fense to  un  action  at  law,  has  had  no  oppoitu- 
nity  to  malcB  it,  or  has  been  prevented  by  (he 
fraud  or  improper  manaeement  of  tbe  other 
party  from  making  it,  and  by  reason  thereof  a 
judgment  lias  been  obtained  which  it  Is  against 
conscience  to  enforce."  Then  stating  that  the 
action  was  founded  on  on  alleged  contract,  on 
wliichthccomplainantwas  not  personally  liable, 
having  been  made  by  him  as  agent  for  a  corpo- 
Vation,  and  that  ibis  was  known  to  thepaity 
suing,  tbe  court  continue:  "  If  this  was  sll.  tbe 
plainliiT  would  have  no  remedy,  however  u 


jiist  it  might  be  to  compel  him  to  pay  that  judg- 

-  ent.     Still,  ashe  was  duly  served  v^tb  prcccsa 

lhat  suit,  it  was  bis  duty  to  mate  defecce  in 


to  relieve  him  from  tbe  consequences  ol 

jgleci." 

The  court  then  proceeds  to  show  that  he  cct 
only  biul  a  good  defense,  but  that  it  was  bis  in- 
teniion  to  make  it,  which  he  would  have  dene 
bad  be  not  been  led  by  tbe  sssurancca  ol  the  at- 
torney tor  tbe  plaintiS  in  tbe  action  to  believe 
that  it  bad  been  abandoned,  ^o  that  Its  nilifte- 
quent  prosecution, without  further  notice,  oper- 
ated as  0  EurpriFe.  tantamount  to  a  fraud :  Lnd 
tliat,  confequcntiv,  there  was  no  ground  oB 
which  io  impute  lacbcs  to  the  complainant  In 
not  <:clcnding  himself  at  law. 
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SmitBia  ConBT  of  thx  Uhitid  Sfrtm. 


A  BubsequBDt  acrion  wu  brouffbt  In  NewTnrk 
npoB  the  same  Judgment  bf  an  assignee  of  the 
ptaintiff,  to  wUcb  the  defendant  set  up  as  a  bar 
the  Connecticut  decree  perpetually  enjoinlngils 
execution, which,  by  tlie  Judgmentof  the  Court 
of  Appeals  of  Nev  York,  was  mislained.  Dob- 
ton  V.  Pearee,  13  N.  T.,  IM.  The  coiut  said, 
p.  167:  "Thedecreeof  the  Court  of  Chancery 
of  the  State  of  Connecticut,  as  an  operative  de- 
cree. 50  far  as  it  enjoined  and  reatrained  the 
parties,  had  and  has  no  extraterritorial  effi- 
cacy, as  an  injunction  does  not  aSect  the  courts 
of  tliis  Blate;  but  the  Judgment  of  the  court 
upon  the  matleiB  litig^ed  is  conclusive  upon 
the  pwties  everywhere  and  in  every  forum 
where  the  same  matters  are  drawn  inquestliKi. 
[131  It  U  not  the  porUcuIar  relief  which  was  granted 
which  affects  the  partfeHlitinllng  In  the  courts 
of  this  Slate :  but  it  is  the  adjudication  and  de- 
termination of  the  facts  by  that  court,  the  final 
decision  that  the  Judgment  was  procured  by 
fraud,  which  is  operative  here,  and  necessarily 
prevents  the  plaintiff  from  assierting  any  claim 
under  it." 

The  same  rule,  as  to  the  Jurisdiction  in  equity 
to  enloio  the  enforcement  of  judgments  atlaw, 
was  aecUred  by  the  Supreme  Court  of  Errors 
■of  Connecticut  In  the  case  of  (,'am'njton  v. 
fli>io6i>rf,  17  CoiiD,,530.InthesowordBr  "This 
Jurisdiction  will  be  exercised  where  to  enforce 
a  Judgment  recovered  is  against  conscience,  and 
where  the  applicant  bad  no  opportunity  to  make 
defense,  or  was  prevented  by  accident,  or  the 
fraud  or  improper  management  of  the  opposite 
party,  and  without  fault  on  his  own  parL 

To  the  same  effect  Is  tbe  case  of  Borland  v. 
Thornton,  12  Cal.,  440, where  the  subject  isdis- 
«UMed  and  the  authorities  cited. 

These,  then  are  the  prindplea  which  should 
Iiave  govemea  the  Supreme  Court  of  Errors  of 
Connecticut  in  the  proceedings  and  judgment 
now  under  review.  It  remains  to  ascertain 
whether  thev  were,  infact.applledinitsdealing 
with  the  luagment  sought  to  be  enforced  tiy  the 
Idaiotlff  in  error. 

No  question  is  made' of  the  right  of  that  court 
to  entertain  tiie  Jurisdiction  to  eajoia  jwoceed- 
logs  upon  the  Judgment,  notwlthatandingit  was 
the  judgment  of  a  court  of  the  United  Statea. 


courts  of  that  State  in  his  suit  at  law  upon  the 
Judgment  for  the  purpose  of  enforcing  it. 

Sot  is  any  inquiry  opened,  upon  ttus  writ  of 
erTor,aB  to  anymatter  of  fact  found  in  the  recoid 
before  ua.  The  facts,  as  aacertained  and  acted 
anon  by  the  state  court,  are  aianmed  to  be  tmeL 
They  are  contained  in  the  report  of  the  com- 
mittee appointed  to  hearthe  evidence  and  report 
bis  conclusions  of  fact,  which  were  accepted  by 
the  court,  and  they  are  not  the  subject  of  any  ex- 
ception. 

The  Supreme  Court  of  Xnots  of  Connecticut 
atate  the  grounds  of  tbetr  Judgment  in  the  re- 
p<»tof  the  case.  SlanUm  v.  Bmbry,  46  Conn., 
DM,  and  hold  that  upon  its  drcumstancea  ft 
comea  wltbln  the  rule  laid  down  in'  Paaret  r. 
fMiu|r,  90 Conn.,  M«,  already  noticed.  The  con- 
duct of  the  pUnllff  in  error,  alleged  aa  the 
Snmnd  for  granting  the  relief  decreed.  Is  that 
he  "  Utdntentional^  gave  them  (the  complaln- 
anla)  every  i«ason  for  thinking  that  he  did  not 
iMllen  that  he  had  any  ri^t  to  aakfora  judg- 
«M 


ment  fta  a  larger  anm  and,  of  oovtae,  that  ho 
would  not;  he  nnlntentionaUy  led  thraa  to  be- 
Heve  and  act  upon  the  bdlef,  that  the  only  loaa 
which  could  poMblv  atane  from  either  a  partial 
oratotalomuslontH  preparation  for  trial  would 
bathe  sum  of  |a,2M.89."  The  soUtary  fact 
upon  which  tlieae  Infefencea  rest  b,  Uiat  the 


ston  at  the  rate  of  five  per  cent  upoo  the  amount 
collected,  and  the  oom[dalnanla  refusing  to  pay 
any  part  of  It,  OD  (he  ground  of  defenses  which 
aptdied  to  the  whole  M  It,  bronalit  hia  firat  salt 
In  Connecticut  against  than,  and  in  Ua  declai&- 
tion  Joined  a  apMial  count  on  an  agteement  for 
this'Tate  of  compensation,  with  a  general  count 
upon  a  otMntum  memit.  The  decumtion  In  the 
action,  in  which  Judgment  was  rendered  by  the 
Supreme  Court  of  the  District  of  Co]umbia,?on- 
tained  two  simitar  counts.  It  is  argued  from 
this  that  the  claim  for  $10,000  damages,  appro- 

Eriate  to  the  quantum  meruit  amni,  could  only 
ave  been  regarded  as  a  form  of  pleading,  not 
calculated  to  remove,  from  the  minds  of  the 
ts  sued,  the  effect  produced  br  the  pre- 

.  explicit  statement  of  the  UU  of  par- 

tIculars;which,Tegaidiiwasobtained  presump- 
tively from  the  papen  of  the  decedent,  they  had 
a  right  to  treat  as  equivalent  to  a  declatatlon 
that  those  papers  furnished  positive  evidence 
that  there  was  a  contract  calling  for  payment  at 
that  rate;  that  the  plaintiff  In  error  by  "  Moact 
or  word  gave  any  intlmadon  that  be  conaidered 
himself  entitled  to  or  Intended  to  claim  more  ;" 
and  that  all  this  was  "Calculated  to  and  did  in 
fact  produce  the  belief  on  their  part  that  no 
more  would  In  any  event  be  asked  of  the  court 
than  to  assess  the  damages  according  to  Uke 
terms  of  the  contract." 
It  Is  admitted,  however,  that  the  plaintifl  in 
ror  did  not  know  of  the  allied  special  con- 
tract; that  he  did  not  intend  to  give  to  the  de- 
fendanta  in  error  any  aasurancea  on  the  aabjecl, 
and  that  he  did  not  know  that  they  were  rely-  I  ISl 
inc  upon  what  they  now  all^e  haa  mlaled  them. 
InalllblstherelscettalDlyitofratid:  Infact, 
tliere  is  not  enoujrii  to  suggest  a  fault  on  the 
part  of  tbe  plaintui  in  error.  He  presented  an 
account,  which  (it  Is  now  confessed  for  them, 
If  not  1^  them,  that)  the  defendants  in  error 
ought  at  the  time  to  have  paid,  llils  they  re- 
fused to  do,  denying  all  liaUHty  for  any  amount; 
~~  '"le  ground  that  no  legal  clafan  could  arfae 
lor  services,  such  as  were  rendered,  no  matter 
bow  valuable  they  had  been.  Suit  was  then 
brought  upon  the  claim,  both  upon  an  exiMMs 
and  an  lm[dled  contract.  It  was  conteatM  at 
every  point.  Tbe  partlea  were  advenariea,  and 
there  u  no  gnmna  whatever  tot  any  claim  on 
tbe  part  of  the  defendants  In  error,  that  they 
were  relying  upon  asaurances  of  any  character 
upon  the  [Mrt  of  Embry.  If  they  took  any- 
thing for  granted,  it  was  upon  their  own  re- 
BponsfbUity  and  at  their  own  risk.  They  od- 
ther  expected  nor  teaied  a  neavtrj  ogaMut 
them  for  any  eioeai  beyond  the  contract  rate, 
because  they  vrere  cmmdent  they  would  defeat 
It  altogether.  Emtoy  was  an  adrntnlaHator. 
He  had  eondit  to  obtain  payment  wllhout  Uti< 
gatlon,  andTafled.  It  was  hia  doty  to  sue  for 
and  recover  whatever  the  law  would  give  him. 
He  owed  no  duty  to  hia  adversariea.  except  tba 
opportunity  of  detaMC  That  tb^  him  en- 
,  t07B.». 
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fajci,  if  not  Imivoved;  and  if  It  lua  not  b«en 
u  available  aa  it  would  have  been.  In  case  they 
lind  limited  themselves,  as  they  claim  Ih^  op- 
ponent should  have  done,  to  the  special  con- 
tract, which  thej  now  insist  was  bindine  upon 
both  him  and  them,  It  was,  as  found  In  this 
record.  In  part,  at  least,  "  Because  their  coun- 
sel had  undue  confidence  in  le^ial  defences 
a;^inst  the  enlire  demand  and,  therefore,  did 
not  apprehend  the  full  importance  to  the  Inler- 
cstB  of  his  client*  of  being  prepared  with  proof 
of  the  spedal  agreement.  That  afreement  th^ 
aoujB^ht  to  avoid,  on  the  ground  that  it  was  ille- 
gal and  immoral  to  contract  for  anv  compensa- 
tJOQ  for  the  services  rendered;  ana  having  de- 
liberately staked  their  case  upon  that  nngle 
issue,  they  seek  to  impute  to  tJieir  advera 
the  responsibilltj  of  their  own  mistake. 

The  laches  of  the  defendants  in  error  ie 
equally  manifest.  One  of  them  was  abaent  f  rom 
the  trul;  the  report  of  the  committee  stales  that 
"  His  attendance  might  have  been  aecnred  by 
reasonable  diligence,  if  such  attendance  had 
been  deemed  ve^  important."  The  other  was 
b  Washington,  but  too  ill  to  attend  the  trial. 
His  counsel  asked  a  postponement  on  that  ac- 
count, but,  as  the  repon  continues,  "NoafOda- 
vit  was  offered  In  support  of  the  motion,  and  it 
was  denied.  The  petitioners'  counsel  appears 
to  have  been  content  to  proceed  with  the  trial 
in  the  absence  of  his  clients.  He  had  full  and, 
as  it  turned  out,  undue  confidence  in  the  legal 
defenses  which  appeared  bv  the  record  to  have 
been  set  up  at  the  trial,  and  took  it  for  granted 
that  in  no  event  could  more  be  recovered  than 
92,3M,29."  There  were  two  letters  from  Hr. 
Atkinson  to  the  defendants  in  error  in  their  pos- 
■eaalon,  and  not  known  to  the  plaintiff  in  error, 
expresely  referring  to  the  special  acreement  as 
fixing  the  rate  of  compensation,  which  might 
have  been  produced  on  the  trial,  but  were  not. 
They  had  escaped  the  recollection  of  the  active 
partner,  Stanton,  who,  for  the  preparation  of 
the  defense,  bad  placed  in  the  bands  of  bis 
counsel  In  Waahington  all  the  papers  which  he 
supposed  related  to  the  subject  of  the  suit.  The 
letters  referred  to  were  not  found  by  him  imtil 
after  the  irisl  and  disposition  of  the  case  in  the 
Supreme  Court  of  the  District  of  Columbia,  It 
is  entirely  clear  from  this  statement  that  the  de- 
fendants in  error  are  chargeable  with  careless- 
ness and  want  of  diligence  in  not  making  and 
austaining  the  defease  on  the  ground  of  an  ei- 
proae  agreement  for  a  fixed  rate  of  compensa- 
tion. It  is  fully  accounted  for  by  the  other 
facts  in  the  case.  The  report  of  the  committee 
states  that  they  were  "  not  alive  to  the  impor- 
tance of  being  prepared  at  the  trial  in  Washing- 
ton with  the  proof  of  the  special  agreement 
which  the  letters  furnished; "  and  for  the  rea- 
aon  that  tbev  look  it  for  granted,  without  suffl- 
clent  grounds,  as  we  have  already  seen,  that  no 
recovery  could  be  had  for  a  larger  amount,  and 
this  was  based  chieflv  on  tbeir  overweening  con- 
fidence in  their  ability  to  defeat  the  recovery 
altogether. 

But  this  is  not  all.  The  question  whether 
there  waa  not  a  special  agreement  limiting  the 


e  Jury  upon  evidence  sub- 
mitted. It  was  one  of  the  points  of  the  issue 
and  was  ao  recarded  by  both  parties.  The 
coonsd  for  the  defandsnts  in  error  asked  ut  In- 
floe  IT  Ono. 


Btniction  to  the  Juiv  on  the  subject,  and  the  [17] 
court  did  inatruci  the  jury  in  relerence  to  it. 
After  the  verdict,  a  motion  for  a  new  trial  was 
made  on  the  two  grounds:  lirai,  that  the  dam- 
ages were  excessive;  and,  second,  that  since  the 
tnal,  evidence,  vital  to  the  case,  has  been  di»- 
covered.  That  motion  was  overruled  and  an 
appeal  was  taken  to  the  Oeneral  Term,  where 
the  judgment  was  affirmed.  The  modon  for  a 
new  trial  does  not  disclose  what  new  evidence 
bad  bten  discovered,  nor  was  any  affidavit  filed 
setting  out  its  materiality,  the  circumstances  of 
its  discovety  and  the  reasons  why  it  could  not 
have  been  produced  at  the  trial.  There  is  no 
reason  to  doubt  but  that  the  evidence  in  ques- 
tion consiated  of  the  very  letters  referred  to. 

It  thus  appears  that,  after  the  trial  and  after 
the  consequences  of  the  failure  of  the  defend- 
ant* in  error  to  make  good  the  defense  now  re- 
lied on  had  become  manifest,  they  had  the  op- 
portunltv  to  bring  the  very  matter  to  the  atten- 
tion of  the  Supreme  Oourtof  the  District,  and 
did,  in  fact,  appeal  to  itsdlscretionaiypowNto 
gntnt  a  new  trial  for  reasonable  and  sufBdent 
cauae.  The  motion  for  a  new  trial  was  made 
March  17,  18TS,  was  not  overruled  at  Special 
Terra  till  April  19, 1878  and  the  appeal  to  the 
General  Term  was  not  disposed  of  until  Octo- 
ber 37,  1878  and,  in  fact,  owing  to  an  irregular- 
ity in  the  entry  of  Judgment,  the  verdict  waa 
under  the  control  of  the  court  until  September 
28,  1874.  Duringtbisinterval,  there  was  ample 
time  in  which  to  present  the  facts  and  the  ap- 
plication, and  all  illnstons  as  to  the  Intentions 
of  the  plaintiff  in  error  had  been  dl^ielled  hj 
the  trial  and  verdict.  If  It  was  not  brou^t  for- 
ward it  was  from  pure  neglect.  If  it  was,  aait 
appears  to  have  been,  acouriof  competent  juris- 
diction has  passed  upon  the  very  matter  sought 
I  litigated  In  the  courts  of  Connecti- 
-  .  judgment  of  the  Supreme  Court  of 
the  District  of  Columbia  refuring  to  grant  a 
;w  trial, waa  final.  It  was  not,  for  that  cause, 
ibject  to  be  reviewed  on  an  appeal  or  a  writ  of 
ror  In  any  superior  jurisdiction,  and,  tor  the 
it  Is  not  to  he  reviewed  elsewhere. 


defendant  to  flic  the  additional  pleas  raising  the 
defense  which  was  the  basis  of  the  application 
for  relief  in  equity.  T  Cranch,  8S3.  In  the 
former  case  the  court  said  (6  Cranch,  217): 
"This  court  does  not  think  that  the  refusal  of  [isi 
an  inferior  court  to  receive  an  additional  plea, 
or  to  amend  one  already  filed,  can  ever  be  aa- 
sl^ed  for  error.  This  depends  so  much  on  the 
discretion  of  the  court  below,  which  must  be 
igulated  more  by  the  particular  circumstance* 
F  every  case,  than  by  any  precise  and  known 
rule  of  law,  and  of  which  Uie  Supreme  Court 
can  never  become  fully  posseased,  that  there 
would  be  more  danger  of  injury  in  reviaing 
era  of  this  kind  than  what  might  reault 
now  and  then  from  an  arbitrary  or  Improper 
exercise  of  ^ia  discretion."  In  CYim  v.  Hand- 
ttg.UV.  8.,  6&»-4CW  rxXIV.,21«-8181,itwM 
a^:  "Nor  doe*  the  alWation  that  one  of  bla 
wltnesse*  was  sick  dutfng  the  examination, 
that  It  Impaired  his  recollection  and  rendered 
him  incapable  of  stating  material  facta  within 
his  knowledge,  afford  any  sufficient  support  to 
the  present  application.  Accident*  of  thie  kind 
occasionally  occur  in  the  course  ot  the  trial ;  bat 
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BUFHKU  COUBT  OV  THX  CinTXD  StATU. 


Oct.  Tebk, 


tbe  plain  remedy  for  aucli  u  embarrasnDentiB 
•n  appUcodoD  to  the  court  to  poatpoae  the  trial 
or  to  coDtlnue  the  case,  aa  the  circumstancca 
maj  require.  Applicattous  of  the  hind,  if  well 
founded,  are  Belaom  or  never  refueed;  but  if  a 
party  electa  to  proceed  and  take  his  chance  of 
aucceaa,  he  cannot.  If  the  verdict  and  Judsment 
ore  against  bitn,  go  into  equiW  and  claim  to 
have  the  Judgment  enjoined.  If  awltnesaisloo 
unwell  to  testUj  underEtandingly,  the  proper 


mentof  UietTial;  ondif  heefects' _  ^ 

la  unsuccenf  ul,  bis  only  remedy  Is  a  motion  for 
new  trial  to  tbe  court  where  the  accident  oc- 

The  Bupreme  Court  of  Errors  of  Connecticut 
rest  their  Judgment  uponanother  ground, which 
it  is  proper  to  examine  and  consider.  It  may 
be  stated  as  follows :  that  Atldnson,  himself. 
If  olive,  could  not  have  obtained  a  judgment, 
except  upon  bb  special  contract,  without  such  a 
auggestiou  of  a  falsehood  ob  would  luve  made 
it  unconscionable  for  him  to  retain  It;  that  the 
administrator,  representing  him,  stands  In  d 
different  position,  as  be  is  seeking  to  enforce  „ 
judgment  wblcb  bis  intestate  could  not  equita- 
bly do,  and  that  his  havine  "Failed  to  come  to 
UiB  knowledge  of  the  truth  as  to  the  debt,  and 
in  {go oraoce  misled  the  courtlnto  tbe  rendition 
[191  ofawTongful  ludgment,  does  not  destroy  tbe 
rig^t  of  the  petitioners  to  have  the  wrong  cor- 
rected now  tnat  It  is  pointed  out. " 

But,  in  our  opinion,  this  view  cannot  be  main- 
tained. It  seems  to  constitute  Ibc  plaintiff  the 
Euardion,  not  only  of  his  own  richts  but  also  of 
his  adveraaiT.  and  to  relieve  (he  latter  from  the 
obligation  of  taking  any  care  of  himself.  We 
are  not  prepared  to  say.  that,  if  Alkinson  In  hia 
lifetime,  lud  presented  his  account  for  tlie 
amount  now  admitted  lo  be  due  upon  tbe  con- 
tract, and  had  been  told  by  Stanton  and  F^lmer 


policy  and,  therefore,  not  entitled  to  compensa- 
tion at  all.  he  would  have  been  guilty  of  any 
breach  of  law  or  morals,  in  insiattng  upon  what- 
ever tbe  law  would  award  for  their  actual  value. 
Certainly,  he  was  not  bound,  after  that,  to  con- 
fine his  claim  to  tlie  limits  of  a  contract  which 
the  other  parties  refused  either  to  recognize  or 
perform;  and  If,  on  suit  brought,  be  left  tbem 
to  uaeit  aaa  defense,  Uthev  saw  nt,  or  to  waive 
it  for  thechonce  of  Jefeaunghls  recovery  alto- 
gether, we  know  of  no  principle  of  equity  which 
would  forbid  ft.  It  is  to  be  rememjxred  that 
there  Is  nothing  unconscionable  or  oppressive 
in  tbe  Judgment  Itself,  which  is  tbe  eubject  of 
the  present  complaint.  Il  repreeeDls,  by  tbe  ad- 
judication of  a  competent  Judicial  tribunal,bav- 
Ug  full  jurladfclion  of  tbe  parties  and  the  con- 
troversy, the  reasonable,  actual  value  of  benefl- 
cial  services  rendered  by  Atkinson  lo  the  de- 
fendants In  error.  No  fraud  or  unfairness  was 
Eractlced  by  the  plaintiff  in  error  in  procuring 
.  The  defendants  in  error  had  abundant  op- 
portunity to  make  the  defense  they  now  urge. 
and  If  they  foiled  to  do  so,  It  was  altogether 
their  own  fault.  The  Judgment  is  conclusive 
between  the  parties,  upon  all  the  points  mndein 
the  present  suit,  in  the  jurisdiction  where  ilw.ts 
Tendered,  and  was  entitled  to  be  ro  regarded  in 
the  courts  of  Connecticut.  In  rcstrainin:;  fur- 
ther proceedings  upon  It,  In  the  terms  of  the 


decree  under  review,  the  Supreme  Court  of  Er- 
rors of  that  State  have  not  given  it  that  due 
effect  towbicb,  under  the  authority  of  the  Con- 
stitution and  laws  of  tbe  United  States,  it  is  en- 
titled. Inl}iatTetpKt,t}ieni»manifaterroTin 
iUdccret,  to  l/ie  prifvdiet  of  t/ie  plaintiff  in  envr, 
for  which  it  miut  be  reverted.  It  it,  aeeordijijfy, 
to  ordered  and  the  eaitie  remanded  to  the  Baprenu 
CourtofEm>rtofHieStateqfConnectieut,via  [SO] 
iiutmelioni  to  renene  the  decree  t^tke  Superior 
Court witliin and/or t!i£  CountyofNeit  London, 
and  to  direct  thut  aturtto  render  a  decree  ditmitt- 
ing  the  bill. 
Hie,  aeeordingly,  to  ordered. 

Tna  copy.    TeM: 

Jamea  H.  HoKeuieri  Clerk,  Bnp.Onurt,  U.  S. 
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(BeeS.ClTOtta,aMH,) 

Peiition,  right  to—doulbU  pension. 

1.  Ho  peoiloiierliasa  vested  legal  right  to  blapea- 

whtch  a^ , ^ __^ 

tribute  or  recall,  at  Its  discretion. 
&  One  who  voluntarily  surranderea  nis  pension 
ndm  a  special  Act,  In  order  to  noMve  a  larger  pen- 
ion  to  wblcb  he  beeaoM  entitled  ou  the  fmamge  of 
genarBl  Act.  thetebr  surrenden  hk  rlg'bt  to  the 
armer :  be  cannot  have  both. 
[No.  1180.] 
Submitted  Jan.  If,  1883.  Decided  Jan.  S9. 1883. 

[N  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 
The  history  and  facts  appear  In  the 

Statement  of  the  case  by  Mr.  JutUee  Wood*; 

By  an  Act  passed  March  8, 1878,  entitled  "Ad 
lcI  to  Revise,  Consolidate  and  Amend  the  Pen- 
sion Laws,"  17  Btot.  at  L.,  OH,  eection  4;  Rev. 

,  sec.  46B8,  it  was  provided  that,  from  and 

after  June  4, 1872,  all  persons  entitled  by  law 
to  a  leas  prasfon  tbon  thereliufler  specified, 
who,  while  In  the  military  or  naval  sn^ce  c^ 
the  United  States  and  in  the  line  of  duty,  had 
been  so  permanently  and  totally  disabled  aa  to 
render  tbem  utterly  helpless,  or  eo  nearly  soaa 
to  requite  the  regular  personal  attendance  ot 
another  peraon,  should  be  entitled  to  a  pension 
of  tSl.SG  per  month. 

Afterwards,  by  an  Act  passed  June  18. 1874, 
-  pension  of  tSO  per  month  wes  Ktanted  to  the 

Srsons  described  in  the  Act  of  Blarch  8,  1878, 
lieu  of  the  pension  of  $81.20  granted  by  that 
Act. 

By  an  Act  approved  June  16,1880,  It  was  pro- 
vided as  follows:  "All  soldiers  and  sallMs  "  " 
.  .  recdvlng  tbe  pension  of  (M  per 
month,"  under  the  Act  last  aforesaid,  "ahall  ic- 
ceive.  in  lieu  of  all  pensions  now  paid  them  by 
the  Government  of  the  United  States,  and  there 
shall  be  paid  to  them,  In  tbe  same  manner  aa 
pensions  are  now  paid  to  sucA  personii,  the  sum 
ii  673  per  raonib,^"  Tbe  Act  further  declared 
"  Thst  nil  pensionera  whose  pensioni  ahall  be 
increased  by  tbe  prorisiona  of  thia  Act,  frcm 
.,       107  V.  8. 

D,g,tza:Jb.LlOO^^IC 


Uhttxd  Btatm  t.  Txllxk. 


June  17,  1878,  to  the  time  of  the  tnfcing  effect  of 
this  Act" 

Prior  to  the  pamage  of  the  laat  mentioned 
Act,  CoDgreoslisd  pa^ed  on  Act, which  wasop- 
proved  Mkrch  8,  1879.  "  Orantiog  an  Increase 
of  Pension  to  Ward  B,  Burnett,"  which  wasas 
follows:  "That  the  Secretarj  of  the  Interior  be 
and  he  is  heretij  authorised  and  directed  lo 

Slaoa  on  ttiepeiuion  roll  the  name  of  Ward  B. 
iumett.and  pay  him  apenaion  of  $30  per  month, 
in  lieu  of  thcpsisionhcnowreceiTeeibutnoth- 
lnK  in  this  Act  contained  shall  entitle  the  said 
Ward  B.  Burnett  to  arrears  of  peneion,"  SO 
Slat  at  L..  665. 

On  October  30, 1882,  Ward  B.  Burnett,  the 
person  named  in  the  special  Act  above  men- 
lioDed,  filed  in  the  Supreme  Court  of  the  Dis- 
trict of  Ck)lumbia,  08  relator,  (n  the  name  of  the 
United  States,  a  peUtioa  against  Henry  H.  Tel- 
ler, Secretary  of  the  Deptutment  ot  (he  Inte- 
rior.in  which  he  recited  the  foregoing  leglslatloi) 
of  Congress,  and  averred  that  he  was  a  survivor 
of  the  war  with  Hezlco,  and  other  warn,  in 
which  he  waa  an  officer  In  the  Anny  of  the  Unit- 
ed States;  that  he  was  wounded  at  the  batth  of 
Chenibusco  on  August  24,1847;  that  for  wounds 
received  in  battle  he  was  granted,  under  a  r 
eral  pension  law  of  Congress,  a  pension  at  t  . 
rate  of  (SO  per  month,  which  he  received  from 
August  1, 1848,  uoUl  March  8, 1870;  that,  un- 
der Uie  special  Act  of  Uie  date  last  mentioned,  a 
pension  certificate,  dated  June  «.  1679,  signed 
by  the  Secretary  of  the  Interior  and  counter- 
signed by  the  Commissioner  of  Pensions,  was 
executed  and  delivered  lo  him,  on  which  he  waa 
paid  from  March  8, 187B,  to  June4, 1882,  apen- 
«lon  at  the  rate  of  tfiO  per  month. 

Tbe  peUtion  further  alleged  that  the  relator 
had  applied  to  the  Commisuonerof  Pensions  to 
te  Daid  the  increased  rates  of  pension  author^ 
izea  by  tbe  said  Acts  of  Congreaa,  aimroved 
respecuvelyJune  8.  1872,  June  18,  1874,  and 
June  16,  1880,  and  had  iMxived  another  pen- 
aion  cerUficate,  dated  July  IT,  1689,  which  re- 
dted  that  the  relator ■"'"" 


gntidedh 


.      , .  th,  to 

August  1, 1846,  and  of  $81.2S  per  month  from 
June  4,  1879,  and  of  $60  per  monA  from  June 
4,  1674,  and  (72  per  month  fromJune  17,1678; 
that,  on  July  21,  1682,  the  relator  returned  to 
the  Bccretanr  of  the  Interior  the  pension  certif- 
icale  which  had  been  Issued  to  him  under  the 
^lecial  Act  of  Congress  paawd  March  8, 1860, 
granting  him  a  pension  of  ftGOpermonthi  that, 
when  he  returned  said  certfflcale,  he  was  with- 
out the  advice  of  counsel  and  waa  fearful  that 
be  would  be  deprived  of  his  greater  pension  un- 
der the  genera]  pension  lawa;  and  that,  on  Oc- 
tober 4,  1682,  relator  respectfully  demanded  in 
writmg  of  the  Secrets^  of  the  Interior  that  he 
return  to  him  said  certificate,  which  the  Secre- 
tary, by  hii  decidon  made  October  18, 1882.  re- 
fused lo  do.  The  petition  prayed  tor  the  writ 
of  mondomtu  to  compel  the  Becretar?  to  return 
a^  certificate  to  the  relator,  end  to  cause  to  be 
paid  to  him  the  accruedpension  due  thereon. 
The  Secretary  of  the  Interior  filed  an  answer 


the  pendon  laws,  payments  as  follows:  from 
June  4,  1673,  to  June  4,  1874,  the  sum  of 
See  17  Otto. 


June  4, 1882,  the  sum  of 
$8,424.60,  bebig  at  the  nte  $72  per  month; 
from  June  4,  1^,  to  September  4,  1882,  at  the 
same  rate,  $210,  making  in  all  the  sum  of 
$6,813.46;  and  that,  in  addition  to  these  psv- 
ments  under  the  general  laws,  he  had  received, 
under  the  special  Act  of  March  8,  1670,  grant- 
ing him  by  name  a  pension  at  the  tale  at  $50 
rr  month,  payments  as  follows;  from  March 
1870,  lo  June  4, 1883.  the  sum  of  $1,851.67. 
biHi<^  at  the  rale  of  f^  per  month. 

The  answer  further  nlleged  that,  on  July91, 
1683,  the  relator  address ^[fa  letter  of  that  date 
to  the  Secretary  of  the  Interior,  with  which  he 
returned  the  certificate  dated  June  17,  1883, 
issued  to  him  under  the  apecisl  Act  of  Msrch 
8, 187S.gTantinghim  a  pension  of  $00  per  month. 
That  letter  was  as  follows: 

"Washington,  JiUyiltt.  188& 
Hon.  H.  U.  Teller,  SeerOori/  efth«  Interior: 

Sir;  To  relieve  your  department  from  fttr- 
tl)er  embarrasament  in  mfllence  to  what  has 
been  styled  Gen.  Ward  b.  Burnett's  claim  of 
double  pension,  I  terebyietam  to  you  niyci 
tificate.  sod  relinquish  any  claim  that  Inu 
have  under  it  from  date  of  this  letter,  made  un- 
der a  Bnecial  Act  of  Congress  (increase),  dated 
Marcli  S,  1879,  upon  which  I  have  been  draw- 
ing ^  per  month,  and  shall  be  satisfied  whh 
receiving  my  pension  under  the  seneral  pension 
laws,  granted  by  yourself,  under  the  several 
-"'-* —  o(  ^^  Atlomey-Oaieral,  dated  Julv 


ptmoD 


if,  1^,  uwil  Congress,"  in  tia  boun^,  diaU 

think  proper  to  increase  my  pension  of  $7S  per 

month  under  said  general  penalon  laws  asdn. 

I  have  the  Itonor  to  be,  very  respectfully. 

Ward  B.  Burnett." 


Term  of  the  Supreme  Court  of  the  District,  t 
Judgment  waa  reudoed  dlsmisring  the  petitton. 
This  writ  ot  error  b  prosecuted  to  review  that 
Judgment. 

Mr.  Ja—  H.  Maadcrvllls,  for  plaint- 
iff in  error. 

Mr.  S.  r.  PhUUp^  SoUeitor-Gm..  for  de- 
fendant In  error. 


evidence  lo  the  contrary,  that  ttuce  June  4, 
~  ~ .  the  relator  has  received  eveiy  cent  that  la 
due  bim  under  the  general  pension  lawa.  The 
special  Act  of  March  8,  1879  [!0  Sut.  at  L., 
WO],  declared  that  the  penalon  of  $60  thereby 
granted  ahouid  be  in  lieu  of  the  peiuioD  the  re- 
lator was  then  receiving  and,  at  least,  cut  off 
all  claim  to  arrears  of  penskms  under  that  Act. 
All,  therefore,  that  Is  left  of  his  case  Is  his  con- 
tention that  he  Is  entitled  not  only  to  the  pen- 
sion of  $78  per  month  allowed  him  by  the  gen- 
eral Act  of  June  16, 1880  [31  Stot.  at  L..  261], 
and  which  has  been  raid  him,  but  in  addition 
thereto  the  pension  of  tOOper  month  granted  him 
by  name  by  the  spedal  Act  ot  March  8, 1S79. 


;  Coe>^k< 
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It  appean  from  tbe  anawer  of  tbe  Secretarj' 
of  tbe  Interior  ttmt  tbe  relator  wu,  under  the 
•dvtee  of  tbe  Denutment  of  Justice,  paid  both 
peiuioDB  from  Ibrcb  a,  1870,  to  Juae  4, 1882. 
The  comnlalnt  of  the  relator  \t,  that  Jbe  pay- 
ment  of  double  peosiona  is  not  continned,  aiid 
it  iafor  the  purpoae  of  eoforcliiehlsiightiobls 
apedal  pciiuoD  of  $50,  in  additioD  to  the  gen- 
wal  pension  of  f  73,  that  he  asks  that  the  Bec- 
Telary  of  tbe  Interior  ma;  be  compelled  to  re- 
turn the  certificate  issued  to  him  under  tbe  spe- 
cial Act. 

The  ririit  of  the  relator  to  double  pensions,  if 
be  ever  nad  such'  right,  has  been  eSectualljr 
cut  oS  br  aectlofl  a  of  the  Act  of  Juljr  26, 
1882  [2a  Stat,  at  L.,  1 74],  which  declares  "That 
no  person,  who  is  now  receiving  or  shall  here- 
after receive  a  pension  under  a  special  Act, 
shall  b«  entitled  to  receive,  in  addition  thereto, 
ft  pension  under  tbe  general  law,  unless  the  spe- 
cial Act  expressl  J  states  that  the  pension  grat- 
ed thereby  is  in  addition  to  the  pension  which 
■aid  person  is  entitled  to  receive  under  the  gen- 

I  It  was  competent  for  Congress  to  pass  this 
Act  No  penaioner  has  a  veaud  legal  right  to 
his  pension.  Pensions  are  the  bounties  of  the 
Government,  which  Congress  has  the  right  to 
give,  withhold,  distribute  or  recall,  at  ita  dis- 
cretion. Walton  V.  Cotton.  19  How.,  S5S  [60  U. 
8.,  XV.,  6591.  Therefore,  the  contention  of 
the  relator,  that  bavi 
973  under  the  Keuen  .   . . 

tbe  pension  of  $00  granted  him  by  the  special 
Act,  is  without  ground  to  rest  on. 

Bla  penaion  certificate,  laaued  under  the  s 
dal  Act,  can  be  of  no  service  to  him  unleaa 
wishes  to  relinquish  the  pension  of  $72  under 
the  general  law,  and  fall  back  upon  the  pen- 
sionor$5Cgranted  bimbjthespecialAct.  But 
be  ezpresaes  no  such  purpose.  His  object  is  to 
get  the  certificate  in  order  to  draw  double  pen- 
uona,  which  tbe  law  aays  he  shall  not  have.  He 


■HB  Ukitso  Statbb.  Oct.  Tksx. 

JOHN  BUSH.  Py.  iaSrr., 

COMMONWEALTH  OP  KENTUCKT. 

(Soe  B.  Q,  17  Otto,  OSHXi.) 

Bemotal  qf  indictment  to  Federal  Coart — tehett 
iiuUetnuTU  not  remeatbU—mtting  mule  panel 
^  jurort — FovrUenth  AmendmeTii—grand 
jvry—iavit  of  Senludcjf—prttu,mptii»^-citi- 
tena  of  Afriean  dt*eent. 


sage  of  tbe  general  Act  of  June  18,  1880. 
he  ia  not  entitled  to  any  pension  money  upon 
tbe  certificate,  under  the  special  Act,  which  he 
voluntarily  surrendered,  unless  he  woivea  bis 
right  to  receive  the  larger  pension  given  him  by 
the  general  law,  which  he  does  not  do,  a  Judg- 
ment that  tbe  certificate  be  returned  to  him 
would  be  futile.  From  all  that  appears  by  the 
record,  the  relator  has  been  accorded  by  the 
officers  of  tbe  Department  of  tbe  Interior  sJid 
of  the  FWtaion  Bureau  all  his  rights.  Up  to 
September  ^1882,  he  baa  been  paid  all  the  pen- 
sion moner  one  him  under  any  Act  of  Congress, 
After  that  date  he  Is  entitled,  under  e:^ing 
laws,  to  a  penaion  of  $72  per  month  and  no 
more,  and  this  the  Pension  Bureau  is  ready  to 
payhim.  The  Supreme  Gaart of  thtDiUriet mat. 
Viirefore,  right  in  rating  tM  um'ta^manda- 
mus  and  iltjudgvuni  must  be  termed. 
TmBcovj.    Taet: 

. — ney,  caerk,  Bup,  Court,  U,  8. 


laoe,  from  ttrvloe  on  g\. , , 

S.  Where  the  statutes  or  Kentucky  excluded  cit- 
laena  of  Atrican  desoent.  from  servioe  on  Brand  and 
petit  Jurle*.  beoauae  of  their  raoa,  ft  will  be  pro- 
nimed  that  prior  to  the  thne  thej-  were  adjudged 
Invalid,  they  were  followed  by  Juij  oonimlnlotierB. 

T.  Where  dtlieiiB  of  Afrhao  deaeent  have  braa 
wrongfully  excluded  from  a  rrand  jurr.  an  Indiet- 

.  • J  1 —  j^  should  be  set  aside. 

[No.  1180.] 
Motion  to  advance  filed  lfyv.1, 1881.     Omitf^ 

Not.  X7, 1889.  Argtud  Jan,  16, 1SS3.  neeiaeO- 

Jan.  S9,  18S3. 

N  EBROR  to  the  Court  of  Appeals  of  Ken- 

The  history  and  beta  of  tbe  case  fully  ap- 
pear In  the  opinion  of  the  court. 
JfeMr«.L.P.Tu-ltoD.Jr.,and/.  5.  BTiir 
It  plaintiff  in  error. 

3leMr».  t.  D.  Hunt  and  Wm.C.  P.  Br*ek- 
tor  defendant  in  error. 


3fr.  JuMtiee  HarlMi  delivered  the  opinion  ot 

This  court  shares  the  regret  expresaed  by- 
counsel,  that  tbe  record  is,  in  some  respects,  so 
iger  and  ia  other  respecia  sr  ~-*- — -"  "-" 


confuaed, 
to  ascert^n  what  facts  were  be- 
fore the  inferior  State  Court  when  it  passed  cer- 
tain orders  that  are  commented  upon  in  flrra- 
ment.    gome  of  those  orders  refer  to  aflldants 

Snd  other  documents  that  are  not  made  In  any 
ottn  a  part  <^  the  record.    Tbe  difflcnlttes  iu 

D,g,tza:Jb.LlOO^^IC 
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OUT  waj  bkre  be«n.  In  part,  removed  by  the 
frank  concessioiu  of  counsel  on  both  sldttt,  and 
we  cbeerfu]!;  acknowledge  the  aid  we  hare  re- 
oeived  from  them  In  our  learch  through  the 
ncord  for  the  substantial  question*  to  bedeter- 
niineal  We  may  also  add,  that  our  embamua- 
ment  has  been  inrfCMWd  by  the  couideratioD 
that  the  case  la  one  ot  no  amaU  moment,  involv- 
iag,  aa  It  does,  on  the  one  hand,  the  life  of  a 
citizen,  and  on  the  other,  the  queation  whether 
the  judicial  tribunals  of  a  State  have  denied  to 
a  prisoner  rlsbts  guuautled  by  the  Constitution 
of  the  United  Stales.  Whether  the  record  be- 
fore us  sbons  auch  a  denial,  we  will  now  pro- 
ceed tn  inquire. 

John  Biuh,  a  citizen  of  African  descent,  was 
indicted  in  18T0  in  the  Circuit  Coun  for  Fayette 
County,  Kentucky,  for  murder.  Upon  his  first 
trial,  the  Jury,  as  was  stated  by  counsel,  being 
unable  to  agree,  were  discharged.  At  the  next 
trial,  he  was  found  guilty  and  was  condemned 
to  suffer  death.  Upon  appeal  to  the  Court  of 
Appeala  of  Eentucky,  that  Judgment  waa  re- 
versed and  n  new  trial  waa  ordered  for  errors 
committed  by  thecourt  of  original  Jurisdiction: 
Jim,  in  ne^ecting  to  Inabuct  the  jury  as  to  in- 
vduntary  manslau^ter,  as  distinguished  from 
mnrder,  the  evidence  being  auch  as  in  author- 
ize the  Jury  to  find  the  accused  guilty  of  either 
offense;  teeond,  in  the  definition  of  malice  given 
to  the  Jury;  (AinI,intailingpropOT]y  toinstruct 
the  Jury.whtfber  the  death  of  the  deceased  was 
neoeeaarily  or  probably  caused  by  tbe  wound  or 
enauedfrom  scarlet  fever  nesUgaitly  communi- 
cated by  her  phyrician.  Bum  v.  OBnuaonveaitA, 
•n  Ky.,  2C8. 

Upon  the  return  of  tbe  case  to  the  Inferior 
Btate  Court,  the  accused,  as  we  infer  from  the 
record,  filed  a  petition  for  its  removal  Into  the 
dzcuit  Court  of  the  United  States.  That  peti- 
tion, we  are  Informed  by  counsel,  was  nled 
Hay  U,  1860.  It,  however,  la  not  In  the  rec- 
ord. We  assume  that  it  waa  baaed  upon  sec- 
tiou  041  of  the  Revised  Statutes  of  the  United 
States,  which  authorizes.  In  general,  the  remov- 
al into  such  court  of  any  cnminal  prosecution, 
oonunenced  In  a  State  Court  for  any  cause 
whatever,  against  any  person  who  is  denied  or 
cannot  enforce  in  tlie  Judicial  tribunals  of  tbe 
State,  or  In  the  part  of  tbe  State  where  the  pros- 
ecution la  pending,  a^  right  secured  to  him  by 
any  law  providing  ^r  the  equal  civil  rights 
of  citizens  of  tbe  United  States,  or  of  all  per- 
sona within  their  Jurisdiction.  Tbe  record, 
however,  does  state  that  copies  of  all  the  pro- 
oeedinga  in  tbe  Inferior  State  Court  were  Died 
by  the  accused  in  the  Federal  Court,  and  that 
be  was  brought  before  the  latter  tribunal  upon 
writ  of  liabea*  tarjm*  addressed  to  the  juler 
having  him  in  custody. 

On  the  IBth  day  of  October,  1680,  the  accused 
by  bis  counsel  moved  in  tbe  Federal  Court  tbat 
the  trial  proceed.  That  motion  was  denied,  and 
the  reaponse  bv  tbe  Jailer  to  the  writ  of  ^o&au 
eerptLt  waa  adjudged  to  be  InsuRlcient.  The 
reasons  which  controlled  this  action  are  set 
forth  in  the  following  order; 

"And  it  appearineto  thecourt,  from  tbe  tran- 
script of  tbe  record  heretofore  filed,  that  the  In- 
dlebnent  berelnwas  found  by  BgnmdIuiT .sum- 
moned under  and  in  accordance  witti  toe  pro- 
vinons  of  section  1,  chapter  S2,  General  Statutes 
of  Kentucky,  which  ezcludea  all  other  than 
See  1?  Otto. 


white  citizens  from  being  nunnMUied,  or  seir- 
Ing  thereon,  tbe  court  is  of  opinion  that  said 
law  is  a  violation  of  the  14th  Amendment  to 
the  Constitution  of  tbe  United  States,  and  oi^ 
den  said  indictment  quashed. 

The  maiahal  of  the  court  iamdered'toretam 
tbe  said  J(dm  Bush  to  Lezlogton,  Koibicl^^. 
Biwedily  as  poasible,  and  there  reUue  him.  He 
will,  however,  before  setting  him  at  Ubo^  no- 
tify tbe  Commonwealth's  attorney,  or,  in  his 
abaence,  the  county  attorney,  or.  In  his  al>- 
•ence,  the  county  Jud^.  This  notice  shall  be  in 
writing,  statinE  the  time  and  place  of  his  re- 
lease, and  be  i^ll  report  his  action  to  this  court. 

Tbe  defendant  excepts  to  so  much  of  this  or- 
der as  requires  bis  return  to  Lexington,  Ken- 

The  BCcnaed  was  subaequently  re-arrested  t^ 
the  state  authorities,  and  a  new  indlctmentwai 
returned  for  the  same  oflenae.  AttbeTermot 
the  court  held  on  the  6th  of  December,  1B80,  he 
tendered  an  aflldavlt,  stating  that  "  On  the  4th 
day  of  February,  1879,  the  grand  Jury  of  Fay- 
ette County  returned  into  tma  court  an  indict- 
ntent  charging  him  with  the  same  offense,  and 
upon  the  same  statement  of  facta  charged  here- 
in; that  he,  as  he  had  a  ririit  to  do  under  tbe 
d41atBectionoftheBevisedBtatute8of  the  Unit-  [1131 
ed  Stales,  filed  in  this  court  bis  petition  for  a 
transfer  of  his  case  to  tbe  United  States  Circuit 
Court  for  this  district  for  trial,  under  said  in- 
dictment; that  tbe  prayer  of  his  petition  wav 
granted  by  said  Circuit  Court,  on  which,  under 
Bald  slatule,  ell  further  proceedings  were  to 
ceaseforever;  tbat  the  jurisdiction  ofsaldUniled 
Stales  Circuit  Court,  to  which,  under  said  stat- 
ute, this  cause  was  removed  for  the  trial  td  th^ 
offense,  is  superior  to  and  in  eiclnalon  of  that 
of  this  court  and,  that  court  havinr  taken  Jurte- 
dlction,  Uiis  court  has  no  Jurisdiction  to  tir- 
tbe  same."  Copies  of  tbe  orden  of  the  United 
States  Circuit  Court  were  made  part  of  that 
affidavit.  Tbe  court  refused  Ita  permlialon  to 
file  such  affidavit,  and  to  tbat  ruling  tbe  ac- 
cused excepted.  Tbe  case  was  then  continued 
to  tbe  succeeding  February  T«rm,  when  a  spe- 
cial wnirt  issued,  commanding  the  sheriff  to 
summon  "  one  hundred  and  fifty  good  and 
lawful  juroTB  from  whom  to  select  a  Jury  for 
the  trial  of  tbia  (Bush's)  case."  But  at  that 
Term  the  jimsecutian  was  continued,  and  on 
Hay  10,  IBBl,  the  case  being  again  caUed  for 
trld.  the  sheriff  was  ordered  to  summon  "  A 
panel  of  seventy-five  additional  Jurors  from 
whom  to  select  a  Jury  for  the  trial  of  this  caae, 
and  In  executing  this  order  he  will  proceed  in 
bla  selections  without  regard  to  race,  color  or 
previous  condition  of  servitude." 

We  next  find,  in  tbe  record  of  proceedings  in 
tbe  State  Court,  under  date  of  Hay  IB,  1881, 
tbia  order: 

"And  afterwards,  at  a  Term  of  said  court  held 
for  said  circuit,  Hay  18,  1881,  the  Common- 
wealth came,  by  attorney,  and  tbe  defendant 
appeared  In  custody.  Tbedefcndantmovestbe 
court  to  tct  atide  un  indUtment  herein  agalnat 
blm,  because  there  waa  a  substantial  error  com- 
mitted to  bis  prejudice  In  tbe  selection  and  for- 
mation of  the  grand  Jury  which  found  said  in- 
dictment, In  Oiat  tbe  said  grand  iury  was  se- 
lected and  formed  in  violation  of  the  ConsUtu- 
tioD  of  the  United  States  and,  therefore,  is  un- 
constitutional, null  and  void  became  all  dllieni 
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<a  the  United  Btaua  and  Btkte  of  Kentucky,  ud 
rwldent  la  Fayette  Countj,  who  were  not  of 
the  claM  known  m  white,  itiou^  ell^ble  for 
mich  service,  were  excluded  from  the  Una  from 
which  atid  grand  Juiy  was  telected,  and  there- 
by the  rights,  priTileKea  and  Immunities  of  all 
such  dtizens  so  residing,  who  did  not  belonr 
to  the  clou  known  as  wute,  and  of  the  defend 
[114]  ant,  who  Is  not  white,  although  a  citizen  of  the 
United  States  «nd  of  Payette  County.Eentuckj, 
were  abridged  because  heand  thej  are  not  while, 
sod  on  aeeourU^  hit  and  f/ieir  ratt  and  color, 
Gontnry  to  the  doostltutloo  of  the  United  Stales 
and  the  laws  in  such  cases  made  and  provided; 
which  was  overruled  by  the  court,  and  defend- 
ant exceplB." 

The  accused  then  moved  to  set  aside  the  panel 
of  petit  JmoiB,  upon  grounds  set  forth  in  the 
following  order  entered  on  the  same  day: 

"  The  defendant  now  moves  the  court  to  tat 
atidt  t!ie  panel  of  petit  jwori  selected  and  sum- 
moned to  tij  him  herein,  because  there  was  a 
aubstantia]  error  committed  Ui  his  prejudice,  In 
thatuid  jurors  were  not  summoned  as  required 
by  law,  in  that  all  dtizens  of  the  United  Stales 
and  ^tate  of  Kentucky,  resident  in  Fayette 
County,  of  the  African  race,  of  which  there  :are 
very  many  eligible  and  qualified  to  serve  as  iu- 
Tore  inFayetleCounty.  and  to  which  race  this 
defendant  belong,  were  excluded  and  not  sum- 
moned by  the  officers  whose  duty  It  was  to  se- 
loct  and  summon  said  panel  to  serve  on  said 
panel  from  which  the  Jury  to  try  defendant  was 
to  be  selected,  but  omy  such  citizens  eligible 
and  qualified  which  belonged  to  the  class  known 
OS  white  were  selected  and  summoned  by  such 
ofHcets.  DefeDdantflledB;)«M<ton/o7-(/i0traiu- 
fer  of  thit  eau  to  the  dreuit  Court  of  t/ie  United 
State*  for  Kenivekg.  which  motion  was  over- 
ruled, and  defendant  excepts." 

The  trial  proceeded  and  the  Jury  returned  a 
▼erdictof  guilty  of  murder;  and.under  the  pow- 
crTestedlntbemby  thelawsof  Kentucky,  fixed 
the  punishment  atdeath.  AJudgment  having 
been  rendered  accordingly,  a  motion  for  a  new 
trial  was  made  and  overruled.  Upon  appeal  to 
the  Court  of  Appeals,  the  judgment  was  of- 

Thls  statement  of  facts  is  quite  sufficient  to 
Indicate  the  grounds  upon  which  we  rest  our 
determination  of  such  of  the  questions  raised  by 
the  osalgnment  of  errors  as  we  deem  it  neces- 
sa^  to  consider: 

1.  The  proposition  in  behalf  of  the  accused 
to  which  we  will  first  direct  our  attention  ia, 
that  the  removal  of  the  prosecution  under  the 
first  Indictment,  Into  the  Circuit  Court  of  the 
United  States,  although  the  indictment  was 
there  quaahed.operated  to  devest  the  State  Court 
of  all  Jurisdlctioa  thereafter,  under  anv  clrcum- 
tllB]  stances  whatever,  to  try  him  for  tne  crime 
charged. 

Such  a  construction  of  section  641  is  wholly 
Inadmissible.  The  prosecution  against  Bush 
coold  only  have  commenced  in  the  judicial  tri- 
bunals of  Kentucky.  The  crime  for  which  he 
was  indicted  is  an  oueosc  against  the  laws  of  that 
Stale,  not  agalnstlhose  of  the  United  Slates.  It 
la  not  one  oriKinally  cognizable  in  the  courts  of 
the  Union.  The  removal  of  theflrst  indictment 
Into  the  Federal  Court  was  competent  only  be- 
cause at  that  time  the  accused  was  denied  by  the 
Statutes  of  Kentucky ,ri^t«  secured  to  him  by 


the  Constitution  and  taws  of  the  United  Slates. 
And  when  the  Federal  Court  in  that  mode  ac- 
quired Jurisdiction  to  proceed  with  the  prose- 
cution as  if  there  commenced.  Its  antborily  was 
limited  to  the  trial  of  the  Indictment  so  removed. 
Thatcourthad.pending  the  prosecution  therein, 
the  same  power  over  the  indictment  that  the 
State  Court  could  have  exercised  had  there 
been  no  removal.  When,  therefore,  ihe  Federal 
Court,  in  the  exercise  of  the  discretion  which  it 
unquestionably  had,  quashed  the  indictment,  it 
waa  without  jurisdiction  further  to  proceed 
against  the  defeedani  for  the  crime.  He  could 
not  have  been  held  for  indictment  by  a  grand 
jury  in  that  court,  for  the  obvious  reason  al- 
~     \j  Huggesled.  that  bis  offense  v 


determine  whether  he  should  be  again  indicted, 
or  the  prosecution  abandoned. 

It  follows  that  there  was  no  error  in  the  or- 
der directing  the  prisoner  to  be  returned  to  the 
county  in  which  be  waa  originally  Indicted.  That 
course  waa  due. to  the  State  to  the  end  that  its 
authorities,  being  duly  notified,  might  take  such 
further  aclion  io  the  premises  as  was  expedient. 
U.  S.V.  McBratneij,  104  U.8.,624  rXXVI.,870]; 
CoUinan-f.  TCTin.,  97  U.  8„  018  [XXIV.,  1128]; 
U.  a.  V.  Cima.  1  McLean,  286. 

2.  But  it  is  contended,  upon  behalf  of  the  ac- 
cused, that  his  petition  for  removal,  filed  after 
the  second  indictment  was  returned,  should 
have  been  granted,  and  that  the  State  Court 
could  not  ihereafler  rightfully  proceed.  The 
petition  referred  to  la,  doubuess,  the  one  de- 
scribed In  the  order  of  Hay  IB,'  1B8I.  Bnt  the 
record  contains  no  copy  of  it;  nor  did  it  appear 
in  the  record  sent  to  the  Court  of  Appeals  of  [116] 
Kentucky.  The  same  queBllun  having  been 
raised  in  that  court,  it  replied  properly  that  "An 
inspection  of  the  petition  is  essential  to  deter- 
mine whether  it  contained  allegationa  sufflcient 

authorize  a  transfer,  and,  in  its  absence,  it 

ist  be  presumed  Itiat  it  waa  defective  in  the 
allegation  of  jurisdictional  facts  and,  therefore, 
that  the  court  below  did  right  to  disregard  it." 

But  there  is  another  and  diatinct  ground 
upon  which  that  petition,  assuming  that  it  was 
based  upon  section  G41,  was  propeny  disregard- 
ed by  the  Inferior  Sute  Court.  The  Couri  of 
Appeals  of  Kentucky,  in  CommonieeaWi  v. 
Jo/inson,  78  Ey.,  511,  decided  June  29,  1880, 
and  hereafter  more  fully  referred  to,  had  de- 
clared that  the  Statutes  of  Kentucky  excluding 
cttizena  of  African  descent  from  grand  and 
petit  juries  because  of  their  race  or  color,  was 
unconstitutional,  and  that  thereafter  all  officers 
charged  with  the  duty  of  selecting  or  summon- 
ing jurors  must  so  act  without  regard  to  race  or 
color.  That  decision  was  binding  as  well  upon 
the  inferior  courts  of  Kentucky  as  upon  all  of 
its  officers  connected  with  the  administration  of 
Justice.  After  that  decision,  so  long  as  it  waa 
unmodified,  it  could  not  have  been  properly 
said  in  adiance  of  a  trial  that  the  defendant  in 
a  criminal  prosecution  was  denied  or  could  not 
enforce,  in  the  judicial  tribunals  of  Kentucky, 
the  rights  secured  to  him  by  any  law  providing 
for  the  equal  civil  rights  of  citizens  of  tne  United 
States  or  of  all  persons  within  their  jurisdiction. 
The  last  indictment  was,  consequently,  not  re- 
movable Into  the  Federal  Court  for  trial  under 
section  641,  at  any  time  after  the  decision  in 
107  ,U.  S. 
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liege  or  Immunitj  of  the  accuwJ,  MCured 
niarantied  bj  the  Constitution  or  lawi  of  the 
united  States,  bad  been  denied  by  a  refusal  of 
the  State  Court  to  set  adde  either  that  indict- 
ment or  the  pane' 
loiMOiu  ruline  U 


power  of  the  Ugliest  court  of  the 

timatelr  by  that  of  this  court.  Va.  t.  SttM 
[ntpra];  Nealr.JM.  r«utmi]. 
[117]  3.  It  is  also  asngnea  for  error  that  the  court 
of  original  Jurisdiction  erred  in  overruling  the 
motion  to  set  aside  the  panel  of  petit  juron.  We 
have  aeen  that  the  ground  of  tJils  motion  wu 
that  the  petit  Jurors  were  not  selected  and  sum- 
moned as  required  by  law,  in  that  all  citizeas  of 
African  desosnt  in  the  coustr,  very  man;  of 
whom  were  ellsibleand  quallfled  '~  ~ 


sunimoniDgUiepetitlurorB,  and  that  only  white 
dtizena  were  aelectca  and  summoned. 

It  is  suSdeot  for  this  asBlgument  to  saT,  that 
the  motion  was  properly  ovOTruled,  for  tne  rea- 
son,amongBtothers,that  the  groundsupon  which 
It  was  rested  do  not  clearly  and  distinctly  show 
that  the  olBceca  who  selected  and  summoned  the 
petit  Juion  excluded  bom  the  panel  qualified 
adz^s  of  African  descent  iemuM  ^fA«)  r  7IMV  or 
telor.  It  may  have  been  true  thu  only  white 
dtixens  were  selected  and  sammonedi  yet  it 
would  not,  necessarily,  follow  that  the  officer 
had  violated  the  law  aiul  the  spedal  instruction 
given  by  the  court  "  to  proceed  In  his  selection 
without  regard  to  race,  color  or  previouK  con- 
dition of  servitude."  There  was  no  legal  right 
in  the  accused,  to  a  Juiv  composed  in  part  of 
bis  owe  race.  All  that  ue  could  rightfully  de- 
mand was  a  Jury  from  which  his  race  was  not 
excluded  Utaiut  of  their  eUor.  Va.  v.  Riixt 
[rapra].  The  allegation,  that  colored  dtizeni 
were  excluded  and  that  only  white  citlzeua  were 
■elected,  was  too  vague  ana  indefinite  to  coosti- 
whetb- 


■clected,  was  too  vague  ai 

tute  thebaaisof  anTnoui^  t^  the  court  whel 

cr  the  BberiS  bad  not  disobe;^  iis  order  byi 

lecting  and  summoning  petit  Juron  with  an  { 

tent  to  discriminate  against  the  race  of  the  i  _ 

oned.     This  motion  was,  therefore,  properly 

overruled. 

4.  But  the  most  important  question  raised 
\fl  Iheassignmentsof  error  is  th^  which  relates 
to  .the  overruling  of  the  motion  made.bef  ore  the 
trial,  to  set  asMe  the  Indictment  because  found 
by  a  grand  fun  selected  and  formed  upon  the 
basb  of  excluauDg  therefrom  because  of  their 
color  all  citizens  of  the  African  rac«  resident  In 
Fayette  County  and  eligible  for  snch  surice. 
^  In  several  cases  heretofore  decided  In  this 

HIS]  court  we  have  bad  oooarion  to  consider  the  gen- 
eial  qoesticm  whether  the  14tb  Amendment  and 
the  laws  paned  t^  Qxigrets  for  the  enforce- 
uent  of  Its  provisions,  do  not  Drohlblt  any  dis- 
crimination. In  the  selection  oigraod  and  petit 
jurors,  against  citlcena  of  African  descent  be- 
csuse  of  thrir  race  or  color. 

In  iftwj  T.  iW.,108  U.  8.,88e  [XXVI.,  870], 
we  said,  commenting  upon  ^ravder  v.  WtMt 
7a..  Va.  V.  Ami,  and  Ej:  parte  Fa.,100  U.S.. 
Sat  17  Otto.  U.  8.,  Book  37. 


808,  818,  8SS  [XXV..  »i.  WJ.  tm\,  that  a  de- 
nial to  citizens  of  African  descent,  beeauie  oj 
their  race,  of  the  right  or  privilege  accorded  to 
white  citiiena,  of  participating  as  Jurors  in  the 
administration  of  Justice,  Is  a  discrimination 
against  the  former,  in  consistent  with  the  Ameod- 
menl  and  within  the  power  of  Congress,  by  ap- 
propriate legislatioa,  to  prevent;  that  to  comp«l 
a  colored  man  to  submit  to  a  trial  before  a  Juiy 
drawn  from  a  panel  from  which  is  exdudea, 
because  of  their  color,  every  man  of  hia  race, 
however  well  qualified  by  education  and  char- 
acter to  discbarge  tlie  functions  of  Jurors,  Is  a 
denial  of  the  equal  protection  of  the  laws;  and 
that  such  exclusion  of  the  black  race  from  Ju- 
ries, because  of  their  color,  is  not  less  forbidden 
by  law  than  would  be  the  eiclualon  from  Juries, 
In  the  States  where  the  blacks  have  the  Inajority, 
of  the  white  race,  because  of  their  color. 

It  was  also  said  In  that  case,  that  "  The  pre- 
sumption should  be  indulgeij.  In  the  first  In- 
stance, that  the  State  recognizes,  as  is  Its  plain 
duty,  an  Amendment  of  the  Federal  Constitu- 
tion, from  the  time  of  its  adoption,  as  binding 
on  all  of  its  citizens  and  every  department  of  its 
government,  and  to  be  enfonwd  within  its  lim- 
its, without  reference  to  any  tnconslslent  pro- 
visions  In  its  own  Constitution  or  Statutes. "  IM 
U.  8.,  889  [XXVI.,  6711. 

But  it  was  further  said;  "KtAOU  Slate,  ttnet 


lavm  enacted  for  their  mforeemeTit;  or  had  its  Ju- 
dicial tribunals,  by  their  dedstons,  repudiated 
that  Amendment  as  a  part  of  the  supreme  law 
of  the  land,  or  declared  the  Acts  passed  to  en- 
force its  provisions  to  be  Inoperative  and  void, 
!  woiild  have  been  lust  ground  to  hold  that 
I  was  such  a  denial,  upon  Its  part,  of  equal 
civil  rights,  or  such  an  Inability  to  enforce  them. 
Id  those  tribunals,  as,  under  the  Constitution 
and  within  the  meanim;  of  that  [sec.  fl41.  R.  S.) 
section,  would  authoi&e  a  removal  of  the  suit  tllS) 
or  prosecution  Into  the  Circuit  Court  of  the 
United  States,"  108  U.  8.,  883  [XXVI..  672]. 
Again;  It  was  declared  that  a  denial  upon  the 
part  of  the  officers  of  the  State,  charged  with 
duties  In  that  regard,  of  the  right  of  a  colored 
man  "To  a  selertion  of  grand  and  petit  Jurora 
witboutdlBcrimiDatlonagBinst  his  race,  because 
of  their  race,  would  be  a  violation  of  the  Con- 
stitution and  laws  of  the  United  States,  which 
the  trial  court  was  bound  to  redress.  As  said 
by  us  in  Va.v.  Rite*,  'the  court  will  correct  tbe 
wrong,  will  quash  the  Indictment  or  the  panel; 
~~  if  not,  the  error  will  be  corrected  in  a  su- 


Gulded  by  these  principles, we  proceed  to  In- 
quire whether  there  was  anrthing  In  th:  action 
of  tbe  State,  by  means  of  IcgislBtioa  or  other- 
wise subsequent  to  the  sdoptton  of  the  14th 
Amendment,  that  requires  us  to  hold,  as  matter 
of  law,  that  in  the  selecdon  and  formation  of  tbe 
grand  Jury  which  returned  the  last  Indictment, 
Uiere  was  such  a  discrimination  against  the 
plaintiff  in  error  because  of  his  race,  as  made  it 
the  duty  of  the  court  to  sustain  tbe  motion  lo 
set  aside  that  indictment. 


By  the  Revised  Statutes  of  EeDtucbf,  which 

ent  Into  effect  on  the  flret  day  of  July,  1868, 

and  were  In  force  when  the  14th  Amendment 


became  a  part  of  tbe  National  Conatltutlon,  no 
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one  wu  ooinpeteiit  to  serve  as  a  petitjuior  wbo 
wu  not  "ft  free  while  citizen,"  9  Bev.  Stat. 
Kf..  Stantoo'Bed.,T7i  and  none  except  eitUen* 
could  serve  on  a  grand  jury,  2  Bev.  Btst.Ky. 
Stanton's  ed.,  TO,  77.  aj  tbe  same  stetutes  U 
was  provided  Uiat  all  free  white  persons  bom 
in  Kentucky  or  In  any  other  Btal«  of  tbe  Union, 
reridioE  in  that  State,  all  free  white  persons 
natursHxed  under  the  laws  of  tlM  United  States, 
residing  there,  and  all  persons  who  tiave  ob- 
tained a  right  to  citizenship  under  former  laws, 
and  every  child,  wherever  bom,  whose  father 
or  mother  was  or  shall  bea  citizen  of  Kentucky 
M  the  birth  of  such  child,  shall  be  deemed  ciu- 
lena  of  that  SUle.  1  Rev.  Stat.  Ky.,  Stanton' 
ed. ,  238.  So  that,  bv  the  law  of  Kentucky  at  tb 
ttdoption  of  the  14th  Amendment,  no  citizen  o 
the  African  race  was  competent  to  aerve  as  a 
grand  Juror. 
[  1 20)  TheReTiaed  Statutes  ofKentucky  were  super- 
seded, certainly  as  to  the  selection  of  grand  and 
petit  lurors,  by  the  General  Statutes,  which 
were  formally  enacted  as  the  law  of  the  State, 
and  went  into  effect  on  the  first  day  of  Decem- 
ber, 1878.  These,  whilst  declaring,  in  con- 
formity with  Uie  14th  Amendment,  all  persons 
born  or  naturalized  in  the  United  States  and 
subject  to  the  jurisdiction  thereof , if  residing  in 
Kentucky,  to  be  citizens  of  that  State,  re-enacted 
the  disqualificntion  of  colored  persons  as  peUt 
luroa  and  idso  provided  that  "Ko  person  shall 
M  qualified  as  a  grand  juryman  unless  be  be  a 
white  citizen."  Oen.  Stat.  Ky.,  670.  And  in 
tbe  new  Criminal  Code  of  Practice  of  Kentucky, 
which  went  into  effect  January  1,  1S7T,  it  is 
expressly  provided  that  "The  tdeeting,  sum- 
moning and  impaneling  of  a  grand  Jury  shall 
be  at  frueribed  tn  tlie  Qeu.  Stat."    Sec.  101. 

It  tliuB  appears  that  the  Legislature  of  Ken- 
tucky, after  the  adoption  of  &e  11th  Amend- 
ment and  notwithstanding  the  explicit  declara- 
tion therein  that  "No  State  sbsll  deny  to  any 
person  within  its  jurisdictian  the  equal  protec- 
tion of  the  laws,"  twice  expressly  enacted  that 
no  citizen  of  the  African  race  should  be  com- 
petent to  serve  either  as  a  nand  or  petit  juror. 
And  these  re-enactments  c4  tbe  prior  laws  ex- 
cluding dtiiens  of  that  race  from  service  on 
grand  or  petit  juries,  remained  unchanged  by 
MglslatloD  in  that  Commonwealth  until  Uie^s- 
sa^  of  the  Act  approved  January  26,  1883, 
whereby  the  word  "white"  was  stricken  out  of 
the  sections  of  the  General  Statutes  prescribing 
tbe  qualifications  of  grand  and  petit  juiymen. 

In  this  connection  ft  is  necessary  to  recur  to 
the  case  of  CommoTUteaWi  v.  Johruon  deter- 
mined as  we  have  seen  in  the  Court  of  Appeals 
of  KentuckyontheSeihof  June,  1880.  In  that 


It  of  his  race  or  color."  The  learned  court 
then  proceeded:  "This  question  has  not  httn 
fieretoforf  patted  an  by  thii  court,  and  as  the  duty 
[121]  of  selecting  and  summoning  juries  is  devolved 
upon  merely  mioieterial  officers,  we  ought  (o 
assume  that,  in  performing  (heir  duties,  t/iej/ 
obeyed  the  itatute  at  ermeltd  by  tlie  Ltgitlatvre, 
and  that  they  excluded  colored  peraoTUjrom  tiit 
US 


jurybeeavtetheaatuttdtdartieiamtobeineom- 
petint  and.  consequently,  that  the  untellee  wa» 
deprived  by  the  statute  of  a  right  which  the  Su- 
preme Court  holds  is  secured  to  him  by  the  Con- 
stitution. 

But  tbe  word  '  white,'  as  found  In  our  jury 
laws,  being  rune  declared  to  be  no  part  of  that 
law,  it  will  beincumbent  on  all  offloers  charged 


summoned,  it  ou^t  to  be  presumed  that 
offlcers  did  their  duty,  and  Ignored  the  itat- 
10  far  as  it  is  herein  held  to  be  unconstitution- 


color;  and  when  Jurtos  are  Affw^fer  selected 
and  summoned,  it  o    "  '    '  .... 

the  offlcers  di"  "   ' 
ute  so  far  as  it 

al,  and  that  they  have  not  excluded  any  person 
from  the  Juir  on  account  of  his  race  or  color." 
78  Ky..  M». 
The  indictment  upon  which  the  plaintifl  In 
Tor  has  been  tried,  convicted  and  sentenced  to 
suffer  death,  was  returned  by  a  grand  jury  se- 
lected by  jury  commissioners  who  were  ap^int- 


of  the  grand  jnrore  so  selected  were  re- 
ported to  the  court  at  that  Term,  as  tbe  grand 
jury  for  tbe  succeeding  Term,  at  whlcb  the  in- 
'' '  upon  which  Bush  was  tried  waarr 


tucky.  re-enacted  after  the  adoption  of  the  14th 
Amendment,  expressly  restricted  Jury  commis- 
sioaets  in  their  selection  of  grand  jurors  to  white 
citizens.  Further;  they  were  selected  at  a  tim» 
when,  according  to  the  rule  announced  by  the- 
highest  court  of  Kentucky,  it  should  be  aSBumed 
that  the  offlcers  charge<l  with  the  duty  of  select- 
ing ^rand  juron  obeyed  the  local  statute  by  ex- 
cludmg  from  the  list,  because  of  their  race,  alt 
'tizens  of  African  descent. 
These  consideraliooB  bring  the  case  within  the 
principles  announced  in  iVm  v.  Ikt.  The  pre- 
sumption that  the  State  recognized  tbe  14tfa 
Amendment,  from  the  date  of  Its  adoption,  to 
be  binding  on  all  its  citizens  and  eveiy  depart- 
ment of  itsgovemment  and  lobe  enfoiccd  with-  IISS] 
in  its  limits,  without  reference  to  any  inconrist- 
entprovlslonsinitsown  Constitution  and  laws,  ia 
overthrown  by  the  fact  that  twice,  after  tbe  rati- 
fication of  that  Amendment,  the  State  enacted 
laws  which  in  terms  excluded  citizens  of  Afri- 
3  descent  because  of  their  race,  from  service 
grand  and  petit  juries.  It  was  not  until  after 
the  grand  jurors  who  returned  the  indictment 
igainst  Bush  bsd  been  ttUfted,  that  the  highest 
:ourt  of  Kentucky,  speakingwUhanlborltyfor 
ill  the  judicial  Iribunals  of  tluit  CommooWMlth, 
declared  that  the  local  statntea,in  sofarasth^ 
excluded  colored  citizens- from  grand  and  petit 
juries  beCBoseof  lhelrrace,wen:inconflictwith 
Ihe  National  Constitution. 

But  upon  this  branch  of  the  case  the  argument 
by  counsel  for  the  Commonwealth  of  Kentucky 
is,  that  the  record  does  not  show,  by  a  bill  trf 
exceptions  or  otherwise, that  any  proof  whatever 
was  offered  in  support  of  the  motion  to  set  aside 
the  indictment;  and,  consequently,  that  In  dia- 
posfn^  of  that  motion,  as  presenting  Nmply  a 
question  of  law  arisingupon  the  face  of  the  local 
statutes,  tbe  presumMion  is  Ibat  the  jury  com- 
missioners in  their  selection,  al  Hay  Term,  1880, 
of  the  Fayette  Circuit  Court,  of  gtud  Juidts  for 

D,;;,„.„C0fl"''-»- 


BCBOBBB  T.  SkUOMAI. 


tbtmkn,  dicrmrded  the  Statutes  of  Eentuck  v. 
Tbe  force  of  thia  podtioD  wouM  be  greatJT 
■trengUiened  if  tbe  record  fumUbed  my  evi- 
dence that  tlie  court  gave  (o  thow  commissioD- 
ennicb  inatructionSMweregiTeutotheBheriff 
in  Hay,  1881,  when  that  officer  wasrequired  to 
•elect  and  summon  petit  Jurors  for  tlic  trial  of 
Boab.  We  are  of  optnioQ  that  tbe  rule  an- 
nounced by  tbe  Court  of  Appeals  in  Chmmon- 
w«alth  V.  Johntan  la  consisteiit  wltb  aound  lea- 
aon  andpublicpoligy;aDd,  la  conformity  there- 
vritb— in  the  absence  of  any  evidence  UuU  the  ae- 
tocUoD  of  grand  Jurors,  m  Hay,  1880,  was  in 
bet  made  without  discrimination  ag^nst  col- 
ored dtteena,  becauee  of  their  race— it  alionld 
lie  assumed  that  the  jury  conunisaioners  then  ap- 
poinud  followed  the  Statutea  of  Kentucky  so 
fares  tbe^  reetilcled  the  selections  of  granaju- 


quently ,  that  the  Court  of  Appeala  of  Kentucky 
erred  m  affinning  its  Judgment. 

The  judgment  tf  the  Otnirt  of  Appeai*  <^  Ken- 
tutk^i  u  rmertei  and  Vie  eaaee  remanded  to  Oiat 
(VHrt,  to  be  Ihenee  remanded  to  the  Fitgetle  Oireuit 
Omrt,  teith  i^reeHtmi  to  teiatidetlieindielment. 

Mr.  JuiUee  Flald  adheres  to  the  views  ex- 
pceaaed  by  him  in  his  diMeuting  opinions  in  3e 
parte  Va..  100  D.  8.,  MO  [XXV.,  080],  and  in 
Wiv.  Del.,  103U.8., 898  [XXVI.. 6741;  and, 
therefore,  diwenta  from  the  Judgment  in  tlus 
caae. 

Mr.  Chitf  Jiutiee  Wait*,  with  whom  con- 
rurred  Mr.  Juttiee  Gray,  dissenting: 

I  am  unable  to  concur  in  this  Judgment.  In 
my  opinion,  it  la  not  to  be  presum^  that  the 
courts  or  the  officers  of  Kentucky  neglected  or 
refused  to  follow  tbe  rulings  in  iilrartder  v,  W, 
Virginia  [XXV.,  664].  after  the  judgment  lu 
that  case  was  pronounced  by  this  court.  The 
Court  of  App«xla  promptly  recognized  the  au- 
thority of  tbat  case  and,  in  tbe  abeence  of  any 
proof  to  the  contraiy,  it  seems  to  me  we  must 
aaaume  the  inferior  courta  also  did. 

True  oopr.    Tett : 

James  B.  HoKennej',  Clerk,  Bup.  Court,  tT.  S. 


EDWARD  BURGESB,  I^.  in  Rr.. 

JESSE  8ELI0HAN  bt  ix.,  Ezra,  of  JoeSFH 
StuauAX,    Deceased. 

(Bee  &  C.  IT  Otto,  a>-S8,) 

Jjiabili^  eftlodc/iolder*— parol  proof— holder  itf 
HoeJe  at  teevrity—MUtouri  ttec%iiim»—^uri»- 
dieUon  ^  SUeral  Gmrte  ttate  deeinont— 
mite  of  vrooertr  rule  in  Ftdenl  Ooarl^— 
I  Slate  Comit— judgment  bg  em- 


•Br  a  eiMate  of  HIbboutI,  stookhoiaen  of  ■ 
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skahaUbeoonaidered  ■•  hold- 
wand  liable;  and  Ae  eatatea  and  fundi  hi 

" iiton.  Mo.,  shall  be  liable.    BiM, 

»  whosnatook  <tf  a  oorporaut-n  la 

, lal  BBouritr  by  the  corpotaUcn 

_  are  within  the  eiemptloii  o(  tlie  statute  i 
I.  That  oertlflcatea  of  tbe  stock  absolute  on  tbeir 
face,  loued  to  a  creditor  u  collateral  lecurltf,  or  In 
trust,  may  be  ■bown  to  t>e  so  beJd  by  erldence  in 

[L  ihtkl  the  holder  ot  such  Mock  ss  collalenl  ■»■ 
ourltv,  or  In  tnut,  tbougb  he  vote  on  such  ttcck.  la 
not  IberebT  estopped  from  EbowlDH  tbat  the  stock 
bekmsB  to  the  compaD]'  and  not  to  bfm.  and  tbathe 
onlr  holds  It  as  collateral  securit)'. 
4.  "Hie  Supreme  Court  ot  UlsBourl,  after  the  trani- 

-"" 1  and  after  tbe  circuit  oourt  bad  decided 

J . ■■— "-negatoattbefanie 

icr  plalntlS,  hold- 

In  the  statute  decs 

extend  to  peiaoDS  reoetvloK  stock  as  collaletal 

securiw  bom  tbe  corporatlcD  liaelt;  and  th»  de- 


^.vunv  j  Kcfo,  mat  i 

thedecWonottbel 

6,  Tb«  ~--       ■  - 

dIotloD 


ot  tbe 


ctokn  belnB  urged  as  conclusive 

Couita :  Acid,  tbat  this  court  Is  not  uiuna  lo  louow 

.,._  .__. ..1 Court  In  Bucb  a  case. 

baveen  IndependentJuHa- 

ttaa  admlnktratlon  cf  state  lans  In  csiea 
Detween  iilliamii  of  dUterent  Btalee,  co-ordinate 
wttta  and  not  subordinate  to  that  ottbefi"'"-'""^^ 
and  are  bound  to  eawolse  tbeir  own  Ju' 
the  meatilna  and  effect  of  those  laws. 

a.  But  since  (be  ordinary  admlnlstTL 
law  la  canted  on  by  tbe  State  Courts,  II 

happens  tbat.  by  the  course  cf  tbeir  de , , 

tain  rules  are  establtobed  which  become  tulca  ot 
proport/ and  action  In  tbe  Etate,  and  have  all  Ibeef- 
tectoflaw,  espedali;  wlthreeardtotho  tawortnl 
estate  and  the  cons&nctlon  of  State  CoDttlluilcni 
andstatutea;  such  established  rules  tiv  slvBya  re- 
garded bf  the  fMeial  Courih  no  Ictr  than  b;  the 
state  courts  tbemaelves,  bs  authoritative  declara- 
tions of  what  the  law  Is. 

T,  But  where  tbe  law  has  not  been  thus  settled.  It 
la  tbe  rigbt  and  duty  of  tbe  Federal  Courts  to  eiei^ 
else  the&  own  judamcnt ;  as  they  slco  alwayi  do  In 
reference  to  tbe  doctrlnea  ot  commercial  bw  and 
oenenl  Jurisprudence ;  and  when  contracta  and 
tnuuactloni  have  been  entered  Into  and  r1(h(eba*e 


dslons,  oi . .. 

sute  tribunals,  the  Federsl  Courts  properly  rt.,... 
tbe  right  to  adopt  tbeir  own  Interpretatlan  of  tbe 
law  appUcable  to  the  ease,  although  a  different  In- 
torpre&tlon  mar  be  adopted  by  tbe  State  Courti  aft- 
er such  rlKbts  have  accrued. 

s.  Tluteven  In  such  caaes,  fortbecpke.of  barmcny 
and  I.^  avoid  coQtuBlon,  the  Federal  Cuurlsvlll  lean 
towards  an  agreement  of  views  with  tbe  Btata 
Courts  if  tbe  question  seems  lo  them  balanced  with 

S.  Acting  on  these  prlnolplea  of  coroftr,  tbe  courta 
of  the  Unlled  Btates,  without  aacriacing  tbeir  own 
dignitr  sa  independent  tribunals,  endeavor  to  avoid, 
and  lu  most  cases  do  avoid,  any  unaeemly  conflict 
wtth  the  well  considered  decWona  of  the  Slate 
Courts, 


)f  their  duty  not  tc 


..idepent 

Itmiabtbeauppoaed  would  be  unaffected 

by  local  ptejndleee  and  sectional  views,  it  would  be 

aderellAlon  of  tt'- • ' '-'- 

~endent  Jul* 

us  adJuiUc 

11.  A  Judfmenl 
mouD^  auueot 


not  forecTcaed  by  prevl- 

ed  tiy  eonseot  tor  a  specUlo 
,  credllawblcb  the  defendant 
t  tor,  la  aood  aa  between  tbe 

tbelrpilvka. 

[No.  188:] 
^rvued  Dee.  li,15,  isat.  Decided  Jan.  19, 1883, 


DO  peraon  boldiajt  atoA  aa  ooUateral  securltr,  dull 
be  peraenally  aubject  to  lach  liability,  but  the  per- 

■Head  notaa  by  Mr.  Aattcc  BKanur, 
8w  17  Orra 


deed  and  dmlH  inraraed  bv  lex  rel 
0  Clark  v.  QnOiam,  U  C.  B.  A 
to  Ehneadorrf  v.  TayltK,  tt  IJ.  S. 
uX«  to  Darby  v.  Mayer,  SS  n.  B.  {H 
■Mle  to  Jaoiaon  v.  Chew,  M  D.  8. 
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Thli  action  was  bfouf^t  In  the  court  below, 
bjr  tbe  plaintiff  in  error,  to  charge  the  defend- 
ftnts,  ae  atockboldera  of  the  Memphis, Carthage 
and  Norihweatem  Railroad  Company,  with  a 
judgment  debt  due  from  said  company. 

A  Jury  having  been  waived  and  the  caee  sub- 
mitted to  the  court,  the  trial  resulted  in  a  Judg- 
ment in  favorof  thedefeod&nts.  Whereupon, 
tbe  plaintiff  sued  out  this  writ  of  error. 

The  case  is  fuUy  stated  by  the  court 

jr«wr«.  Benjutia  B.  Brlstow,  Jobn  P. 
BlUa  and  Jote^  Bbippen,  tor  plaintiff  in  error: 

Since  the  decision  of  this  case  at  the  circuit, 
the  highest  court  in  the  State  has  decided  that 
tbe  aiusouri  Statute  does  not  include  one  In  the 
position  of  the  defendant,  among  those  exempt' 
«d  from  personal  liability  as  shareholders, 

Oritttold  T.  SOigman,  72  Mo.,  110;  Filter  v. 
JWwman,  T5Mo.,18. 

Tnls  construction  of  the  Missouri  Statute  by 
tbe  highest  court  of  that  State  Is,  under  familiar 
rules,  conclusive  upon  this  court 

"This  court  follows  the  adjudication  of  the 
highestcourtof  the  State,  in  the  construction  of 
its  statutes.  Its  interpretation  ia  accepted  as 
the  true  interpretation,  whatever  may  be  our 
opinion  of  its  original  soundness." 

Fairfifia  v.  Gallatin  Co.,  100  U.  S.,  47,  52 
(XXV.,  5«,  5«);  Moore*  V.  Bank.  IM  U.  8., 
835  (XXVI.,  870). 

There  are  caaea  involving  questions  of  munic- 
ipal bonds,  in  which  this  court  has  hdd  Itself 
Minnd  to  follow  state  deddoos  as  to  the  validity 
of  tbetxmd. 

Veniee  t.  Jfunfoot,  98  U.  8..  601  (XXIH., 
685);  Kn*  fl/wM  V.  7'afco«,19  Wall.,«77(86  U. 
8..  XXIL,  238);  OteoUv.  SupercUort.  IGWall., 
689(83  U.  S.,XXL,  886). 

These  cases  are  placed  upon  the  ground  that 
the  qu^OQS  involved  are  general,  not  sbttuto- 
ry.  They  are  not  applicable  here.  In  Orit- 
wald  V,  Setigman,  ivpra,  the  precise  question 
considered  wns,  whether  or  not  the  statute  ap- 
plied to  tbe  facts  there  presented.  The  question 
was  purely  one  of  statutory  coDsiruclion. 

The  Blockholders'  liability  attaches  to  the  In- 
dividual in  whose  name  sharea  of  Block  actually 
stand,  no  matter  in  what  capacity  or  under 
what  circumstances  such  shares  may  be  held. 
.  Tnbiloock.  91  U.  8.,  46  (XXIIL, 


BZ8), 
ThUls 


--Islsalsothe  rule  where  the  shares  are  held 
merely  as  collateral. 

PaUman  v.  Uplon,  96  U.  B„  828  (XXIV., 
818);  San*  V.  One, 99  U.S., (638 XXV,,  448); 
Whedoek  v.  Kott,  77  Dl.,  296, 

This  Is  also  tbe  rule  where  the  shares  areref;- 
Istered  In  the  name  of  one  individual,  who,  in 
f  act,holds  them  under  a  secret  trust  for  another. 

Thompson,  Liability  of  Stockholdera.  sees. 
177  and  178;  MilchelTt  Cam.  L.  R.,  9  £q.,  863; 
Btaeer  v,  Flaek,  80  N.  Y.,  64;  Sfuilinaton  v. 
Mxelanii,  03  N,  Y.,  971; Bank  y. Bum/iam.n 
Cosh.,   183. 

As  against  creditors,  the  same  Ilabilltv  Is  In- 
curred liy  anyone  who  acta  as  a  shareholder, 
even  witnout  actual  registry  or  without  actual 
4>waerahip  as  against  the  corporation  or  others. 

8m  the  Uplon  Ckuu  above  cited. 
Bank  v.  Cbao  <«upra);  Sh^fflttd  E.  On.  v.  fftwd- 


oede,  7  Hees.  &  W.,  674;  Cheltmham  R.  Co.  t, 
Daniel,  3  Eng,  Ry,  Cas,,  728;  J!Kpart«  Bsslnr, 
2  Hacn.  ft  G,,  l-^t ;  CAow  v.  Bank.  IS  Pick., 
564,  669;  Bank  v,  Bumham.  11  Cudi.,  1S8; 
Lant  T.  BrmwiTtl,  80  Conn,,  666,  670;  ASaeiia 
V. .!{tonn,6Hill,  iSlA;MaaerofSteipfO(M^Bank, 
23  N.  Y..9,  17;aiy#v.  fi,  B.  0>.,V&W..hi% 
MtHim  T,  Vnieeler,  45  Pa. ,  82;  Hai/aood  PUmk 
R.  Co.  V.  Bryan,  6  Jones  (L,),  82. 

This  ground  of  liability  is  sound  upon  prin- 
ciple aa  well  aseBtablishea  by  authority. 

It  is  based  upon  two  leading  doctrines  of  the 
law  :  1,  estoppel  by  conduct ;  and  3,  electica 
between  inconnstent  podttons. 

See,  authorities  above  cited.  • 

Mettn.  tmmmt  O.  Brokdh«ad.  Jo««ph 
B.  Choat«  and  B.  H.  Harding,  for  defendants 

Was  thedefendanta  stockholder} 

Plaintiff  claims  thai  defendant  was  a  stock- 
holder because  a  certiflcate  of  slock  was  issued 
to  the  firm  of  J,  &  W.  Seliirman  Sc  Co. ,  absolute 
and  unconditional  on  its  face  and,  therefore, 
that  tbe  defendant  is  estopped  from  denying 
that  he  held  it  in  any  other  way  than  asowner, 
and  that  he  cannot  be  permitted  to  show,  by  ev- 
idence aliunde,  that  he  really  held  it  in  trust 
or  as  a  pledge  or  in  escrow.  We  submit  thai 
the  decuions  are  so  uniform  to  the  contrary, 
that'  this  can  scarcely  be  now  considered  am 
open  question. 

MeMaban  v.  Jfiuy.  SI  N.  Y.,  1S5-161;  R.  B. 
Co.  V.  SImn,  31  I11..9e-9e;£(iMnipv.  Eneekmd, 
46 Barb., 482438;  JflBMv,  J?.  R  Cfa.,a3N.  H.. 
644. 

Brtuppel  in  pait  consists  in  doings  or  sayings 
by  a  party, by  which  he  designedly  induces  an- 
other one  to  alter,  iqjuriously  to  himself,  bia 
previous  condition.  The  foflowing  well  con- 
sidered coses  give  the  full  extent  of  the  doc- 

Bntun  V.  IFAwtor,  17  Conn,,  8*5;  Kinnej/  v. 
¥am»BOTVt,  17  Conn,,  8S6;  RangeUy  v,  Spritw, 
21He,,  130;  (Tummttwir.  T^«A<ter,  43  Me,.l9S; 
HaiMv.aiBi,44N,H„  174;  KetchumY.  Dun- 
can,  96  U.  8„  666  {XXIV..  871). 

On  questions  of  the  construction  of  the  Con- 
stitution or  peculiar  statutes  of  a  State,  the  Fed- 
eral Courts  acquiesce  in  the  settled  decisions  of 
the  courts  of  last  resort  of  the  State  in  qitea- 
tion,  hut  nol  on  a  question  of  general  law  or 


ent  of  the  decisions  of  the  State  Courts,  and 
only  to  be  influenced  by  them  according  to  tbe 
force  of  the  reasons  upon  which  they  are  based. 

The  mere  fact  that  a  olause  of  a  stale  statute 
Is  incidentally  involved,  is  not  enough  to  im- 
part to  a  judgment  of  the  State  Courts  peculiar 
sanctity  or  authority  in  regard  to  the  queation 
when  raised  in  the  Federal  Courts. 

Vmiaiy.  iiurdoek.  03  U.  8.,  SOI  (XXIH., 
685) ;  An*  Orote  v.  TokoU,  19  Wall.,  677  (86 
U,  B,,  XXII.,  388);  Olcott  v.  Supemitort,  1« 
WaU.,  689(88  U.  8,.  XXI.,  886). 

This  is  as  much  a  question  of  general  juris- 
prudence as  any  question  of  commercial  law, 
and  the  dedsions  of  this  court  in  very  recent 
cases  have  emphatically  asserted  lis  right  to  an 
Independent  decision  upon  its  own  Judgment, 
notwlthatanding  tbe  decisions  of  the  courts  of 
the  State  where  the  controversy  arose.     

B.  R.  Co.  w.  Bank,  102  U.  8.,  14  (XXVL, 
103  U.  & 

D,g,tza:Jb.GOOg[e 


ffl):  OofMv.  Bank.WOV.  8.,  S9ft(XXy.,S89); 
SwirtT.  TtaWB,  WPet.,  1. 

'fte  dM^onsinHlaaonri,  nlled  in)onbf  the 
plalntUI,  were  subsequent  to  the  decUou  of 
tbia  case  by  the  circuit  court 

And  la  this  connection  we  call  the  attention 
td  the  court  U>  the  doctrine  laid  down  by  It  In 
Peau,  V.  Pxk,  18  How..  699  (W  U.  8..  XV., 
080),  where  the  court  aaja  :  "  Nor  do  we  feel 
bound  In  anj  caae,  fn  which  a  point  is  first 
raised  In  the  courts  of  the  United  States  and  has 
been  decided  in  the  circuit  court,  to  reverae 
that  decision  contrary  to  our  own  convictions, 
in  order  to  conform  to  a  state  decision  made  in 
Uia  meantime.  Buch  decisions  have  not  the 
character  of  eatabtished  precedent  declarative 
of  the  settled  laws  of  the  State." 


This  is  an  action  brou^t  by  the  plaintiff. 
Burgess,  against  J.  &  WT  Seligmon  &  Co.  as 
■tocEholders  of  the  Memphis,  Carthage  and 
Northwestern  Railroad  Company,  imder  aaUt- 
iit«  of  the  Slate  of  Missouri,  to  recover  a  debt 
due  to  him  by  the  company.  Tho  pltintlff,  in 
his  petition,  alleges  that  on  the  5th  of  Novem- 
ber, 1874,  Judgment  was  rendered  in  his  favor 
against  the  corpontlou  by  the  DLstrict  Court  of 
Cherokee  County,  Kansas,  for  173,661,  which 
remains  unaatisBed;  that  in  December,  1S74,  the 
corporation  was  dissolved  and  that  the  defend- 
ants, at  the  date  of  the  dissolution  and  of  the 
judgment,  were  and  still  are  stockholders  of  the 
corporation  to  the  amount  of  96,000,000,  on 
which  there  isdue  and  unpeid  $1,000,000;  and 
be  demsnda  judgment  for  the  amount  of  his 
debt.  Joseph  Seligman.  the  principal  defend- 
ant, answered, denying  that  the  defendants  were 
ever  stockholders  or  subscribers  to  the  stock  of 
the  corporation;  and  setting  forth  certain  facta 
l"i  and  circumstances,  statedin  the flndings,  under 
which  the  stock  alleged  to  be  theirs  was  merely 
deposited  In  their  hands  by  the  corporation  in 
tru&t  for  a  temporary  purpose  by  way  of  collst- 
«b1  security,  to  be  returned  when  that  purpose 
was  accomplished. 

The  cause  was  tried  by  the  court  and  judg- 
ment was  rendered  for  the  defendants  au  certain 
findings  of  fact;  and  the  question  here  is,  wheth- 
er the  facts  as  found  are  sufflcient  to  support 
the  judgment. 

The  principal  facts  upon  which  the  case  must 
turn  are  substHUlially  the  following: 

The  Memphis,  Carthage  and  Northwestern 
Railroad  Company  was  a  corporation  organi — ' 
under  the  general  laws  of  Missouri,  with  an 
thorizcd  capital  of  $10,000,000.  On  the  lOth  of 
March,  1873,  a  contract  in  writing  was  entered 
into  between  thecorporation  and  J.  &W.  E 
man  &  Co.,  the  defendants,  which  is  set  I 
in  the  findings.  In  the  recitals  of  this  contract 
it  was  stated  that  certain  municipal  subscrip- 
tions. In  the  shape  of  bonds,  to  tlie  amount  of 
$845,000,  bod  been  obtained  In  aid  of  its  cnn- 


kl  necessary  to  completely  pre- 
thelron,  and  would  execute 
and  depoalt  wiHk  the  defendant*  ita  entire  issue 
of  fiiM  mortgage  bonds,  to  wit:  $fi,000,00O, 
and  a  majority  of  its  caidtal  stock  authorised 
to  be  Issued,  "  uid  stock  to  remain  in  the  con- 
trol of  said  party  of  the  second  part  (J.  &  W. 
Seligman  &  Co.)  for  the  t 
least"  Thelatleragtr--'- 
Band  tons  of  railroad  In 
patty'a  direction,  and  from  time  to  lime  to  make 
advances  of  cash  during  the  completion  of  the 
road,  not  exceeding  $300,000  (Including  the 
amount  paid  for  iron),  and  to  receive  Interest 
thereon  at  the  rate  of  seven  per  cent  per  annum 
until  re-imburaed  by  sale  of  the  bonds.  Tbey 
were  to  have  the  privilege  for  the  term  of  twelve 
moatha,  of  calling  any  pmtion  of  the  $S,000,000 
of  bonds  at  the  rate  of  seventy  cents  currency  [SS] 
and  accrued  Interest  leas  two  and  a  half  per  cent, 
and  if  more  bonds  were  sold  than  enough  to 
Iron  the  road,  they  should  advance  funds  to  pur- 
chase rolling  Mock,$a,000  per  mile,  tlie  balance 
to  remain  with  them  on  deposit  on  interest  at  the 
lUe  of  call  loans  to  pay  an  v  deficiency  In  net  mo- 
Ings  of  the  road  to  meet  demands  for  Interest  on 
Qie  bonds.  If  the  bonds,  or  part  of  them,  could 
t,  for  any  unforeseen  cause,  be  negotiated  dtir- 


advanced  by  them,  with  interest  at  the  rate  of 
seven  per  cent  per  annum  and  a  commission  of 
two  and  a  half  per  cent  on  all  bonds  returned. 
This  is  the  purport  of  the  written  agreement. 

On  the  first  of  May,  1873,  a  trust-deed  was 
executed  by  tbe  compeny  on  its  railroad  and 
appurtenances  to  Jesse  Seligman  and  John 
H.  Stewart,  trustees,  to  secure  the  company's 
bonds.  On  the  11th  of  Hay,  1872,  the  follow- 
ing resolution  of  the  directors  was  passed.  "  It 
is  ordered  by  tbe  board  of  directors  that,  in  mak- 
ing negotiations  for  monev  with  J.  &  W.  Sel- 
igman &  Co.,  certiflcalea  for  a  majority  of  the 
capital  stock  of  this  company  be  issued  to  the 
said  J,  £  W.  Seligman  &  Co.  to  bold  in  tmtt 
for  the  period  of  twelve  months,  and  that  such 
certificates  be  signed  by  the  preddent  and  aec- 
retary,  with  the  corporate  seal  of  thi«  company 
affixed."  A.  stock  certificate  for  00,000  shares, 
or  $6,000,000,  wu  accordingly  Issned  In  the 
usual  form  to  J.  &  W.  Sellnnan  A  Co.  This 
certificate  was  delivered  to  (be  defendants,  but 
the  court  finds  that  they  never  subscribed  for 
the  stock,  nor  agreed  to  do  so,  and  obtained  it 
only  in  the  manner  set  forth.  The  listof  Stock- 
holdere  on  the  slock  book  of  the  company,  re- 
quired by  law  to  be  kept,  contains  the  names  t>f 
certain  townships  which  contributed  aid  to  the 
road,  and  severd  individuals,  Including  J.  &  W. 
Seligman,  but  not  tbe  amount  of  shares  held. 
The  stock  transfer  book,  also  required  bv  law, 
contained  the  same  list,  with  date,  number  of 
shares  and  amount  cairied  out  opposite  to  each 
name.  The  nsme  of  J,  &  W.  Seligman  ap- 
peared therein  as  follows: 


tiie  right  of  way  obtained,  and  all  paid  for  by 
the  proceeds  of^said  subscriptions,  and  that  the 
company  now  sought  additional  capital  for  pro- 
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the  GODtract  of  March  14,  1872,  Joaepl    .   ^ 

Dao  BttomeT,  of  Bt.  Louis,  saw  and  exam- 
Ita  pntvidoiu.  and  a  few  dBji  after  told 
BuTgeM,  the  plaintiff,  of  the  contract,  aod  tbaC 
thereby  the  SellgmanB  were  to  have  coatro)  of 
the  road  and  of  the  Mode  and  bondi,  and  told 
BmgeM  It  would  be  well  for  him  to  have  a  talk 
with  Joaepb  BeUnoan  before  entering  into  con- 
tract with  the  ralliaad  for  ItacoDstructlon.  Bur- 
nes  accordfuglf  saw  Seligmau,.  and  lectiflea 
uU  the  followinK  cODTersatlon  ensued: 

"  I  told  him  I  had  been  cnnstructlnc  on  that 
Carthage  road,  and  that  I  onderBtood  he  was 
interested  In  the  road  now,  and  I  would  like  to 
talk  to  him  on  that  matter ;  that  this  company 
owed  me,  or  Ciumingham,  who  was  the  pres- 
ident .of  die  corporation;  that  he  owed  me  then 
le  money  for  work  I  had  done  between  there 


Kon  with  the  work  westw^,  and  we  will 
ve  ample  means  to  get  bold  of  the  local 
bonds.'  It  seems  Cunuineham  had  represented 
to  him  that  there  was  local  means  enougji  to 
grade  the  road,  and  he  auggeeted  to  me  then  that 
I  would  be  safe  in  going  on  and  enterine  into 
fadi  a  contract,  and  then  he  mentioned  that  be 
ttaoo^t  it  would  be  better  for  all  parties  If  the 
Toad  was  built  and  the  work  prosecmed  west- 

Afterwards,  on  June  14,  1872,  Burgess  en- 
tered into  a  contract  with  the  railroad  company 
for  the  construction  of  the  road  from  Carthage, 
Ho.,  to  Independence,  KsnnBH  He  immediato- 
1t  bcvan  wont  under  the  contract,  and  so  con- 
Ubued  until  Uie  fall  of  1879. 

The  bonds  cd  the  company,  to  the  amount  of 
$8H,000,  were  Issued  and  were  negotiated  and 
■old  br  J.  &  W.  Scllgman  &  Co.,  the;  them- 
■elrea  becoming  holders  of  over  |4(N>,0D0  there- 


The  stock  issued  to  them  was  voted  on  by 
proa^  at  two  successiTe  annual  meetings  for 
decnon  of  dlrectora. 

The  comnuiy  being  unable  to  meet  its  inter- 
est on  the  Donda,  the  road  and  property  were 
delivered  to  the  Imsteei  of  the  morteue  and 
■old  In  December,  1874,  and  Joeeph  Sengman 
and  Joriah  Hacy,  aa  a  bondbolden'  comimttee, 
became  puichaaeis  thereof,  and  the  railroad 
corporation  was  dissolved  In  conformity  with 
the  laws  of  lUssouri  about  the  aaroe  time. 

On  the  Gth  of  November,  1874,  Burgess  ob- 
tained Judgment  in  the  District  Court  of  Cher- 
okee County,  Kansas,  against  the  railroad  cor- 
poration for  work  and  moierlals  under  his  con- 
trsct,  for  the  sum  of  (78,681,  which  Judgment 
Tedted  that  It  wae  entered  by  agreement,  with  a 
•tipulation  that  It  would  be  entitled  to  a  credit 
of  the  amount  which  had  been  paid  by  the  rail- 
road company  to  eubcontractore  and  laborera 
of  the  plaintiff,  when  the  exact  amount  thereof 
■faould  have  been  ascertained  and  proper 
Touchen  f  umlsbed.  No  credits,  however,  were 
cUqed.  The  present  action  was  brought  to  re- 
cover the  amoont  of  this  jndgment 

The  flndinga  also  aet  out  Ue  contract  made 
by  Burgess  and  hb  associate  with  the  railroad 
company,  14th  June,  1872,  for  constructing  the 
road,  by  which  it  tpptarti  that  tbey  agreed  to 


same  Bbould  be  f  ul 
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case  here  by  writ  of  error. 

The  Btatutoiy  prOTision  upon  which  the  ac- 
tion is  f  oundea  is  the  32d  section  of  article  1  of 
the  Act  of  Missouri  relating  to  private  corpora- 
tions (1  Wagner's  Stat.,  ch.  ST),  which  deciarea 
as  follows : 


without  joining  the  company  in  such  suit,  and 
if  judgment  be  rendered  and  execution  satisfied, 
the  defendant  or  defendants  may  sue  ail  who 
were  stockbolden  at  the  time  of  dUaolution  for 
the  recovery  of  the  portion  of  such  debt  for 
which  they  were  liable." 

Bjf  aection  B  of  article  a.,  of  the 
ter,  it  is  enacted  as  follows  : 

"  No  person  holding  stock  in  any  such  com- 
pany as  executor,  odministralor,  guardian  or 
trustee,  and  no  person  holding  such  stock  as 
collateral  security,  shall  be  personally  subject 


chap.  j,e, 


)  any  liability  as  d  atockholdi 


_  .  „  and  shall  be 

liable  as  a  stockholder  accordingly;  ond  the  es- 
tates and  funds  in  the  bands  of  such  executor, 
administrator,  guardian  or  trustee  diall  he  li- 
able, in  like  manner  and  to  the  Kamc  extent,  as 
the  testator  or  intestate,  or  the  ward  or  pcrroa 
interested  in  such  fund,  would  have  been  if  be 
had  been  living  and  competent  to  act,  and  held 
the  stock  in  his  own  name." 

The  first  question  for  consideration  1b, whether 
the  plalntlirs  claim  was  established.  Be  relied 
on  the  judgment  recovered  by  him  sKainst  tbe 
corporation  In  Kansas.  It  is  contenoed  by  the 
defendants  that  this  Judgment  does  not  etlab- 
lish  any  debt  due  to  the  plaintiC.  But  we  think 
that  the  objection  is  not  sound.  The  judgment, 
as  against  tbe  corporation  and  Its  privies,  does 
establish  the  debt  namod  therein  as  due  to  the 
plaintiff,  but  subject  to  a  defeasance  for  such 
an  amount  as  might  be  shown  to  have  been 
paid  to  subcontractors  and  laborers  by  the  cor- 
poration. The  defendants,  as  well  as  tne  corpo- 


stood  valid  for  the  whole  amount,    _ 

for  the  pWntiff,  hut  for  the  defendants,  to  ehow 

that  any  such  credits  existed. 

The  next  and  principal  question  Is.whetbei 
J.  A  W.  BeUgman  &,  Co.,  or  J.  &  W.  Seligman, 
were  stockholders  of  the  Memphis,  Carthan 
and  Northwestern  Railroad  Company  withm 
the  meaning  of  the  taw.  Did  the  SO  000  sharei 
of  slock  bdong  to  them  t  Or  did  they  hold  it 
t^  way  of  trust  or  as  collateral  security  for  the 
fulfillment  of  tbe  comrany's  obligationi  in  re- 
lation to  the  bonds  f  The  courts  in  England 
and  some  in  this  country  have  gone  very  far  In 
sustaining  a  liability  for  unpaid  subscnptioni 
to  stock  aga'nBt  persons  holding  the  same  in 
any  capacity  wlutever,  whether  u  trustees, 
guardians  or  executors,  or  merely  "  " "-* — '  " 
lecnrity.    It  cannot  be  denied  t 
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cuea,  the  extmne  kngth  to  which  the  doctrine 
iua  been  puihed  has  opented  very  harshly;  and 
1b  CMei  m  whkh  the  corpontlon  llaelf  bw  no 
hut  Ti{[ht  to  enforce  pajmeot,  uhI  where  no 
bed  futh  or  fraudulent  intent  haa  intervened, 
it  may  be  doubted  whether  crediton  have  any 
better  right  unleaa  t?  force  or  some  ecpren 
Uon  of  a  atatute.    The  MiMouii  Btatale 


ligbt,  and  thoae  who  hold  it  merely  in  a  repre- 
aentative  capacltf,  or  a«  tnuleea,  or  by  way  of 
collateral  security. 

Upon  a  careful  examination  of  the  facts 
found  in  this  case,  we  do  not  see  how  a  reasoo- 
able  doubt  can  cxUt  tbat  the  Seliemans  held 
the  stock  in  question  as  trustees  andciistodisDS 
by  way  of  coU&teral  security  for  themscWes 
and  the  purchasers  of  the  liondB.  That  was 
dearly  the  intent  of  the  pariies,  declared  in 
almost  so  many  words ;  and  that  Intent  must 
prevdl  unless,  bT  some  inadvertency  in  carry- 
ing It  out,  the  Seligmans  have  been  unwitting- 
ly cau^t  in  some  legal  scare  of  which  the 
creditor;  can  take  advantage.  By  the  contract 
executed  between  them  aod  the  corporation, 
they  were  to  act  as  its  flnancial  agents  in  the 
disposal  of  its  bonds,  and  to  make  advances  of 
mooey  from  time  to  time  to  enable  tlie  com- 

Eny  to  get  the  necessary  iron  for  completicg 
road  and  equlpmeut  for  running  it.  The 
company  was  to  prepare  the  superstructure 
and  procure  the  ties  and  everything  UL-cessary 
by  way  of  prepamtion  for  laying  the  iron  down; 
and  was  to  do  this  by  means  of  the  resources 
it  had  already  secured,  and  expected  to  obtain, 
from  the  township  subscriptions.  In  order  that 
the  mortonge  to  oe  given  as  security  for  the 
bcmda  mikht  be  good  and  valid  for  that  pur- 
pose 1  ana  the  company  further  agreed  to  (f«- 
potH  with  Seligman  &  Co.  a  majority  of  Its 
capital  stock,  to  remain  in  their  control  for  the 
term  of  one  year  at  least.  The  reasonable  in- 
ference 1b,  that  this  deposit  of  stock  was  to  be 
niadc  for  the  purpose  alleged  in  the  defendant's 
answer,  Damely:asaecurJly  for  the  payment  of 
the  bonds,  and  to  enable  Seligman  &  Co.  to 
control  the  rorporstion  and  sec  that  its  affairs 
were  honestly  conducted  uud  the  cumiu^  prop- 
aly  applied.  The  resolution  of  the  directors, 
adoptea  for  carrying  out  this  agreement,  is  to 
the  same  purport  and  effect ;  it  directs  that.  In 
making  ne^tiatlona  for  money  with  Seligman 
&  Co.,  certificates  for  a  majority  of  the  capital 
stock  should  be  issued  to  them  to  hold  tn  pnut 
for  the  period  of  twelve  months ;  and  when  the 
•lock  waa  entered  upon  the  transfer  book  in  the 
name  of  J.  &  W.  Sdigmon,  it  was  characterized 
as  being  "  held  in  escrow." 

The  terms  used  may  not  have  been  strictly 
technical.  The  issuing  of  the  stock  in  their 
name*  mav  not  have  been  a  deposit  or  an  es- 
crow. In  the  strict  sense  of  those  words ;  but 
the  intent  is  very  clear,  that  the  stock  was  not 
to  be  regarded  as  their  stock,  but  as  belonging 
to  the  company,  though  in  their  namee,  and 
that  It  was  to  be  held  by  them  simply  aa  a  ae- 
curity.  They  never  subscribed  for  the  stock; 
they  never  became  Indebted  to  the  company  for 
it;  the  company  never  acquired  any  right  to  de- 
mand from  tbem  a  single  dollar  on  account  of 
It  Though  issued  in  form,  it  wu  only  issued 
See  17  Otto. 


I  q)eeUie  pniw 
for  a  limited 


In  a  aualilled  ■  , 

pose  by  way  of  collatervl  security  for  a    

period,  ana  was  returnable  to  the  companv 
when  that  purpoae  should  be  accomplished. 
It  seems  to  us  that  the  Selignuna,  in  taking  and 
holdlne  the  stock,  held  it  merely  In  trust  by 
way  of  collateral  security  for  themselves  a^ 
others,  and  that  they  were,  therefore, within  the 
express  exception  made  by  the  law  in  favor  of 
thoae  holding  stock  in  that  way. 

It  is  urged,  however,  that  they  are  estopped 
from  claiming  the  benefit  of  this  exemption  by 


their  conduct  in  being  represented  and  voting 
at  stockholders'  meetmea.  But  If  the  law  f 
lows  stock  to  be  held  m  trust  or  as  coUateral 


security,  wlUiout- personal  UablUty;  and  If,  ai 
we  suppose,  the  clear  effect  of  the  contract  wal 
to  create  such  a  holding  in  this  case,  we  do  not 
see  how  the  doctrine  of  estoppd  can  applv. 
The  only  partlea  to  compWn  would  be  tM 
other  stoctuiolders,  who  might,  perhapa,  com- 


Kin  that  stock  held  merelv  In  trust  or  as  co]> 
■ral  tfcurlty  is  not  entitled  to  participate 
with  them  in  the  privilege  of  voting.  But  from 
tbem  no  complaint  is  heard.  Crediton  could 
not  complain  ;  for,  on  the  hvpothe^  that  stock 
may  lawfully  be  held  at  all  In  trust  or  as  col- 


law,  the  cose  might  beverydifferent.  Undoubt- 
edly, It  has  been  neld  in  cases  innumerable,  that  [291 
actmg  OS  a  stockholder  binds  one  as  such ;  but 
that  u  where  the  law  does  not  allow  stock  to 
be  held  at  aU  without  Incurring  all  the  liabili- 
ties incident  to  such  holding.  The  present  ia 
on  action  at  law  baaed  upon  the  supposed  lia- 
bility of  the  defendontB  under  a  statute  which 
makes  the  distinction  referred  to,  and  which 
does  not  niake  all  stockholders  liable  india> 
criroinately.  We  think  that  this  makes  a  ma- 
terial difference.  If  the  defendants  can  show, 
as  we  think  they  have  shown,  that  they  are 
within  the  exception  of  the  statute,  the  statu- 
to^  liability  does  not  apply  to  them. 

It  is  by  no  means  clear,  however,  that  J.  A) 
W.  Seligman  did  not  have  a  right  to  vole  on  the 
stock,  even  as  against  the  stockholders.  When 
the  law  providea  that  if  a  person  holds  stock  aa 
a  trustee  or  by  way  of  coUateral  security  only, 
he  shall  not  be  personallv  liable  for  the  com- 

E SUV's  debts,  it  supposes  that  the  stock  shall  be 
oluen  and  that  the  pledgee  or  trustee  shall  be 
the  bolder.  If,  then,  the  law  Is  to  have  any 
force  or  effect,  the  mere  fact  of  holding  cannot 
be  set  up  as  a  bar  or  estoppel  against  proof  of 
themannerand  character  of  BU<£  holding.  And 
if  such  pledgee  or  trustee  may  be  a  bolder  of 
the  stock  in  that  character.  Is  he  bound  to  be 
peifactlv  passive  In  his  holding  T  He  will  not 
be  enti lied  to  any  dividends  or  profits.  It  is  true : 
or,  if  be  receives  dividends  or  profits,  he  must 
accoimt  theiefor ;  but  is  it  cerbdn  that  be  may 
not  lawfully  vote  on  the  stock  T  An  executor, 
administrator,  guardian  or  trustee  certainly 
may  vote ;  and  where  is  tlie  rule  to  be  found 
that  a  bolder  for  collatenl  security,  under  a 
law  which  permits  such  holding,  may  not  rote 
on  the  stock  so  held  without  losing  his  charac- 
ter as  a  mere  pledgee  f  But,  la  before!^  If  the 
pledgee  In  Toting  the  ttod  exceeds  his  rights 
as  such  pledgee,  H  cunot  have  tbe  diect  of 
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makiDg  tbe  stock  his  ovn,  No  one  Is  iDjuied 
ttud  no  ODe  can  complain  except  tbe  other  atock- 
holden  whose  riehts  are  invaded. 

The  line  of  aumoiitics  usually  quoted  to  show 
that  those  who  actually  hold  stock,  and  who 
manifest  a  voluntary  or  inteationa!  holding  by 
voUne  on  it,  or  receiving  dividends  or  other 
bencnt  from  it,  consists  mainly  of  casesin  which 
parties  have  been  held  as  corporators  or  assoei- 
Btes  as  between  themselves  and  the  corporation 
rSO]  or  Joint  stock  association,  and  as  such  inci- 
dentally liahle  to  the  creditora  of  such  compa- 
nies. Sir  Nathaniel  Lindsley,  in  his  able  treatise 
on  Partnership,  has  amply  discusBed  the  whole 
subject  upon  Uie  platform  of  the  Englia!!  de- 
cisions. His  fundamental  proposition  is  this: 
"The  type  then  of  a  member  orshareholderof 
B  company  is  a  person  who  has  agreed  to  be- 
come a  member,  and  with  respect  to  whom  ail 
conditions  precedent  to  ttie  acquisition  of  the 
rights  of  a  member  have  been  duly  observed 
"  ■  •  In  practice,  difflcultics  are  onlv  pre- 
sented where  this  standard  is  not  reacheC;  and 
the  important  question  really  is:  to  whateitent 
It  can  be  departed  from  and  membership  be, 
nevertheless,  constituted?"  (Vol.  1.,  p.  128.) 
He  then  devotes  many  pages  to  show,  by  ad- 


judged cases,  how  a  man  may  be  held  i 
norator  by  the  company  itself,  by  holding  h 

IS  such,  as  by  taking  dividends,  etc. 


Now,  in  the  present  case  the  relation  of  J.  & 
W.  SeliKuian  &  Co.  to  the  corporation  is  ex- 

Kessly  settlcil  and  Sxed  by  the  written  contract 
(ween  ihem.  We  havca'lready  examined  that 
contract  and  hiLve  shown  that  the  stock  issued 
by  (he  corporation  to  J.  &  W.  Seligman  &  Co. 
was  issued  to  them  only  as  tnistees  aud  by  wHy 
of  collateral  security.  The  proposition  (hat  the 
corporation  could  liold  them  as  subscrilwrs  to 
its  stock  would  be  in  [flat  dedance  of  the  con- 
tract in  wliole  and  in  every  part.  We  do  not 
know  of  any  iron  rule  of  law  which  would  pre- 
vent them  fiom  showing  this  contract  relation 
between  them  and  the  company.  It  is  the 
originand  foundation  of  their  whole  connection 
with  it.  The  sufficiency  of  the  evidence  lo  con- 
trol their  ((afuf  towards  the  company  is  another 
thing.  Its  competency  seems  to  us  free  from 
douhr.  When  examined,  it  shows,  as  before 
staled,  that  as  between  them  and  the  company, 
tile  latter  boa  no  claim  whatever  against  them 
in  relation  to  the  stock,  except  to  have  it  re- 
turned when  properly  required,  after  the  pur- 
nose  of  its  issue  had  been  accomplished.  It  be- 
]onp<  to  the  company,  andto  italone.  J.r&W. 
Seligmnn  arc  mere  trustees  or  custodians  of  it 
for  a  special  purpose,  that  purpose  being  col- 
lateral security. 
In  this  connection,  we  may  properly  refer  '- 


027,  which  was  a  cose  arising  upon  the  Mary- 
[91]  1*"^  Statute  from  which  that  oi  Missouri  was 
copied  BO  far  as  relates  to  the  exception  of  those 
lioldiDg  stock  in  trust  or  ns  collateral  securitv. 
That  was  a  suit  in  equity  broueht  against  stock- 
holders to  render  Iliem  liable  for  the  company's 
debts.  One  of  them,  liy  the  name  of  Tieman, 
had  loaned  money  to  tne  corporation  and.  as 
security  for  its  payment,  n  certificate  of  stock 
had  been  issued  lo  him.  After  its  issue  an  in- 
dorsement was  made  on  it  by  the  president  of 
the  corporation,  to  the  effect  that  it  had  been 


depoaited  with  Tieman  a«  collolenl  tecuiity  foi 
the  loan.  The  court  said: 

"TbecUtmorW.H.  Tieman  Is  for  $2,000, 
money  alleged  to  be  loaned  to  the  company  on 
the  8th  of  January,  i959.  But  It  Is  insisted 
by  the  appellees,  that  Tieman,  Instead  of  being 
a  non -stockholding  creditor.  Is,  according  to 
the  evidence,  a  stockholder,  and  as  much  liable 
as  the  Alberts.  We  do  not  concur  in  this  view 
of  the  relation  of  Tieraan  to  the  company.  la 
our  opinion,  his  claim  Is  for  money  loaned;  and 
the  stock  transferred  to  him  was  held  by  faim 
as  collateral  security  for  his  loan  and,  so  hold- 
ing It,  he  is  not  personally  subject  lo  any  lia- 
bility as  stockholder,  but  is  protected  by  the 
provision  of  the  12th  section  of  the  Actof  1852, 
ch.  888,  ■• 

A  similar  decision,  in  a  case  arising  upon  a 
Itkestatuiein  New  York,wBS  made  by  (he  Com- 
missioners of  Appeal  of  that  State  in  the  case  of 
MaeMaJum  v.  Juiiq/,  61  N.  Y.,  155.  The  New 
York  railroad  Act  of  1850,  as  amended  by  the 
Act  of  1864,  made  stockholdcra  liable  to  credit- 
ors of  the  company  for  the  amount  unpaid  on 
their  stock;  but  the  lllh  sectionof  the  Act  con- 
tained precisely  the  same  provision  as  that  la 
the  0th  section  of  the  Missouri  law,  tliat  no  per- 
son holding  slock  as  executor,  administrator, 
guardian  or  trustee,  and  noperson  holding  stock 
OS  collateral  security,  should  be  personally  sub- 
ject to  any  liability  as  stockholders:  imposing 
the  liability,  however,  as  the  Missouri  Lin  does, 
on  Ihc  pledger  or  eerlvi  qi'c  tnitt.  Macy  was 
sued  as  a  stockholder,  and  it  wasshown  on  tbe 
trial  that  the  stock  held  by  him  was  transferred 
to  him  as  collateral  security.  The  referee  re- 
fused to  give  any  effect  to  this  evidence,  hold- 
ing that  parol  evidence  could  not  he  received  to 
contradict  or  vary  the  Mriilen  assignments  or 
transfers,  which  were  absolute  in  form.  The 
Commisiionera  of  Appeal,  on  this  branch  of  the 
case,  said:  "In  this  he  erred.  It  is  always 
competent  10  show  that  an  assignment  or  con- 
veyance absolute  in  form,  was  only  intended  as 
a  security.  There  is  nothing  in  any  statute 
which  make!  the  hooka  of  the  company  Incon- 
tnivcrtible  evidence  of  ownership  of  stock.  A 
person  may  be  the  absolute  legal  and  equitable 
owner  of  stock  without  any  transfer  appearing 
upon  the  books,"  All  the  Judges  of  the  Com- 
mission concurred  In  this  opinion. 

We  do  not  well  see  how  any  different  concln- 
ston  could  logically  have  been  arrived  at.  If  the 
law  declares  that  stock  held  as  collsteral  se- 
curity shall  not  make  the  holder  liable,  surelv 
it  must  be  competent  to  show  that  It  is  so  hcla. 
And  when  this  fact  is  once  established,  thereis 
an  end  of  the  application  of  estoppel,  unless  it 
can  be  invoked  by  some  parly  who  has  been 
specially  misled  by  the  conduct  of  the  defend- 

It  is  urged  by  tbe  plaintiff,  In  this  case,  that 
the  defeDoants  are  estopped  as  to  him,  because 
of  a  certain  conveisatioD  between  Joseph  tielig- 
man  and  himself  l)ef  ore  he  entered  into  the  con- 
tract for  construction.  We  have  carefully  ex- 
amined tbe  account  given  of  this  conversatiott 
by  the  plaintiff  himself,  and  we  see  nothing  in 
it  which  at  all  compromiis  the  defendants  on 
the  question  of  their  actual  tlalna  and  position 
in  the  affairs  of  the  company.  Especially  may 
this  be  said  in  view  of  the  fact  that,  prior  to 
that  conversation,  an  attorney,  who  bad  in- 
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■peeled  tbe  contract  of  Sdigmaii  &  Co.,  lold 
um  of  It,  uid  that  it  would  oe  well  for  him  to 
hare  a  talk  frith  Joeepb  SeHgman  before  entet- 
lag  Into  contract  nitb  tbe  raflroad  company  for 
its  conatroction.  The  general  purport  of  the 
conversation  which  be  afterwatds  bad  with 
Seligman  was,  that  Seligroan  advised  blm  to 
take  the  contract  and  go  on  with  the  work,  as 
tbe  best  thing  for  all  rarties,  as  there  would  be 
ample  means  to  get  bold  of  the  local  bonds, 
which  would  he  mifBclent  to  grade  tbe  road. 
Surely  there  was  nothing  In  tblB  convenatlon 
to  estop  the  defendants  from  showing  what  Iheir 
real  portion  was  with  regard  to  the  stock  which 
therbeld. 

But  the  appellant's  counsel,  with  much  con- 
fidence, preas  upon  our  attention  the  decUiona 
of  the  Supreme  Court  of  Missouri  on  the  ques- 
tions involved  In  this  case,  aud  on  the  veiy 
transactions  which  we  are  considering.  That 
court,  since  the  detcrminatioe  of  UilBCasebf 
the  circuit  court,  has  given  judgment  in  two 
cases  adrersely  to  the  judgment  In  this,  and  to 
tbe  views  above  expre^edT  The  first  case  was 
that  of  G^i'»iroW  V.  fiWtffuwn  [72  Mo,.  110],  de- 
cided in  November,  1880;  the  other,  that  of 
I\Witr  V.  Sdigman  [715  Mo..  13],  decided  in 
February,  1888,  in  which  tbe  former  case  waa 
BubstontiallT  followed  and  confirmed.  Tbe  ease 
of  Griiieold  v.  Sdigman,  seems  to  have  been 
very  fully  and  careiutly  considered.  We  liave 
read  tbe  opinion  of  the  couA  and  the  dissenting 
opinion  of  one  of  the  Judges  with  much  atten- 
tion, but  wc  are  unalDle  to  come  to  the  conclu- 
sion reached  by  [lie  majority. 

We  do  not  consider  ourselves  bound  to  fol- 
low the  decision  of  the  State  Court  In  this  case. 
When  the  transactions  in  controveray  occurred, 
and  when  the  case  was  under  the  consideration 
of  the  circuit  court,  no  construction  of  tlie  stat- 
ute bad  been  given  by  the  state  tribunals  con- 
trary to  that  given  by  tbe  circuit  court.  The 
Federal  Courts  have  an  independent  jurisdic- 
tion in  tbe  administration  of  state  laws,  co-or- 
dinate with  and  not  aubordinate  to  tliat  of  the 
Stale  Courts,  and  are  bound  to  exercise  their 


venient  but  for  tbe  exercise  of  mutual  respect 
and  deference.  Since  the  ordinary  adminis- 
tnlion  of  the  law  is  carried  on  by  tbe  State 
Courts,  it  necessarilyhappens  that  by  the  course 
of  their  decisiona  certain  rules  arc  established 
which  become  rules  of  property  and  action  in 
tbe  State,  and  have  all  tbe  effect  of  law,  and 
which  it  would  be  wrong  to  disturb.  This  ia 
especially  true  with  regard  to  tbe  law  of  real 
rstate  and  the  construction  of  State  Constitu- 
tions and  Statutes.  Such  estublisbed  rules  are 
always  renided  by  the  Federal  Courts,  no  leas 
than  by  the  State  Courts  tliemselvcs.  as  author- 
itative declarations  of  what  the  law  is.  But 
where  the  law  has  not  been  thus  settled,  it  is  the 
right  and  duty  of  the  Federal  Courts  to  exer- 
cise their  own  Judgment;  aa  they  also  always 
do  in  reference  to  tbe  doctrines  of  commercial 
law  and  cenetal  Jurisprudence.  So  when  con- 
tracts and  transactions  have  been  entered  into 
and  rights  have  accrued  Ibereoa.  under  a  par- 
ticular state  of  the  decisiona  or  when  there  has 
been  no  decision  of  the  state  tribunals,  the  Fed- , 
See  17  Ono. 


enl  Courts  properly  claim  the  rl^  to  adopt 
their  own  interpretation  of  the  law  applicable 
to  the  case,  although  a  different  inteiroelatitni 
may  be  adopted  by  the  State  Courts  after  such 
rignts  have  accrued.  But  eren  in  auch  cases, 
for  the  sake  of  harmoirr  and  to  avoid  confusion, 
the  Federal  Courts  will  lesn  towards  an  agree- 
ment of  Tiews  with  Ibe  State  Coturts  if  the  ques- 
tion seems  to  them  balanced  with  doubt.  Act- 
ing on  these  principles,  founded  as  thev  are  on 
comity  and  good  sense,  tbe  courts  of  the  Unit- 
ed Slates,  without  sacriflcinr  their  o^  dignity 
as  indepotdent  tribunals,  endeavor  to  avoid  ana 
in  most  cases  do  avoid  any  unseemly  conflict 
with  tbe  well  considered  decisiona  of  the  State 
Courts,  As.  however,  the  very  object  of  giv- 
ing to  the  national  courts  Jarisdii^ion  to  ad- 
mmister  the  laws  of  tbe  States  in  contToveraies 
between  citizens  of  diHerent  State*,  was  to  in- 
stitute independent  tribunals  wbkh  It  might  be 
supposed  would  be  unaffected  br  local  preic- 
dicea  and  sectional  views,  tt  would  be  a  derelic- 
tion of  their  duty  not  to  exerciae  an  Independ- 
ent jndcm'ent  in  cases  not  foreclosed  by  pre- 
vious adjudication.  As  this  matter  has  received 
our  spedal  consideration,  we  have  endeavored 
thus  briefly  to  state  onr  views  with  disUnctness, 
in  order  to  obviate  any  miswprebenslons  ttiat 
may  arise  from  languase  ana  en>ie«aions  used 
in  previous  decisions.  The  i>i1ncy)al  cases  bear- 
ing upon  the  subject  ara  referred  to  in  the  mar- 
gin, but  It  Is  not  deemed  necesasaiy  to  discuaa 
them  in  detail.* 
In  the  present  case,  as  already  observed,  when 
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dsred,  not  only  was  there  no  settled  cotutruc- 
tioQ  of  the  statute  on  the  point  under  considera- 
tion, t)ut  the  Missouri  cases  leferred  to  arose 
upon  the  identical  tnuuactioua  which  the  circuit 
court  wu  called  upon  and  which  we  are  now 


tile  State  Courts  to  decide  the  merits  of  the< 
trorerBy  and  then  alm[d]' register  their  decision, 
or  that  the  Judgment  of  the  circuit  court  should 
be  reversed  merely  because  the  Slate  Court  has 
•iDce  adopted  a  different  view.  If  we  could 
see  fair  and  reasonable  ground  to  acquiesce  in 
that  vkw,  we  should  gladly  do  M> ,  but  in  the 
-exercise  of  that  indepotdent  Judgment,  which 
It  is  our  duty  to  apply  to  the  case,  we  are  forced 
to  a  different  conclnaion.  The  cases  of  Pnue 
'.  Ptek,  IB  How.,  SB8  [59  U.  8  ,  XV^  OMUnd 
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8S8);  in  which  th«  opinioi     ..      _  ..  _.      _  _ 
delivered  by  Mr.  JutHee  Grier,  an  precisely  in 

The  cardinal  position  assumed  by  the  State 
Court  is,  that,  inasmuch  as  certificates  of  stock 
were  in  fact  issued  to  and  accepted  by  J.  and 
W.  Seligman,  and  ther  voted  on  the  stock, they 
are  absolutely  estopped  from  denying  that  they 
are  the  owners  of  the  stock,  subject  to  all  the 
liabilities  incident  to  that  relation;  andthatthey 
-cannot  have  the  benefit  of  the  exertion  accorded 
by  the  law  to  those  who  hold  stock  as  collateral 
security,  liecsuse,  as  the  court  holds.that  exemp- 
tion only  applies  to  (hose  who  have  received 
stock  in  that  way  from  some  stockholder  who 
can  be  made  liable  as  a  stockholder,  and  not 
to  those  who  have  received  atock  from  the  cor- 
poration itself  h^  way  of  collateral  security. 

The  first  position,  that  the  acceptance  of  the 
stock  and  voting  upon  it,  absolutely  precluded 
the  defendants  from  denying  that  (hey  are  own- 
ers of  the  stock,  has  been  already  considered. 
[36]  The  great  mass  of  authoritiee  relied  on  by  the 
Supreme  Court  of  Missouri,  on  this  part  of  the 
case,  English  as  well  as  American,  are  cases  in 
which  parties  have  been  held  as  corporatorsor 
associates  as  between  themselves  and  the  cor- 
poration, and  upon  that  footing  have  been  held 
responsible  to  credilora  when  the  ri|^hts  of  cred- 
itors have  been  in  question.  We  think  that  we 
have  sufficiently  shown  that  these  authorities 
cannot  govern  the  case  in  huid,  if  any  effect  Is 
to  be  given  to  the  law  of  Uisaouri  exempting 
from  personal  liability  those  who  bold  stock  in 
a  fiduciary  character  or  by  way  of  collateral  se- 
curity. WewiU,  therefore,  briefly  examine  the 
other  positioB,  that  this  law  does  not  apply  to 
those  who  receive  stock  as  collateral  security 
from  the  corporation  itself. 

The  argument  that  the  exemption  from  lia- 
bility in  cases  of  stock  held  as  collateral  secu- 
rity, applies  only  to  those  who  have  received  it 
from  third  persons  who  were  stockholders  and 
who  can  be  pt^M^eeded  against  as  such,  seems  to 
us  unsound  and  contrary  both  to  the  words 
«nd  the  reason  of  the  law.  It  takes  for  granted 
that  stock  cannot  be  received  as  collateral  secu- 
rity from  the  corporation  Itself  and  still  belong 
to  the  corporation,  and  yet  we  know  that  sut^ 
tranasctionB  are  very  common  in  the  business  of 
this  country.  The  words  of  the  statute  are  pos- 
itive and  rdate "--'J ._.__._. . 


D  all  holders  of  stock  for  col- 


lateral security.  Ther  are  as  follows:  "Ko 
per^n  holding  stock  in  any  such  company  m 
executor,  adminislnilor,  guardian  or  trustee, 
and  no  person  holding  such  stock  as  coUateru 
security,  shall  be  personally  subject  to  any  lia- 
bility as  stockholder  of  tsach  company."  The 
reason  of  this  law  is  derived  from  the  gross  in- 
justice of  making  a  person  liable  as  the  owner 
of  stock  when  he  only  holds  it  in  trust  or  1^ 
way  of  security,  and  from  the  inexpediency  of 
putting  a  clog  upon  this  spcdee  of  properiy, 
which  will  have  tne  effect  of  making  It  unavail- 
able to  the  owner,  or  of  deterring  prudent  and 
responsible  men  from  accepting  positions  of 
trust  where  any  such  property  is  concerned.  It 
seems  to  us  thai  not  only  the  law  trot  the  reason 
upon  which  it  is  foundra  applies  to  the  holders 
of  stock  as  collateral  securi^,  whether  received 
from  an  individual  or  from  the  corporation  it- 
self. It  is  argued,  however,  that  the  remaining 
words  of  the  law  are  repugnant  to  this  view. 
These  words  are  as  follows :  ' '  But  the  person 

tiledging  such  stock  shall  be  considered  as  hold- 
Dg  toe  same,  and  shall  be  liable  as  a  stockhold- 
er accordingly ;  and  the  estates  and  funds  in  the 
hands  of  such  executor,  adtninistrator,  guard- 
ian or  trustee  shall  be  liable,  in  like  manner  and 
to  the  same  extent,  as  the  testator  or  intestate, 
or  the  ward  or  peison  interested  in  such  fund, 
would  have  been  if  he  had  been  living  and  com- 
petent to  act,  and  held  the  stock  in  his  own 
name."  The  argument  is,  that  these  words  im- 
ply that  there  must  always  be  some  person  or 
estate  to  respond  tor  the  stock,  or  else  the  ex- 
emption cannot  take  effect     The  obvious  an- 


ledgcr  who  can  be  made  liable  in  that  chsrao- 
T,  When  the  corporation  pledges  its  own 
stock  as  collateral  security,  thou^  it  cannot  be 
proceeded  against  as  a  stockholder  to  nomine, 
the  reason  is  oecause  it  is  primarily  liable, before 
all  stockholders,  for  all  its  debts.  In  such  a 
case  the  clause  last  quoted  would  not  strictly  ap- 
ply to  it;  but  the  holder  of  its  stock  as  collateral 
security  would  be  within  both  the  letter  and  the 
spirit  of  the  first  clause.  It  is  supposed  that 
some  flagrant  injustice  would  ensue  If  there  was 
not  some  one  who  could  be  reached  as  a  stock- 
holder in  every  case  of  stock  pledged  as  collat- 
eral security;  "hence,  stock  plmgea  by  the  cor- 
poration itself  must  be  regarded  as befonginglo 
the  pledgee,  though  no  other  pledgee  of  slock 
Is  treated  in  thbway.  Where  is  Ue  Justice  of 
this}  Wbv  should  the  stock  be  necesasrily  con- 
sidered as  belooginK  to  some  one  besides  the 
corporation  itself?  Is  anyone  harmed  by  con- 
sidering the  corporation  as  its  true  owner  t  It 
the  stock  had  not  been  issued  as  collateral  sectt- 
rity,  it  would  not  have  been  issued  at  all;  H 
would  not  have  been  in  existence.  Would  tba 
creditors  have  been  an;  better  off  In  such  caseT 
They  are  better  off  by  the  issue  of  the  stock  aa 
collateral,  because  the  general  assets  of  tbecoio- 
pany  Itave  received  the  benefit  of  the  moneys 
obtained  by  means  of  the  pledge.  The  tnore 
cloaelv  the  matter  Is  examined,  the  more  unrea- 
sonable it  seems  to  deny  to  apledgeeof  theccr- 
poration  the  same  exemption  which  is  extended 
to  the  pledgee  of  third  persons.  We  think  that 
the  one  equally  with  the  other  is  protected  by 
the  express  wotds  and  true  spirit  at  the  law. 
We  nilght  pursue  the  subject  further,  and 
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examine  in  detail  the  ni^estloiis  end  authorities 
adduced  by  the  learned  court  which  decided  the 
cues  of  Orineoldv.S^iffmanmMo.,  llOJand 
.KiAwT.  fUv^on  TTG  Ho.,  18],  but  it  isuimec- 
enaiy.  What  we  fiave  aaid  is  Buffldent  to  in- 
dicate Bubstantiallj  the  grounds  on  which  we 
(eel  obliged  to  dissent  from  Its  concludone.  Jn 
■curju^mtnt,  t/tt  joet*  found  6v  Oie  court  below 
maieoiia  dear  ta»e<ifitockluidintmMtandby 
«Mjr  tftottaitnU  Mcvntu  only,  and  tktjtt^tnmxt 
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provement  In  coaiiectliw  doora  md  caatat 
OBles,"  nunelT:  "3.  The  oonlcal  ortaperlncai 
1.  to  corablnatlon  with  two  or  more  pfktea  of  n 
In  the  doon  and  castnaa  of  wfCaand  othm'ieeui 
ceptaclea,  tin  arbon  bBtna  Houred  In  place  li 
platea  l»rkert,f,ortai  otSer  Bubetantte!  mam 

olalnMBrboia  wbtoh  are  tapped  Into  two  or  i 

platesi  orwbetberttexelai^aaapartof  ICtierew 
thraada  out  on  tbe  arbon.  It  hunaterlal  Id  the  pna- 
— *  oaw,  beoauae,  nnder  tbe  former  view,  tlie  do- 
■* — ■ notabown  to  bare  used  arbors  with 


la  Inn 


3-  A  cored  conical  bolt  with  a  screw  tluead  on  It 
haTlna  been  shown  Id  tlie  patect  of  IMO,  and  a  solid 
-canleal  bolt  bavlnc  ezMed,  there  was  no  InTention 
In  addlns  tbe  screw  thread  to  tbe  latter  boK. 

4.  BoUdcoalaal  boRa  wlthoutsorew  threads  bavlnff 
been  uaed  In  two  tafea  made  and  sold  by  the  Inventor 
Aoie  tban  two  yean  before  bis  patent  waa  applied 
for,  the  Invenlioa  covered  by  said  claim  S  wm  In  pub- 
lic use  and  on  sale,  with  tbe  consent  and  aUowance 
of  the  inrentor,  Boas  to  make  aucb  claim  Invalid  un- 
der  sections  T  and  IS  of  the  Act  of  JuW  1,  isn.  a  StBt. 
•at  L.,  117,  and  aeetlon  7  of  the  Act  of  March  3,  inn, 
ft  Mat.  at  L.,  an. 

E.  SiKh  uee  was  not  a  use  tor  experiment. 


APPEAL  from  the  Circuit  Court  of  the  United 
Btalea  for  tbe  Boutbem  District  of  Ohio. 
The  bill  in  thia  cay  was  filed  In  Ifaecourt  be- 
low, by  the  appellant,  to  recover  damages,  al- 
le^  to  have  been  sustained  through  tlie  in- 
f  nngement  of  certain  letters  patent,  and  for  an 
injunction. 

The  court  below  having  entered  a  decree  dis- 
misaiug  the  Ull,  tbe  complainant  appealed  to 


Tbe  facts  of  the  a 


e  fully  staled  by  the 


MeMtrt,  Bdwavd  K.  Slokaraon.  Tba^»« 
A>  Ziog»tt  and  WiUiam  C.  OoeAran,  for  appel- 
lant 

Mr.  Jmbsi  Moor*,  for  appeUeea. 


This  suit  la  brought  on  letters  patent  No. 
07046,  granted  toJoaephL.  Hall,  the  appellant, 
July  38,  1887,  for  an  Improvement  In  connect- 
ing doors  and  caslngB  of  saiee.  The  only  claim 
alleged  to  have  been  infringed  U  claim  8,  which 
Is  in  these  words:  "S.  The  conical  or  tapering 
arbors  1,  in  cmnblDBtioo  with  two  otmcov  ^tes 
of  metal,  Jn  the  doora  and  casinn  of  safes  and 
other  secure  reoeptacle^  the  arbors  bdn^  se- 
cured in  place  in  the  platea  1^  keys,  8,  or  in  other 
substantial  manner.  In  regard  to  what  is  em- 
braced in  this  claim  the  BpeclScatlon  says:  "The  1911 
n..„~ofthia; — '"<-"- — ""■•''■    •    •    •  - 


curinga  Bcriea  of  platea  forming  a  casing  or  door 
of  the  safe  by  means  of  conicd  or  tapering  ar> 
bors,  which,  being  tapped  in  from  the  outside 
of  the  door  or  casing  uid  keyed  upon  the  iDElde, 
present  secioua  obstacles  to  the  removal  of  suc- 
ceosive  plates  forming  tbe  body  of  the  safe.  Fig- 
—  1  represents  apeiapectiveviewof  asafeci 


view,  in  cross  section,  of  the  ^or  of  the  safe, 
■bowing  the  shape  of,  sod  manner  of  securing, 
an  arbor.  The  nioatapproved  mannerof  secur- 
ing together  the  numerous  platcB  forming  (he 
caeiogs  and  doors  of  safes  isbymeansof  screws 
tapped  In  from  one  series  of  pairs  or  triplets  of 
plates  from  the  inside,  presenting  nti  rivet  beads 
upon  the  outside  surface  of  the  safes.  •  •  " 
In  the  doorsof  safes,  the  outer  plate  D  Is  secured 
to  tbe  platea  E  F  by  screws  b,  countersunk  in 
the  plate  F.  •  •  •  Thefourth  plate,  I,  has 
about  the  Eame  area  as  the  plate  E.  Itisseciired 
to  the  plate  F  by  screws  e,  which  paaa  through 
the  inner  plale  K,  In  which  they  are  counter- 
sunk. *  *  *  In  order  to  still  further  secure 
together  the  plates  forming  the  door  of  the  safe, 
I  use  a  conical  arbor,  1,  or  a  number,  if  neces- 
sary; they  are  introduced  in  openings  through 
the  aeries  of  plates,  being  tapped  into  the  two 
innermost  of  all  the  plates,  and  keyed  in  poai- 
tion.  A  smooth  surface  in  the  plane  of  the  outer 
face  of  tbe  door  is  presented,  giving  no  means 
of  removing  the  arbors  1,  even  should  the  key, 
2,  be  removed.  "■•  Bince  the  doors  of  safes  are 
:  exposed  than  any  other  part  of  them,  it  ia 
Bary  toembodr  in  thmrcrautruclioDsucb 
devices,  which  in  themselves  are  the  simplest, 
as  shall  eSectuallv  bar  forcible  entrance  to  the 
safes.  The  introduction  of  arbors  for  the  pur- 
of  more  effectually  binding  in  one  compact 
—  the  serieaof  alternate  iron  and  steel  plates 
in  the  doors  or  bodies  of  safes  will  very  much 
itract  the  labors  of  tbe  burglar;  iodeea,  it  will 
necessary,  Id  order  to  remove  <nie  sheet  in 
succession,  to  cut  out  the  arbors,  which  are  made 
of  the  hardeat  Bteel.  The  arbors  may  be  twped 
tbitnwb  the  entire  seriea  of  plates,  and  tbe  inner 
eul  nveC  headed  instead  of  Keyed,  as  shown  in 
the  drawing  or  the  inner  plat^  as  well  as  other 
In  the  aeriea  of  platea,  may  be  put  together  in 
sections  and,  fitting  into  notches  in  tbearlxNTor 
arbors,  secure  them  in  position.  In  this  latter  [gs] 
construction,  tbe  arbors  need  not  be  coidcal  but 
may  bfive  any  croea  aecUon,  tapering  langltaill> 
nnlly." 

When  tbe  specification  saya  that  the  conical 
arbors  are  "tapped  in  from  the  outside,"  it 
meana  that  screw  threads  are  cut  on  them  and 
take  into  Bcrew  threads  in  the  body,and  that  the 
M3 
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■Tbora  ue  screwed  in  and  have  their  smaller  cad 
towuds  the  inside.  Tbe  drawing,  figure  S, 
■howB  this,  there  being  five  plates,  and  the  ar- 
bor being  in  position,  uid  taperioc  from  the  outr 
aide  to  &e  inside,  the  Uiver  endlieing  towards 
tbeoutaide,  and  a  screw  thread  being  cut  on  the 
Krbor  tor  the  distance  of  tbe  thickness  of  tltetwo 
innermost  plates,  and  tbe  arbor  extending 
throngh  tlie  Ave  plates,  from  the  outer  surface 
of  all  to  tbe  Inner  surface  of  all,  and  a  key  ex- 
tending from  the  inside,  lengthwise  of  the  arbor, 
tbe  distance  of  the  len^  of  tbe  screw  thread. 


The  arbors,  the  specincation  says,  "May  be 
lapped  through  the  entire  seiiesof  pistes,  that 
is,  the  entire  length  of  tbe  arbor  may  haye 


screw  thr«ul  cut  on  It,  and  die  inner  end  may 
be  rivet  beaded,  that  ia,  headed  down  into  a  rivet 
Instead  of  being  keyed.  A  peculiarity  of  the 
conical  arbors  is  stated  in  the  specification  to  be 
that  thej  are  lapped  in  from  tbe  outside  nnd 
keyed  upon  the  inside,  in  contradistinction  to 
the  then  existing  most  approved  method  of  hav- 
ing screws  with  conical  heads,  the  heads  being 
countersunk  in  one  of  the  plat«s,  snd  the  cone 
shape  of  tbe  heads  holding  tbe  screw^so  as  to 
make  It  unnecessary  to  rivet  them  on  the  out- 
side of  the  safe,  the  screws  not  going  through  oil 
the  plates,  the  head  of  the  screw  beintr  towards 
the  Inside  of  tbe  safe  and  the  other  end  of  it  not 

5 rejecting  beyond  the  outside.  Whetberclalm 
,  in  claiming  "Ute  conical  or  tapering  arbors  1 
In  CO  mill  nation,"  etc.,  Is  to  be  held,  in  view  of 
the  description  in  the  text  of  the  specification 
and  of  the  drawing,  figure  8,  to  necessarily  claim 
arbors  which  are  lapped  intotwo  or  more  plates, 
or  whether  that  claim  excludes,  as  a  part  of  it, 
screw  threads  cut  on  the  arbors,  is  not  material 
to  this  case.  If  the  former,  the  appellees  are 
not  shown  to  have  used  arbors  with  screw 
threads  on  any  part  of  the  arbor  that  Is  wttbio 
the  plates.  If  the  latter,  then,  infringement  be- 
ing shown,  we  are  satisfied  that  claim  8  cannot 
be  sustained.  The  contention  of  the  appellant 
[93]  is.  that  the  Invention  covered  by  that  claim  re- 
quires only  a  conical  hole,  conical  through  the 
entire  series  of  plates  to  be  secured,  and  a  conical 


Ual  manner. 

A  psient  was  issued  to  the  appellant  Septem- 
ber 25, 1860,  for  an  improvement  in  locks.  The 
r:ificationof  thatpateutsays:  "Reatingupon 
front  plate  B  of  the  lock,  as  shown  in  figure 
4,  are  seen  two  conical  blocks,  1 1',  a  plan  of 
which  Is  represented  In  figure  II.  These  are 
precisely  alike  in  their  coTutruction,  and  they 
ore  adapted  to  the  two  stems  Q  and  H,  as  will 
appear.  They  are  of  a  length  corresponding 
with  tbethiclmess  of  the  door  M,  to  which  the 
lock  la  applied,  so  that,  when  introduced  into 
appropriate  apertures  in  the  door,  their  outer 
faces  will  be  flush  with  the  outer  face  of  the 
door,  and  their  inner  faces  fiush  with  tbe  inner 
face  of  the  door,  and  against  the  front  face  of 
the  lock,  when  the  same  is  properly  fixed  upon 
the  door.  The  blocks  1 1'  enter  their  apertures 
In  the  door  by  a  screw  thread,  and  they  are  held 
from  turning  therein,  so  as  to  return  outward- 
ly, by  aa  ominary  liey  driven  into  a  key  seat 
luilled  from  the  Inslae  of  the  door  before  the 
lock  is  applied  to  its  place.  •  •  •  The 
conical  blocks  are  cored  or  drilled  out  in  a  pe- 
culiar  manner  to  receive  the  two-part  revolving 
8«S 


arbor,  oa  shown,  the  port  p  (p"),  entering  ibe 
narrow  end  of  the  conical  hlockt,  being  of  s 
cylindrical  form,  and  tbe  part  y  ig),  entering 
the  larce  end  of  the  conical  blocks,  being  of  m, 
conicar  form."  These  revolving  arbors  turn 
the  stems  O  and  H,  and  thus  tbe  tumblers  are 
adjusted  and  the  bolt  of  the  lock  is  thrown. 
The  drawing  of  the  patent  shows  that  the  con- 
ical blocks  I  r  ns  passiog  entirely  Ihrough  the 
door,  the  larger  end  of  the  cone  on  the  outside, 
and  each  ena  flush  with  its  proper  face.  These 
conical  blocks  were  screw  threaded  on  their 
surface  in  the  door,  and  were  keyed  from  I  he 
inside.  They  were  cored  to  admit  the  revolv- 
ing arbors,  out  their  bodies  operated  in  all 
respects  like  tbe  conical  arbors  of  the  patent 

In  1868  John  Farrell  and  Jacob  Welmor  ap- 
plied for  a  patent  for  the  same  thine  covered 
by  claim  8  of  the  patent  sued  on,  and  the  Pa- 
tent OflSce  declared  an  Interference  between 
their  application  and  that  patent  Toe  appel- 
lant was  examined  as  a  witness  on  his  own  be- 
half, in  October,  1868,  in  that  interference,  and 
testified  as  follows:  "8d  Int.  State  what  knowl-  [941 
edge  you  ha,ve  had,  in  manufacturinr  safes,  of 
the  use  of  a  series  of  plates  united  by  conical 
bolts,  made  drill  proof,  and  when  and  where 
you  first  had  knowledge  of  their  use.  Ans.  The 
first  wosin  theyear  18o8orl85&.  Icameacroaa 
one  John  P.  Lord's  lock,  which  was  said  to  bea 
combluation,  no-key-hole  bank  lock.  I  nego- 
tiated with  the  parties  representing  It,  to  li; 
and  introduce  it  and  manufacture  it.  I  then 
began  to  examine  into  it  more  particularly, and 
found  that  the  knob  or  dial  projecting  through 
the  door  seemed  to  be  very  insecure  in  its  con- 
struction. I  set  myself  about  so  as  to  invent 
some  better  way  of  securing  the  protection  to 
the  lock  and  also  the  pistes  of  the  doors.  I  then 
invented  a  double  and  single  conical  shaped 
arbor  or  plug,  mode  drill  proof,  composed  of 
nrought  Iron  and  steel  welded  logellicr,  the 
design  of  which  was  to  fully  protect  the  lock 
against  sledge  hammers  or  other  tools  for  driv- 
ing the  plug  or  plugs  In,  or  from  being  drilled 
into,  they  being  hardened.  Tbe  further  design 
of  the  said  drill  proof  plugs  or  arbors  was  to  se- 
cure together  a  series  of  plates  of  wiough  t  iron 
and  steel  or  other  suitable  metal  ivhereby  they 
could  not  be  separated  or  pulled  apart,  more 
firmly  binding  them  together  thanhsd  beer,  our 
former  methwi  of  making  safes,  or  joinine  to- 
gether such  series  of  plates.  Borne  time  after, 
during  the  year  18S9  or  1860,  the  exact  period 
of  time  Icannotremember  fully.wemade  burg- 
lar proof  safes,  of  a  series  of  plates  compofra 
of  iron  and  steel  joined  together,  in  whtcn  we 
bad  used  more  of  the  conic&l,  drill  proof  boltft 
or  arbors  than  we  had  formerly  been  in  the 
habit  of  doing,  for  the  express  purpose  of  more 
securely  fastening  the  plates  together.  Wu 
made  them  in  the  City  of  Cincinnati,  In  (ur 
factory,  which  was  situated  about  llie  middle 
of  the  square  bounded  by  Columbia, Sycamore, 
Front  and  Main  Streets.  We  hsve  also  used 
tbem  to  a  verv  considerable  extent  since  that 
time,  in  our  factory  situated  at  the  southwest 
comer  of  Hum  ana  Pearl  Streets.  I  secured  a 
patent  for  my  double,  conical,  drill  proof  arbor 
in  the  year  1860.  My  design  of  that  was  to  se- 
cure full  protection  to  combination  no-key-hole 
bank  locks.    My  single  arbor  I  don't  think  I 
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made  anj  cUtan  on  at  tluttime,  but  used  It  tor 
tbe  express  purpose  of  blndiag  the  series  of 
plates  toMttber.  This  wm  also  a  conical,  drill 
[U]  proof  bolt,  made  of  iron  and  steeL  Our  modes 
of  fUtenbig  the  above  described  arbors  were  In 
different  ways.  Some  wc  made  conical,  at  the 
smslleT  end  were  made  soft,  so  that  we  could 
rivet  LhemdowD  into  a  countenunk  plate;  oth- 
ers we  cut  a  thread  upon  at  the  small  end  of  the 
arbor  or  drill  proof  bolt,  which  was  done,  and, 
when  Stted  up,  the  conical  ahaped  arbor  or  bolt 
wai  tempered^  others  were  mude  with  a  thread 
cut  upon  the  end  of  them,  designed  for  a  nut, 
which  was  designed  to  be  used  on  the  smaller 
end  of  them  to  fasten  them  more  aecurclj,  so 
tbat  the7  could  not  be  withdrawn  from  the  out- 
side. Tne  conical  shaped  arbor,  with  the  thread 
cut  upon  the  arbor,  was  designed  to  be  screwed 
Into  the  inner  plate  of  a  series  of  plai«9,  and  then 
■  key  seat  cut  In  each  of  the  threads  of  the 
date  and  of  die  arbor,  so  that  kejs  could  be 
driven  in  to  prevent  their  being  unscrewed  and 
withdrawn  from  the  oilside,  thereby  making 
them  secure  against  the  drill  or  the  use  of  the 
sledge  hammer  or  other  tools  for  forcing  them 
in,  being  of  a  conical  shape,  or  from  removing 
my  of  the  aeries  of  plates  through  which  they 

It  is  apparent  from  this  testimony,  that  the 
appellant  regarded  the  double,  conical  shaped 
arbor  or  plug,  tbat  is,  the  cored  conical  block, 
and  the  nngle,  conical  shaped  arbor  or  plug, 
as  h^pg  the  same  Invention.  He  was  endeav- 
oring to  carry  back  to  1858  or  185B  the  In- 
vention covered  by  claim  3  of  bis  patent  of  18ST. 
liie  only  difference  he  makes  between  the  doub- 
le and  the  siDde  arbor  is  that  the  former  had 
a  core  remov^  from  it.  The  latter  was  solid. 
Both,  he  says,  were  drill  proof,  and  had  the 
same  further  design  or  object,  namely:  to  se- 
cure together  a  series  of  plates  in  stucs.  He 
also  says,  that  in  1859  or  1B60,  bemade  burglar 
proof  safes  of  a  series  of  plates  coropooed  of  iron 
and  steel  joined  together,  using  in  them  these 
single  conical  bolts  or  arbors,  for  the  express 
purpose  of  more  securely  fastening  the  plates 
together.  He  then  describes  the  cutting  of  a 
thread  upon  the  arbor  and  one  of  the  plates  to 
•crew  the  arbor  into  the  inner  plate,  and  cutting 
a  key  seat  In  the  two  threads,  and  pulling  in  a 
key  to  prevent  the  arbor  from  bdng  unscrewed 
from  the  outside.  All  this  dcscnbea  exactly 
what  Is  covered  by  claim  8  of  the  patent  sued  on, 
la  his  testimony  in  the  present  suit,  the  ap- 
M]  pellaot  states  that  be  made  three  safes  between 
1359  and  1SB4  which  were  burglar  proof,  and 
had  conical  bolts  for  fastening  together  the  dif- 
ferent plates  of  metal.  One  of  them  had  the 
double  conical  bolt  and  no  single  bolt,  and  was 
■old  to  a  drm  in  Dayton,  Ohio.  One  wsa  made 
in  1898  or  1859,  to  be  exhibited  at  a  fair  in 
Ohio,  and  was  sold  to  a  banker  in  Lafayette, 
Inrlinnii  It  had  the  single,  drill  proof  conical 
arbors  in  the  doors.  The  third  one  was  made 
to  be  exhibited  at  a  fair  held  in  1860,  and  was 
sold  to  the  treasurer  of  Loraine  County,  Ohio. 
It  had  a  few  of  the  single  conical  arbors.  It 
does  not  distinctly  appear  that  the  single  conic- 
al bolts  in  the  liafayette  and  Loraine  County 
safes  had  screw  threads  cut  on  them,  but  the 
appellant  testifies  in  this  case  that  the  double 
ubor  of  hia  patent  of  1860  bad  a  screw  thread 
Sa«17  (h:ro. 
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cut  upon  it  running  through  one  or  more  of  the 
inner  plates,  for  the  purpose  of  holding  it. 

It  clearly  appears,  from  tbe  testimony  of  the 
appellant  himself,  that  tbe  idea  of  making  a 
claim  lo  the  invention  covered  by  claim  S  of  Uie 
patent  sued  on  arose  from  tlie  introduction  into 
safes,  in  1866  or  early  in  1867,  of  plates  of  steel 
and  iron  welded  together.  This  enabled  the 
value  of  the  screw  threaded  conical  bolt  to  be 
more  fully  developed,  because  the  screw  thread 
could  be  made  more  effective  the  wliole  length 
of  the  bott.  But  tbe  whole  invention  exiatcd  in 
the  bolt  qf  the  patent  of  1860.  There  was  no 
invention  in  adding  to  the  solid  conical  bolt 
the  screw  thread  of  the  cored  conical  boll. 

Moreover,  the  use  and  sole  of  the  solid  conic- 
al bolts  in  the  Lafavette  and  Loraine  County 
safes,  even  though  those  bolts  bad  no  screw 
threads  on  them,  constituted  a  use  and  sale  of 
'the  invention  covered  by  claim  8  of  the  patent 
in  suit.  The  application. for  that  patent  was 
made  in  March,  1867.  and  the  patent  was  grant' 
ed  under  the  provisions  of  the  Act  of  July  4, 
1836,  S  Stat,  at  L. ,  1 17,  and  of  the  Act  of  tlarcb 
8,  1888,  9  Stat,  at  L.,  S58.  Within  the  mean. 
Ing  of  sections  7  and  15  of  the  Act  of  1B86,  K 
modified  hy  section  7  of  the  Act  of  18S9,  the 
invention  covered  by  claim  3  of  tbe  patent  in 
suit  was  in  use  and  on  sale  more  than  two  years 
before  the  appellant  applied  for  tbat  patent, 
and  such  use  and  sale  were,  also,  with  tnc  con- 
sent and  allowance  of  the  appeUant,  and  the  usi: 
was  a  public  use.  It  is  contended  that  the  safec 
were  experimental  and  that  the  use  was  a  use 
for  experiment.  But  we  are  of  opinion  that  r|>»i 
this  was  not  so  and  that  the  case  falls  within  '"" 
tbe  principle  laid  down  by  tbia  court  In  Cofin 
V,  <^dai,  18  Wall.,  120  [85  U.  8.,  XXI.,  6211. 
The  invention  was  complete  in  those  safes.  It 
was  capable  of  producing  the  results  sought  to 
be  accomplished,  though  not  as  thoroughly  as 
with  the  use  of  welded  steel  and  iron  plates. 
The  construction  and  arrangement  and  purpose 
and  mode  of  operation  and  use  of  the  bolts  in  the 
safes  were  necessarilv  known  to  the  workmen 
who  put  them  in.  Tnev  were.  It  is  true,  hidden 
from  view,  after  the  sates  were  completed,  and 
it  required  a  destruction  of  the  safe  to  bring 
them  into  view.  But  this  was  no  concealment 
of  them  or  use  of  Oiem  in  secret.  They  had  no 
more  concealment  tlian  was  inseparable  from 
any  legitim«te  use  of  them.  As  to  the  uae  be- 
ing  e^erimental,  it  is  not  ahown  that  any  at- 
tempt was  made  to  see  if  the  plates  of  tbe  safes 
could  be  stripped  off,  and  thus  to  prove  wheth- 
er or  not  the  conical  bolts  were  efficient.  The 
safes  were  sold  and,  appsrentiy,  no  experiment 
and  no  experimental  use  were  thought  to  be 
necessary.  The  idea  of  a  use  for  experiment 
was  an  ^tertbought.  An  invention  of  the  kind 
might  he  in  use  and  no  burglarious  attempt  be 
ever  made  to  enter  the  safe,  and  it  might  be 
saidthat  theuseof  the  invention  was  always  ex- 

erlmental  until  the  burglarious  attempt  should 
made,  and  so  the  use  would  never  be  other 
than  experimental.  But  it  Is  apparent  that  there 
was  no  experimental  use  in  this  case,  either  in- 
tended or  actual,  Tbe  foregoing  views,  which 
are  controlling  to  show  tbat  claim  3  of  tbe  pa- 
tent in  suit  cannot  be  sustained,  are  in  accord- 
ance with  those  announced  by  this  court  in  Eg. 
bert  v.  Uppmann,  104  U.  8.,  338  [XXVI.,  789] 

8e» 
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SUPBKMB  CCUXT  OT  THS  UnITSD  StATKS. 


TAa  deert»  tf  iht  Oirenit  Court  di»mii*in{i  the 


iihia  of  BzpoTten  of 

9.  nMohuvefur  ontacs  InthkoaBsappeuBtob* 
■  duirtefortervloeiwoparb'  raudaHl 

Arywd  Jan.  11,  U.ISSS.    jkeidtd  Fa.  6, 1883. 

P  ERROR  lo  the  Court  of  Appeals  of  th« 
State  of  Hu7laod. 

Tbe  history  and  facts  of  the  case  fully  appear 
in  Mm  opinion  of  Ibe  court. 

JfeMtv.  John  B^Coiren  and  E.J  ^.C^mBb 
torpUintiff  in  error: 

We  coDtend  that  this  Act  of  18T0,  ch.  381, 
which  repealed  and  reK^nacted  section  41,  of  tbe- 
Act  of  1844,  ch.  346,  ia  unconHtitutiona]. 

First.  Because  It  Is  clearlj  a  regulation  of 
interstate  and  foreign  commerce  anda law levj- 
in^  a  duty  upon  eiports,  and  it  does  not  fall 
within  the  class  of  laws  known  as  Inspection 
laws,  aa  it  expressly  provides  that  the  aTticles 
of  export  ore  not  to  be  inspected. 

Second.  Because  the  law,  even  If  it  were  aD 
inspectloQ  siatule,  is  un constitutional,  since  it 
discriminates  agidnst  ttie  non-resident  buyer 
and  manufacturer  of  leaf  tobacco,  and  in  favor 
of  the  stale  buyer  and  manufacturer. 

Third.  Because  it  discriminates  between  dif- 
ferent classes  of  exporters  of  the  same  article  of 


Upon  the  principles  announced  by  the  couK 
in  IPWfon  V.  Mo.,  and  W^iber  t.  Va.,  the  Act  is 
unconstitutionaL 

IFoodre/v.  fiir/(am,8  Wall..  128(76  D.  8., 
XIX.,  SAT):  State  Freight  Tat,  13  Wall.,  232 
(82  U.  a.,  XXI.,  148);  Wdlon  v.  JIo.,  91  V.  S., 
273  (XXIII.,  847);  Bend«r»on  v.  Mayor.  92  D. 
8.,  260  (XXIII.,  M8);  B.  R.  Co.  v.  Hvten,   95 


..  676  (XXV.,  754);  Guy  v.  BalUm 
U.  8.,  434  (XXV.,  748);  Paektt  Co.  v.  CatletC- 
burg,  106  U.  a,  1169  (XXVI.,  I16B) ;  Tieman 
V.  Anttr,  102U.8.,123(XXVI..108);  WOber 
V.  Va.,  103  U.  8.,  844  (XXVI.,  666);  MMU  Co. 
V.  Eimball.  102  U.  8.,  661  (XXVI.,  288);  Jack- 
ton  Min.  Co.  t.  Aud.-Oen.,  82  Mich.,  488. 

Mr.  ChaflM  J.  M.  Owinm,  Atty.  Oen.  of 
Maryland,  for  defendant  in  error; 

The  power  of  each  State  to  enact  inqKction 
laws  was  reconiized  by  necessary  impucation, 
in  Butx']Buse2,  sec.  10,  art.  I.,orihe  Constita- 

tlOD. 

Brown  t,  Md.,  12  Wheal.,  488;  Woodrvf  t. 
Farham  [nipra);  Mathina  Co.  v.  Oage  (tii;-ra). 

Each  Slate  was  left  as  much  at  liboty  to  pro- 
vide by  law  for  the  improvement  of  the  qualltr 
of  articles  produced  by  its  labor,  or  for  Idenn- 
fying  them  as  the  growth  of  its  soil,  or  for  fit- 
ting such  articles  for  exportation  or  domestic 
use,  asit  wasbeforethe  Articles  of  Confeder^ 
tion  were  adopted,  or  as  it  was  while  those  Ar- 
ticles remained  in  force. 

Federalist,  No.  82;  OtMons  v,  Ogden,  » 
Wheat..  808;  ffiirtf  v.  JW.,  12  Wall.,  428  (T» 
U.  8.,  XX,,  463);   WOAer  v.  Va.intpra). 

Inspection  laws,  indeed,  form  a  part  of  that 
Immense  mass  of  legislation,  embracing  erery 
power  capable  of  being  exercised  by  a  State 
within  its  territory,  which  has  not  been  aorren- 
dered  to  the  Qeneral  aovemment,and  can  be  ex- 
ercised most  advantageously  by  the  Stal«  tiaelf . 

Slviyrtt-v.  Oiwm'n«Aid(M  Wheat,  IH;  Oib- 
boni  T.  Ogden  (ivpra);  A'.  Y.  v.  MOih.  11  Pai.^ 


Tosms  V,  Habtlaitd. 


6  T.  i>e  WiU,  »  WaUt, 48  (70  U.  B.,  XIX..OM; 
A«M«>n  T.  JV.,  97  U.  B.,  008  <XXIV..  1119). 

Tbef  are  comidered,  thou^  puticuUrlj 
mentioned  In  Ihe  Pedenl  ConititutloD,  u  being, 
nevcnhe)e«,  parts  of  the  police  legislation  M 
each  State. 

LitmiM  Oaiea,  B  How.,  S92;  Fatmtger  Ctua, 

7  How.,  434;  J?.  F.  ».  Jfiiin,  11  PeL,  141. 
Tbey  meet  the   commercial  power  of  the 

Union  in  dealing  wHh  subjects  under  the  pro- 
tection of  that  power,  although  they  exerdse  an 
anthorlty,  which  can  only  be  exerted  nnder  pe- 
culiar cmnuni^nces  and  to  a  limited  extent. 

Pattenger  Catei,  7  How.,  406,  416;Lieen»e 
Qitet,  S  Bow.,  608,  025,  627,  681;  AiJAn'n, 
Omit.  Tieiu.  189-193,  IBS,  196  (IX.,  Law.  ed., 

They  are,  Indeed,  the  exerdae  of  powers, 
which  do  not  adroit  of  a  uniform  system  of 
national  legislation. 

Wilton  T.  Blackbird  Creek  Co..  3  Pet.,  345. 

Each  State,  in  exercising  Its  continuing  pow- 
en  under  the  Federal  Constitution  to  enact  In- 
tpectloD  biwa,  has  the  right  to  use  a  fair  legisla- 
tive discretion, 

CooUy\.  Board  cfWardeiu,\2Wov.,  818. 

They  are  laws,  wnlch  the  State  enacting  them 
may,  under  the  express  terms  of  art,  1,  sec.  10, 
fub-clause  9,  of  tlie  Federal  Constitution,  exe- 
cute by  Imposing  duties  on  exports. 

Brown  t.  Md.,  12  Wheat,  4S8;  NeOaon  t. 
Oarta,  JWoods,  890;  N.  T.  t.  Mitn,  11  Pet., 
Ul;  Packet  Co.  v.  Sf.  Zoww,  100  U.  8.,  428 
(XXV.,  690);  FfcAshiryv.  ro*tn,100U.8.,488 
(XXV.,  601). 

The  power  of  a  State  to  lay  such  imposts  or 
duties,  b,  within  the  limits  of  the  grant,  h  power 
as  excludve  as  any  power  vested  in  Congreas. 

Ward  V.  JH..12  Wsll.,427(79U.  8-,  XX., 
Vm^Fottery.N.  0.,94U.S..  a4e(SXlV.,  123). 

The  proyisions  of  law  to  which  every  hogs- 
head, containing  tobncco  grown  fn  Muyland, 
ranalossubject,  were  intended  to  set  upon  sucti 
hogshead  before  it  be(«me  an  article  of  foreign 
commerce  or  of  commerce  unong  the  States, 
and  to  prepare  it  for  that  purpose. 

Cmoixt  T.  Ogitn,  9  Wheat,  308;  Lieaim 
aMe».6How.,677;  fla^I  t.  ikCTiir,  95  U.  8., 
488  (XXIV.,  648);  «wter  v.  if.  0.  (f^pfa); 
"-   -«v.  Mi..  18  Wheat..  488. 


tfl  Maryland.    It  is  simply 

quired  for  serricea  properly  renaerea. 

In  the  case  under  considers tion,  baflnc  due 
regard  to  tlutt  latitude  of  discretion  which  the 
State  of  Maiyland  was  entitled  to  exercise  in 
the  adectioD  of  the  means  of  attaining  a  consti- 
tutional object,  it  cannot  be  said,  that  me  charge 
imposed  Is  excessive  or  that  it  amounts  loanln- 
fringemcnt  of  the  constltutlonsJ  prorlsion  re- 
ferred to;  nor  that  It  isa  tax  or  duty,  iDstead  of 
what  It  purports  to  be;  a  fee  or  a  charge  for  the 
employment  of  that  InstnimentBlity  which  the 
circuiDBtances  of  the  case  render  necesFary  for 
the  protection  of  the  State. 

Aim  v.  Bitrgtti,  99  IT.  8.,  S7S  (XXni.,  SS9); 
JtetrfO.T.  Jfio*«*.  98U.  B.,84  (XXIV.. 879); 
Fadxt  Co.  T.  St.  Loait,  100  U.  8. ,  429  (XXV. . 
«90);  TleMufvT.  T'oMn.lOOC.  8.,488(XXV., 


91). 
See  nOrro. 


charge  hu  a  remote  and  constderable  influence 
on  commerce.  The  charge  is  not  obJecttoDaUft 
on  Uiat  account. 


98  U.  B..  108  (XXm.,  830). 

Even  if  the  charge  Impoaed  ts  a  duQr  on  an 
export,  and  even  ii  such  charge  is  a  regulatirai 
of  commerce,  the  du^  impoaed  end  toe  refm- 
latlon  made  wen  both  within  ibe  power  of  Uie 
Btste  nnder  the  express  and  implied  terms  of 
art.  I.,  sec.  10,  subsection  3,  of  the  Constitution 
of  the  United  Btates. 

Gibbon*  v.  Ogden,  9  Wheat.,  808;  S.  B.  Co. 
V.  ifn*fn,  96U^^B.,472  (XXIV.,1M0). 

Such  charge  and  regulation,  by  whatever 
name  they  are  called,  do  not  Invade  any  part  of 
that  domain  of  legislation  which  belongs  exclu- 
sively to  the  Congress  of  the  United  mates. 

Hmderwon  v.  Mamr.  93  U.  B.,  273  (XXUL, 
S4e);  B.  B.  Co.  T.  Ajm  (npra). 

Mr.  JviUee  Bl&teUbrd  delivered  the  oirin- 
ion  of  the  court: 

This  is  a  writ  of  error  to  the  Court  of  Ap- 
peals of  the  State  of  Hanland,  and  the  question 
presented  for  our  consideration  is  the  constitu- 
tional validity  of  certain  prorlaions  in  the  to- 
bacco inspection  statutes  of  Maryland. 

The  plaiotUr  in  error.  Turner,  was  indicted 
In  the  Criminal  Court  of  Baltimore.  Theindict- 
cont^ned  two  ccmnta.  The  fltst  count  al- 
tobacco 

_. „__„  __  Um  in 

Charles  County  In  Maryland,  and  marked  the 
hogshead  with  his  full  name  and  his  place  of 
residence  in  said  county,  and  shipped  tt  to  the 
City  of  Baltimore;  that  it  was  not  delivered  at 
any  tobacco  warehouse  in  said  city,  under  tfee 
management  or  control  of  any  inspector  of  to- 
bacco appointed  for  said  warehouse  1^  the  Gov- 
ernor at  the  State  of  MaiTland,  under  the  Con- 
stitution and  laws  of  s^d  State,  nor  to  any  mie 
of  said  inspectors  of  tobaix»,  nor  to  anv  one  act- 
ing under  the  authority  of  anvone  of  said  in- 
spectors of  tobacco,  to  be  weighed,  passed  or 
marked,  and  It  was  not  weighed,  passed  and 
marked  by  any  sucb  inspector  of  tobacco,  nw 
by  any  person  acting  under  the  authmlty  of    r^ll 

.  __.i  .___ — . *•-•. .  |™,  ,i„,     i-^^M 


a.  In  Qermany,  without  having  procui 
e  weighed,  p»sed  and  marked  by  a 


it  to  be  weighed,  p»sed  and  marked  by  any 
such  inspector  of  tobacco,  or  by  any  person  act- 
ing under  the  authority  of  any  one  of  said  in- 
spectors of  tobacco.  The  second  count  con- 
tained the  same  all^ationa  and  the  further  aver- 
ment that  the  aald  Turner  did  not,  nriortoaaid 
exportation,  pay  or  cause  to  be  iMhTany  turn  of 
money  due  for  outaee,  or  any  sum  of  money 


see.  or  an;, 

due  for  storage,  to  the  State  of  Maryland,  on 

,    ucb  inspeclm'  of  tobac- 

to  sny  other  person  having  authority  to 


money  were  due  a  .  , 
State  for  outage  and  atorage  on  saM  hogslwjod. 
Separate  demurreis  were  Bled  to  each  count 
of  the  indictment,  and  then  a  wtMan  adpnla- 
tion  was  filed  by  the  partlea,  as  f<d)ows:  "  It  i« 
agreed  In  tlils  case,  1.  That  the  matten  aod 
facts  charged  In  the  indictment  tn  this  caw  are 
true,  as  Uierein  staled.  2.  That  for  the  man 
«7L 
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8p««d7  flnal  detcnnlootfon  of  the  questi 
Un  involved  in  this  case  tbe  demurrers  which 
the  trsvener  haa  entered  to  this  iodictmeDt  shall 
be  overruled  pro  forma  by  the  court.  3.  That 
afttT  such  ovemtliDg  of  the  demurrers,  the  case 
shall  be  forthwith  submiltcd  to  the  court,  with- 
out the  iniervention  of  a  jury,  upon  the  admis- 
aioD  conlained  In  the  first  paragraph  of  this 
agreement."  The  demurrers  were  then  over- 
ruled. The  court  then  rendered  a  judgnient 
that  Turner  pay  a  tine  of  $800,  On  the  same 
day.  Turner,  by  petition  to  said  criminal  court, 
settin;^  foKh  tliat  lie  hud  been  adjudged  ^lilty 
of  a  misdemeanor,  and  by  the  JudgmeDlof  said 
court  orderwl  to  pay  llie  sum  of  #300  lo  said 
8rat«,  prayed  an  appeal  lo  the  Court  of  Appeals 
of  Slarylanii,  assigning ■■■   *'—  — "-^ 


e  record. 


That  court  afflrmed  the  judgment,  and  Turner 
E  into  this  court  ly 
r,  alleging  that  the  Statutes  of  Klaryland 


IS  brought  the  C 


on  which  the  indictment  was  founded,  and  the 
validity  of  which  waa  sustained  by  the  stale 
court,  'are  repugnant  to  the  Constitution  of  the 
United  8tBt«i. 

It  is  claimed  by  the  defendant  in  error  that 
the  statutory  provisions,  the  validity  of  which 
Is  denied  by  the  plaintiff  in  error,  are  "  Inspec- 
tion laws,  withm  the  meaning  of  clause  i  of 
section  10  of  article  1  of  the  Constitution  of 
the  United  States,  which  clause  Is  as  follows; 
"  No  State  shall,  without  the  consent  of  the 
Congress,  lay  any  imposts  or  duties  on  imports 
or  exports,  except  what  may  be  absolutely  nec- 
essary for  executing  its  iUHpection  laws;  and 
the  net  proceeds  of  all  duties  and  imposts  laid 
by  any  Htate  on  imports  or  exports,  shall  be  for 
the  use  of  tlie  Treasnry  of  the  United  Slates; 
and  all  auch  laws  shall  be  subject  to  the  revis- 
ion and  control  of  the  Congress," 

By  chapter  316  of  the  laws  of  Maryland  of 
18ft4,  a  new  tobacco  inspection  law  was  en- 
ncted,  as  part  of  the  Code  of  public  local  laws. 
In  place  of  and  expressly  repealing  certain  por- 
tions of  Raid  Code.  It  provides,  section  1,  for 
the  appointment  of  Ave  tobacco  inspectors,  one 
for  each  slate  tobacco  warehouse  in  the  City  of 
Baltimore.  By  section  5  each  tobacco  inspector 
is  required  to  employ  such  clerks  and  laborers, 
and  provide  and  keep  on  hand  such  books,  im- 
plements and  materials,  as  may  be  necessary 
for  the  economical  and  effective  discharge  of 
Ms  duties  as  such  inspector,  and  the  salaries  of 
the  various  clerks  and  laborers  are  prescribed, 
to  be  paid  from  the  receipts  in  the  respective 
offices,  with  the  requirement  that  the  inspeclors 
shall  at  no  time  employ  more  labor  than  shall 
be  necessary  for  the  effective  performance  of 
the  work  to  be  done.  There  are  provisiona  to 
facilitate  the  landing  of  tobacco  at  the  wharves 
la  front  of  the  warehouses  and  its  removal 
therefrom,  and  to  secure  the  safe  preservatioo. 
of  the  tobacco  afler  IL;  delivery  at  tlie  ware- 
house. Section  10  is  as  folloivs:  "  It  shall  be 
the  duty  of  each  tobacco  inspector  lo  cause  each 
hogshead  of  tobacco  landed  or  delivered  at  the 
warehouse  to  which  he  Is  appointed  to  be  num- 
bered, in  succession  as  received,  and  to  cause 
said  number  to  be  entered  In  a  book  kept  for 
that  purpose,  together  with  the  time  said  hogs- 
head was  received,  the  name  of  the  vessel  or 
other  conveyance,  if  known  to  him,  by  which 
fialJ  hogshead  was  brought  lo  the  City  of  Bal- 
timore, and  of  the  owner  or  consignee  Of  said 
S72 


said  hogshead  shall  be  removed  from  bskI  ware- 
house, ne  shall  cause  an  enlty  to  be  made.  In 
some  book  kept  for  that  purpose,  of  the  time 
when  the  same  nas  so  removed,  the  name  of 
the  person  lo  whom  the  r^nme  was  delivered,  [ 
and  of  the  vessel  or  other  conveyance  bj-  which 
the  fame  was  taken  nway,"  It  is  provided  by 
section  12  that  each  inspector  shall  cause  all 
the  tobacco  in  the  warehouse  to  which  he  may 
have  been  appointed  to  be  inspecled  as  speedily 
OB  practicable,  in  regular  order,  as  numbered; 
and  by  section  IS  that  be  sba  11  cause  each  hogs- 
head of  tobacco,  before  It  Is  uncased,  to  oe 
weighed,  and  the  tobacco  In  each  hogshead  and 
the  cask  itself  to  be  separately  weighed,  and 
the  weight  of  each  hogshead,  as  Bist  weighed, 
and  the  gross  and  net  weijrht  of  the  tooacco 
tlierein  contained,  after  inspection,  to  be  en- 
tered in  a  proper  book,  with  sufficient  reference 
to  its  marks  and  numbers  as  previously  re- 
corded; and  by  section  14,  that  he  shall  mark 
on  the  side  of  each  hogshead,  with  a  marking 
iron,  its  warehouse  number  and  weifrhi,  and 
the  net  velght  of  tobacco  contained  therein, 
and  ita  warehouse  number  on  each  head,  with 
blacking;  and,  by  succeeding  sections,  that  be 
shall  uncase  and  break  all  tobacco,  In  whatever 
State  raised,  and  draw  samples  from  each  hogs- 
head, and  tie  each  lot  of  samples  together,  and 
label  it  with  the  warehouse  number  of  the  hogs- 
head, and  the  number  of  the  warehouse,  and 
the  date  of  inspection,  and  the  name  of  Its  owner, 
or.  if  known,  the  initials  or  other  marks  on  the 
hogshead,  and  deliver  it  sealed,  if  the  tobacco 
be  merchantable,  to  the  owner,  with  a  certifi- 
cate stating  the  dale  of  insitection.  the  ware- 
house mark  and  number  of  the  hogshead,  the 
weight  thereof,  and  the  net  weight  of  the  to- 
bacco in  it,  and  that  unmerchantable  tobacco 
shall  be  re-conditioned,  packed,  re-weigbcd  end 
re-inspected,  and  then  sampled  and  certified^ 
and  tiy  section  27,  that  every  hogshead  shall  be 
liable  lo  the  charge  of  |1,S0  outage,  if  weigh- 
ing less  than  1,101)  pounds,  and  to  16  cents  ad- 
ditional for  every  100  pounds,  which  shall  be 
Kid  by  the  purcnaser  Uiereof  to  the  inspector, 
fore  it  is  removed.  Penalties  are  Implied  by 
section  40  for  erasing,  altering  or  adding  to 
any  mark  placed  by  the  Inspector  on  any  hogs- 
head or  any  label  of  any  aample,  and  for  fraud- 
ulently taking  any  tobacco  from  a  sample  or 
substituting  other  tobacco  for  any  in  such  sam- 
ple, end  for  counterfeitine  any  hispector'a  cer- 
tificalc  or  seal.  Section  41  is  as  follows:  "After 
the  passage  of  this  Act,  it  shall  not  be  lawfu) 
lo  carry  out  of  this  State,  in  bogaheada,  any 
tobacco  raised  in  this  State,  except  In  hogs- 
heads which  shall  have  been  inspected,  passed 
and  marked  agreeably  to  the  provisions  of  this 
Act,  imless  such  tobacco  shall  have  been  in- 
spected and  passed  before  this  Act  goes  into 


sum  of  (800,  which  may  be  recovered  In  any 
court  of  law  of  this  State,  and  which  shall  go 
to  the  credit  of  the  tobacco  fund-"  This  section 
was  amended  by  chapter  Zfil  of  the  laws  of 
1 870.  by  re-enacttng  it  with  the  following  addi- 
tion; ■'Prmided,  That  nothing  herein  contained 
shall  be  construed  to  prohibit  aiy  grower  of 
tobacco,  or  ao;  puiduser  thereof,  nho  auj 
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pack  the  nma  In  the  county  or  neighborhood 
where  grown,  tnm  exporting  or  cuTTing  out 
of  thifl  State  tay  such  tobacco,  without  having 


without  Inspection  •hall.  In  bU  case*,  be  inaAed 
with  the  name  hi  full  of  the  owner  thereto,  and 
the  place  of  residence  d  such  owner,  and  shall 
l>e  l&Ue  to  die  aame  charge  of  outage  and  stoi^ 
age  as  in  other  caiea,  and  aaj  penoa  who  shall 
cany  Ar  send  out  of  thia  StMe  any  such  tobac- 
co, without  baring  it  so  marked,  shall  be  sub- 
ject to  the  penalty  prescribed  by  this  section." 
Becdon  49  praauribes  the  size  cX  the  casks  in 
which  tobacco-raised  in  Hiuyland  shall  be 
poclted,  and  forbids  the  inspector  to  inspect  or 
s  it  until  packed  in  a  hogshead  of  proper 


of  ToImcco,"  some  additional  regulations 
made,  and  some  existing  provisions  were  re- 
enacted,  and  some  changes  were  made,  and  all 
inconsistent  provisions  of  law  were  repealed, 
but  the  only  material  additions  or  cbaages  made, 
aofaras  thepresent  esse  is  concemed,were  these; 
by  section  11,  evciy  inspector  shall  have  un- 
cased, and  tweak,  every  hogshead  of  tobacco  de- 
livered for  Inmction,  in  so  many  places  for 
Uaryland  and  Ohio,  and  In  so  many  places  for 
B^ntucky  and  Tiiginia  and.  If  the  tobacco  is 
■oond,  take  a  sample,  and  mark  the  hogshead 
with  Its  number,  the  year  of  inspection,  uid  the 
initials  of  the  owner  on  each  head  and  on  tfae 
bilge  and  the  tore  and  net  wel^t  on  the 
bQge.  By  section  IS,  eatdk  inspector  shall  keep 
in  a  book  "  The  name  of  tfae  owner,  the  num- 
ber, gross,  tore  and  net  weight  of  every  bogs- 
head  of  tobacco  inspected  by  him,  the  Btata 
where  grown,  the  condgnee  of  the  same,  the 
name  ot  the  veasel  by  wtdctb  shipped  out,  and 


Issue  bis  cerQflcate  or  note,  stating  In  such  cer^ 
tiflctfe  or  note  the  name  or  initials  of  the  own- 
er, the  number  of  thehogshead,  the  State  where 
grown,  the  ckte  of  inspection,  and  the  gross, 
tare  and  net  weight  of  the  hogsheod,  ^d  he 
abal)  make  no  ddivery  of  inspeclod  tobacco, 
from' his  warehouse  except  upon  surrender  of 
the  certificate  or  note  corresponding  with  the 
number  of  the  hogshead."  By  section  36,  "No 
tobacco  of  the  growth  of  this  State  shall  be 
passed  or  accounted  lawful  tobacco  unless  the 
some  be  packed  in  hogsheads  not  exceeding 
fifty-four  Inches  In  length  of  the  slaves,  nor  ex- 
ceeding forty-six  inches  acniaa  the  head,  and 
the  owner,  or  bla  agent,  of  tobacco  packed  in 
any  hogshead  of  greater  dimensions  shall  re- 
pack the  some  in  hogsheads  of  the  size  herein 
prescribed,  at  hliown  expense,  before  the  same 
•haU  be  passed." 

By  chapter  228  of  the  laws  of  1872,  the  charge 
for  outage  Is  flxeJ  at  $3  for  oveiy  hogshead  not 
exceeding  one  thousand  one  btmdred  pounds, 
and  twelve  and  one  half  cents  additional  on 
ererr  one  hundred  pounds  ovet  one  thousand 
one  nnodred  pounds,  to  be^wld  by  the  ahlpper 
of  the  tobacco,  or  his  ageot 

In  order  to  determine  whether  the  statutory 
pfovisions  in  ouesUon  are  obnoxious  to  the  ob- 
jection made,thelr  meanhig  must  be  ascertained . 
Aae  IT  Ono.  U.  8..  Book  27. 


The  Act  of  18M  requliea  the  inspector  U>  exam- 


tobacco  itadf  by  aampUng  the  contents  and, 
when  this  hM  been  done,  and  the  weight  ascei^ 
lolned,  the  hogshead  is  passed.  In  regaid  lo 
the  addition  made  by  the  Act  of  1B70,  chapter 
291,  lo  section  41  of  the  Act  of  1864,  the  grow- 
er or  purchaser  of  tobacco  packed  In  the  county 
or  neighborhood  where  It  ugrown,Upennitied 
to  export  the  same  without  having  the  hogshead 
opened  for  inspection  by  aonnrtlw  Its  contento, 
tnit  the  Act  requires  such  hogsoeaoto  be  marked 
with  the  name  and  residence  of  the  owner,  and 
it  is  made  liable  to  the  charge  of  outage  as  in 
other  cases,  and  anyone  violating  its  praridons 
is  subjected  to  the  penalty  imposed  by  section  41 
of  the  Act  of  186^  The  Act  of  1870,  in  thus 
permitting  the  grower  or  purchaser  of  tobacco 
pockedlnthecountyortieighbortuXNiwhereitlB  :45] 
grown,  to  export  the  same  without  having  the 
hogshead  opmed  for  inqwction,  does  not  dis- 
pense with  onv  other  reauirement  of  the  Act  of 
1864  Id  regani  to  inspection.  It  provides,  in  ex- 
press terms,  that  each  hogshead  thus  packed 
shaJI  be  marked  with  the  name  and  resldenceof 
the  owner.  It  hneceesary,  therefore,  Ihalsome 
one  shall  ascertain  whether  these  requirements 
have  been  compiled  with  and  whether  the  tobac- 
co was,in  fact,  the  growth  ot  the  county  or  Deigb- 
boritood  where  it  was  packed.  Italsorequfies 
that  such  tobacco  shall  be  Jiable  to  the  same 
charge  of  outage  as  In  other  cases,  and,  as  the 
charge  of  out^e  depends  upon  die  wcigkt  of 
the  hogshead,  it  is  necessary  that  some  one  shall 
ascertdn  the  weight  of  sudi  hogshead,  in  (»der 
to  determine  the  amount  lo  be  paid.  It  does 
not  change  or  in  any  maniMr  dispeoee  with  the 
statutory  requirements  in  regard  to  the  ilimen- 
sioos  of  the  hogshead  In  wl^  each  tobacco  la 
'  be  packed,  and  it  is  necessary  that  some  one 
all  see  that  these  requirements  ore  com^ied 
widi.  These  and  otiier  dades,  it  is  obvious,  are 
to  be  poformed  by  the  inspectors,  and  when 
they  ue  performed  the  bogsneod  Is  10  be  pessed 
and  marked  as  provided  bythe  Act  <d  1864. 
When  the  words  "such  tobacco  so  exportedor 
carried  out  of  this  State  without  inmectkm  "  are 
read  in  connection  with  the  preceding  sentence, 
which  permits  the  grower  or  putchaaer  to  ex- 
port such  tobacco  "without  having  ttie  same 
opened  for  inspection,"  it  is  clear  that  thelerm 
"  without  inspection"  refen  to  Inspection  by 
opening  the  hogshead  and  sampling  the  con- 

The  Act  of  1872,  chspter  86,  changea  some  of 
the  provisions  of  the  Act  of  1864,  (mils  others, 
and  in  express  terms  repeals  all  Acts  or  parts  of 
ActslnconsisteDtwitbltsprovisianB.  Thepenal 
clause  of  the  Act  of  1964,  as  amended  by  the 
Act  of  1870,  which  makes  It  unlawful  to  cany 
out  of  the  State,  In  bogshcMls,  tobacco  rabed  in 
the  State,  except Inhc^aheadsinspecled, passed 
and  marked  according  to  the  provirions  <rf  the 
Act,  Is  (Mnltted  in  the  Act,  of  1878;  but  there  is 
nothing,  either  la  the  title  or  the  general  frame- 
work of  the  Act,  or  In  the  manner  In  which  the 


sion  that  the  Legislature  IntL 

as  a  substitute  for  all  prior  legislation  I 
Ject.  The  provisions  of  such  prior' — 
tial  togivecompletenesstouiesyi 
the  Act  of  1B7S  la  but  a  part    Tl 
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Oct.  Tkhm, 


Is  tnie.itutke  it  onlawfol  to  export  tobaccx)  railed 
iQ  tbe  State  onlen  tlie  ume  aliall  have  been  in- 
■pected  mud  puMd;  but  it  does  provide  that  no 
tobacco,  tbe  growth  of  tike  Slate,  ahall  be  paaaed 
or  ■ccouoioilawful  tobacco  udIbsb  tlie  wme  be 
packed  In  bogsheada  of  certain  prescribed  di- 
meosloiu.  It  doea  not  bst,  in  so  manT  words, 
that  the  tobacco  raised  in  Ok  Stale  andlnlended 
for  exportation  shall  be  delivered  at  one  of  the 
stall:  tobacco  waiebouses,  but  It  doea  provide 


and  assigns  them  u>  tbe  tobacco  warcbouses, 
with  DO  duty  to  perform  unlees  it  be  the  inspec- 
tiOD  of  tobacco.  Id  thus  deciaring  tbat  no  to- 
bacco, the  growth  of  tbe  State,  shall  be  ac- 
counted lawful  tolMGCO  unless  packed  in  the 
manner  prescribed  by  the  Act,  it  u  plain  tbe  Le- 
glslatme  meant  it  to  be  the  duty  of  the  inspect- 
or>  appointed  by  the  Act  to  ascertain  whether 
such  tobacco  was  thus  packed  In  conformity 
with  the  requirements  of  the  statute,  and  thla 
tl^  could  not  do  unless  such  toba(«o  should 
be  delivered  at  ihe  state  tobacco  warehouses. 
The  Legislature  meant  and  only  meant  to  select 
certain  provislooa  from  the  public  local  law  In 
lelation  to  the  inspeclion  of  tobacco,  and  to  re- 
enact  these  in  a  public  general  law,  and  to  leave 
snch  portion  of  the  local  law  which  it  did  not 
thus  re-enact  and  did  not  modify  or  repeal  by 
inconsistent  providoos,  as  existinK  parts  of  the 
local  law.  The  Act  of  1872  did  not  modlfv  or 
tepral  section  4t  of  the  Act  of  1064.  as  modified 
by  the  Act  of  1870,  which  constituted  part  of 
the  local  law;  and  under  that  section  it  was  the 
duty  of  the  plaintiff  in  error  lo  have  delivered 


.  in  order  that  the  inspectors 

might  ascertain  whether  it  was  packed  in  hoga- 
heads  of  Ihe  looper  dimensions,  and  whether  it 
1  ID  the  county  or  nelghboAood 


r  on  tbe  hogshead  Hboultf  release  such 
grower  or  purchkser  from  the  other  requlre- 
iftheAct.    These  views  are  those  which 


[4Tr  940.    Tlie  result  Is,  that  aU  that  the  Actof 

doea  in  regard  to  a  grower  or  purcbaaer  of  to- 
bacco raised  in  Maryland,  who  pack*  the  same 
In  bogsheada  in  the  county  or  neigfaborbood 
when  such  tobacco  Is  grown,  and  wlio  exptaU 
U  or  caiiiea  it  out  of  the  State,  is  to  dispense 
with  the  iqienlng  of  such  hogsheads  for  inspec- 
tfam,  hut  that  It  does  not  olspense  with  any 
other  requirement  of  the  Act  of  1884  in  r^ard 
10  inspectloD;  and  that  it  Is  a  port  of  snch  in- 
qMClkin  for  Uie  inspector  to  see  that  the  hoga- 
head  Is  marited  with  the  name  and  place  of  resi- 
dence of  the  owner,  and  to  *«ri^  the  claimed 
fact  that  the  tobacco  was  raised  in  Marrland  and 
packed  In  tbe  county  or  netehboriiooa  where  it 
was  grown,  and  to  weigh  the  hogshead  in  order 
to  determine  the  charge  for  outage,  and  to  see 
that  the  hogshead  conforms  in  oiinensions  lo 
the  requirement  of  the  statute,  so  that  the  to- 
bacco may  be  passed  and  accoonled  lawful  to- 
bmxo.  It  is  also  apparent  tbat,  not  until  the 
above  and  other  duties  have  been  performed  by 
the  Inspectors,  can  the  hogshead  be  passed  and 
markedosretpiiredby  the  Act  of  IBM.  TUs 
174 


requires,  in  regard  to  tbe  hogsheads  specially 
mentioned  in  the  proviso  enacted  In  187(1  to  ecg- 
tloD  41  of  the  Act  of  18A4,  that  they  be  delivered 
at  one  of  the  atat«  tobacco  warehouses,  and  that 
the  provisions  of  section  10  of  the  Act  of  1864 
be  observed,  that  is,  that  the  injector  shall 
number  each  hogshead  in  auccesrion,  and  enter 
the  number  In  a  book,  with  the  time  tbe  ho^ 
head  is  received,  and  tbe  name.  If  known,  of 
the  conveyance  by  which  it  was  brought  to  Bal- 
timore, aod  the  name  of  the  owner  or  consignee 
of  the  tobacco,  and  the  initials  or  other  marks 
on  the  hogshead  identifvlne  it;  and,  on  its  re- 
moval, enter  in  a  book  baeume  of  removal,  and 
the  name  of  the  penon  to  whom  It  Is  delivered, 
and  of  the  conveyance  by  which  it  Is  taken 
awayithat,  under  section  12  of  the  Actof  1864, 
it  shall  be  Inspected  in  all  required  particular* 
except  opening  it;  that,  under  section  IS  of  tbat 
Act,  the  inspector  shall  weigh  the  hogshead  un- 
opened and  enter  such  weight  In  a  book,  with 
suffldent  reference  to  its  marksand  numbers  aa 
previously  recorded;  that,  under  sectioD  14  of 
that  Act,  the  inspector  shall  mark  with  a  mark- 
ing Iron,  on  the  side  of  each  hogshead,  its  ware- 
house number  and  weight,  and  on  each  head 
its  warehouse  number;  ana  that  not  until  these 
things  have  been  done  Is  tbe  tobacco  lo  be  passed  [*8] 
or  accounted  es  lawful  tobacco. 

Tbe  plaintiff  in  error  contends  thatseclion 41 


Stales,  because;  1.  Itlsaregulationof  ioierslaie 
and  foreign  commerce,  and  a  law  levying  a  duty 
on  exports;  and  does  not  fall  within  the  class  of 
laws  known  as  inspection  laws,  because  the 
proviso  enacts  that  the  tobacco  to  which  it  re- 
fers need  not  be  opened  for  inspection;  S.  Said 
section,  even  thou^  it  is  an  Insr     " 

discriminates  against  the  nr ' 

manufacturer  of  leaf  tobai...,  ^ 

the  state  buyer  and  manufacturer,  in  impc 
bnrdoiaome  regulations  on  tobacco  inlende 
export,  and  laying  a  tax  of  at  least  (S  a  hogs- 
head on  snch  tobacco  when  exported,  while  to- 
bacco manufactured  within  the  State  is  fr«e 
from  sttch  regulations  and  such  tax;  and  thuait 
discrimlnatea  ag^i>it  Interstala  and  foreign 
commerce  in  tobacco,  and  in  favor  of  loeal  man- 
ulacturen  and  the  Internal  trade  of  the  State; 
S.  Said  section  discriminates  between  different 
classes  of  exporters  of  tobacco,  in  that  it  per- 
mits tobacco  exported  by  persons  who  pack  It 
in  the  county  or  nd^boAood  where  it  isgrovro, 
to  be  exported  when  maAed  with  the  full  name 
and  reaideDce  of  the  owner,  without  Inspection 
other  than  the  examination  of  the  ontmdes  of 
the  hogsheads,  while  ezporlen  of  another  class 
must  have  the  contents  of  their  hogsheads  sub- 
jected to  examination. 

'nie  provisions  of  the  Constitution  of  the  Unit- 
ed Statee  alleged  to  be  vkilated  are  clause  2  of 
section  10  of  article  I,  before  quoted,  aod  that 
dause  of  section  6  of  artide  1  which  ^ovidea 
that  the  Ckmgresa  shall  have  power  "To  regu- 
late commerce  with  foreign  Nations  and  amon; 
Uie  several  Stales." 

Tbe  Maiylaiid  court  held  that  the  charge  of 
outage  in  this  case  was  an  inspection  du^, 
within  the  meaning  of  the  Constitution;  that 
the  State  had  the  power  to  prescribe  tbe  dimen- 
sions of  the  hMshead  in  which  tobacco  raised 
in  Uaryland  shall  be  packed,  and  to  require 
10!  V.  8. 


[  DC  opeoea  lur  mspecuon;  s.  omia 
1  thou^  it  is  an  Innvectton  statute, 
a  against  the  non-reaident  buyer  and 
a  of  leaf  tobacco,  and  in  favor  of 
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nch  hogBhead  to  be  detirered  at  on«  of  the  state 
tnbMCCO  wuetioiues.  In  oi^r  that  the  inspectors 
nay  ascertain  whether  It  coDlomu  to  the  re- 
qouements  of  the  law,  aod  whether  it  is  the 
true  growth  of  the  State  and  packed  bv  the 
9)  Roweror  purchaMr  In  the  county  or  neighbor- 
Sood  wheK  it  was  ktowu;  and  that  the  charge 
of  outage,  to  re-imburae  the  Blate  for  the  ex- 
penaea  Uiereby  incurred,  and  in  consideration 
of  Moiage  of  the  hogshrad,  is  in  the  nature  of 
an  inapectkm  duty,  within  the  meaning  of  the 
Oonatitution. 

The  contention  of  the  plaintiff  in  error  is, 
that  a  law  which  otherwise  would  be  an  inspec- 
tkm  law  ceaaes  to  be  such  if  no  providon  Ib 
made  for  opening  the  package  coniainliig  the 
articleandexamining  the  qnality  of  its  contents. 
On  this  anbject,  the  Hanland  court  held  that, 
in  order  to  DOoadtute  an  inspection  law,  ao  ex- 
aminadon  of  the  qutditj  of  the  aittcle  Itself  is 
not  oeceaBaiy;  but  that,  to  prepare  the  pfoducta 
c»f  a  State  for  exportation,  it  may  be  necewary 
that  such  products  ahould  be  put  in  packages 
of  a  certain  form  and  of  certain  prescribed  di- 
mensions, either  on  account  of  the  nature  and 
character  of  such  products  or  to  enable  the  State 
to  identify  the  products  of  its  own  growth  and 
to  furnlsa  Ihe  evidence  of  such  Identiflcation 
In  the  ma^ets  to  which  they  are  exported.  In 
^morition  to  these  views,  which  appear  to  os 
to  be  soond,  we  an  asked  to  bold  that  Uie  pro- 
vUons  under  consideration  do  not  fall  under 
the  head  of  in^tectlon  laws,  in  a  case  where  the 
question  i*  jwesenled  without  any  finding  of 
an;  facts  to  show  that  what  majr  be  thus  necee- 
Bai7,  in  regard  to  a  product,  is  not  neceaaaiy  in 
re^rd  to  tobacco,  and  with  every  presumr"'~~ 


of  Maryland.  The  Legidature  of  the  State  of 
UaTylwid,  from  the  earlicBl  history  of  the  Col- 
ony, and  since  the  formation  of  the  State  Oot- 
ernment,  has  made  the  Inspection  of  lobacco 
raised  in  that  Stale  compulawy.  That  inspec- 
tion  has  included  many  features,  and  has  ex- 
tended to  the  form,  uze  and  weight  of  the 
packages  containing  the  tobacco,  as  well  as  to 
the  quality  of  the  article.  Fixing  the  identity 
and  weignt  of  tobacco  alleged  to  have  been 
grown  in  the  State,  and  thus  preeerring  the 
reputation  of  the  article  in  markets  outside  of 
the  State,  is  a  Intimate  part  of  inspection 
laws,  and  the  means  prescribed  therefor  in  the 
slatotes  in  question  naturally  conduce  to  that 
end.  Such  provisions,  as  parts  of  Inspection 
laws,  are  as  proper  as  provisions  for  inspecting 
quality,  and  it  cannot  he  said  that  the  absence 
[ttO'l  of  the  latter  provisions.  In  respect  to  any  par- 
ticular class  of  tobacco,  neceswrilj  causes  the 
laws  containing  the  former  provisknu  to  cease 
to  be  inspection  laws.  Itls  easy  to  see  that  the 
use  of  the  precaution  of  wei^ng  and  marking 
the  weight  on  the  hogshead  and  recording  it  in 
a  book,  is  to  enable  it  to  be  determined  at  any 
Itme  wbetbOT  tbe  contents  have  been  diminished 
Bubsequently  to  tbe  original  packing,  by  com- 
paring a  new  wdght  ^th  the  original  marked 
weight,  or  U  tbe  maAed  wdght  be  alured.with 
tbeweightenteredlnlhe  warehousebook.  The 
tUuB  required  to  be  done  In  respect  to  the  hogs- 
bead  of  tobacco  In  the  present  case,  aside  from 
any  inspection  of  quality,  are  to  be  done  to 
prepare  and  fit  tbe  bogsbewl  as  a  untt,  conlain- 
See  17  Otto. 


ing  the  tobacco,  for  exportation,  and  for  be- 
coming an  article  of  foreign  commerce  or  com- 
merce among  the  States,  and  are  to  be  done  be- 
fore it  becomes  sucb  an  article.  They  are  proper- 
ly parts  of  inspecUoD  laws,  within  the  d^nition 
given  by  this  court  hi  OObotu-v.  Q^tbn.O  Wheat., 
308.  In  a,  note  to  tbe  argument  of  Hr.  Emmett 
in  that  case,  at  page  119,  are  collected  referencea 
to  many  Statutes  of  the  States,  in  the  form  of 
Inspection  laws,  showing  what  features  have 
been  ^emlly  reeogidzeS  u  falling  within  the 
domam  of  those  laws,  such  as  the  die  of  barrels 
or  casks,  and  the  number  of  hoops  on  them; 
what  pieces  of  beef  or  pork,  and  what  quantity 
and  size  of  nails,  should  be  in  one  cask;  the 
length,  breadth  and  thickness  of  staves  and 
tieadlng,  lumber,  boards,  shingles  etc. ;  and  tho 
brandingof  pot  and  pearl  ashes,  flour.  Ash  and 
lumber,  and  tbe  forfeiture  of  them,  if  un- 
branded.  These  were  cited  as  instances  of  the 
exercise,  l^  States,  of  the  power  to  act  upon  an 
article  grown  orproduced  in  ft  State,  before  h  be- 
came an  article  of  fordgnordomeetlccommerce, 
or  of  commerce  among  the  States,  to  prepare  it 
for  such  purpose.  It  was  in  reference  to  laws  of 
this  cbaiscter  that  It  was  said.  In  argument,  in 
Oiliboiu  V.  Offden,  that  tbe  enactments  seemed 
arbitrary,  and  were  not  founded  on  the  Idea  that 
the  things,  the  exportation  of  which  was  thus 
problUted  or  reMralned,  were  dangerous  or 
noxious,  but  had  for  their  object  to  improve 
tcmiga  oade  and  raise  the  characterond  repu- 
tation of  the  articles  in  a  foreign  market.  It 
was  in  reference  to  such  laws,  among  other  in- 
apectioa  laws,  that  Ohi^  JvtUee  Hanhall,  In 
OMon*  V.  Ogden,  after  remaiUns  that  apower 
to  regulate  commerce  was  not  tM  source  from 
which  a  right  to  pass  Inspection' lawa  was  de- 
rived, said:  "  The  object  of  inspection  laws  is 
to  improve  tbe  quall^  of  articles  produced  by 
tbe  IsDor  of  a  country;  to  flt  tltem  (or  exporta- 
tion; or,  it  maybe,  for  domestic  use.  l^eyact 
upon  the  subject  before  it  becomes  an  article  of 
foreign  commerce,  or  of  commerce  among  the 
States,  and  prepare  It  for  that  purpose.  They 
form  a  portion  of  that  immense  mass  of  legis- 


eral  Government;  all  which  csu  be  most  advan- 
tageously exercised  by  the  States  themselvea." 
It  was  not  suggested  by  the  court  that  those 
perticular  laws  were  not  valid  exercises  of  the 
power  of  tbe  State  to  flt  the  articka  for  expor- 
tation; or  that.  In  addition  to  or  even  aside 
from  ascertaining  the  quality  of  the  article  pro- 
duced in  a  State,  tbe  Stale  could  not  define  Ibo 
form  of  the  lawful  package  or  its  weight,  and 
subject  form  and  weight,  with  or  withoutqual- 
ity,  to  the  BupervtsioD  of  an  iDspector,  to  ascer- 
tain that  the  required  conditions  in  respect  to 
the  article  weie  observed. 

In  addition  to  the  Instances  cited  in  OObont 
V.  Ogtim,  the  diligence  of  the  Attorney -General 
of  the  State  of  Maryland  has  collected  and  pre- 
sented to  us,  m  argument,  numerous  Instance*,* 


Tbe  foDowtnf  are  the  Aols,  and  tbe  subjects  In 
reference  to  which  ther  were  passed.  jr.H..'Ckska 
of  Flazseed,  178B,  see,  Penetual  La«*ot  M.  H.,  ITES, 

Kin.  DlmeDriODa  of  Shlnftas,  Staves  aod  Boon. 
>ld.,p.l§B.  Jftist.:  SbincW  Btevei  and  Hoofs. 
Ada  and  Resolves  of  the  Frovtnae  of  Hass.  Hit, 
Vol.  8.  n7«-lTte],p.U8.(taM.,ah.tt.  StaBof  o2s 
for  Pickled  nsb.  iMd.,  p.  1000.  AotoflTB.  R./..- 
Keinilathivtlie  fiwpeotlaD  of  Beef,  Pork,  Ptokled 
-^^  aDdiy)tsHX)D,  and  asocrtataitBs  the  mtrnta 
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rfiZI  ■tioi'iiV- 1>7  Uie  text  of  the  inapectloii  Uws  of 
tbe  ThMeen  Amerlcku  Cokmiea  uid  Stales,  in 
force  in  1787,  when  (he  Coiutitutloti  of  tlie 
United  States  was  adopted,  th&t  the  form,  ca- 
pacity dimensioM  and  weight  of  packages  were 
objecte  of  inapecUon,  lirMpecdve  of  the  quality 
of  ttie  coDtents  of  the  packagea.  TheinstancM 
embrace  among  otttere,  the  dimeusioos  of 
■hlngiet,  itareaandboope;  the  size  of  casks  and 
barrel!  for  flsb,  pork,  beef,  pitch,  tar  and  tur- 

Gnline;  and  the  size  of  bogsh^^  of  tobacco, 
Maryland,  the  dimensions  of  tobacco  hogs- 
heads were  Sied  by  Tarious  statutes  passed  from 
the  year  1656  to  tbe  year  1768.  By  the  Act  of 
lTe3,ch.l6,iec.l8,Itwaa enacted  that  aU  tobacco 
packed  in  hogsheads  esceediog  48  inches  in  Uie 
length  of  the  stave,  and  70  inches  in  tbe  whole 
dlameten  within  the  staves,  at  the  croze  and 
bulge,  should  be  accounted  unlawful  tobacco 
andshould  not  be  passed  or  received.  Likepro- 
vidons,  fixing  the  dimensions  of  hogsheads  of 
tobacco,  have  t>een  in  force  in  Maryland  from 
1789  till  now.  In  view  of  kich  legislation  ex- 
isting at  tbe  time  the  Constitution  o!  tbe  United 
States  was  adopted  and  ratified  by  the  original 
States,  known  to  the  fratnen  of  the  Constitution 
who  came  from  tbe  various  States,  and  called 
[S31  "inspection taws"  in  those  States,  it  follows 
that  the  Constitution,  in  speaking  of  "  inspec- 
tioD  laws,"  included  such  laws,  and  intended  to 
reserve  to  the  Stales  the  power  of  continuing 
to  pass  such  laws,  even  tnough  to  carry  them 
out  and  make  them  efFective, In  prevcutrng  the 
exportation  from  the  State  of  the  various  com- 
modities, unless  the  provisionsof  the  taws  were 
observed,  it  became  necessary  to  impose  charges 
which  amounted  to  duUes  or  imposls  on  ex- 
ports to  an  extent  absnlutely  neceaaaiy  to  exe- 
cute such  laws.  The  gen^^  sense  In  which 
the  power  of  the  States  in  this  respect  has  been 
understood  since  the  adoption  of  the  Constitu- 
tion, is  shown  by  the  legislation  of  the  States 
since  that  time,  as  collected  in  like  manner  by 
the  Attomey-Qeneral  of  Maryland,!  covering 


tbe  form,  capacity,  dimendons  and  wel^t  of  ,w^^ 
— 'tages  containing  articles  grown  or  produced 
Stale,  and  intended  for  expwtation.  These 
laws  are  none  tbe  less  inspection  lawa  because, 
as  was  said  by  this  court  In  Oibbont  t>  Ooihn, 
they  "may  have  a  remote  and  considerable  in- 
fluence on  commerce,"  It  is  a  circumstance  of 
weight  that  the  laws  referred  to  in  the  Consti- 
tution are  by  it  made  ''  subject  to  the  revision 
and  control  of  the  Congress."  Congress  may, 
therefore,  interpose,  if  at  any  time  any  statute, 
under  the  guise  of  an  inspection  law,  goes  be- 
vond  the  limit  prescritted  by  the  Conetitutloo, 
in  imposing  duties  or  imposts  on  iroports  or 
exports.  These  and  kindred  laws  of  Maryland 
have  been  In  forceforalongtennof  years,  and 
tbere  has  been  no  such  interposidon. 

Objection  is  made  that  tbe  Hatyluid  laws  are 
not  inspection  laws,  butarereguhtlonsof  com- 
merce, because  they.require  every  hogshead  of  [55] 
totwcco  to  be  brought  to  a  state  tobacco  ware- 
bouse.  But  we  are  of  opinion  that,  It  being 
lawful  to  require  the  article  to  be  sublectcd  to 

.t. i,._j '--■-'--'—- public  officer 

fill  subject  of 
commerce,  it  is  not  foreign  to  Uie  character  of 
an  inspection  law  to  require  that  tbe  article  shall 
be  brought  to  the  officer  Instead  of  sending  the 
officer  to  the  article.  It  is  a  matter  as  to  which 
thcStatetiaaareasonaiileuUcretloD,  and  we  are 
unable  10  see  that  such  discretion  h^  been  exer- 
cised in  anv  such  manner  as  to  cany  the  stat- 
utes twyona  the  scope  of  inspection  uws. 

There  is  another  view  of  Uke  subject  which 
has  great  force.  Recognized  elements  of  inspec- 
tion laws  tiave  always  been :  quality  of  the  art). 
capacity,  dimensioDt  and  weight  ol 
mode  of  putting  up,  and  marking  and 
,  of  various  kinds,  aU  tbeae  matten 
being  supervised  by  a  puldic  officer  having  au- 
thorny  to  jnas  or  not  pass  the  article  as  lawful 
mercliandise,  as  it  dia  or  did  not  answer  the 
prescrltied  requirements.  It  has  ikever  been  re< 
garded  as  uecessary,  and  it  is  manifestly  not 

lT8(>,eta.  17.  UguorCaaka,lTTl.  oh.a:  inr.  oh.  IT; 
i7H,l!b.tB:  neS,ch.ta.  iMoyotlieTMarTlaiidpro- 
vlndal  lawa.  luesoriblns  (be  lenirtb,  ■uptrtotal  and 
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portatlon,  wtwn  packed,  01 

Klai  1  BriBhUy.Turdon-s 
tier  and  Lsnl.  Ibld.^f 
tUledSpMts,  IbUL,  --  *"- 
andHMd,lM(L,711, 


+Pn>nHioan<a.'  Beef  and  Pork  Intended  forex- 
-^"^y^:^ w~. •tod^in  PhUadel- 

inS,  pp.  tn,  IIH; 
DomesUo   Dls- 

fUd_m;  Flour 


TiBBiin8,pp.«i.ua._.     

paokedln  barcds  tiefoie  exportation. 

tents,  oualltr  and  MsmpeotBUTels  of  Fork,  Beef, 
Plteb.Tar  and  Turpaotlne,  see  IMd.,  p.  47,  An  ot 
17TS,  ebap.  43.  Innwotion  of  Tobaooo.  and  Sim  erf 
Tobaooo  Hogsbes^  Act  ot  lT88,oh.  lO.sece.  1.  U, 
10.  y.  CanOna:  ItedeU<s  taws  ot  N.  C.,  ed.  179!. 
DlmenskMis  ot  Beet,  PoA  and  FIsta  Casks,  Stat-ea 
and  Headlnas  and  ot  Boards.  Planks  and  Sblniilea. 
Aot  of  1T81.  chap.aa.  8.  CaroUna :  Qrlmke'a  PubUo 
Laws.  DtmenslimsandCuapiUot  Beet  and  Pork 
Bamls.p.Il>.  Oeorgla.-^ratKlna' Dlfiest.  Caaka 
for  aSSt  and  Pork.  Siseot  Banela  tor  Ftteb.  Tar 
■nil  TiiFiHHiMiuL  AntAfim.  Nn.  14g^  amended  bf 
motthcProv- 
tate  ot  Karrland,  In  refers 

ulotuor  mgeot  tobaneo 

fixed  by  the  Aota  ot  UO,  eh. 
Iim,  ch.  4, 1704.  oh.  B8ijn£  ol 
8,  ITIT,  oh.  7  JTSi  ObT*.  1T47, 


JikHul ,'  PubHa  Statutes.  ISffi ;  Baof  uid'i^>rk  Casks, 
ch.  a,  page  XM :  Ume  Casks,  Ibid..  SM;  FWi  Cuki, 
IWd.,  oh.  114,  p.  Mil.  Uaint:  R.B.,  IBTl ;  Lime,  ch, 
as.  BSc.  3  ^  Pnt  and  Pearl  Juba.    IbUL,  too.  0 ;  NaJh, 


Ooni'Woud,  Iblif.,  oL  41.  seo.  1 ;  < 
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DMCMuy,  tliBt  all  of  theR  elements  should  co- 
tdst  in  order  h>  mske  s  vslid  inspecUoii  law. 
Qnslily  slone  nay  be  the  subject  of  luapection, 
without  other  requireroent,  or  the  inspection 
mij  be  nude  io  extend  to  all  of  the  sbove  nut- 
ten.  When  all  are  pracrllied,  and  then  inspec- 
tiOD  as  to  quality  Is  dropped  out,  leaving  the 
rest  in  force,  it  cannot  be  said  to  be  a  neceesar; 
legal  condiision  that  the  law  has  ceased  to  be 
an  inspection  law. 

AsisBuggesledlnJVWIfDnT.  ffana,  2  Woods. 
S8T,  by  J/f\JwKe«  Bradley,  it  may  be  doubtful 
whether  It  Is  not  exclusively  the  province  of 
Congress,  and  not  at  all  that  of  a  court,  to  de- 
cide wbetheracbargeordutj,  under  nn  inspec- 
tjnn  law,  Is  or  is  not  excessive.  There  k  noth- 
ing in  the  record  from  which  it  can  be  inferred 
that  the  State  of  Maryland  intended  to  make  Its 
tobacco  Inspection  laws  a  mere  cover  for  laying 
revenue  duties  upon  exports.  The  case  is  not 
like  that  of  Mining  Co.  w.  Auditor-Oen.,  82 
Uicb.,  488,  where  a  stale  tax  Imposed  on  min- 
eral ore  exported  from  the  State  before  being 
imelted.WBS  held  to  be  a  tax  on  lateratatc  com- 
1]  merce,  no  such  tax  being  imposed  on  like  ore 
reduced  within  the  Bute.  The  question  of  the 
right  of  Hatyland.  under  the  Constitution  of 
tu  United  States,  to  reauire  that  the  dimeusious 
and  gross  weight  of  a  nonhead  contalniDK  to- 
bacco grown  upon  its  soil  wall  be  ascertained  bv 
its  oScera  before  the  tobacco  shall  be  exportea, 
b  a  quesUoD  of  law,  because  the  quesdon  is  as 
towhethersuch  law  is  an  inspection  law.  More- 
OTCT,  the  question  as  to  whether  the  chargex 
for  inch  examination  and  its  attendant  duties 
■re  "  absolutely  necessary,"  was  not  before  the 
itate  court,  and  was  not  passed  upon  by  it,  and 
cannot  be  considered  by  this  court. 

It  is  urced,  however,  that  the  Uiaryland  law 


muse  it  discriminates  between  the 


state  buyer  and  manufacturer  of  leaf  tobacco 
and  the  purchaser  who  tniys  for  the  purpose  of 
tnuispoiting  the  tobacco  to  another  State  or  to  a 
foreign  countiy.  But  the  State,  having  the 
right  to  piescribe  the  form,  dimensions  and  ca- 
pacity of  the  packages  in  which  its  products 
shall  be  encased  before  they  ue  brougnt  to  or 
Fotd  in  the  public  market,  Has  enacted,  Laws  of 
1873,  ch.  86,  sec.  36,  that  no  tobacco  of  the 

Sowth  of  the  State  shall  be  passed  or  accounted 
wf  ul  tobacco  unless  it  be  packed  in  hogsheads 
of  a  specifled  size.  This  regulation  covers  all 
tobacco  grown  in  the  State  and  packed  in  hogs- 
heads, without  reference  to  the  purpose  for 
which  it  is  packed.  If  the  tobacco  is  lo  be  dealt 
in  witliin  the  limits  of  the  State,  the  examina- 
tion ss  to  dimcnaionB  is  properly  left  to  the  con- 
tracline  parties,  probably  under  the  view  that 
the  seller  for  the  bome  market  will  have  a  suBI- 
dent  stimulus  toobserve  the  requirement  of  the 
law,  in  a  desire  to  maintain  the  reputation  of  bis 
commodilv.  But,  if  the  tobacco  is  to  be  ex- 
ported as  lawful  tobacco,  the  Slate  may,  with 
equal  propriety,  prescribe  and  enforce  an  exam- 
Inntion  by  an  olllcer,  wilhlu  the  State,  of  a 
hogshead  containing  tobsci^  grown  in  the 
State,  and  Intended  for  shipment  beyond  the 
limits  of  the  State,  In  order  to  ascertain,  befora 
the  hogshead  is  carried  out  of  the  State,  and 
before  it  becomes  an  article  of  commerce,  that 
it  Is  of  the  dimeuaioua  prescribed  as  neceaaary 
to  make  it  lawful  tobacco.  In  Oaoteu  v.  Board 
of  Wardeni,  12  How.,  289,  a  law  of  Pennsylva- 
nia provided  ihat  a  vesael  not  taking  a  pilot 
should  pay  half  pilotage,  but  that  this  should  . 
not  apply  to  American  veaaels  engaged  in  the  ''''I 
Pennsylvania  coal  trade.  IL  was  held  that  the 
general  regulnlion  as  to  half  pilota|^  was 
proper,  and  that  the  exemption  was  a  fair  eser- 
dse  of  l^slative  discretion  acting  upon  the 
subject  of  the  regulation  of  the  pilotage  of  the 


ib.  Google 
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Fort  of  FbllAddphla.  The  court  said,  tb&t.  In 
making  pilotage  regulatiooa,  the  legislative  dh- 
cretioa  1^  bwn  constoiiUy  exercieed,  in  this 
and otber  countries,  InmakiDgdiscrimioatloDs, 
fonnded  on  differences  both  in  the  character  of 
tha  frade  and  Id  the  UnuuKe  of  vessels  engaged 
Uienlii.'  Any  diacriminauon  appearing  in  the 
present  case  u  of  the  Htme  character  as  that  In 
the  pilotage  case,  and  fairly  within  the  discre- 
thm  of  the  Stale.  Such  ducretion  reasonably 
extends  to  eiompting  from  opening  for  Internal 
in^)ection  an  nniclo  grown  in  the  State,  when 
it  u  marked  with  the  name  of  an  sBCertsined 
owner,  and  to  requiring  that  en  article  zrownin 
the  State  shall  be  opened  for  internal  inspection 
when  it  is  not  intended  to  be  put  on  the  market 
onthecreditof  an  ascertained  owner  and  bnot 
Identified  by  marks  as  owned  by  him.  So,  too. 
In  the  exerdse  of  the  tame  discretion,  and  of  Its 
power  to  prescribe  the  method  In  wlilch  its 
products  sliall  be  lilted  for  exportation,  it  may 
direct  that  a  certain  product,  while  it  remains 
"  in  the  bosom  of  the  couniiy  "  and  before  it 
has  become  an  article  '  'of  foreign  commerce  or 
of  commerce  twtween  the  States,"  shall  be  en- 
cased insadi  a  package  as  appears  best  fitted  to 
secure  tbe  safety  of  the  package  and  to  Identify 
Its  coDtenta  as  the  growth  of  the  State,  and  may 
direct  that  the  weight  of  the  packnge,  and  the 
name  of  the  owner  of  its  contents,  shall  be 
plainly  marked  on  the  package,  and  may  also  ex 
empt  tbe  conlenla  from  inspection  aa  to  quality, 
when  the  weight  of  the  package  and  tbe  name 
of  the  owner  are  duly  ascertained  to  be  marked 
thereon.  Such  a  law  is  an  inspection  law,  and 
may  be  executed  byimposJDga  "tax  or  duty  of 
inn)ection,"  which  tax,  so  far  as  it  acts  upon  ar- 
tides  for  exportation,  is  an  exception  to  the  pro- 
hlbilioD  on  the  States  against  hiving  duties  on 
exports,  the  exception  bdng  maae  because  the 
tax  would  otherwise  be  within  the  probibitlon. 
Avion  V.  Md.,  n  ^lieat.,  419,  43B.  At  the 
aame  time  we  fully  recognize  the  principle,  that 
any  iun>ection  law  Is  subject  to  tbe  paramount 
right  of  Congress  to  regulate  commerce  with 
ftweign  Nations  and  among  the  several  Slates. 
TlK  genenl  provision  of  tbe  Maryland  Stat- 
ute is,  that  it  shall  not  be  lawful  to  carry  out  of 
the  Stale,  In  bogalieada.  any  tobacco  raised  in 
tbe  State,  except  In  hogsbeads  which  shall  have 
been  insMcted,  passed  and  marked  agreeably  to 
tbe  pronaioiu  of  the  Act  These  provisions  In- 
clude the  doing  of  many  things  in  addition  to 
an  inapectioD  of  quality.  If  the  tobacco  Is 
grown  in  the  Slate  and  packed  Id  the  county  or 
neighborhood  where  gnva,  it  may  be  carried 
out  of  tbe  State  without  having  its  quality  In- 
spected, if  It  be  marked  in  the  manner  pre- 
acrlbed.  But  it  atiU  is  neocsvry  it  should  be  in- 

rxd  in  all  other  particulars,  and  inspected 
lo  ascertain  tbat  It  waa  grown  in  the  State 
and  packed  where  grown  and  it  marked  a«  re- 
quired. If  It  does  not  answer  the  latter  require- 
ments it  is  to  be  fuHber  inspected  as  toqualitv. 
The  necessitr  thus  existing  for  subjecting  the 
bonbead  to  inspection  uncKf  all  circumstances, 
«  charge  of  some  kind  was  proper  for  outage 
that  Is,  a  charge  payable,  on  withdrawing  tbe 
hogshead,  for  labor  connected  with  recefrlng 
ana  handling  it  and  doing  the  other  thlngsabove 
mentioned,  ^uch  charge  appears  to  be  a  chuge 
for  services  properly  rendered. 

Tbe  above  views  cover  the  ob}ectlOD  i 
«7« 


that  the  Maryland  law  discriminates  between 
different  clsMes  of  exporters  of  tobacco,  and 
favors  the  person  who  packs  it  for  exportation 
in  tbe  county  or  neighborhood    where  it  E* 


purchases  for  exportation,  before  refetredlo,  re- 
sults from  any  providona  of  the  law,  is  a  dts- 
criminatiOD  wbich,  we  think,  the  State  has  a 
light  lo  make,  resulting,  as  itdoes;  whollyfrom 
regulations  which  affect  the  article  before  it  has 
become  on  article  of  commerce,  and  which  at- 
tach to  it  as  and  when  it  is  grown,  and  before  It 
is  packed  or  sold.  The  tobacco  Is  grown  with 
these  regulations  In  force,  and  tbe  State  has  a 
right  to  say  whai  ahalt  be  lawful  merchantable 
totncco.  This  is  really  all  that  has  been  done 
In  regard  to  the  tobacco  In  question. 

In  this  case  no  inspection  is  involved  except 
that  of  tobaixx)  grown  In  Maryland,  and  we 
must  not  bo  understond  as  expr^ngany  opin- 
ion as  to  any  provisions  of  the  Marytand  laws  tB»l 
which  refer  lo  the  inspection  of  tobacco  grown 
out  of  Ttlaryland. 

l!itja^menlofUieO(mr'qfAppeal4<^Mnr]/- 


Tnie  oopr.    Test : 

James  H.  MaKennsf,  Clerk,  Sup.  Oooit,  V.  8. 

Clted-lllTC.B.,ai. 


HBNRT  Z.  CHAPMAN,  HEHAN  ELT,  En.      [SU] 
of  Chakles  a.  Ely,  Deceased,  and  WILL- 
IAM A.  ELY,  In  His  Own  Right  and  aa 
Admr.  of  LOQiBB  C.  Elt  Deceased,  AppU., 


(See  8.  C,  17  Otto,  8 


e  tbataor 


1.  Where  land  ts  oonveyed  to  a  oouptj  for  a  pooi^ 
house,  under  an  agreement  made  bv  tbe  couDty 
oommlsBloaeni  In  ezoeas  of  theic  autborll;  to  pm 
lor  It  at  a  deflnlle  time,  tha  etanlor,  on  default  or 
pajment,  Is  entitled  to  a  decree  that  the  county  au*- 
render  poBWadon  aod  reconie)' to  him,  unleaspsy- 
ment  shall  be  made  of  tbe  amount  due  "— -^ — 
WltblD  such  nosoD&ble  time  t  ■  -  - 
court,  as  may  be  neceeaary  to  rai 


i.  An  eilstliiK  rlgbt  of  action  c 
iway  bv  mere  lexklaUon,  as  t>y  >hi 
dod  of  limitation  to  a  time  wnlcb  t 


ittenlnK  tlie  pe- 

's.'where  alawfuloontriot  tew  tbefaleof  land  tor 
a  lawful  purpoee,  as  tor  a  poorbouae,  Is  made  with  s 
oouDty,  which  eitraea  to  poj  for  the  tame  In  a  mao- 
ner  not  autborlnd  by  statate.  One  other  party  ma* 
waive  porformanoe  aeeordlog  to  Its  tei«u,  an4  wan 
a  reawmable  leturth  of  Ume  for  tbe  county  to  iMka 
the  payment  In  Oie  moto  made  lawful  hgr  ute  Mat- 
ute,  before  tbe  Statute  of  Limitattons  wIH  bactn  to 
run !  or  may  hcUw  an  ar"^  *"  —MnH  tb*>  mn. 
tnot  for  bllure  oioonsld 


dJi».S.18as. 

APPE  ALirom  the  Circuit  Court  of  the  United 
States  for  tbe  District  of  Nebraska. 
The  history  and  facts  of  tbe  case  ai^war  la 
the  statement  by  the  court. 

107  IT.  a. 
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Chaphak  t.  Douolab  Co.  Cohbb. 


a  of*Nfr 


Btatemcnt  of  (he  case  by  Mr,  Juttiee  Sat- 
th*wsi 

This  to  a  btn  Id  equity  filed  in  tlie  circuit 
court  on  Seirtember  10,  1877,  tbe  appellant 
Chapman,  a  citizen  of  TenneBBee,  joining  as 
complaiiunt  for  their  benefit  with  tbcotherap- 

rlaats,  being  the  represenUtives  of  Charles 
EI7,  deceased,  and  dtlzeos  of  Ohloi  the  ~~ 
pellee  bring  a  municipal  Corporati 

The  object  of  the  bill  is  declared  to  be.  and 
the  prayer  corresponds  to  It,  to  compel  the 
County  of  Douglaj  to  surrender  possession  of 
two  certain  trartsof  land  therein  ae»crlbed,one 
of  one  hundred  and  sixty  acres  and  one  of  ten 
acres ;   and  10  reconvey  and  release  tbe  title 


1850;  and  for  au  accountof  the  rents  and  prof- 
its Uiereof;  or,  "  In  case  said  County  of  Doue- 
los  and  the  corporate  authorities  thereof  shall 
elect  and  reouest  to  be  allowed  to  retain  and 
bold  the  Una  described,  then  and  in  that  case 
to  compel  said  county  and  the  corporate  au- 


and  value  of  said  land,  as  stated  in  said  deed  of 
conreyance,  with  lawful  interest  thereon  from 
the  dMe  of  said  deed  to  the  time  of  the  making 
of  su^  payment " 

It  appears  that  on  March  4, 1850,  an  wree- 
ment  in  writing  and  under  seal  was  entereainto 
between  Chapman  and  the  County  of  Doug- 
las, tbe  latter  acting  by  tbe  County  Commis"' 
era,  whereby  Chapman  agreed  to  sell  and  . 
Tcy  the  premises  in  controversy  "On  the  follow- 
ing conaitioDs,  to  wit:  that  the  party  of  the  sec- 
cnid  part  shall  pay  to  the  party  of  the  first  pi^ 
at  the  ensealing  and  dell  very  of  a  warrantee  c< 


ders  of  tbe  Coun^  of  Douinas  aforesdd  on  tbe 
treasuTBi  of  said  County  of  Douglas,  and  the  bal- 
e  of  six  thousand  (|6,000)  dollars  in  four 


when  required,  nrign  to  and  give  up  the  posses- 
sion uf  a^  property  to  the  party  of  the  second 
port,  or  Its  assigns  or  agents.  Immediately  on  the 


its  agents  in  full  and  peaceable  possession  of  said 
described  property.  And  the  said  party  of  the 
second  part  agrees  to  purchase  said  properH  on 
the  terms  oforeaaid.ofandfromtheparlvof  tie 
first  part,  and  for  the  security  of  lae  deferred 
payments,  as  hereinbefore  set  forth,  to  give  a 


50,  in  pursu- 
ance 01  uuB  weemem,  uuapman  and  wife  ex- 
ecuted and  delivered  to  tbe  County  Commis- 
alonera  a  deed  to  the  County  of  Douglas  for 
the  land,  which  was  accepted  and  placed  by 
them  on  record.  The  first  Installment  of  the 
purchase  money,  |a,000  in  county  orders,  was 
paid  at  that  time,  when,  also,  the  County  Com- 
mwslooers,  in  the  name  of  the  county,  executed 
and  delivered  to  Chapman  the  four  promissory 
votes  required  by  the  agreement,  payable  In 
MM,  two,  three  and  four  years  from  that  date, 
ate  IT  Otto. 


cure  the  payment  of  the  same,  which  v 
cepled  aim  recorded. 

The  property  was  purchased  for  the  use  of 
tbe  county  for  a  poorhouse  and  farm.  Posses- 
sion of  It  was  taken  immediately  by  tbe  county 
authorities,  and  it  has  been  improved  and  used 
for  that  purpose  continuously  ever  since.  The 
tillo  of  Chapman  as  to  tbe  one  hundred  sixty 
acre  tract  was  perfect,  but  as  to  the  ten  acre 
tract,  has  failed. 


having  since  deceased,  bis  rights  have  devolved 
upon  Ills  legal  representatives.  On  June  18, 
1868,  Wm.  1.  Ely,  a  minor  and  the  devisee  of 
Chas.  A.  £ly,  by  his  next  friend  and  guardian, 
commenced  a^ult  in  the  District  Court  tor  Doug- 
las County  for  tbe  foreclosure  of  the  mortgage, 
to  which  a  demurrer  was  Interpoeed,  on  tbe 
ground  that  the  notes  and  mortgage  were  void, 
'  initio,  for  want  of  power  on  the  part  of  the 


1808,  without  prejudice.  On  AugusC  8,  1868, 
a  similar  suit,  by  bill  in  equity,  was  be^n  in 
the  Circuit  Court  of  the  tJotlM  SUtea,  which, 
on  November  IB,  in  the  same  yea^  was  db- 
missed  without  Mcjudlce;  and,  on  March  IS, 
1860,  a  similar  bill  was  filed  In  tbe  samecourt, 
to  which  the  same  defenses,  as  above  stated  were 
rai.sed  upon  a  demurrer,  which  was  suatained, 
and  subsequently,  on  December  80, 1872,  the 
bill  was  dismissed  without  prejudice. 

Tbe  answer  to  the  present  bfll  admits  that  no 
part  of  the  $S,000  of  the  original  purchase  mon- 
ey has  been  paid,  and  that  ine  rents,  issues  and 
Kflts  of  the  premiaea,  since  the  county  has 
n  in  poBsesaion  of  them,  exceed  the  amount 
of  tbe  first  installment  which  was  paid,  and  seta 
up  the  same  defenses  as  before,  that  the  mort- 

Sge  and  notes  are  void  for  want  of  power  on 
i  part  of  the  county  to  make  them,  and  that 
anv  action  accruing  to  the  compUlumtsisbat^ 
red  by  lapae  of  time  and  the  statutes  of  limita- 
tion. It  also  admits  "  That  both  the  said  Com- 
missioners and  the  said  Chapman  believed  that 
tbe  said  county  bad  full  power  and  authority 
to  purchase  said  lands  and  execute  tbe  said  note* 
and  mortgage  for  the  unpaid  part  of  the  pur- 
chase price,  and  that  all  the  actings  and  dmncs 
of  the  said  parties  in  that  behalf  were  bad,  made 
and  done  In  perfect  good  faith  and  for  good  and  [8S11 
sufficient  conaideiations,  in  all  thloga  conform- 
able to  equity  and  good  conscience,  save  as  is 
hereinafter  stated."    This  saving  is,  that  "The 


the  time  of  the  said  purchase  and  side,  and  the 
amount  of  the  aaid  notes  and  mortgage  was  Juat 
BO  much  in  excess  of  tbe  true  value  thereof. 
This  defendant  is  informed  and  bellevea,  and 
now  here  charges,  that  the  said  noteaand  mort- 
gage were  made  between  tbe  said  Chapman 
and  tbe  said  Commissioners,  acting  In  the  name 
of  aaid  county,  vrith  the  full  knowledge  on  the 
pan  of  all  of  them  that  the  full  and  fair  value 
of  the  premises  had  been  already  paid  therefor 
by  the  said  county,  and  that  the  agreement  to 
give  the  said  notes  and  mortgage  was  imjuit 
8» 


ib.Google 


Stttbkhs  Couxt  0 


ciet  and  irauduleDt  BCTeemeiit  or  undereUodlnK 
between  the  said  CommiBsionerB  or  some  of 
them,  on  the  one  ^de,  and  the  said  Ch&pman 
on  the  other."  It  auo  admits  that  during  the 
delay  of  the  complainants  in  bringlDgthelrauit, 
"The  evidencea  of  the  fnudulent,  CDirnpt,  0|>- 

Sresdve  and  nnjuat  contract  of  pondiase  have 
iMLppeand."  No  evidence  in  support  of  the 
alleged  fraud  is,  therefore,  offered,  end  the  de- 
fendant Is  consbalned  to  rel;  upon  the  atAtutes 
of  limitation,  if  anj  csuw  of  action  ever  ex- 
isted. In  reference  to  the  allegation  of  the  op- 
pressive amount  of  the  price  agreed  to  be  paid, 
m  addition  to  the  fact  admittra  in  the 


E  DmrxD  Statbb. 


Oct.  Tebk, 


since  it  has  been  In  possession  amounted 
ue  to  more  tlian  the  pavment  made,  it  la  also 
arced  In  amunent  by  Hs  counsel  agalnit  a  re- 
scwoQ  ot  the  oootra^  that  "  There  has  been 
such  a  channs  of  circuourtances  that  that  mode 
of  relief  womd  be  most  oppressive.    This  land. 


hat  recently  grown  to  great  importance,  must 
have  gieaUy  appreciated  in  TOlue.  Besides 
which  hct,  there  la  the  further  one  already  ad- 
verted to,  tbattbecovintyhasimprovedittothe 
extent  of  (80,000."  It  la,  therefore.  Insisted 
that  the  county  should  be  permitted  to  ret^ 
the  land  without  paying  for  it. 
[SSS]  On  final  bearing  the  bill  was  dismissed,  and 
the  decree,  to  that  effect,  is  brought  here  for  re- 
view by  this  appeal. 
Meitn.  C.  O.  Bonaer  and  Oears*  WIl- 


In,  for  appellee. 

Mr.  JvtUee  Saithaim  delivered  the  opii 
ion  of  the  court: 

The  Statute  of  Nebnuka,  in  force  at  the  date 
of  the  transaction  in  question,  conferring  pow- 
er on  the  County  Commlsaionera  over  ihe  sub- 
ject. R.  a.  Neb.,  ch.  XL.,  provided,  section  IT, 
>'  That  the  county  commiKioners  in  each  coun- 
ty are  auttioriaed.  wheiKver  they  see  ft  to  do 
BO, to eatablish apoor-house;"  and,  in  the  next 
section,  tbU  "  They  may  take  to  the  county, 
by  grant,  devise  or  purchase,  any  tract  of  land, 
not  exceeding  six  hurtdred  and  forty  acres,  for 
the  purposes  of  said  poor-bouse."  Section  19 
of  the  same  chapter  declares,  that  "  Said  com- 
mlsdoaers  an  hereby  empowered  to  receive  do- 
nations to  aid  in  the  establishment  of  such  poor- 
house;  and  also  empowered,  from  time  to  time, 
aa  th^  shall  tee  fli,  to  levy  and  collect  a  tax, 
not  exceeding  one  per  cent,  00  Ibe  taxable  prop- 
er^ in  die  county,  and  to  appropriate  thei 
to  the  puicbaseoiland,  not  exceeding  the  a 
aaid  six  hundred  and  forty  acres;  and  to  eiect 
■nd  furnish  IniildiDgssuitableforapoor-house, 
and  to  put  into  operation  and  to  defray  tbe  act- 
ual expenses  of  said  poor-house,  should  the  la- 
bor of  tbe  iamatea  lie  inadequate  thereto."  By 
section  33  of  tbe  same  Act,  tbe  commisaioners 
are  authorized ,  if  they  deem  it  to  be  for  the  in- 
terest of  the  county,  to  appropriate  out  of  any 


duudng  a  farm  and  erecting  thereon  auitalde 
•80 


These  provisions  of  the  statute  were  con- 
strued by  the  Supreme  Court  of  Nebraska  In 
tbe  case  of  Stewart  v.  Otoe  Co.,  2  Neb.,  177.  It 
does  not  appear  from  the  report  when  this  de- 
cision was  made,  but,  as  the  case  arose  upon  a 
contract  dated  in  January,  1870,  it  must,  of 
course,  have  been  long  after  the  making  of  tbe 
contract,  which  it  the  foundation  of  the  present 
litigation.  The  decision  of  the  Supreme  Court  [3531 
of  Nebnwka  referred  to  was  rend^ed  in  an  ac- 
tion Itrought  upon  a  contract,  similar  in  Its 
character  to  the  one  between  Chapman  and 
Douglas  County , to  recover  agoinat  Oioe  Coun^ 
dam^ea  for  ita  refusal  to  accept  a  deed  and  ex- 
ecute the  note  and  mortsige  contemptaled.  A. 
Judgment  against  the  pudntilf  sustaining  a  gen- 
eral demurrer  to  the  petition  was  affirmed,  on 
the  ground  that  tbe  contract  was  illegal  and 
void.    The  court  said: 

"There  is  no  authority  of  law  for  the  County 
Commissioners  to  bind  the  county  In  the  man- 
ner contemplated.  Tbey  cannot  give  a  promis- 
sory note,  nor  can  they  mortgage  tbe  property 
of  the  county.  Sbomd  they  lormally  do  bo, 
tbeir  action  would  be  a  nullity.  In  the  pur- 
chase of  land  for  a  poor-farm,  tbe  autborily  of 
tbe  commisaioners  of  a  county  ta  very  clearly 
set  forth.  Tbe  mode  of  raising  the  money,  antl 
paying  it  over,  are  ail  definite!^  staled.  These 
statutes  set  a  limit,  beyond  which  they  cannot 
go.  Tbey  are  a  guide,  not  only  to  the  com- 
missioners, but  equally  so  to  all  persons  dealing- 
with  them,  who  must  see  to  It  that  tbeir  con-> 
tracts  ore  within  Ihe  boundaries  thus  described. 
•  "  •  Here  we  find  the  authority,  and  in- 
deed the  only  authority,  for  tbe  purchase  and 
gyment  of  money  for  a  poor-form  by  the 
lun^  Commisslonera ;  and  here,  too,  is  ape- 
cioUy  detigoated  ttie  money  that  may  be  used 
for  that  purpose,  together  with  tbe  mode  of 
raisingit.  But  there  is  not  one  word  about  mort- 
gaging the  property  of  the  county  to  secure  tbe 
payment  of  tbe  purchase  money  at  a  given  time. 
The  statutes  provide  the  only  security  that  can 
be  given.  Tbe  public  faith  ia  pled^d;  and  & 
tax,  not  eiceedinK  one  per  cent  may  be  levied 
upon  all  the  taxable  property  of  the  county  an- 
nually and,  when  collected,  paid  to  the  person 
entitled  thereto  by  an  order  upon  the  treasurer 
of  the  coimty,  payable  out  of  that  special  fund." 

The  doctrine  of  this  decision  has  been  ac- 
'e  are  not 
Its  correct- 
as  to  our  obligation  to  adopt  It.  W6, 
therefore,  assume  it  to  be  the  law  of  Nebraska, 
applicable  to  the  case,  and  the  basis  of  farther 
inquiry  as  to  the  relative  righte  of  tbe  parties  to 
this  litigation. 

It  Is  expressly  declared  by  the  Supreme  Court 
of  Nebrtska.in  this  cose,  tnatit  la  clear  that  the- 
County  Commisslonera  had  power  to  purchase 
a  poor-farm.  Tbe  point  of  tbe  decision  is,  that 
this  power  does  not  extend  to  sn  agreement  to 
pay  at  a  definite  time,  or  to  give  as  security  for 
payment  a  Hen  upon  the  land.  Tbe  vendor 
must  either  receive  the  purchase  money  on  de- 
UveiT  of  the  deed,  or  wait  for  its  payment  In  jgM 
the  due  course  of  administration,  by  the  appro- 
priation of  the  taxes  levied,  collected  and  paid 
Into  the  treasury,  applicable  to  that  purpoae. 

If,  in  the  present  case,  luch  hacf  been  the 
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Ckaphax  v.  Dohslab  Co.  Combs. 


d«h^  of  adminlitrallcm.  "Whoever,"  nid  the 
Bnpnme  Couit  of  N«bruk&,  In  Brtwer  t.  Otoe 
(h.,  1  Neb.,  878,  "deali  with  a  oountr  and 
ttlua  in  p^ment  of  hb  demand  n  wamuit  of 
tlie  chancter  of  tiwM,  no  time  of  pafment  be- 
ing flsed,  does  eo  under  an  impUed  agreement 
tnt  if  Itien  be  no  fundi  in  the  tieawuT  out  of 
which  it  can  be  ntiifled,  he  will  wait  until  the 
mooer  can  be  laiaed  in  the  otdlnary  mode  of 
eollKiliig  nich  nvenues.  He  ^  preaumed  to 
■ct  with  reference  to  the  actual  c<nHiiUon  and 
the  lawe  i^nlating  and  controlling  the  butinma 
of  the  conn^.  ao  cannot  be  permitted,  imme- 
dialdy  upcm  the  lec^t  of  eueti  wamut,  to  re- 
mM  to  the  oomta  to  enforce  p^menl  by  judg- 
aient  and  execatlon,  wlthcnt  regard  to  the  con- 
dition of  the  traaaoiy  at  the  time,  or  the  la  we  hr 
which  the  rerenuea  are  railed  and  dieburaed.  ' 
AeotmUnriv,  In  that  caae  It  waa  decided  that 
tbeSlatu;e^UmitaticHta  did  not  apply  to  caaea 
of  mcb  daimi  againA  oonnliea,  Tba  court,  on 
tlkat  point,  aaid,  "  But  Ibeae  wanante  do  not, 
nor  wu  It  the  Intention  of  the  L^folature 
that  they  should,  fall  within  the  operation  of 
thi»  Act.  *  *  *  Nor  can  any  action  be 
brought  on  inch  warrant  until  the  fund  ia  raised, 
at  Bt  least  sufficient  time  has  el^sed  to  enable 
the  county  to  levy  and  collect  It  in  the  mode  pre- 
scribed  in  the  reranue  laws.  That  the  Legisla- 
nnenBTerlntended  that  county  warrants  ahould 
be  aftected  by  the  limitation  Act  before  refened 
to,  is  evident,  I  think,  from  the  whole  conneof 
Ittid^ion  reniectinglbem.  As  late  as  (he  I2th 
of  Pebraan,  1866,  it  was  enacted  that  'all  debts 
iaebiian  inciaied  by  ibe  county  commlsdon- 
en  of  any  county,  acting  in  good  faith,  and 
dnly  lecoided  at  the  time  on  their  hooka,  shall 
be  deemed  valid,  and  the  county  shall  be  held 
UaUe  for  tiie  same.'  Ch.  V.,  sec.  1,  R.  8.  * 
*    *     From  these,  as  well  as  numerous  othM 

IltS]  euctmenta  td  the  LeglslUuie  that  might  be 
died,  I  bsTo  reached  the  conclusion  that  the 

I  pks  of  the  Statute  (4  limitations  cannot  be  sue- 
oesafoUy  made  ag^nM  these  warrants,  and  that 
whenever  it  canbe'ihown  that  the  fundi  have 

'  beenodlectedautof  whkhtb^canbepald,  or 
■offldent  time  has  been  given  to  do  so  iA  the 
mode  pcrinted  ont  in  Ibe  statute,  their  paj-ment 
may  he  demanded,  and  if  refnsed,  legally  co- 
weed." 

And  if,  tn  such  cases,  a  preceedlngin  numda- 
tuu  should  be  considerea  to  be  tna  more  ap- 
pnpriale  and,  perhap^  the  only  effective  rem- 
edy. It  also  la  not  embraced  in  the  Btaiuie  of 
^'mflattons  prasciibed  generally  for  dvfl  ac- 


tions. TBewrltmay  wellMiefusedwhenthere- 
blof  baa  slept  upon  hia  righli  for  an  unreosoD- 
aUe  time,  and  especially  u  the  delay  has  been 
pnlndlcisl  to  the  defeodsnt,  or  to  the  rights  of 
otherpenons,  tbougfaw  hat  laditi,  intbe  anertion 
of  ackar  l«al  right,  would  besufflcientto  Justify 
a  refuial  of  a  rranedy  by  mandamu*  must  de- 
pend,  tn  a  gicat  meesnre,  on  the  character  and 
drcumstanoea  of  the  partlcnlar  case.  Chinn  v. 
7Wutei,820hio,2S8;Hoaei,HaDd.,lM.  There 
is  no  Statute  of  LImiUtions  in  Nebraska  t^pll- 
caUa  to  that  [voceeding. 

lBtttapnseDtcase,ltowever,llwasnottheun- 
BeenOTTO; 


derstanding  of  the  parties  that  the  vendor  shonld 
await  tbe  collection  of  Iue8,as  prescribed  by  thft 
statute,  for  the  payment  of  the  putchaae  mon^; 
but,  on  the  contrary,  there  was  an  agreement 
fcff  payment  In  a  deflnite  time  without  r^ard 
tothe  condition  of  the  county  tresauiy,  and 
for  security  by  way  of  notes  and  mortnges. 
The  agreement,  as  we  have  ssaumed,  bo  far  a» 
It  reh^  to  the  time  and  mode  of  pavment,  is 
void;  but  the  contract  for  the  sale  ilaellhasbetm 
executed  on  the  part  of  the  vendor  bv  the  de- 
livery of  the  deed,  and  t|is  title  at  law  has  actu- 
ally passed  to  the  countv.  As  the  ^reemeot 
between  the  parties  has  lalled  by  reason  of  Uie 
legal  dissbility  of  the  county  to  perform  its  part, 
according  to  Its  conditions,  the  right  of  the 
vendor  to  resditd  the  contract  and  to  a  restitu- 
tion of  his  title  would  seem  to  be  as  clear  as  it 
would  be  Just,  unless  some  valid  reason  to  the 
contrary  can  be  shown.  A«  waa  eeld  by  this 
court  in  MarA  v.  PuUtm  Co. ,  10  Wall. .  678-684 
[77  U.  S. ,  XIX. .  1040-1042],  and  repealed  in  Zo. 
V.  Wood,  lOS  U.  B.,  2»4-!^  [XXVI.,  15S.  16S], 
"The  obligation  to  do  justice  rests  upon  all  per- 
sons, natonl  and  oitindal,  and  if  a  county  oh-  I 
tdns  the  money  or  proper^  of  othera  without 
authority,  the  law.  Independent  of  any  atatute, 
will  compel  reatltutionorcompensation."  And 
see,  also.  MiUenbergtr  v.  Cooke,  18  Wall.,  481 
[86  U.S.,  XXI.,  864].  The  Illegality  in  tiie  con- 
tract related,  not  to  its  subalance,  but  only  loa 
specific  mode  of  performance,  and  does  not 
bring  It  within  that  class  mentioned  by  Mr.  Jut- 
tice  Bradley  In  Thomai  v.  RUhmend,  13  Wall., 
&40-Sa«[7BU.S.,  XX..  408-4(7}.  The  pur- 
disse  Iteelf ,  aa  we  have  seen,  waa  expressly  au- 
thorized. The  agreement  for  dcdnite  times  of 
paymentand  foraecnritT  alone  waa  not  authcx- 
ized.  It  WIS  not  illegal  in  the  sense  of  being 
prohibited  asanoSenae;  the  power  in  tliat  form 
waa  simply  withheld.  The  policy  of  the  law 
extends  no  further  than  mei«ly  to  defeat  what 
It  does  not  permit,  and  imposes  upon  the  par- 
ties no  penaW.  It  thus  falls  within  the  rule, 
as  stated  tn  Hr.  Pollock,  in  hia  Frindplea  of 
Contract,  264:  "  When  no  penalty  is  impOGed, 
and  the  intention  of  the  L^islature  appears  to 
be,  simply,  that  the  agreement  la  not  to  be  en- 
forced, tbui  ndther  the  agreement  itself  nor  ths 
performance  of  it  is  to  be  treated  oi  unlawful 
for  any  other  purpose."  Johnion  v.  Meeker,  1 
TIs.,  486. 

The  priod^  was  applied  in  the  case  olMor- 
tUle  V.  Am.  IVtwt  Soeie^.  128  Mass.,  129,  187. 
where  it  was  said;  "  The  money  of  the  plalntiS 
was  taken  and  is  still  held  by  the  defendant  un- 
der an  agreement  which,  it  is  contended,  it  had 
no  power  to  make,  and  which,  if  It  had  power 
to  make.  It  has  wholly  failed  on  Its  part  to  per- 
form.  It  wss  money  of  the  pislstifl,  now  In 
the  pofiaesGion  of  the  defendant  which  in  equity 
and  good  consdeoce  It  ought  now  to  pay  over 
sad  which  may  be  recovered  hack  in  an  action 
for  money  bad  and  received.  The  illegality  is 
not  that  which  arises  where  the  contract  is  In 


the  only  one  at  mult  in  exceeding  its  corporate 
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ppevent  the  defendant  from  unjtwtly  retaining 
the  benefit  nf  its  own  Illegal  act.  He  is  doiiig 
nothing  which  must  be  regarded  as  a  neceasarj 
[867]  afBrmance  of  an  Illegal  act."  The  decisloD  of 
this  court  in  Bitcheock  t.  Oaliietha,  96  U.  B., 
841-351  [XXIV.,  659-682],  covers  the  very 
point.  There  a  recove^  was  allowed  for  the 
value  of  the  benefit  conferred  upon  tlie  munic- 
ipal corporation,  notwithstanding  and,  indeed, 


not,"  said  the  court,  "  that  the  promise 
pay  in  a  manner  not  authorized  Q7  law.   If 
ments  cannot  be  made  in  bonds,  because  1 
iasue  is  ultra  m'ra,  it  would  be  sanctioning  rank 
injustice  to  hold  that  payment  need  not  be  made 
at  all.    Such  ia  not  the  law." 

This  doctrine  was  fullv  recognized  bv  the 
Supreme  Court  of  Nel)raska  as  the  law  of  that 
State  In  the  caae  of  Clark  v.  Saiine  Co.,  9  Neb., 
AIS,  in  which  ft  adopts,  from  the  decision  of 
the  Supreme  Court  of  California  In  Fimmlal  r. 
San  F^andKo,  81  Cal.,  862,  the  following  lan- 
guage; "  The  city  Is  not  exempted  from  the 
common  obligation  to  do  justice  whidi  binds 
Individuals.  Such  obligations  rest  upon  all  per- 
sons, whether  natural  or  artiflclal.  If  the  city 
obtains  the  money  of  another  by  mistake  or 
without  authority  of  law,  it  Is  her  du^  to  re- 
fnod  it,  from  ttus  general  obligation.  If  she 
Obtain  other  property  which  does  not  belong  to 
her,  It  is  her  duty  to  restore  it,  or,  if  used,  to 
render  an  equivalent  therefor,  from  the  like  ob- 
lintloD.  ArgenU\.SanFi'arwitco,\6Ct\.,iS&. 
The  legal  liability  springs  from  the  moral  duty 
to  make  restitution." 

The  conveyance  by  Chapman  to  the  County 
of  Douglas  passed  the  le^  title,  but  upon  a 
<Y)ndltion  in  the  contnct  which  it  was  impossi- 
ble In  law  for  the  county  to  perform.  There  re- 
sulted, therefore,  to  the  grantor  the  right  to  re- 
JKind  the  agreement  upon  which  the  deed  was 
made,  and  thus  to  convert  the  county  Into  a 
trustee,  by  coaatnictlon  of  law,  of  the  title  for 
his  benefit,  according  to  the  often  repeated  rule, 
as  slated  by  Hill  on  Trustees,  144,  that  "  When- 
ever the  circumstances  of  a  transaction  are  such 
that  the  person  who  takes  the  legal  estate  in 
propertv  cannot  also  enjoy  the  beneficial  inter- 
■est,  witnotU  necessarily  violating  some  estab- 
lished principle  of  equity,  the  court  will  im- 
mediatelv  raise  a  canstructive  trust  and  fasten 
it  upon  the  conscience  of  the  legal  owner,  so  as 
^  convert  bim  into  a  trustee  for  the  parties  who, 
m  equity,  are  entitled  to  the  ben^dal  enjoy- 
ment." Upon  this  principle,  the  vendor  of  real 
[3581  eatate  is  treated  as  trustee  of  the  title  for  the 
purchaser;  and  the  mortgagee,  having  tbe  legal 
title,  after  payment  of  the  mortgage  debt.  Is  a 
trustee  for  the  mortgagor.  The  analogy  ia  com- 
plete between  these,  and  every  caae,  of  which 
tbe  present  is  one, where  the  holder  of  the  legal 
title  is  under  a  duty  to  convey  to  another. 

But,  admitting  tnat  Chapman  was  entitled  to 
call  for  a  reconveyance,!  t  is  alleged,  that  the  Stat- 
ute of  Limitations  of  Nebraska,  which  bars  the 
Tight  to  recover  the  title  to  real  estate  in  ten 
jeara  from  the  time  it  first  accrued,  defeats  the 

The  Statute  of  Limitations  In  force  on  March 
9,  1859,  which  was  the  date  of  the  deed,  pre- 
acribed  twenty-one  yean  after  the  cause  of  ac- 
tion shall  hav«  accrued,  as  the  period  within 


which  an  action  for  tbe  recovery  of  the  title  to 
lands  must  be  brotulit.  R.  S.  Neb.  1866,  v. 
896,  aec.  6.  ^ 

On  FebruaiT  12, 1869,  the  IiCKislattire  of  Ne- 
braska passed  an  Act  which  took  effect  July  1, 
1809,  which  amended  this  section  so  as  to  re- 
duce the  limitation  to  ten  years.  It  is  not  de- 
nied that  if  Chapman's  cause  of  action  first  ac- 
crued to  him  OD  March  6,  1859,  this  amendment 
could  not  operate  upon  it  because  to  give  it  that 
effect,  woura  be  to  take  away  an  existing  right 
of  action  by  mere  legislation,  aa  the  ten  years 
would  then  have  fully  expired.  It  Is,  therefore, 
claimed  that  his  right  of  action  for  a  reconvey- 
ance of  the  title,  could  only  have  flrat  accrued 
when  the  first  installment  of  the  purchaae 
money  became  due,  that  Is,  on  HarchS,  1860, 
which  left  ei^t  months  after  tbe  atatuife  took 
effect  before  the  ten  yean*  limitation  would  ex- 
pire, which,  it  is  claimed,  would  be  a  reasoneUe 
lime  within  which  to  requite  that  suits  upon 
extMlns  causes  of  action  should  be  famugbt 
But  this  view  cannot  be  supported;  for  tbe  orig- 
inal contract  for  pavment,  at  a  flxed  time.  Is 
rendered  invalid,  for  the  same  reason  that 
avoided  the  notes  and  mortgage,  tbe  objection 
being,  according  to  the  deepen  of  the  Supreme 
Court  of  Nebraska,  that  the  county  had  no 
power  to  bind  itself  to  pay,  in  any  other  man- 
ner than  that  prescribed  by  the  statute.  Hence, 
it  must  be  held,  in  this  aspect  of  the  case,  that 
the  right  of  ac^oo  was  not  poetponed,  afterthe 
dateolthedeed,  by  the  credit  given,  and  if  it  ac- 
crued at  that  time,  the  limitation  was  twenty-  [35s' 
one  years,  according  to  the  statute  then  In  force, 
within  which  the  preaent  cult  was  In  fact 
brougbt. 

But  the  more  satisfactory  anawer  to  this  de- 
fense is,  that  none  of  the  statutes  of  limitation 
referred  toapply  to  the  case  at  all.  We  have 
already  seen  that  by  the  decision  In  the  case  of 
Breaer  v.  Otoe  Co.,  1  Neb.,  878,  it  Is  the  de- 
clared law  of  Nebraska  that  the  claim  against 
the  county  for  the  purchase  money,  on  the  sup- 
position that  the  understanding  had  been  toac- 


Acts.    80  that  the  obligation  of  the  county  to 


rescind  the  contract  and  i&nanda_. 
.._  ance  accrued  at  the  very  dale  of  the 
deed,  he  was  not  bound  to  exercise  the  right, 
and  his  cause  of  action  did  not  accrue,  until  ba 
hod  made  manifest  his  election.  He  had  tlw 
right  to  treat  as  null  that  part  of  the  contract 
which  was  illegal,  and  having  executed  it  on 
hlapart,  to  waive  performaoce  aocordiog  to  Ha 
terms,  on  the  part  of  the  connty,  and  wait  ft 
reasonable  length  of  titne  for  the  cotm^  to 
make  tbe  payment  In  the  mode  made  lawfol  by 
the  statute,  before  exerting  hiaiiower  tOTesdna 
the  contract.  Until  that  nme  haddapaed,  and 
until,  after  that.  Chapman  had  elected  to  r»- 
scind,theie  was  00  existing  cause  of  action,  aixl 
couaequenQj  noUdng  upon  which  tin  Statute 
of  Limltatlatu  could  oegln  to  take  effecL  When 
that  reasonable  time  exmred  we  have  nomeana 
of  determiniDg.  It  would  depend  upon  circum- 
stancea  not  disclosed  In  the  record,  such  as  the 
state  of  the  county  treasury,  the  extent  of  ita 
other  obllEations,tne  value  of  the  taxable  prop- 
erty, and  its  general  financial  condition,  llten 
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becD  unrewonable.  It  k  ImpoMble,  theretore, 
IE  ny  that  any  statute  ot  liniilstloiu  has  ereo 
betua  to  run  against  the  cauae  of  action,  much 
leu,  Uiai  its  b>r  has  become  complete. 

liiere  id  nothing,  therefora.  to  prevcDl  the  re- 
llsf  prsyed  for  belDg  gnnled,  il  it  cao  be  done 
without  tiijustice  to  the  defendant.  On  this 
point,  it  IB  aaid,  ft  wouM  be  inequitable  to  de- 
cree a  rescisaion  of  the  contract  and  a  reston- 
]  tion  ot  the  title  to  and  poaaeation  of  the  prop- 
erty, because  the  parties  cannot  be  placed  in 
ftalK  qiu>;  that  the  drcunutancea  have  gi«atly 
changed  by  the  increase  In  the  value  of  tbie 
property  and  the  ezpenaive  improrements  that 
have  been  put  upon  it  by  the  county.  If  the 
Klief  asked  and  expected  waa  an  unconditional 
reconveyance  of  the  title  and  aurrender  of  poa- 


inequitable  reauiti  as  are  deprecated  may  eaidly 
be  averted  by  the  simple  payment  of  the  amount 
due  on  account  of  the  purchase  money,  which 
the  appellants  consent  to  receive,  whica  is  with- 
in the  statutory  powers  of  the  county,  and  for 
which  proper  provision  may  be  nude  in  tbe 

The  principles  on  which  we  proceed  toeetab- 
liih  tbe  right  of  the  appellants  to  the  relief 
prajed  for,  were  announced  and  acted  upon  by 
this  court  in  the  case  of  Fiarktrtburg  v.  Sro^n 

fc(al«.2S8],deddedattbe  present  Tenn,ln  which 
waa  alao  heU  that  the  equity  of  the  original 
gniaor  of  the  proper^  sought  to  be  reclaimed 
passed  bv  an  aaaigDment  of  the  void  securities. 
This  aetucs  the  relative  rights  of  Chapman  and 
Us  co-complainants,  the  repiesentaUveiof  Ely, 
and  entitlea  the  latter,  in  the  name  of  the  for- 
mcT.  to  tbe  relief  prayed  for  In  the  triU. 

And  conversely,  the  right  of  the  county,  rep- 
resented by  Its  taxpayers,  to  require'a  readsaion 
of  such  a  contract,  on  condition  of  a  surreoder 
of  the  void  securities  on  tbe  put  of  the  vendor, 
and  aiecaaveyanceof  tbeliUelncon^enttioD 
of  whidi  they  were  issued,  waa  reconilzed  by 
this  court  in  the  case  of  OattmUm  v.Zabritkie, 
101  U.  8..  Ml  [XXV.,  1070]. 

In  not  granting  this  relief,  the  Circuit  Court 
erred,  ana  ita  decree  muet  be  reversed,  with  dl- 
tectioos  to  ascertain  the  amount  due  from  the 
County  of  Douglas  (w  account  of  the  purchase 
money  of  the  poor-farm,  making  any  proper 
allowance  as  a  compensation  for  the  nilura  of 
thetiDetothelenacra  tract,  and  thereupon  to 
render  adecree,  unless  Uieamountso  found  due 
be  paid  withina  reasonable  time,  to  be  fixed  by 
tbe  cowl,  having  reference  to  the  nectasitT  of 
raising'  Ihe  same  by  taxation,  as  regulaled  by 
the  atatute,  that  tbe  County  of  Douglas  be  re- 
quired by  ita  Cammlsaionen  to  execute  and  de- 
liver a  deed,  releasing  to  Chapman  all  the  title 
acoDiied  by  il  by  virtue  of  the  deed  from  him 
Nl]  of  Hirch  S.  18W,  to  be  conveyed  by  Chafonan 
to  William  A.  Ely,  his  co-complainant,  and 
Mrie  representative  of  Charles  A.  Ely,  upon  mch 
terms  as  the  equities  of  tiie  case  may  require. 

noeoopj.    TsM: 

Jamca  H.  UoKenner,  Clerk.  Sup.  Court,  D.  B. 
CHed- W  U.  B.,  sn. 


BMoUon  law,  as  tliat  word  n 

t&ne  tbe  CoMtibi- 

andpoi'er^and  „, 

be  aaDertalned  by  InspeetioD  alone. 

4.  InqMOUon  lawa  and  the  words  Imporls  and  < 
porta,  IS  used  In  article  l.,seotlon  10,  cbuse  i,  of  I 
CoDSUtutian,  have  refeivnoe  to  propettr  uia  not 
havenorefcieiMeto  free  bum 


PEOPLE  OP  THE  STATE  OP  NEW  YORK. 
KJi.  in  Err., 

COMPAGNIE   OfiNfeRALE  TRANSAT- 
LANTIQUE. 

(Bee  B.  C,  IT  Otto,  Ot-tO.) 


.  nw  Statute  o(  New  Tork  of  Ha;  31,180,  fan- 
lug  a  tax  on  ever)'  MSMnaer  trom  a  forelni 
eouotxT  landlBB  In  tbe  Fort  of  Kew  Tork,  who  la 
— *  — Isan  frfthe  United  States,  and  bolcdne  the 
..^^^^ — ,., _^^..__  ,^^,,^^jj_ 

I  BOWOT  of 

Chr  Luns 


,  _  u.  BL.a ^ 

S.  nw  tax  Is  not  relieved  tl _i_„„_ 

oblectlon  br  nrlns  In  tbe  title  of  tbe  atatute  that 
ttfalnaidof  alswoalledanlnqtectlanlaw,  whtoh 
■■ithnFtam  paaengen  to  be  Intiwoted  wltb  reAt>> 
Mdr  betaff  orlailnBl&  paupers,  lunattos,  oi- 
faiflrm  persons,  liable  to  Mcome  a  publlo 

fsotsarenottobeasoettahied  bvanvln- 
--' '-  aftb 


t  from  tbe  la 


.. ipparent  fro 

.  jf  the  Mme  article,  where,  ai  .^ , 

tbe  African  race,  the  word  "mlgntlon'^la  used  In 
refereoeeto  Iheaanrlna' of  free  persona, and  "im- 
portation "  In  reaard  to  itaves. 

A.  nie  tax  In  queetloa  Is  void  because  forUdden 
I>v  tbe  Constltulfon  of  the  Fnlted  States. 

[No.  8e7.1 
Mottontoadixmietubmiaedt>et.9,188t.  OrmU- 

td  Oct.  16, 18St.     Ciue  to  be  taken  up  undn* 

mehon  7,  Ruh  16. 
ArgvtiDee.  18,  19.  188t.  Jkdded  F».  S,18S3. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
Tort 

The  history  and  facts  of  the  case  appear  In 
the  opinion  of  the  court. 

Memrt.  Wm.  K.  Ev^ita,  L«wia  S»Bd«ra 

and  Otarge  N.  Sanden,  for  plaintiffs  in  error. 

Jfr.  Fradarle  B.  Cimdart,  for  defendant 

Jfatr*.  Wiltiam  AUen  BaOer  and  noma*E. 
SHUnutn,  representing  certain  interested  steam- 
ship companies,  by  leave  of  the  court,  filed  a 
brief  agamst  the  validity  of  the  Act  In  quea- 
aon. 

Mr.  Jvttiet  ^**"*»'  delivered  the  oi^nlon  of 
the  court: 

This  w^  an  action  commenced  in  the  Court 
of  Common  Pleas  for  tbe  City  and  Cotmty  of 
New  York,  to  recover  of  the  defendant  the  sum 
of  $1  for  each  aUeo  passenger  brought  into 
New  Yoi^  by  ita  vessels,  for  woom  a  tax  had 
not  before  been  paid,  with  penaltka  and  inter- 
eat.    The  case  was  removed  into  tbe  Circuit 


D.&(11 


to  OIMnis  V.  oiden,  S  U.  8.  n  Wheat.),  1 :  and  na4s 


zfidbyGoO^" 


Buntsu  Court  of  thi  Uinno  SrATia. 


Oct.  TfcLii, 


Court  of  the  United  States  for  the  Boutheni 
District  of  New  Tork,  which  court,  on  de- 
murrer to  the  complaint,  lenderod  a  Judgment 
in  favor  of  the  defendant.  To  that  Judgment 
rani  thia  writ  of  error  la  proaecuted. 

The  tax  Id  this  caae  U  demauded  under  aeo- 
tioo  1  of  a  Statute  of  New  Tork.  passed  Hay 
31,  1881,  entitled  "  An  Act  to  Ralae  HoneV  for 
the  Execution  of  the  InapecUon  Laws  of  the 
State  of  New  Tork."    The  aectloa  »e»ds  thua: 

"  Section  1.  There  aball  be  levied  and  collect- 
ed B  duty  of  one  dollar  for  each  and  every 
alien  passenger  who  shall  come  by  v^rel  from 
a  foreign  port  to  the  Port  of  New  York  for 
whom  a  tax  has  not  heretofore  been  paid,  the 
aame  to  be  paid  to  the  chamberlain  of  the  City 
of  New  York  by  the  master,  owner,  ageot  or 
coDaignee  of  everv  such  veaael  within  twenty- 
four  hours  after  tne  entry  thereof  into  the  Fort 
of  New  York." 

It  lias  been  ao  repeatedly  decided  by  lUa 
court  that  Rucb  a  lax  aa  thIa  is  a  NgulatiOD  of 
commerce  with  foreign  Nations,  confided  by 
the  Constitution  to  the  ezcluaive  control  of  Con- 


of  the  States  of  New  York,  Louisiana  and  Cali- 
fornia, that  unless  we  are  prepared  to  reverse 
our  decisions  and  the  principlea  on  which  they 
are  based,  in  the  cases  of  HtTidemm  t.  Mayor 
ofN.  T.,  and  Chy  lAing  v.  FYttimn,  98  U.  6., 
&9-3T5  [XXIII.,  54&-550],  there  is  litUetosav 
Iwyond  affirming  the  tudgment  of  the  Circuit 
court,  which  was  baaed  on  thoae  dedsiona. 

Theareumentm^nly  relied  on  in  tha  preaent 
case  is,  Aat  the  new  Statute  of  New  Yotfc, 
passed  after  her  former  atatutea  had  been  de- 
clared void  in  the  i^MMwer  Ca*u.  T  How.,  383, 
and  m  the  recent  case  of  Hendertoii  v.  Mayor, 
is  in  aid  of  the  inspection  Isws  of  the  Slate. 
Thia  argument  is  supposed  to  derive  support 
from  another  statute  passed  three  daya  earlier, 
antitted  "  An  Act  for  the  InapecUon  of  Allen 
Emigrants  and  their  ESecIs,  by  the  Commis- 
uoners  of  Emigjation." 

This  Act  empaweiB  and  directs  the  commis- 
sioners of  emieratlnn  "  To  iDspect  the  persons 
and  effeciB  of  all  persons  arriving  by  vessel  at 
the  Port  of  New  York  from  any  foreign  coun- 
trv,  OS  far  as  may  be  necessair,  to  ascertain 
wuo  among  them  are  habitual   criminals,  or 

S super  lunatics,  idiots  or  imbeciles,  or  deaf, 
umb,  blind,  infirm,  or  orphan  persons,  with- 
out means  or  capacity  to  support  themselves 
and  subject  to  become  a  public  charge,  and 
whether  their  persona  or  ^ects  ar«  affected 
[611  v'th  any  Infectious  or  contagious  disease,  and 
whether  their  effects  contain  any  criminal  Im- 
plements or  contrivances." 

Subsequent  sections  direct  how  such  charac- 
tera,  it  found,  ahsll  be  dealt  with  br  the  board. 
Other  sections  of  the  Act  of  May  31  direct  the 
chamberliiin  of  the  city  to  pay  over  to  the  com- 
missioners of  emigration  all  such  sums  of  mon- 
ey as  may  be  necessary  for  the  execution  of  the 
inspection  lawa  of  the  State  of  New  York,  and 
the  net  produce  of  all  dudea  received  by  him 
under  that  Act,  after  the  uecesMry  payments  to 
the  commisiionen  of  emigraUon,  to  the  Treas- 
ury of  the  Onited  States. 

Theae  two  statutes,  construed  toeetber,  it  is 
argued,  are  Inspection  laws  within  the  meaning 


of  article  I,  section  10,  cUnse  8,  of  tha  Consti- 
tution of  the  United  BWes,  to  wit:  "NoSUte 
shall,  wiUunit  Uie  conaent  trf  the  CoDgrei^  hy 
any  unpooia  or  dnties  on  Impocts  m  ezporta,  ex- 
cept what  may  be  sbaolutely  oecesaaiy  for  eie- 
Ltiiw  Its  inspection  lawa;  and  the  n  ' 


tion  laws  under  this  provision  of  the  Conatitn- 
tion,  must  be  deternuned  largely  by  the  nature 
of  the  Inspection  laws  of  the  States  at  the  time 
the  ConstitutloQ  was  framed. 

In  the  opinion  of  this  court  In  (be  case  of 
Tamer  r.  Maryla7\it  [atU»,  370],  delivered  by 
Mr,  i/uiftMBlatchfordiContemporaneoualy  with 
the  one  in  tlie  preaent  caae,  an  elaborate  exam- 
ination of  those  statntaa,  manv  td  whidi  aie 
cited,  la  to  be  found,  and  rimltar  dtsttons  are 
found  in  a  foot  note  to  llie  report  of  Oibbons  v. 
OgiUn,  9  Wheat,  11». 

We  feel  quite  safe  in  saying,  that  neither  at 
the  time  of  the  formation  of  tike  Constitution 
nor  since  has  any  inspection  law  Included  any- 
thing but  personal  property  as  a  subject  of  its 
operation.  Nor  has  it  ever  been  held  that  the 
words,  Importa  and  exports,  are  used  In  that  In- 
strument aa  applicable  to  free  human  beings  by 
anv  competent  Judicial  authMity. 

We  know  of  nothing  wtdch  can  be  exported 
from  one  conn^  or  imported  into  another  that 
la  not  in  aome  sense  pnptttj;  propern  In  re- 
gard to  which  some  one  la  owner,  wd  is  dther  [i 
the  importer  or  the  exporter. 

This  cannot  apply  to  a  free  man.  Of  iiim  it 
is  never  said  he  imports  hlmaelf,  or  bia  wife  or 
hi?  children. 

The  language  of  section  9,  article  I.  of  the 
Constitntiou,  which  la  relied  on  by  counsel,  does 
not  establish  a  different  coostrocUon: 

Ttie  migration  or  importatioD  of  such  pff- 


penon." 

There  has  never  been  any  doubt  that  thia 
clause  had  exclusive  referraice  to  persooa  of  Ibe 
African  race.  The  two  words  "  migration  and 
importation  "  refer  to  the  different  conditloas 
of  thia  race  aa  r^arda  freedom  aad  slavery. 
When  the  free  bUcknun  came  here  he  migrat- 
M ;  when  the  slave  came  be  waa  Impmlcd. 
The  latter  waa  property,  and  was  imported  by 
bis  owner  as  oUier  pr^erty,  and  a  duty  could 
be  imposed  on  him  aa  an  import.  We  conclude 
that  free  human  beings  sre  not  tanports  or  ex- 
ports within  the  meaning  of  the  Otmstltutian. 

In  addition  to  what  Is  said  above.  It  is  appar- 
ent that  the  object  of  these  New  York  enact- 
ments goea  far  beyond  any  correct  view  of  the 
purpose  of  an  inspection  law.  The  comntia- 
sionera  an  "To  inspect  all  peraona  arriving  from 
any  foreign  ooun^,  to  ascertain  wlto  among 
them  are  habitual  criminals,  or  pauper  lunatics, 
idiots  or  Imbeciles  •  •  >  or  orphan  persons, 
without  means  or  capacity  to  support  tbem- 
aelvea  and  subject  to  become  a  public  cbaige." 

103 1;.  8. 


ib.Google 


Uktted  Statxb  t.  Ebik  R.  Ca 


itupectton. 
What  ia 


i  te  an  i&apectlon?  Something  which 
ctn  be  accomphabed  b;  lookli^  at  or  nei^ng 
or  meaniiing  the  thing  to  be  uupected  or  up- 
plfing  to  it  at  once  some  crucial  tcet.  Whim 
totimony  or  evidence  ia  to  be  taken  and  exam- 
ined, it  is  not  inqwction  In  any  sense  vhateTer. 
Another  section  prDvldea  for  the  cnstod;,  the 
support  and  the  treatment  for  disease,  of  these 
persons,  and  the  retranspartation  of  diminals. 
Are  IbeM  Insptctioo  lawsT-  Is  the  ascertain- 
ment of  the  guilt  of  a  crime  to  be  made  b;  In- 


[tS)      In  fact,  thew  statutes  diSer  from  those  here- 


Uie  Tteasary  of  the  United  States;  annpli 
which,  in  this  enlarged  view  of  what  are  tt._ 
M  of  an  Itupectlou  law,  it  I«  aafe  to  say 


eiMOMSOl 

will  never 


A  State  cannot  make  a  law  designed  to  raise 
money  to  support  paupers,  to  detect  or  prevent 
crime,  to  guard  ag^nst  disease,  and  to  cure  the 
■ick,  nn  Inspection  law,  within  the  constitution- 
al meaninK  of  that  word,  by  calling  It  so  in  the 
title. 

Siitoe  the  decision  of  this  case  in  the  circuit 
court.  Congress  has  undertaken  to  do  what  this 
court  has  repeatedly  said  It  alone  had  the  power 
to  do.  By  the  Act  of  AuguM  8, 168Si  [W  Stat. 
atL.,  214],  entitled  "An  ActloRcmlaielmml- 
erUian."  a  dn^  of  fifty  cents  is  to  De  collected. 
not  ft  citizen  of  the  United 


lor  every  paeseDger  not  ft  citizen  of  the  Unl 
States,  who  ahall  come  to  any  port  within 
United  States  by  ateam  or  aail  vessel  from  a  I 
cign  country,  from  the  master  of  said  vesst ' 
the  collector  of  custotns.    The  money  ao 
leded  Is  to  be  paid  into  the  Treasury  ol 
United  States,  and  to  constitute  a  fuitd  b 
called  "  the  inunigrant  fund,"  for  the  cai .  __ 
immigranta  arriving  in  the  United  States,  and 
the  r^lef  <tf  each  aa  ate  In  distress.    The  Sec 
letary  of  the  Treutiry  to  charged  with  the  duty 
«f  executing Uw  pronsionsolthe ActandwiUi 
supervision  over  the  basineBS  of  iramigration. 
Ho  more  of  the  fund  so  raised  is  to  be  expended 
hi  way  port  than  is  collected  there.    This  legia- 
laticHi  covers  the  same  ground  as  the  New  York 
Statute,  and  they  cannot  co-eziat. 
T^Jiuitmmt  <^  tht  Ctreuit  Court  itt^fflnned. 


UHITED  STATES.  P^f.  in  Err., 
ERIE  RAILWAY  COHPAKY. 

(Boa  B.  C  IT  Otto.  1-8l} 

JvAgnwnXfar  tax. 


imcr  are  equal  In  value,  mar  beMmplj  a  leneral 
Jndiridmt  fia- the  BBount  du^  aWMMisb  the  bw  Im- 

poBW  tba  laz  provUea  (or        "" 

See  17  Otto. 


tender  cumnoj  of  an  amount  equal  In  value  wHh 


The  biston'  and  facts  of  the  case  appear  In 
the  report  of  the  decision  of  this  court  on  the 
merits.    Ante,  ISl. 

Jfr.S.F.PUllipB,£Mi(»(i>r-0«n.,  for  plaint- 
iff in  error, 

JTr.  WakD.  SUpmaB,fordefendantin  er- 


Mr.  CI  ief  JuMct  Wait*  delivered  the  oi^n- 
ion  of  the  court: 

When  this  case  was  argued,  do  special  claim 
wasmadefora  judgment  DBsed  on  toe  currency 
value  of  the  pounds  slerllug  ot  Ihe  time  the 
taxes  sued  for  ought  to  have  been  paid,  and 
for  that  reason  a  judgment  «as  ordered  for  the 
present  value  of  pounds  sterling  in  lawful  mon- 
ey. We  are  now  asked  to  rehear  the  ca«  for 
inepurpoee  of  considering  that  question. 

The  Company  was  liable  for  taxes  of  Sve  per 
.jnt  on  the  amounts  of  interest  paid.  As  the 
payments  were  all  made  In  poucds  sterlinglthe 
.-J L ai_  1.-  -||  tii^i^gia^ 


whether  the  amounts  vrere  stated  according 
their  values  In  legal  tender  currency  or  in  comi 
mo&ey.  When  slated  in  coined  money,  it  w 
the  duty  of  the  assessor  to  reduce  them  to  their 


tlmecovered  by  the  returns.  A  Ulista  furnished 
the  collectoia  by  the  assesson  w<xe  required  to 
"contain  tbeseveral  amounts  of  taxes  assessed, 
eatlmated,  or  valued  in  legal  tender  currency 

In  Bank  V.  U.  8..  1»  WaU.,  240  [86  U.  S., 
XXII..  82],  it  was  decided  that  a  suit  at  law 
might  be  maintained  for  the  recovray  of  a  lax 
on  interest  paid,  even  though  no  list  had  been 
returned  and  do  aaecsament  made,  and  in  the 
opinion  it  was  said:  "Noothcrasaessmentthan 
that  made  by  the  statute  was  necessary  to  de- 
termine the  extent  of  the  banks  liat^i^.  An 
assessment  Is  unly  determining  the  value  of  the 
thing  tftxed,  and  the  amount  ot  tax  required  of 
each  Individual.  It  might  be  made  by  the  des- 
ignated ofllcera  or  by  the  Uw  itself.  In  the  pres- 
ent case,  the  statute  required  everr  savings  bank 
to  pay  a  tax  of  fiveper  cent  on  all  undistributed 
earnings  mBde,or  added  during  the  year  to  their 

'ngent  funds.    There  was  no  occasion  or 

I  for  any  other  ateesament.  This  was  n 
charge  of  a  certain  sum  upon  Uie  bsnk,  and 
without  more  it  made  Uie  bank  a  debtor." 

In  the  present  case,  no  list  was  returned  trr 
the  Company  and  no  aasessment  made  by  the  as- 
sessor. ConMquently.no  list  was  ever  fmnkbtd 
the  collector,  and  the  amount  to  be  paid  in  cur- 
rency vras  itever  officially  Isoertamed.  Thto 
suit  IS,  therefore,  for  the  debt  which  the  Omn- 
'  owes,  to  wit:  five  per  cent  of  the  ponnds 

.  in  it  has  paid  a*  Interest  on  its  bonds.  If 
the  debt  had  been  paid  at  the  ttane  h  waa  due, 
the  i^cers  chargeable  with  the  collectiMi  could 
have  accepted  nolhingbut  l^al  tender  currency. 
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BuPBEiiB  CouBT  OP  TSB  CmrxD  Btatxb. 


BDd  to  an  amouiit  equivalent  to  the  value  of  tbe 
coJD  which  wu  owiog.  In  oUiei'  n'ords,  the 
debt  WM  in  tlie  nature  of  an  obligation  to  pay 
in  coin,  but  which  the  QoTerameut  would  oot 
receive  In  anything  but  legal  tender  cuirencj 
of  equal  value  with  the  coin.  This  ia  a  Buit  for 
tlu  recovery  of  tbat  debt  as  a  debt.  If  there 
were  now  any  difference  in  value  between  coin 
and  currenc;,  it  would  liave  been  proper  to 
render  the  judgment  for  the  coin  or  its  equiv- 
[3]  aleot  in  currency:  Oregary  v.  Morrii,  96  U.  8., 
634  [XXJV..  741];  but  as  there  \a  do  auch  dif- 
ference, a  general  judgment  for  the  amount  due 
is  all  that  ia  uecesaarv.  The  amount  of  tiie 
debt  wasalwaysaflxeaauminpounda  sterling. 
The  proviBioafor  theestinationof  the  vnlueof 
this  debt  iu  legal  tender  currency  was,  in  our 
opinion,  a  regSation  of  the  mode  of  collection, 
and  not  a  chuige  In  the  amount  of  the  obliga- 
tion. As  promptneaa  was  required  in  the  pay- 
ment of  tazei,  and  the  amount  to  be  paid  in  cur- 
reticy  wouW  not,  ordinarily,  eiceed  tlie  value 
of  the  coin  wUcb  was  due,  It  was  tbouBht  prop- 
er by  the  Oovemment  to  require  its  offlcera  tfl 
make  collections  in  currency.  For  that  reason, 
it  was  provided  tbat,  in  making  out  the  tax 
lists,  the  amount  necessary  U>  diBchaTge  coin 
taxes  in  currency  should  he  set  down,  rather 
than  the  amotuit  of  the  coin  that  was  owing.  In 
this  way,  there  would  be  less  opportunity  for 
confusion  in  the  accounts  between  the  Oovem- 
moDt  and  Its  officers. 

Ai  upon  thitnpfiUeation  we  liavehad  the  btnt- 
fitofaprinUd  brufby  th«  Bolicilor-Oenfrat  on 
MuUf^the  United  Statei,  and vpoit full  a>n*id- 
eralton  are  tatitjled  t/utltliejiulgmeatasititaTidt 
U  ris/it,  notmiatlanding  Uie  claim  that  i*  now 
made,  the  application  fm-  a  Tdiearing  it  denied. 
True'  copy.    Tart : 

Jama  H.  McKeniw;,  dork,  Bop.  Court,  D.  %. 


ORSON  ADAMS,  Substituted  for  QBOitaB  E. 
BowDEM,  as  Receiver  of  the  Fibbt  National 
Bamk  or  NoBTOui,  Va.,  Appt., 

JACOB  C.  JOHNSON  bt  ai. 

(See  a.  (X,  "Bouxteo  v.  JOhntm^"  IT  Otto.  Ol-ML) 


bank.poMeMCd  of  InfomiatlOD  itaowliig  that  tbeie  to 
■ood  crouod  to  apprelieDd  tba  failure  of  the  bank, 
colludes  vitfa  an  ineaponalble  tnunaftme,  wtth  the 
dnUrn  of  substltutlnK  the  latter  In  Us  plaioe,  aDdoI 
thusleavlu  DO  one  with  any  aliiUtr  to  reapond  tor 
the  Indlvidufll  llatdlltv  Imposed  bj  the  provisions 
~  "  DUoftbeActDf  JiuMa,AH,]8f(t«tBtL.. 
tiaiiaten  Us  shares  to  auoh  traoaf  eree,  the 


r  on  oath  of  the 


M  by  JTr.  JvttUx  Bi,atcbfobd. 


tm,  and  only  voldatde  at  the  eleeUoa  of  ae  idalnt- 
W,  the  oMB  b  one  at  equitabis  ootniiaiica. 

i.   AMterad&essedtatheilMelveT.anddKiiBd 
by  the  eomptroller  of  flie  euirnra',  dlractliw  tho 


^the  eom 
RaoelTerlo 
acalnat  every  stookhok 

at  the  time  tlie  bank  su-, , , 

UatdUtr,  as  such  stockfaoMex,  under  the  atatut&  la 
■uOeieiit  evMeaoe  that  the  ootnpttoller  deoUed,  ba- 


Mf  the  <M  Beoeiver, 
eelver  beoomlng- a  surety 
thia  bouitthe  new  Rr — ■ — 


S,  Tlie  decna  of  the  drcutt  ootut,  rttMnimfey  tba 
bill,  was  entered  after  anew  Beoelvcr  had  baenap' 
pointed.    AnapnealtotUsoourtwas  taken  In  3a 
..,.-  -,ifc — . —  M  piiintar.  the  new  Re- 
in Ibe  wpeal  bond.    Id 
—  moved  to  bo  substituted 
t,  without  prejudice  to  tlie 
.:  and  the  appellees  Qurred 

r, the  rmund  uiat  none  was. 

ever  lawfully  taken.   The  lliit  motion  was  Kiantod 
and  the  sacoiid  motion  was  denied. 

[No.  1«6.] 
Argved  Jan.  39,  1883.       Decided  Mar.  S,  lSg3. 

APPEAL  from  theCircnlt  Court  of  the  United 
Stales  for  the  District  of  New  Jersey. 
The  bill  In  thia  ease  was  flled  in  the  court  be- 
low, by  the  predecessor  of  the  appellant,  as  Re- 
ceiver of  the  First  National  Bank  of  Norfolk, 
Va.,  to  set  aside  a  transfer  of  one  hundred 
thirty  shares  of  the  stock  of  said  bank,  and  to 
icover  the  par  value  thereof  from  the  defend- 
it  Johnson,  on  bis  persona]  liability  as  bolder. 
The  court  below  having  entered  a  decree  dis- 
missing the  bill,  the  comphdnant  appealed  to- 
this  court. 
The  facts  of  the  case  are  fully  stated  by  thfr 

Mettrt.  Jno>  A.  CreawvU  and  L.  L.  Leteie, 
)r  appellant. 
Jir.Tbam.  N.  KeC«jpt«r,  for  appellees. 


Xr.  Juttiee  Blstehlbvd  delivered  the  opin- 
ion of  the  court: 

George  B.  Bowdeo.  as  Receiver  of  the  Plrrt 
Natioiul  Bank  of  Norfolk,  Virginia,  brought 
this  suit  in  equity  against  Jacot)  C.  JohnsoD 
and  Mrs.  B.  Valentine,  allt^g,  in  the  trill, 
that  Johnson,  owning  180  shares  of  the  capital 
stock  of  the  bank,  off  lOO  each,  in  order  to  ex- 
onerate himself  from  liability  to  the  creditor* 
of  thebaok,  transferred  said  shares  to  Mrs.  B. 
Valentine,  on  the  books  of  the  bank;  that  Uie 
transfer  was  made  without  legal  consideration, 
and  with  a  Tiew  to  such  exoneration;  that  Mrs. 
B.  Valentine  is  and  was  known  by  Johnsoo,  at 
the  time  of  the  transfer,  to  be  utterly  insolvent; 
tbat  the  transfer  was  made  with  a  view  of  de- 
frauding the  creditors  of  the  bank  and,  there- 
and  ia  void;  and  thattbe  plaintiff  bad 


force  the  personal  liability  o: 
Ing  the  capital  stock  of  tlie  bank  on  the  2fith  of 
Muy,  1H74,  tJie  day  on  which  llie  bank  failed  to 
retl'ei'm  one  of  its  circulating  notes,  and  was  tn 
default  in  the  payment  of  its  circulating  notco 
generally.  Tbc  hill  alleges  that  Johnson  vis- 
ited Norfolk  for  the  purpose  of  examining  into 
the  condition  of  the  affairs  of  the  bank  and  be- 
coming nitisflcd,  from  such  examination  aud 
from  other  information  inrelaLon  to  the  bank, 
'  Hi  its  affairs  were  in  a  critical  condition,  as 
__  fact  tbcv  were,  and  that  a  suspension  of  the 
bank  wasinevilable,  returned  to  New  Tork  and 
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Vuentine  answer  It  on  cnth;  that  tbe  Inuufer 
(J  the  Block  be  set  aside,  and  tlial  Johnaon  be 
decreed  to  pay  to  the  plaintiff,  ae  such  Receiv- 
er, the  par  value  of  tbe  130  sharee. 
Tlie  joint  answer  of  the  defendanta  admits 
Mjt  that  Johnson  became  the  owner  of  the  180 
ibareG  in  1869.  It  avers  that  Johnson  visited 
NorfolkinJ*ovenibcr,18T3,  but  not  tor  the  pur- 
pose of  eiaihining  into  the  condition  and  af- 
faliB  of  the  bank.  It  denies  tliat  Johnson,  on 
said  visit,  became  satisfied  that  the  affairs  of 
the  bank  were  in  a  critical  condition  and  tlukt  a 
loqienaion  of  the  bank  wasinevitable.  It  avers 
that  Johnson  went  lo  Norfolk,  at  that  time,  to 
Inspect  a  farm  which  it  was  proposed  to  ex- 
change with  him  for  said  slock,  it  denies  that 
Johnson  "  then,  during  that  visit,  or  at  any 
other  time,  saw  anythingin  tlie  condition  of  tlie 
nid  bank,"  except  that  WiUiam  Lamb,  who  was 
St  that  time  the  preaideot  of  the  said  bank,  and 
who  tvent  with  Johnson  to  inspect  said  form, 
St  the  same  time  proposed  that  Johnson  should 
lend  to  the  bank  $25,000,  and  proposed  to  se- 
cure the  loon  by  mortgage  on  the  real  estate  of 
the  bank, which  loan  Johnson  declined  to  make. 
Johnson  admits  that  he,  on  December  5,  18T3, 
sent  his  said  stock  U>  the  bank,  with  the  power 
and  direction  to  have  the  same  transferred  to 
Mrs.  Valentine,  but  he  denies  eiprcssly  that 
such  transfer  was  made  in  order  to  exonerate 
himself  from  liability  to  the  creditors  of  the 
bank.  The  answer  avers  Uist  the  actual  trans- 
fer of  the  stock,  oo  the  booksof  the  bank,  was 
delayed  for  some  time,  without  the  knowledge 
and  uainst  the  will  of  the  defendants.  It  de- 
nies that  the  transfer  of  the  stock  was  made 
without  legal  consideration,  or  with  any  view 
to  esonerate  Johnson  from  liability  as  stock- 
holder. It  denies  ttiat  the  defendant  Valentine, 
is  or  was,  at  the  time  of  said  transfer,  known 
by  Johnson  "to  be  utterly  insolvent,  or  that 
such  transfer  was  made  with  a  view  of  defraud, 
ing  the  creditors"  of  the  bank.  It  avers  that  it 
is  not  true  that  Hrs,  Valentine  was,  at  the  time 
of  said  transfer,  insolvent,  or  that  said  transfer 
was  made  for  any  such  purpose  as  is  alleged  in 
the  bill,  but  avers  that  it  was  made  in  good 
ttith  and  for  a  valuable  and  lawful  oonsiderstlon. 
The  principal  question  in  this  case  is  as  to 
the  circumstances  attending  the  transfer  of  the 
stock  to  Hre.  Valentine.  This  question  divides 
itsdf  into  two  branches:  (1)  uie  information 
which  Johnson  had  in  regard  to  the  affairs  of 
the  bank;  (2)  the  real  nature  of  the  transar*'"- 
between  Johnson  and  Mrs.  Valentine. 
^  (1)  Lamb,  the  president  of  the  bank,  gives 

fH]  the  following  testimony:  in  the  Litter  part  of 
1873,  Lamb,  owing  to  the  slraitened  condition 
of  the  bank,  was  anxious  to  make  a  loan  on  its 
real  estate,  and  wrote  to  Hr.  Cole,  the  former 
prendent,  then  living  in  New  York,  to  ossii^t 
him  in  doing  so.  Cole  wrote  to  Lamb  that  he 
had  a  friend,  Johnson,  who  he  thought  was 
able  to  make  the  loan,  and  would  do  so  if  prop. 
er  rn)rE9entation  could  be  made  lo  him,  and 
that  he  would  bring  Johnson  down  to  Norfolk. 
Some  time  In  November,  18T3,  Johnson  went 
to  Norfolk  with  Cole,  when  Lamb  endeavored 
to  set  Johnson  to  make  a  loan  on  the  baoking 
bnUding  of  the  bank.  Lamb  told  Johnson  that 
the  need  of  a  loon  was  urgent,  that  he  thought 
Seen  Orro. 


the  security  was  good,  and  he  appealed  to  John- 
as  a  stockhouer  to  make  uie  loan.  Jobn- 
.._  promised,  when  he  returned,  to  look  into 
his  ^airs,  and  to  make  the  loan  if  he  could  con- 
veniently do  so.  Lamb  says:  "  I  cannot  re- 
member any  of  the  details  of  the  conversation, 
nor  the  full  extent  given  him  by  me  as  to  the 
condition  of  the  bulk,  but  my  imprcss'on  ia 
that  I  called  attention  to  the  fact  that  uu.  cap- 
ital had  been  seriously  Impaired  by  the  Elkton 
suit,  and  other  litigation,  and  that  the  panic 
had  caused  us  to  lose  business  and  be  very  bard 
up,  and  the  necessity  of  having  ready  monev  to 
retain  our  business  and  lo  recover  our  position. 
1  think  I  asked  for  a  loan  of  926,000  on  the 
bailding.  My  conversation  was  of  such  a  con- 
fldcntisl  character  as  I  would  have  only  had 
with  one  largely  interested  in  the  bank    *    * 

*  I  don't  remember  whether  he  examined 
the  books  and  papers  of  (he  bank."  Lamb  says 
that  the  Elkton  suit  was  one  in  which  a  bank 
obtained  a  judgment  against  his  bank,  after 
long  and  expensive  litigation,  for  130,000;  and 
lliat  the  result  destroyed  about  one  half  of  tbo 
capital  stock  of  his  bonk,  which  was  |100,000. 

Chamberlain,  who  was  cashier  of  the  bonk, 
s^  that  Johnson  visited  Norfolk  the  tutler  part 
ot'^  November  or  about  the  first  of  December, 
1873. 

Hunter,  who  was  bookkeeper  of  the  bank 
and  remembers  Johnson  b^gat  the  bank,  says 
tliathebelieves  the  reports  and  statements  fhow- 
inp  the  condition  of  the  bank,  mode  up  by  the 
witness  as  bookkeeper,  were  taken  into  the 

E resident's  room  while  Johnson  was  in  It,  but 
e  cannot  state  whether  they  were  exhibited  to 
Johnson. 

The  foregoing  is  all  the  direct  evidence  there  [SSS  J 
is  as  to  Johnson's  knowledge  of  the  condition 
of  the  bank  at  the  time  he  returned  from  Nor- 
folk. Within  a  very  few  davs  after  his  return 
he  wrote  a  letter  to  Lamb,  (^ted  December  0, 
1873,s«ying:  "  I  regret  to  saj' that  I  will  be  un- 
able lo  comply  with  your  wishes  in  letting  the 
First  National  Bank  have  $25,000.  I  cannot 
raise  the  money.  I  was  depending  for  the  great- 
er pai-t  of  it  on  my  folks  in  San  Francisco,  and 
they  send  me  word  thst  they  cannot  let  me 
have  the  money,  as  tbey  need  all  they  am  lay 
their  hands  on  to  get  through  the  winter.  The 
bulk  of  my  means  is  in  real  estate  and  cannot 
readily  be  converted  into  cash.  I  have  dis- 
posed of  my  stock  in  the  First  National  Bank 
of  Norfolk,  and  enclose  certillcate  of  my  shorca, 
wilhpowerof  attorney,  etc.,  lo  transfer.  Please 
have  the  stock  transferred  lo  Mrs.  B.  Valen- 
tine, and  send  the  certificate  to  her  at  Belleville, 
Essex  County,  New  Jersey."  This  letter  con- 
tained the  cerLiflcnte  of  stixk  with  the  power  of 
attorney  lo  trnn.sfcr  it. 

Lamb,  insteiul  of  transferr.  ag  tbestock,  wrote 
as  follows  to  Cule,  inclosing  Johnson's  leltcr: 
"I  send  you  the  inclosed  to  show  you  Mr. 
Johnson.  Please  let  me  know  who  Mrs.  B. 
Valentine  is.  I  shall  moke  an  assessment  ou 
our  stocldioldcrs  of  50  per  cent.  If  she  is  not 
able  to  pay  it  I  will  not  transfer  the  stock. 
Please  return  thislcitcr."  Cole  replied:  "Mrs. 
Valentine  is  the  sister  of  Johnson,  the  wife  of  a 
poor  man  that  Johniun  employs  on  his  farm.  I 
would  not  transfer  the  stock,  out  notify  him  at 
once  that  you  have  made  an  assessment  of  SO 
per  cent." 
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not  satisfled  from  Cole'a  reply,  but  found,  after 
obl^taing  legal  adHce,  that  he  had  no  right  to 
refuse  the  transfer  and,  tlierefore,  be  made  it, 
on  January  15.  1874. 

On  the  Mth  of  February,  1874,  Lamb  wrote 
as  follows  to  Johnion:  "I  find  the  enclosed 
certiBcatc  has  not  been  forwarded  to  Mrs.  Val- 
entine, although  Issued  a  month  ago;  please 
hand  it  to  her.  I  regret  not  hearing  from  jou 
In  regard  to  the  propoaitioa  made  \>j  the  direc- 
tors. Something  must  be  done  at  once.  The 
bank  cannot  go  on  as  aftairs  are  now,  and  if  I 
[2B6]  Burrender  ft  to  a  receiver  I  know  our  slock  will 
to  worthless;  the  margin  is  too  small.  If  I 
could  have  gotten  the  refusal  of  all  the  stock,  I 
might  have  induced  some  capitalists  to  come 
in  l)ut  I  am  afraid  It  is  too  late  now.  With 
(4,000  cash  I  could  have  infused  new  life  into 
OUT  stock  and  built  it  right  up.  Please  let  me 
hear  from  you,  as  I  suppose  you  must  feel  an 
interest  in  Mrs.  Valentine's  stock," 

Johnson  did  not  offer  himself  as  a  witness. 

(^  Mrs.  Valentine  was  colled  as  a  witness  by 
the  plaintiff.  Her  deceased  daughter  was  the 
wife  of  Johnson.  Bhe  herself  was  divorced 
from  her  husband,  and  he  was  not  dead  that  she 
knew  of.  Johnson  had  no  children.  HcTdaueh- 
ter  died  in  1864.  Bhe  herself  lived  in  Colilor- 
nla  with  her  husband  for  13  years.  Bhe  came 
from  Cilifomia  in  1835  or  1860,  and  went  to 
live  at  Mr.  Johnson's  house  in  Kearney  Town- 
ship, New  Jersey,  in  1871.  Bhe  was  examined 
as  a  witness  In  August,  1877.  Bhe  endeavors  to 
m^e  out  a  consideration  for  the  transfer  of  the 
atock  to  her,  in  this  way:  Mr.  Johnson  owed 
me  for  services  rendered  after  we  came  to  live 
where  we  are.  He  was  to  pay  me  |I,O00ayear 
for  roy  services.  He  was  away  a  great  deal  of 
the  time,  and  I  took  care  of  everything  while 
be  was  j^ne.  He  went  away  two  winters  to 
California,  and  I  hod  the  care  and  responslbil- 


years.    He  was  away  the  second        

two  winters  intervened,  and  he  was  away 
other  winter.  •  •  "  Q.  Please  explain  why  Mr 
Johnson  should  have  paid  you  by  the  assign- 
ment of  the  Norfolk  Bonk  stock  instead  of  mon- 
ey, it  he  was  indebted  to  you  and  wished  to 
make  payment?  A.  Because  I  preferred  that. 
He  would  have  paid  money  if  I  bud  wished  it. 
I  thought  it  would  be  less  trouble  for  me  in  thai 
way,already  invested, audlhad  to  pay  no  taxes. 
Q.  Did  Mr.  Johnson's  engagement  to  pay  you 
|1,003  per  year  for  services  commence  at  tht 
time  you  moved  to  Kearney  Township,  six  years 
ago,  as  you  have  said  f  A.  It  did.  Q.Hr.John. 
son  has  not  been  indebted  to  you,  has  he,  for 
any  other  matter  or  thing  except  such  service 
for  Ihe  last  six  years?  A.  Bince  my  daughter's 
death  I  h^ve  had  all  the  charge  of  Mr.  John- 
son's clothes,  and  of  his  house  at  San  Francisco, 
(SS7]  'tod  ttsi^  ^Iso.  There  was  no  agreement  be- 
tween us  for  compensation  till  we  came  herei' 
Kearney.  I  always  supposed  he  would  co[_ 
pensate  for  these.  Q,  What  price  were  you  to 
allow  Mr.  Johnson  in  payment  for  that  stock? 
A.  Fifty  cents  on  the  dollar;  that  was  the  price 
Mr.  Lamb,  Ihe  president  of  the  bank,  ottered 
for  it  at  the  time  Hr.  Johnson  transferred  ft  '- 
me.     Q.  Did  you  suggest  to  him  or  he  to  yi 


the  purchase  of  this  stock?  A.  I  really  can'i 
tell.  I  think  I  proposed  to  him  to  take  it  in- 
stead of  money.  I  am  not  positive.  I  think 
that  was  the  way.  Q.  Please  explain,  if  you 
can,  how  you  came  to  the  knowledge  that  he 
was  the  owner  of  the  Norfolk  Bank  stock.  A. 
He  told  me  that  be  had  the  stock  before  be  went 
to  Norfolk  to  see  the  land  that  he  then  thought 
of  exchanging  the  stock  for.     I  think  that  was  i 

the  first  I  Knew  of  it.  Q.  And  when  be  came 
back,  or  soon  after,  he  proposed  to  jou  to  tnke 
the  stock,  did  he  not?  A.  It  was  a  long  time 
after  he  came  back;  several  months,  I  think.  Q. 
Are  you  not  mistaken  in  saying  it  was  several 
months?  A.  It  may  not  have  been  several 
months  after;  it  was  some  time  after.  Q.  Real- 
ly, Mt«.  Valentine,  on  reQection,  was  it  more 
than  one  month?  A.  Perhaps  not  I  cannot 
remember.  Q.  When  Hr.  Johnson  proposed 
that  you  should  purchase  the  stock,  what  did 
he  propose?    Please  give  me,  as  near  as  you 

the  language  he  used  In  relation  thereto.  | 

I  cannot  remember  the  language  used.    Q. 

Have  you  now,  or  had  you  at  the  time  you  took 
the  assignment  of  this  stock  from  Mr.  Johnson, 
any  money,  or  any  property,  to  purchase  the 
stock,  other  than  the  alleged  indeotcdness  for 
annual  services  rendered  oy  you  to  Mr.  John- 
son? A.  I  am  not  dependent  entirely;  lam  not 
destitute;  have  enough  lo  keep  me  from  want. 
.  Did  you  give  any  money  or  other  valuable 
ling  to  Mr.  Johnson  for  the  transfer  of  the 
Slock  other  than  his  alleged  indebtedness  to  you 
for  service?  A.  I  told  him  at  the  time,  he  might 
all  my  jewelry  his  for  part  compensa- 
He  aid  not  accept  of  the  jewelry,  did 
.__.  __.  Well,  it  remained  In  the  house,  as  it 
always  had.  Q.  The  stock  that  Mr.  Johnson 
transferred  to  you  was  not  paid  for  by  either 
your  obligation  or  promise  of  payment  further 
than  the  alleged  indebtedness  to  you.  was  it?  .__„, 
A.  It  was  not.  Q.  Had  you,  at  that  time,  any  l*'"J 
other  stock,  bonds,  bank  account,  or  money  in 
hand,  or  on  deposit  in  any  bank  or  banks,  or  in 
anywise  invested  for  you  or  for  your  use?  A. 
I  had  DO  bank  ac-couni,  no  slock.  I  am  never 
without  any  money  to  use.  I  have  no  bonds. 
Q.  The  money  that  you  had  were  merely  pock- 
et funds,  of  small  amount,  were  they  not?  A. 
Yes,  sir.  Ij.  In  what  month  was  the  arrange- 
ment made  between  you  and  Hr.  Johnson 
about  the  stock?  A.  In  December,  1873.  (J. 
You  stated,  in  reply  to  the  83d  direct  question, 
that  you  thought  you  proposed  to  Mr.  Johnson 
to  talie  the  stock  Inst^d  of  money.  Did  you 
mean  to  be  understood,  by  soy  subsequent  an- 
swer, that  the  proposition  for  you  to  take  the 
slock  aro.se  with  Mr.  Johnson?    A.  No." 

The  circuit  court  dismissed  the  bill,  taking, 
as  we  think,  an  erroneous  view  of  Hn,  Valen- 
tine's testimonv  in  one  imi>ortant  particular.  It 
was  assumed  that  she  tescilied  that  she  had  had 
charge  of  Johnson's  bouse  and  family,  since  the 
death  of  Mrs.  Jobnaon,  in  1804,  at  the  flxL-d 
compensation  of  $1,000  per  year;  that  is,  that 
the  compensation  was  for  taking  charge  of 


pensation  of  |1,000  a  yea 
Whereas,  what  Mrs.  Valentine  says  ei 
is,  that  the  engagementtopay  her  11,000  ayear 
for  her  services  commenced  in  I87I,  when  she 
moved  to  Kearney  Townabip,  and  not  till  then; 
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ud  that  what  Jofaiuon  owed  her  for  wu  for 
MTTlcea  rendered  after  that  The  winten  John- 
eon  wa*  away  wen  the  winten  of  1879  and  18TS. 
Al  moet,  acooidlng  to  Hra.  Valentine's  own 
Mory,  IcM  than  8  vean'  lervlcee,  at  $1,000  a 
Tear,  had  been  nnoeied  by  her  when  ahe  took 
thla  Mock  at  98,000.  No  alleged  indtdrtedneaaao- 
crniDg  tabaequentljtothetraniferaf  tbeMock 
Id  December,  1679,  can  be  looked  at.  Hn-Yal- 
cotiDe  ura  ahe  auppoaed  Johnson  would  com- 
peuate  her  for  what  ahe  had  done  before  ahe 
vent  to  Keaniej  In  1871,  btit  ahe  doet  not  pre- 
tend that  there  waa  any  such  oMtgatlon  recog- 
nised by  Johnson,  or  any  debt  for  the  same. 
That  Mrs.  Talentine,  knowing  Oiat  the  alleged 
indebtednesi  to  her  did  not  amount  to  the  al- 
leged price  of  the  stoek,  waa  conadoua  that  the 
tiuwcdon  waa  not  an  honeet  one,  b  shown  by 
her  admission  that  the  stock  was  not  ptid  for 
by  her  to  Johnson,  by  either  her  oldi^tlon  or 
I)  promise  of  payment,  further  than  the  alleged 
bdebledoev  to  her.  This  wta  leia  than  tS.(ioO 
la  December,  1878.  To  make  up  the  difterence 
between  the  IndeUedneas  and  the  |C,BO^  she 
rmrts  to  tlte  bald  suggcitlon  that  ahe  told  John- 
aoD  at  the  time  that  he  mi^t  consider  all  her 
Jewelry  as  his,  "lot  part  compensation"  for  the 
tniufer  of  the  stock,  the  Jewelry  remaining  in 
tlie  bouse  ae  it  always  had.  EquallTbaldisthe 
soggeation  that  she  waa  saving  trouble  In  mak- 
ing an  investment  ina  stock  that  was  worth 
«idy  fifty  cents  on  Uie  dollar. 

'n»  coDclnsioa  of  the  drcnlt  court  waa  that 
Iboe  was  no  bad  faith  or  fraud  in  the  transfer. 
Bat  irtiat  are  the  facta  provedT  Johnaon,  be- 
ing a  stockholder,  goe«  to  Norddk  and  has  In- 
terrlews  with  the  (Steers  of  the  bank  hi  regard 
to  making  a  loan  of  fSS.OOO  lo  the  bank.  He 
lisppeakd  ioasastockh<rfderlomake  the  loan. 
Els  position  as  a  slocUu^der  inTolved  not  mere- 
]/  the  value  of  his  stock,  but  hla  liability  for 
113.000  mor&  The  nrsency  of  Uie  needsof  the 
lank  Is  preased  upmi  Um.    The  *         - 


mk  le  preased  upmi  h 
ipital  of  the  bank  had 


Ined  into  the  altain  of  the  bank  sufficiently 
Misfy  himself  that  the  failure  of  the  bank,  and 
the  hMB  of  its  eottre  c^rital  stock,  and  the  at- 
taching of  the  statutory  liability  of  the  stock- 
holden,  were  impending  In  the  near  future? 
He  was  al  Norfolk  the  last  of  November  or  the 
Drat  part  of  Deoonbw.  Hn.  Yaleothie  says 
that  the  arrangement  between  her  and  Johnson 
about  the  stodE  waa  made  In  December.  He 
sends  the  oerttflcate  and  the  power  tol^mbon 
the  5th  of  December.  He  loaes  no  time  In  aa- 
algning  his  stock.  Lamb  understood  wlistjohn- 
•oa  was  doing.  He  sent  lo  Cole  the  letter  from 
Jiduson,  and  directed  Cole  lo  inquire  as  to  Mrs. 
Valenthie's  rcnponsibtlUy.  He  received  infor- 
matloa  that  she  had  oone,  and  that  she  was 
Johnson's  sitter.  WiUi  that  knowledge  be  sclod 
as  Johnscm's  attorney  in  transf  erring  the  stock. 
He  eridenfly  thought  there  waa  no  Jvna  ttdsi  in 
the  tianster  tot,  in  his  letter  sending  the  cei^ 
tificale  to  Jobnaon,  altbonri)  Jidinioo  had  In- 
10]  Btmcted  him  to  aend  It  to  Mn.  TalenUne  at  a 
gtvm  addraa,  be  addreeaea  Johnson  at  tf  be 
were  atlU  a  stocUudder.  He  refers  to  the  fol- 
See  17  Orro.  U.  S.,  Booc  SfJ 


ure  and  to  the  necesd^  of  doing  something  at 
once,  and  to  the  proepectlve  woRhleaanett  of 
the  stock,  and  winds  up  with  the  sarcastic  re- 
mark  that  be  supooaet  J<dm«on  mutt  feel  an  in- 
terest in  Mrs.  Valentine's  stock.  Mrs.  Valen- 
tine waa  wholly  unable  to  respond  for  any  Ua- 
Ullty  at  a  ttocUkolder.  TUt  was  known  to  her 
and  to  Johnson.  Johnson,  notwithstanding  all 
the  testimony  on  die  part  of  the  plaintiff.  Is  not 
BWoni  as  a  witneei  for  himself.  It  ta  worthy 
of  note,  that  tlie  answer  doea  not  set  forth  what 
the  conalderation,  waa  for  the  transfer  to  Hrs. 
Valentine.  The  bill  alleges  that  there  waa  no 
l^al  conalderatloa  The  answer  merely  avers 
Uiat  the  transfer  was  not  witliaut  lenl  consid- 
eration, and  that  it  was  made  in  good  faith  and 
for  a  valuable  and  lawful  coosidoratioo.  It  is 
manifest  that,  at  the  very  best,  on  Mrs.  Valen- 
tine's evidence,  tuf^osing  It  to  be  entitled  lo 
credit,  sod  on  her  statement  of  the  price  at 
which  ehe  took  the  stock,there  was  on^  (a,SOO 
of  contidcsBtion,  at  the  rate  of  11,000  a  year 
fortwoyearsandabalf,  leaving  the  transfer  as 
to  el^hrsharee  of  the  stock  witooutconsidem-. 
atlon.  The  entire  theory  of  the  defense  ia  that 
there  was  a  sale,  and  not  that  there  was  any 
gtft. 

The  provisions  of  section  12  of  the  Act  of 
June  8. 1804, 18  SUt.  at  L.,  102,  which  govern 
the  preeeot  case,  are  as  follows:  "The  capital 
stock  of  any  aseociation  formed  under  this  Act 
shall  be  divided  into  aharea  of  $100  each,  and 


may  be  preacribed  in  the  by-lawt  or  articles 
of  assodauon;  and  every  person  becoming  a 
shareholder  by  auch  transfer  shall,  in  propor- 
tion to  his  shares,  succeed  to  all  the  rights  and 
UabiUtlea  of  the  prior  bolder  of  the  shares,  and 
no  change  shall  be  made  In  the  articles  of  asso- 
ciation by  whidi  the  riebta,  remedies  or  secu- 
rity of  the  existing  credltorB  of  the  association 
shall  be  Impaired^  The  shareholders  of  each 
SMoclation  formed  nnder  Ibe  provinons  of  this 
Act,  and  of  each  existing  bank  or  banking  as- 
sociation that  may  accept  the  ivovidonxu  this 
Act,  shall  be  held  Individually  responsible, 
equally  and  ratably,  and  not  one  for  another, 
for  all  contracts,  debts  and  engagements  of  auch 
association,  to  Uie  extent  of  uie  amount  of  their 


answer  sets  forth  that  Johnson  became 
the  purchaser  and  owner  of  the  one  hundred 
thirty  Shane  In  1800.  As  such  shareholder,  he 
became  subject  to  the  individual  liability  pre- 
scribed by  uie  statute.  This  liaUUty  atiadied 
to  him  until,  without  fraud  as  against  the  ci«d- 
itoia  of  the  bank,  for  whose  protection  the  lia- 
bility was  imposed,  he  abould  relieve  himself 
from  it.  He  could  do  so  by  a  bonafde  transfer 
of  the  stock.  But  where  the  transferrer,  pos- 
sessed of  inf oimation  showina  that  there  is  gixxl 
ground  to  apprehend  the  failure  of  the  bank, 
Cfdlodea  end  comUnea,  u  in  this  esse,  with  an 
IrteqMwaihle  transferee,  with  the  design  of  sub- 
stituting the  ktterfnhisplace,  and  of  thus  leav- 
ing no  one  witii  any  ability  to  respond  for  the 
Individual  liability  imposed  by  the  statute,  in 
respect  of  the  aharee  of  stock  transferred,  the 
transaction  will  be  decreed  to  be  a  fraud  on  the 
creditors,  and  the  transferrer  will  be  held  to  the 

liability  to  the  crediton  aa  before  the  tr  - - 
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ter.  He  will  be  etni  regarded  u  a  shareholder 
quoad  the  creditors,  although  he  may  be  ahla 
to  show  that  there  was  a  full  or  a  partial  con- 
dderation  for  the  transfer,  as  between  bim  and 
the  tramferee. 

The  appelleefl  contend  that  the  statute  does 
not  admit  of  such  a  rule,  because  it  declares 
that  every  person  becoming  a  shareholder  bj 
tnuiafer  succeeds  to  all  the  liabilities  of  the  prior 
holder,  and  that,  therefore,  the  liabilities  of  the 
prior  holder,  as  a  stockholder,  are  eztinguished 
bT  the  transfer.  But,  it  was  held  bv  tUscourt 
in  Nat.  B3t.  t.  Owe,  99  U.  S.,  632  [XXV.  ,449], 
that  a  transfer  on  the  books  of  the  bank  was 
not  in  all  caaee  enough  to  eitingulah  liability. 
Thecourt,inthatcase,deflnedasoDeliTnitof  the 
right  to  transfer,  that  the  transfer  must  be 
and  out,  or  one  really  transferring  the  ow 
ship  as  between  the  parties  to  It,  But  there  Is 
notniag  in  the  statute  excluding,  at  another  lim- 
it, that  the  transfer  must  not  be  to  a  person 
known  to  be  Irreaponslble,  and  coUuaiTely  made, 
with  the  intent  of  escaping  liability,  anddefeat- 
ing  the  rightagivenb^  statute  to  creditors.  Mrs. 
Valentine  might  be  hable  as  a  shsrefaolder  suc- 
ceeding to  the  liabilities  of  Johnson,  because 
she  has  voluntarily  assumed  that  position ,  but 
that  is  no  reason  why  Johnson  should  not,  at 
the  election  of  creditors,  still  be  treated  as  a 
[262)Bharebolder,  behaving,  to  escape  liablli*y,  per- 
petrated a  fraud  on  the  statute.  This  is  Jie 
view  enforced  by  the  decision  of  the  Chief  Ju»- 
tiee.  in  Datit  v.  SUttnt.  17  Blatchf.,  9fiB. 

It  is  urged  that,  aa  the  bill  prays  that  John- 
son may  anxwer  its  allegations  on  oath,  the  an- 
swer ia  evidence  In  his  favor,and  is  to  be  taken 
le,  unless  it  is  overcome  by  the  testimony 


I  Ukfted  Statts- 
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..  _. Under  the  view  we  have  taken  of  the 

case,  the  only  material  questions  which  are  con- 
troverted are  the  knowleda;e  andtotent  of  John- 
son and  the  insolvencv  of  Mrs.  Valentine  and 
the  knowledse  of  the  latter  fact  by  Johnson  at 
the  time.  A.ltnough  Johnson  executed  the  trans- 
fer and  power  of  attorney  on  December  5,  he 
did  not  deliver  it  to  Mrs.  Valentine.  He  sent  it 
to  Lamb  for  him  to  act  as  attorney.  Mrs.  Val- 
entine hsd  no  agency  in  it-  When  the  transfer 
had  been  made  on  the  books  of  the  bank,  and 
the  new  certiflcste  was  made  out,  it  was  sent  to 
Johnson  on  February  14,  for  him  lo  deliver  it 
to  Mrs.  Valentine.  The  letter  of  Ibst  date  from 
Lamb  to  Johnson,  wbicb  Inclosed  it,  was  full 
notice  to  Johnson  that  thecondition  of  the  bank 
was  growing  worse.  His  contract  with  Mrs. 
Valentine,  if  there  was  one,  was  not  fully  con- 
summated on  his  part  till  atterthat.  Tberewas 
no  delivery  of  anything  by  him  to  her  till  after 
that.  On  the  whole  evidence,  the  intent  of 
Johnson,  though  denied  in  theanswer.  Is  abun- 
dantly proved,  because  the  facts  from  which 
the  conclusion  as  to  such  intent  flows  are  satis- 
foctorily  established,  to  an  extent  sufDdent  to 
satisfy  the  rule  of  equity.  As  to  Hrs.  Valen- 
tine's insolvency,  she  herself  proves  It  conclu- 
sively, and  she  states  facts  which  show  that 
Johnson  must  have  known  it.  She  could  give 
him  nothing,  according  to  her  stoir,  to  answer 
for  the  t4,IKI0  balance  due  him  on  thestock.and 
was  reduced  to  telling  him  be  might  consider 
ber  Jewelry  hia,  for  part  compensation.  Under 
all  thcM  circumitaiices,  the  otuissioQ  of  Johnaon 


to  testlfv  as  a  witness  for  himself.  In  reply  to 
the  evidence  against  bim,  la  of  ereat  weight. 
This  case  on  the  whole,  is  brought  within  the 
principle  asserted  by  Chitf  JtuUet  Marshall, 
speaking  for  this  court,  in  Ctark  v.  Bitmtdit, 
9  Cnnch.loS,  aaacase  where  tbe  evidence  aris' 
ing  from  circumstances  is  sOoneer  than  the  tes- 
timony of  any  single  witness.  In  3  Oreenleaf,  [Z8S 
Evidence,  section  289,  it  is  slated  aa  a  luk, 
thatthesufBcient  evldoicetoDutweigh  theforca 
of  an  answer  may  consist  of  one  witness,  with 
additional  and  corroborative  circumstances, 
which  circumstances  may  scMnethnes  be  found 
in  the  answer  itself,  or  it  may  consist  of  circum> 
stances  alone,  which,  in  tbe  absence  of  a  pod- 
tlve  wHnesa,  may  be  sufficient  to  ontwelgh  the 
answer  even  of  a  defendant  who  answers  onbia 
own  knowledge. 

It  is  contended  for  the  appellees,  that  this  is 
not  a  case  of  equitable  cogniiance,  because  a 
plain,  adequate  and  complete  remedy  may  te 
had  at  law.  But  tbe  case  is  one  of  a  transfer  of 
tbe  legal  title  to  the  stock,  made  to  defraud  the 
creditors  of  the  bank.  The  evidence  of  liileto 
tbe  stock  is  the  formal  asdennient  on  ihe  books 
of  the  bank.  This  bdng  a  bill  for  discovery  as 
well  as  relief,  and  tbe  fraudulent  transfer  being 

ri  between  tbe  parties,  and  only  voidable  at 
election  of  the  plaintiff,  it  is  clear  Ihatequi- 
ty  baa  jurisdiction  lo  set  it  aside  and  enforce 
liability  of  the  transferrer. 


Objection  is  taken  here,  bv  the  appellees, 
.esufdciency  of  tbe  proof  that  tbe  ccmpiro 
of  the  currency  decided,  before  this  suit  was 


brougbt,  that  it  was  necessary  to  enforce  ihe 
personal  liability  of  the  stockholders.  The 
plaintiff,  as  a  witness,  leetifled  that  he  received 
written  instructions  from  the  comptroller  of  the 
currency  to  enforce  the  whole  of  the  personal  li> 
ability  of  the  siockboklefs.  The  defendant, 
Johnson,  objected  that  the  written  evidence  re- 
ferred to  must  be  produced.  The  record  stntet 
that  the  plaintiff  reserved  tbe  right  lo  fie  the 

Ssper,  or  a  duly  certified  copy  of  it,  with  th« 
epoeitioo,  before  (he  same  snould  be  cloted. 
Before  tbe  deposition  wss  closed,  the  .witnef I 
was  recalled  and  produced,  as  tbe  record  Elates. 
the  original  letter,  addressed  to  bim  and  signed 
by  tbe  comptroller,  and  it  was  filed  with  tbe 
deposidon.  No  objection  was  made  to  it,  and 
no  requirement  of  nirtber  proof  was  made.  It 
directs  the  receiver  to  institute  legal  proceed- 
ings to  enforce  against  every  stocknoldtr  of  th* 
bank  owning  stock  at  tbe  time  tbe  bank  sus- 
pended, bis  or  her  personal  liability,  as  sucb 
stockholder,  under  the  statute.  This  was  suffi- 
cient. 

The  liability  of  tbe  defendant  bears  interest 
from  the  date  of  said  letter,  August  18,  1875. 
Cnsey  v.  QaUi,  94  U.  S.,  677  [XXIV..  169). 

In  June,  1878,  Orson  Adams  waa  appointed  (SM 
Receiver  of  tbe  hank,  in  place  of  Bowden,  the 
plaintiff.  The  decree  of  the  drcnit  court  waa 
not  made  till  January,  1879.  The  appeal  to  this 
courtwsstakenin  tbensmeof  Bowden,  Adams 
not  having  been  substituted  as  plaintiff.  Ad- 
ams became  surety  in  the  appeal  Dond, and  ibiia 
treated  tbe  decree  aa  valid  and  adopted  the  ap- 
peal. Adams  now  moves  to  be  substituted  aa 
plaintiff  and  appellant  in  place  of  Bowden, 
without  prejudice  to  the  proceedings  heretofore 
had.  Tbe  appellees  and  their  counsel  first  heard 
of  tbe  appointment  of  Adama  from  the  paper* 
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Ovmao  V.  Luro.    Forks  t.  CoaBnta, 


KTTcd  on  Um  motlonfor  subsUtntioD.  and  tbe 
appdleea  now  move  to  tUsmin  the  appeal,  <m 
Ibe  ground  that  none  wu  ever  lawfully  taken. 
W«  think  that  tbe  motion  of  Adam*  should  be 
granted,  and  that  of  the  uipeUeea  abould  be  de- 
nied. Adams  proaecuted  the  ameal  In  the  name 
of  Bowden,  who  waa  and  is  in  I^,  and  had  a  rep- 
leaenlatiTe  capadtj.  Tbe  power  of  araen± 
to  ttusexteotia  authorized  tnr section S54o 
Beriaed  Statutes.  It  (s  of  the  same  character 
ss  that  exercised  by  Ibis  court  in  Oatat  t.  Ooed- 
be.  101  U.  B.,  612  [XXT.,  8»G],  where  a  writ 
of  error  was  sued  ou'  by  two  mnkrupis  after 
their  discharge  in  bankruptcy,  and  this  court, 
on  a  motion  to  dismiss  the  writ,  and  a  counter 
notfcm  by  tbe  assignee  in  bankruptcy,  to  be 
nibstttuted  aa  plalntltr  in  error,  denied  the 
former  motion  and  granted  tbe  tatter. 

ThemoUptntfAiamt  U  jfrmtied,  atidihattf 
As  apptOta  it  Aiiitd,  and&edeerttufl^  Oir- 
taU(i»trti*T«tened,vithoo^aJiduteemimi» 
Temandtdt«OuUeouii,vilhdireM9n*  ta  enter  a 
iarteinfoBorofthetvbilitntadptaiiiUff.atBa- 
teiter,  mUins  atide,  a*  agaiiut  Attn,  tlie  tran^ 

»n  to  Mn.  Valentine,  and  decreeing  that  JolM- 
•>n  pay  to  taid  Beeeiter  tlie  mm  of  $13,000, 
m'U  interett  tkemni,  at  the  bnqful  rati  in  (As 
Stale  ef  Here  Jeneg,  from  Avgvtt  13, 1876,  ailA 
eont. 

Trueeopr.    l^et: 

Jamei  H.  McKemmy,  CtWk,  Bup.  Court,  U.  8. 
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^ptalable  deeret   in   odtntraJty — ettoppel  Ay 
deeree. 

*L  Wbeo  penom,  SDnuDoned  as  Bunlsbras  In  •  li- 
bel In  utmualtr  tn  Dcmnuini,  are  adJudKed  by  the 
court  to  have  a  funa  Of  the  prlodiial  dcaeadant  In 
their  handi  aid  to  pay  It  Into  ootm,  aud  (be  libel- 
ant alterwarda  obtain*  a  Una]  deone  ualnat  hlu 
wftk  an  award  ot  execuUoa  Bgaliiat  tbs  fuiiA  In 
*^"^ ■"""*"  ""'"itorderlslnteilooutorr.aDdther 


Jw  a*  to  Che  CUJe  bi  the  propeKy,  beyond  the  q< 
••on  <n  ptke  or  aa  prt*e :  and  another  peraon.  i 
aAMUy  eoDdiiot*  &t  def sue  In  the  prtae  caiw 


behalf  and  by  aonaait  of  the  claimant,  wtthoitt  dis- 
oloslDC  hk  own  title  under  a  prevlou*  bill  of  aals 
from  tbe  daiiDaot,  Is  not  «atopped  to  eontest  flie 
claimant's  title  m  a  aubaequent  nilt  brouffat  by 
aedltoia  attaoUns  tbe  proiMBrty  or  tt*  proceed*  la 
beteoglnff  to  the  uaimant. 

Argved  FH.  I 

APPEALS  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

The  hisloiy  and  facts  of  the  cafe  fully  ap- 
pear in  tbe  opinion  of  the  cr — ' 

Memrt.  J.  Lmm^   *       ' 
Benedict,  for  Ube 

Maert.  C.  Vma  SaAtvoevd.  A.  J.  Vm^ 
derpeel,  J.  Hvbleti  Aikfon  and  Ja*.  Thornton, 
for  gami^ees. 

Mr.  Juttice  Oref  delirered  the  opinion  of 
the  court: 

This  is  a  Ubel  id  admlndty,  filed  hi  the  Dis- 
trict Court  for  the  Southern  District  of  New 
York,  bv  John  N.  Cushing  and  others  uunst 
John  Lurd,  Jr.,  to  recover  damages  for  Ihe  de- 
struction of  the  libelants'  vessel,  The  Sonoia, 
by  The  Alabama.  The  defendant  was  not 
found  and  never  appeared  in  the  cause,  and  bla 
credits  and  effect*  were  attached  in  the  hands 
of  Foster  AThompsim,  gamiebeea. 

The  garnishees  answered  that  thev  bad  in 
their  hands  a  futHl  amounting  to  ^1,441.62, 
known  as  the  proceeds  of  tbe  siouner  Wren, 
which  wa*tb«  property  of  Charles  E.  Prioleau, 
and  not  of  Laird.  Upon  the  trial  of  the  i«nie 
raised  by  this  answer,  the  district  court,  hi 
April,  1673,  adjudged  that  the  fund  belonged 
'  ~  I,Biid,  and  ordered  the  garnishees  to  pay  It 
.  JO  court.  Bee  [CuMliing  v.  Laird],  6  Ben., 
408.  From  that  decree  tbe  garnishees  appealed 
to  the  circuit  court.  Tbe  district  court  after- 
wards, in  September,  1873,  entered  a  decree  in 
favor  of  the  libelants  against  lAird,for  Ihesum 
of  tl43,2BB.70,  and  cosU,  "And  that  the  libel- 
ants have  execution  thereon,  to  satlsfv  this  de- 
i,  against  tbe  property   of  tbe  said  respond- 


From  this  decree,  bIko,  the  gal- 
niabees  appealed  to  the  circuit  court. 

The  circuit  court  dismigsnl  tbe  first  appeal, 
and  retained  the  cause  for  liearing  on  the  second 


discharged, 

and  both  decrees  of  tbe  distnct  court,  so  far  as 
affected  them  and  the  fund  In  their  bands, were 
reversed,  with  cosU.  Bee  [S.  C],  ISBlatchf. 
C.  C  218. 

Tbe  findings  of  fact  by  the  drcuil  court  are 
printed  at  lei^  in  10  lUatchf .  C.  C.  220-286, 
and,  so  far  as  they  are  material  to  be  stated,  are 
as  follows: 

The  steamer  Wren  was  built  at  Birkenhead, 
England,  in  1864,  by  Laird  Brothers,  and  was 
registered  on  the  24th  of  December,  1884,  at 

.. .  'oaccordanceirithtbclawBOtGreat 

,  henameof JoboLaitd, Jr.,asowB■ 
e^:  aceniflcate  of  thereeistry  wasissued  indue 
fotm;  the  vessel  saUed  mm  Llvcrpo^,  having 
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the  oertlflcftte  on  bositl  H  pMt  of  her  ihl  p's  pa- 
per*, and  It  did  not  appear  that  she  ever  again 
entered  a  BritUh  poit.  Oo  the  8d  of  Jaouaiy, 
ISeS,  after  she  bad  left  LiTcrpool,  Laird  exe- 
cuted to  Charles  K.  Prioleau,  of  Llverpoo],  a 
member  of  the  firm  of  Ftaaer,  Trenbolm  & 
Companj,  for  the  consideration  of  £1S,400,  a 
bill  of  sale  of  the  Teasel,  which,  on  the  first  of 
Haf ,  ISSS,  was  dulj  entered  at  tbe  ctniom- 
houee  in  liverpool,  and  Uie  veaael  roistered  in 
the  name  of  Prioleau  as  owner.  On  Um  18th  of 
June,  IBOS,  on  the  high  seas,  on  a  VOTan  from 
Havana  to  Liverpool,  t^  the  way  of  Halifax, 
Hon  Bcotia,  some  of  the  crew  took  forcible 
poMciroion  of  the  vessel,  overcame  ber  officers, 
ran  her  into  Eej  West,  and  there  delivered  her 
to  the  naval  Buthoriiiee  of  the  United  States. 

On  the  leth  of  June.  1869,  the  Altonie;  of 
[Tl]  the  United  States  for  the  Southern  District  of 
Florida  filed  in  the  district  court  for  that  dis- 
trict an  information  against  the  vessel  as  prize 
of  war.  She  was  taken  into  the  cuslod  j  of  the 
maisbal,  and  a  monition  issued  to  all  peisons 
interested  to  appear  on  tbe  27th  of  June  and 
(how  cause  agiunst  a  decree  of  condemnation. 
On  the  S6th  of  June,  Edward  C.  Stllea,  msster 
of  the  vessel, appeared  in  court  and  Hied  a  claim, 
Mating  that  be  was  tbe  maater  and,  as  such, 
tbe  lawful  bailee  of  tbe  venel,  and  claimed  the 
same  for  the  owner  thereof ;  and  that  Laird, 
a  British  subject,  residing  In  England,  was  tbe 
true  and  fona  Jftb  owner  of  tbe  vessel,  and  that 
no  other  person  was  tbe  owner  thereof,  as  ap- 
peared by  her  register  in  the  pos>eaaiDn  of  the 
court,  and  as  be  was  informed  and  believed; 
denjing  that  she  was  a  piite  of  war,  and  pnj- 
ingreatitutlon  and  damages. 

The  only  cenlflcate  of  r^istiy  found  on 
board  was  that  granted  on  tbe  S4th  of  Decem- 
ber, lB64,upon  wbldi  were  noted,  at  tbeBritisb 
Consulalcin  Havana,  changes  of  maaiers  on  the 
a4th  of  March  and  the  10th  of  June,  1660  and 
at  the  foot  of  which  wasthe  following;  "Note. 
A  cerUfleate  of  the  registiv  granted  under  the 
Merchant  Shipping  Act,  1864,  is  not  a  document 
of  title.  It  does  not  neceaaarily  cootain  notice 
of  all  changes  of  ownership,  and  in  no  case  docs 
it  contain  an  official  reoora  of  any  mortgage  af- 
fecting the  ship." 

On  the  ]?tb,  l»th  and  30th  of  June,  1B60.  the 
depoaitions  of  the  master  and  other  offlcere  of 
the  veaad  were  taken  t»  prtparatono;  end  on 
tbe  STtb  of  June  tbe  court  proceeded  to  hear  tbe 
caae  upon  tbe  allegations  and  pleadings,  tbe  dep- 
oaitions taken  in  preparatmio,  and  tlie  papen, 
iMteia  and  writings  found  on  board  the  vessel. 
On  the  S9tb  of  June  the  court,  of  its  own  mo- 
tion, directed  the  prize  commissioner  to  take 
immediately  the  testimony  of  the  afflcen.  and 
of  any  other  wltneeseswho  might  be  produced 
by  tbe  clalnunls  from  petsona  on  boanl  tbe  ves- 
ta,  upon  specified  interrogatories;  of  two  per- 
sona named,  and  any  others  on  board  produced 
by  tbe  captoie,  upo&  some  of  tbe  same  Inter- 
logBtariee;  and  of  any  witnesses,  produced  ci- 
ther by  the  capton  or  the  claimants  from  per- 
sons noton  board,  upon  certain  other  interrog- 
atories; and  allowed  two  days  to  the  parties  to 
produce  wltDesaes.  Under  this  order,  testimony 
,  -was  taken;  and  on  tbe  8d  of  July  the  court  re- 
[7BJ  earned  tbe  bearinr  upon  the  allegations  and 
pleadiaga,  the  depuatlona  taken  in  pmiiin((0r£0. 


the  pvperafouml  on  board,  and  tbe  depoiltiooi  , 

takm  under  the  order  allowing  further  proof.  ! 

The  court,  on  the  6lb  of  July,  announced  it* 
opinion,  condemning  the  vessel,  but,  on  account 
M  cxcqitions  taken  to  some  rulings  delayed 
making  a  decree  in  form  until  tbe  iGth  of  Au- 
gust, when  it  was  duly  entered,  reciting  that  a 
claim  bad  been  interposed  by  tbe  maater  in  be- 
half of  lalrd,  that  tbe  case  bad  been  beard  as 
aforesaid,  and  that  it  appeared  to  the  court  that 
Tbe  Wren  was.at  the  tuneof  capture,  tbe  prop- 
erty of  enemies  of  the  United  States;  and  ad- 
jud^ng  her  to  be  condemned  and  forfeited  to 
tbe  United  Slates  as  lawful  prize  of  war,  and  to 
be  sold  trr  the  marshal,  and  tbe  pioceeda  to  be 
deposited  witb  tbe  AisiBtant  Treasurer  of  Uie 
United  States,  subject  to  tbe  order  of  tbe  court 
From  that  decree  the  cUmant,  on  tbe  same  day, 
appealed  to  this  court.  The  vessel  was  after- 
wards sold,  and  the  proceeds  of  tbe  sale  depos- 
ited with  the  Assistant  Treasurer. 

Prioleau  sllll  resided  in  England,  and  it  did 
not  appear  that  be  bad  anv  actual  knowledge 
of  the  proceedings  for  conoemnation  until  after 
tbe  entry  of  tbe  decree.  He  aftcrwanls  retained 
Foster  &  Thomson,  tbe  gamisbeea  in  this  case, 
attorneys  and  coimselors  at  taw  in  tbe  City  of 
New  "Y  ork ,  to  do  whatever  might  be  necestiary 
forlheprotectionof  blsinterests;  and  they  pro- 
cured a  copy  of  the  record  of  the  district  court 
and  hod  the  appeal  docketed  in  this  court,  and 
employed  adaitional  counsel,  who  argued  the 
case  here  on  the  record  sent  up.  No  ^dltlonal 
testimonv  wan  taken  and  no  change  in  tbe  plead- 
ings made  or  applied  for.  Upon  the  argument 
in  this  court,  the  counsel  for  tbe  United  SUtes 
insisted  that  it  appeared  from  tbe  evid'^nce  that 
.  tbe  vesael,  at  tbe  time  of  Ihc  capture,  was  the 
publlcproperty  of  rebel  enemies  and.  in  support 
of  this  position,  referred  lo  the  testimony  of 
wiiDesaes  who  swore  thnt  F"razer,  Trenbolm 
&  Company  were  ber  owners.  Tbecouoaelfor 
the  tappellant  insisted  timt  there  was  not  a  par- 
ticle of  evidence  that  slie  was  ever  enemies 
property,  but  that  tbe  evidence  was  conclusfvs 
that  she  was  at  all  times  the  property  of  Laird, 
a  British  neutral. 

This  court,  at  December  Term,  1867,  V'Tht  rnx 
WTen"y.  United  StaUt,  XVIIL.  878],  revereed 
the  decree  of  tiie  district  court,  and  remanded 
tbe  cause,  with  directions  to  restore  the  veasel 
to  tbe  claimant,  wiUiout  costs,  Mr.  i/ujtice 
Nelson,  in  delivering  the  opinion,  said  that  tbe 
only  question  In  tbe  case  was  whether  the  vessel 
was  the  property  of  enemies  of  tbe  United 
States;  and,  in  discussing  tbbquestion, observed 
that,  upon  tbe  proofs  timt  tbe  claimant  built  the 
vessel  and  put  tbe  master  in  command  la  this, 
her  first  voyage,  tbe  presumption  would  seem 
to  be  very  atrong,  if  not  irresistibte  (nothing  else 
in  the  caae),  that  be  continued  tbe  owner  ior 
tbe  short  period  of  six  months  that  el^ised  after 
ahcwsa  built  and  before  the  seixure  took  place; 
that  in  addition  to  this  she  was  in  command  of 
a  master  claiming  to  represent  I^iid  as  owner; 
thftt  these  acts,  in  connection  with  tbe  registjT, 
aft<»ded  strong  evidence  that  tbe  title  of  tne 
vessel  was  In  tbe  claimant,  and  that,  although 
It  was  not  unnatural  to  suqtect,  from  tbe  sur- 
rounding facts  and  circumstances,  that  the  so- 
called  Confederate  States  or  tbelr  aganta  had 
■ome  Intereit  in  or  ooiuectlon  with  ber,  tboa 
1*3  US. 
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wu  DO  mfflcicait  legal  proof  that  they  owned 
theveueL 

After  that  decree  of  thli  court,  Foeter  A 
Thomson  mode  and  sent  to  Prioleau  a  draft  of 
a  power  of  attorney  U>  be  execDled  by  Laird 
and  hy  Stiles,  and  In  due  time  received  from 
Priolean  the  power  10  executed,  authorizing 
PoBter  &  Thomson  to  receive  from  the  United 
States,  or  from  any  ofBcer  or  depositary  there- 
of, restitution  of  the  proceeds  of  the  sale  of  The 
Wren;  and  obttuned  a  mandate  from  this  court, 
aod  sent  it,  together  with  a  copy  of  their  au- 
thority, to  theattomey  of  the  United  States  for 
the  Southern  District  of  Florida,  requesting  him 
to  see  the  ^)propriale  decree  entered  and  a  draft 
upon  Ae  Asslrtant  Treasurer  in  New  York  for 
the  payment  of  the  money  to  their  order  trans- 
tnilted  to  tliem,  and  also  employed  F.  A.  Dock- 
ray,  an  attorney  in  Florida,  to  aid  them  in  pro- 
curing the  money  from  the  resistcy  of  the  t»urt; 
and  did  not,  in  any  of  their  letters  to  the  Dis- 
trict Attorney  or  to  Dockray,  mention  that  any 
other  person  than  Laird  was  or  pretended  to  be 
the  owner  of  the  fund  in  court. 

Some  of  the  libelants  in  this  cose,  having  filed 
a  libel  in  that  court  to  recover  for  the  wrong 
complained  of  in  the  present  suit, with  a  prayer 
t]  for  an  attachment  of  the  fund  1&  the  regls^, 
and  an  attachment  having  been  made  accoid- 
inrir.ao  amngement  was  made  between  Foster 
A  Thomson  and  J.  L.  Ward,  proctor  for  the 
libdants.with  a  view  of  transferring  the  litiga- 
tion to  New  York  for  the  coDven^nce  of  uie 


attorneys  in  fact  of  Laird,  to  be  held  by  them 
long  enough  to  enable  process  to  be  served  upon 
them  in  behalf  of  the  libelants.    Pursuant  to 


that  arrangement,  Dockw,  acting  under  his 
employment  bv  FonterA  Tiiomson,  appeared  ' 
tehalf  of  Laird  in  the  libel  filed  against  him 


Florida,  and  claimed  the  proceeds  of  The  Wren 
In  the  registiy  of  that  court,  and  ezhibit«d  the 
mandate  of  uiis  court;  and  upon  his  motion, 
with  Ward's  consent,  the  attaounent  was  dis- 
missed, and  a  decree  entered,  by  which,  after 
reciting  the  decree  of  this  court  reversing  the 
decree  of  condemnation  and  orderinir  the  prop- 
erty to  be  restored  to  the  claimant.^it — 


tates  at  New  Tori^  he  paid  to  said  Jotm  Laird, 
claimant;  and,  ItappeanngthatFoeterA;  Thom- 
son were  his  lawfullv  authorized  attorneys,  that 
said  proceeds  be  paiil  to  them.  That  sum  was 
accordingly  transmitted  to  Foster  A  Thonuou, 
and  is  tlw  matlerincontroveiBjinthiscase.  In 
the  course  of  the  negotiations  which  preceded 
that  arrangement.  Ward  was  in  no  manner  given 
to  unders'and  that  there  was  any  ownershipor 
claim  uf  ownershipof  the  fund,  other thansucb 
as  appeared  on  the  face  of  the  record  and  the 
power  of  attorney  filed  with  the  mandate  and, 
ID  point  of  fact,  he  did  not  know  or  have 
any  reason  to  believe  that  Foster  &  Thomson 
were  acting  in  any  other  capacity  than  as  at- 
torneys for  I^rd  and  Stiles,  representing  their 
several  interests,  as  disclosed  by  the  record  in 
this  court.  Foster  A  Thomson  never  bad  any 
personal  communication  with  Laird,  nor  re- 
ceived any  instructions  from  him,  but  were  act- 
See  17  Orm 


uaUy  employed  by  Prioleau,  and  communi- 
cated with  Laird  through  him  only. 

The  libelants  requeelad  the  circuit  court  to 
make  the  following  conclusions  of  law:  "1. 
The  Prize  Court  m  Florida  condemned  The 
Wren  as  enemy  property.  8.  The  Supreme 
Court.in  reversing  that  decree,  decided  that  The 
Wren  was  not  enemj  property  but  was  the  prop- 
erty of  John  Laird,  Jr.  8.  The  gemishees,  act- 
ing (or  Prioleau,  procured  the  Supreme  Court 
tomake  thatdecinon.  4.  Prioleau  is  chargeable 
with  notice  of  all  the  proceedings  in  the  Prize 
Court  and  in  the  Supreme  Court.  C.  The  pro- 
ceeds of  The  Wren  iii  the  Prize  Court  were  sub- 
ject to  the  attachment  served  upon  them  in  the 
DisOict  Court  of  Florida  at  the  time  when  the 
consent  of  the  litielants'  proctor  to  the  dissolu- 
tion of  such  attachment  was  obtained.  S.  The 
decision  of  the  Supreme  Court  bind*  the  gar- 
nishees tierein  and  Prioleau,  aqd  la  concluaiTe 
against  them,  and  cannot  he  re-examined  in  this 
suit.  7.  Prioleau  Is  estopped  from  denying  In 
this  suit  that  John  Laird,  Jr,,was  the  owner  of 
The  Wren  and  of  the  proceeds  thereof  when 
the  same  were  attached  nerein.  8.  The  garnish- 
ees are  estopped  from  setting  up  that  these  f unda 
in  their  bands  are  not  subject  t«  the  attachment 
In  this  suit;  and  also  from  setting  up  that  John 
Laird,  Jr.,  was  not  the  ovmer  thereof,  or  that 
Prioleau  was  the  owner  thereof,  when  the  at- 
tachment herein  was  served." 

The  circuit  court  declined  to  make  the  conclu- 
dons  of  law  propoeed  by  the  libelants,  and  made 
andflledthefollowlngconclualonsof  law;  "1. 
As  Prioleau  was.  In  fact,  the  owner  of  The  Wren 


her  sale.  2.  The  sentence  of  acquittal  in  the  prize 
cause  relieved  the  fund  in  court  from  all  claim 
on  the  part  of  the  capton,  and  left  the  owners 
free  to  assert  their  rights  as  against  the  world. 
S.  The  decree  in  the  prize  ault  did  not  adjudge 
the  fund  to  Laird  as  owDer,or  deprive  Pnoleau 
of  his  interest.  4.  The  deUvery  of  the  fund  to 
Foster  &  Thomson,  as  agents  of  Laird,  placed 
them  in  the  same  situation  in  respect  to  it  that 
would  have  been  occupied  by  Laird  If  it  had 
been  put  Into  his  hands  instead  of  theirs.  G.  Aa 
Laira  was  not  the  real  but  only  the  apparent 
owner  of  the  fund,  he  would  have  taken  it,  If 
payment  had  been  made  to  him, in  trust  for  Prio- 
leau. 6.  Foster  &  Thomson,  as  bis  agents,  bold 
it  upon  Uie  same  trust,  and  are  not  accountaUe 
to  the  libelants  in  this  action.  7.  The  decree 
of  the  district  court,  requiring  Foster  &  Thom- 
son to  pay  the  fund  into  court,  and  sublecting  [ 
it  to  the  payment  of  the  amount  foimd  due  the 
libelants  from  laird,  was  wrong  and  should  be 

The  circuit  court  allowed  a  bill  of  exceptions 
tendered  by  the  libelants,  in  which  they  ex- 
cepted to  each  of  its  conclusions  of  law,  aod  to 
its  refusal  to  make  each  of  the  oondusions  of 
law  proposed  by  them. 

The  libelants  appealed  from  the  last  decree  of 
the  circuit  court  in  favor  of  the  gBmlsbeee;  the. 
garnishees  appealed  from  the  earlier  decree  of 
that  court,  dismissing  their  appeal  from  the  first 
order  of  the  district  court  against  them;  and  the 
'WO  appeals  have  been  argued  together. 

In  a  court  of  admiralty,  as  in  acourtof  com- 

non  law,  a  process  of  foreign  attachment  is 

luxiliary  and  inddenul  to  the  raincdpal  cause. 

SM 
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Second  Rule  of  Practice  in  Admiralty,  8  Bow. . 
111.  [Book  XX..  Law.  ed.,  HI];  Jfanro  v.  ^t- 
vuida.  10  WbMt. .  478;  AOdtu  t.  JHtinttoraiing 
(%.,mWBU.,«T3r86n.B.,XXI.,84t].  NeiUieT 
ttie  prlndpu  defenduit  nor  the  gunisliees  can 


tainliur  QuAt  Unbiiitv,  wu  intsrlocutoiy  ou\j, 
and,  if  the  libeluta  had  ultimate)  j  failed  to  re- 
corer  jadgment  agalnit  the  principal  defeDdant 
and  execution  s^nst  the  sarnisheee,  would 
have  been  of  no  arail  to  the  Iibelauta,  and  of  no 
effect  agsiuU  the  Kamiahees.  The  appeal  of  the 
garnishees  from  this  interlocutoiT  older  of  the 
district  court  was,  therefote,  riirhtl;  dismlwied 
t^  the  circuit  court,  and  the  order  of  dlsmiiwai 
must  be  affirmed. 

Upon  the  merits  of  the  cose,  as  preKnted  bj 
the  appeal  of  the  Ubelanla  from  the  final  decree 


rate  aigumenta  of  counsel,  la  satisfled  of  the  cor- 
rectness of  that  decree  upon  principle  and  au- 
thority. 

Prize  courts  are  not  instituted  to  determine 
dvil  and  priTate  rights,  but  for  the  purpose  of 
trying  Judicially  the  lawfulness  of  captures  at 
•ea;  according  to  the  principles  of  public  inter- 
national law,  with  the  double  object  cf  pre- 
venting and  redressing  wrongful  captures,  and 
of  Justifying  the  righUol  act«  of  the  captois  in 
the  eyes  of  other  Nations.  The  ordinary  course 
of  proceeding  In  priiie  causes  Is  ill  adapted  to 
[T7]  the  ascertainment  of  controverted  titles  be- 
tween individuals.  It  is  wholly  different  from 
those  which  prevail  in  municipal  courts  of 
common  law  or  equity.  In  the  determination  of 
questions  of  property  between  man  and  man. 

In  Linrfo  v.  Rodney,  8  Doug, ,  613,  614,  Lord 
Uansfleld  said:  "The  end  of  a  prir^  court  is, 
to  suspend  the  propeity  till  condemnation;  to 
punish  every  sort  ofmisbehaviorinthe  captors; 
to  restore  Instantly,  velii  Uvatti  (as  the  books 
express  it,  and  as  I  have  often  heard  Dr,  Paul 

auolc),  if.  upon  the  most  summary  examination, 
lerc  don't  appear  a  sufUcient  ground;  to 


demn  finally,  if  the  goods  really  are  pr 

against  everybody,  giving  everybody  a  fair  u^r 

portunity  of  being  heard.     A  captor  may  and 


must  force  every  pcrsi 

and  every  person  Interested  mav  fon 


1  interested  to  defend, 

-   -  .  ,  y  force  him 

proceed  to  condemn,  without  del  , 

f^m  the  necessity  of  the  case,  and  in  order 
to  interrupt  as  little  as  may  l>e  the  exercise  of 
the  belligerent  dutiesof  the  captors,  or  the  voy- 
age and  trade  of  the  captured  vessel  if  neutnu, 
the  proceedings  are  summary.  The  libel  Is  filed 
as  soon  as  possible  after  the  prize  has  been 
brought  into  a  port  of  the  government  of  the 
captors,  and  does  not  contain  any  allcgaltonas 
to  title,  nor  even  set  forth  the  grounds  of  con- 
demnation, but  simply  prays  that  the  vessel  < 
may  be  forfeited  to  the  captors  as  lawful  prize 
of  war.  The  monition,  issued  and  published 
upon  the  filingof  the  libel,  summons  all  persons 
interested  to  ^ow  cause  against  the  condemna- 
tion of  the  property  as  pnze  of  war,  and  is  re- 
turnable within  a  very  few  days;  too  short  a 
lime  to  allow  of  actual  notice  to  or  appearance 
or  proof  in  behalf  of  ownere  residing  abroad. 

The  law  of  Nations  presumes  and  requires 
that  in  time  of  war  every  neutral  vessel  shall 
have  on  board  papers  showing  her  character, 


and  shall  also  have  officers  and  crew  able  to 
testify  to  facts  establishing  her  neutrally.  The 
captors  are,  therefore,  required  Immedlatdy  to 

Eroduce  to  the  prize  court  the  ship's  papera.and 
er  master  or  some  of  her  principal  oncers  or 
crew,  to  be  examined  on  oath,  upon  standing 
interrogatories  and  without  communication 
with  or  Instruction  by  counsel.  The  cause  Is 
heard  in  the  first  instance  upon  these  proofs, 
and  if  they  show  clear  ground  for  condemna- 
tion or  for  aCQuittal,  no  further  proof  is  ordi- 
narily required  or  permitted.  If  the  evidence 
in  preparatoiio  shows  no  ground  for  con-  [78] 
demnation,  and  no  circumstances  of  suspicion, 
the  captors  will  not  ordinarily  be  allowed  toin- 
troduce  further  proof,  but  there  must  be  an  ac- 
quittal and  rraUtutlon.  The  Alins  db  Fannjf, 
Sphika.  Prize  Cas.,  822, and  10  Moore(P.  C), 
491;  The  Sir  Wittiam  /M,  S  Wall.,  S17,  58t 
[72  U.  S.,  XVIII..  696.  699].  When  further 
proof  is  ordered,  it  is  only  from  such  witncMee 
and  upon  such  points  as  the  prize  court  may  in 
its  discretion  think  fit 

,  as  said  by  GhitfJuttiee 
Marshall,  in  the  po-tsage  cited  by  these  libelants 
from  Jenningt  v.  Carton,  4  C'ranch,  2, 2S,  that 
"  The proceedingBOf  that  court  arei'n  r«ni,and 
their  sentences  act  on  the  thing  itself.  They 
decide  who  has  the  right,  and  they  order  Its  de- 
livery to  the  party  having  the  right.  The  libel- 
ant and  the  claimant  are  both  actora.  Tbey 
both  demand  from  the  court  the  thing  In  con- 
teat,"  But  the  point  there  adjudged  was  that, 
pending  the  proceedings,  the  property  was  In 
the  possession  of  the  court,  and  not  left  in  the 
possession  of  either  party,  without  security; 
and  there  is  no  intimation  that  a  claimant,  who 
proves  his  right,  as  against  the  captors,  to  have 
the  possession  of  the  vessel  restored  to  him. 
must  also  prove  his  title  in  the  vessel  as  against 
other  persons  not  before  the  court. 

The  prize  court  will  not,  indeed,  permit  a 
stranger  to  dispute  the  right  of  the  captora,  and 
generally  requires  a  claim  to  be  made  by  or  In 
behalf  of  the  general  owner,  and  upon  oath. 
But  the  claimant  Is  required  to  give  evidence 
of  a  title  to  the  property,  not  for  the  purpose 
of  having  that  tiue  established  by  the  decree  of 
the  Prize  Court,  but  only  for  the  purpose  of 
showing  that  he  is  acting  in  good  faith,  and  is 
entitled  to  contest  the  ouestion  of  prize  or  no 
prize,  and  to  have  resdtutlon  of  possession  in 
of  acquittal.  From  Uie  neceMlty  of  the 
,  the  claim  Is  often  put  in  by  the  master  on 
behalf  of  the  owner,  and  it  is  stifHclent  if  the 

aster's  oath  is  to  belief  only. 

By  the  practice  prevailing  in  England  at  the 
time  of  the  Declaration  of  Independence,  and 
for  some  years  before  and  after,  the  master  often 
put  in  a  general  claim  for  himself  and  all  others 
interested,  without  naming  them.  The  Hendrie 
<t  Alida,  Harriott,  90,  99, 12^  The  ProtpeHU, 
Id.,  104;  The  Junsfre  IfaHa,  Id,,  278, 2®.  In  n»l 
Ihe  report  made  In  1758  by  Sir  Oeorge  Lee, 
Judge  of  the  Prerogntlve  Court,  Dr.  Paul,  Ad- 
vocate Oenerol,  Sir  Dudley  Ryder,  Attorney- 
General,  and  afterwards  Chi^Jvttiet,  and  Mr. 
Murray,  Solid tor-Qeneral,  and  afterwards  Lord 
Mansfield,  which  was  embodied  in  the  famous 
answer  to  the  Prussian  Memorial, the  only  requi- 
site mentioned  of  a  claim  of  ship  or  goods  la 
that  It  "must  be  supported  by  the  oath  of  some- 
body, at  least  as  to  iieUef."    lOMteianeaJuri. 


-.  Laibd,    Fobter  v.  Cushiho. 


dfto,  129,  IBS.  SirViUiiun  Scotland  Sir  John 
Nlcholl,  In  tbdr  letter  to  Uiief  JviUee  lay  yrhea 
MlQwIer  to  England  InlTM,  at&tlDg  the  Kenerel 
principles  of  proceeding  in  prize  causes  m  Brit- 
lali  courts  of  admiralty,  observed  that'those 
prindplea  could  not  be  more  correctly  or  suc- 
dnctly  stated  tban  in  an  extract  wmch  tbey 
ESTe  from  tbat  report,  including  tbe  passage 
Jiut  quoted;  and,  in  describing  tbe  meaaures 
irbich  ought  to  be  taken  by  the  neutral  claim- 
ant, aaid:  "Tbe  master,  correspondent  or  con- 
nil  applies  to  a  proctor,  who  preparer  a  claim, 
mipported  by  an  affidavit  of  tlie  claimant,  staling 
briefly  to  wbom,  as  he  believes,  the  ship  and 
gooda  claimed  belong,  and  that  no  enemy  has 
any  right  or  interest  to  them."  Wheaton,  Capt- 
ures, 311,  314. 

It  has  often  been  said  by  judges  of  high  au- 
thority that  the  claimant  has  tbe  burden  of 
proving  his  title  to  the  property.  But  In  the 
leading  cases  ill  which  this  was  said  there  was 
but  a  sin^e  claimant,  and  either,  as  in  T/ie 
WaMttgham  Padeet,  %  C.  Rob.,  TT,  87,  and  The 
Premen  Flugge,  4  C.  Rob.,  90,89,  tbe  words 
"support  his  title"  were  u«ed  as  equivalent  to 
the  general  expression  "prove  the  neutrality  of 
tbe  property;  Oroudion  v.  Ltonard,  4  Cranch, 
484,  487:  the  Mary.  B  Cranch,  1S8, 146;  Story, 
Tute,  1  Wheat.,  506;  Tlie  AvtiaUe  ImtbeUa.  6 
Wheat.,  1,  77;  or  else  tbe  neutral  claimant  bs- 
■erted  a  title  in  property  appearing  to  have  once 
belonged  to  an  enemy,  ai  in  7Vi«  AoMfi^  <£  Bc((^, 
2  C.  Bob.,  848,  SaB;  The  Qntntea  of  Lauder- 
dale, 4  C.  Rob.,  S88:  and  The  SogUirie,  %  Spinks, 
101;  A  a.Bpinks,  PriteCases,  104.  And  In  The 
Marin.  11  Moore  (P.  C),  371,  286,  887,  Lf^rd 
Chief  Jvttiee  Cocktnim ,  deli  vcring  tb  e Judgment 
of  himaelf,  Lord»  JutHeet  Knight,  Bruce  and 
Turner,  Sir  Edward  Ryan,  Sir  John  Dodson 
and  Mr.  JurHee  MauJe,  reversing  upon  tbe  facts 
a  decree  of  Dr.  Luahington,  emphatically  de- 
clined to  assent  to  the  application  of  the  rule 


claimant. 

The  proceedings  of  a  prire  court  beinz  inrem, 
its  decree,  as  Is  now  universally  admiltM,  is  con- 
clusive, against  all  tbe  world,  as  to  all  matters 
decided  and  within  its  juriedlctlon,  Williamt 
\.  Armroyd,  7  Cranch,  438;  BradHrixl  v,  yep- 
Vine  In*.  Ci>.  3  Sumn.,  600.  But  it  does  not,  as 
Cfit'efJtuliee ilMthaW  observed.  "  establish  any 
particular  fact,  without  which  the  sentence  may 
nave  been  rightfully  pronounced."  If  the  ves- 
sel is  condemned  as  prize  and  sold  by  order  of 
the  court,  the  decree  of  condemnation  and  sale 
is  concltisive  evidence  of  the  lawfulness  of  the 
capture  and  of  tbe  title  of  the  purchaser.  But 
if,  as  is  usual,  it  does  not  state  the  ground  of 
condemnation,  it  is  not  even  conclusive  that  the 
veaael  Is  enemy's  property,  forit  may  have  been 
neutral  property  condemned  lor  resisting  a 
search,  or  attempting  to  entera  blockaded  pori; 
and,  "of  consequence,  this  sentence,  being  only 
oonclunive  of  its  own  correctness,  leaves  t&  fact 
of  real  title  open  to  investigation."  Mi^ey  v. 
BluMuek,  8  Cranch,  458,  488. 

So  a  decree  of  acquittal  and  restitution  con- 
clusively determines  as  to  all  the  world  that  the 
veawl  Is  not  lawful  prize  of  war.  The  Apollon. 
t  Wheat. ,  8119;  Jfo^nfun  v.  Im,  Co.,  1  Btory,19T. 
But,  aa  It  operates  t'n  rem,  it  is  not  Invalidated 
Iiy  the  fscttnat  pending  the  proceedings  tbe  sole 
See  17  Orm. 


claimant  has  died  and  his  representatives  have 
not  been  made  parties.  i^nXoIIiMS  v.  Doane,  S 
Dall.,  54,  86,  91;  Btory,  note.  2  Wheaft  App., 
68;8Phillim.  Inter.  L.,iec.  493.  It  does  not 
establish  the  title  of  any  particular  person,  nn* 
less  conflicting  claims  are  presented  to  the  court 
and  passed  upon.  In  Funhalioa  v.  Doane,  Mr. 
Jiuaee  Iredell  said:  "  In  case  of  a  b»na  fidt 
claim.  It  may  appear  to  be  good  by  the  woofa 
offered  to  tbe  court,  but  another  peracm  living 
t  a  distance  may  have  a  superior  claim  wfai(£ 


notice  to  all  the  world,  but  though  this  be  tbe 
construction  of  tbe  law  from  tbe  necessity  of  tbe 
case,  it  would  be  absurd  to  infer  in  fact  Uut  all 
the  world  had  actual  notice  and,  therefore,  no 
superior  claimant  to  the  one  before  the  court  {81] 
could  possibly  eiist,"     8  Dall.,  91. 

When  no  otherpersoninterposesa  claim,  res- 
titution of  ship  or  goods  is  ordinarily  decreed  to 
themasteras  representing  the  interests  of  all  con- 
cerned, or  to  tbe  person  who  by  the  ship's  papers 
or  by  the  maatei^s  oath  appears  to  be  the  owner. 
As  said  by  Mr.  Juttiee  Story,  and  repeated  by 
fir  Robert  Phillimore,  "The  property,  upon 
a  decree  of  restitutton,  may  be  oelivered  to  the 
master  as  agent  of  the  shipper,  for  in  such  case 
the  master  is  agent  of  the  snipper,  and  Is  answer- 
able to  bim."  2  Wheat.  App.,  70;  8  PhUHm. 
Inter.  L.,  sec.  4S5.  Sec,  Letter  of  Sir  William 
Scott  and  Sir  John  Nicholl  to  ChitfJuiHuJtJ, 
above  cited;  and  Bote  v.  Eimtiy.A  Cranch,  241, 
277,  in  which  Chiiff  JviHee  Marshall  said: 
"  Those  on  board  a  vessel  are  supposed  to  rep- 
resent all  who  are  Interested  In  it;  and  if  placed 
in  a  situation  which  requires  tbem  to  take  notice 


rjv  ueniu,  uuu  au  cviiLisriieu  axe  uirua)  4U  at. 

fiven  when  conflicting  claims  of  title  are  put 
Q,  the  prise  court  will  not  ordinarily  determine 
between  them,  unless  one  of  the  claimants  ia  a 
citizen  of  its  own  country. 

Thus,  in  a  case  in  which  an  American  vessd 
was  taken  by  the  Danes  and  captured  from  them 
by  an  English  ship  of  war  and  brought  into  the 
High  Court  of  Admiialty  as  prize,  the  master 
me^e  atfldavit  that  he  had  previously  sold  her, 
under  the  pressure  of  necesBtty,  byreaaou  of  in- 
juries from  perils  of  tbe  sea,  to  one  Ormsby,  an 
American,  from  whom  the  Danealook  her;  and 
separate  claims  were  presented  in  behalf  of 
Ormsby  and  of  Coit  and  Edwards,  also  Ameri- 
cans, who  wereadmittedtobetheoriginalown- 
and  whose  names  appeared  as  such  In  the 


stances  attending  the  sale  by  the  master,  said: 
"But  the  court  u  not  called  upon  to  determine 
upon  the  validity  of  the  title,  which  may  be  mat- 
ter of  discussion  hereafter  in  the  American 
courts.  It  is  only  requiredtogivepoasession." 
"  The  ship's  register  and  all  the{«pers  point  to 
Coit  and  Edwards  as  the  ownen  Of  tbe  vessel, 
and  I  have  no  hesitation  in  restoring  tbe  posses- 

to  tbem."    "  I.  therefore,  restore  the  poa- 1"*' 


session  of  tbe  vessel  to  the  persona  appearing  t^ 
tlie  register  and  ship's  papers  to  be  the  owners, 
without  prejudice  to  such  rights  aa  Mr.  Orma- 


ib.GoO^^I^ 
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properconrtofjuBttceiQ America."  77i«/tinny 
d  Elmira,  Edw.  Adm.,  117,  IM.  181. 

In  The  LiUa,  3  Spntgue,  177,  *fflrmed  on  ap- 
peal, 3  CliB.,  109,  an  American  vessel  owned 
ay  Maxwell,  acitizen  and  reakient  of  Maine, was 
taken  by  a  confederate  privateer  and  carried 
into  Chvleslon,  South  Carolina,  and  there  con- 
demned and  sold  b;  a  tribunal,  acting  under  tbe 
asaunied  authority  of  the  Confederate  States,  to 
persons  who  took  her  to  England,  wbcre  she 
was  reglBt«red  in  the  name  of  one  Bushby ,  after 
which  she  vaa  captured  on  the  high  seas  and 
brought  in  by  a  United  Slates  gunboat.  Claims 
were  presented  by  MaxweltandbyBuahbj,  and 
after  bearing  counsel  in  behalf  of  each  claimant, 
as  well  as  of  the  captora,  tbe  court  decided 
against  the  claim  of  fiusbby,  and  ordered  the 
vessel  to  be  restored  to  Hazwelt,  on  condition 
of  payment  of  salvage  to  the  recaptors.  But  the 
apiDion  of  Judge  Spmgue  shows  that  jurisdic- 
tion over  tlie  question  of  title  waaesercised  only 
to  protect  the  rights  of  one  of  our  own  citizens 
acainst  foreigners,  lo  ptoperty  in  the  possessbn 
of  the  court,  and  that  if  tlw  question  of  owner- 
ship were  wholly  between  foreigners,  the  court 
might  refuse  to  decide  it.    2  8pra«u«,  187. 

As  incidental  to  the  question  of  the  lawfulness 
of  the  capture,  prizecourts  have,  doubtless,  Jii- 
risdiciion  to  determine  tbe  liabihty  of  tbe  cap- 
tors for  damages,  expenses  and  costs,  occasioned 
by  their  own  wrongful  acta,  or  by  tbe  fault  of 
tnose  in  charge  of  the  prize  while  in  their  cu.i- 
lody.  Le  Caax  v,  Edea.  2  Doug.,  5M,  610;  T/ie 
Sirm.  7  Wall.,  158  [74  U.  8.,  XIX..  189];  1 
Kent,  Com.,  SUI.  Butthe  leamiDgandreaearch 
of  counsel  bave  failed  to  furnish  a  single  case, 
where  there  was  but  one  claimant  of  property 
libeled  as  prize  of  war.  In  which  a  prize  court 
has  undertaken  to  pass  upon  the  validity  of  his 
title  as  against  other  persons,  or  in  which  its  de- 
cree has  oeen  set  up  In  a  subsequent  suit  as  an 
adjudication  of  that  title  as  between  him  and 
them. 

All  the  proceedings  in  the  case  of  The  Wren 
were  according  to  tae  usual  practice  In  prize 
,.  causes.  The  libel  was  filed  within  three  days, 
and  the  monition  was  returnable,  and  the  hir- 
ing upon  tbe  evidence  t'npiY/ianitortd  bad,  with- 
in fourteen  days,  after  the  capture.  The  only 
claim  put  in  was  by  the  master,  under  oath, 
BtatinK  poeiUvely  that  he  was  the  master  and  aa 
such  lawful  iMilee  of  the  vessel,  and  claimed  her 
for  tbe  owner.  The  further  statement  in  tbe 
claim  that  Laird  and  no  other  person  was  the 
true  and  bona  fide  owner  of  tbe  vessel,  was  only 
upon  information  and  belief,  and  reference  to 
Iter  register  in  tbe  possession  of  the  court.  Ttiat 
register  was  dated  at  Liverpool  six  months  be- 
fore, showed  L«lrd  to  have  been  the  owner,  and 
had  at  Its  foot  a  memorandum  stating  that  by 
the  Merchant  Shipping  Act.  1854  (St.  17  &  18 
Vict.,  ch.  104),  it  was  not  a  document  of  tiCle.and 
did  not  necessarily  contain  notice  of  ail  changes 
ot  ownership.  The  court  ordered  further  proof 
from  certain  witnesses  on  specified  interrogato- 
ries to  be  taken  forthwith;  and,  after  a  final  bear- 
ing upon  the  whole  evidence,  announced,  with- 
in twenty-two  days  from  the  filing  of  the  liljel, 
its  decree  of  condemnation,  which  was  after- 
wards entered  In  form. 

The  decree  of  this  court,  on  appeal,  merely 
reversed  the  decree  of  condemnation  and  db'ect- 
ed  the  vessel  to  be  restored  (o  the  claimant.  The 
896 


references  In  the  argument  of  counsel  before 
this  court,  and  in  its  judgment  delivered  by  Jfr. 
JiuHee  Nelson,  to  the  evidence  upon  the  ques- 
tion whether  she  was  the  property  of  Laird  or 
of  other  persons,  were  only  by  way  of  assisting' 
in  the  determination  of  the  sole  question  at  iu- 
sue,  whether  she  was  or  was  notenemy's  prop- 
erty and,  therefore,  lawful  prize.  The  Wrca,  0 
Wall., 682[78U.S.,XVia, 876],  Thefinalde- 
cree  of  the  district  court  recited  the  decree  and 
mandate  of  this  court,  and  in  conformity  there- 
with ordered  the  proceeds  to  be  paid  to  Laird,  the 
person  appearing  to  be  the  owner  by  the  ship'a 
papers,  and  according  to  the  best  information 
and  belief  of  the  master,  as  stated  in  the  claim 
put  in  by  him.  Neither  the  decree  of  this  court 
nor  the  subsequent  decree  of  the  district  court 
determined,  or  gaumed  to  determine,  any  ques- 
tion of  title  as  between  I^ird  and  I^ioJeau  o( 
other  persona  who  had  not  appeared  in  Uie  causa 
nor  contested  Laird's  claim. 

The  lil)elant8,  in  this  suit  against  Laird  per- 
sonally, and  against  Foster  &  Thomson  as  bia  [84] 
gamlsbecA,  have  the  burden  of  proving  that  the 
fund  in  the  hands  of  the  Kamiahces  belongs  to 
Laird.  There  is  nothing  In  tbe  acts  of  Prioleau 
or  of  the  garnishees  as  his  attorneys  which  es- 
tops the  garnishees  to  deny  ttiat  fact  and  to  put 
the  libeluits  to  proof  of  it.  Be  had  no  knowl- 
edge of  the  prize  proceedings  until  after  the  de- 
cree of  condemnation.  Having  a  title  to  the  vc»- 
sel  under  the  bill  of  sale  from  Laird,  he  prose- 
cuted the  appeal  from  tliot  decree  in  laird's 
name  and  by  laird's  authority.  Whatever  ef- 
fect Prioleau's  omission  to  disclose  his  o 


might  have  had,  if  discovered,  upon  tb» 
Issue  in  tbe  prize  cause,  or  might  liave,  by  waj 


oT  have  acted  upon.  "Die  title  in  tbe  vessel,  aa- 
tietween  Laird  and  Prioleau,  was  in  Pricdeau. 
The  garnishees,  being  attorneys  both  of  Laird 
and  of  Prioleau,  recdved  tbe  proceeds  in  the 
name  of  I«lnl,  but  for  Prioleau.  There  being 
no  estoppel,  either  of  record  or  in  paii,  the  li- 
belants fail  to  prove  that  tbe  fund  belongs  to 
Laird,  and  cannot,  therefore,  maintain  their  at- 
tachment. 

This  case  doea  not  present  tbe  question  wheth- 
er, if  Prioleau  were  plaintiff  or  actor,  seeking 
afarmative  relief  against  Laird  or  against  these 
libelants,  he  must  Be  considered  as  standiog  in 
such  a  position  by  reason  of  bis  having  concealed 
from  the  prize  court  bis  own  title  to  the  vessel, 
and  of  his  having  permitted  restitution  to  Im  de- 
creed to  Laird,  that  the  court  would  decline  to 
assist  him,  upon  tbe  principle  applied  In  2lRJlf<f^ 
ton  V.  De  MeUo,  12  :^t,  283,  and4  Camp.,  420. 

Dterta  aff/nntd. 

Mr.  Juttiee  BlatehTord  did  not  sit  in  this 
case,  and  toolc  no  part  in  Its  decision. 
True  copy.    Test: 

Jamea  H,  HcKenney.Clerk,  Sup,  Oonrt,  U.  S.. 


,,.Gim^»- 


RdMZIJi  t.  ^«.ij™, 


ISB-llS 


JAUE6  D.  RUSSELL  kt  al.,  ApfU., 

Amo:  R.  ALLEN,  ExTZ. ,  and  WILLIAM  R. 
ALLEN  vr  ai~,  Exre.  of  Thokas  Allxh, 
Deceased. 

<8ee  8.  C  IT  Otto,  US-IIS.) 
Chanuau  gift,  wAcn  mIAI, 


APPEAL  from  the  Circuit  Court  of  the  United 
Statea  for  the  Eastern  District  of  Missouri. 
The  bill  In  tbia  case  woa  filed  inthe  court  be- 


t^  the  said  William  Russell  bj  certain  Instru- 
menU  executed  bj  him  before  his  death  for 
tbe  purpose  <A  fouDding  an  educational  Inatl- 
tutton  In  Bt  Louis,  declared  invalid,  and  to 
establi«h  in  Ueu  thereof  a  trust  in  favor  of  the 
heirs  of  the  said  William  Russell,  and  for  an 


The 
court. 

jr«»r*.\milamBrown  and  W.M.Springer, 
for  appellants; 

There  must  be  a  donee  capable  of  administer- 
ing the  fund  in  accordance  with  the  Inlentiou  of 
the  donor. 

Bedcman  v.  Bontor,  28  N.  T.,  &W ;  Atidrtw  t. 
S.  r.  Bib.  See.,  4  Bandf.,  168. 

This  was  conceded  in  VidcU  t.  Otrard,  3  How., 
127;  (7A(i>n«mT.».X0uti,29Mo.,H8. 

This  defect  cannot  be  remedied  by  a  Court  of 
Chancery  In  thla  country. 

WhiU  T.  Fl*k,W  Conn.,  03,  M,  and  cases  there 
cited ;  LeFagt  v.  MeNamara,  0  Iowa,  134 ;  Jn- 
dreip-r.Nem  TarkBib.  &(;.,4  Sandf.,  168;  WiO- 
iam*  T.  WiUiaim.  8  N.  T.,  627  ;  Pbntain  t.  iio- 
wnal,  17  How,,  882  (58  U.  S.,  XV.,  85). 

In  the  following  cases  the  trust  has  been  held 
Invalid  because  of  uncertainty  of  the  charitable 

ff»t(i!T.  Ki*.  32 Conn.,  60-54 :  7Vu*<«» flip. 
Ama.  V.  Hart,  4  Wheat.,  1 ;  Grimei  v.  Bamwm, 
85  Ind.,  108 ;  LePage  v.  MeNamara,  6  Iowa., 
124 ;  WKeder  v.  Smitli.  9  How.,  55  ;  Owent  V. 
JfMt.  &e.,14N.Y..&87;  Williamiy.Wiaiarru. 
8  N.  T.,  527 ;  PbTitain  v.  Banenal  (lupra) ;  Wit- 

•Head  note  by  Mr.  JiisHoe  QftAr. 

Voi%.—Wliati»aeiiitrUjf:lie»itMtMmf'>rehaH- 
loMc  puniaaa  and  thott  not.  See  note  to  Vldall  ~ 
Qlrard'i  Exn.,  13  C.  S.  (I  How.),  UI. 


denum  v.  BaUimara.  8  Hd.,  SSI ;  DaMtl  v. 
Altg-Oen.,  0  Har.  &  J.,  882. 

In  cases  which  have  been  upheld,  a  discretion 
with  powerwas  given  to  some  one  to  bring  the 
trustee  or  donee  into  existence,  or  the  use  waa 
BO  clearly  defined  as  to  be  capable  of  being  spe- 
dflcaUv  executed  by  a  (^urt  of  Chanceij. 

Outd  V.  WaA.  Ifotp.,  96  U.  8..  808  (iXlY., 
450);  IngU»y.  Sailor^ Snug Bar.,ZP^.,99. 

The  Statute  of  48  Elizabeth  Is  not  suited  to 
our  condition  of  society,  or  institutions. 

WiUianu  v.  WiOiamt,  6  N.  T.,  646 ;  iTieorpo- 
raiedSoe.  v.Btehardi.l  Dru.  &  War.,801 ;  (B. 
C.)  4  It.  Eq.,  177 ;  Ould  v.  Hotpitai  (tupm)  j 
Chamben  v.  St  Lotiu,  29  Ho.,  6^. 

Mt»tn.  Cheatar  H.  Kmm  and  W.  R.  Don- 
aUmn,  for  appellees : 

A  trust  for  educational  puri>OBeB  is  a  charity 
In  a  Icbal  sense. 

Ptrinv.  CoT^,  24HOW.,  48S  (OBU.  S.,  XVI., 
701). 

The  education  of  youth  was  a  charitable  use 
under  the  express  terms  of  the  Statute  of  48 
Elizabeth,  ch.  4. 

The  Enslisb  statute  is  in  force,  both  In  Ar- 
kansas and  Hiaeouri,  each  having  adopted  the 
common  law. 

Wag.  Biat.  888,  sec  1 ;  Ouat  r.  FaHtg,  1» 
Ho.,  14T  ;  Gantt,  Dig.  Ark.  Stat.,  sec.  773. 

The  later  dedsions,  however,  have  exploded 
the  doctrine  that  equity  Jurisdietitak  was  at  all 

■    ■  ipon  that  statute.  

_Sn!piW,  95  n.  8. ,  808  (XXIV.,  450); 
Vidai  V.  Phila.,  2  How.,  ]88jffm<ain  v.  Bntt- 
nal,  37  How.,  879  (58  U.  8.,  XV., 98) ;  SiAmidt 
V.  He**,  60  Mo.,  606  ;  2  Story,  Eq.  Jur.,  sec. 
1187. 

'•  A  devise  to  a  corporation  to  be  created  by 
the  Legislature  is  good  as  an  ezecntoir  devlae. 
A  distmction  is  taken  between  a  aevise  in 
pratetiti  to  one  Incapable,  and  a  devise  in  ^' 
(urv,  to  an  artificial  being  to  be  created  and 
enabled  to  take." 

OiMv.BMpitaH*upTii);lTii;U*-^.8aitoT^  Snag- 
£iir.,8PeL,99;  AiuIMv.  {^rM Cranch, 209 ; 
Tidal  V.  eirard,  2  How. ,  107 ;  Uaivenity  v.  Znr 
diana,  14  How.,  268  ;  Btattg  v.  Eurb,  8  Pet., 
066. 

"  It  is  Immaterial  whether  tbe  person  to  take 
be  in  at  or  not  *  *  *  or  how  uncertain 
the  objects  may  be,  provided  there  be  a  dlscre- 
tlonaiT  power  vested  anywhere  over  the  ap- 

Slication  of  the  testator's  bounty  to  thow  ob- 
KtS." 

ffihnan  v.  Lei,  17  Serg.  $  R.,  88 ;  2  Story, 
Eq.  Jur.,  sees.  1165-6  and  cases  cited  ;  Adams, 
Eq.,  p.  60 ;  Sebmidt  v.  Hui,  60  Mo.,  606 ;  Ang. 
&  Ames,  Corp.,  sec.  184. 

jlfr.  Juttiet  Ormr  delivered  the  opinion  of 
the  court: 

This  is  a  bill  in  equity,  filed  on  the  16th  of 
April,  1878,  by  twoof  iheheira  at  law  and  next 
ofkin  of  William  Russell,  of  St.  Louis,  against 
Thomas  Allen,  to  establi^  a  trust  in  favor  of 
Russell's  heirs  at  law  and  next  of  kin,  and  for 
an  account. 

The  bill  alleges  that  on  the  10th  of  July,  1866, 
William  Russell  and  John  S.  Horner  executed 
four  indentures  of  trust,  by  each  of  which  Rus-  [164! 
sell,  in  coDsIderatlon  of  |1  paid,  "  And  for  di- 
vers other  good  and  valuable  con^derations,  but 
chiefly  for  the  purpose  of  founding  an  Inslitu. 


D,g,tza:Jb.GOOtj^lC 


SnPBXMK  COUBT  OV  THE   UmTBD   &TATBS. 


Oct.  Tbbk, 


.       __.  _     _       of   TOttt 

Countf,  Hiasoml,"  granUa  and  coDveyed  to 
Bonier,  bis  executcHra  aitd  adminlstnUirs  or 
mccesmrs,  in  tnut  fbrerer,  certain  Unde  and 
penoD^  piopertT  In  the  State  of  AikaoBU,  to 
uve  and  to  hold  the  asme  unto  him,  bia  ez- 
«cutora,  admlnistraton  and  auccessora,  in  trust 
"  To  and  for  Uie  following  uses  and  purposes, 
to  wit :  the  Mid  property  is  conveyed  for  the 
vte  and  benefit  of  the  Runeli  Institute  of  St. 
Louis,  Missouri ; "  and  empowered  and  directed 
him  and  them  to  sell  the  same  as  soon  as  cod- 
Tenlently  might  be,  and  to  accoimt  for  and  pay 
«Ter  the  proceeds  yearly  or  oftener,  deducting 
the  reasonable  expenses  of  executing  the  trust, 
"  To  ThomoB  Allen,  President  of  the  Board  of 
Trustees  of  the  said  Ruasell  Institute  at  Bl 
Louis,  Missouri,  sod  his  receipt  therefor  shall 
l>e  a  full  discharge  of  the  said  party  of  the  sec- 
ond part  for  the  amount  so  paid  and  the  applies' 
tion  thereof ;"  and  Homers  trust  to  be  brought 
10  a  close  and  the  net  proceeds  paid  over  ss 
aoon  as  conrenientlj  might  be,  and  if  not  con- 
cluded within  ten  years,  the  property  remain- 
ing undlapoaed  of  to  be  add  bv  public  auction 
and  the  proceeds  paid  over  u  More  required. 
Id  each  of  the  four  indentures,  reference  was 
made  to  die  three  others,  and  It  was  "  Declared 
that  all  of  said  conveyances.  Including  this,  are 
made  to  one  and  the  same  person  for  one  and 
the  same  use  and  purpose,  and  that  t'ue  same 
are  imd  are  to  be  deemed  and  taken  and  ac- 
counted for  as  one  trust,  according  to  the  con- 
ditions of  the  deeds  respectively,  it  naving  been 
intended  by  said  deeds  and  tbls  present  one  to 
<onvey  all  of  the  remaining  property  of  the 
said  William  Russell  in  the  said  State  of  Ar- 
kansas to  the  said  party  of  the  second  part,  to 
and  for  the  use  and  benefit  of  the  said  Russell 
Institute  of  St.  Louis,  Missouri."  After  this 
clause,  in  one  of  the  indentures,  were  added 
the  words  "  represented  by  their  president  as 
aforesaid,"  Each  indenture  cootaJned  a  cove- 
nant by  Homer  "  faithfully  to  perform  the  trust 
hereby  created." 

The  bill  further  alleges  that  Homer,  in  the 
execution  of  his  trust,  has  converted  a  Inrge 
portion  of  the  property  Into  money  ;  bas  pud 
over  to  Allen  the  sum  of  about  (50,000  ;  and 
165]  hasconveyed  and  transferred  to  Allen  thcprop- 
ertv  remaining  unsold,  and  that  Allen  holaa 
ana  conlrola  the  whole  fund,  and  bas  never  ap- 
plied to  any  court  for  aid  in  the  disposition  and 
application  thereof,  and  has  in  no  way  used  or 
recognized  the  fund  as  held  by  him  In  trust  for 
the  uses  declared  by  Russell. 

The  bill  further  alleges  tbat  there  vras  not  at 
the  time  of  the  execution  of  the  indentures 
aforesaid,  nor  before  or  since,  any  such  educa- 
ttonal  institution  as  was  referred  to  therein;  that 
at  tlie  time  of  such  execution  Russell  was,from 
paralysis,  infirm  in  body  and  weak  in  mind;  and 
that,  while  he  then  msuifestlv  proposed  tofound 
such  an  institution,  yet  in  nis  increasing  inca- 
pacity of  body  and  mind  during  the  short  peri- 
od that  Intervened  between  that  time  and  his 
death,  be  failed  to  accompllsli  his  philanthropic 

tiurpoee;  that  he  died  in  18Se,  without  ever  hav- 
Dg  founded  such  an  institution,  or  delegated  to 
Homer  or  to  Allen,  or  to  any  other  person  or 
corporation,  authority  to  orranlze  a  Russell  In- 
atitule.  and  that  no  sucti  KUUiority  bashltherto 


been  exercised  or  claimed  by  any  poBoa  or  cor- 
poration, and  there  la  and  nu  oeen  no  donee 
c^wble  of  receiving,  holding  and  administering 
the  trust  fund  creatisd  by  tne  indentures;  that 
the  beneficiaries  of  the  trust,  so  far  as  can  be  de- 
termined by  the  terms  of  the  indentures,  are  un- 
certain and  indefinite,  and  the  trust  is  Invalid; 
and,  there  being  no  debts  outstanding  against 
Russell's  estate,  the  trust  fund  belongs  to  his 

To  this  biU,  Allen  filed  a  general  demurrer, 
which  was  sustained  and  the  bill  dismissed. 
[BuMtU  V.  Ali^m],  S  Dill.,  2S5.  The  plaintiffs 
appealed  to  this  court.  Pending  the  appeal, 
Allen  has  died,  and  bis  executors  have  neen 
made  parties  In  his  stead. 

The  deeds  of  gift  state  tbat  they  are  made 
"Chiefly  for  the  purpose  of  founding  an  insti- 
tution for  the  educanon  of  youth  In  St.  Louis 
County,  Missouri ;"  they  convey  the  moperty  to 
Homer  and  his  successors  In  trust  "For  the  use 
and  benefit  of  the  Russell  Institute  of  &L  Louis, 
Missouri;"  they  direct  him  to  sell  the  property 
and  account  for  and  pay  over  the  proceeds  "To 
TbomasAlleD,Preaidentoftbe  Board  of  Trust- 
ees of  the  said  Russell  Institute  of  St.  Louis, 
Missouri,"  whose  receipt  shall  be  a  full  dis- 
charge of  Homer  ;  and  they  end  by  declaring 
tbat  all  these  conveyances  shall  be  deemed  taken 
and  accounted  for  as  one  trust,and  that  it  is  the     [100] 


of  the  said  Russell  Institute  of  Bt.  Louis,  Mis- 
souri," to  which  one  of  the  deeds  adds  "repre- 
sented by  their  president  as  afotBsaid." 

The  donor  thus  clearly  manifests  bis  purpose 
to  found  an  institution  for  tbe  education  of 
youth  in  St.  Louis,  to  be  called  by  his  name  ; 
and  he  executes  this  purpose  by  conveying  the 
property  to  Homerln  trust,  to  hold  and  convert 
Into  money  and  pay  that  money  to  the  officers 
of  the  iastitute  when  incorporated  and  a  board 
of  trustees  sppo  nted.  The  direction  to  pay  the 
money  to  Allen,  as  president  of  the  board  of 
trustee.'!,  and  the  mention,  at  the  close  of  one 
of  the  deeds,  of  the  institute  as  represented  by 
its  president  as  aforesaid,  clearly  show  that 
the  fund  is  not  to  be  paid  to  Allen  mdividuelly; 


trustees  of  the  institute,  they  do  not  make  his 
appointment  to  and  acceptance  of  that  office  a 
condition  of  Uie  validity  of  the  gift  or  of  the 
carrying  out  of  the  donor's  charitable  purpose. 
Tbe  terms  of  tbe  deeds  clearly  show  tbat  the 
donor  did  not  contemplate  or  intend  doing  any 
further  act  to  perfect  his  gift.  It  Is  not  pre- 
tended that  the  allegations  in  the  bill  as  to  his 
weakness  of  body  and  mind  amount  to  an  allc- 

Stion  of  insanity,  and  they  are  irrelevant  and 
material. 

Tbe  principal  grounds  upon  which  the  plaint- 
iffs seek  to  maintain  their  bill  are  that  the  deeds 


ble,  there  are  no  ascertained  beneficiaries  and 
no  donee  capable  of  assuming  and  administer- 
ing the  trust,  and  the  uses  are  too  Indefinite  to 
be  specifically  executed  by  a  court  of  chancery. 
But  these  positions,  as  applied  to  the  facts  of 
the  case,  are  inconststent  with  tbe  fimdament- 
al  principles  of  the  Uw  of  charitable  uses,  i 


107  IT.  S. 

ib.Google 


BngBKLL  T.  Aluek. 
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MUbliihed  l^  the  decMona  of  this  uid  other 
coiuta  exetdaiag  the  oidjiutry  jutiadicdon  in 
tqaity. 

Bj  the  law  of  Englukl  (rom  befoie  the  Stat- 
ute of  4S£liz.,ch.  4,  and  bj  the  lair  of  tbia  coun- 
aat  Ui«  prcMntdt^  (except  in  tboae  States  in 
ch  It  baa  been  reatricted  by  rtatute  or  fuAl- 
dal  dedaioo,  as  In  Virginia,  Maryland  and, 
llVTj  more  recenUj,  in  New  York),  tnuti  for  public 
dtaritable  purposes  are  upheld  under  circum- 
•tftncea  nnaer  which  private  trusts  would  foil. 
Beine  for  ol^Jects  of  permanent  intereet  and 
benent  to  the  public,  they  maj  be  perpetual  in 
their  dontlon,  and  are  not  within  the  rule 
ualnat  perpetuities ;  and  the  instrumentt  cre- 
tmg  them  ahoald  be  so  construed  as  to  give 
them  effect  If  possible,  and  to  carry  out  the  gen- 
eral intention  of  the  donor,  when  clearly  mani- 
fested, even  If  the  particular  form  or  manner 
pointed  out  by  him  cannot  be  followed.  They 
may  and,  Indeed,  must  be  for  the  benefit  of  an 
Indefinite  numl>^  of  penous;  for  If  all  the  beu' 
efldaries  are  persondly  desigiiated,  tbe  trust 
lacks  the  essential  element  ot  indeflnilenesa, 
-which  ia  one  chaiacteriatlc  of  a  legs]  charity. 
If  the  founder  de»cribes  tbe  general  nature  of 
the  charitaUe  trust,  he  may  leave  tlte  detailaof 
its  administration  to  be  settled  by  trustees  un- 
der the  superiniendence  of  a  court  of  chancery; 
and  an  omission  to  name  trustees,  or  the  death 
or  declination  of  the  trustees  named,  will  not 
defeat  the  trust,  but  the  court  will  appoint  new 
truateea  In  their  stead. 

The  prerloua  adjudications  ot  this  court  upon 
the  subject  of  charitable  uses,  go  far  towards  de- 
termining the  question  preKnted  in  this  case. 
As  tlie  extent  and  effect  of  these  sdludicatioas 
bave  hardly  been  appreciated,it  will  be  conven- 
ient to  state  the  substance  of  them. 

The  case  of  Bi^Mtt  Am.  v.  Eart,  i  Wheat., 
l,lnirtdch  a  bequest  by  a  citizen  of  Virsinia 
"  To  tbe  Baptist  Association  that  for  ordinary 
meets  at  Philadelphia  annually,"  as  a  "  perpet- 
ual fund  for  the  education  of  youths  of  the 
Baptist  denomination  who  shall  appear  prom- 
iaing  for  the  ministry, "  was  declared  void,  was 
jdfld  upon  an  Imperfect  survey  of  the  early 


church  for  public  worship,  and  fenced  in  and 
used  the  land  as  a  churcnyard,  for  the  burial 
of  Dthms  as  well  as  of  Lutherans,  for  fifty 

SHUS.  Upon  these  facts,  it  was  held  that  the 
ill  of  Bights  of  Maryland,  affirming  the  vaUd- 
Ity  of  any  sale,  gift,  lease  or  devise  of  land, not 
exceeding  two  acres,  for  a  church  and  burying 
ground,  recognized,  to  this  extent  at  least,  tbe 
doctrine  of  cEaritabte  uses.under  which nospe- 
cIQc  grantee  ortrualee  was  necessary:  that  tnis 
land   bad  been  dedicated  to  a  charitable  nnd 

[ilous  use,  beneficial  to  the  Inhabitants  geoeral- 
r, which  might  at  all  times  have  been  enforced 
through  thelnterventlou  of  the  govemment  as 
parentpatria,  by  its  Attorney -C^neral  oroiber 
law  officer;  and  that  a  committee  of  the  society 
might  maintain  a  bill  in  equity  to  restrain  by 
injunction  the  heirs  of  the  original  owners 
from  diiiurbing  that  use. 
In  Ingli$  v.  Sail/fr^  Smit  Barbor,  8  Pet. ,  M, 
"    ':  devised  land  to  the 


IS  admitted,  would  sustain  the  bequest,  had 
its  origin  in  the  Statute  of  Elizabeth,  which 
Lad  been  repealed  tn  Virginia.  That  theory  has 
aince,  upon  a  more  thorough  examination  of 


▼.  Gar^.  34  How.,  4SS  [69  U.  S.,  XVI,  701] 
OvU  V.  Wa^ingtM  Ib^tal,  9S  U.  S..  30a 
_  rXXlV.,  4S0].  And  the  only  cases  in  which 
1168]  this  court  has  followed  the  decision  In  BapO^ 
Am>.  T.  Hon,  have,  like  it,  arisen  in  tbe  State 
of  Virginia,  by  the  decisions  of  whose  hif^iest 
court  charities,  except  In  certain  cases  spedfled 
by  statute,  are  not  upheld  to  any  greater  ex- 
lent  than  other  trusts.  WktOtr  v.  Smith,  9 
How.,  5S;  -Sinn  v.  OUbtmei/,  101  U.  B.,  888 
rXXV..  818]. 

In  Aat^  V.  f  urts,  3  Pet,  566,  tbe  ownen  of 
a  tract  of  land,  afterwards  piart  of  Georgetown, 
laid  it  out  as  a  town,  and  made  and  recorded 
a  tdan  of  it,  mvking  one  lot  as  "  for  the  Ln- 
tberan  Church; "  and  the  Lutherans  of  the 
town,  a  Tohunaiy  society  not  incotnoraled, 
«rected  and  used  a  buQdiog  upon  this  lot  a*  a 
See  17  Ono. 


citizen  of  New   York  d 


and  others,  designating  them  all  by  their  ol_ 
cial  titles  only,  and  to  their  respective  succes- 
sors, in  trust  out  of  the  rents  and  profits  to 
build  a  hospital  for  aged,  decrepid  and  worn 
out  sailors,  as  soon  as  tnetrusteesshould  judge 
that  tbe  proceeds  would  support  fifQr  sncn  sail- 
ors, and  to  maintain  tbe  hospital  and  support 
sailors  therein  forever;  and  further  declared  it 
be  bis  will  and  Intention,  tlial  if  this  could 
'  be  legally  done  without  an  Act  of  Incorpo- 


should,  at  all  events,  be  forever  approptiated  to 
the  above  uses  and  purposes.  An  Act  incorpo- 
rating die  trustees  was  passed  and  the  hospital 
was  established.  A  minority  (d  the  court  held 
that  the  trusteea  took  personally  and  not  in  ,.„nt 
their  official  c^)adtie^  and  that  upon  their  in-  i^<*"' 
corporation  the  legal  title  verted  1^  way  of  ex- 
ecutoiy  devise  in  tne  corporation  as  agunst  the 
heirs  at  law ;  and  the  dissenting  Judges  differed 
only  as  to  the  le^  title,  and  not  as  to  the  va- 
lidity of  the  charitable  trust. 

In  MeDorutgb  j.  Hurdodi,  15  How.  867,  a 
citizen  of  Lotdslana,  declaring  his  chief  object 
to  be  the  education  of  the  poor  of  the  Cltfaa  of 
New  Orleans  and  Baltimore,  made  a  devise  and 
bequest  to  the  two  cities,  one  half  to  each,  the 
income  to  be  applied  by  boards  of  managers, 
who  should  be  appointed  by  eitber  city,  but 
whose  powers  and  duties  he  defined,  and  who 
should  obtain  acts  of  incorporatloD,  If  neces- 
sary, for  tbe  education  of  the  poor  and  other 
chultable  purposes,  in  various  ways  specified. 
And  in  case  the  two  cities  should  comoine  to- 
gether and  knowingiy  and  willfully  violate  the 
conditions,  then  he  gave  the  whole  property  to 
the  Stales  of  Loulsisna  and  Maryland,  in  equal 

halves  "for  th " *  " ' *" 

of  said  Sutes  u 


halves  "for  the  puipoee  of  educating  the  poor 
of  said  States  under  such  a  general  system  of 
education  as  their  re^)ective  Legislatures  shall 


establish  by  law."  The  court  held  that  the  de- 
vise to  the  cities  was  valid,  and  that  the  testa- 
tor's directions  as  to  the  management  of  the  In- 
must  be  regarded  as  subsidiary  to  the 
objects  of  his  will,  and  whether  lecal 
and  practicable,  or  otherwise,  can  exert  n 


ib.Gootj^lc* 
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over  to  tbe  States  of  Lonidana  and  Huylaiid 
wouM  have  been  opemtive.  IS  Bow. .  4M,  4IS. 
In  Firrttain  v.  BaMnal.  17  How.,  889  [88  U. 
8.,  XV.,  80],  B  testator,  peaiding  at  the  tW  of 
Ub  death  in  PennaTlvanla,  appointed  his  wife 
andUmeotbentobeexecutoTsof  his  will,  and 
authorized  bis  executors  or  the  surrlyor  of 
them,  after  the  death  of  hfi  wife,  to  dUpoee  of 
tbe  reridue  of  liis  estate  "  For  the  use  of  such 
charitable  Instttutfona  in  PeniiBflTviUi  or  South 
Carolina  as  th^  or  he  maT  deem  most  bene- 
ficial to  mankind,  and  so  that  part  of  the  col- 
ored population  hi  euh  of  the  said  States  of 
PeonsjlraDla  and  Eknith  Carolina  sbnli  partake 
of  the  benefits  thereof."  Id  that  case,  the  tes- 
tator bad  not  himself  defined  tbe  nature  of  tbe 
charitable  uses,  nor  antborized  anyone  but  hte 
[1701  necuton  to  designate  them;  and  the  point  de- 
cided was  that,  tbey  having  all  died  without 
ddng  so,  the  Circuit  Court  of  the  United  States 
for  the  XHstrict  of  PennsylTsnia  could  not  mu- 
stain  a  bill  to  establish  them,  flkd  br  charitable 
institutions  In  Pennsylvania  and  South  Caro- 
lina in  the  name  of  the  administrator  (fo  bcmii 
ncn  and  next  of  kin  of  the  testator.  The  ques- 
tion there  was,  whether  the  authority  of  a  court 
«f  chancery,  under  such  drcnnistances,  be- 
longed to  lis  ordinary  Jurisdiction  over  ' 

or  to  ila  prerogative  power  under  the  sii 
ual  of  ttie  Crown,  which  last  has  never 
troduced  Into  this  country.  See,  Boyle,  Char- 
ities, 288,  289;  Jatkmm  v.  PhiOip*,  14  Allen, 
SS»,  076,  088.  No  question  of  the  validity  of 
the  gift  as  against  the  next  of  kin  was  present' 
ed;  and  even  ChitfJiutiee  Taney,  who,  differ- 
ing from  the  rest  of  the  court,  alone  asserted 
that  "If  the  object  to  be  benefited  is  so  indefinite 
and  so  vaguely  described  tfaju  the  bequest  could 
not  be  supported  In  tbe  case  of  an  ordinary 
trust.  It  cannot  be  established  in  a  court  of  the 
United  States  upon  the  ground  that  it  is  a  char- 
ity," distincUy  admitted  that  asuit  by  an  heir 
or  representative  of  the  testator  to  recover  prop- 
erty or  money  bequeathed  to  a  charity  could 
not  be  maintained  in  a  court  of  the  United 
States  if  the  bequest  was  valid  by  the  law  of 
the  State.  17  How.,  896,  896  [58  U.  S.,  XV., 
911.  Accordlngly,in£t>r»"nir»v.ifar«ft,6  Wall., 
887  [78  U.  B. ,  XVni. ,  803] ,  the  court  dismissed 
a  bill  by  the  next  of  kin  to  set  aside  a  bequest 
by  a  cinien  of  Massacbusetts  "In  trust  for  the 
benefit  of  the  poor,"  by  means  of  such  incorpo- 
rated charitable  batltutions  as  should  be  dedg- 
nated  bv  three  persons  appealed  by  the  trust- 
ees or  ueir  successors;  such  a  bequest  being 
valid  under  the  law  of  Massachusetts  as  habit- 
ually administered  In  her  courts. 

Id  F.  B.  v.  Fbx,  U  U.  8.  810  [XXIV.,  192]. 
this  court,  afflrmlngthe  judgment  of  the  Court 
of  AppeaU  of  New^ork  inSS  N.  T.,  080,  held 
a  devise  of  land  hi  New  York  to  the  United 
States,  for  the  purposeof  assisting  todischarge 
the  debt  contracted  by  the  war  for  the  suppres- 
sion of  the  rebellion,  to  be  Invalid,  soluy  be- 
cause bv  tbe  law  of  New  York,  as  declared  by 
recent  oedsioDs  of  the  Court  of  Appeals,  none 
bnl  a  natural  person,  or  a  corporetfon  created 
by  that  State  with  authori^  to  take  by  devise, 
could  be  a  devisee  of  land  In  that  Stale.  Where 
not  prohibited  by  statute,  a  devise  or  bequest 
,  tm  such  a  purpose  is  a  good  charitable  gift. 
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JfMhtitwait  V.  Goiiibum,  0  Hare,  484,  and  2 
PUI.,  OM;  Diekton  v.  U.  8.,  ISS  Jfan.,  811. 
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In  Ovid  V.  Eo^iai  Jwpni].  a  dtlzen  of 
Washington  devised  laDd  in  the  District  of  Co- 
lumbia to  two  persons  named,  in  trust  to  hold 
it  "as  and  for  a  site  for  the  erection  of  a  hospital 
for  foundlings,"  to  be  built  hya  corporation  to 


such  Incorpor«tion,  to  convey  the  land  U 
corporation  In  fee.  It  was  contended  for  the 
heirs  at  law  that  the  devise  was  void,  because 
it  was  to  a  corporation  to  be  established  in  th» 
future,  and  might  not  lake  effect  within  the  rule 
a^dnst  perpetuItieB.  and  because  of  the  nncer- 
talnty  of  the  beneficiaries;  and  reference  waa 
made  to  the  Maryland  Statuteof  Wills  of  1796, 
still  in  force  In  tiie  District  of  Columbia,  pro- 
viding that  no  will  should  "Be  effectual  to 
create  any  interest  or  perpetuity,  or  make  any 
limitatioD,  or  appoint  any  uses,  not  now  per- 
mitted by  the  Constitution  or  laws  of  the  State," 
and  to  a  series  of  decisions  In  Maryland,  holdln^r 
that  the  Statute  of  Ellzabelh  was  not  in  force  in 
that  State,  and  that  charitable  uses  were  Uttm 
governed  bv  the  same  ruke  aa  private  trusts. 
But  those  aedalons  having  been  made  dnce  the 
separation  of  the  District  of  Columbia  from  the 
State  of  Maryland,  the  court  held  that  the  case 
must  be  determined  upon  general  principles  ot 
Jurisprudence,  and  that  the  devise  was  valid. 

The  objection  to  the  validity  of  the  gift  be- 
fore us,  OS  tending  to  create  a  perpetuity,  i* 
fully  met  by  the  cases  of  litglU  v.  Sailortr  Snvfi 
Harbor,  McDonogh  v.  JTurdoeAand  Oaldt.  Sof 
pilal,  above  cited,  which  clearly  show  that  a 
gift  in  trust  for  a  charity  not  existing  at  the  date 
of  the  gift,  and  the  beginning  of  whose  exist- 
ence is  uncertain,  or  which  la  to  take  effect  up- 


gift  of  the  property  meanwUle  to  or  for  the  ben- 
efit of  any  private  corporation  or  person.  Thoee 
cases  are  in  accord  with  EokUsd  dedsions  ot 
the  highest  authority,  of  wUch  it  is  sulBdeiit 
to  refer  to  the  leading  case  of  Dimning  OoUege, 
reported  under  the  name  of  AUg-Om.  v.  .Omm- 
tn;.  in  Wilmot,  1  Dick.,  414  and  9  Amb.,  600,  (ITCI 
671,  and  under  the  name  of  At^-Oen.  v.  Bote- 
yer  in  8  Ves..  714,  G  Ves.,  800  and  8  Ves.,  268, 
and  to  the  recent  case  of  <^uu»berU»jfn»  v. 
Avctfft,  L.  R.  8Cb.  App.,iMe.  See,  also,  lEfan- 
derton.  v.  White,  18  Pick.,  828,  886  ;  OMl  V. 
Odell,  10  Allen,  1. 

That  the  gift  is  for  a  charitable  use  cannot  be 
doubted.  All  gifts  for  the  promotion  of  edu- 
cation are  charitable,  in  the  legal  sense.  The 
SmitbsoDiau  Institution  owes  its  existence  to  a 
James  Bmltbson,  an  Englishman, 

_  .  tbe  United  States  of  America,  to  found  at 
WashlnG:ton,under  the  name  of  tbe  Smitbaonian 
Institution,  an  eataUishment  for  the  increase 


i^oS 


and  diffusion  of  knowledge  among  n 

Acts  of  Congresa  of  fi»t  July,  .1886,  en.  «<  lo 

Stat,  at  L-TM;  10th  August,  1846,  ch.  178  [1 


Stat.  atL.,  IDS].  This  was  held  by  LordlMHp 
dale.  Master  of  the  Rolls,  In  U.  8.  v.  Ditifn- 
mimd,  decided  in  1B88,  to  be  a  good  charitable 
bequest  The  decision  on  this  point  is  not  con- 
tained In  the  regular  repeats  but  appean  by  the 
letters  of  Hr.  Kudi,  then  Minister  to  I^^nd 
(tainted  In  the  documents  relating  to  the  (Mgln 
and  History  of  the  Smithsonian  Ittstltntion,pab- 
Uehed  t^OM  Institution  In  1S79),  to  baveb 


Jo:xEa  V.  Habebshah. 
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made  after  full  argument  In  behalf  of  the  Unit- 1 
ed  Slatea  by  ilr,  Pemberton  (afterwards  Mr, 
Pemberton  Leigh  and  Lord  KingBdown),  and 
en  deliberate  cansidecatloa  b^  the  Master  of  the 
Rolls.  History  of  Smithsonian  Institution,  IB, 
19,  2fi,  66,  58,  62.  And  it  was  cited  a>  autbor- 
imive  in  Wiieker  v.  Hwne.  7  H.  L.  Cas„  184, 
141,  153.  In  which  the  House  of  Lords  lield  that 
a  bequest  in  trust  U)  be  applied,  in  the  discre- 
tioo  of  the  trustees,  "  For  the  benefit  and  ad- 
vancement and  propagation  of  education  and 
learning  in  every  part  of  tbe  world,  as  far  as 
drcumstances  will  permit."  was  a  valid,  char- 
itable bequest  and  not  void  lor  uncertainty. 

"Schools  of  learning,  (ree  schools  and  schol- 
ars in  universities,"  are  among  the  charities 
enumerated  In  the  Statnle  of  ElUabeUi;  and  no 
trusts  liave  been  more  conslandy  and  uniformly 
upheld  as  charitable  than  those  for  the  estab- 
liBbment  or  support  of  schools  and  colleges. 
Perry,  Trusts,  sec.  700.  That  the  gift  "Forthe 
purpose  of  founding  an  Institution  for  the  edu- 
cation ot  youth  in  at.  Louis  Coimty,  Missouri," 
ItTS]  to  be  managed  by  a  board  of  trustees,  is  euf- 
Sciently  deflnile,  is  shown  by  the  decisions  of 
this  court  in  iVrt'n  v.  Cares  and  Outd  v.  Ho»- 

S'tal,  above  cited,  as  well  as  by  tbat  of  the 
ouse  of  Lords  in  Jhinilee  itofjittTotti  v.  Jfor- 
rt*,  3  Macq.,  1S4. 

The  law  of  Missouri,  as  declared  by  the  Su- 
preme Court  of  that  Stale,  sustains  tbe  validity 
of  this  gift.  In  Chnmbert  v.  St.  Louii,  28  Mo., 
6«,  a  devise  and  bequest  lo  the  City  of  St. 
Louis,  in  trust  "To  be  and  constitute  a  fund  to 
furnish  relief  to  all  poor  emigrants  and  travel- 
ers coming  to  St.  Louis  on  their  way  bonafidt 
to  settle  in  the  West,"  which  was  objectea  to 
for  indeflnileness  in  the  object,  as  w^l  as  for 
want  of  capacity  in  the  trustee  to  take,  was  held 
lo  be  valid.  And  in  Schmidt  v.  Ha»,  60  Mo., 
GDI,  a  grant  of  a  parcel  of  land  to  the  Lutheran 
Cbuich  for  a  burial  ground  was  held  to  be  a 
valid,  cliaritable  gift,  which  equity  would  exe- 
cute by  compelling  a  conveyance  to  the  trust- 
ees of  a  church  proved  lo  be  the  church  intend- 
ed by  the  testator,  allliough  it  was  not  Incorpo- 
ntea  at  the  time  of  the  gift.  We  have  been 
referred  to  nothing  having  any  tendency  to 
show  that  the  law  of  Arkansas,  in  which  the 
lands  granted  lie,  is  different. 

The  money  paid  and  the  lands  conveyed  by 
Homer  to  Allen,  stand  charged  in  the  handfl  of 
Allen  and  bis  executors  with  the  same  cliarl- 


8lepe  to  organize  such  an  Institution  as  is  de- 
acribed  in  the  deeds,  may  be  taken  either  by  the 
Atlonwy-Qeneral  or  other  public  officer  of  the 
State,  or  by  individuals.  Whenever  an  insti- 
tale  for  the  education  of  youth  in  St.  Louis 
Blull  have  been  incorporated  and  shall  claim 

rtlci£™c 


,     ,  )f  the  gift  8.1  against  the  donor's  heirs  at 
Uw  and  next  of  Un. 

Oteree  affirmtd. 

T>T»C0P7.    Te«: 

James  H.  HcRennej,  Clerk,  Bup.  Court.  U.  8. 
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WALLACE  S.  JONES,  Surviving  Exr.  of  [1741 
NEB,  Deceased;  WILL- 
iN,  Exr.  of  Mabi  O. 
i;  ANNE  M.  CUTH- 
id  ALFRED  CUTH- 
IRT  C.  CUTHBEBT. 
at  Law  of  Ai-frbd 
d,  and  WILLIAM  A. 


SBSHAM.  and  WILL- 
rs.  of  3lARy  Tblpais, 
BBS  OF  THE  INDE- 
JYTEBIAN  CHURCH 
HE  UNION  SOCIETY 
THE  WIDOWa'  80- 
NNAH,  THE  PRES- 
RCH  OF  THE  CITY 
I'HE  GEORGIA  HI8- 
TY  AKD    TIRQINIA 


Otto.  iTi-in.} 

Hu —  Qeorgia  laa—tAar- 
'id— law  ^  State— deeiM 
■far  Ttiiefaf  mdoteiand 
-for  public  library— for 
U  perpetuities — rettrie- 
rgia  Cimjiiiluliim. 

r  many  levaclee,  bequeeta 
end  munedlats  In  lono. 
table  InstltutiODB.  a  clause 
■otion  that  none  of  the  leg- 
"  shall  be  executed  or  take 
mnrlal  hall  <ln  Act  neartr 
I  execution  of  tbe  will  ana 
I  land  previously  ooDve^ed 
"sbau  be  completed  and 

y  the  pajTiient  and  carry- 
leies.  Dequestaanil  devlaee. 
ide  of  Georgia  nf  1813  does 
ble  demise  contained  In  a 
ety  days  before  tbe  testa- 


rltable  bequest  as  against 
upon  tbe  law  ol  the  Stale 

s  fully  adopted  in  Georgia, 
with  a  tree  government 
1-e  is  exercised, 
th  buildings  iberenn,  was 
I  the  Independent  Preeby- 
ah.  an  Incorporstcd  rells- 
'oUowlnr  terms  and  conill- 
I :"  1.  That  tbe  Trutteea 
lally  out  of  tbe  renta  end 
'  To  one  or  more  Preeb^'te- 
Churcbes.  Id  tbe  Slate  of 
and  need)'  localtlleea*  ttaa 
ndependeDt  PreabyterlaD 

IB j^b 

ees  should  a 

■lee  of  tbe  preaeot  cL_ 

which  the  Sabbtttb  Sofaool 
id.  3.  Tbal  the  Truiteei 
burial  plaoe  of  the  testa- 

iCfMGltAT. 


a  of  tbe 
ilerUUv 


, , „  not.   9ee  note  loVldi 

'  Oirard'H  Bin.,  43  V.  B.  (E  Bow.),  Iff. 
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tor,  which  he  derlMil  to  them  for  Uuil  pjupoee. 
Held,  that, under  IheODde  ofO«or>la  of  \m.mc- 
Uoo  BlK,  (be  oharlCable  purpoeee  named  In  the  flist 
■nd  tnlid  condlttOD*  were  Kpbd  charitable  uMe.  aul- 
AdentJT  deflDad ;  that  tlte  Truaiee*  were  capable  of 
taklDi  the  de*lK,  and  that  tia  Talldltr  vai  not  Im- 
paired br  Ute  oondlttooa  nibaequent. 

T.  AdevUelOB  eooletjr  lnooiiMitaled"lDr  tbere- 
llef  of  dletnmed  wldowi  and  the  acbooUnK  and 
»n»tnt»intng  at  poor  abUdren,"  of  buUdlngi  uid 
lBnd,to"uaeandappii>pitate  the  rents  and  proOta 
lor  the  nipport  of  the  icbool  and  charltlee  of  aald 
iDHltutlOD,  witliout  Mid  lot  bcliw  at  anr  time  liable 
tor  the  debia  or  contraola  of  aaldeocietr,"  Is  a  sood 
oharHable  devlie. 

B.  A  devin  to  ■  eooietr  looorporated  "  for  the  re- 
Uof  of  IndljKnt  wtdom  and  oniiiaai  Id  the  Cltr  of 
SavHnnah,"  of  buUdlnxe  and  und, "  the  rents  and 
prollts  to  be  apprapriated  to  the  benevolent  pur- 
poeee of  eald  MJclet;,"  li  a  rood  charttnble  devlae. 

'  ~- — 'nanUnnperpetultleidoea  Dotapplrto 

id1f  a  devlae  ie  made  to  one  ohadt^  in 

tanoe,  and  then  over,  upon  a  oontln- 

■rener  which  may  not  take  place  wltAln  the  limit  of 

iitKi   toat  rule,  to  another  obarltv,  the  limitation  over  to 

l^BJ   theeecoDdcharitrtasood. 

10.  Beatrictloiia  impoaed  bv  tbe  charter  ot  a  cor- 
poration upon  the  amount  of  property  that  It  may 
hold,  oaitnot  be  takaa  advaotue  ot  oollatetally  by 
private  peraona.  but  only  In  a  olreot  proceeding  by 


■iuul  have  no  power  to  ^rant  corponUe  powen  and 

erl  vIltHca  to  private  componlea  i  with  certain  eioep- 
ona)7cut  It  ahall  piwrarlbe  bylawthenuumerlD 
which  iucfapoweraaballbeexercliedby  tbeoouita," 
doe*  not  take  awav  from  the  General  AMemUy  the 
power  to  amend  Cie  charters  of  exIatlnK  corpora- 

IloDB  by  modlfylna  or  enlarvlns  their  poi 

U.  A devlw,to ahlitorlixreociMy, ofa t 
'  '  -      aooUecttonotbooka.  ' 


io  be  puTchaeed  by  the  oflcen  of  theaoolety 

out  ot  (be  iDOome  of  a  fund  bequeatbed  by  the  ile- 
"'  uapubllc 


vlBor  for  the  purpoae."a*a|: 
btaryandaoaoemy  of  art*  ai 
be  open  for  tbe  ubb  of  the  p 


, -_e  public  on  nioh  temn 

end  under  nMh  leaaonable  renilatlona  a*  tbe  eod- 
ety  mar  preaoribe,  I*  a  sood  ^arltaUe  devlae,  and 
li  not  Invalidated  by  a  requirement  to  place  and 
keep  over  the  entianoe  a  marble  alab  with  the  name 
of  the  tertator  engraved  tbereon;  and  If  tbeaoctety 
IB  Incapable  ot  ezecuUnf  tbe  tnia^  a  oourt  pt  equity. 
Intheezerdaeof  Itsordbiary  JuHadlctlon.aod  un- 
der aeotlon  8IW  of  the  Code  of  Georgrla  of  1878,  may 
appoint  a  new  truftee. 

m  A  deviae  and  bequrat  in  tn  g. 

endowment  and  maintenance  ot  e- 

malee  wnhln  tbe  Dty  of  Savenn 
"  -■-  '  -xiwhichricki' 


Id  and  eared  for  In  t 


X 


^BTof  the 

U.  A  bequcat   "To  the  flnt 

erected  or  to  be  erected  In  the  Village  ot  Telfalr- 
vlUe  In  Burke  County,  or  to  such  persona  as  may  be- 
come buatee*  ot  the  aame,"  Is  a  good  charltabto  be- 


lovf,  by  the  appellants  as  heirs  at  law  of  Mary 
Telfair,  deceased,  to  have  tbe  devisee  and  be- 

Siuesla  ot  tbe  vrill  of  said  Mary  Telfair  ad- 
udged  void,  and  a  reaultlog  trust  declared  in 
thdr  favor. 

The  probate  of  the  will  had  been  contested 
in  the  state  courts  by  varlouH  classes  of  rela- 
tives of  tbe  Ustatrix,  and  had  been  established 
and  admitted  to  probate  against  their  opposl- 


Witltr  T. 


60  Qa.,  188;  Jonav 


HaberAam,  SO  Ow.,  208;  J<m»*  f.  Hab«rJuim, 
68  Ga.,  lU. 

Th«  court  below  having  dianiaaed  the  bill 
OD  general  demurrer,  the  complainanta  appealed 

The  caae  is  f  uUvatated  by  the  court 
J.'emrt.W.W.Mmm^gvmmrY,  CharU*  Jf. 
1F«*tand  Saiem  Dutdter,  for  appellants. 
Memn.  A.  R,  X«wton,  W.  S.  CUahoba 

and  C.  Jena,  Jr.,  for  appellees. 

^r.  JiitUce  Grar  delivered  the  optnioB  of 
the  court: 

This  isabill  in  equity,  by  tbe  heilB  at  law  and 
next  of  kin  of  Miss  Mary  Telfair  of  Bavannafa, 
a^lnst  the  executors  ot  her  will  and  tbedev-  [170] 
iues  and  legatees  named  tiierein,  to  have  the 
devises  and  bequests  adjudged  void  and  a  re- 
sulting trust  declared  in  favor  of  the  plaintifls. 
The  mil,  whicb  was  executed  the  day  before 
tiie  testatrix  died  and  was  afterwards  admitted 
to  probsle  In  tbe  court  of  appropriate  Jurisdic- 
tion of  the  Slate  of  Georgia,  disposed  of  prop- 
erty amounting  to  more  than  feSO.OOO,  con- 
tained many  devises  and  bequests  to  indivldu- 
sis  and  to  charitable  objects,  and  appointed  tbe 
executors  of  the  will  trustees  under  its  provis- 
ions. The  defendants  filed  a  general  demurrer. 
The  opinion  delivered  by  Mr.  JuiUet  Bradley 
in  the  circuit  court  sustaining  the  demurrer 
and  dismissing  tbe  bill,  is  reported  in  8  Woods, 
448. 

The  plaintiffs,  In  the  first  place,  contend  that, 
by  the  23d  clause  of  the  will.  aU  the  devises  and 
bequests,  as  well  those  to  private  persons  as. 
those  tor  charitable  purposes,  are  brought  with- 


in the  rule  against  nerpetuitieg,  by  which  every 
devise  or  bequest  is  void  which  may  by  posd- 
bility  not  take  effect  wltbiu  a  life  o    '' 


being  and  twenty-one  years  ^l^wards.     That, 
clause  is  as  follows: 

"  Twenty-second.  It  Is  my  wish,  and  I  here- 
by so  direct,  that  none  of  tbe  legacies,  bequc«t» 
abd  devises  in  any  of  the  clauses  of  this  my 
will  shstl  be  executed  or  take  effect  until  thu- 
building  and  other  improvements  on  the  lot  oo. 
the  corner  of  GsstoD  and  Wbittaker  Streets, 
and  known  sa  the  Hodgson  Memorial  Hall, 
which  I  liave  conveyed  in  trust  to  the  Oeorgi^ 
Historical  Society,  shall  be  completed  and  en- 
tirdy  paid  for  out  of  my  estate. 

The  bill,  which  was  filed  nearly  four  years 
after  the  death  of  the  testatrix,  alleges  and  tbe 
demurrer  admits,  that  the  builfUng  and  other 
improvements  referred  to  were  in  course  of 
construction  at  the  time  of  her  death,  but  were 
not  completed  until  many  months  Uiereafter, 
but  whether  they  were  yet  entirely  paid  for. 
tbe  plaintiffs  were  not  c^tainly  informed;  and 
that,  if  not  paid  for,  it  was  the  only  debt  knowa 
to  them,  now  eiislinK  against  the  estate: 

Reading  tbe  82d  clause  in  connection  with 
the  other  parts  of  the  will,  and  In  the  light  ot 
the  attending  facts,  it  is  quite  clear  ttut  tbe 
words  "take  effect  "are  used  by  the  testatrix 
as  synonymous  with  or  equivalent  to  tbe  word 
"  executed,"  with  whicb  they  are  coupled,  and  flTT) 
nut  as  signifying  tliat  the  devlaee  and  bequests 
shall  not  vest  immediately,  but  onlj^  that  they 
sfaall  not  be  paid  or  carried  out  until  the  debt  I 

contracted  by  the  testatrix  for  the  construc- 
tion of  the  HodzHon  Memorial  Hall  shall  have  , 
been  paid  out  of  her  estate.    Each  devise  and 
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lieqnat  b  preaent  ind  immediate  in  form,  Intro- 
duMd  by  the  words  "1  give,  deriee  uid  be- 
qnealh."^  The  bill  shows  £at  the  building  and 
nDttfovements  referred  to  were,  tt  the  time  of 
the  deuh  of  the  tcMotrix,  in  the  coarse  of  con- 
Mnictioa,  and  so  far  advanaed,  that  they  were 
actoalif  completed  whhln  aomJe  months  afl«r- 
warda,  ao  that  the  {wobable  coat  mnat  have 
been  capable  of  eedmation  at  the  time  of  the 
making  of  the  will  The  32d  clause  Is  but  a 
dedarattoa  (4  what  the  law  would  require,  that 
the  debt  ol  the  teatitrii  (or  the  conalrucUon  of 
the  memorial  hall  must  be  first  paid  out  of  her 
Mtal«  before  Ikt  deviaeea  and  legatees  receive 
an;  benefit  therefrom. 

The  next  oblection,  which  touches  all  the 
derbea  to  charitable  purposes,  is  based  on  the 
following  provision  of  the  Code  of  Qeorgla  of 
1878: 

"Section  S419,  No  person  leaving  a  wife  or 
child,  or  deacendants  of  child,  shall  by  will  de- 
viae  more  thv)  one  third  of  his  estate  to  any 
charilKble,  religious,  educational  or  civil  insti- 
lutioD,  to  the  exclusion  of  such  wife  or  child; 
mnd  in  all  cases  the  will  containing  such  devise 
shall  be  executed  at  least  ninety  days  before 
the  death  of  the  testator,  or  such  devise  shall 
be  void." 

The  plaintUfs  contend  th&t  the  latter  part  of 
this  section  applies  to  evesy  will  containing  a 
charitable  devue,  whether  the  testator  does  or 
does  not  leave  a  wife  or  child  or  the  descend- 
autB  of  a  child; 'and  that,  therefore,  although 
this  testatrix  left  no  issue  and  had  never  been 
married,  jet  the  will  having  been  executed  less 
than  ninety  days  before  her  death,  the  charita- 
ble deviaes  contained  therein  are  void. 

In  support  of  this  position,  reference  is  made 
to  cases  m  the  courts  of  New  York  and  Penn- 
sylvania. Hairity.Slaghl,  K  Barb..  410;  S.C.. 
nom.,  Oirrit  v.  Am.  BihU  Soc.,  2  Abb.  App., 
816;  i«fep«  v.  I^em-e,  58  N.  Y.,  484;  Pria:  v. 
Udxtedl,  28  Pa.,  28;  McLean  v.  Wade.  41  Pa., 
[ITtl  a«e:  Miller  v.  Pirrler,  S8  Pa. ,  202;  Mgrnet'i  Ap- 
peai,  98  Pa. ,  142.  But  the  statutes  under  which 
those  rarrfl  were  decided  were  quite  different 
from  that  of  Oeor^a. 

The  enactment  in  New  York  formed  part  of 
an  Act  for  the  IncorporaCion  of  chailtaole  so- 
detiee,  utd  is  as  follows;  "Any  corporation 
formed  under  this  Act  dull  be  capable  of  tak- 
ing, holding  or  recdving  any  property,  real  or 
penonal,  by  virtue  of  any  devise  or  bequest 
contained  in  any  laM  will  or  testament  of  any 
person  whatsoever,  the  dear  annual  income  of 
which  devise  or  bequest  shall  not  exceed  the 
ium  of  $10,000;  Provided,  No  person  leaving  a 
wife  or  child  or  parent,  shall  devise  or  bequeath 
to  Rich  Institudon  or  corpontlon  more  than 
one  fonith  of  hie  or  her  estate,  after  the  pay- 
ment of  hta  or  her  debts,  and  such  devise  or 
bequeM  shall  be  valid  to  the  extent  of  such  one 
fomth;  and  no  such  derfse  or  bequest  shell  be 
valid  in  any  will  which  shall  not  have  been 
made  and  executed  M  least  two  months  before 
the  death  of  the  teatator. "  Statute  of  N.  Y.  of 
1818,  ch.  S1».  sec.  «;  S  K.  Y.  R.  S.  (ed.  1SS&). 
ch.  18,  tit.  7,  sec.  8.  The  leading  clause  of 
that  section,  to  which  the  last  clause  of  the 
same  section  was  held  to  relate,  and  which  le 
wboHy  omitted  In  the  Georgia  Statute,  spoke 
of  deviaea  and  bequeata  of  couitable  corpora- 
Bee  17  Otto. 


tions  "  contained  in  any  laM  will  or  tc 
of  any  person  whatsoever." 

The  provision  of  the  cotre^NHidlng  Statute 
of  Pennsylvania  was  still  idainer;  for  it  did  not 
mention  wife  or  child  at  all,  but  enacted  in  the 
moat  positive  woids  that  "No  eatale,  real  or 
personal,  Shan  hereafter  be  bequeathed,  devised 
—  conveyed  to  any  body  politic,  wto  any  per- 

D,  tn  trust  for  retlsioua  or  charitable  uses, 
__cept  the  same  be  ai»ie  by  deed  or  will,  at- 
tested by  two  credible  and,  at  the  time,  dirin- 
tereeted  wttneases,  at  least  one  calendar  month 
before  the  decease  of  the  teatator  or  alienor; 
and  all  dispositions  of  property  conlraiy  her^o 
shall  be  void,  and  go  to  the  residuary  legatee  or 
devisee,  next  of  kin  or  hdn,  according  to  law; 
Protided,  That  eveir  disposition  of  proper^ 
within  said  period,  bona  fide  made  for  a  fair 
valuable  consideration,  uall  not  be  faereby 
avoided."  Stat.  Pa.  of  1B56,  ch.  847,  eec  11 ; 
Purd.  Dig.,  10th  ed.,  206. 

But  in  the  provision  on  which  the  appellauta  IITI 
ri'ly,  which  is  inserted  in  the  chapter  on  wills, 
of  the  Code  of  Oeorgia.  and  is  the  onlr  iwvvla- 
ion  as  to  charitable  devises  contained  (n  that 
chapter,  the  leading  clause  is  limited  to  the  will 
of  a  person  leaving  a  wife  or  child  or  descend- 
ants of  a  child,  containing  a  devise  to  a  chari- 
table institution  to  the  exclusion  of  such  wife 
or  child ;  and  Uie  words  In  the  subsequent  clause, 
"  In  all  cases  the  will  containing  such  devise," 
naturally,  if  not  necessarily,  refer  to  a  will  con- 
taining a  devise  to  such  an  institution  by  a  per- 
son leaving  a  wife  or  issue.  The  provision  has 
b^n  80  construed  by  the  Supreme  Court  of 
Georgia  in  a  case  decided  In  1807,  and  again  in 
18T8  in  the  case  of  this  very  wUl,  ibynoMi  v, 
Britlovr.  87  Oa.,  288;  Welttr  v.  Habenhatn,  60 


upon  this  point  in  each  of  thoee  cases  was  otiter 
dietam,  bwause  the  question  at  issue  was  not 
of  the  construction  or  effect  of  the  will,  but 
only  whether  it  should  be  admitted  to  probate. 
But  the  reports  clearly  show  that  the  court  con- 
sidered that  the  question  whether  the  will  was 
illegal  and  void,  so  far  as  regarded  the  cbarila- 
ble  devises,  because  in  contravention  of  this 
statute,  wsa  presented  for  adjudication  upon 
the  otter  of  the  whole  will  for  probate. 

The  separate  objections  taken  to  the  sevenl 
charitable  devises  and  bequests  remain  to  be 
considered. 

According  to  the  uniform  courae  of  the  de- 
cIMons  of  this  court,  the  validity  of  these  de- 
vises, as  against  the  fadrs  at  law,  depends  upon 
the  law  of  the  State  in  which  the  lands  lie,  and 
the  validitT  of  the  bequests,  aa  against  the  next 
of  kin,  upon  the  law  of  the  State  in  which  the 
testatrix  had  her  domlcil.  Vidal  v.  Qiraid,  Z 
How.,  137;  Wieder  v.  Smith.  9  How.,  BA; 
MeDanogh  v.  Mvrdeeh.  IB  How.,  887;  Fontatn 
V.  Haecn^,  17  How.,  868,  884,  894  IB8  U.  8., 
XV..  80,  86, 901;  ft""  '•  Oartg,  24  How.,  40» 
[65  U.  8.,  XVI.,  7011;  Lonngi  v.  Mara,  6 
Wall..  887  [78  U.  9.  XVIII.,  80S1;  t^-  8.  v. 
Ftxi.  94  V.  9.,  815  [XXIV..  192];  Saiit  v.  Oib~ 
bomy.  101  U.  8.  862  [XXV..  818];  Bvmea  v. 
Atlen.  anfc,8B7. 

The  Code  of  Oeorgia  of  1878  contains  the  fd- 
lowlng  provlslfHis  on  the  subject  of  charitable 
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"  Sec.  3468.  A  dcriw  or  bequesl  to  a  chari- 
table use  will  be  sustained  and  carried  out  in 
this  Blaie ;  and  in  all  cases  where  there  is  a  gen- 
eral intention  manifested  by  the  testator  to  ef- 
[ISO]  feet  a  certain  purpose,  and  the  particular  mode 
in  which  he  directs  it  to  be  done  fails  from  any 
cause,  A  court  of  chancery  may,  by  approxima- 
tion, effectuate  the  purpose  in  a  manner  most 
similar  to  that  indicated  by  the  testator." 

"  Sec.  31.55.  Equity  has  Jurisdiction  to  carry 
Into  efFect  the  charitable  bequest  of  a  testator, 
or  founder,  or  donor,  where  the  same  are  defi- 
nite and  specific  in  their  objects,  and  capable  of 
being  executed. 

Bee.  3159.  If  the  specific  mode  of  execution 
be  for  any  cause  impossible,  and  the  chari- 
table Intent  be  still  manifest  and  definite,  the 
«ourt  may,  by  approiimatloti,  give  effect  in  a 
manner  next  most  consonant  with  the  specific 
mode  prescribed. 

Sec.  31S7.  The  following  subjects  are  proper 
matter)  of  charity  for  the  Jurisdiction  of  equity: 
1.  The  relief  of  aged,  impotent,  diseased   or 

Cr  people.  2.  Every  educational  purpose,  it, 
Tuions  for  religious  instruction  or  worship. 
4.  For  the  construction  or  repair  of  public 
works,  or  highways,  or  other  public  conven- 


reiiw  of  prisoners  or  captives.  7.  For  (he 
Improvement  or  repair  of  burying  grounds  or 
tombstones.  S.  Ottier  similar  subjects,  having 
for  their  object  the  relief  of  human  suffering, 
or  the  promotion  of  human  civilization. 

Sec.  815H.  A  charity  once  inaugurated  Is-  al- 
ways subject  to  the  supervision  and  direction 
of  a  court  ol  equity,  to  render  effectual  its  pur- 
pose and  object," 

These  provisions  were  evidently  enacted  to 
clear  up  the  doubts  created'by  previous  conflict- 
ing decisions  and  opinions  of  the  Supreme 
Court  of  Georiria.  Baill  v.  Foic,  4  Qa.,  404; 
Am.  Col.  &<■.  V.  GarlKll.  28  Ga.,  448;  WaOxr 
V.  Walker,  25  Ga,.  420;  Beall  t.  DraiU!.  25  Go., 
480.  They  show,  as  was  well  observed  1^  Mr. 
.Ttulice  Bradley  in  the  circuit  court,  "  That  the 
law  of  charities  is  fully  adopted  in  Georgia,  as 
f ar  Hs  is  compatible  with  a  free  government 
whereno  royal  prerogative  is  eierciwd."  Wonei 
Y.  HaheTtbam],  3  Woods,  488.  And  such  has 
been  [he  construction  given  to  the  correspond- 
ing sections  of  the  Code  of  1865  by  the  Su- 
preme Court  of  the  State  in  a  well  considered 
judgment,  in  which  it  was  held  that  charilable 
bequests,  the  general  objects  of  which  Ibe  tes- 
tator bad  pointed  out,  or  fixed  any  means  for 
pointing  out,  were  sulflcieDtiy  "  definite  and 
specific  in  their  objects,  and  capable  of  beinf 
(ISI)  executed,"  underthe  provisions  of  the  Code  and 
the  ordinary  Jurisdiction  of  courts  of  chancery; 
and,  therefore,  that  a  bequest  to  a  county  court 
of  a  i\im  of  money  to  be  placed  in  the  hands  of 
four  men,  who  were  to  pve  security,  and  lend 
out  the  principal,  and  pay  over  the  interest  an- 
nually to  that  court,  ' '  to  pay  tor  the  MucatioQ 
of  poor  children  belonging  to  thecounty,"  was 
a  good  charitable  bequcat.  Nmcton  v.  titarke, 
46  Ga..  68. 

In  the  will  before  us,  the  first  of  the  devises 
to  charitable  tises  is  as  follows: 

"  Tenth.  I  do  hereby  give,  devise  and  be- 
queath to  the  Trustees  of  tiie  Independent  Pres- 
byterian Cburcb  of  the  City  of  Savannah  all 


that  fuU  lot  of  land  In  the  City  of  Savannah  on 
the  southwest  corner  of  BroUKbton  and  Bull 
Streets,  with  the  buildings  and  impruvementa 
Uiereoo,  to  have  and  to  hold  the  same  on  the 
following  terms  and  conditions,  and  not  other- 
wise, to  wit:  First:  That  the  Trustees  of  the 
said  Independent  Church  shall  appropriate  an- 
nually, out  of  the  rents  and  profits  of  said  lot 
and  improvements,  the  sum  of  $1 ,000  to  one  or 
more  Presbyterian  or  Congregational  Churches 
in  the  Stale  of  Georgia,  in  such  destitute  and 
needy  localities  as  the  proper  officers  of  said  In- 
dependent PiesbjTerian  Church  may  select,  so 
OS  to  promote  the  cause  of  religion  among  the 
poor  and  feeble  churches  of  the  State.  Second. 
This  gift  and  devise  is  made  on  Uie  further  con- 
dition that  neither  the  Trustees  nor  any  other 
officer  of  said  Independent  Presbyterian  Church 
will  have  or  authorize  any  material  alteration 
or  change  made  in  the  pulpit  or  galleries  of  the 
present  church  edifice  on  the  comer  of  Bull 
and  South  Broad  Streets,  but  will  permit  the 
same  to  remain  substantially  as  they  are,  sub- 
ject only  to  proper  repairs  and  improvements; 
nor  shall  they  sell  or  aliene  the  lot  on  which 
the  Sabbath  School  room  of  said  church  now 
stands,  but  shall  hold  the  same  to  be  improved 
in  such  manner  as  the  trustees  or  pew-botdera 
may  direct.  Third.  Upon  the  further  condi- 
tion that  the  Trustees  of  said  Independent  Pres- 
byterian Church  will  keep  in  good  otiler,  and 
have  thoroughly  cleaned  up  every  spring  and 
autumn,  ray  lot  in  the  cemetery  of  Bonaven- 
ture,  and  that  no  interment  or  btiiial  of  anv 
person  shall  ever  take  place  either  In  the  vault 
or  witiiin  the  enclosure  of  said  lot;  and  for  the 

Surpose  of  having  the  same  protected  and  cared 
jr,  1  hereby  give,  devise  and  l)equeath  my  said 
lot  in  the  Bonaventure  Cemetery  to  the  Trustees 
of  the  Independent  Presbyterian  Church  and 

The  Act  of  the  Legislature  of  Georgia  of  the 
eui  of  DecemlDer,  1806,  incorporating  the  Trust- 
ees of  the  Presbyterian  Church  of  the  City  of 
Savaniuth,  whose  name,  by  a  subsequent  Act  of 
the  16th  ofMay,  1821,  hasbeen  changed  tothat 
by  which  they  are  called  in  the  will,  provides, 
in  section  2,  that  they  "And  their  successors  in 
office  shall  be  invested  with  all  manner  of 
property,  real  and  personal,  all  moneys  due  and 
and  to  grow  due,  donations,  gifta,  gnmts,  iniy- 
ileges  and  immunities  whatsoever,  which  tiuUl 
or  may  belong  to  said  Presbyterian  Church  at 
the  time  of  tne  passing  of  this  Act,  or  which 
shall  or  may  at  any  time  or  times  hereafter  bo 
gTanicd,given,  conveyed  or  transferred  to  tfaem, 
or  tbcir  successors  in  office,  to  haveand  to  hold 
the  same  to  the  said  trustees,  and  their  succes- 
sors in  office,  to  the  only  proper  use,  benefit  and 
behoof  of  the  said  church  forever;"  in  section 
4,  that  "Nothing  herein  contained  shall  becon- 
siTued  to  vest  In  the  said  trustees  any  right  or 
title  to  any  estate  or  property  whatAoever,  real 
or  personal,  other  than  such  as  doth,  or  may 
rightfully  and  lawfully,  belong  to  the  said  Pres- 
byterian Church  or  congregation,  hereby  made 
a  body  corporate;"  auain  section  5,  that  "It 
shall  Dot  be  lawful  for  said  Trustees  or  their 
successors  in  office,  at  any  time  or  times  here- 
after, to  grant,  bargain,  sell,  allene  or  convejr 
an^  real  estate  whatsoever,  belonging  to  th« 
said  church,  lo  any  person  or  persons,  under 
any  ptetense  or  upon  any  cousideiation  whatM- 

101  c.  s. 


'er,  M  u  to  dinow  of  the  fM  liaqrie  tbereof ."  i  good 
It  ti  objecMd  uut  ttaia  oorpwadon  ia  not  em- 1  local 
nrared  under  iU  charter  to  Moept  and  admin-  der  tl 


xrith  the  dictates  of  religion,  that  a  ChiistiaD 
church  or  rellsloiu  societj  cannot  receive  and 
distribole  money  to  poor  churchea  of  its  own 
denominalian  ao  aa  to  promote  the  cause  of  re- 
ligion in  the  Bute  in  which  it  is  eMabllihed. 

TO  biM  this  gift  to  be  too  indefinite  and  un- 
certain, wonld  DO  to  diaruptrd  the  etementarf 
princiides  of  tlie  law  of  cnaritabk  ok*.  Tlte 
appropriation  of  a  certain  sum  annually  to  one 
ormore  churcbeaof  a  certain  denraninatlon  in 
such  deatitule  and  needy  localitiei  ae  the  tnut- 
ees  may  select,  so  aa  to  promote  the  cauie  of  re- 
ligion among  the  poor  and  feetde  churches  of 
the  State,  dMcribes  the  Keneial  nature  of  ttie 
(183]  charitAble  pnipoee,  while  leaving  the  selection 
of^fae  particular  object  to  the  trasteea,  andisa 
good  charitable  um,  sufficiently  defined.  Bart- 
let  V.  King,  12  Mass.,  587;  Omng  v.  S!m«r;/,  16 
Pick.,  107;  UnietnaiutSocia^r.  Filch,  SGnj. 
421. 

The  other  objections  to  the  TiUdity  of  this 
devise  are  equally  unavailing.  The  condition 
that  no  material  alteralioo  or  cliange,  but  only 
pn>pet  npain  and  improvementa,  wall  be  made 
in  the  pulpit  or  Mlknea  of  the  present  churdL 
(even  if  illegal,  whidi  we  see  DO  muon  for  nip- 
podniO,  Is  a  condition  snlMeqaent,  relating  to 
ttte  care  and  use  of  the  property  after  the  gift 
•hall  have  vested  in  the  deviMe,  and  cannot, 
therefore,  affect  the  (»iginal  validity  of  the  gift 

The  condition  that  the  trustees  sball  not  alien- 
ale  the  land  on  which  the  schoolroom  stands  is 
also  a  condition  subsequent,  and  is  In  accord- 
ance with  the  6th  section  of  tbdr  charter,  and 
with  Uiegenml  law  upon  the  sublcct.  It  will 
nut  prevent  a  coort  of  cltanceiT  from  permil- 
tlng,fn  case  of  necessity  arising  from  unforeseen 
chuige  of  circumstances,  the  sale  of  the  land 
and  me  application  of  the  proceeds  to  tlie  pur- 
poses of  the  tiusU  Tudor,  Charitalrie  Trusts, 
2d  ed.,  286:  atamtvT.  CMt,SWaU.,  U».  IN 
[n  U.  8.,  XVIU.,  608, 510]. 

The  condition  as  to  tlK  care  and  kee^nr  of 
the  tomb  or  burial  place  of  the  testatrix  u  Ilke- 
wlKacondltionsnbeeqiMnt and, even  if  Inval- 
id, wonld  not  defeat  the  dwiiUblegUt.  (?>{«*  v.. 
Fallitrlttut Widow Sneietg,  10Alien,SS&.  In 
£n^and  there  has  been  a  dtOerencetd  opinion 
upon  the  queation  wlwtlMr  the  maintenance  and 
r^nir  of  de  tomb  or  DuNtunenttrf  the  donor  is 
agoodchoritaUeuee.  Down  to  the  time  of  the 
American  Revolution,  as  by  the  civil  law,  it  ap- 
pears to  have  been  held  that  it  was.  8  Inst., 
W2;  Jfiuter*  y-Miultn.  1  P.  Wms.,  421,428 and 
tu)te;Durour  v.  Mottaa,  1  Ves.,  Sr.,890;  Onwe- 
■nar  v.  UMum,  S  Ambl.,  64S;  Boyle,  Charities, 
46-61;  Justinian's  Inst.,  lib.  2.  tit.  1,  sees.  8,  9; 
Dig,  11, 7, 2,  S;  47, 12,  8,  3.  AotxndW  to  the 
later  English  cases.  It  Is  not.  Ax  v.  BfeA«r,  8 
H.  AS., 407;  Bamt\.8am»,  6  Taunt.,  SS9:  R 
r.,2Hanh.,ftl;  )P;{Im  v.Bnmin.  2  Jur.,  «87; 
Boaret.  Oshrne.  L.  R.,1  Eq.Cbh.,  586;  Fltktv. 
AttM-Om.,  L.  R.,  4  Eq..  621 ;  /a  fw  Birkett,  9 
[IMl  Ch.  D.,  576.  See,  also,  Axterv.OinfMr,?  Al- 
len, 248, 247.  Bnt  It  is  unnecessary  to  examine 
and  wdgh  these  conflicting  authoridee,  or  to 
determine  whether  the  deviK  of  the  burial  phice 
of  the  testatrix,  and  the  direction  to  keep  it  in 
flat  17  Otto.  U.  8..  Book  87. 


1  statute,  because  tn^  arecleai 
the  Code  of  Georgia,  which 
amonc  charitable  usee  ''the  Improvement  or  ro- 
paircdUirylnj'frDnndsortoniMtoaes.''   Code 
of  Qeorgia  of  1878,  section  8157,  cl.  7. 

The  11th  clause  of  the  will  contains  a  deviae 
to  the  Union  Socie^  of  Savannah  of  a  parcel  (d 
land  in  Ittat  dty,  with  the  buildings  and  im- 
provenients  thereon,  "Bat  on  the  exprees  con- 
dition tliat  said  socie^  duUl  nut  sell  or  aOenata 
said  lot,  but  HhaU  useandamsDiiriate  therenta 
and  profits  of  the  same  lot  ue  support  of  the 
school  and  charities  of  said  institution,  without 
said  lot  being  at  any  time  liable  tor  ihe  debts  or 
oonbacts  of  suid  society."  The  Union  Socie^ 
was  incoiTMraled  by  a  statute  of  the  14th  of  Au- 
gust, 1780,  "For  the  relief  of  distressed  widows 
aod  the  schooling  and  maintaining  of  poor 
children." 

The  12th  clause  devisee  to  the  Widows'  So- 
ciety of  Savannali  anotlier  parcel  of  land  in  that 
city,  "OnwhlchlhelmpTovemeotsDowconsist 
of  four  brick  tenement  buildings,  the  rents  and 

Safila  d  the  same  to  be  aiiproprlated  to  thp 
Devolent  purpoees  of  said  sotie^,  but  tbia 
devise  is  made  m  condition  the  said  Savannah 
Widows'  Society  shall  not  seU  or  aHenote  said 
lot  or  improvements,  nor  bold  the  same  snbject 
to  the  debts,  contracts  or  HaUlitiee  of  said  so- 
ciety," The  Widows' Society  was  incornorated. 
as  stated  in  die  title  and  repeated  in  the  Dody  of 
its  charter  granted  in  1887,  "For  the  reHef  of 
indigent  widows  and  orphans  in  the  City  of 
Savannali." 

'  "The  rdief  of  aged,  impotent  and  poor  per- 
sons" is  within  the  very  words  of  the  Statute  of 
48EliK..cb.4,sec.l.aDdofthe  Code  of  Qeorgin 
of  1878,  sec  8157;  and  all  edncaUonal  pur- 
poees are  wlililn  the  terms  of  that  Code,  and 
within  the  scope  and  principle  of  the  Statute 
of  Elisabeth.  ^tmO  v.  lOen  [ante,  8»7]. 
The  fact  that  the  gift  to  the  Widows'  Society  Is 
directed  "To  be  amtroprialcdto  the  heoevownt 
purpoata  of  said  society,"  does  not  affect  its  va- 
lidity, because  the  charter  of  the  wotAety  shows 
that  all  its  purposes  are  charitable,  in  tSe  legal 
hen  a  gift  mi^t  be  appned 
which  an  not  d 


its  purposes  ai 
ltlsoa!ywh«__ 
to  benevolent  purposes  whic 
In  that  sense,  that  the  gift  1 
Sarubn,  II  Alien,  44erA< 


,  Aitor  V.  Saiiai-a.  182 
Mass.,  412;  JkCaTM  v.  JMbiiu.  2»  N.  J.  Eq., 
86;  Adfe  V.  Smith.A  Conn.,  tO;  In  rtjarman't 
Sttate,  8  Ch.  D.,  684.    The  conditions  tubse- 


considerad. 

The  next  clause  of  the  will  contains  a  provis- 
ion applicable  to  tbe  loth,  11th  and  18th  clauses, 
and  Is  as  follows: 

"Thirteenth.  Should  either  one  or  more  of 
the  corporate  bodies  or  InsUtadoDa  named  In 
the  preoeding  items  of  ny  wHl  attempt  to  sell, 
alienate  or  otherwise  dispoae  of  the  property 
and  estate  therein  deviaed ,  contraiy  lo  the  toma 
and  condltioos  therein  set  forth,  or  should  there 
be  any  le^  on  the  same  to  aatUfv  the  debu  of 
said  corporation,  then  I  hereby  direct  my  exec- 
utors or  1^  repreaenutives  to  repossess  ud 
enter  upon  said  property  or  estate  as  to  which 
the  ctmditions  may  be  so  broken  or  violated, 
and  in  that  event  I  do  hereby  give  and  de- 
vise the   said  |»operty  so  enterM  upon  and 


ib.GoogIc 


Aariu 
Thi 


SUTBXlfB   COTTKT  OT  T 

o  the  SaTannmb  Female  Orpli«n 


I  UinTXD  Statu. 


rbera  ia  nothiiig  In  this  clsoae,  bj  which  the 
hdn  at  law  or  next  of  kin  can  be  beneflted,  in 
anr  poadble  view.  If  the  condiaons  against 
voluntary  alienation  and  lerj  of  eiecucinn  are 
ioTBlid,  the  prerious  devises  stand  good.  If 
Qk»  conditions  are  valid,  ttie  devise  over  to 
Ifae  Savaniiab  Female  Orphan  As;lum,  an  ud- 
donbled  charitj,  will  take  effect^  for  as  the  ea- 
taie  is  no  more  perpetual  in  two  successire  char- 
ities t^  in  one  charitj.  and  as  the  rule  against 
perpetuities  does  not  apply  to  charities,  it  fol- 
lows that  If  a  gift  is  made  to  6ne  charity  in  the 
first  instance,  and  then  over  to  another  cfaarltr 
upon  the  happening  of  a  contingency  wbicn 
or  may  not  take  place  within  ttie  limit  of 


Twell8,.533;  McDonogh  v.  Murdoch,  IS  How., 
861,  412,  416;  Rutttll  t  Allen  [npra]. 

The  14th  clause  of  the  will  contains  a  devise 
and  bequest  to  the  Georgia  Historical  Bocietv 
to  establish  a  public  library  and  museum,  and 
Is  as  follows: 

"  Fourteenth.  I  hereby  give,  devise  and  be- 
[186]  queath  to  the  Oeorgia  Historical  Society  and  its 
tacceesors  all  that  Tot  or  parcel  of  land,  with 
the  traildinca  and  Improvements  thereon,  f^on^ 
Ing  on  BL  Jamea  Square,  in  the  City  of  Savan- 
|]t£,andrunningbacK  to  JeSerson  Street,  known 
in  the  plan  of  said  city  as  lot  letter  N,  Heath- 
cote  Ward,  the  same  having  been  for  many 
years  past  the  residence  of  my  family,  together 
wlUi  all  my  books,  papers,  documents,  pic^ 
urea,  statuary  and  works  of  art  or  having  re- 
lation lo  art  or  science,  and  all  the  furniture 
of  every  description  In  the  dwelling-tiouse  and 
on  the  premises  (except  bedding  and  table  serv- 
ice, such  aa  china,  crockNV,  glass,  cutlery,  sil- 
ver, plua  and  Ubmi),  and  aU  flxturea  and  attach- 
ments to  the  same;  to  have  and  to  hold  the  said 
lot  and  Improvements,  books.  lactates,  statu- 
arv,  fomltote  and  Bstons  to  the  aald  Qeorgia 
HMorlcal  Society  and  Its  succeseon.  In  special 
trust,  lo  keep  and  preserve  the  same  as  a  public 
edifice  for  a  library  and  academy  of  arts  and 
sclenGee,in  which  tne  books,  lectures  and  works 
of  art  herein  bequeathed,  uid  such  others  as 
may  be  purchased  out  of  Uie  Income,  rents  and 
profits  o)  the  bequest  bereloaf  ter  made  for  that 
purpose,  shall  be  permanently  kept  and  cared 
for.  to  be  open  for  the  useof  thepubliconsuch 
terms  and  under  such  reasonable  regulations  as 
the  said  Oeorgia  Historical  Society  may  from 
■      time  b>  time  prescribe;  but  this  devise  and  be- 

Jnest  is  made  upon  condition  that  Um  Oeorgia 
[Istorical  Society  shall  cause  to  be  placed  and 
kept,  over  and  ualnst  the  front  porch  or  en- 


graved the  following  words,  to  wit:  TELFAIR 
ACADBMT  oc  ARTS  ASD  BciKRCM,  the  word  'Tel- 
fair' being  in  larger  letters  and  occupying  a  sep- 
arate line  above  the  other  woids'  and  on  the 
further  condition  that  no  part  of  the  buildings 
shall  ever  be  occupied  as  a  private  residence  or 
rented  out  for  money,  and  none  but  a  janitor 
and  such  other  persons  as  may  be  employed  to 
manage  and  take  care  of  the  premises  shall  oc- 
cupy or  reside  In  or  upon  the  same,  snd  that  no 
part  of  the  same  shall  be  used  for  public  mee^ 


smokinj 


or  ezUUtlons,  or  for  eatine,  drinking  or 

"ng,  and  that  Dopartofthebtorimprove- 

Mall  ever  be  sold,  alienated  or  encum- 


bered, but  the  same  shall  be  preserved  for  the 
purposes  herein  set  forth.  And  It  is  my  wish 
that  whenever  the  walls  of  the  building  shall 
require  renovating  by  paint  or  otherwise,  the 
present  color  anddesign  shall  be  adhered  to  aa 
far  as  practicable.  For  the  purpose  of  provid-  [187} 
ing  mon  effectually  for  the  accomplishments  of 
the  objects  contemplated  la  this  item  or  clause 
of  my  will,  I  bere^  give,  devise  and  bequeath 
to  the  Georgia  Historical  Society  and  Its  succes- 
sors one  thousand  shares  of  the  capital  stock  of 
the  Augusta  and  Savannah  Railroad  of  the  Stat* 
of  Georgia,  in  special  trust,  to  apply  the  divi- 
dends, mcome,  rents  and  profits,  arising  from 
the  same,  lotherepairsanditaaiQtenaoceof  said 
buildings  and  premises,  and  the  payment  of  nil 
expenses  attendant  upon  the  management  and 
care  of  the  Institution  herein  provided  for.  and 
then  to  apply  (he  remaining  Income,  rents  and 
profits  in  adding  to  the  library,  and  such  worka 
of  art  and  science  aa  the  proper  officers  of  the 
Georgia  Historical  Society  may  scTcct,  and  in 
the  preservation  and  proper  use  of  the  same,  so 
as  to  carry  inlo  effect  in  good  faith  the  object* 
of  this  devise  and  bequest." 

The  Georgia  Historical  Society  was  incorpo- 
rated by  astatuteof  thel9thof  December,l&e9, 


the  his- 
tory of  the  dtste  of  Georgia  In  putlcular,  nnd 
of  American  history  generally,  have  ^>plied 
for  an  Act  of  Incorporation."  The  Ist  section 
makes  them  a  corporation  with  the  usual  pow- 
ers, and  especially  "To  purchase,  take,  receive. 


ime,  or  any  part  tluneof,  at  tbdr  will  and  pleas- 
re;  Providea,  That  the  clear  annual  Incomeof 


funds  of  the  said  corporation  ahaU  be  used  and 
appropriated  to  the  purposes  stated  in  the  pre- 
amble of  this  Act,  and  those  only,"  And  the 
4th  section  declares  that  the  Act  of  Incorpora- 
tion shall  be  a  public  Act,  "And  shall  be  con- 
strued benignly  and  favorably  for  every  bene- 
fldal  purpose  tuereln  Intended." 

It  is  staled  In  the  bill  and  admitted  by  the  de- 
murrer, that  the  net  Income  of  the  Georgia  His- 
torical Society  from  property  held  by  it  at  the 
time  of  the  death  of  the  lestatriz,  was  between 
98,000  Md  #4,000,  and  that  the  income  of  the 
property  now  bequeathed  lo  it  will  add  f  T,00O 
to  that  Income.  It  is  argued  for  the  appellania 
that,  because  the  effect  of  the  gift  will  be  to  in-  | 
crease  the  property  of  the  corporation  to  double 
the  amount  whi  ch  the  corporation  is  sUowed  by 
the  proviso  in  the  Ist  section  of  Its  charter  to 
hold,  the  whole  gift  is  void. 

But  there  are  two  conclusive  answers  to  thia 
argument:  1.  Restrictions  imposed  by  thechar- 
ter  of  a  corporation  upon  the  amount  of  prop- 
erty that  it  may  bold  cannot  be  taken  advantaite 
of  collaterally  by  private  persons,  but  only  in  a 
direct  proceeding  by  the  State  which  created  It. 
thmyan  v.  Trnfer.  14  Pet.,  128,  181;  Bmitb  ▼. 
Shedei/,  12  Wall,  808,  861  [79  U.  8.,  XX,4ao. 
.:    107  U.  8. 

D,.,tza:Jb.LlOO<-^IC 


4311;  Beganivr.  THniti/ChureA.iSaBil.Cb., 
633,768;  AOimp  t.  IMMiw,  29N.  J.Eq.,3ft; 
Dacu  T.  Old  Ck>i<mg  E.  S.  Oa.,  181  Hatt.,  268, 


and  void,  oa  being  a  eraot  br  the  Legislature,  of 
corporate  powers  and  iffivilftRS,  in  oooUaven- 
liou  of  this  proridon  In  the  OoniatltatioD  of  the 
State:  "The  a«nu«l  Avembly  alull  hare  no 
power  to  grant  conmiMe  powers  and  pririleges 
to  private  companies,  except  to  banking.  Insur- 
ance, railroad,  canal,  OAii^tiOD,  tntung,  ex- 
press, lumber,  manufactunng  and  lelegropli 
companies;  nor  to  malte  or  chsjige  election  pre- 
cinlsi  nor  to  establish  iwidgea  or  ferries;  nor  to 
chsuge  DAmesofle^tlnmtecbildren;  but  it  shall 
prescribe  by  law  the  manaer  In  which  such  pow- 
ers shall  be  exercised  by  the  courts."  Consti- 
tution of  Georgia  of  1808,  art.  8,  see.  6,  sec.  S; 
Code  of  1878,  sec.  6068.  But  the  words  "  cor- 
porate powers  and  privileges, "  as  here  need.  Big- 
"   -  tefraiiehhie,r^      


nify  the  emirate: 


se,  the  aggregate  pow- 


ers and  priTiiegca  which  constitute  a  corpora- 
lion,  not  every  separate  power  and  prlnkge 
wliich  may  be  conferred  upon  a  corporate  body. 
The  object  is  to  take  away  from  the  LeKisla- 
ture,  and  to  vest  in  the  courts,  under  Its  direc- 
tion for  the  future,  the  creation  of  private  cor- 
poratlooa  for  hterary,  religious,  charitable  or 
other  puiposea,  except  those  specially  excepted; 
but  not  to  prevent  the  Legislature  from  amend- 
ing the  chartera  of  c(»ponttionB  already  exist- 
ing, and  modUylog  or  enlargioK  their  powers, 
eltner  by  repeaung  former  restrictions  or  other- 
wise. The  Act  01  1870  ie,  therefore,  consUtu- 
tloiial  and  valid. 
riaoi  Tttat  a  devise  and  beqneat  "to  keep  and  pre- 
'  aerve  ss  a  public  ediflce^'  a  b 
llbraij  and  an  academy  orm 
art  and  science,  "  to  be  open  for  the  use  of  the 
public"  on  sudi  terms  and  under  such  reason- 
able r^ulatlom  as  the  trustees  may  from  time 
to  time  prescribe,  la  a  valid  charity,  cannot  be 
doubled.  BriUik  Materia  v.  Wltiu,  %  Sim.  &, 
Btn.,  SM; Druryv.  JIfWeit,  10  AUen,  16»;  Z)an- 
okuiih't  Aype<d,  88  Pa.  St.,  808.  The  directions 
tending  to  perpetuate  the  memory  of  the  found- 
er do  not  impurils  public  character  or  its  legal 
validity-  Inthdcaaesof  T/iomsnnv.^faiUffirarv, 
H.  R.  V.  Johna.rEng.],  612,  and  1  DeO.  P.  &  J., 
8W,  and  of  Carne  v.  Loj^g.  2  DeG.  F.  &  J.,  75. 
on  which  the  appellanterely,  thefts  failed  be- 

It  exclusively  devoted  to  a  public  chsr- 

*  -Te  deflnftl - '- •" ' "" 


hableu 


nftkm  In  the  one  case  Includ- 


ing iHirposes  that  miriit  not  be  diaritaUe,  and 
the  neqneat  in  the  other  being  to  a  private  li- 
brary atabUsbed  forthebeneiltof  the  subscrib- 
ers done.  See,  BeaiuaoAt  v.  (Hiteim,  L,  R.  4 
Cb.,  809,  814,  816. 

A.  corporation  may  hold  and  execute  a  trust 
for  charitable  objects  In  accord  with  or  tending 
to  iKomote  tbe  purpoaes  of  its  creatkin,  at 


.-  -         _._../,  for 

instance,  may  take  a  devise  in  trust 
a  college,  an  wplun  school,  or  an  asylui 
Vidal  V.  Oirard.  2  How.,  127 ;  MeDonagK 
Mardoeh.   IS  How.,  867;  Ptrin  v.  Carey,  U 
How.,<«S[65U.a,ZVL,701].  Tbeielaiome 
See  17  Otto. 


Krousd  for  hohUng  that  the  obiect*  of  a  hl>to^ 
leal  society  would  oe  promoted  by  administer- 
inc  a  devlae  and  bequeet  to  maintain  for  the 
public  instruction  and  benefit  a  house  contain- 
ing a  coUection  of  books,  documents  and  works 
of  art,  with  other  such  books  and  works  to  be 
selected  bj  the  ofliceis  of  the  society  and  pur- 
chased out  of  the  surplus  Income' ;  and  that  the 
purpoaes  of  the  trust  are,  in  the  words  of  Mr. 
Jiutict  Story  in  Yidal  v.  GiVortf,  8  How.,  189, 
irmane  to  the  objects  of  the  incorporation," 
"  relate  to  matleisnhicb  will  promote,  arid 
aid,  and  pwfect  those  objects." 

But  if  any  doubt  remains  of  the  capacity  of 
the  Qeorna  Historical  Society  to  assume  and 
execute  Ukmb  charitable  trusts,  it  would  be 
within  the  ordinaiy  Jurisdiction  of  a  court  of 
equity  to  appoint  oUier  trusteealn  its  stead,  ac-  [ 
cording  to  the  maxim,  expressly  alUrraed  in  the 
Code  of  Georgia,  tbata  trust  shall  never  fail  for 
the  want  of  a  trustee.  Jieeve  v.  Ali)/-Gm.,  8 
Hare,  101 ;  WintiMe  v.  Cumtningt,  8  Cush.,  8S8; 
Code  of  Qeorgia  of  1878,  sec.  8196. 

The  residuary  clause  of  the  wiU  disposes  of 
real  and  persmud  estate  to  the  amount  of 
9800,000,  and  is  as  follows : 

"  Twenty-flrsl.  AU  the  residue  of  my  estate. 


give,  devise  and  bequeath  to  my  executors  here- 
inafter named,  and  to  the  survivor  of  them,  and 
to  the  auccesBoiB  in  this  trust  of  said  survivor, 
in  trust,  to  use  and  appropriate  the  proceeds 
arising  from  the  same  to  ^^  building  and  erec- 
tion and  eodowiiHnit  of  a bot^Miot f emalea 
within  the  City  of  Savannah,  on  a  permanent 
basis,  into  which  sick  and  indigent  females  are 
to  be  admitted  ond  cared  for  in  such  manner  and 
on  such  terms  as  may  be  defined  and  prescribed 
by  the  trustees  or  curecbcsses  provided  for  in 
this  item  or  clause  in  my  will.  The  income, 
rents  and  profits  of  such  pwllon  of  tbe  residuum 
of  my  estate  as  may  not  be  expended  in  the 
building,  erection  and  furnishing  sold  hoepilel 
shall  be  annually  appropriated  to  the  support 
and  maintenance  oi  the  same.  Sty  desire  and 
request  is  that  a  thoroughly  convenient  hospital, 
of  moderate  dimensions  suited  to  the  wants  of 


the  first  trustees,  managers  or  dii 
said  hospital,  Mrs.  tioulsa  F.  Gilmer.  Sarah 
Owens,  Mary  ElUott  (formerly  Habersham), 
Susan  Mann,  Florence  Bourquln,  Eva  West 
and  Ellia  Chisolm,  all  of  Savannah,  Georgia, 
and  do  request  and  instruct  my  executms  toad- 
vise  and  consult  with  the  ladles  named,  as  to  the 
construction,  arrnngement  and  fumiddng  of 
said  hospital.  It  is  further  my  wish  and  draire. 
and  I  do  hereby  request,  that  a  suitable  and 
proper  Act  of  incorporation  for  said  hospital 
shall  be  obtained  from  such  tribunal  In  the  State 
of  Georgia  as  may  have  Jurisdiction  In  tbe 

Bcmiaes,  to  be  called  and  known  as  the '  Telfair 
Dspital  for  Females,'  with  the  ladles  above 
named,  or  such  of  them  as  may  conaent  to  serve, 
and  such  othera  as  they  may  apply  for  to  be  as- 
sociated wilb  them,  as  the  first  trustees,  man- 
ogers  or  directresses  under  said  Act  of  incorpo- 
ration, with  power  (o  fill  any  vacancies  that  oc- 
cur in  their  number.    And  for  the  purpose  of 
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accompIlBhlng  the  objects  contemplated  Id  thia 
[191]  ItemorclauHeodD^will,  1  do  hereby  authorize 
and  empower  my  execuWrs,  ot  the  survivor  of 
tbem,  to  sell  uul  convey  all  or  any  portion  of 
the  Ri]  estate,  or  any  interest  in  the  same, 
which  I  may  have  or  be  entitled  to,  and  not 

Sven  or  devtsed  ta  anv  of  the  Drerlous  items  or 
atuei  of  this  mv  will,  ualne  tbeir  discretion  as 
to  private  or  public  sales,  ana  as  to  whether  and 
at  what  tine  such  sales  shall  be  made." 

That  this  devise  and  bequeat  to  establish  a 
hospital  for  dck  and  indi^nt  females  in  the 
Citj  of  Bavaanah  is  sutBciently  definite,  and 
that  ita  validity  is  not  Impaired  by  the  provision 
of  the  wUl  requiiinf  on  Act  of  Incorporation  to 
be  obtained,  are  cleartr  settled  by  ttie  cases  of 
Iniditv.8ail(»'^  Snug  mTbor,3Pvl..W:  (hdd 
T.  Batpital,  »5  U.  S.,  808  [XXIV.,  450]  i  and 
BimtUy.  AUen,  ante  |W7]. 

The  bequest,  in  the  ESd  clause  of  the  will,  of 
91,000  "To  the  first  Christian  chur«;h  erected  or 
to  be  erected  in  the  Village  ol  Telfalrville  in 
Burke  County,  or  to  such  persons  as  may  be- 
come trustees  of  thu  same,"  is  supported  by  the 
same  ftuthorltiea,  and  is  directly  within  the  de- 
dslona  «t  Lord  Tburlowin  At&i-Qen.  v.  SUhop 
jr  OAMtor,  1  Bro.  Ch.,  4*4,  of  Ar  John  Copley, 
HastM'  of  the  Rolls,  aflcrwards  LttrA  Lynd- 
hurct,  in  Soe.for  PropagaHon  ef  1A«  Ootpel  v. 
Attf-Qen.,  SRuss.,  148,  and  of  Lord  Hatherley 
In  Smnett  t.  Herbert.  L.  R.,  7  Ch.,  282  ;  see, 
also,  Cvmming  v.  Beid  Mamarial  CAurvA,  S4 
Ob.,  lOS. 

The  result  is,  that  all  the  devises  and  hequeeta 
contained  in  Hiss  Telfair's  will  are  nlld  as 
«galDK  her  heirs  at  law  and  next  of  Mn. 

Dterm  termed. 

Kueoopy.    Trst: 

Jamci  H.  HoEeoner,  Clark,  Bup.  Conrt,  U.  B. 


JOSEPH  B.  CLOSE  vt  u...  Apptt., 
GLENWOOD  CEHETERT. 

CHABLES  BORCHERUNO,  Appt., 
GLENWOOD  CBMBTERY. 

(See  a.  a,  II  OUo,  4M-4T8.) 


..  ly  by  ibe  votes  Of  tlie  proprieton, 
•u  >u  lAve  power  to  laf  out  and  cnnamant  fbe 
fTonnda,  to  sen  or  dispaee  of  burial  lola,and  to  make 
Dy-lawB  for  the  oonduet  trf  tta  altaln  and  the  goveni- 
mentof  lotboldenandTWtan:  flied  the  amount 
of  tiMoapKal  stock,  to  be  divided  amooKHie  pro- 
pHelois  aooording  to  their  itepeotlveliiterenB ;  and 
provided  that  the  land  dedlcatail  to  the  purposes  of 
aeametarrsliouldnotbosubjeottatazatloaofr — 

•Head  noWs  by  Ur.  JUtOu  Qmt. 


Aortex    Beenot*t 

U&,zxvL,«a. 


tbe  Qnolnal  prDprteton  snil  tbe  re 


be  devoted  lotheliDprovementandiiialnt 
the  oeinetery.    Bold,  that  the  Act  of  vm 


but  be  never  I 


appUedl 

lieard  upnn  plfolngs ,.. 

entered  ordering  tbe  orlyliMl 
to  the  pUntia,  and  tlie  plali 
or  his  ssatens  for  part  of  like  t 


itofUH;  Out  the  owner  of  the  land 
'eny  tbe  eiMeace  of  the  Corpoia- 
ipart  ot  the  whole  nloetv  acres  as 
IM  right  of  the  lot  boldeis  to  eteot 
tfuatees :  and  that  he  was  Id  equity 
[be  whole  tract  to  the  Corporatlota 
aunt  to  the  OocpoiatloD  for  three 
na  received  ttrhbn  fromsaka  of 
t  ot  1871 ;  and  the  oorpotmtlon  to 
th  of  the  gross  reoelpte  from  fut- 

II  tn  equity  against  tin  owner  of 
xraveruoe^tlielltle,  subject  to 
Us  In  the  renta  and  profltSi  a  re- 
in anoUiersuH  againM  him.  and  to 
^TdecofoourtlntliatBultaMlgned 
land,  applied  to  be  and  was  made 
uavered,  and  also  died  a  orosB-hlU 
>riglnal  paitlea>  whloh  was  after- 
be  stricken  from  the  fllae,  with 

^pnly  for  leave  to  ~*~ "' 

iliedlor 


suoh  leave.    !ne  as 


Argu»d  Not.  S7,  S8, 188t. 


APPEALS  from  the  Supreme  Court  of  the 
Dfotrict  of  Columbia. 

The  history  and  facta  of  the  caae  a{>pear  In 
the  opinion  oi  the  court 

Jfesfr*.  J.  HnbUr  Aahton  and  NftthMi- 
!•!  WllsoBt  for  Close  and  Clendenln,  ^pd- 
lanta: 

The  grant  of  corporate  franchisee  contained 
in  the  Act  of  July  27,  1864,  was  not  accepted 
by  the  persons  therein  named;  the  charter  never 
took  eSect;  and  no  corporation,  de  facto  or  dt 
Jure,  was  i»  mm  at  the  time  of  the  transactloiu 
set  forth  in  the  bill,  capable  of  acquiring  title, 
legal  or  equitable  to  the  land  in  controversy. 

The  case  Is,  therefore,  within  the  principle 
that  "  If  a  man  grants  bis  estate  to  an  imagtn- 

3'  corporation,  which  exists  only  In  his  own 
Dd,  no  title  passes." 
StiMieU  Y.  Topping,  0  HcLeu.  901. 

103  C.  8. 


ib.Google 


Close  v.  Glekwood  Cex stsrt. 


The  rule  [bat  a  snuit  doe*  not  become  open- 
tlTe  until  BCCeptM,  ippUes  in  full  force  to  • 
mnt  of  the  frencbtee  to  be  a  corporation  (1  Bl. 
Com. ,  128),  Bud  do  cbarter  of  lucorpomtion  is 


...  porated. 

Xng.  &  Amei,  wc.  81 ;  Dart.  CM.  due,  4  Wh. , 
688;  SUiiy.Mar»/iaa.2}iasii.,219;Falix>ntrv. 
Campbell.  2  McLean,  196;  Siate  v.  Dnuurm,  16 
Ind.,  41;  ShorU  v.  Unangtl,  8  Walls  &  8.,  62; 
Com.  Y.CttUea,  18  Pa.,  143. 

Thai  the  Act  of  FebruHry,  1877,  repeals  the 
Act  of  1654,  and  proTide«  a  different  corpon- 
tlon  composed  of  the  lot  holders,  eeems  to  be 

C'  in  upon  the  face  of  it.  It  la  merely  a  colora- 
amendment  of  the  Act  of  IBM,  which  can 
Operate  only  as  the  gnnt  of  a  new  charter,  and 
Of  new  francbiaes.  ^r  a  different  corporslion 
from  thai  contemplated  by  the  Act  of  18S4. 

' '  The  intention  to  repeal  fa  aufDciently  mnnl- 
ftfted  when  the  prori^ons  of  the  two  enact- 
mentB  are  so  incousigtent  that  they  cannot  Btand 
together." 
a.((e  T.  (hmn.,  87  N.  J.  L..  280; 
The  corporations,  if  any,  existing  under  the 
Act  of  I8S4,  being  dissolved  by  the  repeal  of 
that  Act  by  the  Act  of  1877,  its  right*  of  prop- 
erty revcrtio  the  original  donor,  the  defendant. 
Baeon  v.  Babertten.  18  Bow..  480  (SQ  U.  8.. 
X V. ,  4OT);  iwm  T.  ft)6ert»n ,  6  Wall. ,  277  (78  U. 
8.,XVin.,748). 

If  it  should  be  held  that  the  Act  of  Pebraair, 

1877,  Is  to  be  construed  as  an  alteration  and  not 

■s  a  repeal  of  the  Act  of  1834,  we  submit  that 

I  tbe  Act  h  unconatltulional,  aa  not  the  exercise 

of  a  power  properly  legislatiTe,  and  as  depiiv- 

-  ing  the  defendant  of  his  proper^r  whhout  due 

I  procc^sof  law,  and  taking  private  property  for 

I  public  uae  without  Just  compensauon. 

Daridtonv.  JIT.  (Meant,  MU.  8.,107(XXIV., 


The  Actof  1877cBnno 
ful  exercise  of  tbe  power  of  Congress  to  alter 
or  modify  the  charter,  

SinlcingFundCaMet.WV.  8.,700«XT.,4»); 
Cam.  V.  Smex  Co..  18  Gray,  esS;  B.  R  Co.  y. 
Maine.  DaU.8.,  4e0(XXIV.,  SMtj-.aagtv.  DiU- 
ard.m  B.  Mon.,&40;  AUen  t.  XcKeen,  1  Sumn., 
877;  R.  R.  Co.  T.  C^apm/tn.  88  Conn.,  70;  Dt- 
tnit  T.  P.  R  C*. .  48  Mich, ,  147. 

We  submit,  Iherefore,  that  the  Act  of  1877, 
which  takes  the  management  and  property  of 
tbe  supposed  Corporation  out  of  the  hands  of 
the  defendant,  the  real  owner,  and  arbilrariiy 
appropriates  three  fourths  of  the  receipts  from 
sales  of  lots  to  the  so-called  "  Improvement  of 
the  cemetery,"  and  reduces  the  defendant  to 
the  condition  of  a  mere  creditor  In  respect  to  the 
residue,  is  oM  a  valid  amendment  of  the  charter. 

Ximrt.  Cortlandt  Parker  and  W.  D. 
Datidgt,  for  Borcherling.  appellant. 

Ham.  T.W.BarUer.wUlUwF.Mat- 
tln^r  and  T.  J.  MiBer,  for  appellee. 


This  la  a  bill  in  equity,  filed  on  the  SSth  of 
October,  1877,  by  the  Glenwood  Cemetery, 
daiming  to  be  a  Corporation  estaUished  by  Act 
of  Congress,  against  Joseph  B.  Close,  Wflliam 
8.  Hnmf^reya.  Randolph  B.  Evans  and  George 
ClendeniD,  praying  for  a  conveyance  of  the 
See  17  Otto. 


1  tract  of  h 

d  in  the  I 

known  as  the  Glenwood  Cemetery '  and  for  an 
account  The  bill  was  afierwarda  dismissed  t^ 
consent  as  against  Humphreys  and  Evans.  Tbe 
material  facta,  as  shown  by  the  proob,  are  as 
follows: 

In  June,  185S,  Humphieys,  for  the  sum  of 
$9,000,  bought  of  Junius  J.  Boyle  tbe  tract  of 
land  in  controversy,  and  took  from  him  a  deed 
of  it,  and  immediately  set  about  preparing  it 
for  use  as  a  cemetery.  He  inclosed  with  a  high 
fence,  and  laid  out  with  drives  and  walks,  and 
improved  and  embellished  thirty  acres  of  it, 
leaving  the  other  sixty  acres  in  their  original  un- 
improved condition;  and  in  March,  18S3,  put 
Clendeniu  in  charge  as  superintendcnl.  Hum- 
phreys convered  to  Close  an  undivided  half  ot 
the  premisea  in  April,  1B5S,  and  the  whole  tract 
in  June,  1S54.  The  two  deeds  were  absolut« 
in  form,  but  were,  in  fact,  intended  as  securl^: 
the  first  for  tberepayment  of  120,000,  advanced 
to  Humphreys  by  Close,  for  tbe  purpoae,  u 
Close  knew,  of  converting  the  estate  Into  a 
cemeter]';  and  the  second  lor  the  repayment  of 
other  advances  to  theamount  of  17,000,  already 
made  to  him  by  Close,  for  tbe  same  purpose. 
and  of  subsequent  like  advances,  of  tbe  amount 
of  which  there  is  no  evidence  but  Close's  own 
vague  and  unsatisfactorr  teslimonv,  unsup- 
ported t^  books  or  vouchen;  and  the  parties 


half  of  the  land.  Humphreys  thenceforward 
managed  the  property,  acting  for  himself  and 
Close,  through  Clendenin  as  auperintendent, 
until  September,  1839,  when,  having  failed  to  [469] 
meet  his  engagements,  he  relinquisheo  all  his  In- 
terest In  tbe  property  to  Close.and  Close  beome 
sole  owner,  and  assumed  contiol  of  the  prop- 
erty, retaining  Clendenin  as  bis  superintendent 
to  manage  the  cemetery. 

On  the  2Tth  of  July,  1864,  Congren  passed 
an  Act  entitled  "An  Act  to  Incorporate  the 
Proprietors  of  Glenwood  Cemelety.  Iqr  which 
twelve  ^rsons  named,  eight  <rf  thran  reridenta 
of  the  District  of  Columbia,  and  the  otherfour 
being  Close  and  William  Phelpa  (aince  de- 
ceased), residents  of  New  Jersey,  and  Hum- 
phreys and  SvBDS,  residing  in  New  York, were 
created  a  Corporation  by  the  name  of  "  The 
Proprietors  of  Glenwood  Cemetery  in  the  Dis- 
trict of  Columbia."  and  were  empowered  "To 
purchase  and  hold  not  exceeding  one  hundred 
acres  of  land  in  the  Diatrictof  Columbia,  north 
of  the  limits  of  the  City  of  Washington ;  lo  sell 
and  dispose  of  such  parts  of  said  land  as  may 
not  be  wanted  for  the  purpose  of  a  cemetery, 
provided  that  at  least  thirty  contiguous  acres 
shall  be  forever  appropriated  and  set  apart  as  a 
cemetery;  with  auUioritj  lo  said  corporation  to 
receive  gifts  and  bequests  for  the  purpose  of 
ornamenting  and  improving  said  Cemetery;" 
and  it  was  enacted  that  the  idlairaot  the  Corpo- 
ration should  be  conducted  by  a  president  and 
three  tnajiageiB,  to  be  "elected  annually  by  » 
majority  of  the  voles  of  the  proprietors."  and 
"  each  proprietor  entitled  to  one  vote  for  each 
share  held  by  him."  and  that  until  thefirstelec- 
tion  the  four  last-named  penons  should  be  man- 
agers; that  the  pre«dent  and  mangers  should 
have  power,  among  other  things,  "  to  lay  out 
and  ornament  the  grounds,"  "to  lay  out  and 
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■ell  or  dispose  of  burial  loU,"  and  "to  make 
<uch  bf -laws,  rules  and  regulations  as  they  ma,v 
deem  proper  for  conductiog  the  affairs  of  clie 
CorponiioQ,  for  the  government  of  lot  holders 
and  visitors  to  the  Cemetery,  and  for  the  trans- 
fer of  stock  and  the  evidence  thereof/'  that  "the 


shall  be  opened  through  the  property  of  said 
CoiporatloQ,  excltuivelyuscd  and  appropriated 
to  the  purpose  of  a  Cemetery;  provided,  that 
[470]  nothing  herein  contained  eh^l  authorize  said 
Corporation  la  obstruct  any  public  rood  or 
street  or  lane  or  allej  now  actually  opened  and 
used  as  such;"  that  any  person  wiiuuily  destroy- 
ing, injuring  or  removing  any  tomb,  roonumeni, 
envestone,  fence,  railing,  tree  or  plant  within 
Uie  limits  of  the  Ojmeterj-,  should  be  considered 
guilty  of  a  miedmeanori  that  "each  of  the 
stocluioldeni  In  the  said  Company  shall  be  held 
liable  In  bis  or  her  individual  capacity  for  all 
(be  debts  and  liabillttea  of  the  said  Company, 
however  contracted  or  Incurred ;"  that ' '  bunol 
lots  in  said  Cemeterr  shall  not  be  subject  to  the 
debts  of  the  lot  boMera  thereof,  and  the  land  of 
the  Compaoy  dedicated  to  the  purposes  of  a 
Cemeterv  shall  not  be  subject  to  taxatlott  of  any 
kiodi"  that «  cehlScMe,  under  seal  of  the  Cor- 

EratloB,  of  the  ownership  of  any  lot,  should 
ve  the  same  effect  as  a  convevaoce  of  real  es- 
tate; and  that  "  It  may  be  lawful  for  Congress 
hereafter  to  alter,  amend,  modify  or  repeal  the 
forogoiBg  Act."    10  Stat.  atL.,  789. 

On  the  2d  of  August,  18S4,  the  ceremony  of 
dedicating  the  Cemelety  by  appropriate  relig- 
ious services  and  addresses  was  performed  on 
tbe  spot  in  the  presence  of  a  number  of  people. 
Immediately  afterwards,  a  pamphlet  was  pub- 
lished and  generally  circulated,  containing  a 
copy  of  the  charter,  a  list  of  the  ofBcera,  includ- 
ing Close,  Phelps,  Humphreys  and  Evans,  man- 
Sigers:  Close,  president;  Humphreys,  treasurer; 
and  Clendenin,  superintendent;  a  full  account 
of  the  proceedings  at  the  dedication.  In  which 
the  property  was  spoken  of  ss  set  apart  and  con- 
secrated for  the  burial  of  the  dead,  and  as  "  al- 
together comprising  ninety    acres,    thirty    of 


rood  Cemetery,'  approved  July  27,  1S54,  and 
shall  be  used  for  the  purposes  of  sepulture 
alone." 

Close  soon  after  received  a  copy  of  thispam- 
^ilet  from  Humphreys,  and  from  that  time  to 
Ue  filing  of  the  Ull  never  objected  to  tbe  appro- 
priation of  the  property  in  the  manner  appearing 
thereby.  In  the  course  of  the  next  twenty  years, 
about  two  thousand  lots  were  sold,  and  each 
purchaser  was  given  a  copy  of  the  pamphlet, 
and  a  certificate  or  deed  of  his  lot,  signed  by 
~  ofUie" 


[471]    Close  as  oresldent.  bearing  the  seal  of  &e  Cora- 
tie  gross 
g  of  the  Cemetery  to  1876  were  »160,000.  No 


..      iaringi 

Pjuiy,  and  having  the  by  laws  printed  thereon. 
The  gross  receipts  from  the  time  of  the  open- 
ing of  the  Cemetery  to  1876  were  »160,000.  No 
■tock  was  ever  issued  as  provided  In  the  charter. 
No  taxes  were  ever  paid  on  any  part  of  tbe 
fdnety  acres.  At  different  times  from  1871  to 
410 


1876,  t 


lies  were  assessed  or  proposed  to  be  as- 
hy the  municipal  authontJes,  upon  The 
Elxty  acres  which  had  not  l>een  improved.  But 
Close  and  Clendenin.  by  representing  to  the  as- 
sessors and  collector  that  the  whole  tract  had 
been  dedieaied  to  burial  purpoeesin  accordance 
with  the  charter,  and  by  eihibilinc  to  tlicm  the 
charter  and  the  pamphlet  coutaining  ibe  ac- 
count of  the  dedicaiion,  Induoed  them  to  recog- 
nize tbe  exemption  of  the  whole  tract  frcm  tax- 
On  the  28th  of  February, 1877  .CongreMpaesed 
an  Act,  amending  tbe  Act  of  tbe  2'th  of  July, 
1854;  changing  the  name  of  the  Corporation  to 
"The  Olenwood  Cemetery;"  providing  rhntits 
property  and  affairs  should  be  under  the  con- 
trol of  a  board  of  Ave  trustees,  any  tliree  of 
whom  should  be  a  quorum,  to  be  elected  annu- 
ally, "  three  by  the  proprietors  of  lota  in  faid 
t'euieterj-  '(cacn  to  ie  "eniitled  to  one  vole  for 
each  lot  owned  by  him  in  good  failh,  upon 
M'hich  n  burial  has  been  made")  "  and  two  by 
the  original  praprielois,"  and  to  have  authority 
to  fill  temporary  vacancies  in  tbe  board;  that 
these  ti-ustees  should  so  conduct  Ibc  affairs  of 
the  Cemetery  "As  lo  secure  the  equitable  riglits 
of  each  and  every  person  having  in  suy  way 
any  vested  Interest  In  the  said  Cemeleiy;  and 


trici  of  Columbia  for  any  disregard  of  Ibe  rights 
or  interests  of  any  person  wbalsoever;"  that 
"The  words  'the  proprietors,' where  they  cctui 
in  the  original  Act  of  incorporation  hereby 
amended,  shall  he  interpreted  and  construed  to 
mean  and  shall  signify  Ihe  proprielora  of  Iota  in 
said  Cemetery,  and  which  is  hereby  now  de- 
clared by  this  amendment  to  be  the  true  inlenf 
and  meaning  of  said  words;"  and  that,  of  the 
gross  receipts  arising  "from  the  sale  r{  ids 
hereafter  sold  of  the  ground  now  dedicated  lo 
burial  purposes,"  one  fourth  ahould  be  annual- 
ly paid  by  the  trustees  to  the  original  propria 
tors,  and  the  rest  be  devoted  to  tbe  improve  [4TB1 
ment  and  roeinlcnance  of  the  Cemetery.  10 
Stat,  at  L.,266. 

Pursuant  to  (his  Act,  theownersof  lots  chose 
thi'ee  trustees,  who,  on  the  refusal  of  Close  to 
recognize  the  Corporation  ns  existing,  or  lo  ap- 
point two  other  trustees,  filled  tip  tbe  vacan- 
cies In  tbe  bosrd  end,  on  Ibe  refusal  of  Close 
and  of  Clendenin,  as  bis  agent,  to  deliver  \>]f 
possession  to  them,  filed  thL  bill  to  compel  n 
conveyance  of  the  legal  title  and  a  delivery  o< 
possession  of  the  whole  tract,  and  an  sccouni 
of  the  proceeds  of  any  lots  sold  since  the  organ- 
ization under  the  Act  of  1877. 

The  defenses  set  up  by  Close  and  Clendenin, 
in  thelranswers  end  at  tlie  argument,  are,  thai 
there  never  was  any  acceptance  of  the  Act  of 
1854,  or  formal  organization  of  the  Corporation 
under  it,  but  tbe  properly  remained  the  private 
property  of  Close,  except  such  lots  as  had  been 
sola,  for  which  he  was  ready  to  give  a  legal 
title  to  the  holders ;  that  the  Act  of  1877  was 
unconstitutional  and  void,  as  depriving  him  of 
his  property  without  adequate  compensation; 
and  that  no  part  of  theslxty  acres  not  Inclosed 
was  ever  dedicated  to  the  purposes  of  a  ceme- 
tery in  such  A  way  as  to  ioieriere  with  bis  ab 
solute  control  over  it. 

After  Close  and  Clendenin  had  put  in  their 
answers,  Charles  Borcberllng  Sled  a  petition  to 
101  U.  & 
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be  admitted  u  a  defendant  to  the  bill,  alleging 
ttutl  he  had  been  appointed  receiver  under  a  de- 
cree for  eliniODj  rendered  in  a  suit  for  divorce 
tnvn^t  BgniDst  Close  by  his  wife  in  the  Court 
of  CuaaceTj  of  New  Jersey,  and  that,  in  obedi- 
ence to  an  order  of  that  court,  Close  had  exe- 
cuted to  him  as  Budi  receiver  an  assignment  of 
all  his  pergonal  estate,  the  rents  ana  proflta  of 
hia  real  estate,  and  "Bipeciallv  the  capital  stocic 
j|  the  Glenwood  Cemetery  in  Washington  in 
the  District  of  Columbia,  and  all  profits,  divi- 
dends or  other  moneva  to  me  coming  therefrom, 
or  from  any  office  uereof."  This  petition  of 
BorcherliDg  was  granted,  and  he  filed  an  an- 
swer to  the  original  bill,  setting  up  these  facts. 


He  alao  Bled  a  cross-bill,  praying  that  Cloee 
nj  the  dUeintbeCemelerrtouieConMiBl 
aod  Uut  the  Corporation  Issue  and  deliver  to 


Borcherlinc.as  receiver  as  aforeaaid.stodt 

•motmt  of  $100,000.  On  motion  of  Cloae  and 
Oendeoin,  the  court  afterwards  ordered  the 
[*73]  croflB-UII  of  Borcherling  to  be  stricken  from  die 
file*,  with  leave  to  him  to  applv  for  leave  to  file 
a  croe»-bilt.  He  never  appliecl  for  such  leave. 
But  the  Corporation  filed  a  General  retdlcation 
lo  the  anawera  of  Close,  Clendenin  and  Borcher 
lingi  proofs  were  taken,  and  the  case  was  heard 
and  decided  upon  the  merits. 

By  ibe  final  decree  of  the  court  below,  it  was 
adjudged  that  Close  convev  the  wbole  tract  of 
ninel;  acres  to  the  plaintiff  Corporation  in  fee 
aiiaple;  that  Close  and  Clenduibi  deliver  to  the 
plaintiff  all  books,  plana,  records  and  persunal 
property  belonging  to  or  used  in  connection 
Willi  iia  business,  and  be  perpetually  enjdined 
from  interferingwithorobetructlng  the  plaint- 
iff in  the  posspasion  and  manacemcut  of  the 
Cemetery;  and  the  court  being  nirtherof  opin- 
ion that  Close  was  entitied  to  t>e  compensated 
for  the  transfer  of  his  title  Id  tbe  land,  as  the 
original  proprietor  thereof,  and  that  the  pro- 
Titlon  made  for  this  object  by  the  Act  of  Con- 

ra  of  1877  was  an  equitable  adjustment  of 
rights  of  Close,  and  a  reasonable  compensa- 
tion for  hia  title  and  intereat  In  tbe  property, 
both  in  amountand  in  mode  of  payment, rej^rd 
being  had  to  the  needs  of  the  Cemetety.  it  was 
further  adjudged  that  the  plaintiff  annually 
herenftcr  account  for  and  pay  to  bim  or  bb  as- 
dgan  one  fourth  of  the  gross  receipts  from  sales 
to  be  made  of  lots  in  the  Cemetery  ;  and  that 
an  account  be  taken  of  his  receipts  from  the 
Cemetery  since  the  Act  of  IBTI  took  eflect,and 
that  he  be  charged  in  favor  of  the  plaintiff  with 
aU  sums,  over  and  above  one  fnurtn  of  the  gross 
receipts  from  saks  of  lots,  which  had  tieen  ap- 
plied to  his  own  use  and  not  properly  disbursed 

on  account  of  the  Cemetery,  and  that  h- 

the  coats  of  suit;  and  that  this  decree  b 
out  prejudice  to  the  claims  of  Borcher 
recdver  as  aforesaid. 

Prom  that  decree  appeals  have  been  taken 
aod  argned.  l^  Close  and  Clendenin  and  by 
BorcherliDg. 

Tbe  appeal  of  Borcherling  may  be  briefly 
disposed  of.  The  order  strlldng  hia  cross-biU 
froin  the  flies  reserved  leave  to  Cim  lo  apply  (o 
the  coart  for  leave  to  file  a  croea-bill.  He  never 
made  anv  sudt  sfipllcatioo,  but,  after  replics- 
tloD  Sled  lo  tbe  answers  of  himself  and  of  the 
other  defendants,  snffeted  proofo  to  be  taken 
iqwo  the  issues  BO  made  up,  and  the  case  top 
'*1  ceed  to  a  final  decree;  and  thefinal  decree  isi 
Seen  Otto. 


preaaed  to  be  made  without  prejudice  to  hli 
ri^ts  as  receiver.  Under  these  circumstances, 
ttwre  is  nothing  in  tbe  proceedings  of  the  court 
below  prejudicial  to  those  rigtits.  or  wttlch  en- 
tities him  to  a  reversal  of  the  final  decieeand  to 
a  reKipening  of  the  whole  case. 

Upon  the  merits  of  the  case  as  presented  liy 
the  appeal  of  Close  and  Clendenin,  it  will  be 
convenient  lo  consider  first  thequcstion  wheth- 
er, asauminK  that  the  charter  granted  by  Con- 
gress in  18M  must  be  held  to  have  been  du^ 
accepted  by  the  Corporation,  and  tbe  Coipor*- 
tion  to  have  been  Ic^lv  organized  under  it,  the 
Act  of  1877  is  within  tne  power  of  alteration, 
amendment  and  repeal,  reserved  to  Congress  in 
the  original  charter. 

The  terms  of  that  charter  show  that  it  was 
not  intended  to  create  a  mere  lood  company ,f  or 
the  exclusive  benefit  of  the  original  associates 
and  their  BuccessorH  boli'lng  shares  in  tbe  stock 
of  the  Corporation ;  but  that  tbe  oltinuUe  aod 
principal  object  was  to  establish  and  peitna> 
nently  maintain  a  Cemetery  for  the  burial  of 
tbe  dead,  which,  if  notastrictly  charitebleuse, 
is  in  some  aspects  a  pious  and  public  use,  and 
was  evidently  so  regarded  by  Congress.  U  the 
Corporation  were  lo  be  exclusively  a  private 
busfneas  corporation,  created  for  tbe  sole  beoe- 
Ql  of  the  original  asnociates  and  their  successors 
as  holders  of  slwre!!,  Congress  would  hardly 
liave  inserted  in  the  charter  the  provision  au- 
thorizing tbe  Corporation  to  rec^ve  gifts  and 
bequests  for  the  purpose  of  ornamenting  and 
improving  the  Cemetery,  or  the  provisions  ex- 
empting the  property  from  all  taxation,  and 
prohibiting  the  future  laying  out  of  any  ^Ulc 
•Bvs  through  It. 

At  first,  indeed,  the  whole  Immediate  benefit 


by  way  of  dividend,  o 


mentins  and  maintenance  of  the  Cemetery. 


land  for  its  ultimate  use  of  the  permanent  burial 
of  tbe  dead  would  increase,  and  Ihe  interest  of 
the  original  associates  would  diminish.  The 
profits  to  be  derived  from  the  sale  of  the  land  [4TS] 
would  cease,  as  to  eacbparcel,  as  soon  as  it  was 
BoH  for  a  barial  lot.  When  the  lots  were  all 
sold,  the  pecuniary  interest  of  the  associates  ot 
shareholders  would  disappear;  but  the  duty  to 
keep  up  tbe  Cemetery  would  remain,  and  the 
owners  of  lota  would  he  the  only  persona  hav- 
ing a  peculiar  interest  in  keeping  it  up.  The 
Corporation,  in  short,  was  established  to  eecu;« 
and  maintain,  not  merely  the  right  of  sale,  but 
the  right  of  burial,  and  was  the  representative, 
not  only  of  the  original  proprietors  of  the  land, 
but  also  of  the  subsequent  purctiaaers  of  lota 

At  Oie  Iwginning,  before  any  lots  were  sold, 
the  ownere  of  aharea,  divided  among  the  pro- 


prietors according  to  their  respective  inlerests, 
would,  neceeearily,  be  the  only  persons  con- 
cerned, or  who  could  elect  the  officers  of  the 


Corporation  and  managers  of  the  Cemeten. 
But  with  the  padual  change  of  interest,  reeult- 
ing  from  tbe  sale  of  lota,  it  was  in  full  accord 
wUh  the  provisic»ia  of  the  charter,  and  best  tend- 


ed to  carry  out  the  m 


in  purpose  of  permanently 
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mnintalnlng  b  cemeteiT  for  the  burial  of  tbe 
dead,  that  Uie  holders  of  lota  abould  lake  part 
Id  tbe  dectioii  and  so  have  a  voice  in  tbe  man- 
agement. 

After  the  Cemetery  had  been  laid  out,  iiii- 
proTed  aad  used  for  tbe  burial  of  the  dead  for 


tborize  tbe  owners  in  good  faltb  at  lota  upon 
which  burials  had  been  made,  to  elect  a  major' 
Ity  of  tbe  trustees,  in  whom  abould  be  veiited 


penoDH  Imviiig  any  Tested  interest  therein;  and 
to  provide  tbit  a  portion  only  of  tbe  receipts 
arl^g  from  the  future  sale  of  loU  should  be 

Said  to  the  original  proprietors,  and  the  rest  be 
evoted  to  the  improvement  and  maintenance 
of  the  Cemetery.  Every  legialative  Act  is  to  be 
presumed  to  be  a  constitutional  exeicise  of  legis- 
lative power  until  the  contrary  is  cle&rlv  eslab' 
Ilsbed;  and  there  is  nothing  in  tbe  record  before 
us  to  show  that  tbe  proportion  of  one  fourth  of 
the  grosB  receipts  from  future  sales  of  lots, 
wblch  Is  flud  by  tbe  Act  of  Conmss  of  1877 
and  by  tbe  decree  of  the  court  below,  as  a  com- 
pensation for  the  title  and  Interest  of  the  origi- 
nal {ffoprietora  and  associsles,  is  not  a  reason- 
able one. 
[4TB1  It  follows  that  tbe  Act  of  Congress  of  1877 
must  bedeemedconatltutlonai  ana  valid, wittiin 
tbe  principle  affirmed  by  this  court  in  the  case 
of  The  HAyoke  Dam,  tbat  a  power  reserved  to 
the  Legislature  to  alter,  amend  or  repeal  a  char- 
ter authorizes  it  to  moke  any  olterBtiou  or 
amendment  of  a  charter  granted  subject  to  it, 
which  will  not  defeat  or  substautially  impair 
the  object  of  the  grant,  or  any  rights  vestod  un- 
der it,  and  which  tlie  Legidature  may  deem 
necesaary,  to  secure  either  that  object  or  any 
public  nght.  Comrt.  on  Inland  FUkeria  v. 
Water  Potner  Co..  104  Mass..  448,  451;  Uaiyolai 


JatHce  in  deliverlD?  tbe  opinion  of  the  courtin 
the  Sinking  Fund  Catei,  "  It  is  not  only  their 


ministration  of  the  affairs  of  tbe  corporation, 
appropriate  to  their  own  use  tliat  which  Id 
equity  belongs  to  others."  99  11.  8.,  700,725 
[XXV.,496,G0S1. 

Tbe  question  tnen  recurs  whether,  as  against 
Close,  the  Corporation  must  be  held  to  have 
been  duly  organized  under  the  Act  of  Congress 
of  1854. 

Upon  this  question  the  fads  are  these:  Close 
knew  that  the  Act  of  incorporation  hod  been 
granted  by  Congress.  In  which  be  was  named 
IS  one  of  tbeoridnal  associates;  tbaltlieCemc- 


terr  bad  licen  dSicoted  and  set  apart  by  public 
religious  ceremonies  for  the  burial  of  the  dead; 
that  a  pamphlet  liod  been  publiabcd,  conlirining 
h  full  account  of  those  ceremonies,  tbe  names 
of  a  full  board  of  officers,  including  himself  as 
president  and  one  of  the  managers,  and  Clen- 
denin  as  superintendent,  and  a  codeof  by-iawa, 
by  tbe  very  first  of  which  all  lots  were  to  be 
Md  In  pursuance  of  the  Act  of  incorporation 
and  to  be  used  for  the  purposes  of  sepulture 
alone.  With  full  knowledge  of  these  facts, 
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Cloee,  for  more  than  twenty  yearn,  exercised 
through  Clendenin  the  sole  management  of  the 
Cemetery,  and  issued  deeds  and  certificates  of 
biuial  lots  to  the  number  of  more  than  two 
thousand,  bearing  the  corporate  seal,  snd  bis 
own  signature  as  president  of  the  Corporation, 
and  having  the  by-lawa  printed  on  them.  Beicg 
himself  the  owner  of  the  whole  land,  he  dealt 
with  it  in  all  respects  as  if  it  belonged  1o  the 
Corporation,  and  so  represented  it  to  the  pur-  [4TT 
chasers  of  lota.  Aa  no  other  person  owned  any 
part  of  the  land  or  was  entitled  to  a  share  in 
Itie  Corporation,  the  fact  that  no  stock  has  been 
issued  or  divided  is  immaterial. 

One  who  deals  with  a  corporation  as  existing 
in  fad  is  estopped  to  deny  as  against  the  coipo- 
ration  that  it  has  been  legally  organized.  Acd 
in  a  court  of  equitv,  at  least,  the  owner  of  land. 
who  stands  by  and  sees  it  conveyed  as  belong- 
lor  to  another,  cannot  afterwards  set  up  Ms  owp 
Ittle  against  the  grantee.  The  present  case  is 
yet  stronger.  Close  did  not  merely  deal  wilb 
the  Corporation,  and  permit  tbe  Corporation 
to  convey  parts  of  bis  land  to  purchasers  cf  lots. 
But  he  himself  assumed  to  act  as  tbe  Corporar 
tion,  and  himself  mode  tbe  conveyance  and  tbe 
accompanying  representations  to  every  pur- 
cliBser. 

By  his  nets  be  represented  to  the  puicba» 
ers  of  lots  that  the  Cemetery  had  been  created 
and  the  land  was  owned  by  the  Corporation 
under  the  charter  of  1854,  and,  as  a  neces- 
Baiy  consequence,  that  the  Corporation  and  all 
rights  derived  from  tt.  were  subject  to  tbe  pro- 
visions  of  that  charter,  including  the  reserva- 
tion to  Congress  of  the  power  of  alteration, 
amendment  or  repeal.  It  Is  upon  these  repre- 
sentations that  tbe  purchasers  of  lots  have  ac- 
quired their  title  and  have  parted  with  their 
money;  and  the  Coiporation.  whose  existence 
he,  at  least,  cannot  denv,  has  tbe  right  and  tbe 
duty,  as  tbe  representative  and  In  behalf  of  all 
the  purchasers  of  lots,  to  enforce  against  bim 
the  obligation  which  he  iias  tberebjr  assumed. 
He  holds  the  fee  of  tbe  Cemetery  m  irui.i  for 
the  Corporation,  and  is  entitled  to  nothing,  as 
against  the  Corporation  and  those  whom  it  rep- 
resents, but  sucn  compensation  for  bis  interest 
aa  original  proprietor  or  stockholder,  as  is  con- 
sistent with  the  state  of  things  which  he  baa 
represented  to  exist. 

It  is  argued  by  tbe  learned  counsel  for  the  ap- 
pellants that  the  estoppel  and  the  obligation  ot 


ment  appears  to  us  to  be  fuUy  met  and  an< 
awered  in  the  able  and  thorough  opinion  of  the 
court  below,  delivered  by  Mr.  Jntlxct  Cox,wbo 
says:  "  It  was  held  out  to  the  lot  holdera,  itot 
only  that  tbe  ground  Immediately  available  for 
burial  should  remain  set  apart  for  that  object,  [4TS] 
but  that  the  Cemetery  should  be  forever  un- 
der the  prolectioD  of  a  perpetual  corporation, 
charged  with  the  duty  of  laying  out  and  orna- 
menting the  grounds,  capable  of  receiving  gifta 
and  bequests,  and  empowered  to  make  by-laws 
for  tbe  regulation  of  uie  affairs  of  the  Corpora- 
tion; and  the  whole  property  was  described  as 
dedicated  to  the  purposes  of  the  Cemeteiy,  not 
necessarily  that  tbe  whole  should  be  Idd  out  into 
lots,  but  that  it  should  all  belong  to  the  Insti- 
tution and  be  available  for  Its  general  objects. 
Ibis  was  not  to  be  a  mere  graveyard  In  whlcb 
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«BCh  lot  bolder  acquired  a  piece  of  ground  In 
which  to  bur;  his  dead,  and  at  tbe  sune  time 
become  cbai^eable  with  the  sole  care  of  his  por- 
ticuUr  lot;  but  the  lot  boldcra  themselTee  be- 


.  o  the  fnstitution  ai  an  enUretj,  . 
the  perpetual  pretwrratlon  of  the  CemelOT;  u 
•n  omuneDtal  and  convenient  place  for  Inter- 
ment and  for  reaort  bf  the  relatives  of  the  de*d." 
eiemiiood  OmtOerv  t.  Cte*e,  7  WaahiDston  Law 
Bi^.,  214,  S18. 
Detnt  o^mtd. 
Ibuecopy.  Tot; 

Jamea  U.  HoKmum?,  Oerk,  Sup.  Oooit,  C.  B. 


[W]    OREEN  BAY  AND  HIHNBSOTA   RAII^ 
ROAD  COMPANY,  Piff.  in  Brr., 

UNION  STEAMBOAT  COMPANY. 

(SeoS.  C  IT  Otto,  9B-I(H.) 

Awer   of  railroad  eomfxiny  to  eontraet  m'M 


•A  raUroad  oorpontloa,  wboae  lallroad  axtenda 
tenm  the  State  of  Wteondn  trom  I^ke  I"  ' ' 

u>  the  UimUmippi  BiTer.  and  which  la  authi . 

tu  charter  to  mate  *%uch  oontracta  with  anj  other 

poaon  or  oorwnattoD  whatK "■ 

i»*i(  of  tta  rauioad  and  the 

t  of  the  oorporaUoQ  and  Ote  oooductot  Ita 
n  mar  In  the  JudcmoDt  ""  ""  " — '"~  "" 


ama  oompanj,  wnoae  loaa  ler- 
•n  ehoie  at  Lake  Michigan,  "A» 
run  their  roads  In  oonneoUon 
ch  manner  at  Uter  shall  deem 

b-lntenrt,"and'%bulld,oon- 

nriMst  and  run,  as  i»rt  of  Ha  oorporate  propefty. 
such  nnmher  of  steamboala  or  TtMCls  as  tber  mar 
A>«n  I  ■'■■■■— 'j'taidlltetBlhetriwlnMi<ipiM*««™ 
w  ocoiiiaiilM:*'  and  also 

-"•-•sorTBrntoryof  tht. . 

'•ct  or  prlvlwna  applicable 
M  and  uopertjt  by  rallwar 
ste  or^nttlnr;"  hia  the 

— Ins  paNmsws 

■niaUroadandb 


of  auoh  oooqanr  or . _^ 

eept  from  anr  other  Stale  or  Territory  of  the  Unltad 
BiBtcB.  and  uae,  aaj  powect  i '■■" ■._,..- 


the  BUteof  New  York,  br ' 
the  ttroas  ramlnn  of  caob 
amount  to  «  oer&tD  anm. 


to  an  ac>«ement  with  the  prmtrle- 
■ inning,  by^  way  ot  tlie_Oreat 


boat  for  two  Tcan  ihall 


L  BtaleafortbeWeatcm  District  of  Wlaconslii. 
The  hialorr  and  facta  of  the  case  are  suffl- 
dently  stated!  bj  the  court. 

JTssart.  Walter  Cimaatoa  lAmed  and  B. 
"  '         '.  for  plaintitf  in  error. 

r.Zdwb.  for  defendant  in  error. 

Jfr.  JiUHot  QvKg  delivered  the  opinion  of 
the  couit: 

This  is  an  action  brouj^t  by  the  Union  Steam- 
boat Company,  a  Corporation  established  by  the 
laws  of  the  State  of  New  York  at  Buffalo  bi 
that  Stale,  against  the  Green  Bay  and  Minne- 
■ota  Railroad  Company,  a  Corporation  estnb- 
Uabed  by  ttae  laws  of  the  SUte  of  Wisconsin, 
and  haViDg  its  principal  place  of  business  in  this 
State. 

The  declaration  aUeges  that  tbedefendant  was 


charted  in  1808,  and  was  organited  to  coastnict 
and  operate  a  railroad  across  the  State  of  Wis- 
consin east  and  west  fmn  the  City  of  Green 
Bay  to  the  MissiBsippi  River,  and  ita  road  was 
buUt  and  actually  opened  for  business  In  De- 
cember.lSTS;  that  "It  became  important  for  said 
defendant  to  make  arrsngemenu,  in  r^ard  to 
the  butipose  of  cartTing  poisennrs  and^vight  [gei 
canied  eaatwardlv  over  Its  rou  and  destined 
for  points  east  of  said  City  of  Green  Bay  and 
out  of  the  State,  for  their  transportation  east,  as 
well  as  to  secure  business  of  cairjlDg  passengers 
and  freight  arriving  at  or  being  moved  west  by 
way  of  the  defendant's  route  and  railway  /'  and 
on  the  9th  of  September,  IBT8,  the  plabi  tiff  and 
defendant  entered  into  a  contract  under  seal, 
wfiereby,  in  consideration  that  the  plaintiff 
would,  during  the  season  of  navigation  In  187 
and  in  1877,  run  between  Buffaki  and  Oreen 
Bay,  bv  the  wav  of  the  Great  Lakes,  and  touch- 
ing at  fnlemediale  pr^-  


e  ports,  twoeteampropellers, 
the  plaintUf,  for  the  purpose 
nigen  and  freight  to  and  li 


then  belonging  to  the  plaintUf,  for  the  purpose 
of  canidng  passeogen  and  freight  to  and  from 
Green  Bay,  In  connectloQ  with  the  defendant's 


isilwav  and  business  and  docks  at  that  place, 
the  defendant  duly  undertook  and  guarantied 
to  the  plaintiff  that  the  gross  earnings  of  each 
propeller  In  such  buainess  should  be  for  each  of 
(he  two  years  the  sum  of  (4S.000  at  least ;  and 
that  If  it  should  be  less,  the  defendant  wtmld 
pay  the  difference  to  the  plaintiff  on  or  before 
the  fliBt  of  January  next  succeeding  the  close  of 
navigation  in  each  year. 

The  plaintiff  fur^er  allies  that  It  duly  put 
the  propellers  on  the  route  and  kept  them  run- 


.  during  the  seasons  of  187S  and  1877,  and 
in  all  respecte  duly  performed  all  the  conditions 
of  the  contract  on  its  part ;  that  tbe  gross  earn- 
ings of  each  propeUer  for  each  season  fell  short 
of  the  amount  guarantied  by  a  certain  sum 
named,  which  thereupon  became  due  and  pay- 
able to  the  plaintiff  from  the  defendant,  accord- 
ing to  the  contract,  on  the  flnt  of  January  fol- 
lowing, and  that  the  two  Corporatio 


make  the 

The  answer  denies  that  the  defendant  was  so 
impowered,  and  avers  that  it  has  no  informa- 
tion or  knowledge  sufOclent  to  form  a  belief  as 
to  whether  the  plaintiff  was  ao  empoweied;  ad- 
mits the  making  of  the  contract  stated  in  the 
declsration,  and  sets  forth  other  provisions  of 
that  contract,  with  which  it  alleges  that  the 
plaintiff  had  not  complied.  The  plaintiff  flied 
a  replIcHtion  denying  the  allegations  of  the  an- 
swer. Upon  a  tnal  iu  June.  1878.  a  verdict  was  , ,  -w,, 
returned  for  Ihe  pUintiff  for  «78,876.13,  and  ^*""J 
Judgment  rendered  thereon,  and  the  defendant 
sued  out  this  writ  of  error. 

No  bill  of  exceptions  having  been  seasonably 
tendered,  the  only  question  presented  by  the  rec- 
ord Is.  whether,  under  Ihe  general  laws  of  the 
State  of  WlHConsln,  and  tbedefeudant'a  charier, 
which  by  those  laws  (as  existing  at  tbe  tlmesof 
''  e  granting  of  the  charter,  and  of  thetriali  R. 

of  1858,  cb.  5,  sec.  2)  was  declared  to  be  a  pub- 
lic Act,  the  contract  sued  on,  as  set  forth  In  the 
declaroUoD  and  admitted  in  Uie  answer,  la  vitra 
re*  of  the  defendant  Corporation. 

The  general  doctiiiw  upon  this  subject  is  now 
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veUaettled.  The  charter  of  ftcorpoTSIioD.  read 
in  connection  irlth  the  general  laws  applicable 
to  it,  is  the  measure  of  lis  powers,  and  a  con- 
tract manifestly  beyond  those  powers  will  not 
sustain  an  action  e^insttbe  corporation.  But 
whatever,  under  the  cliaiter  and  other  general 
laws,  reasonably  construed,  may  fairly  be  re- 
garded as  incidental  to  the  objects  for  which  the 
corporation  la  created,  is  not  to  be  taken  as  pro- 
hibited. Tliomai  V.  K.  R.  Co.,  101  U.  B.,  71 
[XXV.,  850]'  Att^Qea.  t.  R.  (ki.,  B  App.  Cm., 
473;  Daviit.  R.  R.  Co.,  181  Mbsb.,  258. 

The  railroad  of  this  Corporation  extends 
across  the  State  of  Wisconsin  from  its  eastern 
bomtdary  on  Lake  Michigan  to  the  Missistdppi 
River;  and  its  charter  empoweni  the  directors4o 
make  such  agreements  with  any  person  or  cor- 
poration whatsoever  "As  the  construction  of 
their  railroad  or  its  management  and  the  con- 
venience and  interest  of  the  company  and  the 
conduct  of  Its  affairs  may  In  their  Judgment  re- 
quire." Priv.  L.  Wis.  leae,  ch.  MO.  sec.  7.  It 
was  within  the  powers  of  the  Corporation,  as 
incidental  to  its  own  proper  bu^eas,  to  agree 
to  transport  us  a  carrier,  over  connecting  rail- 
road ana  steamboat  lines,  passengers  and  ueight 
intrusted  to  It  for  carriage  over  ila  own  line. 
B.  Co.  V.  MeCarthn.  M  U.  8..  asSfXXIV.,  683], 
Tbe  general  laws  of  Wisconsin,  In  force  at  the 
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i  with  any  railroad  company,  whose 
road  lermiiiBtes  on  the  eastern  shore  of  Lake 
Michigan  within  the  Stale  of  Michigan,   "As 
.  will  enable  said  companies  to  run  their  ro*d8  in 

■  '*"  I  cnnoection  with  each  other  In  such  manner  as 
they  shall  deem  most  beneficial  to  their  in- 
terest," and  "to  build,  construct  and  run,  as  a 
part  of  Iheir  corporate  property,  such  number 
of  ateamboatB  or  vessels  as  they  may  deem  nec- 
essary to  facilitate  the  business  operations  of 
such  company  or  companies."  Gen.  L.  Wis., 
1863,  cb.  73.  And  by  the  general  railroad  Act 
of  1872,  "Any  railroad  company,  heretofore  or 
bercalter  incorporated  by  or  under  the  laws  of 
this  State,  may  exercise  all  its  rights,  franchises 
and  privileges  in  any  other  State  orTerriWry  of 
the  United  States,  under  and  subject  to  tbe  laws 
of  tbe  Slate  or  Territorv  where  it  may  eierciee, 
or  attempt  to  exercise,  the  same,  and  may  accept 
from  any  other  State  or  Territory,  and  use,  any 
additional  or  other  powers  or  privHeges  appli- 
cable to  the  carrying  of  persona  ana  propoty 
by  railway  or  steamboat  in  said  Stato  or  Tem- 
tory,  or  otherwise  applicable  to  tbe  doings  of 
said  company  in  said  Stato  or  Territory."  Qen. 
L.  Wis.,  18^,  ch.  lOe,  sec.  01. 

These  statutes  show  that  the  Legislature  of 
Wiaconsin,  recognizing  tbe  fact  that,  from  the 
geographical  situation  of  the  State,  the  railroads 
which  traverse  It  from  east  to  west  form  part  of 
a  line  of  transportation  extending  across  the  coD- 
tlnent.  Intended  to  confer  upon  the  corporations 
owning  such  n^lraads  very  large  poweis  of  con- 
tracting with  other  corporations  owning  rail- 
roads or  Bteamboala,  whose  course  includes  con- 
necting parts  of  the  same  great  line  of  transpor- 
tation. 

To  build  and  run,  as  part  of  the  defendant's 
corporate  property,  micb  number  of  iteamboata 
on  Lake  Michigan  as  It  mightdeem  necessaiyto 
facilitate  its  biuineas,  would  be  within  tiiepow- 
^  ezpreHly  conferred  by  the  Statute  of  1S08; 
414 


and  we  are  of  opinion  that,  taUng  into  coniid- 
entioo  all  the  statutes  above  quoted,  It  was 
equally  wittun  Its  corporate  powers  to  hire, 
either  by  the  trip  or  by  the  season,  steamboats 
belonging  to  others,  running  from  its  eastern 
terminus  along  theQreat  Lakes  eastward;  or  to 
employ  such  Bleamboats  to  carry  passengers  and 
freight,  in  couiection  with  its  own  railroad  and 
buaiuess,  under  an  agreement  bv  which  it  guar- 
antied Co  the  proprietors  of  the  boats  that  their 
gross  earnings  for  the  season  should  not  fall  be- 
low a  certain  sum. 

There  Is,  therefore,  nothing  In  the  record  be-  [109 
fore  us  to  show  uat  the  agreement  sued  on  was 
beyond  the  corporate  powers  of  this  Railroad 
Company. 

Judgment  i^lrmed. 

True  copy.    Test : 

Jama  H.  KoEeniier,  Clert.  Bi^  Court,  U.  a. 
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CITY  OP  PLATTSMOUTH. 

(See  8.  C,  IT  Otto,  608-580.) 

Liniit  on  mtinieiixU  poutr — ttatvU  eot^ilrmiitg 

bond* — (ttt)  to  ttatuU — tnhat  i»  niffirient — 

bondi  of  a  city. 

1.  Dnderthe  power  oonfemd  upon  a  munictpa] 
IkmIt,  to  borrow  jaaavf  for  an;  puipoae  trlthln  Its 

dtocreHonwttboutrofereOMWanrlunllini 

It  cannot  borrow  tt~  -     """ "  " ' 
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n  ot  a  hirh 
MS  the  sub- 
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pr  ERROR  to  the  Circuit  Court  of  the  United 
1  States  for  the  District  of  Nebraska. 
The  history  and  facta  fully  appear  in  the 

Statement  of  the  case  by  Mr.  Juttice  Kat- 
tlMwa: 

The  plaintiff  In  error,  who  was  pJalntltt  be- 
low, sought  to  recover,  in  an  action  at  law,  the 
amount  of  certain  overdue  interest  conpona 
upon  bonds  issued  by  the  defendant,  dated  Oc- 
tober 1, 1673.  Each  bond  contains  a  recital  that 
it  "  la  one  of  a  series  of  twenty-five  of  like 
tenor,  dale  and  amount,  issued  In  pursuance  of 
the  orden  of  the  city  councfl  of  the  City  of 
Plattsmouth,  In  the  Stale  of  Nebraska,  for  the 
construction  of  a  high-school  building  in  saU 
City,  authorized  by  a  vote  of  the  legal  voters  of 
said  City  of  Plattsmouth,  and  in  compliance 
with  the  laws  erf  the  Stale  of  Netsaaka,  and  for 
107  U.  S, 
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the  pajmeDt  of  which  Uie  good  faith,  property 
•nd  eSectt  of  said  City  are  hereby  pledged." 

It  is  alleged  and  not  denied  that  these  hoods 
were  issued  for  the  purpose  of  constructing  a 
high-school  building  in  the  City  of  Plattsmomh; 
llul  the  City  Bold  them,  aud  tbelrproceeds  were 
vwd  lo  construct  such  building;  tout  such  hiiild- 
iog  U  now  in  actual  use  by  the  City,  and  that 
(lie  City  paid  latereat  on  the  bonds  for  four 

(In  tlic  trial,  the  plaintilT  proved  that  be 
Higi  bouirlil  the  entire  issue  of  the  bonds  for  full 
l^'  TaEut.  without  notice  of  any  informality  in  their 
iiuic.  There  was  do  evidence  offered  in  defense, 
and  Ihe  court  instructed  the  juiy  t^  find  a  ver- 
dict for  the  defendant,  to  which  the  plaintijf 
excepted,  and  for  the  Sieged  error  in  this  rul- 
ini,  Ihe  judgment  rendered  upon  the  verdict 
in  favor  of  the  defendant  in  error,  is  now  sought 
to  lie  reversed. 

This  jud^ent  rests  upon  the  assumption  that 
the  bonds  in  question  are  void,  and  this  de- 
pends on  these  two  propositions:  first,  that,  nl 
the  time  ihey  were  issued,  there  was  no  law 
which  authorized  them;  and,  second,  that  cer- 
tain Acts  of  the  Legislature  of  Nebraska,  sub- 
sequently passed,  purporting  to  validate  them, 
are  themselves  void. 

The  legislation  bearing  upon  Ihe  question  ap- 
pears to  be  as  follows: 

The  City  of  Plattsmouth  was  originally  or^ 
ganized  as  a  municipal  corporation  under  that 
name,  by  a  special  Act  of  the  Legislature  of 
Nebraska,  while  it  was  under  a  territorial  gov- 
ernment, March  14, 1855.  That  Act  created  the 
City  a  body  corporate  witli  all  the  powers  and 
altributesofamunicipal  corporation.  The  41st 
KCtion  was  as  follows: 

"  The  council  is  authorized  to  borrow  money 
for  any  ohject  in  their  discretion,  if  at  a  re^- 
Inrlv  notified  meeting,  under  a  notice  statmg 
disclnctly  the  nature  and  object  of  the  loan,  and 
the  amount  thereof  as  nearly  as  practicable,  the 
voters  of  the  City  may  determine  in  favor  of 
the  loan  hy  a  majoritv  of  two  thirds  of  the 
legnl  voters  at  the  saia  election,  and  the  said 
loan  can  in  no  case  be  diverted  from  the  speci- 
fled  ohject." 

The  territorial  Legislature  in  18ST  (Territorial 
L„  1867,  p.  86)  also  passed  "An  Act  to  Author- 
iie  the  Common  Council  of  the  City  of  Platts- 
mouth to  Raise  Money  Enough  to  Erect  a  Cen- 
tml  or  High-School  Building  and  for  Other 
Purposes." 

So  much  of  that  Act  as  is  material  here  is 
contained  in  the  following: 

"Sec.  1.  Ba  it  enacted  by  Oie  CouneU  and 
thuie  qf  Jleprfmilativu  of  the  TerritoTg  ofXc- 
bratka.  That  the  mayor  and  common  council 


bouse  fund 

mou  council  shall  perform  all  tbe  duties  of  such 
commissioners,  and  shall  possess  all  Ihe  rights, 
powers  and  authority,  and  be  subject  to  the 
same  restraints  of  township  tjoards  of  educa- 
tioQ,  for  the  purpose  of  raising  money  required 
If.  for  erecting,  purchasing  and  leasing  school- 
'  houses  and  procuring  sites  therefor,  and  the 
fitting  np  and  furnishing  thereof." 

"  Bee.  4.  All  common,  graded  and  central 
Khoola  oimnlzed  within  the  City  of  Platts- 
mouth shall  be  public  ud  free  to  all  chUdren 
to  IT  Otto. 


residing  within  the  City.  And  the  common 
council,  by  a  voto  of  the  majority  of  all  the 
council  elected,  are  hereby  authorized  to  in- 
clude in  the  general  annual  city  tax  list  such 
additional  sum  as  in  their  opinion,  with  the 
public  school  moneys  for  the  year,  will  be  suf- 
flcient  to  support  the  school  system  of  said  City. 

Sec.  0.  The  common  council  shall  have 
power  and  it  shall  be  the  duty: 

Firei.  To  designate  and  purcbase  or  lease  in 
said  city  all  necessary  sites  for  scboolhouaea 
therein,  and  to  improve  and  fence  the  same,  sa 
to  them  shall  appear  suitable  and  proper. 

Third.  To  make  such  by-laws  and  regula- 
tions as  they  may  deem  necessary  for  the  proper 
security  and  preservation  of  the  schoolhouses 
and  other  property  owned  hy  the  City  for  school 
purposes. 

"Sec.  7,  Themayorand  commoncouncllare 
hereby  authorized  and  directed  to  raise  by  loan 
In  anticipation  of  the  taxes,  when  deemed  nec- 
essary, moneys  not  exceeding  in  the  segregate, 
(15,1X10,  required  for  erecting,  purcbasiDg,  or 
leasing  schoolhousea  and  procuring  dtes  there- 
Sec.  8,  That,  forthepurposeof  effectingsucta 
loan,  Ihe  mayor  and  common  coundl  are  au- 
thorized to  issue  the  bonds  of  said  City,  under 
the  seal  of  the  said  City,  to  the  amount  of 
$15,000,  and  no  more,  and  bearing  interest  at  a 
rate  not  exceeding  10  per  centum  per  annum, 
redeemable  in  one,  two,  three,  four,  five  and 
six  years." 

"Sec.  IT.  Thetiileof  all  schoolhouses,  sites, 
lots,  furniture,  and  all  other  school  property, 
shall  be  vested  in  the  City  of  Plattsmouth." 

"Sec.  20.<  The  general  school  laws  of  this 
Territory  in  force  at  the  time  of  the  passage  of 
this  Act,  shall,  so  far  as  the  same  are  applica- 
ble, be  taken  and  construed  as  part  of  this  Act." 
Territorial  Laws,  1867,  p.  38. 

The  Constitution  of  Nebraska,  which  took 
effect  March  1.  l86T.soon  after  the  passage  of 
the  foregoing  Act,  provided  in  article  1,  section 
la.  that  "It  shall  lie  the  duty  of  the  Legislature 
to  paxs  suitable  taws  to  encourage  schools  and 
the  means  of  instruction."  Section  1,  article  8,  ,.•11 
declared  that  "The  Legislature  shall  pass  no  l*^*! 
special  Act  conferring  corporate  powers."  Alxl 
section  4  of  the  same  article,  that  "The  Legiala- 
ture  shall  provide  for  the  organization  of  cities 
and  incorporated  villages  by  general  laws,  "etc. 

Immediately  after  the  admission  Into  the  Un- 
ion, of  the  State,  under  this  Constitution,  the 
Legislature  of  Nebraska  made  a  revision  of  Ita 

fencral school  laws  (Laws  Neb.,  1867,  pp.  102, 
10),  and  provided,  in  section  60  of  tlie  Act, 
that  "  Nothing  in  this  Act  shall  be  construed 
so  as  to  inlenere  with  or  abrogate  any  of  the 
rights,  privileges  and  immunities,  duties  or 
liabilities,  conferred  or  prescribed  by  special 
enactment  for  any  school  district  cotnpriied 
witliiu  any  Incorporated  city," 

And,  accordingly,  the  proTisiona  of  the  spe- 
cial school  Uw  of  1867  were  continued  in  force, 
and  were  in  substance  re-enacted  in  the  Act  of 
February  18,  1678,  "To  regulate  the  public 
schools  of  Plattsmouth  City  and  provide  means 
for  their  support." 

The  same  authority  to  borrow  money  and  to 
issue  bonds  therefor,  for  school  and  school- 
house  purposes,  and  subject  to  the  same  limita- 
tions, b  conferred  by  this  Act  aa  that  coatained 
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ia  tite  oriffhudiUtiiteiestricdiig  Uie  amount  to 

Tbfl  original  dutiter  of  tbe  City  of  Platta- 
mouth  wu  nipenedtd  nnder  tbe  ConatitutioD 
by  ■  general  law  ornmlzliig  municipal  corpora- 
tioQB,  under  wUcfa  nattamoutb  became  a  dty 
of  the  aecond  tiaaa.  Thia  Act,  paaaed  March 
1.  1871(Law«,  Neb.,  Mil,  p.  H),  authorised  tbe 
(%y  "To  borrow  money  on  tbe  credit  of  the 
CtQ'  and  pledge  tbe  credit,  revenue,  and  public 
property  ot  tbe  City  for  the  payment  thereof," 
without  any  Hmit  aa  to  amount,  where  the  city 
coundl  woa  inetra^ted  to  do  bo  by  a  majority  of 
nil  the  Totee  caat  at  an  election  held  in  such  ciw 
for  that  purpose.  Gen.  Bta*a.  Neb.,  18T8,  p.  148. 

After  tbe  iuoe  of  the  booda  in  niit  the  Legls- 
latuieof  Nebraska  passed  UwfoUowliiK  Act: 
"An Actio  Ltgalite  th*  I^vinedingt  of  the  Oitf 

Oauneatftht  (Xfy ef  Jtattmumth,  in  Btfer- 

enet  to  the  Qnulrwitioa  <^a  High-Seheol  Bu&d- 

inff,  iiMdtoAuthorU»tlitCil)Oom»eatoCom- 

ptke  Iho  Satnt. 

"  Whortat,  At  a  session  of  the  d^  council  of 
the  d^  of  Plattsmouth,  County  of  Cass,  and 
r..,,  Btateof  Nebraska,  held  on  the  first  day  of  July, 
l^^*]  A.  D.  1873,  the  proposition  of  issuing  the  bonds 
of  said  City  to  the  amount  of  $25,000,  for  the 
purpoae  ol^  erecting  a  high-school  building, was 
submitted  to  the  voters  of  said  City;  and, 

"  Wbertat,  At  a  special  election  held  in  said 
City,  for  tbepnrpose  of  voting  on  said  proposi- 
tkui,  OD  tbe  m  day  ot  July,  1872,  a  majority 
of  the  votes  cut  were  In  favor  of  laaulng  said 
booda;  and, 

"W/iertat,  In  pursuance  of  said  submission 
and  vote,  tbe  dty  council  of  said  Oty  of  Platta- 
mouth  have  issued  and  sold  said  bonds,  and 
with  tbe  proceeda  thereof  have  proceeded  to  let 
the  contract  for  tbe  construction  and  coinpletion 
of  said  house,  and  have  appointed  C.  F.  Dris- 
coU  and  M.-L.  While  aupoialeodenia  of  the 
construction  of  tbe  same,  and  the  woikon  said 
building  has  commenced;  therefore, 

••Bett  enacted  by  the  Legittattire  of  tke  Slate 


"Section  1.  That  all  acta  tadraoceedings  of 
tbe  d^  council  of  said  City  of  Plattsmouth,  in 
relation  to  issuing  said  brads  and  letting  the 
contract  for  tbe  constructlcai  of  said  hlgh-achool 


building,  and  the  appointment  of  «dd  C.  F. 
DriKcdl  and  M.  L.  Wblte  to  aupertntend  the 
construction  of  the  same,  and  all  matters  and 
proceedlnncotoectedtberewltb,  which  may  in 
any  way  Aed  (he  validity  of  said  bonda,  or  of 
tbe  contract  for  the  construction  of  tbe  said 
Bchool-bonae,  be  and  the  tame  are  hereby  legal- 
ized, oonflrmed,  and  made  valid  in  law. 

8ectlon3.  AndbeitfurOerenaeted,  Thatthe 
dty  council  of  the  saia  City  of  Plattamontb  aie 
hereby  autboriied  and  empowered  to  proceed 
with  the  conKructloo  of  aaid  hlgb-«dK>ol  build- 
Ingnntnils  comjdetlon;  and  for  that  punwee 
shall  have  full  and  excluaive  control  of  all 
f  nnda  ivalixed  from  the  sale  of  bonds  issued 
by  the  said  City  of  Phttamootta  for  (hat  pur- 

Bectlon  8.  All  fund*  now  In  the  hands  of  tbe 
aald  dty  treasurer  of  tbe  said  City  of  Flatts- 
month,  which  have  been  created  by  the  sale  of 
the  bifrh'school  bonds  of  the  said  City,  shall  be 
applied  to  the  erection  of  said  high-school 
building,  and  shall  not  be  appropriated  or  di- 
verted to  other  use  or  purpose  whatever. 
41t 


Section  4  And  bi  U  fvrOur  tnaeted.  That 
the  right  and  title  of  the  said  City  of  Plattc- 
mouth  In  and  to  block  number  twenty-four  in 
said  City,  which  has  heretofore  been  platted 
and  designated  on  the  recorded  plat  of  aald 
City,  as  a  park,  and  dedicated  to  public  use, 
and  on  which  the  said  achod'Jiouae  la  bdng 
erected,  shall  vest  and  remain  In  the  said  Ci^ 
(rf  Plattsmouth  for  school  purpoaea,  and  tli» 
same  shall  be  held  exduMvety  for  saM  pur- 
Section  S.  This  Act  diall  take  effect  and  be 
in  force  from  and  after  Ita  paasage. 

Approved  February  16, 1878.'*^    Sees.  Iaws,   I 
18T8.  p.  72. 

Subaeqoenlly,  in  1676,  tbe  Legldature  passed 
another  statute,  eotttled  "  An  Act  to  Amend  an 
Act  to  Incorporate  CItlea  of  the  Second  Claae 
and  to  Define  thdr  Powers,  Approved  Kerdi 
1, 1871,  and  to  Legalise  Certain  Taxes  therein 
KentloQed." 
Tbe  te>t  of  the  Act  Is  as  follows : 
"Be  it  enacted  bg  tke  LegitlatHTC  qf  the  SbOf 
€f  Stbriuiea  : 

Sec.  1.  That  no  lax  heretofore  levied  in  any 
dty  of  the  second  class  shall  be  held  to  be  in- 
vaUd,  illegal  or  Irregular  because  the  same  waa 
not  levied  within  the  time  prescribed  by  the 
law  in  force  when  tbe  same  waa  to  levied  ;  nor 
on  account  of  any  mere  Irrmlarity  in  the  time 
or  manner  of  asiawiueat  of  property,  or  other 
irregularity  or  omission  not  affecting  the  equal- 
ity or  substantial  justice  of  audi  tux,  and  such 
taxes  shall  be  hiaerted  in  the  tax  list  and  shall 
be  collected  In  the  same  manner  as  other  gen- 
eral taxes  are. 

Bee.  a.  That  all  bonds  berel<dore  issued  by 
any  dty  of  the  second  class  in  good  Mth  for 
the  erection  of.  or  (o  procure  ue  means  for 
erecting,  a  bign-achool  building  within  sudt 


providing  therefor,  or  any  bonds  hereafter 
Mued  by<>acb  dty  in  excunge  for  any  auch 
bonds,'  snail  be  legal  and  valld ;  and  any  tax 
heretofore  or  hereafter  levied  to  pay  the  inter- 
eat  or  a  portion  of  tbe  prlndpal  Ot  any  auch 
bonds,  not  exceeding  five  mills  on  the  dollar 
valuation  of  the  taxable  property  In  the  dty  in 

year,  riiall  be  legal  and  vaUd. 

.  That  in  all  cases  in  which  dtlea  of 
tbe  second  class  have  coUeded  and  expended, 
forlheuaaand  benefit  of  such  dtles,  dtherln 
work*  of  Internal  ImproremeDt  or  otherwise, 
monm  collected  from  llcenMa  for  tbe  sale  of 
intoxfcatiiw  liquors,  sndi  exp^iditurea  are  here- 
l>y  declared  to  t>e  l^:nl,  and  the  same  is  hereby 
ratified  and  confirmed,  and  auch  ddes  of  the 
•ecottd  class  are  heteby  exonerated  from  any 
and  all  liability  thoefor. 
Sec  4.  This  Act  shaU  take  affed  and  be  fat 


Sec.  S 


187S,  p.  806. 
Mettn.  John  F.  IHllaa,  Wager  Smne, 

CTinIm  Br^,  Oto.  B.  Prilehea  toA  W^  wi 

WiUkire,  for  plaintiff  in  error. 
The  City  had  authority  to  issue  the  bonds: 
Oapdte  V.  Dvlmqiie,  1  WalL,  176,  290  <<8  U. 

S.,  XVII,  S20.  SSO};  Metier  v.  JftMoatftu,  1 

Wall.,  884  (68  D.  8.,  XVIl.,  ON);  A>9M«  t. 

BarUnaton,  8  Wall,  KM (7D  U.  S.,  XVIU,  710; 

Van  Eoetrvf  t.  Jtadiem.  1  WalL,  S»l  (tS  U. 

107  r.  s. 
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fi.,XVTI.,688):  JamMv.  JfittMufcM,  ItWall., 
ISS  (a»  U.  8.,  XXI,  387);  WoedhuU  v.  Aaoer 
0>..8WaU.,jT.,  274. 

If  the  City  did  not  have  t2ie  power  origjiullj 
to  iame  tbe  booda,  tbey  luve  been  validatad  by 
•ubMqaent  lea;lslatioD. 

The  principle  b  etementai;  and  [undameiital 
ttwt,  in  tbe  abecDce  of  apecUl  coiutltutioiul 
TOBtrictions,  tbe  L^idattue  li  competent  to  en- 
act rettoapective  statulea  to  validate  an  irregu- 
lar or  defective  execution  of  a  statutory  power, 
or  of  the  powers  of  a  municipal  or  public  cor- 
pomtion. 

See,  cases  cited.  Dill.  Mun.  Corp.,  sec  Mi; 
ate,  also,  RandaU  v.  Kreigtr.  38  Wall,,  137  (90 
U.  8.,  XXIII..  1S4);  51.  JWi  y.  Bogcn,  16 
Wall.,  660  (B3U.  8.,  XXL,  399);  Thomptan  t. 
Im  Co.,  8  Wall.,  827  {70  U.  8.,  XVUI,  177); 
Atoitv.  Jfofva»,7W«U„  610(74  U.  8.,  XiX., 
SOB):  Citv  T.  Lamtan.  0  Wall.,  489  (76  U.  S.. 
XIX..  728);  CamvbtU  v.  Kenotiia,  0  WaU.,  19S 
m  U.  8.,  XVIII.,  610);  Marth  \.  Fallon  Co.,  10 
WaU.,  676  (77  U.  S.,  XIX.,  1040);  Clark  t.  8a- 
Knt  Co.,  9  Neb.,  616;  Pimental  v.  San  FraneUco, 
21  Cal..  862;  Paul  v.  £«n<MAa,  32  WU.,  266; 
Bridge  Co.y.  Frankfort,  IB  B.  Hon.,  41;  Dill. 


[174]       Mr.  JtuUoe  Matthmra  delivered  Ibe  opinion 
of  Ibe  court : 

We  cannot  acce^  the  coDclusioD,  urged  upon 
us  br  the  counsel  for  the  plaiuUfl  in  error,  that 
tbe  CI^  of  Flattsmoutb  bad  authority  to  issue 
the  bonds  in  qaeetion,  under  the  power  con- 
ferred upon  it  as  A  munld^I  body, ' '  to  borrow 
ii:oney  lor  any  purpose  within  its  discretion," 
u'llliout  reference  to  the  limit,  as  to  the  amount, 
impoeed  by  the  Act  of  1867,  expressly  author- 
izing it  to  Duild  Bchoolhouaea.  Whatever  im- 
pllcalimts  of  power  aa  to  sdiool  buildings  might 
have  been  admissible,  if  the  law  cc»if  erring  mu- 
Dicinal  powers  had  stood  Blone,  must  give  place 
lotbe.  «    .  -  .< .^—r-T- 


ing  qnaliBcationi,  contained  in  tbe  statute  that 
dealt  by  name  with  the  very  subject.  And  we 
must,  toerefore,  asaiuoe,  at  the  tieginning,  that 
while  the  City  of  Plattsmouth  was  authorized 
to  erect  a  hfgb-BCbool  building,  it  could  not 
lawfully  borrow  money  or  issue  its  bonds  for 
tbu  purpoM  in  excea*  of  flS.OOO. 
We  are,  therefore,  required  to  ciHiBlder  wbelli- 


can  be  supported  Iqr  the  sutisequent  legi 

wUcb  Mugbt  lo  cure  the  defects  of  their  origin. 

No  objection  is  made  to  either  of  the  slatutca 

relied  on,  tw  the  ground  that  the  Constitution 

ot  Ifebruka  of  1B67  forbade  retroactive  legis- 


lation. The  ISth  section  of  article  1  of  that 
strument  declares  that  "  No  bill  of  attainder, 
ex  pott  foeto  law,  or  any  law  imp^ring  tike  ob- 
ligation of  contracts,  shall  ever  be  passed. "  This 
prohibition  would  not  include  legislation  of  the 
class  now  in  question. 

They  areatiacked,bowever,on  other  grounds. 

Tbe  flru  Ad,  that  of  February  18, 1673,  it  U 
claimed,  i>  made  void  by  article  8  of  section  1 
of  the  CoDStitntion  of  NebfMka,  which  declares 
that  ■'  The  Legfalature  shall  paas  no  special  Act 
■coofentng  corporate  powers."  It  is  contended 
that  the  Act  In  queation,  liy  tegaUdng  ttonds  of 
the  City,  void  becuue  It  had  no  power  lo  issue 
Bw  17  Otto. 


conferring  corpbrele  power  and,  being  a  special 
Act,  is,  therefore,  uncoDsdtutlona].  trivki 

But  this  conclusion  we  cannot  adopt.  Lb^OJ 

Tbe  Act  in  question,  lo  far  as  it  relates  to 
tbe  bonds  in  suit,  does  not  confer  any  corpo- 
rate power  upon  the  City  in  ttie  sense  of  tbe 
Constitution  of  tbe  State.  The  statute  operates 
upon  the  transaction  itself,  which  bad  already 
previously  been  cotuummated,  and  N'elcs  to 

E've  it  a  character  and  eSe<^  different  in  ita 
ral  aspect  from  that  wbidi  it  bad  wben  it 
was  in  Jbrt'.  Whether  sodi  an  effect  may 
be  given  by  a  leeitimate  exercise  of  legisla- 
tive power,  depends  upon  those  considerations 
which  draw  the  line  beyond  which  reiroactiv« 
laws  cannot  pass,  and  is  not  affected  by  the 
supposed  form  of  the  CDBCtmeut  as  a  spedat 
or  general  Act  conferring  conxirale  power.  For 
it  operates  upon  the  rigbts  of  the  parties,  as  de- 
termined by  Ibe  equity  of  their  circumstances 
and  relations,  and  gives  to  them  tbe  sanction 
derived  from  subsequent  confirmation,  by 
clothing  them  with  forms  which  are  eesential 
to  their  enforcement,  but  not  to  their  existence. 
WiChia  tbe  usual  limitations  prescribed  by  our 
written  Consiitutious,  such  as  have  been  qucted 
from  that  of  Nebreska,  this  may  be  done,  pro- 
vided It  can  be  done  without  the  destructicn  of 
rights  recognized  by  tbe  law  as  vested. 

In  the  present  case,  the  statute  in  question 
does  not  impose  upon  tbe  City  of  Plattsmouth, 
by  an  arbitrary  Act,  a  burden  without  consent 
and  consider^ion.  On  the  contrary,  upon  the 
supposition  Uuri  the  bonds  issued,  ss  to  the  ex- 
cess over  (15,000,  were  void,  because  unau> 
thorized.  the  City  of  Plattsmouth  received  the 
money  of  the  plaintiff  in  error,  and  applied  it 
to  the  purpose  intended,  of  building  a  school' 
house  on  property,  the  title  lo  which  is  ccn* 
firmed  to  it  by  tbe  very  statute  now  claimed  to 
be  unconstitutional,  and  an  obligation  to  re> 
■tore  the  value  thus  received,  kept  and  used, 
immediately  arose.  This  obligation,  according 
to  general  principles  of  law  accepted  in  Ne- 
braska, was  capaole  of  judicial  enforcement. 
Clark  V,  Saiiiu)  Co.,  9  Neb.,  616  ;  La.  v.  Woorf, 
102  U.  8.,  2MrXXVI.,  IBS];  M  0.  v.  Clark,  96. 
U.  8.,  644  [XXlV.jMl];  Bttchixeky.  OalteHon. 
86  U.  8.,  341  [XXIV.,  teg;  Chazman  v.  Levg- 
la*  Co.  [ante,  878],  and  Arkeritwo  v,  Brtntn 
[ante,  !»8],  decided  at  the  present  Teim. 

As  was  said  by  Mr.  JvtUee  Field,  in  JIT.  0.  v. 
Clark  [supra] :  "  A  law  requiring  a  mimlcipol 
corpoiMon  to  pay  a  demaiu  which  is  without 
legal  obllnQon,  but  wbidi  is  equitable  and  Just  [579] 
in  Itself,  Ming  founded  upon  a  valuable  con- 
sidentloD  receivMl  by  tbe  corporation,  is  not 
a  retroactive  law,  no  more  so  than  an  appropri- 
ation Act  providinc  for  tbe  payment  of  a  pre- 
ezlstiDg  claim.  Ttue  constitutional  iublbitlon 
does  not  apply  to  legislation  recognizing  or 
affirming  the  binding  obligation  of  the  State, 
or  of  any  of  its  subordinate  agencies,  with  n- 
spect  to  past  transsctions." 

As  the  City  of  Plattsmouth  was  bound,  by 
force  of  the  transaction,  to  repay  to  the  pur- 
chaser of  Its  void  bonds  the  consideration  t»- 
ceived  and  used  by  it,  or  a  legal  equivalent,  the 
statute  which  recognized  tbe  existence  of  that 
oUigation  and,  by  confirming  the  bonds  them- 
■elves,  provided  a  '"■^'"'"  for  enfoidag  It 
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don,  forUdding  special  le^slaiioo  of  that  de- 
■criptiou,  evidently  refers  to  grants  of  author- 
ity to  be  exercised  by  the  bodv  itself  and  in  the 
future,  and  a  considerBtion  of  the  evil  intended 
to  be  remedied  by  the  prohibition  tvIU  confine 
It  to  granti  of  that  chancter,  And  will  not  in- 
clude •  statute  like  that  now  under  diicussion. 
Here  the  power  of  the  legiBlative  department  of 
the  State  Is  directly  exercised  upon  the  trans- 
action Itself,  and  Upon  a  matter  cteurly  within 
the  scope  of  Its  autnoritT,  It  was  the  constitu- 
tional duty  of  the  Leeisfature  "  lo  pass  suitable 
Ir.ws  to  encouram  scEools  and  the  means  of  in- 
struction." Under  the  terms  of  tbtt  autbority, 
haring  created,  as  it  did,  the  City  of  Platta- 
moiith  a  separate  school  district,  it  might  pre- 
•cribe  the  number  and  character  of  tbc  school- 
houses  to  be  provided,  and  tmnose,  if  ft  saw  flt, 
directly,  a  tax  upon  the  locality  to  defreythe 
cost  of  erecting  and  maintaining  them.  What 
the  Stale  might  properlv  have  done  by  direct 
KtioD,  it  mar  do  through  the  public  agency  of 
a  munidpal  Dody,  such  as  the  City  of  Platts- 
mouUi,  wbicb.  In  the  performance  of  the  duty 
assigned,  does  not  so  much  exercise  a  corporate 
power  of  itt  own  as  discharge  a  function  of  the 
Btate.  An  illustration  and  example  of  the  dls- 
tioctlon  Is  found  in  the  cue  of  FbHer  v.  Wood 
CSTT]  a>.,  ft  Ohio  St,  640,  where  it  was  held  that  a 
public  corporation  for  the  construction  and  re- 
P^r  of  highways  was  really  only  a  part  of  the 
machineiT  of  t£e  State,  and  hs  officers,  county 
or  townsnlp  officers  discharging  duties  in  con- 
nection therewltfa;  and  thu,  consequently,  an 
Act  of  Ute  General  Assemblv  authorizing  the 
body  t>y  name  lo  complete  the  construction  of 
1  particular  hl^way,  and  to  make  an 


er  within  the  meaning  of  the  constitutional  pro- 
hlUtlon.  So  it  was  Edd  In  State  t.  SgtUrtt.  26 
In. ,  340,  that,  while  the  Legislature  would  not, 
In  view  of  the  constitutional  provision  of  that 
State,  have  the  power  to  pass  a  special  law  in- 
corporating on  independent  school  district.  It 
would,  nevertheless,  have  the  power  to  pass  a 
curative  Act,  lemlidng  the  detective  organiza- 
tion of  a  sdiool  mstrlct  already  in  existence  un- 
der the  general  law  autiiorislng  the  creation  of 
independent  ecbool  diatrlcts. 

In  view  of  the  decisions  of  this  court  and  the 
courts  of  the  several  Slates  in  this  country,  of- 
flnniog  the  ctumcity  of  municipal  corporations 
lo  accept  and  administer  truota  of  property, 
given  or  devised  for  purposes  of  public  charity. 
It  would  not  be  denied  tuat  the  City  of  Platts- 
mouth  mi^t  lawfully  receive  and  apply  a  gift 
of  money  Destowedin  frusttopay  the  principal 
and  interest  of  the  bonds  involved  in  this  litiga- 
tion, as  having  been  Issued  for  the  purpose  of 
obtaining  means  with  which  to  erect  a  public 
school  building.  The  odminlstralion  of  such  a 
trust  would  not  be  contested  on  the  ground  that 
It  was  an  enlargement  of  ila  corporate  powers. 
But  the  duty  to  repay  the  consideration  for 
them,  employed  by  it  In  the  same  uses,  already 
existed;  and  Its  enforcement  through  the  leg- 
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lalative  Act,  which  prescribed  a  remedy,  Is  not 
more  open  to  the  same  objection.  It  is  not  a 
special  Act  conferring  corporate  power;  It  la 
merely  a  special  Act  taking  away  from  the  Cor- 
poration the  power  lo  interpose  an  unconscion- 
able defense  against  a  Juit  claim,  and  to  avoid 
on  obligation  to  pay  an  equivalent  for  pnblic 
benefits,  which  It  bos  contmued  to  enjc^. 

The  very  proportion  involved  here  was  main- 
tained by  the  Supreme  Ccmrt  of  Nebraska  in 
the  case  of  J^erton  Oo.  v.  P»o^,  0  Neb.,  127. 
There,  it  was  decided  that  a  special  Act  of  the  [ST8] 
Legislature,  authorizing  the  countv  commisalon- 
ers  of  Jefterson  County  to  provide  funds  for 
the  payment  of  certain  outstanding  wamnta  of 
said  county,  by  issuing  bonds,  selling  the  same 
and  UEiog  the  jfroceeds  In  payment  of  warrants 
issued  tocontractora  forthe  erection  of  acourt- 
house  and  Jsil,  was  valid  and  effectual.  Tbo 
court  said:  "  That  Jefferoon  County  is  Justly 
indebted  to  the  relator  for  the  amount  of  Uio 
warrants  In  question,  will  not  be  controverted; 
and  where  such  is  the  case,  there  is  no  doubt  of 
the  power  of  the  Legislature  to  require  the 
county  lo  Issue  Its  bonds  for  the  amount  of  Ita 
Indebtedness."  In  oncaspect,  this  case  goes  be- 
yond tfaeaigument;  foritcontemplatediurther 
action  by  Oie  Cori)oration  in  the  issue  of  ita 

The  second  statute,  that  of  Februair  25, 18TS, 
is  not  subject  to  the  objection  to  the  former  one 
Just  disposed  of,  for  it  is  a  gEnerol  Act "  To 
Amend  an  Act  to  Incorporate  Cities  of  the 
Second  Class  and  to  Define  their  Powers,  Ap- 
proved March  1,  1871,  and  to  Legalize  Oertaln 
Taxen  There  In  Mentioned,"  and  the  larma  of 
lis  2d  section  embrace  the  case  of  the  bonds 
in  controversy  in  this  suit.  It  expressly  de- 
clares "That  all  bonds  heretofore  IsBued  by  any 
dty  of  the  second  class  In  good  faith  for  the 
erection  of  or  to  procure  the  means  for  erecting 
a  bigb-school  building  within  such  dty,  or  tor 
heating  or  furnishing  the  same  whether  Issued 
under  a  general  or  special  law  providing  there- 
for, or  any  bonds  hneaf  to:  Issued  by  such  dty 
in  exchange  for  any  such  bonds,  ahoD  be  l^dl 
and  valid;  and  any  lax  heretofore  or  hereaftier 
levied  to  pay  the  Interest  or  a  portion  of  the 
prfndpal  of  anv  such  bonds,  not  exceeding  five 
mills  on  the  dollar  valuation  of  the  taxable 
property  tn  the  dty  in  any  one  year,  ahall  be 
legal  and  valid." 

Accordingly,  objections  are  made  to  Its  valid- 
ity fcr  want  of  conformity  to  other  provislona 
of  the  Constitution  of  the  Btate,  the  first  of 
which  (that  it  confiicta  with  section  19,  article 
2,  which  declares  that  "  No  bill  shall  contain 
more  than  one  subject,  which  shall  be  clearly 
expressed  in  Its  title  " }  it  la  claimed,  applies  to 
both  Ads. 

In  regard  to  the  special  Act  of  February  18, 

1878,  however,  it  seems  to  us  unne - 

say  more  than  that  the  title  appeara  t 
and  apt  det^vription  of  the  whole  c 
the  Act.  The  proceedinps  of  the  dty  council  [579 
in  reference  to  the  construction  of  a  bigb- 
school  building,  which  it  ia  the  object  of  the 
Act.  as  expressed  In  the  title,  to  legoliie,  nec- 
easaiily  Includes  the  Issue  of  the  bonds  author^ 
Ized  by  it  for  that  purpose. 

In  mite  V.  lAMdr,.  5  Neb..  505-518,  It  waa 
said  that  "  The  object  of  this  constitutional 
piovlBloii  is  to  prevent  surreptlttoua  leglabtloa 
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which  luve  oo  cotinectioD  with  the  general  ob- 
l«ct  of  the  bill,  and  of  which  the  titfe  gives  no 
mdicmtion.  It  will  be  sufflcient,  however,  If  the 
bn  have  but  ooe  general  object,  which  U  f  sir- 
\j  exprened  in  the  title  of  the  bill." 

Accordinglv.  It  was  held  in  that  caae,  as  ft 
in*  also  in  Teeiim»e/t  v.  Pl.iUipi,  5  Neb.,  805, 
thst  the  8d  section  of  the  Act  of  February  2S, 
IB75,  which  ratlfled  expenditures  b;  cities  of 
the  second  class  of  moneys  illegally  collected 
for  licenses  for  the  sale  of  intoiicalin^  llauora, 
WM  volil,  because  there  was  nothing  in  tne  ti- 
tle of  the  Act  to  indicate  the  object  contem- 
plated by  that  section.  "It  lainnowiBeamend- 
Itot;,"  said  the  court  in  TeeurrMh  v.  P/iiliipi, 
n^ni,  "of  the  geDeral  incorporation  law  for  cit- 
fes  of  the  second  cUks,  nor  does  it  make  any  al- 
lusion to  the  legalization  of  any  taxes  whatever. " 
And  in  the  same  cose,  spealunc  of  the  entire 
Act,  the  court  said:  "  But  we  tail  to  discover 
wherein  it  is  in  any  particular  amendatory  of 
the  general  Act  relating  to  cities  of  the  second 

The  Act,  therefore,  may  be  considered  as  if  its 


The  Sd  section,  which  is  the  only  one  ma- 
terial hi  this  touiroversy,  does  legalize  taies 
theretofore  or  thereafter  levied  to  pay  the  in- 
terest on  certain  bonds,  namely:  such  as  hav- 
ing been  theretofore  issued  by  any  city  of  Ibe 
Kcond  class,  in  good  faith  for  the  erection  of, 
or  to  procure  the  means  for  erectinE,  a  high- 
•cbool  buUdlne  within  such  city,  or  for  heating 
or  ftirDishing  uie  same,  whether  issued  under 
R  general  or  special  law  providing  therefor, 
etc.,  are  thereby  declared  to  be  legal  and  valid. 

It  b  imponible  to  say  that  legalizing  the 
bonds  and  the  taxes  levied  to  pay  them  are 
two  diverse  subjects,  when  to  le^ize  the  taxes 
W)]  necessarily  makes  the  bonds  vsud;  for  nothing 
more  atrouely  confirms  an  invslid  bond  than  to 
make  provuioii  for  its  payment.  We  have  no 
heataUon,  therefore,  in  upholding  the  2d  sec- 
tion of  the  Act  of  February  3o,  1875,  aa  a  valid 
'     "i  far  as  the  present  objection  is 


doubt  that  such  was  the  purpose  of  the  Legis- 
lature, and  that  it  is  the  meaning  of  the  law. 

In  our  opinion,  the  bonds  in  controversy  are 
valid  obligations  of  the  City  of  Plattsmouth, 
under  either  of  the  two  Acts,  of  February  lb, 
1878,  and  of  February  26,  1875,  respectively; 
and  tht  Circuit  Court  erred  in  it*  imtructiont  to 
tlu  jury  to  the  contTory,  For  that  error,  tlie 
judoment  it  rcDerted  and  tAe  caum  remanded. 
Kith  inttrueOoTis  to  grant  a  TUte  (rioj. 

Trueoopr.   Test: 

Jama  H.  McKetuier,  Clerk,  Sup.  Court,  U.  &. 

Cited-lOB  n.  S.,  IB ;  lOa  U.  S.,  788,  T40l 


WIGGINS  FERRY  COMPANY,  Ftf.in&r  . 
CITY  OF  EAST  ST.  LOUIS. 

(See  8.  C,  IT  Otto,  MI-9rB.} 

Immunitufrom  taxation — tax  on/etty — eontraet 
— tietmefu  to  ferry— ahen  eontUtutionalf— 
ferry  bOuem  two  Slatee    poiieepouBr  instate. 


As  we  do  not  consider  it  as  an  Act  to  amend 
the  general  law  incorporating  citicsof  tlie second 
dsas.  rejecting  that  portion  of  the  title,  it  is  not 
subject  to  the  further  objection,  that  it  docs  not 
conform  to  the  constitutional  requirement  that 
"No  law  ahall  be  revived  or  amended,  unless 
the  new  Act  contain  the  entire  Act  revived  and 
the  sections  amended. " 

The  remaining  objection  is  not  to  its  validity, 
bat  to  Its  application  to  the  present  case.  It'ls 
smied  that  the  2(1  section  of  the  Act  relates 
omy  to  bonds  that  have  been  issued  "  under  a 
geaend  or  special  law  providing  therefor;  " 
and  that  the  bonds  now  in  controversy  were 
sol  BO  issued  and  cannot,  therefore,  claim  sup- 
port from  this  provision. 

Itby  this  is  meant,  that  no  bonds  are  within 
the  purview  of  this  section,  except  such  as  have 
been  lawfully  issued,  the  conclusion  results  in 
(Q  absurdity;  for  it  supposes  an  Act  of  the 
Lwislature  passed  to  cure  the  iovalldity  of  val- 
id bonds. 

If,  on  the  other  hand,  the  section  Is  construed 
to  mean  that  all  bonds,  that  have  been  issued 
in  good  faith,  for  ttas  purposes  mentiotied  and 
See  17  Otto. 


under  color  of  law  whether  general  tn-  n>ecU, 
but  without  actual  authority,  shall  be  deeniea 
to  be  legal  aiid  valid,  the  only  ratloDal  and 


I  bear  ib  just  thare  of 

lams  tliat  afcrn  Eball 
wUoh  were  tben  or 
in  other  (errlea  wHbln 


equaUtv  of  taiatloo, 
tract  between  the  ler- 

exeniptiDtf  tLe  feny 
taiatfon. 

Impoalna  a  license  fe« 
r  oftheatF.bvwbldi 
lo  DoC  Impair  ihe  obU- 
m  the  Ferry  Cumpanr 

rase  fee,  eltlicrdlrect- 
dpal  conraratlcns.  up- 
%  In  tbe6Ute.(orbcate 
TTv  IDK  peraeDBcts  and 
Stale,  aoroa  a  navlsa- 
tberSUte. 
mpcied,  tor  each  tx-at, 

, U&tloo  of  tbe  United 

States  as  a  regulation   of  commerce  between  (ha 
atatea  and,  tberedire,  wltUn  the  exclusive  power 

„•  f v.~_ —  1. ..  ,  ^„tj,  ^  tonnage. 

exprMsIr  Brants,  to  an 
to  hcente, lax  and  n«- 

, ,  ImpoaaallccDaetazon 

the  keepers  of  terrtes,^  althouirb  tbelr  boata  ply  be- 


uTerent  Stales. 


epers  of  terrteB.  al 

landings  lying  In  ■.. 

T.  The  power  m  Ooosress  to  regubw  I'cssels  to  be 
enrolled  and  Uoenasd,  ■  derived  nom  the  provlstDD 
of  the  Constitution  which  authorlKs  It  lo  ruulate 
oommeroe  with  foreign  KaUonsandamons  t&eier- 
eml  States,  and  doea  not  Interfere  wltb  tbe  police 
powers  of  a  Slate  In  gran  ting  ternr  lliniiiaia 

n*o.  B46.] 
Submitted  Jan.  19, 1883.  DteidtdHar.  B,  1883. 


Statement  of  the  case  by  ^r.  Jtittiee  WoadBt 


to  aibbons  V.  Ogden.ffi  U.  S.  <S  Wheal.),  1 :  anH  note 
to  Brown  v.  Horylgnd.  !S  O.  8.  (12  Wheat.).  tlB. 
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This  wu  an  ftctloo  of  debt  brourht  In  the 
Cit7  Court  of  East  St  Louis,  8t.  Clair  CountT, 
niioois,  by  the  City  of  East  Bt.  Louis  agalasta 
CorDontfoD  of  the  State  of  IHioois,  kuown  as 
the  Wiggins  Ferry  Company,  to  recover  from 
it  license  money  ImpoMd  by  an  ordinance  of  the 
City.  The  Ferry  Company  pleaded  nil  rieitt. 
By  consent  of  puties,  toe  cause  was  submitted 
to  the  court  on  an  agreed  statement  of  facta, 
wbich  was  as  follows: 

Under  and  by  authority  of  an  Act  of  the  Leg- 
islature of  IIltDt^,  entitle  "  An  Act  to  Author- 
ize Samuel  Wiggins  to  Establish  a  Ferry  upon 
the  Waters  of  the  Mississippi,"  approrea  March 
a.  1819,  and  amendatory  Acts,  Wiggins  and  liis 
asBodates  did  establish,  malntein  and  operate  a 
ferry  upon  nnd  over  the  Mississippi  River,  be- 
tween the  City  of  St.  Louis,  in  the  State  of  Mis- 
Bouri,  and  the  Illioois  shore  of  the  riveropposite 
to  the  City  of  St.  Louis,  now  within  the  limits 
of  the  City  of  East  8t  Louis,  from  about  the 
time  of  thepassageof  the  Act  oft  S19,  until  the 


organiution  of  t£e  Wiggins  Perry  Company 
the  year  1953,  under  and  by  authority  of  an  A 
of  the  Ijegislature,  entitled   "  An  Act  to  Incoi^ 


porate  the  Wiggins  Fenr  Company,"  approved 
February  11,  lSs3.   Id  Uie  year  1868,  under  au- 


eia  of  the  terry  and  f< 
the  rights,  prmiegea  and  Immunities  granted  to 
Samuel  Wiggins  and  his  snccenors,  heirs  and 
assigns,  by  proper  deeds  and  assignmenls  con- 
veyed the  same  to  defendant,  they  having  be- 
come the  stockholders  of  said  Fer^  Company, 
and  from  thence  hitheno  defen^mt  has  re- 
mained the  lawful  owner  of  said  ferr^ ,  ferry 


privileges.  Immunities  and  ftanchlses  granted 
by  said  Act  of  18S8,  and  amendatory  Acts,  and 
under  and  by  authority  of  all  said  grants,  fran- 
[347]  chlsei,  rights,  privllegM and immunitlesdefend- 
ant  has  maintained  and  operated  said  ferry  from 
thence  hitherto.  The  iOssisaippi  River,  at  the 
point  between  the  States  of  Illinois  and  Mis- 
Bouri,  upon  and  over  which  the  said  ferry  isei- 
tablished  and  operated,  has,  under  the  laws  of 
the  United  States  and  the  rules  and  regulations 
ealabllsbed  thereunder,  by  the  duly  authorized 
offlcetBof  the  United  States,  been  declared  to  be 


tioDS,and  especially  In  conformity  to  the  Revised 
StatutCBof  tne United  States, title  L,"RegulaIion 
of  vessels  in  domestic  commerce,"  the  defendant 
for  the  last  twenty  years  and  more  has  been  re- 
quired to  and  has  bad  all  its  ferry-boats,  all  of 
which  are  more  than  twentv  tons  burden,  r^- 


since  its  organization  has  paid  to  the  County  of 
St.  Clair,  as  a  ferry  Ucense,  the  sum  of  $300  per 
annum,  under  the  laws  of  Illinois  and  (he  re- 
quirements of  the  county  authorities;  and  has 
owned  the  wharfs  and  landing  used  by  said  ferry 
In  the  City  of  East  St.  LouS,  which  Is  graded 
and  paved  at  its  own  expense,  and  it  has  never 
uied  or  employed  any  wharf  or  landiogbelong- 
480 


log  to  the  City  of  East  St.  Louis.  Defendant, 
ever  since  its  organization,  has  annually  listed 
for  taxation  and  paid  all  taxes  legally  asaessed 
upon  all  its  property;  all  Its  personal  property, 
inclcdinK  Its  boats  and  franchise,  andall  its  rml 
estate  which  Is  situated  within  the  dty  limits, 
and  Including  Its  wharfs  and  landings,  having 
been  taxed  by  said  City  of  East  Bt.  Louis  ever 
since  the  organization  of  said  City. 

The  Illinois  and  St.  Louis  Ferry  Company 


Louis  and  the  Illinois  shore,  but  wltjiuui  um 
limite  of  the  City  of  East  St.  Louis,  both  In  act- 
ive competition  with  the  ferry  of  defendant, 
neither  of  which  are  or  ever  have  been  required 
to  pay  any  sum  whatever  for  Ucense  to  either 
the  City  of  East  Bt,  Louts  or  any  other  munic- 
ipal corporation  except  the  County  of  St. 
Clair,  to  which  they  both  pay  license  fees. 

The  St.  Louis  Bridge  Co.,  which  owns  and  [3U] 
operates  a  bridge  over  the  Hissiwlppi  River  be- 
tween said  Cities  of  St.  LouisandFW  St.  Lou- 
is, which  has  been  In  active  competition  with 
defendant  ever  since  said  bridge  was  opened  for 
use  in  July,  1B74,  is  required  to  pay  no  license 
fee  whatever  to  the  City  of  East  St.  Louis.  On 
June  1,  1S68,  the  city  council  of  the  City  of 
East  St.  Louis  duly  psissed  and  published  "Or- 
dinance No.  70,"  parts  of  whichate  as  follows; 

"Bee.  1.  No  person.  Arm,  company  or  cor- 
poration shall  l)eengaged  in,  prosecute  or  carry- 
on  any  trade,  business,  calling'  or  profnsioti 
hereinafter  mentioned  without  llrst  having  ob- 
tained a  license  therefor. 


Sec.  10.  Keepers  of  ferries  shall  pay  $S0  li- 
cense for  each  boat  plying  between  this  City 
and  the  opposite  twnk  of  the  river  for  one  year, 
or|30  for  each  boat  for  six  months." 

In  compliance  with  the  alxive  ordinance,  de- 
fendant paid  said  City  a  license  fee  of  $50  per 
annum  on  each  of  its  fern-boats,  its  last  license 
thereunder  being  from  iffsy  1,  1H74,  to  May  I, 
187S. 

On  October  7,  1S78.  said  city  council  passed 
ordinance  No.  317,  which  Is  substantially  the 
same  as  ordinance  No.  70,  except  that  it  fixes 
the  license  fee  at  |100  per  annum  for  each  boot. 
On  May  1,  1875,  and  from  thence  hHberio,  the 
defendant,  in  the  operation  of  its  ferry  h^ween 
said  Cities  of  Bt.  Louis  and  East  Bt.  Louis,  has 
employed  eight  ferry-boats.  Including  two  tuga 
and  one  transfer-boat,  and  since  ■old  Hay  1, 
1676,  has  not  taken  out  any  license  nor  paid  any 
license  fee  to  said  City  of  East  SL  Louis.  Upon 
the  facts  here  stated,  and  the  laws  apphcable 
thereto,  the  court  shall  determine  the  right  of 
plaintiff  to  demand, and  the  liability  of  defend- 
ant to  pay,  the  license  fee  fixed  by  lald  ordi- 
nance, or  either  of  them,  and  render  judgment 
accorulngly,  and  this  without  regud  to  the 
pleadings  In  the  case.  The  Acts  of  the  Legisla- 
ture, and  the  laws,  rules  and  regnladoasof  the 
United  Btates,  and  the  enmllments,  inspectiona 
and  licenses  herein  mentioned  or  referred  to,and 
the  charier  and  ordinances  of  said  aty  of  East 
St.  Louis,  or  copies  tlicieof ,  may  be  used  and  [3BI 
referred  to  as  a  part  of  the  record  in  this  case. 

So  much  of  the  Act  of  181B,  referred  to  In  the 
agreed  statement  of  facta,  entitled  "An  Act  to 

101  r.  s. 


ib.GoogIc 


r.  Em  St.  Locn. 


Is  pertinent  to  tbte  case.  Is  as  follows: 

"Bee.  1.  That  Samuel  Wigritu,  hit  heirs  and 
aadgnt  be,  and  tbey  an  beraby ,  anthorized  to 
establisb  a  ferrj  on  tbe  -iraten  at  the  Hivlsdppi 
near  tbe  Town  of  Illinois,  In  this  State,  and  to 
ran  the  same  from  landa  i^  tbe  aald  idace  that 
mar  belong  to  him." 

''Sec  1.  That  the  feny  established  shall  be 
subject  to  the  aame  taxes  am  are  now,  or  hen- 
after  maj  be,  imposed  on  other  ferries  within 
this  State  and  under  the  same  regulations  and 
forfeituree." 

So  much  of  tbe  Act  of  Februair  11, 1858, 
"To  Incorporate  the  Wiggins  Ferry  Compan}'," 
as  is  material  to  this  case,  i*  a«  follows: 

After  a  preamble,  which  recited  the  above 
mentioned  Act  of  1810  and  Acts  amendatoiy 
thereof.  It  was  enacted: 
'Sec  1.  That  (certain  [leraons,  naming  them), 

"■■■'"       ^assfei  - 


wgns,     - 

hereby  created  a  bodr  coiporste  and  politic  bj 
the  name  and  s^Ie  of  the  Wiggins  Ferry  Com' 

Cay  *  *  *  and  the  NUd  Company  shall 
ve  full  power  •  •  •  to  purchase,  bold, 
BK  and  enjoy  the  ferr;  francnlse  granted  to 
Samuel  Winini,  bis  taeirs  ajid  asalnu,  by  tbe 
Act  referrea  to  In  the  preamble  of  this  Act 
•  •  •  to  keep  a  ferry  or  ferries  at  and  from 
any  point  or  pomts  on  said  land,  acroes  tbe  His- 
alsnopi  RiTer  to  8t  Louis,  in  the  State  of  His- 
■oun,  and  use  and  enW  all  the  rights,  ni' 
leges, fianchisea  and  emmumeDls  recited  in  t 
preamble  of  this  Act  as  having  been  heretofore 
granted  to  the  said  Samuel  Wiggins,  hb  hein 
andaedgns." 

"Sec.  7.  •  *  •  Prvtidid,  Tbat  nothing 
hithii  Act  contained  shall  be  constnud  to  ere- 
steany  private  right  ao  as  to  interfere  with  the 
powers  of  any  e^sUng  municipal  c<»pontion, 
or  with  the  right  of  the  L^jislatnre.at  any  time 


BO(hL,B^;&ienmenli>Y.  Oroelc»r,iaCal.,l22. 
In  a  late  and  well  considered  caw,  Mr.  Jut- 


npon  said  corpontimiB  all  mch  powers  of  po- 
lice   *    '    *    as  may  be  usoallV  or  properlv 
o  a  city  corporetion  unoer  tbe  Consu- 


urter,  oassed  In  18(  , 
wldch  empowered  it "  to  regnlale,  tax  and  11- 
erne  fenr-boatB."  Priv.  L.  of  HL,  1M9,  Vol 
I.,p.  W8. 

Upim  these  facts  the  court  found  the  i«iHs 
tot  the  plalndfr,  and  awesscd  Ita  damages  « 
tl.dOO,  tor  which  sum  it  rendered  judgment 
H>inst  the  defendant 

The  case  waa  taken  by  tbe  apneal  of  defend- 
ant to  tbe  Appellate  Court  erf  the  Fourth  Dis- 
trict of  niiaois,  by  which  the  Jn^Unoent  of  the 
OuCourtof BaMBt.LoulawaBafflnned.  Tbe 
defendant  (hen  carried  tbe  case,  by  atmeal,  to 
tbe  Supreme  Court  Of  I]llnoi^  by  wUdi  tbe 
JQ^ment  of  tbe  qtpdlate  comt  was  afflimed. 
^fo  otitdn  a  rerersal  of  this  todgment  of  the 
Siipreme  Court,  the  defendant  nas  brougAt  tbe 
oseio  this  court  b;  writ  of  error. 

Mmrt.  H.  P.  BnxtoB  and  Robert  A.  OO- 
ttrt,  tor  tdainlUr  In  error. 
^Mmrt.  i.  M.  FtmI*.  ■.  Klllkrd,  B.  B. 
Oniir  and  Jchn  W.  SMu.  for  defendant  in  vt- 


3n  ITOno. 
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ing  la  to  be  taken  by  inference  and  presump- 
tion. WbweadaubtarisesaBlothereMrictloD, 
it  is  to  be  decided  In  favor  of  the  State." 

Ba^  V.  I^n.,  IM  U.  8.,  49S  (ZXyl.,811}; 
•ee,  also,  R.  S.  Co.  v.  Omtr*.,  lOS  U.  8.,  1 
(XXVI.,  888);  Wilton  v.  Qainet,  108  C.  8.,  417 
(XXVI.,  401):  S.  B.  Co.  v.  ^mifon  Oe.,  103 
U.S..  378  (XXVI.,  182);  B.S,  Oat.  v.  0«n«, 
m  V.  8.,  697  (XXIV.,  1091) ;  i%rry  Co.  v.  E. 
81.  Louit,  103  IlL,  S70;  Burrouriu  Tax.,  sec. 
68;  OtTt  V.  ifum,  14  Cal.,  148. 

The  regulation  of  fenlea  la  referable  to  the 
police  power,  which  cannot  be  granted  aw^. 

Jiim/  Cb.  V.  E.  St.  Leuit,  lOSUl.,  56B;  Beer 
Cb.v.  Mam..  »7  U.  8.,  86  (XXIV..  086);  Patter- 
«.»  V.  En..  9T  U.  8..  501  (XXIV.,  1116);  Stmt 
T.  Jfist.,  101  U.  8..  814  (XXY.,  1079). 

It  bag  been  repeatedly  decided  by  this  court, 
and  by  the  courts  of  the  several  Statee,  that  fer- 
ries ate  the  creatures  of  local  legidatioa,  and 
are  subject  to  tbe  laws  of  tazatiou  and  the  po- 
lice powers  and  regnlations  of  tbe  Stales  1^ 
whicb  they  are  created,  and  do  not  fall  within 
this  constitutional  provision. 

OilAoTU  V.  Ogdm,  9  WheM.,  I;  Qmway  v. 
Z;iyl<n-,1  Black,  S08(MC.8..XVII.,  191);  Fan- 
nttuv.  OnipM'M,  lOBow.,684;  Coelayv.Boora 
of  Wardoru,  IS  How.,  SSO;  If.  T.  v.  MUn,  11 
Pel,.  141:  Chilvtrav.  Avple,  11  Hich.,  48;  Mar- 
tliaU  y.  Orima.  41  Hiss.,  37;  Okoten  J^teMd■ 
«n  V.  State,  4  Zab.,  718;  Fl^pte  t.  Babeoek,  11 
Wend.  086;  Beer  Co.  v.  Mam.  (tupra);  Pattar>- 
taa  T.  S^.  (supra);  iSt»ns  v.  Jfsst.  (fupnt). 

Mr.  Jvtkee  Wooda  delivered  tbe  opinion  of 
the  court; 

The  fliHt  contention  ot  tbe  plaintiff  in  error 
is,  that  tbe  4th  section  of  the  Act  of  1819,  which 
declared  that  the  Wiggins  Ferry  should  be  sub- 
ject' to  the  same  taxes  as  were  then  or  might 
thereafter  be  Imposed  on  other  ferriea  within 
the  State,  and  under  the  same  regulatior — " 


joy  all  tbe  rights,  privQeges  and  emolumenta 
recited  in  tbe  preamble  of  the  Act  as  having 
been  granted  to  Wiggins  and  his  heirs  and  as- 
rigns,  constituted  a  contract  between  the  Feny 
Company  tad  the  State,  by  which  the  power  to 
tax  the  Feny  Company  was  limited  to  the  im- 
position of  the  same  taxea  as  were  then  or  might 
Hureafter  be  imposed  on  other  ferries  within 
tbe  Bute;  and  tbat  the  charter  ot  the  City  of 
East  8t.  Look,  which  anthorized  the  City  to 

•— .   fg^  ^  license  ferry-boats,  and  the 

ce  of  the  City  iimoring  a  license  tax  (m 

the  ferry-boats  ot  the  Company,  Impaired  the 
obligation  of  the  contract  and  wm,  therefore, 
unconatltutiimal  and  roid. 


2? 
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SupREXB  CouBT  OF  TBI  U^iTKn  States. 


Oct.  Tkbk, 


raTll  ^^  "^  ^  opinion  that  the  charter  of  the 
Compoay  cannot  be  bo  cooatrued  as  to  exempt 
it  from  an7  tazstioo  nbJcb  tlie  Slale  might  ' 


It  i9  a  nUe  of  interpretatiOD  that  em;  grant 
from  the  sovereign  authoritjr  is,  in  caae  of  am- 
biguity, to  be  construed  strictlj'  ag&lnst  the 

granteeandinfavorof thecovemment.  Charla 
Riter  Bruise  v.  Warren  Bridge.  1 1  Pet. ,  420 ; 
MUlgy.  St.  Clair  Co.,  8  How.,  569;  AttyOen. 
T.  Button.  1S3  Mass..  460. 

This  nuchas  been  frequentlf  applied  by  this 
court  In  ctuea  where  exemption  from  taxation 
was  set  up  by  corporatioDS  uuder  the  provisions 
of  their  cWtera.  InR  A  Cb.  v.  Jft/,,  lOHow., 
878,  it  was  declared  that  "The  taxing  power  of 
a  State  is  never  presumed  to  be  relinouished  un- 
less the  intention  to  relinquish  is  declared  in 
clear  and  unambif^niis  terms;  "  and  in  JBank  v. 
8kMg.  1  Black,  436  [66  U.  B.,  XVII.,  1T3J,  it 
was  said  that  "  The  language  of  this  court  ha8 
always  been  cautious  and  afflrmative  of  the 
right  of  the  Slate  to  impose  taxes,  unless  it  has 
b^  relinquished  byunmistakablc  words  clear- 
ly indicating  the  intention  of  the  Slate  to  do  so." 

SoinJ?.  fl.Co.v.  Own™.,  103 U.S.,  irXXVI., 
8691,  the  Cliiff  Jmtiee,  speaking  foe  the  court, 
declared:  "  Orsnts  of  immunity  from  taxation 
are  never  lobe  presumed.  On  the  contrary,  all 
presumptions  arc  the  other  way,  nnd  unless  an 
exemption  is  clearly  established,  all  property 
must  bear  its  Just  share  of  the  burdens  of  tax- 
ation. These  principles  are  elementary  and 
^ould  never  be  lost  sight  of  in  cases  of  this 
kind."  To  the  eamc  effect  see  R.  R.  Cot.  v. 
Gainet.  97  U.  9..  708  [XXIV.,  1098]. 

Soinain*v.  Tlfnn.,  104U.  S..  498[XXVI., 
810],  this  court  declared,  speaking  by  Mr.  Jnt- 
tice  Field:  '  'That  statutes  imposing  restrictions 
upon  the  taxing  power  of  a  Slate,  except  so  far 
as  they  tend  to  secure  uniformity  and  equality 
of  assessment,  are  to  be  strictly  construed,  1b  a 
familiar  rule.  Against  the  power  nothing  is  to 
be  laken  bv  inference  or  prcBumptlon.  when 
a  doubt  anses  as  to  the  existence  of  the  restric- 
tion, it  is  to  be  decld»l  in  favor  of  the  State." 
[972]  If  any  serious  doubt  could  arise  concerning 
the  interpretation  of  section  4  of  the  Act  ol 
1819,  which  the  plaintiff  in  error  contends  was 
incorporated  hs  a  provision  of  lis  charter,  the 
authorities  cited  would  settle  Ihat  doubt  in  favor 
of  (he  right  of  the  City  of  Ea.st  St.  Louis  to  im- 
pose the  license  tax  complained  of. 

But  we  areof  opinion  that  the  meaningof  the 
MClion  Is  notdoubtful.  The  ferryof  Wiggins 
bad  only  one  of  its  landings  in  the  State  of  lUi- 
Dois;  the  other  wns  !n  the  State  of  Missouri. 
The  evident  purpose  of  the  section  was  lo  pre- 
vent the  ferry,  bv  reason  of  that  circumstance, 
from  escaping  the  same  burdens  of  taxation 
as  were  imposed  on  ferries  entirely  within  the 
State,  and  not  to  limit  the  taxing  power  of  ihe 
Legislature.  It  declares  that  the  ferryof  Wig- 
gins shall  be  subject  lo  the  some  taxes  whicn 
w«re  then  or  might  ihereafter  be  imposed  on 
other  ferries  within  the  Slale.  and  under  the 
lame  regtilalions  and  forfeitures,  but  it  does  not 
intimate  that  the  State  shall  not  impose  on  it 
such  other  taxes  within  Its  constitutional  power 
as  to  it  may  seem  fit. 

The  most  favorable  construction  for  the 
plaintiff  in  error  that  could  be  placed  upon  its 
4*2 


charter  is,  that  it  provided  for  equality  of  taxa- 
tion; that  is  to  say,  that  the  property  of  the 
Ferry  Company  should  be  valued  and  taxed  by 
the  ouue  rule  aa  other  like  property,  and  that 
the  aame  exactiona  and  forfeitures  only  as  were 
imposed  on  like  properQr,  similarly  situated, 
should  be  Imposed  on  it.  It  certainly  cannot 
be  contended  that  Ha  terry,  on  one  of  the  great 
arteries  of  commerce,  crossing  the  Mississippi 
River  and  having  each  of  its  luidlngs  in  a  city, 
should  only  pay  the  same  identical  taxes  and 
license  fees  as  &  country  ferry  over  an  incon- 
siderable stream.  All  that  could  be  reasonably 
claimed  under  its  charter  is,  that  it  should  be 
subjected  to  no  higher  slate  and  municipal  tax- 
ation and  no  greater  license  fees  than  other  like 
properly  similarly  aituatt-d.  Oiviagthecharter 
this  construction,  the  phiintiff  In  error  has  no 
ground  of  complaint.     It  is  not  shown  that  the 


of  East  Bl  Louis  makes  no  discriminalliin  ._ 
favor  of  any  other  ferry  similarly  situated 
which  it  is  autbori»?d  to  regulate,  tax  and  li- 
cense. The  same  license  fee  is  exacted  of  all 
keepers  of  ferries  within  the  corporate  limits  as  {3T3] 
are  imposed  upon  the  plaintiff  in  error. 

But  the  contention  of  the  plaintiff  In  error 
seems  to  be  that,  under  the  terms  of  its  charier,  it 
Is  exempted  from  the  imposition  by  the  City  at 
East  St.  Louis  of  any  license  fee  whatever.  So 
far  from  this  being  the  fact,  Ihe  charter,  by  the 
proviso  to  HecHon  1,  expressly  reserved  the 
power  of  any  existing  municipid  corporslion, 
or  any  that  might  be  thereafter  created  within 
the  limits  of  the  Ferry  Company's  lands,  to  ex- 
ercise all  such  powers  of  police  as  might  be 
properly  conferred  on  a  city  corporation.  The 
power  to  license  is  a  police  power,  although  it 
may  also  be  exercised  for  the  purposes  of  raising 
revenue.  We  cannot  say,  as  a  matter  of  luw, 
that  when  a  municipal  corporation  is  authorized 
"  to  regulate,  tax  and  license  ferry-boats, "  [ho 
imposition  of  a  license  fee  of  flOO  per  bout  is 
not  within  the  power  to  regulate  and  license 
and   is,   consequently,  not   within  the   police 

It  follows,  therefore,  that  the  ordinance  of 
the  City  of  East  St,  Louisand  the  charter  of  the 
City  by  which  the  ordinance  is  authorized,  do 
not  impair  the  obligation  of  anv  contract  be- 
tween the  Ferry  Company  and  ihe  State. 

The  next  question  presented  by  the  assign- 
ments of  error  relates  to  the  power  of  the  Slate 
toimpose  alicensefee  eliherdirecUy  or  through 
one  of  its  municipal  corporations  upon  the  keep' 
ers  of  ferries  living  in  the  Slate,  for  boats  owned 
by  Ihem  and  used  in  fertying  passengers  and 
goods  from  a  landing  In  the  State,  across  a  nan- 
gable  river,  to  a  landing  in  anoUier  State.  It 
IS  insisted  by  tlie  plainiiff  in  error  that  such  an 
exaction  is  forbidden  by  the  Constitution  of  the 
United  States:  (1)  because  it  is  a  regulation  of 
commerce  between  the  Stales  and,  therefore, 
within  theeicluBive  power  of  Congress;  and  <S) 
because  it  is  a  duty  of  tonnsge,  whrch  the  Statet 
are  forbidden  by  tne  Constitution  to  lay  w  ithout 
the  consent  of  Congress. 

In  our  opinion,  neither  of  these  contentions 
is  well  founded.  Thelevyingof  a  ux  upon  ves- 
sels or  other  water-craft,  or  the  exaction  of  a. 
license  tw;  by  the  State  within  which  the  prop- 
erty subject  to  the  exaction  has  Its  titva,  is  not 
10!  U.  S. 
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IIT4J  at  Sie  Cooalttutlon  of  tbe  United  StaUe.  _ . . 
tout  V.  Ogdm,  9  WbML,  1;  J^mmger  Cam,  7 
How.,  SSS;  Morgan  r.  Birham,  16  Wall,  471 
[83U.  a.XXI.,  8081.  In  aaboutT.Oadm  it 
wu  lettled  that  the  clause  of  the  Conatltatloii 
conferring  on  Congrees  the  power  to  lai,  and 
the  clause  regulatlng|  and  restrauiiDg:  taiation, 
ue  separate  and  diiitinct  from  the  clause  grant' 
ing  the  power  to  Congress  to  regulate  com- 
merce. In  all  of  the  cases  Just  cited,  the  ri^ht 
of  a  State  to  tax  a  abip  owned  b^  one  of  her  cili- 
lau  and  having  ita  lilut  within  the  Btale,  al- 
though nsed  in  foreign  commerce  or  in  com- 
merce between  the  States,  was  distinctly  recog- 
siied.  Thai,  in  Tlie  Pattanger  Oatei,  it  was 
said  by  Mr.  Jtutiee  McLean:  "  A  Btale  cannot 
regulate  foreign  commerce,  but  it  mar  do  many 
thiDgs  which  more  or  less  affect  It.  It  may  tu 
a  imp  or  other  vessel  used  in  commerce,  tbe 
nme  as  other  property  owned  hv  Its  citizens. 
A.  State  may  tax  the  stages  in  wticb  the  mall 
is  trmnaported,  but  thb  does  not  regulate  the 
conveyance  of  tbe  mail  any  more  tlun  taxing 
a  ship  regulates  commerce;  and  yet,  in  1x)th  in- 
itances,  the  tax  on  the  property  in  some  degree 
affecia  its  use." 

In  the  caae  of  l^ant.  Co.  r.  Wheeling,  99  V. 
a,  278  [XXV.,  4121,  this  court  sustained  a  tax 
levied  by  theCity  01  WbeelingupoDsteamboala 
Daed  in  navigating  the  Ohio  Kiver  between  that 
dty  and  FUrkersburg,  and  the  inlermedialc 
places  on  both  sides  of  the  river  in  the  States 
of  West  Virginia  and  Ohio,  the  company  whose 
property  the  boats  were,  having  its  principal 
office  in  Wbeeline. 

The  exaction  ol  a  license  fee  Is  an  ordinary 
exercise  of  the  police  power  by  municipal  cor- 
porations. When,  therefore,  a  State  enressly 
gtSDts  to  an  incorporated  citv,  as  in  this  case, 
Ibe  power  to  license,  tax  ana  regulate  ferries, 

'  tbe  latter  may  impose  a  license  lax  on  tbe  kecp- 

m  of  ferries,  altuougli  (heir  iroats  ply  between 

I  landings  Iving  in  two  different  Blatcs,  and  the 

Act  by  wnicu  this  exaction  is  authorized  will 

'  oat  be  held  to  be  a  regulation  of  commerce. 

Id  Ae  case  of  ^nnt'n^  v,  Oregoire,  16  How., 
6M.  it  was  declared  by  this  court,  speakinr  of 
the  charter  of  Fanning  b>  ferry  across  the  Mis- 
sinippi  River  at  Dubuque,  tliat  the  exercises  of 
tbe  commercial  power  by  Congress  did  not  In- 
terfere with  the  police  power  of  the  Stales  in 

^,    granting  ferry  licenses. 

'  '  And  lu  the  esse  of  Oonvtay  t.  ThyUir,  1 
Black,  603  [66  U.  S.,  XVII.,  191],  Jfr.  J^Mlice 
Swayne,  speaking  for  tbe  court,  in  reference  to 
a  ferry  eatablished  across  the  Ohio  River,  be- 
tween the  States  of  Ohio  and  Kentucky,  de- 
clared that  the  power  to  establish  and  regulate 
fortes  did  not  belong  to  Congress  under  the 
power  to  regulate  commerce,  but  belonged  to 
tbe  States,  and  lay  within  the  scope  of  that  im- 
mense mass  of  undelegated  powers  reserved  by 
the  Constitution  to  the  States. 

Tbe  authorities  cited,  settle,  beyond  contro- 
ven^,  that  the  ordinance  of  the  City  of  East  St. 
Louis  imposing  upon  the  keepers  of  ferries 
within  its  limits,  and  the  Act  cf  tbe  Legislature 
tiy  which  such  ordinance  was  authorized,  do 
not  Invade  tbe  exclusive  power  of  Conxress  to 
rwdala  commerce,  conferred  on  It  by  tW  Con- 
Mltaticm. 

It  i«  next  fnstned  by  plaintiff  in  error  that 
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tbe  license  fee  exacted  by  tbe  ordinance  of  the 
City  of  East  St.  Louis  Is  a  tonnage  tax,  which 
the  States  are  forbidden  to  lay  vrithout  Ibe 
consent  of  Congress.  This  contention  has  no 
ground  to  rest  on.  In  tbe  flist  place,  the  license 
fee  is  levied,  not  on  the  ferry-boat,  but  on  the 
ferTT-keeper.  The  Ist  section  of  the  ordinance 
declares  toat  no  person  shall  carry  on  any  trade, 
business,  calling  or  profession  thereinafter  men- 
tioned, without  having  first  obtalaed  a  license 
therefor:  and  the  otdlnance,  after  having  enu- 
merated many  other  trades  and  callings,  and 
fixed  the  license  fee  for  carrying  them  on,  de- 
clares, in  section  10,  that  keepers  of  ferries  shall 
pay  flOO  license  fee  for  each  boat  plving  be- 
tween the  City  and  tbe  opposite  bank  of  the 

Tbe  power  of  the  State  cA  Illinois  to  author- 
lie  any  city  within  her  limits  to  impose  a  license 
tax  on  trftdes  or  callings  Kenerallj,  especially 
those 'which  are  quati  public,  cannot  be  dls- 

Suled.  Draymen  may  be  compelled  to  Wg  a 
cense  tax  on  every  dray  owned  by  them;  nack- 
men  on  every  hack;  tavem-keepeni  on  their  tav- 
erns in  proportion  to  the  number  of  the  rooms 
which  thcv  keep  for  tbe  accommodation  of 
guests.  We  do  not  think  that  the  Constitution 
of  tlie  United  Slnles,  by  the  section  which  pro- 


protects  the  keeper 


tX 
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power  to 

regulate  or  the  power  to  tax,  is  a  matter  of  in-  (378] 
difference  if  the  power  to  do  cither  exists.  Tbe 
license  fee  exacted  is,  ia  effect,  laid  upon  the 
business  of  keeping  a  ferry,  for  It  Is  not  laid 
upon  all  boats  owned  by  tlie  ferry-keeper,  but 
only  on  those  plying  between  liie  two  banks  of 
tbe  river,  and  is  graduated  by  the  number  of 
boats  used  by  him. 

The  exastion  of  Ibis  license  fee  is  identical  in 
kind  with  the  Imposition  upon  a  proprietor  of 
hacks  and  express  wagons  of  a  specified  sum 
for  every  vehicle  ovrned  bj  him  and  usM  in 
carrying  pafsengera  or  bagga^  and  merchan- 
dise from  East  St.  Louis  to  the  City  of  St.  Lou- 
is, by  way  of  the  bridge  connecting  those  Cities. 

In  the  second  place,  the  amount  of  the  license 
fee  is  not  graduated  by  tbe  tonnage  of  the  fer- 
ry boats.  It  is  the  same  whether  the  boats  ara 
of  large  or  small  earning  capacity.  This,  al- 
though not  a  conclusive  circumstance,  ^vbtini- 
Aip  Co.  V.  I^rt  WaT^ent,  8  Wall.,  M  [78  U.  8., 
XVITI.,  TOO],  U  one  of  the  bssU  applied  to  de- 
termine whether  a  tax  Is  a  tax  on  tonnage  or 
not.  The  iStato  Tonniwe  lax  Cam*,  12  Wall., 
312  [79  U.  S.,  XX.,  3ra];  PuU  v.  Morgan,  19 
Wall.,  581  [86  U.  S,,  XXIL,  2011;  Canium  t. 
New  OrUant,  20  Wall.,  677  [S7 IL  S.,  XXH., 
417].  If  the  same  license  fee  had  been  exacted 
of  the  keeper  of  a  ferry  across  a  navigable 
stream  entirely  within  tbe  State  of  Illinois,  Chi- 
cago River,  for  instance,  it  would  scarcely  tw 
contended  that  it  (ell  within  the  constltutuHul 
prohibition.  The  fact  that  in  this  case  the  ferry 
crosses  a  river  witich  divides  two  Stales  cannot 
cliange  the  nature  of  the  exaction. 

As  we  have  already  said,  the  burden  imposed 
by  tbe  ordinance  is  not  measured  by  tbe  ton- 
nage of  the  ferrr-ttoats;  it  is  not  measured  l>y 
the  number  of  times  they  cross  tbe  Mississippi 
RiverorlsndattbeCityidEaitSi,  Loula.  We 
are  of  opinion,  therefore,  that  it  ia  not  aduty  of 
4tt 
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touD&ge,  nor  ts  It  In  Its  emence  ■  contribution 
claimea  for  the  privilege  Of  uaing  a  navigable 
river  of  the  United  States  or  of  arriving  or  de- 
parting from  one  of  ita  ports  and  fs,  therefore, 
not  prohibited  by  tlie  ConsliCuUon  of  the  United 
Stales. 

CounKl  tor  plaintiff  In  error  contend  that  if 
tbe  power  of  the  City  of  East  St.  I..ouiB  to  ex- 
act A  license  fee  of  $100  from  every  ferry-boat 
is  conceded,  the  City  could  double  or  treble  the 
fee  at  will.  It  Is  gufUcIent  to  say,  in  reply  to 
IhU,  that  it  does  not  follow  from  the  fact  that 
[ST7]  a  power  is  liable  to  abuse  that  it  does  not  exist. 
If  the  power  la  abused,  the  remedy  Is  with  the 
Legislature. 

Lnstly,  it  is  contended  by  tbe  plaintiff  In 
ror,  that  the  fact  that  the  iwala  of  the  Ferry 
Company  have  been  enrolled,  inspected  and 
licensed  under  the  laws  of  the  United  States,  is 
a  protection  a^nst  tbe  cxaciion  of  any  license 
fee  by  the  State  or  by  Its  authority. 

Id  the  case  of  Gibboju  v.  Ojden,  uU  mjtra,  it 
was  said  by  the  court  that  inspection  taws, 
itine  taw«,  health  laws  of  every  dcscrip- 
s  well  as  laws  for  regulating  llie  internal 
erce  of  a  State,  and  those  which  respect 
tumpiltc  roads,  ferries,  etc.,  arc  parts  of  the 
immense  mass  of  legislation  which  embraces 
everything  within  the  territoir  of  a  State  not 
surrendered  to  tlie  General  (Mvemment.  In 
the  Bubsequcnt  case  of  Conieay  v.  Taylor,  ubi 
tupra,  this  court,  relying  as  authority  on  the 
declaration  Just  citea,  held  that  tbe  fact  that 
Conway  had  caused  his  ferry-boat  to  be  enrolled 
and  licensed,  under  the  laws  of  the  United 
States,  at  the  custom-bouse  in  Cincinnati,  to 
carry  on  the  coasting  trade,  did  not  authorize 
hlin  10  carry  on  the  business  of  a  fen^-  between 
Cincinnati  and  Newport,  Kentucky,  in  disre- 
gard of  the  riehts  of  Taylor,  who  had  an  ex- 
clusive license  from  the  authorities  of  the  Slate 
of  Kentucky  to  ferry  from  the  Kentucky  to  the 
Ohio  Hide  oi  the  river. 

Tbe  power  of  Congress  to  require  vessels  to 
be  enrolled  and  licensed,  is  derived  from  the 

firoTision  of  the  Constitution  which  authorizes 
t  "To  regulate  commerce  with  foreign  Nations 
and  among  the  several  States."  Wc  have  al- 
ready seen  that  this  court,  in  Fhnning  v.  Oreg- 
oire,  ubi  tupra,  has  held  that  this  right  of  Con- 
gress "  does  not  interfere  with  the  police  pow- 
ers of  a  Stale  in  j^ranting  ferry  licenses." 

These  authorities  show  lliat  the  enrollment 
and  licensing  of  a  vessel  under  the  laws  of  the 
United  States  does  not,  of  itself,  exclude  the 
right  of  a  State  to  exact  a  Ucense  from  her  own 
citizens  on  account  of  their  ownership  and  use 
of  such  property  having  its  tibu  within  tbe 
State. 

Counsel  have  argued  other  assignments,  based 
on  the  construction  given  by  the  Supreme  Court 
of  Illinois  to  the  Constitution  and  Laws  of  the 
[378]  Stale.  As,  in  our  opinion,  all  the  federal  ques- 
tions presented  by  the  n»cord  were  rightly  de- 
cided by  that  court,  It  is  not  our  province  to 
consider  these  assignments.  Murdock  v.  Mem- 
phi*,  30  Wall.,  590  [87  V.  S.,  XXII,,  429]. 

We  find  no  error  in  tke  record.     Vie  judg- 
ment of  tfie  Supreme  Court  of  lUinoie  mutt, 
ther^ore,  be  affirmed. 
Truecopf.   Tonl: 

James  H.  UcKenne)',  Clerk,  8up.  Court.  D.  " 
Cltod-lUU.8.,Tl. 
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Donation  to  raitroad  eompatty — d^ente  to  tovn 
boadt — tlate  deeinon — trreaulanty  in  election 
— dteree,  lebtn  binding — xnterett  on  coupon*. 

I.  Tlie  UidIC  in  tiM  charter  of  the  lu.  a.  B.  Roll- 
waj  Company,  that  any  town  oooM  not  donate  to 
the  company  to  exceed  130^000,  wai  remoi-ed  bv  tbo 
amendatorr  Act  of  im. 

!.-  Where  bonds  recite  nn  their  taoe  that  an  ele»- 
tlon  was  held  before  a  certain  date.  «s  i«qulred  hr 
law.  tbedroumBtanoeOiattbeelecUon  waslnesu- 
larly  ocmducled  can  be  of  no  avail  as  adefeoaeta 
ibetnndslnaeutt  brouKbt  by  Kbona)hit  bolder. 

3.  The  decision  of  a  ttaSa  court  that.  Id  ojon- 

qi ■ — - — 'arltv  Id  an  election,  hoods  o( 

a  nuance  of  It:  wbtch  recite  on 

tl  tctlOD  was  beld  in  accordance 

«  I'old  In  the  bands  of  bnna  Jblt 

h<  talb  among  ttie  irencral  prin- 

ci  If  commercial  Jurisprudence. 

.be  conduct  of  an  clecllon  at 
w  [utial>le  bonds  was  authdriKd, 

di  a  plaintiff  the  burden  to  show 

th .JT value:  tlie  lUeKalltr  which 

Btaitis  the  burden  of  proof  on  tlte  bolder ,  to  prova 
that  he  paid  value,  mugt  be  somethlngr  which  relate* 
'n  the  cnnalderatlonof  thepweraued  on. 
S.  A  decree  lenilered  by  a  state  oourt,  In  a  pro- 

ceediDB  purely  in  permmum,  doea  not  bind  ni 

■'*''"*-  who  were  r**  ——- .•  *-  *•  —  ■ " — 


were  DOtnanted  In  ti 


there  wna  no  personal  service  upon  or  ap- 
ice  by  them,  and  the  only  notice  to  them  waa 
r  publicatliin  addrased  to  toe  unknown  holdcis 
111  owneia  uf  the  bonds  nnd  coupons  of  a  town. 


typul 


Coupons,  after  their  maturity,  bear  ii 

— '  rate  Bxed  by  the  law  of  tbe  place  where  they 
are  payable. 

[No.  1008.1 
Submitted  Jan.  I'J,  IS8S.     Decided  Mar.  6.  tSSS. 


The  history  and  facts  fully  appear  in  tbe 

Statement  nf  the  case  by  Mr.  JvUire  Woodai 

This  was  an  action  of  attumveit,  brought  by 
Jamea  H.  Bowler  and  Isaac  HT  Slerrill  against 
the  Town  of  Pona,  upon  coupons  cut  from  cer- 
tain bonds  issued  br  tbe  Town,  dated  June  23, 
1873.  The  defendant  pleaded  tlie  general  is- 
sue, and  tbe  parlies  bavmg  waived  a  jurv,  sub- 
mitted tbe  case  to  tlie  court  upon  tbe  facts  as 
well  OS  the  law.  The  court  found  the  issues  of 
fact  for  the  plaintiffs,  and  rendered  judgment  in 
llieir  favor  for  $7,272.02.  This  wril  of  error  is 
brought  by  tbe  defendant  to  review  that  Jndg- 

The  parties  made  an  agreed  statement  and 

le  court  a  special  finding  of  facta.  From  these 
and  the  pleadings  in  tbe  case,  the  following 
facts  appear: 

On  February  25,  1867,  an  Act  was  passed  by 
tlie  Illinois  Legislature  "To  incorporate  the  Ull- 
nois  Southeastern  llailway  Company."  Sections 
9  and  10  of  this  Act  declared  as  follows: 

"Sec.  B.  Any  town,  in  any  county  under 
township  organization,  is  hereby  authorized 


Nora.— rnt«re>t  afltr  maturibhaL  what  rate.   Bee 
oU  to  Ohio  V.  Prank,  lOK  V.  S„  ZZVI.,  131. 
,  J     iUeUob  In  (uonUoblc  iKmO*  or  nwrUtei ;  utoiipal 
\b]i;  evliteneeafl>tetatt»rceiltA.   See  note  to  Ueroer 
I  Cto.  V.  Uockett,  88  t.  a„  XVIL.  MS. 

107  U.  8. 
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ud  empowered  to  donate  lo  Mid  cxtaataj  taj 
UDouat,  not  to  exceed  $8D,00Oi  Frovided.  That 
DO  nich  douitioD  bv  any  saciitmmto  Mid  com- 
ptnj  aball  be  nude,  unless  the  qiuatlon  of 
miking  such  donation  ab&ll  have  been  flntaub- 
nitied  to  tlie  legal  voten  of  such  town  at  an 
election  hereafter  to  be  provided  for;  and  Pnn- 
tidal.furt/'tr.That.  no  donation  so  made, nor  any 
part  thereof,  nor  any  interest  accruing  thereon 
or  upon  aay  part  ttiereof  shall  be  pud  or  be- 
come due  or  payable  to  said  compan;^,  until 


taiupart  of  said  road  or  its  branch,  as  nuty  have 
been  agreed  upon  by  the  conlrscling  parties. 

Bee.  10.  No  such  election  for  the  purpose  of 
submitting  the  question  of  making  a  donalion 
by  any  sucb  town,  authorized  by  section  0  of 
this  Act  lo  donate  to  this  company,  shall  be 
held  until  the  directors  of  said  company  shall 
have  filed  a  proposltlou  to  the  Inhabilonls  of 
said  town  nitli  the  county  clerk  of  the  county 
wherein  such  town  is  situate,  and  a  copy  of  the 
nine  with  the  clerh  of  said  town  and,  u  there 
be  a  newspaper  published  in  said  county,  said 
proposition  shall  be  published  in  full  In  the 
same;  whereupon,  it  shall  be  the  duty  of  the 
clerk  of  such  town  to  post  up  printed  or  writ- 
ten notices  of  the  time  and  place  of  holding 
such  electioD  in  at  least  ten  pubUc  places  in  such 
town,  together  with  a  copy  of  sudi  proposition, 
I ,  at  least  twenty  days  before  the  day  for  holding 
'  sucb  election;  at  which  election  the  legal  voters 
of  such  township  shall  vole  for  or  asainst  such 
propoaftion;  ana  if  a  majority  of  all  the  votes 
cast  be  for  such  prupositlan,  the  trustees  of  such 
town  shall  BO  certifv  the  san^  to  the  clerk  of 
the  county  court  of  thu  county  wherein  the 
town  is  utuated,  and  such  county  clerk  shall, 
upon  application  of  the  company,  after  the 
donation  so  voted  by  any  such  town  shall  have 
become  due  and  payable,  under  the  terms  and 
conditiona  of  the  proposition  under  which 
ssid  election  was  rendered,  compute  and  assess 
upon  all  the  taxable  property  in  raid  town  an 
aoiount  sufficient  to  pay  such  donation,  or  any 
partor  installment  of  Uie  same  ao  then  bdmr 
dtie  and  payable;  which  taxes  so  assessed  shall 
becoliectedas  other  taxes;  and  the  taxes  so  col- 
lected shall  be  paid  to  the  treasurer  of  said  com- 
pany. And  the  election  herein  provided  for 
shall  be  hekl,  canvassed  and  returned  as  other 
regular  town  elections," 

Afterwards,  on  February  24.  1808,  another 
Act  was  passed  to  amend  the  Act  toincorporate 
the  lUinola  Southeastern  Railway  Company, 
section  10  of  which  was  as  follows: 

"Sec.  10.  That  any  village,  city,  county  or 
township  organiTod  under  the  township  organ- 
isation law,  or  any  other  law  of  tblsSlate,along 
orneartherouteof  said  railway  or  Its  branches, 
or  that  are  in  anywise  ialereated  therein,  may, 
In  their  coipotste  capacity,  subscribe  to  the 
b  of  said  company,  or  reeder  donations 


said  CI 


d  company,  t 
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scnpiioDS  or  donations  shall  be  made  until  the 
itmt  shall  be  voted  for,  as  hereinafter  provid- 
ed. That,  whenever  twenty  legal  voters  of  any 
soch  city,  village,  county  or  township  shall  pre- 
sent to  the  clerk  thereof  a  written  application 
rei)iiestlng  IliHt  an  election  Khali  be  iield  to  de- 
lermitie  whethf  r  such  village,  city,  county  or 
See  17  Otto. 


townahlp  ibalt  nlweribe  to  the  capital  stock 
of  aaid  company  or  make  adonatlon  lhn«to,  lo 
aid  in  building  or  equipping  said  railway,  stat- 
ing the  amount,  and  whether  to  be  subscribed 
or  donated,  and  the  rate  of  interest  and  times 
of  payment  of  the  bonds  to  be  Issued  in  pay- 
ment thereof,  such  clerk  shall  receive  and  file 
such  application,  and  shall  immediately  proceed 
to  poet  written  or  printed  notices,  calling  an 
election  to  be  held  by  the  le^  v 


city,  county  or  township,  which  n 


sh^nte  posted  in  ten  of  the  most  public  placta 
of  such  village,  city,  county  or  township,  for  [S32] 
thirty  davs  preceding  an  tdection;  and  said  no- 
tices shall  state  fullv  the  object  of  such  election, 
and  such  election  snail  be  held  and  conducted 
and  returns  thereof  made  as  hi  general  elections 

Erovided  by  law  in  this  State,  and  as  provided 
y  the  chartera  of  any  such  village  or  dty; 
Provided,  That  at  any  election  held  under  the 
provisions  of  this  Act  it  shall  not  be  necessarr 
to  cause  %  registration  of  the  voters  of  such  vil- 
lages, cities,  counties  or  townships;  and  if  a 
majwity  of  the  votes  cast  at  such  election  shall 
be  in  favor  of  such  subscription  or  donation. 
then  the  corporate  authorities  of  such  villsge, 
city,  county  or  township,  organized  under  the 
town^p  organization  laws  of  this  Stale,  the 
Bupervison  of  such  township  shall  subscribe  to 
the  capital  stock  of  said  company  or  donate 
thereto,  OS  shall  have  been  determined  at  such 
election,  ibe  amount  so  voted  at  such  election, 
and  shall  issue  the  bonds  with  interest  coupons 
attached  •  •  •  said  bonds  lo  be  slgsed 
"  •  *  in  case  of  a  township,  by  the  super- 
visor thereof,  and  '  *  *  to  be  counter- 
signed  by  the  clerk  of  said  •  •    •  township," 

Afterwards  the  Bprlngfleld  and  niinofs  Soulh- 
eastern  Rail  way  Company,  to  which  the  bonds  In 
question  in  this  case  were  issued, was  created  by 
the  consolidation  of  the  Fnna,  Sprlngfleld  and 
NorthwestemRailrDMl Company  and  inellllnoiB 
Southeastern  Railwav  Company.  The  consoli- 
dation was  authorized  by  the  charters  of  the  two 
companics,andthenewcompsoy  succeeded  to  bU 
the  rights,  franchises  and  powers  of  the  constitu- 
ent companies.  Barters.  KernaJian,  108 U.  B., 
563  [XXVI.,  4111.  In  pursuanceof  section  10 
of  the  said  Act  of  February  24,  166^  a  petition 
was  prcseuled  to  the  town  clerk  of  Fana  Town- 
ship to  order  an  election  to  be  held  on  April  SO, 
1870,  to  decide  whether  said  Township  should 
donate  to  the  Springfield  and  IHInois  South 
eastern  Railwav  Company  the  sum  of  tlOO.OOl 
in  bonds  to  fall  due  in  twenty  years  or,  at  Ibe 
option  of  the  Township,  in  five  years  from 
this  date,  with  interest  at  the  rate  of  eight  per 
cent  per  annum,  payable  semi-annually.  On 
April  SO,  ISTO,  on  elecUon  was  held  in  Mid 


^,  according  to  law.  Tho 
which  the  election  was  held  was 
called  to  order  by  the  town  clerk,  and  one  J. 
W.  Stark  was,  on  motion,  chosen  moderator  and 
was  sworn  in  by  the  town  clerk  and  presided 
over  the  election.  At  the  election  thus  held 
tour  hundred  und  tbirty-eigbt  votes  were  cast  [533] 
for  and  tweuty-four  against  said  donation. 

In  the  spring,  summer  and  fall  of  the  year 
1873,  the  supervisor  and  town  clerk  of  Mid 
Township,  in  pursuance  of  raid  election  aud 
—ithout  any  otbei  authority  of  law  Uian  said 
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election  tnd  the  chartera  and  ameodmenla 
above  referred  to,  tMued  to  the  Bpriagfield  and 
nilDoia  Southeastern  Railway  Company  one 
hundred  bonds  of  the  Townafaip  of  Pooa,  of 


"Uiiiled  BtalMof  America. 
State  of  Ulinoto,  County  of  Christian. 
No.  e.]  Pana  Township.  [(1,000. 

Eight  per  cent  railroad  bond.  Be^iialered  by 
Budilor  of  public  accounts.  Principal  and  in- 
terest collected  and  paid  by  the  Treaatuer  of 
Hiate  of  Illinois. 

Know  all  men  by  these  presents,  that  the 
Township  of  Pana,  in  the  County  of  Christian, 
and  State  of  Illiooia,  acknowledges  itself  in- 
debted to  the  Springfield  and  niinois  Southeast- 
em  Railway  Company,  or  bearer,  in  the  sum  of 
one  thousand  dollars,  with  interest  from  (he 
date  hereof,  at  the  rate  of  eight  per  cent  per 
annum,  payable  semi-annually  on  the  flratdays 
of  January  andjuly  of  earhyear,  at  the  agency 
of  the  State  Treasurer  of  the  State  of  Iltinoia, 
in  New  York  ('itj,  on  the  presentalion  and  sur- 
render of  the  respective  interest  coupons  hereto 
attached.  The  principal  of  this  bond  shall  be 
due  and  payable  after  five  years  and  within 


This  bond  is  one  of  aseriesamonntlnKtoone 
bundred  thousand  dollBrs.isauod  b;  sala  Town- 
ship in  compliance  with  the  vote  of  the  legal 
voteis  thereof  at  an  election  held  on  the  SOth 
day  of  April,  A.  D.  18T0,  under  and  by  virtue 
of  the  authority  conferred  by  an  Act  of  the 
General  AssemUy  of  the  State  of  Illinois,  en- 
titled 'An  Act  to  Incorporate  the  Illinois  South' 
eastern  Railway  Company,'  approved  February 
2S,  1B6T,  and  an  Act  amendatory  thereof,  ap- 
proved Pebmary  21,  1889,  and  in  accordance 
with  the  provisions  of  an  Act  of  said  General 
Assembly,  entitled  'An  Act  to  Fund  and  Pro- 
vide  for  !ftiying  the  Railroad  Debts  of  Counties, 
[Sat]  Cities, Townsbipaand  Towns,'  In  force  April  16, 
1869.  And  for  tbe  payment  of  sahi  sum  of 
money  and  accruing  interest  thereon,  in  the 
manner  aforesaid,  me  faith  of  the  said  Town- 
ship of  Pana  Is  hereby  irrevocably  pledged,  as 
is  also  lis  property,  revenue  and  resourixs. 

In  testimony  wliereof,  the  said  Township  of 
I^na  has  caused  these  presents  to  be  signed  by 
Its  supervisor  and  counterrigned  by  Its  clerk, 
this  twenty-eighth  day  of  June,  A.  D.  1878. 


At  tbe  time  the  Ixinds  and  coupons  were  Is- 
sued, Orove  P.  Lawrence  was  the  supervisor  of 
said  Township  of  Pana,  and  Edwin  Sanders 
wa-i  its  clerk,  and  their  signatures  to  the  bonds 
and  coupons  are  genuine. 

The  coupons  attached  to  said  bonds  were  all 
of  the  same  tenor  and  effect,  except  in  respect 
of  their  numbers.  The  following  is  a  copy  of 
the  coupon  attached  to  the  above  recited  bond: 

"$4(K  The  Township  of  Pana,  Christian 
County,  Olinols,  will  pay  the  bearer  forty  dol- 
lars on  tbe  first  of  Januuy,  18B2,  at  the  uency 
of  her  State  Treasurer  in  the  City  of  I^ew  York, 


It  being  six  months'  Interest  on  bond  Ho.  t, 
Qrove  P.  lAwrmce, 
duptnttaro/taid  Tbmuhip." 

On  the  back  of  evoy  bond  was  tbe  following 
Indorsement: 

"Audllor's  Office,  Illlnola. 
8pnn0ietd,  JvnsBSth,  1873. 

I,  Chailea  E.  Lippincott,  Auditor  of  PubUc 
Accounts  of  the  Slate  of  Illinois,  do  het«1)T 
certify  that  the  within  bond  has  been  i«glsl«red 
to  th»  ofBce  this  day,  pursuant  to  the  piovisioiis 
of  an  Act  entitled  'An  Act  to  Fund  and  Provide 
for  Paying  tbe  Railroad  Debts  of  Counties, 
Townships,  Cities  and  Towns,'  in  fcHce  April 
18,  1869. 

In  testimony  whereof,  I  have  hereunto  sub- 
scribed my  name  and  affixed  the  seal  of  my 
office  the  day  and  year  aforesaid. 

rsBAi,]    C.  E.  Lippincott.  Auditor,  P.  A." 

The  Act  referred  lo  In  this  certlflcale  pro- 
vided tbat  certain  taxes,  therein  specified.sbould 
be  applied  to  tbe  payment  of  the  principal  and 
Inter^  of  bonds  registered  in  the  office  of  the 
auditor  of  public  accounts,  and  that  no  bonds  [53B] 
should  be  so  registered  until  the  railroad,  in  aid 
of  which  the  Bonds  had  been  Issued,  should 
have  been  completed  near  to  or  in  the  township 
issuing  the  bonds,  and  unless  the  subscription 
or  donation  creating  the  debt  to  pay  which  the 
bonds  were  issued,  nad  been  first  submitted  to 
on  election  of  tbe  legal  voters  of  said  township 
under  the  provision  of  the  laws  of  the  State, 
and  a  ma^rity  of  tbe  legal  voters  living  in  such 
township  had  been  in  favor  of  such  aid,  sub- 
scription, or  donation.  And  it  was  made  the 
duty  of  the  supervisor  of  tbe  township,  upon  the 
completion  of  Ibe  railroad  near  to  or  through 
the  township  by  which  tbe  bonds  were  issued, 
to  certify  under  oath  to  the  state  auditor,  thai 
all  tbe  preliminary  conditions  required  I^  the 
Act  to  be  done,  to  authorize  the  registration  of 
the  bonds  and  to  entitle  them  to  the  benefits  of 
the  Act,  had  been  complied  with.  Sec,  Hurd's 
".  S.,  1880,  p.  807  sec.  17. 

The  record  in  this  case  showed  that  the  cer- 
dficate  above  mentioned  In  reference  to  the  is- 
sue of  the  bonds  in  question  had  been  made  by 
Grove  P.  Lawrence,  the  Buperviaor  of  Pana 
Township,  and  transmitted  by  him  to  the  audl- 
'ir  of  public  accounts. 

The  interest  on  said  issue  of  flOO.OOO  of  bondt 

as  levied  and  collected  and  paid  for  three 
years  by  the  state  treasurer  aa  provided  hj  law. 

It  further  appeared  that  In  the  year  1878  the 
Town  of  Pana  and  three  taxpayers  filed  In  be- 
half of  themselves  and  all  other  taxpayers  of 
tlw  Town,  a  bill  in  the  Circuit  Court  of  Chii*- 
tiao  Coun^  against  the  Auditor  of  PubUc  Ac- 
counts of  Oie  Btaie  of  Illinois,  the  Treasurer  of 
the  Btateoflllioois.tbe  Treasurer  and  theClerk 
of  Christian  County^  Illinois  the  town  collect- 
or of  the  Town  of  Pons,  aiid  H.  N.  Schuyler, 
William  E.  Hayward,  John  Vedder  and  Will- 
iam Houston,  and  "liie  tmknown  holders  aod 
owners  of  said  bonds  aod  coupons  issued  by  the 
Town  of  Pana,"  as  defendants,  in  which  the 
complainants  pnyed  tliat  said  public  offlceis 
might  be  perpetually  en)olned  from  levying  a 
tax  with  which  to  pay  said  bonds  and  coupons, 
and  that  said  bonds  might  be  declu«d  void, 
and  that  swd  boMen  and  owners  of  said  bonds 
might  be  perpetually  enjoined  from  seUliig  or 
107  V.  S. 
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nefatiating  or  suing  upon  said  bnnda  or  tbe 
IS361  couponA  attached  to  them,  or  pretending  or  fn- 
«iitiDg  Inanj  court  of  law  or  equity  or  elae- 
wbere,  in  any  mtuiner  wbataoever,  that  said 
Town  was  liable  upoo  said  bonds  or  coupons. 
The  parties  made  defendant  by  name  were 
ndther  served  with  process  nor  volunlarilj  ap- 
peared in  the  case.  It  was  assumed  that  the 
unknown  holdersand  owners  of  said  bondsand 
coupons  were  brought  in  bj  publication  of  a 
notice  to  them  under  that  d^gnadon  In  a  neWH- 
paper,  according  to  the  laws  of  the  Slaleof  nU- 
noto.  The  Circuit  Court  o(  Christian  County 
dismissed  the  bill,  but  the  appellate  court,  upon 
appeal,  reversed  its  decree  and  directed  it  to 

SQt  the  prayer  of  the  bill,  and  the  decree  of 
appellate  court  wasaRIrmed  by  the  Supreme 
Court,  to  which  the  cnse  was  carried  by  the  de- 
fendants. Afterwards,  at  its  November  Term, 
1879,  to  pit:  on  December  17,  thedrcuitcourt, 
upon  receiving  the  mandate  of  tlie  appellate 
court  and  of  tbe  Supreme  Court,  enicrea  a  de- 
<Tce  in  favor  of  the  complainants,  in  accord- 
ance with  the  prayer  of  the  bill. 

The  coupons  ottered  In  evidence  being  those 
upon  wblcn  the  suit  was  brought,  were,  at  the 
time  of  the  trial  and  before  tbe  commencement 
of  the  suit,  held  and  owned  by  the  plaintiffs, 
■who  were  citisens  of  the  Slate  of  Maine. 

Such  were  the  material  fads  of  tbe  case.  The 
Town  of  Pana,  plaintiff  in  error,  by  its  assign- 
ments of  error,  iniisted: 

1.  That  there  was  noautborltyin  the  charter 
of  the  Springfleld  and  IlUnolH  Boutheastem 
Itallway  Company  to  hold  an  election  and  issue 
bonds  to  the  amount  of  $100,000. 

S.  That  the  election  held  on  April  BO,  1870, 
was  illegal  and  void,  Iwcause  it  was  presided 


elections  by  the  law  of  the  State:  and,  there- 
fore, conferred  no  aufbority  upon  the  super- 
visor and  town  clerk  to  issue  said  bonds  aod 
coupons. 

8.  That  It  was  incumbent  on  the  plaintiffs 
below,  the  bonds  havinc  been  illegal^  issued, 
to  prove  that  tbey  were  cona  fide  holders  of  the 
coupons  for  value,  which  they  failed  to  do. 

4.  That  no  judgment  could  be  rendered  for 

tbe  plalatiffs  on  said  coupons  after  thej  and 

the  booda  to  which  tbey  betonged  bad  been  de- 

{S3T]    clared  void  bv  the  decree  of  the  Circuit  Court 

of  Christian  County. 

E.  That,  in  any  event,  the  Judgment  was  too 
Urge  bTji672.2^ 

Mr.  W.  J.  Henrj-,  for  plaintiff  In  error: 

There  is  no  express  repeal  of  the  limitation 
contained  In  the  charter  of  tliiny  thousand  doi- 
lais;  and  repeals  by  Implication  ore  not  fav- 

Wood  V,  V.  S..  16  Pet.,  842:  McOoolv.  BmilA, 
1  Black,  470  (68  U.  S.,  XVIL,  221);  Bovxn  v. 
£ea»e,  9  Hill,  226;  KiTig  v.  Damn,  3  T.  R.  007; 
Dwar. Stat., 674;  ffottomv.  flucl,  ISEast, 872; 
CU^  Co.  T.  8oc.fi>rBav..  104U.  3.,079(XXV1.. 
SOS). 

Tbe  election  was  Irregular. 

There  was  no  vote  of  the  people,  In  the  ma&- 
ner  tequired  bv  law;  there  was  no  power  con- 
ftrred  by  the  election,  and  it  was  a  nullity. 

P»opt»  T.  Santa  AnriA.  67  Hi.,  57;  ftopk  v, 
Zaenna,   07  Dl.,  06;   Lippineott  v.   Pam,  03 

Bee  17  Otto. 


The  law,  as  settled  in  these  cases,  became 
and  was  the  law  of  the  bonds,  and  is  concludre 
of  the  question  that  the  election  conferred  no 
authority  whatever  upon  the  supervisor  and 
town  clerk  to  mt^e  a  donation  and  tasue  the 
bond*. 

SehvyUr  Co.  v.  PiopU,  25  Dl.,  181;  Oto-iv, 
Supmdion,  27  111.,  809;  Forca  v.  Batatia,  01 
111.,  99. 

Mr.  a«oiva  A.  SwBdera.  for  defendants 

This  court  has  frequently  affirmed  the  power 
to  issue  these  bonds.  

HarUry.  Kenwdtan,  108  U.  8..  SeSfXXTI., 
AtV)\Bonhiimy.  NMdhit,im'C.&.,ttB{EX.\l., 
4S1). 

Ii  there  ts  any  force  in  the  arguments  of 
counsel  for  the  plaintiff  in  error  In  reference  to 
the  election,  It  cannot  defeat  these  bonds,  and 
is  at  best  only  an  irrwularity,  as  the  people 
were  in  no  way  injured  thereby,  nor  do  they 
claim  that  there  was  any  fraud  connected  there- 
with. It  was.  In  any  view  that  may  be  taken, 
a  substantial  compliance  with  the  Matnte. 

E.  UnaAn  v.  Davenport,  84  U.  S.,  801  fXXIV., 
833);  Comr*.  v.  January,  94  TJ.  8,,  205(XXIV., 
Ill),  and  cases  cited;  E.  OaJOand  v.  BkiTintr. 
M  U.  S.,  258  (XXIV.,  136);  Henry  Cb.  v.  JWe- 
dag,  95  U.  8.,  81B  (XXnr.,  894);  Ttmm  v. 
Stmag,  98  U.  S.,  271  (XXIV.,  816);  Bay  Co.  v. 
V'liuyeie,  96  U.  8.,  875  (XXIV.,  800);  Cki.  <a 
"       -  OnmxcdX.  96  U.  8.,  51  (XXIV.,  681); 

-    ~    IIBIXX'" 

...-- _,.,  19  111.. 

_.     ...  Stark  C-o..24IIl.,90. 

This  court  has  passed  upon  the  identical  laws 
involved  in  the  Livpintoa-f. Panii caet.S&V^., 
26,  in  Barter  t,  KfTnoehan  {mpnii,  Bonham  t. 
Ntedlet<*uvra),  and  Louittillt  v.  Sat.  Bani,  IM 
V.  8..  460  (XXVI.,  776). 

The  Town  havins  voted  tbe  bonds,  the  ofQ- 
cers  having  Issued  them,  the  slate  auditor  hav- 
ing registered  them  as  sworn  statements  that 
condi^ns  precedent,  made  bv  the  gnperrlaor, 
had  been  complied  with,  and  toe  Town  having 
regularly  paid  the  Interest  for  three  years  with- 
out complaint,  it  is  estopped  from  denying  their 
validity. 

Superritont.  Sehenek,  0  Wall..  773  (78  U. 
S..  XVIII.,  B60);  mrterY.  KemoeAan  (iupra\; 
Bonham  v.  Heedie*  (mora);  Budianan  v.  Ztfaft- 
fcM.  108  U.  8.,  278  (XXVI.,  188);  PtndUlon 
Co.  7.  Am,  18  Wall.,  805  (80  U.  S.,  XX.,  680); 
Knox  Co.  V.  Aminwaa,  21  How.. 089  (63  U.  8.. 
XVI.,  208). 

Ifr.  Jusfiee  Wood*  delivered  ttie  opinion  of 
the  court: 

The  people  of  the  Township  of  Pana  voted 
almoet  unanimously  for  the  donation,  to  pay 
which  the  bonds  In  this  case  were  issued.  There 
Is  no  pretense  of  any  fraud  in  their  Ixsue.  It  is 
not  disputed  that  the  raihoad  company  com- 
piled on  its  part  with  all  the  conditions  upon 
which  the  bonds  were  to  be  issued  to  It,  or  that 
the  Township  has  received  all  It  bargaJned  for 
in  consideration  of  tbe  issue  of  the  bonds.  The 
bonds  were  registered  In  the  office  of  the  au- 
ditor of  public  accounts,  where  no  bonds  could 
be  registered  Bccordinv  to  law,  unkea  the  elec- 
tion authorizing  the  donation  for  which  the 
bonds  were  Issued  hod  been  held  In  pursuance 
of  the  statute,  and  the  sworn  certlflcate  of  the 
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BuperTiM>r  of  the  township  to  thai  effect  bad 
been  filed  with  the  auditor.  The  Township  has 

Eaid  the  interest  on  the  bonds  for  three  vears. 
nder  these  circumstances,  if  the  bonds  and 
coupons  are  in  the  bands  of  bona  fde  holders 
for  value,  the  defenses  through  which  the 
Township  can  escape  liability  will  be  reduced 
to  narrow  limits. 

The  charterof  the  Illinois  Southeastern  Bsil- 
way  Company  declared  that  any  town  in  any 
county  under  township  orj^ization  might  do- 
nate to  said  company  any  amount  not  to  exceed 
980,000.  The  question  is  raised  by  the  flmt  as- 
signment of  error,  whether  this  limit  was  re- 
moved by  the  amendatory  Act  of  February  S4, 
1869.  We  tliink  It  was. 

B«^OD  10  of  the  Act  last  named  is  an  entire 
revision  of  sections  9  and  10  of  the  original 
charter  of  the  company.  The  original  charter 
authorized  townships  only  to  ma£e  donations 
to  the  railn^  company,  and  it  required  that 
the  railroad,  or  some  port  of  it  or  its  branches, 
should  be  completed  before  the  donation  was 
paid.  It  did  not  authorize  the  issue  of  bonds 
to  pay  the  donaitons,  but  required  the  asaess- 
CS38j  ment  and  collection  of  a  tax  upon  all  the  taxa- 
bleproperty  of  the  Town  for  that  purpose. 

The  amendatory  Act  authorized  not  only 
townships,  but  also,  villages,  cities  and  coun- 
ties alODg  the  roula  of  tSe  railroad  to  make 
donations  to  the  company.  It  prescribed  an  en- 
tirely different  condition  precedent  to  the  mak- 
ing of  a  donation,  and  required  the  issue  of 
bonds  to  pay  the  donation  when  made,  and  it 
did  not  require  the  completion  of  the  railroad  or 
an  V  part  oi  it,  before  the  bonds  were  issued.  It 
did  not  limit  the  amount  whlcb  mi^t  be  do- 
nated to  130,000,  but  declared  thai  if  a  major- 
ity of  the  votAS  cast  at  the  election  provided  for 
by  the  Act,  should  be  inlavor  of  donation,  the 
corporate  authorities  of  the  villagre,  city,  county 
or  township,  as  the  case  might  oe,  should  do- 
nate to  the  company  the  amount  so  voted  at 
said  election,  and  issue  bonds  in  payment  there- 
of. It  thus  appears  that  the  section,  10  of  the 
amendatory  Act,  covered  the  entire  subject  em- 
braced bv  sections  9  and  10  of  the  original  Act. 
It  related  to  the  same  railroad  company;  it  pre- 
scribed different  methods  of  procedure  in  ref- 
erence to  the  same  subject,  and  embraced  en- 
tirely new  provisions,  thus  plainly  showing  that 
it  was  intended  as  a  substitute,  pro  iaiUo,  for 
the  original  Act.  Section  10  of  the  amendatory 
Act,  therefore,  operated  as  a  repeal,  by  implica- 
tion, of  sections  &  and  10  of  the  original  Act, 
and  removed  the  restriction  limiting  to  $30,000 
tlie  amount  which  could  be  donated  by  n  town- 
ship to  the  railroad  company.  U.  S,  v.  Tytian, 
11  Wall.,  88  [78  U.  8.,  XX.,  IMl;  mndertBn-$ 
7-obaeeo,  Id.,  668  [78  U.  S.,  XX..  2351;  Jfiir- 
ihKk  v.  Memp},U,  20  Wall.,  5M  [87  U.  S., 
XXII.,  429];  King  v.  CoriM  [anU.  60],  de- 
cided at  the  present  Term. 

The  next  question  raised  by  the  assignments 
of  error  relates  to  the  power  of  the  Township  of 
Pana,  under  the  circumstances  of  this  case,  to 
issue  the  bonds  in  question.  This  court  has 
decided  in  the  case  of  ffarter  v.  Kernoeliait,  103 
U.  S.,  562  [XXVI.,  411],  that  bonds  issued  by 
the  Township  of  Hnrter,  dated  April  1,  1880, 
signed  by  the  supervisor  and  countersigned  by 
the  clerk  of  the  township,  reciting  lliat  they 
were  issued  in  pursuance  of  the  Acts  of  Febru- 
438 


ary  25,  1867,  and  February  24, 1869,  which  are- 
the  Acts  relied  on  in  this  case,  and  in  pursuance 
of  an  election  of  the  legal  voters  of  the  town- 
ship held  on  November  10. 1868,  were  valid  ob- 
ligations of  the  township. 

The  power  of  the  Township  of  Pana,  under  rS30] 
the  same  Acts,  to  issue  bonds  to  pay  its  dona- 
tion to  the  same  railroad  company  is,  therefore, 
settled  beyond  dispute,  unless  wnat  the  plaint- 
iff in  error  insists  wosa  defect  in  Ihe  metbodof 
conducting  the  election  by  which  the  donation 
was  voted,  is  fatal  to  the  authority  of  the  offi- 
cers of  the  Township  to  isnue  the  bonds.  This 
defect  was  that  the  election  was  presided  over 
and  the  returns  made,  not  by  the  supervisor, 
assessor,  and  collector  of  the  Township,  mej^e^ 

iudges  of  elections,  but  by  a  moderator  choseri 
•y  the  electors  present. 

It  is  insisted  by  the  plaintiff  In  error,  that  as 
the  Constitution  of  Illinois,  adopted  Julv  2, 
1870,  by  its  second  additional  section  cut  on  the 
power  of  any  township  or  other  municipality  to 
subscribe  to  the  capilsl  stock  of,  or  make  a  do- 
cation  to,  any  railroad  company,  except  wheo 
such  subscription  or  donation  had  been  author- 
ised under  existing  laws,  by  a  vote  of  the  peo- 
ple of  the  munid^ity  prior  to  the  adoption  ot 
tlie  Constitution;  and  as,  by  reason  of  the  de- 
fect just  mentioned,  there  was  no  legal  election, 
it  followB  that  there  was  no  authority  in  the  of- 
ficers of  the  Township  of  Pana  to  makelliedo- 
natlon  or  issue  the  bonds  in  question  in  this  cor-e, 
and  that  the  bonds  ftre  not  bmding  on  the  Town- 
ship.   We  cannot  assent  to  this  conclusion. 

Itis  clear  that  this  case  in  nowise  dlffcrsfrcm 
other  cases  where  tbe  boMing  of  an  election  and 
avotenf  the  people  in  favorof  an  issue  of  bonds 
is  made  by  law  a  condition  precedent  upon 
which  the  authority  to  Issue  bonds  rests. 

The  bonds  in  question  In  this  cose  recite  od 
their  face  tliat  they  were  Issued  by  the  Town- 
ship, in  compliance  with  the  vote  of  the  legal 
voters  thereof  at  an  election  held  on  April  HO, 
1870,  under  and  by  virtue  of  the  aulliorily  con- 
ferred by  Acts  of  the  Qeneral  Assembly  ul  tl)c 


This  court  has  again  and  again  dedded,  ibat 
if  a  municipal  body  has  lawnil  jMwer  to  issue 
bonds  or  other  negotiable  securities,  dependent 


the  right  to  assume  that  such  preliminary  pro- 
ceedings have  taken  place  if  the  fact  be  certified 
on  tbe  face  of  the  bonds  by  the  authorities  [S40] 
whose  primary  duty  it  is  to  ascertain  it.  Ltpuie 
V.  Gnintff,  laWall.,  16  [63  U.  8.,  XXI.,  27fll; 
CWoma  V.  Eavet,  92  U.  8.,  484  [XXIII..  5791; 
Jofirnon  Co.  v.  JanuaryM  U.  S.,  202  [XXlV:, 
110):  Douglau  Co.  T.  BMet,  Id.,  104  [XXIV., 


The  authority  to  issue  the  bonds  in  question 
in  this  case  resting  upon  the  fact  that  on  elec- 
tion was  held  in  pursuance  of  law  before  a 
certain  dale,  namely,  the  date  when  the  Consti- 
tution of  18T0  was  adopted,  and  the  bonds  re- 
citing on  their  face  the  fact  that  the  election 
was  so  held  before  the  date  mentioned,  the  cir- 
cumstance that  the  election  wasirrcpularly  con- 
ducted Cftn  be  of  no  avuil  as  u  defense  to  ihe 
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of  tbe  Su^eme  Coon  of  Illinola  in  tlie  cue 
herelofore  nMDtloaed  and  reported  m  LippiTi- 
tatt  V.  Paiia,  In  03  HI.,  24,  io  which  it  was  held 
tlut  the  election  telied  on  ia  Uii«  caae  as  the  au- 
thoritv  for  the  israe  of  the  bonds  was  &b«o1ut«- 
\j  ToId,  and  the  laeue  of  the  bunds  was,  there- 
fore, without  authorin.  Our  attentioa  is  also 
called  to  the  cases  of  PtopU  t.  Santa  Anna,  97 
Dl.,  ST,  and  Ftople  v,  Latnita,  Jd.,  Sfi,  where 
similar  electioiu  under  a  like  statute  were  held 
void.  These  last  two  cases  were  decided  before 
tbe  bonds  Id  thia  eve  were  issued.  They  were, 
liowever,  suits  brouKbt  to  restiain  the  Jsaue  of 
bonds  \fj  the  township  offlcere,  on  account  of 
tlie  intvularitlea  In  (&e  election.  The  rights 
of  tona^rl*  bolden  coold  not,  therefore,  arise, 
and  were  not  passed  on  in  those  cases.  But  in 
the  ewe  first  mentioned,  the  bonds  had  been  Is- 


Court  of  Illinois  held  the  bouds  to  be  void  In 
whoMsoever  hands  thej  might  be. 

It  is  Insisted  that  this  court  Is  bound  to  follow 
this  decision  of  tlie  Supreme  Court  of  Illinois, 
and  hold  tbe  boods  in  Question  void.  We  do 
not  so  UDderstand  our  duty.  Where  the  con- 
struction of  a  State  Constitution  or  law  lias  be- 
come settled  br  the  decision  of  the  slate  courts, 
tbe  courts  of  the  Gnlted  Stales  will,  us  a  gener- 
al rule,  accept  it  as  CTidence  of  what  the  local 
law  is.    Thus,  we  may  be  raqulred  to  yield 

r'nst  our  own  judgment  to  ue  propodtioD 
,  underthecharter  of  tbe  railway  company, 
{S411  the  election  in  this  case,  which  was  held  under 
the  luperrislon  of  a  moderator  cboaea  by  tAe 
electors  present,  was  irregular  and,  therefore, 
void.  But  we  are  not  bound  to  accept  the  in- 
ference drawn  by  the  Supreme  Court  of  Illinois, 
that  in  consequence  <^  such  irregularity  in  the 
election,  the  bonds  issued  in  pursuance  of  it  by 
tbe  ofHoav  of  tbe  township,  which  recite  on 
their  face  that  the  election  was  held  in  accord- 
ance with  tbe  statute,  are  void  in  thu  bands  of 
bona  Me  bolden.  This  latter  proposition  is  one 
whiui  falls  among  the  general  principles  and 
doctrines  of  commercial  Jurisprudence,  upon 
which  it  is  our  duty  to  form  an  independent 
Judgment,  and  in  respect  of  which  we  ore  un- 
der no  obligation  to  follow  Implicitly  the  con- 
clusions of  any  other  court,  however  learned  or 
ableitmaybe.  Saiftv.  T^ron,  16  Pel.,  !;««#- 
mU  v.  Stnttliard.  U  How.,  1301  Wnttoa  t.  Tarp- 
tev.  18  How.,B17r59U.  8.,  XV.,  609];  Bab^. 
Jtvaeatine  %  Wall.,  075  [75  U.  8.,  XIX.,  490]; 
Bwe*  T.  Tdbb.  18  Wall.,  540  r8.>  U.  S.,  XXL. 
TB71;  OofasT.  B»*t,  100U.3.,239rXXV.,580i; 
KR.CO.V.  Bank.  108  U.  8.,  14  [XXVI..  61]. 
Bee,  also,  BurgtM  v.  Sdiyman  \antc.^V\,  decid- 
ed at  tbe  present  Term,  where  tbe  question,  how 
farltaecourtaof  the  United  States  are  bound  by 
the  decisions  of  the  state  courts.  Is  carefully  re- 
examined, and  the  rule  on  the  subject  stated 
with  precision. 

We  cannot  follow  the  decision  of  tbe  Su- 
preme Court  of  Illinois  in  LippineoU  v.  Paiut, 
nMmpra, without  overruling auniform  current 
of  tbe  decisions  of  this  court,  beginning  with  the 
cueof  Jriuir  Co.M.  A»pinviaU.\a2l  How.,  5B9 
[Ba  U-  8.,  XVL,  SMI,  and  continuing  down  to 
the  present  time.  The  riglits  of  the  bnna  fiU 
bolder  of  negotiable  municipal  bonds,  as  we 
See  17  Otto. 


conduct  of  the  election  throw  on  the  plalntiffa 
the  burden  of  proving  that  they  are  holders  for 
value! 

It  is  a  general  rule  that  when  the  holder  of  a 
negotlabb  instrument,  regular  on  Its  face  and  [S4S 
payable  to  bearer,  produces  It  in  a  suit  to  re- 
cover Its  contents,  and  tbe  same  has  Wn  re- 
ceived In  evidence,  there  Is  apHma  facie  pre- 
sumption that  he  became  the  nolder  of  it,  for 
value  at  its  date,  In  the  usual  couise  of  bud- 
ness.  Murray  v.  Lardjier,  3  Wall.,  110  [69  U. 
a,  XVII., 8671;  ftiniv.A'«ai,22How.,96[8» 
U.  8.,  XVI.,  my,  (Mlin*  v.  Oilbert.  94  D.  S., 
708  rXXIV.,  1701;  Brtwn  v.  Bpoford,  U  U.S., 
474  [XXIV..  SOgj.  And  municipal  bonds  pay- 
able to  bearer,  are  subject  to  tbe  same  rules  aa 
other  hegotiable  paper.  OromvicW  v,  8ae  Co., 
96  U.  8..  01  [XXrV.,681]. 

But  tbe  plaintiff  in  error  insisls  that  this  case 
falls  within  an  exception  to  that  rule,  and  cites 
to  sustain  his  position  the  cases  of  Smii/i  v.  Bae 
Co..  11  Wall.,  189  [78  U.  8.,  XX.,  102],  and 
SleicaH^.  Z:<iiuinir,  104 U.S.,  500  [XXVI. ,866]. 
The  exception  relied  on  by  plaintiff  in  error  is 
well  settled,  and  is  this:  It,  in  a  suit  brought. 
by  tbe  indorsee  or  transferee  of  a  negotiable  ic- 
strument,  tbe  maker  or  acceptor  or  any  party 
who  is  primarily  bound  by  the  original  consid- 
eration, proves  that  tliere  was  freud  or  illegal- 
ity in  the  Inception  of  the  Instrument,  the  bur- 
den of  proof  is  thrown  on  tbe  plalntifl  to  show 
Iliat  he  is  a  holder  for  value.  Smith  v.  Sac  Co. 
and  ateteart  v.  Lantt'ng,  vM  wapra;  Ccmr*.  ▼. 
Clark.  94  U.  8.,  285  fXXIV.,  Kl;  CoUint  v. 
OiU^t,  [mipraV,  Fitch^.Jonet,i'Ei.&Ti.,VX&; 
Smith  V.  Brajie,  16  Ad.  &  E.  (N.  S.),  244;  Half 
V.  Feathentone.  8  Hurl.  &  N.,  284;  BaiUji  v. 
Bidviea.  13  Hees.  A  W.,  78;  Vathir'7.  Zana,  S 
Oratt.,  -MR;  HuteJiingon  \.  Bogg»,  26  Pa.,  294; 
FtrHn  v.  Noya.  89  Me.,  884;  lotae  v.  Cleatxt, 
70  Me.,  256;  Sitlermant  V.  Fidil.  9  Gray,  881; 
Wood!tuU\.Bolma.\QZoiiia..  281;  Thompten 
V.  Armttrong.  86  Ala.,  iM\  Barbitan  v.  Bnnh, 
28  Ind.,  188;  FuUer  v  Ilutehiniji.  10  Gal.,  526; 
Jfwtfnfftonv.  Wiwrf«,45Cnl.,406;  Conletfi.  Win- 
tor,  41  Mlch.,26C;  Sloan  v.  Union  B/inking  I  o., 
67  Pft.,  470;  Bolnic  v.  Kartpar,  5  Binn,,  469; 
ValUtt  V.  Parker.  G  Wend.,  815;  Munrot  v. 
foopCT-,  5  Pick..  412;  1  Dan.  Neg.  Inst.,  Bded., 
sec.  SIS. 

In  most  of  the  cases  above  cited  the  defense 
relied  on  was  fraud  in  tiie  inception  of  the  in- 
Btrument.  Thus,  in  ihecaseof  *nii(7i  v.  ^ar  tfc. 
tbe  report  shows  that  the  bonds  v 


[tupra],  t\ 


■house;  that  the  County  Judge  who  ex- 
ecuted and  delivered  the  bonds  was  brt>>ed  to 
do  so;  and  that  the  court-house  never  was  buill.     [543 

In  the  case  of  Steinart  v.  Lantinff[*upra],  ihe 
County  Jud^,  asaumingtoactundernuthorlty 
of  a  law  of  die  State,  rendered  a  judfrment  ep- 
pointing  commission  era  to  execute  bonds  of  the 
Town  of  TjUMlng.  This  Judgment  was  carried 
429 
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by  certiorari  to  the  Supreme  Court  taA  there  re- 
TBTsed.  Tbe  CouDtf  Judge,  tbecomminioQera, 
and  the  r&llioad  compajiT  to  which  the  boads 
were  ordered  lo  be  Issuea,  all  had  notice  of  the 
writ  of  etrtitrrari  and  of  the  aubsequeot  pro- 
ceedings under  it.  Before  the  judgmeiit  of  re- 
Tereol,  howerer,  the  commiesioiieiB,  notwith- 
etanding  the  pendency  of  the  vAioi etrtiorari, 
i«rued  the  bonds  in  suit  in  the  case,  taking  from 
the  railroad  comp&nv  on  obligatloD  f or  tbdr  per- 
sonal indemnity.  This  court  held  that,  as  be- 
tween the  railroad  company  and  the  town,  the 
Judgment  of  reversal  was  equiVKlent  to  a  te- 
lusu  by  the  County  Judge  to  make  the  original 
order,  and  invalidated  the  bonds. 

There  is  no  pretense  of  any  fraud  in  the  in- 
ception of  the  DondB  in  question  in  this  case.  It 
la  not  denied  that  they  were  issued  in  good 
faith  and  for  a  valuable  consideration.  The 
question,  then,  Is:  was  the  irregularity  iu  the 
conduct  of  the  election  such  on  ille^ity  as 
throws  on  the  plaintiff  the  burden  to  ^ow  that 
he  paid  value  for  the  coupons?  We  ore  clearly 
of  opinion  that  it  Is  not. 

It  will  appear,  from  an  examination  of  the 
cases  above  cited,  in  which  the  defense  was  il- 
lef^lity  in  the  inception  of  the  instrument,  that 
the  illegality  which  shifts  the  burden  of  proof 
CD  the  holder  to  prove  that  he  paid  value,  must 
be  BomeUiing  which  relates  to  thcconsideration 
of  the  paper  sued  on.  It  must  appear  that  the 
consideration  arose  out  of  a  transaction  contrary 
to  law,  or  against  public  policy.  Thus,  in  the 
case  of  SitUrman*  v.  Field,  8  Gray,  833,  the  il- 
legality which  the  court  held  threw  the  burden 
on  the  plaintiff  of  proving  that  he  gave  value 
for  the  notes  sued  on,  was  the  fact  alleged  by 
the  defendant  that  they  were  given  in  payment 
for  intoxicating  liquors  sold  by  the  payees  of 
the  notes  to  the  defendant  in  violation  of  law. 
Precisely  the  same  illegaiily  was  held  in  the 
case  of  CotUe  v.  CUaixt,  TO  He.,  256,  to  throw 
upon  the  plaintifC,  who  was  indorsee,  the  bur- 
den of  showing  that  be  paid  value  for  the  note. 
10441  ^  '°  FuUer  v.  Ilutehingt,  10  Cal.,  536,  the 
paper  sued  on  was  ^ven  for  lasses  at  a  public 
banking  game  called  "  faro."  Gaming  was  pro- 
hibited uy  statute.  It  was  declared  by  the  laws 
of  California  to  be  a  felony  in  the  keeper  of  the 


eratlon  being  admitted,  it  devolved  upon  the 
pUndff  to  show  that  be  took  the  paper  without 
notice  and  for  value. 

In  the  case  of  BaiU]/  v.  BidieeU,  18  Mees.  & 
W.,  73,  it  wasalleged,  as  m&tter  of  defense,  that 
the  consideration  tor  the  note  sued  on  was  an 
agreement  that  llie  payee  should  not  oppose  a 
petition  in  bankruptcy  filed  by  the  defendant, 
the  maker  of  the  note,  and  that  the  nolewasin- 
dorsed  to  the  plaintiff  without  value.  The  court, 
by  Buroa  Parke,  held  the  rule  to  be  that  if  the 
notewasprovento  have  been  obtained  by  fraud 
or  affected  by  illegality,  that  afforded  a  pre- 
sumption thnt  Ihe  person  who  had  been  guilty 
of  the  illegality  would  dispose  of  it,  and  pla(% 
it  in  the  hands  of  another  person  to  sue  on  it, 
and  that  r-ich  proof  casts  upon  the  plaintiff  the 
burden  of  showing  that  be  was  a  bona  fide  In- 
dorsee for  value. 

In  tVleli  ▼.  JoTiM,  S  El.  &  Bl.,  SS8,  the  note 
which  was  sued  on  by  an  indorsee  was  given 
for  a  wager  on  the  hop  duty.  This,  the  court 
4M 


said,  was  not  within  the  Statute  of  Anne  or  any 
other  statutes  which  prohibit  wagers.  There 
was  no  penalty  imposed  for  such  a  wager  and, 
therefore,  as  oetween  the  maker  and  payee, 
there  was  no  illegality  or  violation  of  law,  but 
it  was  a  mere  nudftm  paelum.  And  the  court 
held  that  the  defendant  was  bound  to  prove  his 
plea  by  showing  that  the  plaintlft  did  not  give 
value  for  the  note. 

The  authorities  lllustrele  the  rule  and  show 
that  It  does  not  apply  to  this  case.  There  was 
no  Ulcgalily  whatever  in  the  consideration  of 
the  bonds  in  question  in  this  suit.  The  mereir- 
regularity  in  Uie  conduct  of  the  election  was 
not  such  an  illegality  as  is  contemfdated  l^tho 
rule,  and  does  not  depri  ve  the  holder  of  thecou- 
pons  of  the  presumption  that  be  acquired  tbem 

The  next  contention  of  the  plaintiff  In  error 
is,  that  the  decree  of  the  Circuit  Court  of  Chris- 
tian County,  Illinois,  by  which  the  bonds  in 
question  were  declared  void.  Is  binding  on  the 
plaintiffs  in  this  case,  and  is  a  bar  to  the  action 
upon  the  coupons  sued  on. 

The  pUIntiffs  In  this  case  are  citizens  of  the 
State  of  Maine.  It  is  sou^t  to  bind  tbem  by 
a  decree  rendered  In  a  proceeding  purely  in 
peraonaminacaaelnwhichtheynerenot  named 
as  parties,  when  there  was  no  personal  service 
upon  or  appearance  by  them,  and  when  the  only 
pretense  of  notice  to  tbem  of  the  pendency  of 
the  suit  was  a  publication  addressed  to  the  '  'Un- 
Imown  holders  and  owners  of  bonds  Issued  by 
the  Town  of  Pana." 

It  is  contended  that,  under  the  BtatutMOf  D- 
llnola,  parties  may  be  thus  brouj^ht  in  and  a  val- 
id personal  decree  rendered  against  them.  What- 
ever may  be  the  effect  of  such  a  decree  upon 
citizens  of  the  State  of  Illinoia,  this  court  nae 
held  that,  as  to  non-residents,  it  is  absolutely 
void,  ftwjerv.  iiejmiWi,  10  Wall.,808[77U. 
S.,  SIX.,  8311;  ftnnoyerv.  Jftf.MU.  8.,714 
[XXIV.,Sfl5]; Brooklynv. Int.  Co.,WV.  B..870 
[XXV.,  418T:  Empin  v. Oariington,  101 U.  8., 
92  1 XXV.,  m\. 

In  a  case  decided  at  the  present  Term  It  was 
declared  by  this  court,  speaking  by  Jfr.  Jvttiee 
Field,  that  "  The  Courts  of  the  United  Stales 
only  regard  Judgments  of  the  slate  courts  estab- 
lishing personal  demands  as  having  validity  or 
importing  verity  when  they  have  been  rendered 


voluntary  appearance." 


'.  Cox  [ante. 


These  authorities  settle  the  rule  which  is  con- 
clusive of  this  question.  It  would  be  a  reproacti 
to  Jurisprudence,  if  the  rights  of  dtiaens  of 
Maine  to  recover  the  contents  of  a  chose  ir  " 


)u,  held  and  owned  by  them,  could  be  cutoS 

"  ■    ■""  lois  to  which  they  were "*" 

e,  and  In  which  there  w 


byasuit  in  Illinois  to  which  they  were  not  made 
parties  by  name,  and  In  which  there  was  no  per- 
sonal service  or  appearance. 
It  is  insisted  by  counsel  for  plaintiff  In  e 


duignation  of  "The  unknown  holders  and  own- 
ers of  bonds  and  coupons  of  the  Town  of  Pana, " 
which  includes  the  defendants  in  error,  ap- 
pasred  in  that  court,  and  that  they  are,  there- 
fore, concluded  by  Ihe  decree  In  the  caae. 

There  is  no  pretense  that  there  vas  any  ap- 
pearance in  fact  of  the  parties  refen«d  to.  Itli 
sought  to  conclude  them  by  a  looM  ezpresdon 
107  V.  S. 
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Ikrabitaiits.,  etc.,  of  Moktci^ir  v.  Rambdell. 


jn  the  decree,  which,  tn  our  opinioa,  waa  clenrly 
not  intended  to  recite  thidi  appearance,  and  la 
not  fairl;  open  to  such  a  construction. 

Lastly,  it  is  assigned  for  error  lliat,  in  com 
putiug  the  amount  due  upon  the  coupons  de- 
acrilxM  in  the  dectsiation,  the  court  allowed 
seven  per  cent  interest,  the  legal  rate  in  New 
York,  where  Ihecouponswerepavnble.  Instead 
of  six  per  cent,  the  iegal  rate  in  Illinois,  where 
ihcy  were  made.  There  was  no  error  in  this. 
The  coupons,  after  their  mnturitj,  bore  Interest 
nt  die  rate  fixed  by  the  law  of  the  place  where 
they  were  payable.  Qdpckey.  Dubuque,  IWall.. 
173  [68  U.  a.  XVH..  520J.  WliaiKc/unetaiJ 
toteri  uU  Vie  iu»igiiinenU  of  error.  Wefind  no 
trror  in  Oie  record.  The  jytdgment  of  t/ie  CiTeuil 
imu^,  therefore,  be  afirmetl. 

True  copy.    Test : 

James  H.  McKeimey,  Clerk,  Sup.  Court,  r.  8. 

ated~Ill  U.  S..  ftL 


INHABITANTS  OF  THE  TOWNSHIP  OF 
HONTCLAIB.  In  the  Comnr  or  Ebbex, 
N.  J,.  Ptfft.  in  Err.. 

THOMAS  RAMSDELL. 

(See  S.  C„  IT  Otto,  llT-181.) 

Toum  bond* — J/ea  Jertey  Cojittilution — ttatuU, 

contUtutiotuility  of—h^der  in  goodfailli. 

1.  The  auttaoiitr  of  MontolBir  Township,  ^«ei 

County,  NewJeney.  to  Issue  traods  to  be  eicbaiiKC't 

for  bonds  at  the  Moatclolr  Ballwav  Company,  aus. 

tained. 

&  !%«  OoiuUtutloa  of  New  Jenej' provides^  "To  ' 
avoid  Improper  Intluenoea  which  nuif  result  from 
Intermixing  ID  one  and  the  tame  Act sucti  things  bs 
have  no  proper  relation  to  each  other,  everr  law 

lis  proi'lslnn  does 

ct  shoU  ombodj-  a 

,  _  jr  be  an  Index  or  abstract,  of 

i;  nor  does  It  prevent  the  ualting  In  the  . 
•Bim  aiH,  ul  anr  number  of  provlsluns  harlna  one 
(nsiena  object  fairly  indicated  by  Its  title :  and  that 
the  powers,  however  varied  and  extended,  wblcb  s  ! 
— w  township  may  exercUe,  oonstltute  but  one  ob- 
-  _i.._i.  ^  ...., .  ^.  .  «.|B  ihowiny 


I  oUeet,  and  that  b 

|in— SI.     imlil.  Hint  Ihliiiiiii         __   . 

not  require  that  the  title  of  an  Act  shoU  ombod]- 1 
detolleSst— '  — ■ '— ' *— — -  - 


Statement  of  the  case  hy  Mr.  Jiutiee  H»rlani 

The  judgment  below  was  in  accordance  with 
the  verdict  in  an  action  brought  by  the  defc-nd- 
ant  in  error  00  certain  bonds,  payable  to  Samuel 
Holtnes  or  bearer,  and  coupons  thereof  payable 
to  Che  holder,  all  dated  March  IT.  18T0,  and  al- 
leged lo  have  been  issued  by  the  Township  of 
Jlbntclair,  Essex  County,  iew  jcrBCT,  Tlicy 
are  negotiable  in  form  uiid  purport  to  have  been 
executed  in  pursuance  of  nn  Act  approved  April 
9,  18G8,  entitled  "  An  Act  loAuiiiorize  Certain 
Townships,  Towns  aud  Cities  to  Issue  lionda, 
and  Co  Take  the  Bonds  of  the  Hontclair  Railway 
Company,"  a  corporation  created  with  authof- 
ilv  to  construct  a  railway  from  the  Village  of 
Montclair  lo  the  Hudson  River  at  Pavon^  or 
Hoboken  ferries,  or  between  those  points.  On 
the  mar^n  of  each  bond  is  the  certificate  of  Iho 
county  clerk  of  Essex  County  that  it  is  regis- 
ter«d  in  hU  office. 

The  1st  section  of  the  foregoing  Ac!,  which 
was  declared  to  Ix'  a  public  Act  to  take  effect 
immediately  upon  its  passage,  provides  : 

"  Sec.  1.  Tliiit,  on  tlic  application  in  nriMng 
of  twelve  or  more  frceholclera,  residents  of  any 
township,  town  or  city  along  the  rouic  of  the 
UontdtUT  Railway  Company,  or  at  the  termi- 
nus thereof,  excc^  tin  Toirnthip  of  Bloomficid, 

theCounty  of  ££sex,  lehicfi  tuwn£iip\tlieitiy 


Circuit  Court  of  the  countV  wherein  such  free- 
holders shall  reside,  withfn  ten  days  after  re- 
ceiving  such  appticatiun,  to  appoint  under  his 
hand  and  seal  not  more  th,in  thriK!  freeholders, 
residents  of  such  township,  town  or  city.  Co  be 
commissioners  tliereof,  tn  carry  into  effect  the 
purposes  and  pioiisions  of  Chix  Act :  said  com- 
_.!...-_..         JjjjIj  Jj(,]|[  (iipjr  offices  respectively 


Ject  wbleb  1>  fairly  eipreased  by  n 


land the 


iSmtJ- 

luOD  palpable,  before  the  Judiciary  sbould  dlare- 
ir<l«  lo^alative  enactment  upon  the  sole  ground 
at  It  embraced  more  than  one  object,  or  If  Irat 
le  object,  that  It  Is  not  sufficiently  expressed  b]' 

3.  Tbohold«of  a  negotiable  seourlty  Is  presumed 


lo  have  acquired  It  In  Bood  faith  and  (or  value.  [ 

if.  In  a  suit  upon  "  '^-  '— "- "-  --  -- 

quire  plaintitrtos) 


|>on  It,  Uie  defense  t»  such  as 

— ' ■"""  ""' as  paid,  It  l9  not, 

-         -,      ,-- It  If*  paid  value ; 

for  If  any  locermedlate  holder  between  him  aod  the 
defendant  gave  value,  such  IntervenlnK  considen- 


IN  ERROR  to  the  Circuit  Court  of  the  United 
Stales  for  the  District  of  New  Jersey. 

Thia  action  was  brought  in  Che  court  below, 
bv  the  defendant  in  error,  to  recover  the  amount 
*Uegad  to  be  due  on  certain  bonds  and  interest 
coupons  issued  by  the  Township  of  Honlclair 
In  aid  of  a  certain  railroad  companr. 

The  trial  resulted  in  a  verdict  and  judgment 
In  favor  of  the  plaintiff  for  %2l,:m.&,  where- 

*He>d  notes  by  itr.  Justice  HakljIit. 


TJie  2d  andSd  sections  are  as  follows  ;  [149] 

"  Sec.  2.  Thai  it  shall  be  lawful  for  snid  com- 
missioners to  l)orrow.  on  the  faith  aud  credit  of 
their  respective  townships,  towns  or  cities,  such 
sums  of  money,  not  cxrei^ing  twenty  per  cen 
turn  of  the  valuation  of  the  real  estate  and 
landed  property  of  such  township,  town  or  city, 
Co  be  ascertaiucd  by  the  aaseasment  mlLi  thereof. 
respectively,  for  the  year  1867,  for  n  term  not 
exceeding  twenty-live  years,  at  the  rate  of  inter- 
est not  exceeding  seven  percentum  per  annum, 
payable  semi-annually,  and  to  execute  bonds 
therefor,  under  their  hands  aud  seals  respect- 
ively. The  bonds  so  to  be  executed  may  be  in 
such  sums,  and  irayable  at  such  times  and 
places,  as  the  said  commissioners  and  tlicir  auc- 
cessora,  maydeemespcdient ;  but  no  such  debt 
shall  be  contracted  of  tionds  issued  by  said  com- 
missioners of  or  for  either  of  said  townships, 
towns  or  cities,  imtil  the  wiitten  consent  of  the 
persons owningorreprcsentinKDsagent or  pres- 
ident at  least  two  thiiils  of  the  real  estate  nnd 
lauded  property  of  such  township,  town  or  city, 
borne  on  the  last  assessment  rolllhereof,  at  tuo 
valuation  thereon  appearing,  shall  have  been 
I  obtained. 
-  Such  consent  shall  state  the  amount  of  money 
''  authorized  lo  be  raised  in  such  lownahlp,  town 
''  I  or  city,  vid  that  the  some  is  to  be  [nvested  in  the 


i«-m 


BtmtXMa  CouBT  or  tkb  Uhtted  Btatbs. 


Oct.  Txbx, 


bonda  of  nid  railirnf  compuif,  and  the  Blgna- 
tima  BluUl  be  proved  by  one  or  more  of  said 
commlidoiiera.  The  fact  I^  the  penoiu  figa- 
In?  mchcoiuent  own  or  represent,  as&foreaud, 
at  two  thirds  of  the  taxable  real  and  landed 


pmperty  of  such  township.  townordQrtballbe 
prored  by  the  affidavit  of  the  assessor  o*  —''■ 
township,  town  or  cl^.  Indorsed  upon 
"  -         •       --  -      idueai 


vof  such 


neied  lo  such  written  consent,  and 

of  such  towDshlp,  town  or  cltj  Is  hereby  re- 
quired to  perform  aucb  service.  Such  consent 
and  affidavit  shall  be  flted  In  the  ofBce  of  the 
clerk  of  the  count;  in  which  such  township, 
town  or  ci^  is  situated,  and  a  certified  copy 
thereof  In  toe  office  of  the  clerk  of  such  town- 
ship, town  or  dty,  and  the  same,  or  a  certified 
copy  thereof,  shall  be  evidence  of  tbe  facts 
therein  contained,  and  shall  be  received  as  evi- 
dence Id  any  court  of  this  State  and  before  any 
Judge  or  Justice  thereof. 

Sec  8.  And  bt  it  entxeUd,  That  the  said  com- 
mlistoners  auihoiized  by  this  Act  may,  in  their 
discretion,  dispose  of  such  bonds  or  any  part 
thereof,  to  such  persons  or  corporations  and 
upon  Huch  terms  as  they  shall  deem  most  ad- 
vantageous for  their  said  tOwnshipB,  towns  or 
cities,  but  notfor  leas  than  par,  —    "■ 

Kinds  I 

ISO]  way  company  for  the  puiposc  of  building  the 
railway  tnereof ,  and  said  money  shall  be  ap- 
plied and  used  In  the  construction  rd  said  rail- 
way, iu  buildings,  equipments  and  necessary 
appurteoances,  and  for  no  otbei  purpose.  The 
commissioners  respectively,  in  the  corporate 
name  of  each  of  their  said  townships,  towns  ar 
cities,  shall  subscribe  tot  and  purchase  bonds 
of  said  railway  companyto  Ihe-amount  that 
they  sevenlly  may  hare  bmowed  OS  aforesaid. " 

After  prodding  that  the  commlsdoners  shall 
execute  their  official  bonds,  with  eecuri^  to  be 
approved  by  the  judge,  all  of  which  was  done 
In  ihiscase,  and  that  they  shall  be  aboard  toact 
for  their  respective  townships,  towns  and  cities, 
with  power,  by  a  majority  to  do  any  business 
authorized  by  the  Act,  the  lath  and  14th  sec- 
tions declare: 

"Sec.  13,  That  all  bonds  issued  In  accordance 
with  the  provlslous  of  this  Act  shall  be  regis- 
tered fat  the  office  of  tbe  county  in  which  the 
townahlp,  town  or  city  so  Issuing  Is  situated, 
and  the  words  '  registered  in  the  county  clerk's 
office' shall  be  printed  or  written  across  the  face 
of  eadi  bond,  attested  by  the  signature  of  the 
county  clerk  when  so  registered,  and  no  bonds 
shall  be  valid  unless  so  registered." 

"Sec.  14,  That,  in  cose  any  new  township, 
town  or  city  «/uzU  AoM  fioCTi  creoted.or  the  bound- 
aries of  any  township,  town  or  city  shall  have 
been  enlarged  on  the  routes  of  the  said  railway, 
or  at  the  termini  thereof,  so  that  there  Is  no  as- 
sessment roll  for  the  year  1887  for  such  towo- 
Hhip,  town  or  dtv  so  created  or  enlarged,  tbesold 
commissioneTS  for  such  new  or  enlarged  town- 
ship, town  or  dty  shall  cause  lo  be  prepared  an 
assessment  roll  for  the  purposes  cf  this  Act,  by 
extracting  from  any  assessment  roll  or  rolls  for 
said  year  all  that  r«^tes  lo  sny  assessment  of 
persons  or  property  In  the  territory  embraced  in 
tbe  said  R«e(i>»i)CR(D,  town  or  dty  so  enlarged 
or  created,  or  In  said  enlargement" 

Od  the  15th  day  of  April,  IB68,  the  Legiala- 
ture  of  New  Jersey  passed  another  Act,  the  pro- 
432 


visions  of  which  are  important  It  Is  entitled 
"An  Act  b  ^  Off  from  M«  TawnAip  of  Bleom- 
fiM,  in  the  Coun^  of  Essex,  a  Nere  TomuHp^ 
to  be  Called  the  Township  of  Hontclalr."  The 
1st  section  defines  the  boundary  of  the  Nev 
Townahip,and  the  Sd  constitntet  Its  inhabitant* 
a  body  politic  and  corporate  In  law  by  the  name 
of  "Ttie  TniuMtantt  k  Oit  TovmAip  o^  Mont-  [ISIJ 
dotV,"  with  all  the  rights,  poweia,  privileges 
and  advantages,  and  subject  to  all  the  regula- 
tiooB,  government  and  Ihbilitiet  to  whic£  the 
iohaUtantsof  the  other  townships  in  said  Coun- 
ty of  Essex  are  or  may  be  entitled  or  subject  by 
tne  laws  of  the  State.  . 

Tbe  Sd  section,  after  prescribing  the  time  and 
place  at  which  the  flrM  town  meeting  of  Mont- 
chur  should  be  hdd,  and  that  the  voting  thereat 
should  be  by  ballot  until  otherwise  determined 
by  law,  declares: 

"  That  all  tbe  provisions  and  restrictions  of 
an  Act  entitled  '  An  Act  to  Authorize  the  In* 
habitants  of  the  Beveial  Townships  of  This 
Stste  to  Vote  by  Ballot  at  their  Town  Meet- 
ings,' approved  March 22,  1860,  and  of  Ihesup- 
plementa  thereto,  shall  apply  to  the  inhabitants 
of  the  said  Township  of  Mooldair,  and  all  Acts 
and  parts  of  Acts  in  force  in  the  said  Township 
of  Bloomfleld  at  the  time  of  the  paasageof  tbw 
Act  are  hereto  extended  to  and  snail  M  in  force 
In  the  sold  Township  of  Hontclalr,  bvi  the  prv- 
eiiionto/ans  Actor  Aettfrom  lAs  eparativR  of 

•■•  OeT       ■■     -"-       -"■     ■ 
4io 

tO  apply  to 
Towntkip  of  MontAnr  from  and  afU^  Ms  tfnM 
tltit  Act  ^u^go  into  i^eet,  (As  »amt  a»  if  lite 
TbwtuliipofMooinfieUi/uidnolboentpecialij/a- 
aptei  thorain." 


Ersirta  and  Jirfin  L,  Sake,  for  plaintiffs  in 
error. 

Meun.  John  F.  Dillon  and  AhAi*  8.  Am- 
tom,  tor  defendant  in  error. 

Mr.  Juitioe  Hnrlnsi  delivered  tbe  opinion  of 
the  court: 

In  behalf  of  the  Township  of  HoDlclaIr  it  Ift 
contended  that  the  bonds  and  coupons  in  suit 
were  executed  and  Issued  without  legislative 
Bucbority,  and,  consequentiy,  are  not  enforce- 
able, "niis  propodtion  being  fundamental  in. 
the  case  will  be  first  considered. 

it  has  been  observed  that  the  1st  section  of 
the  Act  of  April  tl,  1863,  the  one  referred  to  in 
the  bonds,  expressly  excepts  from  its  operation 
the  Township  of  Bloomfield.  The  circuit  court 
was  of  opinion  and  so  ruled,  that  Hontclalr, 
upon  being  set  off  from  Bloomfield  Township  ^  ISXl 
and  made  a  separate   innniHnBl    rnmnntinn  ■* 

with  all  the  rights,  po< 

other  townships  In  the j,. 

longer  embraced  In  the  exception  of  Bloomfleld 
Township  made  by  the  Act  of  April  9,  1868, 
but,  as  a  distinct.  Independent  body  politic  and 
corporate,  become  entitled,  in  virtue  of  the  14lh 
section  of  that  Act  and  ^thout  reference  to 
the  proviso  in  the  8d  sedion  of  the  Ad  of  April 
15,1868,  to  take  advantage  of  all  tbe  provisfona 
of  the  original  or  bonding  Act.  Some  of  tbo 
members  of  this  cotirt  prefer  not  to  rest  the  do- 
termination  of  the  question  of  legislative  author- 
ity upon  that  jntenirelation  of  lie  original  Act 
But  we  are  of  r-^xion  that  the  proviso  of  the 
107  U.S 
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tbe  opentioa  of  which  the  Township  of  Bloom- 
ficM  haa  \>y  aaj  proviso  or  exception  conuined 
tbcrdn,  been  apeclallf  excepted,"  miut  be  con- 
«tnted  as  taUog  Hontclatr  out  at  Iheezceptfoa 
in  the  Itt  lectitHi  of  the  Act  of  April  It,  1808, 
and  adding  ft  to  tbe  rJaae  of  townsuipe  which, 
bj  thet  Act  were  authorized  to  niae  moDe^  upon 
bonds,  to  be  Inreated  in  boadi  of  the  railway 
company.  Tbencetorward,  tlie  Township  uf 
Bloomfleld,  within  tbe  meaning  of  tbe  Act  of 
April  9,  1868,  embraced  ddIj  such  territory  and 
inbahitaots  as  remaned  after  Hontdoir  Town- 
ship waaBetoffasanindependentmuniclpality. 
The  recital  in  the  bonds  that  thej  were  issued 
in  pursuance  of  that  Act,  roust,  therefore,  be 
taken  BB  referring  to  it,  as  entargedor  extended 
by  the  Act  of  April  15,  1868. 

It  Is  the  duty  of  tiie  court  to  give  effect,  if 
possibie,  to  every  clause  imd  wom  of  astatute, 
aroldlng.  if  It  may  be,  any  construction  which 
impllM  that  the  liegislature  was  ignorant  of  tbe 
meaning  of  the  language  it  employed.  We 
shoold  assume  ttiat  the  Legislature  was  aware, 
when  the  Act  of  April  IS,  1868,  was  passed, 
that  a  previous  statute  hod  expressly  excepted 
Bloomfleld  Township  from  allof  its  provisions. 
When,  therefore,  they  declared  that  the  new 
Township  should  come  under  the  operation  of 
an]/  Act  from  which  Bloomfleld  had  been  spe- 
'Cially  excepted  by'sny  proviso  thereof,  the  es- 
tablished canons  of  statutory  construction  re- 
quire us  to  presume  that  the  Legislature  under- 
stood the  full  legal  effect  of  such  adecliiration. 


js  tlien  eslabiiahed. 

This  would  close  the  discussion  of  tbe  ques- 
tion of  legislative  authority,  but  for  another 
proposition  which  counsel  'have  pressed  with 
great  earnestness.  Tbey  insistthatthisconstmc- 
Bon  of  the  Act  of  April  15,  1868,  brings  it.  or 
BO  much  tbereof  as  constitutes  its  8d  section,  in 
conflict  with  section  7  of  article  4  of  the  New 
jersev  Constitution,  which  declares  that  "  To 
avoid  improper  influences  which  may  result 
from  intermixing  in  one  and  the  same  Act  such 
things  as  have  no  proper  relation  to  each  other, 
every  law  shall  embrace  but  one  oblect,  and 
IfaiBt  shall  be  expressed  in  the  title."  The  argu- 
ment is  not  simply  that  the  authority  given  bv 
the  Act  of  April  0, 1868,  to  issue  townnbip  bonds 
in  aid  of  the  Montclair  Railway  Company, 
which  authority  we  have  seen  is  imported  into 
the  Act  of  Apnl  15,  1868,  is  an  object,  distinct 
and  separate  from  others  emhmced  by  the  Mont- 
clair Township  Act,  but  that  such  object  is  not 
'  'n  the  title  of  the  latter  Act. 


expressed 

Thepui 


'tie  purpose  of  tliis  constilutionnl  proviaion 
I  declared  by  the  Supreme  Court  of  New  Jer- 
sey, in  ataU  v.lbtBnqf  Union.i&ti.  J.  L.,  ail, 
to  be  "  To  prevent  surprise  upon  legislators  by 
tbe  passage  of  bills,  the  obuict  of  w-hich  is  not 
indicated  by  their  titles,  and  also  to  prevent  the 
oombiDation  of  two  ormore  distinct  and  uncon- 
nected matters  in  the  same  bill."  Further,  enid 
the  court :  *'  It  is  not  intended  to  prohibit  the 
uniting  in  one  Mil  of  any  number  of  provisions 
having  one  general  object  fairly  iodtcnted  br  iu 
title.  The  unity  of  ttie  object  must  !«  sought 
See  17  Otto. 


In  the  end  which  the  leg^latire  Act  proposes  to 
accomplish.  Thedej^reeof  particularity  ivtiicb 
must  be  used  in  the  title  of  an  Act  rests  in  leg- 
islative discTetion,  and  Is  not  defined  by  the  Cou- 
Btituiion.  There  are  many  cases  whoe  the  ob- 
ject might  with  great  propriety  be  mon  specific- 
ally  slated,  yet  tbe  generality  of  the  title  will 
not  be  fatal  to  the  Act,  if  by  fair  intendment  it 
can  be  connected  with  it."  The  case  in  which 
these  remarks  occurred  involved  the  constitu- 
tionality of  an  Act  entitled  "  An  Act  to  Amend 
an  Act  to  Incorporate  the  Town  ot  Union,  in 
tbe  Township  of  Union,  in  the  County  of  Hud- 
son, approved  March  39,  1864."  The  body  of 
the  Act  declared  valid  a  certain  ordlDanco  H641 
passed  by  the  Town  of  Union  without  the  for- 
malities  required  by  its  charter,  but  under 
which  a  sewer  bad  been  constructed.  In  re- 
sponse to  the  objection  that  the  object  of  the 
Act,  the  construction  of  sewers,  was  not  ex- 

firessed  in  its  tiUe,  tbe  court  said:  "  The  valid- 
ty  of  Acts  with  general  titles  has  been  so  long 
recognized  byour  courts,  that  it  cannot  be  ques- 
tioned that  under  the  title,  '  An  Act  to  tncerpo- 
rate  tbe  Town  of  Union,'  a  government  for  the 
town  could  be  established,  including  taxation 
for  its  support,  courts  for  die  trial  of  oSenders, 
authority  for  laying  out  streets,  building  sewera, 
and  making  assessmcntA.  Under  any  other  rule 
It  would  be  Impossible  to  organize  a  city  gov- 
ernment without  a  large  number  of  aistmct 
Acts,  If,  under  that  general  title,  the  formal- 
ities for  building  a  sewer  and  making  aseew- 
ments  may  be  prescribed,  there  is  no  reason  why 
adispensatlon  from  tbe  useof  tbe  required  forms 
may  not  be  granted  by  an  Act  entitled  "An  Act 
to  Amend  au  Act  to  Incorporate  the  Town  of 
Union.'"     "If  this  objection,"  continued  tbe 


portion  of  tbe  legislation  of  this  State." 
doctrines  of  that  case  were  approved  in  Dojfle  v. 
Aewark.  34  N.  J.  L.,  286,  In  the  earUcr  case 
of  Gifford  v.  B.  R.  Co.,  3  Stock.,  173,  an  Act 
supplemental  to  a  former  Act  was  sustained 
upon  the  ground  that  the  objects  of  both  Arts 
"  Were  parts  of  the  same  enterprise,  and  con- 
not  be  said  to  have  any  improper  relation  to 
each  other." 

Our  attention  is  called  by  counsel  for  the  de- 
fendant to  Ruder  v.  Town^iip  of  Union,  aS  N. 
J.  L..  S08,andAa«).v.Ji.  d>.,28N.  J,  Eq., 
457.  But  these  do  not,  in  the  slif^test  degree. 
Impinge  upon  the  doctrines  of  the  other  caaeii. 
Refemng,  in  tbe  Rader  Caie,  to  the  constitu- 
tional provision  under  examination,  Cltief  Jvt- 
liee  B^ley  observed  that  its  purpose  is  plainly 
twofold:  "First,  to  secure  a  separate  runsidera- 
tion  for  every  subject  presented  for  leGiislative 
action;  second,  to  Insure  a  conspicuous  declara- 
tion of  such  purpose.  By  the  former  of  these  rc- 
quiremeuls,  evei7  subject  is  made  lo  stand  on  its 
own  ineritt.uuaffectea  by 'improper  influences,' 
which  might  result  from  connecting  it  with 
other  measures  having  no  proper  relation  to  it; 
and,  bv  the  latter,  a  notice  is  provided,  so  that 
the  public,  or  such  port  of  it  as  may  be  inter-  [x55 1 
ested.mayreceivcareasonablcintimationof  the 
matters  underle?islativeconsIderallon."  In  the 
iiamc  cose  he  Mid  that  Che  Constitution  required 
"subMantial  unity  in  the  statutable  object." 
We  do  not  underatand  these  remarksof  the  court 
as  announcing  any  different  rule  from  that  es- 
tablished hi  tbe  cases  in  88d  ud  Sith  N.  J.  L. 
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tbahwben  courts  of  other  SlAteswli^  ootuOti- 


Coal«T,  Const.  Llm.,  140,  r.  I, 

Upon  the  EMithorftr  of  theme  decWons  uid 
upon  the  soundest  principles  of  constitutional 
conitructloii,  we  ore  of  opinion  ttiat  the  objec- 
tion taken  to  the  Act  of  April  16,  1868,  ss  be- 
ing (when  construed  m  we  have  Indicated)  In 
conflict  with  tbe  Constitution  of  New  Jeisey, 
cannot  be  sustained.  Tbe  powers  which  the 
Township  of  MoQEclatr  is  authorixed  to  exert, 
however  varied  or  extended,  constitute,  within 
tbe  meaning  of  the  CoostituUon,  one  object, 
which  la  fairlj  expressed  in  a  title  sbowinf  the 
legislstivo  purpoee  to  establish  a  new  or  mde- 

Kndent  township.  It  Is  not  Intended  bj  the 
nstltutlonof  New  Jener,  that  the  title' — 
Act  should  embody  a  detailed  Etatement,  m 
an  Index  or  slistract,  of  its  contents.  The  one 
general  object,  the  creation  of  an  Independent 
municipahtj,  being  expressed  in  the  title,  the 
Act  in  qu^on  properly  embraced  all  the 
means  or  Instrumentalities  to  be  employed  in 
accomplishing  that  object.  As  the  State  Con- 
stitution has  not  indicated  the  degree  of  pullc- 
ularity  necessary  to  express  in  Its  title  the  one 
(ihjectof  an  Act,the  courts  should  notemtMrraas 
le^slatioD  by  technical  interpretations  based 
upon  mere  form  or  phraseology.  The  objec- 
tions should  bemve,  and  tbe  conflict,  between 
fheBtatuteandtbeConstitution palpable,  before 
the  Judiciary  shouM  disregard  a  legislative  en- 
actment, upon  the  sole  ground  that  it  embraced 
more  than  one  object,  or  if  but  one  object,  that 

it  was  not  sufflcien" '  '  -  -'--  "'- 

The  assignments 
number,  rs^se  other  questions.  Such  of  them 
OS  we  deem  necessary  to  examine  relate  to  the 
rejection,  as  well  of  evidence  offered  as  of  In- 
Btmctlona  asked  In  behalf  of  tbe  township. 
tl56J  The  main  provisions  of  the  bonding  Act  will 
be  found  In  Uie  statement  which  pre^es  this 
opiaion.  As  preliminary  to  en  issue  of  town- 
ahip,  town  or  city  bonds,  by  auch  commisalon- 
ers  as  might  be  appointed  on  the  petition  of 
freeholders,  the  statute  requires  the  written  con- 
sent of  persons  owning,  or  representing  as 
agent  or  president,  at  least  two  thirds  of  the 
r^  estate  of  the  municipality  ;  the  bonds  so 
issued  not,  however,  to  exceed  twenty  per  cent 
of  the  value  of  Italanded  property,  and  ihecoD- 
sent  ao  obtained  stating  the  amount  to  be  raised 
and  that  It  ia  to  be  invested  in  the  bonds  of  the 
railway  company.  The  statute  further  pro- 
vided, as  we  have  seen,  that  the  aignaturea  of 
consenting  freehoklers  abould  be  proved  by  one 
or  more  of  the  commissioners;  that  the  fact 
that  the  consenting  freeholders  owned  or  rep- 
resented the  r«qt)idte  amount  of  landed  proper- 
ty should  be  proved  by  the  asaesaor,  who  was 
required  to  pnform  auch  service;  and  that  the 
consent  and  affidavit  should  be  filed  in  the  of- 
fice of  the  clerk  of  tbe  county  in  which  the 
mnnidpallty  is  situated,  and  a  certified  copy 
tbenoi  in  the  office  of  the  clerk  of  the  town- 
ship, town  or  city;  the  orinnals  or  a  certified 
copy  thereof  to  be  received  as  evidence  of  the 
facts  therein  contained  In  any  court  of  the  State 
or  hefore  any  Judge  or  Justice  thereof. 


The  declaration  in  eadi  coont,  wbetlwr  tn 
bond  or  coupon,  expressly  avers  thtt  in  ponu- 
ance  of  the  statute  auch  conaenta  wen  obtained: 
also  that  tbe  commissioner,  duly  appointed 
and  awom,  as  directed  by  the  statut^  iwued 
the  bonds  in  suit ;  that  thereafter,  and  tiefon 
they  respectively  matured,  a  certain  named 
bank  became,  for  a  valuatde  coneide>»tloa,  in 
public  market  paid,  the  holder  and  bearer  there- 
of; and  that  tWeafter,  and  before  the  com- 
mencement of  suit,  the  plaintiff  became  for  a 
valuable  conaideration  by  blm  paid  to  said 
bank,  and  still  is,  the  holder  and  bearer  tbereid. 

The  only  plea  in  behalf  of  the  Township  to 
the  special  counts  on  tbe  bonds  and  coupons 
is  non  eil  factum;  to  the  common  count  tor  in- 
terest, nil  debet. 

At  the  trial,  tbe  plaintiff  introduced  evidence 
tending  to  show  that  the  commlsaioDers  wen 
duly  appointed  in  the  mode  pi«Bcril)ed  by  8ta^ 
ute.  If  tlieir  due  appointment  was  put  in  is- 
sue by  the  general  plea  of  ton  ttt  factum.  It  is 
suffldent  to  aay  that  the  queation  was  properly  [ 
submitted  to  the  jury. 

The  plaintiff  also  produced  at  the  tr^al,  from 
the  county  clerk's  office,  the  original  consents 
with  the  effidavita  connected  therewith,  ami 
also  certified  copies  from  the  office  of  the  town- 
ehip  clerk.  They  show  that  tbe  freeholders 
consented  to  an  issue  of  bonds,  to  an  amount 
not  exceeding  9200,000,  under  the  Act  of  April 
9,  1868,  to  "be  exchanged  for  or  their  procMda 
invested  In  the  income  bonds  "  of  the  raUwi^ 
company.  Upon  each  la  indorsed  the  alOdavit 
of  Van  Giesen,  assessor,  showing  that  the  con- 
senting freeholders  owned  or  represented  at 
least  two  thirds  of  the  landed  proper^  of  th» 
Towrship.  These  papers  ia  form  met  all  tba 
reoulrementa  of  tbealatute. 

Kumcrous  offers  lo  introduce  evidence  in 
behalf  of  the  Townahip  were  denied.  They 
were  made  in  every  form  which  tbe  ingenuity 
of  able  counsel  could  surest.  Without  in- 
cumbering this  opinion  with  a  detailed  state- 
ment of  ibem,  itisenough  to  say  that  tlie  Town- 
ship was  denied  the  privilege  of  proving  that 
the  consents  did  not,  in  fact,  represent  the  re~ . 

aulrcd  amount  of  landed  property;  that  Van 
icsen,  the  aaaeaaor,  madehis  affidavit  without 
havlUE  extracted  from  any  assessment  roll  the 


represented 


taxable  ralue  of  tbe  real  e ..  . 

to  determine  whether  tbe  consente  n 
sufficient  real  estate;  and  that  the  coi 
era  acted  on  that  affidavit  before  Van  Qlesea 
had  takeo  the  oath  of  office.  Upon  the  occa- 
aion  of  these  offers,  or  of  some  of  them,  coun- 
sel for  defendants.  In  response  to  {nquiriea  by 
the  court,  disclaimed  any  abilitv  to  bring  boibft 
to  plaintiff  know[ed|re  of  these  departures  from 
the  requirements  of  Uie  statute.  Upon  the  some 
view  of  the  law,  as  we  suppose,  counsel  asked 
the  court  to  give,  hut  tbe  court  refused,  the 
following  instructions  to  the  Jury: 

"  If  the  evidence  satiafiea  the  jury  that  there 
were  drcumstan'ces  of  fraud  or  illegality  in  the 
inception  of  the  bonds,  or  In  tbe  drcumstaoces 
under  which  the^  were  Issaed  and  disposed  of 
by  tbe  commisdoneia,  then  the  plaiatifl  caimot 
recover  on  the  bonds  without  some  proof  that 
he  purchased  them  for  value,  or  gave  some  con- 
aideratioa  for  them." 

"  That,  by  the  issue  presented  by  the  plead-    [ISSJ 
,-   1«  U.  It 
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ingilii  the  cue,  tbe  tmnleii  of  ahowing  thu  he 
WM  ft  pimhaas  for  Ttlua.or  clAims  title  tbrou^ 
nu^  A  puichueTiWM  od  Uu  ptatniiff  " 

A«  to  the  list  of  tbeM  iiurtructioiu,  there  ia 
DOgrauiidwhaleTeruponwhich  UctM^Kand. 
""■-  -'"" — f  did  Dot,  of  tbenuelvM,  tiMoee 


, T  lia  Tftloe,    Ac  boMer  he  is  pre- 

mimed  to  hnsacsquliedlhem  in  good  faith  mod 
forTBioD.  OohAnimt.  Simondt,  9Q  How., 866 
[61  U.  8.,  XV.,  Ml];  Xurrag  t.  Lardner,  3 
WalL,  ISl  mt.  S.,  XVU., SUIj  Shaw.  R. 

s.  «>.,ioiT7.  a,  nai  [XxV.,  s>4i;  An/i  t. 

SmilA,  loa  Id.,  444  [XXVT.,  IMj.  liie  plea  of 
non  atfaeiwm  did  not  put  In  issue  the  fact  that 
be  was  the  holder.  Legislative  authority  for  an 
issue  of  bonds  being  e£ablished  \>j  reference  to 
ilie  atalute,  and  tM  bonds  redtmg  tliat  they 
wei«  issued  fn  Dunuance  <A  the  statute,  tbe  ' 
most  whidk  plidntlff  was  bound  to  show  ' 


ecution  by  them,  in  fact,  of  tbe  bonds.  It  w<\s 
not  neceGsaiy  that  he  ^ould,  in  the  first  ii.- 
■lance,  prove  either  that  lie  paid  value,  or  that 
tbe  conditions  preliminary  to  the  exercise  by 
tlw  commlsaionetB  of  tlie  authority  conferred 
by  statute  were,  in  fact,  perfonned  before  the 
bonds  won  issued,  llie  one  was  presumed 
from  tbe  poMession  of  the  bonds;  and  the  other 
was  estabushed  br  the  statute  authorizing  an 
laeue  of  bonds,  auabyproofof  the  due  appoint- 
ment of  the  commisdonen,  and  (heir  execution 
tA  the  bo&d%  with  recitals  of  compliance  with 
the  statute.  So  we  hare  often  ruled  in  numer- 
ous cases  with  which  the  i»ofesdon  are  famil- 
iar and  which  need  not  be  cited. 

Bnt  the  contention  of  counsel  is  that  It  was 
competent,  under  the  pie*  of  non  ttt  factum, 
to  prove  either  fraud  or  Ulegalltj  In  the  Incep- 
tion of  the  bonds,  in  order  to  remove  tbe  pre- 
sumption of  bonafdt  ownership  for  value  which 
arises  from  the  mere  possession  of  tbe  t>onds, 
and  thus  compel  nlaintlS  to  show  that  he  psld 
value  for  tbem.  Consequently,  it  Is  ar^ed,  the 
Brst  of  the  foregoing  Instrucnons  should  have 
been  given. 

It  is  not  necessary  to  extend  this  opinion  by 
a  review  of  the  adjudications  in  the  American 
and  Enslisb  courts  to  which  oiff  attention  baa 
been  called,  or  to  deduce  therefrom  a  general 
(1S9)  rule  to  govern  every  case  in  which  it  may  be 
claimedtbM  tbe  proof  upob  the  part  of  a  de- 
fendant In  %  suit  upon  a  negodabie  security,  re- 
quires tlw  bolder,  before  he  can  recover,  to  show 
tnat  be  paid  value.  Without  entering  upon  a 
critical  examination  of  the  authorities  upon  this 
Important  question  of  commercial  law,  and  ns- 
•nming,  for  the  purposes  of  tlds  case  merely, 
that  the  proof,  <n  tbe  eicIiulDn  of  which  the 
Towiisblp  complains,  was  competent  evidence 
for  some  purposes  under  the  pica  of  non  at 

eetum,  we  are  of  oidnion  that  the  instruction 
qoestion  ou^tto  nave  been  refused.  Its  re-. 
}ecaon  was  prmMr  for  the  reason,  if  there  were 
no  other,  that  It  required  the  Jury,  If  they  be- 
lieved dtlter  fraud  or  illegality  in  the  inception 
of  tbe  bonds  to  have  been  established,  to  find 
for  tbe  Townsblp,  unleu  the  plaintiff  proved 
flMt  As  pmdiBsea  for  value  or  gave  some  cou- 
dderatlon  for  tbem.  Such  Is  not  thelaw:  for, 
if  any  ptevtooa  holder  of  tbe  bonds  Id  suit  was 
8m  it  Otto. 


I  bmmJUt  holder  for  value  the  plalntlf 


vious  holder.  In  Bylea  on  Bills,  119,  134,  it  la 
correctly  said  that  "If  any  intermediate  holder 
between  tlie  defendant  and  the  plaintiff  gave 
value  for  tlie  blU,  that  intervenfujr  coiisIaer«- 
tiOB  will  sustain  the  plalutUTs  title.  In  fiwn- 
far  V.  Wilton,  19  L.  J.  (S.  S.j,  8,  the  plea  waa 
that  the  bill  of  exchange  waa  drawn  byanamed 
jjerson,  at  the  request  and  for  the  aCGonunoda- 
tion  of  the  defendant,  without  any  constders- 
tlon  or  value  wiiatever,  and  that  it  waa  Indorsed 
by  that  person  without  any  consideiatiiMi  or 
value  given  by  the  pt^itUif  for  such  indorse 
ment  either  to  the  defendant  or  to  said  person, 
or  Co  any  other  person  whatsoever.  It  was  held 
that  the  plea  ought  to  have  contained  a  state- 


for  the  indorsement    One  of  the  Judges  re- 


the  piftintiff.  We  cannot  tell  through  how 
many  hands  it  may  have  passed. "  It  is  not  nec- 
esHiry  in  this  case  to  hold  that  the  plea  in  such 
a  case  should  aver  tliat  no  previous  bolder  of  a 
negotiable  aecari^  paid  value.  But  tbe  case 
last  cited  la  authority  for  tbe  [ooposltion  that 


After  stating  that  the  legal  piesumptitni  was 
that  they  were,  tbe  court,  speaklngby  Jfr.  Jiii- 
liee  Strong,  said:  "  But  the  pl^nliffs  are  not 
forced  to  rest  upon  mere  presumption  to  sup- 
port their  claim  to  be  con^dered  as  iiaviug  the 
rights  ofpurcbaBers  without  notice  of  any  de- 
fense, lliey  can  call  to  their  aid  the  fact  that 
their  predecessors  In  ownership  were  nicb  pur- 
chasen.  To  the  rights  of  those  predecesaora 
they  have  succeeded.  Certainly  the  railroad 
company  paid  for  the  bonds  and  coupMiS  by 
paying  an  equal  amoudt  of  their  stock,  which 
the  counn  now  holds;  and  nothing  In  the  spe- 
cial facts  found  show  that  the  company  knew  of 
any  irregularity  or  fraud  In  their  issue."  The 
court  proceeded:  "And  still  more;  the  con- 
tractor for  building  tlie  nilroad  received  the 
ttonda  from  the  county  In  payment  for  bis  work, 
either  in  whole  or  In  port,  after  Us  work  had 
been  completed.  There  Is  no  pretense  that  btt 
had  notice  of  anything  that  should  have  made 
him  doubt  thdr  vaildlty.  Why  was  he  not  a 
bona  file  purchaser  for  valueT  The  law  is  un- 
doubted, that  everv  person  succeeding  him  in 
tbe  ownership  of  t£e  bonds  is  entitled  to  stand 
upon  his  rights." 

When  the  Instruction  in  question  was  asked, 
the  proof  was  that  the  bonds  had  been  ivued 
by  the  commlssionen,  and  exchanged  with  the 
railroad  companv  for  a  like  amount  of  the  com- 
pany's Income  bonds.  That  esdiange  woe  ■ 
substantlsl  compliance  with  the  statute.  It  wes 
made  under  a  contemptnaneons  agreement  be- 
tween tbe  commtarionera,  the  railway  company 
and  certain  trustees,  mutually  selected,  where- 
by the  bonds  naeed,  upon  the  exchange,  under 
the  con  tro]  of  uiose  trustees  and  were  deposited  In 
the  Union  Tnut  C<»npany,  to  be  EUtrendered, 
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flO.OOO  4t  a  time,  only  u  the  work  of  Cun- 
struciing  the  raUrcwd  progrewed,  to  tbe  com- 
pan;  or  the  contractor  od  Qixii  order,  Tbe  re- 
ceipt of  the  trust  compuky  shows  that  it  agreed 
to  deliver  them  to  ihe  coatractor  or  bia  agents 
or  assigns,  on  tbe  joint  order  of  the  trustees  or 
an;  two  of  them.  And  It  wob  proven  that  the 
bonds  were  delivered  to  tbe  contractor  or  upon 
his  order  between  Maf  10,  1870,  and  August 
4,  laTl.  The  road  was  constnicled  as  contem- 
(1611  phited  andtbe  income  bondsof  the companj  re- 
mained ia  theliaiids  of  tbe  commissionerBorot 
someof  ihem.  Whether  those  twnds  ultimately 
proved  to  be  of  any  value,  is  of  no  consequence 
as  between  the  ToVnshipaDd  the  plaintiff. 

It  thus  appears  that,  when  the  court  was 
aslced  to  give  an  instruction  upon  the  basis  that 
plaintiff  could  not  recover  uniesa  it  was  proven 
that  he  paid  value  for  the  bonds,  it  was  estab- 
lished beyond  question  that  the  bonds  had 
previouely  passed  into  the  bands  or  become 
pledged  for  the  benefit  of  the  contractor  who 
tnillt  the  road.  He  acquired  an  interest  or  a  lien 
ou  the  bonds,  to  secure  payment  of  the  amount 
due  him  for  his  woric  and  laI>or.  He,  there- 
fore, became  a  holder  for  value  in  the  sense 
thai  he  paid  real  in  conCradisdnctlon  from  ap- 
parent value,  without  notice  of  any  fraud  or  il- 
legaiitj  affecting  the  bonds.  Story,  Notes,  sec. 
lift;  a.  R.  a>.  V.  Bnul;.  103  U.  8.,  14  [XXTL, 
61];  Byles,  Bills,  117.  No  evidence  was  intro- 
duced or  offered  which  in  any  degree  impeached 
bia  good  faith,  or  proved  knowledge  on  his  part 
that  the  nrelJniinary  conditions  prescribed  by 
atatutehadnotbcenfulty  performed.  Tbechar- 
acter  of  the  bonds  as  negotiable  securities,  free 
from  defenses  which  might  have  been  available 
as  between  the  original  parties,  was  established 
by  Iheir  being  plragcd  for  the  benefit  of  the 
contractor.  So  that,  even  if  there  was  fraud  or 
illegality  In  the  Inception  of  thebondsapar'.f  ram 
such  illegality  as  would  have  made  the  bonds 
absolutely  void  by  whomsoever  held,  a  defense 
upon  that  ground  would  not  have  been  good 
against  the  contractor  and,  conaeoueutly.  Is  not 
avniiahle  a^nst  the  plaintiff.  The  latter,  in 
virtue  of  the  new  and  mdependenl  title  derived 
from  or  traced  to  a  prior  bona  fide  holder  for  val- 
ue, could  stand  upon  the  rights  of  such  holder. 

In  any  view  of  tbe  case  no  error  was  com- 
mitted to  the  prejudice  of  the  Township,  in  ex- 
cluding any  of  the  evidence  offered,  or  id  refus- 
ing auy  of  the  iostructions  asked  in  its  Iteholf. 

Other  questions  in  the  case  we  pass  by,  as 
not  neceawiT  to  be  eiamlned.  We  have  con- 
sidered all  that  eeemed  to  affect  tbe  snbetantlal 
rights  of  the  partiee. 

Tli«  judgment  it  affirmed. 


tl8S]  INHABITANTS  OF  THE.  TOWNSHIP  OF 
MONTCLAIB,  In  the  Couhtt  of  EsaBi, 
H.  J.,  Ptfi-  in  Err., 

CHABLESDANA. 

(Bee  8.  C  IT  Otto,  at,llB.) 

In^rvction  to  a  jury. 

"Ot  Jury  mar  be  oontroUad  In  thetr  detenntni- 

tlon  of  a  quMtton,  by  a  pererr.iilaiy  Initnictloti,  U 

•Bead  note  br  Mr.  JtiMtes  Habus. 


the  t«aUiD<»>y  Is  of  suob  a  conclualre  (dianettt- a* 
would  oonmel  tbeoourt,  hitbeeientlKof  asouDd 
lesal dlsoieUon.  tasetaair'-  ■•  -  — 

Teumwdln  oppoaldoD  toi 

[No.  146.] 
Argvad  Jan.  9. 10, 1883.    Decided  Mar.  B,  1883. 

Pr  ERR  OR  to  the  Circuit  Couri  of  the  United 
States  for  the  District  of  New  Jeisey. 

This  action  was  brought  in  the  court  below, 
by  the  defendant  in  error,  to  recover  the  amount 
alleged  to  be  due  on  certidn  bonds  and  interest 
coupons  issued  hy  tbe  Townahip  of  Hontclalr 
in  Bid  of  a  certain  railroad  company. 

Tbe  trial  resulted  in  a  verdict  and  judgment 
In  favor  of  tbe  plaintiff  for  |41,588.«B,  where- 
upon tbe  defendant  sued  out  this  writ  of  error. 

For  the  history  of  tbe  lasue  of  the  bonds  in 
question  see  the  preceding  case  of  Mxmldair  v. 
RameOtB,  ante,  431. 

Mattrt.  Thom»a  N.  MaCmrt^r,  WUUaM 
H.  Evmrta  and  John  L.  finite,  for  plaintiflala 

I,  for  defendant  in 

Mt.  JvMKee  Harlan  delivered  the  opinion 
of  tbe  couri: 

Tbe  bonds  in  suit  are  of  tbe  same  issue  aslbose 
involved  in  Montdair  v,  Sajnedell  [ant«,  431j, 
just  decided. 

Tbe  cases  do  not  materially  differ,  except  in 
the  circumstances  under  wUch  the  respective 
plaintiffs  became  tbe  holders  of  the  township 
fionds.  In  this,  as  In  the  Other  case,  the  Town- 
ship was  denied  the*  opportunity  to  establish 
certain  facts  which,  it  claimed,  tend^  to  show 
fraud  or  illegality  in  the  Inception  of  tbe  bonds, 
apart  from  any  question  of  legislative  aiilhori- 
ty.  If  it  be  conceded  that  the  evidence  offered 
and  excluded  was  ndroissible  under  the  plea  of 
rum  atfcKtam,  which  was  the  only  plea  to  the 
apecisl  counts  on  the  bonds  and  coupons;  and, 
also,  thatsucbevldencetended  to  show  fraud  or 
Illegality  in  their  inception,  still  there  was  no 
error  in  the  ruling  of  the  court.  For  if,  as  coun- 
sel contend,  proof  of  such  fraud  or  illegality 
would  shift  the  burden  of  proof  upon  plaintiff, 
to  show  bow  and  upon  what  conmderatlon  he 
came  by  the  bonds,  that  exigency  was  met  by 
proof  that  plaintiff  wos^in  every  sense,  a  bona 
fide  bolder  for  value.  Tbat  he  purchased  the 
nonds  for  value  and  without  notice  of  any  fraud 
or  illegality  upOn  the  part  of  tbecommisaionera 
in  the  exercise  of  the  power  conferred  by  the 
statute,  was  so  clearly  shown  that  tbe  court  be- 
low was  justified  in  saying  to  the  Jury  (as.  In 
effect,  it  did)  tbat  the  evidence  left  no  room  to 
dispute  the  fact.  The  action  of  the  court,  in 
tbat  respect,  was  consistent  with  tbe  rule  fre- 
quently announced,  that  the  jury  may  be  con-  [1S31 
trolled  in  their  determination  of  a  qunlion,  by 
a  peremptory  Instruction,  if  the  testimony  is  of 
such  aconclusive  character  as  would  compel  Iho 
Gouri,in  tbe  exercise  of  a  sound  legal  discretion, 
to  set  aside  a  verdict  If  one  were  returned  io  op- 
position to  such  testimony,  in*.  Co.  v.  Doeler 
[onta,  68],  October  Term,  1882;  Hmdriek  T. 
Idndeay.  03  D.  B.,  146  [XXIII.,  SSS]. 

All  other  questions  ralaed  by  the  BHgnmeata 
(rf  error,  and  which  are  deemed  of  any  moment, 
are  concluded  by  the  decuiion  In  tbe  AunadsH 
Gate. 

The  judgment  U  affirmed. 

nue  0op7.  Test: 

James  H.  HeKeoner.Clat'k,  eop-Oomt,  (T.  B. 
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PETER  F.  KENDALL,  Appt., 
DNITED  STATES. 

(See  B.  C,  IT  Otto,  UV-US.) 


L  irhantt  »p«tn  tajtlie  satitloa  m  tlMOHtrt  of 
CWaM,  that  adUm  totanwrtotha  BCatntsctf  Uu- 
ttatlaaarwa  obtootloa  mar  batmen  bj  damonw. 

!~^ — a,g!s^  — " 

100^^7' 


„ _^  fixed 

bj  tliB  Btatuia  of  UmttaHoaa. 
[No.  108.] 
SutnUtttd  Jan.  SO.  SI,  1883.    Dtetded  Mar.  S, 


APPEAL  from  Ute  Court  of  Claiiiu. 
The  UiUjit  and  facta  of  tbe  caae  4>pcar  In 
tlie  oi^nlon  of  the  court. 

Mttm.  T.  W.  Bartl«r  and  JT  7.  aauOartl, 
f or  appeUant. 

JVr.  S.  r.  PUll^M.  Sotidlor-Otn..  for  ap- 
pellee. 


It  la  provided  1^  the  Act  of  March  3, 1868, 
amenlfaigthat  of  FebnunrU,  IKS  [10  Stat  at 
L.  ,SI2],  eaUbUahiiig  the  Court  of  Cluma  "That 
waj  aaba  agalnit  the  Uatted  Statae,  cognlza- 
Ide  hy  the  Court  of  CUina  (that  la,  such  a«  the 
Oovemment  penntla  to  be  aaaerted  against  it  br 
rait  In  that  tribunal)  ihall  be  forever  barrea, 
unleaa  tbepedtian,  setting  forth  a  statement  of 
the  claim.  M  filed  In  the  court,  or  transmitted 
to  It  under  Uie  provistons  of  this  {that)  Act. 
-nlthln  six  Tears  after  the  claim  flrst  accrues." 
After  proTldlng  that  claims  which  bad  accrued 
alx  veaiB  before  the  passage  of  that  Act  shall 
not  be  barred  If  the  petition  be  llkd  In  or  trana- 
ndtted  to  the  court  within  three  Tears  after  the 
passage  of  that  Act,  and  after  demring  that  Oie 
cUms  of  married  women,  first  accrued  during 
maniage,  of  persons  under  the  we  of  twenU- 
one  jreara,  and  petapna  bejond  the  seaa  at  the 
time  the  claim  accrued,  entitled  to  the  claim, 
shall  not  be  barred  If  the  petition  be  fllcd  in 
court  ortranamitted  within  three  jeaiaaflerthe 
dlsabfUQr  has  ceased,  the  Sutule  proceeds: 
"But  no  other  dlsaUll^  than  thoee  enumerated 
shall  prevent  anj  claim  from  being  barred,  nor 
ahaO  anr  of  the  •^disabilities  operate  cumu- 
iMOrdj.''    la  Btat.  at  L.,  767,  sec  10. 

The  same  Stalnle  obo  provides  that,  in  order 
to  authoriie  a  Judgment  in  favor  of  toy  citizen 
of  the  United  Btatea,  it  shall  be  set  forth  hi  the 
petition  that  the  claimant,  and  the  original  and 
tfvay  prior  owner  thereof,  Where  the  cUmhaa 
been  aidgned,  has  at  all  times  bmne  true  alio- 
glance  to  the  Qovemment  of  the  United  Statea 
and,  whether  a  dtlzen  or  not,  that  he  has  not  In 
any  waf  voluDtarll;  lUded,  abetted  or  given  en- 
coongemeut  to  the  rebellion  agdnst  the  Qoy- 
enment,  which  allegation  maj*  db  travenedb; 
the  Oovemmenti  and  If  on  ue  trial  such  la- 
aoe  shall  be  decided  against  the  claimant,  his 
pelhioo  shaD  be  dlimiaaed.  Itl. ,  767. 
fisa  IT  Orro.  U.  S..  Boos  ST. 


day  o)  December,  1880.  His  petldoD  was  not 
filed  within  six  yeais  from  that  dale,  and  not  un- 
til November23.1S72.  lite  Oovenunent  pleaded 
limitatiou,  and  the  petition  wia  dismissed  upon 
"-  e  ground  that  the  claim  was  barred. 

CUlmant  was  engaged  In  the  acTvlce  of  the 
insurgent  OoTeroment,  but  be  InstsU  that  In 
~'~~ie  of  the  amneatr  Prodamatlon  of  Deoem- 
.„  JO,  1868,  his  disaUlItles  were  removed,  and  ^.^i 
his  rlKhte,  privileges  and  immnaltie«,underthe  '■'■'^' 
Constitnticui,  restored.  His  spedflc  contention 
Is.  that  within  the  true  mean&ig  of  the  Btatnle, 
hu  cUm  was  not  oognluUs  m  the  Oourt'M 
Claims,  atul  did  not  accrue,  untti  he  waa  in  stwh 
-"iltlon  that  be  coold  invoke  Its  Jurisdiction. 
_  at,  it  if  aiaerted,  was  ImpoeslUe  before  tlM 
promulgation  of  the  amneatr  Proclamation  of 
December  SO,  1868  [10  Stat,  at  L.,  7111. 

VesaldinJroAntf&v.  (7:  A,  IMV!  8.,440 
[XZVL,  108],  that  the  Oovemmeut  could  not 
be  sued  except  with  its  consent,  and  that  it  may 
restrict  the  Jurisdlclloo  of  the  Court  of  Clainw 
to  certain  clasaea  of  demands.  The  Acts  la 
quMtioD  do  contain  leabtcdona  which  that  court 
maj  not  disregard.  For  Instance,  where  it  ap- 
pears in  the  caae  Aat  the  datan  It  not  one  for 
which,  Gonalstentlj  with  the  Statute,  »  judg- 
ment can  In  given  against  the  Unitod  States, 
It  Is  the  dntj  a  the  court  to  raise  thegoestion 
whettieritisdonebvptesornot  Tothatdaas 
mar  be  referred  claims  which  are  declared 
barred  if  not  asserted  witUn  the  time  limllcd  br 
tlieStatulaL  That  cUms  an  thus  barred  T  The 
express  woids  of  the  Statute  leave  no  loom  for 
contenticm.  Any  claim,  except  those  spedaUj 
enumerated.  Is  forever  baned  unless  issartsd 
within  dz  veara  from  the  lime  It  lint  seemed. 
And  that  there  mleht be  namlsmweheaslonas 
to  the  Intention  of  Congress,  the  Statute,  after 
entimerating  the  cases  to  which  Ibe  llmuatlon 
of  ^  jean  should  not  applj.dedarea  that  "No 
other  dlsabflity  than  those  emunerstsd  shall  g 
vent  ai^  claim  from  belnc  dlsb 
court  cannot  superadd  to  uoae  eoumenueu,  > 
disaUlitr  arising  from  the  claimant's  InaUIUf 
to  trutUollyuSs  the  reqniredoalh.  It  hasno 
more  snihority  to  engislt  that  dlsabUl^  upon 
the  Btstute  than  a  disability  ariitng  from  akk- 
neas,  soiprlse  or  toeviuus  accident,  whteh 
might  iwevent  s  claimant  bom  aulDg  within  the 


"K 


...  .against  the  Oovwnmsnt, 

when,  had  the  tnulsBotion  redied  hi  the  peti- 
tion occurred  with  a  dtiicsi.  It  would  have  ac- 
crued against  that  dtlzfn.  That  Ute  claimant 
was,  at  that  Ums,  or  any  time  prior  to  Decem- 
ber ^,  1868,  nnsole  )nr  reesonos  Usoonneclton 
with  the rebelUMi,  acucnmitsaoe  tor  whldi  the 
UnitedStaleswBainnowlsere^a(ia{ble,tOMin-  ri2ei 
ply  with  the  letnw  upon  whldt  the  GonnuDsnt 
had  consented  to  be  sued  In  the  Court  of  CSalms. 
Is  his  misfortune  and  cannot  have  the  dlect  u 
enlarging  the  time  fixed  by  the  Btatole  of  Urn- 
Itstions.  His  remedy,  if  the  dalm  be  svaUd 
one.  Is  to  apply  to  the  ^iialative  Pepartmt 
of  the  Government.  The  oourte  cannot,  ia 
view  of  the  language  of  Qte  Statntsi  ezdnde 
from  computation,  on  the  Isaoe  of  Itanltatioti. 
the  time  intervealng  bstwesn  the  accruing  u 

Dg,tze:Jb.LlOOglC 


SCPHEME  Court  op  the  Ukitkd  States. 


the  cl.iim  in  18SS  and  the  promulgstioD  of  the 
amnesty  Proclamation. 

The  jiu^iiient  wv$t  be  iijirmec'..  It  it  to  ordered. 

True  copy.  Test : 

JbumsH.  KcKcDDey.  Clerk,  Sup.  Court.C  B. 


ATLANTIC  WORKS.  Appt., 

EDWIN  L.  BRADY. 

EDWIN  L.  BRADY,  Appl., 

ATLANTIC  WORKB. 

(Bee  B.  C,  IT  Otto,  II^^OS.) 

Lettfri  patent — daign  aTid  olgeet  of  patent  lam* 
—rniority  of  patent* — appropriation  of  an- 
ouieft  invention. 

*1.  Letters  patent  sranted  to  Edwin  L.  Brady. 
December  IT,  18B7,  for  an  Improi-ad  drndire-boat 
tor  excavating  rivera.  declared  to  be  Invalid  lor 
Taatof  Dovelty  and  Invention. 

a.  Thedeefg-n  of  the  patent  laws  ta,  to  reward  those 
wbo  make  some  BUlManilal  discovery  or  Invention. 
whicb  adda  Ui  our  knowledge  and  makfs  a  step  In 
advance  In  the  useful  arts.  It  was  never  their  ob- 
ject to  Biant  a  mooopoly  for  ever;  trlfllns  device, 
every  snadow  of  a  snade  of  an  Idea,  wbloti 

oaturall;  and  spontaneously  oocur  * 

mecbanlc  o- " —  '~  "' " — 

monufactui 


8.  Although  a  patent  Is  not  set  up  by  way  of  de- 
fense In  an  answer,  yet  If  the  inventio * — ''' 

thereby  la  afterwards  put  ' 


<u  patented 


>f  ibe  patent  vrlll  be  evidence  of  tbe  date  of  the  In- 
rentloD  on  a  queatlon  of  priority  between  dilTereut 

4.  Que  person  receiving  from  another  a  full  and 
accurate  deschptioo  of  a  useful  improvemeut.  can- 
not ai^ropriale  it  to  hlniielf :  andapatentobtalned 
by  him  therefor  will  be  void. 

[Nos.  101,  102.] 
Argued  Jan.  17,  1S8S.      Decided  Mar.  5.  1883. 


The  history  and  facts  of  the  ca»f  appear  in 
the  opinion  of  Uie  court. 

Mr,  Wm.  A.  Mmut.  Aitl,  AOy-Qea.,  for 
the  Atlantic  Works. 

Met*rt.  WlUiajn  A.  Abbott.  AlbeH  A,  Ab. 
bolt  and  John  S.  Abbott,  lot  Brady. 

Mr,  JvtUet  Bnadley  delivered  the  opinion 
of  tbe  court : 

This  case  arises  upon  a  bill  in  equity  filed  by 
Edwin  L.  Brady  aeaiust  The  Atlantic  Works, 
a  Corporation  of  llassachusetts,  having  work- 
shops and  a  place  of  busineM  in  Boston,  pray- 
ing for  an  account  of  prutits  for  building  a 
dredge-boat  In  violation  of  certain  letters  pa- 
tent granted  to  tbe  complainant  bearing  date 
December  17,  1867,  and  for  an  injunction  to 
reatrain  the  defendants  from  making,  using  or 
selling  any  dredge-boat  in  violation  of  said  let- 
ters patent.  Tbe  bill  was  filed  oa  the  9th  of 
April,  1868,  and  had  annexed  thereto  a  copy  of 
the  patent  alleged  lo  be  infringed.  The  fol- 
lowing are  Die  materia]  parts  of  the  spedSca- 
tlon; 

"  The  excavator  consists  of  a  stroni;  boat, 
propelled  by  one  or  two  propellers  placed  In 

'Head  notea  by  Jtfr.  J'uatlec  Bbadut. 
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the  stem  of  the  boat.  I  prefer  two  propellers, 
as  affording  greater  pon-er  and  rendering  ihe  [los] 
boat  more  manageable  in  steering  in  crooked 
cbannels.  Tliia  propeller  is  driven  in  the  ordi- 
nary manner  by  steamningLnES  of  ordinaij  con- 
struction. Near  the  bow  of  the  boat  I  place 
another  steam-engine,  driving  what  I  call  the 
'  mud  fan,'  which  pro.fect3  from  and  in  front 
of  tlie  bow  of  the  boat.  This  is  formed  bv  a 
set  of  revolving  blades  shown  at  A,  turned  like 
tbe  propellers,  by  a  shaft  passing  through  a, 
stumnc  box,  D.  The  blades  are  shapeil  some- 
what like  those  of  a  propeller,  but  Ihcy  ure 
sharper  on  their  fronta  and  less  inclined  on 
their  faces.  These  blades  sliould  extend,  Ray, 
two  feet  below  the  bottom  of  the  boat,  and  Iheir 
object  is  by  tlitir  rapid  revolution  to  diKplnce 
the  sand  nnd  mud  on  the  bottom,  and  stirring 
them  up,  to  mil  tbeni  with  the  water  so  that 
they  may  be  carried  off  by  the  current. 

The  motion  of  the  'mud  fan'  tends  lo  draw 
forward  tbe  boat,  assisting  the  propellers. 

All  the  engines  may  be  driven  by  one  fel  of 
boilers,  P,  placed  amidships.  In  order  that  tbe 
'mud  fan'  maybe  brought  In  contact  ■nilh  Ihe 
bottom,  1  construct  the  boat  with  a  series  of 
waler-lighl  compartmenlB,  E,  placed  in  the  bow 
and  stern,  nnd  on  cacb  side  of  the  center,  amid- 
ships, into  which  the  water  may  be  permitted 
to  Bowihrotieb  pipes  so  oa  to  sink  the  vessel  lo 
the  required  depth;  the  compartments  being  so 
I)laced  and  proportioned  tlmt  the  ves^l  fiLall 
sink  with  au  even  keel,  by  which  the  effective 
action  of  the  '  mud  fan, '  the  propellers  and  the 
steering  apparatus  is  preserved,  the  boat  being 
manageable  at  any  depth.  A  large  pump,  d, 
driven  by  ihc  engine,  is  connected  by  pipes  with 
all  the  compartments,  so  that  the  water  may  be 
pumped  out  when  necessary  to  raise  the  boat. 

I  am  aware  that  boats  have  been  constructed 
with  compartments  to  be  filled  with  water,  to 
sink  tbe  dredging  mechanism  to  the  bottom, 
by  loading  the  end  of  the  boat  in  which  sucb 
mechanism  is  placed  ;  but  this  construction  is 
subject  to  the  disadvantage  of  requiring  more 
complicated  machinery  for  dredging,  tn  older 
that  it  may  be  accommodated  to  the  inclination 
of  Ihc  boat,  and  to  tbe  fuitlicr  disadvanlace 
that  the  boats  thus  inclined  are  comparatively 
unmaua^ble. 

What  1  claim  as  my  invention,  and  desire  to 
secure  by  letters  patent,  is : 

A  dredging-boal,  constructed  with  a  series 


portioned 


of  water-tignt  eomparimenta,  e 

and  arranged  that,  as  they  ore  filled  wltb  water, 

the  boat  shall  preserve  an  even  keel,  and  (he 

dredging  mechanism  be  brought  into  action    [194J 

without  any  adjusting  devices,  substaDtially  aa 

set  forth. 

%.  The  combiuation  of  tbe  '  mud  fan '  at- 
tached to  a  rigid  shaft,  and  a  boat  conlatnine 
a  series  of  waler-tiriit  comportments,  E,  so  ad- 

iu.«ted  as  to  cauac  tbe  boat  to  settle  on  an  even 
:eel  as  the  compariments  are  filled  with  water, 
and  a  pump,  B,  for  exhausting  the  water  from 
all  the  compartments,  substantially  as  set 
forth." 

The  defendant<i,  in  their  answer,  denied  the 
validity  of  the  patent,  and  denied  infringement 
of  any  valid  patent  oithecomplninant  TLc7 
then  stated  the  circumstances  under  which  >bcy 
came  to  construct  the  dredge-boat  compiained 
of,  namely:  that  in  October,  ;867,  the  Govcm- 
107  r.  K. 
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being  manufacturer  and  buildera  of 
^nes  and  steuntioats,  examined  tbe  pious  and 
■peciflcMiona,  and  made  proposals  for  building 
the  boat  according  to  the  some;  whlcb  were  ac- 
cepted :  and  they  at  once  began  ttic  construclion 
of  the  boat  and  completed  it  under  the  inspec- 
tion and  supervision  of  a  United  States  officer, 
in  conformity  with  the  stipulations;  and  tbe 
boat  went  in  char^  of  raid  officer  to  the  moutb 
of  the  Missiiisippi  Itiver:  that  tbe  said  plans 
and  BpedflcatfoDs  were  made  and  fumisbed  by 
Qeoeral  HcAlester,  of  the  engineer  corps  of  the 
tintted  States,  for  the  use  of  the  government 
and  were  tbe  result  of  bis  own  stud^',  observa- 
tions and  experienec,  and  that  so  far  as  tbey 
were  original  ho  wns  the  author  of  them.  They 
further  alleeed  by  their  answer,  as  amended,  as 
fuHows:  "  That  the  plans  and  Kpeciflcations  by 
which  tbe  mid  dredge-boat  'n'as  constructecl 
were  not,  and  the  said  dredee-boat  itself  nas 
not  a  new  Invention,  or  noveland  original;  but 
tbe  game,  and  the  principle  of  said  dredge-boat, 
had  been  substantially  known  and  publicly  used 
before,  to  nit:  at  New  Orleans,  on  the  moulfa 
of  the  MlsriBsippi  River,  in  the  year  1859,  in  the 
•team  dredce-botU  Enoch  Train,  by  Charles  H, 
Hyde,  by  Thomas  Q.  Mackie,  ancf  William  A. 
Bydc,  copartners,  under  the  firm  of  Uydi 


tlO&l  and  long  prior  to  the  alleEcd  patent 

Hon  of  the  said  Brady  and  the  dales  of  bis  pa- 
tent or  caveat,  and  one  of  which  said  light- 
(bnfl  monitors 
defendants." 

The  answer  further  stated  that  in  1B06  and 
1867,  prior  to  tbe  dale  of  Brady's  alleged  in- 
rention,  he  was  acting  as  a^nt  for  one  Tyler, 
in  carrying  out  a  contract  with  the  government 
for  the  improvement  of  the  moatb  of  tbe  Mis- 
sissippi River;  that  General  HcAle$lcr  was  then 
staUoned  at  ITew  Orleans  to  supervise  and  ii 
sped,  un  behalf  of  the  United  BtaUs.  the  ezi 
cution  of  the  contract;  that  Brady  was  fitting 
and  preparing  a  sleamboot  for  tbe  purpose  on 
a  plan  entirely  different  from  that  of  bis  alleged 
invention;  that  McAlester  then  detailed  and  de- 
scribed to  him  a  plan  for  n  drcdgc-boat  iden- 
ticn)  with  that  of  the  boat  constructed  by  the 
(defendants;  which  plan  McAlester  communi- 
cated to  the  board  of  engineers  of  the  army 
liefore  the  date  of  the  alleged  Invention  by 
Br«dy;  that  Brady'a  boat  was  a  failure,  and  tbe 
contract  was  annulled;  that  then  Brady  made 
drawings  for  n  boat  on  the  plan  described  to  him 
by  McAlester,  and  afterwards  claimed  to  bo  the 
inventor  of  il,  and  made  application  for  his  pa- 
tent, and  obtained  the  same  after  tbe  defend- 
ants had  commenced  work  on  the  boat  com- 
plained of. 

Evidence  was  taken,  and  on  a  bearing  before 
Mr.  JiuUe»  Clifford,  In  September,  1876,  a  de- 
ct«e  waa  made  anatalning  the  patent,  dedarlng 
that  the  defendants  had  Infringed  the  same,  and 
TCferring  it  10  a  master  to  take  an  account  of 
tbe  proflia  received  by  tbe  defendant*  from  the 
infringnnent  The  master  reported  the  sum 
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of  9fl,e04.B2.  Both  parties  excepted,  but  their 
exceptions  were  overruled,  and  a  final  decree, 
in  accordance  with  the  report,  was  renderad 
October  9, 1878,  with  costs.    Both  parties  have 

appealed. 

The  most  Important  question,  and  first  to  be 
considered,  is  the  validity  of  tbe  patent. 

It  is  obvious  from  reading  the  specification 
that  the  alleged  invention  consists  mainlv  in 
attaching  a  screw,  which  the  patentee  calls  a 
mud  fan,  to  tbe  forward  end  of  a  propeller 
dredge-boat,  provided  with  tanks  for  setlling 
her  in  the  water.  It  is  operated  by  linking  tlie 
boat  until  the  screw  comes  in  contact  with  the 
mud  or  sand  which,  bv  the  revolution  of  the 
screw.  Is  thrown  up  sod  mingled  wittk  the  cur-  [ 
rent.  The  use  of  a  serlea  of  tanks  for  the  pur- 
pose of  keeping  the  vessel  level  while  she  set- 
tles is  an  old  conlrivance  lon^  used  In  dry- 
docks,  and  is  shown,  by  the  evidence,  to  have 
been  used  in  many  light-draft  monitors  during 
the  laic  war.  The  ddcndanls  themselves  buifi 
one  of  these  vessels,  The  Casco.  Mr,  Edwards, 
the  president  of  The  Atlantic  Works,  in  bis  tes- 
timony says;  "The  Casco  was  built  double, 
leaving  a  water  space  on  each  side  nearly  die 
entirclengthof  the  vessel,  with  an  arrangement 
of  valves  for  flooding  the  compartments  at 
pleasure,  for  the  purpose  of  sinking  tbe  vessel 
to  the  desired  diaft  of  water,  and  with  power- 
ful sienm  pumps  to  pump  the  water  out  for  the 
purpose  of  raising  it  in  the  water.  Tbe  com- 
partment on  the  side  was  divided  into  several. 
and  one  or  all  of  them  could  be  filled  as  deaircd. 
The  object  was  to  enable  them  to  put  her  on  an 
even  'keel,  or  to  raise  or  depress  one  end  nl 
pleasure."  The  employment  of  their  screws 
by  propeller  ^ips,  driven  stem  foremost,  for 
the  removal  of  sand  and  mud  accumulated  at 
the  mouths  of  the  Hisdssippt,  bad  frequently 
occurred  years  before  the  patentee's  invention 
"  alleged  to  have  been  mode.    Several  French 

jamer:,  one  of  which  was  named  The  Frai:cls 
Arago.  had  used  this  metbcd  there  prior  to  the 
year  1869.  In  that  year  The  Enoch  Train,  a, 
double  propeller,  that  is,  liavicg  two  sci'ews  nt 
her  stem,  was  used  in  the  snmc  way  by  certain 
contractors,  under  tbe'govemmeat.fordredging 
the  mouth  of  the  Mississippi.  Mr.  Hyde,  one 
of  the  contractors  and  owners,  In  his  testimony 
describes  her  construction  and  operation  as  fol- 

' '  She  was  a  propeller  of  burden  between  three 
and  four  hundred  tons,  with  two  propeller 
screws  at  her  atern.  about  nine  feet  in  diameter 
each;  the  cyliudera  were  thlrty-ali  inches  in 
diameter  and  thirty-four  inches  stroke;  she  had 
one  doctor  engine;  was  fitted  also  with  n  large 
wrecking  pump,  with  two  low-pressure  boilers; 
engines  were  also  low-pressure  engines.  Her 
draft  of  water,  hi  ordmary  trim,  with  three 
hundred  barrels  of  coal  on  boaiti,  wns  about 
thirteen  feet  aft,  and  a  little  less  at  the  bows. 
By  ordinary  trim,  I  mean  the  usual  sailing  trim. 
The  propeAer  screws  were  one  on  each  quarter, 
or  each  side  of  the  stem  post.  Before  goiug 
to  dredging  on  the  bar,  I  fitted  her  up  with  a 
water-tight  apartment  or  tank,  at  tbe  stem,  by  [; 
»  bulkhead  running  athwart  ships;  say  about 
twenty  ortwenty-five  feet  from  the  stem.  That 
space  was  divided  hj  a  fore  and  aft  bulkhead, 
making  two  water-tight  compartments. 

The  mode  of  filling  the  oomputmentt  waa 
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of  wMer,  say  tbinem  feet  to  tfighteeo  feel,  ac- 
cording to  Uie  quBDtitj  of  water  let  Into  tbc 
Uuika.  TLe  mode  of  operating  was  by  nuiDing 
the  vessel  up  and  down  over  tbe  btn.  and  thus 
atifring  up  the  mud  with  the  propeller  screws. 
When  the  water  was  too  shoal  for  her  to  pass 
over,  tbe  stem  of  (be  vessel  was  turned  to  tbe 
bar,  and  she  was  run  stem  on,  tbe  engines  be- 
ing reversed.  Wbenever  we  got  done  working 
on  tbe  bar  there  was  a  valve  In  the  water-tight 
compartments  for  letting  the  water  iolo  the 
boM  of  tbe  vessel,  from  which  the  water  was 
pumped  out  of  the  vessel  by  the  steam-pumps, 
and  the  vessel  would  then  be  left  at  her  onli' 
nary  draft 

Int.  18.  Please  to  state  how  you  happened  to 
employ  this  mode  of  dredgiog  by  The  Enocb 
Train. 

Adh.  Well,  I  tbouf^t  It  would  be  an  effect- 
ual way  of  removing  tbe  mud  from  tbe  bar; 
tbat  by  tbe  screws,  coming  in  contact  with  tbe 
mud  and  deposit,  and  the  revolutions  of  the 
screws  about  si  xty  times  a  minute,  would  create 
a  current  of  water  by  wbicb  the  sediment  would 
be  washed  away." 

The  evidence  of  fienrv  Wrigbt,  tbe  master 
of  Tbe  Enoch  Train,  unaer  whose  charge  her 
operations  were  conducted,  is  to  the  same  pur- 
port. He  savs; 

"  We  uaed  to  work  our  propellers  In  cutting 
up  tlie  mud.  Tbe  operation  consUled  in  cutting 
througb  the  mud  with  our  propellers.  Some- 
tlmei  we  went  at  the  mua,  stem  foremost, 
.sometimes  sideways  and  sometimes  bows  on. 
When  I  went  to  ttie  bar  at  first,  there  was  about 
fifteen  feet  of  water  on  it,  and  when  I  quit  oper 
atlng  there  were  eighteen  feet  oo  it  In  most 
places.  Wliere  the  water  was  shallow,  we  in- 
variably went  at  tbe  mud,  stem  foremost.  Tbe 
stem  was  always  iMded  down  to  eighteen  feet 
when  dredring,  but  tbe  bows  were  not  loaded 
dowiL  In  areoging,  the  stem  was  al  ways  sev- 
eral feet  lower  down  than  the  bows,  say  three 
or  four  feet." 
.98]  Tbe  boat  built  by  tbc  defendants,  which  was 
called  The  Essayons,  was  operated  in  precisely 
the  same  way.  Being  built  expressly  for  dredg- 
ing, ber  dredging  screw  was  placed  at  her  stem. 
It  b  true;  but  her  mode  of  operation  was  the 
same  as  that  of  Tbe  £noch  Train.  Her  master, 
Putnam,  describes  it  as  follows: 

' '  The  method  we  use  is  to  go  outside  the  bar 
into  deep  water;  then  wc  sink  the  dredging  end 
of  the  vessel  by  filling  up  tbe  tanks  at  tbat  end 
with  water  to  any  depth  required.  Then  we 
start  tbe  propelling  screw  at  tbe  other  end  of 
tbe  vessel,  and  go  in  witb  tbat  until  the  veaael 
grounds;  then  we  stop  the  propelling  screw  and 
■tart  tbe  dredging  sclQw;  and  as  that  screw  re- 
volves, it  cuts  up  tbe  mud  at  tbe  bottom  and 
drags  tbe  vessel  after  it  at  tbe  same  time;  after 
going  as  far  as  we  wish  we  stop  tbe  dredging 
screw,  lower  tbe  rake  at  the  dredging  end,  and 
back  out  into  deep  water,  using  Mther  or  both 
of  tlie  screws  to  go  tiack  witb,  thus  dtaggiog 
tbe  mud  after  ua  that  the  dredging  screw  has 
cut  up  from  the  bottom,  and  carrying  it  out 
into  deep  water;  or  rather,  the  operation  is, 
that  the  dredging  screw  agitates  tbe  mud  and 
throws  it  up  uto  the  nirt£ce  current,  and  tbe 


current  takes  it  out  to  a  large  extent,  while  the 
rake  takes  fresh  hold  of  tbe  bottom  and  alio 
carries  out  whatever  is  broken  up  by  the  screw 
and  settles  from  tbc  current. '  After  bacUng 
out  into  deep  water,  we  hoist  tbe  rake  and  go 
back  again  Mxl  repeat  tbe  operation.  When  we 
first  arrived  at  tbe  bar,  we  made  several  experi- 
ments as  to  the  best  nwdc  of  dredging,  but  tiM 
mode  above  described  we  found  to  be  the  ctw- 
rect  one,  and  have  ever  since  used." 

Nearly  all  the  witnesses  examined  on  tbe 
subject  dtclare  tbat  there  ia  no  difference  lo 

gindple  between  the  mode  of  operation  of  The 
Doch  Train  and  that  of  Tbe  Essayons.  Tbe 
scraping  or  rakiug  npparatus  is  not  mentioned 
in  the  plaintia'a  patent  ot  all.  This,  as  will  be 
hereafter  seen.  Is  part  of  tbc  original  design  of 
Oeneral  McAlester,  the  government  officer  tt ho 
had  charge  of  tbe  improvement  of  tbe  mouth 
of  tbe  Musissippl. 

It  is  further  noticeable,  tbat  The  Eaaayons,  as 
la  abundantly  eilablbbed  by  tbe  evidence,  al- 
wavsworked  with  bcr  stem  Dunk  and  depressed, 
and  never  witb  an  even  keel,  upon  which  spe; 
cial  emphasis  is  placed  by  tbe  patent  in  suit. 

It  may  well  be  asked,  at  this  point,  where 
was  there  any  invention  In  tbe  device  de- 
scribed in  the  patent?  Was  it  invention  lo 
place  a  screw  for  dredging  at  tbe  stem  of  the 
boat?  Nothing  more  uian  this  waa  in  reality 
suggested  by  tbe  patentee.  And  that  waa 
suBstantially  what  was  done  witb  tbe  French 
steamers  prior  lo  1859.  and  with  The  Enoch 
Train  in  tbat  year.  Tbey  were  turned  end 
for  end,  and  tbe  stem  was  used  as  the  stem, 
and  the  screws  went  forward,  working  in  Ibe 
bottom  deposit  in  advance  of  the  vessels.  When 
The  Enoch  Train  waa  procured  for  the  rerilce 
which  she  performed,  she  was  ready  made,  and 
the  contracton,  to  save  time  aud  expense,  sim- 

Ely  supplied  her  with  a  tank,  in  order  to  settle 
er  to  the  proper  depth,  and  tbey  found  her 
very  serviceable.  Had  she  been  built  tor  a 
dredge-boat,  with  tbe  deaisn  of  using  srrewa 
for  dredging  as  she  did  use  them,  cau  it  be 
doubled  that  ber  dredging  screw  would  have 
been  placed  forward  uistead  of  turning  her 
stem  forward?  Would  not  this  have  lieco  sug- 
gested bv  ordinary  mechanical  skill?  Tbe  plan 
and  mode  of  operation  would  have  been  pre- 
'ly  tbe  same.  When,  after  this,  tbe  goverti- 
at  proceeded  to  build  a  boat  vxpjcseljf  for 
dredging  tbe  mouths  of  tbe  Hiesiasippi.  we 
should  naturally  expect  to  find  it  buiil  as  The 
Essayons  was  built,  with  her  dredging  irrcwa 
at  the  stem  instead  of  the  stem,  Tbc  making  of 
them  with  longer  blades  than  those  of  tbe  pto- 
pdling  screw,  and  oharpened  at  the  points, 
would  be  a  matter  of  course.  No  invention 
would  be  requisite  for  any  of  these  arrange- 
ments. It  seem*  to  us  that  the  whole  principle 
of  The  Essayons'  construction  and  fumlsbment, 
as  well  as  that  of  tbc  patent  in  question,  waa 
anticipated  by  Tbe  Enocb  Train,  if  not  by  the 
French  steamers,  and  tbat  a  patent  for  that 
principle,  tbou^  qualified  by  the  natural  in- 
cidents and  adjuncts  of  its  application,  ought 
not  to  be  sustained. 

Tbe  process  of  development  In  manufaclniea 
creates  a  constant  demand  for  new  appliancea, 
which  the  skill  of  ordinary  bead  workmen  and 
' ..-    J        .-  .-  ,ieviae_  and 


£iceia  is  senerally  adequate  to  d 
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growth  of  (uch  deTelopmenL  Escb  itep  for- 
ward prepvea  the  way  lortheDext,  &ndeftchis 
[MO]  uauslly  t^en  bj  spoDbuieous  tnala  and  at- 
tempts in  a  buDdred  different  places.  To  grant 
to  a  single  partj  a  monopoly  of  everj  slight  ad- 
VBuoe  made,  except  where  the  exercise  of  in- 
▼eatlon,  lomewb^  above  ordinary  mechanical 
or  engiiieerinz  skill,  is  distinctlj  shown.  Is  un- 
just In  iniadple  nnd  injurious  in  its  conse- 


Thc  dedgn  of  tlie  patent  laws  is  to  reward 
those  who  make  some  subatantUt  discovery  or 
InveutloD,  whirii  adds  to  our  knowledge  and 
makes  s  step  Id  advance  in  the  useful  arts. 
Buch  inventors  are  worthy  of  all  favor.  It  was 
DevcT  the  object  of  thoee  laws  to  grant  a  monop- 
oly for  every  trifling  device,  erery  shadow  of  a 
shade  of  an  idea,  which  would  naturally  and 
spontaneously  occur  to  any  skilled  mechanic  or 
operator  In  the  ordinary  progress  of  manufact- 
tires.    Such  an  indiscnniinate  creation  of 


speculative  schemers  who  make  it  their  busi- 
ness to  watch  the  advancing  wave  of  improve- 
ment, and  gather  its  foam  in  the  formof  pa- 
tent^ monopolies,  which  enable  them  to  lay  a 
heavy  tax  upon  the  industry  of  the  coualrj', 


bilities  to  lawsuits  and  vexatious  accountings 
for  profits  made  tn  sood  faith. 

But  Tlie  Enoch 'naln  did  not  exhibit  all  that 
was  done  in  the  matter  of  dredge-boots  anterior 
to  the  alleKed  invention  of  Brady.  If  the  appli- 
cation of  dredging  screws  to  the  stem  of  a  boat, 
driven  by  a  propeller  or  otherwise,  was  not 
formally  exhibited  in  The  Enoch  Train,  it  waa 
certainly  exhibited  in  thelnvention  of  oneBph- 
raim  B.  Bishop,  which  waspatented  in  April, 
1893,  and  wns  ap^ied  by  Brady  himself  to  a 
dredge-boatcslledTbe  Wiggins  F'cn7,fltted  up 
andopemted  by  him  m  the  mouth  of  theMissis- 
eippl  in  1806.  T^is  boat  was  propelled  by  sn 
ordinary  center  paddle  wheel,  ana  to  the  bow 
were  fixed  two  revolving  conical  shaped  screws, 
-which,  on  being  let  down  to  the  river  bottom, 
cut  and  siirrea  up  the  mud  and  sand  and 
caused  it  to  float  away  in  tlic  current.  Each 
screw  was  driven  bra  separate  steam-engine. 
Bishop  was  esamlDed  as  a  witness,  and  testified 
that  the  idea  occmred  to  him  from  seeing  a  stem 
[fOf  ]  wheel  boat  on  the  Arkansas  River  make  a  chan- 
nel for  herself  bv  turning  stem  foremost  and  rC' 


"About  1853  or  1858, 1  was  then  keepinc  store 
U  Van  Buren,  Arkansas.  The  ditSculty  of 
getting  goods  up  the  Arkansas  River,  In  conse- 
quence of  sand  bars,  was  very  great — so  great 
ust  we  had  a  cargo  of  goods,  nearly  a  whole 
boat  load,  that  was  del.iined  in  consequence  of 
sand  bora  for  at  least  eight  months  before  she 
could  reach  Van  Burcn  from  Pine  Bluff,  Arkan- 
sas. Seeing  this  neccssityofremovingtheseob- 
rtractions,  and  knowinc  all  about  the  usual  mn- 
chines  up  to  that  date  that  had  been  invented, 
■nd  their  capacity,  and  knowing  of  the  very 
great  amount  of  sediment  that  must  be  removed 
to  do  anygood.it  appeared  to  me  absolutely  nec- 
csMiy  tliat  machinery  of  greater  capacity  and 
Bee  17  Otto. 


strength  should  be  Invented,  and  thinking  upon 
this  subject,  I  thought  of  and  {rianned  out  one 
or  more  sptnlly-flanched  screws,  to  be  rotated 
by  machinery  on  deck  of  a  boat  or  In  her  htill, 
with  the  large  ends  of  the  spiral  screws  down, 
with  sharp  cutting  comen  or  points,  the  screws 
to  revolw  rightandlrft  powerfully,  intended 
to  elevate  the  sediment  up  the  inclination  of  the 
drum  by  reason  of  the  powerful  motion  of  tboee 
drums;  the  water  being  comparatively  still, 
would  necessarily  force  Qke  sediment  up  the  in- 
clination of  the  screws,  and  throw  the  sediment 
off  to  the  right  and  left  into  the  water,  whidi 
would  carry  it  to  harmless  localities.  This  was 
the  first  plan  that  was  afterwards  developed  into 
my  patent." 

In  the  fall  of  1660  Brady  and  several  other 
persons  associated  with  him,  Bishop  himself  be- 
ing Interested,  modeacontract  with  the  goveni- 
todredge  the  southwest  pass  of  the  Ifis- 


upon  her  In  November,  1866,  but  did  not  g_ 
her  started  until  the  19th  of  March,  1B6T.  After 
working  with  her  for  several  months,  and  flud- 
Ingthat  she  was  not  strong  enough  for  the  work 

auired  in  the  southwest  pose,  and  that  the 
Iraent  would  fill  upagain  when  she  was  taken 
off  for  repairs,  alUiougb  they  often  succeeded  In 
deepening  the  channel  three  or  tour  feet,  the 
contmctwasabandoned.  Forftoommon  river 
bottom  she  would  have  answered  well  raous^ 
Mr.  Roy,  one  of  the  parties  intenoted  in  htr 
and  who  was  an  her  for  several  days  at  the  com- 
mencement of  her  operalions,  says  that  in  the 
pass,  before  trying  the  bar,  sbe  worked  very 
successfully.  If  her  machine^  wss  not  strong 
enough  for  accomplishing  the  hard  work  to  be 
done  on  the  bsr,  sIm  was.neverthelese.welt  fitted 
for  lighter  dredgInK,and  exemplified  in  her  cen- 
strucilon  the  use  of  screws  htber  stem. 


It  is 


c  that  B 


no  dispute  as  to  the  time  it  was  issued,  and  that 
fact,  together  with  Bishop's  testhnony,  makes  it 
clear  tliiit  his  invention,  which  was  exemplified 
in  The  Wiggins  Ferry,  was  made  as  far  bock 
as  1858,  onti^pating  Brady  according  to  his  own 
showing  for  at  least  seven  or  eight  years. 

It  Is  clear,  then,  that  Brady  did  not  Invent 
the  furnishing  of  vessels  wiUi  water  tanks,  so 
arranged  ss  to  sink  them  on  on  even  keel;  for 
these  bad  been  used  long  before  in  the  lighi- 
(Iraft  monilois;  he  did  not  Invent  the  use  of  re- 
volving screws  on  a  dredging-boot,  for  cutting 
end  stirring  up  themudandsediment;  for  these 
had  been  lucd  for  that  purpose  on  the  Frencfi 
steamers,  and  on  TheEno$;nTrain,  in  and  prior 
to  1S59;  hedldnotinventtheuseof watertanks 
In  a  dredglng-boat  for  tinking  the  screws  down 
to  the  bottom  or  bar  to  be  dredged,  for  this 
plan  had  been  adopted  in  The  Enoch  Train;  he 
did  not  invent  the  application  of  screws  to  the 
forward  end  of  a  dredge-boat,  so  as  to  work  In 
advance  of  the  boat,  for  this  had  been  virtually 
done  on  The  Enoch  Train,  and  was  formallv 
done  on  The  Wiggins  Ferry,  the  plan  of  which 
had  been  Invented  by  Bishop  in  1B58.  What, 
then,  did  he  Invent?  Did  he  make  a  selection 
and  comtnnation  of  tbeae  dements  that  would 
r-  I     441 
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not  have  occurred  to  aoj  ofdlnaiy  Bkilled  engi- 
neer called  upon,  with  all  this  previous  knowl- 
edge and  experience  before  him,  to  devise  the 
coiutniction  of  a  strong  dredge-boat  for  uk  at 
Uie  mouth  of  the  MisaiagipplT  We  think  not. 
We  think  that  there  ia  no  reasonable  ground  for 
any  such  pretension.  , 

[SOS]  But  ita  different  conclusion  could  be  reacbed, 
to  our  minds  it  is  as  certain  as  an j  fact  depend- 
ing on  conflicting  lestimoDf  can  be,  that  Bradj' 
deriTed  t)ie  ideas  embraceci  In  his  patent  from 
General  SicAlester,  the  go  remment  officer  who 
in  1866  and  1887  bad  charge  of  the  Improve- 
ments at  the  mouth  of  the  HissUaippi  tiiver, 
nnd  that  he  never  conceived  these  ideas  till  they 
vere  communicated  and  explained  to  him  by 
Oeneral  McAiesler  during  the  fitting  up  of  The 
Wiggins  Perry  at  New  Orleans  and  during  tbe 
progress  of  her  operatioos  at  the  Southwest 
Pass.  It  is  proved  by  overwhelming  evidence 
that  during  the  whole  period  of  her  fitting  up, 
and  until  it  was  devuloped  by  her  working  on 
tbe  tar,  thai  she  was  fncapable  of  performing 
Um  work  required  of  her  at  that  place.that  Brady 
regarded  and  spoke  of  Bishop's  plan  aa  the  beat 
pMsfble  plan  that  could  be  devised,  and  ttiat  al- 
though aeeply  Interested  in  the  success  of  tlie 
operations,  he  never  alluded  to  or  hinted  si  any 
plan  of  his  own  devising  different  from  It.  Hu 
whole  conduct  for  months,  as  well  as  bis  total 
attence  on  the  subiect  of  any  prior  invention 
made  by  himself,  in  all  bis  intercourse  with  liis 
Mnorintcfi  in  the  contract,  with  the  government 
officers  In  durge,  and  with  the  superintendents 
and  owners  of  the  foundir  where  The  Wig^ns 
Ferry  was  fitted  up,  is  the  strongest  possible 

K>of  that  no  such  invention  as  be  claims  had 
in  projected  by  him.  The  wUnesaea  who 
apeak  of  bla  conversations  and  aketches  In  De- 
cember, 1865,  and  early  In  1SA8,.bh  communi- 
cated to  them  with  the  utmost  freedom,  with 
nnapparentobject  so  faras  they  were  poocerned, 
must  either  be  mistaken  as  to  the  time,  or  as  to 
the  devices  described.  Inlereated  as  he  is  In  the 
resull  of  the  suit,  his  own  testimony  cannot  be 
allowed  to  prevail  against  a  course  of  conduct 
an  utteriy  at  variance  with  it.  It  may  be  true; 
bat  we  canuut  give  it  effect  against  what  he 
Mmselfdid.and  did  not  do,  without  disregaiding 
tbe  ordinaiT  laws  that  govern  human  conduct. 
During  toe  operations  of  The  Wigrfns  Ferry 
on  the  bar,  it  is  true,  he  did  make  divera  plana 
and  dtKwInga  for  an  Improved  dredge-boat.  The 
first,  made  as  Lieutenant  Payne  says,  a  week 
or  ten  days  after  ttu  veaael  arrived  at  the  South- 
west Pass,  therefore  tbe  last  of  March  or  first 
of  April,  was  merely  a  modification  of  Bishop's 
[M4]  plan,  placing  the  cones  parallel  to  each  otlwr  In- 
Blead  of  being  pointed  together  in  a  salient  an- 
gle, and  providing  the  boat  with  wat^tight 
compartmenta  by  which  she  could  be  rsisedor 
lowned.  He  worked  at  these  drawings  for 
some  time,  and  Lieutenant  Payite  helped  him 
to  make  tracings  of  them.  In  one  comer  of  the 
dnwinga  on  the  same  sheet,  two  or  three  screws 
were  exhibited,  Intended  to  be  used  in  place  of 
the  cones  if  thought  best  or  dedred.  It  b  stated 
Id  tbe  bUl  that  on  Um  I7th  of  May,  1867.  Bndy 
died  a  oaveat  In  the  Patent  Office,  describing  his 
Invention;  but  the  patent  was  not  obtained  till 
the  llth  of  December  foUowInK.  No  copy  of 
tbe  ettPtat  appears  in  the  record,  so  that  we  can- 
not tdl  what  It  contained. 


Now,  where  wasltthatBrady,  who  had  been 
so  entbuaiaslic  upon  (he  superlative  merits  of 
Bishop's  plan  as  applied  to  'The  Wig^na  Fer^, 
obtained  the  new  liglit  which  resulted  in  the 
filing  of  his  caveat  Uie  17tb  of  Hay,  and  in  the 
obtaining  of  hia  patent  in  December?  The  story 
is  told  by  Lieutenant  Payne,  who  appears  to  be, 
not  only  an  intelligent,  but  an  entirety  disinter- 
eated  witness.     He  says: 

"In  the  latter  part  of  February,  1867,  at  tbe 
engineer  ollice,  New  Orleans,  Oeiiersi  llcAles- 
ler  told  Brady  that  lie  bad  doubu  of  the  suc- 
cessful working  of  The  Wiggins,  and  In  the 
cnac  of  her  proving  a  failure,  ue  should  auggeat 
to  the  engineer  department  a  plan  of  hIa  own 
for  du^ng  that  work,  whieh  plan  he  then  ex- 
plained to  Brady  in  my  presence.  He  said  he 
-should  recommend  the  building  of  asirongves- 
sel  provided  with  pro])e11ers  at  each  end,  and 
arranged  with  water-tight  compartments,  so 
that  the  vessel  could  be  I«Iacd  or  lowered  at 
pleasure.  She  was  also  to  be  provided  with 
scrapers,  which  could  beattached  at  either  end, 
and  mised  or  lowered  at  willby  machinery.  She 
was  to  have  rudders  at  each  end,  and  lie  able 
to  move  In  either  direction,  either  head  or  stem, 
equally  well.  He  proposed  to  try  the  scrapers 
first,  and  if  they  were  not  found  to  work  satis- 
factorily, to  try  any  other  devise  which  might 
be  thought  practicable.  Brady  seemed  to  be 
much  plensed  with  the  Idea,  but  seemed  confi- 
dent of  the  success  of  The  Wiggins." 

It  further  appears  that  Gleneral  McAlester,  In 
pursuance  of  hia  idea,  communicaled  hia  plans 
to  tbe  government  b<Mrd  of  engineers,  and  dur- 
ing the  spring  and  summer  of  1S6T.  commenc- 
ing as  early  as  April,  prepared  the  plans  and 
Epeciflcations  according  to  which  The  Essayona 
was  afterwards  built.  It  Is  verv  strange  that 
the  copy  of  General  McAlesiei^s  letters  to  tlw 
department,  and  several  other  important  exhib- 
its that  were  put  in  evidence,  have  not  been  io- 
eerted  In  the  recordusedonthlaappeal.  Where 
the  fault  lies,  it  is  not  for  us  to  say.  SufBcicot 
appears.bowever,  notwithstanding  tbe  evidence 
adduced  to  the  contraiy,  consistmg  mostly  of 
the  testimony  of  tbe  complainant  hlmaen,  to 
convince  us  that  Brady  derived  his  whole  ide& 
from  the  suggestions  of  General  McAlesteri 
and  that  the  plans  for  the  construction  of  Th« 
Essayons  originated  entirely  with  that  officer. 

Our  concltuion  is,  that  the  patent  sued  on  can- 
not be  sustained,  and  that  the  decree  of  the  Cir- 
cuit Court  must  be  reversed,  and  the  cause  re- 
manded, with  Instructlona  to  dismiss  the  bill  of 
complaint. 

Decree  revtntd  atxorfUngly. 
True  copy.  Teet;  _ 

JameBH.  HcKenne)-,  Clerk,  Sup. Conrt,  U.S. 

CIted-im  U.  B.,  «M :  lOB  U.  S.,  lOB :  110  r.  By  « i  m 
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EBCANABA    AND     LAEE     MICHIGAN 
TRANSPORTATION   COMPANY.    Afpt.. 

CITY  OF  CHICAGO. 
(Bee  8.  C  "Steanabo  CMnminy  v.  ChUxva,"  IT  Otto. 

Katigaile  vatert— power  of  Stale*  oter  bridge*^ 
otAjwhw  <y  17S7. 
1.  Um  Qtkmgo  Blver  and  its  tmnebes,  aHhouita 
MI  U.  S. 


ib.Gootj^lc 


EscANABA,  Bic.,  Traks.  Co.  t.  Chtoaoo. 


«atmir  <rttliln  tbe  StaM  ot  llUaoK,  an  uvl^ble 
wUcn  of  lite  Onlted  isuub,  over  which  OonjrRak 
UDd«r  Ka  aooniMratal  poirer,  taay«i«ralKii  control 
to  tba  axtCBt  neoaaaiy  to  protMn,  pnaerreaiKl  Im- 
prove tbelr  tree  nevlBMlon. 

1.  VtMt  Onngi'ow  ecta  upon  the  gubject.  thepnwei 
ottbe  State  orer  bridgea  ecroM  tw  nnrlgmble  ■tieaim 

I  wiiljln-n.ii-.it.  Hn»  WW  ilaoed  upontlie  poir- 
-enoflniiiolioaBovenuiienitirhUelnatenltorlal 
DOndltloii,  fdtber  or  the  Ordlnaaoe  of  17BT  or  the 
letleletloti  of  CXmgreM,  tuch  UmltetkiD  oeued  to 
hare  mar  operative  force,  except  aa  roluatarllr 
adopted  br  ber,  aftei  ibe  became  a  State  of  the 

[No.  1087.] 
OabmitttdJan.  19,  tSSS.     Deeidtd  Mar.  B,  1883. 

APP& AL  from  the  Circuit  Court  of  tbe  United 
BUtea  (or  the  Northera  District  of  lUinoia. 

The  bill  in  this  i»se  was  filed  In  tbe  court  be- 
low, bv  the  appellant,  to  enjoin  the  defendant 
from  (ibBtructing  the  free  navigation  of  the  Cbi- 
cwo  River,  as  it  Is  alleged  to  nave  done  hy  cer- 
tain reguladonB  as  to  tne  opening  and  closing 
of  the  Erldges  over  tbe  same. 

The  court  below  having;  entered  a  decree  dls- 
missliig  the  bill,  tbe  complainant  appealed  to 

The  facta  of  the  case  are  fully  itated  In  the 
opinion  of  the  court. 

Metm.  A.  T.  Brltton,  J.  H.  KoOowftn 


The  Chicago  River  la  not,  under  the  Illinois 
decisiona,  a  navigable  streain. 

MitldUton  v.  PriteAard.  8  Scam.,  010;  Eiu- 
miagerv.  Pioplt,iim..SH:Oriicagov.  MeOirm, 
L\  ni.,  266. 

By  the  decialons  of  this  court,  however.  It  la 
X  navigable  water  of  the  United  States. 

The  Omttee  Chiff\.  FtUhwih,  13  How.,  448; 
Bamty  v.  Etokvk,  M  U.  8.,  838  (XXIV.,  828); 
The  Danid  Sail.  10  Wall, .  867  (77  U.  8.,  XIX., 
«0e);  ne  JfonWfa,UWaU.,4n(T8U.8.,XX., 
IBlj. 

Navigable  walera  of  the  United  States,  lying 
-within  the  txiundg  of  a  State,  are.  in  the  absence 
of  express  probibition  by  Congress,  entirely  In 
the  control  of  such  State,  and  the  State  may  del- 
egate Ita  power  over  such  river. 

Gomnwmteeidth  t.  Breed,  4  Pick.,  440;  Puph 
T.  R-B.  Co.,  IS  Wend.,  113;  Wiam>n.  v.  .Btoofc- 
Mnf  Greek  MarA  Co.,  8  Pet.,  24S;  Oilman  v. 
iM«fl<fa(pAiii,  8  Wall.,718(70U.  8.,XVin.,  96); 
The  Ptmaie  Bridge*,  3  WaU^^TSS  (For  full  re- 
port see,  Appendix  to  BookXvI., 7991;  Flanagan 
T.  FAaa.,  42Pb.,  219;  Pound  v.  Tardc.  9S  U. 
S.,  48D  (XXIT.,  038);  Tra-Mportaiion  Co.  v. 
Ohicago,  99  U.  8.  MSjXXV..  £S). 

While  tbe  United  States  mav  regulate  com- 
soeice  on  the  Chicago  River,  tne  (State  of  Illi- 
nola  has  concnnent  jurladicnon,  and  the  two 
Joiiadlctiona  do  not  conflict. 

OrandM  v.  Nmada,  0  Wall.,  88  (73  U.  8., 
XnlL,74S);  Ttu Lottawtnna,  21  WaU.,8SSfflS 
U  B.,  XXII..AS4);  Ek parte MeNml.  13  WaD., 
VUmV.&.,^X..,tm;Ca»eqraeStateFreight 
r«,  18  Wall.,  388 (83 U.S.,XXL,146);  R«.  Cb. 
T.  FuUer.  17  Wall.,  BflO  (81  U.  8.,  3tXI.,  710); 
OnAonw T.  MebOe,  16  Wall., 479 (88  U.  8.,  XXI., 


VoiK— JbetgalilawafnT.-wlWtaritntht  UrMtd 

wHatoD.av.'rhelfontello.n  n.  8.rXXlCm- 

BrfdfM ;  dtfamU  Mndit ;  IcvWttUw  poHwr  to  pront 
HaM  Is  «rMt:*av  to  rapolr.    See  not*  WWSgtA. 
■as  V.  WJrtnfton,  M  D.  B.,  XVIL,  ■■ 
Am  it  Otto. 


All  the  acts  complained  of  are  authorized  by 
the  Slate. 

Aside  from  the  Stale'a  control  over  the  river, 
which  has  been  delegated  to  the  City  of  Chi- 
cago, the  bridges  are  erected  for  a  public  puT- 
poae;  produce  a  public  benefit;  are  m  a  reaaon- 
able  situation;  do  not,  when  open,  materially 
abridge  the  natural  clunnd  ana,  therefore,  are 
Uwful  structures. 

R.  B.  Co.  Y.  Wani,  3  Black,  4KS  (67  U.  B., 
XVU.,  811);  WiUiamt  v.  Beanlihy,  3  Cait. 
(Ind.).  801. 

The  rights  of  crossing  and  of  navi, 

public  stream  are  co-existent  and  coi , 

and  the  ordinances  are  an  equitable  adjustment 
of  these  correlative  rights. 

Devoe  v.  Penrote  Pw.  Bri^  Co.,  8  Am.  L. 
R.,  88;  III.  A'P.  Faeket  Co.  v.  I^oriaBridee  Co.. 
38  UL,  467;  Ohieago-v.  Xeainn,i\  111..  268; 
FaekaCo.-'i.BoaTdofTnutee*,i'liQt.TTaa.,%\\. 

The  oniM  of  proof  ia  on  the  party  aUeging  a 


Mr.  JtuHiee  FUld  delivered  the  opinion  of 
the  court: 

Tbe  Escanaba  and  Lake  Michigan  Tranapoi^ 
tation  Company,  a  Corporatloa  created  under 
the  laws  ot  lUchigan,  is  the  owner  cf  thiM 
steam  vessds  eajgaged  in  tbe  oartylng  tnde  be- 
tween porta  aniT  places  In  diSerent  8tatM  on 
I^ke  Hichinn  aira  tbe  navigable  waten  ctm- 
nectiog  with  it  The  veaads  are  enrolled  and 
licensed  foi  the  coaatiug  trade,  and  are  prind- 

Cj  employed  In  earning  iron  ore  &«m  tbe 
t  of  Escanabe,  In  Ulcugan,  to  the  docks  of 
the  Union  Inm  and  Steel  Companyon  tbe  sontli 
fork  of  the  south  branch  of  ttte  Chicago  Itiv«r 
in  the  CitT  of  Chicago.  In  their  course  up  tbe 
ts  south  branch  and  fork  to  the  docks. 


City  of  Chli»go;  and  It  is  tif  obatroctions  GWiaed 


by  the  closing  of  the  ^awa,nnder  an  ordinance 
II  the  City,  for  a  designated  hour  of  the  mom- 
ing  and  evening  during  week  days,  and  by  a 


limltaUon  of  tbe  time  to  ten  minutes,  during 
which  a  draw  may  be  left  open  for  the  paaaue 
of  a  vessel,  and  vj  some  <x  the  piers  in  i&b 
south  branch  and  Itkk,  and  the  tarMne  testing 
~~  them,  that  the  Corporatku  complains  ;  ana 
enjoin  the  City  from  cloaiug  tlu  draws  tOr 
the  mominff  and  evening  hours  dealgnatad.and 
enforcing  tne  tan  minutes'  limitatlMi,  and  to 
compel  the  removal  of  tite  obJectiooaUe  pisn 
and  bridgea,  tbe  present  bill  is  flled. 

The  liver  and  ftsbrandiea  are  entbdy  within 
ibeStateof  Illinois,  and  all  of  it  and  nearly  aU 
of  both  branches  that  is  navigable  an  wftUn 
the  limits  of  tbe  City  of  Chlctup).  The  river, 
from  the  Junction  of  Its  two  branches  to  the 
lake,  is  about  three  fourths  of  a  mite  In  lengtli. 
The  l>ranchea  flow  In  opposite  diiectlons  and 


the  tiranchea  and  fork  It  was  often  I 

one   hundred  feet ;  but  It  has  been  giaally 


ib.Google 
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e&lkrged  by  the  City  for  the  convenience  of  Ita 
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[UO]  The  City  fronts  on  Lake  Hichigui,  and  the 
tnoath  of  the  Chicago  River  is  near  ita  center. 
The  river  and  lis  bruiches  divide  the  City  into 
three  aections;  one  lying  north  of  thomau  riv- 
er and  uat  cd  Ita  north  DTsach,  which  may  be 
called  its  northern  division;  one  lying  between 
the  north  and  aonth  brau^ies,  which  may  be 
called  ita  weatem  divirion;  and  one  lying  aouth 
<tf  them^n  river  and  eaat  of  the  south  raanch, 
which  may  be  called  ita  aouthem  division. 
Along  the  river  and  ita  branchea,  the  City  has 
grown  up  into  mMpilflceDt  proportions,  bavins 
a  population  of  600,000  toul*.  Running  btcE 
from  them  on  both  adesareavennesand  streets 
lined  with  blodu  of  edifices,  public  and  private, 
with  atorea  and  wareluniaes,  and  the  immonw 


!s  and  Btreeta  are  connected  by  a  great  ni 


paasageoi  foot  paaaengeraandof  veblcleioiail 
kinda.  A  alight  Impediment  to  the  movement 
causes  the  stopple  of  a  crowd  of  psaaengen 
and  a  long  line  ol  vehicles. 

The  nuon  bn^eaa  of  the  Citv  where  the  prin- 
d|«l    stores,  irarehouses,  omcea  and  publlt 


buildlnga  are  situated,  is  in  the  southern  divis- 

.  3ty;  anda      „  "       . 

■ona  who  do  DusineBa  there  ndde  in  the  north- 


lildlngat 
n  of  the 


d^;  anda  large  numberof  the  per- 


em  or  the  weatem  division,  or  In  the  suburbs. 

While  this  is  the  condition  of  buaineaa  in  the 
n^  on  the  land,  the  river  and  ita  branchea  sre 
crowded  with  vosela  of  all  kinda,  miling  craft 
and  steamers,  boAta,  bargea  and  tugs,  moving 
backwards  and  forwards  and  loading  and  un- 
loading. Along  the  banka  there  are  docka, 
warehoaaes,  elevatore  and  all  the  appliances  for 
■hipping  and  reahipping  goods.  To  these  ves- 
■els.tbe  unrestricted  navi^tiou  of  the  river  and 
ftabrancheaiaof  the  utmost  Importance;  while 
to  Uioee  who  are  compelled  to  cross  the  river 
and  its  branches  the  oridges  are  a  necessity. 
The  object  of  wise  le^lBlation  li  to  give  facilities 
to  both,  with  the  leart  obatruction  to  either. 
This  the  Ci^  of  Chicago  baa  endeavored  to  do. 

The  State  of  nUnois,  within  which,  aa  al- 
leady  mentioned,  the  river  and  its  branches  He, 
haa  vested  In  the  authorities  of  the  City  Juris- 
diction over  bridgeewithin  lis  limits;  thdr  con- 
[681]  struction,  repair  and  use;  and  empowered  them 
to  deepen,  inden  andchangethecbaonelof  the 
stream,  and  to  make  reguKuions  in  regard  to 
the  times  at  which  the  bildgea  shall  be  kept  open 
for  the  passage  of  vessels. 

Acting  upon  the  power  thus  conferred,  the 
authorltiea  have  endeavored  to  meet  the  wants 
oi  commerce  with  other  States,  and  the  neces- 
sities of  the  population  of  the  City  redding  or 
doing  busineea  In  different  sections.    For  t**'' 


iMtween  seven  o'clock  in  Ihe  moroing  and  half 

Cflve  o'clock  in  ttie  evening,  it  shall  beun- 
!ul  to  keep  open  any  bridge  within  the  City 
oi  Chicago  for  the  purpose  of  permitting  veaeeu 
or  other  crafts  to  pass  through  the  same,  for 
I  longer  period  at  any  one  tfine  than  ten  mln- 
M4 


ntes,  at  the  expiration  of  which  period  It  shall 
be  the  duty  of  the  bridge  tender  or  other  person 
In  cbarge  of  the  bridge  to  display  the  proper 
signal,  and  immediately  close  tbe  same,  and 
keep  it  closed  for  fully  ten  minutes  for  such  per- 
sons, teams  or  vehicue  aa  may  be  waiting  to 
paaa  over,  if  so  much  time  shall  be  required  : 
when  the  said  bridge  shall  again  be  opened,  if 
necessary  for  vessels  to  pass,  for  a  like  period, 
and  ao  on  alternately,  if  necessary,  during  the 
hours  last  aforesaid  ;  and  in  every  instance 
where  any  such  bridge  shall  be  open  far  the 
passage  of  any  vessel,  vessels  or  other  craft, 
and  dosed  beFore  the  expiration  of  ten  min- 
utes from  the  lime  of  opening,  said  bridge  shall 
then,  in  every  such  case,  remain  closed  for  f  ullv 
ten  minutes,  if  necessary,  In  order  to  allow  all 
petaooB,  tema  and  vehicles  in  waiting  to  pass 
over  said  bridge." 

The  first  of  Ukese  requirements  was  called  for 
to  accommodate  clerks,  apprentices  aiid  labor- 
ing men  seeking  lo  crc«s  the  bridges,  at  the 
hours  named,  In  going  to  and  returning  from 
their  places  of  labor.  Any  unusual  delny  in 
the  morning  would  derange  their  business  fcr 
the  day,  and  subject  them  to  a  corresponding 
lossof  wages.  At  the  hours  specified,  there  is 
three  times,  so  the  record  shows,  the  usual  num- 
ber of  nedeatrians  going  and  returning  that 
there  is  aurine  oiherhours  of  the  dav. 

The  limitaUon  of  ten  minutes  for  the  passage    r  esSI 
of  tbe  draws,  by  vesseb,  seems  to  have  been  em- 
mently  wise  and  proper  for  the  protection  of 
the  Interests  of  all  parties.     Ten  minutes  is  am- 

6]e  time  for  any  vessel  to  pass  the  draw  of  a 
ridge,  and  the  allowance  of  mure  time  would 
subject  loot-passengers,  teams  and  other  ve- 
hicles to  great  inconvenience  and  delays. 

It  is  to  this  ten  minutes'  limitation  and  to 
the  assignment  of  the  morning  and  evening 
hour  to  pedestrians  and  vehicles,  that  the  com- 
plainant principally  objects.  He  insists  tbtt 
tbe  navigation  of  the  nver  and  its  branches 
should  not  be  thus  delayed;  that  tbe  rights  of 
commerce  by  vessels  are  paramount  to  the 
ri^ts  of  commerce  by  any  other  wav. 

But  in  this  view  the  complainant  li  in  error. 
The  rights  of  each  clsssare  to  be  enjoyed  with- 
out Invasion  of  the  equal  rights  of  others. 
Some  concession  must  be  mode  on  every  side 
for  tbe  convenience  and  the  harmonious  pursuit 
of  different  occupations.  Independently  of  any 
constitutional  restrictions,  notliing  would  seem 


city,  consistently  with  the  interests  of  com- 
merce, than  tbe  leu  minutes'  rule,  and  the  as- 
signment of  the  momins  and  evening  hours 
which  the  city  ordinance  has  prescribe. 

The  power  vested  in  the  Qeneral  Government, 
to  regulate  interstate  and  foreign  commerce  in- 
volves the  control  of  the  waters  of  the  United 
Slates  which  are  navigable  in  fact,  so  far  as  It. 
may  be  necessary  to  Insure  their  tree  nnviga- 
tion,  when  by  themselves  or  their  connectuo 
with  other  waters  they  form  a  continuous  chan- 
nel for  commerce  among  the  States  or  with  for- 
eign countries.  J7,ei)antriat«,  10WaU.,56T 
m  U.  8.,  XIX.,  0981.  Such  is  tbe  case  with 
the  Chk^  River  and  ita  branches.  The  com- 
mon law  test  of  the  navigabilitv  of  waters,  that 
they  are  subject  to  the  ebb  and  flow  of  tbe  tide, 
grew  out  of  the  fact  that  in  England  there  ars 
101  V.  &. 
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Ekakasa,  etc.,  Tbasb.  Co.  t.  ChicaoO; 


Thftt  teat  bM  tong  rince  b«en  dtacsraed  In  Ihia 
eoaatrj.  Ycmtia  larger  thui  U17  whkli  exin- 
ed  in  Bujaiid,  wben  Out  tert  wu  eattbUi'— ' 
now  narlgue  liven  uid  inland  lakea  for  1 
than  a  thonaand  mtha  beyond  tlie  KMh  of  ai^ 
tide.  That  MM  imtj  tteoaiM  tmpottaat  when 
considering  the  riglua  <tf  riparian  owners  (o  tbe 
l*BI]  Ixd  of  the  stream,  as  In  some  States  ll  governs 
In  tbnt  matter. 

The  Chicago  River  snd  its  bruitdm  must, 
therefore,  be  deemed  navigable  waters  of  the 
United  States,  over  which  Congrew  under  its 
commercial  power  may  exercise  codIeoI  to  t*"" 
ettent  necesaary  to  protect,  preaerve  and  I: 
ixove  thetr  free  navigation. 

Bat  the  Stales  have  full  power  to  regulate 
within  tb^  linilta  matten  of  internal  police,  in- 
cluding In  that  general  designation  whatever 
will  promote  the  peace,  oonuort,  convenience 
and  promrttycrfaeli  people;    Thispoweretn- 


..B    DUUWKe- 

ment.  Illinois  la  more  Immediately  affected  by 
the  brldgn  over  the  Chicago  River  '-'  '" 

*- bes  than  any  ether  State,  and  is 

coDcemad  for  the  prosperity  of  the  City 
-  -         >,  for  the  coonmlence  and  comfort  at 
its  tnbaUtanU  and  the  growth  of  Its  commerce. 
And  nowhere  could  the  power  to  control  the 

I  brldgee  Id  Out  City,  their  constructioD,  form 

I  snd  slren^b,  and  the  size  of  their  drawa,  and 

the  manner  and  dmci  of  using  them,  be  better 
vested  than  with  the  State,  or  Iheaulhotitlegof 
the  City  upon  whom  it  has  devolved  that  duty. 
When  Its  power  is  exercised,  so  as  to  unuecea- 

I  sarily  obatauct  the  navigation  of  the  river  oriia 

Ijranclies,  Congreas  may  Interfere  and  remove 
the  obetmctioiL  It  the  power  of  the  State  and 
that  of  the  Federal  Qovenimenl  come  !□  conBict, 
the  Intter  must  control  and  the  former  yield. 
This  necassnrily  follows  from  the  position  given 
In  the  Constitution  to  Icglilacion  in  punuanca 
of  it,  aa  the  supreme  law  of  the  land.  Butiintil 
Congress  acta  on  the  subject,  the  power  ol  the 
State  over  Itridge*  ftCTDsa  lie  navigable  streams 
is  plenary.  This  doctrine  has  bera  recognized 
from  the  earliest  pwlod,  and  ap{Nroved  in  re- 
peated case*,  the  most  notable  of  which  are  Will- 
vit  V.  BUtekbird  Crtek  Man/i  Co.,  2  Pet.,  245, 
which  was  decided  In  1829,  and  Oilmait  v.  PI  il- 
addpltia.  8  Wall.,  T13  [TO  U.  8.,  XVIU.,  9S\. 
which  was  decided  in  I86a.  Inthe  flntof  tbete 
cases,  an  Act  of  Delaware  incorporated  tbo 

ltt«]  BbcUrfrd  Creek  Company,  and  authorized  it  to 
coutruct  a  dam  over  one  of  the  small  navigable 
rivers  of  the  State,  which  obebucled  the  navi- 
gation of  the  sWam.  A  sloop,  Ucenaed  and  in- 
rolled  according  to  the  navigation  laws  of  the 
United  Statea,  noke  and  injured  the  dam,  and 
thereupon  an  action  waa  brmi^t  for  damages 
by  the  company.  The  owners  of  the  sloop  set 
up  that  the  rirerwasa  public  and  common  nav- 
IgaUc  creek  "  in  the  nature  of  a  highway,"  In 
which  the  tides  had  always  flowed  and  rellowed, 
and  In  which  there  was.  and  of  right  ought  to 
he,  a  common  and  public  way.  for  all  the  ci(^ 
See  17  Otto. 


unis  of  the  SWe  of  Delaware  and  of  the  United 
Stales,  with  sloope  and  otlier  vessels  to  navigate 
at  all  times  of  the  year  at  their  free  will  and 
pleasnrci  that  the  company  had  wrongfully 
erected  the  dam  acroas  uie  navigable  creAand 
thereby  obstructed  theaame;and  that  they  bad 
broken  the  dam  inordw  lopassalongthecreA 
with  tbelr  sloop.  To  this  plea,  the  comnuiy  de- 
murred and  the  demurrer  was  sustained  by  the 
Court  of  Anwals  of  Delaware  and  bv  this  court. 
The  decision  here  was  baaed  entirely  upon  the 
absence  of  aov  legislation  of  Congrra  upon  the 
subject.  Said  CEH^/vsttee  Marshall,  speaking 
forlhecourt;  "  The  measure  authorized  by  thu 
Act  (of  Delaware)  stops  a  navigable  creek,  and 
must  be  suppoeea  to  abridge  the  rightsof  thow 
who  have  been  accustomed  to  use  it.  But  thi( 
ubridement,  unless  It  comes  in  conflict  with  the 
Consutution  or  a  law  of  the  United  States,  is  an 
affair  between  the  Government  of  Delaware  and 
its  citizens,  of  which  ihls  court  can  take  no  cog- 
nizance. The  counsel  for  the  complainants  in 
error  insist  that  it  comes  In  conflict  with  the 
power  of  the  United  States  to  regulate  commerce 
with  foreign  Nstlons  and  among  the  several 
States.    If  CongTBH  had  passed  any  Act  in  ex- 


object  of  wlilch  was  to  control  state  leglsletion 
over  those  smaU  navigable  creeka,  Inio  whidi 
aial       


Act,  would  be  void.  But  Congress  has  passed 
no  such  Act.  The  repusnancy  of  the  fitw  cf 
Delaware  with  the ConslTnitlonisplaced  entire- 


ly upon  its  repugnancy  to  the  power  of  Congress 
to  regulate  commerce  wlih  foreign  Natlonsimd 
among  the  several  States,  a  power  which  has  not  ^688] 
been  so  exercised  as  to  affect  the  queation." 

The  second  case  mentioned,  that  of  Oilman 
V.  PhilaiUlphia,  is  equally  emphatic  and  decl- 
aivc.  The  complaint  there  was  by  a  citizen  of 
New  Hampshire,  who  owned  valuable  coal 
wharves  un  the  Schuylkill  River  at  Philadel- 
phia, Juat  above  Chestnut  Street  In  that  cl^. 
In  1857  the  Legislaiurc  of  the  State  authorized 
the  City  of  FhTladdphia  to  erect  a  permanent 
bridge  over  the  river  at  that  street.  The  city 
being  about  to  begin  the  stnieture,  which  waa 
to  be  without  a  draw.  Oilman  filed  ti  bill  to  pre- 
vent its  erection,  alleging  that  it  would  be  an 
unlawful  obstruction  of  the  navigation  of  the 
river,  and  on  illegal  interference  with  his  rights, 
and  a  pnbliCJiuiBance,  producing  to  him  special 
damage;  and  that  It  was  not  competent  for  the 
LcglsSiturc  of  Pennsylvania  to  sanction  such  a 
structure;  and  he  claimed  that  he  was  entitled 
to  be  protected  by  an  Injunction  to  Etsy  the 
progress  of  the  work,  and  (0  a  decree  of  abaCe- 
ment,  if  it  should  be  proceeded  with  to  com- 
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.water,  and  navigable  to  the  wharves  of  the  gocd- 
plainant  for  venels  drawing  from  eighteen  to 
twenty  feet  of  water,  and  lEst  for  many  yenra 
commerce  to  them  had  been  carried  on  In  all 
kinds  of  vessels.  The  bridge,  which  waa  to  be 
constructed  below  them,  was  to  be  only  thirty 
feet  high;  hence  would  not  permit  the  passage 
of  vessels  with  mans.  The  city  Justlfled  ita 
proposed  action  by  the  Act  of  the  Legislature, 
alleging  that  the  bridpe  wss  a  necessity  for  pub- 
lic convenience,  a  large  population  residing  or 
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both  aide*  of  tie  river.  The  circuit  court  dis- 
missed the  Ull,  SDd  this  court  affirmed  tbe  de- 
cree, holding  that  u  the  river  was  wholl  v  wlih< 
ia  ber  limits,  the  State  had  Dot  exceeded  the 
bounds  of  her  authority  and  that,  until  the  dor- 
mant power  of  the  Constitution  was  awakened 
and  niade  effective  by  apprapriate  legislHtlon, 
the  reserved  power  ol  the  Btat«  was  plenair, 
and  its  exercise  in  good  faith  could  not  be  maa< 
the  subject  of  review  bvthe  court.  In  its  opin- 
ion, after  obscTving  "That  it  must  not  be  for- 
gotten that  bridges,  which  are  connecting  puts 
of  turnpikes,  streets  and  railroads,  are  means  of 
commercial  transportation  aa  well  u  navlgsble 
waten,  and  that  the  commerce  which  passed 
over  a  bridge  may  be  much  greater  than  would 
ever  be  tranBported  on  the  water  obstructed," 
[8863  the  court  said,  speaking  by  Mr.  Jiitttee  Bwayne: 
"  It  is  for  (he  municipal  power  to  weigh  the 
consideratlonB  which  belong  to  the  subject  and 
to  decide  which  shall  be  prrferred,  and  how  fai 
cither  shall  be  made  subservient  to  the  other. 
The  States  have  always  exercised  this  power, 
and  from  the  nature  and  objects  of  the  two  sys- 
tems of  government,  they  must  always  con- 
tinue to  exercise  it,  subject,  however,  in  all 
cases,  to  the  paramount  authority  of  Congress, 
whenever  the  power  of  the  Slate  shall  tie  ex- 
erted within  the  sphere  of  the  commercial  pow- 
er which  belongs  to  the  Nation."  S  Wall,,  729 
[70  U.  S..XVni.,  100]. 

These  decisions  have  been  cited,  approved 
«nd  followed  In  many  cases,  notably  in  that  of 
Flmnd  v,  Turek,  decided  in  1877,  W  U.  8.,  458 
[XXIV.,  586].  There,  a  Statute  of  Wisconsin 
authoriied  the  erection  of  one  or  more  dams 
across  the  Chippewa  River,  which  was  a  small 
navigable  stream  lying  wholly  within  the  lim- 
its of  the  State,  hut  emptying  its  waters  into 
the  Mississippi;  and  also  the  buildine  and  main- 
tninlng  of  booms  on  the  river  with  sutBclent 
piers  to  stop  and  hold  floating  logs.  The  dams 
and  booms  were  to  be  so  built  as  not  to  obstruct 
the  running  of  lumber  rafla  on  the  river.  Cer- 
tain parties  were  damaged  by  delay  In  a  lum- 
ber raft  and  from  its  breaking,  caused  by  the 
obstructions  in  the  river;  and  tocir  assignees  in 
bankruptcy  brought  aa  action  against  those  who 
had  placed  the  oMtructiona  there  and  recovered. 
The  case  being  brought  here,  this  court  was 
of  opinion  that  the  somewhat  confused  In- 
structions of  the  circuit  court  must  have  led 
the  Jun/  to  understand,  that  If  the  structures  of 
the  defendant  were  a  material  obstruction  to 
the  general  navigation  of  the  river,  the  statute 
of  the  State  afforded  no  defense,  although  the 
structures  were  built  in  strict  conformity  with 
Its  provisions.  The  circuit  court  evidently  act- 
ed upon  the  theory  that  the  State  possessed  no 
power  to  Daes  the  statute  because  of  its  sup- 
posed connict  with  the  commercial  power  of 
OoDgress.  Thii  cotM  tbt»  constniing  the  in- 
MnictloDs  of  that  court,  held  that  they  were  er- 
roneous, that  tlie  case  waa  within  the  decisions 
of  7^  ^adOfril  Ovtk  One  and  Oilman  v. 
J'kilaMpAia,  ■J>d  that  It  was  competent  for  the 
Legislature  of  the  State  to  impose  such  regu- 
lations and  limltatloDB  npon  the  erection  of  ob- 
stnictioaB  like  dams  and  booms  In  navlgaMe 
.g-y,  Streams  wholly  within  its  limits,  as  might  best 
IOB7.  Accommodate  the  Inlereats  of  all  concerned,  un- 
til Conrreas  should  interfere  and  by  appropri- 
ate l^iaUtlon  conbiri  the  matter. 


The  doctrine  declared  in  these  several  deds- 
lona  is  in  accordance  with  the  more  general  doc- 
trine now  flrmlv  estabUsbed,  that  the  commer- 
cial power  of  Congiess  is  exdoaive  of  state  au- 
thoritv  only  when  the  subjects  upon  which  it  Is 
exercued  are  national  In  their  ebaracter.  and 
admit  and  require  uniformity  of  regnlaliwi  af- 
fecting alike  all  the  States.  Upon  auch  subjects 
only  that  authority  can  act  which  can  speak  for 
the  whole  country.  Its  non-action  Is,  tbereforc, 
a  declaration  that  they  shall  remain  free  from 
all  rwilatlon.  Wetton  v.  Mo.,  SI  D.  S.,  273 
[XXni.,847];  HmdiWDnT.  Jfatwre/A:  F., 
«  Id.,  260  [XXni.,  548];  MeOOe  Ob.  v.  JTim- 


which  the  power  may  be  ezerciaed  are  local  In 
their  nature  or  operation,  or  constitute  mere 
aids  to  commerce,  the  authority  of  the  State 
may  be  exerted  for  their  n^r^l^on  and  man- 
agement until  Congnaa  interferes  and  anper- 
sedea  it.  Aa  said  m  Cfuntu  of  Mobile  v.  Kim- 
ball: "The  uniformity  of  commerdal  regula- 
tions, which  the  grant  to  Congress  waa  deaisneil 
to  secure  agalnat  conflicting  state  provisoes, 
was  necessarily  intended  only  for  cases  where- 
such  uniformity  Is  practicable.  Where  from 
nature  of  the  subject  or  the  sphere  of  Its 
operation,  the  case  Is  local  and  limited,  special 
regulations,  adapted  to  the  Immediate  locality, 
could  only  have  been  contamplaled.  State  ac- 
tion upon  such  subjects  can  conatitute  no  in- 
terference with  the  commercia]  power  of  Cod- 
gresd,  for  when  that  acts,  the  atala  anthoritr 
IS  superseded.  Inaction  of  CongreBS  upon  these 
subjects  of  a  local  nature,  or  operation,  unlike 
its  loaetion  upon  mattereaffectUKall  the  States 
and  requiring  uniformity  of  regulation,  is  not 
to  be  taken  as  a  declaration  that  nothing  shall 
be  done  In  respect  to  them,  but  ia  rather  to  be 
.  led  a  declaration  that  for  the  time  betne 
and  until  it  seesflt  toacttheymayberMulated 
by  State  authority."     103  if.  S..  6»  [XXVL. 

Bridges  xiver  navigable  streams,  which  are 
enth«ly  within  the  limits  of  a  State,  ore  of  the 
latter  class.  The  local  authority  can  better  ap- 
preciate their  necessity,  and  can  better  direct 
the  manner  In  which  they  shall  be  -used  and 
regulated  than  a  government  at  a  distance.  It  r, 
is,  therefore,  a  matter  of  good  sense  and  prac- 
tical wisdom  to  leave  their  control  and  man- 
agement with  the  Stales,  Congress  having  the 
power  at  all  times  to  interfere  and  superaede 
their  authority  whenev^  they  act  arbltlarilj 

id  to  the  Injury  of  commerce. 

It  Is,  however,  contended  here  that  Cangreaa 
has  interfered,  and  by  its  legislation  expressed 
its  opinion  aa  to  the  navigation  of  Chlcuo 
River  and  Its  branches;  that  it  has  done  M  %j 
Acts  recognising  the  Ordinance  of  1737,  and 


The  Ordhiance  of  17B7,  for  the  government 
of  the  TerritOTT  of  the  United  States  Dorthweat 
of  the  Ohio  Fuver,  contained  hi  Its  4tb  article 
a  clause  declarintr  that,  "  The  navlgatde  walere 
leading  into  the  HiBeisaln>l  and  8t  Lawrence, 
and  the  carTTing  placea  between  them,  shall  be 
common  highways  and  forever  free,  as  well  to 
the  Inhabitants  of  the  said  Terrltoiy  as  to  Ibe 
citizens  kA  the  United  Btalee  and  ttwae  ot  any 
odMr  States  that  maj  be  odmlticd  Into  tha 
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Confederacy,  without  aoj  tax,  impost  or  duty 
therefor." 

The  Ordtnance  was  passed  July  13, 1787,  one 
year  (md  nearly  eight  moDtlia  before  the  Con- 
stitutioD  took  effect;  snd,  although  it  appears 
to  have  been  treated  afterwards  oa  in  force  in 
the  Terriloiy  except  as  modified  by  Congress; 
«nd  by  the  Act  of  ilay  7.  1800  [2  Slat  at  L., 
58],  creating  the  Territoiy  of  Indiana,  and  by 
Ihe  Act  of  Februarys.  18(W  [2  Stat,  at L-,  514], 
creating  the  Tenitoiy  of  Illinois,  the  rights  and 
privileges  grauted  bv  the  Ordinance  are  express- 
ly secured  to  the  Inhabitasta  of  those  Territo- 
ncs;  and  although  the  Act  of  April  18,  1813 
[3  Stat,  at  L.,42S],  enabling  the  people  of  II- 
Imois  Territory  to  form  a  Constitution  and 
State  Qorenunent,  and  Ibe  Act  of  August  26 
following,  admittiug  the  Stale  into  the  llaion, 
refer  to  the  principles  of  the  Ordinance  accord- 
ing to  nhich  the  Constitution  was  to  be  formed, 
its  provisions  could  not  control  the  authority 
— -•  powers  of  the  State  after  her  admission. 


„  t  whIUt   in  a  territoriBl   condition, 

whether  from  the  Ordinance  of  1 7B7  or  the  leg- 
islation of  Congress,  it  ceased  to  have  any  opera- 
tive force,  except  as  voluntarily  adopted  by  her 
after  she  became  a  Stale  of  the  Union.  On  her 
ftdmisalon,  she  at  once  became  entitled  to  and 
I  posseased  of  all  the  rights  of  doniinion  and 
sovenigDty  which  belonged  to  the  original 
StMes.  She  was  admitted  and  could  be  admit- 
ted only  on  tbe  same  footiar  with  them.  The 
langu^e  of  the  Act  of  admission  Is  "on  an 
equal  looting  nlth  the  original  States  t'n  allre- 
4peeU  tohatenar."  S  Stat,  at  L.,  536.  Equality 
of  constitutional  right  and  power  is  the  condi- 
tioD  of  sUtheStntesof  tbe  Union,  old  and  new. 
Illinois,  therefore,  as  wu  well  observed  by 
counsel,  could  afterwards  exercise  tbe  same 
power  over  rivers  within  her  limits  that  Dela- 
ware exercised  over  Blackbird  Creek,and  Peno- 
srlTanla  over  tbe  Schuylkill  River.  FtiOard  v. 
Awan,  8How.,2iaj  Parmoli  v.  FintMumei- 
Mfi^,  3  How.,  589;  Stradtr  v.  Graham.  10 
How.,  82. 

But,  aside  from  these  considerations,  we  do 
not  see  that  the  clause  of  the  Ordinance  upon 
which  reliance  Is  placed  materiidly  aflecia  the 
question  before  ua.  That  clause  contains  two 
pTOTitians;  one.  that  the  navigable  waters  lead- 
ing into  the  His.sis!<ippi  and  the  St.  Lawteoce 
shall  be  common  highways  to  the  inliabitanla, 
and  the  other,  that  they  s'hall  be  forever  free  to 
them  without  nny  tax.  impost  or  duty  therefor. 
The  navigation  of  tbe  IltiDois  River  is  free,  so 
far  as  we  areinformed,  from  any  tax,  Impostor 
duty,  and  its  character  as  a  common  highway 
i*  not  affected  b^  the  fact  that  it  is  crossed  by 
bridges.  All  lughwaya,  whether  by  land  or 
'Water,  are  subject  to  such  crossings  as  the  pub- 
lic seceseltiDS  and  convenience  may  require:  and 
their  character  as  such  is  not  changed,  if  the 
<*Oirings  are  allowed  under  reasonable  condi- 
tions, and  not  so  as  to  needlessly  obstruct  the 
use  of  the  highways.  In  the  sense  In  which  the 
temu  are  used  by  Dublicists  and  statesmen,  free 
navigation  is  conAstent  with  fenies  and  bridges 
■cnMB  a  river  for  the  transit  of  persons  and 
merchandise  as  the  necessities  and  convenience 
rfihe community  may  require.  In  Paimer  v. 
Oomn,c>fOujfa}uiga  Cb.,wehaveacaaeliipoint 


Tbdr  application  was  mndc  to  the  Circuit  Court 
of  the  United  IStali.-3  in  Ohio  for  an  injunction 
to  restrain  the  erection  of  a  drawbridge  over  a 
river  in  that  State,  on  the  ground  that  it  would 
obstruct  the  navigation  of  the  stream  and  injure 
the  proper^  of  the  plaintiff.  The  applicsl':  <n 
was  founded  on  the  provision  of  the  4tb  article 
of  the  Ordinance  mentioned.  The  court.which 
was  presided  over  by  Mr.  JvtUce  McLean,  then 
having  a  sent  on  this  bench,  refused  the  injunc-  rggo) 
tiou,  observing  that,  "  This  provision  docs  not 
prevent  a  State  from  improvmg  the  navigable- 
ness of  these  waters,  by  removing  obstructions, 
or  by  dams  and  locks,  so  Increanng  the  depth 
of  the  water  as  to  extend  the  line  of  navigation. 
Nor  does  Ihe  Ordinance  prohibit  the  construc- 
tion of  anv  work  on  the  river  which  the  Stale 
may  consi'der  important  to  commercial  Inter- 
course. A  dam  may  be  thrown  over  the  river, 
provided  a  lock  is  so  constructfd  as  to  permit 
boats  t(>  pass  with  lillle  or  no  delay,  and  with- 
out charge,  A  temporary  delay ,  such  as  passing 
a  lock,  could  not  be  considered  as  an  ooatruc- 
tion  prohibited  by  the  Ordinance."  And  again; 
"A  drawbridge  acrossa  navigable  water  Is  not 
an  obstruction.  As  this  would  not  be  a  work 
connected  with  the  navigation  of  the  river,  no 
toll,  it  is  supposed,  could  be  charged  for  the 
passage  of  boats.  But  the  obstruction  would  be 
only  momentary,  to  raise  the  draw;  and  as  such 
a  work  may  be  very  important  in  a  general  In- 
tercourse of  a  community,  no  doubt  is  enter- 
tained as  to  tbe  power  of  the  State  lo  make  the 
bridge."  8  McLean,  226.  The  same  ohserva- 
tions  mav  be  made  of  the  subsequent  legislatbn 
of  Congress  declaring  that  navigable  rivers  with- 
in tbe  Territories  of  tbe  United  SUtes  shall  be 
deemed  public  highway!.  1  Stat,  at  L.,  468, 
sec.  9:  2  6lal.  at  L.,  270,  sec.  6. 

As  to  the  appropriations  by  Congress;  no 
money  has  been  expended  on  the  improvement 
of  the  Chicatjo  River  above  the  first  bridge  from 
the  lake,  known  as  Rush  Street  Bridge.  No 
bridge,  therefore,  interferes  with  the  navigation 
of  any  portion  of  the  river  which  has  been  thus 
Improved.     But,  If  It  were  otherwise,  it  is  not 

eerceived  bow  the  improvement  of  the  naviga- 
ility  of  the  stream  can  affect  theordinary  means 
of  crossing  it  by  ferries  and  bridges.  The  fre« 
navigation  of  a  stream  does  not  require  an  aban- 
donment of  those  means.  To  renaer  tbe  action 
of  the  State  invalid  in  constructing  or  authoriz- 
ing the  construction  of  bridges  over  one  of  Its 
navigable  streams,  the  General  Glovemment 
must  directly  Interfere  so  as  to  supersede  Its 
authority  and  annul  what  it  has  done  in  the 

It  appears  from  the  testimony  in  the  record 
that  toe  money  appropriated  by  Congress  has 
been  expended  almost  excluaiveW  upon  what  is  [Ml 
known  as  the  outer  harbor  of  Cnicago,  a  port 
of thclakesurroundedbybreakwaters.  Thefact 
that  formerly  a  light-house  was  erected  where 
now  Rush  BIreet  Bridge  stands,  in  no  respect 
affects  the  queetion.  A  ferry  was  then  used 
there;and  before  tbe  construction  of  the  t^Mge 
the  site  as  a  light-house  was  abandoned.  The 
existing  li^tJtonae  is  below  all  the  bridna. 
Tbe  Improvements  on  the  river  above  the  iitt 
bridge  do  not  nipNaent  any  expenditure  of  Uie 
government. 

From  My  time  tftliit  earn,  wtttno  tmr  i* 
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the  ocMm  tf  Aa  eourt  Mm0  and  it*  decree  mail, 
aectrdirffftf,  be  termed  and  it  i*  m  ordered. 

Trueoopjr.    TeM:  _ 

JUBM  H.  BIcK«Dirar,  Clerk.  Bup.  Court.  U.  6. 

CIted-lOIU.  Sh  TO;1WU.  S-.aW;  mu.B.,Mie, 


BTATE  OF  LOUISIANA,  a  rel.  Johh  Elli- 
ott, NiCHoi^B  Qwrss  and  Hekrt  S. 
Walkir,  Plff.  in  Err., 

ALLEN  JTJMEL,  Auditor  of  the  State  or 
LotJiBiASA  -,  £.  A.  BUREE,  Treasurer  of 
tbe  State  of  Louibuka:  axd  the  BOARD 
OP  UQUroATION  OF  THE  STATE  OP 
LOUISIANA. 

JOHN  ELLIOTT.  NICHOLAS  GWYNN. 
AMD  HENRY  8.  WALKER.  Appt*., 

LOUIS  A.  WILTZ.  Governor;  SAMUEL 
D.  HcENERY.  Lieutenaot  Ooveroor 
ROBERT  N.  OGDEN.  Speaker  of  the 
Houaeof  Representatives;  W.  A.  BTRONQ, 
Secretarr  of  State;  ALLEN  JUMEL,  Au- 
ditor; E.  A.  BUBKE,  Treasurer;  and 
STATE  NATIONAL  BANK  OF  NEW 
ORLEANS,  Fiscal  Agent  of  the  State  of 
LomeiASA.  MEMBERS  OF  THE  BOARD 
OF  LIQUIDATION  OF  LOUISIANA. 

(Bee  B.  C.  IT  Otto.  TIl-TW.) 
AuHwrily  to  enjoin  itate  officert — mandamus — 
eoUeetion  of  fate* — aumorxtij  of  courte  over 
atUoa  of  State. 

1.  "Hw  TreaBiirer  of  ■  State  la  not  ■  truat«e  of 
iDonejv  In  tbe  Btate  TmimuT ;  tie  bolds  them  oulr 
■a  the  aveot  of  tbe  State.  If  theretsaortruat,  the 
Slate  Is  the  trustee,  and  unless  It  can  be  sued  tbe 
■ -Moaonot  be  enjoined. 

.  .-.  —  mando- 

, , of  tbe  State  to 

Form  geaeraDy  thdr  several  duties  under  a  slate 


mi* 


81  Aoonrt  cannot  asBumetbeezecutiveauUiorttr 
otaSlat^BofaraaittelateatotbeeDforoemeDt  of 
al»w,anasuper»iBether~--^-* "- ' 


snverviBe  the  oooduct  of  Hcsons  charged 
d  dutf  In  re^ieet  to  tbe  leir,  eoUecUon 

seDMiit  of  a  tax  to  par  state  trauds,  In  a 

proceadlns  In  which  the  Slate,  as  a  Slate,  la  not  and 
oannot  be  made  a  paitr . 

4.  Courlaoanno^  when  a  Slate  oannot  be  suedMt 
up  Juilidletlan  orer  the  oOoen  In  charge  of  the 
pubUe  moners,  so  as  to  control  tbem  as  airaliiBt  tbe 
poUtloa]  j<i*er  in  their  admlnlatraUon  of  the  Bn- 

ArgVfed  Apr.  J   .      ,      . 

(t>  JIfo  printed  oral  argmnenU  Oct,  Ii 
Decided  Mar.  5.  18SS. 


APPEAL  from  the  Circuit  Court  of  ttie  United 
States  for  the  Eaiteni  District  of  Louisiana. 
The  first  of  theec  cases,  No.  020,  arose  upon 
a  petition  Died  in  the  Third  DtsRict  Court, 
Fariab  of  Orieans.  Loulilans,  Jan.  36. 1680.  by 
Uw  plalatlfli  in  error,  as  relators,  agalnat  the 


defendants  in  error,  holding  various  Male  (rfBca* 
and  constituting  the  Boara  of  LiquldalioQ,  for 
a  mandamn*  requiring  them  to  appropriate  cer- 
tain funds  on  hand.amouniiiig  to  some  iSOO.OOO. 
to  the  payment  of  the  uiterest  due  and 

upon  the  consolidated  bonds  of  the  E __ 

Louisiana,  and  to  collect  certain  laxea  and  sp- 
pW  the  proceeds  on  the  interest  and  principal 
ot'^sald  bonds. 

The  cause  was  subeequently  removed  into 
the  court  below  on  a  petition  cf  the  relators. 

Upon  tlie  Bnal  heanng.the  court  below  found 
for  Uie  defendants  and  entered  a  judgment  dis- 
mlsaing  the  petition;  whereupon,  the  relnloTS- 
sued  out  this  writ  of  error. 

In  the  second  case.  No.  SSO.the  bill  was  filed 
in  the  court  below  Jan.  IG,  ISBO.bj  the  said  re- 
lators, against  the  same  defendsnts,  for  an  ic- 
i unction  to  prevent  the  diversion  of  said  funds 
rom  the  payment  of  the  Interest  on  said  lionds. 

Upon  the  final  bearinK,the  court  below  found 
for  the  defendants,  and  entered  a  decree  dis- 
missing the  bill;  whereupon,  the  compiainauis 
appealed  to  this  courL 

The  history  and  facts  of  tbe  case  fully  appear 
In  the  opinion  of  tlie  court. 

These  ca.ses  were  argued  with  the  cases  of  K. 
H.  V.  La.  and  N.  Y.  v.  La.  See  tbe  report  of 
those  cases  poil,  for  a  further  statement  of  the 
facts  involved  and  an  abstract  of  portions  of 
the  elabotste  argument  of  counsel. 

Mtttn.  Wheeler  H.  Peekban  and 
George  8.  JjmxKj,  for  plaintiffs  in  error 
and  appellants. 

Maen.  JahnA.C«aapbelIaod^.  C.  Egan, 
Atlff-Oen,  of  Loaieiaita,  for  defendants  in  error 
and  appellees. 

Mr.  C!'itfJu$tiee  W^te  delivered  the  opin- 
ion of  the  court: 

The  Legislature  of  Ix>uisiana.  at  its  session 
of  1874.  by  anActknownasActNo.  8  of  1874, 
provided  for  an  Issue  of  bonds,  to  be  deaignaled 
-  -  consolidated  bonds  of  llie  Stale,  for  the  pur- 


pose of  consolidaliogond  reducing  the  floating 
and  bonded  debt.  The  bonds  were  to  be  pr — 
ble  to  the  bearer  forlv  years  from  Jan.  1,  If 


bepava- 
1, 18M. 


and  bear  interest  at  the  rale  of  seven  per  cent 
per  annum,  payable  on  the  first  day  of  July  and 
tbe  first  day  of  January  in  each  year.  Tho 
amount  was  not  to  exceed  in  the  aggregate 
110.000,000.  Tbe  Governor,  LIeutenant<JoT- 
emor,  Auditor,  Treasurer,  Secretary  of  State, 
Speaker  of  the  House  of  RepresentauTes,  and  a 
peraon  to  be  elected  by  these  officers  as  a  fiscal 

Sent  of  theState.weie  created  a  Board  of  Liq- 
dation.  with  power  to  Issue  the  bonda  and 
exchange  them  for  all  valid  outstaodlng  bonds 
and  certain  valid  warrants  on  the  Treanuy,  at 
theraleof  sixty  cents  in  thenew  bonds  for  one 
dollar  of  old  bonds  and  warrants.  Tbe  bonds 
were  to  be  signed  by  the  Governor,  Auditor 
and  Secielary  of  State,  and  the  coupons  by  the 
Auditor  and  Treasurer. 

Section  7  ot  the  Act  is  ss  follows; 

"That  a  tax  of  live  and  a  haU  mills  on  the  dol- 
lar of  the  assessed  value  of  all  real  and  p 


knd  persons 
propertT  In  tbe  State  is  hereby  annual^  levied 
and  sbsll  be  collected  for  tbe  purpose  of  pe/inf 
the  interest  and  principal  of  the  consoliaaled 


bonds  herein  auttiorized.  and  the  revenue  de- 
rived therefrom  is  hereby  set  apart  an" 
priated  to  that  purpose,  uid  noother.  j 
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ft  absll  be  deemed  a  felony  for  tne  fiacal  • 

oi  tnj  officer  of  the  State  or  Board  of  Liqi 

ton  to  divert  tbe  said  fund  from  Its  kglbmate 
channd  aa  ttrovided,  and  upon  comlcUoii  tbe 
Mid  party  ituM  be  liable  to  impriaoBmeiit  for 
not  more  Hum  ten  yean  nor  leaa  tban  two,  at 
thediscretionidttieoourL  If  tbere  Bball,  dur- 
ing any  year,  be  a  surplus  aibiog  from  said  tax 
after  paying  all  iDlenttfalUng  due  In  tliatyear, 
nich  BurphiB  ahall  be  used  for  the  purchase  and 
retirement  of  bonds  authorized  by  this  Act,  said 
purcbsBes  to  be  nude  by  the  said  Boatd  of  Llqui- 
datlon,  from  the  lowest  offers,  afterdue  notice: 
ProviiHd,  That  the  total  tax  for  interest  and  all 
other  Male  purpoeet,  except  the  support  of  pub- 
lic achoota,  shall  nerer  hereafter  exceed  twelve 
and  a  half  mills  on  the  dollar.  The  inteieat  tax 
aforeaaid  diall  be  a  contEnuiag  nnniial  tax  until 
the  >aid  coDBoll^ted  bonds  shall  be  paid  or  re- 
deemed, prioclpal  and  inlereet;  andtheaaidap- 
pn^iriatlon  shul  be  a  conttnuing  annual  appro- 
pri^lon  during  the  same  period;  and  this  lev^ 
and  appropriation  ahall  authorise  and  make  it 
the  duty  cu  the  Auditor  and  Treasurer,  and  tbe 
■aid  Ba«rd,  reapectlTely.  to  collect  wld  tax  an- 
nually, and  pay  said  Interest  and  redeem  said 
bonds  until  uie  sameshall  be  fully  diachiLrged." 
I  By  other  section*  it  was  promed  that  any 
judge,  tax  collector,  or  any  other  officer  of  the 
State  obatructing  the  execution  of  tbe  Act  or 
any  part  of  it,  (s  failing  to  perform  his  official 
di^,  flhall  be  deemed-guilty  of  a  miademesn- 
or,  ai)d  on  conviction  thereof  punished;  that 
each  {Hovislon  of  tbe  Act  should  be.  and  was 
declared  to  be,  s  contract  between  the  State  of 
Louisiana  and  each  and  every  holder  of  such 
conaolidated  bonds;  that  the  tax  collectors 
should  not  pay  over  any  moneys  collected  by 
them  to  any  crthei  person  than  the  Btate  Treas- 
urer, iu)dtbatnocourt,or]udgethereof,should 
have  power  to  enjoin  the  pavment  of  principal 
nr  inteieat  of  an/  of  the  bonds,  or  the  collection 
of  the  special  lax  therefor. 

Immediately  after  the  passage  of  this  Act  the 
State  adopted  an  uneodment  to  its  Constitution, 
as  follows: 

"Tbe  issue  of  conacdtdated  bonds  authorized 
by  the  General  Assembly  of  the  Scale,  at  iu  reg- 
ular session  in  the  year  1874,  is  hereby  declared 
to  create  a  valid  contract  betweu  the  Stale  and 
each  and  every  bolder  of  said  bonds,  which  the 
State  shall  by  no  meana  and  In  nowise  impair. 
Tbe  sold  bonds  ahall  be  a  valid  obligation  of  tbe 
State  in  favor  of  any  holder  thereof,  and  no 
court  shall  enjoin  the  payment  of  the  principal 
otinterest  thereof  or  the  levy  and  collection  of 
the  tax  therefor;  to  secure  such  levy,  collec- 
tioo  and  payment,  the  Judicial  power  shall  be 
exercised  when  necessary.  The  tax  requii-ed 
for  the  payment  of  the  principal  and  interest  of 
said  boDds  aludl  be  Bseessed  and  collected,  each 
and  every  yeor,  until  the  bonds  dtall  be  ptdd, 
principal  and  intereat,  and  the  proceeds  shall  be 
paid  by  the  Treasurer  of  the  Stale  to  the  hoU- 
cn  of  said  bonds,  as  the  principal  and  intereat 
of  the  same  shall  fall  due,  and  no  further  legis- 
lation or  appropiiuiJon  shall  be  requisite  for  tbe 
said  assessment  and  collection,  and  for  such 
payment  from  the  Treasury," 

Under  this  authority,  consolidated  bonds  to 
the  amount  of  about  $18,000,000  were  Issued. 
John  Elliott.  Nicholas  Owyiin  and  Henry  S. 
Walker  are  lb"  holden  and  bearers  oi:  Oiese 
aeelTOiTO. 


booda  totheamonntof  (S0;000,  and  of  unpaid 
coupons  due  January  1,  1880,  to  the  amount  of 
$78,000.  The  bonds,  in  accordance  with  the 
requlrementsof  the  Act  under  which  they  were 
issued  are  signed  bv  the  Qovemor,  Auditor  and 
Secretary  of  Slate,  and  tbe  coupons  by  the  Au  [TIS] 
ditor  and  Treasurer. 

On  the  flratday  of  January,  1880,  anew  Con- 
alltutitxi  of  Louisiana  went  into  effect.    A  por- 
tion of  that  Constitution,  called  the  "Debt  Or- 
dinance,"  is  in  these  woids: 
■•SUaeDat. 

An.  1.  Be  it  ordaintd,  by  tU  ptojie  of  tht 
State  of  Lovmana,  I'neenenUJpnaMMnMstf,  That 
tbe  interest  to  be  paldon  the  consolidated  bonds 
of  the  State  of  Louisiana  be  and  is  hereby  fixed 
at  two  per  cent  per  annum  for  five  years  from 
the  first  day  of  January,  1880;  three  per  cent  per 
annum  for  fifteen  years;  and  four  per  cent  per 
annum  thereafter,  payable  semi-annually;  ai^ 
there  shall  be  levied  an  annual  tax  suffldent  for 
the  foil  payment  of  said  interest,  not  exceeding 
three  mills,  the  limit  of  all  State  tax  being  hen- 
by  fixed  at  ail  mills;  Provideil,  TheholdeiBOf 
consolidated  bonds  may,  at  their  option,demand 
in  exchange  for  (be  bonds  held  by  them,  bonds 
of  the  denomuiatlon  of  $5,  |100,  |CO0,  $1,000, 
to  be  issued  at  the  rate  of  seventv-flve  cents  on 
the  dollar,  of  bonds  held  and  to  oe  surrendered 
by  such  holders;  the  said  new  issue  to  bear  in- 
terest at  the  rate  of  four  per  cent  per  annum, 
payable  aeml-annually. 

Art.  3.  The  hotdera  of  consolidated  bonds 
may  at  any  lime  present  Uieir  bonib  to  the 
Trrasurer  of  tbe  State  or  to  an  agent  to  be  ap- 
pointed by  the  Oovemor,  one  in  the  City  of 
New  York  and  the  other  in  the  City  of  London, 
and  the  said  Treasurer  or  agent,  aa  the  case  may 
be,  ahall  indorse  or  stamp  thereon  the  words, 
interest  reduced  to  two  per  cent  per  annum  for 
five  years  from  January  1,  1880,  three  per  cent 
m  for  fifteen  years,  and  four  per  cent 

m  thereafter;  Protrided,  The  holderor 

holders  of  said  bonds  may  apply -to  the  Trea*- 
urcT  for  an  exchange  of  bonda,  as  provided  in 
tbe  preceding  articte. 

Art.  8.  Be  it  fuHIitr  ordained.  That  the  cour 
pon  of  said  conaolidated  bonds  falliog  due  tbe 
11  rat  day  of  January,  1880,  be  and  the  some  is 
hereby  remitted,  and  any  intereat  taxes  collect- 
ed to  meet  said  coupon  ore  hereby  transferred 
to  defray  the  expenses  of  the  Slate  Oovem- 

Anicle  200  of  the  same  Constitution  provides 
that  ' '  The  slate  tax  on  all  property  for  all  pur- 
poses whatever,  inciudioK  exi>enses  of  govern- 
ment, schools,  levees  and  intavst,  shall  not  ex- 
ceed in  any  one  year  six  mills  on  the  dollar  cf 

I  aaseaaed  valuation." 

Elliott,  Gwynn  and  Walker  demanded  of  the  ri*i  a] 
proper  state  officers  payment  of  their  coupons  ^ 
which  fell  due  January  1, 1880  ;  but  such  pay- 
ment was  refused,  the  Auditor  and  Treasurer 
stating '  'That  they  could  not  comply  with  the  re- 
quest mode  of  them, owing  to  the  prohibition  con- 
tained in  article  3,  state  debt  ordinnnce  of  tbe 
Conslitiition  of  the  State  of  Louisiana,  adopted 
28d  July,  18T9,  and  recently  promulgated.'^ 

AU  the  Uxea  allowed  by  the  new  Constitu- 
tion have  been  levied  for  the  year  1880.  but  ao 
proceedings  hnve  been  token  to  levy  and  collect 
tb'>  Uvu  and  n  half  mill  tax  under  tbe  Act  of 
1674.  About  $800,000  is  in  the  Tressniy  of  tha 
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State,  collected  under  the  levj  fmpoeed  bj  the 
Act  of  1674  to  mt^  the  coupons  falling  due 
JviuaiT,  1880;  but  the  TreamrerTefuaea  to«p- 
jdj  it  to  the  pajment  of  the  coupons,  and  claims 
to  hold  It  onlj>  for  the  pnrpoees  to  which  It  waa 
to  be  appropriated  by  tiie  terms  of  the  new  Con- 
adtutloa  Tbere  are  also  taxes  levied  for  former 
Tears  under  the  Act  of  1874,  which  remain  un- 
cotlectrd,  and  which  are  subtect  to  future  col- 
lection and  paTmeut  Into  the  Treasur;  under  the 
(^ration  of  iJie  collection  laws. 

In  this  condition  of  things,  Ihe  appellants,  El- 
liott, Gw;nn  aiidWalker,on  the  16tli  of  January, 
1880,  coiusenced  a  suit  in  equity  in  the  Circuit 
Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Louldaoa,  against  the  several  officers  of 


dered,  adjudged  and  decreed  that  the  Act  No.  S, 
of  1874  "Bo  far  as  your  orator's  interests  herein 
above  declared  are  concerned,  was  all  the  time 
trotn  its  pawage,  has  been  and,  at  the  time  of 
Uie  rendition  of  the  decree  herein  prayed  for,  is 
D  valid  and  subsistin;;  law  of  the  Stale  of  Loui- 
alana;  that  the  Act  foresaid,  I  be  constitutional 
amendment  of  18T4,  and  the  several  bonds  and 
coupons  of  interest,  held  and  owned  by  your 
orators  as  aforesaid,  Eeparotely  end  together, 
constituted, were  and  are,  good,  valid,  subsisting 
and  binding  contracts  between  the  State  afore- 
said and  the  bearers  and  liolders  of  the  consoli- 
dated bonds  and  coupons,  (he  obligation  of 
which  contract  cannot  be  lawfully  or  consiiiu- 
donally  impaired;  and  that,  under  and  by  virt- 
ue of  such  contract,  your  orators  were  and  are 
entitled  to  take  and  enjoy  all  the  rights,  privi- 
leses,  taxes  and  moneys,  particularly  set  foilh 
and  mentioned  in  Act  ?4o.  8,  and  tbe  conslltu- 
[TIT]  tional  amendment  of  1874,  aforesaid;  that  so 
much  of  the  aforesaid  Constitution  of  1879  as 
alters,  varies,  modifies  or  changes,  or  assumes, 
purports  or  attempts  to  alter,  vaiy,  modify  or 
chance  the  proviBions  of  tbe  said  Act  of  1874 
and  the  conslitutional  amendment  of  that  year, 
especially  nniclc  208  of  tbe  Constitution  of  the 
Tear  1879,  and  that  portion  of  such  Constitution 
^own  and  distlngulBhed  as  the  Ordinance  on 
'  state  debt."  do  impairlbeobligationof  the  con- 
tract herein  above  referred  to:  that  tbe  said 
pans  and  portions  of  such  Constitution  are, 
therefore,  violative  of  the  Constitution  of  the 
United  States,  and  are  absolutely  null  and  void 
and  vrithout  the  slighteKl  force  or  effect  what- 
ever acainst  complainants;  and  afford  and  offer 
no  au&ority  or  warrant  for  the  defendants,  or 
anv  one  or  more  of  them,  to  moke  such  dispo- 
sition or  application  of  any  port  or  portion  of 
the  aforesaid  taxes,  and  tbe  proceeds  thereof, 
collected  and  to  be  collected,  as  to  enable  the 
State,  therewith,  to  defray  the  expenses  of  the 
State  Government,  or  to  accomplish  any  pur- 
pOM  or  purposes  other  than  those  prescribed  in 
the  aforesaid  Funding  Act  and  constitutional 
amendment  of  1874;  Uiat  the  defendants,  and 
each  of  them,  may  be  adjudged  and  decreed  to 
replace  and  reinstate  to  Uie  credit  of  said  inter- 
est fund  any  moneys  or  funds  that  may  have 
been  divirted  therefrom;  •  •  •  and  that  said 
defendants  and  each  and  every  one  of  tliem 
may  be  peremptorily  enjoined  and  restrained 


and  tlM  "Debt  Otdinanoe,"  and  "from  ig- 


ing 


g  the  Flmding  Act  and  constitutional 
dment  of  1874,  and  from  doing  and  caus- 
]  be  done  any  act  or  thing  whatsoever,  ob- 


ihlugw 
Btnicting,  preventing  or  impeding,  or  tending, 
directly  or  indirectly,  to  onetruct,  prevent  or 
impede,  ht  the  sli^test  degree,  the  prompt,  full 
and  complete  execution  and  enforcement  c^  the 
Act  and  conatitutional  amendment  afonsald; 
and,  finally,  that  the  said  defendants  and  each 
and  every  one  of  them  tnay  be  enjoined  and  re- 
strained to  such  other  and  further  extent,  and 
in  such  additional  way  and  manner,  u  the 
court  may  deem  ri^t  and  proper," 

On  the  i»th  of  January,  1880,  the  same  par- 
ties as  relators  filed  a  petition  in  t,  StMe  Court 
of  Louisiana  against  tbe  Auditor  and  Treaeurer 
of  State  and  the  several  members  of  the  Board 
of  Liquidation,  bdng  Lonls  A.  Wiltz,  the  Gov-  | 
emor;  Samuel  McEneir,  lieutenant-GoveriHH'i 
Allen  Jurael,  Auditor;  Eklward  A.  Burke, Treas- 
urer; William  A.  Strong,  Secretary  of  State; 
Robert  N.  Ogden.Bpeakerof  the  Hooseof  Rep- 
resentatives, and  the  State  National  Bank  of 
New  Orleans,  fiscal  agent,  for  a  mandamiu  re- 
i^uiring  them  "To  apply  and  pay  to  the  ex- 
tingui^mcDt  of  the  interest  now  due  and  pay- 
able upon  the  conEolldated  bonds  of  tbe  Slate 
of  Louisiana,  or  becoming  due  and  payable  up- 
on said  bonds,  and  to  the  redemption  and  re- 
tirement of  such  consolidated  bonds,  as  are  pro- 
vided for  and  required  by  theaforesald  ActNo. 
8  of  the  year  1874,  anr  and  all  moneys  and  pro- 
ceeds of  the  tax  levied  or  fixed  by  saJd  Act  now 
in  the  hands  or  subject  to  the  control  of  the  said 
defendants  or  either  one  of  them,  orwbicb  have 
been  in  tbe  hands  or  subject  to  the  control  of 
tbe  said  defendants  or  either  one  of  them,  or 
which  may  come  into  their  hands  or  become 
subject  to  the  control  of  either  of  them,  not  al- 
ready applied  to  the  payment  of  Interest  upon 
tbe  aforeaald  bonds,  or  to  the  redemption  and 
retirement  of  the  bonds  themi^lves,  as  provided 
for  and  required  in  and  by  said  Act  No.  8;" 
and  that  they  "Hay  furthermore  be  command- 
ed and  requited  to  proceed,  without  delay,  to 
collect  the  tax  fixed  or  levied  In  and  by  tbe 
aforesaid  Act  No.  8  of  the  year  1874,  in  the 
manner  and  to  the  extent  contemplated  by  that 


est  and  redemption  of  the  bonds  issued  under 
and  by  virtue  of  the  aforesaid  Funding  Act  No. 
8  ■  *  *  until  the  principal  and  interest  of  such 
bonds  be  fully  extinguished  and  discharged: 
and,  finally,  that  the  said  defendanta  may  sev- 
erallv  be  commanded  and  required  to  enfoice  the 
Act  herein  above  laiit  referred  to,  and  particular- 
ly to  carry  out,  perform  and  discharge  each  and 
every  one  and  all  tbe  mIniMerial  acts,  things 
and  duties  respectively  required  of  tliem  bv  the 
aforesaid  Act  No.  S.  according  to  the  full  and 
(rue  intent  and  purport  of  tiiat  Act." 

This  suit  was  afterwards  removed  into  the 
Circuit  Court  of  the  United  States  for  the  East- 
em  District  of  LoulKlana. 

Upon  final  hearing,  the  Circuit  Court  de- 
nied the  relief  prayed  for  in  each  of  the  tutta 
because,  as  stated  in  the  conclusions  of  law 
whicli  were  filed  in  connection  with  the  find- 
ings of  fact,  it  appeared  that  the  respondenta 
were  constitutional  officers  of  Ihe  State,  and 
had  no  relation  to  the  funds  collected,  or  to  be 
collected,  except  as  such  officers;  that  they  were 
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clothed  with  no  authority  and  charged  with  no 
dutj  to  cay  over  or  collect  said  funds  to  or  in 
behalf  of  toe  relators  and  complainanis,  but,  on 
the  contraiT,  by  the  organic  law  of  the  Slate 
under  wbldi  their  offices  were  created  and  ex- 
ist, the  pTOvlalons  of  which  constitute  their  aole 
mandate,  are  prohibited  from  so  doing.  For 
these  reasons  it  was  concluded  that  the  State 
was  tiie  party  wbicb,  by  its  action  in  its  origi- 
nal capacity  through  the  people,  had  rendered 
Ae  eiecutToB  of  its  contract  with  the  relators 


presented  was  poIlLical  rather  than  Judicial,  and 
could  not  be  adjudicated  without  calling  the 
State  to  the  bar  of  the  court  and  subrerting  its 
entire  financial  basis,  no  matter  iiow  unjustly 
adopted  and  ordained. 

nom  a  Judgment  and  decree  to  that  effect  a 
writ  of  error  and  appeal  were  tolcen  t«  this 

The  two  Buita  may  properly  be  considered 
together  here,  aaihey  werebelow,  because  they 
present  substaiitlally  the  same  questions. 

We  have  no  doubt  It  was  the  intention  of  the 
State  of  Louisiana  to  enter  into  a  fonnal  con- 
:t  with  each  and  every  holder  of  Ixinds  ie- 


the  dollar  of  the  m 


d  value  of  all  the  real 


and  personal  property  in  the  State  and  to  ap- 
[dy  toe  revenue,  derived  therefrom,  to  the  pay- 
ment of  the  principal  and  Interest  of  the  bonds 


and  to  no  other  purpose.  By  the  obligatii 
entered  into,  it  was  also  agreed  that  the  tax 
levied  by  the  Act  and  conllnned  by  the  Con- 
stitution should  be  a  continuing  annual  tax  un- 
til the  bonds,  principal  and  interest,  were  paid 
in  full;  that  the  appropriation  of  the  revenue 
derived  therefrom  should  be  a  continuing  an- 
nual appropriation,  and  that  no  further  au- 
thority toon  that  contained  in  the  Act  should 
be  required  to  enable  the  taxing  officers  to  levy 
and  collect  tbe  tax,  or  the  dlBbursing  ofBcers'' 


these  promises  and  these  pledges 

tracts  that  their  obligations  would  be  protected 

by  the  Constitution  of  the  United  States  against 

immlrment 

It  la  equally  manifest  that  the  object  of  tbe 
Stale  In  adoptuig  t he  "  Debt  Ordinance  "  in  18TS 
was  to  atop  the  further  levy  of  the  promised 
tax,  and  to  prevent  tbe  disbursing  officers  from 
nlng  the  revenue  from  previous  levies  to  pay 
tbe  Qitereatfalllngdue  In  January,  1880,  as  well 
as  the  principal  and  interest  maturing  there- 
after. 

The  bonda  and  coupons  which  tbe  parties  to 
these  suits  bold  have  not  been  reduced  to  Judg- 
ment, and  there  Is  no  way  in  which  the  £tate, 
in  its  capacity  as  an  organized  political  com- 
munity, can  be  brought  before  any  court  of 
tbe  State,  or  of  the  United  SMtes,  to  answer  a 
suit  in  the  name  of  these  holders  to  obtain  such 
a  Judgment.  It  waa  expressly  decided  by  the 
Supreme  Court  of  the  State  in  Stale,  fi  rel. 
Hart,  T.  Burke,  88  Lb.  Ann.,  498,  that  such  a 
suit  could  not  be  brought  in  tbe  state  courts, 
and  under  tbe  lltb  Amendment  of  the  Consti- 
See  17  Otto. 


tution  no  Slate  can  he  sued  In  the  coniti  of  tb« 
United  States  by  a  citizen  of  another  Stat«. 
Neither  waa  there,  when  the  bonds  were  issued, 
nor  is  there  now,  anv  statute  or  judicial  decisioD 
giving  the  bondholden  a  remedy  in  the  state- 
courts  or  elsewhere,  either  by  mandamiu  or  in- 
junction, against  the  State  in  its  political  Cft- 
paclty,  to  compel  It  to  do  what  it  has  agreed 
ahould  be  done  but  which  it  refuses  to  do. 

These,  tben,  ore  suits  by  creditors  at  large, 
of  the  class  provided  for  in  the  Act  of  1874,  to 
compel  tbe  officers  of  tbe  State,  by  Judicial  pro- 
cess, to  enforce  the  provlslonaofuie  Act,  wnen 
the  Slate,  by  an  amendment  to  Its  Constitution, 
has  undertaken  to  prohibit  them  from  doing  so, 
and  when  the  court,  if  it  requires  an  officer  to 
proceed,  cannot  protect  bim  with  a  judgment 
to  which  the  mate  isapartv.  The  persons  sued 
are  the  executive  officers  of  the  Stale,  and  they 
are  proceeded  aeainst  in  their  official  capacity. 
The  money  In  tnc  Treasury  is  the  property. (rf* 
the  Stale,  and  not  in  any  le^  sense  the  proper- 
ty of  the  bond  or  coupon  holders.  If  it  be  lost 
or  destroyed,  the  loss  will  fall  alone  on  the  State 
or  itsagBnta,and  the  bondholdera  will  be  entitled 
to  payment  in  full  from  other  sourcea.  True, 
the  money  was  raised  to  pay  this  jMrticular  class 
of  debts,  and  be  agreement  wositahould  not  be  rf«i] 
used  for  anyotherpurpose;  but.notwithstanding 
this,  the  Slate  hns  undertaken  to  appropriate  it 
to  defray  tbe  expenses  of  the  eovernmenL  In 
this  way  the  State  has  vlulatea  its  contract  and, 
if  it  could  be  sued,  might,  perbaiw,  be  made  to 
set  aside  its  wrongful  appropriation  of  the 
money  already  in  hand,  ana  raise  more  by  tax- 
ation, if  nccessaiy. 

That  the  Constitution  of  1879  on  its  face  takes 
away  the  powerot  the  executive  officers  lo  com- 
ply with  the  terms  of  the  Act  of  1874  cannot  be 
denied.  As  offainst  everything  but  the  outstand- 
ing bonis  and  coupons,  this  Com-lltution  Is  tbe 
fundamental  law  of  the  Slate,  and  it  isonly  in- 
valid so  far  as  It  impairs  the  obligation  of  the 
contract  on  the  faith  of  which  the  bonds  and 
coupooB  were  l^kcn  by  Iheir  respective  holdeii. 
The  question,  then,  is.whethertJic  contract  can 
be  enforced,  notwithstanding  the  Constitution, 
by  coercing  the  agents  and  instrumentalities  of 
the  State,  whose  authority  has  been  withdrawn 
in  violation  of  tbe  contract. without  havlngthe 
State  itself  iu  its  political  capacity  a  party  to 
the  proceedings. 

Tne  relief  asked  will  require  tbe  officers, 
against  whom  the  process  goes,  to  act  contra- 
ry to  the  positive  onlers  of  the  supreme  polit- 
ical power  of  the  State,  whose  creaturea  they 
ore  and  to  which  thev  arc  ultimately  responaf- 
hie  in  law  for  what  tney  do.  They  must  use 
the  public  money  in  the  Treasury  and  under 
their  official  control  tn  one  way,  when  the  su- 
preme power  has  directed  '  hem  to  use  it  in  on 
other,  and  ihey  must  raise  more  money  by  tax- 
ation when  tbe  taine  power  has  declared  ilahall 
not  be  done. 

The  parties  prosecuting  the  suits  do  not,  tn 
direct  terms,  ask  for  the  payment  of  tbe  bonds 
and  coupons  they  hold.  In  fact,  this  seems  U> 
have  been  purpMely  avoided,  for  in  the  suit  for 
nuzridimu*  the  petition  waa  amended  before  tbe 
hearing  by  striking  out  all  ihatvould  have  the 
effect  of  confining  the  command  (d  the  writ  to 
such  apayment,  and  left  the  prayer  for  an  order 
requiting  tbe  use  of  tbe  money  raised  tmder  the 
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Act  of  18T4  for  the  i«ilemptloD  and  retirement 
geuenkU;  of  bU  the  bonds  and  coupons  of  tlie 
usiie.  Id  the  miit  In  equity,  while  it  was  uked 
that  the  "Debt  Ordinance"  of  18T&  mlsht  be 
declared  invalid  u  against  the  complsiDaiita, 
tTCSlpoynient  of  the  amount  due  was  only  sought 
through  the  general  adminlsIntloD  of  the 
floancea  in  neaadaaot  with  the  provisions  of 
the  Act  of  1874.  In  ndtherof  themiiM,  waaany 
inquliy  to  be  Inatitated  in  respect  to  the  par- 
ticular bond* and  coupougheld  bv  the  pleiut- 
Iffs,  or  any  special  relief  afforded  as  to  tbero, 
AJI  that  la  HSkad  will  inui«  as  much  to  the  ben- 
efit of  the  other  hoMera  of  dmilar  obligations 
as  to  the  particular  parties  to  these  suits.  Bo 
that  the  remedy  sourtit  Implies  power  In  the 
jndlcia^  to  compel  ae  Btste  to  abide  by  and 
pertormttsctnitractsfor  the  payment  of  money, 
not  by  rendering  and  enfonnng  a  judgment  In 
the  ordlaaiT  form  of  judicial  procedure,  but  by 
•tfuming  the  control  of  the  administration  of 
the  fiscalaffalra  of  the  State  to  the  extent  that 
may  be  neceasarr  to  accomplish  the  end  in  view. 
It  Is  insisted,  noweTer,  that  the  money  In  the 
Treasury,  collected  from  the  tax  levied  for  the 
▼ear  ISTO.  constitutes  a  trust  fund  of  which  the 
lodividual  defendants  are  ex  ofUio  trustees,  and 
that  they  may  be  enjoined  as  such  trustees  from 
dlvertlDg  It  m>m  the  purposes  to  which  it  was 
pledged  under  the  contract.  The  Individual 
defeodants  are  the  several  oflBcera  of  the  State, 
who,  under  the  law,  compoae  the  Board  of 
Llquldatloii.  That  Board  is,  in  no  sense,  a  cus- 
todian of  this  fund.  Its  duty  was  to  negotiate 
the  exchange  of  the  new  bonds  for  the  old  on 
the  tenns  proposed.  It  hod  nothing  to  do  with 
levying  the  tai,  collecting  themoney  or  paying 
It  out,  further  than  by  purchasing  the  bon«£ 
with  any  surploa  there  might  be  from  time  to 
time  in  the  Treasury  over  what  was  required 
to  meet  the  interest.  The  provision  In  the  law, 
that  it  shall  be  the  duty  of  the  Auditor,  Treas- 
urer and  the  board,  reflectively,  to  collect  the 
tax,  pay  the  interest  and  tedeem  the  bonds,  evi- 
dently meuis  DO  more  than  that  the  Auditor 
«nd  Treasoiet  shall  perform  their  respective 
duties  under  the  general  laws  in  the  assessment 
and  collection  of  the  tax,  and  shall  pay  in  the 
nmiai  manner  the  Interest  and  principal  of  the 
bonds  aa  they  respectively  fall  due,  and  that 
the  Board  sluul  purchase  and  retire  the  bonds 
vrlienever  there  is  a  surplus,  that,  under  the 
law,  is  to  be  used  for  that  purpose. 

The  TroMuier  of  Btete  is  the  keeper  of  the 
Treasury,  and  In  that  way  is  the  keeper  of  thu 
money  collected  from  this  tax.  just  as  he  is  the 
keeper  of  other  public  moneys.  Thetaieswere 
\iv\-  collected  by  the  tax  collectors  and  paid  over 
"  ^to  the  state  Treasurer,  that  is  to  say.  Into  the 
slate  TreaauiT,  just  as  other  taxes  were  when 
collected.  TIw  Treosurur  Is  no  more  a  trustee 
of  these  moneys  than  he  is  of  all  other  pub- 
lic moneys.     He  holds  Qiem,  but  only 


be  sued,  the  trustee  cannot  be  enjoined.  The 
offlcers  owe  dutv  to  the  State  alone,  and  have 
no  contract  retations  with  the  bondholders. 
Tbay  can  only  act  as  the  Btate  directs  them  to 
act,  and  hold  as  the  Btate  allows  them  to  hold. 
It  was  never  agreed  that  their  relations  with 
the  bondholders  should  be  any  other  than  as 
offlcert  of  the  Stale,  ot  that  they  should  have 
MS 


any  control  over  thia  fund  except  to  keep  it  like 
other  funds  in  the  Treasury  and  pay  It  out  ac- 
cording to  law.  The;  can  be  moved  throu^ 
the  State,  but  not  the  Btate  through  them. 

In  this  connection  there  Is  much  (bat  is  io- 
Btnictive  in  Reg.  v.  Lortii  Commiuiontn  of  Ifie 
Treatury.  Law  Rep.,   7    Q.   B.,  887.     There 

for  L 


emphatic  lu  \ta  declaration  that  payment 
ought  to  be  made,  the  writ  was  refused  be- 
cause the  Lords  Commissioners  held  "The 
money  as  the  servants  of  the  Crown,  and  no 
duly  was  imposed  upon  them  as  between  them 
anti  the  persons  to  whom  the  money  was  pay- 
able." Lirrd  Chi^  Jwtiee  Cockbwn,  in  Ua 
opinion,  said,  p.  fw4:  "Though  I  quite  asiee 
that  according  to  the  apprOfmatlon  Act  tiiey 
(the  Lords  Commissioners)  were  bound  to  ap- 
ply the  money  upon  the  voucbers  being  pro- 
duced, and  had  no  authority  to  retox  these  bills, 
still  I  cannot  say  that  there  is  any  duty  which 
makes  It  incumbent  upon  them  to  do  what  I 
cannot  hesitate  to  say  tney  ought  to  have  done, 
except  as  servants  of  the  Crown;  because  in 
that  character  they  have  received  the  money, 
and  in  no  other."    And  Blackburn,  .7.,  r 


'Its« 
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upon  Her  Majesty,  to  be  discharged 
ttirouKh  her  servants,  and  you  cannot  proceed 
there^r  against  the  servants."  So,  here,  the 
oliligatloD  IS  all  on  the  State,  to  be  discharged 
through  Its  servants,  and  the  money  is  held  by  [T24] 
the  officers  proceeded  against  in  their  character 
as  servants  of  the  State,  and  no  other. 

There  is  nothing  in  any  of  the  cases  in  this 
court  that  are  relied  on  which,  to  our  minds, 
authorizes  any  such  relief  aa  is  asked.  In  0*- 
bom  V,  Bank.  9  Wheat.,  788, which  Is  the  lead- 
ing case,  and  cited  as  authority  in  all  the  others, 
the  object  was  to  prevent  money  which  had 
been  unlawfully  taken  out  of  the  bank  by  the 
officers  of  the  State  from  getting  Into  the  Treas- 
ury. The  money  was,  in  legal  effect,  stopped 
while  passing  from  the  bank  to  the  Treasu.'^. 
The  conlrollmK  facts  are  thus  stated  by  Lhi<y 
Jvttiet  Marshall  In  the  opinion,  p.  808:  "  But 
when  we  reflect  that  the  defendants.  Osbom 
and  Harper,  are  Inconi«stably  liable  for  the  full 
amount  of  the  money  taken  out  of  the  banki 
that  the  defendant,  Currie,  is  also  responsibte 
for  the  sum  received  by  him,  it  having  come  to 
his  hands  with  full  knowledge  of  the  unlawful 
means  by  which  It  was  acquired;  that  the  de- 
fendant, Sullivan,  is  also  responsible  for  the 
sum  specifically  delivered  to  him,  with  notice 
that  it  was  the  property  of  the  bank,  unless  the 
form  of  having  made  an  entry  on  the  books  of 
the  Treasury  can  countervail  ttie  fact  that  it  was. 
In  truth,  kept  untouched,  in  a  trunk,  by  Itself, 
as  a  deposit,  to  await  the  event  of  the  pending 
suit  respecting  it;  we  may  lay  it  down  as  a  prop- 
osition, safely  to  be  afflrmed,  that  all  the  de- 
fendants in  the  case  were  liable  in  an  action 
at  law  for  the  amount  of  this  decree.  If  Ibe 
original  injunction  was  properly  awarded,  for 
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Dotloe  of  that  inlunctloii,  might  be  pursued,  w 
long  Bs  It  remained  a  distinct  depoeit,  neither 
mixed  with  the  money  of  the  Treasury,  nor  put 
Into  drculHlioii.  "  ■  •  The  money  of  the 
bulk  had  been  taken,  without  suthorlty,  by 
aoce  of  tlw  defendants,  and  was  detained  by 
the  only  peraoD  who  was  not  an  original  wrong 
doer,  in  a  specific  form;  00  that  detinue  might 
have  been  maintained  for  it,  liad  it  been  In  the 
power  of  the  bank  to  prove  the  facts  which  are 
naceaaarv  to  eelablish  tbe  Identity  of  the  prop- 
erty com  for."  Under  Utis  state  of  facts,  the  or- 
der for  its  return  involved  no  question  of  power 
U>  interfere  witli  what  was  actually  In  tbe  Treas- 
ury-. The  officers  stood  In  the  place  of  a  sber- 
[715]  ill  v>ho  had  levied  an  execution  on  goods  and 
was  sued  to  lest  bis  right  lo  keep  them,  and  the 
principle  q)plied  in  the  decision  Is  thus  stated  in 
tbe  bend  noieof  the  report:  "A  court  of  equity 
will  interpose  by  injuuctlou  lo  prevent  the  trana' 
fer  of  aspeciflc  thiogwhich,  If  transferred,  will 
be  Irretrievably  lost  to  tbeowner,  such  as  nego- 
tiable Slocks  andsecuriiiee."  Thus  ttiemonev 
aeiied  was  kept  out  of  tbe  Treasury,  because  if 
it  f^  in  It  would  be  irretrievably  lost  to  the 
bank,  since  the  Blate  could  not  be  sued  to  re- 
cover it  hiaick.  No  one  pretended  that  If  the 
money  had  been  actually  paid  Into  the  Treas- 
ury, and  had  become  mixed  with  the  other 
money  there.  It  could  have  been  cot  back  fronv 
tbe  State  by  a  snit  awinst  the  olhcera.  They 
would  have  been  individually  liable  for  the  un- 
kiwful  seizure  and  conversion,  hut  the  recovery 
would  be  against  tbem  Individually  for  the 
wrongs  they  had  peraonally  done,  and  could 
have  no  effect  on  Ibe  money  which  was  held  by 
the  Stale,  Certainly  no  one  would  ever  sup- 
pose that  by  a  proceeding  against  tbe  officers 
alone,  tbev  coiud  be  held  as  trustees  for  the 
bank,  ana  required  to  set  apart  from  the 
m<»eyB  in  tlie  Treasury  an  amount  equal  lo 
that  which  had  been  improperly  put  there,  and 
bold  it  for  the  discharge  01  the  liability  which 
the  State  Incurred  by  reason  of  the  unlawful 


In  OatU-v.  Oray,  19  Wall.,  208  [88  U.  9., 
XXL,  447],  the  receiver  of  a  land-grant  rail- 
road obtained  an  Injunction  against  the  Qov- 
emor  and  Cammlasloner  of  Uie  Land-Office 
of  Texas  to  restrain  them  from  Incumbering, 
by  patents  to  others,  lands  which  had  been 
contracted  to  the  railroad  compauy.  The  legal 
title  was  in  tbe  Stale,  but  the  equitable  title  In 
tbe  company.  Tbe  specific  tracts  of  land  tn  dis- 
pute were,  bv  the  contract  which  had  been  made, 
aegrt^ted  from  the  public  domain  ud  set  apart 
for  the  company.    Tbe  case  rests  on  the 


the  title  by  granting 
othera 

la  Beard  cflAquidation-v.MeComb.ViV.  B., 
AS1[£XUL,  638],  which  arose  under  the  same 
Act  of  1874  that  we  are  now  considering,  the 
board  of  liquidation  was  enjoined,  at  lEe  In- 
alance  of  bondholders,  from  admitting  to  the 
privileges  of  tbe  compromise  proposed  b^  the 
Btat^  certain  perstms  other  iban  those  originallv 
7261  P^nfcdfor  and  on  diflereni  terms.  And  thb 
™^J  because  the  board  of  liquidation  was,  by 
^  very  terms  of  the  Inw,  charsed  with  the  duty 
of  eichanglng  the  bonds  specifically  set  apart  by 
Bee  IT  Orro.  U.  8.,  Book  27 


the  contract  for  a  particular  purpose,  and  every 
bonafde  bondholder,  by  acceptiog  the  compro- 
mise offered,  became  perBonally  interested  in  se- 
curing the  due  administralion  of  the  truBtwhlcb 
had  thus  been  committed  to  Ihe  board.  In  fact 
tbe  board  held  the  new  issue  of  bonds  in  iruat, 
and  everyone  who  gave  up  bis  old  obligations 
and  accepted  the  new  in  settlement  became  a 
benefidaiy  under  tbe  tnut  and  might  act  ao- 
cordinaly. 

In  this  case,  however,  there  is  no  such  trust. 
As  has  already  been  said,  tbe  Board  Is  charged 
with  no  duty  In  respect  to  the  taxes,  except  in 
connection  with  the  purchase  of  bonds  when- 
ever there  are  funds  which  can  be  used  Id  that 
way.  The  Auditor  and  Treasurer  are  required 
to  audit  and  pay  the  coupons  as  they  are  pre- 
sented; but  thai  does  not  make  them  trustees 
for  tbe  bondholders  of  the  money  in  the  Treas- 
ury out  of  which  the  payment  is  to  be  made. 
They  may  draw  on  the  fund  raised  to  make  the 
payment,  but  that  U  the  extent  of  their  official 
control  over  it.  The  law  has  never  made  it  a 
part  of  their  ofBcia]  duty  to  separate  from  tbe 
other  moneys  in  the  Treasury  that  which  was 
realized  from  the  taxes  in  question,  and  bold  It 
in  trust  for  Ibe  bondholders.  The  Slate  has  con- 
tracted not  to  use  tliis  money  In  any  other  way 
than  lo  pay  the  debt;  but,  as  against  tbe  Slate, 


the  ofl^cera  have  no  right  to  say  thev  will  keep 
it  for  that  purpose  omy.  It  may  oe,  without 
doubt,  easily  ascertaiiwa  from  the  accounts  how 


much  of  tbe  money  on  hand  is  applicable  to 

payment  of  this  clan  of  debts;  but  the  law  no- 
where requires  the  setting  apart  of  this  fund  any 
more  tban  Others  from  the  common  stock.  In 
tbe  Treasury,allfundsare  mingled  together  and 
kept  BO  until  called  for  to  meet  specillc  demands. 

In  nt  Arlingbm  Git {l^S.M.  Lee,ante.Yil'\, 
It  wax  held  that  the  officers  of  the  United  States, 
holding  Id  their  official  caj>scity  tlie  po'^Mslon 
of  lands  to  which  the  Lnited  Stales  bad  no 
title,  could  he  required  to  surrender  their  pos- 
session to  the  righiful  owner  even  though  the 
United  Slates  were  not  apartylothe  judgment 
under  which  the  eviction  was  to  be  had.  Here, 
however,  the  money  in  question  is  lawfully  tbe 
property  of  the  State,  it  is  in  the  manual  pos-  [ 
sesaoa  of  an  officer  of  the  State.  The  bond- 
holders never  owned  it.  The  most  they  can 
claim  is  that  the  State  ought  to  use  it  to  pay 
their  coupons,  but  until  so  used  it  is  In  no  sense 
theirs. 

Little  need  be  said  with  special  reference  to 
the  Bull  for  jnandamut.  In  this  no  trust  Is  In- 
volved; but  the  simple  question  presented  Is, 
whether  a  single  bondholder  or  a  committee  of 
bondholders  can,  by  the  judicial  writ  of  tnan- 
damv*,  compel  the  executive  officers  of  the 
Slate  to pcrformgenerally  tbclr  several  duties 
under  the  law.  "^e  relators  do  nol  occupy  the 
position  of  creditors  of  the  State  demanding 
payment  from  an  executive  officer  charged  with 
the  ministerial  duty  of  taking  tbe  money  from 
tbe  public  Treaaurv  and  banding  it  over  to  tbem 
and,  on  his  refusal,  seeking  to  compel  him  to 
perform  that  specific  duty.  What  tbey  ask  Is 
that  theAudiiorof  State, the TrcaaurcrOf  Stale 


form  and  dlsdiarge  each  and  every  ol_ 
ministerial  acts,  thbigs  and  duties  respectively 
required  of  them      »     •      •      according  to 
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the  fuU  and  true  intent  and  purport  of  tbM  Act ' 
CerUinlf,  no  suh  begun  ui  the  Ctrcuit  Court 
for  such  relief  would  be  entertained,  for  thst 
court  can  ordinarily  gnnt«  writ  of  mandamta 
only  la  aid  ofsomeeilstlsK  jurisdiction.  Bath 
a.T.  Amy,  18Wftll.,B47ra0U.8.,  XX..  640" 
Datrnport  v.  Badge  Co..  105  U.8.,34a  [XXV:  . 
1090].  Oui  attentioD  has  been  called  to  no  case 
In  the  stale  courts  of  Louisiana  In  which  such 

Saerd  relief  has  been  afforded;  and  the  Juris- 
Ction  of  the  circuit  court  was,  Iherefore,  In 
no  way  enlarged  tbroueh  the  operation  of  the 
removal  Acts,  even  if  tals  is  a  case  which  was 
properly  removed,  a  question  we  do  not  deem 
It  necessary  DOW  to  decide.  The  remedy  sought, 
In  Older  to  be  complete,  would  require  thecourt 
to  assume  all  the  executive  auUiorfty  of  the 
Btate,  so  far  as  it  related  to  the  enforcement  of 
this  law,  and  to  supervise  the  conduct  of  all 
persona  charged  wiih  any  official  duty  In  re- 
spect to  the  levy,  collection  and  disbursement 
of  the  tax  in  question  until  the  bonds,  princi- 
pal and  interest,  were  paid  in  full,  and  that, 
too.  In  a  proceeding  to  which  the  State,  as  a 
State,  was  not  and  could  not  be  made  a  party. 
It  needs  no  argument  to  ibow  that  the  political 
[7S81  power  cannot  be  thus  ousted  of  its  jurisdiction 
and  the  judiciary  set  in  Its  place.  When  a 
Stale  submits  itself, without  reservation,  to  the 
Jurisdiction  of  a  court  In  a  particular  case,  that 
jurisdiction  may  be  used  to  give  full  effect  to 
what  the  Stale  has  by  its  act  of  submission 
allowed  to  be  donei  and  If  the  law  permits 
coercion  of  the  public  officers  to  enforce  any 
Judgment  that  may  be  rendered,  then  such  co- 
ercion may  be  employed  for  that  purpose. 
But  this  Is  very  far  from  authorUing  the  couns, 
when  a  State  cannot  be  sued,  to  set  up  its  Juris- 
T  the  oncers  in  charge  of  the  pub- 


diction  o 


the  Gnancea  of  the  Btate.    In  our  o[dni<   , 
grant  the  relief  asked  for  in  either  of  these 
cases  would  be  to  exercise  such  a  power. 

The  dKTM  inOie  sut't  intguityand  Oie  judg- 
ment in  tliatfor  mandamus  are  a^rmed. 


Mr.  Jvttiee  Field.  dissentinK: 

I  am  not  able  to  concur  in  the  judgment  In 
these  cases,  and  I  will  briefly  state  my  reasons. 

I  admit  that  the  rule  of  the  common  law,  that 
the  Sovereign  cannot  be  held  amenable  to  proc- 
ess In  his  own  courts  without  his  consent,  is  ap- 
plied in  this  coantry  to  the  State,  under  which 
designation  are  included  the  people  within  its 
territorial  limits,  in  whom  reaidea  whatever  sov- 
ereignty the  State  possesses.  But  they  act  and 
apeak  in  this  country,  at  least  In  times  of  peace, 
ODir  through  the  Constitution  and  laws.  For 
their  will  we  must  look  to  these  manifestations 
of  it.  If  in  that  way  they  consent  to  buIib, 
either  directly  agalost  themselves  by  name  or 
against  any  of  thdr  authorized  agents,  there 
can  be  no  reasons  of  policy  or  of  law  againat  is- 
suing process  in  proper  cases  to  bring  them  or 
their  agents  before  the  court.  And  if  in  that 
way,  that  is,  by  their  Constitution  or  lawa,  they 
direct  their  offlcen  to  do  or  omit  certain  things, 
in  the  doing  or  omission  of  which  individuals 


*uch  remedies  should  not  be  resorted  to  when 
private  rights  are  involved. 

And  such  is  the  case  with  reapect  to  the  enb- 
JecU  of  the  present  suiu.  The  State  of  Lould-  [Tt9] 
ana  entered  Into  certain  engagements  with  bn 
creditors;  she  embodied  them  in  the  most  lol- 
emn  form  in  a  statute  and  in  her  organic  law; 
she  provided  for  the  levying  of  i  tax  to  psy 
those  creditors;  she  prescribed  certalndutiesfcr 
designated  ofllcers  to  perform  in  its  collection 
and  disbursement:  t-hemadeitafelonyfor  tbot« 
officers  to  divert  the  fund  thus  raised  to  other 
purposes;  she  declared  that  no  further  legislB' 
Hon  should  be  necessary  for  the  collection  of 
the  tax  or  the  appropriation  of  the  proceeds,  and 
that  for  the  collection  and  payment  of  the  tax 
the  iudiclal  power  of  the  State  should  be  eser- 
cisca  when  necessaiy.  The  plaintiffs  in  these 
suits  seek  the  enforcement  of  these  engagementa^ 
and  they  ore  resisted  merely  because  the  engage- 
ments are  repudiated  by  the  State;  and  Inta 
court  holds  that  it  has  no  power  to  stay  the  re- 
pudiation. 

That  the  character  and  object  of  these  suits 
may  more  clearly  appear.  I  will  briefly  give  ibo 
history  of  the  action  of  the  State.  Prior  to  1674 
Louisiana  had  contracted  an  indebted  net  a. 
amounting  to  about  |18,000,000.  SheEEscHtd 
that  a  large  portion  of  it  had  been  fraudulently 
contracted;  while  the  holders  contended  that 
their  claims  were  valid  and  that  she  was  legally 
and  equitably  bound  therefor.  Under  these  cir- 
cumstances, and  with  a  view  to  determine  the 
conflicting  claims  of  the  parties,  and  to  Uqui- 
dste  and  settle  her  indebtedness,  she  proposed 
to  issue  new  bonds  for  sixty  per  cent  of  the  al- 
leged indebtedness,  upon  ibe  surrender  of  Ihe 
claims;  and  to  induce  the  surrender  offered  lo 
make  various  enactments  to  secure  the  princi- 
pal and  interest  of  the  new  bonds.  In  1&74  cbc 
passed  an  Act,  known  as  Act  No.  8  of  the  Ictia 
of  Ihafryeur,  entitled:  "An  Act  to  Provide  for 
Funding  Obligations  of  the  State  bv  Exchcrge 
for  Bonds;  to  Provide  for  Principal  and  Inter 
tcrest  of  Said  Bonds:  to  Establish  a  Bonrd  of 
Liquidation;  to  Authorize  Certain  Judicial  Pro- 
ceedings against  it;  to  Deflne  and  Punish  Vio- 
lations of  This  Act;  to  Prohibit  Certain  Cfntsra 
Diveriing  Funds,  Except  es  Provided  by  law, 
and  to  Punish  Violations  Therefor;  to  Levy  a 
Continuing  Tax  and  Provide  a  Continuing  Ap- 
propriation for  Said  Bonds;  to  Make  aConiract 
^  ween  the  State  and  Holdeta  of  Said  Bocds; 
..  Prohibit  Injunctions  in  Certain  Cases;  to 
Limit  the  Indebtedness  of  the  State  and  to  Lim-  [T30] 
It  State  Taxes;  to  Annul  Certain  Grants  of 
Slate  Aid;  to  Prohibit  Ihe  Modification,  Nova- 
tion, or  Extension  of  Any  Contract  Heretofore 
Made  for  Slate  Aid;  to  Awvidc  for  the  Receipt 
of  Certain  Warrants  for  Certain  Taiea;  and  lo 

epeal  All  Conflicting  Laws." 

By  this  Act,  the  Qovemor,  Lieutenant-Oo*- 

nor.  Auditor,  Treasurer,  Secretary  of  State, 
and  Speaker  of  the  House  of  Bepresenlativee, 
and  a  seventh  person  to  be  selected  by  tbem, 
called  a  fiscal  agent,  were  constituted  a  Board 
of  Liquidation  and  were  authorized  to  isaue 
bonds  of  the  State,  to  be  called  conaolidalicQ 
bonds,  payable  in  forty  years,  with  interest  at. 
seven  per  cent,  and  to  exchange  them  for  valid 
outstanding  bonds  and  auditors  warrsnla  at  tbe 
rate  ofsixty  cents  on  the  dollar.  The  Interest 
to  be  payable  semi-annually,  on  the  first  of 
107  U.  &. 
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jtnMtij  mnd  July  of  each  year;  anil  for  it  coi 
pons  wore  to  be  annexed  to  the  bonds. 

The  Act  levied  an  ftnoual  tax  of  five  and 
halt  mills  on  the  dollai  of  the  aseeMed  value  of 
all  real  and  peraonal  propeitT  in  the  State,  a. 
declucd  that  It  should  he  collected  for  the  pi_ 
poH  of  pajioK  the  prindpal  and  inlereatof  the 
conaolioMed  bonds,  and  that  the  revenue  de- 
rived therefrom  was  thereby  "set  apart  and 
appropriated  for  that  purpose,  and  no  other," 
and  toat  it  should  be  a  felony  for  the  f  seal 
arent  or  any  officer  of  the  State  or  of  the  Board 
01  Uquidailon  h)  divert  Ihc  fund  from  its  legiti- 
mate channel.  It  also  declared  that  this  tax, 
which  is  called  an  inleiest  tax,  " Shallbeacon- 
HnvalarmvaltagujililtliataideoaiolidatallMmdi 
ikatl  be  paidcrredeemed,  principal  andinterut; 
and  tilt  taid  amropriaUon  tItailUa  continual  an- 
nuot  appropnation  during  t!ie  tame  period,  and 
tUt  leig  and  appmtrialion  ikall  awiorita  and 
makt  it  l/ie  duly  of  the  Aadilor  and  IVtaturtr, 
and  Vie  taid  Board  rcmtttitely,  toeolkettaidlax 
annually,  andpaytatd  interest  and  redeem  Uie 
Kid  bond*  unUl  the  tame  i/tall  bt  fully  dit- 
thargetl." 

One  section  also  provided  "That  any  Judge, 
Hx  collector.or  any  officer  of  the  Siateobatrucf- 
iog  the  execution  of  this  Act,  or  any  part  of  it, 
or  tailinR  to  perform  his  official  duty  thereun- 
der, shall  be  deemed  guilty  of  a  misdemeanor, 
and  on  coDvlction  thereof  shall  be  punished  by 
imprisonment  not  exceeding  five  years  and  by 
fine  not  exceeding  $2,000,  at  Ibe  discretion  of 
the  court" 
111  Another  section  enacted  that  each  provision 
of  the  Act  should  be,  and  it  was  declared  to  be, 
"A  contract  between  the  fitate  of  Louisiana  and 
every  bolder  of  the  bonds  issued  under  the  Act." 

But.  as  though  this  Act  nas  not  of  itself  a 
•uSicient  asauraoco  of  the  unalterable  purpose 
of  the  Stale  to  fulfill  the  promise  it  contained, 
tn  amendment  to  her  CoDstltuIion  was  pro- 
posed and  adopted,  of  nhich  the  following  is 
the  1st  section: 

"Theiasueof  consolidated  bonds,  authorized 
br  the  Oeueral  Assembly  of  the  State,  at  its  reg- 
nlarseaaionln  theyearlSTi,  is  hereby  declared 
to  create  a  taJid  eontraet  b^ween  Vie  State  and 
each  and  etery  bolder  of  §aid  bond*,  which  the 
State  tliall  by  no  mraiu  and  in  nowite  impair. 
The  said  bonds  shall  be  a  valid  obligation  of  the 
Btale  in  favor  of  any  bolder  thereof,  and  no 
court  shall  enjoin  the  payment  of  the  principal 
or  interest  thereof,  or  the  levy  and  collection  of 
(ha  tax  therefor;  to  secure'  such  levy,  collection 
and  payment,  the  Judicitdpower  shall  be  exer- 
dsed  when  necessary.  The  las  required  for 
the  payment  of  tbopnndpal  and  intereitof  said 
bonds  riiall  be  Bsses.ied  and  collected  each  and 
eveiT  year,  unUl  the  bonds  ihall  be  naid,  prin- 
dpal and  interest,  and  the  proceeds  shall  be 
paid  hy  the  Treasurer  of  the  State  to  the  hold- 
ers of  said  bonds,  as  the  principal  and  Interest 
of  the  same  shall  fall  due,  and  no  further  legi*- 
kdionara^ropriatioinhiMhtrtqiiiiitefor  tiie 
iMdaimttmmt  and  eolloetion,  and  for  *ueh  pay- 
naafram  tht  Trtatury." 

It  would  puzzle  the  vit  of  man  to  find,  any- 
where in  the  legislaticm  of  the  world,  a  more 
perfeetasmrance  oftfaeflxed  purpose  of  a  State 
to  keep  faith  vrith  her  creditors,  or  of  a  pledge 
"•ponioo  of  her  revenues  for  theirpayment, 
ct  of  the  sBbmiBslou  of  her  ofDcen  to  the  com- 
SwiTOwo. 


pulsory  process  of  the  judicial  tribunals,  if  nec- 
essary, to  cany  out  her  engagements.  With 
the  knowledge  that  the  Federal  Constitution 
ordains  that  no  State  shall passany  law  impair- 
ing the  obllgatluns  of  contracts,  Louisiana  pro- 
claims that  each  provision  of  die  Act  shall  be 
and  is  thereby  declared  to  be  a  contract  between 
her  and  each  and  every  holder  of  the  bonds  Is- 
sued under  tbe  Aot.     And  the  constltutiODal 


bonds  created  a  valid  contract  between  tT9S] 
tne  Utate  and  each  and  every  holder  of  said 
bonds,  "wliicJi  the  State  thall  by  no  inMns  artd 
in  nom*a  impair." 

Under  this  Act  and  the  constitutional  amend- 
ment,obUgaUons  of  the  State  amounting  to  over 
tl2,000,000  were  surrendered,  and  bonds  taken 
for  uxty  per  cent  of  their  amount,  which  are 
held  all  over  the  countrv.  The  complainants  In 
the  Injunction  suit,  and  the  petitioners  for  the 
mandamu*,  hold  for  themselves  and  others, 
whom  they  represent,  (900,000  of  the  bonds. 
The  Interest  on  them  has  not  been  paid,  and  yet 
a  portion  of  the  tax  levied  to  meet  such  interest 
hi^  been  collected  and  is  now  in  Ihe  hands  of 
tbe  TreasnTer  of  the  State,  oneof  the  Board  of 
Liquidation.  The  amount  is  admitted  to  be 
about  $800,000,  and  as  collections  were  being 
made  when  this  admission  was  given,  Uiere  is 
now  probably  a  much  larger  amount  in  bis 
bands.  In  both  suits  it  is  alleged  that  the  Treas- 
urer and  other  ofBccrs  of  theSlate  intend  louse' 
the  funds  thus  collected  for  other  purposes  than 
the  [wyment  of  tbe  interest.  In  one  of  Ihem, 
an  injunction  is  asked  against  such  a  perversion 
ofthefunds.  lolbeuiheT.amanfJnniusisadied 
to  compel  the  applicatiun  of  the  funds  to  the 
payment  of  the  mterest,  and  also  the  collection 
of  Ihe  tsiea  authorized  bv  tbe  Act  of  1874,  and 
the  constitutional  amencimcui  of  that  year,  to 
meet  further  interest  as  it  shall  become  due. 

Why  should  not  both  of  these  prayers  be 
granted? 

Tbe  only  answer  offered  is,  that  In  I8TS 
Louisiana  adopted  a  new  Constitution  which 
reduced  the  interest  on  the  consolidated  bonds  to 
two  per  cent  per  annum  for  five  years;  to  three 
per  cent  for  flileen  years  afterwards,  and  to  four 
per  cent  thereafter,  with  a  proviso  thai  the  hold- 
ers of  the  bonds  might  take  new  bonds  for 
seventy-five  per  cent  on  the  doUardrawing  four 
per  cent  interest. 

The  new  Constitution  also  directed  that  the 
coupon  of  the  consolidated  bonds  falling  due 
January  1, 1880,  should  be  remitted,  and  that 
the  Interest  taxes  collected  for  its  payment 
should  be  transferred  to  defray  the  expenses  of 
the  State  Oovemmeut.  The  change  in  the  rale 
of  interest  and  the  remisEion  of  the  coupon 
falling  due  January  1,  1880,  were  made  with- 
out the  consent  of  the  bondholders,  or  any  con-  IT38] 
Bultation  with  tbem.  Of  course  the  new  Con- 
stitution, in  these  provisions,  is  a  repudiation 
of  the  engagements  of  the  Act  of  1874  and  of 
the  consmuiional  amendment  of  that  year,  and 
is  a  direct  violation  of  the  inhibition  of  tbe 
Federal  Constitution  against  the  Impolnnentof 
tbe  obligation  of  contracts. 

Is  this  Inhibition  against  the  repudiation  by 
tbe  Stale  of  her  engagements  of  any  efflcaryT 
The  majority  of  the  court  answer.  No.    I  an- 
adhenng  to  tbe  doctrines  tMgbt  by  a 
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lonx  IJDe  of  lUustiioiu  Judges  [irecediiiK  tne, 
"  Yes,  It  U;"  and  tbough  now  denied,  I  feel 
confidciil  that  at  no  distant  day  its  power  will 
be  re-asserted  and  maintained.  Intbat  faith,  I 
dlsKnt  from  the  Judgment  of  my  asBodales, 
and  I  diall  continue  to  do  so  on  all  proper 
cases.  untU  the  proUUtlon  inserled  In  the  Con- 


■titution  as  a  barrier  Kninst  the  agnirian  and 
despoiling  spirit,  which  both  precedes  and  fol- 
lows a  breacli  of  public  faith,  is  re-established 


in  Its  origlual  rigor. 

The  question  whether  tbe  court  will  restrain 
the  diversion  of  the  funds  in  the  hnnda  of  Ibe 
Treasurer,  a  member  of  the  Board  of  Liquida- 
tion, is  to  be  considered  preciselj  as  thouib  the 
new  Conatllnllon  had  never  been  adopted.  The 
InUUtion  of  the  Federal  Constitution  la  upon 
the  State  and  not  merely  upon  her  Legislature. 
All  the  authority  which  her  people  am  confer, 
whether  by  constltutioual  enactment  or  legls- 
latlve  proTislon,  is  subject  to  the  inhibition. 
Her  people  are  at  all  times  under  the  Constitu- 
tion of  the  United  States,  subject  to  Its  restric- 
tionsastbeyareentiaedtoltspririleges.  They 
cuuxit  lawfully  Insert  in  any  consntution  or 
organic  law,  proridons  contravening  thnt  in- 
strument. They  cannot  authorize  their  Lcgis- 
Utttie  to  pass  a  bill  of  attainder,  or  an  a  pott 
/aelo  law,  or  a  law  impairing  the  obligation  of 
contracts;  nor  can  they  embody  In  tbeir  Con- 
atllution  clauses  amounting  to  or  operating  as 
such  enactments.  Ajiysucbnutlioritv  or  clauses 
would  be  treated  as  nuntorv  and  futile  bv  alt 
tribunals  holding  that  the  Constitution  of  the 
United  States  is,  wliat  on  its  face  ll  is  declared 
to  be,  the  supreme  law  of  the  land,  Thcre- 
tlorc,  the  new  Constitution  of  Louisiana  stands 
before  us,  with  respect  to  her  past  contracts, 
with  DO  greater  weight  then  would  a  legislative 
enactment  containing  similar  provisions;  and 
[784]  what  the  State  authorizes  to  be  done  by  her  Ju- 
dicial tribunals  against  her  officers,  in  the  col- 
lection of  the  tax  and  the  application  of  the 
moneys  laised  for  the  payment  of  the  interest 
on  the  bonds,  can  be  done  by  the  judicial  tri- 
bunals of  the  Federal  Qovemment  when  a  case 
is  transferred  to  them  from  a  state  court. 

If  the  new  Constitution  had  never  been 
adopted,  there  could  be  no  question  as  to  the 
power  of  the  stale  courts  to  require  that  the 
moneys  collected  be  applied  to  the  payment  of 
the  Interest.  It  would  not  only  have  ueen  the 
duty  of  the  Board  of  Liquidation  to  thus  apply 
them,  but  It  would  have  been  a  felony  to  re- 
fuse to  do  so.  Now,  whatever  enactment,  con- 
stitutional or  legislative,  impairs  the  obligation 
of  the  contract  with  the  bondholders,  Wat  is, 
abrogates  or  lessens  the  means  of  its  enforce- 
ment, isvold.  Therefore,  the  new  Constitution, 
as  to  that  contract.  Is  to  be  treated  as  though  it 
never  existed.  As  said  by  this  court,  without 
a  dissenting  voice,  only  two  Tears  ago.  In  Wolff 
f.  Jf.  0.:  "Legislation  proaucing  this  latter 
result  (impairment  of  the  obligation  of  con- 
tntclB},  not  indirectly  asa  consequence  of  legiti- 
mate measures,  as  will  sometimes  happen,  but 
dlrectiy  br  operating  upon  those  measures,  is 
PTohiNted  by  the  Constitution,  and  must  be 
disregarded,  treated  as  though  never  enacted, 
^  all  courts  recogniring  the  Constitution  as 
Ine  paramount  law  of  the  laud."  103  U.  S., 
SOS  PCXVI..  898.1 

And  again,  in  the  aune  case:  "  The  prohlH- 


tlon  of  the  Constitution  against  tiw  passage  of 
laws  impairing  the  obligation  of  contracts  op- 
pUes  to  the  contracts  oftlie  SUle  and  to  those 
of  its  agents  acting  under  its  authority,  as  well 
as  to  contracts  between  indlvidoals.  And  that 
obligation  Is  impaired,  in  the  sense  of  the 
Constitution,  when  the  means  by  which  a  con- 
tract at  the  time  of  its  execution  could  be  en- 
forced, that  is,  by  which  the  parties  could  bo 
obliged  lo  perform ,  it,  ore  rendered  less  elflca- 
cious  by  legislation  operating  directly  upon 
those  means."  Id.,  S67  [869]. 

No  reason  in  law,  therefore,  any  more  than 
In  mor^,  can  be  given  why  the  mandates  of 
the  Act  of  1874  and  the  constitutional  amend- 
ment of  that  year  should  not  be  carried  out. 
There  Is  nothing  in  the  fact  that  the  defend- 
ants ore  offlceia  of  the  State,  The  books  are  [TSSl 
full  of  cases  where  executive  and  admintstntive 
oDlcera  of  a  Stale  have  been  required  t^  the 
judiciary  to  do  certain  acts  or  been  enj^ned 
from  doing  them.  And  It  baa  not  been  deemed 
an  answer  to  the  proceeding  that  the  Slate  was 
Interested  in  the  controversy. 

In  Otbom  v.  Bank,  decided  in  1824,  an  in- 
junction was  sustained  against  the  Trtosurar 
and  Auditor  of  Ohio  to  prevent  the  seizure  of 
moneys  belonging  to  the  bonk,  in  payment  (d 
taxes  levied  under  an  unconstitutional  law  ot 
the  State.  It  was  urged  with  much  zeal  that 
the  Slate  of  Ohio,  though  not  nominally  a  de- 
fendant, was  the  real  party  In  interest,  and  that 
the  suit  was  In  fact  against  the  Slate,  which  it 
was  conceded  could  not  be  sued  dlrectiy.  But 
the  couri  said,  ChWJvttiet  Marshall  deliver- 
hig  the  opinion:   "  If  the  State  of  Ohio  could 


case  for  an  injunction.  The  objection  b,  tL_., 
as  the  real  party  cannot  be  broueht  before  the 
couri,  a  suit  cannot  be  sustained  against  the 
agents  of  Uiat  party,  and  cases  have  been  cited 
to  ahow  that  a  court  of  chancery  will  not  make 
a  decree  unless  all  those  who  are  substaniially 
Enterested  be  made  parties  to  the  suit.  This  la 
certainly  true  wbcn  it  is  in  the  power  of  the 
plnintiS  to  make  them  parties,  but  if  the  person 
who  is  the  real  priocipol,  the  person  who  Is  the 
true  source  of  the  mischief,  by  whose  power 
and  for  whose  advantage  it  is  done,  be  himself 
obovethe  law,  beeiempl  from  all  Judicial  proc- 
it  would  be  subversive  of  the  beat  estab- 


ployed  in  doing  the  wrong  which  they  would 
afford  against  him  could  his  principal  be  en- 
Joined  in  the  suit."  »  Wheat..  788,  84!. 

These  views,  as  was  said  in  the  opinion  in 
the  Arlinglon  Cate  [U.  B.  v.  Lee.  ante,  171], 
Iftlely  before  us,  have  never  been  overruled, 
and  ihe  case  Is  cited  with  approval  in  Davis  v. 


Oral/,  decided  in  1872,  as  establiahing,  among 
"— — iropoeitions,  that  •'Where  the  State  & 
concerned,  the  State  ahouldbemadeaparty.  If 
bedone.  That  it  cannot  be  done  la  a  ai^- 
cleut  reason  for  the  omission,  and  the  court  mmj 

Erocecd  to  decree  against  the  4^Bcen  of  the  State 
L  all  respects  as  ifthe  State  were  a  perU  to  the 
i«cord.  In  deciding  who  are  parties  to  the  suit, 
the  court  will  not  look  beyond  the  record.  [Tse] 
Making  a  state  officer  a  party  does  not  mAke  the 

State  a  party,     •"---•-  •—  ■ '• — 

prompted  bis  a( 
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behind  him  m  the  real  party  in  Inteieet." 
■Wall.,  220  [88  U.  8.,  XXI.,  i68]. 

In  Datit  t,  Orag,  the  Ghivernor  of  Teua 
enjoined  frmn  executing  patents  of   certain 
laoda.  tbe  sale  of  wblcb  her  Constitution  bad 


dderlDK  the  right  of  a  prirale  party  to  maintain 
auitngainat  the  executiveofflcer  of  the  State,  in- 
■smucli  us  a  suit  could  not  be  brought  direictlj' 
kgainst  tbe  Blate,  the  court  re-aaaerted  tbe  doc- 
trine announced  in  Otbvm  y.  Bank, 

The  objection  sufrgestedwas  also  considered 
and  disponed  of  in  Board  of  Ltqtiidation  y.  Mb- 
Oomb,  a  can  ogoinat  these  very  ofDcers,  decided 
Id  Itnh.    There  the  Board  undertook  to  llqui- 


RiTer,  with  consolidated  bonds  issued  under  tbe 
Act  of  1874,  punuant  to  the  authority  of  a  sub- 
sequent statute  o(  tbe  Legislature.  A  dtizen  of 
Ddaware,  lioldinff  some  of  tbe  consolidated 
bonds,  nontendcd  unt  the  levee  debt  woi  not  one 
of  the  debts  to  fund  which  these  bonds  had  been 
issued,  and  that  the  use  of  tb«m  for  that  purpose 
would  defeat  one  of  tbe  beDefilsoI  the  lunding 
scheme.  He,  therefore,  ^ptied  to  tbe  Ci 
Court  of  the  United  States  for  an  Injunctli 
restrain  tbe  Board  from  fundinilbe  levee  debt 
with  those  bonds  and  obtained  it.  On  final  di 


position  (hey  do,  are  amenable  to  such  process. 
Ou  (Us  branch  of  tlte  subject,  the  numerons, 
but  weU  cfHuridered  casea  turelof  ore  decided  by 
tbis  cooit,  leave  Utile  to  be  said.  The  objection 
to  prooeading  against  state  offlcen  by  manda- 
tnu*  or  injunction  aie,  first,  that  it  is  in  effect 
proceeding  af^dnst  tbe  State  itself  ;  and,  sec- 
ondly, that  It  interferes  with  tbe  ofBciol  discre- 
tion vested  in  the  oOlcera.  It  is  conceded  that 
neither  of  these  tilings  can  be  done.  The  State 


ir  that  of  executive  ofBceis  In  n 


plsiu,  public  duty,  requiring  no  exercise  of  dis- 
cretion, is  to  be  performed,  and  performance  is 
refused,  any  person  who  will  sustain  aperaonul 
injuiy  by  sudt  refusal  may  have  a  tnandamu* 
to  compel  its  performance;  and  when  such  duly 
is  threatened  to  t>e  violated  by  some  positive  offl- 
ciol  act,  any  peison  wbo  nill  sustain  personal 
injury  thereby,  for  which  adequate  compensa- 
tion cannot  be  bad  at  law,  may  have  an  injunc- 
tion to  prevent  it.  In  such  coses,  the  wnts  of 
viaadamuM  and  injunction  are  simply  correla- 
tive to  each  other.  In  either  case,  if  the  officer 
ilead  the  authority  of  an  unconstitutional  law 
.or  Ibe  non-perfoiniance  or  tbe  violation  of  his 
duty,  it  will  Hot  prevent  tbe  issuingot  the  writ. 
An  unconstitutional  law  will  lie  treated  bv  the 
courts  asentirely  void."  98  U.  S.,  541  [XXIII., 
628]. 

hot  b  there  any  force  in  the  objection  that 
tbe  funds  which  the  complainants  and  petition- 
era  aedc  to  rettcb  are  in  the  Tieasury  of  the 
State.  They  are  appropriated  by  tbe  law  of 
Bee  17  Otto. 
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1874,  and  by  the  conadtntlonal  amendment  of 
that  year,  to  tbe  payment  of  tbe  Interest  on  the 
consolidUed  bonds.  Tbe  statute  declares  tbot 
tbe  revenue  derived  from  tbe  taxes  levied  to  pay 
the  interest  and  jHinclpal  of  the  bonds  is  " 


continuing  annual  appropriation"  until -the 
bondsorepaidorredeemed,  principal  and  inter- 
est ;  and  tbat  "  it  shall  be  deemed  a  felony  for 
tbe  fiscal  agent,  or  any  officer  of  tbe  State  or 
Board  of  liquidation  to  divert  the  fund  from 
this  channeL  The  constitutional  amendment 
declares  that  no  further  legislation  than  that 
specified  therein  shall  be  reawsite  for  the  aprao- 
priadon  of  the  proceeds  of  tbe  l»xes  levied. 

Nothing  more  could  be  expressed  to  render 
the  appropriation  of  the  fund  for  the  Interest 
and  iwuicipal  of  tbe  bonds  absolutely  oomfjete. 
The  fund  could  not  afterwards  be  diverted  to 


charge  of  the  fund,  wherever  it  might  be,  to 
apply  It, 

There  would  seen  to  be  an  impreaskin  that  [7881 
to  constitute  a  valid  appropriation  there  must 
be  some  segregation  of  the  amount  appro|»i 
ated  from  uie  general  mass  of  money  In  the 
Treastirr,  by  wblcb  it  la  placed  in  packages, 
bags  or  ooies,  separate  from  the  rest  and  set 
one  side.  But  nothing  of  the  lilnd  is  done,  nm* 
is  it  required  to  take  the  amount  appropilated 
from  the  control  of  the  fiscal  offlcera  of  the 
State  jor  other  purposes.  The  approwlatioa 
is  tbe  legalization  of  the  use  of  a  dedgnated 
amount  in  the  Treasury  for  a  specific  objwt, 
and  an  inhibition  of  Its  use  In  any  other  way. 
That  is  all.  Henceforth,  to  meet  the  appropri- 
ation, the  fiscal  otficers  must  ret^n  tbe  desig- 
nated amount  in  the  Treasury,  but  not  necessa- 
rily  separated  in  {Mcksges,  bogs  or  boxes,  from 
other  funds.  Their  duty  is  purely  ministerial, 
to  bold  it  and  pay  it  when  called  for.  Were 
tbis  not  BO,  there  could  be  no  appropriations  of 
moneys  before  tbeir  collection,  which  it  is  the 
constant  practice  of  l^lalatlve  bodies  to  make- 
in  view  of  antidpaled  revenue.  When  lh« 
moneys  ore  collected  and  passed  into  the  Treas- 
ury, the  appropriation  Is  complete.  Ibey  are, 
in  tbe  eye  of  the  law,  dedicated  to  a  spedflc 
purpose,  and  tbe  party  in  wjiose  behalf  toe  ap 
propriatlon  is  made  can  compel  its  payment  by 
mandamvt,  as  in  the  case  of  approprlatloiie  for 
the  salaries  of  Judges,  heads  of  aepartmenta, 
and  others.  Tlut  writ  is  the  common  and  ^». 
propriate  remedy  to  enforce  such  paymenL 

Nor  is  there  any  weight  in  the  oojecdon  that 
tbe  officers  of  tbe  State  are  called  upon  to  en- 
force the  collection  of  the  tax.    Th^  are  sbo' 
Ely  called  upon  to  obey  tbe  mandiUes  of  tho 
iw  and  Constitution  of  the  State.    Both  levv 
lax,  and  designate  its  amount  and  the  ofli- 
I  to  collect  it.    The  statute  declarca  that  the 
shall  be  a  continuing  annual  tax,  until  the 
bonds  are  paid  or  redeemed.      The  constita 
tional  amendment  declares  that  "  Tbe  tax  re- 
quired for  tbe  payment  of  tbe  principal  and 
interest  of  said  bonds  shall  be  aseeeaed  and 
collected  each  and  every  year  until  the  bcntds 
shall  be  paid,  principal  and  intereM,  and  the 
proceeds  ohall  be  paid  oy  the  Treasnrer  of  the 
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and  fM  rttrOfr  iMMotim  0r  (ifipfutMiaMm  tAoK 

rTsoT  ^  rmMtHefir  th»  laid  aiitmmmt  and  coUeeHim 

^  and  for  «ueA  pmrnentfivtn  ti*  ZVwwiMy." 

HetennpionaloiieiorlOTTiiig,  oalUcDngaiid 

uppropriatuig,  nifflcfant  for  thwe  porpoMs,  or 

liuiguage  i*  incap«Ue  of  expnarin;  them.  WbU- 


1  qiproprtatton  U>  Uke  effect  in  aubeequent 
jwn,  to  meet  tin  intenst  tliea  accrulnf ,  tbe^ 
are  lemoTed  by  the  coiutitntioDal  mmeDainent. 
TboQ  la  nothing  in  the  reason  of  the  UiliiK  whT 
the  levjr  d  la»s  and  the  appropriatfooB  for  all 
puipoaes  should  be  made  annually.  Tbej  may 
be  made  ftv  yean  In  adTance,  if  the  Coiutitn- 
tlon  of  the  State  so  pennita.  In  ordet  to  provide 
for  a  rinklnv  fund  or  to  meet  an  expraditure 
f  jr  a  woA  lAicb  may  take  years  for  iti  com- 
pletion, or  to  meet,  as  In  tiila  case,  future  Inter- . 
est  on  its  lodebtedness.  In  some  of  the  States 
the  aeesions  of  the  Legislature  are  biennial.  The 
Interval  between  the  sessions  might  be  increased 
and  there  wonld  be  quite  as  much  objecdon,  so 
far  aa  power  1b  concerned,  to  the  ler^  of  taxes 
and  the  appropriations  for  thoae  periods  as  for 
one  year, 

The  tax  provided  and  the  appropriation  of 
its  proceeds  were  made  for  many  years  by  the 
amendmeot  to  the  ConstltuUon,  which  ex- 
pressed, at  the  time,  the  will  of  the  people  of 
U:e  State.  Kothing  la  to  be  done  by  the  court 
aud  nothing  la  oaked  of  it  but  to  require  that 
thla  will  be  obeyed. 

There  is  another  reaaoii 
maintenance  of  the  auita, 
Yory  potential,  but  which  affects  me  Judf^ment 
«f  some  able  men:  that  the  obiigationa  of  States 
are  purely  honorarr  anjl  cannot,  therefore,  be 
the  Bul^ect  ot  Judicial  cognizance.  What  ta 
meant  dj  honoraiy,  ao  f  ar  aa  I  can  understand 
it,  la  that  the  oUlgatlonH  may  or  may  not  be 
fulfilled,  aa  the  States  will;  in  other  woida,  that 
they  are  mattersof  convenience  and  not  of  duty , 
to  be  performed  If  the  caprice  of  the  hour  ap- 
prove, to  be  dlsrtsarded  If  the  caprice  of  a 
(ubaeqoent  hour  duq>prove.  Or,  to  use  other 
terms  of  exidanation,  as  tliere  is  no  mode  of 
GompelDng  a  State  t^  suit  directly  agalnft  her, 
to  observaliv  obligations,  they  must  be  deemed 
honorary ;  that  la,  ]OBt  so  far  aa  they  may  be  dis- 
honored without  repress  to  those  who  trusted  to 
hergoodfdth,  theyare  tobe  deemed  honoiaiy 
ob^ntlons. 

Whatever  merit  this  suggestion  marpoesesa. 
It  can  have  no  place  for  considerBUon  here. 
Where  a  State  enieia  into  the  markela  of  the 


X)  these  consolidated 
red  in  her  organic 
law  that  they  created  a  valid  contract  between 
her  and  eadt  and  every  holder,  which  she 
"Bhall  by  no  means  and  in  nowise  impair,"  and 
that  no  court  "shall  enjc^  the  payment  of  the 
principal  or  intertst  thereof,  or  the  levying  and 
oollecuon  of  the  tax  therefor,"  butthat.forthe 
ftiUUlment  of  the  promlaes,  ber  Judicial  power 
diall  be  exerdsed  when  neceasary.  These  " 
gagemenia  are  not  imperfect  obligatloua,  n 
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honoraiy  promises,  which  she  can  keep  or  break 
without  sccountatrillty. 

If  a  State  can  roccosfully  repudiate  her  sol- 
emn obligations,  can  obtain  the  sunrakder  of  a 


uponp 
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the  pledges  given  with  no  possibQity  of  redicaa 
to  the  cKdltora,  either  t>y  enforcement  «i  the 
pledgee,  or  by  a  return  of  the  aiirrendered  de> 
mands,  what  confidence  can  be  reposed  any- 
where ?  Public  faitb  will  be  the  aynonvm  of 
public  dishonesty;  and,  as  I  stated  on  a  formv 
occasion:  "If  the  government  will  not  keep  ta 
faith,  little  better  can  be  expected  from  the  citi- 
zen. If  contracts  are  not  observed,  no  property 
will  in  the  end  be  respected,  and  all  history 
shows  that  rights  of  persons  ate  unsafe  when 
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ffarf  V.  Burke;  and  they  are  <^ted  as  authority 
to  the  point  thai  no  remedy  by  mattdamti*  ex- 
ists in  the  courts  of  the  State  to  compel  her  of- 
ficers to  carry  out  her  engagements;  Blated.how- 
ever,  In  the  opinlMi  aa  deciding  that  there  is  no  [741] 


which  no  one  controverts.  The  ci 
liar  in  Uidr  character  and  objects  to  those  now 
under  consideration.  And  it  was  there  h^, 
that  the  courts  of  Louisiana  have  no  Jurisdiction 
to  entertain  any  iudldal  proceeding,  the  object 
(^  which  li  to  enforce  the  performance  of  acm- 
ttact  or  obligation  of  the  State  against  her  wfU; 
that  they  have  no  anthority  to  declare  that  a 
vision  of  her  Constitution  does  not  express 
will;  andthHttheycannotannulaprovlsion 
of  that  Constitution  on  the  ground  tnat  It  im- 
pain  the  obUgatloo  of  acontnct  with  the  SUte, 
Because  such  a  contract  can  never  became  tin 
subject  of  Judicial  enforcement  against  her  wHL 
In  tneae  concluaiona  the  court  gave  no  force  to 
theconstitutlooal  Inbtbltlon  as  against  the  State. 
It  wonld  seem  as  though  it  wsa  of  cmlnlon  that. 
In  all  mattere  of  contract,  the  inbiUtloo  appli«a 
only  to  legislative  action.  It  ssys:  "  We  have 
been  referred  to  authorities  to  the  effect  that 
where  an  olBcer  pleads  the  author!^  of  an  un- 
GouaUtutional  law  as  a  Justification  for  the  non- 
performance or  violation  of  his  dnty,  this  will 
not  prevent  tl>e  Issue  of  the  writ  [Otbom  v. 
U.  8.  Bk.-\  S  Wheat. ,  809 ;  [Datit  v.  Omv]  1« 
Wall.,  2S0  [88  U.  S.,  XXI.,  458].  This  may 
be  ao  when  the  authority  invoked  is  a  statute 
under  the  State  Constitution:  but  it  la  different 
when  the  authority  is  an  ardcle  In  the  Consti- 
tution itself."  And  the  court  proceeds  to  lay 
down  the  doctrine  that  ctausea  of  the  State  Con- 
stitution, though  violative  of  the  Constitntion 
of  the  united  Btatea,  express  the  win  of  the 
State,  and  aa  auch  must  be  naptcteA  bv  ber 
court*.  In  thus  holding,  the  cooit  vonMaeem 
to  have  lost  right  of  two  nrovisiona  of  tb*  Fad- 
enU  Constitution :  one,  whidi  dodaie*  that  "71w 
Constitution  and  the  laws  ot  the  United  Btatea 
which  aball  be  nude  in  pnnnance  itierwf 
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sbill  be  ttte  fupreme  law  of  the  land":  sod  fbe 
otbcr,  which  decUres,  that  "The  judges  iu  every 
State  shall  he  bound  thereby,  an^tblng  In  the 
Constitution  or  laws  of  an  j  Slate  to  the  contrair 
notwithXandlog."  These  ptovlrioDB,  which 
oovem  in  Loulnana  as  well  u  In  other  States, 
belnff  oTerlooked,  and  the  Inhibition  against  tlie 
Imp^nnent  of  the  obligation  of  contracts  behw 
Umlted  to  legislative  action  onlj  on  the  part  m 
the  State,  so  faros  concenuheronn  contracts, 
nU]  It  Is  not  Rurprldngthat  the  court  held  that  the 
ordinance  of  repudlatloD  and  shame  embodied 
in  the  new  ConstitutloD  was  to  be  obeyed;  that 
its  conflict  with  the  Federal  CoDstltiiUon  was 
to  be  disregarded,  and  that  what  the  Stale  was 
prohibited  from  doing  should  be  deemed  the 
Hgal  expressloD  of  Jier  will,  and  enforced  as 
aiKih.  The  decision  rests  npon  the  theory, that 
a  proceeding  agdnst  the  offlcerB  of  the  State  to 
compel  them  to  do  their  duty  Is  a  suit  against 
the  State;  and  that  her  consent  to  suit  Hgainst 
them  has  been  withdrawn  by  clauseeofthenew 
Constitution.  Bnt  if  those  clauses  never  law- 
fully became  a  part  of  thenewCoQ«titution,he- 
cause  the  State  under  the  Federal  Constitution 
-was  Incapable  of  enacting  tbem,  then  Iter  con- 
sent remains,  and  the  present  suits  are  simply 
Attempts  to  compel  her  officers  to  do  her  lawful 
bidding.  The  State  cannot  speak  through  an 
eoactment  which  contravenea  the  Federu  Con- 
•titutlon. 

There  can  be  no  doubt  that,  but  for  the  Debt 
Ordinance  in  the  CooEtitution  of  1BT9,  a  man- 


u  or  other  compulsory  process  could  have 
Dd  by  the  courts  of  I 
pel  officers  of  lite  State,  and  uf  the  Board  of 


been  issued  b 
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Liquidation,  to  execute  the  provisions  of  the 
Act  of  1B74  and  of  the  constitutional  amend- 
ment of  that  Tear.  The  Code  of  Procedure  of 
the  State  declares  that  the  object  of  the  writ 
"Is,  to  prevent  a  denial  of  Justice  or  the  conse- 
ouence  of  defective  police,  and  should,  there- 
fore, be  Issued  In  all  cases  where  the  law  has 
assigned  no  relief  by  ordinary  means,  and 
where  Jtistlce  and  reason  require  that  some  mode 
•hould  exist  of  redressinK  a  wrong  or  an  abuse 


them  to  fulfill  any  of  the  duties  attached  to  the:r 
office,  or  which  mav  be  legally  required  of 
tbem."  Sec  884.  Tlieae  provisioiis  are  suffl- 
deutly  comprehensive  to  embrace  the  present 
case*,aml  authorize  compulsory  process  against 
the  defendants  to  enforce  the  performance  of 
the  duties  with  which  they  are  charged  under 
the  Act  and  constitutional  amendment  of  1374. 


pulsory  process,  by  the  clause  which  declares 
that  to  secure  the  levy,  collection  and  payment 
"      ",  -the  Judlci-' "  "  ^ 
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dfclal  power  shall  be  e 


power  as  properly  belongs  to  Judicial  tribunals, 
to  enforce  the  performance  by  public  offlcersof 
dntiea  imposed  upon  them  by  taw. 

Id  Mtrittry  t.  Madiion,  1  Crunch,  187,  the 
conditions  under  which  the  writ  will  be  issued 
are  sttfed  as  clearly  and  happily  as  anywhere  in 
the  nports;  and  though  the  case  is  familiar  to 
wU,  some  of  the  observations  of  the  great  Chi^ 
JutUet,  whotherespokeforthecourt.mayprop- 
cdy  be  rapeated.  The  relator  there,  as  is  well 
See  17  Otto. 


known.had  been  mpointed  a  Jiutice  of  the  peace 
(or  theDlalrlct  of  Columbia;  hiscommlidonwai 
signed  by  the  President  and  soaled  by  the  Ekecro- 
tary  of  the  State,  but  its  delivery  to  Qie  relatw 
was  refused  by  a  new  Secretary  succeedlnK  to 
the  one  who  had  signed  the  commission.  The 
court  held  that  the  relator  was  entitled  to  his 
commission,  and  to  withliold  ft  was  an  act  not 
warranted  trp  law,  but  in  violation  of  a  vealod 
rlgM,  and  then  proceeded  to  consider  whether  the 
laws  of  the  country  sare  him  a  l^al  remedy. 
"  The  very  essence  <»  dvil  liberty/'  said  Cki^ 
JtMtuvMwshall,  "certalnlyconuitsin  tfaerij^ 
of  every  individual  to  clidm  the  protection  of  the 
InwB  whenever  he  receives  an  mjuiy.  Oite  of 
the  first  duties  of  government  is  to  ^oid  that 
protection.  In  Oreat  Britain,  Oie  King  himself 
u  sued  in  the  respectful  form  of  a  petition,  and 
hewverJaiUtoeomplyvntKthejxutgmvntqfhi* 
court."  And,  again:  "The  Oovemment  of  the 
United  States  iias  been  emphatically  termed  a 
government  of  lava  and  not  of  men.  It  wlQ 
certainly  cease  to  deserve  this  high  appellation 
if  the  laws  furnish  no  remedy  for  the  violatioa 
of  a  vested  legal  rl^L  If  this  obloquy  is  to  be 
cast  on  the  Jurispruoaioe  of  our  countty,  it  must 
arise  from  the  peculiar  character  of  the  case." 
He  then  shows  that  there  was  nothing  in  tho 
character  of  the  case  or  the  nature  of  the  trans- 
action which  exempted  it  from  legal  investiga- 
tion or  prevented  tne  injured  party  fruQ  hav- 
ing redress;  and,  among  other  instances,  he  re- 
ferred to  the  Act  erf  Ctmgrees  of  17D4  [1  BtaL  at 
L.,  89S],  concerning  invalids,  as  one  where  the 
performance  of  dudes  Imposed  upon  the  beads 
of  departments  might  be  enforced.  "Bythe 
Act  concerning  invalids,  passed  in  jime,  nM," 
he  said,  "the  Secretary  of  War  Is  ordered  (o 
place  on  the  pension  list  all  persons  whose 
names  are  contained  in  a  report  previously  made ,»... 
by  him  to  Congress.  If  he  should  refuse  to  do  "■ 
so,  would  the  wounded  veteran  he  without 
remedy?  Is  it  to  be  contended  that  when  tlM 
Isw  In  precise  terms  directs  tike  performance  oS 
an  act,  in  which  on  individual  Is  InterMted,  the 
Isw  is  incapable  of  securing  obedience  to  its 
mandateT  u  it  on  account  of  tlie  character  oi 
the  person  against  whom  the  complaint  is  madet 


country?  Whatever  the  practice  on  particular 
occasions  may  be,  t/tt  iAeor)/  iff  Ihitprinei^ 
ttia  eertaijiig  Timer  be  maintaiMd.     So  Act  of 


doctrinea  of  the  C 
"If  one  of  the  heads  of  departments  coi£oits 
any  illegal  act,  under  color  of  bia  office,  t>y 
which  an  individual  sustains  an  injury.  It  can- 
not be  pretended  that  his  office  alone  exempts 
him  from  being  sued  in  the  ordinary  mode  of 
proceeding,  and  being  compelled  to  obey  the 
judgment  of  the  law.  How,  then,  can  his  office 
exempt  him  from  this  partlcuhtr  mode  of  de- 
ciding on  the  legality  of  hisconduct,  if  thecase 
be  such  a  case  as  would,  woe  any  other  indi- 
vidual the  party  compt^ned  ot,  authorize  the 
process?  lit*  7u>t  bgAe  ^et  t^  tii»  ptrrmn to 
uAom  (As  writ  it  direeUd,  Swf  tAs  nofura  af  Me 


ofiuiiini}  a  mandamua  i* 

If  the  act  be  one  wlilch  Involves  discretion, 
the  officer  only  conforms  to  the  law  in  exercltlag 
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BmkY.  ahan,  S  Iil,80I:  VoUn-T.  WAi'AAMd, 
10  W>U.,  auras  U.  S.,  XXI^  BSTI;  JUuxmti 
T.  famev,  MlJ.  8.,  090  [XXIV.,  f88];  La.  v. 
JVem  OrleoM,  lOSld.,  208rXXVI.,  183]. 

The  8Ute  has  no  more  right  by  law  to  impalT 
tlte  obligatioD  of  Its  cootracts  thaji  it  has.bj  law, 
to  Impur  Uw  obUeMion  of  contract!  between 
Indindukls.  In  S,  J.  t.  Wiittm,  th«  language 
of  the  conn,  ipeaklog  bv  Chiifjiutiee  Har- 
«hall,  is:  "In  tlMcaae  of  FUtditr  t.  Ptek  itwaa 
decided  in  this  court,  on  tolenm  argunient  and 
with  much  deliberation,  that  this  provision  of 
the  Constitution  fthe  contnctclauae)  extends  to 
contracti  to  wUcb  a  State  is  a  paitf ,  as  well  as 
to  contracts  between  IndiTiduEus."  7  Cranch, 
IW,  l«e.  It  lithe  settled  doctrine  of  this  court 
that  contracts  with  Stalas  are  as  fully  protected 
bj  the  CoDStlnition  against  impainnent  by 
state  legislation  as  contracts  between  Individu- 
als. Oretn  v.  Biddle,  8  Wheat.,  1 ;  Bank  v.  BU- 
liiujt,  4  Pet.,  514;  Woodruff  t.  TrapruM,  10 
How.,lBO;BW/T.  Jf«(iOrJi)oTiJ,10Sn.8.  — 
tXXVI.,  89SJ. 

8.  If  the  Debt  Ordinance  of  Louisiana  Is  in 
Tiolation  of  tbe  Constitution  of  the  United 
States  and,  therefore,  a  uiilliCj  as  against  Ibe 
holders  of  consolidated  bonds,  if  the  latter  are 
entitled  bj  the  lenna  of  their  con  tnct  to  be  paid 
outof  the  moneys  collected  fortheir  benefit  and 
to  have  further  collections  made,  is  there  any 
mode,  known  to  the  law,  by  which  their  rights 


adjudgethat  no  relief  whateveri 
either  of  these  niits.  One  ia  a  suit  in  equity 
commenced  in  the  Circuit  Court  of  Uie  Uoited 
[T51j  States  by  holders  of  conaolldated  bonds  to  pre- 
vent, by  injunction,  officers  of  the  State  from 
usins  ue  proceeds  of  taxes  already  r^sed  un- 
der the  SCatuteand  Conatitutlon  of  1874,  for  any 
purpoM  other  than  that  for  which  they  were 
collected  and  paid  to  the  slate  Treasurer.  In 
tbe  other  suit,  the  plalnmts,  holders  of  consoli- 
dated bonds,  and  dtizens  of  New  York,  ask  a 


payment  ol 
Uon  of  taze 


lectl 


Some  comment  Is  made  upon  the  extended 
nature  of  the  relief  saked  by  plotntlfls.  It  ia 
suJflcient  to  remark  that  the  court  is  never 
bound  to  give  relief  to  tbe  full  extent  demanded ; 
and  all  rdlef  is  not  to  be  denied  because  more  la 
asked  than  the  court  will  grant  under  any  cir- 
cumatanceanr  iDtheportlcularcase.  Ana  there 
is  no  around,  I  suboitl,  for  the  suggestion  that 
granting  relief  would  require  the  adminlatra- 
□on,  by  the  court  of  the  geneml  flnancea  of  the 
State.  Whatsbould  bedone,  if  properly  it  mav 
l>e,  ia,  by  necessary  orders  to  prevent  the  om- 
«cn  of  the  Stal«  from  deprivmg  creditors  of 
moneys  which  by  express  contract  have  been 


hibition  b  the  void  Debt  Ordinance  of  ISTS.  It 
is  distinctly  admitted  to  be  easily  ascertainable 
from  the  accounts  how  much  of  tbemoney  in  tbe 
Treasury  is  applicable  to  this  ctaaa  of  debts.  In- 
deed, it  appears  from  the  opinion  iaNeaman-v. 
Bvrkt,  hereafter  referred  to.  that  the  Treasurer 
uid  fiscal  agent  of  Louisiana  beld  within  tbeli 
-US 


control,  when  these  suits  were  commenced,  all 
the  moneys  raised  under  tlie  Statute  and  Co 
stitution  ofl874  to  meetthefnlereat  foiling  due 
Jan.  I,  1880.  They  have,  in  their  hands,  mora 
than  enough  to  pay  tbe  coupons  of  Jan.  1,1880, 
held  by  the  parHes  now  before  the  court  Fur- 
ther, a  fact  most  signlflcant  in  view  of  thesug- 
gestioo  that  these  moneys  are  mingled  wtUi 
otfaer  moneys  in  the  state  Treasuiy,  tbe  Interest 
fund  created  to  pay  coupons  maturing  Jan.  1, 
1680,  were  by  an  Act  of  the  Oenenl  Assembly  of 
Louisiana,  approved  Jan.  4,1883,  directed  to  be 
invested  ia  United  States  bonds.  Acts,  La., 
1881  ,p.  50,  And  it  is  not  pretended  that  payment 
from  that  fund  will  produce  the  slightest  con-  (iricxi 
fusion  in  the  Treoaurer'a  accounts,  or  involve  ' 
the  use  of  moneys  raised  for  other  and  distinct 
purpoaea.  If  any  confudon  enauea  from  audi 
an  application  of  these  moueys,  it  would  be 
only  of  that  kind  which  arises  when  the  low 
prevents  a  rapudiatingdebtor  from  misappropri- 
ating funds.  In  his  hands,  that  have  been  dedi- 
cated to  a  epedflc  purpose. 

It  is  apparently  ur^ed,  as  an  obstacle  In  the 
way  of  relief,  that  plaintiffs  do  not  seek  to  have 
tbe  proceeds  of  these  taxes  applied  apecially  to 
the  payment  of  their  claims,  but  ask  such  oi^ 
dera  as  will  enable  all  holders  of  consolidated 
bonds  to  participate  In  the  distribution  of  the 
moneys  nused  under  the  Statute  and  Constitution 
of  1874.  Had  tbe  suit  for  a  mandamv*  sought 
the  application  of  the  moneys  solely  to  the  pay- 
ment ofcouponsheldby  the  plaintiffs,  it  mig^t, 
Grhaps,  have  been  urged  as  ground  for  its  re- 
sal,  that  each  bondholder  hod  on  interest  In 
the  fund  so  created.  StaU,  ex  rel.  Boj/er.v.  State 
Trauurer,  S3  La.  Ann.,  177.  If  the  relief  asked 
cannot  be  given  for  the  benefit  of  all  holders  of 
consolidated  bonds,  there  would  aeem  to  be  no 
difficulty  in  restricting  paymenta  to  auchasare 
actually  before  the  court  in  person  or  by  repre- 
sentation. It  ia,  however,  proper  to  sav  that, 
notwithstanding  the  criticisms  made  oy  tbe 
court  upon  the  nature  and  extent  of  the  relief 
asked,  I  do  not  feel  authorized  to  Infer  from  its 
opinion  that  relief  would  be  given  to  the  partiea 
before  it,  had  they  aaked  payment  only  of  their 
CDUDons.  The  opinion  seems  to  proceed  upon 
tbe  oroad  ground  that,  as  Louisiana  Is  not  di- 
rectly susme  in  its  corporate  capacity,  iho 
courts  of  the  Union  cannot  reach  ita  ogenta  em- 
ployed, under  its  orders,  in  the  work  01  destroy- 
ing  the  contract  rights  of  the  plolntUfs. 

4.  Are  these  suits  forbidden  by  the  lllh 
Amendmentof  the  Federal  Constitution,  which 
declares  that  the  Judicial  power  of  the  United 
Slates  Bhail  not  be  construed  to  extend  to  sny 
suit  In  law  or  equitv  commenced  or  proaecutcd 
against  one  of  tJie  United  States  by  dtizens  of 
another  State?  I  understaod  the  court.  In  ef- 
fect. If  not  in  terms,  to  hold  that  they  cannot 
be  nudDtained  without  violating  tbat  Amend- 


vry,  Law  Bep.,  7  tj.  B.,  887.  It  appeara  tbat, 
by  an  Act  of  Parliament,  a  round  sum  was  ap-  r75si 
propriated  to  tbe  Crown  to  be  used  in  paying 
costs  Incurred  In  prosecutions  at  aasUes  and 
quarter  seBsioas  In  Eaglfind,  formerly  paid  out 
of  county  rales.  BilU  of  coals  having  been 
passed  by  local  offlcert,  certain  Items  were  dis- 
allowed and  oUun  reduced  by  tbe  Lords  tit  tbe 
107  D.  8. 
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TreaniTf.  Bntwequenllf  a  nle  went  anlnst 
the  latter  to  shov  cause  whj  a  writ  ofman- 
*UtmuM  shonld  not  fMue  compelling  them  to  paj 
these  bills  out  of  the  funda  appropriated  to  the 
Crown  for  such  purposes.  The  Judges,  although 
of  opinion  that  the  ctefeudaot  should  be  gov- 
erned by  the  taxation  of  the  local  offlccn,  de- 
clined la  giant  the  writ  Cockbum,  C  •/'..said: 
"The  question  cotnea  to  be,  whether  the  Lords 
CommlMJoDera  of  the  TreaBury,  when  this 
ntonej  gets  Into  their  hands,  are  bound  to  apply 
ll  as  serrants  of  the  Crown,  or  as  the " 


there  is  anv  statutable  obligation  cast  upon  the 
Xotdaof  the  Treasury  to  do  what  ve  are  asked 
to  compel  them  to  do  by  "^''''i*'"^ ''^i'^'?:  to 
issue  a  minute  to  pay  that  money;  because  it 
seems  to  me  clear  that  we  have  a  right  togrant 
a  mandamuM  if  there  is  such  a  statulory  obliga- 
tion, puticularly  wtten  the  application  lamue 
on  lienalf  of  persons  who  have  a  direct  Interest 
In  tlK  matter."  Similar  declaiatlons  were  made 
by  the  Dtlwr  Judges,  They  all  concurred  in 
denying  the  writ  upon  the  ground  that  the 
money  was  Toted,  not  to  named  officers  to  be 
by  tbem  applied  to  a  deslsnated  purpose,  but  as 
*'n  supply  to  the  Crown; "  tiiatuie  officers  who 
diatributed  it  for  the  purposes  named  acted  as 
servants  of  the  Crown,  not  as  servants  of  Par- 
liament; that  a  suit  against  tbooe  officers  was, 
therefore,  one  against  the  Sovereign,  whom, 
said  Cli^  JvtUee  Cockbum,  the  Court  of 
Queen's  Bench  had  no  power,  even  in  appear- 
ance, to  command. 

It  seems  to  me  that  case  furnishes  no  support 
lor  the  suggestion  that  these  are  suits  ag^at 
the  State,  simply  because  they  are  brought 
■gainst  ila  oflicera.  It  does  not  conflict  with  the 


D  tlint  the  state  TreasuiOT  can  be  c( 
"  thcae  t 
^onstitu 
ritv  to 
them.  Here  there  itaiAifubiMfobligationupc 


propositloD  tlifit     .     .  .  _  .  .  _ 

pelled  to  apply  the  proceeds  of  thcae  taxes  a 

itipulated  in  •'^-  °-— -■  " '-  ■' 

1874,  which  ^ 


stipulated  In  die  Statute  and  ConsUtutlon  of 
e  bis  sole  autbority  to  receive 


ConstltutioD,  which,  In  terms  demres  that  the 
proceeds  of  taxes  collected  undetthe  Act  of  that 
rear  "Shall  be  paid  by  the  Treasurer  of  the 
State  to  the  holders  of  taiA  bonds,  as  the  prin- 
cipal and  Interest  of  the  same  ahsli  fall  due," 
without  further  legislative  authority.  Thcae  ob- 
ligations remain  upon  that  officer,  unless  It  be 
that  the  Debt  Ordinance,  although  unconstitu- 
tional and  void,  has  discharged  them.  Had 
Farilament,  instead  of  the  Act  involved  In  the 
case  cited,  passed  one  directly  imposmc  upon 
the  defendants  the  dn^  of  paying  out  of  mon- 
eys appropriated  for  that  purpose  a  certain  class 
of  claims,  It  is  manifest  that  the  court  of  Queen's 
Bench  would  have  compelled  them,  by  man- 
damvt  or  other  process,  to  perform  that  duty. 
In  the  case  supposed,  there  would  have  been  a 
statutable  obUgatlon  which  the  court  would  not 
have  permitted  the  defendants  to  evade  on  the 
pretext  that  they  were  officers  of  the  Crown. 

This  distinction  [s  well  illustrated  in  OrenriOe- 
Jfumw  T.  Sirfo/ dimttftia.  Law  Rep. ,  fl  Eq. , 
11.  lliere  the  plaintiff  sought  a  decree  for  the 
Tslue  of  diplomatic  services  luieged  to  have  been 
rendered  by  him.  He  claimed  that  he  was  en- 
titled to  be  paid  out  of  certain  money  voted  by 
Faiitameni  to  the  Forelgu  Office.  Lard  Rom- 
flee  1?  Otto. 


Illy,  U.  R.,  s^d:  "  It  (the  money  so  voted)  Is 
not  paid  in  trust  for  any  particular  person,  'The 
case  that  was  cited  was  to  this  effect:  that  If  Par- 
liament vot«s  a  sum  of  £1,000  to  Jolin  Smith, 
and  the  Treasury  devote  in  their  books  the  pay- 
ment of  that  sum  to  other  purposes,  then  a  man- 
damiu  will  lie  to  the  Treasury  In  order  to  pay 
IhaX  £1.000  to  John  Smitli.  But  there  is  Dothins 
of  the  sort  here.  Parliament  has  merely  voted 
certain  suma  to  Her  Majesty,  and  of  these  nuns 
£eoO,bOO  are  to  be  applied  to  the  Foreign  Office. 
The  distribution  of  that  amount  Is  left  to  the 
officers  of  the  Foreign  Office  to  apply  In  such  a 
manner  as  Is  most  subservient  to  Her  Hajesn'a 
service  and  to  the  due  support  of  the  Foreign 
Office,  and  there  Is  nothing  whatever  to  connMt 
the  plaintiff  with  a  penny  of  this  money  In  any 
aspect.  It  is  impossible  for  me,  therefore,  In 
that  state  of  things,  to  say  that  there  Is  any  trust 
for  him." 

I  refer  also  to  Eec  v.  Lordt  Oommittiotun  of 
tli^  D-MMrv.  4Ad.&El.,e8e.  'Thatwasenap-  [T6S] 
plication  for  a  ntartdamut  against  the  defend- 
ants, who  had  autbority  by  statute  to  grant  a 
certain  "superannuation  allowance."  Sir  J. 
Campbell,  Attorney-General,  contended. that  it 
was  against  principle  that  the  court  should  m- 
der  a  maTutamvi  in  the  name  of  the  King,  di- 
recting the  King  to  pay  money.    But  them' 


ifamtti was KTsnled.  XbnfDenman,  (7../., said; 
_  .  .    .  .,  this  Is  only  thi  ...... 

having  the  control  of  a  si 


'  If,  then,  thi 


only  the  case  of  public  ol 

„ j1  of  a  sum  of  mon^  for  this 

particular  purpose,  there  la  no  reason  that  a  man- 
damui  should  not  Iseue.  They  are  oScers  un- 
der the  Crown;  but  the  Crown  has  no  more  to 
do  with  them  for  tliis  purpose  than  anv  other 
officers.  They  are  merely  parties  who  have  re- 
ceived a  sum  of  mouev  as  trustees  for  sn  indi- 
vidual under  the  provisions  of  an  Act  of  Parlia 
mcnt  *  *  ■  Hereitonly  appears  that asum 
of  money  has  heeix  voted  as  an  allowance'to  an 
individual,  which  sum  they  have  and  refuse  to 
pay." 

There  is  anotlier  consideration  which  sttenKth- 
01  the 

teCon- 

stltutiona  and  state  lavrs.  To  the  du^  Imposed 
by  the  Statute  and  Constitution  of  1874  upon  Its 
offlcets,  there  is  superadded  the  duty  impoaed 
by  the  fundamental  law  of  the  land,  not  to  re- 
^rd  as  binding  any  state  enactment  which  Im- 
pairs tl>e  oblintlon  of  contracts. 

If  the  case  ated  from  the  Queen's  Bench  were 
susceptible  of  the  construction  put  upon 
this  court,  it  should  not  have  conlroUuig 


it  by 


JiuHai  Miller,  speaking  for  the  court  In  United 
SiaUt  V.  Lee  [anit,  171].  That  was  ejectment 
to  recover  real  estate,  in  the  actual  poasesalon  of 
officers  who  claimed  it, not  in  any  personal  right, 
but  for  the  United  States;  property  used  and  oc- 
culted as  a  cemetery  for  dead  soldiers  of  the 
Union.  It  was  contended  that  a  suit  against  llie 
officers,  having  for  Its  object  to  disturb  their  pos- 
session, was  a  suit  against  the  gOTerament  In 
support  of  that  position,  nnmenras  cases  were 
died  from  the  English  courts,  whidi  held  that 
a  suit  could  not  be  maintained  agaloM  offlceis 
of  the  Crown.  But  we  hdd  that  upon  audi  s 
question  but  little  weight  should  ba  givon  to  JTS61 
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thoM  adlndtatUoiui  tliat  there  U  a  Tut  difle^ 
flnce  In  the  eMentul  character  of  the  two  gov- 
crDQMDts  la  reference  to  the  BOiutw  and  depos- 
lUrles  of  power;  that  while  in  England  the 
Crown,  the  fouiMain  of  honor,  cannot  be  dis- 
turbed iit  Its  poHca^n  of  propert;r  by  proceaa 
directed  agaiiin  Its  officers  or  agents,  under  our 
Sfstem,  the  people,  who  are  there  subjects,  are 
sovereign;  that  '"nieit  ri^ts,  whether  collect- 
ive or  individual,  are  not  Donnd  to  give  way  to 
a  sentiment  of  loyalty  U>  the  penon  of  the  mou- 
archi"  that  "The  citiien  here  Knows  no  person, 
however  near  to  those  la  power  or  however  pow- 
erful in  himself,  to  whom  he  need  ytela  the 
rights  whidi  the  law  secures  to  him  when  it  ii 
well  adminiateredf  that  "  When  he, ' ' 


why  deference  to  any  person,  natural  or  artlfi- 
du,  not  even  the  United  States,  shotild  prevent 
him  from  using  the  means  which  the  law  slves 
him  for  the  protection  and  enforcement  ofthat 
right"  Bald  the  court  further,  In  that  case : 
"No msu  Id  this  country  is  so  hish  that  he  Is 
above  the  taw.  No  officer  of  the  law  may  set 
that  law  at  defiance  with  Impnnity.  All  theof- 
flcera  of  the  government ,  from  the  nighest  to  the 
lowest,  are  crntures  of  the  law  and  are  bound 
to  obey  It.  It  Is  the  mil;  supreme  power  in  our 
system  of  government,  and  ere^  man  wlto,  tv 
■ccq)tin<  office,  participates  in  its  f unclton%  is 
only  the^hore  strongfy  Bound  lomUnnHiothat 
supremacy,  and  to  observe  the  limltatlona  which 
It  imposes  upon  the  ezerdse  of  the  authori^ 
whi(±  It  gives." 

In  that  case  the  court  rfr«fBrnis  the  doctrines 
of  (kion  V.  BarJc,  9  Wheat..  TSa  The  latter 
WM  a  suit  tc  recover  moneys,  which  officers  of 
the  State  of 'Ohio,  in  conforoilty  with  its  stat- 
utes, had  lUegally  taken  from  a  bank  of  the 
United  gtotea.  The  suit  being  against  the  offi- 
cers of  the  State,  the  -objection  was  taken  that 
it  could  not  benutained  without  the  State  Itself 
being  a  party;  that  the  State  conid  not  be  sued; 
consequently.  It  waa  argued,  the  relief  ptsyed 
(the  restoration  of  the  money)  could  not  be 
granted.  But  to  that  objection  the  court,  speak- 
Uig  by  Chi^JvMet  Harahall,  and  this  language 
,f  Is  Quoted  approvingly  in  United  dtatet  v.  Lee, 
'said:  "If  the  State  of  Ohio  could  have  been 
made  a  p«rtv  defendant,  it  can  scarcely  be  de- 
nied that  tbu  would  be  a  strong  case  for  an  In- 
junction. The  objection  is  that,  as  the  real  par- 
ty cannot  be  brought  before  die  court,  a  suit 
cannot  be  sustained  Maioat  the  agents  of  that 
party;  and  cases  have  been  cited  (o  show  that  a 
court  of  chancery  will  not  makeadecree  unless 
all  those  who  are  subatantiiklly  interesU>d  be 
made  parties  to  the  suit.  This  is  certainly  true 
where  it  Is  In  the  power  of  the  plaintiff  to  make 
them  parties;  but  If  the  person  who  is  the  real 
principal,  the  person  who  Is  the  true  source  of 
the  muchief ,  by  whose  power  and  far  whose  ad- 
vantage It  Is  done,  be  himself  above  the  law,  be 
exempt  from  all  judicial  process,  it  would  be 
subversive  of  the  oest  established  principles  to 
■a;  that  the  laws  could  not  afford  the  same  rem- 
edka  against  the  agent  employed  in  doing  the 
WTonf ,  which  they  would  afl'ord  against  him 
GOula  bis  principal  be  joined  in  the  suit " 

The  dedsion  m  that  case  has  not  been  hereto- 
fore questioned  in  this  court  It  seems  to  estab- 


Ush.upon  grounds  which  cannot  well  be  shaken, 
that  a  suit  against  state  officers,  to  prevent  k 
threatened  wrong  to  the  Injtiry  of  the  citizen,  is 
not  neceuarily  a  suit  against  the  State  within 
the  meaning  of  the  11th  Amendment  of  the  Con- 
stitution; for,  said  CliitfJtulieeJS»nbaii,  "The 
nth  Amendment,  which  restrains  Uw  jurisdic- 


suits  in  which  a  State  is  a  party  to  the  record." 
Here,  the  Stale  is  not  a  partv  to  the  record. 
Here,  officers  of  Louisiana  only  are  parties  de- 
fendiintB;  and  the  relief  asked  is  that  they  here- 
quired  to  perform  purely  minlstolBl  dutieaim- 
posed  upon  them  by  thcbtatute  and  Constitutiim 
of  1874,  whose  provisions,  as  respects  the  mat- 
ters now  in  issue,  are  still  in  force  and  ohli^ 
tory,  because  never  affected,  modified  or  re- 
pealed,otherwise  than  by  a  Debt  Ordinance,  sub- 
sequently adopted,  conceded  to  be  In  conflict 
with  the  Constitution  and,  therefore,  abeoluto- 
ly  void. 

There  are  other  decisions  of  this  court  still 
jnore  directly  In  point.  The  leading  one  la 
Dun't  V.  Oral,,  Ifl  WaU..  308  [88  U.  S.,  XXL, 
4471  In  that  case  It  appears  that  the  State 
of  Teias  made  a  grant  of  lands  to  a  railroad  [TS8) 
company,  upon  the  basis  of  which  bonds  were 
Issued  known  as  land-grant  mortgage  bonds. 
They  were  sold  in  large  numbers  in  this  country 
and  Europe.  Subsequently  the  State,  by  pro- 
fWons  of-a*  statutes  ahd  'ConstltuOon,  at&fi^^ 
ed  to  repudiate  and  nullify  Its  contract;  and,  in 
puiBuaace  thereof.  Its  officers  proposed  to  Issue 


paten  ts  to  otheiB  for  a  part  of  the  la 

in  this  grant    Thereupon  a  suit  in  equity  was 

instituted  in  the  Circuit  Court  of  the  United 


States  against  the  Qovcmor  and  the  Conunla- 
sioner  of  the  General  I^nd-Office  of  Texas, 
to  prevent  Ihem  from  Issuing  patents  for  the 
lands  or  any  part  of  tbcm.  Tl^  State  was,  of 
course,  not  made  a  part;  on  the  record.  "Ilie 
bill  was  demurred  to  upon  the  ground  that  she 
GcAild  not  be  sued,  and  that  the  suit,  being 
against  her  officers,  was  one,  within  the  meaning 
of  the  Constitution,  against  her.  The  demurrer 
was  overruled,  and  the  relief  asked  was  given. 
Toucbine  the  question  of  juHsdiction,  the 
court,  speaking  by  Mr.  Jvttiee  Swayne,  slated 
these  principles  as  having  been  announced  in 
Otbem  V.  San^.  1.  A  Circuit  Court  of  the 
United  States,  in  a  mnpet  case  In  equity,  may 
enjoin  a  stale  officer  from  executing  a  state  law 
in  conflict  with  tlw  Constitution,  or  a  statute  of 
the  United  Slates,  when  such  execution  will 
violate  the  rights  of  the  coniplalnant  3.  Where 
the  State  Is  concerned,  the  State  should  be  mode 
a  party,  if  it  can  be  done.  That  It  cannot  ba 
done,  is  a  sufficient  reason  for  the  omission  to 
do  it,  and  the  court  may  proceed  to  decree 
against  the  officers  of  the  Stato  In  all  respects 
as  if  the  State  were  a  partv  to  the  record.  8. 
Itt  deciding  who  are  parties  to  the  suit,  the 
court  will  not  look  beyond  the  record.  Msjcing 
a  state  officer  a  party  does  not  make  the  Slate 
a  party,  although  her  laws  prompt  his  action 
ond  the  Slate  stands  behind  him  as  the  real 
party  in  interest  P.  S20  [458].  It  was  In  coB- 
Eonnity  with  those  doctrinee  that  the  relief  asked 
ivas  given.  See,  also,  ValNer  v.  Binds,  T  Pet, 
MS;  S.  B.  Co.  V.  Letton,  2  How.,  497;  %  BWay, 
Const.,  Boc.  1685i  1  Kent,  Com.,  SCI. 
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In  part  upon  the  aathorftj  of  Dotx'f  t.  Qray, 
and  Otborti  v.  Bank,  this  court,  in  Board  of 
LiquiiiaHon  t.  MeOnnb.  93  U.  S..  631,  Ml, 
[3UCIII.  ,828, 8281,mainl»iined  the  righlof  ahold- 

(759!  er  of  conwlidated  bonds  to  a  decree  against  the 
ofllcera  of  the  State  of  Louiaiana,  who  are  here 
defeodants,  constituting  the  Board  of  Liquida- 
tion, preventing  tlie  use  of  such  bonds  for  the 
payment  of  a  debt  due  from  the  State  to  a  levee 
company.  The  proposed  action  of  the  Board 
w:is  based  upon  a  atatutc  passed  March  3, 1S75. 
8o  that  the  suit  had  for  its  object  to  prevent  state 
officers,  charged  wiih  the  execution  of  the  latter 
Act.  from  carryinfc  out  its  provisions.  It  never 
occurred  to  this  court  that  the  suit  was.  forthat 
reason,  one  against  the  State  within  the  mean- 
iDg  of  tlie  Constitution.  Upon  the  general 
question,  whetherthe  defendants,  being  officers 
of  the  State,  were  amenable  to  process  from 
a  Federal  Court,  Mr.  Justice  Bradley,  speaking 
for  this  court,  observed :  "  On  this  brancn  of  Ihe 
subject,  the  numerous  and  well  considered  cases 
heretofore  decided  by  this  court  leave  liiile  to 
be  said.  The  objections  to  proceeding  against 
atate  officers  by  mandamui  or  injunction,  are; 
Drat,  that  it  Is,  in  elTect,  proceeding  against  the 
Stale  itself;  and  secondly,  that  it  Interferes  with 
the  official  discretion  vested  in  the  offlceis. 
It  is  conceded  that  neither  of  these  things  can 
be  done.  A  State,  without  ita  consent,  cannot 
be  sued  by  an  individual;  and  a  court  cannot 
aubstitutc  its  own  discretion  for  that  of  execu- 
tive officers  In  matters  belonging  to  the  proper 
junsdiction  of  the  laiter.  But  it  has  been  well 
settled, that  when  aplain  official  duly,  requiring 
no  exercise  of  discretion,  is  to  be  performed, 
and  *perf ormance  is  refused,  any  person  who 
will  sustain  peisomil  injury  by  auch  refusal 
may  have  a  mandamitt  to  compel  its  perform- 
ance: and  when  such  iluty  Is  threatened  to  be 
violated  by  some  positive  official  act,  any  person 
who  will  sustain  personal  injury  thereby,  for 
which  adequate  compensation  cannot  be  had 
at  law,  may  have  an  injunction  to  prevent  it. 
In  such  case,  the  writs  of  niarufitmvt  and  in- 
junction are  somewhat  correlative  to  each  other. 
In  either  case,  if  the  officer  plead  the  authority 
of  an  unconstilutioual  law  for  the  non-perform- 
ance or  violation  of  hisduty,  Itwillnot  prevent 
the  issuing  of  the  writ.  An  unconstitutional 
law  will  be  treated  by  the  courts  as  null  and 
void."  Upon  these  grounds,  the  decree  of  the 
Circuit  Court  was  affirmed,  so  far  as  it  pro- 
hibited the  debt  due  the  levee  company  from 
beingfunded  in  consolidated  bonds.    Such  use 

IT60)  of  them  was  deemed  an  impairment  of  the  con- 
tract rights  of  those  who  were  entitled  to  re- 

It  seems  to  be  impossible,  in  view  of  our  de- 
cision In  that  case,  apart  from  previous  decisions 
upon  which  it  was  founded,  to  hold  that  these 
suits  are  forbidden  by  the  11th  Amendment  of 
the  Federal  Constitution.  We  have  adjud^^ 
that  there  is  power  in  the  courts  of  the  Union, 
in  a  suit  by  an  individual  against  state  officers. 
In  prevent  them,  in  execution  of  an  unconstitu- 
tional statute,  from  using  these  consniiduled 
bonds  for  purposes  Inconsistent  with  the  con- 
tract under  which  they  were  issued.  In  these 
cases,  it  i«  determined  thai  those  courts  are  pow- 
I,  in  suits  against  snch  officers,  to  prevent 


and  thli,  in  ^nrt,  npon  the  ground  that  tlie  re- 
lief aaked  will  require  the  officers,  who  have 
charge  of  those  moneys,  to  disregard  the  con- 
fessedly void  orders  of  the  supreme  political 
power  of  the  State. 

It  may  be  ashed:  when  before  has  this  court 
found  the  unconstitutional  mandate  of  a  State  to 
be  an  obstacle  in  the  way  of  compelling  her  of- 
ficers to  respect  rightsoi  contract, the  obligation 
of  which  Is  protected  against  Impaii  men t  by  any 
law  of  the  State?  Of  what  value  is  the  contraet 
clauseof  the  Federal  Constitution  if  it  cannot  be 
enforced  against  hostile  provisions  of  a  Slate 
Constitution?  This  court  said,  in  Dorfje  v.  TVW- 
•ry,  !8  How,  831,  880  [5»U.  S„  XV.,  401, 412], 
that  "Achangeof  constitution  cannot  release  a 
State  from  contracts  made  under  a  constitution 
which  permits  Ihem  to  be  made;"  in  Ba/ik  v. 
BMty.  1  Black, 486. 448  [06U.  S.,  XVII.,  173, 
179],  that  a  coutract  between  Ohio  and  a  bank 
in  that  State  was  entilled  to  the  protection  of 
the  Constitution  of  the  United  Stat^  against  any 
law  of  Ohio  impairing  iis  obligation;  in  R.  H. 
Co.  v.  McClvre,  10  Wall,  511,  BIS  [77  U.  »., 
XIX.,  997,  998],  that  "The  Constitution  of  a 
State  is  undoubtedly  a  law,"  within  the  mean- 
ing of  the  contract  clause  of  the  Constitution, 
and  that "  A  State  can  no  more  do  what  Is  thus 
forbidden  by  one  than  by  the  other, — there  is 
the  same  impediment  in  the  way  of  both;"  in 
WTiiUv.  Hart,  13  Id.,  640,  652  (SOU.  8.,  XX, 
ees,  687],  that  "  II  is  well  settled  by  the  adju- 
dications of  this  court  that  a  State  con  no  more 
impair  the  obligation  of  a  contract  by  adopting 
a  constitution  thnn  bv  passing  a  law;  In  tlie  ere 
of  the  constitutional  inhibition  they  are  sub- ,__,, 
atantially  the  same  thing;"  and  in  Gunn  v.  I*<"J 
Bnrrv,  IB  Wall. ,  010,  628  [83 U.  S. .  XXI. ,  212, 
21.'!],  that  the  Constitution  of  the  United  Slates 
"  Is  above  and  beyond  the  power  of  Congress 
and  the  States,  and  is  alike  obligatory  upon 
both;  a  State  can  no  more  impair  an  existing 
contract  by  a  constitutional  provision  than  by  a 
legislative  Act;  both  are  within  the  probltrition 
of  the  National  Constitution."  Why  should 
these  established  doctrines  of  the  court  be  over- 
ruled, as,  for  all  practical  purposes,  they  are, 
by  the  judgment  this  day  rendered?  The  Con- 
stiiution  declares  that  it  shall  be  the  supreme 
law  of  the  land,  "  Anything  in  the  Constilu- 
tutloD  or  laws  of  any  State  to  the  contrary  not- 
withstanding." Its  mandate,  in  that  respect, 
la  addressed  alike  to  the  Judges  of  the  Fe<Ieral 
and  State  Courts,  for  it  declares  that  the  Judges 
in  everySlateshall  be  bound  thereby.  And.aals 
saIdinUw^«v.  ICoo/Aiy.tomake  its  supremacy 
more  complete,  impressive  and  practical,  that 
there  should  be  no  escape  from  Its  operation,  and 
that  it3  binding  force  upon  the  States  and  the 
members  of  Congress  should  be  unmistakable. 
It  is  declared  that  "  The  Senators  and  Repre- 
sentatives, before  mcniioned,  and  the  memliers 
of  the  several  Slate  Legislatures,  and  all  eiecu- 
tive  and  judicial  officers,  both  of  the  United 
States  and  of  the  several  States,  shall  be  bound 
by  oath  or  affirmation  to  support  this  Constltu- 

Nor.  if  the  relief  here  asked  be  granted,  can 
1  agree  that  the  officers  of  the  State  cannot  be 
protected  against  her  subsequent  action.  If  pro- 
ceeded agmnst because  of  thclrcompliancewith 
Ihe  judgments  of  the  courts  of  the  Union,  the 
suit  can  ultlmatelj  be  brought  here  for  review. 


,Coogl^' 


711-7tt 


SuFSBMZ  Coubt  of  thk  UsrrzD  States. 


Oct,  Twbm, 


vhere  noone  win  bepennittedto  iuffer  bectuM 
of  bli  obedience  to  tne  supieme  law  of  the  laud. 
Upon  the  general  queetioii  of  the  power  of 
the  ciiGuit  court  to  grant  n  mandamu*  against 
state  officers,  there  are  some  propositions  an- 
noimc«dtir  thecouit  w  hicb  should  be  eiamined. 
The  fact  is  mentioned  that  the  coupons  held  bj 
plaintlffa  have  not  been  reduced  to  judgment, 
and  it-U  said  that  the  circuit  court,  in  esercis- 
IngitsoriglnalJujiBdiction,  can  ordinarily  erant 
a  writ  (rf  mandamtu  onl;  in  aid  of  some  exuling 
Jurfsdicticn.  As  the  State  cannot  be  sued  as  a 
party  defendant,  to  say  that  a  Jud^ent  for  the 
amount  of  the  coupons  Is  a  condiaon  precedent 
._-_.  to  a  mandamvt  is  only  another  form  of  saying 
119X1  y^(  there  is  no  remedy  whatever  to  prevent  the 
miaappUcation  of  the  moneys  raised  under  the 
contract  and  liy  virtue  of  the  Statute  and  Con- 
stitution of  1874.  The  demandsof  theplaintiSa 
ar«  not  diq>uted,  except  upon  the  ground  that 
the  Debt  Ordinance  has  assumed,  without  the 
consent  of  the  State's  creditors,  to  remit  the  In- 
terest falling  due  3an.  1, 1880,  and  to  divert  the 
funds  raised  to  meet  it.  The  genuineness  of 
the  bonds  and  coupons  is  not  questioned.  The 
case,  therefore,  cornea  within  tne  rule,  explicit- 
ly laid  down  in  ItcConA't  and  olher  cases,  that 
mandanm*  will  lie  to  compel  the  performance 
by  a  public  officer  of  a  phun  ministerial  duty. 
nquiriuK  no  exercise  of  discretion.  Such  a 
remedy  is  absolutely  essential  for  the  protection 
of  the  rights  here  claimed. 

Upon  this  question,  reference  is  made  by  llie 
court  to  Sot/!  Co.  V.  .amy,  13  Wall..  244  [80  U. 
S.,  XX.,  SSei.  and  DoMnpm-lY.  Ihdge  Go..  105 
U.  S.,  287  [XXVI.,  1018].  In  the  first  of  those 
cases  it  was  decid«l  that  the  circuit  court  had 
no  power,  under  the  Act  of  1789,  to  issue  a  writ 
of  mandamtii  except  where  necessary  or  ancil- 
lary to  the  eserciBeofltsjurisdiction.  Andthat 
doctrine  was  re-affirmed  In  Dacenport  v.  Dodge 
Co.,  upon  the  authority  of  Bath  Co.  v.  Amy, 
^   -  -'■'      ■  -'      '    '       raised  in  the 

e  circuit  court 
the 
the  Act  of  March  8, 1876,  ch.  137  \\^ 
470].  It  will  be  found  that  the  decision  in  BaOi 
Co.  V.  Amy  was  based  upon  McInHre  v.  Wood, 
7  Cianch,  604;  McClung  v.  SilHman  6  Wheat., 
ette;  and  KendaU  v.  U.  8.,  12  Pet.,  S24. 

In  Melntin  v.  Wood,  the  circuit  court  was 
held  to  have  authority  to  issue  Euch  writs  only 
when  necessary  to  the  exercise  of  its  Jurisdic- 
tion. But  ft  was  said:  "  Had  the  11th  section 
of  the  Judiciary  Act  (the  one  declaring  what 
suits  shall  be  within  the  original  cogniz^ce  of 
circuit  courts)  covered  the  whole  ground  of  the 
Constitution, there  would  be  much  reason  for  ex- 
ercising this  power  in  many  cases  wherein  same 
ministerial  act  is  necessary  to  the  completion  of 
an  individual  right  arising  under  the  laws  of  the 
United  Stales,  and  the  Uth  sectino  of  the  same 
Act  would  sanction  the  issuing  of  tUe  writ  for 
such  a  purpose.  But  although  the  judicial 
rvflsn  power  of  the  United  Slates  extends  to  cases 
L  '^"i  ariilDg  under  the  laws  of  the  United  States,  Ihe 
Legislature  has  not  thought  proper  to  delegate 
the  exercise  of  that  power  to  its  Circuit  Courts 
except  in  certain  specified  cases." 

In  KtndaU  v.  XT.  8.,  Uie  previous  coses  were 
held  to  decide  that  the  writ  was  appropriate  to 
compel  the  performance  of  a  miniBieriat  act, 
necessary  tb  the  completion  of  an  individual 


ri^t  aridng  under  the  lawi  of  tbo  United  Slates. 
In  all  the  cases  prior  to  Bath  Co.  v.  Am$,  the 
want  of  power  in  the  circuit  court  to  Issue  the 
writ,  In  the  fli«t  instance,  and  In  advance  of  ■ 
judgment,  establishing  the  rights  of  the  partlea, 
was  put  distinctly  upon  the  ground  that  the 
whole  Judicial  power  of  Ihe  United  States  had 
not  been  delegated  to  the  circuit  courts.  In 
KendalVt  Cote,  however,  the  power  of  the  Cir- 
cuit Court  in  the  DiHtrict  of  Columbia,  lo  com< 
pel  the  Postmaster- General  by  ■mandam.ui  to 
perform  a  duty  enjoined  by  an  Act  of  Congress, 
was  sustained  because,  differentlv  from  the  cir- 
cuit courts  in  the  several  States.  Its  jurisdiction 
then  extended  to  all  cases  in  law  or  equity  aris- 
ing under  the  laws  of  the  United  States.  Now, 
It  IS  apparent  that  the  Act  of  March  8, 187G,  ch. 
137,  supplies  what  in  Mcli\tir»  v.  Wood,  and 
McClung  v.  £i'Ut'man  was  said  to  be  wanting^  It 
substantially  coverathewholeground  of  thcCon- 
stitution.  It  invests  the  circuiicourts  with  orig- 
inal Jurisdiction,  and  with  jurisdiction  by  re- 
moval from  the  stale  courts,  of  all  suite  at  law 
or  In  equity,  where  the  matter  in  dispute  ex- 
ceeds, exclusive  of  costs,  the  sum  or  value  of 
$500.  arising  under  the  Conatilutinn  or  laws  of 
the  United  States,  or  treaties  made  or  which 
shall  be  made,  under  their  authority;  or  in  which 
the  United  Stales  are  plaintiffs  or  petitioners; 
ir  in  which  there  is  a  controversy  between  clll- 
ens  of  different  States;  or  a  controversy  be- 
ween  citizens  of  a  State  and  foreign  States, 
itizeca  or  subjects;  or  a  controversy  between 
itizens  of  the  same  State  claiming  lands  under 
grants  of  different  Slates. 

It  seems  to  me  entirely  clear  tliat  since  the 
Act  of  March  8.  1875,  ch.  187,  enlarged  theju- 
ri^ictiou  of  thecircuit  courts,  they  have  power, 
Ihe  first  instance,  and  in  advance  of  a  Judg- 
ent  to  issue  a  mandamu*.  to  compel  the  per- 
formance of  purely  ministerial  acts,  which  re- 
quire no  exercise  of  discretion  and  are  neces- 
sary to  the  proteciion  or  completion  of  an  indl-  ( 
vicfual  right  ariHing  under  Ihe  Constitution  or 
the  laws  of  the  United  States.  Unless  the  cir- 
cuit court  can,  by  iniunction,  prevent  the  stnt« 
ofticersfromdoingwiiat  they  propose  to  do  and, 
by  maiulamui,  compel  them  to  perform  the 
ministerial  acts  enjoined  by  the  statute  and  Con- 
stitution of  18T4.  then  its  new  and  enlarged  ju- 
risdiction Is  of  no  practical  value  in  any  case 
where  a  State  determines  to  repudiate  its  con- 
tracts and  toenforceordlnances  impairing  Iheir 
obligation.  The  power  has  always  existed  in 
those  courts  to  issue  such  writs,  not  specific- 
ally provided  by  statute,  as  "  may  be  necessary 
for  the  exerciseof  their  respective  jurisdictions, 
and  agreeable  to  the  usages  and  principles  of 
law."  1  Stat.,  81,  884;  R.  S.,  sec.  716.  Juris- 
diction to  hear  and  determine  a  suit  arising  un- 
der the  Constitution  and  laws  of  the  United 
States  carries  with  it  the  power  to  issue  eithcr& 
mandamu*  or  an  injunction,  or  both,  when  et- 
sentlal  to  the  protection  and  enforcement  of  th» 
rights  involved.  In  such  cases,  the  writ  is  in 
-"e^  leasl  sense,  not  simply  necessary  but 
talto  tne  exerciseof  the  JurfadictJon  granted. 
It  must  also  be  observea  that  the  mam'amvt 
_  _it  was  commenced  in  an  inferior  court  of  the 
State.and  thence  removed  into  the  Circuit  Court 
of  the  United  Stales.  If  the  power  of  the  latter 
depended  upon  the  question  whether  the  stal» 

'.could,  Dy  jnii»idiHn«*,compeI  a  state  officer 

107  U.  £. 
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the  writ  aliould  be  awuded.  Thi*  court, 
mit  with  great  confldence,  li  In  enor  if  it  means 
to»ajOtMSlatt,*xnt.  Bart.Y.  Ai«Im,  88  La. 
Ann.,  4SB,  decide*,  or  that  the  BapNtne  Conrt 
of  Loulatasa  lias  ever  dedded,  that  tlte  eourta 
of  that  Stale  cannot,  nnder  anf  circiumtances, 
cmnpel  ba  offloeie,  t^  tnandamtu,  to  perform 


plain  <rfBdaldutiesiequliing  no  discretion.  Tbe 
state  Oodea{ProcedarBi»piesalf  declaiee  tliat 
tlie  writ  "may  lie  directed  to  public  <dBcen  to 
compel  them  to  fulfill  any  of  the  dnHesattaclted 
to  their  olBce,  or  which  may  be  legally  required 
of  them."  Sec.  est.  It  is,  I  think,  clear  that 
bat  for  the  Debt  Ordinance  the  court  would 
bare  anstained  the  writ  In  that  case,  and  com- 
pelled the  officeia  to  obey  the  Statute  and  Con- 
stitution of  1874.  What  the  court  adjudged 
was  that  while  an  officer  could  not  plead  tlie  au- 
thority of  an  unconBtiiuiional  statute  as  a  Justi- 
Qcatioo  for  the  non-performsoce  or  the  viola- 
tion of  his  duty,  it  wns  different  nhere  the  an- 
tborily  Is  an  article  in  the  Bute  Coostltutiou, 
Upoa  that  ground  alone  the  writ  was  refused. 
That  I  do  not  misinterpret  that  case,  is  clear 
from  JTewman  T.  Burkt,  determined  in  April, 
ISSa.  Newman,  holding  warrants  on  the  geu- 
enl  fund  of  Uie  StaU  for  1880  and  1881,claimed 
^at  by  virtue  of  the  Debt  Ordiaauce  he  was 
entitlea  to  be  paid  out  of  moneya  in  the  bands 
of  state  olBcen,  collected  under  the  Statute  and 
Constitution  of  1674,  and  by  I liai  Ordinance  di- 
rected to  be  transferred  to  tbe  general  fund; 
He  obtained  by  the  Judgment  of  (he  Supreme 
Court  of  the  State  an  order  for  a  mandamui 
against  the  state  TreaBurer  and  fiscal  agent, 
dnectlng  them  to  conform_thelr  boolu  '  ~ 


"  To  retain  in  statu  que  so  much  of  the  fund  In 
controvert  as  may  he  necessary  to  satisfy  the 
pending  daims  of  S.  J.  Hart  and  John  Elliott 
tt  al.,  *  *  *  In  case  judgment  should  be 
rendered  In  their  favor  In  the  judicial  profxed- 
ings  instituted  by  them,  and  now  pending  io 
the  Supreme  Court  of  tbe  United  States." 
Thus,  it  seems  that  those  officen,  with  tbe  ap- 
prove of  the  Supreme  Court  of  Louisiana,  only 
await  the  final  determination  of  these  suits  to 


«ral  Constitution. 

The  state  court,  afflrtnlng  the  doctrinee  of 
£l(at«,  «r  r«(.  Aiirt,  V.  Burifctf,  said:  ''Inasmuch 
aa  no  conrt  can  ever  acquire  Jurisdiction  over 
a  State,  or  to  enforce  a  contract  of  a  State 
against  her  will.  It  followa  that  no  court  can 
evertiava  power  to  decree  the  invalidity  of  any 
provision  of  the  State  Constitution   on   the 


exclusive  mandate  and  absolutely  Undlng  on 
them." 

Tfala  language  needs  no  laterpretatlon.  While 
the  Federal  Constitution  declares  that  it  shall 
be  the  supreme  law  of  the  land,  anything  in 
M]  tiM  OotistltutioD  of  any  State  to  the  contrarv 
notwithstanding,  the  Supreme  Court  of  Louisi- 
Sce  IT  Otto. 


ana  holds  that,  in  the  matter  of  state  contracta, 
her  Constitullon  Is  the  exclusive  mandate  to 
her  offlcora,  and  absolutely  binding  upon  than, 
anything  In  the  Constitution  of  the  United 
Stales  to  the  contrary  notwithatondiog.  And 
I  take  leave  to  say,  with  all  reapect  fcr  my 
brethren,  that  the  dedrion  this  Omj  rendered 
can  be  sustained  upon  no  other  ground  than 
that  taken  by  the  state  court.  But  in  vain  has 
this  court  repeatedly  adjudged  that  a  cult 
against  the  omcer*  of  a  State  to  enforce  the  per- 
formance of  i^ain  olHdal  duties  b  not,  necca- 
sarilv,  (me  against  the  State  within  the  meaning- 
of  that  Constitntioni  in  vain  has  it  often  de- 
cided that  contracts  with  SUtea  ate  as  fully 
protected  by  that  Constitution  as  are  those  be- 
tween Indivfduale,  and  that  a  State  can  do  more 


tha  Circuit  Courts  of  the  United  States  teen  In- 
vested with  jurisdiction  of  all  suits  arising  un- 
der tbe  Constitution  and  laws  of  the  Ceiled 
States;  In  vain  does  thst  Constitution  declsre 
tliat  it  ^all  be  tbtr  supreme  law  of  the  land, 
binding  upon  the  Judgea  in  every  Slate,  if  It 
be  true,  as  determined  by  the  Supreme  Court 
of  Louisiana,  that  no  court  can  ever  have  power 
eitberto  decree  a  provision  of  a  State  Constitu- 
tion invalid  on  the  ground  that  it  impsln  Uw 
obligation  of  contracis  wlib  that  Sute,  or  to 
compel  stale  officers  to  disregard  such  mvalld 
provision . 

As  further  evidence  that  the  state  court  rec- 
ognizes the  ri^t  to  a  mandamut  compelling 
state  officers  to  discharge  ministerial  duties,  im- 
posed by  provisions  of  the  Debt  Ordinscce,  I 
refer  to  Stale.  «z  ml.  Eaiytt,  v.  BvtIu,  £8  La. 
Ann.,  969.  Ecuyer  was  tbe  owner  of  certain 
consolidated  bonda,  Issued  under  tbe  Act  of 
1874.  He  concluded  to  accept  the  provUiosa  of 
the  Debt  Ordinance  of  1879  and,  in  confcrmiiy 
therewith,  applied  to  the  state  Treasurer  to  have 
bis  bonds  stamped,  so  as  to  show  that  he  ac 
ceded  to  the  reduction  of  intereat  made  by  that 
Ordinance.  That  officer  declining  to  comply 
with  this  request,  an  application  was  made  to 
an  inferior  stale  court  to  compel  him  to  etemp 
them.  His  refusal  to  comply  with  the  relalcr^ 
demands  was  based  in  put  upon  the  statute 
passed  In  188D,  after  the  Debt  Ordinance  went 
Into  operation,  which  declares  thst  no  bcmd  [fSTi 
shall  be  stamped  until  the  coupon  of  Jsnuaiy, 
1880,  Is  surrendered.  That  the  relator  did  not 
do.  A  mandamus  was  refused;  but  the  Supreme 
Court,  after  deciding  that  the  Act  of  IStO  was 
inoperative,  because  in  ccmflict  with  the  Delit 
Onlinance,  said:  "  In  Us  answer,  defendant  al- 
lies that  the  service  required  of  nlm  by  relator 
is  not  a  mlidslerial  dotj,  aod  that  the  Judlctaiy 
has  no  control  over  the  executive  and  co-otdl- 
nate  branchea  of  the  government,  except  as  re- 
gards purely  minlsteml  duties  of  executive  ofH- 
cers.  As  regards  the  first  proportion,  we  decide 
that  the  service  required  In  this  case  is  the  per- 
formsjice  of  a  purely  ministerial  duty,  and  thla 
is  too  plain  to  require  argument.  As  to  Ibo 
second  proposition,  it  is  elementaiy;  but  white 
fully  recognizing  the  Independence  and  all  lb* 
rights  of  tne  co-ordinate  branches  of  tbe  gov- 
ernment, it  Is  only  necesEsry  to  sav  that  ft  la 
the  province  and  duty  of  the  Judicurv,  when* 
ever  the  question  is  properly  bron^t  befwe  tb 
M7 
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in  JudlcUl  proceedings,  to  decide  whetber  du- 
ties sought  to  be  enforced  st  ilie  hands  ot  offi- 
cers are  or  are  not  ministerial,  and  tbat  It  Is  of 
the  esaenCQ  of  the  judiciar;  to  adjudge  such 
«uestioQS,  as  otherwise  thoee  officers  would 
tliecnselTeB.  by  their  own  decision,  be  judges  of 
their  legal  and  coDstitutioual  powers."  The 
Judgment  of  the  lower  court  was  reversed,  and 
the  man^mtu  ordered  to  be  Issued,  at  the  costs 
of  the  state  Treaaurer  In  both  courts. 

Thus  H  la  shown  that  the  same  court  which 
determined  Statt,  ez  rel.  Hart,  t.  Burke,  has  de- 
cided that  the  courts  of  LouUiana  have  power, 
by  -mandamit*,  to  compel  an  ofBcer  of  the  State 
to  discharge  ministerial  duties,  requlriuf;  In 
their  performaiiGe  no  discretion  upon  his  part; 
«apeclaUr  when  necessary  to  enforce  a  provision 
Id  the  Stat«  Constitution  In  conflict  with  the 
Constitution  of  the  United  States. 

It  would  seem,  then,  that  holders  of  the 
consolidated  bondn  ot  Louisiana  are  in  this 
anomalous  condition:  while  her  courts,  because 
of  the  Debt  Ordinance  in  the  new  Constitution, 
will  not,  by  mandamvi,  cAmpel  her  officers  lo 

Eerform  the  purely  ministerial  duties  imposed 
7  the  iitatute  and  Constitution  of  1874,  but 
will,  by  using  (hat  writ,  require  those  olftcers 
to  execute  the  provisions  of  that  Ordinance,  ol- 
thou^  It  Is  confessedly  in  conflict  with  the  Fed- 
«ral  ConBtltution.  the  courts  of  the  United 
17681  States,  though  now  inveiled  with  Jurisd'ction 
'  *  of  all  suits  arising  under  the  Constitution  and 
the  laws  of  the  United  States,  ate,  according  to 
the  present  decision,  without  power  to  compel 
tboae  officers  to  respect  the  Inhibition  In  the 
supreme  law  of  the  land  against  Slate  laws  Im- 
pairing the  obligation  of  contracts.  Such  are 
the  results  which  follow  from  the  action  of  the 
"supreme  political  power"  of  a  State  whose 
officerH,  sworn  to  support  the  Constitution  of 
the  United  States,  are  required  bj  the  state 
court,  and  now  permitted  by  this  court,  to  re- 
gard the  State  Coustittitlon  as  their  "  excludve 
mundale  and  nbaolutely  binding  on  them." 

My  own  conclusions  are: 

That  the  officers  of  Louisiana  cannot  right- 
fully esecu  te  provisions  ofltaConstltutionwMch 
conflict  with  the  supreme  law  of  the  land,  and 
the  courta  of  the  Union  should  not  permit  them 
to  do  so; 

That  but  for  the  adoption  of  the  unconatitu- 
tlonal  Debt  Ordinance  of  ISTB,  and  whether  the 
«ults  were  In  a  state  court  or  In  the  Circuit  Court 
of  the  United  States,  these  state  officers  would 
have  been  restrained  bv  Injunction  from-dlvert- 
ing  the  funds  collected  to  meet  the  interest  on 
the  consolidated  bonds,  and  would  have  been 
compelled,  by  tnanrfamui,  to  perform  the  purely 
ministerial  duties  enjoined  by  the  Statute  and 
Constitution  of  1874; 

That  if,  by  ezIetinK  laws,  the  Circuit  Court 
of  the  United  Slates  boa  no  power  to  Issue  such 
writs,  still,  upon  the  removal  of  the  mandamui 
■uit  from  the  state  court,  the  former  had  power 
to  do  what  the  state  court  could  legallv  have 
done  bad  there  been  no  removal,  n'z.:  make  per- 
emptory the  alternative  mandamu*  granted  at 
the  beginning  of  the  suit  by  the  Inferior  state 

That  the  Debt  Ordinance  being  void  because 
In  conflict  with  the  Constitution  of  the  United 
States,  fumisbeB  no  reaao'i  whatever,  least  of 
all  In  the  courts  of  the  Union,  why  the  relief 


asked  should  not  be  granted  by  any  court  ot 
proper  jurisdiction  na  to  parties: 

That  to  refuse  relief  because  of  the  command 
of  a  State  to  its  offlceia  to  do  that  which  is  fo^ 
bidden,  and  refrain  from  doing  tbat  which  1* 
enjoined,  by  the  supreme  law  of  tike  knd;  or  to 

6'veeSect,foranvpuTpasc,ln  thecourtaof  the  I76fll 
nion,  to  tho  orders  <»  the  supreme  political 
power  of  a  State,  made  In  defiance  of  the  Con- 
stitution of  the  Uniied  States.  Is,  practically,  to 
announce  that,  ao  tar  as  Judicial  action  la  con- 


tract, the  obligation  of  which  the  Constltnllon 
dedares  shall  not  be  impaired  by  any  state  law. 
To  such  a  doctrine,  I  can  never  give  my  a» 

I  am,  thetetore,  unable  to  irancur  In  the  opin- 
ion and  judgment  of  the  court 

Clted-107  0.  S.,  TBS;  108  U.B.,I8ilOeU.B.,  tfLW; 
Ul  U.  8.,  293. 


ANDREW  ANTONI,  Fif.  in  Err,, 
SAMUEL  C.  GREENHOW,  Treasurer  of  the 

ClTT  OF  RlCHHOIID. 

(See  S.  C,  IT  Otto,'TB»-ei3.) 

OmpomreeeitaUe  fcr  taati — Aetimpairing  eon- 
tract — whtn  adequatt  remedy  u  l^ — tnforce- 
fflent— mandamus. 


r^iiftifi.    It  mHnvQ  inm  a  TaL 
sons  taking  the  ooupous  ti 


e  them  In  par- 
fubaequc—  '- 
>lpt  of  tl 


Is  prlmuUr  the  ludge. 
nvTuIe  tbe  dednon  of 


TOld. 

£.  The  queatlnu,  whether  a  chann 
pain  a  suMtantlal  livht.  Is  one  ol  r 
and  of  tliat  tt>e  L«l«ature  la  prlmi 
This  court  sboula  never  ovaiTuIe 

the  Lcfrislative  Department  of  the 

thatsab}ect,  unlessa  palpable  error  has  been  ooni- 
mltted. 

&  Where,  at  the  time  the  coupon  was  Inued. 
thei«  was  a  remedy  br  mniuJainui  from  the  Su- 
preme Court  of  Appeals  to  compel  the  tax  collector 
totalM  the  ooupon  anil  cancel  the  tax.butasutt 
was  nwocesary  to  enforce  the  rlsbt.  and  the  ntere 


rfirt>t.ai 
loi  pi«n 


LI,  a  suhaequeni  law  ivqutri 


taxes  in  adranoa,  and  obiuii 

Dero(tiial,doe«  nc.  iiDpal. 

cnntnct  on  the  part  of  the  fitata 


of  the 

adequate  and  bBmcIous  remedy  to  compel  a  tax 
ooUeotor  to  raoelve  the  oouptxa  m  paymeot  ot 


rtbeot 

(No.  MS.] 

Moiion  to  adtanee  Mvbmitted  Oct.  16,  1881. 
Granted  Ott.  tS,  1883.  Argvtd  Jan.  8,  9, 
1883.  Decided  Mar.  S,  1883.  LaoM  to  fit 
additbmal  bri^  granted  Jan.  S,  1883. 

F  ERROR  to  the  Supreme  Court  of  Appeali 
of  the  State  of  Virginia. 
This  caae  arose  upon  a  petition  filed  in  tin 
court  below,  March  28,  1883,  by  theplalntUTin 
error,  for  a  mandamvi  to  compel  the  defOkd- 
ant  hi  error,  aa  Treasurer  of  the  City  of  Rkh- 
,-    M7  1.'.S. 
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Biood,  to  recdn  a  certalo  coapon  In  pAyment 
of  hii  taxes. 

Tbe  pedUou  luTiiig  been  denied,  the  ooiut 
Iwlow  being  eqiullv  divided  Id  opinkm,  the 
petltloDcr  sued  oat  ula  writ  of  enor. 

The  blatory  and  facts  of  the  caie  more  fuDf 
appear  In  tbe  o^ioD  of  the  coott. 

Mr.  Wh.  lb  Kor»U<  for  plalntiS  in  enor : 

Tbe  same  mlea  of  law  are  to  be  applied  In 
coDstruiag  the  contract  of  a  State,  u  are  ap- 
jriied  in  conitnilDg  tbe  cont  Act  of  an  Indlvld- 
lud. 

JTiirnayT.  OoWmAw,  »8U.  8.,M5(XXIT.. 
788) ;  Datdt  v.  Oraf,  IS  Wall.,  282  (88  D.  B., 
XXI.,  487)  J  aai  V.  Wit.,  108  U.  S..  11  (XXTL, 
SOS). 

Uoder  the  conatltutlonal  Inhibition,  a  oon- 
traci  is  not  to  be  ImptOred  at  all.  It  idll  not 
do  to  say  that  tbe  contract  U  only  illghtly  im- 
paired. Tbe  Constitution  allow*  of  no  devl- 
«tIons  wbatevCT. 

Gntn  V.  BidOe,  8  Wheat. ,  84 ;  Rank  t.  Sliaip, 
4  How. .  £27  1  Von  Hoffman  v.  Quiruj,  4  WalL , 
«53,  ass  (71  U.  ».,  XVln.,  ««);  Matter  v. 
WkibAaad.  16  Wall.,  31S  (88  U.  B..  XXI.,  8B8): 
Jlbrriitgtonv.  7'Mn.,SaU.S.,688(XZrV.,SIt9): 
£IaarSi t.  Seanty.  96 U.  B..  601  (XXIV., 7M). 

Contracting  parties  are  supposed  to  contract 
with  reference  to  the  laws  at  that  time  In  czlat- 
ence,  and  all  those  laws  enter  Into  and  form 
put  of  the  contract  TUa  la  true  of  the  laws 
then  In  existence  prorMlng  remedies  to  enforce 
performance  of  the  contract,  as  well  as  of  any 
otbar  laws. 

Walker  V.  WMMMd  (fupra) ;  Bdieard*  t. 
Ktanty  (rapni);  .^JbOaotsn  t.  Awward,  ! 
How..  Bia ;  QutM  V.  Barra,  15  Wall. ,  888(82  U. 
8..  XXL,  aiSh  Bub  V.  JAM<uttM,8  WaU.,  570 


It  has  been  repeatedly  afflrmed  by  tbe  court, 
that  one  means  of  provlDg  that  legation  has 
impaired  tbe  obligation  of  a  contract,  is  the  fact 
tbat  it  has  diminished  its  value. 

Bank  V.  8hmy,  6  How.,  3S7  ;  Van  Hoffman 
T.  Qaineg  (lupra) ;  Eduard*  r.  Eeartd]/  (tupra). 

The  contract  being  that  the  State  will  receive 
the  coupons  for  taxes,  it  is  an  express  repudi' 
•tloo  of  the  contract  to  refuse  so  to  do. 

Woodruff  V.  Trapnail,  10  How.,  IBO;  Fur- 
MIA  T.  yM.ol,  6  Wall..  44  (75  U.  8.,  XIX., 
870);  Hartntan  v.  ffrwnAow,  102  U.  S.,  873 
<ZXVI.,  271);  Xmth  v.  Ctant,  07  U.  S.,  454 
<XXIV.,  1071). 

Muirt.  baton  and  Svoffttt,  repreaenting  the 
boMen  of  a  large  amount  of  the  aecuritlM  af- 
fected by  the  decision  in  this  case,  filed  a  brief 
by  leave  of  the  court,  of  which  the  following 
ia  an  abstract : 

The  case  of  Hartman  v.  OrMnAow  (*upra) 
Mttlea  finally  tbe  validity  of  the  contract  here 


in  question  as  originally  made.  Tbe  only 
''"  that  can  arise,  Is  as  to  the  remedy  > 

a  part  of  that  contract,  and  to  which  the 


plaintiff  In  error  would  then  have  been  enti- 
tled, in  the  event  of  default  on  the  part  of  the 

Von  Baffimn  v.  Qmney  (supra);  Wtlff  v.  Ntv 
OrUM*.  m  U.  a,  8B6  (iXVL.  8&S) :  Xo.  V. 
F^lmrg,  105  D.  S..  STSrXXTI.,  1000). 

The  remedr  It  as  much  wicbiD  the  protec- 
tlaa  of  the  ODUstitntion  as  any  other  part  of 
the  eootract,  mmI  is  entlUed  to  tbe  same  Invlo- 
liUe  sanctl^  whauTer  the  questicHi  of  impair- 
See  17  Otto.  U.  8..  Book  27. 


ment  ariSM  It  Is  not  denied  that  tbe  remedy 
may  be  modlfled  byeubsequoit  state  laws,  pro- 
Tided  the  alteration  does  not  impair  tbe  obfiga- 
tlon  of  tbe  eootract. 

Bnmton  t.  jKiuu,  1  How.,  816  ;  MeOraeim 
T.  Bofuard,  9  How.,  612 ;  V<»i  Btffiaan  t. 
QuMMy,  4  WalL,  5S5  (71  U.  S.,  XVUL.  408) ; 
sec,  also.  1  Kent,  Com,,  466,  and  Sedg.  Const 
and  Stat.  Const,  602;  ^teardt  t.  Etantt 
(tupra). 

The  Idea  that  the  Act  is  a  remedy,  strfkea 
strongly  thonsh  painfully,  one's  sense  of  tbe 
ludicrous.  If  tbe  Act  be  valld,we  cannot  doubt 
that  these  bonds  (like  those  of  Hississlppi,  repu- 
diated more  than  fifty  yean  sgo)  will,  as  it  were, 
be  stricken  out  of  exMence,  Deoome  woMhlees 
to  the  bolden  and  flnallT  disappear  from,  the 
market.  Such  was  tbe  uiteot  ttnA  pni^xiee  of 
the  Act  Tbe  constitutional  guaranty  wiU  be 
less  comprehensive  and  effloicsit  than  has  been 


That  there  is  gross  Impalnnent  of  tbe  sub- 
stantial contract  rights  oi  tbe  p'**"***  In  error 
I7  the  Acts  of  Jan.  14,1882,  andofAnril  7,1882, 
is  in  our  view  too  clear  to  admit  id  donbt  or 
require  discussion. 

Ifatri.  F,  S.  Bklv,  AM-Om.  tf  Tfrgfnia. 
aaiJ.AmtterSmilh.foT  defendant  In  error: 

We  think  it  well  settled  that  the  Lc^lslatuie 


rlobt  to  a  particti- 
rudit ;  but  every 
ae^es  it  oT"  '■- 


lar  remedy  is  not  a  vested  _ 
State  baa  cfaitrol  of  the  rem< 
suitors,  and  may  withdraw  them  entirely. 

Cootey  Const.  Llm.,  861  (matg.),  and  nob  8; 
287,  notet  1,  3  of  4th  ed.;  Potter,  Dwar.,  Stat, 
471-8 ;  Jbno  v.  Oould.  11  N.  T.,  287,  201. 

jrr.(7A<4^Jiu(wMW»lt*, delivered  tbe  opin-   ,---, 
ion  of  tbe  court :  l""] 

On  the  SOth  of  Uarcb,  18T1,  the  Oenenu  As- 
sembly of  Virginia  passed  an  Act  to  provide 
for  the  funding  and  payment  of  the  public  debt, 
by  which  two  thirds  of  the  amount  due  on  old 
bonds  might  be  funded  in  new  bonds,  with  In- 
terest coupons  attached  "BecelvaUe  at  and  tit- 
er maturity  tta  all  taxes,  debts,  dues  and  de- 
mands due  tbe  State."  Under  this  Act  many 
bonds  were  put  out  with  coupons  which  ex- 
pressed on  their  face  that  they  were  receivable 
lortaxes.    On  the  7th  of  March,  1872,  however. 


lytbing  else  than  g(M  and  silver  ocrfn,  1 
States  treasoiy  notce,  and  notea  of  the  national 
banks,  and  repealing  all  other  Acta  Inconsistent 
therewith. 

Tbe  Supreme  Court  of  Appeals  id  'n^inla 
decided,  at  its  November  Term,  187S,  In  tbecase 
of  >4Titoni  V.  Wrifkt,  82  Oiatt,  SS8,  thatin  issu- 
ing these  bonds  the  State  entered  Into  a  valid  ow- 
tiact  with  all  persons  taking  the  couowis  to  re- 
ceive them  in  payment  <rf  taxes  and  Dbiie  dues, 
and  that  the  Act  ot  1872,  so  br  as  ft  conStcted 
with  thin  contract,  was  void.  Tlte  anthority  <rf 
this  case  was  recognized  In  Win  r.  Begtn,  94 


ib.Google 
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Gntt,  IW;  sod  Id  CloFke  y.  Tyler.  80  Oratt.  18T, 
decided  in  ISTS,  it  was  said  :  "  This  decisitm 
17711  (rf  Aitbmi  T.  ffi-vW,  •  •  •  mum  be  held 
to  be  the  settled  l&w  of  this  State."  The  same 
que^ons  were  decided  Id  the  same  waj  here  at 
tlie  October  Term,  1880,  in  Sartman  t.  Grten- 
how,  102  n.  8.,  672  [XXVL,  371].  and  aie  no 
lon^r  open  In  this  court.  Any  Act  of  the  State 
which  forbids  the  receipt  of  these  coupons  for 
taxes,  la  a  violation  of  the  contract  ana  void  as 
against  coaponholden. 

At  the  lime  the  Act  of  1871  was  passed,  and 
when  the  bonds  and  coupons  were  issued,  the 
Supreme  Court  of  Appals  of  the  State  bad 
Jurudlction  to  grant  writs  of  raandamui  in  all 
cases  where  numdamus  would  lie.  accordiog  to 
the  priudples  of  the  common  law,  if  neccssaiy 
topreTent  a  failure  of  justice;  and  in  Aabmiv, 
Wright,  ubi  tupra,  it  was  decided  that  the  writ 
of  luandamui  was  the  proper  remedy  to  compel 
a  collector  to  accept  the  coupons  u  qaestlon 
wheD«ftsicd  in  parent  of  taxes.  Thecaaeof 
Wi*ev.  fii^ri  presented  the  samequestion, and 
vcundeiBtand  it  m  have  been  the  settled  'iroct- 
ice  of  that  court  to  entertain  suits  for  similar  re- 
lief. 

The  form  and  mode  of  proceeding  were  regu- 
lated I7  statute  which  provided  (Code,  Virgioia, 
1878,  p.l(«8,ch.l51,  sec.  l),thatwhen  the  return 
was  made  to  awrit  of  tnandamui  it  should  slate 
plainly  and  (»inclsel;  Ihe  matter  of  law  or  fact 
relied  on  Id  oppoBidon  to  the.  complaiot;  that  the 
complainant  'might  thereupoD  demur  to  the  re- 
turn, or  plead  thereto,  or  both,  aod  Uiat  the  de- 
fendant mUlit  reply,  take  issue  on,  or  demur  to 
the  pleas  ca  the  complainant.  The  case  was  to 
he  tried  M  the  jdnee  where  wilts  of  error  to  the 
court  were  to  be  tried  (Code,  p.  1061),  and  after 
a  verdict  was  found,  or  judgment  rendered  on 
demurrer  or  otherwise  for  the  person  suing  out 
the  writ,  he  could  recover  his  coats,  with  such 
domagesasihejiuy  might  assess,  and  havefoi^- 


Wbereas,  bonds  purporting  to  be  the  bonds 
of  this  Commonwealth,  Isan^  by  aatboritv  of 
the  Act  of  March  thirtieth,  eighteen  hundred 
and  seventy-one,  entitled  An  Act  to  Provide  for 
the  Funding  and  Payment  of  the  Public  Debt, 
and  under  the  Act  of  March  twenty-dKht, 
eighteen  hundred  and  seventy-nine,  entitled  an 
I]  Acttoprovideaplanof  setttementof  thepublk 
debt,  tat  in  exlatenoe  without  authority  (H  law; 

And  whereas,  otber  such  Ixnids  an  in  ex- 
istence which  are  sparious,  stolen  or  for»ed, 
which  bonds  bear  conpons  In  the  slmllituae  of 
genuine  coupou,  receivable  for  all  taxes,  debts, 
and  demands  due  the  Commonwealth ; 

And  whereas,  the  coupons  from  such  spuri- 
ous, stolen,  or  forged  bonds  are  received  fn  pay- 
ment of  tues,  debts  and  demands ; 

And  whereas,  genuine  coupons  from  gen- 
nine  bonds,  after  having  been  received  in  pay- 
ment of  taxes,  debts  and  demands,  are  fraud- 
ulently re-issued,  and  received  more  than  once 
In  such  paymeola ; 
470 


And  whereas,  such  frauds  on  Oie  rights  of 
the  holders  of  the  aforesaid  bonds  impair  the 
contract  made  by  the  0>mmoDwealUi  with 
them,  that  the  coupons  theretui  should  be  re- 
ceived In  payment  of  all  taxes,  debts  and  de- 
mands due  Ae  said  Commonwealth,  and  at  tto 

.me  time  defraud  her  out  of  her  revenues  ; 

Therefore,  for  the  purpose  of  protecting  Ihe 
rights  of  s^  bondholdera  and  of  enfordnp 
the  said  contract  between  them  and  the  Com- 
monwealth, prevehUng  frauds  in  the  revenue 
of  the  name, 

1.  A  t(  macUd  hy  Vie  Qeneral  Aitembljf  <^ 
Virginia,  That  whenever  any  taxpayer  or  hw 
agent  shall  tender  to  any  person  whose  duty  It 
is  to  collect  or  receive  taxes,  debts  or  demands 
due  the  Commonwealth,  any  papers  or  instru- 
in  print,  writing  or  engraving,  purporl- 


viDg  the  party  tendering  a  receipt  stating  that 
DC  has  received  Ihe  same  for  the  purpose  of 
Identification  and  veriflcatioo. 

3.    He  shall  r.t  the  same  time  require  such 


live  Jiim  a  receipt  for  tl 

fuaal  to  pay,  the  taies  due  shall  he  coUectMl  as 

all  other  delinquent  taxes  ore  collected. 

8.  He  shall  mark  each  paper  as  coupons  so 
received,  with  the  Initials  of  the  taxpayer  from 
whom  received,  and  the  date  of  receipt,  and 
shall  deliver  the  same,  securely  sealed  up,  t4> 
the  judge  of  the  county  court  of  the  cotin^  or 
hustings  court  of  Ihe  city  in  which  .such  taxes, 
debts  or  demands  are  payable.  The  taxpayer 
shall  thereupon  be  at  lioerly  to  file  his  petltlim 
in  said  county  court  against  uie  Common  wealth ; 
a  summons  to  answer  which  petition  shall  be 
served  on  the  CommonweoUli  s  attorney,  who 
shall  appear  and  defend  the  same.  The  peti- 
tiofi  shall  allege  that  he  has  tendered  certahi  [TT3] 
coupons  in  payment  of  his  taxes,  debts  and  de- 
mands, and  pray  that  a  jury  be  impaneled  to 
a  whether  they  are  genuine,  legal  coupons, 
ich  are  leganj  receivable  for  taxes,  debts 
anddemands.  Upon  this  petidon,  an  issue  shall 
be  made  in  behalf  of  ihe  (jommonwealth  which 


peda.  If  It  be  finally  decided  In  favor  o! 
petitioner  that  the  coupons  tendered  by  blm  ere 
genuine,  legal  coupons,  which  are  legally  re- 
ceivable for  taxes,  and  so  forth,  then  the  judg- 
ment of  the  court  shall  be  certified  to  the  treas- 
urer, who,  upon  the  receipl  thereof,  shall  re 
ceive  said  coupons  for  taxes  and  shall  refund 
the  money  before  then  paid  for  his  taxes  by  the 
taxpayer  out  of  the  first  money  in  the  Treasury 
in  preference  to  all  other  claims. 

I.  Whenever  anv  taxpayer  shaU  apply  10 
any  court  in  this  OommonwealUi  for  a  man 
damn*  to  compel  any  person  authodxed  to  re 
cdve  or  collect  taxes,  debts  or  donands  due  the 
Commonwealth  to  reodve  conpona  for  taxes,  it 
shall  be  the  dn»  of  such  pcnon  to  make  returns 
--  1  te  ii  Ksdy  to  receive 
107  U.  & 
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nU  coupons  In  pttyment  of  such  taxes,  debts 
and  deQwads  u  soon  as  the;  have  been  legal] j 
ascertained  to  be  genuine,  and  the  coupona 
whicb  by  law  are  actually  receivable.  Upon 
•ucb  return,  the  court  before  whom  the  appll- 
catloo  is  made  shall  require  the  petitioner  to 
pay  his  taxes  to  the  tax  collector  of  his  conntf 
or  dhr,  or  to  the  treasurer  of  the  Common- 
wealth, and  upon  Sling  the  receipt  for  such 
lazes  in  such  court  the  said  c:~JTt  shall  direct 
the  petitioner  lo  file  his  coupons  in  such  court, 
which  shall  then  forward  the  same  to  the  county- 
court  of  the  county  or  hustioKS  court  of  the  dtr 
where  such  taxes  are  pavable,  and  direct  such 
court  to  frame  an  Issue  between  the  netitioner 
uplaiutilland  the  Commonwealth  as  aefendant 
as  to  whether  the  coupons  to  tendered  are  gen- 
nlDe  GOupMts,  l^ally  receivahle  tor  taxes.  On 
tin  trial  of  the  cause,  the  attorney  for  the  Com- 
monwealth In  the  lower  courts,  and  the  Attor- 


nej-ceneral  in  the  Bupreroe  Court  of  Appeala, 
•halTappear  for  the  Commonwealth  and  require 
proof  (tf  the  genuineness  and  legalily  of  the 


coupons  in  issue.  Eilher  party  shall  be  entitled 
lo  eicepHons,  and  an  appeal  to  the  Circuit  Court 
and  Supreme  Court  of  Appeals  on  the  Irisl  of 
this  issue.  If  the  decision  be  flnolly  in  favor  of 
the  petiticmer,  the  matutamut  shall  issue  requir- 
ing the  coupons  to  be  received  for  said  taxes,  and 
so  forth ;  and  they  shall  be  so  received ;  and  on 


the  Commonwealth  shall  rorthwith  refund 

taxpayer  tlie  amount  of  currency  or  money  be- 

1174]  ton  inen  p^  by  him  out  of  theflrst  money  In 

the  treasury.  In  preference  to  all  other  clalins. 

S.    This  Act  shall  be  inforoe  froui  itspaa- 

On  the  20th  of  March,  1888.  Andrew  Anioni, 
who  owed  the  state  taxes  to  the  amount  of  three 
doUaia  and  fifteen  cents,  tendered  the  treasurer 
01  the  City  of  Richmond,  the  lawful  tax  col- 
lector, a  coupon  of  the  issue  of  1B71,  for  three 
doUara  and  dfteen  cents  lavrful  monev,  in  pay- 
ment This  tender  was  refused,  and  Antoi^, 
on  the  28th  of  March,  petitioned  the  Supreme 
Court  of  Appeala  for  a  mandamui  to  reqtiire 
lis  acceptance.  The  treasurer,  on  the  80ih  of 
March,  for  a  return  to  an  order  to  show  cause, 
said  he  was  ready  to  receive  the  coupon  as 
soon  as  it  had  been  leEally  ascertained  to  be 
genuine  and  such  as  by  law  was  actually  receiv- 
able: To  this  return  a  demurrer  was  filed. 
Upon  the  hearing  of  the  demnrrer,  the  court 
mng  equally  di^ed  In  ot^nion  on  the  ques- 
ItoM  involved,  "  in  pursuance  of  an  Act  of  As- 
Kmbly  in  such  case  made  and  provided, "  denied 
the  writ  From  a  judgment  to  that  effect,  this 
writ  of  error  was  brought. 

The  question  we  are  now  lo  consider  is  not 
whether,  if  the  coupon  tendered  is  in  fact  gen- 
uine and  such  as  ought,  under  the  contract,  to 
be  received,  and  the  tender  is  kept  good,  the 
treasurer  can  proceed  to  collect  the  tax  by  dis- 
traint or  such  other  process  as  the  law  allowB, 
without  making  himself  personally  responsible 
for  any  trespass  he  may  commit,  but  whether 
the  Act  of  1888  violates  any  implied  obligatii 


of  the  State  In  respect  to  the  remedies  that  may  lector  from  proceeding  according  lo  law  with 

beemplovedfortheenforcement  of  itscootract,   "■ — "---»--  -■■• "      ■  ■-  "  >- 

if  the  coUector  refuses  to  take  them. 

It  cannot  be  denied  that,  as  a  general  rule, 
laws  applicable  to  the  case  whidi  are  in  force 
at  the  tune  and  place  of  making  a  contract  en- 
See  17  Otto. 


terimoandfonnpartot  the  contract  itself,  and 
"  that  this  embraces  alike  thoee  laws  which  sf- 
fect  its  validity,  construction,  discharge  and  en- 
forcement." WaUcer  v.  WAileAtad.  16  Wall.. 
817  [88  D.  8.,  XXI.,  857].  But  It  Is  equally 
well  settled  that  changes  in  the  forms  of  action, 
and  modes  of  proceeding  do  not  amount  to  an 
impairment  cf  the  obligations  of  a  contract,  if 
an  adequate  and  efficacious  remedy  Is  left.  Tbla 
llmitaUoD  upon  the  prohibitory  clause  of  the 
Constitution  in  respect  (o  the  legislative  power  [7751 
of  the  States  over  the  cbli^tion  of  coniracls, 
was  suggested  by  Cfiiff  Juttice  Marshall  in 
Sturge*  v,  OToitninihitld,  4  Wheat,  2O0,  207, 
and  has  been  uniformly  acted  on  since.  Maton 
V.  EmU,  13  Wheat.,  878;  Bronson  v.  Kituie,  I 
How.,  816;  FonfioAnan  v.  U'ty  ^  Outnry,  4 
Wall..  658  [71  U.  8..  XVIII.,  410T;  Drthmtat 
V.  Sli)U,  8  Id. ,  808  [7S U.  8..  XIX^  SIO] ;  Oiinn 
V.  airru,  18 Id.,  828  [82 U.  S.,  XXI. ,  816]  Wri*- 
erv.  whiUheadlaripra];  Terry-n.  AndtT»(m,9^ 
y.  8„«^j;XXlV.,366];  Ttnntmety.  Sn«ii,»ft 


Id.,S9[XXtV.,  610];£oui^Viruiv.Pia«burir,10K 

Id.,80f[XXVI.,  1068].    AewasveiTpror-'- 
said  by  Mr.  Jufticc  Swayne  in  VfnBojfmt 


City  ^  Quin^,  tibi  supra,  "  It  is  competent  for 
the  States  lochange  the  form  of  the  remedy,  orlo 
modify  it  otherwise,  as  they  may  see  fit,  provided 


to  fix  definitely  the  line  between  alteratioDfl  of 
the  remedy,  wlilcb  are  to  be  deemed  legitimate, 
and  thoee  whicb,  imder  the  form  of  modifying 
the  remedy,  impair  substantial  rights.  Every 
case  must  "be  determined  upon  its  own  drcum- 
sl&oces.  Whenever  the  result  last  mentioned 
Is  produced,  the  Act  is  within  the  prohibition 
of  the  Constitution  and,  lo  that  extent,  void." 
In  all  such  cases  the  auestlon  becomes,  there- 
fore, one  of  reasonableness,  and  of  that  the 
Legislature  la  primarily  the  Judge.  Jarkton  v, 
Lamphxre,  8  Pet.,  280;  J'errj/  v.  Andcrten,  vti 
Kipra.  Weouglitneverto  overrule  the  decision 
of  the  Legislative  Department  of  the  Govem- 


ify  the  change  Inaremedywhicbhas  been  made, 
we  must  presume  It  did  exist,  and  that  the  Isw 
was  passed  onthat  account.  Jftirmv.  lUiuiit, 
M  U.  8..  183  [XXIV..  861.  We  have  nothing 
to  do  with  the  motives  of  the  Legislature.  If  what 
they  do  Is  within  the  scope  of  their  powers  under 
the  Constitution. 

The  right  of  the  coupon  holder  Is  to  have  his 
coupon  received  for  taxes  when  offered.     The 

Suestion  here  i;  not  as  to  that  right,  but  as  to 
le  remedy  the  holder  has  for  its  enforcement 
when  denied.  At  the  time  the  coupon  was  ia- 
sued,  there  was  a  remedy  bv  mandatnvs  from 
the  Supreme  Court  of  Appeals  to  compel  the  tax 
collector  to  take  the  coupon  and  cancel  the  tax. 
This  implied  a  suit,  with  process,  pleadlnga,  ia- 
-lues,  trial  and  judgment.  No  restrictions  wei« 
itaced  on  the  defenses  the  collector  could  make. 
ie  might  raise  such  issues  as  he  chose.  With- 
>ut  the  aid  of  some  restraining  power,  the  mere  [778] 
■pendency  af  the  suit  would  not  prevent  the  col- 
lector from  proceeding  according  lo  law  with 
thecollectlon  of  thetax.  He  might,  if  be  went 
on,  aablect  himself  to  liability  for  damages,  if 
the  lender  was  one  he  ought  to  have  accepted  ; 
but  there  was  nothing  to  prevent  bis  going  on 
if  he  chose  to  take  this  tl^. 


,.Cootj^k^ 
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tTndefthiilBw.thetrUtraiutbe'bwlintlieSa- 
pmne  Court  of  Appeals  and  at  the  time  and  place 
wlxn  Uua  coutt  was  to  be  held  for  other  punKM- 
ee.  There  was  nothing  In  the  law  to  give  tneae 
caaea preference  over oUien for IriaL  Sofaraa 
we  ai«  Informed,  tfaey  stood  as  other  cases  bef  Me 
the  court,  and  subject  to  such  ordets  as  should 
seem  to  be  reaaoDable.  The  tax  collector  could 
not  be  compelled  to  accept  the  coupon  and  dis- 
charge the  tax  until  flUAl  judgment.  Iftheflnal 
Judgment  was  in  favor  of  the  holder,  be  recov- 
ered his  coats  and  such  damages  as  the  Jury 

^ht  give  him. 

Under  section  4  of  the  Act  of  1883,  when  a 
mondonMi*  is  asked  foT,the  collector  is  required 
bylaw  to  return  to  (he  alternative  writ  or  rule 
"That  he  to  read;  to  recdve  said  coupons  In  pay- 
ment of  such  tuee,  *  ■  *  as  soon  as  they 
have  been  legally  ascertained  lo  be  genuine,  nod 
tlie  coupons  which  by  law  are  actually  receiv- 
able." Upon  such  return  the  court  must  require 
'be  petiti(»ier  lo  pay  his  taxes,  which  beiog  dooe, 
be  coupons  are  taken  and  forwarded  to  the 
i.ounty  court  of  Uie  county  or  the  hustings  court 
i>f  the  city  wbeie  the  taxes  are  payable,  with 
tllrectlons  to  that  court  to  frame  an  issue  be- 
tween the  petitioner  as  plaintiff  and  the  Com' 
monwealtb  as  defendant,  as  to  whether  the 
coupons  ao  lendered  are  genuine  coupons  le- 
gally racdvable  for  taxes.  Upon  tlus  issue 
proof  of  ttw  genuinenes*  and  legality  of  the 
coupons  must  M  made.  Either  party  may  take 
ezce^looa  aiuj  oanr  the  case,  on  appeal,  to 
the  circuit  Court  aiid  Supreme  Court  of  Ap- 
peals. If  the  decUoD  ts  in  favor  of  the  peti- 
tioner, a  MdNdomv*  Is  to  issue  and  the  mooey 
he  paU  returned  to  Urn  out  of  the  first  mooey 
tntlietnasuiy,  in  preference  to  all  other  daima. 

The  foUowiiiK  changes  an  thus  made  in  the 
^d  remedy :  1.  The  taxes  actually  due  must 
be  paid  lo  money  before  the  court  can  proceed, 
after  the  collector  has  aisnified  in  the  pn^r  way 
his  vrililngneaa  to  rece&e  the  coupons.  If  they 
[TTT]  are  genuine  and  In  law  receivable :  2.  The  cou- 
pons must  be  filed  in  the  Court  of  Appeals;  and, 
s.  They  must  be  sent  to  the  local  court  to  have 
the  fact  at  their  genulnenen  and  recelvability 
determined,  subject  to  an  appeal  to  the  CIrcatt 
Court  and  the  Suin«aiu  Court  <d  Aiqwals.  As 
the  suit  is  torantandoMUSjall  the  provisions  of 

*"■ il  law  regulating  the  practice  sot  in- 

wlth  ike  new  law  remain;  and  If  the 
succeeds  li 

_.;,  be  will  recover _.         _  .  _ 

required  that  It  would  not  have  been 

powerof  the  collector  to  raise  before  the  change 
ma  made,  andthneisnoaddiUoDalburdenof 
proof  Imposed  to  meet  the  tasnea ;  >o  that  the 
almide  question  is.  whether  the  requirement  of 
the  advance  of  the  taxes,  and  the  change  of  the 
place  aitd  manner  of  trial,  impair  the  obligation 
(tf  the  contract  on  the  put  of  the  State  to  tat- 
nlsh  am  adequate  aadeffladous  remedy  to  com- 
pel a  tax  collector  lo  recrive  the  coupons  in  pay- 
ment of  taxes,  in  case  he  wOl  not  do  It  without 

*     '-  — uieDaTme: „— . 

t  must  be  homt  In  mind 


levied  unda  the  authority  of  the  Btate  for  the 
purposes  of  revenue.  Promptness  in  the  pay- 
ment of  taxes  by  the  cillna  v  as  important  as 
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promptness  by  the  Btate  In  the  dlscha^  of  its 
own  obligstlMts.  In  fact,  ordinarily  the  last 
cannot  be  done  without  the  first.  Hence,  under 
the  revenue  system  of  the  United  States,  the  cd- 


Ings.  The  only  remedy  for  an  Illegal  exaction 
is  payment  under  protest  and  suit  to  recover 
beck  the  money  paid.  The  reason  to,  that  as  It 
Is  necessary  the  government  should  be  able  to 
calculate  with  certaioty  on  its  revenues,  it  to  bet- 
ter that  the  lodividual  should  be  required  to  pay 
what  to  demanded  under  the  forms  of  law,  and 
sue  to  recover  back  what  be  pays,  than  that  the 

Svemment  should  be  embarrassed  in  Its  opeT»- 
ns  by  a  stay  of  collection. 

It  to  to  be  noticed,  also,  that  the  law  which 
authorized  the  issue  of  the  bonds  and  coupons 
did  not  in  express  terms  provide  that  the  coupon- 
holder  ahould  have  the  remedv  of  mandamiit 
to  compel  the  tax  collector  to  take  hto  coupons. 
Hto  ctolm  to  relief  In  that  way  rests  alone  on  the  r  iv-yai 
fact,  that  when  hto  coupon  was  issued  manda-  *■'  *°^ 
vau  was  an  extotlng  form  of  action  In  the  Btate, 
which  the  courts  have  decided  was  applicable  to 
such  a  case.  What  the  Legistoture  lus  done  to 
only  to  say,  that  before  thto  remedy  can  be  re- 
sorted  to,  the  amount  due  for  taxes  shall  be  de- 
posited in  the  treasury.  That  being  done,  the 
suit  may  go  on.  If  in  the  suit  it  ahall  be  de- 
termined Uat  the  coupons  tendeicdoreKeouine 
and  in  law  receivable,  the  collector  wlu  be  re- 
quired to  accept  tbem,  and  the  money  will  be 
restored.  If,  however,  the  Judnnent  to  aguinst 
the  ooupon-hoUer,  the  taxes  will  be  pai^  and 
the  State  will  have  suffered  no  Inconrenlence 
for  want  of  Its  Just  revenues.  Looking  at  the 
caa^  therefore,  as  one  affecting  the  collection 
of  the  pobUc  revenue,  we  cannot  see  that  the 
requirnnent  of  the  advance  of  the  taxes  as  a  con- 
dition (o  the  ernidoyment  of  the  remedy  to  such 
an  impalmunt  A  the  contract  as  makes  the  re- 
quirement Invalid. 

9.  As  to  Uie  change  In  the  place  and  mode  of 
trial! 

We  cannot  think  thto,  of  haelf ,  invalidates  the 
law.  So  far  as  the  change  of  place  to  conconed, 
it  rimply  takes  from  the  Supreme  Court  of  Ap- 
peato  Jurisdiction  for  the  trial  of  the  questiona 
of  fact,  aitd  confers  precisely  the  same  Jurisdic- 
tion upon  another  court,  with  ample  provision 
* — ppeal,  so  that  In  the  end  the  autiiority  of 
Court  of  Appeoto  may  be  Invoked  on  all 
matters  of  law.  The  courts  on  which  the  new 
Jurisdiction  to  conferred  are  required  by  law  to 
ncM  frequent  terms,  and  the  trial  to  to  be  had 
in  the  county  where  the  taxes  are  to  be  paid.  It 
is  difficult  to  see  how  thto  impslrs,  In  any  man- 
ner, either  the  adequacy  or  the  efodency  of  the 
original  remedy. 

Then,  aa  to  Qie  manner  of  the  trtol:  The  de- 
posit of  the  coupons  with  the  Court  of  Appeals, 
if  the  suit  to  to  go  im,  cannot  be  considered  nn- 
reosonable.  If  the  trial  had  been  conducted 
imder  the  old  law,  the  coupons  would  have  to 
be  at  some  time  surrendered,  and  the  precise 
stage  of  the  case  in  which  thto  to  to  be  done  to 
by  no  means  important,  so  far  as  the  present 

aueetion  to  concerned.  Neither  does  the  pod- 
ve  requirement  of  an  Issue  as  to  the  genuine- 
ness and  recelvability  of  the  coupons,  and  a 


le  might  have 
t03  U.  8. 
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been  nbed,  and  the  Bune  trial  by  Jury  required. 

It  certaJDly  U  not  an  impairment  of  iia  uki  rem- 

[TT0]    edy  to  make  thai  Imperative  which  belbrr  wt» 

diBcretlonary. 

Without  pursuing  the  subject  furthe", 
lay  that,  in  our  opinion,  the  4th  section  of  the 
Act  of  1883  does  not  Impair  the  obligatlQa  of 
any  coatnct  vbich  the  State  has  made  with  the 
holders  ol  Ila  interest  coupons. 

After  this  suit  was  bcHTin,  but  before  it  woa 
tried,  the  Genera]  Awembly  of  Virginia  amend- 
ed the  section  of  the  Code  conferring  Jurisdic- 
tion on  the  Supreme  Court  of  Appeals  m  auita  for 
vuindamia,  so  thai  it  now  roaos  as  follows : 

"  Chap.  18.  jln  ^ct  to  Aiii^nd  and  Be-enad 
Section  Four,  CkapUr onehandredandJ^fly-Hl, 
qf  the  Code  of  tighten  hundred  and  Ktenln- 
wret,  in  Station  to  Uondamus,  ProhibiHim.ete. 

1,  Be  it  enacted  bj  the  General  Aiimibly  of 
Virginia,  That  chapter  one  hundred  and  flfty- 
dz,  section  four,  of  the  Code  of  Virginia,  of 
eighieeD  hundred  and  seventy-three,  be  amend- 
eel  and  re-enacted,  so  as  to  read  as  follows : 

Hec.  4.  The  said  Supreme  Court,  besides 
liavlng  Jnrladlctioa  of  all  such  matters  as  are 
now  pendinc  thereto,  shall  have  iurisdiction  to 
issue  writs  tn  maniamui  and  prohibition  to  the 
circuit  and  corporation  courts,  and  to  tlie  hust- 
ings court  and  the  cliancery  court  of  the  Ci^ 
Af  Richmond,  and  in  all  other  cases  in  which  It 
may  be  necessary  to  prevent  a  failure  of  jui  ' 
In  which  a  mai^mut  may  issue  accordin^  ._ 
the  principles  of  the  common  law,  provided  that 
DO  writof  mandomM,  prohibition,  or  any  other 
■ummaiT  pn>ce»  whatever,  shall  iuue  in  any 
caie  of  ute  coJIection  or  attempt  to  collect  rev- 
enue, orcompel  the  collecting  offlcers  to  receive 
anvthlng  In  payment  of  taxes  other  than  as  pro- 
viaed  In  chapter  forty-one.  Acts  of  Aa»erably, 
i4>proved  January  twenty-sbc,  eight^'eit  hundred 
ana  etehty-two,  or  in  any  case  anaing  out  of 
ttie  collecuon  of  revenue  in  which  the  applicant 
for  the  writ  at  process  has  any  other  remedy 
adequate  for  the  protection  and  enforcement  of 
liis  rndlvidual  right,  claim  and  demand,  if  Just. 

The  practice  and  proceedings  upon  such 
write  shall  be  governed  and  regulated.  In  all 
cases,  by  the  ^ndples  and  pncUce  now  pre- 
Talllng  In  respect  to  writs  of  mandnviiu  and  pro- 


UbidoD  rcspectiTel; 


2.  ThisActshalfbelnforcefromitspassage." 
This,  it  la  claimed,  repealed  section  4  of  the 
Act  of  January,  1682,  and  took  away  entirely  the 
remedy  l^  mandamv*.  Without  deciding  that 
question,  we  proceed  to  consider  the  remedy  pro- 
ved in  wctkmi  1.  S  and  8,  <rf  the  Act  of  1682, 
whJclL  it  Is  conceded,  will  remain  in  force  even 
if  sectkm  4  Is  repealed.  These  aectlona  provide, 
in  aubstonce,  thst  If  coupons  are  tendered  in 
payment  of  tazea,  the  collector  shall  take  and 
receipt  for  them  for  the  purposes  of  Identifi- 
cation and  verification.  He  sliall  then  require 
payment  of  the  taxes  In  money,  and  after 
marUnc  the  coupons  with  the  Initials  of  the 
name  cu  the  owner,  deliver  them  to  (he  Judge 
4  the  county  court  of  the'  county  or  hustinn 
oouit  al  the  cRy  where  the  taxes  arc  pavabu. 
The  taxpaver  may  then  file  his  petition  In  the 
oountr  or  nustingt  court  against  the  Comraon- 
wedtD  to  bare  a  ftaj  Impaneled  to  try  whether 
ttie  coapons  "  are  genuine,  legal  coupons,  which 
■re  legally  receivable  tor  taxes,  debts  and  de- 
mands." TiwComtnoowcal'Jt  may  be  brought  I 
Sm  17  Otto. 


into  court  by  serrlce  of  a  snmiiMms  on  the  Com- 
monwealth's attorney.  Upon  this  petition,  an 
Issue  and  trial  by  Jury  U  to  be  had,  with  ample 
privllegea  to  alt  parties  of  exception  and  q>pMl. 
If  the  suit  li  finally  decided  In  favor  of  the  tax- 
payer, he  is  to  have  the  amount  paid  by  him  for 
the  taxes  refunded  out  of  the  first  moner  In  the 
Treasury,  in  preference  to  all  other  cluros. 

It  is  somewhat  difficult  to  see  any  substantial 
dlfTerence  between  the  remedy  gj'en  by  these 
sections  and  that  by  section  4.  There  the  form 
of  the  suit  is  manaamv»  begun  while  the  cou- 
pons are  In  the  bands  of  the  taxpayer.  After 
the  suit  has  been  begun,  the  court  requires  a 
delivery  of  the  coupons  Into  its  own  possession, 
and  the  payment  of  the  amount  of  the  taxes  into 
ibe  Treasury.  This  bdng  done,  the  court  sends 
the  coupons  lo  iho  appropriate  tribunal  for  ad- 
judication, and  the  proceedings  thereafter  ar? 
in  all  material  respects  like  those  provided  for 
in  the  other  sections.  The  Judgment  ia  also  the 
some,  except  as  U>  the  merest  matters  of  form. 
In  both  proceedings  the  object  is  to  requite  the 
collector  to  accept  the  coupons  as  payment  of 
the  tax.  and  deliver  back  the  monev  that  has 
been  deixwiled  for  the  same  purpoie  In  case  the 
coupons  are  not  in  law  receivable  The  peti- 
tion fcr  mandamvt,  filed  in  the  Court  of  Ap- 
peals, under  section  4,  is  the  exact  equivalent  of 
(he  petition  to  be  filed  in  the  other  Lonrts  under 
sectionsl,3and8,  to  have  tlie  genuineness  and[78i] 
recelvnbtlily  of  the  coupons  determined,  and  in 
lxith,t)ie  re^ilmutter  submitted  for determinatloa 
i8,whelher(he  taxpayer  is  entitled  to  have  back 
Uke  money  Le  has  deposited  to  pay  his  taxes  in 
"ISC  his  coupons  ought  to  have  Men  received. 

.^(in(kniu«.  inthisclasa  of  cases.  Is  In  the  nat- 
ure of  a  suit  to  obtain  a  speciflc  performance 
of  a  contract.  But  in  the  present  case,  the  per- 
formance sought  is  the  payment  of  money,  and 
the  remedy  substituted  is  equivalent  toasuitat 
law  for  its  recovery,  with  ample  provision  for 
the  satisfaction  of*^  any  Judgment  that  may  be 
obtained;  for  it  is  made  the  ministerial  duty  of 
the  treasurer  to  pay  the  amount  of  the  recovery 
out  of  the  first  money  in  (he  Treaaury.  and  in 

{reference  (o  all  other  claims,  as  soon  as  the 
iidgment  is  properly  cerilfled.  The  language 
of  the  Act  is,  "  shall  refund  the  money  before 
then  paid  for  his  taxes  by  the  taxpayer,  out  of 
the  first  money  in  the  Trwiaury,lnpreferencelO 
all  other  claims."  Clearly  this  is  an  appropria- 
tion by  law  of  money  In  the  Treasury  .within  the 
meaning  Qf  art.  X. ,  sec.  10,  of  the  Constitution 
of  Virginia,  and  the  treasurer  would  be  author- 
ixed  to  make  the  payment  without  further  leg- 
islative action.  It  will  be  time  enough  to  con- 
tidei  the  effect  of  a  repeal  of  this  branch  gf  the 
lemedy  when  that  shall  be  attempted. 

The  primary  obligation  of  the  State  la  for  the 
payment  of  the  coupons.  All  else  Is  ^mply  as 
a  means  to  that  end.  It  matters  not  wfieuer 
the  coupons  have  been  refused  for  the  taxes,  If 
full  payment  of  the  amount  they  call  for  is  act- 
'    ■  "     ' -■-  therefore. 


pay- 


ually  made  in  money.    A  remedy,  therel 
which  is  ample  for  the  enforcement  of  ths 
ment  of  the  money,  is  ample  for  all  the  purpoe- 
ea  of  the  contract    That,  we  think,  b  given  t^ 
the  Act  of  1882  in  both  forms  of  proceeding. 

Some  oblection  is  made  to  the  let,  9d.  and 

Sd  sections,  because  there  is  no  provlalon  for 

the  recovery  of  coeta.     Without  determining 

whether,  in  pointof  fact,  coelacu  be  leoorered, 

4» 
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It  is  (uffldent  U>  aay  that  costs,  to  nomir>«, 
were  not  recovenble  at  commoo  law,  and  ore 
QMulIj  leeulated  b;  statute.  Certainlj  It  would 
not  be  daTmed  that  the  change  of  an  ordliiBij 
■tatnte,  which  provided  a  reinedr  for  the  en- 
[TS8  J  rorcemeot  of  contracts,  so  as  to  prevent  the  re- 
covery of  costs  when  they  had  heen  given 
fore,  would  impair  the  obligation  of  contr 
between  IntUviduals  that  were  affected  bjr  what 
was  done,  and  we  see  no  reason  why  one  rule, 
in  this  particular,  should  be  applied  to  individ- 
uals and  another  to  the  Slate. 

lo  concIusioQ,  we  npeat  that  the  question 
presented  by  this  record  is  not  whether  the  tax 
collector  is  bound  ii;  law  to  receive  the  coupon, 
notwlthslanding  the  legislation  which,  on  ita 
face,  prohibits  him  from  doing  so,  norwtiether, 
if  he  refuses  to  take  the  coupon  and  proceeds 
with  the  collection  of  the  tax  by  force,  he  can 
be  made  penonally  responsible  in  damages  for 
what  he  does,  but  wLctDcrltie  obligation  of  the 
contract  has  been  impaired  by  the  chanxea 
which  have  been  made  in  the  remedies  for  its 
enforcement  in  case  he  refuses  to  accept  the' 
pons.  We  decide  only  the  question  which  is 
actually  before  us.  It  is  no  doubt  true  that  the 
oommerciol  value  of  the  bonds  and  coupons] 
'bten  impaired  by  the  hostile  legislstion  of  the 
State ;  out  this  impairment,  in  our  opinion, 
cornea  not  from  the  change  of  the  remedies,  but 
from  tbe  refoMl  to  accept  the  coupons  without 
auit  What  we  an  called  upon  to  consider  in 
this  case  is  not  Uke  refusal  to  take  the  coupons. 


«Dce  totbecoMof  r<mns«ss« 
Krbere  the  nmegoieTa]  question  was  before 
but  sa  we  were  asked  to  reconsider  that  case, 
lure  dooe  oo  with  the  same  result,  and,  as 
tblnk,  without  in  any  manner  departing  fi 
the  long  line  of  coses  in  which  the  principle 
volved  nas  been  recognized  and  applied. 

Inasmuch  as  we  sre  satlsfled  that  a  remedy  is 
siren  by  the  Act  of  1888,  subatantlally  equiva- 
lent to  that  in  force  when  the  coupons  were  is- 
aned,  we  have  not  deemed  it  neceasary  to  con- 
sider what  would  be  the  effect  of  a  statute  tak- 
logaway  all  remedies. 

Tmeoopy.  ITest: 

JaoMi  H.  KoKeniMy,  Ctork,  Sup.  OouK,  U.  8. 

Jfr.  Jtutiee  Marttkaws  said: 

I  concur  In  the  judgment  of  tbe  court,  but 
jueferto  rest  the  declmonupon  a  ground  dlfler- 
ont  from  that  on  which  it  is  placed  in  its  opin- 
ion. 
I]  I  agree  that  the  8tal«  of  Vir^nia,  by  the  Act 
«(  1871,  entered  Into  a  valid  contract  with  the 
iKdders  of  its  bonds  to  receive  th^  coupons  in 
IMiyment  of  tazea;  and  that  any  subsequent 


acta  which  constitute  a  performance  of  ita  con- 
tract by  the  State  la  a  suit  against  the  State  Itself . 
B  the  State  furniahea  a  remedy  b;  process 
sgalnst  itself  tx  ila  cdBoers,  that  proceas  may  be 
purtued  because  it  has  consented  lo  submit  it- 
self to  that  extent  to  tbe  jurlsdlctloa  of  the  courts; 
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but  If  it  chooses  to  wiAdrnw  ita  uonsent  by  a 
repeal  of  alt  remedies,  it  la  restored  lo  the  im- 
munity from  suit,  which  bdongs  to  it  as  a  po- 
litical community,  responsible  In  that  particu- 
lar lo  no  superior. 

I  adopt  as  decislre  of  the  present  case  the  Un- 
guaee  of  tbe  Ghief  Jvntiee,  in  expressing  the 
opinion  of  the  court  in  the  cases  of  the  Stale 
^  Louiiiana  v.  Jurnd,  and  EBioU  v.  Wilt-. 
[anit,  448]  :  "  When  a  SUte  submits  itself, 
witbont  reservation,  to  the  Jurisdiction  of  a 
court  in  a  particular  cose,  that  Juiiadlctlon  may 
be  used  to  give  full  effect  to  what  the  Btatehas, 
by  its  act  of  subqiission,  allowed  to  be  done ; 
and  If  the  law  p^mits  coercion  of  tbe  public 
officers  to  enforce  any  judgment  that  inay  be 
rendered,  then  such  coercion  may  bo  employed 
for  that  purpose.  But  this  is  very  fsr  from  au- 
thorizing tbe  courts,  when  a  State  cannot  bo 
sued,  to  set  up  its  jurisdiction  over  the  offlcen 
in  charge  of  tne  public  moneys,  so  as  to  control 
them  as  against  the  political  power  In  their  ad- 
ministration of  tbe  finances  of  the  State." 

I  do  not,  therefore,  consider  It  necessary  lo 
enter  upon  the  inquiry,  whether  the  romedy 
provided  by  the  State  of  Virginia,  by  the  Act  (« 
168S,  is  effective  and  substantial  compared  with 
that  which  existed  in  1871,  when  the  bonds 
were  Ismed.  It  is  sufficient  to  say  that  it  is  the 
one  which  the  St^e  has  chosen  to  give,  and  the 
only  one,  therefore,  which  the  courts  of  the 
United  States  are  authorized  to  administer. 

Mr.  Juttiee  Bradler,  Mr.  JvtUee  Woods. 
and  Mr.  Jiutiee  Ormj  concurred  in  the  judg- 
ment upon  both  grounds;  that  stated  in  the 
npinion  of  the  court  as  delivered  by  the  Okitf 
JuMHce,  and  that  stated  in  tbe  opinion  of  Mr. 
JvMUce  HstthewB. 

True  oopjr.    TcM : 

James  H.  HoKBooer.  Clerk,  Sop.  Onirt,  U.  B, 

Mr.  Jiittiee  Flald.  dlssentlnK: 

I  un  not  able  to  agree  with  Uie  majority  of 
the  courtin  the  judgment  in  this  case,  nor  in  the 

uoning  on  wUch  It  is  founded.    The  legisla- 

in  of  Virginia,  which  is  sustained,  iqqwam 
.  me  to  be  in  flagrant  violation  of  the  contract 
with  her  creditors  under  the  Act  of  March  80, 
1871,  commonly  known  as  the  Funding  Act ; 
and  the  doctrines  advanced  by  the  court,  Qiou^ 
not  so  intended,  do,  in  fact,  license  any  disre- 
gard of  btr  obilntiona  which  tbe  ill-advised 
policy  of  her  legislatots  may  sugKeat 

Tbe  plaintiff  in  error,  the  petitioner  in  tbs 
_jurt  below,  is  sdtizen  of  Virginia  and  a  rt^ 
dent  of  the  City  of  Richmond.  He  owns  prop- 
ertv  there,  and  oa  the  SOth  of  March.  1888,  was 
indebted  to  the  State  for  taxes  to  the  amount  of 
9S.1S.  At  that  time  he  was  also  the  htwfnl 
ncdder  of  an  overdue  Interest  coupon  for  Itt.OO, 
which  had  been  cut  from  a  bona  of  tbe  Stale, 
Issued  under  the  provMons  of  tbe  Funding  AcL 
This  coupon  is  in  the  following  wotds: 


OBorgoRre, 

eifVu  OimmimeealAefnrgtnia. 

Coupon  No.  SI." 
And  on  its  face  It  thus  declares: 
"  Receivable  at  arid  after  maturity  for  all 
taxes,  debts  and  demands  due  tbe  Btat«." 
Tbe  leceivibility  -rf  such  ooivons  for  stats 


M7  c.  a, 

ib.Google 


AxTOKi  T,  Obebmbow. 


TOfr-Ot 


Uxw,   debts  and  demands  wu,  aa  wtU  i 

after  be  ■howa,  Ute  prindp^  conaidenUon  for 
the  mirrenda-  of  fonner  wndt  of  the  State  and 
the  acoepumce  trf  a  len  nnmber  tn  their  place. 
[786]  The  petitioner,  in  payment  <d  hla  taxea,  tend- 
ered the  ooopon  he  bekl  and  fifteen  oenta  In 
mtMtj  lo  the  TreMuier  of  Richmond,  who  was 
chuged  bylawwitfathedutyofcollecttDgtaxea 
dne  to  the  Btate  in  that  citj,  but  he  refused  to 
leoeiTe  them.  XppUctOoa  waa  tlieti  made  to 
tlie  Buiwrane  Court  of  Appeals  to  compel  their 
lecdpt.  TlMticaBureraet  op  in  hia  answer  that 
lie  was  read;  lo  recdve  the  coupon  Inpayment 
of  the  taxes  as  soon  as  it  waa  ascertained  to  be 
genuine  and  Ic^ially  receivable.  This  answer 
was  founded  upon  the  provi^DB  of  the  Act  of 
January  14,  1S8S,  entitled  "  An  Act  to  Punish 
Frauds  upon  the  C<num(»iwealth  snd  the 
H<dden  of  Her  BecuHties  in  the  CollectioD  and 
Disbursement  of  Rerenuea."  Upon  the  validity 
of  lia  raoriaions,  the  Judg»  of  the  Court  of 
Appeals  equally  divided,  and  the  application 
fund.  The  preamble  of  tho  Act  rccilea  that 
bonds  purponiDg  lo  be  those  of  the  Common- 
wealth, Issued  under  the  Act  of  March  80, 1871, 
are  in  ezlslwioe  without  autlxwitT  of  law ;  that 
other  bonds  are  In  ejdslence,  whicb  are  spurious, 
atolen  or  forged,  bearing  coupons  in  the  simili- 
lode  of  tboae  which  are  genuine  and  receivable 
for  taxes,  debts  and  demaads  of  the  Stale :  that 
coupons  from  such  spurious,  stolen  and  forged 
bonds  are  reeetved  In  payment  of  such  taxes, 
debts  and  demands ;  that  coupons  from  gen- 
uine bonds,  after  having  been  thus  recdved, 
an  frequcDlly  re-Issued  andrecdvcd  more  than 
onca  In  such  payment;  and  that  sudi  f  nods  on 


them  and.  therefore,  for  the  alleged  purpose  of 
protecting  the  rights  of  the  bondholders,  and  of 
enforcing  the  coutmct  between  them  and  the 
State,  the  Act  declares  that  whenever  any  tax- 
payer or  his  agent  shall  tender  to  a  collector  any 
p^>en  <w  instnunoits  in  prinlpurportlng  tone 
couMms  detached  from  bond*  of  the  C<mmon- 
wealth,  iMued  under  the  Act  of  1871,  lo  fund 
the  public  debt,  the  collector  eliall  receive  the 


pose  m  Ideatiflcation  and  verlflcaiion  ;  that  he 
shall,  at  the  Mme  time,  require  such  taxpaynr 
lo  pay  his  taxes  in  coin,  legal  tender  lotes,  or 
iMlional  bank  Ulls,  and  if  payment  be  refused, 
the  taxea  shall  be  collected  as  other  delinquent 
taxes;  that  the  col^clor  shall  mark  each  cou- 
[T8«]  pon  Uiiia  reodved  with  the  initiaU  of  the  tax- 
payer, hod  deliver  them  sealed  up  (o  the  Judge 
(rf  the  county  court  d  the  county  ot  hustings 
court  of  (he  dty,  in  whidL  the  taus  are  pay- 
able. It  then  provides  that  the  taxpayer  uiall 
be  at  liberty  to  flJe  hb  petition  In  saH  county 
court  againat  the  Oommuiwealth ;  that  a  sum- 
moos  to  aonwertbe  nooe  shall  be  saved  on  the 
Commonwealth'aattiHney.whoistoaiqwaraiid 
defend  the  Mine:  Ibat,  in  his  pettttoo,  the  tax- 
payer muM  all^B  that  be  baa  tendered  the  con- 
— 1  in  payment  of  Us  taxes,  and  pnj  that  a 
*--  tanpaoded  "  to  try  whetiker  ukt  are 
legal  ooupone,  which  are  IwaUr  n- 
celvnUe  for  taxes,  debts  and  demands.  Umw 
thia  petttloa  an  imne  la  to  be  made  on  behau  of 
the  Commonwealth,  which  ii  to  be  tried  bya 
Jury,  sad  etthor  party  is  to  have  a  right  to  ex- 
flea  17  Orm 


poiisfa 
Joryb 


ceptkms  on  tbe  trial  and  to  an  appeal  to  the  cir- 
cuit court  and  ultimately  to  the  Court  of  Ap- 
peals. If  il  be  finally  decided  In  favor  of  the 
petitioner  thai  tbe  ooupons  are  "  genuine  legal 
coupons,  receivable  for  taxes,  and  go  forth," 
then  the  Judgment  of  the  court  is  to  be  certi- 
fied to  tbe  TresBurer  of  the  Commonwealth, 
who,  upon  receipt  thereof,  shall  lecelve  the 
coupons  for  taxes  &nd  refund  to  the  taxpayer 
the  amount  before  paid  by  him  out  of  the  first 
money  in  the  treasury,  in  preference  to  other 

The  Act  also  provides  that  whenever  any  tez- 


tbem,  it  shall  be  tbe  duty  of  tbe  collector  U 
turn  that  he  is  ready  to  receive,  in  payment  of 
tbe  tAzes,  the  coupons  as  so(m  ss  they  have  I>een 
legallv  ascertained  to  be  genuine,  and  by  law 
actually  receivable;  and  that,  i^xid  mch  return 
being  made,  tbe  court  shall  require  the  petition- 
er to  pay  his  taxes  to  the  colkdor  of  the  dty  or 
coun^,  or  to  the  Treasurer  of  tbe  Common- 
weollta;  and  upcm  filing  the  receipt  for  tbe  same, 
that  the  court  shall  direct  tbe  petlttoner  to  file 
his  coupons  in  court,  which  eball  Uien  forward 
the  aame  to  tbe  county  court  of  the  county  or 
bnsdngs  court  of  the  city,  where  tbe  taxes  are 

Eyable.  and  direct  that  court  lo  frame  an  iHoe 
tween  tbe  petitioner  and  tlie  Commonweatth 
as  to  whether  the  coupons  thus  tendered  an 
genuine  and  legally  receivable  for  taxes.  On 
toe  trial,  either  party  is  to  bo  entitled  loezcap- 
tiona  and  to  on  appeal  to  tbe  circuit  court  and  lo 
tbe  Supreme  Court  of  Appeals.  If  thededaioa  ,, 
be  finally  in  favor  of  the  petitioner,  he  is  to  be 
entitled  to  a  numdumtM  that  tbo  coupon  be 
received  for  texes;  but,  irusmwh  aa  tboee  taxes 
have  alreuk-  been  paid,  they  are  to  be  refund- 
ed bv  the  Treasurer  of  the  CommtHiwealth  out 
of  the  first  money  in  the  Treasury,  In  pref- 
erence to  all  other  clainia.  A  subeequent  Ad, 
pasted  OD  tbe  7th  of  April  1683,  amending  a 
sectkm  of  tbe  Code  of  Virgibia<rf  1878.  prohibits 
the  Supreme  Conn  of  Appeals  from  issuing  tbe 
writ  <n  moMdaatN*  or  any  other  eommaiy  proc- 
eoB  toownpel  tbe  coUectug  officers  of  tbe  State 
to  reodve  anything  In  payment  of  taxes  o^r 
than  pM  MsUvet.  trewury  notes  of  the  Unit- 
ed Blirtee,  or  billa  of  the  national  banks, 

Utequestiontordedalonberelaas  to  tbecon- 
stttuUonality  of  tbe  Ad  of  January  14.  188&, 
which  destnyi  tbe  recdvablllty  of  the  coupon 
tor  taxes,  allows  a  suit  for  tbe  recovery  of  its 
amount  only  afterthey  have  been  paid,  and  au- 
tboriies  a  recovery  only  when  the  Jury  have 
fouiKl  that  it  is  genuine  and  lenlly  receivsUe 
for  them,  and  ofthe  Act  of  April  7,  lS8S,whlch 
withdraws  from  tbe  Supreme  Court  f4  Appeals 
tbe  power  to  compel  the  recelvaUIily  {a  tbe 
coupon  for  taxea.  Id  other  words:  do  uteee  Ads 
impair  tbe  oUlgatton  of  the  contrad  upon  wUdi 
the  coupi»ui  were  <wlginallv  isauedT 

A  teief  reference  to  tbe  taiatory  of  lb«  Fund- 
ing Act  of  1871  wfllaerre  to  ptace  lUanldect 
in  a  dear  light.  Prior  to  tbe  We  war,  Vlrgbla 
otmstruded  various  public  woriU,  aitd  to  enable 
ber  lo  do  so  she  borrowed  laige  sums  of  monw, 
for  which  she  issued  her  bonds,  exceeding  in 
amount  980,000,000.  The  Intend  on  them  wsa 
r^^ulariy  p^  up  to  the  breaking  out  of  tbe 
war.  Afterwards  itspajtoent  oeased  and  u  '" 
187t.wlthth8er    -•^-    * " 


in 
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principal  cdber  S^,  with  its  unpild  uid  ttnt- 
doe  iDUrert,  amouDted  to  orer  flS.OOO.OOO. 

During  Um  war,  tbe  people  of  a  portion  cd 
her  territorr  MMntted  from  her,  and  formed  a 
new  State,  ov  the  nBmeofWeatVlrffinIa,which 
was  admitted  by  Coogreaa  Into  the  Union.  Near- 
It  one  tblrdof  the  teiritoiyof  Viiviniaandone 
[788]  third  of  her  peopk  were  Ukua  witndnwn  from 
her  original  umita  and  Juiiadiction.  Her  then 
indebtedneaa  was  juBtl;^  chargeable  against  her 
and  the  new  State  in  some  ratable  propottioo. 
The  money  raised  by  her  bonds  had  been 


the  beneflta  conferred  by  the  expenditure  of  the 
moners.  It  was  but  Just,  therefore,  that  the 
new  Slate  abould  assume  and  pay  an  equitable 
proportion  of  the  debt.  It  is  a  well  settled  doc- 
trine •>!  pntdic  law,  that,  upon  a  division  of  a 
State  into  two  or  more  States,  her  debts  shall  be 
ratably  apportioned  among  them.  See  author- 
ities up(Hi  his  subject  in  Bartman  v.  Qreen- 
AoH,  IM  Vi  S.,  e77fZXVI.,  374]. 

In  confonnlty  with  this  doctrine,  West  Vir- 
ginia, in  her  first  Consthution,  adopted  In' "*° 


rompt  and  certain  payment  of  the  inW 

.  _    the  Jnst  proportion  ta  her  debt  as  the  as 

should  become  due,  the  Leslslatnn  enactathat 
theowneraoftlielMKida.atocEsorinterertcertifi- 
catea  of  the  Slate,  with  eomc  ezcepdoM,  nay 
fund  two  thirds  of  the  amount  of  toe  same,  to- 
stfaer  with  two  thirds  of  the  Interest  diie  or  lo 
<come  due  thereon,  up  to  July  1,  1871,  in  six 

Cr  cent  coupon  or  r^iater«d  bonds  of  tbe  State 
ring  thirty-four  rears  to  nm,  but  ndeemaUo 
at  the  {deasnre  of  ute  Slate  after  ten  yeats,  the 
bcmds  to  be  made  p^riile  to  order  or  bearer, 
and  the  coupons  to  bearer.  Tbe  Act  dc^rea  that 


due  the  Bute."  which 
■hall  be  so  expressed  on  ttieir  face,  and  that  the 
bonds  shall  bnr  on  their  face  a  declaraiion  to  the 
effect  that  their  redemption  isaecuredbyacfnk- 


recognized  her  liabilttv  in  this  reqwct  and  de- 
clared thafAnequitaUepioportioiiof  thepub- 
lic  debt  of  the  Commonwealth  of  Tirginia.prlor 


shall  ascertain  the  sameasaoonasmay  MfHoc- 
ticable,  and  provide  for  the  liquidation  thereof 
by  a  sinking  fundaiiffldenttopay  the  accruing 
interest  and  redeem  the  principal  witUu  thirty- 
fbur  yeus."  Constitution  of  1868,  art.  8,  sec. 
e.  She,  however,  did  nothing,  up  to  1871,  to 
give  effect  lo  this  uneqaivocaraiia  solemn  rec- 


practlcaUe,  tscertaln  the  same  and  provide 
Its  HquidancHi  1  andsbebaadonenouiingsi 


ment  with  her  creditors,  (aklos  as  a  bads  that. 


«  Funding  Act 
lefor  the  Fund- 


sod  ptqnilaticHi  was  embraced  in  Am 
the  latter  Aould  assume  one  third  of  the  debt 
and  tJM  Commonwealth  should  settle  for  tbe 
malnder.    Accordingly,  her  Legisiatura  nn  I 
SOthof  March,  1871,1"  ---'  -■-"^-■ 
It  is  entitled  "An  Act 

Ing  and  Payment  of  the  PoUic  Debt."  Its  pre- 
amUe  redles  that,  in  the  Ordinance  autboridng 
the  emUon  of  the  Stale  of  West  Virginia,  It 
was  provided  that  abe  should  lake  upon  berMlf 
a  Juit  proportioa  of  the  public  debt  of  the  CcHn- 
monweoUh  of  Virginia  prior  to  tbe  first  day  of 
,.__  January,  IHl,  and  that  this  provision  has  not 
Vtan  been  fulfilled,  although  repeated  and  earnest 
efforts  In  that  behalf  have  been  made  by  Vir- 
ginia, and  tlut  the  people  of  the  Commonwealth 
ore  anxloaa  for  the  inompt  liquidation  of  her 
proptotkni  of  tbe  debt,  estimated  at  two  thiids 
of  the  same;  and  then  declarea  that,  to  enable 
the  State  of  West  Virginia  to  settle  her  propor- 
tion of  sidd  debt  with  Che  balden  thereof ,  and 
to  prevent  any  complications  )»  dlfflculttea 
vwdi  may  be  interposed  to  any  other  manner 
of  aetthmeot,  and  f<v  the  purpoae  oi  promptly 
«7« 


ing  fund,  prorlded  for  l:^  tbe  law  under  whidt 
they  were  issued.  Fra'theremainingouetfairdof 
tfaeamounttrftbebondsthuBfundedtheActpro- 


Tidca.that  certificates  shall  be  bsued  t 
creditors,  setting  forth  the  amount  with  the  in- 
terest thereon,  and  that  their  payment  iImiII  be 
provided  f(w  In  acGordaoce  with  aoch  settlement 
as  may  subsegoratly  be  made  between  the  two 
States,  and  t£at  Virginia  wiU  bold  tbe  bcnda 
■urrendeied,  so  far  as  they  an  not  funded  In 
trust  tor  tbe  bolder  or  bis  anignees. 

This  Act  induced  a  large  number  of  credlt<»a 
to  surrender  their  bonds,  snd  take  new  bonds, 
with  Interest  coupons  annexed,  tot  two  tUida 
<^  their  amount  and  certificates  for  the  balaDce. 
The  number  ot  bonds  surrendered  amounted  lo 
about  (80,000.000,  for  which  new  bonds  lo  tbe 
amount  of  (30,000,000  were  issued.  A  ontract 
was  thus  executed  between  the  Stale  and  the  [7901 
UoldcTB  of  the  new  coupons  which  the  State 
could  not  afterwards  Impair.  As  this  couK, 
with  only  one  dissenting  member,  said  In  Airt- 
moA  T.  OrtenhoK  with  re^Mct  to  this  contract: 
"  She  thus  bound  herself ,  not  only  lo  pay  tbe 
btmds  when  they  became  due,  but  to  receive 
the  Interest  coupons  from  the  bearer  at  and  aft- 
er Ibefr  nuturity,  to  their  full  amount,  for  any 
taxes  or  dues  by  him  tothe  State.  This  reccir- 
aUllty  of  the  coupons  for  such  taxes  snd  duea 
wss  written  on  their  face,  and  accompanied 
them  Into  whatever  hands  they  poned.  Iicoit- 
sUtuled  Ihdr  chief  value,  and  was  the  main 
oonaideraUon  oQcred  to  the  holders  id  tbe  old 
boitdf  to  surrender  them  and  aooept  new  tonda 
lor  two  thirds  of  thdr  amount.''^  103  U.  8., 
XXVL,  374]. 

Court  erf  Appeals  of  Virginia 


the  language  of  the  Act  of  March  80,  18T1 ,  de- 
claring that  tbe  interest  coupons  of  the  new 
bonds  shall  be  "  ReceivBUe  aland  after  matu- 
rity for  all  laiea,  debts,  dues  and  demands  due 
.v_  a....  "and  this  is  expresiedupcHilbeir  face, 
■- *"■--■-■-  urithln  less  than  a 

lew,  I 


(rfVb-gl^vltl 

__!,  on  March  7,  1878,  jMsed  an 

\ct  declaring  that  it  shall  not  be  lawful  for  any 
oiBcers  diar^  with  the  oollectjon  of  taxes  or 
other  dem%nls  of  the  State  then  due.  or  to  be- 
come due,  "To  reodve  in  payment  thereof  any- 
thing else  than  gold  or  silver  ootn.  United  Blates 
Treuurj  notes,  or  notes  of  the  national  banks." 
As  this  Act  was  in  direct  oonfilct  with  that  rf 
107  l\  E. 
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Kuch  SO,  1871,  Itt  Tsliditr  wu  MMlkd,  ud 

CUM  bdon  the  Court  of  An 

V.  Wrifiht,  at  the  November  1 

Omt.BSS.    InuoidnloDof  gnMsbUitvHid 

leaning,  tbe  ehancter  Mid  efltlct  of  tbe  Pund- 

Ml  that  _._  , 

f ooBded  iqxw  TalnaUe  ocmrideratioiiB  and  bf  ud- 
ing  vrptm  tbe  State.  By  the  decidon  of  tbe 
stAte  court  in  that  case,  and  of  this  court  Id 
Martman  t.  Qrtenhw:^,  tike  Tecdvabilitv  of  the 
coupons  for  taxee  and  demands  of  the  Btate 
was  held  to  be  an  easoitla]  part  of  tlie  contract 
on  which  tbe  bonds  were  ncdnd,  and  to  cod- 
■Utuie  the  ddef  value  of  tbe  ooupoo  and  the 
piiodpal  inducement  offered  for  the  surrender 
of  the  old  bmds  and  the  acceptence  of  two 
thirds  of  thdr  amount  When  the  Le^lature 
aubaequeutl;  attempted  to  annul  this  reoelv- 
atdUtj,  and  required  coin  or  currency  to  be  re- 
oeired  for  taxes,  the  Courtof  Appeauheld  that 
■uch  interference  with  the  recefrablUlf  ot  the 
coupons  impaired  the  obUgatloQ  of  the  contract 
ADdwasvofd.    When  again  the  Legislature  at- 


bdonged  to  be  Itrst  deducted  from  the  amount 
of  the  coupon  bet<»«  It  could  be  received  tot 
f>ther  taxes,  tUs  court  held  that  the  kglilatlon 
impaired  the  obllgB&a  <tf  tbe  contract.  But 
now,  strange  to  saj,  a  law  Is  auatained,  bb  oot 
impairing  tbe  obttsatloa  of  the  contract,  al- 
tliou^  it  pnrfiiUto  ue  receivaUUty  ot  tbe  cou- 
pons for  state  taxes,  dues  and  demands,  and 
zequiics  the  holder  to  pay  them  tn  coin,  treu- 
urjr  notea,  or  UHs  of  the  national  banks  and,  in 
return,  give*  him  tbe  privilMe  only,  upon  sur- 
rendering It,  to  lert  It*  gemunenew  and  Its  re- 
cdvabilitj  for  taxes  by  Instituting  a  suit,  in 
which  a  Jury  Is  to  be  gummoned,  and  any  de- 
cisku)  obtained  mar  be  taken  to  the  circuit  court 
umI  to  the  Court  of  Appeals.  If  flual  Judgment 
Kball  be  obtained  that  the  coupon  is  genuine 
and  legally  receivable  for  taxes,  tbe  court  Is  re- 
quiredto  certify  It  to  the  Treuursr  of  the  Com- 
monwealth, who  shall  then  receive  the  coupon 
tar  tazeiL  that  is  to  ny,  long  after  they  are 
paid,  and  nfood  Its  amount  out  of  the  flrM 
money  In  the  Treasury,  in  preference  to  other 
cUma.  It  there  be  no  mtmey  la  the  Treasury, 
not  othenrlie  impropriated,  he  mar  have  to 
^ralt  an  Indefinite  poiod  nntU  the  Treasury  is 
r^deniabed.  Not  on^  does  this  Act  entsil  pro- 
longed dol^  and  expense  in  every  case,  but,  in 
a  m^Joit^  of  caaet,  the  expense  would  exceed 
tbe  amount  of  the  coupon.  Where  only  a  few 
hundred  dollars  In  bonds  are  held,  tbe  amount 
ot  the  coupons  would  not  Juatity  the  expendi- 
ture Coupons  tor  small  amoum  are  thus  ica- 
dered  Evatscally  ot  no  value.  Their  leodv- 
oUlity  for  taxes,  dues  and  demands  ot  the  State 
te  effectually  destroyed. 

Ui^er  tbe  Act  of  Jimuaiy  14, 1882,  there  is 
no  equivalent  riven  to  the  creditor  for  the  te- 
cdvamUty  of  fibs  coupon  for  taxes.  The  right 
to  enforce  on  demand  payment  of  a  particular 
claim  easentUly  differs,  both  in  av^lahiUty  and 
value,  from  a  n^it  to  reduce  the  claim  to  Judg- 
ment after  ivotracted  Htigatlon,  and  particular- 
ly when,  even  afm  Judament,  a  further  deUy 
~7  to  wait  untu  there  are  funds  in  the 


oconmunity  if  a  bank,  wboie  UIls  purport  on 
their  face  to  be  payable  on  demand,  should  de- 
clare that,  inasmuch  as  there  were  H:>me  forged 
notes  upon  it  in  drcnlatlon,  therefore  It  would 
pay  only  snch  as  the  holder  should  JudiciBlly 
establUi  to  be  genuine.  It  has  been  decided 
thai  any  unnecessary  delay  by  a  hank.  In  exam- 
Ininc  Its  Mils  to  determine  their  genuineness,  Is 
equiralent  to  a  refusal  to  redeem  them.  A 
bank  resorting  to  such  a  flimsy  pretext  to  evsde 
payment  wo<ud  at  once  be  pronounced  insolv- 
ent, and  be  put  into  tbe  hanas  of  a  receiver. 

No  weight  Is  to  be  given  to  the  recitab  In  the 
preamble  of  tbe  Act  of  January  U,  1S8S,  as  to 
outstanding  forged  bonds  and  coupons.  In 
the  first  pUux,  the  Btate,  by  ivdtiDE  that  vari- 
ous fraud*  have  been  committed  with  respect  to 
some  of  her  securities,  cannot  legislate  to  Im- 
pair the  obligation  of  her  contract*.  In  the  cee- 
ond  place,  we  are  juetifled  In  constdering  that 
these  recitals  are  without  foundation  in  fact. 
Accoidins  to  the  establiahed  doctrine  of  this 
country,  the  mo«t  which  can  be  attributed  Jo  a 
recital  of  facta  in  thepreambleof  anActi*.  that 
it  wa*  represented  to  the  L^islature  that  they 
existed.  It  is  not  the  province  of  tbe  Legisla- 
ture toflnd  facts  which  shall  affect  the  rights  of 
others :  that  Is  the  province  of  the  JudTcisry. 
SaysCooleyi  "A  recital  of  facts  In  the  pream 
hie  of  astotutemay,  perhaps,  be  evidence  when 
it  relates  to  matten  of  a  public  nature,  as  Ibst 
riots  or  disoiders  exist  in  a  certain  part  of  the 
Gounliy  ]  but  when  tbe  fad*  qoncera  the  rights 
of  IndlviduBli,  the  Legislature  cannot  adjudi 
Gate  upon  them."    Const  Llm,,  M. 

Say*  tbe  Court  of  Appeal*  of  Kentucky  : 
" The  Le^slature,  Inall ItsenqulringformsDy 
committees,  makes  no  issue,  and  in  their  dis- 
cretion may  or  may  not  coerce  the  attendance 
of  witneasea  or  tbe  production  of  records,  and 
are  frequently  not  bound  by  those  rules  of  evi- 
dence applicable  to  an  issue  properly  formed, 
the  trial  of  which  ia  an  exercise  of  Judicial 
power.  Once  adopt  the  principle  that  such  facia 
ate  ccmcludve  or  even  prima  faeU  evidence 
i^alnst  private  rights,  and  many  Individual  con- 
troversies may  be  preJucUied.and  drawn  from 
the  functions  of  the  JiMlciaiy  into  the  vortex  of 
It^islalive  usurpation.  The  appropriate  fimc-  CTMj 
tione  of  the  Le^latnreare  to  make  laws  lo  op 
erate  on  future  incidents,  and  not  a  decislim  of 
or  forestalling  right*  accrued  or  veated  under 
previous  laws."  Mmondor/  v.  Oarmiehatl,  8 
Litt ,  480.  In  the  case  from  whkh  this  dtation 
is  made,  two  Act*  were  under  consideretioa  , 
tbe  redtsl  in  the  preamble  of  one  was  thai  a 
certain  person  was  a  naturalized  citizen;  the  re 
chal  in  tbe  preamble  of  the  other  was  of  a  let 
ter  of  attorney  and  a  conv^anee  by  a  thiii) 
party;  and  thecourt  said:  "  Such  a  preamblela 
evitunce  that  the  fact*  were  so  tepreseni«d  io 
tbe  Legislature,  and  not  that  they  are  Teally 
true."  Although  tbe  language  cited  was  uced 
with  reference  to  the  preamble  of  a  private  (Ist 
ute,  Sedgwick,  in  hi*  treatitte  on  the  Inierpro 
taUoD  and  Construction  of  Statutory  and  Con 
stitutional  I«w,  after  quoting  it  *eys  :  "This 
reaaoning  appiie*  with  ss  miidi  force  to  put;llc 
ss  to  private  Flatutes ;  and  the  Supreme  Court 
of  New  Torkhfls  well  said  that  the  Legiflature 
ha*  no  JurisdicIIoD  to  determine  facts  touching 
tbe  rights  of  individual*." 

The  weight  usually  accorded  to  a  lecilal  of 
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matters  of  fact  in  the  preamble  of  an  Act,  that 
the  facts  were  so  repregeuted  to  the  Legialature, 
cannot  be  allowed  bere;  for  the  JoumalBof  the 
Legislature  of  Virginia  show  that  It  had  infor- 
laalioD  when  the  Act  was  paaeed,  tbat  tbe  vei7 
opposite  of  the  recitale  was  t<-ue;  that  there 
were  no  forged  or  connlerfeit  bonds  or  coapons 
in  existence,  as  therein  stated.  The  Journals 
may  be  referred  to  In  order  to  show  nhat  was 
brought  to  the  attention  of  the  fjegislature,  and 
those  joumnla  show  that  in  1880  Ine  Hoiue  of 
Delegates  of  Virginia  appointed  a  committee  to 
«xamiae  the  office  of  the  second  auditor,  who 
la  the  costodian  of  all  papers  relating  to  the  debt 
of  the  Stale,  to  ascertain  whether  there  were 
any  forged  or  counterfeit  bonds  or  coupons 
among  them;  and  the  committee  repotted  that 
they  were  unable  to  find  a  sinile  forged  or 
counterfeit  bond  or  coupon;  ana  of  the  mill- 
ions of  dollars  in  coupons  which  liad  been  paid 
into  theTr^Muiy  since  1871,  all  were  accounted 
tor  except  coupons  to  the  amount  of  (38,197. 
Asjt  was  the  duty  of  the  officer  on  receiving 
the*  coupons  to  cancel  tltem.  it  must  be  pre- 
sumed that  these  were  properly  canceled  by 
him  at  the  time. 
.__..  Again;  in  answertoarcaolutionof  tbe  House 
''"*^of  Delegates,  dated  JonuaiyB,  1882,  the  second 
auditor  reported  that  no  counterfeit  or  forged 
oblieationa,  bonds,  coupons  or  certificates  of 
ttie  &tat«  hiid  in  any  way  come  to  his  knowl- 
edge. And  In  answer  to  a  resolution  of  the 
Ben8t«  of  the  lOth  of  January,  1882,  tbe  same 
auditor  replied  that  he  bad  no  knowledge  of 
any  spniious  or  forged  bonds  or  coupons  issued 
or  purporting  to  be  Issued  under  the  Funding 
Act  of  March  80,  1871 ;  and  in  an  eiamlnation 
had  into  tbe  matter,  a  clerk  in  the  second  au- 
ditor's office  testified  that  he  was  famltiarwith 
tbe  coupons  Issued  under  the  Act  of  March  SO, 
1871,  and  had  bandied  about  seven  millions  of 
them,  and  had  never  seen  or  heard  of  a  coun- 
terfeit coupon.  Another  witness  connected 
with  tbe  treasurer's  office  stated  tbat  he  was  fa- 
miliar with  the  conduct  and  management  of 
both  tbe  second  auditor's  office  and  m  the  treas- 
urer's office,  and  tbat  he  had  never  heard  of  a 
duplicate  Oi  forged  coupon. 

In  ihc  third  place,  assumiagthat  the  |2S,197' 
in  coupons,  which  could  not  be  found  in  tbe 
auditor's  office  or  accounted  for,  had  not  been 
canceled,  but  had  been  mislaid,  lost  or  stolen, 
the  bolderi  of  other  coupons  ought  not  lo  be 
deprived  of  theiruse  because  the  officers  of  tl»e 
auditor's  department  bad  been  neglectful  of 
theh*  duties.  Assuming,  also,  a^nst  the  fact, 
that  there  were  forged  and  spiinous  coupons  of 
the  State,  their  existence  dltl  not  warrant  a  re- 
jection of  such  OS  are  genuine.  Although  no 
officer  questions  Ibdr  genuineness  when  tend- 
ered, the  holder  of  them  nmst  make  up  an  issue 
with  the  State  to  fT  tbo  fact  before  a  Jury. 
The  Act  was  evidently  derigned  to  accomplish 
much  more  than  Qieproteclion  of  the  holders  of 
senuine  coupons.  As  Justly  said  by  one  of  the 
Judges  of  the  Court  of  Appeals:  "  Whilst  Its 
prof eMod  object  In  its  title  is  to '  prevent  frauds 
upon  the  Commonwealth  and  the  holders  of  Its 
secuTiUea,  It  greatly  depredates  the  value  of 
tliose  securities,  and  thereby  impalis  tbe  obll- 

rtlon  of  contracts,  under  the  vain  pretext  that 
is  u  " 
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almost  valueleBBthecoupon.butalsotbecoapon 
bonds,  amounting  lo  millions  of  doUan,  issued 
by  the  State  by  authority  of  the  Act  of 
March  30,  1671,  and  whose  value  dependsnpon 
tbe  prompt  payment  of  interest,  of  which  as- 
surance was  given  by  the  State  to  the  hoMers 
of  those  bonds  by  the  stipulation  in  tbe  con-  rivKK' 
tract  that  the  coupons  at  and  after  maturity  I'"* 
should  be  receivable  for  all  taxes,  debts,  etc., 
due  the  State.  This  statute  probibits  revenue 
officeis  to  receive  any  coupons,  though  unques- 
tionably genuine,  when  tendered  for  and  in  tlis- 
charge  of  taxes,  etc.,  due  the  State,  and  re- 
quires the  bearer  of  the  coupon  so  tendered  to 
pav  his  taxes  In  coin  or  other  currency,  which 
1  think  Is  plainly  a  repudiation  or  annulment  of 
the  State's  contract." 

The  clause  of  the  Constitution,  which  de- 
clares that  no  Slate  shall  pass  any  law  impair- 
ing the  obliCTtion  of  contracts,  prohibila  legic- 
latlon  thus  affecting  contracts  between  the  State 
and  individuals  equally  as  it  does  contracts  be- 
tween individual^:.  Indeed,  tbe  greater  num- 
ber of  cases,  in  which  tbe  protection  of  the  con- 
stitutional provision  has  been  Invoked  against 
subsequent  legislative  impairment  of  contracts, 
has  b^n  of  those  In  whidi  the  State  was  one  of 
the  contracting  parties.  Where  a  State  enters 
tbe  markets  of  tne  world  and  becomes  a  bor- 
rower, she  lays  aside  her  soverdgnty  and  takes 
upon  herseH  tbe  position  of  an  ordinarv  civil 


accordingly.  i>aiM  v.  ffray,  16  Wall.,  282  [83 
U.S.,  XX!.,  4571;  JfumwT.  CTaWerttm.  96  U. 
8.,  445  rXXrV.,  783];  mil  V.  WiKontin,       " 


U.  8.,  11  [XXVL,  305]. 

What,  tnen,  was  the  obligation  of  the  con- 
tract entered  into  between  Virginia  and  her 
creditors  under  the  Funding  Act  of  1871,  so  far 
as  the  interest  coupons  ate  concernedT  The 
contract  is  tbat  she  will  pay  the  amount  of  the 
coupon  and  that  it  shall,  at  and  after  maturity, 
be  receivable  for  taxes,  dues  and  demands  of 
the  State.  And  by  its  receivability  is  meant 
that  it  is  to  be  taken  by  officers  whom  the  Slate 
may  authorize  to  receive  money  for  its  dues 
whenever  tendered  for  them.  By  tbe  obliga- 
tion of  a  contract,  la  meant  the  means  which 
the  law  affords  for  its  execution;  the  means  by 
which  it  could,  at  the  time  it  was  made,  be  en- 
forced. As  said  bv  the  court,  in  MeCratken  v. 
Haymard,  "Tbe  ODlieation  of  a  contract  coi:- 
slsts  in  its  binding  force  on  the  par^  who 
makes  It.  This  depends  on  the  laws  in  exist- 
ence when  It  la  made;  these  are  necessarily  re- 
ferred to  in  all  contracts  and  form  a  port  of 
them  as  the  measure  of  the  obligation  to  per- 
form them  by  the  one  party  and  the  rigftt  ac- 
quired by  the  other."    8  How    612. 

To  the  same  purport  and  still  more  emetic 
Is  the  language  of  the  court  In  Walkers.  WliiU- 
Iiead,  16  WHl..  317  [88  D.  8.,  XXI..  857J,  [T»€ 
"Tbe  laws  which  exist  at  the  time  and  place 
of  the  ma'^'ng  of  a  contract,  and  where  it  is  to 
be  performed^  enter  Into  and  form  apart  of  it! 
This  embraces  alike  those  which  a^ct  Its  va- 
lidly. constructi<.j,  discharge  and  enforcement. 
Nothing  Is  more  material  to  the  obllntion  of  a 
contract  than  Uie  meatia  of  Its  enforcement. 
The  ideas  of  validity  and  remedy  are  Insniar- 
able,  and  both  are  puis  of  the  obligation  wbicb 
is  gusianticd  by  the  Constitution  against  im- 
pairment " 


1889. 


ANTOin  T.  Gbbkhhow. 
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In  oUiet  irorda,  to  qooM  the  Uaguag 

FrafeMor  PomBToy  In  nis  work  on  Com 

tfoud  Law:  "  A  party  nutj  demand  that  sub- 
atutially  tbe  BMne  ramedlal  rigbt.Bppropriata  to 
bit  contoact  wben  ft  was  entered  Into,  ahall  be 
acctoded  to  him  ffheo  It  U  broken."  "  Under 
our  system  of  Jurisprudence,"  sa^  the  same 
writer,  ' '  two  forms  (d  remedial  ncbt  may  re- 
mit to  the  injured  party  upon  the/breach  of  a 
contract;  the  one  form  applying  to  a  small  nmn- 
ber  only  of  agreements,  the  other  behig  appro- 
priateloall,    Tbeflrat  is  tbe  right  to  baTe  done 


Tbe  other  Is  compensatory,  or  the  right 
to  be  paid  such  an  amount  of  pecuniary  dun- 
agea  as  ihaJl  be  a  conuMuaatloa  for  tbe  Injury 
caused  br  the  frilure  of  the  defaulting  partv  to 
da  exactly  what  be  promised  to  do.  Botn  of 
these  speciea  of  remedial  rigbta  must  be  pur- 
sued by  the  aid  of  the  courts.  In  both,  the  ez- 
Isteece  of  Iha  contract  and  of  tbe  i»each  must 
be  ealabUshed.  T&se  facts  having  been  suffi- 
ciently oa^ertalned.  a  decree  or  judicial  order 
must  De  rendered,  in  the  first  case,  that  the  de- 
faulting for^  do  exactly  what  he  undertook  to 
do;  and  In  tbe  second  case,  tbat  the  defaulting 


Tbe  recelTablli^  of  the  coupon,  under  tbe 
Funding  Act  of  1871,  for  taiea,  duea  and  de- 
mands, gave  to  it,  as  already  said,  Its  principal 
Talue.    At  that  time  there  was  proTided  in  the 

rem  of  procedure  of  the  State  a  remedy  for 
spedflc  execution  of  the  contract,  by  which 
this  receintbility  oonld  be  enforced.  The  leg- 
idation  of  January  14  and  April  7,  1883,  de- 
prive* the  holder  of  the  coupon  of  this  remedy, 
and  in  Uen  of  It  gives  him  the  barren  privilege, 
after  paving  the  taies,  of  suing  in  a  local  court 
ITtT]  to  test  Defore  a  jury  die  eeDuinenesa  of  the 
coupon  and  Its  legal  receivability  for  ihem,  and 
hi  case  he  eatabluhes  theae  facts,  of  having  a 
judgment  to  that  effect  certified  to  the  Treas- 
urer of  the  Commonwealth,  and  (he  amount 
paid  refunded  out  of  money  In  the  Treasury,  if 
there  be  ally.  To  recover  this  judgment,  he 
must  p^  tbe  costs  of  the  proceeding,  includ- 
ing the  fees  of  witnesaea  and  jurors,  and  of  the 
clerk,  sheriff  and  other  officers  of  the  court. 
This  la  a  moat  palpable  and  flagrant  Impair- 
ment of  the  obllgBtion  of  the  contract.  No  leg- 
iilatlon  more  destructive  of  all  value  to  the  con- 
tract is  concdvable,  unless  it  should  absolutely 
and  in  terms  repudiate  tbe  coupon  as  a  con- 
tract at  all.    It  Is  practical  repucQatton. 

In  Bmuon  v.  Kiruit  this  court,  speaking  by 
0/iitf  JutHet  Tmey,  mid:  "It  ia  difficult,  per- 
hapa,  to  draw  a  line  that  would  be  applicable 
in  hU  coses  between  legitimale  alterations  of  the 
remedy  and  ivovialoiw  which,  in  the  form  of 
remedy,  Impair  the  ri^t.  But  it  b  manifest 
that  the  oUigation  of  a  ctmttact,  and  the  rights 
of  a  party  under  it,  may  in  effect  be  destroyed 
by  denying  a  remedv  altogether,  or  may  be  seri- 
ously mtpoired  by  bmd^lng  the  ^oceedings 
with  new  conditions  and  reactions,  so  as  to 
make  the  remedy  hardly  worth  pursuing.  And 
no  one,  we  mmime,  would  say  that  there  to 
«ny  aubotantlal  difference  hetweoi  a  retroepect- 
ive  bw,  dedailng  a  particuUr  contract  or  chus 
al  ooBlncIa  to  be  abrogated  and  void,  and  one 
'^ilch  took  aw^  all  remedy  to  enfiirce  then. 
See  17  Otto. 


or  encumbered  it  with  conditions  that  rendered 
it  uselees  or  impmctlcable  to  pursue  it."  1 
How.   817. 

In  Bank  v.  Sfiarp  this  court  said;    "  One  of 
Ibe  tests  that  a  contract  has  been  impaired  is, 
egislatlon  beer    "•'—'- 
,  Constitution,  i 

paired  at  all.  TliiH  is  not  a  question  of  degree 
or  manner  or  cause,  but  of  encroaching  in  any 
respect  on  its  obligation,  dispenaiDg  with  any 
part  of  its  force."    6  Bow.,  827. 

In  Murray  v.  Cliarletlon  the  court  cited  wlih 
approval  the  language  of  a  previous  decislcn 
to  the  effect  that  a  law  which  altera  the  terms 
of  a  contract  by  imposiDg  new  conditions,  cr 
dispensing  with  thoae  expressed,  impairs  its  ob- 
ligation; and  added,  speaking  by  Mr.  Jvttite 
Strong,  who  recently  o<.-cupicil  a  seat  on  this 
bench,  that  "  It  Is  ore  of  the  higheet  duties  cf 
this  court  to  take  care  the  prohibition  (sgainst  [T^fl] 
the  impairment  of  contracts)  shall  neither  be 
evaded  nor  frittered  away.  Complete  effect 
must  be  given  to  it  hi  all  its  spiril."  96  V.  6., 
448  [XXIV..  lUi 

In  Edieardt  v.  Keanq/  this  court  aald,  speak- 
ing by  Mr.  Jvttiee  Swavoe,  bo  lately  one  of  our 
number:  "The  remcay  subsisting  in  a  Stale, 
when  and  where  a  contract  is  made  and  is  to 
be  performed,  is  a  part  of  ita  obligation,  and 
any  subsequent  law  of  the  State  which  to  sf- 
fecta  that  remedy  as  substantially  to  impair  sr  d 
lessen  the  value  of  the  contract.  Is  forbidden 
by  the  Constitution,  and  is,  therefore,  void." 
MU.  S.,  607  fXXIV..  7981.  Jfr. /usftM  Clif- 
ford, also  lately  sitting  with  us.  In  a  concur- 
ring opinion  in  the  same  case,  said:  "Wben 
an  appropriate  remedy  exists  for  the  enforce- 
ment of  the  contract  at  the  time  it  was  made, 
tbe  State  Legislature  cannot  deprive  the  party 
of  such  a  remedy,  nor  can  the  Lcgtslsture  ap- 
pend to  the  right  such  restrictions  or  conditions 
aa  to  render  its  eiercisc  ineffectual  or  unavall- 
"        '    Id.,  flOe  [799], 

id  only  two  terms  ago  in  the  case  of  La.  v. 

Jir«w  OrUartt,  this  court  said.vrithout  a  diil^eIl^ 
ing  voice,  that  "The  obligation  of  a  contract, 
in  a  constitutional  sense,  is  the  means  rrc- 
vided  by  law  by  which  it  can  be  enforctd,  by 
which  the  patties  con  be  obliged  to  perfoim  it. 
Whatever  kgislatlon  lessens  the  efficacy  of  1  be  se 
impairs  the  obligation.  If  It  teed  to 
,.__,.je  or  retard  the  enforcement  of  the  con- 
tract, the  oWgation  of  the  latter  Is  to  that  ex- 
tent weakened."    103  U.S.,  206  [XXVI..  188]. 

How  can  it  be  malnt^ned,  in  the  face  of 
Uiese  dedslons,  that  the  legislation  of  JeDusry 
14,  and  April  7, 1882,  does  not  Imoair  the  obliga- 
tion of  the  contract  under  the  Punding  ActT 
It  annuls  the  present  recdvatdlity  ct  tbe  cou- 
pon; it  substitutes  lor  the  specific  eiecutlcn  of 
the  contr-£t,  a  protracted  litigation;  and  nben 
the  genuineness  of  the  coupon  and  its  legal  re- 
ceivablHty  for  tazea  are  judicisUy  established, 
its  payment  is  made  dependent  upon  the  exist- 
ence of  money  In  the  Treasurv  of  the  State.  If 
the  language  of  the  Act,  declaring  that  when 
the  genulneneaa  of  the  coupon  and  its  receiva- 
Uli^  for  taxes  are  esUUisbed,  the  uxea  paid  by 
itahtddershallberefondedout  of  the  first  mon- 
ey In  the  Ti«aauiv  hi  preferrace  to  other  claims, 
be  deemed  a  aumdent  approptlatloD  to  author- 
iae  tbe  treasurer  to  pay  out  tne  mcmey .contrary  rmaa^ 
toirtMthas  jortbeen  dedtled  with  napect  to  ^""^ 
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iBDguuB  mncb  more  expreaaive  in  the  legisla- 
tion of  XonUaiu,  of  wbat  »tm1  can  It  be  U>  the 
owner  of  the  coupon  if  the  treasurer  refuse  to 
refund  theamount?  There  Is  no  mode,  accord- 
ing to  the  opinion  of  the  majoritv,  of  coMcIng 
hfs  action.  Ko  mandamut  can  uiuei  for  that 
remodj  and  all  compulsory  proceas  have  been 
nbolianed. 

Besides  all  this,  as  the  coupons  are  meetly 
for  small  amounts,  the  costs  of  the  suits  to  test 
their  genuineneea  and  receivabilit;  tor  taxes 
wonla  be  mon  than  their  value.  Practlcallj, 
the  coupons,  and  it  was  evi- 
o  have  that  effect. 

There  is  nothing  at  all  similar  to  Ibis,  as 
eeema  to  be  Intimated  bj  the  opinion  of  the  ma- 
jority. In  the  revenue  ayatera  of  the  United  Stales 
Tvhich  forbids  judicial  proceedings  to  restrain 
the  collectloa  of  a.  tax  for  its  alleged  Invalidi^, 
and  only  aulhorizes  suit  to  recover  back  the 
monef  U  paid  under  protest.  Here  the  valid- 
ity of  tho  tax  of  yirenia  is  not  assailed.  The 
only  question  is:  shoi)  the  officer  of  the  State 
be  required  to  receive  in  payment  of  the  tax 
'(That  she  by  her  contract  declared  he  ahoold 

The  case  of   J^sjm.  v.  Snetd.  96  U.  B. 
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glvea  it  any  Bam>ort  whate<rer.  It  does  not  bug- 
tain  the  doctrine  that  a  State  may  abolish  the 
light  of  mandomu*  io  which  a  creditor  at  the 
time  of  the  contract  was  entitled,  oa  a  mode  of 
epeciflcally  enforcing  It.  The  facts  of  the  case 
are  these:  in  1888  the  Legislature  of  Tennessee 
passed  a  law,  with  respect  to  the  bills  and  notes 
of  the  Bank  of  Tennessee,  declaring  that "  The 
bfUs  and  notts  (tf  the  s^  cmporatlon,  origlnal- 
j^  made  pwable  or  which  shall  have  become 

eyobleoncienuuid  In  gold  or  silver  coin,  shall 
receivable  at  the  Truaury,  and  by  all  tax  co' 
lectors  and  other  pahllc  offloers,in  all  pavmeni 
for  taxes  or  other  moneys  due  Iba  State." 
The  Supreme  Court  of  the  State  decided  that 


when  an  Act  was  passed  sllomng  suits  to  be 
brought  ualnst  the  state  under  the  same  nilea 
[8O0]  vl  ngulMlona  that  govern  actioH  between 
private  parties.  In  18BD  this  Act  was  repealed. 
The  creditor,  when'  the  contract  was  made  ac- 
quired, therefore,  no  rlriit  to  the  writ  of  man- 
aamnt,  for  It  was  not  uen  an  existing  nmedy, 
■udso  Jfr.  JiuMcsHuntilndeliveTbigtbeopin- 
of  the  court,  aald;  "  The  question  i11tii«mH  by 
Mr.  Juttioa  Swayne  in  Walker  t.  WhUAead.  16 
WaU.,  814  [88  tJ.  8.,  XXI.,  857],  of  the  pres- 
ervatUm  of  the  law*  In  exUtence  at  llie  time  of 
the  maUug  of  the  contract.  Is  not  before  us. 
The  claim  la  of  a  tabseqnmt  injuiy  to  the  con- 
tract" Andtheconrt.Dfterrefaiingtothenu- 
merous  cases  of  a  change  of  lemedies.  says: 
"  The  rule  seems  to  be  that  In  modea  of  pro- 
ceeding and  of  forms  to  enforce  the  ocmtract, 
the  Luislature  has  the  control  and  may  en- 
large, limit  or  alter  diem,  provided  that  it  doea 
not  deny  a  remedy,  or  so  embanass  it  with  re- 
ttiictioDS  and  conditions  as  seriously  to  Impair 
the  value  of  the  nght." 

Here  the  origins!  remedy  possessed  t^  the 
Goupcn  bolder  is  abolished,  and  that  whfch  li 


given  as  a  subetltuie  l«  so  embanasaed  vtth  con- 
ditiuns  as  to  destroy  the  value  of  the  oontraci. 
Id  the  case  of  La.  v.  PiUmry,  which  was 
before  us  at  the  last  Term,  the  LMislature  of 
that  State  had  passed  a  law  pnAiblthig  It* 
courts  from  issuing  a  ma--' -^-■.-- 


the  payment  of  bonds  otLer 
thui  tho«c  issued  under  what  whs  known  as  tho 


premium  bond  plan,  thus  cutting  off  the  rauui. 
of  enforcing  certain  bonds  held  by  the  relator, 
and  this  court  unantmonalv  held  that  "  The  In- 
hibition updu  the  courts  of  the  State  to  Issue  a 
manOnmvt  for  the  levy  of  a  tax  for  (he  pay- 
ment of  Interest  or  principal  of  any  bonds,  ex- 
cept those  inued  under  the  pramlum  bond 
I>lan,  was  a  dear  Imptdrment  of  the  means  for 
the  enforcement  of  tne  contract  with  the  hold- 
ersoftheconsoUdated bonds."  "Wbenthecon- 
tract  was  made,"  tald  the  court,  "  the  writ  waa 
the  usual  a-id  the  only  effective  means  to  com- 
pel the  city  authoritlea  to  do  their  duly  In  the 
premises  in  case  of  their  fitflure  to  provide  In 
other  ways  the  reoulred  funds.  There  mks  no 
othercompleloondadequatGremedy.  Tlieonly 
ground  on  which  a  change  of  remedy,  existing 
when  a  contract  was  made,  is  permlasibk  with- 
out impairment  of  the  contract.  Is  that  a  new 
and  adequate  and  efficacious  remedy  be  inlMt- 
tuted  for  that  which  Is  superseded. 


That  there  is  any  ademiate  and  t 

remedy  substituted  for  the  one  in   „ 

when  the  Funding  Act  was  adopted,  cannot. 
It  seems  to  me,  be  seriously  affirmed.  The 
remedy  oririnally  existing  was  effective.  No 
officer  could  refuse  to  receive  Uw  coupon  with- 
out subjecting  hlmaelf  to  personal  UabDIIy. 
After  a  tender,  no  valid  sale  could  he  made  for 
the  taxes.  And  the  creditor  couM  iBToka  tbe 
compulsory  procea  of  the  courta  to  aecDre  a 
specific  performance.  Now  all  to  changed.  A 
law  which  practlcaHy  ^mOoti  the  valoe  of  the 
coupons  Is  sustained,  Tlie  officer  le  Dot  bound 
to  receive  It,  In  the  aense  that  h«  oamiot  b« 
compelled  to  lake  It  He  can  enforee  tbe  fay- 
'    '  '       I  in  money;  he  can  sell  property, 

.. ^.  to.colleet  them;  he  can  wboU v  tg- 

nore  the  coupon  unlue  the  holder  sbonld  fmd- 
ishly  consent  to  incnr  double  the  amount  in 
costs  to  establish  by  a  Jury  trial  Its  gmuineoe^ 
and  l^al  recelvahUlly  for  taxes. 
I  And  myself  bewfldend  b{y  tbe  optnloo  of 
'--^'-  -'"--court.  I  confess  that  1  can- 
so  foralBi  doea  ttqipear  to 


the  repudiMon  of  the  obUnHoM  of  States;  and 
of  thdr  suboTdtnale  munidpalilles,  their  dtica 
and  couotiea.  It  will  raly  be  aeMamy  to  In- 
sert In  Uielr  statutes  c  ism  redtal  <rf  the  ex- 
hMttce  of  forged  and  sphitoo*  bntda  and  cov- 
pona,  asaplansft^preuatforsadil^islatian, 
and  their  sdietnea  of  ptnnder  wtD  be  aooon- 
pHshed.  No  Reater  calamity  could,  in  mr 
Judgment,  beoul  the  country  than  the  genera] 
adoption  of  the  doctrine  that  It  is  not  a  eonati- 


ous  uid  duatiuutlfe  condttlons,  and  thus  %a 
evade  the  performance  of  them. 

I  am  of  opinion  that  the  Jndnnoit  <rf  th# 
Oomt<tf  Appeal!  of  TirglnladuMila  be  revefMd, 
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JaiiM*H.lloEeiuwr,Clerk,aup.Oinui,TT.  S. 

Jfr.  JiuUctMrnnituu 

I  uDdenUnd  n^  )»Btbn)o  of  the  DUtjoritY .  In 
the  (^riiilon  nsd  by  the  £11)9' iAmMw,  to  declare : 

Hat  the  bonda  aiul  coapona  lanied  by  Vir- 
(SOt]  ginift,ttiidertbeFundbicActofHatcliS0,1871, 
coDathute  oontncti  wltHln  the  meaning  of  Umt 
ciMue  of  the  Fedenl  ConsUtutioii  wBch  for- 
Ude  a  State  from  pawing  bay  law  impairing  the 
oblation  of  cootiscta; 

lliat  the  bolder  of  a  coupon,  so  issued ,  against 
wbom  state  taxes  are  assessed,  is  entitled  under 
bit  contnct  to  have  It  awUed  in  payment  of 
them,  wlMm  it  is  offered  lor  tliat  purpoaei 

Tbattbe  Actof  Jan.  14, 1888,  In  w  far  aa  It 
prerenis  tbe  tax  collector  from  receiving  It, 
wlien  so  offered  torKaypnrpoat»o:tcept  that  of 
identiflcadoB  and  Tenncation,  ia  in  conflict  with 
the  Fedenl  C<M>stitution  and,  tlierefore,  void; 

That,  as  a  geneial  rule,  tbe  laws  ap^cable 
to  the  oat.  In  tone  at  the  time  and  place  of 
makii^  a  contract,  IncbkUng  those  wliicb  af- 
fect lU  nltdity,  c<watmcti(ni,discbarxeandm- 
)!>rMm«nt  enter  into  and  form  a  part  <H  the  con- 
tract itself.;  and  that  wbQe  tbe  8Uto  may  alter 
or  change  existing  remedka,  it  m^  not  make 
such  alterations  aral  changes  in  the  fonns  of  ac- 
tion or  tbe  modes  of  proceedii^  aa  will  impair 
aubetantlal  ri|^ta,  or  leave  tlte  party  withoat 
an  adequate  aod  efficacious  remedy  for  their  en- 


I  undentand  tbcon,  also,  to  re-afflrm  Bivnton 
T.  KintU,  1  How.,  811,  where,  among  other 
things,  this  court,  speaking  by  Chi^  Juttiet 
Taoey,  said:  "  It  i>  dlfBcoU,  perhaps,  to  draw 
a  line  that  wooU  be  appticabie  in  all  cases,  be- 
tween legitimate  sherBOons  of  tlie  remedy  and 
proririons  which,  in  the  form  of  remedy,  im- 
pair the  right.  But  it  Is  manifest  that  the  ob- 
ligation of  the  c<»itaot,  and  the  rights  of  a  pai- 
tv  under  it,  may,  in  effect,  be  destroyed  by 
denyioganAtedy  altogether;  or  may  be  serious- 
ly impAred  by  burdeninr  the  proceedings  with 
new  coBoitlcAs  and  restnctiona,  so  as  to  make 


ituaekstorlmpracticaUetopuisaeU."  F.8I7. 
I  do  not  understand  the  court  to  throw  any 
doubt  upon,  or  in  any  dcnree  to  qualify  the  de- 
IM31  dakw  in  2f,J.  t.  WUtm.  7  Cran^TltM.  IM, 
where  it  is  declared  that  the  contnct  clause  of 
th«  C<nuUtullon  "Extends  to  Gofltracl4  to  which 
a  State  is  a  Mity,  as  well  as  to  contracts  be- 
tween indlTidaalB;"  or  in  Bant  t.  SSRin{}»,  4 
Pet.,  S14,  S60,  where  this  oouit,  speaking  by 
CJdtf  JvHet  Marshall,  said  that  it  fa^lwen 
"  Settled  that  a  ccattract  enteted  into  between 
a  State  and  an  Individual  la  as  folly  protected 
by  tbe  lOth  MCtiMi  of  the  1st  article  t/the  Con- 
atitutlon,as  a  contract  between  two  individuals;" 
or  in  Oram  v.  AUdte,  8  Wheat.,  1,  m,  where  it 
was  said,  Um>a|^  mr.  JtuHice  Washington, 
"  That  the  Constitution  of  the  United  States  etn 
teaocn  all  cootncta,  executed  or  executory, 
wheOwr  between  iodlvtduals  or  bMweenaSlnle 
See  17  Ono. 


and  ittdMduals;  and  that  a  State  has  no  man 
power  to  impair  anohUgatlon  in  towbfch  she  hei^ 
self  has  entwed  than  she  can  the  con tracta  of  In- 
dividuals;" or  in  in>Mir((fT.7Vqf>iMll,  10  Bow., 
190,  207,  where,  apeaUng  br  Mr.  JuMm  Ko- 
Levk,  the  court  declared  that  "  A  State  can  no 
more  impair,  by  l«gislatlon,  the  obUgation  of 
Its  own  contiacta,  than  It  can  Impair  the  oMn^ 
tionof  the  contracts  of  IndividualB;'' or  in  Wolg 
V.  N«w  OrUaat,  108  U.  8.,  S58,  867  [XXVlT, 
895, 8W],  whoe,  apeakine  bv  Mr.  JuiSte  FieU, 
this  court  unanimously  hela  "  That  the  prohi- 
bition of  the  ConstitutioD,  against  the  passage 
of  lawa  Impairing  the  oblitntion  of  contiacli, 
awllce  to  the  contracts  of  Btatea  and  to  those 
ra  its  agents  under  its  authority,  as  well  as  to 
contracts  between  individuals. 

These  propositions  meet  my  hearty  uiproval, 
aa  well  because  they  rest  upiDn  a  sound  mterpie- 
tation  of  the  Constitution,  as  because  they  have 
been  long  established  by  the  decisions  m  this 
court.  But  the  difflcolty  I  have,  is  to  recon- 
cile the  judgment  in  this  esse  with  theaeadmit 
ted  propositions  and,  therefore,  I  am,  with  my 
brother  Field,  conetrained  to  dissent  from  so 
much  of  the  opinion  as  maintains  that  the  reme- 
dy provided  by  the  Act  of  Jan.  14. 1682,  isade- 
qmrte  and  efflcacious  for  the  protection  and  en- 
forcement of  the  rights  of  the  holdeta  of  the 
iMxtds  and  conpoDi,  and  aubstantiaUy  equiva- 
lent to  that  given  when  they  were  Issued.  On 
tbe  contrary,  the  Act,  espedally  as  subsequent- 
ly modiflecf,  is,  1  take  leave  to  say,  a  palpable 
and  flagrant  impalnnent  of  the  obligation  (A  tbe 
contract  of  Virginia  and,  consequently,  is  nn> 
constitutional  amd  void.  If  it  be  u^M  in  its 
application  to  the  bonds  and  coupons  Issued  un-  r804] 
der  the  Funding  Act,  It  is  dUBcnlhto  perceive 
that  tbe  contract  clause  of  the  Cmistitutlon  Is 
of  the  atlghtest  practical  value  for  the  prcaerya-  - 
tion  of  tbe  rights  of  partiee  dealing  witn  a  State. 
Indeed,  the  Act,  in  Its  necessary  operation,  as 
directly  and  effectually  Impairs  the  commercial 
value  of  the  bonds  and  the  taxpaying  power  of 
the  coupons  thereunto  annexed,  as  would  a 
statute  which,  in  terms,  repudiated  them  and 
forbade  the  teceipt  of  the  coupons,  under  any 
drcumstancee,  for  taxes  or  demands  due  to  toe 
CommonweelUi. 

What  were  the  rights  of  the  bondholder  un- 
der the  Funding  Act,  and  other  laws  of  Vir> 
ginia  In  force  when  it  was  passed!    This  in- 

'  r  is  fundamental,  since  those  rights  are  en- 


any,  aubaequently  ^vra  aa  may  be  adequate 
and  efBcadoaato  that  end.  Under  tbe  ccmtnct, 
Antonl  waa  entitled,  aa  aU  agree,  to  have  his 
conpcat  received,  when  offered,  in  payment  of 
Us  taxes.  If,  when  so  offered.  It  was  refused, 
those  laws  protideU  him  with  the  remedy  of  a 
mifiidamvt  from  the  Supreme  Court  of  Appeels 
to  compel  the  collectm*  to  accept  It  and  cancel 
the  taxes.  This  is  conceded  by  my  bretbrrai  of 
the  majority,  and  no  oik  claims  that  there  was 
then  anv  other  rame^  for  the  direct  enforce- 
ment of  tbeconttact.  And  that  remedy,  it  can- 
not bedenled,  was  of  value,  alnce  the  taxea,  un- 
til paid,  constitaled  an  incumbnnce  upon  the 
taxpayer's  property  which  heooold  not  Emde&t- 
ly  overlook,  and  which  he  waa  entltlea  to  liav« 
removed.  It  should  be  observed.  In  this  oo» 
naction,  that  section  9  U  article  4  of  tba  Oo* 
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mttitlcin  of  Ttrgbiii,  adopted  In  1870,  gave,  In 
express  terms,  orig^lnal  Jurisdiction  to  Uut  court 
In  caseaof  mandafnu*.  Such  were  bis  con'""* 
rights  under  the  Act  of  1871,  and  such  wi 
remedy  then  given  for  their  enforcement 

I  proceed  to  Inquire  wbetbertlioae  rights  buTe 
been  impaired  bythe  Actof  Jtin.  14,  WSH.  The 
1st  section  declares  that  the  officer  to  whom  cou- 
pons, issued  under  the  Act  of  1871,  are  tendered 
ID  pajmeot  of  taxes,  debts  or  demands  due  the 
StAie,  "sball  receive  the  same  for  the  purpoee 
of  identification  and  verification."  The 
tioD  provides  that  be  shall,  st  the  same  tl  . 
quire  the  t»ipayer  to  pay  his  taxes  in  coin,  le- 
[SOBl  gal  tender  notes  or  national  banb-bUIs  and,  upon 
such  payment,  givehim  ■  receipt  for  the  same; 
and,  in  case  of  a  refusal  so  to  pay,  the  offlcer  Is 
dirMled  to  collect  Ibe  taxes  as  all  other  delio- 

auent  Ui«s  an  collected,  that  is,  by  levy  and 
istralnt. 

It  may  ht  obaerred  here  tliat  when  the  tax- 
payer efecU  to  Mand  upon  the  lerms  of  his  eon- 
tract,  and  refuses  to  pay  his  taxes  in  coin,  legal 
tender  notes,  inr  iMUik-mlls,  ttie  Act,  cuiiously 
enough,  does  not  direct  the  offlcer  to  retom  ttke 
coupons  so  tendered,  but  requires  him  to  de- 
liver (hem  to  the  judge  of  the  counlv  court  of 
the  county  ck"  the  huslings  court  of  tne  city  in 
which  such  taxes,  debts  or  demands  are  payable. 
Thereupon  the  taxpayer  is  at  lit>erty  to  file 
bis  petition  In  said  county  court  against  the 
CommoDwealth,  and  have  a  Jury  impaneled  to 
try  whellier  tbe  coupons  are  "genuine,  legal 
coupons,  which  are  legally  recdvaUe  tot  taxes, 
debts  and  demands."  with  right  of  appttl  by 
dther  perty  to  the  Circuit  Court  and  the  Couri 
of  Appals.  "  If  It  be  flnally  decided  in  favor 
ol  the  petiticoer  that  tbe  coupons  tendered  by 
him  are  genuine,  legal  coupons,  wUdi  are  fe- 
oUly  recdrable  for  taxes,  and  so  forth,  then 
the  Judgment  of  the  court  shall  bo  certifled  to 
the  trMsoicr,  who,  upon  tbe  receipt  thereof, 
■hall  receive  said  coupons  for  toxee,  and  sball 
refund  the  money;  before  then  paid  for  bis  taxes 


Tbe  alterttion  made  by  the  Act  of  Jan.  14, 
1888,  of  tbe  remedy  by  mandamtu  Is  this:  if  ■ 
maitdamiu  is  applied  for  to  any  court  of  the 
Commonwealth,  the  collector  shall  make  re- 
turn "That  be  Is  ready  to  receive  said  coupons 
In  payment  of  such  taxes,  debts  aod  dcniunds 
as  soon  Ds  they  have  been  legally  ascertained  to 
be  genuine,  and  the  coupons  which,  hj  law,sre 
actuallv  receivable."  Upon  such  tetum,  the 
court  aball  require  tbe  taxpayer  to  pay  his  taxes 
to  the  proper  officer,  whicli  being  done,  tbetai- 

Sayer  muvt  flie  his  coupons  in  court,  which  ia 
irected  to  forward  them  to  the  county  court 
of  tbe  county  or  the  hustint^s  court  of  tbe  city 
irtwre  tbe  taxes  are  payable,  when  an  issue  Is 
framed,  upon  the  trial  of  which  the  olflcer  rep- 
resenting the  State  must  require  proof  of  tbe 
genuineness  and  legality  of  the  coupons  leod- 
[8061  ered.  A  right  of  appeal  Is  given  to  the  Cir- 
cuit Court  sdod  the  Supreme  Court  of  Appeals. 
If  the  petitioner  flneliy  succeeds,  then  the  court 
is  required  to  issue  a  maTidamut  for  tbe  receipt 
of  the  coupons  for  the  taxes  assessed.  There- 
upon the  Treasurer  of  the  Commonwealth  Liost 
refund  to  the  taxpayer  Ibe  amount  tharetofore 
— "d  by  him  out  of  any  monej-  In  the  Treasury, 
peference  to  all  other  claims.    The  Act  of 
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April  7, 188B,  provides  that  no  writ  of  tnandi- 
mui  shall  issue  from  the  Supreme  Court  of  Ap- 
peals "In  any  case  of  the  collection  or  attempt 
to  collect  revenue  or  compel  the  collecting  of- 


Assembly,  approved  January  8^  1882,  or  In  any 
case  arisiug  out  of  the  collection  of  revenue  in 
which  tbe  applicant  for  the  writ  of  process  bss 
any  other  remedy  adequate  for  the  protection 
and  enforcement  of  his  Individual  right,  ciaita 
and  demand,  if  just" 

This  court  waives  any  determlnatlm  of  the 
question  whether  the  Act  of  April  7,  1S82,  re- 
peals BO  much  of  Ibat  of  Jan.  14, 1889,  as  rrlatea 
to  mandamvi.  But,  referring  to  tbe  remedy 
given  by  the  1st.  Sd  and  8d  sections  of  tbe  lat- 
ter Act,  it  holds  ttkst  there  is  no  snlMantlal 
dllTcrence  between  the  remedy  given  t^  those- 
sections  and  the  remedy  given  by  tnanOamiu 
in  the  same  Act;  further,  which  Is  vital  In  this 
esse,  that  the  obligation  of  the  contrsct  Is  not 
impaired  j^the  changes  made,  by  the  Act  of 
Jon.  14,  IWS!,  in  the  remedies  for  Ita  enforcA- 
ment,  in  case  tbe  coUector  refuses  to  accept,  in 
payment  of  taxes,  coupons,  when  offered  for 
lliat  purpose. 

Here  is  the  radical  difference  between  the  ma- 
jority of  my  brecbicn  and  myself.  To  my  mind, 
I  sav  it  with  all  respect  for  Utem,  it  Is  so  en- 
tirely clear  that  llie  change  In  the  remedies  has 
impaired  both  the  obligatton  and  the  value  of 
the  contract,  that  I  almost  despair  of  mafclngft 
clearer  by  argument  or  illustrailon. 

It  Is  conceaed  that,  under  the  contract,  the 
taxnayer  Is  atlUsd  to  have  his  coupon  reodved 
for  nis  taxes  when  tendered,  while  under  tbe 
Act  of  Jan.  14, 1889,  tbe  collector  is  forbidden 
to  BO  receive  It;  sod  the  taxpayer,  in  order  to 
protect  bis  prt^ierty  uslnst  levy  or  distraint 
aitd  relieve  it  from  the  uicumbranoe  created  by 
Uie  asaessmeDt  of  taxes,must  pay  them  In  money,  1 BOT] 
and  then.  If  be  wishes  to  set  it  back,  prove  to 
the  satisfaction  of  twelve  Jurymen  the  genuine- 
ness and  lenl  receivstiili^  of  his  coupons. 

Under  the  contract  and  the  laws  in  force 

hen  it  was  made,  the  taxpayer  is  entitied,  in 
the  flrat  instance,  to  enforce  the  receipt  of  his 
forts — ' ■" "■ ' 


die  sulMe<)uent  legislation  he  is  denied  tbe  right 
tothat  wntunillliufli^t  paysbis  taxes  in  morcy 
and  then  proves  to  the  satisfaction  of  twelve 

lurymen  thct  they  are  genuine  coupons  and 

egally  receivable  tor  taxes. 

Under  ihe  contract  aud  the  laws  in  force 
when  it  was  made,  the  collectorwas  not  bound 
re^'ist  aa  application  for  a  maTtdamvt,  and  it 
._  not  to  l>e  presumed  that  be  vrould  do  so  un- 
less he  doubted  the  genuineness  of  the  coupau 
tendered  in  payment  of  taxes.  If,  bowever.hc 
did  so,  be  bcc^c  liable  to  pay  cceta  when  the 
taxpayer  succeeded;  while,  under  the  Act  of 
Jan.  14,  1883,  aU  discretion  is  taken  from  the 
collector  and,  without  liability  to  pay  costs  in 
any  conl'n^ncy.  he  Is  required,  oltnouf^  be 
may  know  the  coupon  to  be  gCDulne  and  legally 
receivable  for  talc?:,  todeclmereceivingituDtll 
tbe  taxpayer,  having  first  paid  his  taxes  in 
money,  Bhnll,  to  Ibe  satisfaction  of  twelve  Jurj-- 
~en,  prove  it  to  be  genuine. 

Jjet  me  furihcr  illusttate  some  of  these  propo- 
sitions: suppose  the  taxpayer  Lolda  a  bcmd  for 
101  L.  & 
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a- the  Act  of  18T).  Ithaatbli- 


of  tlz  per  cent  per  uumm,  la  evidenced  by 
■ixtr-elpit  coupon*  of  tbreedoUuaeKli.  Under 
tbeUm  in  force  when  the  contract  wme  nude 
(I  " 


U  coupon*  of  three  doUuaeKli.  Under 

hi  forcewhen  the  contract  was  made 

[m  mandamtu  to  compel  the  receipt  of  the  flrst 

ooupoo,  haring  eatabmbed  iu  genulneaesa  and 

its  receinblHtv  for  tazee),  the  collector  and  the 
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Commonwealth  would  be  estopped  from  nb- 


upreaeoted,  although  known  to 
be  ^nine,  to  coUect  money  for  the  tazea  for 


e  returned  unleea  the  taipajrer,  upon 
every  presentation  of  coupons  for  taxes,  goes 
through  the  Jury  trial  prescribed  by  that  Act, 
obtains  a  Terdlcl  eatabl&hlng  their  gear' 


and  legal  receivability  for  taxes  and,  in  the 
event  of  on  wpeal,  secures  an  affirmance  of  the 
judgment  In  bis  favor.  The  vodict  and  judg- 
ment as  to  one  coupon  do  not,  under  that  Act, 
cFtabiisb  the  gcDnlneneaa  of  other  coupon*  of 
the  same  bono.  Thus  it  is  demonstrably  clear 
that  (be  taxpayer,  before  he  can  enforce  the  re- 
ceipt of  the  entire  sixty-el^t  ooupoos  of  one 
bond  for  $100,  may  be  remwed  to  have  at  least 
as  many  Jury  trials,  covering  prodaelyllia  same 
iasuea,  a*  there  may  beoccasjans  to  use  coupons 


iory  without  an  attorney  to  re|weaent  him.  _. 
is,  therefore,  almost  absolutely  certain  that  his 
attoniey's  fee  and  the  cost  for  each  Jury  trial 
will  be  ievenil  times  greater  than  the  amount 
of  the  coupons  involved.  The  result,  then,  is 
that  he  wUl  lose  more  by  presenting  his  cou- 
pons in  payment  of  bli  taxes  than  by  making 
an  abaolutegilt  of  them  to  the  Commonwealth. 
And  the  lemedy  th>u  given  by  the  statuies, 
poised  after  the  contract  waa  made,  for  the  en- 
forcement «t  the  tazpayer'a  admitted  rij^t  to 
bave  hi*  coopoa  recdved  for  taxes,  when  of- 
fered, ia  pronounced  to  be  adequate  and  cfflca- 
Uoas,  ana  not  an  Impainwat  of  the  lubstaDtial 


in  hostility  to  the  Stale's  creditors  and  has  Im- 
paired the  commercial  value  both  of  the  bonds 
and  their  coupons,  in  effect uud  byarelinemcnt 
of  reasoning  which  I  am  unable  to  comprehend, 
boid  that  such  l^ialation  does  not  burden  the 
proceedings  for  the  enforcement  of  the  contract 
with  any  new  conditions  or  restrictions  incon- 
ristcot  with  or  impairing  its  obligation.  Ican- 
DOt  assent  to  eudi  conclusion,  believing,  as  I 
do,  not  onlv  that  it  is  in  direct  conflict  wilh 
every  adjua^ed  («ec  cited,  either  by  the  court 
or  b^-  mv  brother  Field,  but  that  Ihe  new  rem- 
edy isaaequH(eandefflcacious,nol  for  thepres- 
ervation  and  enforcement,  but  for  the  destruc- 
tion, of  the  contratt.  The  holders  of  tb<;  bonds 
and  coupons  are  placed  by  the  legisiuiion  of 
1B82  in  n  position  where  it  b  useless  and  iro- 
practimble  to  pnniue  the  remedies  thereby 
given.  To  mr  mind  this  is  bo  perfectlv  appar- 
ent that  I  shniilil  have  deemed  it  impofuriblc!  ihnt 
any  different  view  co^d  be  enlirtaineii.  It 
should  be  remembered  thnt  the  coiri  rlHC(«  its 
dcdslon  upon  the  gnmnd  that  the  change  in 
Bee  17  Orro. 


the  remedy  has  not.  In  l^al  eflact,  impaired  the 
obligation  of  the  contract,  and  not  upon  Uie 

Eund  that  this  suit  Is,  within  the  meaning  of 
Federal  CoDidtuiion.aBult  against  the  State. 
Nor  could  it  be  placed  upon  the  latter  groond 
withoot  overturning  the  settled  doctrines  of  this 
court  Darit  v.  Grag,  IS  WaU.,  308  [88  U.S., 
XXI., 44^;  Oibom  v.  Bank,9  Wheat..  7SS: 
Board  ^Liquidation  v.  MeCennb,  02  U.  S.,  681 
rXXUI.,62S].  It  is  acBse  In  which  a  pUiD  of- 
ficial duty,  requiring  no  exercise  of  discretion, 
is  to  be  peifonoed,  and  where  performance  in 
the  mode  stipulated  by  the  contract  is  refuEed. 
In  such  cases,  any  person  who  will  suelain  per- 
sonal tnjuiy  by  such  refusal  may  have  a  man- 
damui  to  compel  its  perfonnaoce.  Board  of 
LiguidaHvn  v.  MeComb,  tupra.  The  Acts  cf 
1882,  in  th^  application  to  the  bonds  issued 
under  that  of  1871,  are  unconstitutional  red 
void,  because  they  impair  the  obligation  of  Ihe 
contract  between  the  parties.  The  way  U, 
therefore,  clear  for  the  court  to  apply  the  rtn:- 


becBuae,  as  held  in  Board  of  Liquidat. 
MeComb,  lupra,  in  accordance  with  settled  prin- 
ciples, an  unconstitutional  law  will  be  Irtaled 
by  the  courts  as  null  and  void  ;  and  if  Ihe  of- 
ficer plead  the  authority  of  an  unconstltuticnel 
law  for  the  non-pertoncance  or  violation  cf  bis 
duty,that  will  not  prevent  a)na«»daffl««fr<m  be- 
ing issued,  or  an  injunction  being  granted  when 
that  is  necessary  to  prevent  threatened  injury. 
'  One  word  in  this  connection  about  Tenntttu 
V.  Bateil,  96  U.  8.,  69  [XXIV.,  610],  to  whiA 
the  court  refera  as  authority  for  the  preaentde- 
cision.  In  Uie  brief  of  the  Attomey-Qeneral  rf 
Virginia  the  names  of  the  Justices  who  partici- 
pated In  that  decision  are  given,  and  mine  ia 
placed  among  the  number.  'This  Is  an  error 
into  wliich  counsel  naturally  fell  by  reascn  cf 
the  fact  that  there  are  casesin  the  same  volume 
preceding  TmnOKt  v.  Snted,  and  cases  In  tie 
previous  volume  of  our  reports,  in  the  declsicn 
of  which  I  participated.  In  fact,  however,  that 
cose  was  determined,  and  Ihe  decision  thcreinfgjg] 


pressed.  Upon  the  tacc  of  that  decision  it  ap- 
peals that  ttus  court,  accepting  as  authority  a 
decision  of  Ihe  Supreme  Court  of  Teonesree, 
that  when  the  mntroct  there  in  question 
made,  no  remedy  by  niamlamvt  was  iilvcn 
against  an  ofQcer  of  the  State,  ( herged  with  the 
collection  of  the  t'evenue.  And  to  fhow  that 
the  court  did  not  have  before  it  and  did  not  de- 
cide any  case  of  the  impairment  of  the'  obliga- 
tion of  a  contract  throueh  tbewithdnwal  of  ex- 
isting remei^ies  by  eubsequeoi  leEialntion,  I 
Quole  Ibis  liinguegc  from  the  opinion  of  Jlr, 
Jutticc  Hunt,  speaking  for  the  cou)1:  '"Ifae 
question  diBciissed  by  Mr.  Juttiee  gwayne,  in 
Walker  v.  WJ,ikltad.  16  Wall.,  814  [83  U.  8., 
XXI.,  887],  of  the  preservation  of  the  laws  in 
exislance  at  the  time  of  the  roaUng  of  the  ceo- 
tract.  {»  not  before  us.  The  claim  Is  of  a  subse- 
quent injuiy  to  the  contract." 
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BUTREME  CotTBT  or  TBE  USITBD  StaTEB. 


WltboQt  farther  daborstka,  and  referring  to 
the  authorlUn  dted  In  the  diiaentlDC  oidnkm 
of  my  bivtber  Field,  I  content  tajmiawttb  w- 
Ing  that  the  prindidea  of  laiv  millcable  to  the 
IRcaent  cuee  are  Mated  in  l£sCradc»n  r.  Bai/- 
winf,  9  How.  608,  612,  618,  where  this  court, 
meaUng  by  Mr.  JtiaKce  Baldwin,  aald;  "  The 
oDligadon  of  a  contract  conalats  in  Ita  UndinK 
force  on  the  party  who  ntakee  it.  This  dependa 
wpon  the  laws  in  exiatence  when  it  ia  made. 
Tnete  are  oecenurily  roFerred  to  in  all  contracts 
and  form  a  part  of  them,  aa  the  meaiureof  the 
oUigationa  to  perform  them  by  the  one  party 
and  the  right  acquired  by  the  otlier.  There  can 
be  no  other  atandard  I^  which  to  ascertain  the 
«zteot  of  dther  than  toat  which  the  terms  of 
the  contract  Indicate,  according  to  their  settled 
legal  meaning;  whenltbecomesconsummated, 
the  law  defines  the  dutf  and  the  right,  compeb 
one  party  to  perform  the  thing  contracted  lor, 
and  gives  the  other  a  right  to  enforce  the  per- 
formance by  the  remedies  then  in  force.  Ifany 
anbaeqoent law  affect  to  diminish  the  duty,  or 
to  impair  the  right,  it  Deceeaartly  bears  on  the 
obligation  of  the  contract  in  favor  of  one  part; 
to  the  Injury  of  the  other;  hence,  any  law  wbicn 
In  its  operation  amounts  to  a  denial  or  an  ob- 
atmction  of  the  rights  accruing  br  a  contract, 
though  profaning  to  act  only  tm  the  remedy,  la 
directly  olmozlous  to  the  prombltlon  of  the  Con- 
■titution.  ■  •  •  The  ohUgation  of  the  con- 
tract between  the  parties  In  thla  case  was  to  per- 
fom  the  promises  and  undertakings  contained 
tbcKin;  tiM  right  of  the  pWntlfF  was  to  dam- 
■oea  for  the  ueach  thereof,  to  bring  suit  and 
tmtiu  Judgmeit,  to  take  out  and  prosecute  an 
execution  jigainst  the  defendant  tiU  the  Judg- 
ment wai  tatiafled,  pursuant  to  the  existing  laws 
ofniinola.  Theee  lawsgiTingtbeMrightawere 
as  perfectly  binding  on  the  oefendant,  and  aa 
much  a  put  of  the  contract,  BS  it  tlwy  had  been 
Mt  fortli  in  its  stipulations  in  the  very  words  of 
the  lav  relating  to  judgments  andexecutlona." 

Mr.  JutUee  Btoiy,  In  his  Gommenlariei  on 
the  Constitution,  Vol.  11.  p.  S45,  says  that  any 
deviation  from  the  terms  of  acontract.  bvpoa^ 
poning  or  accelerating  the  performance  it  pre- 
acritiea,  or  imposing  cmtdittoas  not  expreosed  in 
the  contract,  or  dlntenslng  with  the  perform- 
BBce  <tf  tboae  wbiut  are  a  part  of  the  contract, 
faniMln  its  obUgation.  And  Jv^  Cooley,  in 
Us  treatise  aa  umstltutlonal  Limitations,  lum- 
marizas,  aa  I  think  correctly,  the  doctrines  of 
munerous  adjudged  cases  In  ttiia  and  other 
courts,  when  he  says  that  "  Where  a  statute 
doeaiurt  leave  a  party  asubstaDlUl remedy, ac- 
ceding to  the  course  of  Justice  as  it  existed  at 
the  time  the  contract  was  made,  but  abows  upon 
Ita  £ue  an  Inten^on  (o  dog,  hampw  or  embat^ 
rass  the  proceedings  to  enforce  the  remedy  so 
aa  to  destroy  It  enHre^,  and  thus  Impair  the 
contract,  so  far  as  it  is  In  the  power  of  the  Leg- 
IslBture  to  do  it,  such  statute  cannot  be  regarded 
as  a  mere  regulation  of  the  remedy,  and  fa  void" 
<p.  3SB);  language  strikingly  ap^lcable  to  the 
legiilatlon  of  Virginia. 

By  an  Act  passed  by  the  Legislature  of  Vir- 
ginia on  the  7th  of  Uarch,  18^,  collectors  of 
taxes  were  required  to  accept,  in  payment  of 
taxea,  notblng  but  gold  and  silver  coin.  United 
Stales  treasury  notes  and  noteeof  national  banka. 
But  the  Supreme  ComtofAppealaofthatCom- 
monwcttlth  pronounced  it  to  be  unoonstituUonal 


a*  mtUed  to  the  holders  of  bonda  and  coupons 
issued  under  the  Funding  Act  of  1871.  U  Qnttt, 
BS8;  94  Id.  Iflt;  SOIdTm.  Other statutca  were 
subsequently  paased  plainly  having  for  fbdi 
object  the  oesmictlon  of  the  oontncts  made  un- 
der and  in  pursuance  of  the  Funding  Act  of 
1971.  The  constitutional  validity  of  Oat  legis- 
lation was  involved  In  fiorlnian  v.  Qitenhots  [81»1 
102  U.  a,  678  [XXVL,  871].  This  court  there, 
with  only  one  dissenting  >voice,  sustained  Qie 
right  of  taxpayers,  holding  coupons  isaued  un- 
der the  Act  of  18T1  to  have  them  received  In 
payment  of  taxes.  PlnaUy  came  the  enactneuta 
of  1882,  which  have  ao  changed  Ote  lemedlea 
eilsting  when  bonds  were  issued  under  the  Act 
of  1871  that  taxpayers  holding  coupons  of  tnch 
bcmda  cannot  use  them  in  payment  of  taxes 
without  expending  more  money  to  enftwce  a 
compliance  with  their  contract  than  the  coupona 
are  worth. 

I  cannot  agree  that  the  courts  of  the  Union 
are  poweriess  sgalnst  stale  legidation  which  ia 
so  maaifestly  deaigDei^ to  destroy  contiact  righta 
protected  by  the  Constitntion  of  the  United 
States. 

Without  stopping  to  speculate  upon  the  dis- 
astrous consequences  which  would  result  both 
to  the  business  interesla  and  to  the  honor  of  the 
countiy  if  all  the  States  diould  enact  statute* 
similar  to  those  paased  by  Vii^ia,  I  sum  up 
what  baa  been  so  imperfectly  said  l^me:  if,  aa 
is  conceded,  Antoni  is  entitled  by  tlie  contract, 
tohavehiacoupon  leoeived  in  paymmlof  taxes, 
when  offered  for  that  purpoae;  and  if.  as  isalso 
conceded  in  theopinl(Hi(nthemaJori^,liewas 
entitled,  by  the  laws  in  force  when  the  contract 
was  made,  to  the  remedy  of  tnaadamv*  to  com- 
pel the  lax  collector  to  receive  his  coupons  and 
discharge  pro  tanta  his  taxea.  It  is  clear  that  the 
Bubaequent  statute  does  impair  tiie  obligation 
of  the  contract,  1^  imposing  new  and  burden- 
Bome  conditions,  which  not  only  prohibit  the 
collector  from  receiving  coupons  In  payment  of 
taxee  when  offered,  but  require  the  taxpayer  to 
pay  his  taxes  In  money,  not  to  be  returned  to 
him  unleas,  upon  the  occasion  of  each  lender  of 
coupons,  be  submita,  without  the  poaaibillty  of 
recovering  his  coats  of  suit,  to  a  Jury  trial  and 
provea  to  ue  satiafoction  of  twelve  Jurymen  that 
the  coupons  tendered  are  genuine  and  l^ally 
recdvable  for  taxea. 

Upon  the  grounds  stated,  I  dissent  from  the 
Judgment. 

ated-iu  c.  B.,  rra,  180,  KB  taa,  HO. 
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PPEALfrottithe  Circuit  Court  of  the  United 
States  for  tho  Western  District  of  Tennessee. 
The  history  and  facts  of  the  case  fnUj  appear 
Id  the  oi^nlon  of  tlw  court. 

Menr».  Wai.  M.  R«adolpk  and  FiBmart 
BeaU,  for  appellants. 

Memn.  JT.  B.  HelakaU  and  C.  W.  HntkeO 
for  the  Taxing  District,  appelli 

IHW]      JA-.  Jvittce  Bradlaj-  delivered  the  oirinlon  of 
the  court: 

This  case  WM  commenced  by  a  Mil  in  equity 
filed  by  the  New  York  Ouarantv  and  Indemnity 


Ccunpany  and  ofhen,  hoUen  of  bosd^  of  the 
Memphis  Water  Company,  against  said  Water 
Company,  the  City  of  HemiAia,  the  tnutcea  of 


lers  of  the  bondholders  and  peraona  In- 
1.  The  principal  object  of  the  Mil  was 
to  have  declared  Talia  a  certain  contract  made 
between  the  cl^  and  the  Water  Company,  and 
to  compel  the  city  to  comply  with  its  terms,  In 
order  that  the  moneys  allemd  to  be  dne  thereon 
from  the  dty  might  be  applied  to  the  payment 
of  the  bonds  held  by  the  comnlainsnU  and  otb- 
«ra,  the  said  contract  being  included  in  the  mort- 
gage. There  waa  also  a  prayer  for  a  sale  of  an 
Uie  pnq>eT^  and  privlle^  of  the  Water  Com- 
pany under  Um  mortgage,  and  an  alternative 
{irayer  that  the  aid  contract  might  be  canceled 
t  the  court  should  hold  It  to  be  void,  and  that 
then  the  dty  might  be  compelled  to  pay  up  a 
aubscTiption  it  bad  made  to  the  stock  of  the 
Water  Company,  or  else  that  the  stock  might  be 
canceled.  The  circumstances  of  the  case  on 
which  the  bill  was  founded  may  be  briefly  stated 
aa  follows: 

The  charter  of  the  City  of  Memphis,  amongst 
other  things,  conferred  upon  its  corporate  au- 
thoritiea  the  power  of  sttM>lyli^  the  dtr  with 
water  f or allpurpoaee.  But,  on  the  SBth  of 
F^bniary,  IfflV,  an  Act  waa  pftased  chartering 
the  Hemphia  Water  Cot  .    .  ■       . 


.   r  Company,  and  giving  to 

it  the  eiclnrire  priTOcge  of  laying  down  water 
pipes  and  extending  aqueducta  and  conducton 
through  all  or  any  of  the  atreeta,  lanes  and  alleys 


of  the  dty  and  of  aupplytng  to  the  Inhabitants 
water,  by  public  works.  Under  this  charter, 
the  Compuy  commenced  operatknu  for  laying 
pipes  and  erecting  woritt  without  On  acquiee- 
csnce  of  the  dty  authorities.  The  dtr  under- 
took to  carry  out  a  counter  acheme,  which  bad 
been  under  ceosldentton  for  sereral  years.  A 
litigation  enaoed,  which  resulted  in  June,  IBTl, 
in  a  judgmentof  the  Supreme  Court  of  Tennes- 
aee,  confirming  the  Water  Company's  exclusive 
rl^t,  and  enjdnlng  the  dty  nom  interfering 
See  17  Otto.  U.  9..  Book  87. 


of  January,  18T3,  the  d^  and  the  Water  Com-  [Z07] 
pany  entered  Into  a  contract  whereby,  amongst 
other  things,  the  Water  Company  agreed  to 
erect  waterworks  In  the  dty,  indudlng  a  cer- 
tain number  of  street  hydrants,  of  a  peculiar 
construction,  which  the  city  a^eed  to  hire  for 
the  purpose  of  extinguishing  fires,  and  to  pay 
therefor  a  certain  annual  rent;  and  it  waa 
mutually  agreed  that  the  dty  ahould  recdve  one 
half  of  Ue  Company's  capital  stock,  amountiiw 
to  tlOO.OOO. 

Immediately  after  this  contract  was  execut- 
ed, the  Water  Company  took  measures  to  raise 
money  by  an  issue  of  bonds  to  the  amount  of 
M00,000.  For  this  purpose  they  executed  a 
aeed  of  trust  In  the  nature  of  a  mortgage  to  P. 
S.  Davis,  T.  R.  Famsworth  of  MempSa,  and 
J.  L.  Worth  of  New  Tork,  wheiehv  they  con- 
veyed all  their  franchises,  lands,  wells,  pumps, 
machlneiy,  pipes  and  other  property  then  held 
and  thereafter  to  be  acquired,  and  all  the  in- 
come which  th^  might  theieafter  "  Recdve, 
acquire  or  become  entitled  to,Including  bU  snms 
of  money  which  the  party  of  the  first  part  may 
become  entitled  to  recelre  from  the  City  of  Mem- 
phis under  and  by  virtue  of  a  contract  made 
and  entered  ioto  between  the  said  City  of  Hem- 
phis  and  the  said  party  of  the  Srst  iMrt  hereto 
on  the  18th  day  of  January,  A.  D.  1872. "  Thia 
deed  was  declared  to  be  ^ven  for  the  purpoee 
of  securing  the  payment  of  six  hundred  bonds 
of  (1,000  each,  payable  to  bearer,  with  intereat 
at  seven  pw  cent  per  annum  semi -annually.  In 
case  default  should  be  made  in  payment  of 
prindpal  or  intocet,  power  was  given  to  the 
trustees  to  take  possesdon  of  the  property  and 
books  of  the  Company ,  and  to  coUect  all  moneys 
due  to  it,  Indudingallsunisdueorcomlngdue 
from  the  City  of  Memphis  under  the  said  con- 
tract, and  to  apply  the  same  to  the  payment  of 
unpaid  Intereat  on  the  bonda;  and,  if  two  auc- 
oeeeive  installmentsof  interest  should  be  unpaid 
the  prindpal  to  become  due,  and  at  the  request 
of  a  majority  in  hiteieet  of  the  bondholden.tbe 
trustees  should  take  poasession,  give  notice  and 
sell  the  entire  property  for  cash  and  apply  the 
~->me  to  the  payment  of  prindpal  and  Intereat 

1  the  bonds. 

The  bonds  provided  for  br  this  mortgage 
were  duly  Issued  and  disposed  of,  and  the  com- 
plainants represent  themselves  as  holding  near-  [2081 
iy  all  of  them;  thoso  supposed  to  hold  the  re- 


sHpnlaled  for  in  the  contract  of  January,  1879, 
ere  used  by  the  dty.  But  the  city  refuaingto 
ty  tho  tent  therefor,  a  suit  was  brought  by  the 
'aler  Company  against  the  dtr  to  recover  the 
first  Installment  of  rent  dne.     After  the  plead- 
ings were  filed,  the  writ  and  declaration  were 
amended  by  consent  ao  as  to  be  In  the  name  of 
the  Water  Company,  to  the  use  of  Davis,  Farns- 
worth  and  Worth,  tmateea  of  the  mortgage. 
The  cauae  was  tried  in  April,  1874,  and  a  ver- 
dict was  given  and  Judgment  rendered  for  the 
plaintiffs.    The  Supreme  Court  of  Tennessee, 
on  writof  eITO^,reve^edthl■]ad(IneIltinD•- 
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Gonber,  18TS,  and  Awai'ded  »  new  trial,  the 
court  holding  that  the  contract  bet>veeD  the  city 
and  the  Wala  Compatiy  was  ultra  nret  of  the 
dtr  and  abBotntelj  row. 

lu  the  meantliiie.  In  Maj,  1876,  whllit  the 
writ  of  enor  was  pendlDK,  at  the  request  of  the 
requisite  aumber  of  boDoholders,  the  trustees 
<rf  the  mortgage  took  poseesskin  of  the  propem 
of  the  Water  Company,  aud  proceeded  to  aa- 
vertlM  the  same  for  sale.  Thereupon  one  T. 
W.  Yardl^,  a  holder  of  some  of  the  bonds, 


Hew  York  Ouaran^  and  Indemnltj  CampanT 
had  obudnad  the  bonds  held  by  it  for  an  ueurl- 
oua  and  corrupt  considenLtion,  which  made  it 
inequitable  for  that  Company  to  hold  the  said 
bonds,  or  at  least  for  the  full  amount  thereof; 
and  that  said  Company  was  urging  the  trustees 
to  make  said  rale,  which  would  at  that  time  be 
at  a  aacriflce  of  the  property;  aud  he  prayed  for 
an  injunction  to  prevent  the  sale,  ana  for  ao  In- 
Teatiiation  of  the  true  amount  due,  if  anything, 
toaMd  New  York  Guaranty  and  Indemnity 
Cnnpany.  All  the  bondholders  as  well  as  the 
Wal«rCompafly  itself,  were  made  parties  to 
the  mic  A  temponuy  fnjunctlnn  was  granted. 
On  tlie  2ftth  of  Hay,  1870,  a  decree  was  made 
by  consent  of  all  parties,  that  the  property 
should  be  exi>osed  for  sale  by  the  troBteea  on 
slx^  days'  notice,  whenever  thecourt  In  its  dis- 
cretion should  so  order,  on  the  demand  of  the 
requisite  number  of  bondholders,  and  that  the 
r20Bl  iiHitual  rights  of  the  parties  to  a  distribution  of 


the  pro<»edB  ahould  be  ascertained  by  the  fur- 
ther litlgatioi)  in  the  cause;  the  trustees  in  the 
meantime  to  keep  pnsnession  of  the  property  and 
Mcoont  for  all  receipts  and  ezpenditores.  An 
■meodment  to  the  bin  was  afterwards  filed, 
which  prayed  an  account  to  be  taken  of  the 
amount  Justly  doe  to  all  parties,  and  for  a  fore- 
closure and  sale  of  the  moi ' 


eea,  at  Ihdr  own  request  and  with  the  assent  of 
all  parties,  were  by  decree  discharged  from  the 
custody  of  the  waterworks,  and  £e  president 
and  secretary  of  tlte  Water  Company  were 
placed  in  ehu-ge ;  but  it  was  slated  in  the  decree 
that  the  property  was  not  thereby  restored  to 
the  Company  itself,  but  to  be  operated  in  the 
interest  of  the  bondholders,  and  at  all  times 


flUng  of  the  bill  In  the  present  case,  a  decree 
was  made  dismissing  Tardley's  bill  and  the 
Mversl  cross-bills.  An  appeal  was  taken  to  this 
court,  but  was  dismissed  for  want  of  prosecu- 
tion. On  the  2d  of  June,  1879,  after  the  final 
decree  was  made  lu  the  present  case,  the  circuit 
oouit,o>itheapplicatlonof thieNe  ^YorkGusr- 
knty  and  Indemnity  Company  and  others  hold- 
fog  a  majority  of  the  bonds,  made  a  decree 
in  the  Yardley  suit,  in  pursuance  of  ihe  pon- 
Bent  decrees  of  May  28,  187!i,  id  May  15,  iF76, 
ordering  a  sale,  by  a  commlssionei-  i.^ixiinted 
for  that  purpose,  of  all  the  franchises,  riKht", 
privileges,  and  property  conveved  by  the  deed 
of  mortgage,  and  authorizing  the  commissioner 
4H 


to  receive  the  bonds  and  coupons  secured  by- 
the  mortgage,  as  cash  in  payment  of  the  piop- 
erty,  ana  foreclosing  the  equi^  of  rodemxilon. 
In  answer  to  an  application  oi  the  appellanla 
here,  it  is  now  shown  by  the  appelleec  that  the 
said  decree  for  sale  was  carrlea  Into  effect  in 
1880,  and  thejiurchaae  money  paid,  sndUiatin 
June  of  that  year,  pending  this  appeal,  Ihe  cir- 
cuit court  made  a  aecree  conflrming  said  sale. 

In  tlte  present  case,  the  priadpal  defense  eet 
up  by  the  City  of  Memphis,  by  answer  and  de- 
murrer, was  the  alleged  illegality  of  the  ecu- 
tract,  as  adjudged  by  the  Bupreme  Court  of 
Tennessee,  It  was  also  in^sled  that  thne  waa 
a  complete  and  adequate  remedy  at  law;  that 
if  there  was  any  cause  of  action  or  complaint, 
it  was  vested  in  the  Water  Company  and  ibe 
trustees  of  the  mortgage,  all  of  whom  lefideli^ 
Tennessee;  and  that  the  complainants,  if  they 
have  anv  claim,  acquired  It  through  the  atsicii- 
ment  of  the  Water  Company,  which,  ilEcU, 
could  not  maintain  a  suit  m  tne  ITniteu  Eloiea 
Court  The  circuit  court  concurred  In  the  vitw 
taken  by  the  6u[»eme  Court  of  the  State,  end 
held  that  Ihe  contract  on  the  part  of  the  city 
was  tUtravire*  and  void,  and  dismissed  the  liU 
by  a  final  decree  rendered  May  27, 187&.  From 
this  decree,  the  present  sppeBl  was  taken. 

The  main  object  of  tue  bill  was  to  enforce 
the  performance  of  the  contract  made  betnem 
the  City  of  Memphis  and  the  Water  Company; 
to  have  It  dec)ar«l  binding,  and  to  compel  Ibe 
city  to  pay  the  rents  due  under  it,  fn  order  that 
they  nught  be  applied  In  satisfaction  c.f  ihe 


foreclosure  andsale  of  the  morigwed  property, 
and  the  application  of  the  proCMOs  to  the  pay- 
—ut  of  the  debts  received.  But  this  latterrfliet 
}  already  provided  for  by  the  consent  de- 
es entered  in  the  Yardlev  auit,  which,  asive 
__  _  now  informed,  have  been  earned  into  cITect 
at  the  Instance  of  the  appellants  themitlvee 
pending  this  appeal.  The  important  qucsiinn 
to  be  ccokaideroa  is,  .whether  the  principal  relief 
pn^ed  for  can  be  gnusled  in  this  suit. 

The  contract  sought  to  be  enforced  was  noL 
made  with  the  complainants;  nor  has  it  evtr 
been  assigned  to  them.  It  was  made  with  the 
Water  Company,  and  its  interest  therein  waa 
assigned  to  uietrusteesof  the  mortgage,  afc{:art 
of  the  security  for  the  payment  of  the  tond« 
held  by  tJie  complainants.  Whatever  interest 
Uie  complainants  have  therein  Ihey  derive  as 
beneflcUries  under  the  mortgage  through  ihe 
asrignment  which  it  coulaioed.  They  stand  in 
DO  belter  plight  for  the  maintenance  of  the  tuit 
than  the  trurtees  would  if  they  had  brought  it. 
There  seems  to  be  no  reason,  indeed,  why  the 
suit  was  not  brought  by  the  trustees.  No  alle- 
gation is  made  that  they  were  even  nnnillio^ 
to  bring  It  The  legal  interest  of  the  morigage 
was  in  them,  and  they  WL-re  the  proper  repre-  [gll' 
sentativcs  of  all  the  bondholders,  and  the  niOKt 

£  roper  persons  to  protect  the  trust  in  th«ir 
snds.  Uideed,  they  did  bring  a  suit  to  enforce 
the  contract  The  sciloo  ai  law  brought  in  ifae 
name  of  the  Water  Company  aeainst  Ihe  city 
for  the  recovery  of  the  first  installmenC  of  rent 
IS  prosecuted  for  the  use  of  the  trustees;  and 
Is  was  reslly  the  proper  mode  of  proceeding. 
Had  the  judgment  in  Uiat  ""-'  ~ 


the  questions  raised  it 


case  been  a 

this  cause  would  have 

C.  8. 


Odabahtt  aitd  iKDUunrr  Co.  r.  Watkr  Ca 


.., (a/butaDcwtrialbelngoidered 

it  faUod  to  hftve  Uiis  effect.  Thereupon, ,short- 
]7  after  the  decUoa  of  the  Supreme  Coiut  was 
renderad,  the  principal  boDdboldcra,  without, 
■o  fkT  aa  ^ipeon,  maUng  uij  effort  to  have 
Uut  nilt  further  proeeculed,  brought  this  luit 
in  the  Federal  Court  in  their  own  name*  as 
oom|dainants,  aad  Beek  in  this  indirect  way  to 
Accompliah  the  same  purpose  which  was  at-, 
teuipted  to  be  obtained  by  the  direct  proceeding . 
in  the  state  court.  It  is  a  manifest  ut.empt  to 
evMle  tho  decision  of  the  case  by  that  court, 
which  had  full  and  adequate  Juris^ction  of  the 

It  was  objected  in  limtTie,  by  the  demurrer  I. . 
the  bill,  that,  as  the  complainants  claim  under 
tbc  oselgDment  of  the  contract  made  to  tlie  trust- 
ees, the  circuit  court  bad  no  iuiialictioD,  be- 
cause the  Water  Company,  witn  which  the  con- 
tract was  mode.and  which  made  the  asainimeDi, 
is  a  dtizen  ta  Tennessee.  This  objection  is  in- 
siated  on  here  and  would  seem  to  be  conclusive, 
if  Um  ddzetubip  of  the  parties  were  the  only 
ground  of  iurisdictloDofthecircuitcourt.  The 
Act  of  March  8, 1870  [IS  Stat,  at  L„  470],  de- 
clares that  no  drcuit  or  district  court  shall  have 
oognizauca  of  any  lait  founded  on  contract  In 
tavcv  of  an  assiniee,  tinless  a  suit  might  have 
been  prosecuted  in  such  court  to  recover  there- 
on if  no  asHignmeot  had  been  made.  This  suit 
fa  founded  on  the  contract  between  tliecitj  and 
the  Water  Company;  the  whole  claim  of  tht 
boodholden  to  any  benefit  Iberefrom  depend) 
upon  the  aasicnment  thereof  contained  in  tbt 
mortgage  deed;  and  although  the  trustees  of  the 
mortgage  are  the  real  aseigneee,  the  bondhold- 
ers as  attai*  mu  tnut,  culm  under  them  and 
stand  on  no  higher  plane,  as  regards  the  right 
to  sue,  than  the  truMeee  Uiemselves.  The  com- 
[dainanta,  however,  insist  that  this  eUil  is  cog- 
nizable by  the  circuit  court  by  reason  of  that 
coort's  having  Judicial  poaseealon  and  control  of 
"*""  mortgaged ^  '"  "*" 

;WU»dci  ____ 

Been,  were  dismissed;  but  the  parties  regarded 
tlie  c(«aent  decrees  entered  therein  as  giving  the 
court  authority  to  keep  the  property  uadn  its 
control,  and  Ui  cause  It  to  be  sold.  Therofore, 
■o  far  aa  relates  to  the  waterworks  them8dTe^ 
nnd  all  the  property  comprised  in  the  mortgwe 
which  is  susceptiUe  of  actual  posneorion,  tte 
position  of  the  appellanle  may  be  correct.  But 
the  claim  against  the  dty  does  not  lie  in  poeaes- 
akm,  but  in  contract  alone.  The  contract  Itself 
may  be  subject  to  sals  as  port  of  the  mortgwe 
usets;  but  tbe  proceeds  of  the  contract,  &e 
laaoKj  allied  to  be  due  from  the  citv  to  the 
"Water  Company  tinder  it,  has  never  been  re- 
duced to  wmcsiton,  and  the  Ci^  of  Memphis 
denies  its  liability  to  pay  iL  bt  order  to  reduce 
to  poswiloo  tbe  money  claimed  to  be  due,  and 
sabject  it  to  the  contra  of  the  court,  theordi- 


case.  for  enforcing  Uie  contract  against  tbe  city, 
renders  it  unDeceaeary  to  determine  the  question 
raised  on  the  assignment  of  it  by  a  citizen  of 
Tennessee.  Whetiier  the  contract  Is  oris  eota 
valid  one  and,  if  valid,  what  are  tbeobligutions 
of  the  city  under  It  and  the  damages  for  the 
breach  (hereof,  are  pure  questions  of  law,  which 
tbe  city  cannot,  unoer  ordinary  circumstances, 
be  compelled  to  litigate  with  any  other  party 
than  the  Water  Company  or  its  legal  assigns. 
If  the  parties  having  tbe  legal  interest  refuse  to 
sue,  those  having  the  beaenclal  interest  will  be 
authorized  to  use  their  names  on  giving  them 
proper  Indemnity  against  costs.  "Hie  city  baa 
a  ririil  to  be  coumuled  with  those  who  have 
tbeiegalinterest  in  tbe  contract,  unless  they  ab-  CX13] 
solutely  refuse  theuse  of  their  names,  or  special 
circumstances  esist  which  would  prevent  or 
greatly  embarrass  tlie  prosecution  of  the  suit. 
It  does  not  lose  its  right  to  a  trial  at  law  by  any 
pledges  or  asstgnmenla  which  tbe  Water  Com- 
paay  may  make  of  Its  interest  in  the  contract, 
buch  pledges  or  assignments  may  create  equita- 
ble richts  In  regard  to  that  interest,  aa  between 
the  Water  Company  and  the  assignees;  but  tho 
contract,  sofarasuecity  isconcemed,remalna 
a  matter  of  legal  cognizance.  If  a  merchant 
should  pledge  his  bilBreceivaUeassecurity  for 
a  loan,  an^  equitable  rights  which  arise  between 
him  and  bis  pledgees  may  be  adjudged  in  equity; 
but  the  makers  and  acceptors  of  ue  bills  must 
be  sued  thereon  at  law.  And  sohere:  whilstthe 
equities  between  tbe  Water  Company  aa  mort- 
gagor and  the  mortgagees,  or  those  claiming  un- 
der them,  such  aa  tbe  right  of  redemption,  etc., 
may  be  determined  bv  a  court  of  equity,  the  le- 
gal demand  against  ute  city  on  the  contract  ia 
cognizable  at  uw.  and  should  be  prosecuted  in 
the  ordinary  courts  of  law,  as  was  done  In  tbe 
action  brou^t  in  the  name  of  the  Water  Com- 
pany against  the  city.  Evetr  question  arising 
on  the  contract  in  this  suit  ia  determinable  in  an 
action  at  law,  and  was  determined  In  the  action 

Becurring  for  a  moment  to  the  leading  facta; 
bow  does  the  case  really  stand?  The  trustees 
of  the  mortgage,  on  default  of  the  Water  Com- 
pany In  payment  of  interest,  took  possession  of 
Its  works,  and  carried  them  on.  In  performiur 
tbiaduty  they  found  or  auppoeed  they  had  found 
that  certain  rents  had  accrued  and  were  accru- 
ing from  the  city  for  the  use  of  the  hydrants, 
under  the  contract  in  question,  whtcbrentstha 
dty  refused  to  pay.  To  establish  the  contract 
and  recover  these  rents,  their  remedy  was  clear 
and  adequate  by  an  action  at  law  in  the  name 
of  tlie  Waier  Compatiy.  They  brouriit  such  an 
acticm  and  failed  ot  the  adveiae  dec&ion  of  the 


aorted  to.    It  m^  bi 
the  power  to  direct  SI 


It  the  circuit  court  had 


■a  andUaiT  to  ita  administration 

gaga  fund;  but  It  must  be  a  proper  proceeding, 

adiqitedtothenBtiiieoflfaedenu-'    " 


,     .        -     --  - ,„jtwobably 

be  tmateei  of  tbe  mortgage  to  bring  an  action 
a  tbe  note;  but  a  bill  In  egutty  would  hardly  be 
See  17  Otto. 


holdi 


B,  disBBtisfled  with  tUs  reault.brou^t  this 


pose  of  raishig  tbe  same  queatioiu  anew. 
difScult  to  see  bow  they  acqulrad  any  tigui  w 
transfer  the  controversy  from  a  court  «t  law  to 
a  court  of  equity.  Tbe  fact  that  they  ban  only 
a  besefldal  interest  ia  not  of  Itself  snfBcieDt.r214] 
Whether  the  legal  Interest  in  the  contract  re- 
mained In  the  Water  Company  or  became  vested 
in  tbe  trustees,  an  action  at  law  could  have  been 
tmnight  in  the  name  of  the  party  having  it 
483 
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There  i>  no  kUegatton  in  the  bill  that  eitlier  of 
these  parties  were  applied  to,  or  that  ther  re- 
fiued  to  allow  such  tw  action  to  be  brought  in 
their  names. 

We  have  lately  decided,  aTler  full  conriclera- 
tlon  of  the  authorities.  Id  the  case  of  Bayirard 
V.  Andtwt,  5  Morrison,  Tnin8.,fl29  [ante,  371], 
that  an  asaignee  of  a  chose  In  action  on  which 
a  complete  and  adequate  remedy  exists  at  law, 
cannot,  merely  because  as  such  assignee  bis  in- 
terest b  an  equitahle  one,  bn'DK  a  suit  in  equity 
for  the  recovery  of  the  demaniT  He  must  bring 
an  action  at  law  in  the  narac  of  the  assignor  to 
his  own  use.  This  is  true  of  all  legal  demands 
standing  in  the  name  of  a  truslee,  and  held  for 
the  beaeflt  of  eatuit  qut  trutt.  Besides  the  au- 
thorities cited  in  Hamard  v.  Andreu*.  refer- 
ence may  be  made  to  Hitf .  PI. ,  123,  \W;  WIUIb, 
Eq.  PI..  4SB,  n.  g;  Adair  v.  WinehetUr.  7  GiU 
&i..  114:  Mo»eUy  v.  BotUh.  4  Rand.,  892;  Dos- 
geU  V.  Hart,  5  Fla.,  219;  Smilty  t.  BsJI,  Hart. 
A  T.  (Tenn.),  378:  and  the  EndUh  and  Aicer- 
Icaik  ifota  to  Bifall  t.  BowlfM,  2  White  A  Tudor. 
L.  Cas.,  1667,  1670,  ed.  1877. 

In  view  of  the  early  enactment  by  Congreas 
fn  the  10th  section  of  the  Judiciary  Act,  R.  B., 
•ec.  738,  declaring  "That suits  in  equity  shall 
d  in  either  of  the  courts  of  the 


United  States  In  any  case  where  plain,  adoonale 
and  complete  remt^  may  be  bad  at  law,"  the 
rule  laid  down  in  SayKard  v.  Andrmtt  is  enti- 
tled to  special  consideration  from  the  courts  of 
the  United  States.    This  enactment  certainly 


been  intended  to  emphaaize  the  rule,  and  to  im- 
prees  It  upon  the  attention  of  (ho  courts. 

We  think  that  the  present  case  clearlj;  falls 
within  the  rule.  The  bill  alleges  no  specislcir- 
curastances  which  can  properly  take  it  out  of  ?*" 


istered  as  such  byflrstdischarglngtbe expenses 
of  the  trust,  and  distributmg  the  residue 
amongst  the  bondholders  ;fra  rata.  There Isno 
such  division  and  separation  of  Interests  into  dis- 
tinct parcels  as  existed  in  the  case  of  FiM  y. 
jrayore/JV.y:,reponedin8N.  Y.,  179.  The 
whole  lieneflciarj  interest  is  a  unit,  and  is  rep- 
resented by  the  trusteesof  the  mortgage:  and  the 
case  presents  no  difficulty  or  embarrassment  in 
the  way  of  an  action  at  law. 

We  Uiink  therefore,  that  the  bill  could  have 
1>een  properly  dismlsaed  on  this  ground  alone; 
and  this  reDoera  it  unnecessary  for  us  to  consider 
the  other  questions  in  the 

Thtdeeree  -"'-  ^——■' 

Tn»  oopr. .. . 

James  H.  MoKetmer,  Clerk,  Sup.  Court.  U.  8. 


UNION  TRUST  COMPAITT  of  New  Toik, 

Jippt-, 

t. 

E.  E.  SOUTHER  A  BROTHER. 

(Bee  B.  O,  IT  Otto,  Wl-SS.) 

Fl>»»r  €f  eourt  to  mithanu  reeeiter  nf  raUroai 

to  pay  d^>t»—oaieifoBowtL 


niortffacees,  to  appoint 


,    , _-   for  toreclosuie,  tbo 

.  ,  _  a  oondltkH)  of  tasulnjr  the  neoenary 

order,  ImpiMe  sucb  terms  In  reTerenoe  to  ttie  pay- 
ment from  the  laooTne  during  the  reoelvantilp.  of 
outstaodtilg  debts  for  labor,  MippUes,  equipment  nr 
permanent  Improvement  at  tne  mottvaoed  proi>- 
ertr.  as  may,  under  the  clMsunMaiiaes  at  the  por- 

£.  The  rWht  to  Inpoae  term*  does  not  depend 
alone  on  wDBther  ouirent  esnilngi  hsve  been  used 
to  pay  the  mortgage  debt,  prinotpal  or  Interest,  In- 

S.  FowUck  V.  Bcball.  ZXV.,  and  MUteDberser  r. 
H.  Co„  anU,  foUowed. 

[No.  1153.] 
Submitted  Jan.  19, 1883.  Decided  Mar.  11, 1883. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Illinois. 
The  history  and  facts  of  the  case  qipear  In 
the  opinion  of  the  court. 

Mettn.  8.  Corafaif  Jndd   and  W.  F. 
Whltahoiwei  for  appellant. 
Mr.  T.  C.  Ha.th«r,  for  appellee. 

Mr.  Chief  JuHzee  Walt*  deUvend  the  opin- 
ion of  the  court : 

This  appeal  wastaken  because  of  a  difference 
of  opinion  between  the  Circuit  Judge  and  the 
District  Judge  holding  the  circuit  court  as  to  a 
matter  decided,  and  the  facts  on  which  the 

?ue9tions  certified  depend  may  he  staled  as 
allows  ; 
On  Uie  7th  of  October.  1871,  the  Cairo  and 
St.  Louis  Railroad  Company  mortgaged  ilt 
properly,  franchises,  tolls.  Incomes  ana  profits 
to  the  Union  Trust  Company  of  New  York,  to 
secure  en  issue  of  bonds  amounting  in  the  sg- 
gregale  to  ^,S00,000.  Default  was  made  in  the 
payment  of  interest  falling  due  October],  1878, 
and  semi-annually  thereafter.  On  the  6th  of 
December,  1877,  the  Trust  Company  filed  Ita 
bill  in  the  Circuit  Court  of  the  United  Btateafor 
the  Southern  District  of  Illinois  to  foreclose  the 
mortgage.  In  the  bill  it  is,  among  other  Uifnge, 
averred  that  the  Company  is  insolvent ;  "  That 
many  and  large  claims  exist  a^lnst  said  rail- 
road company  of  the  character  known  as  float- 
ing debt :  ana  that  unless  a  receiver  is  ^tpointed 
•  *  •  great,  irreparable  damage  to  aud  bond- 
holders will  ensue,  and  the  property  will  be  li- 
able to  be  greatly  depreciated,  and  to  be  in- 
volved in  useless  Jitigation;  and  your  orator  and 
ita  bondholders  will  lose  the  benefit  thereof  asa 
security  for  the  payment  of  said  bonds."  Upon 
this  allegation,  It  was  prayed  that  the  "  Court 


powers  of  receivers  in  like  cases." 

As  soon  as  the  hill  was  tiled,  a  recetver  waa 
appointed  and,  in  making  the  appointment,  the 
court,  of  ita  own  motion,  entered  the  following 

"  And  said  receiver,  after  paying  the  expenien 
of  operatinc,  maintaining  and  repairing  said 
railroad  ai^  {Hoperty,  and  after  making  such 
othor  paynoenta  herrin  authorlMd  asareorinay 
be  necessary  for  the  conduct  of  eucb  recelvei^ 
ship,  shall  pay  and  discharge  all  amounts  due 
and  owing  by  aald  railroad  company  for  labor 
or  supplies,  that  may  have  Bccmed  in  the  opera- 
Uon  and  maintenance  of  such  raHioed  property 
within  six  month!  immediately  preceotng  the 
rendition  of  this  dectee." 

In  1876  the  laarowl  company  paid  |S,000  to 

the  beneflctartei  under  tlw  mM^aiie  on  accoant 

-,       1«€.8. 
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of  Oiefr  expeuMB,  to  k  i 
keeping  an  •Mno'ln  the  UniUd  Statea,  Hid  __ 
coDDection  with  tlie  forbearance  which  tiiev  had 
given  the  company  in  reaped  to  overdue  inter- 
eat.  PreviouB  to  the  ^^lointinent  of  the  r»- 
cciver,  none  of  the  cnrrent  income  of  the  com- 
ponr,  except  this  sio^  atnoont,  had  been  paid 
to  the  bondholden. 

When  the  order  in  respect  to  debts  for  labor 
and  supplies  was  entered,  the  court  Insdtnted 
DO  special  Inquiries  In  respect  to  the  UK  wbidi 
bad  been  made  of  the  income  prior  to  that  time. 


perfected  under  a  decree  of  foreclosure.  Dnriiw 
the  receiTenhip,  the  net  earnings  of  the  roedj 
after  payine  all  operating  ezpenaea,  exceeded 
9200,000.  The  whole  amount  was,  however, 
untter  the  orders  of  the  court,  with  the  consent 
of  the  Trust  Company,  from  time  to  time,  ex- 
pended "In  purcnamng  additional  grounds, 
rolling  stock, etc.,  and  in  making  permanent  re- 
pairs and  improventenla  upon  said  raitraed 
property,  instead  of  discharging  therewith  the 


months  touuedlately  preceding  the  qipoint- 


mained  unpaid.  Amongthem 
Souther  A  Brother  amounting  to  |083.14  for 
Npplies.  On  the  gth  of  May,  1878,  after  the 
lecdvergotlntoponei^oaof  the  rood.  Souther 
A  Brother  filed  in  the  suit  for  foreclosure  an  in- 


before  any  nnpnvemeota  or  amellorationa 
made  upon  the  tKOpertv  in  Ua  hands  *b  re- 
ceiver." On  ttie  Stb  of  June,  both  the  Trust 
Company  and  the  receiver  filed  motions  to  set 
aside  this  order.  These  motions  remaining  un- 
disposed  of,  the  rood  was  sold  under  a  decree 
of  foreclosure  In  188),  and  brought  only 
$4,000,000,  when  the  amount  due  under  the 
mortgagewas94,800,OOOandaoDaemoTe.  After 
the  report  of  the  sale  was  made  and  a  deflcieacy 
amewed,  the  court,  on  the  8th  of  September, 
188S,  aetaside  the  order  for  the  payment  of  the 
debt  to  the  Intervenen  and  allowed  the  Tmtt 


Company  to  answer.  An  answer  was  filed  and 
rroof  taken  which  disdoied  the  foregoing  facts. 
Upon  the  facts  so  eatabllshed  one  of  the  ques- 
tions which  amse  was,  whether,  under  the  ci' 


cumstancea,  the  court  had  the  right  to  make  an 
order  directing  the  payment  of  Oie  claim.  The 
Circuit  Judge  was  of  the  opinion  that  it  bad. 


snd  a  decree  was  eoteriid  accordingly.  From 
that  decree  this  appeal  was  taken, 
int]  It  seems  to  us  that  the  question  certified  Is 
folly  disposed  of  by  the  case  of  FotAidi  v. 
Sa-aH,  99  U.  8.,  asi  fXXV.,  842],  where  it  was 
said:  "  We  have  no  doubt  that  when  a  court  of 
chancery  is  asked  by  railroad  mortgagees  to  ap- 
point a  receiver  of  railroad  property,  pending 
proceedings  for  foreclosure,  the  court,  in  the 
exercise  of  a  sound  judicial  dIscietioD,  may,  as 
a  condition  of  Imiing  the  necenary  order,  im- 

CBuch  terms  In  reference  to  the  payment 
I  the  income,  during  the  recdverehip.  of 
ootsiaoding  debts  for  labor,  snppUes,eqnipinent 
See  IT  Otto. 


or  permanent  Improvement  of  the  mortgaged 
property,  as  may,  under  the  drcumatances  <^ 
tbe  particular  case,  appear  to  be  reasonable." 
To  this  we  adhere  and.  In  our  opinion ,  the  right 
to  impose  terms  does  not  depend  alone  on 
whelhercurrenteanilngs  have  been  used  to  p» 
the  mortgage  debt,  principal  orlnterest,  instead 
of  cnrrent  expenses,  JnVtmiftyer  v.  R.  Qt. 
\ante,\l1],  dedded  W  tbe  preset  Term.  Many 
other  dicumstancee  may  make  such  an  ordo" 
reastmable,  and  this  case  fundshes  a  striking  ex- 
ample. The  first  defsult  In  tbe  pannent  01  in- 
terest under  the  mortg^e  occurteo  in  October, 
1878.  Tbe  bondholders  did  not  see  fit  to  take 
possessiDn,  as  th^  bad  tile  right  to  do,  when  the 
defanlt  had  CMitliiued  for  rix  months.  On  the 
contnuy,  notwithstanding  no  iMmnents  of  In- 
terest woe  made,  they  aOowea  the  company  to 
operate  the  n«d  and  Incnr  oUigalkms  tlmefor 
until  December,  1677.  This  was  evideoUy  in 
the  hope  that  their  condition  would  be  improved 
by  thedel^;  for  to  effect  the  forbeanncellt^ 
estahUahed  an  aseney  and  Incurred  expenses  to 
an  aoxHiDt  much  tai^  than  the  $8,000  re-lra- 
bursed  by  tbe  company.  Prior  to  Uie  appoint- 
ment of  the  receiver,  toe  gross  eaminga  oo  not 
appear  to  have  been  eiKiugb  to  pay  expenses,bnt 
afterwards  th^yieldedaveiyc(»alderable  sur- 
idiis.  There  cannot  beadoutMthatitwaa  for  the 
Interest  (rf  the  bondboldna  that  the  road  diould 
be  kept  in  operation,  and  as  they  did  not  aee  fit 
to  take  possession  while  tt  could  only  be  oper- 
ated at  a  loss,  it  was  certainly  not  on  abuse  lA 
Judicial  discietion  for  tbe  court  to  order,  as  a 
condition  of  granting  their  application  for  a 
receiver,  that  debts  incurred  by  the  company 
in  thus  protecting  the  security  should  be  paid 
from  the  income  of  the  receivership.  If,  in  con- 
sequrace  of  an  Increase  of  revenue,  it  could  be  [505] 

The  Income  of  the  recdvciahip,  Instesd  of 
bdng  applied  In  accordance  with  the  order  to 
pay  the  debts  for  the  supplies  and  labor,  was 
used,  with  the  ccmsent  tuid,  it  mav  fairly  be 
Inferred,  at  tlie  request  of  the  bon&olders,  to 
buy  additional  grounds,  tolling  stock,  etc.,  and 
to  make  permanoit  impfDvenpients,  thus  adding 
to  the  value  of  tbe  property;  vrtiich  was  after- 
wards sold.  There  Is  notung  whatever  to  tn- 
dlcalo  that  In  Uiua  using  the  Ibcmno  it  was  the 
intention  of  the  court  to  revoke  the  original  or- 
der. It  seems  to  have  been  found.  In  tbe  ad- 
mlnistrBtkHi  of  the  cause,  that  by  using  the  in- 
come to  add  to  the  value  of  the  fixed  propeitv 
the  interests  of  all  parties  would  be  promotea, 
and  so  tbe  fund,  which  In  equity  belonged  to 
tbe  labor  and  suj^ly  creditors,  was  for  the  time 
being  diverted  from  them  and  put  into  improve- 
ments aikd  additions,  the  proceeds  of  which  are 
now  in  court.  It  Is  not  to  be  presumed  that 
this  diveraion  would  have  been  authorized  if  iha 
value  of  the  proper^  added  to  and  improved 
was  not  to  be  corre^ondlngly  increased.  Clear- 
ly, therefore.  00  the  face  of  ue  tiaikasction,  the 
fund  in  court  represents  In  equity  the  income 
which  belongs  to  tbe  labor  and  supply  creditors 
as  well  as  the  mortgage  securi^,  and  there  was 
no  impropriety  In  apptt^rlating  it  as  far  as  nec- 
easaiy  to  pay  the  cicditort  qwdally  provided 
for  when  the  receiver  was  appointed.  Such  a 
IMnclice,  uodn-  proper  circamMances,  was  ap- 
|m>ved  in  Ftitdick  v.  SehaU,  «K  supra,  and 
seems  to  us  eminentiy  just 
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There  were  other  quesdons  certified  in 
case,  but  m  we  uuwer  Ihe  one  which  has  been 
particahu'Iv  shit«d,  in  the  afflmutive,  and  noth- 
ine  more  u  needed  to  mistafn  the  decree,  the 
ouera  will  not  be  comidered  further  than  has 
already  beea  dooe  tatcidentally. 

3%«  danw  of  tfttf  Oireuit  Oavrt  it  affirmed. 

Tnieoop7.   Tnt: 

Jame*  H.  MoKeiuiey,  Oerk,  Sup.  Court,  U.  S. 

ated-ionr.B.,iM. 

The  Uniox  Tbust  Coxfaitt  oy  Nzw  Toss, 
Appt.,  v.  Edwabd  Fitzob&aij>,  No.  1151. 

Appeal  from  the  Circuit  Court  of  the  United 
Statn  for  the  Southern  District  of  IllinoU. 

Mr.  Chitg  Juttiee  Wait*  delivered  the  opin- 
ion of  the  court: 

The  facta  and  guertioiu  certified  in  this  caae 
are  In  all  tnaleriaf  respects  like  thou  in  Union 
7H*t  Oo.  T.  SotiOier  {ante,  488],  Juat  decided. 
Without,  therefore,  answering  the  questions 
further  tlian  by  reference  to  what  has  been 
•aid  in  that  case,  w«<t^)rmtA«dMr«e. 

Trait oofj.  Test: 

Juaea  H.  HoEeiuier,  Clerk,  Sup.  Court,  IT.  B. 


[696]  UOTON  TBUST  C0MPA2fT  of  New  York, 

Appi.. 

JOHN  WALKER 

(8m  a.  C,  IT  Otto,  BBt.) 

Auiffntt,  righte  of. 

An  avlsnee  of  ■  clKlm  which  the  TOc»/Ma  of  a 
i«lIroad,  peodlns  the  foreclosure.  Is  ordered  to  nar, 
has  tfaa  aaioe  rixbt  to  pavmoit  aa  the  orlsliial 
holder ;  the  right  paasta  with  an  Mslgnmeat  of  the 


APPEAL  from  the  Circuit  Court  of  the  United 
BlatM  for  the  Southern  District  of  nUnois. 
For  the  history  and  facts  of  the  caae,  see  the 
opinion  of  the  court  and  the  case  of  Unioa 
3Vuj(  Co.  V.  SmtheT.  ante.  488. 

Ifettn.   8.   Coning  Jndd   and  W.   F, 
WUtehoaa*.  for  appellant. 
Mr.  Tbomaji  C.  n«t«hM-,  for  appellee. 

Mr.  ChUf  Juttiee  WmiXm  delivered  the  opin- 
ion of  the  court; 

TUa  caae  differa  from  that  of  Union  TruH 
Co.  T.  Bimaigr\anie,  488],  only  In  the  fact  that 
Walker,  the  present  intervener  and  appelloe,  ia 
the  asalKiiee  by  parchase  from  the  ori^nal  hold- 
era  of  the  claims  he  aeeks  to  have  pola,  and  one 
fX  the  queattons  certifled  la,  whether,  being  an 
assignee  and  not  an  original  holder,  he  la  enti- 
tled to  payment.  We  bare  bo  beaitatioD  In  an- 
HweriDgtbinquestionin  tbeafflrmative.  As  was 
saii  in  Fotii'Jc  v.  BMU,  »  U.  S. .  2S8  [XXV. , 
8421,  these  creditors  are  paid,  not  because  Ihey 
have  in  law  o  lieu  on  the  mortgaged  property 
or  the  income,  but  because  in  equity  the  earn- 
Inga  of  the  Company  constitute  a  fund  for  the 
payment  of  the  expenses  which  their  claims 
lepreaent,  before  any  Income  arises  which  ought 
to  be  api^ed  ti>  the  diachai^  of  the  mortgage 
«9 


debt  Undersuch  drcumatancea,  it  ia  a  matter 
of  no  importance  that  Ihe  original  creditor  haa 
parted  with  the  claim.  The  right  ia  one  that  at- 
tai^es  to  Ute  debt  and  not  to  ttie  person  of  Ibe 
original  creditor.  CoDsequently,the  right  paaaea 
witn  an  assignment  of  the  debt. 

Theiterte  itaffinned. 

True  oop7.  Teat : 

jamea  H.HoEenDey,  Clerk,  Sup.  Court,  IT.  B. 

CHed-in  D.  &,  T8S. 


THOUAB    COCHRAN    n   AU,  Sorrivofa, 
etc.,  Plf:  in  Err.. 


AUQDSTUS    8CHELL,    UM    Collector  of 
Customs,  Plf.  in  &r.. 


(See  S.  C.  ••Bort>er  t.  ScMO,"  17  Otto,  Sll-Oi.) 


!(<»/»  fte. 


VI  K4>edule  D  to  the  Act  of  July  80,  IMa,  vmat 


w  a  stamp  or  oertlflcale  as  to  the  picsenta- 
of  the  Invoice:  a  fee  for  an  oath  to  an  entlr 

!  ■  jurat  to  Buoh  oath ;  a  fee  for  an  order  from 

the  oolklotoi  to  Ihe  storekeeper  to  deliver  eaamlneJ 


[Nos.  IIM.  1127.1 
Motion  to  adtajtee   tubmitled  Jan.    17,   1883, 
OranUd  Jan.  St   1383.      Aryued  Mar.  €,  7. 
18S3.    Dteided  Mar.  19, 18S3. 


Sutes  for  the  Southern  District  of  New 
York. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court, 

Jfr.  Oaatfe  BUaa,  for  Cochrane  et  at., 
plaintiffs. 

Mr.  8.  F.  PUlUpa.  Solidtor-Qen..  for 
Schell,  defendant 

Mr.  Juttiee  BJatchtorA  delivered  the  opin- 
ion of  the  court : 
This  is  a  suit  commenced  in  ISeS,  by  the  mem- 
•Head  notes  by  Ur. . 


,Cc»^t* 


OOCHKAK  T.  BCHKLI..    BCHXLV  T.  OotmBAS. 


tn-m 


ben  of  tlie  flnn  of  9.  Coctunn  &  Co.,  sgilnit 
tbe  Collector  of  the  Port  of  New  York,  Ab 
tried  in  the  drcult  court  ft  ioTolved  tlu  raoov- 
017  liack.  of  duties  paid  on  cotton  lftc«fl  wid 
cotton  ingertinga  imported  from  abroad  In  1857, 
18S8, 18S9, 1800  and  1861 .  aad  of  feea  ^d  at  tlM 
«Ustom-hotiBe.  The  lacea  and  insertinge  were 
corapo«cd  whoHy  of  cotton,  u>d  were  either 
bleached  or  dyed.  The  collector  charged  a  dulf 
on  Ibem  of  24  per  cent  ad  eaiorvni,  tbe  importeiB 
clnimiQg  that  tbe  proper  dutj  waa  39  per  cent 
ad  taloran.     At  the  trial  tbe  court  Inatructed 

[618]  tbe  Jurj  that  tbe  dutj  waa  correct!;  awMoaod 
and  that  the  plaintfffa  could  not  recover. 

Tbe  questioD  u  to  the  fees  ioTelved  four 
Items.  On  the  presentation  of  an  Invoice  and 
«n  entry,  the  Collector,  before  he  would  receive 
them  as  Collector,  fmprewed  on  each  Invoice, 
for  the  conTenience  and  security  of  binuelf 
and  Ibe  govemtsent,  a  stamp  or  certificate,  cer- 
tifying In  tbe  name  of  a  deputy-collector  tliat 
tbe  invoice  was  presented  on  entry  on  aach  a 
day.  On  each  entry,  one  of  tbe  plaintiffs'  firm 
waa  required  to  make  and  subscribe  before  the 
Colleclor  or  his  deputy  tbe  owner's  or  consign- 
ee's  oatb.  For  eacb  of  sucb  stamps  the  Collector 
exacted  twenty  cents,  and  for  each  of  lucb  oaths 
twenty  cents.  He  also  exacted  a  fee  of  twenty 
cents  for  each  permit  to  land  tbe  merchandise 
ODbraced  in  each  entry  on  which  the  duties 
Ittd  been  paid  or  secured,  such  permit  being 
■Iraed  by  the  Collector  and  the  naval  officer. 
fiSd  three  fees  of  twenty  cents  were  paid  with 
the  daties,  and  otherwise  no  permit  for  tbe 
landing  and  delivery  of  the  goooa  could  be  ob- 
tained. The  pennit  to  land  covered  all  tbe 
goods  embraced  in  the  entry,  but  at  least  one 
package  of  each  invoice  and  one  package  In 
e*ei7  ten  packa^  of  each  Invoice,  were,  by 
order  of  the  Collector,  designated  on  eacb  In- 
Toice  and  eacb  entry  and  also  on  tlie  permit,  to 
be  sent,  and  were  sent,  to  tbe  public  store  for 
examination  and  appnUsement ;  and,  after  thm 
had  been  examined  and  appraised  and  reported 
on,  an  order  was  required  by  tbe  plalDtiSa' 
Arm,  signed  bv  tbe  Collector  alone,  to  tbe  store- 
keeper, to  deltva  such  examined  packages  to 
the  plaintiffs'  Arm.  For  every  such  ordo', with- 
out ^licb  the  examined  packuM  could  not  be 
obtained,  the  Collector  exacted  a  fee  <A  twenty 
cents.  At  tbe  trial,  the  plaintiffs  conceded  that 
the  fee  for  tbe  permit  was  legal.  The  court 
directed  a  verdict  for  tbe  pjaintills  for  the 
amounts  exacted  for  the  other  three  fees,  with 
interest,  being  $1,784.80,  and  after  a  judgment 
for  the  plalDuffs  therefor,  with  costs,  tbe  nl^nt- 
ifla  sued  out  a  writ  of  error  based  on  tlieir  fail- 
ure to  recover  tbe  allied  excess  of  duty  ex- 
acted on  Uie  laces  and  insertinga,  and  tbie  de- 
fendant sued  out  a  writ  of  error  based  on  the 
recovery  for  the  three  alleged  Ulegal  fees. 

By  schedule  D  ol  the  Act  of  July  80,  IBU,  9 
Slat,  at  L.,  16,  a  duty  of  twenty-five  per  cent 
ad  talorem  was  impoaed  on  cotton  lacea,  cotton 

\*"\  inaertlngs,  cotton  trimming  laces,  cotton  lacee 
and  braras,  and  mannfacturcs  composed  wholly 
of  cotton,  not  otherwise  provided  for. 

By  section  1  of  tbe  Act  of  March  8, 18S7,  11 
Stat,  at  L.,  192,  It  was  enacted  that  after  July 
1,  l&Vr,  ad  ntUorem  duties  should  be  imposed 
in  lien  of  thoee  then  Imposed  on  imported  goods. 
••  foOowa:  "  Upon  the  articles  enumerated  in 
■dudolea  A  and  B"  of  the  tariff  Act  ol  1846.  a 
8ae  17  Om>. 


duty  of  thirty  per  centum,  "And  npon  tfaoae 
enumerated  in  schedules  C,  D,  E,  F,  Q  and  H 
of  said  Act,"  tbe  duties  of  twenty-ionr.ninetcen, 
fifteen,  twelve,  eight  and  four  per  centum,  n- 
spectively,  "with  sucb  excepdons  as  are  be»- 
Inafter  imtde."  The  schedules  above  mentioned 
respectively  Imposed  duties  of  one  hundred, 
forty,  thirty,  twenty-live,  twenty,  fifteen,  ten 
and  five  per  centum. 

Thus  far  cotton  lacea  and  cotton  Inserting*, 
being  in  schedule  D  of  the  Act  of  1840  at  twenty- 
five  per  cent,  were  reduced  by  tbe  Act  of  1807, 
with  the  other  articles  in  schedule  D,  to  nine- 


whollyof  cotton,  which  are  bleached,  printed, 
painted  or  dyed,anddelaineB,BbaIl  be  transferred 
toschedule  C."  UnderthisprovlBlon,  It  would 
seem  very  plain  that  the  goods  in  the  present  case 
were  subject  to  a  duty  of  twentv-fiMir  per  cent, 
and  not  of  nineteen  per  cent  If  section  1  of  Iba 
Act  of  1857  had  merely  reduced  from  twen^- 
flve  per  cent  to  nineteen  per  cent,  tbe  duly  dd 
the  articles  specially  mentioned  In  scbedide  D 
of  tbe  Act  of  1846,  without  exception,  tbedn^ 
on  tbe  goods  In  question  wouM  have  been  is- 
duced  to  nineteen  per  cent.  But  tbe  enactment 
was  distinct  that  there  should  be  excepted  out 
of  the  reduction  "  all  manufactures  competed 
wholly  of  cotton,  which  are  bleached,  prmted, 
painted  or  dyed,  and  delaines,"  and  that  rhey 
should  go  into  schedule  C,  tbe  twenty-four  per 
cent  sdiedale. 

Tbe  contention  for  the  plalntlfb  ta,  that  as 
cotton  laces  and  cotton  Insertinga  were  made 
dutiable  by  those  names  in  the  Act  of  1846,  they 
arenottooeaffected  by  the  suboeqnent  general 
provision  as  to  manufactures  oompoaed  wholly 
of  cotton. 

Schedule  C  of  the  Act  of  1846  hnpoeed  a  duty 
of  thirty  ptj  cent  on  cotton  cords,  gimpt  and 
iralloona,  and  on  "manufactures  of  cotton  *  *  * 
if  embioldei«d  or  tamboored  In  the  loom,  or 
otberwtoe,  I7  machinery,  or  with  11m  needle, 

__  _.i „    Schedule  E  Imposed  a  duly  l'SSO] 

on  "Caps,  ^DT«^  Iqtgioi, 

, , ^gs,wove  sbirts  and  drawers, 

made  on  frames,  composed  wholly  of  cotton, 
worn  by  men,  women  and  children,"  and  on 
"  velvet,  in  the  piece,  oonpoeed  wholty  of  cot- 
ton." These  provialoos,  and  the  one  m  sched- 
ule Das  to  cotton  lacea,  etc.,  relate  to  gocda 
made  of  cotton  entirely.  Those  goods  are  all  of 
them  goods  to  wUch,aamanu^lures  ccmposed 
wholly  of  cotton,  section  S  of  the  Act  of  1867  ap- 
pliea,  tranafenlng  them,'wben  bleached,  printed, 
painted  or  ^ed,  to  the  twen^-four  per  cent 
schedule,  schedulo  C.  The  doi^  on  tocm  had 
been  thirty,  twenty-flre  and  twenty  per  cent  re- 
spectively. But  for  Rich  transfer  tbe  new  do^ 
on  those  in  schedules  D  and  E  would  Iwre  been 
nineteen  and  fifteen.  A  new  unlfonn  tat*  of 
twenty-four  waa  Impoaed,  and  wbiklbe  tUrtr 
—  reduced  byrix  percent,  the  tweoty-tlTe waa 
iced  by  only  tme,  and  the  twen^  waa  in- 
creased by  four.  This  indicates  an  InteBtka,  In 
the  Act  of  18S7,  to  fanpoae.  In  general,  on  man- 
ufactures cempoaed  wholly  ^  cotton,  when 
bleached,  printed,  painted  or  dyed,  a  nlatlTel; 
higher  duty  aa  compared  with  other  artklM 
named  In  the  Act  of  1846. 

The  exprearion  "  mannfactoiea  otnnposed 
wholly  of  cotton  "  is  not  found  ts  Oe  Aet  of 


fllT-OM 


BupHEMX  Covtei  or  tbz  Uvited  Staiss. 
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18MI.  It  la  in  tbat  Act  qutOifled  t?  tlie  words 
"not  otberwlae  provided  for."  la  tbc  Act  of 
1607  the  expreuion  is  "  all  manufoctures  com- 
poaed  whally  of  cotton,  which  tkre  bleached," 
etc.  If  the  words  "  manuf acturea  compoMd 
whollf  of  cottoa,"  unqualified,  and  the  words 
"  cotton  locet "  and  "  cotton  iuwrtiuim,"  hod  &U 
of  them  been  found  In  the  Act  of  1940,  aa  the 

Sneral  eipreerion  would  not  hare  embraced 
e  Bpeciflc  term*  in  that  Act,  for  duti&ble  pur- 
poses. Uiough  Including  them  in  general  lan- 
guage, it  would  be  reasonable  to  aay  that  the 
gancral  expressioo  in  a  later  Act  would  not  in- 
clude the  specific  temu,  for  dutiable  purposes. 
But  the  fact  that  the  general  Gxprcsfiioii.aBUsed 
fn  schedule  D  of  the  Act  of  IWH,  ia  qualified  by 
the  words  "not  otherwise  provided  for,"  shows 
that  there  were  manufactures  composed  iv holly 
of  cotton  otherwise  provided  for;  that  is.in  oLbcr 
items  in  tbat  Act.  Thus,  besides  the  embroid- 
ered and  tamboured  maoufacturca  of  cotton 
provided  for  In  nchedulo  C  of  that  Act  there  are 
cords,  gimps,  galloons,  laces,  inscnings,  trim- 
[BZl]  mlaglaces.uicatandbraidB,  each  with  tbc  word 
"cotton"  fnvflzed,  indicating  mimufacturci 
composed  whollf  of  cotton;  and  tlicrc  ore  abo 
Ibe  attidea  compoaed  wholly  of  cotton  named 
in  schedule  E.  The  materUl  "cotton"  is  the 
thing  of  qieclal  mark,  as  the  sole  material  in  the 
monufactuTe.  In  this  view  it  cannot  properly 
be  said  Ukat  these  manufactured  articles,  man- 
ufactures of  cotton  composed  wholly  of  cotton, 
designated  in  the  Act  of  164S  always  by  the 
epithet  "  ctrtton  "  a^died  to  them,  are  not  em- 
braced, for  dutiable  puipoees,  in  the  terms  "all 
manufactures  composea  wholly  of  cotton,"  in 
section  2  of  the  Act  of  1857. 

Tbc  designations  qualified  by  the  word  "cot 
ton,"  in  the  Act  of  1846,  are  designations  of  ar- 
ticles by  special  description,  as  contmdistln- 
gniahed  from  derignatioiu  by  a  commerciat 
name  or»nameottrade.  They  are  dedgnations 
of  quality  and  material.  The  articles  referred 
to,  named  in  schedules  C,  D  and  E  of  the  Act 
of  1846,  Kie  all  of  them  nunufacturea  wholly 
of  cotton;  but  under  tbat  Act  tbev  were  not  all 
subject  to  the  same  duty,  and  so  that  Act  dede- 
nates  them  auhHanlhlly  as  muiufacturea  wfaol^ 
ct  cotton  which  are  gimps  at  thirty  per  cent, 
manufactures  wholly  of  cotton  which  are  laces 
orinsertings  at  twenty-five  per  cent,  manufact- 
ures wholly  of  cottoa  which  are  stockings,  made 
on  frmmes  and  won  by  human  beings,  at  twenty 
per  cent,  and  so  on.  But  for  the  exceptions 
provided  for  by  section  1  of  the  Act  of  1B«7  the 
duties  OB  thow  articles,  if  bleached,  printed, 
painted  or  dyed,  would  have  been  reduced  to 
twenty-four,  nineteen  and  fifteen  per  cent  re- 
spectively, but  section  2  of  that  Act  says,  in  sub- 
stance, Uiat  inanufacttUM  wludly  of  cotton 
which  are  gimps  or  laces  or  Inaeitings  or  stock- 
ings, and  soon,  shall,  all  of  them,  be  subject  to 
twenty-foor  per  cent  dan.  This  was  the  view 
applied  by  Mr.  JvMet  Kelson,  in  Btimtr  v. 
SJiM,  4  Bhdchf.,  828,  In  1859,  to  coloted  cot- 
ton hosiery,  under  the  provisions  in  question, 
and  we  think  it  a  sound  one.  It  was  uie  view 
adopted  by  the  drcuft  court  In  this  case.  There 
is  no  question  of  commerdal  designation. 
Henoe,  tne  cases  cited  and  relied  on  by  the  im- 
porters, are  not  cases  in  thetr  favor. 

Botwr  T.  (haaetor.  1  Wnll..  486  [US  V.  ft., 
XVU.,  688],  tn  1868.  was  a  case  in  which  Mr. 
498 


JaiUee  Nelson  delivered  the  opinion  of  tUa 
court.  It  was  a  case  und«r  Iheee  same  statutes.  [682] 
Almonds  were  dutiable,  by  that  name,  at  forty 
per  cent,  in  schedule  B  of  the  Actof  I84B.  Un- 
der the  Act  of  18GT  the  duty  on  the  articles  In 
said  schedule  B  was  reduced  to  and  fixed  at 
thirty  per  cent,  and  the  collector  exacted  that 
dut;^  on  almonds.  It  was  contended  Uiatas,  by 
section  2  of  the  latter  Act,  "  fnills,  green,  ripe 
or  dried,"  were  transferred  to  schedule  O,  and 
so  made  subject  to  only  eigbt  per  cent  duty,  al- 
monds were  so  transferred,  as  being  "frulle, 
green,  ripe  or  dried."  An  attempt  was  made, 
at  tbc  trial,  to  show  that  at  the  time  the  Act  of 
1357  was  passed,  almonds  were  fruit,  green,  ripo 
or  dried,  according  to  the  commercUl  under- 
standing of  tboae  terms  in  the  markets  of  tbia 
country,  and  questions  were  oertifled  to  this 
court,  on  a  division  of  opinion  in  the  circuit 
court,  as  lo  the  proper  duty  on  almonds,  and  an 
to  the  admissibllitv  of  suet  evidence.  It  waa 
conteQded,tor  the  importer,UiBt  the  term  "dried 
fruits,"  In  popular  meaning.  Included  almonds. 
Tbc  government  claimed  that  the  term  "  al- 
monds" was  a  specific  name  and,  tlierefore,com- 
mercial  nomenclature  had  no  applicatioo.  Thia 
court  Ikeld  that  Inquliy  as  to  whether,  in  acom- 
merdal  sense,  alnuuufa  were  dried  fruit,  had 
nothing  to  do  with  the  question,  as  a  duty  had 
been  Imposed  on  almonds,  w  rtomiiu,  almost  im- 
memorially;  and  that,  a«  almonds  were  charged 
specifically  with  a  duty  of  forty  per  cent  in  th« 
Actof  1840,  and  were  not  named  as  almonds  in 
the  changes  in  the  Act  of  1867,  and  full  effect 
could  be  given  to  the  term  "fruit,  dried,"  with- 
out including  almonds  in  it,  It  foll»wed  that  al- 
monds were  autiable  at  thirty  per  cent.  There 
Is  nothing  in  this  decision  tbat  overrules  that  in 
Beimer  v.  Behdi,  or  that  aids  the  importers  in 
the  present  case.  The  Act  of  1846,  in  substance, 
mentions  manufactures  wholly  of  cotimi  which 
laces  or  Inaertlngs,  bleached  or  dyed,  and 
ion  3  of  the  Act  of  1857  mentions  'hem  la 
naming  manufactures  composed  wholly  of  cot- 
'--   bleached  or  dyed. 

31  does  the  case  of  Rekht  v.  Bmyilie,  ]» 
Wall.,  IB2  [80  U.  a.,  XX.,  S66],asto birds,  ap- 
ply. That  case  was  decided  on  theground  that 
the  word  "animals,"  In  the  Act  of  1861  [12 
Stat,  at  L.  1931  did  not  Include  birds,  and  so 
could  not  include  them  in  the  Ac^  of  1866  [14 
Stat,  at  L.,  481. 

There  is  nothing  In  Anv^v.  i'li'il«,28'Wall., 
874  [90  U.  S.,  XHII.,  471.  orln^rtAurv.  Xor. 
ftJoa,  96  U.  8.,  106  fXXIV.,  764],  which  ap- 
plies to  this  case. 

The  case  of  M</tiv*  v.  Arthur,  95  U.  B.,  144  [623] 
[XXIV..  490],  was  decided  on  the  some  view 
as  tbat  of  Homtr  v.  CotUelor.  Patent  leather 
had  been  duiiaUe  by  tbat  name  in  the  Acta  of 
1861  and  1863.  The  Act  of  1873  [17  SUt.  at  L., 
380],  impoMd  a  less  duty  on  akins  dressed  and 
finished,  of  all  kinds.    This  court  held  that 

Cnt  leaUier  continued  subject  to  the  former 
,',  on  the  view  tbat,  although  patentleather 
wfts'a  finished  skin,  something  was  done  to  it 
after  it  could  be  called  a  finl^ed  skin  to  make 
patent  leather  of  It,  and  that  It  could  not  have 
Deen  Intended  to  include  patent  leather  in  the 
general  designation  of  "nnidied  skins." 

In  ArUiur  v.  LaJiry,  96  U.  8„  112  [XXIT.. 
766],  the  subject  of  duty  was  laces,  manufact. 
of  silk,  on  which  a  duty  of  sizlj  per  cent 


,.,Go»^Fb»- 


Hnj.  T.  HAnimis. 


vai-wt 


WM  exacted,  tmdei  tbe  Act  of  1804  [18  StaL  M 
L,  310],  aa  silk  laces.  It  was  cootended  that 
they  were  dntiahle  at  thirty  per  ceat  aa  tbiead 
laces,  DEider  tbe  Act  of  1861  [12  Btat.  at  L.,100], 
oa  amended  by  tlie  Act  of  1U63  fia  Stat,  at  L., 
530].  The  question  being  siibmfltedtotlie  jury 
whether  they  were  comDierdully  known  as 
thread  laces,  although  made  of  silk.  It  waa 
found  that  they  were,  and  the  plaintilfe  had  a 
verdict.  Thla  court  held  that  the  question  was 
one  of  commercial  desicaation  and  that  tbe  prior 
specitic  designation  oi  thread  laces  must  pre- 
vail over  the  words  silk  laces,  it  appearioK  that 
there  were  thread  laces  of  cotton  and  thread 
laces  of  silk,  and  articles  commercially  known 
as  silk  laces,  the  designation  of  "  thrrad  lace" 
depending  on  the  mode  of  manufacture.  The 
principle  of  that  case,  and  of  kindred  caaea, 
aachoBArtharr.  Slieiiiu,Mi:.8.,l*S\SXLV.. 
818],  Is,  that  the  apedflc  designation  of  an  ai^ 
tide  by  a  commercial  name  will  previdl  over  a 
general  term  In  a  later  Act,  and  has  no  appli- 
cation to  tbe  present  case,  which  la  not,  as  to 
cotton  laces  and  cotton  Insertings,  one  of  dealg- 
naUon  t^  a  commercial  name, 

Tbe  Mil  of  exceptions  in  tbepresent  caae 
states  that  previouslj  to  about  1B7Q  there  were 
DO  cotton  laces  printed  o(  dyed,  and  that  from 
1650  to  1B6I  there  ^ere  mcuiy  goods  composed 
wholly  of  cotton,  and  blcBch»l,priated,paUited, 
colored  or  dyed,  such  as  cnllcoes  (prints),  lawns, 
handkerchiefs,  velvets  and  velveleens,  and  cot- 
ton piece  gooda  generally.  If,  when  aectlon  3 
of  the  Act  of  18S7  [11  Stat,  at  L..  108],  was  en- 
acted, the  words  "printed"  and  "painted"  wen 
not  applicable  to  lacea,  tt  does  not  follow  that 
the  provision  is  to  be  limited  to  such  cotton  ar- 
[614)  deles  aa  were  then  julnt^d  or  painted  as  well 
aa  bleached  or  dyed.  It  Includes  any  article 
which,  as  then  known,  satlsfled  any  one  of  the 
condldons. 

We  see  no  warrant  for  tbe  view  Umt  the  Act 
of  16BT  appliea  only  to  piece  goods. 

It  resalts  from  ueae  vlewa  that  the  goods  in 
qoeatlon  were  subtect  to  tbe  daty  Imposed. 

Aa  to  tbe  three  aiaputed  fees,  we  are  of  opin- 
ion that  they  were  none  of  Ibem  allowed  by  tbe 
law  in  force,  section  2  of  tbe  Act  of  March  8, 
1799, 1  Stat  atL.,  70a. 

The  atamp  or  certificate  on  tbe  Invoice  was 
one  for  the  convenience  and  security  of  the  col- 
lector and  the  government,  and  was  not  an  of- 
fldnl  oertlflcate,  in  the  sense  of  tbe  statute.  It 
was  not  aa  official  document  required  by  the 
merchant,  nor  was  It  given  to  blm.  It  was  a 
memorandum  between  of&ceis  in  the  custom- 
house, as  a  p 
autbentlcatk 


nte.  Aa  a  fee  for  the  Jurat  to  the  oath,  although 
tbe  oath  was  required  by  tbe  statute  and  ita 
form  was  pteacrlbed  and  it  was  to  be  taken  be- 
fore tbe  collector,  the  jurat  was  not  an  ofSdal 
document  required  by  the  merchant  or  given 


Tbe  bill  of  eiceptioE 


« that  the  order  ti 


4  on  order  required  by  the  plaintiffs'  firm 
from  tbe  Collector.  But  we  do  not  think  it  was 
■n  offlciol  certificate  or  an  official  document  re- 
quired by  tbe  merchant,  In  the  sense  of  the  stat- 
ute. Tbe  permit  to  land  tbe  goods  bftTlBg  been 
Bae  17  Otto. 


IsBued  and  paid  for,  and  tbe  dntiea  paid  or  a*- 
cured,  it  waa  the  duty  of  theolHcen  of  the  cus- 
toms to  deHvartbegoods,  when  examined.  Th« 
Older  to  the  storekeeper  waa  a  uemonodnm 
between  officers.  It  was  leqtilred  b;  tbe  mer- 
chant, in  one  sense,  because,  witboot  it,  accord- 
ing to  tbe  course  of  busiuesa,  tbe  storekeeper 
would  not  deliver  the  examined  tackagea,  but 
It  was  not  an  official  document  passing  from 
the  cuatom-hotiae  to  Uke  merchant. 

TAejvdetnmi  of  O*  Cireuit  Court  it  ^firmed. 
'I'™"  oopy.   Test: 


GEORGE  W.  HILL,  P(f.  in  Brr.,  [< 

GEORGE  F.  HARDmO  xrr  ai. 

(Bee  a.  CU  IT  Otto,  lO-eBB.) 

Adiaii  again*!  btmkmpt—tiff'eet  cf  diieharge. 

*A  atate  oourti  In  wtkloh  an  aotion  acalnst  a  bank- 
rupt upon  a  daU  pi *■'-  .- w._i ._  , J 

t^MOtof^B 


ing*  to  await  tbe 


A  prevable  tn  benkmptor  la  pen 
«  bankrapt^  wpUcalion  underae 
~     '  edmtttfM, si 


of  tbe  oourt  In 


lUinols. 

The  history  and  facta  of  the  caae  appear  in. 
the  opii^on  en  the  court. 
Mr.  G«or(e  W.  Bnwdt,  for  plaintiff  In. 


Mr,  JiuUm  Gi«f  delivered  tbe  opinion  of 
the  court: 

The  material  facts,  as  appearing  by  tbe  rec- 
ord of  thia  cnae  in  the  Bu^neme  Court  of  Illl~ 
nois,  are  as  follows; 

Oo  the  16th  uf  Harch,I877,  the  original  lOaiDt- 
iSs,  In  accordance  with  the  statutea  of  Ullnoia, 
and  upon  the  affidavit  of  one  of  them  that  the- 
defenaant  waa  indebted  to  them  in  the  anm  of 
(8,204  for  services  as  attorneys  at  law,  and  that 
be  waa  a  leddent  of  Dlinoia,  and  waa  about 
fraudulently  to  conceal,  assign  or  otberwlae  dis- 
pose of  his  pitmer^  or  effects  so  as  to  hinder  or 
delay  his  creditors,  sued  out  from  the  Circuit 
Court  of  Cook  Cotmty  a  writ  of  attachment 
against  him,  upon  which  bis  real  eriate  wasat- 
tached.  On  (be  28tta  of  March,  1877,  In  accord- 
ance with  those  statutea,  he  dissolved  the  attach- 

plaint 
•Head  note  br  V-  ■nuMw  6b*t. 
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Bdtreub  Coubt  op  trz  Uhttbd  States. 


Oot.  Temu 


roodeied  afainit  uim  on  a  flul  trial  in  tne  suit. 
Oa  the  12th  of  April,  18TS,  a  verdict  was  n- 
tuni«dfor  UwplalDtilbinthe  sum  of  |8,BO0, 
and  the  defenduit  moved  tlie  court  to  set  it 
aside  and  ffiwit  a  ueiT  trial.  OatheTth  of  Hay, 


judging  him  a  bankrupt  under  the  Bankrupt 
Act  of  the  United  Stales. 

On  the  llth  of  Slay,  16TS,  before  Judgmenl 
en  the  verdict,  the  defendant  suggested  the  nd- 
judication  in  bankruptc;,  which  was  admitted, 
nod  applied  to  the  state  court,  uuder  section 
G106  of  the  Revised  Statutes,  for  a  stsj  of  pro- 
ceedings to  await  the  determination  of  the 
court  in  bankruptcy  upon  tbe  question  of  bis 
discbarge.  On  the  same  day,  tbe  court  dented 
this  application,  as  well  as  tbe  rootion  for  a  new 
trial,  and  rendered  judgment  Hgiunst  him  on  the 
verdict,  and  afterwards  allowed  a  bill  of  excep- 
tions, which  stated  tbe  facta  above  recited. 
Tbat  judgment  was  sfllrmed  bv  the  Appellate 
Court  for  tbe  First  District  of  Illinois  on  the 
19tb  of  November,  1878,  and  by  the  Supreme 
Court  of  niiiM^  on  the  I8tb  of  November. 
1870.  Tbeo^nionof  the  Supreme  Court  isre- 
ported  in  98  Ulinois,  77.  On  tlie  Gtb  of  Janu. 
ory,  1880,  the  defendant  sued  out  this  writ  of 

At  October  Term  1830,  of  this  court,  tbe  de- 
fendants in  error  moved  to  dismiss  the  writ  o* 
error,  because  at  the  time  It  was  sued  out  the 
plaintiff  Id  error  had  been  discbaived  from  tbe 
obligationof  thedebt  to  them;  and  the  asslcniee 
in  bankruptcy  moved  lo  substitute  his  name  (or 


September,  18711,  The  court  overruled  both 
motions;  but  granted  leave  to  the  assignee  to  be 
heard  by  counselattheargument  on  the  merits, 
as  to  all  matters  affecting  the  estate  of  the  bank- 

Tbe  record  cleariv  shows  that  aprivflege  un- 
der eectlon  0100  of  the  Revised  Statutes  was 


can,  therefore,  be  no  doubt  of  the  authority  of 
this  court  to  revise  the  judgment. 

The  secl]o.j  in  question  u  as  followa:  "  No 
creditor  whose  debt  U  provableshall  be  allowed 


or  in  equl^  therefor  andnst  tbe  bankrupt,  ut^ 
IJl  tbe  question  of  the  debtor's  discharge  shall 
[  6  33  ]  hare  bean  determined ;  and  any  mich  suit  or  pro- 
ceedingi  ■hall,  upon  the  application  rf  the  bank- 
rapt,  be  stayed  to  await  tbe  determliuUloD  of  the 
court  io  bankruptcy  on  the  question  of  the  dls* 
charge;  Pnndtd,  There  la  no  unreasonable  de- 
lay on  tbe  port  of  the  bankrupt  in  endeavoring 
lo  obtain  hudlacharge;  and  Prortded,  al*a.  That 
if  the  amount  due  the  creditor  is  in  dispvte,  the 
suit,  by  leftve  of  tbe  court  In  buikrupti^,  may 
proceed  lo  judgment  tor  the  purpose  of  aacer- 


Mred. 

Tbe  temu  of  this  enactment  are  as  broad  and 
Mperemptoiraapoaalble.  "  No  creditor  whose 
debt  Is  pionble  iball  be  •Uowed 


lo  liDal  Judgment "  any  suit  thereon  against  tbe 
bankrupt;  and  such  suit  "  sh^l,  upon  the  ap- 
plication of  the  bankrupt,  be  Etayed."  This 
proviaion,  like  all  laws  of  the  Cnited  Elsies 
made  in  purauonce  of  the  Constitution,  Urds 
the  bourts  of  each  State,  as  well  as  those  of  tie 
Nation.  Upon  tlje  application  of  ibe  bankrupt 
to  the  court,  state  or  national,  in  which  tie 
suit  is  pending,  it  is  the  duty  of  that  court  to 
atay  the  proce«linga  "to  await  Ibe  deteimina- 
tion  of  the  court  in  bankruptcy  on  the  queaUcn 
ot  the  dischsrge,"  unless  there  is  unreasonable 
delay  on  the  part  of  the  bankrupt  in  endeavor- 
ing lo  obtain  his  dlscharge.or  unleas,  Ibe  amount 


1  judgment.  Doe  v.  OfiiUren.  21  Wall.,  MS 
idS  U.  S.,  XXII.,  64»];  Eytler  v.  Gaff,  91  U. 
S.,  G21  [XXIII.,  408];  Sorton  r.  Buibtr,  S8  U. 
S.,  865  [XXIII.,  MtfJ. 

Tike  atay  does  not  operate  as  a  bar  to  tbe  ac- 
tion, but  only  as  a  auspemsion  of  proceedinga 
until  the  question  of  the  bankrupt  a  dlGcheige 
aholl  have  been  determined  In  tbe  United  Stalls 
Court  dttlni  in  bankruptcy.  After  tbe  deter- 
mination of  tbat  question  in  that  court,  Ibe 
court  in  which  the  suit  is  pending  may  picmd 
to  such  judgment  as  the  drcumHtancea  of  iLe 
eaae  may  require.    If  the  discharge  is  itlucid. 


montba  before  tbe  commencement  of  tbe  pre- 
ceedings  in  bankruptcy,  or  for  the  purpoee  (f  [63*1 
charging  sureties  upon  a  bond  given  to  alssolve 
such  an  attachment.  But,  ao  long  as  tbe  ques- 
tion of  the  discharge  In  bankruptcy  ta  undeter- 
mined, the  Bult  cannot,  egnlnsl  tbe  objection  of 
the  bankrupt  or  of  bis  araignee  In  benkruptfy, 
proceed  for  any  purpose,  except  in  one  of  tvo 
events,  an  unreasonable  delay  of  tbe  banknipt 
in  endeavoring  to  obtain  his  discharge,  or  an 
order  of  the  court  in  bankruptcy  gnnting 
leave  to  proceed  for  the  aingle  purpose  of  ascer- 
taining  the  amount  due. 

The  result  required  by  tbe  very  words  of  ibe 
statnte  is  confirmed  by  a  consideration  cf  Ibe 
easoos  upon  which  it  rests.  Its  purpose  is  not 
merely  to  protect  the  banknipt,  in  case  he 
obtains  a  certificate  of  discharge,  frcm  bar- 
ing the  original  caoae  of  action  agaicn  bim 
memd  in  a  judgment,  the  right  of  action  open 
whl3i  might  not  be  bailed  by  the  ditcbarge; 
but  to  prevent  bim,  ao  long  as  the  question  of 
his  discharge  ia  undelermined.  from  being  bsr- 
aased  by  siut  upon  any  debt  provable  in  bank- 
mpt(7,  whether  it  would  or  would  not  be  barred 
by  a  certificate  of  discharge,  and  whether  tte 
atUt^ment  or  other  security  obtained  in  Ibe 
suit  would  or  would  not  be  affected  bj*  the  cto- 
'Inn  in  bankruptcy;  and  also  to  afford  to 
uugnee  In  bonkraptcy,  to  whom  all  the 
property  of  tbe  bankrupt  hafi  passed,  opporin- 
nlty  to  assume  the  defense  of  the  suit,  and  to 
contest  the  exlatence  and  amount  of  the  plaint- 
ilTa  claim,  ud  the  validity  of  his  attachment. 


107  V.  B. 

zfidbyGoogle 


jArrRAT  V.  HcOehee. 


wi-as6 


in  the  blgheat  courts  of  the  Kvenl  States,  and 
in  tbe  District  CourU  of  the  United  8t»le^  u 
dtown  bv  tlie  caaea  cited  in  argument.* 

The  plalntUta'  debt  beine  proToble  Id  bank- 
ruptcy, DO  unreasonable  oelaf  on  the  part  of 
tbe  ''ankrupt  in  endeaToring  to  obtain  his  dis- 
cbarga  being  sliown,  and  the  court  in  tiank- 
ISSS]  ruptcf  having  granted  no  leave  to  proceed  to 
Judgment  (or  the  purpoae  of  ascertaining  the 
amount  due,  the  decisbn  of  the  state  court,  de- 
nying the  appiication,  made  by  tbe  bankrupt 
before  Judgment,  for  a  Btay  of  proceeding  to 
await  tlM  (teterminaUon  of  Uh  question  &  tiis 
discharge,  and  rendering  tt  general  Judgment 
against  him,  iraa  erroneous,  and  he  had  tbe 
^^t  to  sue  out  and  prosecute,  a  writ  of  error  to 
reTerse  it.  The  assiguee  in  bankruptcy  has  also 
been  permitted  to  be  beard  in  support  of  the 
writ  of  error,  because  of  his  authority  and  duty 
to  defend  the  estate  of  the  bankrupt  against 
claims  and  attachments  which  be  belieres  to  be 
invalid. 

The  result  is  that  the  Judgment  of  the  Su- 
preme Court  of  Illinois  must  be  reversed,  and 
the  case  remanded  to  that  court  for  further  pro- 
ceedings in  conformity  with  this  opinion. 


Is  no  occasion  to  consider  tbe  question,  which 
may  perhapi  depend  upon  the  statutes  or  the 
practice  of  the  State,  whether  It  will  be  within 
the  authority  of  the  court  in  which  tbe  suit  la 

Ending,  now  that  the  defendant  has  obtained 
I  discharge  in  bankruptcy,  to  render  a  special 
Judgment  in  favor  of  tbe  ^aintiffs  for  the  pur- 
pose of  charging  tbe  surenee  on  the  bond  given 


n  favor  of  tbe  ^aintiffs  for  the 
i»rgl'  „  "  '  „ 

to  dissolve  the  attachment;  or  any  other  ques- 
tion which  may  hereafter  arise  upon  the  pro- 
duction, by  the  defendant,  of  his  certificate  of 
dladiarge,  or  up<«  the  auggeation  of  the  as- 


M  H.  HoKeoner,  Clerk,  Sup.  Court,  XJ.  8. 
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X.  S.  J  AFFRAT&  COHPA.NT  srr  AL. ,  .,4}ipb . , 

HcGEHEE.  8N0WDEN  A  VIOLETT, 
JAMES  TORRANB,  United  Stalea  Mar- 
Bbal,  KT  Aik 

(BaaS.  C  IT  Otto,  >a-8ls.) 
Arkatuai  law    am'ffnm0nt. 

u  Statute  rapeot- 


ingtbeiaieotpivpertj'aMlanedttwttte  beasAt  <tf 
oredtton,  are  manoator;  ana  not  dtceotoiT- 

1.  An  Malanment  which  veata  tbe  naliriinn  wHh  a 
diacntlon  conbarv  to  the  mandates  ol  tlte  tiatnte 
and,  In  effeot,  authoilna  Um  to  aell  tbe  property 
oonvered  tberebv,  In  a  method  not  pertaltted  or 
the  statute,  II  vi^ 

[No.  176.] 
9ubmiUed  Mar.  7,  1883.  DteidadMar.  19, 18SS. 

APPEAL  from  the  Circuit  Court  of  iheUnlted 
Stalea  for  the  Eastern  District  of  Arkansas. 
Tlie  history  and  facta  appear  in  the 

Statementoftbecaseby  Mr.  JvMliee WovAmi 
Tbe  Statutes  of  Aikanaascoutaln  the  folUiw- 
ing  provisions; 

"Section  88S.  In  all  cases  In  which  any  per- 
son shall  make  an  assignment  of  any  property, 
whether  real,  personal,  or  chosea  In  atlicn,  for 


the  pavment  of  debts,  before  tbe  eEsignee  there- 
of shall  be  tntiiled  to  lekepcuession,  sell  or  in 
any  way  manage  or  control  any.  property  eo  as- 


rlsdiction,  s  full  and  complete  inventory  and 
description  of  such  properiy;  and  also  make 
and  execute  abond  to  tbe  Bteieof  Arkanies  In 
double  the  estimated  value  of  the  property  in 
said  asalsnment,  with  good  and  Bufflcient  secu- 
rity, to  be  approved  by  the  Judge  of  said  court, 
conditioned  thatauch  easicnee  fhsll  execute  ihe 
trust  confided  to  him,  Eell  the  property  to  the 
beat  advantage,  and  pay  the  proceeds  thereof  to 
the  creditOTB  mentioned  In  aaU  assignment,  ac- 
cording to  the  terms  thereof,  and  faithfully  per- 
form the  duties  according  to  law." 

"Section  887.  Said  assignee  shall  be  required 
to  sell  all  the  properiy  assigned  to  bim  for  the 

eiyment  of  dent,  at  public  auction,  within  one 
u'ndred  and  tweniv  days  after  the  execution 
of  the  bond  requlrea  by  this  Act,  and  (ball  sive 
at  least  thirty  days'  notice  of  the  time  aodplace 
of  such  sale.  And  any  person  damaged  as  the 
neglect,  waste  or  improper  conduct  of  sucn  as- 
signee, shall  be  entitled  to  bring  his  action  on  [362] 
tbe  ^30ui  in  the  name  of  the  State  for  the  uec 
and  benefit  of  such  person. "  Gantt,  Digeat,  pp. 
307,208. 

While  these  aectiona  were  in  force,  to  wit:  on 
December  19,  1878,  James  C.  Moss  and  John  S. 
Bell,  partnera  tmder  the  name  of  Hobs  ft  Bell, 
doing  business  aa  merchants  at  Pine  Bluff,  Ar- 
kansai,  conveyed  by  an  assignment  io  writing 
all  their  gDooa,  ware*  and  merdiandise,  and 
choaes  in  action  to  the  defendant,  James  H. 
Hudson,  as  trustee  in  trust  for  the  payment  of 
their  debta.  The  deed  of  assignment  preferred 
certain  creditors  who  afterwards  becsme  the 
compli^anta  In  this  suit,  and  required  tbe 
trustee  to  par  them  in  Cull  If  the  proceeds  of  Ibe 
property  assigned  should  be  sufficienl  for  that 
purpose,  and  if  there  should  be  any  surplus,  to 

?iy  it  stiare  and  share  alike  to  other  creditora. 
he  powers  conferred  on  the  trustee  were  as 
foihtws:  "To  aell  and  dlqiose  of  all  of  said 
property' for  cash  as  he  sbouU  deem  adviaabte 
and  right,  and  to  this  end  to  nae  \^  omu  dis- 
cretion, subject  to  the  supervision  of  the  cred- 
itors V  •  •  andtoconduct  and  transact  sll 
of  Ibe  bosineBi  as  he  may  deem  proper  in  the 
ezerciseof  a  sound  discretion,  and  u  he  sbalt 
deem  moat  advisable  for  tbe  benefit  of  creditors 
and  their  trust;  and  he  shall  have  power  to  sp- 


.Cookie* 
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bolnt  nidi  ■aabtanta,  agents,  and  attameva  as  in 
nfa  ]u<lgim»t  mtj  be  Deceaaarj  to  enable  him 
to  fulfil  thii  tniM,"  etc. 

HudiOD  HCepted  the  tnitt  and,  on  Decem- 
ber 21,  1878,  gavelxmd  according  to  law,  and 
died  In  the  olBce  of  the  clerk  of  the  probate 
court,  an  InTentoir  of  the  property  conveyed 


On  : 


mber    21,    : 


.  the  defendants. 


M  &  Bell,  In  the  United  States  Circuit^ 

for  the  Eastern  District  erf  Arkuaaa,  a  Juds- 
ment  for  AIO.BOS,  on  which  execution  was  u- 
soed  on  Januarv  13,  1BT8,  and  the  same  cai 
Into  the  hands  of  the  maislia]  of  the  district 

The  rnfftifli  levied  the  execution  oir 


thegoodaknd  dtatteli  usigned  t^  Bell&Moaa 
to  midaon,  and  took  tltem  into  his  poaaeadr- 
and  waa  about  to  adverUse  and  sell  the  eame 


aatiafr  the  execution,  wtten  tlie  t^  in  thb 

was  Bled  by  the  complidnanti,  who  were  the 
preferred  creditora  named  in  the  aselgnmeat. 


§SbW 


.  J  blQ  recited  the  for^olngfacta,  and  prayed 
an  Injonction  anlnst  the  marshal  and  HcQe- 
hee,  Bnowden  Ik  Tiolett,  fortddding  fltem  to 
Interfere  with  the  propertT  aasigned  to  Hudaon, 
and  that  they  might  M  decreed  to  ntom  the 
tame  to  him,  etc. 
3631  Thedefendantademorredtothetdllforwant 
of  equity.     The  circuit  court  sustained  the  de- 


Mmn.  8.  F.  OUrk  and  8.  W.  WUUmm, 
for  appellants. 
3/r,V.  M.  Bom.  for  appellees. 

Mr,  JtuUce  Woods  delivered  the  oirfnion 
of  the  court: 

The  Btatnte  of  Arkansas  proHdee  that  the 
property  asrigned  for  the  benefit  of  creditors 
ahafi  be  sold  at  public  auction  wtthln  one  hun- 
dred and  twenty  d^s  after  the  execution  of  the 
bondreqtiiied  of  tM  assignee. 

The  deed  of  asdgnment.  In  effect,  auUiorlzed 
the  anslgnfm  to  sell  at  private  sole,  and  at  such 
time  ana  In  such  manner  as  he  should  deem  ad- 
Tts^>le  uiJd  right.  Under  this  power  he  could 
wait  an  Indemiite  time,  and  then  sell  the  prop- 
erty St  wholesale  or  he  could  corrr  on  the  ouri- 
neasofsellingoff  thealockof  gooosin  tlieordl- 
naiT  way  of  retail  merchants,  and  without  any 
linJt  of  time  within  which  the  sale  should  be 
onnpleled.  The  powers  conferred  by  thedeed 
of  strigiimfTit  were,  thetdore,  in  direct  opposi- 
tion to  the  policy  of  the  statute.  It  is  true,  the 
powers  cotumed  on  the  trustee  wem  subject  to 
the  superrlskm  ot  the  crediton.  But  this  could 
only  mean  a  majority  of  the  crediton.  The  as- 
signee was,  therefore,  aathoriied  by  the  assign- 
ment to  dispose  of  the  properM'  amgned  In  a 
manner  dUierent  from  tnat  pointed  oat  by  the 
Btatnte,  and  In  dinegard  of  the  widies  and  re- 
monstrances of  a  int«>ri^ot  the  credltora.  The 
questioR  ptesented  Is,  therefore  this:  la  an  as- 
■gnment  for  the  benefit  of  crediton,  which  au- 
thoriteethe  assignee  to  violate  the  provisions  of 
the  statute  regulating  such  assinimaita,  valid 
and  binding  on  the  crediton  of  the  assignorT 

The  oontentioa  of  the  appellant  is  that  the  as- 
dgnment  Is  valid:  (1)  because  the  discretion 


given  the  assignee  by  the  Mdgnment  leaves 
him  at  Ubertr  to  follow  the  law;  and  (8)  be- 


thatprescribed  bythe  law,  onlysnch  directions 
as  conflicted  wiu  the  law  would  be  void,  and 
the  Bssigninent  itself  would  remain  valid. 

We  lunk  that,  under  the  construction  given  C3M) 
the  assignment  law  by  the  Bupieme  Court  of 
Arkansas,  in  the  case  of  Raieish  v.  Griffitii,  ST 
Ark.,  158,  theaepodtlone  cannot  be  maintained. 
The  aadnunent  In  that  case  provided  as  fol- 
lows: '"nie  pu^  of  U>e  second  part,"  the  as- 
signee, "  shall  take  possession  of  all  and  ringu- 
lar  the  property  and  effecls  hereby  assigned,  and 
sell  ana  dispose  of  the  same,  dtner  at  public  or 
private  Kale,  to  such  perwin  or  persons  for  such 

S rices  and  on  micb  terms  and  conditions,  either 
ir  cash  or  upon  credit,  as  In  his  Judgment, 
may  appear  best  and  moet  for  the  Interest  of  the 
parties  concerned,  and  convert  the  same  Into 

It  will  be  obeerved  that  the  terms  of  the  as- 
signment  did  not  prevent  the  asrignee,  in  the 
admiuistntlon  of  nls  trust,  from  foUowlng  the 
directioiu  of  the  statute  In  all  poMiciilars.  Be 
waaat  llbertyto  sell  forcashat  pnbUcuiclloii, 
and  within  one  hundred  and  twenty  days  after 
the  filingof  his  bond.  Bnltheasslgnnientvesled 
hlmwilnadlscreticmtodoothermM.  Thecourt 
declared  the  asrignment  lobe  void.  It  said:  "In 
providing  for  the  sale  of  the  property,  the  stat- 
ute la  disregarded  in  the  deed  of  assignment; 
the  assignee  was  authorized  to  sell  et  a  private 
or  nubile  sale,  and  for  cash  or  credit.  Under 
such  pnvisioii  it  was  In  the  power  and  discre- 
tion of  the  assignee  to  prolong  the  execution 
and  Gk«togof4be-.tniit.for  an  indefinite  period. 
The  Legislatnre  deemed  it  expedient,  as  a  mat- 
ter of  public  policy,  to  require  aialgneee,  In 
geneml  deeds  ot  tsugnment  for  the  benefit  of 
crediton,  to  sell  all  imperty  aseigned  to  them, 
for  (he  payment  of  debts,  at  pubHc  auction, 
within  one  liundred  and  twen^-five  days  after 
the  execution  of  the  bond,  on  tmrtr  dayr  notice 
of  the  time  and  place  of  sale."  And  the  court 
declared:  "The  Statute  preacrlbei  a  mode  of 
sale  In  this  State,  and  dissenting  crediton  are 
not  barred  by  a  deed  made  fn  direct  contraven- 
tion of  a  plmn  provlaion  of  the  Btatnte." 

The  effect  of  this  decision  is  that  the  provis- 
ions of  the  statute  respecting  the  sale  of  prop- 
erty oasigued  for  the  benefit  of  crediton  ara 
"-aodotory  and  not  directory;  see,  also,  AmuA 

mwardt,  IS  Wall.,  608  [ftlU.  B„  XX.,70a], 
and  there  are  no  confllctbig  decisions  of  the 
Supreme  Court  of  ArknniwB  This  being  the 
construction  put  upon  the  law  ij  the  Bupreme 
Court  of  the  Slate  when  the  assignment  tn  this{seB] 
case  was  made.  It  la  binding  on  the  courts  of  the 
United  States.  Brai/uar  v.  Wal,  7  Pet.  BOB; 
Sumner  v.  Eiekt.  %  Black,  082  [67  U.  8. ,  XVII. , 


which  vests  the  assignee  with  a  disc 
trory  to  the  mandates  (tf  the  statu  te  and,  in  effect, 
authorises  him  to  sell  the  property  conveyed 
thereby,  in  a  method  not  permitted  by  the  stat- 
ute, must  be  void,  for  contracts  and  conveyances 
in  contnventian  of  the  terms  or  policy  of  a  stst- 


107  U.S. 
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v.oi»<Hw  f.  i)tK<ioA,  4B.  ■&  Aid.,  695;  MUhr 
V.  Ait;  1  Allen,  4S4;  AirtmT.  Htneg,  1  Ony, 
lift;  aat/iowoy  V.  J/OTan,44Me.,tfr. 

3%«  fwufi  0/  Oiete  «tMM  i*  Mot  IA«  deeret  of 
the  Ctrettit  Court,  tKtmiming  tk«  bill,  beeatui  tht 
•MvAfMiU  in  (umMmi  tMU  tvfd  vn  iUfaee,  hoi 
f^^  and  imut  be  tfglrmed. 
True  oopr^    TMt, 

jMuca  H.  MoSanner,  Clerk,  Bup.  Dpurt.  tr.  S. 


(SUl    CHARLES  H.  MARSHALL  KT  AL..^ppto., 

THE  STElAHSHIP  ADRUTIC,Her  Engines, 
etc.,  Thx  Ockabic  Stkam  NAvroATiox  Coii- 
PABT  (LfmiUd)  Claimant. 

(Bae  B.  C,  "  Th*  .AiMoMc,  ■<  IT  Otto,  SU-OIS.) 


1.  InoMMofadoilnUtrandiiiuniiiMjurMlotlon, 
ooUMlnMuiaeridaof  tbe  eouit,  under  die  Act  M 
unL  (be  Bndliige  of  fMt  b>n  the  aa«ct  o(  rf  apectel 
Tordlct  In  ui  action  kt  law. 

S.  T1mi«  li  no  oocaalon  In  anroaaetoexonitBim- 
-dallf  toaflndinioT  (BOtiaalta  Bufldenar,  &  con- 
neowm  wttb  the  plMdlngt  w  nipport  tbe  <)ecTee 
reDdered,  li  alwBjra  open  K>  oondderation  on  appeaL 

&  Wlten  a  tteamer  I*  nearlnf  another  Tener  and 
ttwB  !■  dancer  o(  ooUkion,  nam  continuing  tbe 
late  of  ipMdat  wUeh  riie  iBBOtns,  tt  to  tbe  dutj  of 
bar  T*-*"  to  ■'■"fc""  bar  ipeed  and,  U  iirmrwiji. 
to  (evene  ber  engine*  and  moTe  her  backward*. 

t,  AiaOlnBTenel  meeting  aMaamer  muat  keep 

ber  omuae.  wblle  tbe  aMamer take*  tbe iii  j 

meaauiea  to  avoid  a  ooJllalon ;  It  muM  be  a  itroog 
«aae  wblob  puts  tbe  wlUug  veaeel  In  the  wrong  for 
obejing  the  rule. 

[No.  199.) 

Argued  Jan.  31  and  FH.  1, 1883.   Dteidti  Mar. 

19,  1883. 


State*  for  the  Southern  District  of  New 
Tork. 

The  libct  In  tblt  caie  waaflled  in  the  District 
Conrt  of  the  United  Sutea  for  the  Southern 
District  of  New  Yoife,  to  recover  for  the  Iom 
of  the  ship,  Harvett  Qoeen,  and  carj^n,  reault- 
Inrfnmi  a  collision. 

T)ie  district  court  entered  a  decree  dtsmiMiDg 
tbe  libel  with  coats.  This  decree  having  been 
tttHnned,  on  appeal,  1^  the  court  below,  the 
libelaota  appealed  to  this  court. 

The  facto  of  the  case  are  fully  auted  by  tbe 
«ourt. 

Memn.  Wb.  Allen  Bntl*r.  Tboaa&B  E. 
tillwfcii  and  Tliomiit  H.  Bvhbard.  for  appel- 
lants. 

Memr*.  Ever«ttP.Wb«*ler  and  Joseph 
H.  CboMte.  for  appellee. 

Mr.  Ju*tiee  TUUL  delivered  tbe  ojrinlon  of 
tlw  court: 

This  case  comes  before  us  on  appeal  from  a 
decree  of  the  circuit  court,  with  a  finding  of 
beta  upon  which  it  was  rendered.  We  an, 
therefore,  reUered  of  much  of  the  embanvss- 
ment  experienced  on  the  trtel,  both  bjr  that  court 
and  the  district  court,  from  the  difBcuhf  of  de. 


IIoim-ronMon:  rlpMi  >tf  ^mm and  w>afno  mi- 
■"■JP"*  rvartmx  Eo  aoeh  otter,  and  Hi  jnuMiw  opd 
w«Mn»    Ae  note  to  Bt  Jobn  v.  Paine.  M  O.  S.  {10 


terminlng  from  the  evidence  tbe  exact  positioa 
of  the  vessels  immediatelj  preceding  the  collis* 
ion.  Here  we  must  take  the  facts  bb  found  and 
apply  the  law  to  them.  In  cases  of  admiralty 
and  maritime  Jurisdiction,  on  the  instance  side 
of  thecourt,  underthe  Actof  Congressof  1879, 
[18  Slat  at  L.,  81S],  the  finding  has  the  effect 
of  a  special  verdict  in  an  action  at  law. 

There  is,  it  is  true,  a  bill  of  exceptions  in  the 
record,  but  it  contains  exceptions  only  to  the 
finding,  and  to  the  refusal  of  the  couit  to  find 
otherwise.  It  presents  no  question  for  our  coa- 
sideratloo  except  such  aaar&es  upon  tl)e  facts  as 
found.  There  is  no  occasion  inaoy  esse  to  ex- 
cept qMcially  to  a  finding,  as  its  sufllciency,  in 
GoDuection  with  the  pleadings,  to  support  the 
decree  rendered,  is  always  open  to  consideration 
on  appeal. 

On  the  eTening  of  December  SO,  18TS,  the  [filSl 
ship  Harvest  Queen,  an  American  Tesnel,  sailed 
from  the  harbor  of  Qoeenstown,  Ireland,  for 
the  Port  of  LiTeipnol,  England.  She  wss  187 
feet  long,  of  l<t36  tons  burden  and  had,  at  the 
time,  a  cargo  of  grain  on  board.  On  tbe  same 
day,  the  steamer  Adriatic,  a  British  vessel  left 
Liverpool  for  New  York,  and  proceeded  down 


..  roofed  with  what  is  termed  a  turtle  back, 
so  called  from  lis  shape.  Tbe  spray  of  the  sea 
dashed  over  this  roof,  and  the  lookouts  of  the 
steamer  were,  therefore,. stationed  on  a  house 
}ust  abaft  of  K. 

The  wheel-house  was  on  deck,  and  above  and 
a  little  forward  ol  it  was  tbe  bridee  on  which 
the  officer  on  watch  usually  took  nia  position. 
Adjoining  the  wheel-house,  and  opening  into  it, 
was  the  cnart  room.  At  a  quarter  past  two  on 
the  morning  of  December  81,  the  captain,  who 
bad  been  on  duty  all  the  time  after  living  Llv- 

aool,  went  into  that  room  and  laf  down  on  a 
a,  giving  orders  to  be  called  at  four,  or  soon- 
er if  any  vessels  came  in  sigbl.  The  first  officer 
was  then  on  watch,  standing  on  tbe  bridge,  most 
of  the  time  on  the  starboard  side.  Three  sea- 
men were  on  the  lookout,  one  on  each  side  of 
the  house  mentioned,  and  one  on  the  port  side 
of  tbe  bridge.  At  thirty-five  minutes  past  two  ' 
the  first  officer,  looking  through  a  night-glass, 
saw  a  green  ligbt  about  two  p^nto  on  his  star- 
board bow.  It  could  not  be  seen  by  the  naked 
eye.  It  proved  afterwards  to  be  a  light  on  The 
Harvest  Queen,  At  this  time  tbe  sky  wss  clear, 
with  scattering  clouds;  but  on  the  water  the 
night  was  dsrk;  the  wind  was  blowing  a  fresh 
breeze  from  the  southwest  and  tbe  seawas  run- 
ning high.  The  steamer  was  gdng  about  twelve 
knots  an  hour,  baring  all  ner  u^ts  in  thdr 
proper  places  and  burning  brightly.  Soonafter- 
waras  the  light  on  The  Harvest  Queen  was  seen 
by  one  of  Ine  lookouts,  and  two  strokes  were 
nven  id  tbe  bell  on  Uie  turtle  deck  as  a  signal 
tnat  a  light  was  seen  on  the  starboard  bow. 

Four  minutes  after  that,  at  thirty-nine  min- 
utes past  two,  the  green  light  of  the  ship,  which 
had  broadened  to  three  and  a  half  points, 
changed  to  red.  Up  to  ibis  lime  the  steamer  had 
not  altered  her  course.  The  character  of  the 
approaching  vessel  wasnotknown,  nothing  but  [b14] 
berllgbt  lieingseen.  Butwhethersbewaspro- 
pelled  by  wind  or  steam,  the  steamer  pursued 
the  proper  course  to  prevent  the  danger  of  col- 
lision. Her  green  light  must  have  beoi  equally 
4»7 
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vMUa  from  The  Harrot  Queen;  uid  when  two 
TMtln  keep  (be  Mime  colored  iigbXk  In  vlev  of 
nch  other,  goUMod  It  Impoulble,  tot  tbojr : 
then  moriiiE  on  paraUel  lines,  Tbellgfateonvea- 
•elsarenqulredlabeBopteced  as  not  to  be  seen 
BcKMi  their  bows.  The  red' light  comine  In 
sight  Indicated  that  the  ship  hm  changed  her 


rt  the  heltn,  and  afziialed  t£e  engineer 

d  bT  tile  engine,  following  this  with  a 

further  order  to  alow  the  engine.    Both  these 


lertoporti 
J)  stand  bT 


orders  were  promptjf  otwyed,  and  the  steamer 
slowly  swung  to  uie  right. 

As  alieadjr  stated,  the  steamer  was  so 
the  rate  of  twelve  knots  an  hour.  The  B 
Queen,  judging  from  the  time  she  occuj 
pasring  oTer  the  dietanoe  from  Qneem 
must  have  been  sailing  at  the  rale  of  d^t  Icuots 
anhour;  that  is,  the  two  veaseis  were  approach- 
inir  each  other  at  a  speed  equal  to  about  twenty 
nukaanhour.  The  light  on  The  Harvest  Queen 
could  not  have  been  seen  that  night  further  than 
two  miles  and  a  half,  and  over  Uiis  distance  the 
steamer  with  ber  speed  had  passed  four  fifths 
of  a  mile,  and  The  Harvest  Queen  a  little  more 
than  one  half  of  a  mtie.  Bo  that  at  this  time, 
when  the  red  ii^t  was  seen,  the  veaeels  must 
have  been  about  a  mile  and  a  quarter  apart  At 
the  rate  they  were  movinr,  tbey  would  come  to- 
gettier  or  pass  each  other  in  fourminutes.  The 
nrst  officer  of  the  steamer  at  once  perceived  the 
ne<»Bsitj  of  an  immediate  change  m  her  course 
so  as  to  bring  her  on  a  parallel  line  with  the  ap- 
proaching sUp.  Toaccomplishtbis,  itvrasECC- 
esBBiy  to  port  the  helm  of  the  steamer,  which 
was  at  once  done.  The  order  to  do  tliis  was, 
under  the  circumstances,  the  proper  one  to  be 
ffiven.  The  slowing  of  the  speed  of  the  steamer 
y  reason  of  the  proxtmitr  of  the  other  veseel 


which  she  is  going,  it  Is  the  duty  of  lier  captain 
[Sift)  to  slaciKU  b«r  speed  and,  if  necessary,  to  re- 
Tene  her  engines  and  move  her  backwards. 
Such  is  tbe  express  language  of  Rule  21  adopted 
by  Ctwgress  for  tbe  prevention  of  collisions  on 
tba  water,  which  la  as  follows:  "Svery  steam 
vessel,  when  approaching  another  vessel,  so  as 
to  involve  rlsK  of  collision,  shall  slacken  her 
speed  or,  if  necessary,  stop  and  reverse ;  and 
eveiy  steam  vessel  shall,  when  iu  a  fog,  go  at 
a  moderate  speed."    R.  S.,  sec.  4288. 

Had  there  been  no  other  change  Id  tbe  course 
of  Tbe  Harvest  Queen,  the  new  alrection  taken 
by  the  steamer  would  have  carried  her  past  that 
ressel  without  collision.  But  about  a  minute 
afterwards,  or  forty  minutes  past  two,  the  red 
light  of  Tbe  Harvest  Queen  changed  agiun  to 
eieen.  The  steamer  had  then  yielded  to  ber 
helm,  and  gone  off  a  point  to  the  starboard  and 
was  swinging  further  in  that  direction.  Tbe 
first  olBcer,  seeing  tbe  re-appearance  of  the 
green  Hgbt;  at  once  gave  an  order  to  stop  the 
engine  and,  as  soon  as  It  could  be  done,  to  back 
tbe  steamer  at  full  speed.  Thisorderwo-sobeyed. 
and  the  engine  was  put  In  a  reverse  motion  at 
about  forty-one  minutes  past  two. 

The  captain  was  then  called  and  Immediately 
came  on  deck.  Looking  ahead  he  saw  a  green 
«8 


light  not  far  away,  about  two  ptdnts  off  Hm 
starboard  bow;  then  green  and  red  ligbla  ath 
peared  together  and  Uien  the  red  alone.  He 
noticed  also  that  the  helm  was  to  the  port  side 
and  that  the  engine  was  under  reveracd  action. 
Thereupon  he'  gave  the  order  from  the  deck, 
"  hard-s-Btarboaxd,"  which  was  obeyed.  He 
then  went  on  tbe  bridge. 

Had  tbe  steamer  been  then  going  BEtem,lhere 


she  would  liave  passed  on  the  left  side  of  Tbe 
Harvest  Queen,  showing  red  light  lo  red  light, 
tbe  two  vessels  in  that  event  moving  on  parallei 
lines.  The  effect  of  a  starboard  helm,  when  a 
vessel  is  going  dBtem,  is  directly  the  opposite  of 
that  produced  when  she  is  going  ahead.  But 
at  the  time  the  order  was  given,  the  forward 
motion  of  the  steamer  had  not  been  entirely 
overcome  end  she  was  still  moving  ahead 
slowly.  It  appears,  however,  that  wbTlst  thus 
moving  with  the  reversed  action  of  herengice, 
tbe  steamer  did  not  yield  to  ber  helm  so  as  to 
materially  change  her  forward  direction.  Tbe  [&18) 
order  could  not,  therefore,  have  contributed  to 
the  collision.  But  were  It  otherwise,  we  can- 
not say  that  the  captain  could  be  Justly  blamed. 
In  co^dering  his  action,  the  question  is  not 
whether  the  order  given  was  the  best  when 
viewed  in  the  light  of  subsequent  events  ;  but 
whether,  under  the  clrcumstuiceB  in  which  he 
was  placed.  It  was  that  of  a  prudent  and  skill- 
ful commander.  The  nearness  of  the  approach- 


ing ship  and  the  frequent  change  *>er  lights, 
whilst  calling  for  prompt  action  on  his  part, 
were  well  calculated  to  embarrass  and  confuse 


Delay  in  actlngwaa  full  of  danger;  there 
was  no  lime  for  deliherBtion  and  consultation 
with  others;  and  seeingthe  reversed  movement 
of  the  engine  he  would  naturally  conclude  that 
the  steamer  had  yielded  or  would  soon  yield  to  it 
and  pass  the  approaching  ship  In  safetr. 

Soon  after  he  reached  the  bridge.  The  Har- 
vest Queen  appeared  throu^  Uie  darknees 
under  full  sail  (utd  bora  down  directly  on  the 
steamer.  Before  anything  could  be  done,  ber 
Jib-boom  ran  over  the  turtu  back  of  the  steamer, 
and  was  broken  lu  two,  one  pMt  falling  into  tbe 
water.  Tbe  engines  of  the  steamer  were  then 
backing  at  full  speed,  and  if  she  was  not  in  fact 
going  astern,  she  was,  according  to  the  flndlnr 
of  tbe  circuit  court,  "not  going  ahead  much,iT 
any."  She  continued  backing  after  the  collis- 
ion and,  when  tbe  vessels  separated.  The  Hai^ 
vest  Queen  passed  across  the  bow  of  The  Adri- 
atic from  port  lo  starboard.  Her  masts  were 
standing  and  her  sails  were  all  set.  The  flrat 
officer  of  the  steamer  balled  her.  but  received 
no  answer  from  anyone;  no  hail  came  from  her. 
She  gave  no  signsof  serious  injury,  yet  she  was 
in  some  way  injured  so  severely  that  soon  after- 
wards she  sank  with  all  on  board. 

Immediately  after  the  separation  of  the  ves- 
sels, the  capt^n  of  the  steamer  gave  orden  to 
clear  away  the  boats;  but  The  Harvest  Queen 
keeplne  in  sight,  the  orders  were  countermand- 
ed, and  Tbe  Adriatic  steamed  slowly  towards 
heruntQshebecamelast  to  view.  It  was  about 
that  time  that  cries  for  help  were  heard  in  tbe 
water,  In  the  direction  where  the  ship  was  last 
seen.  The  engines  were  stopped  and  an  order 
to  lower  the  boats  was  Immediately  given.  Two 
boats  under  command  of  oOlcere  of  tbe  steamer  [BIT] 


ib.GoogIc 


lau. 


ROTB  T.  EHMAD. 
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put  oat  Id  Much  of  the  parties  from  whom  the 
cries  were  beud.  Tliey  were  roved  in  the  di- 
recUaa  whence  the  cries  came;  hut  After  re- 
muiniDg  out  for  hnlf  an  hour  to  bd  hour  thej 
were  r«»med  bj  a  si^ol  from  the  il«tuner. 
XutlilDK  was  ever  afterwards  heard  of  any  of 
the  ship^s  crew,  and  oulj  a  few  fragments  of 
the  vessel  were  ever  found.  The  vessel  and 
cargo  were  a  total  loss. 

The  present  libel  wsa  filed  to  recover  Iheir 
value  in  damaeea,  alleged  to  be  (225,000.  The 
libelants  charge  that  the  collision  waa  caused  bj 
the  negligence  and  improper  conduct  of  those 


2.  In  Tunning  at  too  f^reat  a  speed. 

8.  In  not  keeping  out  of  the  way  of  The  Har- 
vest Queen;  and, 

1.  In  not  stopping  and  backing  in  time  to 
avoid  the  colllsinn. 

From  the  narrative  we  have  given,  of  the 
facts  of  the  case,  which  ia  but  a  summary  of 
the  findings  of  the  circuit  court,  stating  the 
facts  with  much  greater  detail  and  particulari- 
ty, it  is  evident  that  these  ollegatioos  are  not 
sustained  In  an;  essential  particutaT. 

Whilst  the  vessels  were  over  two  miles  apart, 
the  green  light  on  The  Harvest  Queen  was  dis- 
UDCIly  seen.  A  dmnar  light  on  The  Adriatic 
coula  easily  have  been  seen  and.  If  the  look- 
outs were  attending  to  their  duty,  probably 
was  seen  from  the  snip.  Those  lights  bein);  vis- 
ible, it  was  only  necessary  for  the  vessels  to 
keep  in  their  course,  and  collision  would  have 
been  impossible.  The  subsequent  changea 
made  by  the  steamer  were  caused  by  previous 
changes  on  the  course  of  the  ship,  as  Indicated 
by  the  showing  of  her  l^ts.  Whilst  it  was  the 
duty  of  the  steamer  to  keep  out  of  the  way  of 
the  ship,  being  more  under  control,  it  was  no 
less  the  duty  of  the  ship  to  avoid  anything 
tending  to  mislead  and  embarrass  the  steamer 
In  the  performance  of  this  duty.  That  she  did 
thus  mislead  and  embarrvas  the  steamer  Is  plain 
from  the  statement  already  made.  To  one  at  a 
distance,  her  changing  lights  were  confusii^, 
indicating  either  doubt  on  the  part  of  her  offi- 
cers as  to  the  course  to  be  taken  or,  what  is 
more  likely  to  have  l>een  the  case,  the  absence 
[SI 8]  of  a  good  and  sufficient  lookout  on  board  of 
the  amp  to  report  the  sight  and  approach  of  the 

The  continoed  appearance  of  the  green  light 
for  the  flrat  four  mluutea  after  it  was  seen,  an- 
«w«n  the  suggestion  that  the  change  of  lights  <m 
"Hm  Bwe^Queen  was  the  result  of  the  stving- 
Ing  of  the  veaad  from  the  wind  and  sea,  and 
not  from  an  alter»tlon  loher  coorse. 

The  general  rule  as  to  the  conduct  of  a  ship 
under  arcumstanees  like  those  preaenled  in  this 
case  is  much  stronger  against  the  course  The 
Harveat  Queen  pursued  than  we  have  stated. 
That  rule  is  for  a  sailing  veasel  meeting  a  steam- 
er to  keep  her  coarse  while  the  steamer  toltes 
the  necessary  measures  to  avoid  collision.  In 
OrodMt  *.  The  Itaae  JV<wft>fi  this  court  said, 
that  "  Though  the  role  should  not  be  ob- 
served when  circuDUtances  are  such  that  It  is 
ai^Mient  ita  observanee  must  occasion  a  coUis- 
(on,  whDe  a  departure  from  it  will  prevent  one. 
vet  it  most  be  a  strong  case  which  puts  the  mU- 
Ing  vcsmI  in  the  wrcmg  for  obeying  the  rule;" 
See  17  0na. 


18  How.,  SeS  [50  n.  B..  XV.,  408];  and  in 
8leam*liip  Co.  v.  RumhaU.  that  "Under  the  lule 
that  a  steamer  must  keep  out  of  (he  way,  she 
must  of  necessity  determme  for  heiaejf  and  up- 
on her  own  responsibility,  independently  of  the 
sailing  vessel,  whether  it  is  safer  to  go  to  the 
^ght  or  left  or  to  stop ;  and  in  order  that  she 
may  not  be  deprived  of  the  means  of  determln- 
ing  the  matter  wisely,  and  that  she  mny  not  tc 
defeated  or  baffied  in  the  attempt  to  perfonn  her 


the  sailing  vessel  stiall  keep  her  course,  and  al- 
low the  steamer  to  pu»  either  on  the  right  or 
left,  or  to  adopt  sucfi  measures  of  precaution  at 
she  may  deem  best  suited  to  enable  her  to  per- 
form her  duty  and  f  ulfll  Lhe  requirement  of  the 
law  to  keep  out  of  the  way."  21  Bow.,  3E4 
[63  U.  B.,  XVI:,  148], 

Here,  so  far  from  observing  this  rule,  Ibe 
ship,  by  her  frequent  changes,  emharrafsed  the 
actbn  [>f  the  steamer,  and  prevented  her  frrm 
continuing  in  a  course  which  would  have 
avoided  the  disastrous  result.  If  the  ship  had 
kept  on  the  course  she  was  sailing  when  first 
aeen.or  had  adhered  to  the  flrat  new  course  aft- 
erwards taken,  no  collision  would  have  hap- 


James  H.  MoEemier,  Ork,  Bop.  Oonrt,  U.  8. 

MADELAINB  HOTH.  Ftff.  in  Brr.,  ^ 

PREDERICA  EHHAN  ki  au 

(Bee  8.  C,  IT  Otto.  SI*.) 

JuriidicUen  over  Uate  judgment 

This  oomtlias  no  Jmiadletton  to  re  view  a  daoWon 
ol  ■  stale  court,  that  a  decree  of  a  f  otelcn  oourtan- 
nuUluamarrliwela  vaUdaod  tliat  thepIaintlS  m 
error  n,  oonaequantly,  not  autitled  to  dower, 

[No.   1801.1 
Submitted  Mar.  6,  JS8S.  Steidtd  Jfiir.  16, 1863. 

IN  ERROR  to  the  Bnpreme  Court  of  theSlate 
of  lUlnoIs. 

On  motion  to  dismiss  fot'  wont  of  Jorisdlction. 
The  case  Is  sufficiently  stated  by  the  court. 
MiMtn.  JoUas  Koaenthal    and    A.   H. 
Pcnca,  for  defendants  in  error,  in  support  of 
motion. 
Mr.  C.  : 


The  only  qiieBti<m  in  this  case,  eootrovened 
jelow,  was  whether  Hadelaine  Roth,  the  plaint- 
iff in  error,  waa  the  widow  of  Jcdin  George 
Roth,  deceased,  and  that  denended  entirely  on 
the  validity  of  the  decree  of  the  Rmral  Ibtit- 
monlal  Court  of  Elwangen,  in  the  Kingdom  of 
Wurtemhurg,  annulling  the  marriage  of  the 
partiea.  The  Supreme  Court  of  Illhxds  decided 
in  favor  of  the  validity  of  the  Wurtemhurg  de- 
cree and,  consequently,   that  tba  plalnm  la 


SupRXMB  Court  or  the  Vhitsd  States. 


«Tror  wu  not  the  widow  of  the  decodent  nnd 
not  entitled  to  dower  in  hU  estate  or  to  inher- 
itance under  the  Ikws  of  Illinois.  This  presents 
no  question  of  which  we  can  take  cognizance 
under  section  709  of  the  Revised  Sratutea.  No 
right,  title,  privilege  oi  immunity  which  could 
be  claimed  under  the  authority  of  the  United 
States  was  in  7ol  ved,and  the  validity  of  do  treaty 
or  statute  of  or  any  authority  exercised  under 
the  United  Staleswaa  drawn  in  question.  Nei- 
ther was  there  anv  statute  or  authority  of  the 
State  relied  on,  wnich  was  in  conflict  with  the 
Constitution,  treaties  or  laws  of  tlie  United 
States. 

TliemoHon  A>  ditmiufor  viant  tfjuritdietion 
ii'Tranled, 
Troe  oopy.   Tert :  __ 

James  H.  McKeano)',  Qerk,  Sup.  Court,  D.  8. 


MARTIN  BASKET,  Appl.. 


(8ee  B.  C.  IT  OCIO,  OOC-SIB.} 
Xeeettary   partiet    to   appeal— doDAtio    mortis 
causa — ^xeeuUd  traiufir — eartificaU  ofdepotit 
— rutrUted  indoT*»rmnt. 

I.  Parties  to  an  actlOD  who  bsve  no  Ileal  Intereet, 
ulUier  In  maintaining  or  rerenlnc  the  decroe.  are 
not  neoevarr  iiartlee  to  the  appeM  tkeietnm. 

i.  Adanauo  mortb  coiua  mustbecxnnpletedr  eie- 
«uted.  preclael;  ■■  required  In  the  oase  of  ^iita  in- 
Ur  EiKM,  subject  to  be  devested  br  the  happening 
of  aav  at  the  conditions  subsequent:  that  la,  upon 
•cMia!  revooatton  br  the  donor,  or  br  the  donor's 
aurvtiinB  the  apprehended  peril,  or  outUvlDg  tho 
donee,  or  br  (he  oocurrenoo  of  a  deOolencvof  aaseta 
neuenarr  to  par  the  debts  of  the  deceased  donor. 

8.  If  the  «tn  does  not  takeeffect  as  an  ezeeuted 
and  oomplete  transfer  to  the  dooee  of  possessian 
and  title,  either  leva!  or  equitable,  during  the  life 
of  the  donor.  It  Is  a  testamentary  dtaposltton,  good 
only  If  made  and  proved  as  a  will. 

t.  A  oertlBoate  of  deposit  is  a  sutaalsUni  chose  In 
action  and  repreeents  the  4und  It  dtaeilbeai  as  In 
eaeea  of  notes,  bonds  and  other  securities,  so  that  a 
'Mivery  of  It,  as  a  gift,  oonstltutes  an  equHable  as- 
iraent  of  the  money  for  whiob  It  oaUs. 
A  delli'err  of  a  cnilBoals  of  deposit  to  the  In- 
ded  donee  with  aa  Indonement  thereon  which 
its  and  reetiains  the  authorltr  of  tbc  donee  la 
ooUectlon  <jf  the  money,  so  sa  to  forbid  Its  pay- 
at  until  the  donorit  deain,  is  not  valid  as  a  itono- 

"""^        [No.  170.] 


t: 


Argutd  I'cb.l,  S,  1883.  Decided  Mar,  16,  1883. 

APPEAL  from  the  Circuit  Court  of  theDniled 
Sutes  for  the  District  of  Indiana. 
On  motion  to  dismiss,  for  want  of  neceesary 

•    The  history  and  facte  of  Uiecaseappewin  the 
opinion  of  the  court 

the  opinion  of  thiscourt  on  a  petition  for 


CharUt  Denbff,  for  appellant: 

How  the  I^t  sjckness  bos  been  treated  by 
the  courts  as  affecting  the  validity  of  a  gilt,  U 
shown  by  tlie  following  citations: 

atilhr  V.  MitUr,  8  P.  Wms.  356;  Walter  v. 
M)dge,  2  Swanst.,  100;  Nieheia*  v.  Adami.  H 
Whart..  17;  OTym«T.flon<,«N.T.,  17;  Gost 
T.  Simpton,  4  Cold.,  288. 

That  Cbaney  Intended,  by  the  Indonement 
and  delivery  of  the  certificate,  tliai  his  nephew 
should  receive  the  money  eridenceil  by  it,  is 
too  plain  to  Justify  argument.  The  inquiry 
then  is,  whether  the  words  used  by  him  are  Eo 
be  construed  by  some  rigorous  rule  of  law  so 
as  to  defeat  his  inMntion.    It  hath  this  extent; 

When  the  Intent  of  the  donor  Is  proved  un- 
der bis  own  hand,  as  In  this  case,  the  courts  ha  vq 
presumed  delivery  in  support  of  tho  gift  on 
sllriit  evidence. 

Jirinkerhoff  v.  Lawrenee,  2  Saadf.  Ch.,  406; 
Oronerv.  Orvwr,  24  Pick,,  361;  CluiMev.  l!ed- 
dins.  18  Gray,  413;  Semoni  v.  JfiMetj/.i  Gush., 
93;  Story,  Eq.  Jur.,  sec,  607;  see,  also,  Camp'i 
Appeal,  36  Conn..  88;  Terpen  v.  TAompton,  2 
Met.  (Ky.),  420;  Wirine  v,  Ednumdt,  11  Md., 
424;  Pierce  v.  Bank,  139  Mass.,  430;  Hitt  v.  Blt- 
wnmm,  68  Me.,  364:  TiUinghaH  r.  Wheaton,  8 
R.J.,S86;  Gr>m«v.  flon«,4»N.  Y.,  17. 

The  unwillingness  of  the  early  decisions  to 
sustain  gifts  cauta  mortit  of  choaea  In  actloD. 
arose  from  the  fact  that  no  legal  transfer  could 
bemade  of  them  at  nil,  because  ther  only  rep- 
resented rights,  but  were  not,  of  uiemselves, 
intrinsically  valuable.  Since  the  euuilable  doc- 
trine has  prevailed  that  they  can  be  aasigned 
by  delivery,  they  are  placed  witb  all  other  chat- 
tels as  subject  to  gift. 

The  certttlcate  of  deposit  was,  In  all  respects, 
the  negotiable  promissory  note  of  tbe  Bank. 

Bank  V.  mngd,  CI  Ind.,  398;  MillerT.  Atu- 
ten,  IB  How.,  218. 


-.  .. It  be  made  with  a  view  to  the  donor^ 

death.    Duffleld*.  BveaJI«In.*Btu.,£«];Cba^lp- 
__.   ,      .   -,1^^  UliGrrnwe  v.  Hone, 


,.,God^f-> 


On  wdl  MtUed  decUoiu,  iti  deOnrj.  with 
«T  vlthoat  an  Indonetnent,  will  confer  &  good 
tlU& 

Jfam.  Am  tgUbmrt  and  Jh.  E.  IfU- 

^•rt,  for  u>p«llee: 

DellveiT  u  eMentUl  to  a  ^t,  and  whetlier  It 
be  ftUortiM*  or  mum  tn«rfu,  there  murt  be  an 
ACtiuI  banding  OTer.with  the  intent  b 
the  right  of  propertj'  and  poweMlon. 

JoAjuon  y,  Stment,  22  La.  Ann.,  144;  Hanmm 
T.  MOieU,  5S  Me.,  184;  raridoa  v.  Zooq^,  64 
Me.,  44S:  Bdgerlon  t.  EigtrtoTi,  S  C.  E.  Green, 
419;  DHU  r.  £b»njan.  2  C.  E.  Qreen.,  407; 
Butehian  t.  Hugkart,^  Ind.,  448;  i'Mto-  t. 
OaiUeu,  37  Tex.,  85S;  (Turry  v.  Ov/rv,  80  Oa., 
887:  OirtiuU  v.  Tom,  80  Ga.,  71;  I  L.  Cas. 
in  £q.,  1388,  4th  Am.  ed. 

Anin;  "A  gift,  mortit  eauta,  la  i 
-witlSn  thia  rule  as  if  It  were  abwlule.  There 
mnat  he  a  prewnt  delivery  passing  tbe  right  of 
propertT  and  poaseaalon." 

Iront  T.  BmMpUee.  9  B.  &  Aid.,  561;  1  L. 
Cai.  hi  Eq.,  1244,  4th  Am.  ed. 

Again;  "Though  subject  to  defeasance  bj  the 
donors'  restoration  from  danger,  and  in  other 
waTi,  the  property  must  pass  at  the  time:  and 
not  be  intended  to  pass  at  the  giver's  death." 

Duneaa  v.  Duntant,  S  Litt,  13,  \Z;Waldm 
T.  Diion.  B  Mon.,  170,  171;  1  L.  Cas.  hi  Eq.. 
1243.  4th  Am.  ed. 

These  authorities  simpler  eatabllah  the  princi- 
ple that  a  donatio  eauta  mortit  Is  an  executed 
gift  inter  ritot,  upon  an  impUed  condition  sub- 
«equent  And  this  proposition  la  well  sustained 
in  the  States  generally  and  partlcularlT  in  the 
State  of  Tenneasee.wnere  the  gift  Is  alleged  to 
have  taken  place. 

Sie/ielat  T..4ifaniJ,S  Whart.,  17;  Cluuer.IUd' 
ding,  18  Grar,  422;  Paritli  y.  Stone,  14  I^ck., 
SOS;  XifOMy.  Smith,  10  Law  T.  (N.  S.),  B20; 
S.  C.,  10  L.  T.  (N.  8.),  WO. 

A  donatio  eauia  morUt  must  pass  such  a  title 
to  llw  donee.  In  the  Ufetlme  of  the  donor,  as 
will  prevent  an j  title  from  passing  to  the  exec- 
utor or  administrator  of  the  donor.  In  other 
words,  that  which  is  in  legal  effect  a  legacy  can- 
not take  effect  as  a  gift  eauta  mortit. 

in  tbe  case  at  bar,  tbe  Indorsement  rebuts  the 
Inference  of  a  present  gift  by  postponing  the 
payment  until  the  deaUi  of  the  donor.  The 
truisfer  cannot  operate  as  a  present  gift  of  the 
monej  and  cannot  operate  to  transfer  tbe  title 
to  the  money  at  all,  except  it  be  executed  and 
probated  as  a  wllL    The  language  Is  a  good 


I  conditional  wiU  ud  1*,  tberefore,  not  a  good 
donatio  eava  mortit  of  tbe  money  evidoiced 
bylhecertmcate.    1  Redf.  Wills,  170-179,  note. 

Jfr.  Jutliet  Matthaw  delivered  the  opin- 
ion al  tbe  court: 

This  Is  a  bill  in  equity,  filed  by  the  appellee, 
a  citizen  of  Tennessee,  to  which,  besides  the 
appellant,  a  citizen  of  Kentucky,  The  Evana- 
ville  National  Bank  of  EvansviUe,  Indiana, 
Samuel  Bayard,  its  president,  and  Henry  IWs, 
Its  cashier,  and  James  W.  Shackelford  and  Rob- 
ert D.  Richardson,  attorneys  for  Basket,  dtl- 
zens  of  Indiana,  wen  made  parties  defendant 
The  aingle  questioD  in  the  case  was,  wbethar  a 
certain  fund,  rqiresented  by  a  certlflcale  of  do-  Wm 
podt,  Issued  bv  the  bank  to  Cbaney  Jn  bis  life- 
time, belonsed  to  Basket,  who  claimed  it  as  a 
^t  from  Cbaney,  having  posseasion  of  tbe  cer- 
uflcate,  or  to  the  appellee,  as  Chaney's  admln> 
latnior.  Basket  asMTted  his  title,  not  only  by 
answer  but  by  a  cross-lidll.  Tbe  final  decree 
ordered  tbe  certificate  of  deposit  to  be  surren- 
dered to  tbe  complainant,  and  that  the  bank 
pay  to  the  complainant,  as  Its  bolder,  the 
amount  due  thereon.  The  money  was  then  tend- 
ered by  tbe  bank,  in  open  court,  and  the  cer- 
tificate was  depoailed  with  tbe  clerk.  It  was, 
thereupon,  ordered.  Basket  having  prayed  an 
appeal,  that  until  tbe  expiration  of  the  time  al- 
lowed for  filing  a  bond  aa  appeal,  tbe  hank 
should  hold  the  money  as  a  depoeit,  at  four  pec 
cent  interest;  but  If  a  bond  be  given,  that  the 
aame  be  paid  to  tbe  clerk,  and  by  hlio  loaned 
to  the  bank  on  the  same  terma.  Basket  failed 
to  give  the  bond  required  for  a  mpertedoai,  but 
afterwards  praved  another  q)peal,  which  ha 
perfected  bf  gmog  bond  for  coats  alone.  To 
this  appeal.  Basket  and  the  appellee  are  the  par- 
ties remecttvely,  the  co-deteridants  not  having 
appealed,  or  been  cited  after  severance.  And, 
on  the  Round  that  the?  are  necessary  partiea, 
tbe  appdlee  has  moved  to  dismiss  the  appeal. 

It  u  raparent,  however,  that  the  scde  contro- 
versy is  between  the  present  partiea  to  tbe  ap- 
peal. By  the  delivery  of  the  certificate  of  de- 
posit to  the  clerk,  tbe  attomers  of  Basket  are 


exonerated  from  all  responsibility;  and  the  pay- 
.  ... .._  ....  ..-_.-  .-  ...-  ^p^, 

.. 1  omcera:  ir ' 

appeal,  i  . 

of  tbe  decree  not  having  been  superseded,  t 


ment  of  the  money  1^  tbe  bank^  to  tfai 
lee,  equallv  relieves  it  and  its  otDcera;  1 
being  parties  to  the  a] 


A  vague  Impiesslon  that  death  mar  oconr  t*  not 
•ulBcteat.  AsoldterabouttololDlilBTeBiiDentoan- 
not  make  a  gift  Mass  mortft  to  take  eSeot  In  eveat 
of  hb  death  durliur  the  war.  SntlUi  v.  Docmt,  K 
Ind., ISl ;  S.  C lOXm.  Rep.  118 ;  Dexbehner  v. Oau- 
tler,  M  How.  Vi^Tt;  8.  C.,  ft  Hob.,  at  -,  Irtah  v.  Nut- 
tlnk|<f  fiart>.,ini;  Qourler  v.  Llnseal)l«>ar,  Bl  Vm. 

toe  vfsoeraTH  V.  a.,  m. 

.__  tojlTo  mailo  by 

ntot  ooDstdenuc 


■Keat,4tfL , 

KKoben  r.  Pease,  T  Cuah., «»:  HanbaU  v.  Barvv,  M 
AUeo,  <t:  Wobeoer  v.  DaK  S  Pa.  St.,  M:  Boraft- 
eaan  v.  BKHinaer.U  He.,  «•;  ».  C.,83Ain.Dec,(Bl; 
Dmir  r.  Smith,  1 F,  Wms.,  M- 
See  17  Otto  U.  3..  Boon  27. 
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vened.  It  would  otij  be  bo  u  between  the  par- 
ties to  tbe  appeoL  So  that  the  omitted  parties 
bare  no  le^  interest,  eilber  in  maintaining 
or  reversing  the  decree  and,  consequently,  are 
not  necessaiT  partlea  to  the  appeal  Bimimn 
r.  OreOa,,  20  WaU,  153 £87  U.  S.,  ZXn.,^]; 
Opoi  T.  U.  S.,  9  Pet,  183;  Fbrgag  t.  Omrad,  6 
How:,  308;  Otrmain  t.  Jfiuon,  13  Wall.,  361 
[79  Tf.  S.,  XX,  BB3].  The  motion  to  dMnuw 
Vu  appeal  it,  aoconUngly,  overruled. 
The  fund,  in  respect  to  which  the  contro- 


Eransvnie,  Ind.,  Sept.  B,  1876. 
H.  H.  Chsney  has  deposited  in  this  bsnk 
twentT.three  thousand  Ave  hundred  and  four- 
teen /A  dollars,  parable  in  conent  funds,  to 
the  oraer  of  himself,  on  suirender  of  this  cer- 
tiQcale  properljr  endorsed,  with  interest  at  the 
rate  of  e  per  cent  pet  annum,  if  'left  tor  sis 
mottlhs. 
|28,5U.70.  HemrHeiB,  Guftiw." 

Chsney,  being  in  possession  of  this  certificate 
at  his  home  in  Qke  county  of  Bunmer,  State  of 
Tennessee,  during  his  lost  ilcknesa  and  In  ap- 
prehension of  de^,  wrote  on  the  back  thereof 
the  following  Indorsement: 


■eema  to  be  nncartain.    I  nisy  Uve  through  this 
spell.    Then  I  will  attend  to  It  mvself . 

H.  VL  Chsnej." 

Cbaney  then  delivered  the  certiflcate  to  Bas- 
ket, and  died,  without  recovering  from  that 
■icfcaeat,  in  Januur,  187S. 

It  Is  ddmed  on  behalf  of  the  ^ipellant  that 
this  constitutes  a  valid  donatio  morUt  eaiua, 
whkdt  entitles  him  to  the  fund;  and  whether  it 


to  gifts  of  this  character  ts  fully  recognised  by 
(he  Supreme  Court  of  Tenneaiee  as  fwrt  of  the 
law  of  that  Stale.  Kdiardson  v.  Adanu,  10 
Terg.,  278;  Sijra  t.  Walker,  8  Humph.,  SOB; 
OoM  V.  Stflipum,  4  Cold.,  2S8. 

In  the  case  la^t  mentioned,  that  court  had 
occasloD  to  consider  the  nature  of  such  a  dis- 
position of  pronerty  and  the  several  elements 
that  enter  into  its  proper  definition. 

Among  other  things.  It  said: 

"A  question  seems  to  have  arisen,  at  an 
early  day,  over  which  there  was  much  contest, 
u  to  the  real  nature  of  gifts  eauia  mortU. .  Were 
they  gifts  inter  cttxw,  to  take  effect  before  the 
dewi  of  the  donor  r  or  were  they  In  the  nature 
I]  of  a  legacy,  taking  eflFect  only  at  the  death  of 
the  donorf  At  the  termination  of  this  contest. 
It  seem*  to  have  been  settled,  that  a  gift  eouw 
mortit  is  ambulatory  and  Incomplete  during  the 
donor's  life  and  Is,  therefore,  revocable  by  him 
and  subject  to  bis  debts,  upon  a  deficiency  of 
usets;  not  because  the  gift  is  testamentary  or 
In  the  nature  of  a  lM:acy,  but  because  such  is 
the  condition  annexed  to  it  and  because  it  would 
otherwise  be  fraudulent  sd  to  creditors:  for  no 
man  mav  give  his  property  who  Is  unable  to 
pay  his  debts;  and  all  now  agree  that  It  has  no 
other  property  in  common  with  a  legacy.  Tlie 
property  roost  pass  at  the  time  and  not  be  in- 
tended to  pass  at  the  giver's  death;  yet,  the 
party  mak&ig  the  gift,  does  not  part  with  ihc 
whole  interest,  nve  only  in  a  certaia  event; 


and,  until  the  event  occurs  which  Is  to  devest 
him,  the  title  remains  in  the  donor.  Hie  done» 
is  vested  with  an  inchoate  title,  and  the  inter- 
mediate ownership  is  in  him;  but  his  title  Is  de- 
feasable  until  the  hu>pening  of  the  event  nec- 
esssiy  to  render  it  absolute.  It  differs  from  & 
legacy  In  this,  that  it  does  not  require  probsle, 
does  not  pBEs  to  the  executor  or  admlnistraior, 
but  is  taken  against,  not  from  him.  Upon  iba 
happening  of  the  event  upon  which  the  gift  Is 
dependent,  the  title  of  the  donee  becomef ,  by 
relation,  complete  and  absolute  from  the  timo 
of  the  delivery,  ond  Ihat  without  any  content 
or  other  act  on  the  port  of  the  r ' 


it  la  said:  "All  the  authorities  agree  thai  de- 
livery Is  essential  to  the  validity  of  the  gift;  and 
that,  It  Is  said,  is  a  wise  principle  of  our  laws, 
because  deliveiy  strengtnena  the  evidence  of 
the  gift;  and  is  certainly  a  very  powerful  fact 
for  the  prevention  of  frauds  and  perjury." 

In  the  first  of  these  extracts  there  Is  an  Inac- 
curacy of  expression,  which  seems  to  have  in- 
troduced some  confusion,  if  not  an  apparent 
contradiction,  when,  sfter  having  stated  ibat 
"The  property  must  pass  at  the  time  and  net  be 
intended  to  pass  at  the  giver's  death,"  It  is  tdd- 
ed,  that  "  until  the  event  occnn  which  is  to  de- 
vest him,  the  title  remains  In  the  donor."  But 
a  view  of  the  entire  passage  leaves  no  room  to 
doubt  its  meaning;  that  a  donatio  marUt  cavn 
must  be  comptetely  executed,  precisely  as  re- 
quired in  the  case  of  gifts  inter  titoe,  subject 
to  be  devested  by  the  tumpeniug  of  any  of  Ibe 
conditions  subsequent;  ^tls,  upon.actuslreT-  [610] 
ocation  by  the  donor,  or  by  tlie  donor's  surviv- 
ing the  apprehended  peni,  or  outliving  the 
dcmee,  or  by  the  occurrence  of  a  deficiency  of 


cations  that  distinguish  gifts  morUt  e.         

inior  n'sM.  On  the  other  huid.  If  the  gift  dees 
not  take  effect  as  an  executed  and  comidet* 
transfer  to  the  donee  of  posscsslMi  and  title. 


think,  to  bo 
correctly  deduced  from  the  Judgments  of  the 
highest  courts  In  England  ana  In  this  country; 
altnough  as  might  well  have  been  expected, 
since  the  earlv  Introduction  of  the  doctrine  Into 
law  from  the  Roman  dvil  law,  it 


has  developed,  by  new  and  successive  applies 
tions,  not  without  fluctuating  and  Inconsisltnt 
decisions. 

"As  to  the  character  of  the  thing  bIvcu," 
says  Ohi^  JuiH'ce  Shaw,  In  CI<aMa  v.  addijtg, 
IS  Qrav,  418-430,  "The  law  has  undergtie 
some  changes.  Originally  It  was  limited,  with 
some  exactness,  to  chattels,  to  some  object  tf 
value  deliverable  by  the  hand;  then  extended 


tranrfeiable  solely  by  delivery,  i 

,^ ,  lottery  tickets,  notes    psysue  ( 

bearer  or  to  order,  and  Indorsed  In  uank;  sub- 


bank  B 


sequently  it  has  been  extended  to  bonds  and 
other  choees  In  action.  In  writing  or  represent- 
ed by  a  certificate,  when  the  entire  equitable  in- 
terest is  assigned;  and  in  the  voy  ulest  cares 
on  the  subject  in  this  Commonwealth,  It  bss 
been  held  that  a  note  not  negotiable,  or  If  lc- 
gotisble,  not  actually  Indorsed,  but  dellveied, 
W  V.  B. 


ib.Google 


ten 

fiiMinr,  with  a  right  to  use  the  name  of  the  nd- 
miqbuvtor  of  Uiepromiaee.to  collect  it  for  the 
donee's  ovd  use,  citiog  &Mton«  v.  Motttey.  4 
Cush.,  87:  Bata  v.  £«nu>(on,  T  Oi^,  888; 
I^n»I'.  Y.  Statu,  14  Pick.,  fcl 

In  the  cue  last  mentioned,  FariA  t.  StOM, 
the  same  dlstiDruIahed  Judge,  ipeaking  of  the 
cases  which  had  extended  the  doctrine  of  gifts 
mortU  cauta  to  include  choses  In  action,  de- 
livered ao  as  to  operate  onl^  aa  a  transfer  bj 
equitable  asdKnment  or  »  declaration  of  trust, 
SB^s  further,  that  "These  cases  all  go  on  the  DS- 
sumption  that  a  bond,  note  or  other  security 
16111  is  a  valid  subaisting  obligation  tor  the  urment 
of  a  sum  of  money,  and  the  gift  is,  in  eSect,  a 

gft  of  the  mciDey  by  a  gift  and  deltve^  of  the 
strument  that  shows  its  ezjslence  and  affords 
tho  means  of  reducing  it  to  possession."  He 
had,  In  a  previous  part  of  the  same  opinion, 
•tated  that  "The  necesaityot  on  actual  delivery 
b.'J  been  imlfoimly  iDsUted  upon  in  the  appli- 
cation of  the  rules  of  the  English  law  to  this 
q)ecle8  0f|rfft."    P.  804. 

In  Campt  Appeal,  SG  Conn. ,  68,  the  Supreme 
Court  of  Errors  of  Connecticut  held  that  a  de- 
llveiy  to  a  d<aiee  of  a  savings  bank  book,  con- 
taioing  entries  of  depoalts  to  the  credit  of  the 
donor,  with  the  intenUon  to  |dve  to  the  donee 
tbe  deposIUreprtaented  by  the  book.is  agood  de- 
livery to  conMitttte  a  complete  gift  of  such  de- 
posits, on  the  general  ground  that  a  delivery  of 
a  cboee  in  adoon  that  would  be  Buffident  to 
veat  an  equitable  title  in  a  purchaser  is  &  snfH- 
dent  deliven  to  constitute  a  valid  ^t  of  such 
choae  in  actitu,  without  a  transfer  of  the  legal 
title.  That  was  the  case  of  a  gift  iaier  tivot. 
But  'be  court  say,  referring  to  the  case  of 
Brmm  v.  Brofen,  iS.Cono.,  410,  aa  having  virt- 
ually determined  the  point;  "  It  is  true  that 
was  a  donation  cauta  mortit,  but  the  prludplc 
involved  Is  the  same  in  both  cases,  as  there  is 
no  difference  in  icapect  to  the  requidles  of  a 
delivery  between  the  two  classes  of  gifts." 
And  bo  JvtUee  WUde,  delivering  the  opinion 
of  the  court  In  Orovtr  v.  Orover.  S4  Pick,  261- 
S64,  expreaaly  declared  tiiat  "A  gift  of  a  chose 
In  action,  provided  no  claims  of  creditors  In- 
terfere to  affect  its  validly,  ought  to  atand  on 
tbe  aanie  footing  as  a  sale:  that  the  title  passed 
and  the  gift  became  perfected,  by  delivery  and 
acceptance;  that  there  was,  therefore,  "No 
goOtI  reason  why  propeitv  thus  acquired  should 
— X  be  protectea  as  fully  and  effectually  as 


dilterence  in  this  respect  between  gifts  irUer 
«'«M  and  morHi  eauta. 

In  respect  to  the  opinion  in  tilils  case,  It  is  to 
be  obsenedf^t  It  cites  with  approval  the  case 
of  HV^AC  V.  Vr^»,  1  Cow. ,  696,  In  which  i  t  was 
decided  tbal  the  promissory  note,  of  which  the 
donor  himself  was  maker,  might  be  the  subject 
Ol  tt  valid  gift  mortii  eauta,  though  the  concur- 
rence was  not  upon  that  point.  That  case, 
._..-  however,  has  never  been  followed.  It  ^as  ez- 
^''-'preasly^aapproved  and  disregarded  bytheSu- 
preme  Court  of  Errors  of  Coonectlcot  lo  Sm- 
mmdv.  Selliek,  10  Coui., 480,  Jiuli^'Walte  de- 
livering the  opinion  of  the  court;  had  been  ex- 
prMsly  questioned  and  disapproved  in  AritA 
V.  Sleiu.  14  Pick.,  IB8-206,  V  ^*<C  J^>tliet 
81»w,  and  was  distinctly  overruled  by  the 
Court  of  Appeals  of  New  Toik,  in  Harrii  t, 
gee  17  Orro. 


e08-«8 

Clark,  8  N.  T.,  98.  In  that  case  it  waa  aaU: 
"  Gifts,  however,  are  valid  wltlurat  cwisidaa- 
tlon  or  actual  value  paid  In  return.  But  there 
must  be  delivery  of  possession,  llie  contnct 
must  have  been  executed.  The  thing  given 
must  be  put  into  the  hands  of  the  donee,  or 
placed  within  his  power  by  delivery  of  the 
means  of  obtaining  It.  The  gift  of  the  maker's 
own  note  Is  the  delivery  of  a  promise  only,  and 
not  of  the  thlngpromlBed.anathegiftlhCTefore 
fails.  Without  deliveiT,  the  transaction  is  not 
valid  as  an  executed  gift;  and  without  condd- 
eratfon,  it  is  not  vallaas  a  contract  to  be  ace- 
cuted.  The  decision  in  Wright  i.  Wrighfwta 
founded  on  a  supposed  distinction  between  a 
gift  inter  vivo*  and  a  donatio  morlu  causa.  But 
there  appears  to  be  no  such  distinction.  A  de- 
livery of  posseaalon  is  Indispensable  in  either 

The  case  from  which  this  extract  Is  taken 
was  very  tboroughly  argued  by  Hr.  John  C. 
Bpencer  for  the  pbinlQf,  and  Hr.  Charles 
O  Conor  for  the  d^endan^  and  the  Jodnnent 
of  the  court  states  and  rerlewa  the  docbue  on 
the  subject  with  much  learning  and  abilitv.  It 
was  held  that  a  written  order  npon  a  third  po- 
son,  for  the  payment  of  money,  made  hj  the 
donor,  was  not  the  subject  of  a  valid  alt,  ei- 
ther inlor  tivo*  or  mcn^  aiuta;  and  tne  rule 
applicable  In  such  cases,  as  conceded  by  Hr, 
O'Conor,  was  stated  by  him  as  follows: 

"Dellverv  to  the  donee  of  such  an  Instru- 
ment as  will  enable  him,  bv  force  of  the  instru- 
ment Itself,  to  reduce  the  fund  Into  possession, 
win  suffice.  Is  tbe  idaintUTs  doctilne.  This 
might  safely  be  coaoeded.  It  might  even  be 
conceded  tlut  a  delivery  out  of  the  donor's  con- 
trol, of  an  Instrument,  without  which  A«  could 
not 'recover  the  fund  from  his  debtor  or  agent, 
would  also  suffice." 

The  same  view,  in  substsnoe,  was  taken  In 
decidlng£inn'«T.£(iyf,  L.  R.,  SEq,  lOe.which 
was  the  case  of  a  cbecii  on  a  banker,  given  by 
the  drawer  fflortf*  Musa,  who  died  before  It  was  ,_, 
poasible  to  present  it,  and  which  was  held  not  [618] 
tobe  valid.  ZordRomilly.U.  R.sald:  "When 
a  man  on  his  deathbed  mea  to  another  an  In- 
strument, such  as  a  bond^  or  promlsaory  note, 
or  an  1  O  U,  he  gives  a  moss  tn  action,  and  (he 
delivery  of  the  Instrtiment  confers  upon  the  do- 
nee all  the  rights  to  the  cAms  fn  atUon  arldng 
out  of  the  iniinunent.  That  Is  the  piiodple 
upon  which  .<lmt«  v.  Witt.  88  Beav,,  019,  was 
dedded,  where  the  donor  gave  the  donee  a  doc- 


his  disposal,  and  it  was  hdd  that  the  dc- 
ilvety  of  that  doctunent  conferred  upon  the  do- 
nee the  right  to  receive  the  money.  But  a 
cheque  la  nothingmore  than  an  order  toobtain  a 
certain  sum  of  monev.ond  It  makes  no  difference 
whether  the  moneyb  at  a  banker'a  or  anywhere 
else.  It  la  an  order  to  ddlver  the  mcmey,  ud 
If  the  order  is  not  acted  upon  in  die  lifetime  of 
the  person  who  gives  it,  ft  Is  woith  nothing. " 

Accordingly  tbe  VIce-Chancellor,  In  A  fv 
Btak'tStlaU.  L.  R.,  18  Eq.,  489,  refused  to  sus- 
tain as  vdid  the  gift  of  a  check  upon  a  banker, 
even  aUbonab  its  delivery  was  accompanied  by 
that  of  the  donor's  pass-book. 

The  same  rule,  as  to  an  tmpald  and  unaccept- 
ed check,  was  followed  in  Nat.  Bk.  v.  WHUami, 
18  IDcb.,  tea.    Tlie  piindple  la  that  a  dwck 
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auPBXllK  COUKT  OF  THB  USITZD  Sr^TBi 


uioa  A  bulk  account  li  not  of  ItaeU  an  equito- 
bh  Mrimment  of  the  fund,  Bank  t.  MSUara, '" 
WairTloa  [77  U.  8.,  Xli..  897],  but  if  1 
banker  accepU  the  idieck,  or  otherwlae  mUe 
htmaeUtoliatdlitjBSBtruBtecprioTlothedei  _ 
of  the  donor,  the  gift  U  complete  and  valid. 
Awnaqr  t.  ilrtiMftm,  L.  R.,  S  Eq.,  27B. 

Coutnir  decMons  have  been  made  in  respect 
to  donatlona  mortal  eauM  of  savings  bank  books, 
•ome  courts  hiddinc  that  the  book  itself  Is  adoc- 
oment  of  title,  the  aellver^  ;>f  which,  with  that 
Intent,  Is  ait  equitable  assignment  of  the  fund. 
Fien^v.  Sanic.  129  Mass.,  425;  ma  v.  Stnen. 


i  Bush,  228.  and  In  MeOonneU  v.  Mvrray,  Ir., 
Rep.,  8  Bq.,  MO. 

Hut  a  deUveiT  of  a  certificate  of  depodt,  such 
rg)4'ja8  that  described  in  the  recoidiuthtecase.migbt 
Gonstitatea  valid  dimaManufrtii«auJa,  does uot 
admit  of  doubt  It  was  so  decided  In  Amit  v. 
1f1Mr«uppa];in  Jfomv.  Moore,  L.  R.,18Eq., 
AlA-.avin  t  Kaye,  L.  R.,  0  Eq.,  198;  Wttterk 
V.  IM  mu,  Sft  N.  Y. ,  840.  A  certificate  of  de- 
posit is  a  subsisting  choae  in  action  and  lepre- 
aenla  tbe  fund  it  (Ascribes,  as  in  cases  of  note- 
bonds,  and  other  securities,  so  that  a  delivery 
It,  as  a  gift,  constitutes  an  equitable  assignment 
of  the  money  for  which  it  calls. 

Tbe  point,  which  is  made  clear  bj  this  review 
of  tbe  decisions  on  tbe  sub^t,  as  to  the  nature 
and  effect  of  a  deliverv  of  a  chose  in  action.  Is, 
as  we  thluk,  that  tbe  instnimeDt  or  document 
must  be  the  evidence  of  a  subeiatlQ^  obligation 
«nd  be  delivered  to  the  donee,  ho  aa  to  vest  him 
irlth  an  equitable  title  to  the  fund  it  represents, 
and  to  devest  tbe  donor  of  all  present  control  and 
dominion  over  it,  absolutelj  and  IrrevocaUy,  in 
case  of  a  ^t  ittttr  nnw,  but  upon  tbe  recog- 
nized conditions  subsequent,  Jn  case  of  a  gift 
nortCi  eouaa,-  and  that  a  delivery  which  does  not 
confer  upon  the  dmee  the  present  right  to  re- 
duce the  fund  into  poseeseion  bj  enforcing  the 
oUigatlon,  according  to  its  terms,  will  not  suf- 
fice. A  d^veiy,  in  terms,  which  confers  upon 
tbe  donee  power  to  control  the  fund  only  after 
the  death  of  the  donor,  when  by  the  instrument 
Itself  it  is  presently  payable,  is  teatameDturj  in 
charactar,  and  not  good  as  a  gift.  Further  il- 
lufttMlons  and  wp^Atlons  of  Uie  principle  mav 
be  found  In  the  foUowing  cases:  Bnedlr.  Sd- 
Mur.S«Be«v.,2ei;  Ju3dav.J)ot>ret,l09\m., 
M4;  fbrgtiAanm  v.  C^vt,  2  Colly.  Cb..  SSS; 
BatehT.  ^IWnaon,  HMe.,  824;Bunnv.  JVor/.- 
Aom,  7  Taunt.,  224;  CMnnan  v.  Parker.  lU 
Mass.,  80;  Wiitg  v.  JCmhant,  S7  Me.,  S8A; 
XeWaUtv.  Fan  Vaeter,  SO  Miss., 428; .^wrbtn 
T.  ^m^,  17  H.  J.  Eq.,  420;  Miehener  v.  Dab. 
28Fk,59. 

The  application  of  these  principles  to  the  cir- 
Gtunstancea  of  the  present  caao  require  the  con- 
duslon  that  Ibe  iqipelknt  acquired  no  title  to 
the  fund  in  oontroveny,  by  the  Indorsement  and 
delivery  of  tbe  certificate  of  deposiL  The  cer- 
tificate was  payable  on  demand;  and  Itis  unques- 
tionable that  a  delivery  of  it  to  the  donee,  with 
an  Indorsement  in  bbuik,  or  a  special  indorw- 
ment  to  the  donee,  or  without  Indorsement, 
would  have  transferred  the  whole  title  and  In- 
terest of  the  donor  in  the  fund  represented  by  it, 
[61B1  "*''  '"'{^^  ^'^  beea  valid  as  a  ionnlio  m/nUt 


by  enf  orcbg  pannent  according  to  tbe  terms  of 
the  certificate.  Tbe  donee  mirht  have  forborne 
to  do  so,  but  that  would  not  have  aitected  bis 
ri^t  Itcannot  be  gaidthBtobtaioIng  payment 
in  the  lifetime  of  tbe  donor  would  have  1>ecD  an 
imautborlzed  use  of  the  instrument,  ioconsift- 
ent  with  the  nature  of  the  gift;  for  the  idft  isof 
the  money,  and  of  tbe  certificate  of  deposit, 
merely  as  a  means  of  obtaining  it.  And  if  the 
donee  had  drawn  the  money,  upon  the  surren- 
der of  tbe  certificate,  and  the  rift  liad  been  sub- 
sequently revolted,  eltber  by  Uie  act  of  the  do- 
nor or  by  operation  of  law,  the  donee  would  be 
only  under  tbe  same  obligation  to  return  tbe 
mon^,  that  would  have  ezieted  to  return  tbe 
certificate,  if  he  had  continued  to  bold  It,  im- 
coUecied. 

But  the  actual  transaction  was  entirely  differ- 
ent.  Tbe  indoraement,  which  accompanied  the 
dellveiv,  qualified  it,  and  limited  and  restrained 
the  antnorlty  of  the  donee  In  tbe  collection  of 
the  money,  so  as  to  forbid  itspayment  until  the 
donor's  death.  The  property  m  the  fund  did 
not  presently  pass,  but  remained  in  the  donor, 
and  tbe  donee  woscicluded  from  its posseivion 
and  control  during  tbe  life  of  the  donor.  That 
quallQcation  of  the  right,  which  would  have  b^ 
longed  to  him  it  he  bad  beeotne  the  present 
owner  of  the  fund,  establishes  that  there  was  no 
delivery  of  possession,  according  to  the  terms  of 
the  instrument,  and  that  as  the  gift  was  to  take 
effect  only  upon  the  death  of  the  donor,  It  was 
not  a  present  executed  gift  mertii  eavta,  but  a 
testamentary  disposition.  Tlie  right  conferred 
upon  the  donee  was  that  expressed  m  the  indorse- 
ment; and  that.  Instead  of  being  a  transfer  of 
the  donor's  title  and  interest  in  the  fund,  as  es- 
tablished by  tbe  terms  of  the  cerdflcate  of  de- 
posit, was  merely  an  order  upon  the  bank  to  par 
to  the  donee  the  money  called  far  by  the  ceitm- 
cate,  upon  the  death  of  the  donor.  It  w.aa,  to 
substance,  not  an  assignment  of  the  fund  on  de- 
posit, but  a  check  upon  the  bank  against  a  de- 
posit, which.  Si  Is  shown  by  all  the  authorities 
and  upon  Ihenatureof  the  case,  cannot  be  valid 
asa(fi»)a(i0  tnoi-(MRiu*n,  even  where  it  ispav- 
able  in  pnaenti,  unless  paid  or  accepted  while 
tbe  donor  Is  alive;  how  much  less  so,  when,  as  iei61 
In  tbe  present  case,  it  Is  made  payable  only  upon 
bis  death. 

The  case  is  not  distinguishable  from  MiUhell 

Smith.  4  De  O.,  J.  ii  B.,  423.  where  tbe  in- 
dorsenieot  upon  promissory  notes,  claimed  as  a 
gift,  WBs,  "I  bequeath— pny  the  within  contents 
to  Simon  Sroilh,  or  his  order,  at  my  death." 
Lord  Juttiee  Turner  said:  "  In  order  to  render 
the  Indorsement  and  delireiy  of  a  promissory 
note  effectual  they  must  be  such  as  to  enable  tbe 
Indorsee  himself  to  indorse  and  negotiate  Ibe 
note.  That  the  respondent,  Himon  Smith,  could 
not  have  done  here  during  the  testator'a  life." 
It  was,  accordingly,  held  that  the  disposition  of 
'*ie  notes  was  testamentair  and  Invalid. 

it  cannot  be  said  that  the  condition  in  the  !n- 
^Tsement.  which forbsdepayment  until  thedo- 
nor'e  deaih.  was  merely  the  condition  attached 
by  the  law  to  every  such  gift.  Because  tbe  con- 
dition, which  inheres  in  the  gift  mr/rtit  eavtn.  Is 
a  ■ubsequent  condition,  that  the  subject  of  tbe 
■*  shall  be  returned  if  the  gift  falls  by  revoca- 

;  in  Ibe  meantime,  tbe  gift  is  executed,  Ibe 

title  has  vested;  tbe  dominion  and  control  of  tbe 
donor  has  passed  to  the  donee.  WbOt  here,  the 
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condition  annexed  bj  tbe  Aooot  to  his  gift  Ii  a 
condiiioQ  precedent,  which  mutt  happen  before 
it  becomes  a  cliFt  and,  as  the  contingencj  con- 
templated la  the  donor'B  deaib,  the  gift  cannot 
be  executed  in  his  lifetime  and,  consequentiy, 
can  never  take  effect. 

Thi*  view  of  Me  loM  was  tie  ime  taken  bg  tie 
Cireuit  CovH  at  the  batit  ^  iU  decree,  in  vihieh 
we  aeeordiiigli/  find  no  error.  It  i»,  aetontiaglg, 
^mted. 

Mr.  JiuUee  Klllar  did  not  Bit      this  cause, 
■nd  took  DO  rart  in  its  decision. 
True  copy.   leM: 

Janea  H.  HcKenner,  Clerk,  Sup.  Court,  U.  8. 


UNITED  STATES,  Pi/,  tn  £frr., 

PRANK  PHELPS  etal. 

(Bee  8.  C,  IT  Otto,  an-aES.) 

Statute  a*  to  dulUe-^tduetion  ofdatg. 

1 .  Section  nS8  of  Uie  Revised  statu  t««  relateB  alone 
to  merchandlBe  taken  from  a  vrecb,  and  doea  not 
In  BUT  manner  affect  tbe  proeeedlngB  under  aeottoo 
NR,  to  obtain  an  appntMtoent  tor  an  atMement  of 
dutMa  onaecounttA  damacea  to  gooda  during  the 
rojue  of  Importatloo. 
£  An  appUeatten  for  alloiraDoe  for  •noh  danaoea 
to  after  the  Booda  ha  ve  b«eu  entered  at 
louae  at  their  full  Invoice  TahM^  and  the 


IN  £RROR  to  tbe  Circuit  Court  of  tbe  United 
Slates  for  the  Southern  Dlitrict  of  New 
York. 

This  action  vraiibrouf;ht  in  the  District  CTouil 
of  the  United  States  for  the  Southern  District 
of  New  York,  by  the  plaintiff  in  error,  to  re- 
cover from  tbe  defendants,  Phelps  Brothers  & 
Co.,  certain  duties  alleged  to  have  been  ille- 
gally refunded  to  them  by  tbe  Collector  of  the 
Port  of  New  York, 

The  case  is  this:  Aue.  T,  1876,  the  defendants 
imported,  into  tbe  sud  port,  &,82S  boxes  of 
lemoqs,  the  value  of  which  was  (14,888  In  gold, 
mod  tbe  dnty  on  which,  at  twenty  pet  cent  ad 
fuIinvM,  ma  (2,876.60  in  sold. 

Aug.  IS,  1876,  tbe  defeoaanttlmported  2,986 
boxes  of  lemons,  of  the  vaJoe  of  (0,488  in  gold, 
the  dotr  on  wbicb,  at  twentr  per  cent  ad  taio- 
ttm,  was  *1,924.60  In  gold. 


Tbew  duties  were  psld  by  the  defendants; 

Iverv  of  the  mercbandiseto  them 

«  discovered  uutt  tbe  same  had  sustained 


liut  after  ibe  deliver; 


damage  during  the  respective  voyages  of  im- 
porUtUon,  and  said  damage  having  oeen  duly 
appnised  to  defendants  at  (4,815  as  to  the  tm- 
fwrtatioD  of  Aug.  7, 1876,  and  at  (1,448  as  to 
ttie  Importation  td  Aug.  16, 1876,  tbe  defend- 
■nta  a{q)lied  io  the  one  case,  for  an  allowance 
fat  danuge  Aug.  14. 1876,  and  In  the  other,  Aug. 
22,187A,and  twenty  per  cent  of  the  said  amounts 
of  (4,S1S  and  (1,448  was  refunded  to  ih-tm  by 
the  colleclor,  to  recover  which,  as  illegally  re- 
funded, tbls  action  is  brought. 

On  the  trial,  tbe  Oovemment  proved  the  value 
oi  the  merchandise  by  the  custom-bouse  enti7, 
M  oi]|Jtnally  llqiiidated,  and  the  amount  of  do- 
ate  17  Otto. 


ties  due,  after  allowing  credit  for  what  had 
been  paid,  and  reeled. 

Tbedefendantathenofferedevidenceof  dam- 
age, and  allowance  for  damage,  as  above  stated, 
to  tiie  admisaibllity  of  whiui  the  plaintiff  ob- 
jected, on  the  ground  that  tbe  damage  allow- 
ance was  not  applied  for  and  tbe  amount  of 
damage  not  ascertained  before  entry,  as  required 
by  law. 

But  the  evidence  was  admitted  as  to  both  Im- 
portations, and  the  plaintiff  excepted  to  tbe 

The  defendants  then  rested,  and  thereupon 
the  pl^ntiSasked  the  court  to  instruct  the  JU171 

"That, 'as  the  goods  bad  been  entered  at  the 
full  Invoice  prices  In  the  first  instance,  and  ths 
application  for  allowance,  tbe  examlnaUon  aid 
aj^nvisement  not  made,  nor  the  damage  ascer- 
tained, nor  the  damage  allowance  made  until 
after  the  entries  of  tbe  goods,  tbe  damage  al- 
lowance was  unwarranted  by  law,  and  they 
could  not  give  tbe  defendants  any  abatement  of 
duties  on  account  of  such  damage  allowance." 

But  the  court  refused  to  give  the  Inslrucdons, 
and  thereupon  the  plaintiff  excepted. 

There  was  a  verdict  and  judgment  for  the  de- 
fendants. 

Tbls  Judgment  having  been  affirmed  on  error 
to  tbe  court  below,  the  plaintiff  sued  out  this 
writ  of  error. 

Mr.  WUlUa  A.  Hfttur.  ^»*t.  Attg-Gen., 
forplaintiff  in  error: 


chandise,  sustained  during  tbe  1       „ 

rrtaliOQ,  ia  the  53d  section  of  the  Act  of  March 
17W,  1  Stat,  at  L.,  666,  re-enacted  in  sectitm 
2927  of  the  Revised  Statutes. 

The  difficulty  in  the  case  grows  out  of  the  2lBt 
section  of  the  Act  of  March  1,  1828.  8  Stat,  at 
L.,  786,  re-enacted  In  section  2028,  Revised 
Statutes. 

These  provisions,  aspartsof  two  independent 
sltiutes,  came  before  tnis  court  In  1866,  In  the 
case  of  Bhetbm  \.  CWfcetor,  5  Wall.,  I18(72U, 
8.,  XVIII.,  544)  upon  the  contention  I^  tbe 
Oovemment  that  the  Act  of  183S,  in  leo^ng 
that  the  same  proceedings  shall  betaken  in  esse 
of  reduction  of  duties  on  account  of  damage 
sustained  during  the  voyage,  rendered  it  im- 
perative that  the  appraisal  necessary  in  every 
such  case  should  be  made  bdore  entry,  as  in 
the  case  of  importation  of  merchandise  taken 
from  a  wreck:  and  this  cotirt  sustained  that 
view,  holding  that  the  Act  of  18S3  bad  wrought 
an  implied  r^wal  of  the  Act  of  ITM,  in  this  par- 

Mr.  CharUt  M.JOaOimla,  for  defendant  in  er> 


Mr.  Chi^  JutHee  Waits  deUrered  tbe  opin-  [SlSl 
Ion  of  the  court: 

Section  2928  of  the  Revised  Statutes,  a  re- 
enactmentof  section  21  of  the  Act  of  March  1, 
1828,  ch.  21  [8  But,  at  L.,  7S8]  relates  alone  to 
merchandise  taken  from  a  wreck,  and  does  not 
in  any  manner  affect  the  proceeding*  under  aec- 
tion  2927,  a  re-enactment  of  secUon  SS  of  tbe 
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tnrj'  of  this  iBdUapprovcd.    The  subject  ia 
fully  and  carctullj  coDsidered  In  the  uplnioa  of 
the  court  below,  that  we  ileexn  it  unnecenuy 
to  do  more  thaD  to  refer  to  the  report  of  the 
cue  Id  the  ITtb  of  Blatcbford's  ReporU,  813. 
TAejudifment  it  afflrmed. 

True  oojij-    Teat : 

JuDca  H.  SfcKnzmer,  Clerk,  Sup.  Court,  U.  6. 


EBSU       CHARLES  F.  KRINO.iV-  'i  Brr., 
STATE  OP  MISBODRI. 

(See  8.  C.  IT  Otto.  £El-aL] 
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GrattUd 
Decided  Apr.  e,  1833. 
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The  history  and  fM(s  of  the  case  full;  appear 
In  the  opinion  of  the  court,  and  In  the  dleaent- 
Ing  opinion. 

See.  also  MMo.  891;  71  Mo„  Ml : 74Mo.,«ia. 

Mmtrt.  It.  D.  B«wmrd,  ttS.  Obaadlar 
and  Prttty  2f.  Jona,  for  plainlifl  in  error. 

*  Head  Dotea  br  Vr.  JmMu  Hii.um. 
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Mr.  </u#(t(«  Millar  deliTered  the  opinhm  of 
the  court; 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  Missouri. 

The  plaintiff  In  error  waa  indicted  In  the 
CrimiDQl  Court  of  St.  Louis  for  murder  In  the 
flrat  degree,  charged  to  have  been  committed 
January  4, 18TS,Ui  which  lie  pleaded:  not  guiltv. 
He  has  been  tried  four  times  before  a  jury,  and 
•eotenced  once  on  a  plea  of,  guilty  of  murder 
in  the  second  degree.  His  case  has  been  three 
times  before  the  Court  of  Appeals  of  that  Slate, 
and  three  times  tiefore  the  tiupteme  Court  of 
the  State,  In  the  laat  iostonce,  the  Supreme 
Court  afflrmed  tbo  judgment  of  the  criminnl 


t)y  which  he  was  found  guilty  of  murder 
Drat  degree  and  sentenced  to  be  hung,  raMl 
this  judgment  that  the  present  w^t 


of  error  Is  directed. 

It  is  to  be  premised  that  the  Court  of  Appeals 
Is  on  intermediate  appellate  tribunal  between 
the  Criminal  Court  of  St.  Louis  and  the  Su- 
preme Court  of  the  State,  to  which  all  appeals 
of  this  character  are  flrst  taken. 

At  the  trial,  immediately  preceding  the  last 
one  in  the  court  of  original  jurisdiction,  the 
prisoner  was  permitted  to  plead :  guilty  to  mur- 
der in  the  second  decree,  which  plea  was  sc- 
cepted  by  the  prosecuting  attorney  and  the  court, 
and  on  tnls  plea  be  was  sentenced  to  imprison- 
ment in  the  penitentiary  for  twenty-five  yeaia. 

He  took  an  appeal  from  this  judginent,  on 
the  ground  that  he  hod  an  understanding  with 
the  prosecuting  nttomey  that,  if  be  would  plead 
as  he  did.  his  sentence  should  not  exceed  ten 
years'  imprisonment,  and  the  Supreme  Court 
reversed  that  Judgment  nod  remanded  the  case 
to  the  St.  Louis  CrlmiaalCourtforfurtberpro- 

In  XviaX  court,  when  tbe  case  was  again  called, 
the  defendant  refused  to  wltlidraw  bis  plea  of, 
guilty  of  murder  In  the  second  degree,  and  re- 
lusea  to  renew  his  plea  of,  not  ^Itv,  which 
had  been  withdrawn  wlieo  he  pleaded,  guil^, 
to  murder  in  the  secoad  degree;  and  the  court, 
against  his  remonstraoce,  niade  an  order  set- 
tmg  aside  his  plea  of  c:uilty  of  murder  in  the 
second  degree,  and  ordered  a  general  plea  of, 
not  guilty,  to  be  entered.  On  this  plea  be  was 
tried  bv  a  jury  and  found  cuiItT  and  sentenced 
to  death,  as  we  have  already  said,  which  judg- 
ment was  afflrmedby  the  Supreme  Court  of  the 
Stale. 


point  that  tbe  proceedings  under  that  plea, 
namely;  its  acceptance  by  IheprosecutingatlOT- 
ney  and  tlie  court,  and  his  conviction  and  sen- 
tence under  it,  was  an  acquittal  of  the  charge  of 
murder  in  tbe  first  degree,  and  that  he  could 
not  be  tried  again  for  that  offense. 

This  point  be  insisted  on  in  tbe  circuit  court, 
and  relied  on  It  for  reTersIng  the  judgment  in 
the  Court  of  Appealsand  In  the  Supreme  Court 

Both  these  latter  tribunals,  in  the  opinion!  de> 
llvered  by  them  and  which  are  part  (A  tbe  rec- 
ord, conceded  that  such  wasthelawottbe  Stale 
of  Missouri  at  the  time  tbe  homicide  wis  oom- 
mltled.  But  they  overruled  the  defOue  on  Iba 
103  V.  B> 
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groond  that  17  ■ecd<m  xxm  of  article  S  0 

[ItSI  OoDstltutioD  of  UiHouTi, which  took  effoct  No- 
Tembet  W,  UnS,  tlut  Uw  wu  abrogmted,  and 
for  this  rcMOD  drfandont  could  b«  tried  for 
murder  In  the  flnt  degree,  notwitlutuidlngbia 
conviction  and  wntence  for  raufder  In  the  Kwnd 


^&ltdi 


..J  adopted  after 

the  crime  nu  committed  for  which  Kring  la  in- 
dicted and,  aa  coottnied  by  the  Court  of  Ap- 
peals and  the  Supreme  Oouit,  changea  the  law 
•a  tt  then  atood,  to  the  dUaadrantage  of  Qie  de- 
fendant, the  Jnriadlotlon  irf  tlila  oouit  la  Invoked 
«i  the  ground  that,  aa  to  Ibia  caae,  and  aa  ao 


thn  (tfute  Dniled  Stalea. 


o  what  the  Supreme 


der  <H  the  lecond  degree,  the 

not  be  put  upon  trial  for  murder  of  the  flrat  de- 
gree. We  ahall,  on  that  proporitloo,  accqK 
-what  la  aaSd  by  the  Court  of  Appeals  In  Ita  opiit 
Ion  in  thii  cause." 

What  that  court  aald  on  thia  aubjeot  laasfol- 
Iowa: 

"The  theory  of  counsel  fordetendant,a»t a 
plea  of  guilty  of  murder  tn  the  aeocoid  degiee, 
T^ufav^  entered  and  received,  imcludta  the 
State  from  afterwardaproaecutiiig  the  defend- 
ant for  murder  In  tbt  nrat  degree,  is  Inconaist- 
«nt  with  the  nllng  of  the  mipreme  Court  in 
3talt  T.  KHfvVn  Mo.,  661.  and  In  BtaU  v. 
Shp&etit,  n  Mo.,  68S.  The  oeclantlona  ofdo- 
fendant,  that  he  would  stand  upon  bla  nlea  al- 
ready entered,  were  all  accompanied  with  a  con- 
dition that  the  court  should  sentence  him  for  a 
term  not  to  exceed  Un  years.  In  BCOOTdance  with 
an  alleged  wicement  with  the  proaecutin;  at- 
toroey,  whl^  tbe  court  would  not  reoognlre. 
The  prtsoner  did  not  Hand  upon  his  plM  of, 
ffuilty  of  murder  in  the  second  degree;  he  must, 
UMretwe,  be  taken  to  have  withdrawn  that  plea 

and,aBhen ....     ._ 

dtreded  the  , „ 

first  degree  to  be  entered. 

"  Formerly  tt  was  held  in  HlMOuri,  SaU 
Am*,  as  Ho..  8S,  lbat,iriienaconTlctlonl8hBd 
ot  moider  In  the  aeccnd  danee  on  an  indict- 
ment charging  murder  In         ---.  *--         ■» 
,„       tUa  be  set  aride,  the  defends 
1>M1    tried  for  murder  hi  the  first 

fntrodnoed  by  aecdon  SB  itf  article  S  of  the  0(m< 
adtotioti  of  1876  haa  abrogated  this  rule.  On 
the  oral  argvmeat  iometUngwas  aald  by  coun- 
ael  (or  the  defendant,  to  the  efte^  tliM  under 
the  old  role  defcadant  could  not  be  put  on  hit 
trial  tot  murder  in  tbe  ibat  dMiee,  and  that  he 


force.  ThenK  however,  ncthing  In  thk;  thla 
change  badangmiot  in  crimes,  but  hLerlminal 
jKooeanae,  and  loch  changea  are  not  a  waf 
/Mb.  0MfT.aute.flWall..S6nW}.8.,ZK., 
^^Omminft  v.  Jfe.,  4  WaO.,  SSQ [71  n.  8., 

WWhcrebere  a  dtadnct  adml 
Oe  Inr  M  Mlaavorl,  «•  tt  stood 
8ael7  0im 


of  the  crime  of  uurdw  in  the 
seccotd  degrees  titongh  that  oimvictlon  be  set 
aside,  he  could  not  be  ^alu  tried  for  murder  of 
tbe  first  d^ree;  and  that,  hut  fw  the  change  in 
the  Conadtutiai  of  the  Statejuch  would  be  the 
law  applicable  to  his  case.  When  the  attention 
of  the  court  is  called  to  the  propoaltion  that  if 
such  effect  la  given  to  the  chai^  of  the  Con- 
stitution, it  would,  in  this  caae,  be  liable  to  ob- 
iectlon  aa  an  apeitfiiete  law,  the  only  anawer 
u,  that  there  la  notlung  hi  It,  aa  the  change  is 
timj^  in  a  matter  of  procedure. 

Whatever  may  be  the  aaaentlal  nature  of  the 
change.  It  Is  one  which,  to  the  defendant,  in- 
volves the  dUfetence  between  life  and  death,  and 
the  retroactive  character  of  the  dumge  cannot 
be  denied. 

It  ia  to  be  observed  that  the  foroacf  tbe  aigu- 
meot  for  acquittal  doea  not  atand  upon  defend- 
ant's plea  nor  upon  Its  acceptance  1:^  tbe  State'a 
attorney  nor  tbe  cmitent  ot  the  eonit;  but  H 
stands  upon  the  Judgment  and  sentence  of  the 
courtbywhichbe  Isoanvlcted  of  murder  Inthe' 
second  denee,  and  sentence  pnnouuced  accord- 
ing to  the  law  of  that  guOt,  which  was,  t^  opei^ 
atMo  of  the  same  law,  an  acquittal  of  theouin- 
and  higher  orlma  of  mnidar<£arged  Intbeaame 

iTwifflncteot  tor  this  case  that  the  Shpremi 
Court  of  Missouri,  In  the  opiulim  we  sie  ezi 
unlning,  says  It  was  so,  and  dtes  as  authority 
for  it  the  caae  of  State  v.  Bom,  29  Ho.  88,  hi  the 
.;  but  counsel  for  plaintiff  inerriM 
:  same  effect  the  cases  of  the  Stale  v.  t' 
Baa,  27  Mo.,  S34;  BlaU  v.  UimA,  68  Vtt.,  18» 

BlackstotieBays(Coumientariea,Book4,marg. 

IS):   "  The  plea  of  av.tnfoiu  vmUel,  or  a 

rmer  conviction  for  the  same  identlcBl  crime, 
thoua^  no  Judgment  vras  ever  given  or.perhapa, 
will  be<bemg  su^Muded  by  bniefit  of  clergr  or 
other  causes),  Isaxood  plea  in  bar  to  an  indict- 
And  this  depends  upon  the  same  i»fai- 

.  ^ the  former  (that  is:  avtrt^oiu  aepiif), 

tbat  no  man  ou^t  to  be  twice  brought  in  danger 
of  his  life  for  one  and  tbe  aame  crime.  Here- 
upon It  has  been  held  that  a  conviction  of  man- 
slaughter, on  an  appeal  or  Indictment,  is  a  bar 
evenlDaaotherappeal.andmud*  more Inan in- 
dictment for  murder;  for  tbe  fact  prosecuted  1> 
tbe  aame  in  both,  thcngii  the  oflensea  differ  In 
adoring  and  degree."  See.  Slate  t.  Soma.  S 
Tm.<fam.)jitf[aH^WlT.Aito],9Tflig..887. 

TbIs  law,  hi  foroe  at  the  date  of  the  homloUa 
f  or  which  Kring  Is  now  mider  aentenco  of  detOh, 
was  changed  tnr  the  State  cf  Hlsaouil,  between 
that  time  and  nls  trial,  aoaa  to  deprive  him  (rf 
Ita  heaeOI,  to  whidi  he  would  odMrwlae  have 
be«i>  entitled,  and  we  are  caDed  on  to  dedde 
whether  in  this  reqtect,  and  as  applied  by  the 
court  to  this  caae.  It  ia  an  ar  poif/iute  law  with- 
in tbe  meaning  of  tbe  Ccmstitutiao  of  tbe  United 
"'Atea. 

There  is  no  iraestton  of  the  ri^t  <rf  tbe  State 
..'  Missouri,  duier  W  her  f  undunental  law  n 
by  an  ordinary  Act  of  Iwialation,  to  abollab  thIa 
rule,  and  that  It  is  a  vaUd  law  as  to  all  oflenaea 
coimnitted  after  Its  enactment.  Tbe  qoettloB 
here  it:  doee  it  doMive  the  defendant  of  any 
right  of  defense  which  the  law  gave  him  irttv 
the  iNCt  waa  committed  so  that  aa  to  that  (dienn 
U\tatpMtfaeio1 

This  tern  necMiaifly  Imidiea  a  fact  or  act 
MT 

D,g,tza:Jb.GOOgle 


Sdpbeus  Comr  or  thk  United  States. 


Oct.  Tsui, 


done,  <gterwhScb  the  law  In  qnettlonUpaned. 
WhedieT  It  Is  «  poil  faOo  or  not  lelMM,  in 
ctiinlnal  cuei,  to  wbicn  aloiw  the  i^nse  ap- 
pliea,  to  tba  time  at  which  the  offense  clurgal 
Taa  committed.  If  the  Uw  complained  of  wae 
passed  before  the  commission  of  the  act  with 
which  the  prisoner  is  charged,  it  cannot,  as  to 
thatoSense,  be  an  arptwt  roefolsw.  Iffaased 
after  the  commiBdoa  of  the  offense,  it  fs  aa  to 
tliat  tx  fot%  facto,  Uionfch  whether  of  the  class 
forbidden  b;  the  Constitution  may  depend 
Itsei  other  matters.  But  ao  far  aa  this  depends  on 

Utne  o1  Its  enactment,  it  has  reference  solelj  to 
the  date  at  which  the  offense  was  committed, 
to  which  the  new  Uw  la  sought  to  be  aptdied. 
No  oUier  time  or  transaction  but  Oils  has  been 
in  anj  adjudfted  case  held  to  goveni  Its  ex  poll 
^aeto  character. 

In  the  case  before  us  an  arKumeot  is  made 
founded  on  a  chan^  In  this  rule.  It  is  said  the 
new  law  in  Miwoun  is  not  ex  pottfatto,  because 
s  in  force  when  the  plea  and  judgment 


weieentered.of,  guiltvof  muiderinue  second 
degree;  thus  malunglts  cluuBCteras  aacipott 
fa^  law  to  depend,  not  upon  the  date  of  Its 


Msaage  as  regards  the  commission  of  the  of' 
lense,  but  as  regards  the  time  of  pleading  guilty; 
that,  as  tha  new  law  was  in  force  when  the  con- 
viction on  that  plea  was  had,  ita  efFect  as  to 
future  trials  In  Uiat  case  must  be  governed  bj 
that  law.  But  this  is  begging  the  whole  ques- 
tion, for  if  it  woa  SI  to  the  offense  .  _  . 
az  pMtfaeto  bw,  within  the  true  meaning  of 
that  phrase,  it  was  not  in  force  end  could  not 
be  appUed  to  the  case,  and  the  effect  of  that 
plea  ioA  conviction  must  be  decided  as  though 
no  sucb  diange  in  the  law  had  been  made. 

Such,  bowever,  is  not  the  ground  on  which 
the  Sopreme  Court  and  the  Court  of  Appeals 
placed  their  Jodgment. 

"  There  is  noUking,"  say  thej,  "in  tfals;  the 
change  is  a  change  not  In  crimea  but  in  criminal 
procedure,  and  such  changes  are  not  ex  pott 

BtJore  proceeding  to  examine  this  proposi- 
tion, it  will  be  well  to  get  some  clear  perception 
of  the  purpoae  of  tlie  CouTentlon  which  framed 
the  Constitution  in  declaring  that  no  State  shall 
pass  any  ex  pott  /neb  law. 

It  waa  one  of  the  objections  most  seriously 
urged  against  the  new  Constitution  bj  those 


alist.  No.  LxxxtT.  And  the  State  of  Virgiala 
accompanied  her  ralUcation  by  the  recommen- 
dation of  an  Amendment  emoodying  such  a 
bm.    8  Elliot,  Debates,  ""' 


le  time,  shortly  after  the  govern- 
ment waa  organized.  These  are  all  designed 
to  operate  as  restraints  on  the  Qmeral  Govern- 
ment, and  moat  of  them  for  the  protection  of 
[M7I  P''^*^  rights  of  penoQB  and  property,  Not- 
whhstaniffnr  this  reproach,  however,  there  are 
ma&zpioridotii  in  the  original  Instrument  of 
this  utter  character,  among  which  la  the  one 
now  under  condderation. 

So  much  importance  did  the  Convention  at- 
tach to  it,  that  it  Is  found  twice  in  the  Consti- 
tution; flrst  as  a  restraint  upon  the  power  of 
the  General  Oovernment,  and  afterwards  as  a 
Umilatiim  upon  the  legislative  power  of  the 


Slatee.  This  latter  Is  the  1st  clause  of  seciicn 
10  of  article  1,  and  its  connection  with  other 
language  in  the  same  section  may  serve  to  ilhu- 
trate  its  meaning,  "  No  State  shall  enter  into 
any  treaty,  alliance  or  confederation;  grmit 
letters  of  marque  and  reprisal;  coin  money; 
emit  bills  of  credit;  make  anything  tut  ;rld 
and  silver  coin  a  lender  In  payment  of  delir; 

iiass  any  bill  of  attainder,  ex  pott  farlo  law,  or 
aw  impairing  the  obligHllon  of  contracts;  or 
grant  any  titia  of  nobOlly." 

It  will  be  observed  that  here  are  grouped  con- 
tiguously a  prohiUtioD  against  three  distinct 
classes  of  retrospective  lews,  namely:  bills  of 
attainder,  ex  pott  facto  laws  and  laws  impairing 
the  obligation  of  contracts.  As  the  clause  was 
tlrst  adopted,  (he  words  concerning  contiBCtE 
were  not  In  It,  because  it  was  supposed  that  the 

Ehrose  expott  facto  law  included  laws  concem- 
ig  contracts  as  well  aa  others.  But  it  was  aa- 
certaincd  before  the  completion  of  the  Insttti- 
ment  that  this  was  a  phrase  which,  in  £nf  litb 

}uriBprudcDCe,bad  acquired  n  aigniJlcation  lin:- 
ted  to  the  criminal  law,  and  ihc  words  "crLCy 
law  ImpaMng  the  obligation  of  contracts"  were 
added  to  give  security  to  riglits  resting  In  ccn- 
tracts.  2  Bancroft,  Hutorvuf  the  Constituticn, 


"Ex  porifaeto  is  a  term  used  In  the  law,  alg- 
ni^ng  something  done  after,  or  sriEing  frfm 
or  to  affect  another  thing  that  was  comroilled 


The  first  case  in  which  this  court  was  called 
upon  to  construe  this  provision  of  the  Cont^titu- 
tion  wasthatof  OMerr.  OiU,  8  Dall.,  886,  de- 
cided in  1798. 

The  opinion  of  the  court  waa  delivered  by 
Chase,  Puttee,  and  its  moin  purpoae  waa  to  de-  fomi 
cide  that  it  had  no  application  to  ■■*■■  "'"".".-  "■*"' 


Ing  civil  rishts.  The  opinion,  however,  Ib  ii 
rtant,  08  It  discusses  very  fully  the  meaniL 
the  provision  iu  ita  application  to  criminal 


. It  defines  four  di^nct  clasBCB  of  lawa 

ibraccd  by  the  clause.  "  1.  Every  law  Uiat 
makes  an  action,  done  before  the  paulng  of  the 
law  and  which  was  innooest  when  done,  crim- 
inal, and  punishes  such  action.  2.  Every  law 
that  aggravates  the  crime  or  makea  It  greater 
than  it  was  when  committed.  8.  Every  law  ttat 
changes  the  punidimenl  and  Inflicts  a  greater 
punishment  than  wsa  annexed  to  the  crime 
when  committed.  4.  Every  law  that  alters  th» 
legal  rules  of  evidence,  and  receives  less  or  dif- 
ferent testimony  than  the  law  required  at  the 
time  of  the  comminlon  of  the  ofKnse  in  order 
to  convict  the  offender."  Again  he  says:  "But 
I  do  not  consider  any  law  fxpott  faele.  within 
the  prohibitlam,  that  modifies  the  Tigor  of  the 
law;  but  ouly  tbese  that  create  or  aggravate  the 
dime  or  Increase  the  punishment  or  change  the 
rules  of  evidence  for  the  purpose  of  convic- 
tion." 
In  the  case  before  us,  the  Constitution  of  Mis- 
uri  so  changes  the  rule  of  evidence  that  what 
as  conclusiTe  evidence  of  innocence  of  the 
higher  grade  of  murder  when  the  crime  waa 
cortfmitted,  namely:  a  Judicial  ccavictlon  for  • 
,       lOJC.  E. 
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jioe  at  all,  or  if  received,  is  elTen  oo  weight 
_  bebftif  of  tbe  offender.  It  sWi  chanj^  tlie 
puuislimenti  for,  wliereu,  the  law  u  it  stood 
when  the  homicide  was  commiit«d  wm  that, 
when  ct»ivicled  of  moidet  in  tbe  second  deeree, 
lie  could  never  be  tried  or  punished  by  oeatli 
for  murder  in  the  first  degree,  the  new  law  en- 
acts that  he  may  be  so  punished,  notwlthsUnd- 
ing  the  former  conviction. 

But  it  is  not  to  be  suppowd  that  the  opioion 
la  that  case  undertook  to  deOne,  hy  way  of  ex- 
clusion, all  the  cases  to  which  the  constitutiousJ 
prorUion  would  be  applicable. 

AcoordiMlj,  in  a  subeaquoit  case  tried  be- 
fore Jfr.  JatHe*  Wubineiao,  he  said,  in  his 
charge  to  the  Jury,  that  An  ex  m*t  faeto  law 
\x  one  which,  in  its  operation,  makes  that  crim- 
inal which  woa  not  so  at  the  time  the  sctioa  was 
performed;  or  which  Increases  the  punishment, 
OT,  in  thort,  itUich,  in  relation  to  Uie  offetue  or 
itt  eoii*»que>ict*,  cUtert  0<«  tituaHon  of  a  party  to 
[Stt]    hi*  ditadvaataaa."    U.  8.  t.  Saa,  2  Wash.  (C. 

C),  saa. 


lyor 
inpain  tin  dtfemt  irbich  the  law  had  provided 
tlie  defendant  at  the  time  when  the  condition 
of  this  bond  became  forfeited,  it  isezjwtt/oeto 
and  Inoperative." 

This  case  waa  carried  to  the  Supreme  Court 
and  the  Judgment  afflimed.    a  Cranch,  171. 

Tbe  new  Constitution  of  Missouri  does  take 
awny  what,  by  the  law  of  the  State  when  the 
crioie  waa  committed,  was  a  good  defense  to 
the  charge  (A  murder  la  the  first  degreo. 

In  the  subaequent  caaea  of  Oumm^m  v.  3to., 
ani  Rt  parte  Gariand.  4  Wall..  377-^8  [71  U. 
B.,XVIU.,  85A-Sae].  this  court  held  that  a  law 
which  excluded  a  minister  of  the  gospel  from 
the  exercise  of  his  clerical  function,  and  a  law- 
yer from  practice  in  tho  courts,  unless  each 
would  take  an  oath  that  they  had  not  engaged 
in  or  (sncouraged  armed  hostilities  against  the 
Oovemment  of  the  United  States,  was  an  ex 
potttatto  h)w,  because  it  punished.  In  a  manner 
not  before  punished  by  taw,  oOenses  committed 
before  ita  pasaaM,  and  because  It  instituted  a 
new  rule  of  endence  in  aid  of  conviction. 
Though  this  court  was  divided  in  that  case,  it 
was  because  tlie  minority  weni  of  opinion  that 
the  Act  in  question  was  not  a  crimes  Act.  and 
that  it  indicted  no  punishment.  In  the  Judicial 
sense,  (or  any  past  mme,  and  they  did  not  con- 
trovert the  proposition  that  It  was  an  txpoti 
faeto  law,  If  it  bod  that  effect. 

In  these  c&ses  we  baveUliistrationsof  the  11b- 
enl  construction  which  this  court,  and  Mr. 
JvtHee  Washington  in  tho  circuit  court,  have 
given  to  the  words  e:>  poit  facta  law;  a  construc- 
tion In  QLinifett  accord  withihe  purpose  of  the 
constitutional  Convention  to  protect  the  Indi- 
vidual rights  of  life  and  liberty  against  hostile 
retrospective  legislation. 

Nearly  all  the  Htatea  of  the  Union  have  simi- 
lar provisions  In  their  Constitutions,  and  wheth- 
er Alts  lo^B  or  not,  they  all  leoognize  the  obli- 
gatory force  oi  this  clause  of  the  Federal  Consti- 
tution 00  tbelr  legislntlon. 

A  reference  to  some  decisions  of  those  courts 
ttW]  win  sbow  the  same  Ubenlity  of  construction  of 
Sea  17  Otto. 


the  provision,  many  of  them  going  much  fur- 
ther than  is  necessary  to  go  in  tnls  case  to  show 
the  error  of  the  Missouri  courts. 

In  the  Supreme  Court  of  Massachusetts,  in  the 
case  of  t'ommonieealtk  v.  JfeDMMuaA,  18  ADeo, 
S81,  it  was  held  that  a  law  passed  after  the  com- 
mission of  the  offense  of  which  defendant  stood 
charged, which  mitigated  the  punishment,  as  re- 
garded the  fine  and  the  maximum  of  Imprison- 
ment that  might  be  ioHicted.wai  an  ex  poet  facta 
law  as  to  that  case,  because  the  minimum  of  im- 
prisonment was  made  three  moQtba.wbereas  be- 
fore there  was  no  minimum  limit  to  the  court's 
discretion.  Thisslight  vav^ancelnchelawwas 
held  to  make  it  exmetfaefo  and  voM  as  to  that 
case,  though  the  effect  of  the  decision  was  b 


punished,  and  h 
guilty  of  the  offense. 

Id  the  case  olSartang  r.  Feopte.JSi  N.Y.,  90, 
after  Bhe  had  been  convicted  of  murder  and 
sentenced  to  death,  and  while  her  case  was  pend- 
ing on  appeal,  the  Legislature  of  that  State 
changed  the  law  for  the  punishment  of  murder 
in  general,  bo  as  to  authorize  tbe  Governor  to 
postpone  indefinllely  the  execution  of  the  sen- 
tence of  death,  and  to  keep  tlie  party  conflxied 
in  the  penitentiary  at  bordlabor  untllhfl  should 
order  tbe  full  execution  of  the  sentence  or 
should  pardon  or  commute  it 

The  Court  of  Appeals  held  that,  while  this 
later  law  repealed  all  eiisting  punl^iments  for 
murder,  it  wasex  pott  fatto  as  to  Urs.  Eartunz's 
case,  and  could  not  be  applied  to  it,  and  this 
was  decided  in  face  of  tho  fact  that  it  resulted 
in  the  discharge  of  a  convicted  murdereaa  witfa- 
oat  any  punishment  at  all. 

Jw^  Denk),  in  delivering  the  opinion  of  thft 
court,  makes  these  excellent  observations: 

"  It  is  higbfy  probable  that  It  was  the  Inten- 
tion of  the  Legislature  to  extend  favor  rather 
than  increased  severity  towards  the  convict  and 
others  in  her  situation;  and  It  la  quite  likely  that, 
had  thev  been  consulted,  they  would  have  pre- 
ferred theappticntion  of  thtslaw  to  their  cases 
rather  than  that  which  existed  when  they  com- 
mitted the  offenses  of  which  tbey  are  convicted. 
But  the  case  cannot  be  delemilned  on  such  con- 
Eiderathms.  No  one  can  be  criminally  puni^ed 
in  this  country,  except  eeeording  to  a  Uat  pre- 
terOedfor  hie  goeeminml  b^ore  t!ie  euppiMei  of-  [S31] 
fente  aat  antimilteii,  ami  which  existed  a*  a  lav 
at  tiiat  time.  It  would  be  useless  to  speculate 
upon  the  question  whether  this  would  bo  so  up- 
on the  reason  of  the  thing,  and  according  to  the 
spirit  of  our  legal  institutions,  because  lAe  rule 
exists  in  the  form  of  an  express  written  precept, 
the  binding  force  of  which  no  one  disputes.  No 
Slate  shall  pass  any  ex  poii  facto  law  Is  die  man- 
date of  the  Constitution  of  the  United  States." 

This  is  rc-offlrmed  by  tho  same  court  In  [he 
caaea  of  S/u|p/imfv.  iWe.ZG  N.T.,40e;  Greea 
v.S7iumte(iy,  SaN.Y.,4lSi  andln/nfv  Atiy.SS 
Eon.,  477,  tbe  same  thing  is  decided.    In  the 


pealing 


(if  mner&l  amnesty  for  of- 
.^enses'arislDC  out  of  the  rebellion,  was  ex  poet 
fiicto  and  void,  thou^  both  statutes  were  passed 
after  the  acts  were  committed  with  which  de- 
feniiont  was  charged. 

In  the  case  of  the  Slait  ▼.  BimS,  2S  Tei.. 
Supp.,  B6,  the  court  held  thM  liia  crliatoal  caa» 
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barred  hj  the  Btstute  of  lImltations,»  subsequent 
atatule  wUcb  enl&rged  the  time  necessary  to 
create  a  bar  was,  as  to  that  case,  an  ex  poit  facto 
law,  and  It  could  not  be  suppoaed  to  be  intend- 
ed to  apply  to  It. 

Wh?n,  In  answer  to  all  this  evidence  of  the 
tender  regard  for  the  rights  of  a  person  chnned 
with  crime  under  subsequent  legislation  aSect- 

S  those  rights,  wc  are  told  that  this  very  radl- 
chan^  ia  the  law  of  Missouri  to  his  disad- 
vantage IS  not  subject  to  the  rule  because  it  Is 
AChange,  not  in  crimes  but  in  criminal  proced- 
ure, we  are  led  to  inquire  what  that  court  meant 
by  criminal  procedure. 

The  wora  procedure,  as  a  law  term,  ts  not 
well  understood,  and  la  not  found  at  all  in 
Bouvier'a  Law  Dictionary,  the  best  work  of 
the  kiod  in  this  country.  Fortuoately  a  dis- 
tinguished writer  on  criminal  law  In  America 
has  adopted  it  ns  the  title  to  a  work  of  two  vol- 
umes. Bishop,  Criminal  Procedure.  In  his  first 
chapter  he  undertakes  to  define  what  is  meant 
by  procedure.  He  says  :  "  8.  2.  The  term  pro- 
cedure is  so  broad  In' its  signification  that  it  Is 
seldom  employed  In  our  books  osalerm  of  art.  It 
includes  in  its  meaning  whatever  ts  embraced 
by  the  three  technical  terms,  pleadln;^,  evidence 
and  practice."  And  in  defining  practice,  in  this 
seiue,  he  says :  "  The  word  means  those  legal 
rules  which  direct  the  coune  of  proceeding  to 
bring  parties  into  the  court  and  Uie  course  of 
the  court  after  they  are  brought  In  ; "  and  evi- 
dence, he  says,  as  part  of  procedure,  "Signifies 
those  rules  of  law  whereby  we  determine  whet 
testimony  is  to  be  admitled  and  what  rejected 
\a  each  case,  and  what  is  tlie  weight  to  be  given 
to  the  testimony  admitted." 

If  this  be  a  just  idea  of  what  is  intended  by 
tlie  word  procedure  as  applied  to  a  criminal 
case,  it  Is  obvious  that  a  law  which  is  one  of 
procedure  may  be  obnozious  as  an  ^  poitfach 
law.  both  by  the  decision  in  (Mder  v.  Bull.  B 
Dall.,  388,  and  in  CiimmitMi  v.  Mo.,  4  Wall., 
277  [71  U.  B„  XVIII.,  8561,  tor  \a  the  former 
case  this  court  held  thot  "Any  law  which  allers 
the  legal  rules  of  evidence,  and  receives  less  or 
differentteatimonTthan  the  law  requires  at  the 
time  of  the  commission  of  the  offense.  In  order 
to  convict  the  offender,"  Is  an  tx  poil  facto  law; 
and  in  the  latter,  one  of  the  reasons  why  the 
law  was  held  to  be  ex  pott  fatta  was  ttut  it 
changed  the  rule  of  evidence  under  which  tiw 
party  was  punished. 

But  It  cannot  be  sustained  without  destroy- 
ing the  value  of  the  constitutional  provision, 
that  no  law,  however  It  may  Invade  or  modify 
the  rights  of  a  party  charged  with  crime.  Is  an 
tx  pott  facto  law  within  the  constltulioual  pTo- 
vidon,  if  it  comes  within  either  of  these  com- 
prebensWe  branches  of  the  law  designated  as 
pleading,  inactice  and  evidence. 

Can  me  law  with  tegard  to  ball,  to  Indict- 
ments, to  grand  Juries,  to  the  trial  Jury,  all  be 
changed  by  state  legislation  after  the  offense 
committed,  to  the  diudvanlage  of  the  prisoner, 
*nd  not  held  to  be  ez  pott  fOeto  because  it  re- 
lates to  procedure,  as  it  does  according  to  Mr. 
Bishop  T 

And  can  any  substantial  right  which  the  law 
ipve  the  defendant  at  the  umc  to  which  his 


cm  phrase,  it  la  called  a  law  of  procedure  T  W« 
think  it  cannot 

Borne  light  may  be  thrown  upon  this  btanch 
of  the  argument  by  o  recurren(»  to  a  few  of 
the  numerous  decisions  of  the  hirhest  courts 
construing  the  associated  phrase  Id  Uie  same 
sentence  of  the  Constitution  which  forbids  tbe  ro** 
States  to  pass  any  law  impairing  the  obligatioQ  t»»» 
of  contracts.  It  bns  been  held  that  this  prohi 
bitioQ  also  relates  exclusively  to  laws  paned 
after  the  contract  ia  made,  and  Its  force  has 
been  often  sought  to  be  evaded  by  the  areu- 
ment  that  laws  are  not  forbidden  which  afhct 
only  the  rtratdy,  if  they  do  not  change  the  nat- 
ure of  the  contract  or  act  directly  upon  It. 

The  Qnaloigr  between  this  argument  and  tbe 
one  concemlog  laws  of  procedure  In  relation 
to  the  contiguous  words  of  the  Constitution  ia 
obvious.  But  while  it  has  been  held  that  n 
change  of  remedv  made  after  the  contnct  mKT 
be  valid,  it  is  only  bo  when  there  is  Bubstitubed 
an  adequate  and  sufScient  remedy  by  wbl^ 
the  contract  may  be  enforced,  or  where  sucli 
remedy  existed  and  remained  unaffected  by  tbe 
new  law.  Tenn.  t.  Snttd,mV.  8.,  C9  [XXTV., 
BIO]  ;  Antoni  r.  Ortmhow,  present  Term  [ante, 
4681. 

On  this  point  It  has  been  held  that  Uws  are 
▼old.  enatAed  after  the  date  of  the  contract : 

1.  Which  give  tbe  debtor  a  longer  stay  of 
esccution  after  judgment.  Blair  v.  WiUiam», 
4  Lltt.  (Ky.),  85 ;  McEmney  t.  Carroa.  S  Mon. 
(Ky.),  98. 

'i.  Which  require  on  B  sale  of  his  property 
under  execution  an  appraisement,  and  a  Idd  of 
two  thirds  the  value  ao  ascertained.  Bnmm>n  t. 
KtTuie,  1  How.,  811  ;  MeCraektn  v.  Hnmearf}, 
3  How.,  608;  4  Litt.,  86;  aproUf.  £«tV,  80rcene 
(la.).  489. 

8.  Which  allow  a  period  of  redemption  after 
such  sole.  Lapttey  v.  Bra*li«ar,  4  Litt. ,  S8 ;  7 
Mon.  (Ky.),  54 :  OirmTt  v.  Fbwer,  1  Mich.,  IMB  ; 
BoMnion  v.  .BbiM,  18  Wis.,  841. 

4.  Which  exempts  from  sale  under  Judgment 
for  the  debt  a  larger  amount  of  the  debtor's 
property  than  was  exempt  when  the  debt  was 
contracted.  Silteard$  v.  Eeaittf/,  06  U.  S.,  095 
[XXIV.,  79m,  and  the  casea  there  dted;  Story 

There  are  numerous  similar  dedriona  show- 
ing that  a  change  of  tbe  law  whldi  hindered 
or  delayed  the  creditor  in  tbe  collection  of  his 
debt,  tbougb  it  related  to  tbe  remedy  or  mods 
of  procedure  by  which  that  debt  was  to  be  col- 
lected. Impaired  the  obligation  of  the  contract 
within  the  meaning  of  the  Constitution. 

Why  are  not  tbe  rights  of  life  and  liberty  u 


Constitution,  relating  to  retroactln  kws,  on 
these  two  subjects,  be  covemed  t^  the  aana 
rule  of  construction  ?  And  why  dwnld  a  law, 
equallT  Injurious  to  the  rigbis  A  the  party  oon- 
cemed,  be  void  in  one  caae  and  not  In  tbe  otbar, 
under  the  same  drcumstances  T 

But  It  la  nid  that  at  tbe  time  the  prlaraier 
pleaded,  guilty  of  the  second  degree  of  murder, 
and  at  the  time  he  pnicared  the  reversal  of  the 
judgment  of  tbe  criminal  court  on  that  plea. 
the  new  Constitution  was  in  force,  and  he  was 
bound  to  know  the  effect  of  the  change  In  ttw 
Iaw  on  his  case. 

107  11.  ft. 
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We  do  not  ooatroTCTt  the  principle  thu  he 
wBi  bound  to  know  and  take  notice  of  the  law. 
But  u  r^ttfd*  Ute  eflett  of  the  plea  and  the 
JodgnwDt  on  it,  the  Conetitation  of  Misaonil 
made  no  dunse. 

It  still  immaiiied  the  law  of  Hbaouri,  as  It  te 
the  law  of  ererj  State  in  the  Union,  that,  lo 
)ong.as  the  judgment  rendered  on  that  pie*  re- 
mained Id  force  or  after  it  had  been  executed, 
t^e  defendant  was  liable  to  no  further  pposecu- 
tion  for  any  charge  found  in  that  Indictment. 

Such  was  the  law  when  the  crime  waa  com- 
mitted 1  such  was  the  law  when  he  {beaded 
guiltj  ;  each  is  the  law  now,  In  HiBSOuri  and 
everywhere  else.  Bo  tliat  in  pleading,  gulltj, 
under  an  agreemeDt  of  ten  years'  Imprisonment, 
both  be  and  tlie  proeecuting  atlom>-;  and  the 
court  all  knew  that  the  result  would  be  an  ac- 
quittal of  all  other  charges  but  that  of  murder 
in  the  second  degree. 

Did  he  waive  or  annul  this  acquittal  brpros- 
ecnting  his  writ  of  error  T  Certamly  not  by  that 
act;  for  If  the  judgment  of  the  lower  court  sen- 
tencing him  to  twenty-five  years'  imprisonment 
bod  been  afBrmed,  no  one  will  assert  that  be 
could  Btill  have  been  tried  for  murder  In  the 
flrat  degree.  Nor  wae  there  anything  else  done 
by  him  to  waive  this  acquittal.  He  refused  to 
withdraw  his  plea  of,  Kuiltj[.  It  was  stricken 
outbyorderoi  the  courtagaiosthisprotest.  He 
refused  then  to  plead,  not  guilty,  and  the  court 
in  like  manuer,  against  hla  protest,  ordered  a 
general  plea  of,  not  guilty,  to  be  filed.  He  re- 
fused to  go  to  trial  oa  that  plea,  and  the  court 
forced  him  to  trial. 

The  case  rests  then  upon  the  proposition  that, 
[tS6]  having  an  erroneous  sentence  rendered  agalngt 
him  on  the  plea  accepted  by  ihecourt,  he  could 
onlytakethe  steps  which  the  lawallowed  him, 
to  reverse  that  Benterce,  at  the  hazard  of  sub- 
jecting himself  to  the  punishment  of  death  for 
another  and  a  different  offense  of  which  he 
stood  acquitted  by  the  judgment  of  ttiat  court; 
that  be  prosecuted  his  legsl  right  to  a  review 
of  that  aentence  with  a  halter  around  his  neck, 
wticn,  if  he  succeeded  In  reversinf  It,  the  same 
court  could  tighten  it  to  strangulation,  and  if  he 
failed,  it  did  him  no  good.  And  this  is  precisely 
what  has  occurred.  His  reward  for  provinr  the 
sentence  fit  the  court  of  twenty-flve  years  im- 
prisonment (not  its  judgment  on  his  guilt)  to  be 
.■rroneouB,  is, that  he  is  now  to  be  hanged  instead 
it  imprisoned  iu  the  penitentiary.  Iio  such  re- 
sult coi^d  follow  a  writ  of  error  before,  and  as 
to  this  effect  the  new  Constitution  is  clearly  ex 
poit  faeto.  The  whole  error,  wlilch  results  in 
aucharemarkable  conclusion,  arises  from  hold- 
lug  the  provision  of  the  new  Constitution  appli- 
cable to  this  case,  when  the  law  is  tx  pot  fi/Oo 
and  inapplicable  to  it. 

If  KHne  or  hi*  coiuuel  were  bound  to  know 
the  law  wDeo  thev  prosecuted  the  writ  of  error, 
tltey  were  bound  to  know  it  as  we  have  ez- 
pounded  it.  If  titer  knew  that,  hy  the  toordt  of 
tlw  new  ConstltuOon,  such  a  Judgment  of  ac- 
kl  M  he  had  when  be  undertook  to  reverse 


qotttalai 
fi,  would 


WTeraed,  they  alio  knew  that,  being  as  to  hii 
case  kn  m  wdfiteto  law,  it  could  have  no  such 
effect  on  tnat  Judgment. 

We  an  of  oplnioii  that  any  law  pasted  after 
tbecommimlon  of  an  offense  which.  In  the  lan- 
tuge  of  Washin^rton,  in  IT.  S.  T.  &i>l,  "lan- 
fiee  17  Orra 


latlon  to  that  offense,  or  its  consequences,  altera 
the  situatloi)  of  a  party  to  his  di^vaot^e,"  is 
an  et  po^  fat^  law,  and  in  the  language  of 
Denlo,  In  Mirlung  v.  l^Mple,  ' '  No  one  can  be 
criminally  punished  In  tlus  country,  except  ac- 
cording to  a  law  prescribed  for  his  government 
by  the  sovereign  authori^  ttefore  toe  imputed 
offense  was  committed,  and  which  existed  as  a 
law  at  the  time." 

Tested  by  these  criteria,  the  provision  of  the 
Constitution  of  Missouri  which  deniee  to  plaint- 
iff fn  error  the  benefit  which  the  previous  law 
Sve  him  of  acquittal  of  the  charge  of  murder 
the  fint  dfgne,  on  convictioa  of  murder  in 
the  second  degree,  is,  as  to  his  case,  an  ez  post  .osai 
faeto  law  within  the  meaning  of  the  ConsHtu-  txsej 
tion  of  the  VaiUA  States,  and  for  as  error  of 
the  Supreme  Qmrt  of  Mimyuri,  in  holding  oli- 
enoite,  iujvdgment  itreeerted  attdt/ieeaee  ii  rs- 
inaTtded  lo  it,  with  direction  to  reeerte  the  jfidff- 
metU  (f^  OrimituU  Vov,rt<^  &.  Louie,  and  for 
•ueA  farther  proeteUng*  tu  an  ttot  ineeimetent 
teith  thit  opini/m. 

True  oop7.    Teat : 

James  H.  HoKaan«r,  Clerk,  Sup.  Ooott.  D.  B. 

Mr.  JtieUce  M&tthe-wa  dissenting: 
The  Chief  Jiutiee,  Mr.  JuttieeliTmaivr.Kr. 
Juttiee  Gnr,  and  myself  ate  unable  to  concur 
in  the  Judgment  and  opinion  of  the  court  in  this 
case,  and  the  importance  of  the  question  deter- 
mined conatralns  us  to  state  the  grounds  of  our 
dissent.  ThematerialfactBerethese:  tbeplaint- 
Iff  In  error,  at  March  Term,  1875,  of  the  St. 
Louis  Criminal  Court,  was  indicted  for  murder 
in  the  first  degree.  On  his  arraignment  lie 
pleaded,  not  guilty.  At  the  November  Term  of 
the  same  year,  a  trial  was  had,  which  resulted 
in  a  verdict  of,  guilty  of  murder  in  the  first  de- 
gree, and  a  sentence  of  death.  That  Judgment 
was  reversed  on  appeal,  and  twice  subsequently 
theie  were  miatrlals.  On  November  12,  1379, 
the  defendant,  by  consent  of  the  circuit  attorney 
and  leave  of  the  court,' withdrew  his  plea  of, 
notKuilty,  and  entered  a  pleaof,  guilty  of  mur- 
der In  the  second  degree.  He  was,  tbereup<»i, 
sentenced  to  imprisonmoit  In  the  penitentiary 
for  a  term  of  twenty-five  years.  The  prisoner 
then  filed  a  motion  to  set  aside  this  judgment 
and  sentence,  and  to  allow  hini  to  withdraw  the 
plea  of,  guilty  of  murder  In  the  second  degree, 
and  to  permit  him  "  To  have  his  original  plea 
of,  not  guilty,  entered  of  record  totheend  that 
he  may  nave  a  trial  upon  the  merits  of  his  case 
before  a  jury."  In  support  of  this  motion, 
reasons  were  assigned,  in  substance:  that  he  bad 
withdrawn  hia  original  plea  of,  not  gulltv,  and 
entered  the  idea  of,  guilty  of  mutter  In  the 
second  degree,  upon  the  faith  of  an  understand- 
Ingprerfoualy  had  with  the  circuii  Ettoraey  rep- 
resenting the  prosecution  that,  If  be  would  do 
so,  the  sentence  should  not  exceed  ten  years  in 
the  penitentiary  ;  which  undeistanding  was  vi-  ,^^^ 
olated  by  the  sentence  complained  of.  Tht  tS87] 
court  overruled  the  motion,  but  on  appeal  the 
Judgment  was  reversed  on  the  ground  alleged 
by  the  {fftKoer,  that  be  had  been  misled,  and 
the  cause  was  remanded  for  further  proceed- 
ings.  Od  receipt  of  this  mandate,  the  trial 
ccurt,  the  wisoner  refusing  to  withdraw  hia 
plea  of,  guilty  of  murder  in  the  second  degree, 
and  lo  enter  a  plea  of,  not  guSty,  enterudned 
the  motion  prerunulj  made  oy  mm,  for  refua> 
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1,  aud  granted  It,  setting  aside  the  p)i 
of,  guilty  and,  Uie  prisonei  standUig  mute,  or- 
dered a  plea  of,  not  guilty  to  be  entered.  On 
thia  pies,  a  trial  waa  had  at  October  Term,  1881, 
wbeu  the  prieoner  was  found  guilty  of  murder 
in  the  first  degree  tad  agalnaentenced  to  death. 
An  appeal  was  pnisecuted  from  this  Judgment, 


Q  by  the  present  writ  of  error,  on  the 
ground  that  It  has  been  rendered  in  violation  of 
a  right  secured  to  the  plaintiff  in  error  by  the 
Conatitution  of  the  United  States. 

The  right  which  it  la  nlleged  b&s  been  vio- 
lated U  supposed  to  arise  in  this  way-,  at  the 
time  of  the  commisaion  of  the  offence  in  1879. 
it  waa  well  established  as  the  law  of  Missouri, 
by  the  decisloDf>  of  the  Supreme  Court  of  the 
State,  that  "  When  a  person  la  indictedfor  mur- 
der in  the  Urst  degree,  and  is  put  upouhiB  trial 
and  convicted  of  murder  in  the  second  degree 


V  trial  Is  ordered  at  his 


(he  charge  of  murder  In  the  first  degree;  he  can 
be  put  upon  his  trial  only  upon  tho  chaige  of 
murder  in  the  second  degree."  fiiafe  t.  Sou, 
29  JIo.,  S2;  StaU  v.  SmiSi,  53  Mo.,  139.  And 
it  ia  not  denied  that  a  plea  of,  guilty  of  murder 
Id  the  second  degree,  acceptM  by  the  State, 
would  have  been  at  that  time  equaOr  an  acquit- 
tal of  the  charge  of  murder  In  the  ffret  degree, 
having  the  same  force  as  to  future  trials  as  a 
conviction  of  murder  in  the  second  degree,  al- 
though the  judgment  should  be  reversed  on  the 
application  of  the  prisoner. 

On  November  80,  18TS,  the  State  of  Ulssouri 
adopted  a  new  Constitution,  which,  contained 
(section  28.  article  2}  the  provision,  that,  "Tf 
judgment  on  a  verdict  of  guilty  be  reversed  for 
error  In  law,  nothing  herein  contained  ahall 
["381  prevent  a  new  trial  oi  the  prisoner  on  a  proper 
indictment,  or  according  (o  correct  princl^es 
of  law." 

In  the  caae  of  .State  t.  Stmmt,  71  Mo.,  588,  It 
was  decided  that  this  provision  overthrows  Uie 
rule  laid  down  in  the  case  of  Statt  v.  Bon,  uM 
tupra,  and  was  "Equivalent  to  declaring  that 
when  (uch  Judgment  ii  reversed  for  error  at 
law,  the  trial  had  is  to  be  regarded  asB  mistrial; 
and  that  the  cauae,  vhen  tcmanded.  Is  put  on 
the  tame  footlitg  ai  a  new  trial,  as  if  the  cauae 
had  been  submitted  to  a  jury,  resulting  in  a  mis- 
trial by  the  discharge  of  uie  Jury  In  coitsequence 
of  thcu  Inabiltty  to  anee  on  a  verdict." 

The  rule  thus  introduced  by  the  Constitution 
of  I8TB  was  the  one  applied  in  the  trial  of  the 
prisoner.  Instead  of  that  previously  in  force;  and 


committed  prior  to  the  adoption  of  the  new  Con- 
stitution, is  to  give  it  operation  as  an  expoitfaeto 
law.  In  violation  of  the  prohibition  of  the  Con- 
■lltution  of  the  United  Slates. 

In  enmlDlng  this  proposition.  It  must  con- 
stantly he  borne  In  mind  that  the  plea  of,  guilty 
of  murder  In  the  second  degree,  toe  legal  effect 
of  which,  when  admitted,  la  the  precise  subject 
of  the  qiMstioD.  was  entered  lon^  after  the  new 
rule  eatahllshea  bvtbeConstitution  of  Missouri 
look  effect;  that  tne  prisoner  himaelf  moved,  to 
aet  it  aaide  and  for  leave  to  renew  his  pies  of, 
notguihji  rathe  ground  that  he  had  been  mia- 
fil2 


led  Into  making  his  plea  of,  guilty,  under  cir- 
cumstances that  would  make  it  operate  as  a 
fraud  upon  his  rights,  If  It  were  permitted  to 
stand;  and  that,  because  the  court  denied  this 
motion,  he  made  and  prosecuted  his  appeal  for 
a  reversal  of  its  Judgment,  In  full  view  of  the 
rule,  then  in  force,  of  the  application  of  which 
he  now  complains,  which  expressly  declared 
what  should  be  the  effect  of  such  a  reversal. 

The  claaslflcatlon  of  fx  pott  farU>  laws  first 
made  by  Mr.  Jiutiee  Chase,  In  Oalder  v.  Bull,  8 
Dall.,  386-360,  seems  to  have  been  generally  ac- 
cepted. It  U  as  follows;  "1.  Every  law  that 
makes  an  action  done  before  the  passing  of  the 
law.  and  which  was  Innocent  when  done,  crim- 
inal, and  punishes  such  action.  2.  Every  law 
that  aggravates  a  crime  or  makes  it  greaterthan 
It  was  when  committed.  3.  Every  law  that 
changes  the  punishment  and  inflicts  a  greater  ,__— 
punishment  than  the  law  annexed  to  the  crime  lSS* 
when  commltled.  4.  Every  lawlhalaltcrathe 
legal  rules  of  evidence,  and  receives  less  or  dif- 
f^ent  testimony  than  the  law  required  at  the 
time  of  the  commission  of  the  offence,  in  order 
to  convict  the  offender."  This  definition  waa 
the  basis  of  the  opinion  of  the  court  in  thecasea 
of  OummtTigt  v.  Mo.,  4  Wall.,  277  [71  V.  9.. 
XVHL,  856],  ADdExparU  Gariand,  i  WaD., 
388  [71  U.  8.,  XVIII.,  8M].  and  wasexpreasly 
relied  on  In  the  opinion  of  the  dluenting  Judgee, 
which  says:  "  This  exposition  of  the  nature  of 
ex  pod  facta  laws  has  never  been  denied,  nor  haa 
any  court  or  any  commentator  on  the  Constltu- 
tion  added  to  the  classes  of  laws  here  set  forth, 
OS  coming  within  that  clause  of  the  organic 
law."    4  Wall.,  891  [71  U.  S..  XVIII.,  874], 

Xow,undcr  which  of  these  headsdoes  the  con- 
troverted rule  of  the  Missouri  Constitution  fallp 
Tt  cannot  he  contended  that  It  is  embraced  In 
either  cA  the  first  three.  If  in  any,  it  must  be 
covered  by  the  fourth.  But  what  rule  of  evi- 
dence, exlBting  at  the  time  of  the  commission  of 
the  offense,  is  altered  to  the  dlsadvantace  of  the 
prisoner?  The  answer  mode  is  this:  that,  at 
that  time,  an  accepted  plea  of ,  guilty  of  murder 
In  the  second  degree,  was  conclusive  proof  that 
the  prisoner  was  not  guilty  of  murder  In  the  tl  nrt 
degree,  and  that  It  was  abrogated,  so  as  to  de- 
prive the  prisoner  of  the  benefit  of  It.  But 
while  that  rule  was  In  force,  the  prisoner  had 
no  such  evidence  of  which  he  could  avail  hlm~ 
self.  How,  then,  has  he  been  deprived  of  any 
benefit  from  ItT  Re  had  not,  duringtheperiod 
while  the  rule  was  in  force,  entend  any  plem. 
of,  guilty  of  murder  in  the  second  degree,  and 
no  such  plea  had  been  admitted  by  the  Slate. 
All  that  can  be  said  Is,  that  if,  while  the  rule 
was  in  force,  he  had  entered  such  a  plea  with 
the  consent  of  the  State,  its  legal  effect  would 
have  been  as  claimed,  and  by  Its  chanse  he  baa 
lost  what  advantage  he  wotild  have  bad  in  such 
a  contingency.  But  It  does  not  follow  that  such 
a  contingency  would  have  happened.  It  waa 
not  witun  the  power  of  the  prisoner  to  bring  it 
about,  for  It  required  the  conctttrenceand con- 
sent of  the  State;  and  it  cannot  beassumed  that 
imdcr  such  a  rule  and  in  such  a  case,  that  con- 
sent would  have  been  given.  It  Is  not  enough 
to  say  that,  under  a  ruling  of  the  court,  a  party 
might  have  lost  the  benefit  of  certun  evidence, 
if  such  evidence  had  existed.  To  predlrattetr-  ro*« 
ror  In  such  a  case,  Itmnit  be  shown  that  the  *' 
party  bad  evidence  of  which,  In  fact,  be  has 
103  IT.  S. 
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9,  if  the  pleo  of,  guilt;  of 
murdtf  ia  the  aecood  degnt,  had  beeo  enUnd 
«ctd  accepted,  before  the  CoiudtutiDn  of  187B 
took  eOect  and  while  the  old  rule  was  in  force. 
Then  the  law  would  have  taken  effect  upon  the 
trantaction  between  the  priiooer  and  the  proa- 
«cution.  In  the  acceptance  of  his  plea;  theriotu* 
of  the  prisoner  would  have  been  Axed  and  de- 
dandi  he  woaldhavestoodatxnilttedof  record 
«f  thccharse  of  murder  In  the  first  degree;  and 
the  new  rule  would  have  been  an  mi  vomI  facto 
law  if  it  had  made  him  liable  to  conHctloo  and 
punishment  for  an  otteose  of  which  h;  law  be 
had  been  declared  to  be  innocent. 
But,  In  the  circumstances  of  the  present  case, 


]utd  been  changed.  It  was  evidence  created  bf 
the  law  itself,  for  it  consiats  simpl;  in  a  tech- 
nical inference;  and  the  law  In  force  wbeo  it 
was  created  neoessaril;  determines  Ita  quality 
and  effect  That  Inw  did  not  operate  upon  the 
offense  to  change  its  character  ;  nor  upon  its 
pimiahment  to  aggravate  it ;  nor  upon  the  evi- 
dence which,  according  to  the  law  in  force  at 
the  time  of  its  commi^on,  was  competent  to 
prove  or  disprove  It  It  operated  upon  a  trans- 
oClIou  between  the  prisoner  and  the  prosecution, 
which  might  «r  might  not  have  taken  place ; 
which  couU  not  take  place  without  mutual  con- 
sent; and  -when  It  did  take  place,  that  consent 
must  be  supposed  to  have  been  given  by  both 
with  reference  to  the  tew  aa  it  then  existed, 
aod  not  with  referencetoalawwhichhadthen 
been  repealed. 
It  is  the  essential  characteristic  of  an  expett 

{'acta  taw,  that  it  should  operate  retrospecUve- 
7,  90  as  to  change  the  tew  in  respect  to  an  act 
or  transactiOQ  already  complete  and  past  Such 
la  not  the  effect  of  the  rule  of  the  Constitution 
of  Hlsaouri  now  in  question.  As  has  been 
flhown.  It  does  not.  In  anv  particular,  affect  the 
crime  charged,  eitjier  in  its  definition,  punish- 
ment or  proof.  It  simplj  declares  what  shall 
be  the  legal  effect,  in  the  future,  of  acta  and 
transactions  thereafter  taking  ptecc  It  enacta 
Ihatany  future  erroneous  and  untewfulconvlc- 
[Ul )  tion  for  a  leas  offense,  thereafter  reversed  on  the 
^iplicatkm  of  the  accosed.  shall  be  held  for 
naught,  to  all  intents  and  purposea,  and  ahall 
not,  after  meh  revertal,  operMe  as  a  technical 
Kanittal  of  any  hitter  grade  of  crime,  for 
wUcb  there  might  have  be^  a  conviction  under 
"'~  same  Indictment  It  imposes  upon  the 
tner  no  penalty  or  diaability.  It  cannot  of- 
tbe  case  of  any  individual,  except  upon  his 
own  requeat,  for  he  must  take  the  Onrt  step  In 
fta  application.  Wboi  he  pleads  guilty  of  mur- 
der in  the  second  degree,  ne  knows  that  ita  ac- 
ceptance caoDot  operate  aa  an  acauittal  of  the 
higher  offense.  When  he  asks  to  nave  the  con- 
viction revened,  ho  understaoda  that  if  bis  ap- 
plication Is  granted,  the  Judgment  must  be  set 
aaide  with  l£e  same  effect  as  5  it  had  never  been 
mtdered.  It  does  not  touch  the  substance  or 
merits  of  his  defense,  and  is  in  itself  a  sensible 
and  Just  rule  in  criminal  procedure. 

And,  "Bo  far  as  mere  modes  of  procedure  an 
oonoemed,"  WKjaJvig*  Cooley.  Const.  Urn., 
179,  "a  pn'tT  has  no  more  right  in  a  criminal 
tbu  In  a  cinl  action  to  insist  thnt  his  case  shall 
be  dlspoaed  of  under  the  law  in  force  when  the 
flee  17  Ono. 
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act  to  be  investigated  is  charged  to  have  taken, 
[dace.  Remedies  must  always  be  under  the 
control  of  the  Legislature,  and  It  would  cteatc 
cmdlest  ctmfnalon  in  legal  pcooeedings,  if  eveij 
case  was  to  tie  conducted  onlv  In  accordanee 
with  the  rules  of  practice,  and  heard  only  by 
the  courts,  in  existoica  when  its  facts  aroee. 
The  Legislature  may  abolish  conrta  and  create 
new  onea,  and  it  may  prescribe  altogether  differ^ 
ent  modes  of  procedure  In  its  discretion,  thoiudi 
It  cannot  tewfully,  we  think,  in  so  doing,  <ub- 
pense  with  any  01  those  substantial  protections 
with  which  the  existing  tew  sonounds  the  per- 
son accused  at  crime.  Statutes  giving  the  gov- 
ernment additional  challengea.  and  otbenwhidt 
authorized  the  amendment  of  Indictmenta,  have 


laled  merdy  to  improve  the  remedy,  and  in  its 
operation  working  no  Injustice  to  the  defend- 
ant and  depriving  him  of  no  substantial  right" 


the  language  of  Mr,  Juttiee  Field,  deUverinc 
its  oplmon,  that  "A  tew,  changing  the  place  <a 
trial  from  one  county  to  another  coon^  In  the 
same  district  or  even  to  a  different  district  from  . 
thatin  which  the  offense  was  committed  orthe  ' 
indictmrat  found,  is  not  on  ex  pott  faeto  taw. 
thourii  passed  subeeqaent  to  the  commission  of 
the  cdfense  or  the  finding  of  the  indictment." 
Andinthecaaeof  ^fMrfaJTeClinae,  7  Wall., 
606 [74U.  S.,XIX.,SM],ItWMlheunanimous 
decision  of  the  court  that  it  wascompetent  lea 
Congress,  in  a  case  affecting  personal  liberty,  to 
deprive  the  complaining  party  of  the  benefit  of 
an  appeal  from  the  Jiuiiment  of  an  Inferior 
court,  after  his  appeal  nad  taken  effect  and 
while  it  was  pending.  It  would  have  been 
equally  competent  for  the  Constitution  (d  Mis- 
souri to  havedeclared  that  no  appeal  or  writof 
eiTor  should  thereafter  be  allowed  to  reverse 
the  Judgment  of  the  court  of  original  Jorlsdlc- 
tion  In  any  pending  criminal  cause,  whkh  cer- 
tainly wouM  be  g^ng  a  different,  because  li- 
revendble,  effect  to  that  Judgment  from  what 
such  Judgmants  would  have  had  under  the  taw 
In  force  when  the  offensewas  committed.  If  It 
be  true,  in  the  logic  of  the  tew,  aa  it  U  in  all  ita 
other  applications,  that  the  greater  includes  the 
less,  then  it  was  competent  for  that  Constitution 

to  provide  that,  aa  to  all  ju^— — — ' ■— •— i 

cassa  theraafter  rendered,  ' 
versed  for  error,  on  the  ara 

the  effect  of  the  revaraalBL._ , 

to  be  a  bar  to  a  subsequeot  conviction  for  any 
crime  described  In  the  indictment ;  for  that 
would  have  been  to  say,  not  that  there  ahall  be 
noappealatall,  but  that,  if  an  appeal  te  taken, 
ita  enect  ahall  only  be  such  as  Is  prescribed  In 
the  taw  allowing  it. 

In  CommoKwalth  v.  OMqi,  8  Gray,  4S8, 
Shaw,CA.  J.,Bajd;  "The  object  of  the  Declare. 
tion  of  Riffhis  was  lo  secure  substantial  priv- 
ileges and  EeDeflla  to  parties  criminally  charged; 
not  to  require  particalar  forms,  except  where 
they  are  necessary  lo  the  purposes  of  tnatioa  and 
fair  deoliog  towards  persotM  acctissd,  so  ae  to 
insure  a  full  and  fair  trial."  And  In  Cbsmwn- 
jetaUh  •*.  aai,  Vt  Hass.,  S70,  the  ooort,  speak- 
ing of  a  BtatutoiT  provision  autborf^ig  th* 
amendment  of  Indicttneots,  so  at  toaDegeafor- 
mer  conviction,  tlie  diect  otirtilchw *- 
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cTMse  the  penaltj,  (aid:  " 
doubt  of  the  constitutlonnJity  of  this  section, 
whlcli  promotes  Uie  ends  of  justice  by  taking 
aiva;  a  purely  technical  obiectiou,  while  it 
[M3j  eavea  the  defendant  fully  and  fairlv  ioformed 
of  the natureof  the  charge  acalnst  him,  and  af • 
ford*  him  ample  opportunrty  for  iuteipodng 
every  meritorious  ddenK.  Teclinical  ana  form- 
el  objections  of  this  nature  are  not  cooetitutlon- 
nl  righu."  These  observations.  It  is  not  neces- 
sary  to  point  out.  are  entirely  applicable  to  the 
present  argument. 

Still  BlTonKer  and  more  to  the  point  U  what 
was  said  by  Shaw,  Ch.  J.,  in  Jncquint  v.  Com- 
monaeatlh,  9  Cush.,  2T9,  wher«  it  was  held  that 
a  statute  authorizing  the  Bupreme  Judicial 
Court,  on  a  writ  of  error,  on  account  of  error 
in  the  sentence,  to  render  such  Judgment  there- 
in as  should  have  been  rendered,  applied  to  past 
Judgments,  and  wo-s  not,  on  tliat  account,  an  eas 
pott /otto  law.  That  eminent  Judge  said :  "  It 
WDs  competent  for  the  LeEisIature  to  take  away 
writs  of  error  altogether.  In  cases  where  the  ir- 
regularitiea  arc  formal  and  technical  only,  and 
to  provide  thot  no  Judgment  should  be  reversed 
for  such  cause.  It  is  more  favorable  to  the  party 
to  provide  that  he  may  come  into  court  upon 
the  terms  allowed  by  this  statute,  than  to  ex- 
clude him  altogether.  This  Act  operates  like 
the  Act  of  Litnltatlons.  Suppose  an  Act  was 
passed  that  no  writ  of  error  should  he  taken 
out  after  the  lapse  of  a  certain  period.  It  is 
contended  that  such  an  Act  would  be  uncon- 
stitutional, OQ  the  ground  tlint  the  right  of  the 
convict  to  have  his  sentence  reversed  upon  cer- 
tain conditions  had  once  vested.  But  this  argu- 
ment overlooks  entirely  tliewell  settled  distinc- 
tion between  rights  and  remedies." 

Precisely  the  same  distinction  between  laws 
«  pottfado  and  those  which  merely  affect  the 
remedy,  and  are,  therefore,  applicable  to  the 
9  of  on  offense  previouslv  committed,  la 


well  illustmted  by  the  case  of  'Batil-y  v.  FtojiU, 
29  N.  T.,  124.  There  the  prisoner  had  been 
convicted  of  murder  In  the  first  degree  ;  the  of- 


fense was  committed  when  the  Act  of _ 

in  force,  which  prescribed  the  mode  of  punish- 
ment ;  he  was  sentenced,  however,  in  accord- 
ance with  the  terms  of  an  Act  passed  in  1863, 
subsequently  to  the  commission  of  tlie  offense, 
and  which  prescribed  a  different  mode  of  puu- 
fihment.  On  this  account  the  judgment  was 
held  to  bo  erroneous  and  was  reversed  on  the 
grotmd  that  the  Act  cf  18C2,  applied  to  offenses 
previously  commuted,  was  ex  pott  facto.  But 
raaAt  't  ^^  time  of  the  commission  of  the  offense,  in 
'■**■■'  IMI,  it  was  the  well  settled  law  of  Now  York, 
as  decided  In  SAepAiTrf  V.  7te;;2c,  2o  N.  T.,  400, 
that  when  a  wrong  Judgment  had  been  pro- 
nounced, although  ilic  trial  and  conviction  were 
regular,  tjie  prisoner  could  not,  on  reversal  of 
the  judgment,  be  subject  to  another  trial,  but 
would  be  cDtitted  to  hia  discharge.  But,  on 
April  24, 1868,  after  the  prisoner  bad  been  tried 
and  convicted,  but  before  judgment  and  sen- 
tence were  pronounced,  an  Act  of  the  Legisla- 
ture took  effect,  which  provided  tlfot  the  ap- 
pellate court  should  have  power,  upon  any  writ 
of  error, when  It  should  appear  that  the  convic- 
tion hod  been  legal  and  regular,  to  remit  the 
record  to  the  court  In  which  such  conviction 
had  been  liad,  to  pass  such  sentence  thereon  as 
the  appellate  court  should  direct.  But  for  the 
H4 


ajtiiority  conferred  by  tUa  Act,  tbe  Court  of 
Appeals  stated  that  it  would  have  had  no  power 
upon  reversal  of  the  Judgment  of  the  Supreme 
Court,  cither  to  pronounce  i  be  appropriate  judg- 
ment, or  remit  the  n-cord  to  the  oyer  and  termi- 
ner to  give  such  Judgment;  but,  on  the  contrary, 
would  have  beoa  obliKcd  to  have  discharged 
him. thelawnotauthominganothertrial.  Nev- 
ertheless, the  Court  of  Appeals  gave  effect  to  tt:e 
Act  of  1H68,  reversed  the  judgment  and  sent  the 
record  down  with  directions  to  sentence  the 
prisoner  to  death,  in  accoidance  with  the  pro- 
visions of  the  Act  of  1B0O,  holding  that  the  Act 
of  1868  was  not  on  ex  fott  faeio  law.  Aid  jet 
it  deprived  the  prisoner  of  the  heneCt  of  a  nile 
of  law,  in  force  at  the  time  the  offense  was 
committed,  m:..' that  If  he  should  be  erroneous- 
ly sentenced  and  the  Judgment  should  be  re- 
versed, he  would  be  entitKd  to  be  discharged 
and  forever  after  protected  against  further  pro*- 
ecutlon  for  the  same  offense,  oa  well  as  anlDsl 
any  second  Judgment  upon  the  tame  venuct 

This  decislcm  deserves  parttcular  conslderk- 
tlon,  forii  Involves  the  vcrf  question  underdlfi- 
cuesion.  At  the  time  of  the  commission  of  Us 
offcuse,  and  at  the  time  of  his  trial  and  convic- 
tion, a  rule  of  law  in  New  York  had  been  well 
established,  that  upon  a  revetaal  of  judgment 
In  a  capital  case,  for  error  in  the  sentence,  tbe 

Srisoner  was  enUtled  to  be  discliarged,  and  hia 
)rmer  conviction,  notwithstanding  the  revers- 
al, was  a  ooncluslve  defsnee  upon  onv  subne- 
qucnt  trial  for  the  same  offense.  After  trial 
and  conviction,  a  statute  was  passed  which  ab- 
rogated that  rule  and  declared  that  a  sul»c-  ra^Ki 
Stent  revei«al  of  Judgment  for  error  merely  in  •*•*•* 
e  sentence  should  not  have  that  effect,  but 


to  ue  verdict  and  to  the  subsequent  proceed- 
ing an  effect  entirely  different  from  what  they 
would  have  had  under  the  law  as  It  stood  at 
the  time  of  the  commission  of  the  offense,  and 
deprived  the  prisoner  of  the  advantage  oiF  tbo- 
rulc  then  la  force.  After  that  statute  took  effect, 
he  prosecuted  b  writ  of  error  and  reversed  the 

tidgment  for  error  in  tbe  sentence,  and  It  waa 
eld  that  the  effect  of  IhnI  reversal  was  deter- 
mined by  tbe  law  in  force  when  it  was  ren- 
dered, and  not  by  the  law  In  force  when  ib« 
trial  and  verdict  were  had  and  when  the  offenae 
waa  committed. 

Jifr.  Jatlite  Davies  said,  p.  ISS:  "It  would 
follow  from  these  considerations  and  the  au- 
thority of  the  case  of  Sheplitr^  v.  PeopU,  25  N. 
Y.,  4US,  thi.t  a  wrong  judgment  having  be«Q 
pronounced,  althougS  tlic  trijil  and  C — '-'  — 


nia  discharge.  That  would,  unquationably,  b« 
BO  but  for  tbe  Act  of  April  24,  1868.  •  *  • 
In  the  present  case,  that  Act  became  operallve- 
before  the  judgment  and  sentence  were  pre- 
nounced  and  given,  and  before  the  writ  of  error 
was  prosecutM  to  this  court.  It  was,  therefore. 
In  force  when  the  writ  of  error  in  this  case  wn» 
prosecuted,  and  Its  provisious  are  applicable  to 
the  duty  imposed  upon  this  tribunal  by  virtue 
of  that  proceeding.  •  •  •  But  for  the  au- 
thority conferred  upon  this  court  by  that  *t*t- 
ute  it  would  have  had  no  power,  upon  reversal 
of  the  judgment  of  the  Supreme  Court,  either 
to  pronounce  tlie  appropriate  Judgment  or  r«- 
.-.       107,  I'.S. 
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tnit  the  record  to  the  ojer  and  tenniner  to  gin 
BQcli  ludgmeot" 

And  Ci-iefJvttie^DtBiofaid:  "TherenulD- 
ing  question  U,  whether  the  Jud^eot  sliould 
be  reversed  and  Ibe  prisoner  discharged,  ac- 
cording to  the  former  rule,  or  tlic  record  be  re- 
mitted to  the  oyer  and  lerminer  to  pass  a  legal 
■eotence  upon  the  convlcIioD,  This  l&tter  course 
la  now  kuthorlzed  by  statute.  Lnws  18QS,  cb. 
226,  p,  40«.  The  conviction  was  legal  and  the 
■entcDOe  onlj  was  erroneous.  -The  only  ques- 
tion is.  whether  the  Act,  hsvuiR  been  paaaed 
after  the  conviction  though  before  judgntent 
was  given  in  the  Supreme  Court,  could  be  Bp- 
[t48]  pUed  to  the  case.  /  I  am  of  opinion  that  it  can 
M  applied.  The  forma  of  Judidal  proceedings 
•re  under  the  control  of  the  Legislature."  And 
the  court  accordingly,  instead  of  ordering  the 
tirisoner  to  be  diacharged,  according  to  the  rule 
Id  force  at  the  time  the  offense  was  committed, 
and  even  at  the  lime  of  hie  trial  and  convictkm, 
directed  the  record  to  be  remitted  to  the  court 
of  oyer  and  terminer,  with  In.structlons  to  sen- 
tence him  to  Buffer  death  for  the  crime  of  which 
he  bod  iKeo  convicted. 

The  counterpart  and  complement  of  the  de- 
cision in  Rat:ky'M  Ca«e  are  found  in  i/arruiijf  v. 
Pyijiit.  There  the  prisoner  had  been  convicted 
of  murder  and  sentenced  to  death;  but  at  the 
time  the  Judgment  was  rendered,  the  lav  Id 
force  at  um  ome  of  the  commission  of  the  of- 
fense providing  for  its  punidimeDt  had  been  re- 
pealed, and  tha  repealing  Act  subetitnted  a  dif- 
ferent punMunenL  It  was  on  this  accouotad- 
judgea  tobo  tutoipottfiuio^ii  and  void,  and 
the  Indfment  vraa  reversed.  SSN.  Y.,es.  Sub- 

J  the  repealing  Act  was  itself  repealed, 
irmer  Act  in  force  when  the  offense 
iraa  committed,  was  restored.  Then  the  pris- 
oner waa  again  tried,  having  pleaded  a  former 
oonviclion,  but  was  found  guilty  and  adjudged 
to  suffer  death  In  accordance  with  the  law  ex- 
latiog  at  the  time  the  offense  was  committed. 
This  judgment  was  Utereupon  reversed,  and  the 
prisoner  ordered  to  be  discharged,  on  the  cround 
tbat  the  Act  restoring  the  taw  as  it  stood  when 
tbe  (dteaae  waa  committed  was  an  Mpott  faeto 
law,  because  at  the  tiuie  it  was  passed  the  pris- 
oner had  been  adjudged  to  be  l^ally  free  from 
Sunishment  of  any  kind  on  accoimt  of  her  of- 
mse.  86  N.  T.,  167.  The  very  point  of  the 
decision  was,  that  while  it  was  competent  for 
the  Legislature  to  repeal  the  repealing  Act  so 
that  It  could  not  thereafter  be  availM  of,  it 
could  not  destroy  the  effect  of  a  judgment  act- 
ually pronoimced,  while  that  Act  was  in  force. 
It  ia  manifest  that  if  in  that  case  the  prisoner 
had  not  been  tried  at  alt  until  after  the  law  had 
been  thus  twice  dunged,  she  could  not  have 
chdmed  to  have  bad  the  vested  interest  in  tbe 
first  rnieallng  Act,  which  was  allowed  to  her  in 


•equenui 
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the  case,  but  the  motion  Vas  opposed  on  the 
ground  that  thcAmneaty  Act  had  Men  repealed. 
It  was  held  that  the  effect  of  the  pardon  waa, 
BO  fur  as  the  State  was  concerned,  to  destroy  and 
entirely  efface  the  previous  offense,  as'if  ft  had 
never  been  committed;  and  that  to  give  to  the 
repeal  of  the  Amnesty  Act  the  effect,  as  claimed, 
of  reviving  tbe  offense,  would  make  It  an  cz 
{KMl/'ieUi  law, making  criminal  that  which,  when 
it  took  effect,  was  not  so.  and  taking  from  the 
prisoner  liis  vested  right  to  Immimity. 

But  suppose,  In  that  case,  the  provisions  of 
the  Amnesty  Act  had  been  conditlonBl  and  not 
absolute,  so  that  no  one  could  plead  Its  pardon 
unless  he  had  taken  certain  formal  preliminary 
steps  to  obtain  the  benefit  of  its  terms,  and  that 
before  the  priaoner  had  done  so  the  Act  bad 
been  repealed,  could  it  be  claimed  thut,  In  Ihlit 
event,  he  had  obtained  a  vested  right  to  ir,:.mu- 
nitj,  and  that  Its  repeal  operated  as  an  ex  put 
faeto  low!  Clearly  not.  And  In  reference  In 
this  CQKe,  it  is  also  to  beobeerved,  that  the  fact, 
the  legal  chnracter  of  which  waa  changed  by 
the  Kubeequcnt  law,  was  the  fact  of  pardon,  and 
not  a  fact  which  existed  st  the  time  of  the  com- 
mission of  tbe  offense.  Tbe  repealing  Act  was 
ex  pott  fatto,  becatiae  it  had  the  effect  to  change 
the  legal  character  of  the  facta  as  they  existed 
at  tbe  lime  of  its  passage. 

In  StaU  V.  AHin,  39  N.  H.,  ITS,  a  prisoner 
was  indicted  for  a  nibbei;,  which,  at  tne  time 
of  its  commission,  was  punishable  by  Imprison- 
ment for  life;  but  by  the  same  law  he  was  en- 
titled to  have  counsel  aasigned  tkim  by  the  gov- 
ernment, process  to  compel  the  attendance  of 
witnesses,  and  other  similar  privileges.  Asub- 
sequenl  law  mitigated  the  severity  of  the  pun- 
ishment and  repealed  the  Art  giving  these  priv- 
ileges. It  was  held  tbat  the  Act  was  not  et  po*l 
facto,  because  it  changed  the  punishment  tt,  the 
advantage  of  tbe  prisoner,  and  tbat  he  was  not 
entitled  to  the  inddental  benefits  secured  by  tbe 
law  in  force  when  tbe  offense  was  committed. 
The  court  remarked,  that,  by  committing  the  f^^a-i 
offense,  the  prisoiter  had  not  acquired  a  vested  ts*Bi 
right  to  enjoj  tbe  privileges  to  which  be  would 
have  been  entitled  if  tried  under  the  law  sub- 
jectinir  him  to  imprisonment  for  life. 

The  rule  of  lawinMissouri.the  benefit  of  wbEch 
Is  claimed  for  the  prisoner  ii       ' 


y  the 


pnx^eedlng. 
Constitution 


Mplied,  would  have  changed  the  legal  effect  of 
that  judgment,  that  it  was  adjudged  to  be  an  er 
f^  faeto  law. 
[MTl  It  was  precisely  upon  this  principle  that  the 
Supreme  Court  of  North  Carolina  proceeded  in 
the  case  of  *,ito  v.  KeiUi.  63  N.  C. .  140.  There 
tbe  priaoner.  in  custody  onachargeof  murder, 
moved  for  a  discharge,  on  tbe  fnnimd  that  bis 
offenae  was  within  the  provisions  of  the  Am- 
aeaty  Act  of  1864^7.  This  was  admitted  to  be 
See  17  Ono. 


been  applied 
in  his  case,  was  established,  not  by  statute,  but 
by  a  series  of  Judicial  decisions  of  the  Supreme 
Court  of  the  State.  Those  decisions  might  at 
any  time  have  been  reversed  by  tbe»smetribu- 
nal,  and  a  new  rule  introduced,  such  as  that 
actually  declared  by  tbe  Constitution.  In  that 
event,  could  It  be  said,  with  any  plausibility, 
that  the  later  decisions,  rcversinK  iLe  law  as 
previously  understood,  could  not  be  applied  to 
all  subsequent procecdingsincaBeswlicre,  upon 
a  pica  of  guilty  of  murder  in  the  second  degree 
thereafter  entered  and  accepted,  an  eironeoua 
judgment  thereon  had  been  reversed,  nolwitb- 
Rtandlng,  when  the  offense  was  committed,  tbo 
prior  decisions  had  been  in  force?  Would  the 
new  rule,  as  introduced  and  applied  by  the  later 
judicial  decisions,  be  in  violation  of  the  prohibi- 
tion of  the  Constitution  of  the  Ui:ilea  States 
aEaini)tfz;)n«(/ai^(DlawaT  But  tlie  Constitution 
of  Misnouri  has  done  no  more  than  this. 
The  nature  and  operation  of  the  rule  ai 
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SU-Sn  SCFRKMB   COUBT  OT 

affected  br  any  peculiarity  in  the  aulboriiy 
irbich  estaUisbes  it  If  it  Is  not  objectionable  as 
an  ex  jmt  facto  law,  when  introduced  by  Judi- 
cial decision,  it  is  because  It  is  not  so  in  ilsnet- 
Tire;  and.  if  not,  It  does  not  become  so  when  in- 
troduced by  a  legislative  declaration. 

Tbere  are,  doiibtless,  many  matlen  of  mere 
procedure  which  are  of  vital  consequence;  but 
In  respect  to  tbenrtbe  power  of  Cougress.  as  to 
crimes  aealnat  the  United  States,  Is  restrained 
by  poduve  and  specific  limitations,  carefully 
inserted  in  the  organic  law,  prohibiting  unrea- 
sonable aearches  and  seizures,  and  general  war- 
lants;  providing  that  no  one  shall  be  held  to  an- 
swer for  a  capital  or  otherwise  infamous  crime, 
unless  on  a  pTesentment  or  indictment  of  a 
grand  Jury,  except  in  cases  arising  in  the  mili- 
Ury  snrice;  that  no  person  shall,  for  the  same 
offense,  be  twice  putln  Jeopardy  oflifeor  limb, 
nor  be  compelled  to  testify 


rHK  Uhitxd  SrATxa  Oct.  Txbm, 

the  obligation  of  coDtracts,    Etot  case  must 

be  decided  upon  Its  own  circumstances,  as  the 
question  continually  arises  and  requires  an  on-  [SSO] 


to  be  informed  of  tne  nature  and  cause  of  the 
accusation,  to  be  confronted  with  the  witnesses 
against  him,  to  have  compulsory  process  for 
obtaining  wItneMes  in  his  favor,  a!na  to  have  the 
assistance  of  counsel  for  bis  defease.  But  these 
are  limltaUcou  upon  the  legislative  power  of  the 
United  States,  whether  prospective  <w  retro- 
spective, and  not  upon  that  oi  the  States;  and 


although  the  ConatiiutioDs  of  all  the  States  prob- 
ably have  eouivalent  guaranties  of  indlvidi  * 
rights,  the  violation  of  none  of  tbero  by 


tribunal,  under  state  legislation,  could  present 
a  case  for  the  exerotse  of  supervisory  lurlsdlc- 
lion  by  this  court.  Tbeprohibitionagauutbills 
«f  attainder  is  the  only  one  of  this  class  which 
wpliea  to  both  the  Oovernment  of  the  United 
States  and  those  of  the  Stales;  and  while  a  bill 
of  attainder  may  \tt  k^  ix  pott  facto  law,  it  Is 
not  necessarily  so,  as  it  may  be  merely  a  matter 
of  procedure,  a  trial  by  a  legislative  instead  of 
a  Judicial  body. 

But,  In  addition  to  these  matters  of  prooed- 
uie,  which  are  nMcially  protected  against  legis- 
lative change,  either  for  the  past  or  the  future, 
there  may  be  others.  In  which  changes  with  a 
retrospective  effect  are  forbidden  by  the  prohi- 
bition against  arpewt/nefo  laws.  8uch,wehave 
alreadj  seen,  would  be  laws  wbicb  auiboriie 
conviction  upon  less  erideoce  than  was  ra- 
flulnd  at  the  time  of  the  commiaaion  erf  the  of- 
fenae,  or  wbich  altered,  to  the  disadvantage  of 
(be  accused,  the  nature  and  quantity  of  proof 
at  that  time  required  to  substantiate  a  legal  de- 
ftaise;  or  which.  In  other  words,  gave  to  tbe 
-ciTcumstances  which  constituted  and  attended 
the  act,  a  legal  slgnificatiou  more  injurious  to 
tbe  accused,  than  was  attached  to  them  by  the 
law  eilstine  at  tbe  time  of  tbe  transactkni. 

It  la  douMUas  quite  true  that  it  U  dlfflcnlt  to 
draw  the  line  In  particular  cases  bevond  which 
legislative  power  over  remedies  and  procedure 
cannot  pass  without  tonchiog  npon  the  sub- 
stantial rights  of  tbe  parties  affected,  as  it  is  im- 
poarible  M  fix  tbat  bouodair  by  any  general 
words.  The  sam«  dIfDculty  u  encountered,  as 
tiie  same  principle  applies.  In  determining,  in 
civil  cases,  how  far  the  Legislature  may  modi- 
fy tlie  Kmedf  witiiout  Impairing  or  enlarging 
«1« 


vested  in  particular  individuals,  the  State,  for 
its  own  convenience  and  the  public  good,  may 
amen4  or  repeal  tbe  law  without  Just  c 
complaint  "The g •"  ■      '     ' 

MtrrtU, 


it  "The  power  thatauthoriEeeorpro- 
^je,"  said  Jfr.  Jv^tiu  Woodbury  in 
'.  SK«riuni«,l  N.  H.,  S13,  "may  always 
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revoke  before  an  interest  is  perfected  In  the  do- 
nee." Accordingly,  tbe  heir  apparent  loses  no 
legal  right  if,  before  descent  cast,  the  law  of 
descents  Is  changed  so  as  to  shift  tbe  inherit- 
ance to  another,  however  his  expectations  may 
be  disappointed.  And  while  it  would  be  a  vio- 
lation of  the  constitutional  mazlm  which  for- 
bids retrospective  legislation  Inconslstat  with 
vested  rights,  to  depriTe,  by  a  repeal  of  statutes 
of  limitation,  a  defendant  of  a  defense  wbich 
bad  became  perfect  while  thtry  were  in  tanx; 
yet  If,  before  the  bar  had  beeome  complete,  be 
should  be  deprived  of  an  expected  defense,  by 
an  extension  of  time  in  which  suit  might  be 
brought,  he  would  have  no  just  cause  to  object 
Uiat  be  was  compelled  to  meet  the  case  of  his 
adversary  upon  Its  merits. 

In  respect  to  criminal  offensea  It  Is  undoubt- 
edly a  mnxim  of  natural  justice,  embodied  in 
constitutional  provisions,  that  the  quality  and 
consequences  of  an  act  shnll  be  detomined  by 
tbe  law  in  force  when  It  is  committed,  and  of 
which,  therefore,  the  accused  may  be  presumed 
10  have  knowledge;  so  that  tbedeflnition  of  the 
offense,  the  cliaracter  and  degree  of  Its  punish- 
ment, and  the  amount  and  kind  of  evidence 
neceasaij  to  prove  It,  cannot  be  changed  to  tha 
disadvantage  of  the  par^  charged,  ex  poitfieto. 
And  this  equally  ^i^ies  to  because  it  includes 
the  matters  which,  existing  at  the  time  and  con- 
stituting part  of  the  transwiion,  affect  its  char- 
acter, ajna  thus  form  grounds  of  mitigation  or 
defense;  for  the  accused  is  entltied  to  the  bene- 
fit of  all  the  drcumatances  tbat  attended  his 

oduct,  BCCOidiiw  to  Uieir  legal  significance, 

determined  at  tne  time.  All  these  are  inci- 
dents that  betong  to  tbe  subetaoce  of  tbe  thing 
chargedasacrimeand,  therefore,  come  within 
the  BBvlngwhiclt  preserves  (he  l^al  character  of 
the  prin<feal  hcL  But  matteta  of  poesible  de- 
fense, whfcfa  accrue  under  pnMdons  of  podtlve 
law  which  are  srbitrarv  and  technical,  intro- 
duced for  public  convenience  or  from  motives  of 
policy,  which  do  not  affect  the  substance  of  the  [Ml] 
accusation  or  defense,  and  form  no  part  of  the 
TM  geita,  are  continuidly  subject  to  tbe  legisla- 
tive will,  unless,  in  the  meantime,  by  an  actual 
application  to  the  particular  case,  the  legal  con- 
dition of  the  accused  has  been  actually  changed. 
His  right  to  maintain  that  «(aAu,  when  it  has  tie- 
come  once  veat«d,  is  beyond  tbe  reach  of  sub- 
sequent law. 

The  present,  as  we  have  seen,  is  not  such  a 
The  substance  of  tbe  prisoner's  defense, 
upon  the  merits,  baa  not  been  touched;  DO  veatcd 
right  under  the  law  had  wrought  a  leault  upon 
bis  legal  condition  before  lu  repeal.  Be  is, 
therefore,  in  no  position  to  invoke  tbe  constitu- 
tional prohibition, which  is,  by  the  iudgmenttrf 
Ibis  court,  now  interposed  between  him  and  the 
of  which  be  baa  been  convicted. 

103  Cft. 
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In  DOT  c^nSon,  the  Judgmeot  of  tbe  Supreme 
Court  of  Hlnouri  should  be  sfflnoed. 

Trueoop*.    TMt:  _  _  _ 

Jamai  U.  UdKetmoj,  Oei^Sup,  Cbuit,  V.  B. 

Olad-DD  U.  B^  HB. 
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*L  Re-tkiMd  Ictten  latent  No.  mSiSTMited  to 
Hra.  F.  Duff,  B.  A.  Kttmller  mod  B.  P.  Duff,  Odo- 
S,  ins,  for  an  fanprovemeat  in  wMb-bow<l%.oii 

odor  of  ottelinl  letten  FaMot  No.  UIHB. 
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a.  Invlairof  prt 

Todd  patent  muet  be  limited 

namely :  projeotlone  bounded  bj  crovliur  hi 
tal  and ' — " — ' ■* "" — "■ ■"' 


tbe  form  shown. 


fonnedof  Uiebodrof  tbe  i)ieaJ,io  ■■  ti. 

naplDceurfaoe,aDd  toatranftbentbe  metal  br< 
ahape,aDato  provide ctaanntM  tor tbewater  ton 

-"  '•^■•■' -•  a  pfoaeer.  but  metelj'  devtoed  a 

nplleb  tboae  reeuHa ;  and  bla  pa- 
■ra  foim  whkdi  la  «  MbMaatlal 


APPEAL  from  tbe  dnmit  Court  of  theUnited 
StatM  for  the  Northern  District  of  Illinois. 
The  histoij  and  fads  of  the  cue  snfflcientlj 


appear  In  tbe  opinion  of  the  court. 
Mr.  I<»star  ii.  Bondf  for  appeDant 
Ho  Goonnl  appeared  fOr  appellee. 

Mr.  Jvtttee  BlAtoUbrd  delivend  the  o^o- 
loD  of  tbe  court: 

This  U  &  suit  in  equilT  brought  for  the  al- 
leged infringement  of  re-lnued  letten  patent 
No.  6C7S,  granted  to  Hn.  P.  Duft,  K  A.  Elu- 
miller  and  R.  P.  Duff,  October  S.  1873,  for  &□ 
Improvement  in  waah-boards,  on  the  surrender 
..     ,  ■_.,, »T_  ....^.  — ntedto 

,  _  .  ,  ,  .  ;.  1871. 

The  ipeciflcation  of  the  re-iwue  says:  "Tbe 
nature  of  mv  inTenilou  consists  in  tbe  construc- 
tion of  a  Bheet  metal  waab-board  vrlth  a  rub- 
bing face  lonfcitudinally  and  transvetMly  cor- 
rugated or  ribbed,  wberebj  such  rubbbig  sur- 
face shall  be  made  up  of  a  seriee  of  projections, 
bounded  by  a  series  of  horizontal,  vertical  and 
angulariy  shaped  grooves.  Tlie  nibblof;  face 
aomevrhat  resembles  tlie  face  of  a  rasp  or  file  in 

Soeial  appearance,  though  the  projeclioni  are 
«  sharp  and  angular."   "  In  the  accompany- 
ing drawing,  A  represents  the  frame  of  tbe 


wash-board  and  is  of  ordinary  construction.  [S8T] 
The  rubblnr  surface  is  formed  of  sheet  zinc  or 
other  suitable  sheet  metal,  corrugated  or  pro- 
vided with  a  series  of  raised  portions,  B,  alter- 
nating, along  the  line  of  the  cormgation  or  rib 
wUcfiformathem,  with  depressions  or  imralaed 
portlona,  a,  the  corrugations  and  depiesaiona 
extending  Id  either  direction  across  the  sheet, 
so  that  a  series  of  horizontal  and  vertical  ana 
also  anrularly  sh^d  grooves  are  formed  be- 
tween inc  projections.  Each  projection,  B,  rep- 
reamts  four  inclined  surfaces  sloping  from  toe 
apex  of  the  projection  into  the  grooves  which 
surround  and  bound  It.  The  grooves  between 
the  corrugations  are  also  broken  or  inteirunted 
at  intervsls  by  small  projections  or  raised  por- 
tions, C,  each  of  which  preHenta  two  lateral  sur- 
faces. In  awaab-board  tbuslonsitudinallyand 
transversely  ribbed  or  corrugated,  the  inequali- 
tiee  of  the  nibUng  surfaces  are  such  that  the 
desired  effect  Is  more  readily  and  effectively  at- 
tained, whereby  the  lalmr  of  washing  is  greatly 
diminished' and  is  accomplished  niin  ease  and 
facility,  and  with  less  than  the  usual  wear  on  tbe 
clothes."  There  are  three  claims  in  tbe  patent, 
as  follows :  "1.  A  sheet  metal  wash-bnard 
liaving  a  series  of  raised  projcctiona,  B,  each 
bounded  bv  longitudinal  and  transverse  groove* 
or  depressions,  substantially  as  set  forth.  3.  In 
a  sh^  metal  wash-board  tbe  projections,  B, 
each  bounded  by  grooves  or  depressions,  in 
combination  with  raised  projections.  C,  In  the 
bottoms  of  the  intcriying  grooves,  subetantially 
as  set  forth.  8.  As  a  new  article  of  manufact- 
ure, a  sheet  raetal  wash-board,  having  a  rub- 
bing face  both  lon^tudlnally  and  transversely 
ribbed  or  corrugated,  substantially  as  set  forth." 
The  wash-board  of  tlie  defendant  is  made  in 
accordance  with  the  description  contained  In 
letten  patent  No.  171068,  granted  December 
28,  1878,  to  Aaron  J.  Hull.  That  description 
shows  a  sheet  metal  wash-board  provided  with 
diamond  shaped  projections,  each  bounded  by 
diagonal  grooves  or  depressions.    The  metal 


largest  diameter  running  transveiselv  across  the 
board,  each  projection  being  bounoed  by  a  di- 
agonal groove  or  depression,  the  upper  corner 
of  ei    '  ^' "  — ' 


f  each  diamond,  where  the  grooves  ci 


oftbes)  . 
ner  being  the  lovie^  part  of'the  diamond.  The 
claim  of  the  patent  is  Ibis:  "A  wash-board  of 
sheet  raetal.  formed  nith  a  series  of  raised  dia- 
mond shaped  projections,  B,  and  a  snies  of 
narrow  diagonal  grooves,  b,  between  the  pro- 
jections, which  cross  each  other,  subelantially 
as  set  forth." 

The  case  was  heard  on  pleadings  and  prooh 
in  the  circuit  court.  That  court  entered  a  de- 
cree declaring  that  the  equitlea  were  with  tbe 
defendant  and  dismissing  the  bill. 

It  is  entirely  clear  that  tbe  specification  of  tbe 
Tod{l  patent  descriljes  the  grooves  in  the  metal 
OS  being  horizontal  and  vertical,  and  givee  no 
other  meaning  to  the  words  transverse  and  lon- 
^tudinal.  It  describes  the  transverae  and  longi- 
tudinal comigatlng  or  ribbing  as  producing 
projections  whirh  are  Imundra  by  norizontal 
ana  vertical  grooves.  Prom  the  evidence,  Todd 
looli  the  old  zinc  wash-board  corrugated  Into  hor- 
izontal grooves,  and  corrugated  or  ribbed  it 
83  ftl3 
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waiD  bjr  Terticol  grooves  croadog  the  horizon- 
bu  gntovtM  at  rigSt  aoKles.  Notuing  te  said  In 
tbe  Bpedflcation  as  (o  the  method  of  producing 


In  tbe  Qalusba  and  Saflora  potent  of  I>«- 
xmber,  18S7,  them  Is  aliown  a  wash-boerd 
formed  of  corrugated  sheet  melal.  Tbe  specifl- 
cation  atatea  thai  the  corrugations  are  formed 
of  a  series  of  elevations  and  depressit  . 
elevations  and  depressions  being  in  p&rallel  tows 
and  in  alteroale  positions  with  respect  to  each 
other;  that  tbe  corrugations  ore  ohlong,  their 
ends  and  sides  inclined,  and  their  edges  some- 
what rounded;  that  eaiji  elevation  forms  a  fig- 
ure approzimAting  to  a  semi-cjtinder  pointed 
at  each  end.  tlie  ends  of  the  elevations  in  one 
row  overlapping  the  ends  of  those  in  the  ad- 
joining rows;  that  tbuschannels  arc  formed  for 
the  escape  of  water  downward;  and  that  tbe 
form  of  the  comigalionB  stiffens  the  board,  as 
compared  i^ith  ttie  old  form  of  parallel  Sutes 
extendipg  entirelj  across  the  plate. 

In  tbe  Crihfield  patent  of  October,  1870,  there  is 
shown  8  ziucwash-board,  composed  of  a  seii 
irregularijplaceddiAmondsbaped  raised  pi...  . 
arranged  in  rows  crosswise  of  the  board  from 
top  to  bottom,  each  alternate  row  being 
poeed  of  more  elevations  than  the  adjacent 
[639]  the  elevations  in  one  row  being  opposite  the 
■pacesbetween  the  elevations  in  the  two  adjacent 
TOWS,  and  a  series  of  oblique  channels  Dcing 
thus  formed  upand  down  the  board  from  either 
aide.    The  speciflcatton  states  that  the  boards 


can  be  stamped  out  hy  die  plates. 

Nothhig  b  shown  m  evidence  t^ 
novelty  of  the  claims  of  tbe  Todd  n 


in  view  of  the  structure  shown  in  the  pal 

of  Oalusba  and  Baftord  and  of  CrihSeld,  tbe 
claims  of  the  Todd  re-issue  must  be  so  Unriled 
ea  not  to  extend  to  a  structure  such  as  is  de- 
scribed in  the  Hull  patent.  We  do  not  perceive 
that  in  the  wasb-boards  made  bythe  d^endant 
there  is  an;  aubatanttal  departure  from  tbe  de- 
scription in  tbe  Hull  patent 

The  case  is  one  where,  in  view  of  the  Mate 
of  the  art,  the  invention  must  be  restricted  to 
the  form  shown  and  described  hy  the  patentee. 
In  the  field  of  wash-boards,  madeof  sheet  metal, 
with  the  surface  broken  into  protuberances 
formed  of  the  body  of  the  metal,  so  as  to  make 
a  rasping  surface  and  to  strengthen  the  metal 
liiy  its  form  and  to  provide  channels  for  the  wa- 
ter to  run  off,  Todd  was  not  a  pioneer.  He 
merely  devised  a  new  form  to  accomplish  these 
results.  E. Co.  v.  Saula,  87 U,  8.,  6H  [XXIV., 
loss}.  The  defendant  adopts  another  form.  Un- 
der such  circumstances,  toe  Todd  patent  cannot 
be  extended  so  as  to  embrace  the  defendant's 
form.  The  latter  Is  not  s  mere  colomble  de- 
parture from  the  form  of  Todd,  but  Is  a  substan- 
tial departure.  These  views  ara  in  accordance 
with  those  heretofore  snnoimced  bv  this  court 
In  MerHa  v.  Tamlm*,  M  U.  8..  668  [XXIV.. 
2881 ;  »*%«.  a..  V.  Jfwft  Cfo. .  85  Id. ,  374  rxXIV.  . 
8441,  and  Bunt*  7.  Jftyer,  100  Id..  671  [XXV., 
7W1. 

The  decree  of  Vie  (Xreuil  Court  it  qfirm«<t 
Ibue  coT>r.   Tret : 

James  H.  M«KtBanj,  Qerk,  Sup.  Oniit,  IT.  8. 


MEMPHIS    AND    CHARUSTON   RAII.     [S81 
ROAD  COMPANY,  .^pl.. 


(See  8.  C  IT  Otto,  ta-KS.) 
(Xtueruhip  ^eorporatbm. 


Oorpontlon:  and,  althi 


imish  ptevtoualv  InoorponUed 
inot  remove  Into  (lie  Circuit 


Court  or  the  United  States  a  Butt 
In  Alabama  by  a  cEtlien  of  Alah 

[No.  196.] 
Argued  Mar.  16,  188S.     Deeidtd  Apr.  I,  1883. 

APPEAL  from  the  Circuit  Court  of  the  United 
Statesforthe Northern  District  of  Alatwma. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  tbe  court. 

JfiMtn.  W.Y.  C.  HtuB««  and  MiUon  Bunut, 
for  appellant: 

Tbe  intention  and  effect  of  the  Alabama  L^- 
islature  was  to  grant  the  right  of  way  lo  the 
Railroad  Company  which  nad  been  incorpo- 
rated by  tbe  Legislature  of  Tennessee. 

B.  S.  Cm.  v.  MarrU,  12  Wall.,  65  (79  IT.  S.. 
XX.,  854);  a  A  (^.  V.  WHUon,  18WaU.,2£t 
(80  U,  8.,  XX.,  576);  WiUiamt  v.  ff.  R.  Co.,  8 
Dm.,a87;  TreadKa^  v.  R.  B.  Co.,  21  la.,  861;  Et 
parte  8ehUieiiUrger,9^JJ.  S.,  866 (XXIV. ,858); 
St.  Low,  ate.,  B.  B.  Co.  v.  Ind.  A  St.  LmiiiB. 
ir.C^., 9lUp.,10S;  Bee.eBiss.,103;£.£.Cb.T. 
Kodnte,  10*  U.  8.,S  (XXVI..  648). 

Tbe  Albama  Act  of  18S0  granted  to  appellant 
notbingmoretbanwaaexpresslygmnted.  That 
Act  did  not  expresdr  grant  corporate  pcwrrs 

J  appellant  as  a  newly  created  domestic  corpo- 

ition.  It  did  expressly  grant  a  right  of  way  to 
appellant,  asa  Tennessee  Corporaaon,  through 
the  State  of  Alabama. 

Abb.  Dig.  Law  of  Corp.,  161.  KC.  M,  158. 

e.  70. 

The  title  of  an  Act  is  entitled  to  very  little 
weight. 

Potter,  Dwar.  Btat.,102, 108. 

Bedg.  Stat.,  £d  od.,  40;  Badatn^.  Cdleelor,  S 
Wall.,  110(72  U.  B..  XVIIL,  519);  BarUett*. 
Jfrrrt*.  9Port.,  S66. 

On  Uie  other  band,  the  preamble  of  an  Act  is 
entitled  to  great  weiriii. 

Pottei'e  Dwar.,10^  96S,  S«9;  Am4  V.  ArtMA. 
9  Pet.,  801,  817. 

Mr.  Enoch  Ibtten,  for  appellee. 

Mr.  JuM^  Or*r  delivered  the  opinion  of 
the  court: 

This  action  was  brought  by  the  State  of  Ala- 
-jma,  for  the  use  of  Jackson  County,  in  a  court 
of  that  State,  agalnM  a  Railroad  Corporation 
whose  road  paued  throu^  that  State  and 
county,  ta  recovn'-thr.amount  of  a  county  tax 
aieemed  upon  its  property.  It  was  removed  into 
the  (Srcuit  Court  of  the"  United  States  for  the 
Northern  District  of  Alabama,  upon  the  peti- 
tion of  the  Corporation,  alleging  that  it  was  a 
citiien  of  the  State  of  Tennessee  and  the  plair  u 
iff  was  a  citizen  of  Alabama.  Upon  the  mclioik 
of  the  pldntlff  and  tbe  introduction  fai  evMence- 
of  the  AcM  of  the  Legialatoiea  of  Tameasce,. 


JSxKrvn  AHD  CHABLsnoir  R.  R  Co.  v.  Atjiumj, 


tbon  Acta,  tbe  CiitMilt  Court,  foHowing  iU  own 
decUonin  OfMlanilv.  Ji: it. Co.,8  Woods. <6I, 
miiaod«d  tlM  cue  to  tbe  state  court,  upon  the 
ground  that  tbe  defenilant  waa  a  Corporation 
chartered  bj  the  8tate  of  Alabama;  and  from 
tbe  order  remanding  tbe  caae  tbe  defendant  ap- 
pealed. 

T)ie  question  decided  b;  tbe  Circuit  Court, 
and  anued  bj  the  appellant,  depends  upon  tbe 
[HOTisiona  of  tbe  statutes  of  Alabama. 

Tbe  flnt  Act  of  tbe  Le^slature  of  Alabama 
upon  tbe  subject,  panaodou  tbe  7th  of  January, 
1850,  is  entitled  "An  Aa  to  Incorporate  tbe 
Hempbia  and  Charleston  Railroad  Company," 
[HI]  snd  naa  tbls  preamble:  "  Wberrae,  an  Act  was 
paawd  by  the  6tate  of  Tennesaee,  bearing  data 
the  2d  day  of  February,  lB4e,  and  tbe  same  was 
amended  by  an  Act  of  tbe  same  State,  dated 
February  4, 1S48,  for  tbe  formation  of  a  com- 
pany, uoder  tbe  name  and  a^k  of  tbe  Memphis 
and  Charleston  Railroad  Company,  for  tbe  pur- 
poee  of  eatabllsbing  a  communication  by  rail- 
road between  Memphis,  Tennessee  and  Cbarles- 
ton.  South  Carolina;  and  whereas.  It  is  believed 
that  tbe  moat  eligible  route  for  said  road  Is 
through  a  portion  of  this  State;  and  whereas,  it 
la  also  believed  that  great  and  lasting  benefits 
win  accrue  to  tbe  ioubjtanla  of  tbe  State  from 
said  imfHorement;  Therefore," 

It  then  proceeds,  in  tbe  1st  section,  to  pro- 
vide that  "  The  said  Company  sball  have  tbe 
light  of  way  through  the  territory  of  tbia  State 
to  construct  (heir  road"  between  certain  points 
named,  "  and  said  Compaay  shall  have  and  en- 
Joy  all  UMii|0Ua,powersand  privileges  granted 
to  them  by  the  Act  of  incorporation  above  men- 
tioned, and  shall  be  subiect  to  all  the  liabilities 
and  reabrlctions  impoMd  by  tbe  same,  together 
with  the  following  requirements." 

The  Sd  section  provides  that  "In  the  event 
nid  road  shall  be  located  through  Tnacumbia, 
ftahall  betbedn^of  the  Company  to  construct 
a  branch  to  Florowe;  and  In  the  event  said  road 
shall  paaa  on  tbe  north  tide  of  the  Tennessee 
Biver  near  Florence, -h  ahall  be  the  duty  of  aaid 
Company  to  coaetruct  a  branch  to  Tuscumbla; 
Pnmded,  That  the  subacriptlou  lu  the  town  or 
county  applying  for  tuch  branch  shall  be  fully 
sufflcfent  to  pay  the  coat  of  the  same." 

The  3d  section  provldee  that  "  Tbe  said  Com- 
pany shall  be  aniborited  and  required  to  open 
book*  for  tbe  subaciiptlon  of  stock  In  the  cai»tal 
of  said  Coiporation  m  the  State  of  Alabama,  so 
Bs  u>  afford  tbe  citizens  thereof  an  opportunity 
lo  take  stock  to  tbe  amount  of  (1,500.000  of 
tbe  capital  of  said  Company;  P/vcided,  That  if 
said  $1,500,000  be  not  subscribed  in  Alabama 
within  ninety  days  after  the  books  are  opened, 
then  It  may  be  t^ken  elsewhere." 

Tbe  4th  section  provides  that  "The  said  Com- 

a  shall,  at  the  first  meeting  of  the  atock- 
tra,  designate  a  time  when,  and  a  place  or 
lUSlplacea  in  North  Alabama  where,  for  die  con- 
venience of  the  citizens  of  the  State  who  mar 
be  stockholders,  tbe  subsequent  electitmfor  di- 
rectors shall  be  held,  and  shall  give  notice  there- 
of in  one  or  more  newspapers  published  in 
North  Alabama:  and  said  elections  shall  he  held 
at  the  same  time,  both  h>  this  State  and  in  Tea- 
oessee." 

The  5th  aection  provides  that  "  The  mtmeya 
Bn  17  Otto. 


subscribed  by  tbe  dtiienaof  Alabanu, whether 
by  the  State,  counties,  corpMmtions  or  individ- 
uals, ahall  flnt  be  applied  to  tbe  construction  of 
the  road  witUn  the  Umits  of  the  State  of  Ala- 
bama, and  ssld  moneys  shall  be  placed  in  some 
safe  depository  In  North  Alabama  until  le- 
quired  for  use;  Pm»ded,  That  nothing  in  this 
section  shall  be  so  construed  as  to  prevent  Ibe 
Company  from  putting  under  coulrsct  the 
whole  road  whenever  in  their  eGlImation  a  suf- 
flcient  amount  of  funds  aball  have  been  ob- 
tained." 

The  Mb  section  provides  that  "  Bald  Ccmpa- 
ny  shall  not  charge  for  tbe  transportatioo  of 
poaona  at  property  any  higher  rates  on  cne 
part  than  on  another  of  saidroad;  but  the  tolls 
shall  be  equal  and  uniform  on  eveiy  psrtof  cstd 
road  for  articles  of  the  Esme  den^rtptiou, wheth- 
er passing  in  one  direction  or  tbe  other," 

So  far,  it  is  not  made  quite  clear  whether  tbe 
wonls  "  said  Company,"  as  used  in  tbebody  of 
tbe  Act,  refer  to  the  Company  which  the  Act 
in  its  title  purports  to  incorporsie,  at  lo  the 
Company,  mentioned  In  the  preamble,  for  Ihe 
formation  of  which  Acts  had  b^en  psised  by  Ihe 
State  of  Tennessee. 

But  that  these  words  do  not  refer  to  tbe  Ten- 
nessee Corporation  and  are  meant  to  deEignate 
an  Alabama  Corporatinn.  is  msde  plain  bv  the 
repeated  uoe  of  the  words  "  the  Compsny  here- 
by iucorpoiated  "  in  tbe  7tii  section, whichisss 
follows;  "  Tbe  Company  hereby  incorporaied 
shall  not  locate  their  road  on  the  track  of  the 
Tennessee  Valley  Railroad,  nor  of  any  other 
railroad  which  has  heretofore  been  chartered  by 
this  Stale;  Pretidai,  Companies  have  been  or- 
ganised under  the  same,  without  first  procuring 
Qie  assent  br  agreement  with  raid  companies; 
but  it  riiall  De  lavrful  for  the  Compsnv  beieby 
incoiporated  to  acquire  by  purcbace,  glft,release 
or  otberwise,  from  any  other  Company,  all  Ihe 
rights,  privileges  and  immunities  of  (aid  Ccm- 
pany,  and  ptWEeBs  and  enjoy  the  same  as  fully 
as  they  were  or  could  be  poaaeased  or  enjoyed  [B84] 
by  the  Company  making  the  transfer." 

Tbe  two  other  sections  of  tbe  Act  alio  tetm 
to  regard  the  Corporation  as  created  as  well  as 
controlled  by  the  State  of  Alabama;  for  Ibettfa 
section  provides  that  "  Any  railroad  ccmpsny 
now  chartered  or  hereafter  to  be  chartered  iit 
ibis  State  shall  have  the  right  to  connect  Iheir 
road  witii  the  road  authorized  by  this  A(t;" 
and  the  0th  section  provides  that  "Kothinr 
contained  in  this  Act  ahall  prevent  tbe  Etatecil 
Alabama  from  levying  and  collecting  such 
taxes  on  tbe  property  of  said  Comieny  wiibin 
this  State  as  shall  by  the  General  Acsembly  of 
the  State  be  osaessed  on  tbe  properly  of  other 
railroads  In  this  State;  nur  shall  anything  there- 
in be  construed  ao  as  to  prevent  Ihe  chartering 
and  building  other  railroads  in  Ihe  State  ctm- 
ing  within  any  distance  whatever  of  aaid  road, 
anything  in  the  said  law  of  Tennessee  to  the 
otmUary  notwithstanding."     Slat.  Ala.,  1640- 

50,  ch.  ise. 

The  wbcde  Act,  token  together,  manifeatstha 
undorstanding  and  intention  of  the  Legisiature 
of  Alabama,  that  the  Corporation,  which  waa 
tbeiet>y  granted  a  ri^t  of  way  to  constnict 
throu^  this  State  a  railroad,  with  which  any 
fsllroed  company  chartered  or  to  be  charteiM 
in  this  Stall  ahould  have  the  rlritt  to  connect 
lU  rtwd;  and  which  wu  nqulred  to  conilrtict 
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flSB-en  SursKifx  CoTTBT  or  thk  tTinTKD  Statib. 

•  bruch  rallKMd  (n  tbl«  Bute;  to  open  booki 
for  mibacriptloiw  of  (lock  to  a  certain  unovint 
tn  thi*  State:  to  applf  the  moneyi  hen  mb- 
•crtbed  to  the  conatrnction  of  the  road  within 
this  State,  and  to  hold  election*  hi  thla  State; 
mu  and  ihould  be  in  law  a  Corporation  of  the 
Stale  of  Alabama,  •llhooxh  having  one  and  the 
same  organlution  with  the  Corporation  of  the 
same  name  pre  Hoiulf  estabUshed  by  the  Leg- 
lalature  of  Tennessee. 

The  aubaequcnt  Actt  of  the  State  of  Ala- 
bama point  in  the  same  direction,  and  each 
speakB  of  the  Oompanf  as  Incoiporated  or  char- 
tered by  the  Legiauture  of  Alabama. 

The  Act  of  the  ISth  of  FebruarT,  18S0,  is  en- 
titled "  An  Act  to  Amend  an  Act  Entitled  '  An 
Act  to  Incorporate  the  Memphis  and  Charles- 
ton Railroad  Compenj,'. Approved  Januarr 
7,  1S50,"  and  providea  that  it  "The  subacrlbera 
to  the  capital  stock  of  the  Memphis  and 
Charleston  Railroad  in  the  State  of  Alabama,' 
[BSBl  from  a  failure  to  obtain  the  necessarr  legisla- 
tion from  the  States  of  Tennessee  and  Mtssis- 
■ippl,  or  from  any  other  cause,  deem  It  expedi- 
ent to  form  a  separate  and  independent  organi- 
zation, then  and  in  that  event  Uiey  are  hereby 
vested  with  full  power  and  authority  to  do  Ihe 
same;  and  said  Company  so  organized  sh'nll  be 
known  by  the  name  and  styleof  the  Mississippi 
and  Atlantic  Baitroad  Company,  and  ahall 
have  and  enjov  ail  the  rights,  privileges  and 
powers  heretofore  gtatited  or  inteuded  to  be 
granted,  and  be  subject  to  all  the  limitations, 
reerlrictions  aod  liabilities  heretofore  imposed 
or  intended  to  be  imposed.in  the  several  Acta  in- 
corporating the  Memphis  and  Cliarleston  Rail- 
road Company."    Stat.  Ala,  1B49-50,  ch.  12B. 

The  Act  of  the  7ih  of  February,  1866,  which, 
as  mentioned  in  its  title  and  provided  In  its  lat 
•ectioD,  gnnti  to  "The  Memphis  and  Charles 
ton  Railroad  Company  "  a  right  of  way  for  an 
ftzlenaion  of  iU  road  through  the  territory  of 
this  State,  ezpressly  provides  in  the  3d  section 
that  "  Said  right  of  way  is  granted  upon  the 
some  terms,  reatrictions,  liabilities  and  condi- 
tions, that  the  right  of  way  is  granted  to  said 
Company  under  ibe  charter  granted  to  said 
Company  by  the  Qeneral  Assembly  of  Ibis  Slate 
and  approved  71h  January,  1850.*'  btat.  Ala., 
1895^   ch.  802. 

The  defendant,  being  a  Corporation  of  the 
State  of  Alabama,  has  no  existence  in  this  Slatt 
as  a  legal  entity  or  person,  except  under  nnd  by 


State  of  Alabama,  be  consider! 
Alabama,  which  cannot  sue  or  be  sued  by  an 
other  citizen  of  Alabama  in  the  courts  of  th( 
United  States.  R.  R.  On.  v.  Wheeler,  1  Black,  SSe 
[M  U.  8..  XVII.,  1301;  R.  Go.  v.  WMtton.  M 
Wall.,  270,  288  [80  U.  S.,  XX.,  571.  G75]. 

This  view  being  conclusive  against  the  claini 
of  the  appellant,  It  Is  uoneceaaary  to  considei 
whether  the  action,  brought  by  Ibe  State  ol 
Alaliama  for  the  use  of  one  of  its  counties,  can 
be  considered  as  a  suit  brought  by  a  citizen  ol 
the  Stale  of  Alabama,  wllhm  the  meaning  ol 
the  Constitution  and  laws  of  the  UnltedStatea. 
Jud^m«nt  affrmtd. 

TniB  oopjr.   Teat : 

Jamet  H.  HcKanike;,  Clerk,  Bup.  Court,  U.  8 

Ctted— IDS U. B.,  i»;  mo. B.,  1«  I  tiflcate  of  deposit,  draws  any  orCer  or  diu  ol 

UO  M7  V.  & 
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excliuigo,  makea  uiT , . „ , 

note,  bond,  dnft,  Ull  of  exehann,  iiH»tn», 
judgment  or  decrae;  or  wbo  nufcet  aof  faue 
(•BSl  Wtrj  in  kn;  book,  rajMnt  ta  atalcmeiit  of  the 
nasodation,  with  tntent.  In  dther  cue,  to  In- 
jure or  defnud  tbe  usodadon  or  mij  other 
rompaiiT,  bod^  politic  or  corporate,  or  any  )n- 
diTidual  penon,  or  WdeeelTeBn]ro<Bceroithe 
oModatloa  or  any  agent  appointed  to  examine 
the  affito  of  aoT  such  ataoriation;  and  erer; 
penon  who,  vlth  like  intent,  aids  or  abets  anr 
officer,  cleric  or  agent  In  any  violation  of  Ihb 
aecdoa,  shall  be  deemed  gnilty  of  a  miadanean- 
or,  and  shall  be  impriaoned  not  less  than  flve 
years  nor  mora  than  ten." 

An  Indictment  baaed  on  this  aecdon   ._., 

Jan.  20,  18TV,  found  aninat  (tefendaol,  James 
H.  Britton,  In  the  Diatiict  Court  of  the  United 
States  for  tbe  Eaatem  District  of  Hlsaoori.  It 
oxtialned  one  hondred  and  nineteen  counts, 
liw  Brst  coont  chamd  as  follows: 

"That  James  H.  filtton,  late  of  said  district, 
OD  Un  SOth  day  of  Jnna,  in  the  year  of  our 
Lord  1870,  at  said  district,  being  then  and  there 
praident  of  a  certain  national  banking  aaeoda- 
tioD  then  and  there  known  and  designated  aa 
the  'NationBl  Bank  of  the  Stale  of  Missouri,  in 
St.  Louis,*  which  said  asaodatfon  had  been 
theretofore  created  and  organised  under  and  I^ 
Tirtue  of  an  Act  of  Coi^rees,  entitled  'An  Act 
to  Provide  a  National  Ciirrency  Secured  by  a 
Pletee  of  United  States  Bonds,  and  to  FiovUe 
for  Oe  Cifculatloo  and  ItedemptitMi  Tbenof,' 

proved  Jane  8,  in  the  year  of  our  Lord  18H, 

1  which  said  aaaodatlon  was  then  and  there 
a  tMnWng  boiineet  f 
nlddistrtet.  undertl 


Uhitxd  Statss  v.  BiirmHi. 


approve 
and  whi 


there  belonging  to  and  In  use  by  the  taid  asso- 
ciation in  iRuiMcting  its  said  banking  business, 
and  then  and  there  dedgnated  and  known  as 

r  At  and  loaa,  number  dx,'  a  certain  entiy  to 
cradlt  dta  certain  account  known  aa  proflt 
and  loss,  wUdi  shid  enliy  waa  thm  and  then 
In  the  words  and  flgnrta  following,  that  is  to 


said  bonk,  then  and  there  purported  to  show 
and  did,  in  substaitce  and  effect,  indicate  and 
[•BTl  declare  that  tbe  aum  of  |S,8AS.88  was  then  and 
there  received  b^  laid  aisadaUon,  on  account 
of  lutereit  thai  and  there  due  and  payable  to 
aaid  association  br  one  Richard  L.  Dickson. 

And  the  juron  aforeaaid,  on  their  oaths  afore- 
said,  do  further  pnaent  that  the  said  entiy  so 
made  aa  aforeeald  was  then  and  there  false  In 
this,  that  the  aald  mm  of  $5, 8«S.  88  waa  not  then 
and  tliere  received  l^  add  amodation  on  ac< 
count  of  tnterest  then  and  there  dtM  and  pay^ 
able  to  said  association  fiom  the  sdd  Riohani 
L.  Dickson,  aa  he.  tbe  said  James  H.  Britton. 
then  and  dure  well  knew;  and  that  the  aatden- 
trv,  *o  made  as  aforesaid,  was  then  and  there 
falBB  In  this,  that  the  said  sum  of  $3,8«G.ea  was 
not  then  and  there  recdved  b;  said  association 
upon  any  account  from  any  source,  ss  he,  tbe 
said  James  H.Britton.ihen  and  there  well  knew; 
and  that  the  said  false  entry  was  then  and  there 
made  as  aforeedd  with  the  Intent  then  and  there 
See  17  Otto. 


any  agent  iA6  m^^t  be  tbereafis 

appointed  t^  the  Comptroller  of  the  Cnrrencf 
to  examine  tbe  affairs  of  ssid  associatioiL  c«>- 
tmry  to  the  fonn  of  the  statute  of  tbe  United. 
States  in  such  esse  made  and  provided,  and 


Tbe  thirty-tc 
bered  from  two  to  thirty Jve,  In  _  „  _, 

in  the  eatne  language,  the  mskJng  of  sltnilai 
false  entriea  in  the  same  hoA  with  the  samein- 


The  thirty-sixth  count  WH  in  dl  reniects  sin 
ilar  to  the  tweceding  thlr^41ve  counts,  excq . 
that  it  omitted  the  averment  that  tbe  false  en- 


try was  made  with  the  intent  "  To  decdve  an; 
aeent  wbo  miriit  be  thenafter  appointed  by  tbe 
Comptroller  of  the  Currency  to  examine  the  af- 
fairs (tf  mid  usodadon,"  and  in  lieu  thereof  al- 
leged It  to  be  wllb  intent  to  Injure  onddefraod 
the  said  aasodatlan  and  certain  peiaons  to  said 
Jurors  unknown. 

The  thirty-seveoth  count  charged  as  follows: 
"That  tbe  said  James  H.  Britton,  late  of  said 
district,  on  tbe  ad  day  of  April,  hi  tbe  year  of 
our  Lord  1871,  at  said  district,  being  then  and  | 
there  president  of  a  certain  nationd  banking  aa- 
sodaoon  then  and  there  known  and  designated 
as  the  'National  Bank  of  the  State  of  Hlatouri, 
In  St.  Louis.'  which  said  aasodation  had  been 
theretofore  created  and  organized  under  and  h; 
virtue  of  an  Act  of  Ctmgresa,  entitled  'An  Act 
to  Provide  a  National  Currency  Seemed  tn  a 
nedge  of  United  States  Bonds,  and  to  Provide 
for  the  Circulation  and  Redemption  Tbenoi.' 
approved  June  8,  in  lite  year  of  o«rL(«d  1884 
and  which  aid  association  was  then  and  titero 
acting  and  carryinK  on  a  banking  budneaa  in 
.tbe  <St7  of -St.  .Loids,  Jn  aaid  district,  under  tbo 
taid  Act  of  Congress  and  the  Acta  amendatoiy 
thereof,  did  pay  to  a  ceridn  person,  lo  the  Jn- 
lors  aforesaid  unknown,  a  targe  sum  of  money, 
to  wit:  t2,400,  out  of  the  monevs  and  funda 
then  and  there  belonging  to,  and  the  prtqterty 
of,  said  aasodatibo,  in  the  purcbaae  by  mm,  tho 
said  James  H.  Britton,  from  aald  unknown  per- 
son, of  a  htfge  number,  to  wit:  forty  certain 
shares  of  tbe  capitd  stock  of  uid  assodation, 
which  said  shoics  of  stock  were  then  and  there 
represented  upon  the  bodkt  of  said  aasodation 
to  be  the  proper^  of  one  Frands  Fisher. 

And  Uie  jurors  aforeeald,  on  their  oaths  afore- 
said, do  further  present  that  the  sdd  James  H. 
Brilton,  president  as  aforeeald,  did  then  and 
there,  by  means  of  tbe  payment  aforesaid,  in 
manner  and  fonn  aforesdd,  willfully  misar~'~ 
the  said  sum  of  92,400  of  the  mooevs  and  ft 


and  fonn  aforesdd,  willfully  misaiqily 
sum  of  92,400  of  the  mooevs  and  fumfa 
aa  aforesaid  of  said  aasodation ,  with  intent  then 
and  Uiere,  on  the  part  <d  him,  the  said  Jamea 
H.  Britton  to  Injure  and  defraud  tbe  mid  aaao- 
datlon and  certain  persons,  to  the  Jurora  afor» 
said  unknown,  contrary  to  the  form  <rf  the  stat- 
ute of  tbe  United  Slates  In  ouch  case  made  and 
rovided,and  osalnsttbrir  peace  and  dignity." 
The  next  following  nineteen  counts,  num- 
bered from  88  lo  66,  includve,  are  similar  to 
count  87,  and  need  not  be  act  out 

The  next  succeeding  oounta,  numbered  fnxn 
57  (o  76,  indudva,  biU  excepting  tbe  aeventj- 
fourth,  are  similar  to  count  tbiTty'Seven,aioept 
that  they  omit  the  averment  that  the  mJaapptl- 
cation  was  made  with  latent  " To  Injure  and  de- 
bftud  tbe  sdd  aasoclatian  and  oerlalnpeaona  to 
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Am  Juron  attatmid  nnknown. "  These  counts 
«rer  no  Intent  wbalever.  The  seveDty-fourth 
count  ii  dmlbr  to  the  tbirtj-«evealh. 

The  next  twen^  connta,  nmnbered  from  77 
to  M,  IndualTe,  are  in  all  reepe<^i  Bimilar  to 
«oant  87,  except  that  they  contain  the  follow- 
liw  addltionnl  arennent.f orming  the  condnakm 
of  the  first  clraae  of  the  count,  namelv:  "And 
wUch  said  aluKa  of  stock,  so  purchased  as 
mforesaid,  were  tben  ftnd  there  hidd  t^  him,  the 
■aid  James  H.  Britton,  In  trast  for  the  nse  of 
■aid  aaacciatioa,  and  which  Rtld  shares  of  stock 
were  not  porchssed  as  aforesaid  in  order  to  pre- 
vent loaa  npon  anv  debt  thraetofore  contncted 
with  laid  asMtciation  In  good  faiUi." 

Thdnext  twenty  counts  numbered  from  97  to 
316,  are  all  similar  to  count  96,  except  that  they 
«mit  the  averment  that  the  misapplication  Ot 
the  funds  of  the  association  was  witb  the  intent 
"To  injure  and  defraud  the  said  association 
and  certain  penona  to  the  Juion  aforesaid  un- 
known."   These  counts  charge  no  intent. 

Tbecountnumbered  117  was  similar  to  count 
88,  and  count  numbered  118  waa  almilai  to 
count  1. 

As  no  dIvUon  of  opinion  respecting  count 
numbered  lltliscertlfled.  It  Is  unneceuary  to 
notice  tliBt  count. 

The  defendant  demurred  to  the  Indictment. 
By  order  of  the  District  Court,  the  indictment 
wa%  on  Ma;  16, 1679,  remitted  and  transferred 
to  the  next  regular  Term  of  the  United  Statea 
Circuit  Court  for  the  Eastern  Dirtrict  of  Mis- 
souri, at  whldk  Term  the  cause  was  heard  upon 
the  demurrer.  Upon  siich  bearing,  the  foUow> 
Ing  questions  arose,  upon  which  the  Judges  of 
the  Circuit  Court  were  divided  and  oi^xiaed  in 
'Opinion,  namely: 

1.  Whether  11  waa  necessary,  in  the  counts  of 
a^  indictment  charging  a  fraudulent  purchase 
by  the  defendant,  oicertala  shaies  of  the  capl- 
tustockof  said  assodatiMi,  to  state  for  whose 
use  the  purchase  was  made,  and  whether,  whore 
it  la  charged  in  the  indictment  that  the  purchase 
of  stock  waa  made  for  the  use  of  the  bank,  such 
KTerment  vitiates  the  indictment. 

3.  WhetheTitwasnecessaryintbesaldcounls 
[S60]     to  allege  that  the  pmchaae  of  stock  was  not 

made  in  order  to  prevent  loes  on  some  previously 
contracted  debt. 

8.  Whether  it  was  necessary  In  the  said  counts 
to  set  forth  the  means  by  which  the  defendant, 
as  president  of  sold  bank,  poaseAed  blmaetf  of 
the  moneys  of  the  bank,  which  he  employed  la 
purdiaalDc  said  stock. 

4.  Whether  It  was  neceaaary  to  charge  In  the 
Bald  counts  that  the  defendant,  as  president  of 
the  bank,  waa  In  poeaeialou  of  the  funds  of  the 
t)ank.  In  addition  to  charing  misapplication  of 
aaid  funds. 

6.  Whether  the  counts  of  said  Indictment 
charging  the  fraudulent  purchase  by  the  defend- 
ant, as  president  «f  said  banking  aasodatian, 
«f  certain  shares  of  slock  "In  trust,  for  the  use 
of  said  association,  and  which  said  alurea  of 
atock  wen  not  purchased  as  aforesaid  In  order 
to  prevent  loss  upon  any  debts  theretofore  ooo- 
tractod  whh  aaldasMxiatlon  in  good  faith,"  al- 
lied with  suffident  certainty  an  offense  under 
Md  (ectloii  Sa09of  the  Revised  Statutes  of  the 
Uidtad  Statea. 

6.  Wlietber  count  numbered  110  of  the  said 
.  IndictiiMnt  chargea  with  sutDdent  certainty  an 
CM 


offense  under  said  section  B309  of  the  Bavind 
Btatutea  of  Ute  United  BtaUa. 

7.  Whether  it  Is  necessary  under  an  indict- 
ment under  aectton  0808  of  the  Bev^ed  Etatn  tea, 
charging  willful  miaappUcation  of  the  f unda  of 
a  banking  association,  to  allege  that  such  mia- 
appUcation waa  with  intent  to  defnmd. 

8.  Whether  the  purchase  of  stock  In  violatloK 
of  section  saoi  of  the  Kevised  Statutes  of  tha 
United  Stat«a,  If  made  wltli  Intent  to  defraud, 
and  by  cme  or  more  of  tha  offlccn  of  the  hank 
named  in  said  section  S909  ot  (he  Revised  Btat> 
utea,  la  a  crime  punishable  under  the  latter  se» 
tkin. 

9.  Whether  those  counts  which  cover  alleged 
false  entries  suffldently  stale  an  offense  nnder 
section  0809. 

These  quwtlons,  together  wltii  the  pleedlnga 
upon  which  they  arose,  were,  on  motion  of  coun- 
sel for  the  Unluid  States,  certified  by  the  Judges 
of  the  Circuit  Court  to  this  court  for  its  opinion 
thereon. 

Mr.  wmUaa  A.  Kmiarj.  Aut.  Atty-Om., 
for  pUntifl. 

Jraatrt.  Oao.  H.  Shialda.  Chaatar  H. 
Kroaa.  John  B.  Hendanm  and  Th^rnaa  C. 
FletAer,  tor  defendant. 


In  passing  upon  the  questlona  certUled  to  us 
by  the  circuit  court,  it  will  be  convmlent  to 
follow  the  order  in  whldi  UwT  have  been  allied 
by  counsel,  rather  than  that  In  whicb  tbe  qnea- 
tlona  aia  presented  by  the  certificate  of  division. 

The  section  cf  the  Revised  Btatnlei,  upon 
which  the  indictment  is  based,  createa  and  de- 
scribes certain  offenses,  and  enreaaly  desomt- 
nalea  them  misdemeanors.  In  tne  case  of  U.  S. 
V.  Mm,  7  Pet.,  188,  it  waa  said  by  thia  court 
that  "The  general  rule  is  tbat,in  intOctmentsfor 
misdemeanors  created  by  Statutes,  It  issufflcieat 
to  charge  the  offense  In  the  words  of  the  stat- 
ute. ThereisDot  that  technical  nlcetymuired 
as  to  form  which  aeems  to  have  been  adopted 
and  sanctioned  by  long  practice  in  caees  <n  fd- 
ony,  and  with  respect  to  some  Crimea,  where 
pulicular  words  muat  be  uB«d.  and  no  Other 
words,  however  synonymous  they  may  seeiD, 
can  be  subedtuted.  But  In  all  cases  the  offense 
moat  be  set  forth  with  cleameaa,  and  all  neces- 
sary certalntv  to  apprise  tbe  accused  of  the  crime 
with  which  be  stands  charged," 

In  the  case  of  IT.  A  v.  Simirumt,  96  U.  S.,  868 
[XXIV.,  saO],  It  was  said  by  tbb  court,  spew- 
ing by  Mr.  Jtutiea  Harlan,  that,  "Wb»  an  of- 
fense is  plainly  Satutory,  it  is,  as  a  general  rule, 
auEQcient  in  uw  indictinent  to  chuge  the  de- 
fendant with  acts  cmnlug  wiUiin  the  statutory 
description  In  tiia  substantial  words  of  tbe  stat- 
ute, without  any  fartiKt  expanrion  of  tbe  ma^ 
ter.  *  *  •  But  to  this  rule  there  is  a  quali- 
flcalion,  fandaaantal  la  the  law  of  crimjaal 
procedure,  that  tbe  accused  must  be  aiiprised  In 
the  Indictment  with  reasonable  certain^  ^  the 


that  hemayiveparehki 

Jodgmont  as  -  "-— 

"snagalnat  ' 
Bo&W.i 


nt  proseca- 


Garit.  105  V.  S.,  611  [XXTI.. 

„_ by  Jfr.  JtuUeiQnj,  spr-"-- 

conrt,  that  "In  an  indictment  v 


linn,lt  wassaid  by  Jfr.  JutUetQnj,  speaking 
for  the  court,  that  "In  an  indictment  upon  a 
slafaita,  it  la  not  sufficient  to  set  forth  the  ufense 


„,Coog\ 


Ml  V.  f 


1B8S. 
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la  ths  woida  of  Uu  M&tut«,  nnksa  thow  worda 
of  IbemaelTfs  fully,  directly  and  expnmlf, 
without  any  nncMtalatyorunUgni^,  letforLh 
all  the  demeota  neceMu;  to  coii*timt«  tho  <rf- 
fenaeinlatded  to  be  paniued;  and  the  bet  that 
theatatoteinqueadoii,  nMl  Id  the  Ugbt  of  the 
(66S]  commoB  laK  and  of  other  atatute*  on  the  like 
matter,  enablea  the  conit  to  infer  the  Intent  of 
the  Legblatore,  doea  not  diipenae  with  the  ne- 
ceadlj  ot  allwiiig  in  the  todictinGiit  all  the  facta 
aeceMUT  to  bringthe  caae  within  thatintent" 

Incaaeof  IT.  A  v.  i^md,  9  Curt.  (C.  GAME, 
the  rale  waa  thna  atated  1^  Mr.  JiuHee  CiiTtia: 
"It  must  be  remembend  that  thta  is  an  indict- 
ment for  a  mlademMnor  created  by  the  alatute, 
and  that  in  general  it  ta  suttdait  to  dcacrlbe 
such  an  ofteiSe  in  the  worda  of  the  atatuta,  un- 
leas  they  embrace  caaeawliicb  it  waa  not  the  in- 
tention of  the  LegM^tura  to  include  within  the 
law.  If  they  do,  the  Indfctment  should  ahow 
that  thia  is  not  one  of  the  casei  thus  excluded." 

Aiiplying  the  rules  thus  Isld  down,  to  the 
couDta  of  tbe  indliitment,  we  are  to  consider 


To  dMcrlbe  tbe  ofhnae  deacribed  in  the  lint 
th!rtr-siz  oounta  of  the  todictment,  section  SaOS 
nauires  tbe  following  avermenta: 

1.  That  the  accuaeawM  tbe  president  or  other 
officer  of  a  national  banking  aasodation,  which 
was  carrying  oo  a  banking  buafness. 

3.  That,  Geingnichpreddentor  other  offloer, 
he  made  in  a  book,  report  or  statement  of  the 
Msodation,  describing  it,  a  falac  entry,  detcrib- 


. ..     _     ...B  association. 

4.  ATermenta  of  time  and  place. 

An  examiaation  of  the  countaunder  considet^ 
«tion  ahoWB  that  tb^  contain  all  these  arer- 
menta  ideaded  wHb  deameaa  and  reasonable 
certainty.  They  mnat,  tberefoi«,  be  held  suf- 
4clent  unleas  some  of  tbe  obfecnona  mads  to 
them  t^  counad  for  defendant  are  weB  taken. 

It  ia  urged  that  these  counts  are  defective  be- 
cause they  do  not  contaio  an  avennent  that  the 
false  entiy  was  made  "in  an  account  of,  and  In 
the  due  course  of,  bnsinem  of  the  bank."  Nei- 
ther of  tbeae  avermenta  is  required  by  the  stat- 
ute. It  is  alleged  that  the  false  entry  wss  made 
In  a  book  bekuiging  to  and  In  use  by  tbe  «s- 
eociation  In  transacting  Its  banking  ouriness, 
and  known  and  designated  as  "profit  and  Ion, 
[nS]  number  six."  To  hold  this  Insufflcient,  would 
CBiiy  reflnement  in  criminal  pleading  to  an  im- 

Kicdoble  extent  The  counts  point  out  to  the 
fondant  and  the  court,  with  certainty  and  pre- 
dsion.the  book  used  by  the  association  in  which 
the  folae  entir  was  made,  and  this  is  all  that  is 
nec«ssary  under  dw  statute. 

It  Is  next  ol^Jected  that  the  false  entries  as  set 
out  in  the  counts  do  not  of  OemselTes  have  any 
aUinlflcanoe,  and  are  unlnlelligtble,  wlthoutex- 
pbnatloo.  This  is  mere  assumption.  Conced- 
ing that  the  entilea  may  be  unlntelUgtUe  to  per- 
•oiia  Dot  skilled  as  accountants.  It  does  not  fol- 
low that  they  are  ao  to  the  hgeat  appointed  by 
tbe  comptroQer,  who.  tt  U  alkged,  waa  tbe  per 
•00  whom  tbe  enolea  were  inlended  to  dective. 
&rt.  If  Ibe  CBtnes  Dented  eiplanatlon.  II  was 
peifectfj  compelcb.  .Iot  Ou,  pleader  to  expiala 
des  IT  i>TTO 


tbembyfnntiaiid*.  iter.  OrfMM,lLd.Rayin., 
966;  &i  V.  4vfett.  1  T.  R.,  «8;  fiss  t.  7M«r, 
1  Camp^  «M;  Btf  v.  Virtitr,  19  Ad.  A  E.,817, 
Mtat,WB<iAtar4,mCom..  969;  VamrttkUnr. 
BopkiM.  S  Johns.,  SU.  This  he  has  dc»e  by 
arwrtng  what  the  entries  Anpmrted  to  sbow,ai>a 
did  in  aubsladea  Indicate  luiddedara.  Havli^ 
explained  the  entries,  heaven  them  to  be  fals& 
To  hold  this  iBsondeBt,  would  be  to  decide  that 
the  making  of  trUse  entiles.  In  the  bo(^  of  a 
'  1  the  usual  method  oi 
h  were  iDt^UglUe  toall 


statute  because  not  tntellicible 


ilhleto  perMOsgeBer- 
Ued  in  book-keeping. 
the  counts  undw  con- 


_  la  next  objected  that  tL 

aideratioQ  are  argumentative  utdrepngnant.be- 
cense  they  do  not  allege  that  interest  was  due 
to  tbe  association  from  the  indlvldnals  named 
In  the  alleged  false  entrieiL 

This  objection  is  not  well  founded.  Wheth- 
er Interest  was  due  or  not,  la  quite  immaterlaL 
The  charge  is  tiut  a  false  entry  was  made  In 
the  books  of  the  association,  wlklch  purported 
that  a  certain  sum  was,  on  a  day  named,  re- 
ceived from  a  i^etaon  named,  on  account  trf  in- 
terest then  and  then  due  frnn  him  to  tbe  atM>> 
datioD;  that  the  ssld  sum  waa  not  then  and 
there  received  on  account  of  interest  due,  and 
was  not  received  on  any  account  from  any 
source  whatever.  The  fsleity  of  thesmtiydoes 
notoonslst  in  tbe  fact  that  there  waanointereat  thbai 
due  tnm  the  person  named,  but  in  the  &cttbat  ^''**' 
monOT,  which  the  entries  dedared  bad  been  re- 
cdvea  from  blm  on  account  of  Inteicat  due,had 
not  been  received  from  him  cm  that  or  any  other 
account.  It  waa,  therefore,  entirdy  tmnccea- 
sary  to  avar  that  no  such  fntereat  was  due,  and 
the  want  of  such  averment  does  not  render  the 
ooimts  argumentative  or  repugnant. 

It  U  further  objected  to  these  couot^  that  a 
fatae  entry  to  the  deditofprirflt  and  loss  alone 
could  not  decdva  a  bank  examiner  and^lhere- 
fon,  that  tbe  counts  are  repugnant.  This  is 
also  mere  assmnptlon.    But  If  the  false  entry  is 


icessaiy  to  Mng  the  Act  within 
f  the  statute.  It  li  perf ectW  w- 
y  false  entry  in  any  account  nook 


falsi^  mav  be  exposed  by  an  exsmlnitton  of 
other  books  of  account,  does  not  lender  it  any 
tbe  less  afslse  entry  made  with  intent  to  deceive, 
■nw  drcomstsncB  that  the  attempt  to  deceive  br 
making  a  false  entry  waa  not  an  adroit  and  akill> 
fnl  one,  doea  not  relieve  the  act  of  Iti  oimlnal 


It  la  further  contended  that  tbe  oounta  under 
consideration  are  inanffideoL  because  It  la  not 
alleoed  that  at  the  time  the  ulae  entries  w«e 
made  an  agent  had  been  appointed  lo  examine 
the  aflab*  of  the  ai«>ciaUon.  Thia  objection  U 
baaed  oo  the  theory  that  the  statute  waa  designed 
topnnlsh  only  those  offlcen  ot  a  baaUog  asso- 
ciation who  made  false  entries  in  ItobotAswith 
intent  todeedvecxamlneiajuipdnted  before  tha 
false  entries  were  made.  We  do  not  think  Uta 
Btatnte  will  bear  tbisconstractlon. 

Tbe  appointment  of  agents  to  exsmlne  tbe  if 
fain  of  national  banking  sasodaUona  ia  provided 
In  I7  section  {«0  (tf  a     -    -    - 


ia  provide 
\  Stalnta 


BUFBUE  COVBT  OT  THE  UXITZD  STATUS. 


Tkmiuj  abaU,  u  of Ud  aa  shall  be  deemed  nec- 


i  vrery  bonking  naaoclation,  who  sh&ll  have 
power  Ui  make  a  thoroDgb  examination  Into  all 
the  aflain  of  tl>e  issooiation." 
[6501  I"I¥«x*>  '">■»  thlsaectlon.tliattheappoint- 
ment  of  these  ^enta  is  not  permanent  but  oc- 
cadonal  and  temponrf,  ana  that  the  appoiD^ 
menta  ahall  be  madeAS  often  as  bIibII  be  deemed 
DeceMaryand  proper.  It  In,  therefore,  apparent 
that  the  statute  which  punishes  false  eDtries, 
made  with  intent  to  deceive  such  agents,  refera 
lo  an;  entries  made  with  that  intent  whether  be- 
fore or  after  the  appointment  of  the  agent. 

TWe  is  noltdng  impoidltlo  in  the  averment 
that  false  entrie*  have  neen  made  with  intent  to 
deceive  an  agent  to  be  appointed  after  thev  are 
made.  The  agents  are  often  purposdv  appointed 
without  notice  to  the  aooclation.  The  fact  that 
the  Comptroller  of  t 
tion  that  the  ofBcers 
ing  false  entries  in  Its  books  may  be  the  occasion 
for  appointing  an  agent  to  examine  ita  aSairs. 
To  hold  that  £e  offlmra  of  the  association  would 
only  be  punishable  for  false  entries  mode  after 
an  vent  had  been  appointed, would  rob  the  law 
of  a  large  part  of  its  ssluta^  effect  lla  pur- 
pose is  clear,  to  punish  all  false  entries  in  the 
oooki  of  the  bank,  no  matter  when  made,  if 
made  with  intent  to  defiwid  the  aaaociation  or 
deceive  the  examiner.  Wethinktbatlnreepect 
to  the  point  under  c<malderation  the  indictment 
is  sufficient. 

We  are  of  opinion  tliat  none  of  the  objections 
raised  to  the  first  tbii^-five  connU  are  well 
taken.  They  are.refined  and  unsubstantial,  and 
not  sustained  by  the  rules  of  crimlnal'deadlnj 
In  cases  of  mlademeanor,  ttt  by  the  uir  con 
stmctlon  of  the  statute  on  which  the  Indictment 
ts  based.  These  counts  embody  the  longuaxe 
(rfthestatuteithey  charge  everyeiement  of  the 
offense  created  by  the  statute  with  sufficient 
certainty,  and  give  the  defendant  clear  notice 
of  tbe  charge  he  is  called  on  to  defend.  They 
are,  therefore,  sufficient.  [T.  S.v.  Owjt.lT  Wall., 
ISerM  U.  B.,  XXI..  588];  and  ca»a  alteady 

The  thirty-sixth  count  differs  from  the  first 


tent  to  injure  or  defraud  the  ■  aodatiou  o 
company  or  person. 

The  seventy-seventh  count  the  indictment 
charged  that  the  defendant,  beiug  preaident  o£ 
the  association,  paid  to  a  certain  person  un- 
known, the  aum  of  92,400  of  the  moneys  of  the 
association  In  the  purchase  of  forty  eWes  of 
Its  capital  stock, which  stock,  ao  purchased, waa 
held  by  the  defendant  in  trust  for  the  lue  of 
the  association,  and  the  same  was  not  puicba^ed 
to  prevent  loss  on  any  debt  theretofore  contract- 
ed with  the  asBodatiott  In  good  faith,  and  that 


and  defraud  the  association  and  certain  persona 


to  be,  to  injure  and  defraud  the  aald  associa- 
tion, and  certain  persons  to  the  grand  Jurors 
unknown.  This  follows  the  language  of  the 
statute. 

ClearW,  it  is  posrible  to  injure  and  defraud  the 
associauoii  or  fit  stockholdets  or  other  persons, 
TMiuti  ^  '^"^  entries  In  Its  account  of  profit  and  loss 
^""^Ilie  charge  is  not  repugnant  or  impossible.  We 
are  of  opinion,  therefore,  that  the  nrst  thirty-si  i 
counts  of  the  indictment,  bdng  those  wliicb 
charge  fidse  entries  in  the  tmoks  of  the  associa- 
tion, sufficiently  state  an  offense  unler  section 
S209.  It  fallows  Chat  count  117.  which  Is  rim- 
Uar  In  all  reflpecta  to  count  1,  and  count  118, 
which  is  in  all  respects  similar  to  count  86,  are 
good  and  sufficient. 

We  shall  next  conrider  count  numbered  77 
and  the  similar  courts.  That  portion  of  the 
section  on  which  they  are  based  matces  it  an  of- 
fense for  the  prtsident  ui  otbei  officer  of  a  bank- 


~ma,  (rf'ihe  Revised  Statutes.' 

The  purchase  of  its  own  stock  by  the  associ- 
ation, except  to  secure  a  debt  due  ft.  Is  forbid- 
den!^ law.  Is  a  purchase  for  the  use  of  a  bank- 
ing association,  of  its  own  stock  by  its  pres- 
iduit,  when  not  necessary  to  secure  a  debt  due 
the  aisociatioD,  a  willful  mlsappllcallon  of  tta 
funds,  punislutble  by  section  (QwT 

We  think  the  wiUfnl  misapplication  made  an 
offense  by  tkl"  statute  means,  a  misapplication 
for  the  use,  benefitorgainof  the  par^  charged, 
or  of  some  company  or  persm  other  than  the 
association.  Therefore,  to  constitute  tlie  of- 
fense of  willful  misappUcation,  there  must  be  a 
convenion  to  bis  own  use  or  the  use  of  some 
one  else,  of  the  moneys  and  funds  of  the  asso- 
ciation by  the  party  charged.  This  essential  ele-  [i 
meut  of  uie  offense  is  not  averred  in  the  counts 
under  consideration,  but  is  negatived  by  the 
averment  that  the  aharea  purchased  by  the  de- 
fendant were  held  by  lum  in  trust  for  the  use 
of  the  association,  and  there  Is  no  averment  of 
a  conversion  by  the  defendant  lo  his  own  use 
or  tbe  use  of  any  other  person,  of  the  funds 
used  in  the  purch«se  of  the  sliarea.  The  counts, 
therefore,  cbarKe  maladministration  of  the  af- 
faira  of  the  baitk,  rather  than  criminal  mis^>- 
plication  of  the  funds. 

If  we  hold  theae  counts  to  he  good,  then  every 
official  act  of  an  officer,  clerk  or  agent  of  a 
banking  association,  by  which  its  funds  areap- 
plled  in  a  way  not  authorized  by  law,  would  be 
punishable  under  section  6208, 

For  instance ;  section  S900  of  the  Revised 
Statutes  declares  that  "  The  total  liabilities  to 
■    ■        "  "      "      •    for 

otime 


exceed  one  tenth  partof  the  capital  stock  of  the 
vlde8,tbat  no  association  shall  make  any  loan  oi 


association  actually 


Bctlon  S201  pro- 


discount  on  the  security  of  Uie  aiures  of  its  oi  _ 
capital  stock,  unless  such  security  shall  be  nec- 
essary to  prevent  loss  on  a  previously  contracted 
debt  If  the  counts  under  condderation  are 
sustained,  then  every  president,  director,  cash- 
ier, teller,  clerk  or  agent  of  a  banking  associa- 
tion, who  has  any  part  ia  lending  the  money  of 
the  association  contrary  to  the  provisions  of 
these  sections,  is  guilty  of  a  criminal  misappli- 
cation of  its  funds. 

So,  bv  section  51S7  of  the  Revised  Statutes, 
the  puiixiscs  for  which  a  banking  association 
may  purchase  and  hold  real  estate  are  limited 
103  II.  S. 
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and  mciflcall;  pdnted  cmt  If  the  directon 
of  •  OMtkfng  uaodMkm  abould  authorize  tbe 
purchase  of  a  piece  of  real  MtaU  for  lu  UN,  but 
not  for  purpoMB  authorized  by  the  etatute,  erea 
though  irith  intent  to  injure  •ome  cmporaM 
body  or  natural  perwHi,  It  could  haraly  be 
claimed  that  the  director*  who  made  the  order, 
and  the  other  officers  or  agenU  of  the  aasoda- 
Uoo,  who.  with  a  like  intent,  had  any  hand  in 
""""C  Uie  purchase  or  In  pajing  out  the 
money  of  the  oaak  therefor,  would  be  liable  to 
indictment  and  imprisonment  under  section 
S809. 

The  acts  charged  t^  Uie  count*  nnder  consid- 
eration are  precisely  of  the  same  charscicr.as 
[•S8]  thoM  Juat  nentlonea.  They  are  acta  of  malad- 
ministraUon  of  the  affairs  of  the  assodadon  by 
ita  officers.  The  penalty  for  such  acts  is  pre- 
■crlbed  by  aectlon  6280,  which  declares :  "If 
the  directors  of  anv  national  banking  smoc1&- 
tlon  shall  knowingly  Tiolate  or  knowuigly  per- 
mit any  of  the  officers,  agents  or  servants  of 
the  sasodallon  to  Tiolale  any  of  the  provisions 
of  thla  title,  naticmal  bonks,  all  the  rights,  priv- 
ilegea  and  iranchiaee  of  the  aaaoclation  shall  be 
hereby  forfeited.  •  •  •  And  in  case  of 
audi  Tlolation,  every  director  who  participnted 
in  or  awented  to  the  same  shall  be  held  liable. 
In  his  peiaonal  and  indiTidunl  capacity,  for  all 
damagea  which  the  assodation.  Its  shareholders, 
or  any  other  petaon  shall  have  sustained  In  con- 
seouenoe  of  such  violation." 

We  are,  therefore,  of  opinion  that  the  willful 
misapplication  of  tho  moneys  and  funds  of  the 
banking  association,  which  is  made  an  offense 
byaectlon  0900.'  means  something  diSerent  from 
the  acta  of  official  maladministration  referred 
to  in  section  iIS89,  and  It  must  be  a  wHUul  mis- 
amilicatlon  for  the  use  or  benefit  of  the  paily 
cnarged.  or  of  some  person  or  company  other 
than  the  association,  with  intent  to  Injure  and 
defraud  the  assodauon,  or  some  other  body  cor- 
porate, or  some  natural  person. 

As  the  counts  under  consideration,  namely; 
count  77,  and  the  similar  counts  down  to  and 
including  count  M,  do  not  show  that  the  will- 
ful misapplication  theieln  alleged  was  made 
by  tlte  defendant  for  his  own  use,  iMndlt  or 
advantam,  but  for  the  use  of  the  aesoclatloD, 
we  are  u  opinion  that  they  do  not  allege  an  of- 
fense onder  aecUon  5S09  and  are,  therefore,  In- 
sufficient and  bad. 

The  counts  are,  In  our  opfaion,  bad  also  for 


charge,  wltbout  further  averments,  is  clearly 
repugnant.  It  is  true  that  It  is  possible  for  aa 
officer  of  a  banking  asaodation,  with  Intent  to 
defraud  It,  to  misappropriate  Ita  funds  in  the 
purchase  for  it*  use  of  its  own  stock.  But 
the  count  which  avers  such  an  act,  should  also 
make  other  averments  to  show  thst  the  appli- 
cation waa  not  merely  a  use  of  the  money  for 
the  benefit  of  the  aseodstlon  forbidden  bv 
law,  but  a  crlminnl  misapplication,  by  which  it 
was  ponible  that  the  association  could  be  de- 
fnuded. 
[099]  For  the  reasons  assigned,  the  counts  next 
following,  umnberedfrom  97  to  118,  Inchisive, 
which  are  similar  to  count  77,  except  that  they 
aevetally  fafl  to  aver  that  the  act  therein  charged 
See  17  Otto. 


The  count*  last  mentioned,  as  well  as  tb» 
counts  numbered  from  H  to  7S,  Inclusive,  are 
bad  for  the  further  reason  that  they  fafl  to  aver 
any  intent  to  Injure  and  defraud  mentioned  In 
section  B209.  llie  infant  to  Injure  and  defraud 
is  an  essential  Ingiedient  to  every  offense  aped- 
fled  in  the  section,  and  the  failure  to  aver  the- 
intent  b  a  fatal  defect  la  the  counta  in  which 

We  shall  next  consider  count  numbered  S7, 
and  the  counta  which  are  similar  to  It  Tliese> 
counts  slmjdy  charge  that  the  defendant,  being- 
president  of  the  aiaeeiatlon,  wUlfnlly  misap- 
plied its  moneys  and  funds  by  buying  therewith 
certain  shares  <rf  III  stock,  with  Intent  to  injure- 
and  defraud  the  association  and  certain  peraons- 
to  the  grand  Jurors  unknown. 

The  words  "  wlUfully  mis^tplied  "  sie.  to  far 
aa  we  know,  new  In  statutaa  creating  offences, 
and  they  are  not  used  Id  describing  anyrflenfe 
at  common  law.  They  have  no  aetlled  technical 
meaning  llkethewords  "embezEk,"  a*  uaed 
in  the  statutes,  or  the  woida  "ateal,  lake  and. 
carry  away,"  aa  used  at  common  law.  Tbt^  do- 
not,  thcTUore,  of  themselves  fully  and  cleuly 
set  forth  every  (tlemint  of  the  offence  charged. 
It  would  not  be  suffident  slmplv  to *'■'' 


authorities  we  have  already  died.  Thoe  murt 
be  Bvermenta  to  show  how  the  MipUcation  was 
made,  and  that  it  was  aa  unlawful  one.  These 
averments  the  pleader  baa  In  thete  conote  at- 
tempted  to  make  by  (Atarging  that  (he  defend- 
ant paid  out  the  fundt  of  uw  assodation  in  the 
purchase  of  Ita  own  stot^  But  this  1*  not,  mc- 
esaaiily,  an  nnlawfrd  use  Of  the  funds  of  tie 
association.  It  Is  not  everv  purcfasse  of  its  cwu 
■harea  by  an  asaodation  tnat  is  forbidden.  The 
veiy  section  (0201)  end  sentence  of  the  statute 
which  declares  that  no  banking  association  shall 
be  a  purchaser  of  Its  own  shares,  contains  the 
exception,  "  Unlesi  such  purchase  shall  be  nf  c- 
~~eaiy  to  prevent  hiea  upon  a  debt  previously  [6T0] 
intracteclingoodfaltl).'' This  exception  should 


tions  In  distinct  clauses,  1 
state  in  the  Indictniect  that  the  defendant  does 
come  within  the  exceptions,  or  to  negative 
the  proviso*  it  contains.  On  the  couttary,  if 
the  exceptions  themselves  are  stated  in  the  en- 
acting clause,  it  will  be  necesMry  to  negalire 
them  in  order  that  the  description  of  the  crime 
may  in  all  i«spects  correspond  with  the  stat- 
ute."   lChitty.Cr.L.,S88t,S84. 

Hius,  where  a  statute  declared  that  If  one  on 
the  Sabbath  day  "  Shall  exercise  any  secular 
latx)r,  business  or  emrloyment,  except  su<h 
only  as  works  of  necesdty  and  charity,  lie  stall 
be  punished,"  etc.,  a  negative  of  the  exception 
was  held  Indlspenaable.  Tlit  StaU  v.  Harktr,  18 
Vt,  190:  see.  dso.Cbm.v.  Jfonrrii,  8Pick.,  189; 
1  East,  Fleas  of  the  Crown,  187;  l^ert  v.  Far- 
ker,  1  T.  K.,  141 ;  Gill  v.  Benrm»,  7  T.  R.,  27; 
1  Blah.  Cr.  Ft.,  sec.  886. 

The  failure  of  the  counts  under  consideration 
.J  aver  that  thn  purchase  of  the  sbaret  of  the 
aasbdiatloa  waa  not  necessary  to  prevent  Iocs 
02K^ 
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upon  a  debt  pnrioiuly  coDtracUd  In  good  f  kllli 
la  a  fatal  defect.  These  counts  merely  (Asige  that 
thedefeodsotwiUfiiUrmiBapplied  the  funds  nf 
the  asaocistion,  end  then  sver  a  me  of  the  funds 
whkh,  from  tU  that  appears  to  the  ooatrary, 
was  a  perfectly  lawful  applicatloa  of  them. 
The  result  is,  that  na  offense  is  described  in  the 
count!  numbered  from  87  to  56.  Inclusive,  and 
thatthej  are.  therefore,  insufBcient  and  bad.  It 
also  follows  that  counts  numbered  from  ST  to 
76,  inclusive,  which  ore  Bimilsr  to  the  series  Just 
mentioned,  except  that  they  contain  no  charge 
of  latent  to  injure  and  defraud,  are  also  bad. 

Wl^  we  have  said  disposes  of  all  the  ques- 
tiona  propounded  to  us  which  it  is  uecesaaiy 
that  we  should  ansner. 

We  answer  the  first,  secoud,  seventh  and 
ninth  questions  in  tbe  affirmative,  and  the  fifth 
aixUi  and  eighth  questions  In  the  nesative. 

Ihvm  Oieie  an*ie«n  it  appeart  that  all  (he 
amnttfivm  t/ie  thirtp-»ewiith  to  the  ons  kundrtd 
BTl]  "^  eyj/iteenih,  inebttite,  are  iiuuffieUnt  and 
bad.  We,  therefort,  dedine  to  antteer  tha-Uiinl 
and  fottrtli  qiiatitm»,  which  relate  (o  the  tame 
cmtnte.  K  A  v.  JSuiio,  18  WaU.,  I25[86U.  8., 
XXI.,  813]. 

True  cop]',    ^hat: 

Jamea  H.  UoKeoner,  Clerk,  Sup.  Court,  U.  8. 
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The  facts  of  the  case  appear  in  ttie  opinion 
of  the  court. 

MettTt.  O.  X.  Idt^MTtaoD,  B.  E,  Bivtcn 
and  W.  J.  Lami,  for  plaintiffs  in  error: 

The  mstter  is  one  wholly  within  tbe  deter 
mination  of  the  Land  Department,  and  its  de- 
terminations are  conclusive. 

Johnaon  v.  TovtUy.  18  WalL,  86  (80  U.  S., 
XX..  487),  and  cases  cited;  Houmty.  WaiUux. 
47  Cal.,  MI:  Quinbg  v.  Omtaa,  104  U.  8.,  420 
(XXVI.,  SOO); Mbrritimy.  SlalnaJcer,  104  U.  B., 


ts  cited;  JTar^iun  v.  Fritbie,  101 


EDGAR  A.  BALDWINOTii.,  PflUfaJh-. 

FRANCIS  0.  STABKS. 

(Bee  B.  <?.,  IT  Otto,  "Baldwin  v.  Sforic,"  WMM.) 

JnrUcUeHon  twr  itate  iaene~de^*ion  of  land 

departmntt — ^e*tiint  affteUrig  the  merit* — 

prtempUoa  nght. 

1.  nitsoourtbaahirlBillctloD  to  rovlewthedi 
of  a  stale  oourt  wblch  donles  to  >  portr  the  risbt 
wblob  beaMertad  under  a  patent  for  land  from  tbe 
United  SUte*.  and  decrees  that  be  held  the  title  ' 

truM  for  anotlier  and  should  oonver  It  to  blm,  ai 

.  >_ ._ .-, — 1.1 BuUng  an  action  of 


1.  The  land  department  le  a  tribunal  svpoUitad 
br  Cbo  V^M*  to  decide  tbe queaUoDwbeCfaera  person 
has  Bled  a  prior  pteempUoo  claim,  and  Hadeotolon 
thereon  Is  ooDclualve  ererjirliere  eln  as  regards  all 
queatlona  of  (act. 

3.  Tbe  rl^ht  o(  a  party  to  question  ihe  equitable 
JurtocUctlon  of  a  slate  court  bi  review  the  action  of 
the  nnlted  Slates  Land  Department,  belonsi  to  the 


ar  another  1 

ITto.  I88.J 
Submitted  Mar.  16. 1883.  Decided  Apr.  Z,  1883. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Nebraska. 

The  bill  in  this  case  was  filed  In  the  District 
Court  for  the  County  of  Lancaster.  Nebraska, 
by  the  defendant  in  error,  to  recover  a  certalu 
tnct  of  laud. 

The  coun  entered  a  decree  dismJadog  the  bill. 
The  court  below,  on  appeal,  having  reversed 
this  decree  and  entered  a  decree  in  favor  of  the 
oomplaiuamt,  the  defendatiU  sued  out  this  writ 

fi8« 


BhellmlHUVsr  ai 

ii  for  defeiulant  in 


•mlmh  X.  WUwm, 

Mr.  Juetiee  MIll*r  delivered  the  opinion  of 
the  court: 

This  is  a  writof  error  to  tbe  Supreme  Court 
of  the  Blate  of  Nebraska,  and  the  JurisdictioD 
of  this  court  is  questioned. 

The  substance  of  the  original  bill  tn  tbe  state 
court  is,  that,  in  a  conteit  for  the  ri^t  to  mter 
a.  tract  of  laiid  between  Starks  antf  Van  Pelt, 
before  the  Land  Department,  the  Secretary  of 
the  Interior  erroneoiuly  decided  In  favor  of  Van 
Pelt,  to  whom  a  patent  whs  issued  ;  and  Iho 

i  tw^  ».:n  f..    •!.-•   r    " "  .     -  . 


for  Starks  and  convey  It  to  him, 
be  enjoined  from  prosecutiuK  further  an 
action  of  ejectment  against  plaintuf,  which  he 
has  commenced  for  the  land  in  controversy. 
That  tbe  decree  which  granted  this  relief  de- 
nied to  plaintiffs  in  error  tbe  right  whirb  they 
asserted  under  the  patent  from  tbe  United 
States,  and  was  a  decision  against  the  title  so 
asserted,  and  is  therefore  witbio  section  700  of 
tbe  Revised  Statutes,  is  too  well  settled  by  nu- 
merous sEmilar  cases  decided  in  this  court  to  ad- 
mit of  further  question.    J(Anmn  v.   Toxtlcy, 

11;  Mar- 
qwf  V.  Friibie,  101  U.  8..  475  [XXVI.,  801]. 

The  case  was  tried  in  the  stale  court  upon  the 
record  of  the  proceedings  before  the  Lutd  Of- 
fice. Including  the  evidence  on  which  the  patent 
was  issued  to  Van  Pelt  in  the  contest  between 
him  and  Starks,  with  a  stipulation  involving  a 
few  other  unimportant  matters. 

That  record  ^ows  that,  upon  all  the  ques- 
donsinvolved,  theDepartmentdecidedinftivor  , 
of  Starks,  except  one;  which  was.  that  he  was 
disqualified  to  make  the  preemption  claim  he 
was  then  prosecuting,  by  reason  of  having  pre- 
viously exercised  that  tight  In  regard  to  other 
lands. 

Whether  he  hod  thus  made  a  filing  of  a  for- 

er  declaratory  statement  was  a  queatlon  of 
fact  much  contested  before  the  department.  In 
regard  to  which  Starks  himself  was  sworn,  as 
were  also  several  other  wiinessea,  and  the  record 
of  the  alleged  fliingwaa  also  produced.  On  all 
this  evidence,  tbe  dimmissioner  of  the  Oeneral  [46S) 
Laiul-Offloe  decided  that  be  Aod  filed  tbe  previ- 
ous dedaratlon  and  was.  therefore,  disqualified 
as  a  preemptor  of  tbe  land  now  In  controversy. 

" '  -J  Uie  SecreUry  of  the  Interior  this 

afflnned,  and  Starka*  claim  was  re- 
jected and  Van  Pelt's  allowed  and  the  patent  Is- 
sued tohim. 

M7  C.  & 
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The  Supreme  Court  of  Nebnabi  iuMa  ttmt 
Ibe  I«iid  Deputment  dedded  this  queettou  of 
lact  erroneously,  and  that  Starks  norer  flkd  or 
made  the  former  dectarstorf  at&Ieuimt,  that  he 
"was  a  qualified  preemptor  for  the  land  patented 
to  Van  Pelt,  and  decrees  a  cooveysnce  to  him 
by  Baldwin  of  the  leg*)  title  vested  bj  the  pa- 
tent.   Starkt-v.  Batdwin,  7  Neb..  114. 

It  has  been  so  lepeBtedly  decided  In  this 
court,  in  cases  of  this  character,  that  the  Land 
Department  isa  tribunal  appointed  by  Congress 
to  oedde  qncadona  like  thb,  and  when  flnallf 
dedded  b;  the  officer)  of  that  department,  the 
decision  is  conclusive  everrwhere  else  as  re- 
gards all  quesdonB  of  fact,  that  it  la  useless  to 
consider  the  point  further.  Where  fnud  or 
Imposition  have  been  practiced,  on  the  partr  in- 
terested ta  on  the  officers  of  the  law,  or  wnen 


taaj  giro  relief,  but  tbef  are  not  anUiorized  to 
le-examlne  into  a  men  question  of  fact  depend- 
ent on  conflicting  evidence,  and  to  review  the 
wei^t  which  thoae  officers  attached  to  such  ev- 
idence. JokntonY.  TaieOeifftupra];  Oibtoa  v. 
m<mteau,  18  WalL,  102  [SOU  B.,  XX..  1371; 
JfiirfiMi  T.  FMtbit  [supra]  1  Shaplim  v,  Gnean, 

nc.  a,  880  [xxiiL,  424). 

Hie  case  before  us  la  a  simple  re-examination 
by  the  Supremo  Court  of  Nebraska,  of  the  evi- 
dence on  which  the  Commissioner  of  the  I^nd- 
Office  and  the  Secretary  of  the  Interior  decided 
that  Starka  bad  made  a  prior  declaratory  state- 
ment for  the  preemption  of  other  land,  and  a 
leversal  of  that  decision.     7  Neb.,  114. 

It  Is  urged  upon  us  that  a  written  stlpulalioo 
In  the  case  describingwhat  evidence  sliallbeln- 
troducod,  and  the  right  to  file  written  argu- 
menta,  and  that  neltlier  psr^  shall  be  pr^u- 
diced  by  any  detect  in  the  pleadlngB,  but  that 
the  case  siiall  be  decided  on  its  merits,  is  a 
wafver  of  this  point. 

But  Van  Pelt,  the  real  party  in  interest,  be- 
came a  party  to  the  suit,  m  b  court  below,  six 
months  after  this  stipulation  was  made  between 
[M01  Jie  counsel  of  Baldwin  and  of  Starlu,  and  is 
not  bound  by  it.  It  would  be  strange,  also,  if 
in  a  case  like  this,  the  right  of  the  parly  to  ques- 
tion the  equitable  lurisaiction  of  the  court  on 
tiie  facts  found,  did  not  belong  to  the  merits 
of  the  case. 

Borne  attempt  Is  made  to  show  that,  under 
the  decision  of  this  court  In  Johnmn  v.  Tomtes, 
the  objection  to  a  double  preemption  does  not 
^>ply  except  where  the  land  Is  subject  to  entry 
t^  purchase.  But  the  court  was  there  speak- 
ing of  the  effect  of  such  former  filing  of  a  dec- 
laration of  intention  under  the  Act  of  1841  on 
the  rights  afterwards  asserted  under  the  Act  of 
1848.  It  is  sufficient  to  say  that  both  these 
Acts,  with  aU  others  on  that  subject,  were  con- 
■idered  In  tbe  Revised  Statutes,  and  section 
S2S1.  which  is  a  reproducUoo  of  the  low  [n 
force  when  the  rights  of  the  parties  here  ac- 
crued is  podtive  that,  when  a  party  has  filed 
his  declaration  of  intention  to  claim  the  benefits 
of  such  provision,  the  rightof  preemption,  for 
one  tract  of  land,  he  ehnll  not,  at  any  future 
lime,  flk  a  second  declaration  for  another  tract. 


a  the  earn  mnanded  to  that  arart, 
<fiM  Mrtetiimt  to  qfirm  tht  OeerM  of  tha  Di»- 
eee  IT  Otto. 


triet  (hurt  for  (A«  Oovjita  of  Lanca^er  Urnnitt- 
ifV  tt«  bm. 
Xrueoopr-   Test: 

Jamaa  B.  McKeouer.  Clerk.  Bup.  Ooott,  U.  8> 


EMANUEL  HAHN,  Appt.. 
UNITED  STATES. 

(SeeB.a,  17  Otto,  SU-US.) 

SuTvej/or  o/eutlomt,  right  to  Aare  of  jttut. 


APPEAL  from  the  Court  of  aaims. 
The  history  and  facts  of  the  case  sufficient- 
ly appear  in  the  opinion  of  the  court. 
Jfr.  HaJlMrt  £.  Paina,  for  appellant. 
Mr.  B.  F.  PUUlysi,  SotieHor-Otn.,  tor  a^ 

Ifr.  Juitke  Bla,taUbr4  delivered  the  opin- 
ion of  the  court: 

This  case  comes  before  this  court  on  an  ap- 
peal by  tile  claimant,  Emanuel  Halm,  from  the 
judgment  of  the  Court  of  Claims  finding  In  fa- 
vor of  the  United  Stales  and  dismissing  the  pe- 
tition of  the  claimant.  The  foUowlngwcre  the 
materlalfactsfoundby  tbatcourt:  "1.  On  the 
18th  of  Jtme,  1873,  the  claimant  was  appointed 
Surveyor  of  Customs  at  tbe  Pint  of  Troy, 
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H.  T.,  ud  GODtinned  to  act  a>  snch  ofScer  un- 
til Mar  38,  1876.  S.  During  tfast  period,  from 
June  18, 1873,  to  June  22, 1674.  AloiuoB.  Cor- 
nell wM  Bjirrevar  of  Cuetoma  at  Ibe  Port  of 
New  York  to  March  81,  1B78,  and  Oeorge  H. 
Bharpe  from  Harcb  Bl,  1878,  to  Juoe  23,  IttT'f ; 
Isaac  N.  Keeler  was  Surveyor  of  Customs  at 
the  Port  of  Albany;  and  from  AprU  28,  1874, 
Frank  P.  Norton  was  Surveyor  ot  CuBtoms  at 
the  Port  of  Port  Jefferson' ^1  In  the  collection 
district  of  the  City  of  New  York.  8,  There  was 
collected  and  paid  Into  the  Treasury  ol  the 
United  States,  from  the  proceeds  of  floes,  pen- 
alties and  forfeitures  locurred  at  the  Port  of 
New  Tork,  between  June  18, 1873,  and  April 
88, 1874,  the  mmoi  (889,819.40,  and  more,  and 
between  April  38 and  June  Sa,  1874.  «l4,e04.ll 
and  nuwe,  after  maUiig  llu  deductions  required 
bylaw;  of  whidi  nuns.  In  the  distribution  made 
^  the  SecKtaiy  of  the  Tnuaij,  one  fourth 
part  was  paid  to  the  collector,  naval  officer  and 
■urreyor  at  the  Port  of  New  York,  as  such  offi- 
cer*, audnotaaintormenoraeldDgolBeers,  and 
none  thereof  was  paid  to  the  claiinant,  which 
dlstritiuUon  was  made  In  accordance  with  the 
unifotm  practice  of  the  Treasuir  Department, 
underthe  law  of  March  3, 1887.  ch.  1^,  14  Stat. 
atL.,H8.  4.  During  the  same  period  between 
Jime  18, 1872,  and  June  33, 1874,  there  was  p&id 
into  the  Treasury,  from  flnea  incurred  at  the 
Fort  of  Troy  aforesaid,  on  oenons  for  not  nir- 
renderlnv  Uctmsee  of  oaKal-boatsM  reanHcd  br 
law  the  sum  of  (1,000,  of  which.  In  ^e  distrf. 
bution  thereof  t^  the  Secretary  ot  the  Treas- 
ury, one  fourth  waa  paid  to  tbe  claimant  aa  In- 
former or  selztiut  offlcer,  and  no  other  share  was 
snowed  to  him."  On  these  facts,  the  claimant 
twM]  contends  that  under  the  proTidms  of  sectioQ  1 
of  th»  Act  of  Maroh>9, 1M7,  cb.  188,  UStat.  at 
L.,  046,  be  was  entitled,  for  the  period  from 
June  IS,  1872.  to  April  38. 1S74,  to  sham  equal- 
Ij  with  (he  collector,  the  naval  officer  and  two 
other  'surveyors  In  the  collection  district  of  the 
atv  of  New  York  In  the  one  fourth  paitof  the 
ssla  som  of  (889,819.40,  and  thus  to  recover  one 
twentieth  put  of  said  earn,  and  for  tbe  period 
from  April  98, 1874.  to  June  22, 1874,  to  share 
equally  with  the  collector,  the  naval  officer  and 
three  other  surveyors  In  said  collection  district. 
In  one  fourth  put  of  said  sum  of  (14,604.11, 
and  thus  to  recover  one  twenty-tounh  part  of 
said  sum. 

The  stabile  In  question  was  In  these  words: 
"  That  from  tbe  proceeds  of  fines,  penalties  and 
forfeitures  Incurred  underthe  provisions  of  the 
laws  relating  to  the  customs,  there  shall  be  de- 
ducted such  chaises  and  eipensesas  are  by  law 
In  each  case  authorized  to  be  deducted;  and  in 
addition,  in  thecaaeof  the  forfeiture  of  Import- 
ed merchandise  of  a  greater  value  than  (SOO  on 
which  duties  have  not  been  paid,  or  In  case  of  a 
release  thereof,  upon  payment  of  Its  appraised 
value,  or  of  any  fine  or  composition  In  money, 
there  shall  also  be  deducted  an  amount  equiva- 
lent to  the  duties  in  coin  upon  such  merchan- 
dise (Including  the  additional  duties,  it  any), 
which  shall  be  credited  in  the  accounts  of  the 
collector  as  duties  received,  and  the  residue  of 
the  proceeds  aforesaid  sliall  be  paid  into  the 
Treasury  of  the  United  States,  and  distributed, 
under  the  direction  of  the  Secrelary  of  the  Treas- 
ury, In  the  manner  foUowing,  to  wit:  one  half 
to  the  United  Stales;  one  fuurth  to  the  pci'son 
£28 


giving  tbe  InfOTmation  which  has  led  to  sncb 
seizure,  or  to  the  recovery  of  tbe  fine  or  penalty, 
and  if  there  be  no  informer  other  than  tiie  col- 
lector, uaval  officer  or  survevor,  then  to  Ibeoffi- 
cer  making  the  seiEure;  snd  the  remaining  one 
fourih  to  be  equally  divided  between  the  collecl- 
or,  naval  officer  and  surveyor,  or  such  of  Ihiin 
as  are  appointed  for  the  district  in  which  ibe 
seizure  has  been  made,  or  the  toe  or  penalty  in- 
curred or,  If  there  be  only  a  coUector,  thEO  to 
such  collector." 

The  findings  In  this  esse  show:  (1)  that  ibe 
moneys  claimed  were  the  proceeds  ol  fines,  ten- 
alties  and  forfeitures  Incuired  at  tbePort  <dKtw 
York;  (2)  tliat  the  claimant  was  not  the  survey- 
or at  that  port,  but  was  survCTM  at  ancthei 
port  hi  the  same  coDectioa  district;  (8)  that  the  [MS] 
Secreiaiy  of  the  Treasuiy  Bctoallv  disirilnled 
one  fourth  part  of  the  diKtributsble  (vnstolhc 
collector  usval  officer  and  surveyor  at  the  Fort 
ot  New  York,  as  such  officers,  snd  tot  as  in- 
formers or  seizing  officers,  sun  ^eid  co  [art  tc 
the  claimant;  Bnd(4)  that  (ucb  dielritutituwai 
made  in  accordance  with  the  Loifoim  [laclict 
of  the  Tieasui;  Department,  under  iheisidAO 
of  1867.  From  these  findiogs,  it  Is  1otei:Eder 
stood  that  It  was  the  uDiform  prsctlte  of  ihr 
Treasury  Department,  under  tbe  Act  of  1E67, 
to  distribute  one  fourth  part  of  the  prcceedi 
of  fines,  penalties  and  forfeitures  inciirred  at 
the  Port  of  New  York  (such  ss  ihe  futeedi 
in  (his  case  were),  to  tbe  collector,  ntvsl  cffi- 
cer  and  surveyor  at  that  port,  as  such  collector, 
naval  officer  and  surveyor,  such  one  fotutb  pat* 
not  including  any  part  of  any  share  wUdi  un- 
der said  statute  goes  to  the  informer  or  1o  tbt 
officer  making  the  seizure.  The  demsnd  made 
by  Ihe  claimant  In  this  case  in  his  peiiiion  bos 
no  reference  to .  the  one  fourth  part  which  the 
statute  awards  to  the  informer  or  the  (eiilng  ct- 
fleer. 

Tbe  controversy  arises  over  the  meaning  of 
these  words  in  the  Act  of  1887 :  "  Tlw  rtmtii:;- 
log  one  fourth  to  be  equally  divided  tetwctn 
the  collector,  naval  officer  and  surveyor,  or  (v<h 
of  them  as  are  appointed  for  the  district  in 
which  tbe  seizure  has  been  made,  or  the  fee  or 
penalty  incurred."  It  is  said,  in  cubstsnf  e.  In 
tbe  opinion  of  tbe  Court  of  Claims  In  tbtstsie, 
[BiUm  V.  U.  8.],  reported  In  J4  Ct.  of  CI.,  EOS, 
that  the  Secretary  of  the  Treasury,  in  Ihe  prac- 
tice spoken  of.  proceeded  on  ibe  view  (bat  ihe 
Port  of  New  York  wns  the  only  port  of  (dIit 
In  said  collection  dliiirict;  that  ibe  Forts  cf  Ah 
liany,  Troy  and  Port  Jefferson,  thous^  portstn 
said  collection  district  and  ports  of  delivery, 
werenot  ports  of  entry;  that  tlie  ststute  spcke 
only  of  "tbecollector,  nsvnl  officer  and  survey- 
or; that  the  words  "  or  such  of  ibem  ss  ere 
appointed  for  the  district  in  which  the  seizure 
has  been  made,  or  the  floe  or  penslty  iucurted" 
could  not  enlarge  tbe  meonlng  of  Ibe  word  "(UI^ 
veyor  "  to  the  plural  sense,  because  It  could  net 
so  enlarge  the  meaning  of  the  word  "collectcr" 
or  the  word  "  naval  officer  "  as  there  was  but 
one  of  each  of  them  in  any  district;  and  that  tbe 
surveyor  intended.  In  reference  to  cwea  like  tbe 
present,  was  tbe  surveyor  ot  the  port  where  the 
fines,  penalties  and  forfeitures  were  incuired. 
Thecourtobeervedtbat.Bstbe  provisions  oftbe  ifnQi 
Act  of  1867  awaidlng  shares  of  forfeiiurea  bad  '  ' 
been  repealed  by  section  3  of  tbe  Act  of  June 
22,  1874,  ch.  ^1.  IS  Stat,  at  h.,  160,  and  as 
107  V.  8. 


r.  Jacuoh.    Jacebok  t.  Sticembt. 


Coagrtm  hid  not  intOTf  end  with  lucb  constmc- 
tioa  Dj  the  SeatUxj  of  Uu  Treasury  While  tbe 
Act  WBi  in  force,  aBdu  the  cUimuit  had  raised 
BO  qoeatiOD  f u  iMaid  to  auch  coDstructlon  until 
March,  1874,  ana  had  been  Informed  by  the 
Trrasufj  DeparUnent  In  June.  1874,  that  It  ad- 
bered  to  auch  conBtnictlon,  and  had  not  com- 
plained again  until  March,  1B77,  but  bad  per- 
mitted moneyi  to  be  diitributed  under  luch 
view,  until  he  brought  thle  suit  In  May,  1877 
<facts  which  appear  m  tbe  flndinga  of  the  court 
below),  the  construction  adopted  had  become  the 
one  which  muBt  gOTeru  all  distributions  under 
the  Act.  The  court  added  that  nich  construc- 
tion did  liot  appear  to  it  unreasonable  and  might 
well  have  been  reached  in  the  exercise  of  a  sound 
Judpnent,  and  that,  regarding  the  statute  as 
ambiguous,  all  tbe  circunatancea  of  tbe  case 
were  such  as  to  Justify  tbe  application  of  the 
principle  of  interpretation  sanctioned  bf  thia 
wurt  In  U.  8.  V.  Push.  99  U.  8„  26B  [XXV., 
222],  that,  "In  the  case  of  a  doubtful  and  am- 
biguous law,  thecontemporaneouflconBtniction 
of  those  who  have  been  called  upon  to  carr  j  it 
IdIo  effect  la  entitled  to  great  respect.  Edv:arii 
T.  Darby.  12 Wheat, 210," and wherethiacourt 
refused  to  interfere  with  auch  construction  after 
it  had  been  acted  upon  for  a  long  time.  Bee, 
also.  U.  &  V.  AUtandtr.  12  Wain,  177  [TB  U, 
8.,  XX..  8811;  Bubodvy.  Sto?*,  16  Wall., 240 
(88  U.  8.,  XXI..  811];  Smslhe  v.  Fitke,  38 
Wall., 382 [90 U.  8.,XXlI1..48]i  U.  8.  v.  Moort. 
-5U.  S..  768  [XXIV.,  589]. 


attigned  bg  it  tliere/ar,  and  itt  judgmmt  it  of- 

Tnia  aaoj.   Teat :  _ 

James  U.  HoKenner,  (Vrk,  Sup.  Ooort,  U.  a 


8AHUEL  T.  WIIXIAHS,  Ap^., 

BENJAMIN  L.  JACKSON  n  Ai. 
BENJAMIN  L.  JACKSON  bt  ai.,  Api^., 


(Sea  B.  C,  IT  Otto,  478-tBt.) 


■1.  Br  a  tmst-deeO,  dulr  reoorAeA,  land  was  ooo- 
vojed  to  the  truileea  In  fM,  and  they  were  autbor- 
tsad  to  release  ft  to  tbo  fn^or  upcoi  npne--  — 
tbe  nnanHaliln  prondiaorT  nota  therabj'  tec 
Before lliat  now  was  pala  or  P^ntble,  and  bi 


In  good  faltb  f  or 

full  TBiiMk  a  deed  of  release,  reciuoy  that  it  had 
baea  paid,  was  made  to  tbe  (ranlnr  br  the  trustees 
and  by  tba  pare*  of  the  note,  and  rocx>rded  ;  and 
tbe  Biantor  executed  and  reootded  a  like  trust. 
deed  to  secure  tl>e  pajment  ef  a  new  note  for  mon- 
•r  lent  to  bbn  br  another  persnn.wbn  had  no  actual 
noUoa  that  tbe  tint  note  had  l>oen  neitaUated  and 
was  unpaid,  and  wbo  required  and  wss  furnished 
with  a  oonTcjaooer'a  abstract  Vt  ttile,  sbowlnff 
tbat  the  tbrae  deeds  wore  lecorded  and  tbe  land  tree 
from  tzMumbranae.  before  he  would  make  tbe  loan. 
e«ld,tltat  the  legal  Utlewas  in  the  tnMee,  under 


outed  was  entltleil  to  iiimltr  of  paymmt  oi 

E.  Upon  ■  bill  In  equity  by  Uia  bolder  of  a  debt 
seoured  by  deed  of  tnut,  to  set  aside  a  release  nea- 
ItKentlTexeouted  by  tba  trustee  to  tbe  grranlor,  l&e 
UBlntlB  cannot  have  a  decree  for  tbe  payment  of 
his  debt  by  the  trustee  pflieonally. 
[Nos.  208.  4»i.] 
Arguei  Mar.  57,  188S.     Jkeided  Apr.  9,  1883. 


The  history  and  facts  of  tbe  case  appear  In 
the  opinion  of  the  court. 

Metiri.  WmUun  A.  M»iut.  Philip  PhU- 
llpa  and  W.  HaUeU  PhilUpi,  for  Williams,  ap- 
pellant. 

Jtturt.  Job  Bkraftrd  and  Janui  8.  Ed- 
teardt,  for  Jackson,  Brother  &  Co.,  appelleea 
and  appellants. 

Meatrt.  SKwmm  M.  Johnston  and  John  F. 
Hanna,  for  Stlckney,  appellee. 


the  pleadings  and  proofs,  by  which  the  material 
facts  appear  to  be  as  follows: 

On  the  flrat  of  January,  1875.  Edwin  J. 
Sweet  and  his  wife  purchased  and  took  a  deed 
from  Augustus  Daiis,  of  a  house  and  land  in 
Washington,  and  executed  and  acknowledj^ 
a  trust-deed  thereof,  in  which  they  recited  that 
they  were  indebted  to  Augustus  Davie  in  the 
sum  of  (8,000  for  deferred  payments  of  the 
purchase  money,  for  which  tliev  had  given  him 
their  four  promissory  notc.4  of  the  same  date 
and  payable  to  bin  order,  three  for  the  sum  of 
11.883.33  each,  and  payable  In  one,  two  and 
three  yeBrs  respectively,' and  one  for  tbe  sum  of 
(2,500  payable  in  three  years,  and  all  bearlnK 
Interest  at  eight  per  cent,  and  by  which  deed. 
In  order  to  secure  (be  payment  of  those  notes 
as  they  matured,  they  conveyed  the  land  to 
Charles  T.  Davis  and  William  Slictiney,  and 
the  survivor  of  them,  their  and  his  heirs  find  as- 
sign,^, in  trust  to  permit  the  grantors  to  occupy 
tlu;  pTemiscs  uatll  default  ia  payment  of  prin- 
cipal or  interest  of  tlie  notes;  and  upon  the  full 
payment  of  all  the  notes  and  Interest,  end  all 
proper  coals,  chsrgcs  and  commissions,  to  re- 
lease and  convey  the  premises  to  Mra.  Sweet, 
her  heira  and  aasigns;  with  a  power  of  sale  up. 
on  default  of  payment,  nod  a  provision  that  the 
purchaser  at  the  sale  should  not  be  bound  to 
see  to  the  application  of  the  purchase  money. 
That  deed  of  trust  was  recorded  on  the  14th  of 
January,  1876. 

The  notes  secured  by  that  deed  were  Indorsed 
by  Augustus  Davis  and  Charles  T.  Davis,  had 
on  the  margin  tbe  printed  wordi,  "  Secured  by 
deed  of  trust,"  and  were  soon  ^ter  their  date 


been  held  by  Qiem,  except  the  one  due  at  the  ^ 
end  of  the  first  year,  which  was  paid  by  the  in- 
dorsers.  Charles  T.  Davis  was  a  son  and  a  part- 
ner of  Augustus  DsTis,  and  was  a  broker  and 
real  estate  agent. 


D,g,tza:JbyGOOlj^lc" 
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Stickne;,  executed  &  deed  of  release  of  tbe  laud 
U>  Mrs.  Sireet,  recitiag  that  tlie  debt  secured  by 
the  trustnleed  lud  Men  fully  paid  and  dis- 
charged, as  appeared  by  the  riguature  of  Au- 
gustus Davli,  who  Joined  In  the  execution  of  the 

At  or  tiefore  (he  tome  time,  Sweet  and  wife 
employed  Charles  T.  Davis  to  make  some  ar- 
rangement hj  which  they  could  take  up  those 
Botes  and  give  others  ruuniug  for  a  longer  time; 
he  weat  to  Samuel  T.  AVilRams,  audf  offered 
him  the  land  unincumbered,  na  security  for 


1  make  the  loan,  if  satisfledby  a  conveyancer's 
abstract  of  title  that  the  land  was  free  of  all '~ 
cumbrance,  but  not  otherwise. 
[4811  On  the  S7th  of  September.  1876,  a  deed  of 
trust,  containing  provisions;  like  those  in  the  first 
deed  of  trust,  was  executed  bv  Sweet  and  wife 
to  Robert  E.  Elliott  and  CbarlesT.  Davistose- 
cure  the  payment  of  a  note  for  (5,000  in  four 
yean  to  Williams,  with  interest  at  the  rule  of 
nine  per  eent.  On  the  38th  of  September,  ibe 
deed  of  release  and  the  second  deed  of  trust  were 
recorded;  Charles  T.  Davis  furnished  Williams 
with  certincates  of  a  conveyancer  that  he  had 
examined  the  tltleon  the  Kth  of  September  and 
founditgood,  subjecttothcfiist  trust-deed,  and 
again  on  the  28tb,  when  the  only  changes  were 
the  release  and  the  second  deed  of  trust;  and 
Williams  thereupon  gave  to  Davis  hia  check, 
payable  to  Davis' order,  for  |5,OD0, which  Daris 
applied  to  his  own  use,  and  received  from  him 
the  note  of  Sweet  and  wife  for  the  some  amount 
and  the  trust-deed  to  secure  its  payment.  Nei- 
ther Williams  nor  Sweet  and  wife  then  knew 
that,  at  the  time  of  the  execution  of  the  release, 
AugunuG  Davis  was  not  the  bolder  of  the  notes 
Mcured  by  the  first  trust-deed.  On  the  3eth  of 
September,  Sweet  and  wlf«  executed  another 
trust-deed  to  Charles  T.  DbtIs  to  secure  the  pay- 
ment of  eix  im>miB90Ty  notes  to  Augustus  Davis 
for  9580.as  each,  payable  at  Intervals  of  six 
months  from  thdr  dote. 

On  the  eTth  of  July,  1877,  tbeinterestdueon 
the  note  to  Williams  not  having  been  paid,  the 
(mtteea,  EH!  ott  and  Davis,  soldthe  land  by  auc- 
tion for  the  sum  of  tO,&2S  to  Eli  S.  Blackwood, 
who  paid  them  $1,^  In  cash,  wbich  was  ap- 
plied to  the  payment  of  the  interest  and  of  other 
charges,  and  gave  tbem  his  note  for  $5,000,  se- 
cured by  a  trust-deed  of  the  land. 

The  bill,  which  was  against  Williams,  Sweet 
and  wife,  Auguttui  Da^  and  Blackwood  ' 


release  by  S^ckney  and  Charles  t.  Davis, 
well  aa  sU  the  subsequent  conveyances,  might 
be  declared  vtM  as  u^nat  the  ftrat  trust-deed, 
and  the  tnut  creotedby  that  deed  be  declaied 
to'ltaVe'  priori^  over  all  aubaequeot  incum- 
brances; that  Charles  T.Davis  be  removed  from 
hU  trust  and  a  new  trustee  be  appointed  in  his 
stead;  that  the  lond  be  sold  and  the  proceeds  ap- 
plied, under  order  of  the  court,  to  the  payment 
of  the  notes  held  by  the  plaintiffs  and  of  any 
other  lawful  claims;  and  for  an  injunction,  a  dis- 
covery, an  account  and  further  relief. 


had  priority  overthesecondiBdJndgingthatilw 
first  deed  of  trust  was  fraudnletiay  and  ne^- 
gently  released  by  AuguMua  Davis  and  Charles 


the  plaintiffs  recover  i^nit  Augustus  ^vis, 
Charles  T.  Davis,  Stickney  and  Sweet  and  wife 
the  amount  due  on  the  notes  held  by  tbem,  with 
interest;  declaring  that  the  note  for  (S, 000  held 
by  Williams  was  the  first  charge  on  the*land; 
and  ordering  the  land  to  be  sold  and  the  pro- 
ceeds to  be  dislributed  in  paying  oft  the  incum- 
bmnces  in  the  order  thus  established. 

The  court  at  Oeneral  Term  reversed  thoeo 
parts  of  the  decree  which  declined  tb  set  aalde 
the  releai^e  and  wbich  declared  that  Williams 
was  entitled  to  priori ty ;  and  also  that  part  which 
adjudged  that  the  plaintifls  recover  against 
Slickney  the  amount  of  their  debt;  afllrmed  it 
in  other  respects  and  ordered  the  proceeds  to  be 
first  applied  to  the  payment  of  the  plaintiffa' 
debt.  Williams  a:>pealed  from  so  much  of  Ibis 
decree  as  gave  priority  to  the  plaintiffs'  claim;  [4Sj|1 
and  the  plaintiffs  appealed  from  so  much  as  re- 
versed the  decree  against  Stickney. 

By  the  statutes  regulating  the  conveyance  of 
real  estate  in  the  District  ofColumbia,  all  deeds 
of  (rust  and  mortgages,  duly  acknowledged, 
take  effect  and  are  valid,  as  to  all  subsequent 
purchoEers  for  valuable  consideration  wiUiout 
notice,  and  as  to  all  creditors,  from  the  time  of 
their  delivery  to  the  recorder  for  record;  where- 
as, other  deeds,  covenants  and  agreements  take 
effect  and  are  valid,  as  to  dl  persons,  from  the 
time  of  their  acknowledgment,  if  delivered  for 
record  within  six  montlu  after  their  execution. 
Any  title  bond  or  other  written  contract  in  re- 
lation to  land  may  be  acknowledged  and  record- 
ed In  the  same  manner  as  deeds  of  conv^ance; 
and  the  acknowledgment,  duly  certified,  and 
the  delivery  for  record,  of  such  bond  or  contract, 
shall  be  taken  and  held  to  be  notice  of  itaexist- 

ice  to  all  subaequent  purchasers.  R-  6.,  D.  C, 

cs.  446,  447.  4ti). 

The  first  deed  of  trust  from  Sweet  and  wlfr 

d  not  give  the  trustees  raerelv  a  power  (o  re- 
lease the  land  on  payment  of  tne  notes  secured 
thereby,  and  to  sell  on  default  of  payment;  but 
it  vested  the  legal  title  In  them.  A  release  of  the- 
land  before  payment  of  the  notes  would  be  a 
bteach  of  their  trust,  and  would  be  ttnavailing 
in  equity  (o  anyone  who  bad  knowledge  of  that 
breach.  Ini.  Co.  t.  Sldradge,  102  L.  B.,54S 
rXXyi.,246].  But  It  would  pass  the  legal  liUe. 
Taj/larv.Eirtff,  8Munf,,S58;i>en  v.lVoulman, 
7  Ired.,  16B.  The  legal  title  In  the  land.beInK 
in  the  trustees  under  the  first  deed  of  trust, 
passed  by  their  deed  of  release  (o  Mis.  Sweet, 
and  from  her  by  the  second  deed  of  trust  to  the 

ustees  for  Williams. 

The  first  jlced  of  trust  having  been  made  lo 
the  trustees  therein  named  for  the  benefit  of 
Augustus  Davis,  and  to  secure  the  payment  of 
the  notes  from  the  grantors  to  him;  and  tfac 
plaintiffs,  upon  the  transfer  and  Indorsement  to 
them  of  those  notes,  having  taken  no  precaution 
to  obtain  and  put  on  record  an  assignmeDt  of 
his  rights  in  such  form  as  would  be  notice  to 
oil  the  world ;  the  recorded  deed  of  release,  exe- 
cuted by  him  as  well  as  by  the  tmsteea,  redtinp 
that  the  notes  had  been  f«id,  andcouveyiogthe 
legal  title,  bound  the  plaintiffs,  as  well  as  Dim- 
seTf,  in  favor  of  anyone  acting  upon  the  faith. 


,Cd&^t*- 
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of  the  record  asd  ignonmt  of  the  real  itBle  of 

[48S]  jj  'ji^  pii^tUb  wished  to  affect  aubeequent 
purchasers  with  notiCB  of  their  rights,  they 
should  have  obtained  a  new  con  ve;aQce  or  agree- 
meot,  duly  acknowledged  and  recorded,  in  the 
fonn  atlher  of  adeed  from  the  original  grantorfi, 
or  of  a  deolaradon  of  trust  from  the  triutoes. 
or  of  tm  aasigament  from  Augustus  Davis  of 
hia  equitable  iDterwt  io  the  land  at  eecuritv  for 
the  payment  of  the  noteSL  The  record  not  umiw- 
jng  that  any  peTBOD  other  than  Auguatua  Davis 
h^  any  interest  Id  the  notes,  or  in  the  land  as 
security  for  their  parent,  an  Innocent  subse- 
quent purchaser  or  incumbnwcer  had  the  right 
to  assume  that  the  trustees.  In  executing  the  re- 
lease, had  acted  in  accordance  with  their  duty. 

Williams  is  admitted  to  have  had  no  actual 
knowledge  that  the  notes  secured  by  the  first 
trust-deed  were  held  by  the  phdutins,  or  that 
they  were  unpaid.  The  knowledge  of  those  facta 
bj  Charles  T.  Davis,  through  whom  Williams 
made  the  loan,  does  not  bind  lum,  because  upon 
tlie  evidence  Charles  T,  Davis  appears  not  to 
have  been  hia  agent,  hut  the  agent  of  Bweetand 
wife. 

Williams  took  every  reasonable  precaution 
that  could  have  been  expected  of  a  prudent  man, 
before  advancing  his  money  to  CharlesT.  Davis 
for  Sweet  and  wife.  He  declined  to  lend  his 
money,  until  after  he  had  been  furnished  with 
a  coo  vey sneer's  abstract  of  title,  showing  that 
the  deed  of  release  from  the  trustees  under  the 
first  deed  of  trust  and  from  the  original  holder 
of  the  notes  secured  thereby,  as  vrell  as  the 
second  deed  of  trust  to  secure  the  repayment 
of  the  money  lent  by  Williams,  had  been  re- 
corded, and  that  the  hud  was  not  subject  to 
any  incumbraoce  prior  to  the  second  deed  of 
trust. 

It  was  suggested  In  argument  thatas  the  first 
deed  of  trust  sl'owed  mat  the  notes  secured 


released  from  this  trust  until  all  the  nolea  were 
paid,  Wiltiams  was  negligent  in  not  making 
further  inquiry  into  the  (act  whether  tbey  were 
still  unpaid.  Butofwhomshould  he  have  made 
ioquirr?    The  trustees  under  the  first  deed  and 


tlie  original  holder  of  the  notes  secured  thereby 
having  expressly  asserted  under  their  own  hands 
and  seals  that  tlie  notes  had  been  pdd,and  Sweet 


and  wife  having  apparently  concurred  in  the 
[4841  assertion  by  accepting  the  deed  of  release  and 
putting  it  on  record,  he  certainly  wis  not  bound 
to  inquire  of  any  of  them  ss  to  the  truth  of  that 
fact;  and  there  was  no  other  person  to  whom  he 
could  apply  for  Information,  for  he  did  not 
know  that  the  notes  had  ever  been  ne^tlated, 
and  ha  had  no  reason  to  suppose  that  they  had 
not  been  canceled  and  destroyed. 

To  charge  Williams  with  constructive  notice 
of  the  fact  that  the  notes  had  not  been  paid.  In 
the  absence  of  any  proof  of  knowledge,  frai'd, 
or  groas  or  willful  negligence,  on  his  part,  would 
he  inconsistent  with  (he  puipoee  of  Uie  registry 
laws,  with  tho  settled  principles  of  equity,  and 
whb  the  convenient  ttansactioit  of  business. 
Hiaet.  Dodd,  2  Atk.,  27Si  Jonetv.  Smith,  1 
Hmi.4A;S.C.,lPbm..iU;AtraBankv.Barr}/, 
Irisha,6Eq.,128,andL.  a,7H.  L..1&9;  Wit- 
(env.WaB,  6WBll.,83r7-"  "  "•—  — ' 
Arman  v.  TbKiu,  180  S 
Bee  17  Otto. 


The  equity  of  Williams  bdng  at  least  equal 
with  that  of  the  plahitiffs,  the  Iwal  title  held  (or- 
Williams  must  prevail,  and  he  &  entitled  to  pri- 
ority. The  decree  appealed  from  is,  in  this  re- 
spect, erroneous  and  must  be  reversed. 

But  that  decree,  ao  f ar  ss  i  t  refuses  relief  against . 
Stickney  personally,  is  right.  The  main  pur- 
poee  of  thebiU  is  to  set  aside  the  deed  of  release 
and  tosattsfy  the  plaintiffs'  debt  out  of  the  land. 
The  attempt  to  charge  Stickney  widi  the  amount 
of  that  debt,  by  reason  erf  bis  negligence  Id  exe- 
cuting the  release,  is  wholly  incwuistent  with 
this.  The  one  treats  the  release  as  void;  the- 
other  asaumca  that  it  is  valid.  In  the  one  view 
Stickney  la  made  a  party  in  his  capacity  of 
trustee  only;  in  the  other,  It  is  sought  to  charge- 
him  peiwnally.  The  Joinder  of  daims  so  du- 
tinct  In  character  and  In  relief  is  unprecedented 
and  inconvenient.  Shiddi  v.  BarroiB,  17  How., 
180, 1«  [58  U.  S.,  XV^lse,  1681;  Walktr  r. 
flWMW,  IMD.  8..  2i6  rXXVl.  7»1. 

Th^  TentttittAaiOeaeereeappeaiMflommvit 
be  mtrttd andtlteeoMranaodtd.viith  MrteHon* 
to  enter  a  fUene  in  muformity  in'CA  thiiopMoa, 
and  vithout  pr^whee  to  an  action  at  iauortuA 
in  tquity  againti  Stickney . 

DeoTte  mtnad. 

Mr.  J-atUee  Harlvi  did  not  alt  In  this  case, 
and  took  no  part  in  the  decision. 
TnteoopT.  Test: 

James  H.  HoKemiey,  Qerk,  Bup.  Oonrt,  D.  B. 


JOHN  L.  UERRIAH,  Appl.. 

DNITED  STATES. 
(Bee  B.  a,  IT  Otto,  Ot-UL) 


r  leas,  m  mlsht  be  regulreit  from 
tlie  wants  at  a  ipecUled  mlUtarj' 
oertabi  ■paolttM  datas.  In  nioh 


...DOpounds  n 

rjitlty,  more 
B  to  Hme  fo 

quanUtlea  and  atsiiob . 

cer  mlcbt  require,  made  with  the  ksowMt*  of  a 
dmUar  ezlattoB  contract  with  an3tberp«noa,Unds 
theoontnotor  u><l«ll*er,  and  tbeUnRad  Btataalo 
teodve,  MMKIO  poundi  «t  oats  and  no  moee,  ankas 
legulred  to  delfver  more  hy  the  quartomasler. 

£  InthaconatTuotloDotoontiaetBtlieoourtamar 
look,  not  only  to  the  lanfuajre  empk>red,  but  to 
the  nibject-matter  and  tlie  tunrouMllv  tfroum- 
stanoes,  and  may  avail  Ihemselvei  <a  tlie  same- 
Uaht  wUch  the  paitlca  poaessed  wlien  tM  oonlnwt 


Statement  of  the  caae  by  Mr.  JiuiieeWoodmt 
The  appellant  brought  suit  in  the  Court  of 
Claims  against  the  Uuited  States,  to  recover 
damages  for  the  breach  by  the  United  Slates  of 
acontract  by  which  the  appellant  agreed  to  sell 
and  deliver,  and  the  UDited  States  to  reostve 
and  pay  for  a  quantity  of  oaU.    The  Court  of 

DigitzfidbyGOOgle 
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Sm-REia  Court  ot  thk  UKirKS  States. 


dnlnu,  liter  hearing  the  case,  dlnniaMd  the 
claimant ■  peUtion,  &iid  from  Its  Judgment  this 
Appeal  WH  taken  b;  bim. 

The  Court  of  Claims  found  the  following 
facU:  tho  Ch!ef  Quaitermaster  of  the  Military 
Department  of  Dakota  published  an  adTerllse- 
ment,  the  parts  of  which,  and  of  the  circular 
therein  referred  to  material  to  this  caK.were  as 
follows: 

"  Chief  QuartenoBster'B  Office, 

St.  Paul  Minn.  March  1st,  1877. 

Sealed  propoeala  in  triplicate,  subject  to  the 
uaual  conditions,  will  be  received  St  this  office 

*  *  •  untU  13  o'clock  noon,  on  the  28th 
day  of  April,  at  which  time  thej  will  beopened 
In  tlie  presence  of  bidders  *  *  *  for  fur- 
nishing and  dellTeringof  wood,  coal,  grain,  hay 
and  straw,  required  during  the  fiscal  fear  com- 
mencing July  1,  1877,  and  ending  June  80, 
,  .-g,  I6T8,  at  the  following  poila  and  statioDS,  vU.: 
l«a(jj  ^jjpj^  follows  a  list  of  flie  posts  and  atation*  for 
ivhich  tho  sappllea  wer«  required). 

Separate  bios  should  be  made  for  each  post 
1^  for  each  doss  of  supplies.  *  *  •  The 
Oorernmeot  reserves  the  nitht  to  le^  anv  and 
■U  bida.  Inblddingfor  grain,  bidders  will  stale 
the  rate  per  one  hun<ked  ponnda  and  not  j— 
bushel. 

Blank  proposals  and  printed  circulars  statt 
tbe'kind  and  estimated  quantities  required 
«acb  post,  and  giving  fuliinslructions  as  to  t  . 
manner  of  bidding,  conditions  to  be  observed 
by  bidders  and  terras  of  contract  and  payment 
win  be  furnished  on  application,"  etc. 

The  circular  referred  to  contained  these 
clauses: 

"  The  following  are  the  estimated  quantities 
of  supplies  tliBt  will  be  required  at  each  post, 
but  the  Oovemment  reserves  the  right  to  in- 
crease or  diminish  the  same  at  any  time  dur- 
ing the  continuance  of  the  contract,  and  to 
require  deliveries  to  be  made  at  such  times 
and  in  such  quantities  as  the  public  service 
may  demand:  Fort  Abraham  Lincoln,  D.  T., 
2,<M,000  pounds  oats;  Fort  Bu ford,  D,  T., 
256,000  pounds  oata;  Cheyenne  Agency,  D.  T., 
ISl.OM  pounds  oate;  Camp  Hancock,  D.  T., 
6,400  pounds  oats;  Lower  BruIeAaency,  D,T., 
84.300  pounds  oats;  FortItandall,D.T..38S,000 
pounds  oats;  Fort  Hlce,  D.  T. ,  1 ,000,000  Itounda 


pounds  oata;  Port  Sully,  D.  T.,  R 


0  pounds 


Proposals  are  invited  for  the  furnishing  and 
delivering" of  ■'grain  for  Forts  Abraham  Lin- 
coln, Buford,  Bandall,  Hice.  etc.,  etc.,  either 
atSiouxCity,Tankton,  Bismarck  or  Fort  Abra- 
ham Lincoln." 

In  accordance  with  the  advertisement 
Hall  proposed  to  furnish  4.000,000  pounds  of 
oats,  to  be  delivered  at  Bismarck,  for  $8.25  per 
hundred  pounds,  and  the  appellant  propcraed 
to  furnish,  at  the  same  place,  1 ,600,000  pounds 
of  oats  at  %2.3SA,  per  hundred  pounds,  a  like 

Joantity  at  (2.281.  another  like  quantity  at 
3.81  and  anotherlike  quantity  at  KS.8T,  mak- 
ing the  entire  quantity  wliioh  he  bia  to  furnish 
and  deUver  6,400,000. 

On  May  IS,  1BT7,  an  award  vras  made  to  the 
appellant  for  fumishini;  and  delivering  at  Bis- 
marck 1,000,000  pounds  o'  oats  at  $2.2a,>per 
one  hundred  pounda.  On  June  87  an  award 
6»t 


further  awar^waa  made  to  the  qtpellant  )or 
furnishing  and  delivering,  at  the  aame  place. 
600,000  pounds  of  oaU  at  $3.28^  per  hundred 
pounda. 

On  June  20,  1877,  the  contract  on  which  the 
action  was  brought  was  executed  by  the  appel- 
lant and  by  the  quartermaster  In  behalf  of  the 
United  States.  It  was  made  on  a  printed  blank 
furnished  by  the  quartermaster.  The  fliat  ar- 
ticle of  the  agreement  was  aa  follows: 

"Article  L  That  the  said  John  L.  Merriam, 
bia  heirs,  aaalgns,  adminlatratora  and  execu- 
tors, shall  smtply  or  cause  to  be  supplied  and 
delivered  to  the  quartennaster'B  department  ti 
the  military  station  of  Bismarck,  D.  T.,  six 
hundred  thousand  pounds,  more  or  less,  ol 
oats  at  two  dollars  and  twenty-three  and  seven' 
BixteeQtliB  cents  (t2.28A)  per  one  hundred 
pounds,  the  oats  to  be  of  good  merchantable 
quality,  free  from  dirt  or  other  foreign  mailer, 
and  to  be  ddivered  in  good,  new  burlap  sacks, 
each  sack  to  contain  no  greater  quantity  thai 
128  pounds.or  such  other  quantity,  more  or  lesa, 
as  may  be  required  from  time  to  time  for  the 
wants  of  said  station,  between  the  first  day  o] 
July,  1877,  and  the  tliirty-flrst  day  of  Decern- 
tier,  1877,  in  such  quantities  and  at  such  timet 
as  Uie  receiving  omcer  may  require.  Prov'o.ri, 
that  this  contract  is  approved  by  the  commaTid- 
ing  generals  of  the  Departmentof  Dakota,  nnd 
of  the  Military  Division  of  tho  Hiasouri;  other 
wise  not  until  such  approval  is  obtained." 

The  appeUant  had  previously,  in  accordance 
with  the  award  to  him,  dated  Hay  18,  1877,  en- 
tered into  another  contract  with  the  quarter- 
master acting  on  behalf  of  the  United  State*, 
bearing  date  May  15,  1877,  for  the  delivery  of 
1,000,000  pounda  of  oats,  which  was  identical 
in  leiiuBwith  the  above  mentioned  contract  of 
June  29, 1877,  except  that  the  words  "Or  such 
other  quantitT,  more  or  leas,  as  may  lie  re- 
quired from  time  to  time  for  the  wants  of  said 
station,  between  the  first  day  of  July,  18T7,  and 


may  require,"  found  in  article  1,  were  omitted. 
Two  other  contracts,  dated  June  89,  1877, 
ware  made  between  said  quartermaster  and  said 
Hall,  in  accordance  with  his  said  bid,  one  for 
the  delive^  of  665,000  pounds  of  oata,  and  the 
other  for  the  delivery  ol  1,955,000  pounds,  each  l4Mi 
at  (2.26  per  one  hundrad  pounds;  and  in  other 
respects  the  two  contracts  were  identical  in  form 
wiUi  those  of  the  appellant,  the  one  first  above 
mentioned  having  Uie  tame  words  omitted 
which  were  omitted  from  the  appellant's  con- 
tract of  May  15,  1877,  and  the  other  containing 

liiere  were  dellrered  at  Biamarck,  aa  under 
the  two  contracts  of  Hall,  by  parties  oUierthan 
the  appellant,  3,116.616  pounds  of  oats,  be- 
tween July  1, 1877.  and  December  81,  1877. 

The  claimant  after  the  execution  of  hta  aal^ 
contracta  respectively  commmced  delivering 
oats  thereunder,  and  by  July  IS,  1877,  had  de- 
livered more  than  1,600,000  pounda  ■peclflcally 
mentioned  in  the  two  contracts,  the  excess  hav. 
ing  been  received  by  the  acting  asalstant  quar- 
termaster at  Bismarck,  by  mistake,  and  he  wti 
paid  in  full  for  all  that  he  had  deUvered. 

107  U.h 


ib.Gootj^ic 


Mkehiam  t.  ITumD  8TA.-na. 


BulMequmtlf  he  tdTered  to  deliver  nine  car- 
loada  of  oaU,  but  tbev  were  refused. 

Neither  the  Kcdruig  officer  doc  aaj  other  of • 
toer  at  tbe  defendant*  required  the  ^pelluit 
to  mipp!)'  for  tbe  want*  of  said  station  any  otb- 
«r  quantitT  <d  oats  than  that  ipedfically  men- 
tioned in  tM  Gontnct  aued  on;  and  the  appel- 
lant did  not  Bik  to  be  informed  wlielher  or  not 
any  oUier  quantity  would  be  reauired,  and  ti- 
■'        •    '  ■  "-    ""^  toe  several  car- 


lake  them  in  order  to  clear  up 

marck,  and  get  the  railroad  companv'B  cars 

loaded,  he  never  demaiuJcd  it  aa  a  right  under 


Tbe  appellant  had  the  means  to  deliver  oala 
"within  the  time  mentioned  in  hi*  contiact  to  the 
full  extent  of  the  quantity  delivered  under 
Hall's  contract  b;  other  parties,  In  addition  to 
that  which  wa«  received  from  Um,  had  he  been 
required  and  permitted  so  to  do,  and  was  ready 
and  willing  to  make  such  delivery,  although  he 
gave  the  ocfeodont's  officers  no  notice  to  that 
«ffcct,  and  made  no  otberoffeia  than  thatabove 
aet  forth. 

The  appellant  sulTered  some  loss  by  reason  of 
the  non-receipt  by  the  defendant*  of  the  several 
car-loada  of  oats  above  mentioned,  and  by  be- 
ing obliged  to  sell  the  same  to  other  parties; 
and  some  loss  of  profits  which  be  would  have 
14411  ""'^'^  "  ^^  ""^  delivered  at  the  contract  price 
'J  oats  to  the  extent  of  the  quantity  received  by 
tlie  defendants  under  said  Halt's  contracts,  in 
addition  to  the  quantity  which  he  did  deliver, 
and  for  which  he  was  paid. 

Memrt,  John  B,  SwlMm  and  Oeorp  A. 
XInv,  for  appellant. 

Mr!  S-  r.  nimpm,8alitili>r-Cfen..  for  ap- 
pellee. 

Mr.  JvHiee  Wooda  delivered  tbe  opinion  of 
Ihe  court: 

The  contention  of  the  appellant  Is,  that  un- 
der that  clause  of  the  contract  sued  oo  which 
provided  as  foUows:  "Said  Mcrrlam  shall  sup- 
ply 600,000  pounds,  more  or  leas,  of  oats  ■  •  • 
or  such  other  quantity,  more  or  less,  as  may  be 
required  from  time  t«  time  for  tbe  wants  of  such 
station  between  tbe  flrat  day  of  Julv,  1877,  and 
the  thirly-fint  day  of  December,  1877,  In  such 
quantities  and  at  such  timei  as  the  receiving 
officer  may  require,"  he  was  bound  to  deliver, 
and  tbe  United  Stales  to  receive,  in  addition  to 
the  1,600,000  for  which  his  bid  was  accepted, 
all  tbe  oats  needed  for  the  wants  of  the  station 
between  the  dates  mentioned.  And  as  it  ap- 
peen  from  tbe  finding  of  the  Court  of  CbinLs 
that  a  large  quantity  of  oats,  over  and  above 
that  received  from  the  appellant,  was  received 
■t  Bismarck  between  the  oates  mentioned,  un- 
der the  contract  made  with  Hall,  and  that  ap- 
pellani's  offer  to  furnish  a  quantitv  of  oats  In 
addition  to  the  amount  specidcalfy  mentioned 
In  hia  contract  was  declined,  that  a  breach  of 
his  contract  i>  shown,  for  which  he  is  «itit1ed 
to  damues.  It  is  contended  on  behalf  of  the 
Tnited  States  that,  under  the  contract  sued  on, 


seated  by  the  noord  If  which  of  Iheee  two  cm- 
Btructions  of  tbe  contract  is  the  true  one. 

It  is  a  fnndamttital  rule  that  in  the  construc- 
tion of  contracts  ttie  courts  may  look,  not  on^ 
to  the  language  employed,  but  to  the  subject- 
matter  and  the  surrounding  drcumstances,  and 
may  avail  themaelves  of  the  same  light  which 
the  parties  poascased  when  the  contract  waa 
made.  NaA  v.  Tovmt,  6  WaH.,  680  m  U.  S., 
XVin.,  6271;  Barrtda  t.  BiUbttJl  How,,  IM 
[63  U.  B..  XVI.,  M]i  57ior»v.  Waim,9  CI.  & 
F.,  555;  McDonald  v.  longbottom,  1  El.  &  El.,  r*A«l 
»77;  Mun/ord  v.  Gething,  28  L.  J..  C.  P.,  110;  '**"* 
Carr  v.  Manlent/re.  SB.i,  B.,  406;  BraaleB  v. 
U.  8.,  96  U.  S.,  168  [SXIV..  623]. 

Thus,  hi  the  case  of  Ihe  t.  Burt.  1 T.  R.,  708, 
where  a  lease  bad  been  made  by  tbe  plaintiff  to 
tbe  defendant  of  pert  of  a  messuage,  together 
with  a  piece  of  ground  thereunto  adjoining, 
which  piece  of  ground  was  used  as  a  yard,  and 
beneath  the  yard  was  a  cellar,  occupied  by  a 
third  party  imder  a  lease  previously  granted  to 
him  by  the  plalntlft,  and  the  occupant  of  the 
cellar  continued  to  reside  In  It  and  to  pay  tent 
to  the  plaintiff  for  three  or  four  years  after  ihe 
latter  had  demised  the  yard  to  tne  defendant, 
but  bis  lease  bavins  enilred,  and  he  having 

Sultted  the  cellar,  tne  defendant  took  posaes- 
on  of  It,  contending  that  the  cellar  bad  passed 
to  him  by  the  demise  of  the  yard,  the  court  held 
that  parol  evidence  of  tbe  surrounding  circum- 
ances  was  admissible  to  sbow  that  it  did  not 

Availing  ourselves  of  the  ll^t  thrown  on  tbe 
contract  in  this  case  by  tbe  drcumstances  un- 
der which  It  was  made,  we  are  of  opinion  that 
tbe  construction  claimed  for  it  by  the  appellant 
~~innot  be  sustained. 

The  specific  quantitv  of  oala  to  be  deliverad 
at  Bismarck,  for  whicn  tbe  circular  for  tbe  In* 
formation  of  bidden  invited  proposals,  was 
4,464,700  pounds.  Tbe  appellant  made  bids 
for  6,400,000  pounds;  1,600,000  pounds  of 
which  were  at  tbe  price  of  $8-88^  per  hun- 
dred pounds,  1,600,000  at  $2,281  per  hundred 
pounds,  and  the  residue  at  stUl  htriier  prices. 
His  bid  for  1,600,000  pounds  at  p.28^  per 
hundred  pounds  was  the  only  bid  imdebylum 
which  was  accepted-  Tbe  bid  of  Hall  was  at 
the  same  time  accepted  for  2, 620, 000  pounds  at 
$2.29  per  hundred  pounds,  and  contracts  wen 
made  with  him  for  tbe  delivery  of  that  amount 
It  thus  appears  that  tbe  lowest  bids  wen  ac- 
cepted and  contracts  made  In  accordance  there- 
with. The  contracts  made  with  both  the  appel- 
lant and  Hall  were  identical  in  form.  The  bids 
accepted  fell  a  tittle  short  of  the  entire  quan- 
tity for  which  bids  were  asked.  Tbe  ^>pellant 
now  Insists  that,  by  reason  of  the  clause  In  his 
second  contract,  by  which,  In  addition  to  tbe 
specific  quantity  of  oats  therein  mentioned,  he 
agreed  to  supply  such  other  quantity,  more  or 
less,  as  might  be  reanlied  for  the  wants  of  >^ 
station,  and  which  also  was  found  in  the  second 
contractmadewith  Hall,  the  United  States  vren  I4M] 
bound  to  receive  (rom  Um  oats  for  whldi  his 
bid  was  not  accepted,  and  for  the  ddtreiy  of 
which  the  bid  of  Hall,  lowertbas  bisown,  was 
accepted.  It  Is  perfectly  clear,  from  these  cir- 
cumstances, that  the  oSceta  of  tbe  United  States 
who  had  this  matter  in  charge  did  utA  under- 
stand tbe  contract  with  appellant  u  be  now 
1  fiSt 


ib.Google 


SUPBSMB  OOTBT  OV  THE  UKITED  STATES. 


Oct.  TsKir, 


cUnu  to  commie  tt  In  other  woidi,  Oey  did 
not  Intend  to  cootnct  with  two  dlSetent  per- 
•on*  for  twice  (he  quantl^  of  oats  needet}  for 
tbe  want*  at  the  lUtioa.  Nor  did  they  Intend, 
■fler  maUug  awards  to  tnti  different  biddoB 
for  apedflc  quantltiea  of  oats,  to  ditfecud  the 
awaraa  and  enter  Into  contracU  by  which  the 
hirter  bidder  should  mppl;  all  the  oat*. 

We  think  the  facta  found  by  the  Court  of 
Clalma  (bow  also  that  the  eoiiHtructlon  now 
claimed  by  the  appellant  could  not  have  been 
hia  understanding  of  the  contract  when  it  was 
made.  The  advertisement  calUn;  for  bids  an- 
nounced thnt  they  would  be  opened  in  the-pres- 
ence  of  bidders.  Tbe  appellant  bid  to  furnish 
S,400,000poUQdaofoacs.  His  bid  was  accepted 
for  only  1,600,000  pounds  out  of  the  4,404,700 
pounds  for  which  bids  were  speciflcnlly  invited. 
On  the  same  day  on  which  the  contract  sued 


fumialung  of  which  bad  been  awarded  to  him. 
It  is  not  specifically  found  by  the  Court  of 
Claims  that  the  appellant  knew  Uiat  the  bids  of 
Hall  for  nearlv  ill  llie  oats  seeded  at  the  sta- 
tion, not  awaited  the  appellant,  had  been  ac- 
cepted, nor  that  he  knen'  that  contracts  had 
been  made  with  Hull  for  the  delivery  of  the 
oats  in  accordance  with  the  awards  made  to 
him.    But  he  knew  that  bis  own  bid  was  ac- 


therefore,  that  he  had  a  successful  competito 


ipetitor  for  the  delivery  of  the  oats  for  which 

tbe  old  of  the  latter  was  accepted;  for  the 
printed  circular  Informed  btm  that  the  bidder 
whose  proposal  was  accepted  would  be  required 
to  enter  Into  a  contact  to  perform  his  bid,  and 
he  himself  had  been  required  to  execute  a  con- 
tract to  deliver  Ilia  oats  which  it  was  awarded 
to  him  to  furnish. 
[444]  These  facts  being  known  to  ^)pellant,  Jie  could 
not  have  underatood  tbe  contract  sued  on,  which 
was  made  on  the  same  day  as  the  conttact  with 
Hall,  as  he  now  contends  it  should  be  inter- 
preted. If,  therefore,  the  circumstances  mir- 
roundlng  the  making  of  the  contract  were  such 
that  ndttter  party  to  It  could  have  construed  it 
aa  the  awellant  now  claims  it  should  have  been 
construed,  we  must  reject  that  construction  and 
■eek  one  fairly  Justified  by  tbe  language  of  the 
contract,  more  consistentwith  the  drcumatancea 
of  tbe  case.  Under  tbe  light  of  these  drcum- 
•tances.  It  is  clear  that  tbe  contnct  bound  tbe 
^ipellant  to  deliver,  in  addition  to  the  spedflc 
quantity  named,  such  other  quantity,  more  or 
less,  of  oats,  as  might  be  needed  from  time  to 
time  for  the  wants  of  tbe  station,  and  as  he 


of  the  ccmtract  is  evident  from  the  further  f&ct 
found  by  the  Court  of  Claims,  (bat  tbe  appel- 
lant never  asked  to  be  informed  whether   - 


them  fn  order  to  clear  np  all  be  had  at  Bismarck 
and  get  the  railroad  compeny'i  cars  unloaded, 
but  never  claimed  that  he  bad  tbe  right  to  de- 
Uver  the  oats  under  his  contract.    It  is,  there- 


fore, plain  that  tbe  Interpretation  he  now  puts 
on  bis  contract  is  an  afterthoncbti  wd  is  not 
the  interpr«tation  pat  upon  it  by  the  partiea 
when  It  was  executed. 

The  GooBtiuction  we  have  pot  upon  the  con- 
tract does  no  violence  to  Ita  language.  The  pro- 
vision that  the  oats  required  for  the  wants  of 
the  station,  over  and  above  the  quantity  specific- 
ally  mentioned  in  the  contract,  were  to  be  de- 
livered In  such  quantities  and  at  such  times  as 


to  caU  for  the  additional  oats  or  not,  aa  In  bis 
judgment  they  were  or  were  not  necessary  for 
the  wants  of  the  station;  and  If  he  required 
none,  the  appellant  was  bcnmd  to  deliver  and 
the  United  States  to  receive  none. 

We  are  of  opiiwtm  that  the  Conrt  of  Oaimt 
vat  Tight  in  di»mitting  t/u  petition  ef  Hit  ajtpd- 
lant.  lU  judgment  mat,  Ourefore,  be  nfflnn»d. 
True  oopr.    TvaU 

Jsmca  B.  McKanner.  dork,  Bup.  Qnirt.  U.  S. 


UNITED  STATES,  Fff., 

EDWARD  P.  CURTIS. 

(B<>e8.c.iT0tto,an-an.) 

Indictment  againet  cfflur  ofnaltonal  bank. 


'  to  oncen  oC 
h  requlied  br 
«  tbe  Cnltea 


tell,  v«riSed  t>r  bia  oetb  admiulMered  br  a  notuy 
public  of  a  State  prior  to  tbe  Act  of  Febraair  "> 
um,  cannot  be  luatalned.  Br  eeotlOD  (MB  It  war 
meant  that  the  oatb  must  be  permitted  orrequlrad 
br  at  iMNt  tbe  lawa  of  the  United  States,  and  be  ad- 
mtnWeied  by  some  trnmnal,  oflloer,  or  pemm  au- 
tborlMd  br  luch  lava  to  administer  oaths  In  rewect 
of  the  paiUoular  niatteie  to  which  It  relates. 

^^^    [No.  4oej 
Argued  Mar.  IS,  16,  IS83.  Decided  Apr.  9,  ISSS. 


tbe  Judges  of  the  Circuit  Court  of  the  Unit- 
ed  Stales  for  the  Eastern  District  of  Missouri. 

The  history  and  facts  of  tbe  case  sofficientlj 
appear  In  the  opinion  of  tbe  court. 

M-.  ^raiiitmA.  Mkiu7,  Ant.  AUf-Gen., 
for  plaintiff. 

Meetri.  Chester  H.  Kmm  and  J.  B.  Sen- 
dtrun,  for  der.ndant: 

A  state  ofBcer,  not  authorized  by  statute  et 
the  United  States,  cannot  lawfully  administer 

•Head  notes  br  Mr.  JmMoc  Habi^ui. 


^Pet.),  na :  Honicomeir  v.  Stale,  10  OU^in :  StMo 
V.  Huward,  1  Notl  ft  McC.,5UiBlal«  v.  Furiooff, » 
He..  SB;  atelnson  v.  State,  a  VerB.,  Kl;  Com.  t. 
KnlgbC,  U  Mam.,  SM :  Conner  v.  Com.,  i  Va.  Oas.,  90: 
Bute  T.  Alezand^,  i  Hawks,  IK :  State  v.  Wjralt.  t 
Uavw.  jN.  O,  M:  Ardeo  v.  State.  U  Oonn.,  W:  R«. 
vTlawIor,  S  Cox  C  C,  IBT;  I^ver  v.  Bef.,  IT  Q.  a. 
107  U.  S. 
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TTnitbd  States  t  Cnsm 


in  Mtli  raquired  hj  the  km  of  the  United 
8tat»,  BO  u  to  make  the  atflMit  guiltj  of  per- 
jury, if  he  iwear  Itlaely.  It  miut  be  accepted 
as  a  fuodamentftl  propodUoii  in  this  case,  that 
the  competency  of  the  offlcer  must  remit  from 
the  grant  of  authority  under  Ibe  federal  laws. 
Jfu>>  V.  aiaU.  8  Blackf.,  IH;  State  v.  Haj/- 
aard.  I  Nott  A  M,,  B46;  JaOuonv.  Bamphrev. 
1  Johns.,  498;  U.  8.  v.  Bafky.  0  Pet..  288;  J. 
McLean's  Op.;  Ftopb  y.  TVae^,  4  Parker,  C. 
R,  318. 


ji  delivered  the  opinion  of 

the  court; 

This  case  comes  before  ns  on  a  certiflcate  of 
division  as  to  certain  questions  of  law  arising  In 
s  crimloal  prosecution  against  Edward  P.  Oxt-. 
tia,  based  upon  iectioiis  G211  and  0899  td  the 
Revised  Statatea  of  the  United  Btatea. 

The  flnt  of  those  sections  provides  that  every 
national  banking  association  "Shall  make  to  the 
Comptroller  of  the  Currency  not  leio  than  five 
reports  daring  each  year,  according  to  the  form 
which  may  be  prescribed  by  him,  verified  by 
the  oath  or  afOrmation  of  the  president  or  cash- 
ier of  such  aasodation,  and  attested  by  the  sig- 
nature of  at  least  three  of  the  directors.  Each 
such  report  shall  exhibit  in  detail,  and  under 
appropriate  heads,  the  resources  and  liabilities 
of  the  association  at  the  close  of  business  on 
past  day  by  him  SDecilled:  and  shall  be  ti 
mltted  to  the  comptroller  within  five  days  after 


newspaper  where  such  association  is   estab- 
lished," etc 

Section  OSOS  provides  that  "Every  person 
who,  having  taken  an  oath  before  a  competent 
tribunal,  officer  or  person,  in  any  case  in  wtiich  a 
law  of  the  United  Stales  authorizes  an  oath  to 
be  sdmiaistaed,  that  be  will  testify,  declare,  de- 
pose, OT  certify  truly,  or  that  any  written  testi- 
mony, declar^ton,  depositfoD,  or  certiflcate  by 
him  subscribed  is  true,  willfully  and  contrary 


n  twothou  sand  dollars,  and 
by  imprisonment,  at  hard  labor,  not  more  than 
Ave  years;  and  shall,  moreover,  thereafter  be 
Incarable  of  giving  (estlmoiiy  lo  any  court  cf 
the  tJoitad  Btatea  until  such  time  as  the  Judg- 
ment against  him  la  reversed." 
TharwUlf ully  false  dechratlons 


which  the  defendant  Is  charged  to  have  made 
are  contained  In  sevtnl  written,reporta  tmus- 
mitted  to  the  Comptroller  of  Currency  by  the 
National  Bank  of  the  State  of  Hiaeourl,  in  8L 
Louis,  in  pursuance  of  section  OSl  1 ,  and  to  the 
truth  of  which  declaraUons  or  statements  Cur- 
Ht,  as  cvblet  of  that  bank,  made  oath  betorea 
notary  public  within  and  for  the  county  c^  SL 
Louis  in  that  State.  These  declsntions  or  state- 
ments relate  to  the  condltlor.  of  the  bank  as  to 
loans,  dlscounti,  checks,  cash  items,  overdiafla, 
Individaal  deposits  subject  to  checks,  sundns 
fund,  currency  on  deposit,  and  monerf  dnenom 
that  association  to  other  national  hanks,  llie 
Indictment  contains  live  connte,  whldi,  as  re- 
spects any  nutter  now  to  be  deUnnlned,  do  not 
substantially  diflOT,exoept  as  to  the  several  datea 
whenthealWedoethaweretaken.  Thosedates 
were  July  18  and  Oct.  10, 18TA,  and  Jan.  U, 
Jan.  26  and  April  6, 1877. 

The  controlUng  question  is  as  to  the  anthoi^ 
ity  of  the  notary  to  administer  the  oaths,  upon 
the  falsity  of  which  the  Indictment  is  laid. 

It  is  fundamental  In  the  law<d  criminal  pro- 
cedure that  an  oath  befon  one  who  has  no  legal 
authority  to  adminletw oaths  of  apuhHonatuie, 
or  before  one  who,  althou^  aainorised  to  ad- 
minister some  kind  of  oMia,  bnt  not  the  one 
which  Is  broughtln  queetion,  csnnot  amonntto 
— fury  at  common  law,  orsuliject  the  party 

[ngitto  prosecution  forthe  statutory  offense  [6781 
of  willfully  false  swearing.  1  Hawk.  P.  C.,  b. 
1,  ch.  37.  see,  4,  p.  480,  8th  ed.  by  Cnrwood; 
Roacoe,  Cr.  Bv.  7th  Am.  ed.,  p.  8l7;8Whatt. 
Crim.  Law,sec.  mi:2Arch.  Crim.Pr.*H., 
8th  ed.,  p.  1732.  If,  therefore,  Curtis,  at  the 
time  the  several  oaths  alleged  to  be  false  were 
taken,  was  not  stilboriEed  bv  the  laws  of  the 
United  States  to  take  them  before  a  notary  pub- 
lic, he  cannot  be  proceeded  against  under  sec- 
tlon689S.  ThesUtute.lnconformityvrithanee- 
tahlished  rule  of  criminal  law.espresaly  declares 
that  the  oath  most  be  taken  before  some  "com- 
petent tribunal,  officer,  or  person."  TUs  does 
not  necessarily  mean  that  the  tribunal  by  which 
the  oath  is  administered  shall  have  been  created 
by  the  government  which  required  It  to  be  tak- 
en, nor  that  the  offlcerwho  administers  It  shall 
be  an  officer  of  that  government.    But  the  stat- 

e  does  mean  ihat  the  oath  must  be  permitted 
.  required,  by  at  least  the  laws  of  the  United 
States,  and  be  administered  by  eome  tribunal, 
officer,  or  person  authorized  by  such  laws  to  ad- 
minister oaths  in  respect  of  toe  partlenlar  mat- 
"—'o  which  it  relates.  So  that  the  underlying 


V.  Dotr^l8U[i.CBn.C.  F.,3(R';  WooO'i  Oue,  1  a  H. 

Nor  where  the  olBoer  was  not  duly  quallDed  or  not 
4olr  t^^x^tad.  I  Chit.  Cr.  L.,  SlSj  1  Hawk.  P.  a 
Ch-  ta,  see.  4 1  State  v.  Uajwan],  I  Nott  *  HcC.,  MB ; 
Bei  V.  Veielst,  a  Osmpinffi ;  Muir  v.  Btote,  8  Blaokf ., 

mvlotJoQ  where  the  oath  was 

idtvlaw.  U.B.v.BBbooek,4IlaLewi,tU;. 

-It  ti  Uk«all7  ooiMtuted  there  can  be 

-' — ".  People  T.TracT.D  Wend.,  aSIL 

aed  upon  a  book  other  tbao  tbe 

nlnlBtarlnc  It  and  taUna  It  inp- 

Itble,  Is  vaBo.  People  V.  Cook,  8 

-  jjJ.  C  «  Barb.,  »I. 
~^**aaiiaot  be  predloated  of  an  aSdavtt  BWOTD 
-   -^^^  Dotor^  pnblie  profeadnK  to  aet  In  the 
^  '^\m  York,  but  who  was  a  non-resldeDt  of 
■        ■•  ■  time  of  his  ap- 

iN.  Y.,ao:s.a; 


«a ;  Bute  V.  OalHrnore.  £  Ired.,  8H ;  State  v.  McOnm- 
k»,  B  MoOOTd,  SM ;  Jackna  v.  Humphier,  1  Johns., 

U  the  court  has  Jurisdiction,  ttmay  be  oommltted, 
tbouBh  the  prooeedlDn  are  not  strlMlr  recuiar. 
^te  V.  aaU.7  £:Srf!r«;  State  r.  Lai«ne7^  Ho., 

Where  there  la  no  JurisdlotloD  or  oOotr  acted  be- 
yond hlijurladlotloii,  there  eon  be  no  eonvlation. 
State  T.  niTlpiu,  at  lie.,  «>:  Be«.  v.  Bow,  14  Up. 
Cui.  C.  P..  BOT  flteg.  V.  AiUiaon,  »  Up.  Osn.  C  P., 

Nor  tma  there  be  where  the  pertr  adrntaWertaw 
tfa<ia«lli  hod  no  authority:  theoOoer  nrast  bedulr 
—•■-orued  to  administer  It.  S  BIsh.  lai.),  ath  edT, 
....  IDIT;  HoTTdl  V.  People,  n  m.,  OS;  State  v. 
HcCroakey.  a  HcCord,  aOB;  Stale  v.  Dayton.  tS  S.  J., 
4>:  Stewart  v.  StaW.t  Tex.  Cl.  App.,  184;  State  v. 
Powell,  18  Tex.,  KT :  McGr«or  v.  fl&te,  1  Ind.,  IIB ; 
Oom.  V.  Hushes.  E  Alien.  W;  Lambert  v.  People,  8 
Abb.  [H.  CTW;  Rn  v.  Kanlia^  Cta.  *  P.,  4Ui  lleg. 

D,g,tza:Jb.GOOtj^lC 
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Sutbucb  Covst  or  t 


I  VmrsD  Btatsb. 


Oct,  Terx, 


qoMtkiD  la,  whether  the  aotaij  public,  whose 
oommlMion  b  from  the  Stal«,  wu.  at  the  le- 
mective  dMea  of  the  oetha  taken  by  Curtis,  au- 
thorized bf  the  Ikwa  of  the  United  Statea  toad- 
mintstaauch  oaths. 

Thla  question  we  are  constrained  to  answer 
in  the  n^ative.  We  are  not  aware  of  any  Act 
of  Con^en  wltich  ftave  such  authority  to  no- 
taries public  in  the  different  Statea  at  the  sev- 
«nl  dates  irfven  la  the  indictment.  The  Assistant 
Atlomey-Ueneral  Insists  that  such  authority 
nuy  be  found  in  section  1778  of  the  Revised 
Btatules,  which  declares:  "Inollcasesin  which, 
under  tlie'lawa  of  the  United  States,  oaths  or 
AcknowledgmentamaT  oowbe  taken  or  mode  be- 
fore any  Jiistice  ot  the  peace  of  any  Stale  or 
Tsnlto^.  or  in  the  District  of  Columbia,  they 
may  also  be  token  or  made  by  or  before  any  no- 
taiT  public  duly  appointed  In  any  State,  diatrict 
or  Tmitory,  or  anv  of  the  commissloDers  of  the 
drcuit  GouiliL  and,  wbeo  cerHfled  under  the 
liand  and  omcial  seal  of  such  notary  or  com- 
missioner, shall  have  the  same  force  and  effect 
as  if  taken  or  made  by  or  before  euch  Justice  of 

TheiMithority  of  the  nota^  to  admiuistw. 
Iffl*'  these  oMhs  to  Cuctb  cannot  oe  derived  from 
that  secticn,  unkae  at  the  dates  In  question,they 
oould,  under  the  lawsof  the  United  Slates,  have 
been  taken  before  Justices  of  the  peace  in  His- 
■oori.  But  the  latter  offictfs  had  no  such  author- 
ity bv  my  federal  statute  to  which  our  attention 
has  Men  called,  or  which  we  ore  al)te  to  find. 
Section  I77B,  so  far  as  notaries  public  are  con- 
Wned,  embodies  the  substance  of  similar  pro- 
Tlsions  in  the  Acta  of  Sep.  16.  18S0,  9  Sut.  at 
L.,  4S8,  and  July  29,  1854,  10  StoL  at  L.,  315, 
.aec.  1,  and  June  22,  1874, 18  Stat,  at  L.,  — 


▼ised  Stotutea,  supports  the  authority  eierdsed 
by  the  notary  puuic  who  administered  these 
««ths  to  defendant. 

Countel  for  the  United  States  further  Insists 
that  a  proper  construction  of  section  1778  will 
aathorue  a  notaiy  public  In  any  State  to  admin- 
Istv  oaths  to  offlceia  of  national  banking  asso- 
daHons;  when  making  reports  to  the  Comptrol- 
ler of  the  Currency,  iljustices  of  the  peace  may 
lawfully  do  BO  In  tfaU  dlxtrict^  But  in  our  judx- 


UBDt  DOfucbintcriBetation  of  that  pro 


admissibie.     What  CongrcM  intended  by  that 

s  not^es  public  in  their  re- 

ipectivB  Btates''the  same  authority.  In  the  ad- 


MCtlon  WW  to  give  n 


B,  ss  is  given  under  the  lawi 
of  the  United  State^  to  Justices  of  tbe  peace  in 
the  Miae  States;  and  la  notaries  public  in  this 
DtoMct  the  tame  authority,  in  adminlst^rinx 
oaths,  which,  u&da  the  utws  of  the  United 
Stale*,  ttii(At  ho  ozerdsed  by  Justices  of  the 
peace  in  this  District.  We  have  seen,  however, 
that  JnsHoea  of  the  peace.  In  the  several  States, 
Iwi  not  beeen  given  such  authorl^  by  any  pro- 
virfon  in  the  Revised  Statutes,  or  by  any  Act  of 
Congress  prior  to  thdr  adoption. 

Nor  can  any  support  for  the  indictment  be  de- 
rived from  the  Act  of  Aua[uit  10,1876,  19  Btat.  at 
L..  90S,  which  dedares  "Tliat  notaries  public  of 
tbe  wvend  States,  Terrltmies,  and  the  District 
of  Columbia,  be,  and  thoy  are  hereby  author- 
ised to  take  deposmoDS,  and  do  all  other  acta 
In  rdatlott  to  taking  tesUmony  to  de  need  In  tbe 
ooons  of  tbe  United  States,  take  acknowledg 
£88 


menta  and  affidavits,  in  tbe  same  manner  and 
with  the  same  effect  as  commlssioneiB  of  tbe 
United  States  Circuit  Courts  may  now  lawfully 

llie  power  of  commiasioners  of  the  circuit 
courts  did  not,  at  the  passage  t>f  that  Act,  ex-  tCTBI 


when  required,  or  allowed  in  any  civil  c 
in  a  circuit  or  district  court,  Rev.  Stat.,  sec. 
945;  ActotFeb.  20, 1813.  3  Stat,  at  L.,  679,  sec. 
1;  Act  of  March  1,  1817,  8  Stat,  at  L.,  800  ;  or 
administer  oailis  where,  in  the  same  State,  un- 
der the  lawa  of  the  United  gtstea,  oaths,  in  like 
cases,  could  bo  adminbtered  by  juaLices  of  the 
peace,  Bev,  Stat,,  sec,  1778;  orthev  could  take 
, evidence,  affidavits,  and  proof  of  oebta  in  pro- 
ceedings In  bankruptcy, Rev.  Btat.,  sees.  6003, 
6076;  Acts  of  Mnrch  2, 1867.  14  Stat  at  L-,S87; 
July  37,  1868,  IS  Btat.  at  L..  238,  kc.  3;  and 
June  22,  1874,  18  Slat,  at  L.,  186,  sec.  20.  But 
the  authority  of  commiGsioDcis  did  not  extend 
to  such  oaths  oa  were  administered  to  Cujtta. 

culled  by  counsel  for  the  G!ov. 

U.  S.  V.  Bailfg.  9  Pet.,  288.  Thai 
case,  it  Is  claimed,  furnishes  ample  eround  for 
an  iinpllcation  that  the  notary  pubuc  who  ad- 
miniaterad  the  oath  in  this  caae  was  fully  em- 
powered to  do  90.  We  do  not  so  Intcrprei  thai 
decision.  That  was  an  indictment  tor  false 
swearing.  It  woa  based  upon  an  Act  of  Con- 
gress which  provided  that  If  any  petaon  ahall 
swear  orofllnn  falsely  touching  the  expenditure 
of  public  money,  or  in  support  of  any  claim 
against  the  United  Btat£s,  be  should,  upon  c- 


ajuatice  of  the  peace  for  the  Commonwealth  of 
Kentucky.  It  was  admitted  that  there  was  no 
statute  of  the  United  States  eipresaly  empow- 
ering a  justice  of  tbe  peace  to  administer  the 
oath  taken  by  Bailev.  But  the  authority  of  that 
officer  waa  austained,  upon  tbe  ground  that  the 
Secretary  of  tbe  Tn^ury  had  previously,  and 
as  incident  to  his  duty  and  authority  under  an 
Act  of  CongresB,  eatablished  a  regulation  per- 
Idavits  in  support  of  culms  against 


dictment  In  Baile^t  Gm. 

The  conclusion,  therefore,la  not  to  be  avoided, 
and  it  will  accordingly  becertlfled  to  tbe  court 
below,  that  the  allegM  false  oaths  of  tbe  de- 
fendant were  not  taken  before  an  officer  com- 
petent, at  the  time,  under  tbe  laws  of  the  United 
butes,  toadminUterthem.  Theabsenceofsuch  [STS] 
authority  in  notaries  public  seems  to  have  been 
recognized  by  Congress  when  It  DoaMd  tbe  Act 
of  February  36, 1881, 21  SUt.  at  L..  SOS,  dedar- 
Ing  "  That  the  oatb  or  affirmation  required  by 
sec.  SSll  of  the  Revised  Statutes,  verifying  the 
returns  made  by  national  bai^  to  the  CMap- 
troller  of  the  Currency,  when  taken  before  a 
notoTT  public  properly  authorized  and  commis- 
aioned  by  the  State  In  which  such  notaiy  resides 
and  the  bonk  is  located,  or  any  other  officer 
having  on  official  seal,  suthoriEed  In  such  State 
'    administer  oaths,  shall  be  a  sufficient  verifl- 


,Co»5fe& 


Nat.  Bask  t.  TTinTBD  Staisi. 


to  conddflr  any  other  ^nesdon  of  Isw  certifled 
brthe  Judgw  of  fbe  Circuit  Ck)urL 

Jatnei  H.  UeSenner.  Oetk  Bup.  Oourt,  U.  R 


t446]COOK  COUNTY  NATIONAL  BANK  Aim 
AUOUSrnS'H.  BURLBY.Recalrerof  SAm 
Bask,  AppU., 

UNITED  STATi3. 

(See  B.  C,  IT  OtIo,.«&-ffi8.l 

Priority  of  the  United  Stnta  a$  ngaintt  imolt- 
enU—iuilioiuU  banii  Act— bankrupt  Ael— re- 
peal ^tlatat»— trust  fundt. 


«  BgalDst  Inaolv 

tto  tiS  — ■ ■-- 


, il  u>  prioril 

out  ctflUBBeto  over  other  cndltora. 

Act  ButborWiw  the  f oimatlon  of  luttloiia] 

UeOoda 


eiita,the1 
Itunlvent 

2r%eAat — — 

banks  fi  a  araarMeOoda  by ItaeH, nelttaer  limit 
DOT  eolarged  br  other  MatatorjproTtiloDa  with. . 
■pact  t«  tbe  ■e&lemeiit  of  demandiasaltttt  Inaolv- 
mta  ortbeii  eBtatea,and  (Ivlng  no  piefeiraoe  to 
■ny  clBlm,  except  (or  monejra  to  re-lmbone  1*" 
UulUil  niiliii  fill  mlmiina  III  ililmiiiliiii  lliii  not 

a,  TUivlewof  tho  banUiwIawit  not  aSeeted 
the  nibaequeDt  eoaotioent  oi  18S7  of  the  Baukn 
Act  giving  piiorltj  to  the  drauuids  of  the  Unit 
Htateaaaaliiat  cheeatatea  of  bankrupts. 

4.  If  a  particularatatillalBotearlr  dealBned  topre- 
acilbe  the  ODlrrulea  which  Bhoulds'    " 
tectto  Thkih  ft  relatea,  It  wUl  repeal  i 
aa  to  that  subject. 

a.  nie  TTolied  State*  has  uo  right 

nyiDcnt  —  -  ' ■"  ~" ■  —  ' 

na  funds  1 


,  .  _t  of  the  depoelt  ■ 

Lbaok,  out  of  the  surplus  of  thepr 

. bonde  depoalted  in  the  Tieasuir, 

I  aecurit7  Air  toe  airoiUaUng  notea  of  tJ 


by  blm  lalhBt '  duincter,  bS  Individual  d 
agalnat  the  grantor  of  the  trnat. 
^•^  [No.  115.] 

Argvea  Dee.  S,  iSSt.     Ordered 

Mar.   B,  1883.     Bearpued  1 

Zteeided  Apr.  9.  1883. 

APPEAL  from  the  Circuit  Court  of  the  United 
Statea  tor  the  Northern  District  of  IllinolB. 
The  histoid  and  facts  of  the  caae  appear  la  the 

Statement  of  the  case  hy  Mr.  JiztUea  Field  i 
This  lean  appeal  rrotn  a  decree  of  tbedrcuit 
court  orerruUng  a  general  demurrer  to  a  bill 
filed  by  the  Uoited  Stales  against  the  Cook 
CouD^  Natknal  Bank  of  Chicago.  Illinois,  and 
Augastns  H.  Bnrtey,  lis  Receiver.  The  facts, 
■a  aUted  in  the  UU,  are  InteflT  as  follows:  pre- 
viously tolSTS,  tbeBank  was  formed  under  the 


podtory  of  moneys  of  the  United  Statea. 
Januaiy,  1875,  It  became  tnaolTent  and  ms' 
indedb    '  '   " - 


pended  bualneas.  In  Fetmiuy  following.  Bar- 
ley was  wpcdnted,  hy  the  Comptrolter  of  the 
Currency,  Hi  Itoceiver,  andbelmmedlatdy  en- 
knd  upon  thedbcharge  of  bh  dutlea. 

At  the  tfme  of  lU  suapenalon,  the  Bank  bad 
on  deporit  of  poatal  funds,  (24,000;  and  of 
money  order  funds,  $14,684,  which  arereapec^ 
hdy  deaignBt«d  on  Its  books  by  those  namea. 
Tben  modeys  had  been  deposited  with  the 
Bee  17  Ona 


Bank  by  John  McAithur,  a  deputy-poabuwter 
at  Chicago. 

The  treasury  department  at  the  time  held 
United  States  bonds,  placed  with  it  by  the  Bank, 
to  the  amount  of  $100,000  par  value,  as  secu- 
ri^  for  all  public  moneys  which  might  be  de- 
poailed  with  the  Bank.  These  bonds  were  after- 
wards sold  for  1174,544.52.  Of  the  proceeds, 
ilSS,806.4T  were  appropriated  to  pay  the 
amount  then  on  depoeit  with  the  Bank  to  the 
credltoftbeTreasurerof  the  United  Slates.  Of 
the  balance  remaioing.  $11, 808. 08  were  applied 
on  the  postal  funds,  and  $7,486.07  on  the  money 
oitier  funds  deposited  bythedeputy-postmaMer 
at  Chicago,  kavlng  HtiU  due  on  aocoont  of  those 
two  funds  $20,844.95. 

In  addition  to  these  bonds,  there  were  at  the 
time,  in  the  treasury  department.  United  Btetee 
bonds  to  the  amount  of  $100,000  par  value,  de- 
posited by  the  Bank  lo  secure  its  notea  issued 
for  circulation.  When,  in  187-%  the  Bank  failed 
to  pay  these  notes,  the  comptroller  of  the  cur- 
rency declared  the  bonds  forfeited  to  the  United  '44si 
States.  A  part  of  them  have  been  sold,  and  it  * 
ia  the  intention  of  the  treasuiy  department  to 
sell  the  remainder,  and  apply  the  proceeds  to 
pay  the  notes  in  circulation,  and  re-imburse  the 
United  States  for  sums  already  advanced  iot 
that  puipoae.  The  proceeds  of  all  the  bonds, 
when  sold,  will  be  snlBdent  to  redeem  the  notea, 
re-lmborse  the  Unltad  States  in  full  for  Ihdr  ad- 
vancea,  and  leave  a  balance  exceeding  $80,000, 
more  than  sufficient  to  pay  the  debts  due  1^  the 
Bank  lo  the  United  States,  for  postal  funds  and 
money  order  funds,  dqioaited  by  the  depu^- 
poetmaster  at  Chicago. 

The  treasury  department.  In  addition  to  the 
bonds  to  secure  the  drculatloD  of  the  notes,  has 
a  sum  exceeding  $30,000  hdonginEto  the  Bank, 
collected  froip  bills  receivable  and  debts  due  to 
It;  but  its  liabilities  notwithstanding  greatly  ex- 
ceed Its  assets. 

Upon  these  facts,  the  question  arose  whetter 
the  claim  of  the  United  States  for  monevs  de- 
posited by  the  deputy-postmaster,  is  a  praorred 
debt  or  not;  and  Ibe  ofBcera  of  the  United  States 
are  in  doubt  as  to  their  duty  on  the  subject:  that 
Is.  whMher  they  should  reserve  from  the  nmda 
in  the  tmsuiy  department  belonging  to  the 
Bank  a  nffldcnt  amount  to  pay  Uie  debt  for 
postal  funda  and  money  order  funds  due  to  the 
United  States,  or  whether  tbey  shouhl  distrib- 
ute the  aM  moneys  pro  rota  to  all  the  creditor* 
of  the  Bank,  including  the  United  States. 

The  Ull  prays  that  an  account  be  taken  of 
the  amount  due  to  the  United  Statea  tn  the  Bank 
for  inoneya  so  deposited  with  it  by  tne  deputy- 
postmaster,  and  that  a  decree  be  entered  direct- 
ing the  disposition  of  the  funds  belonging  lo  the 
Bank  in  the  control  of  Um  treasury  department. 
The  defcodania  treated  the  bill  as  med  to  ob- 
tain a  define  adjudging  ta  the  United  States  a 
priority  in  the  Myment  of  their  demand  sgainat 
the  Bank  tor  the  balance  due  ontite  postal  and 
money  order  funds,  and  Interposed  a  general  de- 
murrer to  it.  Tbecourtlakifigasimilarviewof 
the  bill,  overruled  the  demurrer.  The  defend- 
ants thereupon  elected  to  stand  by  their  demui^ 
rer,  and  as  they  at  the  same  time  admitted  that 
the  Bank  bad  a  soffldent  amount  to  pay  tlie 


dqmty-poatnuMaTM  poatal  funds,uidM  money  [«^ 

DigitzfidbyGOOgle 


BcTBXu  CouxT  or  THX  Uhited  BTATSa. 


otder  ftradi,  the  court  ordered  that  Ibe  MOOQiit 
Ihw  doa  ibotild  be  paid  in  full  out  of  the  ■»- 
MtiOTdMnuik.  Iromtbia  decree  the  appeal 
WMtakot. 

Jtera.  Roaeo*  CMddtef  and  Omry  B. 
Mcnret,  for  ■ppenant*. 

Jfr.  w.  C.  Goadr.  for  aj^teDee. 

Mr.  JiuHee  FUld  deHvered  the  ophilon  of 
the  court: 

The  Reriwd  Btitotea  In  nction  UM  prorlde 
that: 

"  Wbenerer  «b.j  penon  Indebted  to  the 
TTnited  Btatea  I>  Inaolnn^  or  wlunerar  Qm  ea- 
lale  of  any  deceased  dditar,  In  the  handa  of  the 
ezecnton  ot  admhilitraton,  U  tnaulBdwit  to 
MT  all  the  debt!  dm  from  the  deoeaaed,  the 
fleUa  due  to  the  United  Stales  aba)  I  be  lint  sat- 
tefied;  and  the  pilwttr  heraby  eatablUwd  ahall 
extsDd  aa  weQ  to  cases  Ip  wbtdi  a  debtor,  not 
haTlng  suflkieiit  pn^ier^  to  pay  all  hb  debts, 
makea  aTdontaiy  assignment  thereof,  or  in 
iridch  Ae  eatate  and  effecta  of  an  abecoDding, 
conoealedOTBbeeDtdriitoT  an  attached  brproc- 
ea.of  law,  aslocasaain  whichauactof  I 
mptCT  is  committed." 

ThH  section  laaubatandallT  a  copy  of  section 
9  of  the  Act  of  Ibndi  S,  lf»7  [1  SUL  at  L., 
8M1,  enttUed  "  An  Act  to  FrorlOe  more  Eflect- 
nal^for  the  Bettlement  of  Accounts  between 
the  United  Btatea  and  Recehns  of  Public  Hon- 

K."  Statulea  pawed  before  17V7  embodied 
nllarproTlslonaaiidalso  declared  that  parties 
who  are  sureties  fA  InsolTeots  nu^  pay  to  the 
Vntted  States  any  balsBCO  doe  to  them,  and  bsve 
tite  same  priority  in  the  payment  of  their  de- 
mands out  of  the  estates  of  such  insolvents  as 
the  United  States  would  have  if  no  such  pay- 

Titb  langnas*  vt  the  section  in  the  Rerleed 
Statntea  is  general  and  ctonptebenslve  tn  its 
terms  and  applies  to  demands  of  the  United 
8tates,afiaiostaoTlna(4vent  person  liTlnsor  the 
estate  of  any  insdTenC  person  dead;  andalsoto 
demands  against  auy  pcreon  who,  not  having 
aofllclent  pnweity  to  p^  ail  Us  dAts,  Bukes  a 
Tohutary  aaammeot  thereof,  and  aSMnst  any 
estate  of  an  aMoonding,  concealed  ot  abeent 
debtor,  whoee  ellects  ure  been  attached  l^y 
proceaa  of  law. 

The  question  is  whsthu;  under  this  bnad 
and  gensral  laognage,  the  United  Statee,  hav- 
[44B]ing  it»™«wHi;  agaOist  an  inaolvcot  national 
*"'  *~  ~~'*'led  toiwloritrof  naymentoutof 
wappdlnnie 

nicu  Insolr- 

d  by  Judicial  dwree,  asun- 
der a  bankrupt  Act,  or  If  manlteMled  by  the 
ddMoi'a  nlniilMy  aarigntiwnl  of  hi/<  property, 
or  by  Ita  attachment  under  process  againrt  Urn , 
OS  an  absconding,  cooooaled  or  abeent  debtor; 
and  that,  wlthlD  this  meaning,  the  Cook  Coun- 
ts Hatfamnl  Bank  nerer  became  Insolvent,  and 
that,  therefore,  flw  provisions  giving  priority 
tA  payment  to  demands  of  tbe  United  States 
against  Insolveats  do  not  apply. 

From  the  view  we  take,  of  tbe  Act  autitor- 
Moglbe  fwmatlon  of  national  banks.H  is  unnec- 
essary to  consider  wlwtlter  or  not  this  position 
li  tanaUe.    We  considH-  that  Act  as  coostitui- 

gt^ltsflf  acMnplete  ^stem  for  the  estab- 


ingl^ltft 
lishaMBt  I 


vin  lAiA  th^m^rbe 


formed;  the  amount  of  diculating  notes  th^ 
may  Ibmu,  the  security  to  be  fundMied  for  On 
redemptian  ot  thoae  m  circulation;  their  oUt- 
gallons  aa  dapodtatles  of  pnUic  moneya,  and 
as  such  tofuRdshsecortty  tordwdepodts,  and 
deelgnatlugtbeconsequeQceacI  tb^  failure  tc 
redeem  their  notes,  Itaelr  HaUn^  (o  be  placed 
in  the  hands  of  a  recelvw,  and  the  manner, 
in  such  event,  in  which  their  affairs  eball  Ix 


, —  ot  tlieir  {woper^  if^led 

towaids  sudi  p^menL  Eve^ihlng  eesentlal 
to  tbe  fomuidon  of  the  banks,  the  teue,  secu 
ri^  and  redemptloh  of  their  notes,  the  winding 
up  of  tbe  InslKUtlona  and  the  duttibuHon  td 
their  effects,  are  fully  provided  for,  as  in  asq>' 
arate  code  by  Itself,  ndther  Hmlted  nor  enlsiipBd 
by  other  statutory  provisions  with  rewsct  to  the 
settlement  ot  demands  against  insuvinta  ra 


cash  value  of  the  bonds  become  reduced  at  any 
time  below  tbe  amount  of  the  notes  lsBiMd,tb( 
comptroller  of  the  currency  taag  remdra  that 
the  amouDt  of  Uie  depreciation  be  deposbed 
with  the   Treasurer   iii  other  tTnlted  Statea  [MSI 


refussl  of  a  bank  to  pay  its  notes,  the  bonds 
may  be  sold  at  public  auction  In  tbe  City  td 
New  York,  and  their  proceeds  applied  to  i» 
imborse  the  United  States  the  amount  espenct 
ed  by  them  in  paying  the  circulating  noiee;  and 
for  any  defldency  wblch  may  remain,  Oc 
United  States  are  entitled  to  a  paramount  Hen 
upon  all  the  assets  of  the  bank,  which  is  to  be 
paid  in  preference  to  all  other  claime,  except 
lor  costs  and  necessary  expenses  in  adminlatOT' 
'-ir  tbo  same.    R.  S.,  sec  0280. 

In  the  second  place,  when  the  banks  sn 
made  depositaries  of  public  moncgv  and  em- 
ployed at  financial  agents  of  tbe  Oovaroment, 


the  depoelt  of  United  States  bonds  or  other- 
wise, tor  the  eote-kecping  and  prranpt  myment 
of  the  public  money  depoalted  and  for  tbe  faitl>- 
ful  performance  of  tnelr  duties  aa  financial 
agents.  Tbo  amount  of  security  wblch  the  Bec- 
retaiy  may  thus  require  has  no  limit  but  his 
own  Judgment  as  to  ha  iteceasity.  Every  of- 
ficer ot  a  bank  whidi  Is  not  an  authorised  de- 
positary ,and  which  hat  not  therefore  given  the 
reanired  security,  who  knowlo^vrecelvea  any 
public  money  on  d^welt.  Is  I  aUe  for  embei> 
dement  R.  S.,  sec  S4ft7.  The  Oovemment 
can  thus  always  have  security,  limited  in 
amount  only  by  the  Judgment  oi  the  Secretaiv 
of  the  Treasury,  for  public  moneys  depoelted 
with  any  natlotial  bank. 

With  these  provisions  tor  security  against 
poiidble  loss  tor  moneys  deposiied.  It  would 
seem  only  eauitable  that  tbe  Oovemment  should 
call  tor  sucn  securl^  and,  if  it  |»ove  inaufll- 
cient,-  take  the  position  of  other  creditors  tn  tbe 
distribution  of  the  assets  ttf  tbe  bank  in  case  (tf 
iU  failure.  The  fnmen  of  the  banking  law 
evMently  ao  niguded  Uw  matter.    After  pfo- 


ib.Gooij^lc 


Nat.  Baitk  t.  UmSD  Btatu. 


Bag  f6r  the  appdntment  of  aTeodver  by  tba 
mptroUeT  of  tlw  currencr  won  th«  aufpen- 
m  or  failure  of  a  bank,  tbe  law  requtiei  the 


'«ampti -       . 

■ion  or  failure  of  e  bank,  tbe  law  requtiee  ..__ 
leceivtf  to  take  poeaeedon  of  Its  bookaand  rec- 
ords, and  asaeU  of  ereiy  descriptioa,  aad  to 
cdlect  all  debn,  dues  and  claims  belonglnff  to 
it;  and  authorlzei  Um  upon  an  order  of  a 
court  of  competent  jurladlcUon,  to  sell  or  com- 
pound bad  or  doubtful  deliis;  to  sell  the  real  or 
[4501  penonal  t^Qper^of  tbe  bankand,  If  neceesair 
'  In  order  to  pay  fts'  deUa,  to  enforce  the  Indl- 
Tidual  Uabnity  of  iU  MockhoMen,  and  it  dl- 


10  Che  order  of  tbe  comptndler  of  the  currency. 
It  alao  requires  the  comptroller,  upon  aDPohit- 
Inc  a  receiTcr,  to  cause  notice  to  be  pabliBhed. 
culing  upon  alt  peraona  having  claims  against 


o  present  the  Hame  with  legal  proof 
..  ^t  then  declares  as  follows  in  section 
"  From  time  10  time,  after  fuu  provision 


baa  been  flnt  made  for  refuDdiog  to  the  United 
State*  any  deBciency  In  redeeming  the  notea  at 
«uch  association,  tbe  comptroller  bImU  make  a 
xatable  dividend  of  the  money  so  paid  over  to 
iiim  by  such  lecelver,  on  aA  hucIi  cUma  as 
may  nave  been  proved  to  his  satisfaction  or  ad- 
Jiiucal«d  In  a  oourt  of -competent  luriadictlon 
and,  as  the  pnMweds  of  the  assets  of  such  aseo- 
«lation  are  paid  over  to  him,  shall  make  further 
dividends  on  all  cUms  previoualy  proved  or 
adjudicated;  and  the  remainder  of  the  proceeds, 
if  any,  shall  bepaidover  totheahareholdenoi 
auch  association,  or  their  legal  ivpreseatatives. 
In  proportion  tn  the  stock  1^  them  respectively 

Thb  section  provides  for  the  distribution  of 
the  entire  assets  of  the  bank,  giving  no  prefer- 


competent  Jurbdlcllon.  Any  sum  remaining 
after  the  payment  of  all  these  claims  is  to  M 
baoded  over  to  the  stockhdden  In  pioportitm 
to  tliclr  respective  shares.  These  provisions 
could  not  be  carried  out  if  tbe  United  Stale* 
were  entitled  to  priority  in  thap^ment  of  a  de- 
mand not  arising  from  advances  to  redeem  the 
circulating  notes.  The  balaace,  after  re4mburse- 
meat  of  the  advaocea,  could  not  be  distributed, 
as  directed,  by  a  tataUe  dlvldoid  to  all  holders 
of  claims,  that  la,  to  all  creditors. 

These  [oovirions  must  be  deemed,  therefore, 
to  withdraw  national  banks,  which  have  failed, 
from  tbe  class  of  Insolvent  peraona  out  of  whose 
estates  dtsnands  of  the  United  States  are  to  be 
paid inpreference  to  the  cUma of  other  credit- 
[Ul]  on.  'neLawof  ITOrriStatat  L.;si4],te- 
enaded  in  the  Rerlsed  Statutea,a4vincpTi(nity 


plied  to  demanda  against 
aistent  and  repugnant,  the  former  law  must 
yield  to  tbe  latter  and  is,  to  tite  extent  of  the  re- 
pugnancy, superseded  by  it.  The  doclrine  as 


of  this  court.  A  law  embracing  an  entire  sub- 
ject, deallnr  with  It  in  all  its  p^ses,  nay  thus 
withdraw  the  subject  from  the  opentlon  of  a 
general  law  as  effectually  as  tbou^i,  as  to  such 
subject,  Iho  general  law  were  In  terms  repealed, 
lite  question  is  one  respecting  the  Intention  of 
the  Legislature.  And  altbou^  as  a  general 
rule  the  United  States  are  not  bound  by  the  pro- 
visions of  a  law  In  which  they  arc  not  exprusly 
mentioned,  yet  1(  a  particular  statute  is  clearly 
deelgned  to  prescribe  the  only  rules  which 
should  govern  the  subject  to  which  it  relates,  It 
will  repeal  any  former  one  as  to  that  subject. 
Zkivien  V.  Fhirbairn.  *How., 686;  U.&v.T)/- 
nm.  11  Wan.,  88  [T8U.  8.,  XX.,  1081. 

In  addition  lo  these  conflicting  provisions  In 
the  banking  law,  nece:sarllv  superseding  those 
of  the  Law  of  1707,  as  to  the  prioritr  of  the 
United  Btates  In  the  payment  of  their  demands 
of  insolvents,  there  Is  the  sig- 
king  law  that,  for 

— ,  ., ,- I  ofthe  bonds de- 

poidted  as  eenirlty  tor  the  circulating  notes  of 
the  bank,  the  United  States  shall  have  a  para- 
mount lien  upon  all  Its  assets,  which  shall  be 
made  good  in  preference  to  all  other  claims,  ex- 
cept for  costs  and  expenses  In  administering  tbe 
tame.    This  declaration  was  unnecessary  and 

?uile  superfluous  if,  for  such  defldenCT,  the 
Initcd  States  already  poMSssed,  under  the  Act 
of  1797.  the  right  to  be  |h^  out  of  tbeassets  of 


prescilbed  after  such  defldencff  ts  provided 

.  IS  eaulvalent  to  a  declaration  that  no  other 

priority  In  the  distribution  of  the  proceeds  of 


for,  ie 


the  assets  is  to  be  cUmed. 

This  view  of  the  banking  law'ls  not  affected 
by  the  subsequent  enactment  in  1867  [14  Slat 
at  L,,  517L  of  the  Bankrupt  Act,  dvlng  prior- 
ity to  tbe  demands  of  the  united  Stateaagalnst  fsM9A 
the  eetatea  of  bankrupts.  That  enactment  was 
dealing  with  the  estates  of  persons  adjudged  to 
be  Inatdvent  under  that  law  and  covers  only 
tbe  distribution  of  their  estates.  It  has  no  fur- 
ther reach. 

It  remains  only  to  consider  whether  the  Unit- 
ed States  have  the  ri^t  to  clatan  the  payment 
of  this  deniand  out  of  the  surplus  moneys  re- 
maining in  the  TreasuTy,  of  the  proceeds  of  the 
bonds  deposited  as  security  for  tbe  dtculating 
notea  of  the  Bank.  The  surplus  Isaufllclaitto 
pay  the  denand  of  the  United  States  In  fuIL 
Can  tbe  United  Statea  set  ell  thdr  demand 
against  these  iwooeedsT  Ws  have  no  hesttatioa 
inanswerlagthisquesUonintheiiegative.  Tbe 
bonds  woe  received  in  trust  as  a  ide^  for  tlw 
payment  of  tbe  circulating  notes.  The  statute 
so  declvea  in  express  terms.  R  S.,  SIOS  aad 
0167.  They  wue  lo  be  returned  to  Ihe  Bank 
when  the  nolee  wara  paid,  if  not  sokl  to  re-Im- 
bune  tbe  United  State*  for  monm  sdvutoed  to 
redeem  the  notea.  Tha  Bank  could  hav»dalmed 
their  return  at  any  time  npanasnrTendflr<tf  the 
notta.  The  suiplua  constituted  the  assets  (d  the 
Bank,  and  part  of  tlM  fund  ^vn^riaied  tiy  tbe 
statute  for  its  creditoia.  It  was  diarged  with 
this  liability,  and  was  held  aubject  toH  after 
the  purposes  of  the  origlna]  trust  were  accwn- 

{llshed,  slthough  remslning  in  the  TrsiJury, 
I  was  then  subject  to  a  new  trust.  A  trustee 
cannot  set  off  sgalnst  the  funds  held  tgrhUn  In 
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that  character  his  {ndivjdual  demand  against 
the  gnmtor  of  the  trust.  Couita  of  eqnlt;  and 
courts  of  law  will  not  allow  each  an  application 
of  the  funds  so  long  as  ihey  are  sffectM  by  any 
trust.  It  would  open  the  door  to  all  boiIb  of 
chicanei;  and  fraud.  The  fund  must  be  re- 
Ifeved  from  Its  trust  character  before  it  can  be 
treated  In  anv  otber  character. 

This  doctrine  Is  well  illustrated  in  the  case  of 
Saagrr  v.  Hoas.  17  Wall.,  622  [84  U.  8.,  XXI., 
T36].  There  a  stockholder  indebted  to  an  In- 
solvent corporation  for  unpaid  shares,  under- 
took to  set  off  against  the  claim  upon  him  a 
debt  due  to  him  hy  the  corporation.  But  it  was 
held  that  thiacould  not  be  done.  Saidlhccourt, 


trust  fund  devoted  to  the  payment  of  all  tbc 
creilitors  of  the  company.  As  soon  as  the  com- 

Eany  became  insolvent,  and  this  fact  became 
nown  lo  the  appellaul,  the  ripht  of  sct-oft  for 
an  ordtnarv  debt  to  its  full  amount  ceased.  It 
became  a  fund  belonging  equally  In  equity  lo 
all  the  creditom,  and  could  not  liic  appropriated 
by  the  debtor  lo  the  exclusive  payment  of  his 

Here  the  surplusbeinra  fund  for  all  the  cted- 
itois,  wns  subject  to  be  oistributed  to  them  im- 
mediately upon  the  re-imbursement  of  tlie  ad- 
vances of  the  United  tttates,  and  the  right  of 
the  creditors  to  it  was  not  atTectcd  by  the  fact 
that  It  was  at  the  time  in  the  actual  possession 
of  the  treasury  department. 

Nor  Is  the  relation  of  the  United  States  to 
this  fundchangedbytheforfeitureoftiie  bonds, 
which  the  comptroller  of  Ihe  currency  was  au- 
thorized, upon  the  failure  of  llie  Hank,  to  de- 
clare. The  forfdture  wa?  not  aconliscation  at 
the  bonds  to  the  Qovernmcnt.  It  amounted 
only  to  an  approprlaUon  of  them,  against 


Otber  claim,  lo  the  specific  purposesTor  which 
*hey  had  been  deposited,  autliorizing  their  can- 
elfation  at  market  value  when  not  above  par. 


moneys  advanced  for  that  purpose.  When  that 
purpose  was  accomplished,  the  Bank  bad  the 
right  lo  any  surplus  of  their  proceeds,  equally 
as  though  that  right  had  been  in  express  termi- 
declared. 

It  foUmn.from  the  triae*  etpreMtd,  Vtal  tli. 
decree  oj  t}ta  ttmrt  betoio  muat  ba  rtwned  and  Oie 
eaute  bt  remanded,  vn'l/i  direetiont  to  itutain  the 
^emumrajutatimiutliebitt;  audit  Uio  ordered. 

Itaeoapr.    Tnt: 

James  H.  HcKmiier.  Clerk,  Sup.  Court,  U.  B. 


HAODALENE  VON  COTZHAUSEN,  flff. 


JOHN  NAZBO,  Collector  of  Customs,  and 

HENRY  C.  PAYNE,  Postmaster. 

(Seea  C,  '■CDtsbouKn  T.  iViurn,"  IT  Otto,  ZIS-SJO.) 

Importing  gacdt  in  mail— liable  to  teitvre. 

•  1.  Dutiable  roods  cannot  lairfullr  be  Imported 
m  tbe  lorelxn  mall  under  the  latematlonal  Postal 
rmaV  ot  Berne,  of  October  9, 1874. 

■Head  BOt«s  by  3rr.  JiutlM  ]ifiu.ER. 


S.  Aefact  thattbm  was  no  Intent  on  tbe  put 
of  tbe  sender  or  receiver  of  suoh  goods  to  defraud 
tbe  (Jntted  States  of  tlie  duty,  does  not  render  the 
custom  officer  liable  to  an  action  for  muhtnj  tbe 

[No.  200.] 
StOmitted  Mar.  tt,  1883.  Decided  Apr.  9, 1883. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Viacanstn. 
The  history  and  facts  of  tbe  case  ^ipear  in 
tbe  opinion  of  the  court. 
Jfr.  F.  W.  CoUIutnBaB,  for  plaintiff  in 

..for 


Mr.  Juttiee  BliUcr  delivered  the  opinion  of 
the  court: 

Tills wasasuitcomthenced before  ajustice  of 
tbe  pence  by  the  nlaintiff  In  error,  aj^rainst  the 
defendants,  for  seizing  and  convening  to  their 
own  use  a  flexible  woolen  scarf  or  shawl  of  the 
value  of  $4,  It  was  removed  into  the  Circuit 
Court  of  the  United  States  by  a  writ  of  eertio- 
mr/,onthegroundtbDtNazrowaa  Collectorof 
Customs  of  the  United  Stales  for  the  Port  of 
Itlilwaukee,  and  that  what  was  done  in  seizing  [2141 
the  shawl  wns  In  performance  of  his  du^  aa 
such  Collector, 

On  the  trial  in  that  court  It  appeared  that  the 
article  in  question  came  in  a  closed  or  sealed  en 
velope  by  foreign  mall  from  Germany,  and  the 
proper  officer  of  the  customs  at  Milwaukee  be- 
mg  notified  to  be  prescnj  when  tbe  letter  was 
delivered  to  and  opened  by  plaintiff,  seized  it  a^ 
forfeited  under  the  customs  laws  of  tbe  United 


The  jury  bein^  requested  to  make  a  speci 
verdict,  answered  the  questions  propouoa^ 

them  by  tlie  court  as  follows: 


:iBl 


"Question  1.  Was  the  article  In  question  sent 
from  a  foreign  country  by  mall,  inclosed  in  & 
sealed  envelope  addressed  to  tbe  plaintiff  atUQ- 
waukee,  and  was  it  transmitted  by  mail,  tbn* 
inclosed,  to  its  point  of  destiuationT 

Answer.  Yes, 

Question  2.  Were  the  contents  of  tbe  pack- 
age disclosed  by  any  writing  placed  upon  It  by 
tfic  sender? 

Answer.  Yea. 

Question  3.  Was  tbc  packaf^  received  at  the 
postofllce  in  Milwaukee,  and  if  so,was  the  Col- 
lector of  Customs  for  thjsdistrict  notified  of  ita 
receipt? 

Answer.  Yes, 

Question  4.  Was  the  package  [daced  in  the 
hands  of  tbe  plaintiff  hv  a  clerk  in  tbe  postoffice, 
in  the  presence  of  the  deputy  collector,  and  did 
she  open  Itf 

Answer.  Yes. 

Question  S.  Did  the  dapu^  collectar  of  cus- 
toms then  sdze  tbe  article  in  question,  after  it 
wasopttnedt 

Anawer.  Yea. 

Suestion  8.  Did  tbe  Collector  thereafter  caoBe 
article  to  be  appraised  by  thearartdser  for 
this  collection  district,  and  did  he  refuse  to  sur- 
render it  to  the  plaintiff  without  payment  of  tbe 
-nount  of  such  ivpnlsalT 
Answer.  Yes. 

107  r.  & 
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Qaution  7,  Wu  the  article  sent  by  mail  for 
the  purpoae  or  wftb  intent  on  the  part  of  the 
MDder  or  the  plaintiff  to  avoid  the  payment  of 
duties  thereon? 

A  newer.  No. 
[2171     Question  8.  What  was  the  value  of  said  arti- 
cle on  the  21st  daj  of  May,  1877? 

Answer.  14,00." 

And  on  thia  verdict  the  cireuit  court  rendered 
a  judgment  for  defendants  with  cobIs. 

A  bill  of  eiceptions  is  si^ed,  embodying  all 
the  evidence  in  th«  case,  from  which  It  appears 
that  there  was  no  little  ill-feeling  in  the  case  on 
the  part  of  plaintiff  and  her  allomeys.  who  re- 
fused to  matte  applicntion  to  the  Secretary  of 
the  Treasury  for  a  remission  of  thepenalty,  and 
that  the  seizure  was  reported  to  him  vid  to  the 
proper  law  officers  by  the  Collector.  But  as  no 
ruling  of  the  court  was  mnde  on  the  admission 
or  rejection  of  this  evidence,  and  as  no  instruc- 
tions of  the  court  were  given  or  asked,  nnd  no 
exception  taken  to  any  ruline  of  the  court  at  the 
trinl,  the  bill  of  exceptions  is  of  no  value  here. 

The  plea  to  the  action  was  the  general  issue, 
and  we  roust  look  nione  to  the  KpeciHl  verdict 
to  see  if  it  JustiSed  the  Judgment  of  tlie  court. 

The  letter  containing  this  scarf  came  from 
Qennany  to  the  United  Ststes  under  the  inter, 
national  postal  svstem,  establistiod  liy  the  Treaty 
of  Berne,  ofOctoberB.  1874  [19 Stilt,  at  L.,  604]. 

The  25th  article  of  the  protocol  lo  Hint  Trenty, 
which,  under  the  signatures  of  the  plenipoli 
tiaries  wlio  negotiated  it,  is  declared  lo  be 
the  same  force  as  if  itwasinscrted  in  the  Treaty, 
provides  that  "  There  shall  not  be  ndmitled  fur 
convevsnce  by  the  post  niiy  letter  or  oWicr^cA- 
t:  whfch  may  contain  either  gold  or  silver  mon- 
ey, jewels,  precious  articles,  or  any  article  what- 
ever liable  to  custom  duties."  19  Slat,  at  L., 
604.  art.  XXV. 

While  tome  attempt  In  argument  is  made  to 
show  that,  either  by  Treaty  or  by  Act  of  Con- 
gress, books,  patterns  of  merchandise  and  per- 
haps other  articles  may  come  through  the  for- 
eign mail  without  liability  to  forfeiture,  it  is 
sufficient  to  say  that  the  article  seized  in  this 
case  was  not  sent  as  a  sample,  nor  is  it  a  book 
or  other  arUcle  asserted  to  be  admissible. 

Its  introducdon  into  the  United  States  in  this 
manner  ia,  therefore,  forUdden  by  the  express 
provisions  of  the  postal  treaty  under  which  It 
came,  which  Is  the  law  of  the  land,  and  ia  un- 
authorized by  any  Act  of  Congress. 
ItlS]  No  question  la  made  In  this  case  that  the  ahawl 
was  dutiable,  or  that  the  amount  of  the  duty 
claimed  on  it  was  the  proper  duty. 

Being  dutiable,  its  introduction  by  mail  into 
the  United  States  was  forbidden  bv  the  Treaty. 
The  revenue  laws  of  the  United  States  require 
that  every  owner  or  consignee  of  proper^  im- 
ported from  other  countnes  shall  report  the 
mme  to  the  cnaioma  officers  before  it  is  landed 
from  the  vessel,  and  shall  furnish  an  invoice  of 
its  character  and  purchase  price,  for  valuation, 
)r  that  it  may  be  seen  if  it  Is  duty  free,  and  all 


and  satchels  in  hand  contain  nothing  liable  to 
du^  or,  if  they  do,  lo  state  what  it  Is,  and  even 
the  person  may  be  sublecte<!  to  a  rigid  exami- 
nation, if  the  mail  is  to  be  left  unwatched,  and 
all  its  sealed  contents,  even  after  delivery  to  thtr 
person  to  whom  addressed,  are  to  be  exempt 
from  seizure,  though  laces,  jewels  and  other 
duUable  matter  of  tfteat  value  may  thus  be  in- 
troduced from  foreign  countries. 

It  is  a  violation  of  the  law  to  introduce  du- 
tiable artlclesat  all  in  that  mode,  and  articles  so 
introduced  are  liable  to  seizure  for  such  violA- 
tion. 

But  the  jury  found  that  the  shawl  was  not 
sent  by  mail,  for  the  purpose  orwith  the  intent, 
on  the  part  of  the  sender  or  the  plaintiff,  to 
avoid  the  payment  of  duties  thereon;  and  it  is 
said  that,  under  section  8062  of  the  Revised 
Statutes,  the  goods  cannot  be  seized  or  forfeited 
unless  fraudulently  or  knowingly  Imported 
contrary  to  law. 

R.  S.,  sec,  8082,  provides:  "If  any  person 
shMfrauilHleHUtiotkriotein^ly  Import  or  bring 
into  the  United  Stales  or  os^st  in  so  doing  any 
merchandise,  contrary  to  law;  or  shall  receive, 
conceal,  buy,  sell  or  In  any  manner  facilitate 
the  transportation,  concealment  or  sale  of  such 
merchandise  after  importation,  knowing  the 
same  to  have  been  imported  contrary  to  law, 
such  merchandise  shall  be  forfeited,  tuid  the  of- 
fender shall  be  fined  in  any  sum  not  exceeding  --i  ai 
^,000  nor  less  than  |S0,  or  be  imjMisoned  for  '*^*''' 
any  time  not  exceeding  two  years,  or  both." 

The  language  of  this  section  U,  that  if  a  per- 
son fraudulently  or  kmnciimls  Imngs  Into  the 
United  States  or  assists  in  so  doing  any  mer- 
chandise contrary  to  law,  the  goods  snail  be  for- 
feited and  the  offender  punished  by  fine  and 
Imprisonment;  and  while  the  jury  negative  the 
fraudulent  intent,  tbev  do  not  negative  the 
knowledge  of  the  sender  that  the  goods  were 
sent  in  violation  of  law,  or  that  they  were  du- 
tiable goods. 

This  fraudulent  and  guilty  knowledge,  how- 
ever, relates  mainly  to  the  punishment  of  the- 
offender  by  fine  and  Imprisonment,  and  other 
Becllons,  as  SOfll,  authorize  and  direct  the  selz- 


the 


evarion  of  this  principle. 

Of  what  avail  would  it  he  that  eveir  maaen- 
ger,  citizen  and  foreigner,  without  distinction 


pose  and,  >. 

subject  to  duty  oi .     . 

ported,  he  shall  seize  and  st 
trial. 

In  this. cose  the  article  was  unlawfully  im- 
ported in  a  s^ed  envelope,  and  it  was  discov- 
ered nnd  seized  by  the  proper  ofllcer.  In  the 
hands  of  the  owner  after  she  had  opened  it. 

There  is  no  finding  by  the  jury  as  to  what  he 
did  with  it,  except  that  he  had  It  appraised. 
But  the  presumption  is  that  he  did  bis  duty,  by 
notifying  the  ofncen  whose  business  it  was  to 
Institute  proceedings  for  condemnation,  and 
though  we  may  not  properly.lookat  the  bill  of 
ezcepiiotiB,  which  shows  what  he  did  with  it, 
this  U  uiuecessary,  for  if  the  seizure  was  right- 
ful, there  is  no  evidence  whatever  of  a  wrong- 
ful conversion. 

It  haa  been  suggested  that  by  reason  of  sec- 
tion 16  of  the  Act  of  June  22,  18T4  [18  Slat. 
at  L.,  189].  Supplement  Revised  Biatules,  80, 
and  the  finding  of  the  jury  that  there  was  no 
intention  to  defraud  in  this  case,  the  defendants 
are  liable.  But  ttiat  section  relates  to  actions 
HI 
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broQgbt  bj  the  govcnunent  to  enforce  the  ibt- 
enue  laivs  t>7  fine,  forfeitore  and  peoaltj,  md 
declares  tbat  fn  such  CMca,  unlesa  tni»e  li  a  rer- 
dict  of  the  ]ui7  or  flndiiig  of  the  court  tbat  the 
Alleged  acta  were  done  with  an  actual  InleutlMl 
to  (fefraud  the  United  Statca,  no  flue,  penalty 
<ir  forfeiture  shall  bo  imposed. 

If  the  plaintiff  In  this  caae  ahall,  in  any  pro- 
ceeding ID  court  for  Its  condemnation,  appear 
nnd  claim  thin  property,  or  any  suit  Ehall  be  in- 
^--.stituted  against  her  personally  foraviolatlon  of 
I*""-' the  revenue  law,  she  can  have  the  full  beaeflt 
of  this  statute. 

Or.  if  she  is  impBtient  of  the  delay  of  the  of- 
Ccera  In  instituting  such  proceeding,  she  can, 
under  section  8076  of  the  Revised  Statutes, 
-cause  such  proceeding  to  be  instituted,  in  which 
ahe  can  have  the  same  relief. 

But  if  the  present  action  be  sustained  on  the 

Cind  of  absence  of  fraudulent  Intention  on 
part,  tlie  officer  making  the  seizure  Is  held 
liable  in  the  absence  of  such  a  proceeding, 
thoujFh  in  such  case  the  court  might  have  pro- 
tected him  br  a  certificate  of  probable  cause, 
and  though  be  may  have  done  his  duty  and 
been  guilty  of  no  conversion.  Such  a  construc- 
tion of  the  statute  requires  him  to  know  the 
Siiilty  or  Innocent  Intent  of  a  party  violating 
the  law  at  the  baznrd  of  personal  UabUity  for 
the  result. 

It  ts  to  be  observed,  nlso,  that  all  the  trtmble, 
cost  and  vexation  of  tliis  suit  could  have  been 
avoided  by  an  application  to  the  Secretary  of 
the  Treamiry  under  section  52B8  ond  the  rules 
prescribed  by  that  officer  for  such  cases,  when 
he  would  undoubtedly  have  remitted  the  for- 
feiture on  what  were  the  undiaputed  (acta  of 
the  case,  on  payment  of  the  small  sum  assessed 
«B  the  duty. 

We  think  that  in  making  the  seizure  the  de- 
iendants  only  did  their  duly,  and  whatever  the 
luidahip  to  plaioda,  ther  are  not  liable  in  this 
action  on  the  facts  foima  in  the  verdict  of  the 


judgment  of  tht  Cirtuit  Court  iM,  tlitrt- 


^li. 


Mr.  JutUee  Field  did  not  sit  on  the  hearing 
of  tbia  case,  and  look  no  part  in  its  decision, 
^bue  oopr.  Tut: 

Jamea  H.  HoKemier,  Clerk,  Sup.  Court,  C.  B. 


I]  THOMAS  J.  WOOD,  -i^pl.. 

UNITEn  STATES, 

(See  B.  C,  IT  Otto,  iU-UT.) 

Rink  and  paj/  of  army  offleen. 

*TIndST  Miction  81  of  the  Aot  of  July  ZH,  ISn.  oh. 
an,  11  atat.  at  L.,  an,  a  oolnnel  of  aavaJrTin  the  ar- 
my  was  retired  In  June,  IMS,  with  the  rank  anc)  re- 
tired par  of  a  ma]o■^«eneral,  beoause  that  was  the 
Tank  of  the  oommaid  held  br  him  when  bewaa 
wounded.  UDdertheAatotlIacata3,ItinLch.l7B,ia 
Jd.,  US,  hli  reUmd  rank  and  nr  were  ohanged  to 
tbneof  aln1aadleiLfenenl,diiA  beftw  the  actual 
rank  bald  by  bimwiieabawaa  wounded:  beld.that 
hlilielaa  retired  with  the  rank  of  a  nutfca-'genersl 
4ld  not  confer  on  him  the  olllceof  a  major-federal, 
and  tbat  Conms  had  power  to  obange  his  retliM 
Tank  and  par. 

[No.  831.] 


Bulmittei  Apr.  i,  1S83.  Decided  J^.  IS,  iSS3. 

A  PPEAL  from  tie  Court  of  Claims. 
IX.    TbehistoiT  and  factaof  tbecaaeappearln 
the  opinion  of  the  court 

Jfenrt.  H«IbartE.PalneandA  F.  Gnf- 
ton,  for  appellant. 

Mr.  Wm.  A.  Hkm 
appeUee. 


\.»!arj,  Aad.  Att^Oen.,  (or 


Mr.  Jtutue  Blatehford  delivered  the  opin- 
ion of  the  court: 

This  Is  an  appeal  from  Ihs  Court  of  Claims. 
The  claimant.  Thomas  J.  Wood,  was  appointed 
to  the  office  of  Colonel  of  the  2d  Regiment  ot 
Cavalry,  In  the  Army  of  the  United  States,  in 
November,  1861,  liaviog  been  commlaaionedes. 
a  brigadier-general  ot  volunteers  In  October, 
1861.  Id  December,  1862,  while  in  command 
of  the  first  diviaiou,  left  winr,  of  the  Uth  Army 
Corpe,  be  was  wounded  at  the  battle  of  Stone 
River.  In  September,  1864,  while  in  command 
□f  the  third  division  of  the  4th  ArmyCorpe.he 
was  wounded  at  the  battle  of  Lovejoy'a  Station, 
Georgia.  These  dividonal  cODunaodawere  the 
commanda  of  an  officer  ot  the  rank  of  major- 
eenetal,  but  he  was  not  conuniaaioned  as  a  ma- 
jor-general of  ToluDteers  tmtil  January,  1666, 
nor  breveted  aa  a  major-general  in  the  anny  un- 
lit March,  166S. 

On  the  SSth  of  July,  1866,  an  Act  was  passed 
by  CoDKress,  ch.  299,  14  Stat,  at  L..  SST.wb^ch 
prorldedaafolIow3,BectlouS2:  "Ufficeraof the 
regular  army,  entitled  to  be  retired  on  account 
oldlsability  occasioned  by  wounds  received  in 
battle,  may  be  retired   upon  the  full  tank  of 


wounda  were  received."  In  January,  1 
'  ""  >od  was  ordered,  at  bis  o"-     - 
_  before  a  jetiring  board.  . .,. , 

186B,  the  board  made  the  fciiowlng  finding: 
"The  board  iaof  the  opinion  that  Brevet  Hajrar- 
Oeneral  Thomaa  J.  Wood,  Cokmel  3d  United 
States  Cavalry,  Is  incapacitated  for  active  serv- 
ice, and  that  aald  incapacity  is  tbe  result  of  three 
woimds  received  in  battle  In  thellneof  bisdutj, 
while  commanding  a  division  of  troops  in  the  [4lCl 
aervlce  of  tbe  United  Statea."  This  flndingwaa 
approved  by  the  Preddent,  and  t^  his  author- 
ity and  direction  Uila  order  was  issued  from  tbe 
Adjutant-General's  Office,  June  9, 1868:  "Bre- 
vet HaJDi^General  Thunaa  J.  Wood,  Colonel  2d 
United  States  Cavalry,  having,  at  Ms  own  t«- 

Sliest,  been  ordered  before  a  board  of  examina- 
an,  and  having  been  found  by  the  board  to  be 
pbyaicaUy  incompetent  to  disgorge  the  duties 
of  nia  office  on  account  of  wounda  received  in 
battle,  and  tbe  finding  havins  been  approved  by 
the  President,  bis  name  will  De  idacva  upon  the 
list  of  retired  officers  of  that  dass  In  which  the 
diaabitity  result*  from  low  and  faithful  service, 
some  injury  Incident  t£a«to.  In  accordance 

.th  section  S3  of  tbe  Act  approved  July  88, 
1686,  General  Wood  is,  by  direction  of  tbe  Praa- 
ideot,  retired  with  tbe  fnll  rank  of  mator-gaH 
eral."  General  Wood  accepted  the  rank  of  in»> 
jor-jteneral  on  the  retired  llat,  as  contained  in 
aald  order,  and  received  the  pttj  of  that  rank 
from  June  10,  1868,  to  March  8, 18TB: 

On  the  8d  of  Mardi,  1875,  Congress  pnawdaa 

Act,  ch.  178,  18  Stat,  at  L.,  SIS,  enUiled  "  An 

Act  for  the  BeliBf  of  Oenenl Samuel  W.  Craw- 

107  U.  8. 
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ford,  And  to  Fii  tbe  Rank  md  P&j  of  Retired 
Officers  of  the  Army."  The  Ist  eoction  of  this 
Act  provided  thnt  tbe  retirement  oi  Qeneral 
Crawford,  as  Bcolooel,  for dlBahtlity  on  account 
of  D  vrouod  received  to  battle,  Ebould  be  amend- 
ed BO  thut  he  should  be  retired  and  be  borne  on 
tbe  retirtld  list  of  tbe  armj  aa  a  brigadier-general, 
he  having  held  the  rank  of  a  bngadier-general 
at  the  time  he  wte  wounded,  bis  retired  pay  as 
briendier-general  to  commence  from  tbe  passage 
of  the  Act  The  2d  section  of  tbe  Act  provided 
aafoUowa;  "All  ofiicenof  the  army  whobavc 
been  heretofore  retired  by  reason  of  disability 
orisinr  from  wounds  received  in  action  shall  tie 
considered  as  relired  upon  the  setuat  rank  held 
by  tiieiD,  whether  in  tlie  regular  or  voluDteer 
aerricc,  at  tbe  time  when  such  wound  was  re- 
ceived, and  shall  be  borne  on  tlie  retired  list  and 
reccire  pav  hereafter  accordingly:  and  Uiis  sec- 
lion  shall  'be  taken  and  construed  to  include 
those  now  borne  on  the  retired  list  placed  upon 
it  on  account  of  wounds  received  in  action." 
The  section  contains  some  exceptions,  which  it 
la  not  conteoded  apply  to  tbe  case  of  Oeneral 
Wood. 

On  tbe  23d  of  March,  187S,  an  order  was  is- 
[418]  sued  from  tbe  Adjutant-Qeneral's  Office,  pro- 
viding that,  by  direction  of  tbe  President  and 
conformably  to  said  Act  of  March  3,  1BT5,  the 
retired  list  of  tbe  army,  under  the  beading,  "Of- 
ficers retired  with  tbe  full  rank  of  the  command 
held  by  them  when  woundi.-d,  in  conformity 
with  sectloDB  IS  and  IT  of  the  Act  of  Augusts, 
ISet  [13  Stat.  St  L..  289],  and  section  82  of  the 
Act  of  July  28, 1866,"  is  amended  to  Sz  tbe  rank 
of  the  following  named  officers,  from  March  3, 
1875,  as  below  enumerated:  "  Brigadier-Oen- 
erals,  Thomas  J.  Wood  (lieretofore  majoi^gen- 
«ral),  and  two  other  major-generah;  colonels, 
three  brigadier-gunernls;  lieutenant-colonels,  two 
colonels:  major,  one  colonel;  mounted  captain, 
one  lieutenant-colonel;  captains,  two  colonels; 
mounted  first  lieutenants,  two  mounted  cap- 
Uina;  first  lieutenants,  three  caplaios,  and  one 
mounted  first  lieutenant;  secona  lieutenant,  one 
motmted  second  lieutenant." 

There  were  78  officers  retired  on  the  rank  of 
the  command  held  bylhem  when  wounded,  un- 
der section  ;jSof(hcActoflB6e.  Ofthese,Bllbut 
10  fell  within  the  exceptionsnamed  in  section  2 
of  the  Act  of  1875.  Of  theselS,  8  werercstored 
to  tbe  rank  on  which  they  were  originally  re- 
lind,  after  the  promulgation  of  tbe  order  of 
March  23, 18TS.  After  March  8. 18TS,  General 
Wood  raceired  only  the  pay  of  a  brigadier-gener- 
al retired,  fi,  12S  per  year,  tbe  pay  of  a  major- 
general  retireidduring  tbe  aame  time  ha^ng  been 
$5,628  per  year.  In  September,  1879,  General 
Wood  brouAt  mit  against  the  United  States  in 
tbe  Conrtf^Claims  to  recover  thesum  of  tl,500 
a  year  for  4)  years,  as  such  difference  in  pay, 
claiming  that  beheld  the  office  of  major-general 
on  the  retired  list  of  the  army  by  appointment 
of  the  President,  by  said  order  of  JuneO.  1868, 
and  that  Congress  had  no  power  to  remove  him 
from  that  office  and  appoint  him  to  the  office  of 
bdndier-general  on  the  retired  Uit.  Tbe  Court 
of  Claims  dlsmisaed  tbe  petition  on  the  merits. 
Tbe  view  of  that  ooiirt  was  that  under  the  Mat- 
atMof  the  Unhed  States  in  reference  to  tbe  a^ 
my,  the  office  of  an  officer  of  tbe  army  and  his 
rank  are  not necesaarUy  identical;  tbatthe office 
baa  a  laok  attached  to  it,  ezpreaaed  by  its  title, 
Sm  17  Ono. 


when  no  other  rank  is  conferred  on  the  officer; 
that,  the  office  remaining  the  same,  tbe  officer 
ma^  have  a  different  rank  conferred  on  him,  as 
a  title  of  distinction,  to  fix  bia  relative  position  [41T1 
with  reference  to  other  officers  as  to  privilege, 
precedence  or  command,  or  to  determine  his 
pay;  that,  by  (action  J274  of  the  Revised  Stat- 
utes, tbe  pay  of  officers  on  the  retired  list  of  the 
army  ts  determined  by  the  rank  upon  which 
they  are  retired;  that,  by  .lection  1094,  tbe  offi- 
cers of  the  army  on  the  relired  list  are  a  part  of 
tbe  Army  of  (he  United  States  and,  therefore, 
no  one  can  be  upon  that  lisl  who  is  not  an  offi- 
cer appointed  in  the  manner  required  by  section 
2of  article  2  of  tbe  Constitution;  that  an  officer 
of  any  grade,  on  the  active  list,  thus  appointed, 
maf  be  retired  with  a  diifercnt  rank  from  that 
which  belongs  to  bis  office,  when  Congreas  so 
provides;  that  lliisis  not  to  appoint  himtoa  new 
and  ditTereut  office,  but  is  to  transfer  him  to  the 
retired  list,  and  to  change  his  rank,  while  he 
holds  the  same  office;  and  that  In  connection 
with  this  change  of  rank  his  pay  may  be 
changed.  These  viewsappearto  ustobesouud. 
General  Wood,  holding  tbe  office  of  a  colonel 
of  cavalry  in  the  army,  bis  retirement  with  tbe 
rank  of  malor-general,  under  the  Act  of  1868, 


»G 


1  him  ihe  office  of  malor-gi 


cavalry,  and  acquired  a  higher  rank,  and  higher 
pay,  as  a  retired  officer.  Such  rank  not  mIdk 
an  office.  Congress  could  change  his  rank,  and 
with  it  bis  pay,  asitdid  by  tbe  Act  of  187-^.  His 
nctua)  rank,  when  be  waswounded,  wastbat  of 
brigadier-general  of  volunteers,  although  the 
rank  of  the  command  which  he  then  held  was 
that  of  a  major-general.  The  rank  of  his  com- 
mand when  wounded  was  the  test  of  rank  and 
pay  under  tbe  Actof  1866,while  his  actual  rank 
when  wounded,  whether  in  the  regular  or  vol- 
unteer service,  was  the  test  of  rank  and  pay  un- 
der the  Act  of  1870.  Congress  had  the  same 
right  to  change  the  claimant's  rank  and  pay,  br 
reducing  them,  that  It  had  to  change  the  rank 
and  pay  of  General  Crawford,  by  section  1  of 
the  Act  of  187S,  by  increasing  them,  the  stand- 
ard in  both ""' "^ '  -"  '"  '^-"'— 

the  officer  a1 

flees  of  hi.  ..  _ _... 

retired  officers  is  a  matter  entirely  ^ 
control  of  Congress,  and  so  is  their  rank. 
Tlu!  judgment  oj  Vie  Ckmrt  of  Ciaimt  it  of- 

True  oopy.    Teat ; 

Jomea  H.  UaKeooe;,  Clerk,  Sup.  Court,  U.  B. 


THOMAS  COCHRAN  etal.,  Survivora,  etc.,      [62B] 
Plfi.  in  Err., 


AU0USTD8  SCHELL,  Late  Collector  of  Cu» 
toma,  Plff.  in  Err., 


ib.Google 


Bdprejib  Court  of  thk  Uhtted  States. 


IN  ERROR  to  the  Circuit  Court  of  tbe  United 
States  [or  the  Southern  Uistiict  of  New 
York. 

The  bisloTf  and  fitcta  of  the  cue  appear  in 
the  opinion  of  the  court  See,  also,  the  report 
of  tbe  decision  of  tliia  court  on  the  merits, 
anU,  490. 

On  motion  to  reform  roandalBi 

Jfr.8.r.Plimip«.SWieitor-fito*.,for8cliell, 
defendanl,  in  support  of  motion. 

Mr.  O«or^  Bllaa.  for  Cochran  et  al., 
plaindfFs,  contra. 

Jfr.  JvtUtt  Bblitohfiird  delivered  the  opin- 
ion of  the  court: 

These  writs  of  error  were  broiiKht  to  review  a 
lodgment  rendered  by  tbe  Circuit  Court  of  the 
united  SUtes  for  the  Southern  District  of  Nen- 
Torfc.  October  14,  1882,  nunc  pro  tauc  as  of 
October  7,  1882,  in  favor  of  Tliomas  Cocliran 
and  William  Barbour,  Gurviving  pattncr^  of  8. 
Cochran  &  Co.,  agaluEt  Augustus  Scliell,  late 
Collector  of  Customs,  for  tbe  sum  of  $1,893.83, 
composed  of  $1,784.80  damages  and  ftSS.OS 
cosla.  The  damages  were  for  excessive  fees  ex- 
acted at  the  custom-house  on  enlriee,  and  tiie 
writ  of  error  brought  by  Scbell  was  brought  to 
review  the  Judgrnent  Id  respect  to  the  recovery 
for  such  fees.  The  writ  of  error  brought  by  8. 
Cochran  &  Co.  was  based  on  their  failure  tore- 
cover  in  the  suit  for  duties  paid  under  protest. 
The  writs  of  error  were  heard  together  at  this 
Term  and  the  Judgment  was  afflrmed,  the  re- 
coveiy  for  the  fees  and  the  failure  to  recover 
for  tbe  dutlesbeing  both  of  them  sustained.  The 
judgment  of  this  court,  as  set  forth  in  the  man- 
date, was  rendered  March  19,  and  covered  both 
writs  of  error,  and  directed  that  tbe  Judgment 
of  the  circuit  court  beafDrmed,  "  WiUi interest 
until  paid,  at  the  same  rate  per  annum  that 
similar  luilgmenta  tjear  in  tbe  courts  of  tlie 
[S261  State  of  New  York."  The  mandate  woa  sent  to 
the  court  below  on  the  4th  of  April,  and  now 
the  Solicitor-General,  representing  the  United 
"'  "  nbehalfof BchelI,iocorTectthe 


rendered  October  14, 1883,  shall  not  cany  Inter- 
est up  to  the  time  a  new  judgment  is  rendered 
by  the  court  below  on  the  mandate. 

This  application  appears  to  be  based  on  the 
construction  given  to  a  dedaion  made  by  the 
Circuit  Court  for  the  Southern  District  ofNew 
York,  in  January,  1882.  in  Whitev.  Art/iur.  10 
Fed.  Rep.,  BO  [30  Blatcht.,  287].  That  was  ' 
suit  against  a  collector  of  customs  to  recover  di 
ties  paid,  in  which  Ibe  circuit  conrt  rendered 
judgment  for  the  plaintiffs,  March  1,  1881,  for 


|3,20S.90.  and  where  at  the  trial  of  tha  acOon 
the  court  bad  made  a  certtBcaU  of  ptobaUa 
^  under  section  SM  of  the  Rertoed  Statutes. 


of  the  face  of  ft  w 

eriiarent.       , „  _^ 

by  tbe  attorney  for  tbe  United  States  to 
satisfaction  Of  the  Judgment  to  be  entered 
of  record,  it  was  held  that  the  government  was 
not  liable  for  any  interest  on  tM  amount  of  tbe 
iudgroent  after  its  entry.    This  decision  w" 


Treasury  ofthe  amount  of  a  judgment  recovered 

Sinst  a  Collector  of  Customs  or  oibet  officer  of 
revenue,  for  money  paid  to  btan  and  by  him 
paldinto  the  Treasury  in  the  Tterfomiance  of  his 
official  duty,  where  a  certlncate  of  probable 
cause  is  granted.  The  result  reached  was  that, 
under  the  language  of  the  appropriation  billaof 
1878, 1879.  1S80  and  1881  <Act  of  June  14, 1878, 
sec.  8,  20  Stat,  at  L. ,  128;  Act  of  March  8,  1879. 
sec.  1,  Id.,  414;  Act  of  June  16,  1880,  sec.  1,  21 
Id.,  2i2;  Act  of  Mareh  8, 1881,  sec.  I,  Id.,,  418), 
interest  accruing  after  the  entry  of  such  a  Judg- 
ment, on  its  amount,  or  on  the  monqr  so  paid 
to  the  officer,  is  not  to  be  paid  by  tbe  govern- 
ment; and  that,  under  section  989,  the  officer  ii 
ootpersonatly  liable  fur  such  IntOTeat. 

This  court  lias  never  made  any  decision  on 
the  points  ibus  ruled  on  In  White  v.  Arthw. 
The  case  of  Ertkine  v.  Van  Artdalt,  15  Wall, 
75  [82  U.  S.,  XXL,  88J,  was  a  aiilt  to  recover 
back  an  internal  rerentie  tax  illegally  exacted. 
The  court  below  bad  instructed  the  jury  that 
they  might,  in  their  verdict,  add  interest  to  tbe  [eCT] 
tax  paitT  This  court  held  tliat  instruction  to  be 
correct,  but  tbe  only  decision  was  that  Interest 
might  be  added  from  the  time  of  the  iUenl  ex- 
action to  the  verdict.  Nothing  wna  dedded  aa 
to  interest  on  the  judgment  when  tbe  govern- 
ment should  come  to  pay  It.  Tbe  Interest  in- 
cluded in  tbe  verdict  ia  put  iu  before  there  la 
any  certificate  of  probable  cause  and,  if  there  is 
no  such  certiflcate,  tbe  government  assumes  no 
part  of  the  liabill^  of  the  defendant. 

In  U.  8.  V.  ahtrman,  98  U.  S.,  M5  [XXV., 
285],  all  that  was  decided  was  that  there  must 
be  a  certiflcate  of  probable  cause,  under  section 
98S,  before  the  lisoiU^  of  the  government  to 
psyajudgmentag&inst  a  revenue  ofBcer  can  at- 
tach and  that,  where  a  certiflcate  of  probaUc 
cause  Is  made  after  the  judgment  is  rendered, 
there  is  no  liability  of  the  government,  for  tbe 
inlerast  whic'j  accrues  on  the  judgment  before 
tlie  making  of  the  certiflcate.  In  that  case,  the 
government  had  voluntarily  |)ald  the  interest 
which  accrued  after  the  making  of  the  certifl- 


It  is  provided  br  section  1010  of  tbe  Revised 
Statutes,  that  -'  Where,  upon  a  writ  of  error, 
Jud^ent  la  afflrmed  in  the  Supteme  Court  or 
a  cm;uit  court,  the  court  aball  adjudge  to  tbe 
respondent  in  error  just  damages  for  his  delay." 
Rule  23  of  this  court  provides  that,  where  a 
Judgment  Is  affirmed  on  a  writ  of  error,  "  Tbe 
Interest  shall  be  calculated  and  levied  from  the 
date  of  tbe  judgment  below,  until  the  same  is 
paid,  at  the  same  rate  that  almtlar  Judgments 
bear  interest  in  the  courts  of  the  States  where 
such  Judgment  is  rendered."  This  statute  and 
rule,  and  the  practice  under  them,  followed  in 
107  v.  S. 
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the  mandate  to  the  present  case,  of  allowing  In- 
ta«et  on  the  afflnnance  of  a  Judgment  when  a 
Collector  is  ptaintlfl  in  error  nere  raged  by  tbe 
counsel  for  tbe  defendant  in  WAilt  v.  Jrihttr, 
as  sbowinK  that  in  that  case  interest  on  the  Jiids- 
ment  shoiud  be  paidjbut  the  court  beld  that  nidi 
practice  could  not  afFect  the  qnestlon  there 
raised,  because  the  allowance  of  such  interest 
belonged  solely  to  tbe  putting  tbe  judgment  in 
Bliape,  as  one  In  a  private  suit. 

The  interest  allowed  in  ttie  present  case,  in 
tbe  Judgment  of  this  court,  was  allowed  under 
Rule  23,  which,  in  its  pro^ions  as  to  interest, 
is  in  harrnQoy  with  section  966  of  tbe  Revised 
[S28]  matutes,  origioallv  enacted  August  23,  1873, 
cb.  lie,  sec  8,  5  Stat,  at  L.,  518.  Such  inter- 
eat,  for  the  time  a  writ  of  error  is  pending,  is 
naUy  damages  for  delay.  When  ine  mandate 
of  this  court  goes  to  tbe  court  below,  it  is  nec- 
easarr  tiiat  tlut  court,  with  a  view  to  execution, 
ahould  enter  a  further  Judgment  in  accordance 
with  tbe  mandate,  covering  tbe  direction  of  this 
court  SB  to  Interest  and  as  to  costs  in  this  court 
on  tbe  writ  of  error,  A  writ  of  error  in  a 
case  of  this  kind,  hdog  brought  by  direction  of 
a  department  of  the  government,  operates  as  a 
»npenedai»,  under  ■eclloos  1000  and  1001  of  tbe 
Revised  Statutes,  without  any  bond  to  answer 
in  damages  Iwing  given.    The  plaintiff  in  tbe 


judgment  rendered  try  this  court  in  thi 
"the  final  Judgment  referred  to  in  sectii.  . .. 
Is  the  judgment  as  it  stands  after  its  Htllrmance 
1^  this  court*,  and  after  the  court  beloiv  has 
Tendered  such  Judgment  as  tbe  mandate  of  this 
court  requires.  Therefore,  tbe  Interest  allowed 
in  this  case,  la  interest  before  final  Judgment, 
and  is  of  tbe  same  character  as  tbe  interest  al- 
lowed before  judgment  in  a  suit  against  a  col- 
lector where  there  is  no  writ  of  error.  In  both 
coses,  when  there  is  afinal  Judgment,  tbe  pi' 
ciple  appUes, declared  by  this  court  in  En^iiu 
Vnn  .iiraiafe,  «fi»>upra,  that  it  is  to  be  preflumed 
the  government  Is  always  ready  and  willing  to 
pav  Its  ordhiary  debts.  But,  where  there  la  a 
ju3gment,and  acertificate  of  probable  cau8c,and 
thus  a  case fM^payment out  (rf  Qie  Treasury 
ttnder  section  089,  and  then,  l^  direction  of  the 
goremment,  awritof  error  is  taken  which  oper- 
atea  as  a  stay,  interest  on  the  judgment  during 
the  stay  ought  to  be  allowed,  and  tbe  statutes 
not  only  do  not  forbid  such  ajlowance  but  per- 
mit iL  The  expression  "interest  snd  costs  In 
judgment  cases,  in  the  ^mroDriation  bills  be- 
fore referred  to,  dearly  includes  the  interest  in 
the  present  case,  it  being  interest  before  final 
ju^mnent. 

Tlie  applieatiojt  it  denied. 
mieoopf.  Tort: 

Junes  H.  McKenney,  Clerk,  aup.  Court,  U.  8. 

ated-ior  u.  B.,  tea. 
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1.  UndertbelstseoUonotllieAittotietS,entJtled 
An  Aot  to  btabllsh  the  Territorial  Oovenunent  ol 
Oregon,  a  relloloua  lookitjr,  In  order  to  eatatdlsh  a 
title  to  pulilla  laaila  as  oooupledasa  mlMltHiBry  sta- 
tion, must  be  In  the  actual  oooupanor  of  the  lands 
"'■--idateottheAot. 

luob  Act  did  not  confer  title  on  a  religlouB  so- 
oiety  for  lands  wUcfaltdld  not  occupy  at  the  dale 
of  tb«  Act.  but  wbloh  It  bad  voluntarily  abandoned 
eleven  montbs  before,  and  the  oocnpanoj'  of  which 
".  never  resumed,  either  for  misBlonary  or  Bay  otb- 

Vu^Ul^epasMgeof  theActof  ISU.  called  tbe 
Donation  Act.  no  one  could  aoqufre  as  aaslnst  the 

C-ernmeot  any  title  to  or  Interest  In  ifae  publlo 
ds  In  Or(«OD  Territorr  and  there  oould  be  no 
" sbIod  or  tbem. 


[No.   208.] 
Argued  Mar.  St,  188S.      Dxided  Apr.  16,188S. 

APPEAL  from  tbe  Circuit  Court  of  tbeUnlted 
Btales  for  the  District  of  Uregon. 
The  history  and  facts  of  tbe  case  appear  tn 


Statement  of  the  case  bTJfr.  Jtufto  Woods. 

This  was  a  bUl  in  equity  filed  by  DaUes  City, 
a  municipal  Corporation  organized  under  the 
laws  of  the  State  of  Oregon,  agidnBl  tbe  Mission' 
arv  Society  of  the  Methodist  Episcopal  Church, 
a  Corporation  organized  under  tbe  laws  of  the 
SUIe  of  New  York. 

Tbe  following  facts  were  disclosed  by  the 
pleadings  and  evidence:  ttie  complainaiit  was 
mcorporated  by  an  AiCt  of  the  Legislature  of 
Oregon  passed  January  89,  18GT,  which  was 
afterwaras  amended  by  an  Act  passed  January 
20,  16SS.    By  tbe  lost  named  Act  the  bounds- 


wit:  in  the  year  1B62,  a  large  portion  of  tbe  land 
within  said  boundaries  was  settled  upon  and  oc- 
cupied aa  a  town  site  for  tbe  purposes  of  bual- 
ness  and  t»de  and  not  for  agnculture,  and  baa 
been  so  occupied  ever  since  that  time.  During 
the  year  185n,  the  lawfully  constituled  authori- 
ties of  the  County  of  Wasco,  within  which  Dal- 
les City  was  situate,  catised  the  land  so  occu[ded 
to  be  surveyed  and  platted  Into  lots,  blmki^ 
streets  and  alleys,  ana  the  plat  thereof  to  be  re- 
corded in  tbe  recorder's  office  of  eaU  counfr. 
A  survey  was  made  by  the  United  Stalesof  toe 
lands  BO  occupied  as  a  town  site  and  sncb  sur- 
vey was  approved  on  February  4,  1880,  snd  on 
April  ID,  1860,  tbe  corporate  authorities  of  Dal- 
les City  entered  at  the  land-offlce  of  the  United 
States  in  Oregon  City  the  fractional  northwest 
quarter  of  section  three,  in  township  one,  of 
range  thirteeneast,  containing  one  hundred  and 
twelve  acres,  in  trust  for  tbe  several  ase  and  rs3T] 
benefit  of  tbe  occupants  thereof,  according  to 
tbeir  respective  interests.  All  tfals  was  donein 
pursuance  of  the  Act  of  Congress  approved  May 
23,  1844,  and  of  tbe  Act  of  July  17,  1804,  10 
Stnt.  ntL.,  BOB,  by  wbichtbe  provisions  of  tbe 
Act  first  named  were  extended  to  the  Territory 
of  Oregon.    The  said  fractional  quarter  is  the 


of  the  land-offlce  (1.20  per  acre  for  said  frac- 
tional quarter,  and  Dalles  Cfty  claimed  to  have 
therein  acquired  title  thereto  in  trust  ss  afore- 


r  which  a  potent wu  issnodtoit ., 
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United  States  on  Jnlj  0, 187S.  The  Ivid  de- 
tcritnd  in  the  pBlent  included  the  fractional 
quuter  to  wUcn  Dalles  City  claimed  title  and 


of  the  title  of  Dallea  City,  the  compUbuut, 
■aid  fractional  quarter,  and  averred  that  the 
patent  for  MA^  acrcB,  which  included  said 
iractiooal  quarter,  was  imtnvvidentlv  Issued  lo 
the  MiasioiiaTy  Bocietf  In  violation  of  the  ligbu 
of  complainant,  and  prayed  for  a  decree,  de- 
claring the  conplaiiiaut  to  be  theownerof  said 
fractional  quarter  in  trust  for  theuseandbeue- 
flt  of  the  owners  and  occupants  thereof,  declar- 
ing ttiat  the  defeudaut  held  the  legal  title  iu 
trust  for  the  complainant,  and  directing  it  to 
make  acouveyancetothe  complainant  therefor, 
to  be  beld  by  it  In  trust  for  the  respective  oc- 
cupants thereof. 

Upon  final  hearing,  thccircuit  court  rendered 
a  decree  In  favi»'  of  the  complainant.  In  accord- 
ance with  the  prayer  of  the  bill.  This  appeal 
is  prosecuted  to  reverse  that  decree, 

Mr.  E.  Ito  Ffi "*■"•.  for  atipellont: 

The  land  departmeiit  Unalt  v  decided  the  ques- 
tion of  the  right  of  the  appellant  to  the  patent; 
and  the  decision  by  the  Se<^tai7  of  the  Interior 
U  final. 

Oui'miy  V.  Cimlan,  8  Hor.  Tron.,  467. 

Met»r».  John  B.  Mitehell  and  Jamei  E. 
Selfy,  for  appellee. 

Mr.  Jatliee  Wooda  delivered  the  opinion  of 
the  court: 

It  is  clear  and  does  not  seem  to  be  dteputed, 
that  the  title  of  the  appellee  to  the  fractional 
quarter  of  land  described  in  the  blU  is  a  good 
and  valid  title  against  all  the  world,  unlessltbe 
the  appellant,  the  Missionary  Society  of  the 
Hethoaiat  Episcopal  Church.  The  title  of  ap- 
-_.  pellee  was  acquired  bv  virtue  of  an  entry  made 
[aswJ  ^i  tjjg  proper  land-omce,  in  pursuance  of  the 
provteiona  of  (wo  Acta  of  Congress,  one  pa^cd 
Hay  33,  1844,  5  Stat,  at  L. ,  SST,  and  the  other, 
JttJy  17, 1854, 10  SUt.  at  L..  805.  The  contro- 
versy in  the  case  arises  upon  the  claim  of  the  ap- 
pellant, which  contends  that  its  title  la  better 
and  superior  to  that  of  the  appellee. 

The  patent  from  the  United  Slates  to  the  Hls- 
aionarv  Society  of  the  Methodist  Episcopal 
Church  for  the  lauds  in  controversy  was  Issued 
by  virtue  of  section  2447  of  the  Revised  Stat- 
utes and,  asdirected  by  that  section,  declared  as 


with  any  valid  adverse  right  to  the  same  land, 
nor  be  construed  to  preclude  a  le^  iuvesliga- 
tion  and  decision  by  the  proper  judicial  tribunal 
between  adverse  claimants  to  the  same  land." 
Ills,  therefore,  clear,  that  the  patent  does  not 
conclude  this  conlroversy  and  that  If  the  United 
States  had,  at  tlie  date  of  the  patent,  no  title  to 
the  landsdescrlbed  therein,  the  patent  conveyal 
none  to  the  defendant.  But  both  partiesconlend 
that  they  had  acquired  the  title  of  the  United 
States  long  before  the  date  of  the  patent.  As 
the  appellee  Is  conceded  to  have  prima  faeie  a 
good  title,  the  appellant  is  driven  to  show  a 
better  title.  Independently  of  the  patent.  This  It 
has  undertaken  to  do.  Ijie  only  question  in  the 


section  of  an  Act  of  Congress, 

nassed  Aucnst  14,  1848,  entitled  '■  An  Act  to 
Establish  the  Territorial  Government  of  Ore- 
gon." 8  3t«t  at  L.,  823.  This  aectioo,  among 
other  things,  declared  :  "  That  the  Utle  to  the 
land,  not  exceeding  aii  hundred  and  forty  acres, 
now  occupied  as  missionary  stations  among  iJie 
Indian  Tribes  in  said  Territory,  together  with 
the  improvemenls  thereon,  be  confirmed  and  ee- 
tablislted  in  the  several  religious  socIetieH  to 
which  Baid  misslonarr  stations  respectively  be- 
long." The  appellant  contends  that'  on  August 
14,  1848,  it  was,  within  the  meaning  of  the  stat- 
ute, occupying  as  a  missionary  station,  among 
the  Indian  Tnbes  of  Oregon,  the  lauds  now  in 
dispute.  Whether  this  contention  is  well 
founded  is  the  turning  point  of  the  controversy. 
It  appears  from  Uie  testimony  iu  thu  record 
that.  In  the  year  1888  or  1887,  amiaalonary  sta-  [MOI 
tioD  WHS  established  hy  the  Hisslonarj  Society 
of  the  Methodist  Episcopal  Church,  under  the 
superintendence  of  the  Rev.  Jason  I^ee,  on  the 
lands  now  in  controversy,  situate  on  the  Colum- 
bia River,  east  of  the  Cascade  Mountains,  at  a 
place  then  called  Wascopum,  but  since  then 
known  aa  The  Dalles.    In  1844  Lee  was  suc- 


July,  1847,  when  he  was  succeeded  by  Rev. 
William  Roberts.  At  this  time  there  were  at  the 
station,  a  two  atoiy  dwelllDg-house,  a  Mbool- 
house  which  was  used  alsoasadlurch,  a  store- 
house with  cellar  underneath,  a  bora,  some 
farming  lands  Inclosed,  and  fanning  utensils. 

In  August,  1847,  Mr.  Roberts,  being  still  the 
superintendent  of  the  station,  tronsfiTred  it  to 
Dr.  M.  Whitman,  who  was  a  missionary  of  the 
Presbyterian  Miesionaiy  Society,  known  as  the 
American  Board  of  Commissioners  for  Foreign 
Hisalons.  An  account  of  this  transfer  is  given 
In  the  testimony  of  Mr.  Roberts,  as  follows : 

"  In  August,  1B47, 1  transferred  the  said  sta- 
tion into  the  hands  of  Dr.  H.  Whitman  at  the 
assent  of  the  A.  B.  C.  F.  H.  The  mission  sta- 
tion was  placed  in  his  hands  on  the  conditions 
andwilhUieunderstandIng  that  it  should  be  oc- 
cupied by  them  for  the  use  and  benefit  of  the 
Indians  residing  in  that  place  and  vicinity.  For 
the  movable  property,  tliey  were  to  pay  such  an 
amountasmightmutually beagreied upon.  For 
the  station  itself,  l^ey  were  to  give  no  compen- 
sation ;  the  underatandlng  being  all  the  while 
that  the  mission  was  to  be  maintained  by  them 
for  the  useand  benefit  of  Che  Indians  in  a  relig- 
ious point  of  view,  which  included  the  educa- 
tion of  the  children,  the  instruction  of  the  In- 
dian parents  In  all  matters  pertaining  to  their 
religious  Interests  and  temporal  well-being. 
The  reasons  for  the  transfer  without  compensa- 
tion were  briefly  these :  the  Methodist  Slission 
had  but  one  station  east  of  the  Cascades  and 
more  work  In  the  Willamette  tlian  they  could 
well  attend  to.  The  American  Board  bad  three 
stations  in  Uie  upper  country,  and  it  was  quite 
desirable  for  Ibem  to  have  1  he  Dalles  also,  as  it 
was  the  key  to  that  entire 
of  Christian  regard  and  Ci 
was  thus  made." 

"TheamountwhicbDr.  Whitman  was  to  pay 
for  the  movable  property  was  subacquently  [9411 
107  r.  8. 
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fixed  at  a  fraction  over  $600.  This  included  a 
large  canoe,  fanning  utenaUs,  fuming  r  '" 
Bome  wheat,  etc." 

Payment  of  the  $600  was  made  by  a  draft 
drawn  by  Dr.  Whitman,  dated  In  September, 
1847,  upon  the  American  Bond. 

Mr.  Roberta,  the  ReT.  AlTin  P.  ■Waller,  and 
Mr.  Brewer,  the  latter  two,  up  to  the  date  of  the 
transfer,  having  been  in  the  occupancy  of  the 
mission,  left  the  station  immediately  after  the 
tnusfer  and  went  down  the  Columbia  River. 
Tltey  carried  off  their  movable  property  which 
bad  not  been  sold  to  Dr.  Whitman.  Docior 
\Vhitman,to  whom  the  stalion  bad  been  trofls- 
ferred,  remained  there  a  few  days  and  then  re- 
turned to  liis  bome  at  Wallalpu,  distant  about 
one  hundred  and  forty  miles.  He  left  his 
nephew,  Perrlh  B.  Whitman,  a  youth  seven- 
teen years  of  age,  at  The  Dalles  En  possession  of 
the  liuildings  which  bad  been  occupfed  by  the 
Methodist  missionaries.  On  Novemlier  29, 
1847,  Dr.  Whitman  was,  with  his  family  and 
a  number  of  other  persons,  murdered  l^  (he 
Cayuse  Indians  at  his  home  at  Wailatpu.  When 
news  of  this  maasacre  reached  Perrin  B.  Whit- 
man, he  abandoned  The  Dalles  and  went  down 
the  Columbia  itlver,  leaving  no  one  in  the 
cupancy  of  the  station. 

Aft«r  the  transfer  of  the  station  by  Roberts 
to  Whitman  in  August,  1S47.  the  record  does 


dirt  Society  or  the  American  B 


abow  Mi.  Roberts  the  boundaries  of  the  mis- 
■lon  claim.  After  the  month  of  August,  1&4T, 
no  penoB  representinglhe  Blethodlst  Mission- 
mrj  Society,  and  after  December,  1847,  no  per- 


aentioK  the  American  Board, 
curued  the  misglonary  station  at  The  Dalles. 

Tbe  reason  assigned  by  the  appellant  why 
tbe  American  Board  abandoned  the  statioo 
and  why  pomesalon  of  it  was  not  resumed  by 
tbe  Uethodist  Society  was  the  fear  of  Indian 
boatilitiea. 

It  follows  that  on  August  14, 1848,  when  tbe 
Act  to  organize  the  Territory  of  Oregon  was 
paaeed,  the  station  was  not  in  the  occupancy  of 
anyone  representing  either  of  the  Missionary 
Societies. 
I34B1  About  the  last  of  February  or  the  first  of 
Haich,  1849,  Messrs.  Walker.  Spaulding  and 
Eels,  three  missionaries  of  the  Amuricaa  Board. 
delivered  a  writing  to  Mr.  Roberts  in  which  they 
"  Offered  for  bis  acceptance  the  mission  station 
at  Waacopum,  near  tbe  Grand  Dalits  of  the  Co- 
lumbia River,  'and  proposed  "that  it  be  rctrans- 
ferred  to  the  Oregon  Mission  of  the  Methodist 
Episcopal  Church,  In  the  same  manner  in  wliich 
It  was  received  by  tbe  Oregon  Mission  of  the 
American  Board  of  Comniissioners  tor  Foreign 
Hiasions."  The  draft  ^ven  to  Mr.  Roberts  lor 
tbe  movable  property  at  Tlie  Dalles, sold  liy  him 
to  Dr.  Whitman  in  August,  1$47,  was  delivered 
up,  it  having  never  been  paid. 

The  appeuant  did  not  resume  missiooaTy 
work  at  The  Dalles  aftLT  this  ollempt  to  rttrans- 
fer,  nor  did  it  lake  possession  of  tlie  premises. 

In  June,  1850,  Mr.  Roberte  returned  lo  The 
Dalles  for  the  purpose  of  making  a  survey  of 
tbe  640  acres  which  he  proposed  to  claim  for 
See  17  Otto. 


the  Hissionaij  Society  of  the  Methodist  Epis- 
copal Church  under  the  Act  of  1848.  Be  mad« 
a  survey  and  had  It  recorded. 

On  February  28, 185D,  several  years  eftCT  the 
lands  In  controversy  had  been  enWed  and  paid 
for  by  Dalles  City,  the  American  Board  deliv- 
ered to  the  Missionary  Society  of  the  Methodist 
Episcopal  Church  a  release  of  all  their  ri£ht 
and  title  U>  the  property  in  the  vicinity  of  The 
Dalles  on  tbe  Cfolumbia  River,  known  as  the 
"  mission  property." 

The  QueKtion  is  presented  whether,  upon  these 
facts,  the  appellant,  the  Missionary  Society  of 
the  Methodist  Episcopal  Church,  has  shown  a 
better  title  lo  tbe  lands  In  controversy  than  thct 
of  Dalles  City,  tbe  appellee. 

The  title  claimed  by  appellant  Is  based  en- 
tirely upon  the  first  section  of  the  Act  of  Au- 
gust 14,  1846,  before  referred  to.  This  was  a 
public  grant.  In  the  case  of  R.  R.  Co.  v.  Likh- 
ficlfl  [64  U.  8.,  XVr.,  BOO],  it  was  said  by  this 
court,  spiling  of  a  puulic  grant  of  land  : 
"All  grants  of  this  description  are  strictly  con- 
strued against  the  grantees.  Nothing  pHsecs 
but  what  Is  conveyed  In  clear  and  explicit 
language."  See,  also,  Jaekton  v.  Lamplnre,  3 
Pet.,3t»i  Bmtov.  Eiuwler,  4  Pet.,  166;  Bank 
V.  BiUingt,  4  Id.,  514;  CliarUt  Siver  Bridge  v.  ,_ 
Warrm  Bridge.  11  Pet.,  480;  R.  S.  Co.  v.  U.  W*»l 
5.,e2  U.  S„  783  [XXIII., 684]. 

The  Act  of  Aurust  14,  1848,  confirms  and 
establishes  title  to  land  occupied  at  the  dale  of 
tbe  Act  as  missionary  stations  among  the  In- 
dian Tribes.  The  words  are  "  now  occupied." 
To  occuny,  means  to  hold  In  possession ;  to  hold 
orkeepforuse;a8tooccupyanapartment.  Web- 
ster's Dictionary.  The  appellant  contends  that 
this  Act  confers  title  on  ft  for  lands  which  it 
did  not  occupy  at  the  date  of  the  Act,  but  which 
It  had  voluntarily  abandoned  eleven  months 
before,  and  the  occupancy  of  which  it  never 
resumed,  either  for  missionary  or  any  other  pur- 
poses. Not  even  a  liberal  construction  would 
support  such  a  claim. 

But  tbe  eppcllant,  conceding  that  It  was  not 
In  the  actual  occupancy  of  the  premises,  either 
as  a  missionary  station  or  otherwise,  at  the  daco 
of  the  passage  of  the  Act,  nevertheless  insists 
that,  belngin  actual  occupancy  in  August,  1847, 
it  transferred  its  rights  therein  to  the  American 
Board  OQ  condition  that  the  latter  societv  should 
maintain  a  mission  there  for  the  benefit  of  tbe 
Indians,  and  that  as  the  American  Board  failed 
to  maintain  such  a  mission  and  abandoned  tbe 
premises,  tbe  rights  of  the  appellant  reverted 
to  it  and  it,  therefore,  had  a  constructive  poa- 
session  when  the  Act  of  August '14,  1848,  was 
passed,  which  brought  It  within  the  meaning 
of  the  Act. 

We  do  not  think  this  contention  can  be  suB' 
tained.  Jn  the  first  place,  .t  cannot  be  fairly 
inferred  from  tbe  testimony  in  (he  record  that 
the  transfer  ol'  the  mis.sionary  station  was  a 
conditional  one,  imd  that  it  was  any  part  of  the 
contract  Ihat  the  rights  of  the  appeihiot  should 
revert  to  i1  If  tbe  condition  were  broken.    It  Is 

tilain  that  the  transfer  was  absolute.  Doubtless 
I  wui<  the  expectation  of  tbe  appellant  that  the 
transferee  would  conduct  upon  the  premises  a 
mission  for  the  religious  benefit  of  the  Indians, 
and  such  doubtless  was  the  purpose  of  the  Amer- 
ican Board.  But  it  does  not  appear  to  have  been 
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ao;  psrt  of  tlie  coDtrftct  that,  if  the  American 
Board  failed  to  carry  on  such  a  miaalon,  the 
appellant  should  resume  possession. 
..  But  cocicedlug  that  such  was  the  understand' 
I***''  ing  between  the  parties,  ihere  is  still  a  fainl  ob- 
stacle to  any  claim  ou  the  part  of  the  appellant. 
When  the  appellant  was  in  the  occupancy  of 
the  premises  in  controversy,  and  when  it  made 
the  transfer  of  possession  in  August,  1847,  and 
until  the  passage  of  Itae  Act  of  August  14, 1848, 
to  estttblish  the  territorial  government  of  Ore- 
gon, tiiat  part  of  the  country  was  without  an 
organized  territorial  government  tinder  the  laws 
of  the  United  Slates.  Ihepublic  domain  which 
■was  included  within  the  Tenilory  of  Oregon  by 
the  Act  just  mentioned,  had  not  then  been  su~ 
Tcyed  nor  was  itopen  to  settlement,  preemplit 


IS  of  the  Territory,  and 
by  which  any  person  or  company  could  acquire 
title  from  the  government.    AH  persons,  th — 
fore,  who  settled  upon  the  public  lands 
quired  no  rights  thereby  as  against  the  govi 
ment.  Thev  were  merely  tenants  by  suffera: 
The  most  tney  could  claim  was  the  right  of , 
ual  occupancy  as  agaiosi  other  settlers.     Such 
an  occupant  could  yield  his  right  of  actual  pos- 
session to  another  settler,  but  De  could  convey 
no  other  Interest  in  the  land.     If  he  abandoned 
the  land   and  another  settler  occupied  it,  Che 
former  lost  nllrlghtto  the  possession.  If  be' 
ferred  the  possession  to  soother  and  the 
ferree  atwndoned  the  land,  tbt;  first  possessor 
could  claim  no  right  in  the  land  unless  he  again 
took  actual  possession.  In  short,  the  settlerbad 
DO  right  as  against  the  govemmeni,  and  no 
rights  under  the  laws  of  the  United  States,  as 
against  anyone  else,  to  the  possession  of  the 
land  in  his  actual  occupancy,  except  and  only 
so  long  as  such  occupancy  continued. 

It  is  true  that  before  the  passageof  the  Act  of 
August  14,  1848.  to  organize  a  territorial  gov- 
ernment for  Oregon,  the  people  of  that  Terri- 
tory had,  in  June  and  July,  1B45,  met,  by  their 
delegates,  in  convention,  and  adopted  laws  and 
regulations  for  their  govermnent  "Until  such 


."  as  they  declared,  "  as  the  United  States 
of  America  extend  Jurisdiction  over  us."  Id 
this  plan  of  government  it  was  provided  thai 
anyone  wishing  to  establish  a  claim  to  land 
should  designate  the  extent  of  his  claim  by  tine 
marka  and  Save  it  recorded  in  the  olHce  of  the 
territorial  recorder.  The  appellant  cannot  de- 
rive any  title  from  this  rcgulalion,  for  it  never 
defined  the  extent  of  its  claim  by  boundaries 
[945]  and  never  recorded  the  same,  as  required  by  the 
regulation,  until  long  after  the  passage  of  the 
Act  of  August  14,  1S48,  '  'to  or^nize  ^  territo- 
rial government  for  Oregon."  That  Act  in  its 
14ili  section  declared  as  follows:  "All  laws  here- 
tofore pasaed  in  said  Territory  making  grants 
of  land,  or  otherwise  affecting  or  encumbering 
the  title  to  lands,  shall  be,  and  are  hereby  de- 
clared to  be,  Duli  and  void." 

Referring  to  this  Act,  this  court  declared  b) 
the  case  of  LmonmlaU  v.  ParrUh,  21  How.,  398 
[62  U.  8.,  XVI.,  81],  that  CongreBS  passed  no 
Mw  in  anywise  affecting  title  to  lands  in  Ore- 
son  tlU  the  passage  of  the  Act  of  September  27, 
1350  [fi  SUt  at  L.,  4M],  aod  tMt  prior  to  that 
U8 


It  follows  that  there  could  be  no  constructive 
possession  of  the  public  lands.  When,  tbM^ 
fore,  in  August,  1847,  the  appellant  voluntarily 
abandoned  its  possession  of  Ihc  lands  in  contro- 
versy to  another  missionary  society  it  lost  every 
shadow  of  claim  thereto.  Its  right  was  n  mere 
possessory  rig[ht,  without  other  title.  It  had  no 
rights  which  It  could  reserve.  When  the  Amer- 
ican Board,  in  December,  1847,  abandoned  the 
lands  in  controversy,  the  appellant  had  no  rights 
therein.  The  reasons  wbicb  induced  the  auan- 
dmment  of  the  lands  by  the  missionary  sc- 
cielies,  whether  a  new  policy  on  the  part  of 
thenppellant  or  fear  of  the  Indians  on  tne  part 
of  the  American  Board,  arc  entirely  immate- 
rial. When  the  lands  were  abaadoncd  for  any 
reason  all  right  in  them  was  lost,  and  they  were 
open  to  the  occupancy  of  anyone  who  might 
choose  to  take  and  hold  them. 

The  method  adopted  by  the  appellant  to  turn 
over  the  station  to  the  American  Board  by  an 
actual  transfer  of  possession  was  as  effectual  as 
any  could  be.  It  could  be  done  only  by  yield- 
ing (he  actual  occupancy,  snd  this  could  not  be 
effected  by  a  written  transfer.  It  could  be  ac- 
complished only  by  the  going  out  of  one  party 
and  the  going  in  of  the  other. 

If  the  appellant  had,  in  August,  1847.  exe- 
cuted the  most  formal  deed,  conveying  tlie 
lands  to  the  American  Board,  and  had  stipu- 
lated therein  that  on  fsiture  of  the  latter  tnumin- 
tain  a  mission  thereon  for  the  benefit  of  the  In- 
dians, or  upon  its  abandonment  of  the  lands, 
all  the  rights  of  appellant  should  revert  to  it, 
and  it  should  be  entitled  to  resume  Immediate 
possession,  such  a  writing  would  have  been  it 
operative  and  futile.  Tne  "  "  -■  "--^ 
rights  in  the  land  which  it  c 
no  rights  which  it  could  reserve. 

These  views  are  supported  by  the  case  of 
Strin^fdlow  v.  Coin,  99 U.  S..  610 [XXV., 431], 
brought  up  from  the  Territory  ofUtah.  The 
Actof  March2.  1807,  "for  the  relief  of  inhab- 
itants of  cities  and  town.s  upon  the  public  laniis," 
14  Stat,  at  L. ,  541,  provided  that  whenever  any 
portion  of  the  public  landsof  the  United  Slates 
had  been  settled  upon  as  a  town  site,  and  were 
for  that  reason  not  subject  to  entry,  it  should 
be  lawful  for  the  authorities  of  the  (own  to  en- 
ter the  lands  as  settled  upon  in  trust  for  the 
several  useand  benefit  of  the  occupants  thereof, 
the  execution  of  which  trust  wan  to  be  con- 
ducted under  such  rules  as  the  Legislature  of 
the  State  or  Territory  might  prescriiie.  Under 
this  Act,  it  was  held  in  the  case  cited  that  where 
a  party  had  been  in  the  occupancy  of  a  lot,  but 
prior  to  the  passageoflhe  Act  voluntarily  with- 
drew therefrom  and  gave  it  up  to  others,  her 
riglits,  which  depended  on  keeping  the  posses 
sion,  were  gone. 

The  appellant  contends  that  the  language  of 
the  Ist  section  of  the  Act  of  August  14,  1843, 
under  wliich  it  claims,  implies  that  it  bad  some 
title  to  the  lands  ib  question  before  the  Act  was 
passed.  It  places  stress  on  the  words  "  That 
the  title  to  tue  lands  be  confirmed  and  estab- 
lished in  the  several  religious  societies  to  which 
said  missionary  stations  reapectivety  belong," 
and  says  there  must  have  been  some  previous 
title  which  could  be  coofirmeduid  established. 
101  I'.  & 
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We  hBve  teen  that  it  wu  not  ponibli 
<|p]in  aay  tiUe  m  a^nat  the  United  Btatca  be- 
TOie  the  puHge  of  Uu'r  Act.  If,  therefore,  the 
force  it  to  be  ^ven  to  the  wonU  of  the  statute 
which  the  ^^Utmt  clslroa  for  them,  thejmual 
nter  to  the  pooaenorj  title  under  the  r^nla- 
tioiuabonmuitioned  of  the  prorlidoiuil  govern- 
"  '     o  atepa,  as  we  have  eeen,  were 


taken  hy  appelant  to  eatablith  Its  claim  under 
thoee  reRulatiooa.  It  had  rimplF  settled  upon 
the  public  domain  as  a  tenant  %  sufferance, 


without  authority  of  auvlaw  orregolatlon  of 

any  gorenunent,  and  had  done  no  act  br  which 

,_._     it  could  acquire  an  J  claim  of  title.    Whatever, 

l^'l    llterefore,  m^  have  been  the  case  with  other 

mEasionar]'  societiea,  the  appellant  liad  no  title 


of  anr  kind  which  could  be  conflrmed  and  c 
tabUfdied  br  the  Act  (rf  Anguit  14,  1818. 
American  Board  was  In  no  Mtterpoaitioi 


I,  after  Dalles  City  had 


release,  conTeyed  no  rights  to  thie  appellant  In 
the  lands  in  contToveny. 

7%e  deerva  of  (As  Cireuit  Court  uoi,  t/tertfon 
■riglit  and  matt  be  affirmtd. 
True  eopr-   Tevt : 

Jaoua  H.  KaKeaney,  Clerk,  Sup.  Court.  U.  I 


lU^IONARY  SOCIETY  OF  THE  METH- 
ODIST EPISCOPAL  CHURCH,  Appt.. 

JAMES  E.  EELLT  n  al. 
SAME,  Appl.. 

JAMES  K.  EELLT  kt  al, 

(See  8.  C,  IT  Otta,  MT.  ITaU.) 
Cat  foUtnatd — dtent  affirmai. 


UN.  tbe  deoiee  t 


a  MMon«i7  Sootetr  r.  Dal. 

an  equitable  title 

tbeir  tavor  sUould  be . 


idrei,  under  the  DonatloD  Act  of  S«p.  ET, 

_.  deorae  Id  tbetr  tavor  sUould  be  aOniieil. 

[Nos.  807,308.] 
Amvai  Mar.  tt,  18&S.  Oaddtd  Apr.  16, 18SS. 


For  the  history  and  fact»of  the  case  see  the 
weceding  case  of  Mi*ti<maiy  Society  v.  Dallit 
Oi^,  ante.  545  n. 

Sfr.  E.  L.  Faaebar.  for  appellant. 

Mmrt.  John  H.  Hltahaii  and  Jamei  K. 
EtUy,  for  appelteea. 

Mr.  Jutliee  Wooda  delivered  the  opinion  of 
the  ooort- 

Theae  cases  were  in  all  respects  similar  to  the 
case  of  JRan^xary  Bodetj/  v.  Dalta  Cib/  [antt, 
045],  esoept  that  the  eppellees  claimed  under 
a  title  dtfleient  from  that  relied  on  bv  Dalles 
CtQr.  So  bras  the  title  of  the  appellant  is  coo- 
oerned,  they  wen  tried  upon  the  same  evidence 
at  case  No.  200.  It  follows,  that  if  the  appel- 
8ee  IT  Ono.         U.  S..  Book  S7 
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lees  in  thsM  catea  show  an  equitable  title  in 
themtelvea,  the  decree  should  be  affirmed.  This 
they  have  done.  They  all  claim  title  under  one 
Wfnsor  D.  Bigelow.  The  title  of  BIgelow  was 
derived  under  the  Act  of  Congress  ol  Septem. 
bei  37, 1800, «  Stat,  at  L. ,  490,  commonly  called 
the  Donation  Act.  This  Act  gave,  upon  cer- 
tain condllionB,  to  every  white  settler  upon  the 
pubHc  lands,  above  the  age  of  eighteen  years 
and  beinr  a  citizen  of  the  Unite.]  Slates,  a  balf 
section  of  land.  If  he  were  a  single  man;  wd  a 
whole  section.  If  he  were  a  mamed  man.  The 
record  dearly  shows  a  full  compliance  by  Bige- 
low with  the  law,  and  Fstsblisbea  bis  nght  to 
the  lands  in  contrbversy,  wliich  he  afterwards 
conveyed  to  the  appellees  in  these  coses.  Tl-a 
decree  of  &e  Circuit  Court  in  tlieee  eatt*,  'chiek 
wa*  timilar  to  the  decree  in  eaae  ioe,  leai,  there  ■ 
fore,  right,  and  ihould  be  <{glnrt«d;  and  it  i»  s» 
iirdtred. 
Tn»  oopf.    Teat: 

Jamea  H.  HoKenneri  Clerk.  Bup.  Oonrt,  17.  BL 


CITT  OP  QUINCT,  Plff.  in  Err.,         [M91 
MART  COOEE,  Ezrx.  of  Ltiuh  Cooxa, 

(Bee  a.  C,  IT  Otto,  aW6M.) 


1.  nw  ottr  couheO,  a 


1  not  the  voters  ol  an  tn- 


1.  '±Tn  Dnf  aniuoj,  aaa  utn  una  fiAOJV  oi  an  m- 

._^      ^     J 


the  meanlns  of  the  IllinoJB  Oonatttution  ot  IttS. 

S.  UnderlliaIlllnolsConBtltutJoDoIlB«8,theLei 
lalature  of  that  State  owld  coi^lTm  and  legaUte 


subscription  otact^totliaatockof  araUrcadcam- 

Bay,  which  had  beoi  made  wlthoui  ksMatlTe  au- 
orltr,  and  coDier  Upon  the  dtr  power  to  laaue 
tMndato  the  amount  of  tlieatook  SBbsorlbed, and 
aucb  bondi  ■>«  vaUd  tn  tlie  banda  of  a  bona  fiU 


Submitted  Jan.  19, 1883. 
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N  ERROR  to  the  Circuit  Court  of  the  Unit- 

.  ed  States  for  the  Southern  Diatrictof  IllinoU. 

The  history  and  facts  of  the  case  appear  In 
the  opinion  at  the  court. 

Mr.  CktI  E.  Eplar>  fOTplaintilf  in  error. 

Mettrt.  Jhom  Cht^t.  WllUmn  MoFsd- 
aUtWhitM.  QrantviA  Wittiam  Mareh,  for  de- 
fendant in  error. 

Mr.  Juttiee  Haj'laa  delivered  the  opinion  of 
le  court: 

On  the  7th  day  of  August,  1866,  the  city  coun- 
cil of  Quincy,  Illinois,  in  conformity  with  a  vote 
of  the  people  at  an  election  held  under  the  au- 
thority of  a  resolution  adopted  by  that  body  on 
the  dUi  day  of  June  previous,  passed  an  ordi- 
nance empowering  and  directing  the  mayor  to 
subscribe  flOO.OlN),  parable  in  city  bonds,  to 
the  capital  stock  of  the  Mississippi  and  Missouri 
River  Air  Line  Railroad  Company,  a  corpom- 
tion  created  under  the  laws  of  Missouri.  The 
object  of  the  subscription  was  to  aid  in  the  con- 
KtructioQ  of  a  railroad,  lyin^  wholly  within  the 
State  of  Mistcuri,  from  West  Quincy  north- 
westerly, connecting  (juincy  with  the  road  of 
that  cotnpany.  The  ordinance  made  it  a  con- 
dition of  the  Istoe  and  payment  of  the  bonds, 
that  there  iboold  be  expended  the  mm  of  $00,000 
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twenty -Ave  miles;  further,  that  due  gruaraulles 
be  given,  before  the  bonds  were  issued,  that  their 
{KSO]  proceeds  should  be  so  expended,  "the  City  of 
Quincy  to  determine  on  the  complisDC«  with 
said  conditions  and  issue  of  bonds  in  payment 
of  the  HUhacrlption." 

On  the  succeeding  day,  August  9,  1B68,  the 
City,  by  its  mayor,  made  the  Hubacription  upon 
the  required  -"-'li'!"— ■ 

"Thftt  the  acts  of  the  city  councU  of  the  City  o1 
Quincy.  from  June  2,  186S,  to  August  28, 186^' 
In  ordering  an  election  on  llic  pro  position  to  sul 
scribe  il(Ki,000  to  the  capital  stock  of  the  Miii- 
sissippi  and  Missouri  River  Air  Line  Itailroad 
Company ,and  the  subscription  of  said  stock,and 
allotQeractaof  said  council  iu  conoeciion  theie- 
with,  are  hereby  legalized  and  confirmed."  3 
Pri.  LawsDl.,  18«a,  p.  378. 

On  the  first  day  of  January,  1870,  the  city 
council  issued  to  the  company,  in  part  piiyment 
of  said  subscription,  fifty  bonds  of  the  C^ty,  of 


mciit,  sevenly-tlve  additional  bonds^  numbered 
from  fifty-one  Co  oun  hundred  and  twenty-five. 
Inclusive.  The  remainder,  dated  July  1,  1870 
ware  issnedon  November  13, 19T0,in  further  and 
full  payment.  Upon  each  delivery  of  bonds, 
the  City  received  In  excbanee  an  equal  amount 
at  par  value  of  the  stock  of  the  railroad  com- 
pinr-  The  bonds,  negotiable  in  form,  were 
mile  payable  to  the  railroad  company  or  bearer 
at  the  National  Bank  of  Commerce  in  New 
York.  They  purport  lo  have  been  Issued  under 
anl  by  virtue  of  the  ordinanc*  of  Aiigust  7,1868, 
aaJ  of  the  said  Act  of  Assembly.  The  present 
action  was  brought  to  recover  the  amount  of 
certain  coupons  01  the  bonds  so  issued. 

The  special  finding  shows  that  all  of  the  cou- 
pons sued  on,  except  one,  were  of  the  bonds  is- 
sued and  delivered  Januiiry  1  and  May  18,  1870; 
that  the  bondi  from  which  the  coupons  sued  on 
were  taken,  with  all  their  coupons,  were  pur- 
chased by  piainliU  for  value,  before  mnturity, 
in  open  market,  in  the  usual  course  of  business, 
and  without  notice  of  any  infirmity  therein  ; 
that  the  railroad  company,  from  the  commence- 
mentof  the  construction  of  its  road,  owned  and 
ran  Its  trains  from  West  Quincy  into  and  out  of 

auincy  over  the  bridge  connectint;  those  two 
aces;  that  the  City,  tof  six  years  afl«r  issulnr 
the  bonda,  paid  the  successive  annual  install- 
ments of  interest  and,  by  an  agent  regularly  ap- 
[B61]  pointed  for  that  purpose,  voted  its  stock  at  one 
or  more  meetings  of  stockholders  held  after 
July  a,  18T0, 

It  is  not  necessary  to  consider  separately  the 
various  questions  of  law  upon  which  there  oc- 
curred, at  the  trial,  a  difference  of  opinion  be- 
tween the  Judges,  They  are  oil  more  or  less  in- 
volved in  the  general  inquiry  as  to  the  existence 
of  legislative  authority  lor  this  issue  of  bonds. 

1,  Such  authority  cannot  be  found  In  the 
original  charter  of  the  City  or  in  the  Act  of 
February  16,  1R)7.  The  former  gives  the  dty 
counc'l  power  "lo  appropriate  money  and  pro- 
vide for  the  payment  of  the  debt  nnd  expenses." 
of  the  CitT;  the  latter  authorized  that  body  "to 
issue  dt7  Donds  to  any  amoimt  not  exceeding,  U 
£50 


These  proviaions  manifestly  relate  to  debts  and 
expenses  incurred  for  ordinary  municipal  pur- 
poses, and  not  to  railroad  eubscrfptiou.  the  au- 
thority to  make  which  must  be  ezprenlv  coc- 
f  erred  by  statute.  ThtM  bonds  upon  thdr  face 
show  that  they  were  executed  in  payment  of  « 
subscription  of  the  latter  character  and,  conse- 
quently, purchasers  were  charged  with  notice 
that  Ihey  were  not  ismied  for  ordinary  munici- 
pal purposes  under  any  power  conferred  l^  tbe 
charter  of  the  City  or  bj;  the  Act  of  1867. 

2.  Thequestionof  legislativeauthoritylsnot 
determinable  bv  that  proviskm  of  the  IIUdoIb 
Constitution  of  1870  wbicb,  nviDg  municipal 
subscriptions  made  under  ezlatins  laws  by  a 
popular  vote  prior  to  ita  adoption,  declares  tbat 
"No  county,  citv,  town,  township  or  other 
municipality  shall  ever  become  Hubscriber  tO' 
the  capital  stock  of  any  railroad  or  private  cor- 
poration, or  make  donation  to,  or  loan  its  credit 
in  aid  of  such  corporation  ;  Prodded,  /ictarer. 
That  the  adoption  of  this  article  shall  not  be 
construed  as  aSecting  the  right  of  any  sucb 
municipality  to  make  such  suDscriptions  when, 
the  same  have  been  authorized,  under  eiisiiog 
laws,  by  a  vote  of  the  people  of  such  munici- 
palides  prior  to  such  adoption."  This  is  quite 
clear  in  view  of  the  24th  section  of  the  scbMule 
of  that  Constitution,  which  provides:  "Nothing 
contained  la  this  Constitution  shall  be  so  con- 
strued as  to  deprive  the  General  Assembly  of 
power  to  authorize  the  City  of  Quincy  to  create 
any  indebtednem  forrailroadormiinicipalpur-    | 

Ces,  for  which  the  people  of  said  City  shall 
e  voted,  and  to  which  they  shall  have  dven, 
by  such  vote,  their  assent,  prior  to  the  13th  day 
of  December,  in  the  year  of  our  Lord  1869;  Pro- 
tided.  That  do  such  Indebtedness  so  created 
shall,  in  any  part  thereof,  be  paid  by  the  Slste, 
or  from  any  «tate  revenue,  tax  or  fund,  but  the 
same  abnll  be  paid,  if  paid  at  all,  hy  the  saM 
City  of  Quincy  alone,  and  by  taxes  to  be  levied 
upon  the  taxable  property  thereof ;  And  pro- 
tided  further.  That  the  Oeneral  Assembly  tlial' 
have  nojMwer  in  the  prcmisefl  tbat  it  could  coC 
exercise  under  the  present  Conadtutioa  of  this 
State." 

The  Supreme  Court  of  Illinois,  in  B.  B.  Co. 
V.  Morri;  S4II1.,  4U.  had  occasion  to conndcr 
the  scope  and  effect  of  that  section.  In  that 
case  on  election  was  held  August  7, 1869.  under 
the  authority  of  a  resolution  of  the  city  council, 
to  take  the  sense  of  the  people  upon  a  subscrip- 
tion to  the  capital  stock  of  the  Quincy,  Missou- 
ri and  Pacific  Railroad  Company,  also  a  Mis- 
souri corporation,  whose  road  fay  wholly  withia 
that  State,  That  election  was  held  without  any 
law  authorizing  a  vote  on  the  question,  or  em- 
powering the  City  lo  become  a  stockholder  in 
that  company.  But  by  an  Act  passed  July  I. 
1871,  after  the  Constitution  of  1870  went  into 
operation,  the  City  of  Quincy,  subject  to  tbft 
terms  and  requirements  embodied  in  the  prop- 
osition submitted  to  the  people,  was  authorized 
to  make,  upon  such  conaitions  as  the  diy  coun- 
cil deemed  best,  a  subscription  to  the  stock  of 
that  company,  for  which  the  people  may  have 
voted  prior  to  the  13th  day  of  December,  1B6B. 
The  *—  further  provided-  "Any  election  held 
in  said  City  prior  lo  said  day,  for  the  purpose  of 
sucb  vote  Delng  taken,  and  any  contract  or  sub- 
tcripdoo  made  or  to  be  made,  by  said  City,  to 
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tlu  captul  stock  of  said  railmwl  company  in 

Srauance  thereof,  and  any  bonds  or  otLer  evi- 
nces of  iuch  iudebtedbew  Issued  or  to  be  is- 


sued by  nald  City,  are  hereby  declared  valid. 
Under  tbat  Act,  the  subecriptlon  was  made  and 
bonds  issued ;  and  the  controlling  question  was 
as  to  tbeir  validity.  The  court,  waiving  any 
expression  of  opinion  as  to  the  validity  of  that 
part  of  Uie  Act  which  in  terms  purported  to  le- 
galize the  election,  decided  :  iliat  the  obvious 
effect  and  intentof  the  24th  section  of  the  sched- 
|5Sa]    uie  Qf  tiig  Constitution  was  to  leave  the  action 


.  la  for  a  railroad  suliscription,  and  the  power 
of  the  Legislnture  over  il,  "Unaffected  bv  the 
Constitution  of  1S70 ;  in  other  words,  to  leave 
the  vote  and  the  power  of  the  Legislature  to 
confer  the  right  to  take  stock  precisely  as  they 
would  have  been  under  the  Constitution  of 
IW^:"  tliat  the  city  council  were  the  corporate 
authorities  of  Quincy,  upon  whom,  wilMn  the 
meaningof  the  Constitution  of  1848,  the  Le^s- 


lature  could  confer,  without  the  iui 
of  a  popular  vote,  authority  to  make  the  sub- 
scription end  issue  the  txtnda;  that  section  24  of 
that  schedule  embraced  a  vote  taken  without 
authority  of  law,  prior  to  I>ecember  13,  1869, 
because,  had  the  vote  been  le^l,  the  limguage, 
"for  which  the  people  of  said  City  shall  have 


?'  in  view  of  the  proviso  In  the  funeral 
ortndding  municipal  sutwcriptions  in 
aid  of  railroad  corporatioas;  lastly,  that  the  con- 
Rtruction  of  the  Quincy,  Missouri  and  Pacific 
Hailroad,  although  no  part  of  It  lay  in  Illinois, 
was  a  corporate  purpose  of  the  City  of  Quincy, 
because  thereby  its  Irade  and  commerce  were 
Increased,  its  property  enhanced  In  vaiue,  and 
Its  welfare  promoted. 

8.  It  remains  to  inquire  as  to  the  authority 
of  the  City,  under  the  Constitution  of  1848,  to 
issue  the  bonds  in  question.  Its  power  to  do  hO 
is  denied  upon  these  principal  grounds:  1. 
That  the  elecdon  held  under  the  sanction  of  the 
city  council,  and  the  sctioQ  of  that  body  in  di- 
recting the  subscription  to  be  made,  were  of  no 
legal  effect,  since  lAe  election  was  held  without 
authority  of  law,  and  the  subscription  was  made 
when  there  wasno  legislative  atiUioritytocreatc 
such  indebtedness.  2.  That  without  such  au- 
thority no  subscription  could  be  legally  made. 
8.  TbattbecuratlveActof  Harch2T,1869.  was 
invalid,  because  it  assumed  to  Impose  Indebted- 
neas  upon  the  City  without  the  consent  of  its 
corporate  authorities.  The  soundness  of  the 
first  and  second  of  these  propoaitloDs  cannot  be 
diapuied,  whether  reference  De  bad  to  the  decis- 
ions of  this  court  or  to  those  of  the  Supreme 
Court  of  minols. 

But  we  are  unable  to  concur  In  the  suggestion 
thatlhecotporaleiuithoritiesof  Ouincydidnol, 
ItMl  after  the  passage  of  the  Act  of  March  27. 1869, 
have  antoorlty  to  lisue  these  bonds.  In  sup 
port  of  the  position  taken  by  the  City,  counsel 
refer  to  numerous  decisions  of  the  Supreme 
Court  of  Illinois  construing  the  nth  section  of 
theStharticleoftheConstitution  of  1848,  which 
provides  that  "  The  corporate  authorities  of 
counties,  townships,  schooldistricts,cities,towns 
and  villages  may  be  vested  with  power  to  assess 
and  collect  taxesforcorpoTitepurposes."  From 
See  IT  Orra 
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those  decisions  the  following  propogltionB, 
among  others,  may  be  deduced:  that  the  clause 
was  intended  to  define  as  well  the  class  of  mu- 
nicipal officers  upon  whom  the  power  of  taxa- 
tion, for  local  purposes,  might  be  conferred,  as 
the  purposes  for  which  such  power  could  be 
constitutionally  exercised;  that  by  the  phrase 
"corporate  authorities"  must  be  understood 
those  municipal  ofilcera  who  were  selected  with 
some  reference  to  the  creation  of  municipal  in- 
debtedness, and  who  were  either  directly  elected 
by  the  population  to  be  taxed,  or  appointed  in 
some  mode  to  which  they  have  given  their  as- 
lent;  that  the  construction  of  a  railroad,  at  least 
one  within  or  near  a-county,  township,  town, 
vllla^  or  city,  was  acorporatepurposeof  such 
municipalitv;  andltistadebt  for  a  subscription 
to  the  stock  of  a  railroad  corporation,  or  for 
bonds  in  payment  thereof,  could  not  be  imposed 
upon  a  municipal  corporation  without  the  con- 
sent or  against  the  will  of  its  corporate  author- 
ities. But  it  has  tteen  quite  ss  distinctly  ruled 
by  the  Supreme  Court  of  Illinois,  that  the  city 
council  and  not  the  voters  of  an  incorporated 
city  were  its  corporate  autiiorilies  within  the 
meaning  of  the  Constitution  of  1848  and  If  em- 
powered by  legislative  cnaclracnt,  could  under 
that  instrument  subscrilic  to  the  slock  of  a  rail- 
road corporation  and  Issue  bonds  in  payment 
thereof,  without  submitting  the  matter  to  popu- 
lar vote.  Such  was  the  decision  in  S.  fl.  Co. 
V.  Morrit,  where  the  court  rc-atHrmed  the  ruling 
upon  this  poinl  in  KeWii/iurg  v.  Friek,  84  111., 
431,422.  In  tlielatterrase,  a  subscription  made 
by  a  town  to  the  capital  stock  of  a  railroad  cor- 

Kralion  (without  authority  of  law,  as  was  al- 
jed>  was,  by  an  Act  passed  after  the  town 
was  incorporated  under  a  special  charter,  de- 
clared to  be  legal,  and  bonds  authorized  to  tie 
issued  therefor.     The  c-ourt  said:  "  It  is  by  no 


the  town  or  city  authorizing  them.    It  is 

Sclent  for  the  Legislature  to  bestow  the  power 
Irectly  on  the  corporation  without  any  inter- 
mediary, as  they  did  in  this  case."  In  Mari/iall 
V.  SiUtman,  «1  111.,  226,  the  ri^ht  of  the  Legis- 
lature to  grant  such  an  authority  to  the  trustees 
of  on  incorporated  town  was  conceded.  Aud 
in  William*^  v.  Rclm-U,  88  HI.,  21,  the  court, 
speaking  by  Chief  Juttia  Bcholfield,  said: 

"County  boards,  such  as  boards  of  supervis- 
ors, county  commissioners,  nnd  the  municipal 
authorities  of  incorporated  cities,  towns  and  vil- 
lages, may,  when  empowered  so  to  do  by  prop- 
er Jeglslatiou.  subscribe  to  the  capital  slock  of 
railrc-ad  corporations  without  first  submitting 
the  question  to  the  electors  of  the  municipal- 
ity. They  are  elected  as  representatives  of  the 
electors,  and  theoretically,  in  appropriate  cases, 
their  acts  are  the  acts  oi  those  they  represent. 
Hence  it  has  lieen  held,  where  a  vote  of  the 
electors  has  been  required  as  a  precedent  condi- 
tion to  the  making  of  a  subscription  for  ctcck 
in  a  railroad  company,  and  the  law  prescribing 
the  mode  of  calling  and  holding  the  election 
has  not  been  olMcrved,  inasmuch  as  the  Legis- 
lature might  have  empowered  themunlcipal  au- 
thorities to  make  the  subscription  without  first 
submitting  the  question  to  the  electors,  it  may, 
by  a  subwquent  enactment,  declare  the  non- 
compliance with  the  law  In  the  holding  of  the 
elecuon  of  no  consequence,  and  va1iaai«  the 
fi&l 
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BubBcriptioD;  ID  other  words,  validate  the  sub- 
scription without  referea«e  to  the  eleclion. 
This,  however,  ll  will  be  observed,  is  iipon  the 
theory  that  power  to  m&ke  the  subscriplion  does 
not  in  anj  degree  neccssorilj  depeod  upon  a 
vote  of  the  eleciora  of  Ilic  tniuiicipaUiy  upon 
thai  questioD,  but  solely  upon  the  will  of  the 
Leiriautture." 

The  authorities  to  which  we  have  referred 
BUHtain  the  Judgment  a^iiut  the  City.  This 
case  Is  clearly  distin^Dihable  from  those  In 
which  the  LcL^ialature  lias  attempted  to  impose 
upon  n  municipal  conwration,  without  Ihe  cou- 
seotof  iucurporHte  authorities,  aa  indebtedness 
fpr  subscription  to  the  capital  atocli  of  a  rail- 
road corporation. 

Tliecoaea  mainly  relied  on  by  counsel  for  the 
City  ore  those  in  which  certain  officers  of  lim. 
ilei!  authority  were,  in  terms  or  in  effect,  re- 
quired by  legislative  enactment  to  issue  bonds 
or  incur  indebtedness  in  the  name  of  a  munici- 
I]  pality,  williout  the  consent,  expressed  in  legal 
form,  of  those  who  wert,  in  the  constitutional 
sense,  its  corporate  authorities.  Here,  there 
can  tie  no  question  but  that  the  city  council  arc 
the  corporate  authoriiiesof  Quincy.  And  ihere 
is  no  ground  whatever  upon  which  to  rest  the 
suj^geslion  that  the  indebtedness  was  created 
without  their  consent.  In  no  just  sense  ncrc 
they  compelled  to  issue  bonds  in  cxciinnge  for 
stock  in  the  railroad  company.  If,  aa  claimed 
by  the  City,  the  AM  of  Slarcti  37,  1869,  was  in- 
operative in  so  far  as  il  assumed  to  le;^iizeHnd 
conflrtn  what  had  been  previously  done  willi- 
out the  sanction  of  law,  nevertheless  by  that 
Act  it  wag  intended  loconfcr  upon  the  city  coun- 
cil power,  in  exc<'iition  of  tiie  expressed  will  of 
the  voters,  to  issue  bonds  to  the  amount  of 
$100,000  for  Block  in  tliU  railroad  compunv 
The  vole  of  the  eleclors.  we  have  seen,  was  no 
essential  to  the  validity  of  lionds  issued,  undiT 
leeislative  sanction,  by  the  cnrpo rate  authorities 
oilhe  City,  Tlic  city  council  was  not  required 
or  direcled,  but  only  emiwwered  to  proceed  aa 
if  they  had  been  ori^natly  invcsteu  with  au- 
thority' to  make  the  suliscription.  The  Legisla' 
ture.  in  suhHtancc,  declared,  as  it  might  consti- 
tutionallv  have  done,  that  Ihe  corporate  author- 
iliea  of  the  City  had  its  consent  lo  issue  lionds 
to  lie  exchanged  for  stock  in  tbc  railroad  com- 

Eany.  If  the  corporate  authorities  could  liavc 
ecu  compelled  by  legal  proceedings  to  issue 
the  bonds,  that  is  only  another  form  of  saying 
that  the  curative  Acl  was  cotislilutionnl  and, 
consequently,  that  tbc  bonds  are  valid.  If,  how- 
ever, mey  could  not  have  been  so  compelled, 
then  Ihe  execution  and  delivery  of  tlie  tionds, 
under  the  authority  of  the  Acl  of  March  27,1860, 
was  a  voluntary  creation  of  Jndebledness  for  a 
corporate  pumuse  by  the  corporate  authorities 
of  the  City. 

What  has  been  said  disposes  of  all  the  qucs- 
tiona  certified,  Including  that  one  relating  to  the 
coupon  of  a  bond  delivered  to  the  railroul  com- 

eny  after  the  Constitution  of  1870  went  into  cf- 
;t.  In/(.i/.C5).v.  ifDrT(«[«iiprn],a]llbebondB 
thera  involved  were  executed  and  Issued  under 
an  Acl  passed  in  1871,  Tiiev  were  sustained 
upon  the  ground  that  the  vatidily  of  that  Act 
depended  upon  the  power  which  the  Ledslature 
poBBesBeduDdertheCoiiBtitutionof  18^.  That 
decision.  It  would  eeetn,  determines  the  piesenl 
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case  as  to  the  coupon  of  the  bond  delivered  in 
November.  1870. 

T'  e  judgment  it  afflrmtit. 
True  copy.    Tent: 

James  H.  HuKenney,  Clert,  Bup.  Oouit,  V.  B. 

atod-113  V.  8.,  ESS. 
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ia  u — mandam  us. 


oltor  raalUng  ttut  it  bad  oanie  to  the  knowTedse  of 
the  court  that  W..  un  ultomey  of  tbe  court.  dM.  on 
a  day  BpociBod,  eDKaRu  In  and  witb  an  unlawlul.lu- 
multuous  and  riotous  KathcrlnB.  be  advMDB  and 
oncnuraglnK  tberelo,  take  trom  the  jail  of  HtLbbor* 
oug-h  County,  anil  hiuiB  by  tbe  neck  until  be  wbb 
dead,  one  John,  olhcnrtoe  unkuown,  thereby  cbov- 
InK  HUcb  an  utter  disregard  and  oonlempt  (or  tbe 
law  wblcb,  BB  a  Bvum  atlomeT,  be  was  bound  to 
Buppurt,a8shaw8blin  to  be  totally  unfltled  lo  oo- 
cupy  Bucb  position  ;  (hereupon  cited  bim  In  (ppear 
Ht  ■  oertofi)  lime  and  show  cauBe  why  bis  name 
should  not  be  stricken  from  tbe  roU.  The  alloniey 
appeared  and  answered,  dunyiDg- the  cbsTKC  Id  nuM 
ana  cxceutlnK  III  tbe  Jurisdiction  of  tbo  court;  (i: 
bocauao  there  woBiiricbBrKeaBmlDEtblinondrTrBlb. 

E)  because  the  <iirenBe  cbarnd  wbb  a  crime  by  I  bt 
wsotnorlda  (or  wblcb  be  was  llattle  lo  be  in- 
dicted and  con  vlclod,  Tbeceurl  oicrrulrd  Ihe  ea- 
rpntliinii.  «nd  Called  a  wltneas  who  proied  Iht 
iwlng  ibHi  tbe  tianging  took  place  bef ere 

•* — ;  during  a  tcmpcrBry  rectf*  oj 

1I11I  u'uii.,  »ivn->ii-pii,  thecourt  niadeaii  order eirik- 
ingW. 'b  name  Inim  the  r>4i.  On  motion  Duidelnlbii 
court  for  a  moii'lnniHii  to  compel  Ihe  dktrlct  cnurl 
to  nivornc  lb  is  order,  and  tbe  ludge  bavlnit  anan  cred 
the  rule,  Bhowlng  the  ^pocial  circunutanccfl  ot  Ibe 

1.  'hiat,  althouirh  not  Rtrlclly  regular  to  ii 
rule  tu  sliOR  cBUi^  why  an  attorney  Bbnuld  i 


an  ^davll   making 
ich  affidavit 


r  of  a 


D  Acts  charjnid  against  tbe  attomej 
ufflcient  ground  for  BtrlkJng  bis  name 

n  ordinary  cbbcb,  where  an  at- 
liidlctablu  oHoom.  not  tn  hia 
ay,  and  does  not  admit  tbe 
tl  not  Blrlko  hia  name  fir.m  tbe 


chawp,  thecirarln'- 

mil  until  be  has  been  regularly  Indicted  ana  dod- 
victed,  yet  that  tbe  rule  is  not  an  inflexible  one  i 
that  tb<^  may  tw  iitwe  In  which  It  la  proper  (or  the 
eoiirtto  pnieccd  nitbnutsucb  previous  ennvidian; 
and  that  the  praontcasu,  tn  view  of  Its  meclal  clr- 
eumstancci^  tbe  cvasii-e  denial  of  Ibo  Charge,  the 
B  of  the  proof,  and  the  failure  to  oVer  any 
proof,  was  one  In  which  the  court  mlgbl 

'—  "-  Bummary  powera 

■"—-'-  strike  an  attorney  from 
■   rtodictlon  of  Ibe 

J,  _nd  doea  not  vio- 

ionnl  provtsion  wlilch  requires  an 


I  criminal  proceedlni 


rt  from  tbe  on- 


procFeditig  is  not  a 


Instituted  in  proper  casH.  Is  due  procraB  of  law. 

8.  That,  aa  tbo  court  ticlow  did  not  exceed  Its  pow. 

•Read  nolea  by  Mr.  JvMct  Djudlit. 


ib.Google 
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tn  Id  taUns.coftolauice  of  tlie  cue,  no  nioh  Irres- 
ulortty  occurred  Id  the  proceedings  bb  to  requlra 
tbls  court  to  lnt«riio«e  bj  tbe  wrtt  of  mandaniiu. 

]No.  3.  Orig.] 
Argued  Jan.  3,  1883.      Decided  Apr.  16,  1883. 

PETITION  for  mondttmu*. 
The  bistoij  and  facts  of  the  case  fully  sp- 
tSfifll   P^^  '"  '^^  oplnioQ  of  the  court 
'        '       -Ifr.  C.  W.  JoB«B,  for  petitioner: 

There  is  but  one  question  involved  In  this 
application,  that  is:  has  this  court  jurisdiction 
to  ffTADt  the  relief  praj-ed  for?  In  England,  the 
jurisdiction  of  the  Court  of  King's  Beach  by 
maiulamu*  to  restore  an  attorney  to  his  office, 
is  of  ancient  origin. 

In  moat  of  the  States  of  the  Union,  tbe  pow- 
ers of  courts  over  at  tornc3'5  and  their  (in  tut  as  of- 
ficers of  the  court  ore  regulated  by  slalule.  And 
when  anattomey  is  removed  from  tbe  bar  in  con- 
formitv  with  the  statute,  it  is  a  judicial  act,  per- 
formen  in  the  eiecution  of  Judicial  discretloi). 
Tliis  was  the  principle  decided  in  the' case  of 
Ee  parte  Secombe.  19  How.,  9  (80  U.  8.,  XV., 
BCj).  The  inferior  court  in  that  case  had,  be- 
yond doubt,  jurisdiction  over  the  officer  by  virt- 
ue of  the  statute,  and  this  court  refused  to  con- 
trol the  judicial  discretion  czcrcjaed  in  the  re- 
moval of  the  officer. 

But  there  is  a  class  of  cases,  and  this  appli- 
cation falls  within  it,  in  ntiicb  relict  will  be 
(rranCed  by  mandamiii  where  Ihe  court hasman- 
ffestly  eiceeded  Its  authority  and  acted  outside 
of  its  jurisdiction,  as  if  it  has  disbarred  an  at- 
torney for  a  contempt  committed  in  another  ju- 
risdiction court. 

Ex  parte  Brndley,  1  Wall.,  864  (7*  U.  S., 
XIX.,  2H);  FeopU  v.  Juttiete  oj Del.  C.  P.,l 
Johns.  Cos.,  181. 

We  shall  not  go  into  tbe  question  of  Mr. 
Wall's  guilt  or  innocence  with  respect  to  the 
charges  for  which  be  was  disbarrea.  He  was 
Qerer  indicted  or  tried  for  the  offense  according 
to  the  law  of  the  country.  The  Circuit  Court 
of  the  United  States  had  no  lurisdirtion  to  try 
biiQ,  even  for  the  purpose  of  disbarring  him. 
Bad  be  committed  murder  himself,  instead  of 
having  minrled  with  tbe  lynching  pariv,  tar 
away  from  Uie  presence  of  tbe  court,  will  any 
lawyer  say  that  such  an  act  would  have  given 
tbe  courtjurisdiction  to  disbnr  him  of  his  rights 
•s  on  attorney.  This  case,  then,  does  not  fall 
within  the  principle  laid  down  In  Eix  parte  Se- 
eaiabe,  tupra,  but  within  the  ODfl  appbed  in  Ex 
parte  Bradley,  tupra. 

If  the  circuit  court  which  disbarred  the  peti- 
tioner was  without  jurisdiction  in  the  matter, 
then  the  writ  of  mandnmvi  is  the  appropriate 
remedy. 

7  Wall.,  376  (74  D.  S.,  XIX..  218);  see,  also, 
Er  parU  Hobiatott,  19  Wall..  606  (86  U.  8,, 
XXlL.  806);i%opfev.  rur«*r.  1  Cal.,  144; State 
v.Kirke,  12  Flo..  278. 

An  attorney  may  be  struck  oS  the  roll: 

1.  For  breach  of  tbe  rules  of  court. 

2.  For  breach  of  any  of  his  official  duties. 

3.  For  all  such  crimes  and  misdemeanors  as 
affect  his  moral  character. 

But.  in  Ihe  3d  class  of  coses,  courts  cannot 
proceed  in  the  ordinary  way.  There  ought  al- 
ways to  be  a  previous  conviction  before  the 
courts  can  interfere. 

Abierman  v.  Dtainent.  3  Ualst.  (N.  J.  L.),I99. 
See  17  Otto. 


The  Circuit  and  District  Courts  of  the  United 
States  are  empowered  by  Act  of  Congress,  to 
punish  any  officer  of  said  courts  tor  ■"misbe- 
havior in  their  official  transactions."  The  Act 
limits  die  power  of  these  courts  to  three  classes 
of  cases,  specified  in  the  Act,  and  tbe  power  of 
these  courts  tn  the  punishment  of  contempts 
can  only  be  exercised  in  these  three  classes  of 

R.'f 

XXIL,  

Vhi^Jiittiee  Sharawood  delivering  the  opin- 
ion of  the  court  in  Etpnrfe  Steinman  and  hen- 
ul,  95  Pa.,  237,  says;  "Noqueationcanbemade 
ot  the  power  of  a  court  to  strike  a  member  of 
the  bar  from  the  roll,  for  official  mlsconductin 
or  out  of  court.  •  •  •  Thus,  if  he  was 
proved  to  be  a  thief,  a  forger,  a  perjurer  or 
guilty  of  other  offenses  of  tbe  crimen  fain.  But 
DO  one,  we  suppose,  will  contend  that  for  such 
an  offense  he  can  be  summarily  convicted,  and 
disbarred  by  the  court  without  a  formal  indict- 
ment, trial  and  conviction  by  a  jury  or  upon 
confession  in  open  court. 

The  counsel  for  the  petitioner  also  cited  the 
following  authorities; 

FUUTt  Ca»e,\yitin.  &Y.,\m;  Smithit.  StaU. 
1  Yerg..2a8;  MatUr  of  Moore  «i  N.  C.  4^; 
Eane  v.  Bameood,  66  N-  C,  82;  Matter  of  El- 
dridge,  82  K.  T.,  181;  Exparte  Cole,  1  McCtnry, 
407. 

Mr.  Jamet  W.  Locke,  District  Judge,  tor  re- 
spondent; 

No  court  is  bound  to  await  the  complaint  of 
a  third  party  before  investigating  any  matter 
touching  the  misconduct  ot  its  officers,  when  in- 
formation considered  sufficient  is  received,  and 
the  circumstances,  in  its  judgment  demand  its 
interposition.  "Tfie  court  alone  ia  to  judge  of 
the  grounds  upon  which  a  ride  may  issue. 

BajuMl  V.  Britham.  7  Wall,,  528  (74  U.  S.. 
XIX..  285). 

Although  English  courts  have  declined  to 
take  summary  action  against  attomeya  because 
tbe  offense  charged  has  been  on  indictable  one. 
all  such  cases  i^eem  to  have  been  stated  and  con- 
sidered as  within  the  discretion  of  tbe  court;  /» 

re ,  8  Nev,  &  P.,  889;  In  matUr  of .  5 

B.  &  Adol.,1088;  Hk parte ,2Dowl,  P,  C„ 

110;  King  v.  Sout/ierlon.  6  East,  127;  and  the 
practice  ot  delaying  proceedings  In  such  cases 
until  conviction  has  never  been  accepted  by 
American  courLs,  .^>um,  SHaUt.,  163,  being  tbe 
only  case  found  where  judgment  has  been  re- 
fused on  that  ground. 

In  re  Jlirtt.  <£  Ingeriott,  S  Pbila,,  216;  SmitA 
V,  .'^ate,  1  Yerg.,  228;  FiddT  Ciut,  1  Man.  £ 
Y.;  Delano-tCate.5%'S.  H,,  5. 

'The  end  to  be  attained  Is  not  punishment, 
but  protection. 

Aiiatin'a  Caie,  5  Rawle.,  204. 

MrJueiice  Bradler  delivered  the  opinion 

of  the  court: 

A  petition  was  filed  in  this  cose  by  J.  B.  Wall 
for  an  nitemnte  writ  of  mandamii*  to  be  di- 
rected to  James  W.  Locke,  District  Judge  of 
the  United  Stales  for  the  Southern  Distnct  of 
Florida,  to  .■^liow  cause  why  a  peremptory  writ 
should  not  Issue  to  compel  him  to  vacate  an  or- 
der made  by  him  ns  such  District  Judge,  pro- 
bibitiag  said  Wall  from  practicing  at  the  her 
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3f  said  court,  uid  to  reatore  «aid  Wall  to  the 
ri^U,  nriTik^  and  immunitiM  of  bd  attor- 
ney ana  pioctor  thereof.  The  petf ticot  set  forth 
the  proceedings  comph^ned  of  and  an  order 
nai  made  by  this  court,  requiring  the  Judge  to 


been  answered,  and  we  are  now  called  upon  to 
decide  whether  the  writ  ought  to  be  granted. 

The  proceedlnga  of  the  court  below  for  dlo- 
barring  the  petitwner  were  substantially  as  fol- 

On  the  Tth  ol  March,  1663,  durlnKaTennof 
the  said  court,  held  at  Tampa,  Hillsborough 
County,  Florida,  the  same  court  exerclsinr  both 
circuit  and  diemct  court  iurisdictioti,  J.  W. 


_r,  the  following  order: 

■•  Circuit  Court  of  theU.  8.,  80.  Dirtrictof 
Florida.    March  Term,  1883. 

Whereas,  U  has  come  to  the  knowledge  of 
this  court  that  one  J.  B.  Wall,  an  attorney  of 
this  court,  did,  on  the  sixth  day  of  this  present 
month,  engage  la  and  with  an  unlawful, tumult- 
uous and  riotous  gathering,  he  advfsiog  and 
encouraging  thereto,  take  from  the  JaJI  of  Hills* 
borough  County,  and  Laog  by  the  nt'ck  until 
he  was  dead,  one  John,  otherwise  uokoowc, 
thereby  showing  such  an  utt«r  disregard  and 
contempt  for  the  law  and  its  proTisIons,  wbtcb, 
U  a  sworn  attorney,  he  was  txiund  to  req>ect 
and  support,  as  shows  him  to  be  totally  unfitted 
to  occupy  such  podtlon: 

It  is  hereby  ordered  that  said  J.  B.  Wall  be 
cited  to  appear  and  show  cause  by  eleven 
o'clock  Wednesday,  the  eighth  instant,  why  his 
name  should  not  t>e  stricken  from  the  roll  of  at- 
torneys, and  be  be  disbarred  and  prohibited 
from  practicing  herein. 

(Signed)  James  W.  Locke,  DUtriet  Judge. 

Tampa,  Florida.  March  7,  1662." 

Wall  appeared  in  court  at  the  return  of  this 
rule,  and,  on  the  following  day,  filed  a  written 
answer,  as  follows : 

"This  respondent,  now  and  at  all  times  here- 
after saving  and  reserving  tohimiielf  all  and  all 
manner  of  benefits  of  exception  to  the  many 
erroiB,  unceitaiintles  and  imperfections  tn  tbe 
said  rule  conlaiocd.  prays  leave  to  object,  as  if 
he  had  demurred  thereto,  to  the  right,  authority 
or  Jurisdiction  of  this  court  to  issue  said  rule 
and  require  him  to  answer  it ; 

1.  Because  said  rule  docs  not  show  that  the 
matters  therein  charged  took  plsce  in  the  pres- 
ence of  the  court,  or  were  broi:ght  to  the 
knowledge  of  tbe  court  by  petition  or  complaint 
In  writing  under  oath-;  and, 

2.  Because  respondent  is  charged  In  said  rule 
with  a  high  crime  against  the  lawii  of  Florida 
not  cogniTAble  in  this  court  and  for  which,  if 
proven,  this  respondent  is  liable  to  indictment 
and  prosecution  before  the  state  court ;  but  for 
answer  to  so  much  of  said  rule  as  (his  respond- 
ent is  advised  that  it  Is  material  or  proper  for 
him  to  make  answer  to,  answering,  saitn  : 

He  denies  counseling,  advialiig,  encouraging 
or  aaaistinE  an  unlawful,  tumultuous  and  riot- 
ous gathcnne  or  mob,  in  taking  one  John  from 
the  jail  of  Hillsborough  County  and  causing  his 
ileath  by  banging,  in  contempt  and  dcflnncc  of 


him  to  be  unfitted  for  the  position  of  an  attor- 
ney and  proctor  of  this  coun,  as  he  Is  charged 
in  the  said  rule. 
Whereupon  he  prays  to  be  hence  dismissed, 

(Signed)  J.  B.  WalL" 

The  court  overruled  (he  exceptions  to  Its  ju- 
risdiction, and  caUed  to  tbe  stand  Peter  A.  Will- 
lams,  the  marshal  of  the  district,  whose  testi- 
mony, at  the  request  of  the  respondent,  was  re- 
duce! to  writing,  and  was  as  follows  ; 

' '  Pet«r  A.  Williams,  being  duly  sworn  to  tes- 
tify, says : 

1  saw  Mr.  J.  B.  Wall  and  others  come  to  Mr. 
Craft's  house  about  two  o'clock,  March  6,  and 
having  already  beard  that  a  sheriff's  potte  had 
been  summoned  to  protect  the  Jail,  I  thought, 

Kthe  orderly  manner  they  camein,  that  it  was 
lahetiS'spMMGomingforlnstructlons.  Iwas 
sitting  on  the  end  of  the  piazza,  and  did  not  go 
In  the  house,  but  aat  tliere  till  they  came  out, 
thinking  they  had  come  for  inetructiona. 
When  th^  came  out  I  heard  one  of  the  party 

7k,  '  We  have  got  all  out  of  you  we  want.' 

"  ~       I  one  of  the  party. 

ling  was  wrong  ;  they 
all  went  out  of  the  gate,  and  Mr.  Craft  after 
them,  sod  I  followed  aft^  them  rather  dowly, 
and  when  I  Kot  to  the  comer  I  saw  (he  party 
coming  out  of  the  jail  with  tbe  criminal,  the 
man  who  was  afterwards  hanged.  They  carried 
him  overlhestepa  totbeoakneeinfrontof  the 
steps  to  the  court-house.  The  crowd  gathered 
around  blm,  and  some  onethrew  the  man  down. 
I  saw  him  then  put  on  a  dray,  and  afterwords 
pulled  up  on  the  tree.  There  was  a  crowd  ol 
about  a  hundred  persons  there,  I  don't  think  1 
could  name  any  man  In  that  crowd  except  the 
sheriff,  who  was  there  protesting,  as  I  bad  come 
away  from  the  crowd  and  was  on  the  upper  pi- 
azzaofthecourt-house.  Iheardtbemannollow- 
Ing.  lie  was  put  on  a  dray  with  a  ropa  around 
his  neck.  The  dray  went  off  and  he  fell  to  the 
nound  about  ten  feet  from  a  perpendicular ; 
men  tbe  crowd  pulled  tberope^ndliewentup. 
The  crowd  had  their  backs  towards  me.  I  sup- 
pose 1  could  have  identified  some  one  If  I  hsd 
thought  to,  but  I  was  excited  and  did  not  notice 
who  they  were.    I  saw  Mr.  Wall  coming  from 


after  it  was  over.  I  did  not  see  htm  leave  Iha 
crowd,  though  he  might  have  done  It  wiUioiit 
my  seeine  it.  When  going  from  the  jail  to  the 
tree,  Mr,  Wall,  I  think,  had  hold  of  the  pris- 
oner '  be  was  beside  him. 

Idid  notseebim  afterwords  until  tbe  hanging 
was  over,  then  tbe  crowd  had  in creaaed,  per- 
haps, to  200  persona,  and  I  went  down  to  them 
to  the  plank  walk. 

Thla  was  tlonday  of  this  week,  the  6th  of  this 
month,  I  think,  in  Tampa,  Hillsboro'  County. 

I  also  saw  Mr.  Bparkt:^,  the  mayor  of'  the 
city,  protesting  at  tne  time  of  the  banging." 

To  cross  questions  he  says  : 

"  When  the  man  fell  from  the  dray,  be  fell  his 
whole  length  to  the  ground ;  the  rope  was  slack. " 

Onthcnextday,  tbe  court,  after  argument  by 
respondent's  counsel,  madcan  otderin  the  case, 
"  'Tliat  J,  B,  Wall  be  prohibited  from  practicing    (2691 
at  tbe  Imr  ot  this  court,  until  a  further  order 
herein." 

Tbe  answer  of  Jw^  Locke  to  the  rule 
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XnDl«d  by  thia  court  to  show  caum  wbv  a 
iwrndamu*  ■bouM  not  iuue,  atetes:  "Tlut, 
during  •  Beaaloa  of  the  Circuit  uul  Dittrict 
Courts  o(  the  United  Btatea  at  Tampa,  in  said 
Southern  Diatrict  of  Florida,  be,  thesaid  James 
W.  Locke,  pnaidlng,  on  the  0th  day  of  March, 
A.  D.  18^  at  tbe  adjournment  of  said  courts 
for  dinnec,  at  about  one  o'clock  of  said  day,  as 
he  waa  r**-*-;  from  the  court-ltouse,  apriaooer 
waa  beingbrooght  (o  tbe  Jail bi  the aame yard 
by  two  (dDcen ;  that,  apoa  his  return  to  the 
«oart-bouae,  after  dinner,  in  a  little  more  than 
an  hour,  the  dead  body  of  the  aame  ptiaoner 
hung  from  the  limb  of  a  treedirectlTin  front  of 
tbe  courVJiouae  door  ;  whereby  he  became  per- 
sonally informed  of  the  commission  of  a  most 
«eriou>oBeiue  against  the  laws.  Tbe  same  after- 
noon he  waa  informed  of  the  active  participation 
in  said  crime  of  one  J.  B.  Wall,  an  attorney  of 
aaid  court,  by  an  eye-witness  in  whom  tbe  most 
impilcit  coafidHUM  conU  be  placed,  but  who 
declined  to  m^ce  any  chaige  or  afBdavit  of  such 
fact,  on  account  of  a  fear  of  mid  Wall's  influ- 
«Dce  and  tbe  local  feeling  it  would  cause  against 
bim.  the  said  witness. 

Tliat  not  only  from  the  direct  stalementa  of 
«je-wiCDeases,  but  from  numeroua  other  sourc- 
«s,  reliable  information  of  like  import  was  re- 
ceived i  whereupon  aaid  J.  B,  Wall,  your  peti- 
tioner, was,  on  the  said  Tth  day  of  Hsrcb, 
during  a  aeaslon  of  the  Circuit  Court  of  the 
United  States,  in  open  court,  charged  In  writing 
by  the  respondent  herein,  as  judge,  with  bav- 
log,  with  an  nidawf  ul,  tumultuous  and  riotous 
gatbeiiog,  he  advising  and  encouraging  there- 
to, taken  from  the  Jail  of  Hillsborough  County, 
and  hanged  to  a  tree  by  tiie  neck  uutU  he  was 
dead,  a  man  to  the  court  known  only  as  John ; 
and  cited  by  rule  served  upon  him  to  show 
«au9e  by  eleven  o'clock  A.  M,  of  tbe  next  dav, 
the  8th  day  ot  said  March,  why  his  name  should 
not  be  stricken  from  the  roll  of  attorneys  and 
be  prohibited  from  practicing  in  the  U.  H,  Courts 
of  said  district. 

That,  at  said  time  of  return,  said  J.  B.  Wall 
appeared,  in  person  and  by  coimsel,  and  moved 
that  whereas  said  rule  had  charged  him  with  a 
criminal  offense,  indictable  by  the  grsnd  jury 
of  the  courts  of  tbe  StaU,  the  matter  be  con- 
tinued QOtU  after  tbe  meeting  of  such  grand 
Jury:  and  tbe  maU«t  waa  brid  under  advisement 
y  the  court  and  continued  until  next  day. 


[STO]  drew  said  motioD  for  continuance,  and  filed 

•werdemurrlngto  the  right  of  the  court  to  issue 
tbe  rule  aerveaupon  him,  because  (stating  the 
contents  of  Wall'a  anawer)  and  demanded  that 
fooot  be  bad  of  tbe  matter  charged. 

That,  thereupon,  PetorA.  Williams,  Esq.,  U. 
8.  Harsiial  for  said  district,  being  dul^  awom, 
teatilled  as  follows :  (stating  the  testimony  of 
Williams,  as  before  given). 

Whereupon  J.  B.  Wall,  being  himself  present 
and  stating  that  he  bad  no  testimony  to  offer, 
and  desiring  to  be  heard  by  counsel,  was  ao 
bcaid,  and  the  court  took  the  matter  under  con- 
■ideiMlon. 

Afterwards,  to  wit ;  on  the  10th  day  of  March 
aforesild,  the  matter  having  been  fullv  and  duly 
considered,  it  was  ordered  that  J.  B.  Wall  be 
prohibited  from  practicing  at  the  bar  of  circuit 
See  17  Otto. 


or  district  couria  of  this  district  until  further 
order  therein. 

All  of  which  matters  are  true,  and  aa  br  at 
relate  to  the  action  of  the  court  therein  shown 
sod  set  forth  In  tbe  records  of  asld  court  and 
the  papers  therein, 

Aiia,  further  answering,  he  aays  that  3.  B. 
Wall  at  no  time  dented  active  partidpation  In 
the  hangingascbarged,  nor  answered  the  spirit 
and  subelance  of  aud  diarEe. 

That  when  flie  motion  for  continuance  waa 
withdrawn  by  bim,  and  the  demand  made  that 

land 
.  'bo  bad  alone  opposed  Ibc  action  of  the 
mob.  and  the  only  parties  present  not  active 
participants,  were  absent  from  the  city,  and 
could  not  be  summoned  to  testify  without  un- 
advisable  delay;  of  all  of  which  said  J.  B.Wall 
had  knowledge. 

That  on  account  of  the  excited  atato  of  feel- 
ing exMiug  at  the  time,  the  tlmidf^  of  many, 
from  the  influential  position  of  some  of  those 
engaged  in  the  hanging,  and  the  ^mpatbj  of 
others  with  tbe  lyndiers,  it  waa  not  adviasble 
to  attempt  to  compel  any  resident  of  aaid  City 
of  Tampa  who  waa  found  to  have  personal 
knowledge  of  the  matter,  to  testify  agdnat  said 
J.  B.  Wal]. 

That  said  J.  B.  Wall  bad  every  OOTwrtunlty 
to  explain  hla  presence  and  action  in  the  matter 
aa  proven.  If  innocent,  but  made  no  attempt  to 

That  the  evidence,  although  of  hut  a  single 


aonable  doubt  that  said  J.  B.  Wall  had  been 
guilty  of  active  participation  in  a  meet  Immoral 
and  criminal  act,  and  a  leader  in  a  moat  atro- 
cious murder,  in  defiance  and  contempt  of  all 
law  and  justice,  and  had  thereby  shown  him- 
self unfitted  to  longer  retain  the  podtion  of  an 
attorney  In  any  court  over  wtaichvour  respond-  [ari] 
ent  might  have  the  honor  to  preside. 

Wherefore  and  upon  which  showing  your 
respondent  would  most  humbly  submit  to  your 
honors  that  said  order  probibltInK  said  J,  B. 
Wall  from  practicing  as  attorney  should  not  be 
revoked  nor  be  restored  to  the  rights  and  priv- 
ileges of  an  attorney  of  said  cour^ 

James  W.  Locke, 
U.  B.  Dit.  Jvdgt,  8o.  Dit.  Fta. 
Key  West,  Fla.,  iWr  2,  1882." 
It  wHl  be  perceived  that  the  rule  to  show 
luse.  which  was  served  upon  tbe  petitioner, 
intoined  a  definite  charge  of  a  -vtxf  heinous 
offense,  and  that  an  opportunity  was  given  to 
him  to  meet  it  and  to  exonerate  himaeli  if  he 
could  do  HO.    It  would,  undoubtedly,  have  been 
more  regular  to  have  required  the  charge  to  be 
made  by  alQdsvit  and  to  have  had  a  copy  tliere- 
of  served,  with  tbe  rule,  upon  the  peUtloncr. 
But  the  circumslancea  ot  the  case,  as  shown  by 
«tum  of  the  Judge,  seem  to  us  to  have 
been  sufficient  to  authorize  tbe  issuing  of  the 
rule  without  such  an  affldavit.  The  tranBaction 
In  which  the  petitioner  was  charged  with  pnr- 
tictpatln^.  was  vlrluslly  in  the  presence  of  tbe 
court.     It  took  place  in  open  day,  in  front  of 
the  court-house,  snil  during  a  temporary  recera 
of  the  actual  session  ot  the  court;  and  the  avrful 
result  of  the  lawless  demoDBlration  was  exhib- 
ited to  the  Judge  on  hia  return  to  tbe  court 
UK 
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room  Under  the  iDtenaeeicilenieiit  which  pre- 
vailed, it  is  no!  wonderful  that  no  person  could 
be  found  williD^  to  moke  a  voluDtory  charge 
against  the  petitioner  or  anjone  else  ;  and  yet, 
the  fact  that  lie  was  engag«l  as  one  of  the  per- 
petrators was  BO  notorious,  and  was  brought  to 
the  Judge's  knowledge  by  ioformalioD  .lo  reli- 
able andposiiive  that  he  Justly  felt  it  his  duly 
to  take  omcial  notice  of  it.  and  to  give  the  pe- 
titioner an  opportunitv  of  repelling  the  charge. 
This  was  done  in  such  a  manner  as  not  to  Ue- 
prive  him  of  any  substantial  right.  The  charge 
was  specific,  due  notice  of  it  was  pvtn,  a  rea- 
sonable time  was  set  for  the  heanne,  and  the 
petitioner  was  not  required  to  crinnnalc  him- 
Klf  bv  answering  under  oath.  In  the  case  of  £> 
parU'Steinman.m  Pa.,  3S0,  where  the  county 
rof  *i  *^'"'^'  "°  '**  •'^''''  """tlon  had  cited  tlie  parties 
[*•»'  before  it  for  publishing  a  gross  libel  upon  the 
court,  and  had  struck  their  numcs  from  the  roll, 
though,  on  appeal,  the  order  wns  reversed  on 
other  grounds,  as  to  the  mode  of  initialing  the 
proceeding.  Chief  JutCiee  Sharswood.  deliver- 
ine  the  opinion  of  the  court,  xnid  :  "  We  enter- 
tain no  doubt  thai  a  court  has  jurisdiclicn  with- 
out any  formal  complaint  or  petition,  upon  its 
own  motion,  to  strike  the  name  of  an  attorney 
from  the  roll  in  a  proper  case,  provided  he  has 
had  reasonable  notice,  and  been  afforded  an 
Opportunity  to  be  lieard  in  his  defense."  In 
the  case  otRandaU  v,  Brighum.  7  Wcdl. ,  538  [74 
""  3.,  XIX..  2g3],whicb  was  an  action  for  dam- 


and  without  authority,  not  having  before  hi: 
in  making  the  order  to  nhow  cause  anv  chHrgc 
of  misconduct,  except  only  a  letter  ni  a  thtid 
person  addreaaed  to  the  grand  Jury;  this  court, 
speaking  t>y  Mr,  JvttieeFieid,  &ald:  "But  the 
claim  of  the  plaintiff  is  not  correct.  The  in- 
formation imported  by  tlie  letter  wus  sulHcient 
to  put  in  motion  the  authority  of  Ihc  court;  and 
the  notice  to  the  plaintiff  was  sufficient  to  bring 
himbeforcittocsplain  the  transaction  tj>  which 
Ihe  letter  referred.  The  informality  of  the  no- 
lice,  or  of  the  complaint  by  letter,  did  not  loucii 
the  question  of  lurisdiction.  The  plaintiff  un- 
derstood from  them  Itie  nature  of  the  charge 
eguinat  him ;  and  it  is  not  pretended  llial  the 
invesligation  which  followed  was  not  conduct- 
ed with  entire  fairness.  He  was  afforded  am- 
ple opportunity  to  explain  the  Iransaction  and 
vindicate  I  lis  conduct. 

IjOflking  at  all  the  circumstances  of  the  pres- 
ent case,  we  are  not  prepared  to  say  that  the 
course  which  was  pursued  rendered  the  pro- 
ceedings void,  as  being  foraia  iionjvdiee.  And 
since  they  were  not  void,  though  not  strictly 
regtilar,  and  since  no  substantial  right  of  tlie 
|)eti1ioner  was  invaded,  we  do  not  think  that 
the  mere  form  of  the  proceeding  requires  us  to 
interpose  by  the  extmordinaiy  rcm«iy  of  man- 

The  next  question  to  be  considered  is,  wheth- 
er the  facts  cliarged  against  the  pelitioner  con- 
stitute a  legiiimaie  ground  for  striking  his  name 
from  ttie  roll.  Uf  this  we  think  there  can  be 
nodou1)t.  It  is  not  contended  but  that,  if  prop- 
erly proven,  the  facts  cliarged  are  good  cause 
for  removal  from  the  bar.  A  moment's  consid- 
?mtion  will  be  suflleient  to  demonstrate  this. 
(2731  Ii  is  laid  donn  in  all  the  tiooks  in  which  the 
subject  is  treated,  tlist  n  counbas  powcrloei-l 
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ereise  a  summary  Jurisdiction  over  its  attorneys 
to  compel  them  to  act  honestly  towards  their 
clients.and  to  punish  them  by  fine  and  imprison- 
ment  formUconduct  and  contempts  and. in  gross 
cases  of  misrondurt,  to  strike  their  iinmcs  from, 
the  roll.  If  regularlyconvicted  of  a  felony, an  at- 
torney will  be  struck  off  the  roll  as  of  course, 
whatever  the  fclonvmay  be,  liecaiLse  be  is  ren- 
dered infamous.  ]f*convicted  of  a  misdemeanor 
which  imports  fraud  or  dishonesty,  the  fame 
course  will  be  taken.  He  will  also  be  struck  off 
the  roll  fargrnfa  malpraclice  or  dishonesty  in  his 
l>rofe)»ion.  or  for  conduct  gravely  affrcling  hia 
professional  character.  In  Archbold's  Practice, 
ediiion  by  Ohitty,  p.  148,  It  is  said:  "The  court 
will,  in  general,  interfere  in  this  summary  way, 
lo  strike  an  attorney  off  the  roll  or  otherwiro 
punish  him,  for  gross  misconduct,  not  only  in 
cases  where  the  niinconduct  has  arisen  in  Ihe 
course  of  a  suit,  or  oilier  regular  and  ordinary 
business  of  an  altomcy,  but  where  it  hasurii-en 
in  any  other  matter  so  connected  with  his  pro- 
fessional characlcr  an  to  afford  a  fair  prcsump- 
lion  that  he  was  cmph>)-ed  in  or  intrusted  wiib 
it  in  consequence  oi  that  character."  And  it 
is  laid  down  bv  Tidd  that  "Where  an  uttomey 
has  been  fraudulently  admitted,  or  convicted 
(afier  admission}  of  felony,  or  other  offeoFe 
which  renders  him  unfit  to  l^e  continued  an  at- 
tomej',  or  has  knowingly  suffered  his  name  to 
be  made  use  of  by  an  unqualified  person,  or 
acted  as  agent  for  such  person,  or  has  eicned  a. 
fictitious  name  lo  a  demurrer,  as  and  tt-i  Xhv 
si^ature  of  a  barristeT.  or  otherwise  grwsly 
misbehaved  himself,  the  court  will  order  liim  i» 
lie  struck  off  the  roll."  1  Tidd.  Pr.,  W,  ed.  ». 
Where  an  attorney  was  convicted  of  theft  und 
the  crime  was  condoned  bv  buroiugin  the  band, 
hewas.neverthcless.siruck  from  the  roll.  "I'he 
question  is."  said  Lord  Manslleld,  "  whether, 
after  tlu'  conduct  of  ihts  nun,  it  is  proper  ihat 
be  should  continue  a  member  of  a  profession 
which  should  stand  free  from  all  suspicion.  • 
•  •  It  is  not  by  way  of  punialimeni;  but  Ihe 
court  in  such  cases  exercise  their  discretion, 
whether  a  man  whom  (hey  have  formerly  ad- 
milted,  is  a  proper  person  to  be  conUnued  on 
the  roll  or  not.'' 

Now  what  Is  the  offense  vritb  which  the  pe- 
titioner stands  charged?  It  is  not  a  mere  crime  rgf  41 
against  the  law ;  it  i>  much  more  than  that.  It 
is  the  pro.strai.ion  of  nil  law  and  ?overninenl;  a 
defiance  of  the  laws;  a  resort  to  tlie  methods  cf 
vengi'auce  of  those  who  recognize  no  law,  no 
society,  no  government.  Of  all  classes  and  pro- 
fessions, the  lawyer  is  moat  sacredly  bonnd  to 
uphold  the  laws.     He  is  their  sworn  serranl; 

1  for  him,  of  all  men  in  the  world,  to  repudi- 
..._  and  override  the  laws,  to  trample  them  un- 
der foot  and  to  ignore  the  very  bands  of  socle- 
""  rgues  recreancy  lo  bis  position  and  olfice 
ieta  a  pemicioua  example  to  the  inaubordi- 
nate  and  dangerous  elements  of  the  body  iwlitic. 
It  manifests  a  want  of  fidelity  to  the  syslem  of 
Liwful  government  which  he  has  sworn  lo  up- 
hold ana  preserve.    Whatever  excuse  may  ever 

ist  for  the  execution  of  lynch  law  in  sovsge 
^.  sparsely  settled  districts,  in  order  to  oppoE» 
the  rufllan  elements  which  the  ordinarv  admin- 
istration of  law  is  powerless  to  control,  it  ccr- 
tainlv  has  no  excuse  in  a  community  where  the 
laws  are  duly  and  reiularlv  administered. 

Bui,  besides  the  character  of  the  act  itself,  as 


i  by  Google 


£z  Pabtb  Wall 


2(»  HIS 


denoting  a  gross  want  of  fealt;  to  the  law  and 

repudiatioD  of  legal  govemmeDt,  the  particular 
cirrumstancea  of  place  and  lime  invest  it  with 
additional  aggravations.    The  UdIUkI  Stales 

Court  was  in  seasion;  "-' " 

trated  at  its  door;  the 
tree,  with  audacious  effrontery,  in  the  virtuoJ 
seof  thecourt!  Nureapect for thedij 


□  passing  in  and  out  of  tlic  place  of  jus- 
tice, viae  lamilea  b^  the  sight  of  the  dangling 
corpse.     What  sentiments  ought  such  a  specta- 


own  court  was  a  leader  in  the  perpetration  of 
such  an  outrage? 

We  have  do  hesitation  as  to  the  chatacier 
the  act  being  suAicient  to  authorize  tlic  actii 
of  the  court. 

A  question  of  greater  difflcully  is  raised  as  to 
the  legality  of  proceeding  in  a  summary  way  ~~ 
a  charge  of  this  nature.  It  is  strenuously  c( 
tended  that  when  a  crime  is  charged  agninBl 
stiomey  for  which  he  may  be  indicied,  and  the 
truth  of  the  charge  is  denied  or  not  admitted  br 
[S?B1  him,  it  cannot  lie  made  the  ground  of  an  appli 
cation  to  strike  his  name  from  the  roll  unid  he 


when  the  act  cbargied  was  not  committed  in  hia 

profeaaiDnal  character. 

As,  in  urging  this  argument,  much  stre 
laid  upon  the  fact  that  the  petitioner,  by  his 
mnawer.  denied  the  charge  contained  in  the  rule 
to  show  cause,  it  is  proper  to  notice  the  manner 
in  which  this  denial  was  made.  The  charge, 
as  we  have  seen,  was  tpeciSc  and  particular: 
"That  J.  B.  Wall,  an  attorney  of  this  court, 
did,  on  the  6tli  day  of  Ibis  present  month,  en- 
gage in  and  with  on  unlawful,  tumultuous  and 
rioi<>us  gathering,  he  advising  and  encourag- 
ing thereto,  take  from  the  jail  of  llillsburougli 
County  and  hnng  by  the  neck  until  he  was  dead, 
one  John,  otiierwise  unknown,  thereby  sliow- 
fugan  utter  disregard  and  contempt  for  the  law 
■nd  its  provisions,"  etc.  The  denial  of  this 
charge  was  amcre  negative  pregnant, amounting 
only  to  a  denial  of  the  attending  circumetancea 
and  legal  conse^juences  ascribed  to  the  act.  The 
respondent  denied  "counseling,  advising,  en- 
couraging or  assisting  an  unlawful,  tumultuous 
aud  riotous  pith ering  or  mob  in  taking  one  John 
from  the  jail  of  Hillsborough  County  and  caus- 
ing his  death  by  banging,  m  conlumpt  and  de- 
fiance of  the  law."  He  was  not  required  to  an- 
swer under  oath;  and  did  not  do  so.  Yet,  free 
from  this  restriction,  he  did  not  come  out  fully 
and  fairly  and  deny  that  he  was  engaged  in  Itie 
transaction  at  all;  but  only  that  he  did  not  en- 
gage in  it  with  theatlendant  circumstances  and 
K^  consequenceeseloutin tbecbargc.  Even 
tbe  name  oi  the  victim  is  made  a  material  part 
of  the  traverse. 

Upon  such  aspecial  plea  aa  this,  we  think  tbe 
court  was  Justified  in  rcganling  the  denial  ns  un- 
satisfactory. Itwasreally  equivalen;;  to  anad- 
missionof  tbe  substantial  matter  of  the  charge. 

Nevertheless,  the  marshal  of  the  court  was 
called  as  a  witness  and  clearly  proved  the  truth 
of  tbe  charge,  and  no  evidence  was  offered  in 
rebuttal.  The  case,  as  it  stood  before  the  court, 
mu  as  clear  of  all  doubt  as  if  the  petitioner  had 
See  IT  Otto. 


expressly  admitted  his  participation  in  the  tran» 
action. 

It  is  necessary,  however,  that  we  should  ex- 
amine the  authorities  on  the  question  raised  by 
the  petitioner,  as  to  the  power  of  tbe  court  to   [276] 
proceed  against  him  without  a  previous  convic- 
tion upon  an  indictment. 

It  has  undoubtedly  been  held  in  some  of  the 
cases  that  where  tbe  offease  is  indictable,  and 
tbe  facts  are  not  aiimitted.  aregular  conviction 
miut  be  had  before  the  court  will  exercise  its 
suramaiy  jurisdiction  to  strike  the  name  of  the 
party  on  tbe  roll.  At  Hrst  view  this  was  sup- 
posed to  be  tbe  purport  of /^n-ff  Denman's  judg- 
ment in  tlic  Atuinymovt  case  reported  in  S  B.  it 
Ad,,  was.  Thntwaaaca'cofprofesaionalmis- 
condu(!t  in  pecuniary  transactions.  Lcml  Den- 
man  is  reported  as  raying:  "The  facts  <:taied 
amounted  to  an  indictable  offence.  Is  it  not 
norc  satisfactory  that  the  case  should  go  to  a 
rial?  I  have  known  applications  of  tliis  kind, 
after  convieiioo,  upon  charges  involving  pro- 
fe.s.'^ioDa]  misconduct;  but  we  hhould  be  cautious 
of  putting  parties  in  a  sitiialion  where,  by  an- 
swering, they  might  furnish  a  case  against 
theroHelves,  on  an  indictment  to  be  afterwards 
preferred.  On  an  application  colling  upon  on 
attorney  to  answer  {he  matters  of  an  aflidavil, 
it  is  not  usual  to  gmnt  the  rule  if  an  indicL'.- 
ble  offense  is  charged,"  And  the  Solicitor-Gen- 
"""'  Sir  John  Campbell, who  made  the  applicn- 
in  that  case,  being  requested  to  look  at  tiie 
authorities,  afterwards  slated  that  lie  could  find 
no  precedent  for  it.  In  that  case,  however,  tie 
rule  applied  for  was  one  requiring  tbe  attorney 
to  answer  charges  on  oath.  On  a  similar  appli- 
cation in  a  subsequent  case  charging  perjury 
and  fraud.  Anon.,  3  Nev,  &  P.,  889,  Zorr( Den- 
nan  said:  "Woidd  not  an  indictment  for  per- 
Cry  lie  upon  these  (acta?  We  are  not  in  tlie 
bit  of  interfering  in  such  acase,  unless  there 
is  something  amounting  to  an  admission  on  the 
part  of  the  attorney,  which  would  render  the 
intervention  of  a  jury  unnecessary." 
In  another  Awmi/moui  case  In  the  Excheq- 
ir,  aDowl,  Pr,,  110,  where  an  attorney  had 
%n  sued  In  an  action  at  law  for  an  ageravated 
libel,  aud  a  verdict  had  been  renders  against 
him  with  only  one  shilling  damages;  on  an  ap- 
plication being  then  made  to  strike  bfm  off  tlie 
roll.  Lord  Lyndhurat  said;  "Have  you  any  in- 
stance of  sucli  an  application  on  a  verdict  for 
the  same  criminal  act,  but  for  which  no  crimi- 
nnl  proeeedings  have  been  taken?"  and  inti- 
mated that  If  there  was  any  such  case,  the  rule 
would  be  granted,  but  added:  "Here  there  was 
conflicting  evidence  at  the  trial,  and  it  is  doubt  [2TT] 
ful  whether  the  publication  was  brought  home 
'~  the  defendant;  and  the  lury  seem  to  have  so 
insidered  it;"  and  the  rule  was  refused. 
But  this  matter  was  carefully  reviewed  by 
tbe  Court  of  Sxchequer  in  tbe  subsequent  case 
ot  8Up!:cnt  V.  mU.  JO  Mees.  &W.,  28,  wherea 
motion  was  made  againstan  attorney  who  had 
conspired  with  others  to  induce  a  witness  for 
the  opposite  party  to  absent  himself  from  n  tri- 
al, givtnf  him  money,  etc.  It  was  objected  that 
the  apnbeatlon  to  strike  from  the  roll  could 
not  be  henrd  on  these  cliorffea  without  a  convic- 
tion, inasmuch as'a  conspiracy  in  nn  indictable 
offense.  Lord  Ablngcr  took  a  distinction  be- 
tween a  rule  to  show  cause  why  an  attomev 
should  not  be  struck  off  the  roll,  and  a  rah 
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callins  cat  him  to  answer  the  matiera  of  ao  al9- 
davit  with  a  view  to  sirike  him  olT  the  roll. 
The  latter  course  lie  conceded  would  be  im- 
proper, if  Uie  offense  was  ijidiclable,  Ikcuubg  it 
would  compel  the  a'-toro^  to  criminate  him- 
self; but  not  aojhe  fonner,  for  he  might  clear 
himself  without  aDBwering  uoder  oath;  and 
that  this  was  all  that  Lord  Denman  meant  in 
the  case  before  him.  Zonj  Abinger  said  that  aa 
loDK  aa  he  bad  known  Westminster  Hal),  he 
had  aever  heard  of  such  a  rule  as  that  on  atior- 
ncy  might  not  be  struck  off  the  roll  for  misooD- 
duct  in  a  cause  merely  tx.'cauBe  the  offense  Im- 

Eutcd  to  him  was  of  such  a  nature  that  he  might 
ave  been  indicted  for  it;  but  he  said  that  in 
the  case  of  appticatioQB  calling  upon  an  attor- 
ney to  answer  the  matters  of  ao  ^davit,  he 
hod  known  Lord  Kenjon  and  Lord  EUenbor- 
ough  frequently  say,  you  cannot  have  a  rule  for 
this  purpose,  because  the  misconduct  you  Im- 
pute to  the  man  is  indiclable;  but  you  may 
have  one  to  strike  him  off  the  roll.  After  no- 
ticing and  explaining  the  language  attributed  (o 
XcnT  Denman,  as  before  slated,  ix>r(I  Abinger 
adds:  "If,  indeed,  a  case  should  occur  where 
an  attomer  has  been  guilty  of  some  profession- 
al misconduct  for  which  the  court  by  lis  summa- 
ry Jurisdiction  mightcompel  him  (o  do  luatice, 
ana  at  the  same  time  has  been  guilty  of  some- 
thing indictable  In  itself,  but  not  uwng  out  of 
the  cause,  the  court  will  not  inquire  into  that 
with  a  view  of  striking  him  from  the  roll,  but 
would  leave  the  party  aggrieved  to  his  remedy 
by  a  criminal  prosecution." 
This  expression,  about  leaving  the  party  ag- 
[2T8]  (Ticved  to  his  remedy  by  a  criminal  proaecu- 
uon.  is  frequently  found  in  the  English  cases, 
■ad  has  reference  to  the  practice  in  that  couutty 
of  regarding  the  party  injured  by  the  perpetra- 
tion of  a  cnme  as  the  proper  peiaon  to  prosecute 
the  offender;  and  one,  indeed,  upon  whom  a 
duty,  in  some  sort,  rested  to  institute  such 
prt'secutlon.  The  court  would,  therefore,  hes- 
itate to  take  any  summary  action  against  the  of- 
fender which  might  remove  the  inducements 
the  Injured  party  would  otherwise  have  for 

firoceeaing  ciimmally  against  him,  and  thus 
nterfere  with  the  course  of  justice.  In  this 
country,  the  prosecution  of  criminal  offensesis 
generally  committed  to  the  charge  of  a  public 
officer,  and  sufBcient  emolument  is  attached  to 
the  duty  of  prosecution  to  secure  its  faithful 
performance.  Thesamereoson,  therefore, does 
not  exist  here,  as  in  England,  for  leaving  it  to 
the  injured  party  to  prosecute  for  the  criminal 
offense.  So  far  as  the  offender  himself  is  con- 
cerned, It  is  true,  the  reason  is  equally  strong 
Bgoinst  compeltiDg  him  to  answer  under  oalh 
charges  preferred  against  him,  and  in  favor  of 
giving  Mm  a  trial  by  jury  in  all  cases  of  doubt 
or  of  conBlctin^  evidence.  That  a  reluctance 
'a  interfere  with  the  incentive  to  prosecute 
criminallvin  these  cases  operated  strongly  upon 
the  iudiciat  mind  in  England,  is  manifest  from 
theiact.thatafteraprosccutjonbad  been  made, 
and  [he  duly  of  the  Injured  party  had  l>een  per- 
formed, the  courts  never  hesitated  to  sirike  the 
accused  from  the  roll,  if  found  guillyby  a  jury, 
even  though  judgment  against  him  had  been 
arrested,  or  reverseil,  or  [he  offense  had  been 
pardoned  or  condoned:*  thus  showing,  that  It 
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is  not  a  technical  conviction  which  la 
but  a  fair  effort  on  the  part  of  the  prou 
bringthe  offenderto  justice;  coupled  also  with 
the  tact,  tliat  a  jury  is  the  most  suitable  tribu- 
nal for  passing  upon  a  question  of  fact  depend- 
ing upon  connicthig  evidence. 

Some  expressions  in  the  cases  cited.  Includ- 
ing the  remarks  made  b^  Lord  Abinger  tn 
Stephent  v.  Ettl,  seem  to  imply  that  the  sum- 
meiy  jurisdiction  will  not  be  eierclsed  where 
the  charges  made  against  an  attorney  affect  only 
his  general  characteras  such. and  do  not  amount 
to  malpractice  in  a  particular  cause.  But  sub- 
sequent decisions  are  to  the  effect  that  itisprop- 
erly  extended  to  caches  affecting  his  general  char-  rSTal 
acler  also.  Thus,  in  Re  Blake,  3  El.  &  El.,  M,  ^  ' 
an  attorney  wat,  struck  from  the  roll  for  having 
Improperly  collected  the  money  due  on  a  mort- 
gage whicu  he  bad  pledged  as  collateral  securi- 
ty for  a  loan,  and  which  he  borrowed  from  the 
p'ledgee  on  some  false  pretense.  On  a  rule  to 
show  causeand  reference  to  the  master,  the  facts 
were  found  to  be  truly  charged;  and  althmigh 
he  was  not  acting  as  attorney  In  the  matter.tne 
court  suspended  his  certificate  for  twoyeare.on 
the  general  eround,  as  staled  by  Lord  Ch.  Jvtt. 
Cockbum,  tnat  where  an  attorney  is  shown  ta 
have  been  guilty  of  gross  fraud,  although  not 
such  as  to  render  him  liable  to  an  indictment, 
nor  committed  by  him  while  the  relation  of  at- 
tomer and  client  was  subsisting  between  him 
and  tneperaoD  defrauded,  or  in  his  character  as 
an  atlomty,  the  court  will  not  allow  suitors  ta 
be  exposed  to  gross  fraud  and  dishonesty  at  the 
hands  of  one  of  Its  otHcers.  And  In  a  subae- 
quent  case.  In  He  Hill,  L.  R.,  3  Q.  B.,  SU, 
where  an  attorney  acting,  not  as  such,  but  as 
clerk  to  a  lirm  of  attorneys,  appropriated  to  his 
own  use  monej  which  came  to  nisliands  on  the 
sale  of  an  estate;  on  a  motion  to  strikehi^  name 
from  the  roll,  it  wasobjected  that,  as  his  offense 
was  indictable,  a  conviction  was  necessan-  be> 
fore  this  proceeding  could  be  had.  Lord  I'I'iff 
Jujh'Ci  Cockbum  snid:  "No  cose  has,  so  tar  as  I 
am  aware,  come  before  the  court  under  the  pre- 
cise circumstances  under  which  this  case  pre- 
sents itself,  namely:  of  an  act  of  delinquency 
committed  by  an  attorney's  clerk,  who  at  the 
same  time  is  an  attorney,  though  at  that  time 
not  acting  as  such  ;  but  still  I  think,  on  every 
principle  of  Justice,  we  ought  not  the  less  to  eo- 
tertain  the  application.  •  •  •  If  the  delin- 
quent had  been  proceeded  against  criminally 
upon  the  facta  admitted  by  hiin,  it  is  plain  that 
he  would  have  been  convicted  of  embezzlement, 
and  upon  that  conviction  being  brought  before 
us,  we  should  havebeenboundtoact,  Ifthere 
bad  been  a  conllict  of  evidence  upon  the  afflda- 
vils,  that  might  be  avery  sufBcient  reason  why 
the  court  should  not  interfere  until  the  convic- 
tion had  taken  place;  but  here  we  have  the  per- 
son against  whom  the  application  is  made  ad- 
mitting the  facts."  Mr.  Jv*tUt  Blackburn,  in 
the  same  case,  said:  "I  think  when  we  an 
called  upon,  in  the  exercise  of  our  eouitable  Ju- 
risdiction, toorderanattomeytoperformacon-  raani 
tract  to  pay  money,  or  16  fulJJll  an  undertaking,  ^*^ 
that  we  have  Jurisdiction  only  if  the  undenui- 
ing  or  the  contract  Is  made  in  hU  cbaiacter  of 
attorney,  or  so  connected  with  his  cbaracier  of 
attorney  as  to  bring  it  within  the  power  of  the 
court  to  require  that  their  otBcer  Bhall  behave 
well  aa  w  otBcer.  But  where  there  Is  a  matttc 
107  V.  S. 


ib.Google 


Ex  Parte  Wau 


385-318 


which  would  subject  the  peison  in  questinn  to 
a  criminal  proceealng,  in  my  oplaioa,  a  differ- 
ent  priociple  must  be  applied.  We  are  to  see 
that  the  omcets  of  the  court  are  proper  persona 
to  be  trusted  by  tbe  court  with  legurd  to  the  In- 
terests of  auitors  and  we  are  to  look  lo  tbe  char- 
acter and  position  of  the  persons,  and  Judge  of 
tlie  acts  coromitled  bj  taem.  upon  the  same 
principle  as  If  we  were  considering  whether  or 
not  a  person  is  lit  to  become  an  attorney.  *  *  > 
J[  should  alwaja  be  considered  wbetner  the 
particular  wtohh  done  is  connected  with  tbe 
character  of  an  attorney,  llie  offense  morally 
may  not  be  greater;  but  still,if  doneln  tbechar- 
actKof  an  attorney,  it  U  more  dangerous  to 
suilors,  and  should  be  more  severely  marked. 
lagree  Uiat  where  it  is  denied  that  a  criminal 
offense  has  been  committed,  tbe  court  ought 
to  decide  on  affldaTits'a  questiou  which  ought 
to  be  tried  by  a  Jury." 

This  case  is  important,  as  showing  the  latest 
consideration  of  the  questioo  by  the  EnglUih 
courts,  and  by  the  most  eminent  judges  of  tnt 

The  rule  to  be  deduced  from  all  the  English 
authorities  seems  to  be  this ;  that  an  attorney 
will  be  struck  off  the  roll  If  convicted  of  felony 
or  if  convicted  of  a  misdemeanor  iuvolvinff  want 
of  integrity,  even  though  the  Judgmenloe  ar- 
rested or  reversed  for  error;  end  also,  without 
a  prcvioua  conviction,  if  be  is  guilty  of  gross 
misconduct  in  his  ^«R>feBaion  or  of  acts  which, 
though  not  done  m  his  professional  capacity, 
cravelr  affect  his  character  as  an  attorney;  but 
in  tbe  latter  case,  it  the  acta  charged  are  indict- 
able and  are  fairly  denied,  the  court  will 
Eroceed  against  him  until  he  has  been  convicted 
y  a  jury;  and  will  in  no  case  compel  him  to 
answer  under  oath  lo  a  charge  for  which  he  may 
be  indicted. 

This  rule  has,  in  the  main,  been  adopted  by 
the  courts  of  this  country;  though  special  pro- 
[2811  feedings  are  provided  for  bv  statute  in  someof 
the States,requiringaformal information  under 
oath  to  be  filed,  with  Regular  proceedings  und  ~ 
trial  by  Jury.  The  cases  are  quite  numerous  i 
which  attorneys,  tor  malpractice  or  other  mi) 
conduct  in  tbdr  official  cnaracier,and  for  other 
acts  which  showed  them  to  be  unflt  pcrso 
practice  as  attorneys,  have  been  struck  from  tlie 
roll  upon  a  summary  proceeding  without  any 
previous  conviction  of  a  criminal  charge.  See, 
amongst  otheis,  the  case  of  Mien,l  Wheel.  Cr. 
Cas.,S3T,  note;  case  of  JSurr,  1  Id..  603;  f^.C. 
2  Cranch.  C.  C,  879;  In  Re  Peter»on,  3  Paige, 
610;  Ex  parte  Bromn,  1  How.  (Miss.),  303;  Ee 
parte  MiUt,  1  Hlch..  892;  BtparU  SeemnU,  IB 
How.,  9  [60  U.  8..  XV.,  56S];  In  B*  Percy.  86 
H.  Y.,  651  ;  Diekem  Cote.  67  Pa.  St..  169 ;  In 
Be  Hirtt,  9  Phila.  Rep.,  216;  Bakerv.  C<mimon- 
wenlth,  10  Bush.  (Ky.),  fi92;  Penobtcot  Bar  v. 
KimbaU,  U  Me,  140;  Matter  of  Wool.  i&tAich... 
299;  PMcfo  v.  OOaerid,,  79  111.,  148  ;  Ihlnito't 
Com.  58  N.  H.,  5;  Exparte  Wall;  64Ind..461; 
Matter  of  Eldridge,  82  N.  V.,  161. 

But  where  the  acts  charged  against  an  attor- 
ney are  not  done  in  bisoScial character andare 
Inaictable  and  not  confessed,  there  has  been  a 
diversity  of  practice  on  the  subject;  in  some 
cases  it  being  laid  down  that  there  must  be  a 
Tegular  indictment  and  conviction  before  the 
court  will  proceed  to  strike  him  from  the  roll;  in 
See  17  Otto. 


others,  such  previous  conviction  being  deemed 
unnecessaiy. 

The  former  view  Is  taken,  or  seems  to  be  as- 

mied,  in  the  cases  we  wilt  now  cite. 

In  an  Anonjfmtnu  case,  reported  in  3  Halst 
(N.  J.),  162  (1834),  wbere  the  charge  was  lar- 
ceny, tbe  court  refused  the  rule  lo  strike  oS  the 
roll.because  the  offense  was  indictable,  and  there 
bad  been  no  conviction. 

Id  Stale  v.  Foreman,  SHo.,  413,  the  court  re- 
fused to  disbar  an  attorney  (or  passing  counter- 
feit mon^,  knowing  It  to  be  counterfeit,  and 
escaping  from  prison  before  being  convicted 
therefor;  tbe  ground  of  refusal  being  that  it  was 
not  a  case  within  the  Missouri  Statute,  which  re- 
quired a  conviction.  Of  course,  bein^  governed 
by  tbe  statute,  this  case  is  not  in  point. 

In  Fiiliei't  Cat.  0  Leigh.,  619  (ISSCV  Flsber 
commented  to  a  jury  in  a  manner  which  the 
Judge  deemed  grossly  unprofessional  and  dtsre-i2S2] 
spectful  to  the  court;  andon  the  next  dav,  after 
reciting  the  circumstances,  made  an  order  sus- 
pending hf  a  license  for  twelve  months.  This  or- 
der was  reversed  by  tbe  Court  of  Appeals,  oD  tbe 
rund  that  tbe  party  proceeded  against  must 
regularlT  prosecuted  by  indictment  or  infor- 
mation, and  found  guilty  nyajury.  Butasthis 
decision  was  based  upon  a  statute  of  Virginia, 
prescribing  the  course  of  proceeding,  it  is  no  au- 
thority on  the  point  in  question. 

In  Slatev.  C/apman,  II  Ohio,  480,  an  attor- 
ney had  been  ciiarged  with  theft  and  brought 
an  action  of  Rlaoiler  therefor;  the  defendant 
pleaded  the  truth  in  justification,  and  obtained 
a  verdict  esiablishing  his  defense.  Upon  this, 
a  rule  van  wanted  acainsl  the  attorney  to  show 
cause  why  lie  should  not  be  struck  off  tjie  roU, 
He  proved  explonaloiy  circumstances,  and  the 
court  held  that  tbe  verdict  in  the  civil  action 
was  not  sufficient  to  establish  the  charge  of  lar- 
ceny, and  discharged  the  rule. 

In  Beeiiev.  mte,  22  Ark.,  149,  where  the  de- 
fendant had  made  an  unwarrantable  end  alni- 
ciouB  personal  otlack  upon  the  Circuit  Judge  for 
his  action  as  judge;  on  application  of  the  coun- 
ty bar  to  strike  his  name  from  the  roll,  the  rule 
was  granted;  but  the  Supreme  Court  of  Arkan- 
sas reversed  tlie  order  on  the  ground  that  the 
proceedings  were  irregular,  and  not  in  pursu- 
ance of  the  statute,  which  required  regular 
charges  to  be  eihibi led,  verified  by  affidavit,  and 
a  time  fixed  for  hearing;.  The  court  also  held 
that  where  the  offense  is  indictable,  there  must 
be  a  regular  conviction  before  the  party  can  be 
struck  off  the  roll;  if  not  indictable,  he  was  en- 
titled to  be  tried  by  a  jury.  Tbiscase  seems  lo 
have  been  dedded  upon  the  statutes  of  Arkan- 

In  Ex  parte  Stdnman,  95  Pa.  St. ,  229,  the  re- 
spondents published  B  libel  against  the  Judges 
of  the  Quarter  Sessions  of  Lancaster  County, 
Pennsylvania,  accusing  them  of  political  mo- 
tives ill  allowing  a  defendant  to  be  acquitted. 
On  being  cited  to  show  cause  why  they  should 
not  be  struck  off  tbe  roll,  they  took  the  fnound, 
amongst  other  things,  that  they  were  (marked 


absolute,  they  appealed  and  the  Supreme  Court 
of  Pennsylvania  reversed  the  Older.  Chi^Jvt- 
tiu  Sharewood,  in  delivering  the  opinion  of  the 
court,  said;  "Ko  question  can  be  made  of  the  f  283] 
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nower  of  a  court  to  rtrike  &  member  of  the  bar 
from  the  roll  for  otfldal  miacooduct.  o  *  " 
We  do  not  mean  to  a^  that  there  majr  not  be 
cases  of  misconduct  not  strictly  professjonal, 
which  would  clear);  show  a  person  not  Co  be  fit 
to  be  an  attorney,  nor  fit  toassociate  with  honest 
men.  Thus,  If  he  was  proved  to  be  s  thief,  a 
forger,  a  pe^urer,  or  guilty  of  other  offenses  of 
the  crimen  fain.  But  no  one,  we  auppoae,will 
contend  that  for  such  an  offense  becan  besum- 
marily  convicted  and  disbarred  by  the  court 
without  a  formal  Indictment,  trial,  and  convic- 
tion by  a  jury,  or  upon  confes^on  la  open 
court.  Reference  wns  then  made  to  a  provis- 
ion in  the  Bill  of  nights  of  the  Pennsylvania 
Constitution  of  1874,  that  "No  conviction  shall 
be  had.  in  any  proaecutlon  for  the  publication 
of  papers  relating  lo  the  olliclal  conduct  of  offi- 
cers, etc.,  where  the  fact  that  such  publication 
was  not  malicioualy  or  negli^ntly  made,  shall 
be  established  to  the  satisniction  of  the  Jury: " 
and  it  was  tkeld  that  this  provision,  at  all  events, 
entitled  the  parties  to  a  Jury  trial. 

The  cases  now  cited  do  undoubtedly  hold, 
that  where  the  offense  charged  is  indictable  and 
fa  committed  outside  of  the  attorney's  profes- 
sional  emptoymenl  or  character,  and  is  denied 
by  blm,  a  conviction  by  a  Jury  should  be  hai~ 
before  the  court  will  take  action  for  striking  hi 
name  from  the  roll. 

There  are  other  cases,  however,  in  which  tt  Is 
held  that  a  previona  conviction  Is  not  necessary. 

In  the  case  of  Sk  parie  Butt,  1  Wheel.  Cr. 
Cag.,  508,  a  a,  2  (Sancb,  C.  U.,  870.  the  Cii^ 
cult  Court  of  the  District  of  Columbia  struck 
Burr  off  the  roll  on  charges  made  by  Mr.  Key, 
of  various  Instances  of  malpractice,  and  also  of 
dishonest  conduct,  in  procuring  deeds  of  prop- 
erty from  persons  in  distress,  etc.  Burr,  on- 
Jected.  amongst  other  things,  that  he  was  enti- 
tled to  a  trial  by  Jury.  The  court  examined  wit- 
nesses, who  were  cro>«-ciamlned  by  the  defend- 
ant, and  Clii^Jvitiee  Cranch  delivered  an  elab- 
orate opinion,  concluding  by  making  the  rule 
absolute  for  disbarring  the  accused,  holding 
tbut  proceeding  by  sttaclimenl,  asfor  contempt 
and  topurify  tlicbarof  unwortbytnembers.are 
not  within  those  provisions  of  the  Constitution 
which  guaranty  a  trial  by  jury.  This  case  was 
1  brought  to  the  attention  of  tbiscourt  on  an  ap- 
plication for  a  mandamui  (o  compel  the  circuit 
court  lo  restore  Burr  to  the  bar,  ud  the  writ 
was  refused.  The  court,  by  Chief  JiatiaiVlax- 
shall,  expressed  adisinclinationiointerposeun- 
leas  Ibe  conduct  of  the  court  below  was  Irregu- 
lar or  flagrantly  Improper;  aa  where  il  had  ei- 
ceedediui power  or  decided  erroneoiiBly  on  tlie 
testimony;  and  upon  thctestimonv,  it  would  be 
unwilling  lo  interpose  where  any  doubt  existed. 

Fieldt  V.  Tmn.,  Mart.  ;fc  T.  (Tcnn.),  168, was 
the  case  of  a  constable  (but  placc^l  upon  llie  same 
ground  as  that  of  attorneys),  andthc  charge  was, 
eMortlon.  The  Supreme  Court  of  Tennessee, 
by  Catron,  Jvatirc,  held  that  n  previous  convic- 
tion was  not  ncccHSftrytoenablc  the  court  below 
to  suspend  from  office;  tlrnt  the  eonntltutionsi 
privilege  of  trial  by  jury  forcrime,  does  not  api- 
ply  to  prevent  couris  from  punishing  its  officers 
for  contempt,  and  to  regulate  iliem  or  remove 
them  in  particular  cases;  tbut  removal  from  of- 
Hoe  for  an  indictable  offense,  is  no  bar  to  an  in- 
dictment; that  it  is  a  proceeding  in  its  nature 
civil,  and  collateral  toany  criminal  prosecution 
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that  he  was  guilty  of  corrupt  practice. 

In  the  subsequent  case  of  Smitii  v.  SUtU.  1 
Ycrg.,  326,  the  charge  was  tliat  the  attorney 
had  accepted  a  challenge  in  Tenaessee  to  fight 
a  duel,  and  had  fought  with  and  killed  his  an- 
tagonist in  Kentucky,  where  an  indictuent  bad 
been  found  against  nim.  He  demurred  to  the 
charge,  and  Judgment  was  given  against  him 
on  the  demurrer,  that  liis  name  be  struck  from 
the  roll.  The  Supreme  Couri  of  Tennessee  held 
the  charge  to  be  sufficient;  but  that,  insletd  of 
receiving  a  demurrer,  the  cirouit  court  tiiould 
have  proceeded  to  take  the  proofs  to  eEcerlofn 
the  trath  of  the  charge.  The  court,  by  JviUet 
Catron,  said:  "The  principle  is  almost  cnlvers- 
al  in  all  governments,  that  the  power  which 
confers  an  office  has  al^o  the  right  to  lemovt 
the  officer  for  good  cause;  the  county  court, 
conslobles,  etc.;  the  Senstc,  cfflceis  elecltd  bj 
the  Legislature  and  people;  in  all  these  cceet 
the  tribunal  removing  Is  of  necessity  the  Judg( 
of  the  law  and  fact,  to  asccrinin  which  ever} 
species  of  evidence  can  be  heard,  legsl  In  ill  I 
character,  according  to  common  law  rules  anc 
consistent  with  our  Constttution  nnd  laws. 
This  court,  the  circuit  court  or  the  count} 
court,  on  a  motion  to  strike  an  attorney  froir 
the  rolls,  has  the  same  right  growing  out  of  s 
similar  necessity,  lo  examine  evidence  of  1h« 
facts,  that  the  Senate  of  the  Stale  has  when  try- 
ing on  Impeachment.  ^  •  •  The  siloirej 
may  answer  the  charges  in  writing  If  he  chocses, 
when  evidence  will  be  beard  to  support  or  tc 
resist  them;  or,  if  be  does  not  answer,  still  iht 
charges  must  be  proved,  or  confessed  by  the 
defendant,  before  he  can  be  stricken  out  of  the 
roll."  The  cause  was  thereupon  remanded  to 
the  circuit  court,  to  hear  the  proofs;  and  it  waa 
declared  that  If  the  tacts  were  proved  as 
charged,  it  would  be  amply  sufficient  to  author- 
ize  that  court  to  strike  the  defendant  from  Ihe 
roll,  even  though  there  had  been  no  law  In 
Tennessee  for  the  suppression  of  dueling. 

Here,  it  will  be  observed  ,  there  was  no  con- 
viction; nothing  but  an  indiclment  found  in 
another  Stale;  and  yet  the  Supreme  Court  of 
Tennessee  held  that  the  court  Lelow  might  Ilw- 
fully  proceed  with  the  case. 

In  Ptrry  v.  T<nea,  S  Qreene  (la.),  5C0.  there 
were  charges  of  misconduct  as  an  aticmey.  cdu 
of  perjury.  Tlie  charge  was  dismiiiEedforwfitt 
of  certainty;  hut  as  to  the  charge  of  fahe 
swearing,  which  it  was  contended  cnuM  not  te 
set  up  without  a  previous  conviction,  the  (curt 
said  ihat  a  conviction  was  not  necessary. 

In  }ii  Be  Pens.  80  N.  T.,  6B1,  an  attcircy 
was  struck  off  toe  roll  on  the  ground  that  bw 
general  reputation  was  bad,  that  he  had  teen 
several  times  indicted  for  perjury,  one  or  two 
of  the  Indictments  being  stul  pending,  and  that 
he  was  a  common  mover  and  maintainer  of 
suits  on  slight  and  frivolous  preteita.  The  or- 
der was  afflrmed  on  appeal.  8on:£  of  the  of- 
fenses charged  in  thi»  case  were  of  an  indicta- 
ble character,  and  one  point  raised  on  the  ap- 
peal was,  that  the  court  has  no  right  to  call 
upon  an  attorney  to  answer  such  cSargca,  be- 
cause it  compels  him  to  give  evidence  against 
himself.  But  lo  this  the  court  answered  that 
he  is  not  compelled  to  be  sworn,  but  may 
103  V,  S. 


ibvGoogfi 


Ee  Pakte  Wau. 


263-316 


Introduce  evideDce  leading  to  show  his  iono- 

In  In  Re  Kimball.  64  Me.,  140,  an  atlomef 
(S861<ras  accased  of  miacooduct.  both  in  his  profes- 
s\onti  cliaraclcr,  and  otherwise,  oblainiiig  mon- 
cv  by  fBl>«  pretcnsefi,  nnd  the  liiie.  He  had 
ol«),  many  years  Iwfore,  Iteen  convicted  of  for- 
f^iy  of  B  drpoxition  used  In  court,  but  had  been 
pnidoned.  It  was  held  that  he  was  an  unfit 
person  lobe  an  attomey.andhewas  struck  from 
thcroU.  In  this  case  indictable  offensesof  which 
the  puiy  had  not  been  regularly  convicted 
were  eniliracpd  in  the  charirea  against  him. 

Id  Delano'*  CiMe,58  N.Il.,  5,  an  attorney  l)c- 
ing  collector  of  taxes  for  the  town,  npjiropri- 
al«il  the  money  to  his  own  iLse,  inlendinc  to  rt-- 
turn  ii;  Imt  falling  to  do  «o,  lie  was  struck  fri>ni 
the  roll.  The  olTcnae  in  thi«  case  was  clearlv  of 
an  iiidictalile  cliaracter.  and  no  conviction  had 
been  olitnined  against  htm  in  a  criminal  pro- 
re  wl  in  g. 

In  nc  Miitter  of  Wool.  88  Mich..  998,  a  bill 
in  cfiuity  having  been  filed  agninst  an  allomcy 
charging  him  with  procuring  ii  dfcd  to  himself . 
by  forgery  or  substilutlon  of  a  |mpcr,  and  adc- 1 
crcc  having  been  made  against  liim,  the  court ' 
entered  an  ortler  to  show  cmtw  why  he  sliould 
nol  be  struck  from  the  roll,  nllowing  him  lo 
present  affidavits  in  exculpnlion;  but  no  sufTl- 
clent  cause  being  shown  against  the  rule,  it  was 
made  absolute,  Ilerewasan  indictable  ofFensc, 
and  no  previous  conviction;  j'cl  tlic  court  upon, 
the  eriaence  it  had  before  it,  stniek  the  parly's 
name  from  the  roll. 

In  Ez parte  WiiU»,  B4 Ind.,  461 ,  the chsrge  was 
of  forging  an  attidavit  to  obtain  a  cliange  of  ven- 
ue in  B  cause  pending  In  the  court.  Special 
proceedings  were  bau  under  the  Statute  of  In- 
diana, ana  the  parly  van  struck  off  the  roil. 
On  error  brought,  itwas  objected  that  heshould 
liavc  been  first  regularly  I'onvicied  of  tbecrimc 
by  a  prosecution  on  the  part  of  th<-  Slate.  The 
court  held  that  this  is  only  true  when  the  ob- 
ject Is  to  inflict  punishment,  but  not  when  it  is 
tt  di.tbar  tlic  party,  any  more  than  when  fo^ 
gcry  in  proved  as  a  defense  in  a  civil  suit;  that 
whilst  a  conviction  wonid  have  authorized  a 
disbnrment,  the  proceeding  to   disbar  might 

iiicccde  the  criminal  prosecution.  This  case, 
t  is  true,  was  for  malpractice  as  an  attorney 
and,  therefore,  may  not  be  strictly  in  point;  btit 
the  ground  taken  by  the  court  won  general,  and 
applicable  lo  all  cases  for  which  an  attorney 
moj'  l>e  dislmrrcd. 
[487]  I"  the  recent  ca.se  of  People  v.  Applebm,  16 
Chicago  Legal  News,  241,  where  the  charge 
against  an  attorney  was  for  disposing  of  proper- 
ty held  by  him  as  a  trustee, and  appropriating  tlie 
proceeds  to  his  nwn  use,  but  was  not  made  out 
M  the  salisfactlDn  of  the  court;  It  was  observed, 
however,  that  whilst  as  a  general  rule,  If  an  at- 
torney is  guilty  of  misconduct  in  his  private 
character,  and  not  in  his  official  chiiracter,  aa 
attorney,  relief  can  only  be  obtained  by  a  pros- 
ecution in  a  proper  court,  at  the  suit  of  the  par. 
tv  Injured,  yet  that  "  It  is  not  to  be  hold  that 
there  are  no  exceptions;  thatlherearenoini'ies 
in  which  an  attorney's  misconduct  in  his  pri- 
Tatc  capacity  merely, may  lie  of  so  gross  a  char- 
acter that  the  court  will  exercise  the  power  of 
disbarment.  There  is  too  much  of  authority  to 
the  contrary  to  say  that." 

From  this  review  of  the  authorities  in  this 
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country,  It  Is  apparent,  that  whibt  it  may  be 
the  general  rule,  that  a  previous  conviction 
shotud  be  had  before  striking  an  attorney  off 
tho  roll  tar  an  indictable  offense,  commillc<l  by 
him  when  not  Bcting  in  his  character  of  an  at- 
torney, yet,  that  the  rule  is  not  nn  inflexible 
one.  Cases  may  occur  in  which  such  a  require- 
ment would  result  in  allowing  persona  to  prac- 
tice as  attorneys,  who  ought,  on  every  ground 
of  nmpriely  and  respect  for  the  ndministralloa 
of  the  law,  to  be  encludcd  from  such  practice. 
A  criminal  prosecution  may  fail,  by  thealisence 
of  a  witness  or  by  reason  of  a  fiaw  in  the  in- 
dictment, or  some  irregularity  In  the  procecd- 
ings;  and.  In  such  cases,  even'  Id  Engtand,  the 

groceedlng  to  strike  from  tlie  roll  may  be  bad. 
ut  other  causes  may  operate  to  shield  a  groaa 
offender  from  a  conviction  of  crime,  however 
clear  and  notorious  his  guilt  may  be;  a  prevail- 
ing, popular  excitement:  powerful  jiinucnces 
brought  lo  bear  on  llie  pulillc  mind  or  on  the 
minciof  the  Jury;  and  many  otlier  causes  which 
might  be  suggested;  aud  yei,  all  the  lime, 
the  offender  may  be  so  covered  with  guilt,  per- 
haps  gliin,'iug  In  it,  that  it  would  lie  il  disgrace 
to  the  court  to  be  oliilgcl  ton-eeive  him  as  one 
of  its  otllcets,  ctothe<l  witball  the  prestigeof  its 
conllclence  and  autlmrily.  It  seems  to  us,  that 
llie  circumstances  of  the  case  and  not  any  iron 
rule  on  llie  subject,  must  dvlcrmine  whether 
and  when  it  is  properto  dispense  with  aprelim- 
inarv  conviction.  If,  ns  Lord  I'hirf  JvtHee 
Cockburn  said,  the  evidence  is  contllcting  and  (2881 
any  doubt  of  the  pariy's  guilt  exists,  no  court 
would  assume  lo  proceed  aummarily,  but  would 
leave  the  ca^  to  he  determined  by  u  jurj-.  But 
where  the  case  is  clear  and  the  denial  is  evasive, 
there  is  no  fixed  rulcof  law  to  prevent  the  court 
from  exercising  its  authority. 

The  provisions  of  the  Constitution,  which  de- 
clare that  DO  penxin  shall  lie  held  toanswer  for 
a  capital  or  otlierwise  infamous  crime,  ttnlesa 
on  a  presentment  or  indictment  of  a  grand  jury; 
and  that  the  trial  of  all  crimes,  except  in  cnses 
of  impeachment,  shall  he  hy  jur}',  have  no  re- 
lation to  the  subject  In  hand.  As  held  hy  the 
Supreme  Court  of  Tennessee  in  FiftiU  v.  .-itofa 
[(upi'dj.  and  the  same  view  isexpresscd  in  other 
cases,  the  constitutional  privilege  of  trial  by 
for  Juiy  crimes  docs  not  apply  to  prevent  the 
courts  from  punishing  its  otllcerg  for  contempt 
orfromremovingtticminpropercat^s.  ^mnv- 
al  from  office  for  an  Indictublc  offense  is  nii  bar 
to  an  indictment.  The  proceeding  is,  in  its  nat- 
ure, civil,  and  collateral  to  any  criminal  prose- 
cution by  indictment.  The  proceeding  Is  uiit  for 
the  purpose  of  punishment,  but  for  the  pnr^Hise 
of  preservingthecourtsof  justice  from  the  oflt- 
clai  ministration  of  pervins  untlt  ti>  practice  in 
them.  Undoubtedly,  the  power  is  one  that 
ought  ahvays  lo  he  exercised  with  great  caution; 
and  ought  never  lo  be  exerci.'ted  except  in  clear 
cases  of  misconduct,  which  affect  the  standing 
and  character  of  the  party  as  an  attorney.  But 
when  such  a  case  is  shown  to  exist,  the  courts 
ought  not  to  hesitate,  from  sympathy  for  the 
individual,  to  protect  themselves  from  scandal 
and  contempt  and  the  public  from  prejudice, 
hy  removing  grossly  improper  juTsons  from 
participation  In  (he  a  dm  i  mat  ration  of  the  lans. 
The  power  to  do  this  Is  a  rightful  one;  and. 
when  exercised  in  proper  cases,  is  no  violation 
aitxnj  coDstitutionat  iiruvisiun. 
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It  is  contended,  Indeed,  that  a  luinmai;  pto- 
ceediog  ualnat  an  ettotnev  to  exclude  blmmim 
the  practice  of  hii  profesatonoaaccount  of  ecu 
for  which  he  may  be  indicted  and  tried  b;  a 
Juiy,  is  a  Tiolati<m  of  the  0th  Amendment  of 
the  Constitution, which  forbids  the  depriving  of 
anj  person  of  life,  llbertj  or  property  without 
due  proceaa  of  law.  But  the  action  of  the  court, 
In  cases  within  its  jurisdiction,  la  due  process 
1289]  of  law.  It  is  a  regulnr  and  lawful  method  of 
proceeding,  practiced  from  time  immemorial. 
Conceding  that  an  atiomey's  calling  or  profes- 
ulon  Is  bis  property,  within  the  true  sense  and 
meaning  oi  the  Constitution,  it  is  certain,  that 
in  many  cases,  nt  least,  be  may  be  excluded 
from  the  pursuit  of  it  by  the  summary  action 
of  the  court  of  which  be  Is  an  attorney.  The 
extent  of  the  Jurisdiction  is  a  subject  of  fair 
Judicial  coosideratioo.  That  it  embraces  many 
cases  In  which  the  aSense  Is  Indictable,  is  ea- 
lablished  by  an  overwhelming  weight  of  au- 
tliority.  This  being  so,  the  question  whether  a 
particular  class  of  cases  of  misconduct  is  within 
Its  scope,  cannot  involve  any  constitutional 
principle. 

It  is  a  mistaken  idea  that  due  process  of  law 
requires  a  plenary  suit  and  a  trial  by  Jury,  in 
■U  cases  where  property  or  personal  rights  are 
Inrolved.The  important  right  of  personal  liber- 
ty Is  generally  determined  by  a  single  Judge,  on 
a  writ  of  babtat  atrput,  using  alttdavila  or  dep- 
ositions for  proofs,  where  facts  are  to  be  estab- 
lished. Assessments  for  damages  and  benefits 
occasioned  by  public  improvements  are  usually 
made  by  commissioners  in  a  summary  way. 
Conflicting  claims  of  creditors,  amounting  lo 
thousands  of  dollars,  are  often  settled  by  the 
courts  on  affidavits  or  depositions  alone.  And 
the  couria  of  chancer;,  hanhruptcv,  prolwtcnnd 
admiralty  administer  immense  fields  of  Juris- 
diction without  trial  by  Jury.  In  all  cases,  that 
kind  of  procedure  is  due  process  of  law,  which 
Is  suitable  and  proper  to  the  nature  of  Ihe  rase, 
and  sanctioned  by  the  estalilisbcd  customs  anil 
usages  of  the  courts,  "Perbaps  no  definition," 
saya  Judge  Cooler,  "  Is  more  often  quoted  than 
Uiat  given  by  Mr.  WebRtcr  in  the  Dartmoutli 
Colieae  Cam:  '  By  the  law  of  the  land  is  most 
clearly  intended  the  general  law;  a  law  which 
hears  before  itcondemns;  which  proceeds  upon 
Inquiry  and  renders  Judgment  only  after  trial. 
The  meaning  is  that  every  citizen  shall  bold 


iBOcIety."'    Cooley,  Const.  Li]   ., 

The  Question,  what  conatilutes  due  process  of 
law  williin  the  meanine  of  the  Constiliition.was 
much  considered  by  uils  court  in  the  case  of 
/Ajctc/son  V.  AViB  Orfcan*,  96U.  8,.97[XXIV., 
■  aoni^lB]:  and  Jfr.  Juttire  Miller,  speaking  for  the 
'^''"•court.  said:  "Ifis  not  possible  to  hold  that  a 
party  has,  without  due  process  of  law,  been  de- 
prived of  his  properiy,  when,  as  regards  the  is- 
sues affectlnglt,  he  has  by  the  laws  of  the  State, 
a  fair  trial  In  a  court  of  Justice,  according  to 
the  modes  of  proceeding  applicable  to  such  a 
case."  And,  referring  to  the  ca-se  of  Murray  v. 
Bnboken  Land  and  Imitrontmenl  Oe.,  18  How., 
272  [59  U.  S.,XV..872].lies«id:  "An  exhaust- 
ive Judicial  inquiry  into  the  meaning  of  the 
words  '  due  process  of  law,'  as  found  in  the  6th 
Amendment, resulted  In  the  unanimous  decision 
of  this  court,  that  they  do  not  necessarily  Im- 
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ply  a  regular  proceeding  In  a  court  of  Juatice, 
or  after  the  manner  of  such  courts." 

We  have  seen  that.  In  the  present  caae,  due 
notice  waa  given  to  the  petitioner,  and  a  trial 
and  hearing  was  bad  before  the  court,  in  the 
manner  In  which  proceedings  against  attorneys, 
when  the  Question  Is  wbeUter  they  should  be 
struck  off  tne  roll,  are  always  conducted. 

W«  think  l/ial  Hie  eourt  u£nt  did  not  exeted  itt 
poKert  in  lalHng  eognitanoe  oj  tht  earn  in  a  rant- 
nuiry  miy,  and  Oiat  no  sucft  tTT^Ian'ly  oe- 
earreA  in  t/it  proeeeding  a*  to  rehire  Oii*  court 
to  inlerpote  by  the  writ  of  mandamua  The  writ 
of  mandamus  it,  thereffre,  r^vted,  and  tht  mU 


ny  aa 

their  disposition  of  this  case,  and  I  will  briefly 
slate  the  grounds  of  my  dissienl. 

I  appreciate,  to  the  fullest  extent,  the  indig- 
nation of  the  District  Judge  at  the  lawless  jiro- 
ceedings  of  the  mob  in  his  district,  in  forcibly 
taking  a  prisoner  from  jail  and  putting  him  to 
death.  There  is  no  language  of  reproULtion  too 
severe  for  auch  conduct;  for,  however  great  the 
offense  of  Ihe  prisoner,  the  law  prescribed  its 
punishmentana  appointed  the  officers  by  whom 
It  was  to  be  executed.  The  usurpation  of  their 
duties,  andtbeinfiicllon  of  another  punishment, 
were  themselves  the  greatest  of  crimes,  for  which 
tlic  actors  should  be  held  amenable  to  the  vio- 
lal<^  laws  of  the  State. 

I  join,  also,  with  the  learned  Justice  of  tbia 
court  wlio  exprcKses  the  views  of  the  majority,  . 
in  his  denunciation  of  all  forma  of  lawleffl  vio- 
lence: and  I  agree  with  Iiim  that  the  enormity 
of  the  offense  is  increased, when  the  violence  is 
aided  and  encouraged  by  an  attorney,  bound  by 
his  oath  of  office  to  uphold  the  administration 
of  Justice  in  Ihe  established  tribunals  of  Ihe 
country.  Nor  can  the  offence  be  palliated  by 
the  statement  of  counsel,  that  the  fury  of  the 
mob  bad  been  eidtod  by  Ihe  attempt,  of  the 
victim  of  its  violence,  to  outrage  Ihe  person  of 
a  young  female. 

The  question  here  is.  not  what  Indignation 
may  juslly  be  expressed  for  the  alleged  offence 
of  the  victim,  or  for  that  of  his  asaailanta;  our 
what  should  be  done  with  a  person  thus  guilty 
of  participating  in  and  encouraging  the  lawless 
proceedings  of  the  mob;  but  in  what  wav  is  hia 
guilt  to  be  detcrminedt  When  does  the  law  de- 
clare him  guilty,  so  that  the  court  may  upon 
such  established  guilt  proceed  to  inflict  punish- 
ment for  the  offense  and  remove  him  from  the 
barf 

I  do  not  think  that  the  Circuit  Court  of  the 
United  Btatescould  declare  the  petitionerin  this 
caae.guilly  of  a  crime  against  the  laws  of  Flori- 
da, upon  information  communicated  to  its  Judge 
on  the  Bireels,  and  thereupon  cile  him  to  show 
cause  why  he  should  not  be  stricken  from  Ihe 
roll  of  attorneys  of  the  court  and  he  disbarred 
from  practicing  therein. 

And,  though  the  declaiatlon  of  the  court, 
upon  what  was  assumed  to  have  been  the  con- 
duct of  the  petitioner,  contained  in  the  reciUl 
of  the  order  directing  the  citation,  be  treated, 
eonlrarj-to  its  language,  merely  as  a  charge 
against  him,  and  not  as  a  Judgment  upon  nia 
10?  t.  " 
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conduct,  I  cannot  think  that  the  court  bod  ui- 
thority  to  formulate  a  charge  agaiut  him  of 
criminal  conduct  not  connected  with  his  pro- 
fessional duties,  upon  the  verbal  Btatemenla  of 
others,  made  to  its  Judge  outride  of  the  court 
and  without  the  saoctlon  of  an  oath.  And  I 
cannot  admit  that  upon  a  charge  thus  fonnu- 
bited  the  petitioner  could  be  summarily  tried. 
In  no  wdlordetedBjateinof  Juriaprudence,  by 
which  Justioe  ia  admlaistered,  can  a  person  be 
tried  for  a  criminal  offense  by  a  court,  the  judge 
of  which  ia  hinueU,  the  accuser. 

The  flnt  proceeding  dladoaed  by  the  record 
ia  the  following  order: 
[•MJ  "  Circuit  Court  of  the  U.  8.,  Southern  District 
of  Florida,  March  Term,  1882. 

Whereaa,  It  has  come  to  the  knowledge  of  this 
court  that  one  J.  B.  Wall,  an  attorney  of  this 
court,  dld.on  theSthdayof  thLsptesentmonth, 
ennae  in  and  with  an  unlawful,  tumultuous 
aiM  riotous  gatbering.beadTialuguidencourBg- 
Ingthereto,  to  take  from  tlie  jail  of  Hillsiwrougb 
Cwinty  and  bang  by  the  neck,  until  he  was 
dMd,  one  John,  otherwise  unknown,  thereby 
ahowlnc  such  an  utter  disregard  and  contempt 
for  the  law  and  ila  proTia{Dns,wbichBaa  sworn 
attorney  he  was  bound  to  respect  and  support, 
01  shows  him  to  be  totally  unfitted  to  occupy 
wich  position :  it  is  hereby  ordered  that  said  J. 
B.  Wall  be  cited  to  appear  and  show  cause,  by 
eleven  o'clock  Wednesday,  the  8th  Instant,  why 
his  name  should  not  be  stricken  from  the  roU 
of  atlomeys.andhebe  disbarred  and  prohibited 
from  pracbclngheieln. 

James  W.  Locke, 
Dittriet  Ju^ga. 

Tampa,  Florida,  Haich  T,  1888." 

How  these  matters  came  to  the  knowledge  of 
the  court  is  not  here  disclosed,  but  in  the  return 
of  the  Judge  to  the  alternative  writ  of  manda- 
mtu  from  this  court  we  an  enlightened  on  this 
point  Hestetesthatonthe6thofMarcb.  mu2, 
on  the  adjournment  of  the  court  for  dinner,  in 
pasriiw  from  the  court-house  he  saw  a  person 
brought  to  the  }ail  by  two  officers;  that  on  bis 
return  to  the  court-bouse,  a  little  over  an  hour 
afterwards,  he  saw  the  dead  body  of  the  pris- 
oner hanging  from  a  tree  in  front  of  the  court 
faoiMe  door,  whereby  be  t>ecame  personally  in- 
formed of  the  commission  of  a  most  serious  of- 
fense against  the  laws.  He  also  states  that  on 
the  same  afternoon  "  He  was  informed  of  the 
BCtlTC  participation  in  said  crime  of  one  J.  B. 
Wall,  an  attorney  of  said  court,  by  an  eye-wil- 
neaa  in  whom  the  most  implhiit  conndence  could 
beplaced,  but  who  decHued  to  make  any  charge 
or  affidavit  of  such  fact,  on  account  of  afearof 


not  only  from  the  direct  statements  of  eye-wit- 
nesses, but  from  numerous  other  sourcee,  reli- 
able information  of  Uke  import  was  received; 
wbereupOD.  said  J.  B.Widl,  the  petitioner, was, 
on  the  said  7tb  day  of  March,  during  a  s^sion 
of  the  CiKuit  Court  of  the  United  States.in  OT>en 
,  court,  charged  in  writing  b;  the  respoodent 

■•■S]  herein,  as  Judge,  with  having,  with  an  unlaw- 
ful, tumultnoQs  and  riotous  gathering,  he  ad- 
vising and  encouraging  thereto,  taken  from  tiie 
Jail  of  Hillsborough  County  and  hanged  to  a 
tree  by  the  neck,  until  he  wasdead,  a  man  to 
the  court  known  only  as  John." 

Here  we  have  Qae  woids  of  the  Judge  hlm- 
See  17  Orro. 


self,  that  he  acted  upon  the  atatementa  of  par- 
ties, whose  names  are  not  given,  nor  is  Ueir 
language.  His  own  condu^ns.  as  to  their  im- 
port, credibility  and  weight,  are  all  that  Is  fur- 
nished. Tbesiaiemenlathusmade  tohlm  were 
not  evidence  before  the  courtfor  any  purpose 
whatever;  and  would  not  justify  its  action  upon 
any  subject  over  which  It  has  Jurisdiction.  Bup' 
pose  that  he  was  called  to  the  stand  and  asked 
why  he  had  made  the  charge  against  the  petition- 
er, and  what  his  knowledge  was  on  the  subject. 
Hecouklonly  have  answered,"!  csnetate  noth- 
ing of  my  own  knowledge;  I  can  merely  re- 
peat what  others  have  aala  to  me;  they  decline 
to  make  any  charge  tbemsdvea;  tlwy  will  not 
confront  the  accused;  tiut  I  have  implicit  con- 
fldence  In  their  statements,  though  they  will 
not  verify  them  by  oath."  And  yet,  upon  these 
outside,  et  parte,  unsworn  sayings  of  otheis, 
who  will  not  face  the  accused  and  whose  words 
are  not  given,  he  directs  an  order  to  be  entered 
in  the  circuit  court  reciting:  not  that  (be  peti- 
tioner is  charged  by  others,  not  that  It  appears 
by  the  Bwom  reports  of  eye- witnesses,  but  that 
"  It  has  come  to  the  knowledge  of  the  court" 
that  the  petitioner  had  engaged  in  "an  unlaw- 
ful, tumultuous  and  riotous  gathering,  he  ad- 
vising and  encouraging"  the  -same,  to  lake  a 
person  from  the  county  Jail  and  hang  him  by 
the  neck  until  be  was  dead,  thus  showing  an 
utter  disregard  and  contempt  for  the  law  and 
Its  provisions  and  himself  to  be  totally  unfitted 
to  occupy  the  position  of  an  attorney  of  ihe 


either  in  form  or  language,  but  a  declaration  of 
his  guilt  in  advance  of  anauinK,  founded  upon 
what  is  termed  "knowledge  of  the  court."  For 
this  declared  guilt  he  is  summoned  to  show 
cause  why  be  ^ouldnotbedisbarred.  Accord- 
ing to  the  return  of  the  Judge,  the  recital  in  the 
order  is  not  correct.  No  such  matter  as  Is  there 
stated  ever  came,  in  any  legal  way,  to  the  knowl- 
edge of  the  court.  Information  which  he  gath- 
ered In  conversation  with  Otber^  rumws  on  Ihe  [0941 
streets,  stalemenls  communicated  outdde  of  Ihe 
courtroom,  secret  whisperings  of  men  whodare 
not  or  will  not  speak  openly  and  verify  Iheir 
statements,  do  not  constitute  such  "knowledge 
of  the  court "  as  to  make  It  the  basis  of  Judicial 
proceedings  aflectlng  anyone's  rights.  Were 
not  tbis  tfae  case,  no  man^  rights  would  be  safe 
against  the  wanton  accusation  of  parties  00  (be 
streets,  whose  stories  might  reach  the  ear  of  (be 
Judge, 

The  petitioner  appeared  upon  the  dtatlon  and 
objected  to  the  authority  and  Jurisdiction  of 
llie  court  to  issue  the  rule  and  nqolre  him 
to  answer  it,  firtt,  because  the  rule  did  not  show 
that  the  matters  there  charged  took  place  In  the 
presence  ot  the  court,  or  were  brought  to  its 
knowledge  by  petition  or  complaint  in  writing.  - 
under  oath;  and  Kcontf,  because  he  was  charged 
in  the  rule  with  a  higli  crime  against  the  laws 
of  Florida,  not  coznuaUe  by  tlie  court,  and  for 
which,  if  proven, lie  was  liable  to  indfctment 
and  prosecution  before  the  state  court. 

The  petitioner  also  denied  counseling,  advla- 
lug,  encouraging  or  asdsting  an  unlawful,  to- 
multuouB  and  riotous  gatliering,  or  mob.  In 
taking  the  person  named  from  tbo  Jail  of  the 
county  and  causing  his  death  by  banging,  or 
that  tic  bad  been  guilty  of  any  uuproieasioiud 


S«-318 


Supreme  Coubt  of  the  Uki 


Oct.  Term, 


OT  imiDOTal  ooadtict  which  sbowed  him  to  be 
unfit  for  the  position  of  nn  aiiomej-  o(  the  court. 

The  court  overruled  tlie  objiKitionx  uid  called 
a  witness  to  prove  tbe  participation  of  the  pris- 
oner in  the  crime  alle}{ecl.  The  testimony  ot 
this  witness,  which  was  reduced  to  writing,  is 
coutuincd  in  llie  record.  It  is  to  the  effect  that 
bu  saw  the  petitioner  and  otlient  go  to  the  sher- 
iff's liouse  on  the  fith  of  Uarcb,  and,  havins 
heard  That  a  sheriff's  potie  lind  been  summoned 
to  protect  the  Jail,  he  tliought,  by  their  orderly 
mutmiT,  that  laey  were  the  pouc  going  for  in- 
structions; that  when  they  csrae  nut  he  heard 
one  of  thcpiirty  remark  "we  have  got  all  of  you 
we  want";  that  he  then  thought  something  was 
wrong,  and  followed  them,  andsaw  them  com- 
ing out  of  the  jail  with  the  prisoner;  that  the 
petitioner  whs  with  the  prisoner,  waltied  beside 
him  and,  witness  tltinkt,  had  hold  of  him  until 
they  crossed  the  fence;  that  after  that  he  did 
not  see  ilie  petitioner  any  more  until  Ihe  matter 
[2BS]  ^"'^  *"  '*v('''''  T^e  v.'itness  further  testified  that 
hecouldnolnameanyraania  the  crowd,  which 
numbered  over  a  hu'ndred,  except  tlie  siieriff; 
that  he  was  excited  and  did  not  notice  who  they 
were.  He  did  not  ace  tlie  petitioner  leave  the 
crowd,  though  he  migiit  tiave  dune  so  without 
the  witness  H.-eiug  tiim.  L'jion  this  uncertain, 
in»iu(ficient  and  inconcluaiv'e  testimony,  which 
dues  not  show  a  paitici]mti(in  of  the  petitioner 
in  "ftdvising  ond  enrourogimr"  the  lawless  pro- 
ceedings and  Is  consistent  »ith  liiR  op|>osition 
to  tbetn,  tlw  Judge  was  entirely  satl^t.'d.  His 
]an(!:uagc  on  Ihe  t^ul)]e(^l  is: 

"  That  the  evidence,  although  of  but  a  single 
witne«i,  forgrounds  already  stated,  was  to  your 
re9|K)udcnt  positively  conclusive  iM'Vond  a  rca- 
oonablc  doubt  thi.t  said  J.  B.  Wall  had  been 
^ilty  of  active  participation  in  a  moKt  immoral 
and  criminal  act,  and  a  leader  in  n  most  alro- 
ciiius  murder,  in  deliaiice  and  contempt  of  all 
law  and  justice,  and  thereby  shown  liimivlf  un- 
fitted to  longer  retain  the  position  of  au  attor- 
ney In  any  court  over  which  your  respondent 
might  have  tbe  honor  to  preside." 

Nothinr  could  more  plainly  illustrate  the 
wisdom  of  the  rule  that  tlie  accuser  should  not 
twtlie  ludge  of  the  accusation.  Tbe  Judge  very 
nalurallv  felt  great  indignation  at  the  lawleae 
proceedings  of  the  raoh  m  Uauging  the  prisoner 
luid,  OS  be  states,  had  heard  reports  inculpating 
the  petitioner  as  a  participant  therein.  His  in- 
dignatioD,  whether  arisiug  from  such  reported 
participation  or  otherwise,  must  have  possessed 
Iilm  when  he  had  the  iietitioner  before  him,  for 
nothing  else  can  explam  the  extiaordiuary  con- 
clusioQ  he  reached  upon  the  testimony  taken. 
That  l«8tlmony  shows  merelv  a  mlngHug  of 
the  petitioner  with  tbe  crowtj  engaged  in  the 
onlBwful  purpose;  it  does  not  nectssarily  show 
his  participalion  in  the  execution  of  that  pui^ 
pose.  There  was  no  evidence  that  be  encour- 
aged the  proceedings.  There  was  no  evidence 
as  to  what  be  did  say  to  the  crowd.  He  may 
have  advised  against  llicir  action.  The  witness 
aaid  nothing  on  tbe  subject,  nor  did  he  see  the 

¥ititiniMr  after  the  crowd  reached  the  fence. 
he  petitioner  was  not  seen  at  the  execution, 
nor  is  there  any  evidence  that  he  was  present; 
nnd  yet,  the  vague  testimony  of  this  excited 
witness,  as  to  matters  enlirelv  conalstent  with 
innocence,  is  held  liy  the  Ju^ge  "to  l)e  poai- 
[2961  lively  conclusive,  beyond  a  reaaonable  doubt " 


that  tbe  petitioner  was  guilty  of  active  paillci- 
patlon  in  a  crimiiuU  act  and  "  a  leader  in  a  most 
atrocious  murder. " 

There  are  some  other  Ihingi  abo  in  the  re- 
turn of  the  Judge  which  are  outaide  of  tba  rec- 
ord of  proceedings  in  tbe  circuit  court  and  In- 
coralsient  with  tbem;  as,  that  tbe  petitioner 
demanded  that  proof  should  be  made  of  the 
matter  charged.  His  main  podlion  waa  thai  the 
court  had  no  jurisdiction  to  require  him  to  an- 
swer at  alt,  because  charged  in  Ihe  rule  «ith  a 
crime  against  the  laws  of  Florida,  not  cogniza- 
ble in  that  t»urt  nnd  for  which,  if  proven,  be 
wan  liable  to  indictment  and  conviction  in  the 
state  court;  a  position  inconsistent  with  a  de- 
mand of  proof  of  tbe  charge. 

Objection  is  talten  here,  though  not  taken  In 
the  court  below,  to  the  form  of  the  petitioner's 
denial  to  what  is  termed  the  charge  of  Ihe 
Judge,  It  being  called  by  mv  brethren  a  nega- 
tive pregnant.  This  is,  indeed,  a  singular  ob- 
jection, In  view  of  the  fact  that  there  was,  in 
truth,  as  already  said,  vioformai  charge  against 
the  petitioner.  The  court  assumed,  and  de- 
clared that  it  bad  come  to  its  knowledge,  that 
he  was  guilty  of  a  puUic  offense  which  unliited 
him  to  be  an  attorney,  and  called  upon  him  to 
showcouse  nhy  he  should  not  be  disbarred  for 
it.  If  the  court  had  sucb  knowledge,  a  denial 
by  him  was  useless,  and  the  taking  of  teatimuny 
on  the  subject  an  idle  proceeding.  He  niighl 
have  replied  to  the  Judge  who  constituted  the 
court:  "  Who  made  yon  a  Judge  to  affirm  my 
guilt,  in  advance  of  bearing,  upon  street  ru- 
mors' I  decline  to  answer  you  at  all,  you  hav- 
ing thus  prejudged  and  condemned  me."  With 
what  propriety  could  the  court  have  then  pro- 
ceedea?  What  legal  reason  could  it  have  given 
for  its  action}  1  am  unable  to  perceive  that  I 
could  have  gtven  any. 

Treating,  nowever,  the  pre  ,     ^ 

meat  of  the  court  as  a  charge,  the  answer  Ol 

the  petilii  ■ 

than  It  wi 

all  tbe  rules 

I  do  not  think  that  tbe 

Bwer  to  a  bill  of  discoi    ,        _  .  _. 

was  required.    It  was  enough  that  tbe  ai_    __ 

was  a  denial  of  the  offense  alleged,  and  could 

in  no  way  be  tortured  into  any  admlaalon  ot 

guilt. 

But  apart  from  the  consideration  of  the  form  r«gTl 
of  the  petitioner'a  answer,  or  the  weight  to  be 
given  to  the  evidence  of  the  excited  witneia,  I 
cannot  oaaent  to  the  doctrine  that,  by  virtue  of 
any  power  which  a  court  poaaessea  over  attor- 
neys, it  can  try  one  for  a  felony  upon  a  pro- 
ceeding to  disbar  him.  The  Constitution  of  the 
Unltea  Slates  and  of  every  State  baa  maile  It  a 
part  of  tbe  fundamental  law  of  the  land  that 
' '  No  person  shall  be  held  to  answer  for  a  copl- 
tal  or  otherwise  infamous  crime,  unless  on  a 
presentment  or  indictment  of  a  grand  Jury," 
except  in  cases  arising  in  the  land  or  naval 
forces,  or  In  the  militia,  when  in  actual  service, 
in  time  of  warornublicdanger.  Afelonylsan 
infamous  crime.  So  person  charged  therewith 
can  be  held  to  antuwr  therefor,  that  is,  can,  in 
any  other  form  of  proceeding,  be  lequiied  lo 
explain  bit  conduct  or  rln^xte  hi*  acthw. 
This  provision  excludea  an  inquirT  and,  ot 
course,  any  possible  puulibment  va  an  fanpuled 
crime,  except  upon  a  convlcUcn  under  m>ch 


the  pre-announced  judg- 

a  charge,  the  answer  Ol 

might  have  bwo  more  general 

It  was  sufficiently  specific  ' 

of  pleading  in  cnrnXnal  ca 


,.,C-.o&^f-' 
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.  It  or  Indictment.  I(  a  part;  ia  otbei^ 

wise  tned  and  paniahed,  the  conaUtunonal  guar- 
■Dtj  is  TtolMed  In  hla  peraon. 

n  one  Dourt  can,  upon  infonoatloii  ebmma- 
nicated  to  Ita  judge,  id  anv  other  than  a  legal 
wa:r.  that  a  public  oSeue  naa  been  ccmmltted 
bj  an  alioniey,  call  upon  him  to  show  mOdtc- 
toril7  that  Uie  charge  ta  unfounded  or  be  dia- 
biffred,  ao  may  all  courtarvUcb  have  the  poirer 
to  admit  attomeya  nnd,  of  comae,  thia  court. 
And  what  a  apectacle  ironM  be  preaented  If, 
i^oa  reporta  like  thoae  In  this  case,  or  even 
upon  written  charges,  that  attomeya  in  diller- 
eat  parts  of  the  countij  hare  committed  mur- 
der,Duratai7,  foi^rr,  larceiiy, embezzlement  or 
aome  other  public  offense,  t&ey  could  be  died 
ben  to  anawet  mimmarily  as  to  such  charges 
without  being  confronted  b^  their  accuaen, 
without  ^evMua  IntUctment,  without  trial  b; 
jury  and,  of  coune,  without  the  benefit  of  the 
presumptiona  of  innooence  which  accompanj 
everyone  until  lenllv  ccnvictcd.  With  what 
carious  and  wondering  ejea  would  eucb  pro- 
ceedings be  watched,  when  A.  ahould  be  sum- 
monedbom  one  part  of  the  countnr  on  a  charge 
of  murder,  B  from  another  part  of  the  countiy 
on  a  ehorite  of  burglarv,  C  from  another  part 
on  a  charveof  larceny,  D  from  still  another  on 
a  charge!^  having  vfcdated  his  marriage  \ 


and  would  shock  evemine  who  regards  with 

favor  tbe  guaranties  of  prasoni 

Cooatilullon.    They  woiud  not 


inal  rights  in  the 

__._ .^ ot  and  ought  not 

to  be  tolented  l^  the  country;  and  yet  bow 
would  they  difler  from  the  case  before  usT    It 


is  only  the 


Cldic  offense  charged,  and  that  It 
ta  which  regulrea  prerkms  pre- 
The  Constltatlon  de- 


cl^'ea  that  "no  person  shall .  — 

for  any  iofamoui  offense;  that  la,  to  explain  and 
Justify  his  conduct  upon  such  a  charge,  except 
when  nude  by  the  presentment  or  indictment 
of  a  grand  jury,  wltoout  reference  to  the  pun- 
ishment that  may  follow  on  Its  being  estabUsned. 
That  iDstrumert  looks  to  the  substance  of  things 
and  not  to  mere  forms.  Its  purpose  is,  to  pro- 
tect evervone  against  wanton  complaints  of  the 
Oimmisslon  (tf  a  puMIc  offense.  It,  therefore, 
confidea  the  power  of  accusation  for  such  an 
offense  to  a  ipedallv  conalituted  body;  and  in- 
terdicts all  trial  an^  <rf  courae,  all  punishment, 
except  apon  ita  formal  presentation.  This  in- 
terdict would  be  of  little  protecUon  if  it  could  be 
evaded  by  amere  diange  in  the  extent  or  nature 
of  the  Dunishment. 

« test  oath  case  from  Missouri  [XVIII., 
..'e  have  an  illustration  of  an  attempt  to 
le  a  constitutional  inhibition  and  of  its  futili- 
ty. That  State  had.  In  18C5,  adopted  a  new  Con- 
stitution which  prescribed  an  oath  to  be  taken  by 
persons  OUfng  certain  officer  and  trusts  andpur- 
•uing  varioua  vocations  within  its  limits,  lliey 
were  required  to  deny  that  they  had  done  certain 
things,  or  by  act  or  word  hod  manifested  cer- 
tain desires  and  sympathies.  The  oath,  divided 
into  its  separate  parte,  embtaced  thirty  distinct 
■fflrmatiooa  respecting  the  past  conduct  of  the 
affiant,  extending  even  to  his  words,  deslresand 
jjmpathiea. 

Bveiy  person  unable  to  take  this  oath  was  de- 
flM  11  Ono.  U.  8.,  Boox  27. 
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in  the  State  "Anyofflceol  honor,  tnM  or  pi 
under  ita  authority ;  or  of  being  an  officer,  conn- 
dlman,  director  or  trustee  or  other  manager  ti 
any  corporation,  public  or  private,  now  exist- 
hw  or  hereafter  estaUished  by  Its  auth^ity ;  at 
of  acttog  aa  a  professor  ot  teacher  in  ai^  ^n- 
cational  institution,  or  in  any  common  or  otbet 
school;  or  of  holding  any  raal  eatale  or  other  [SM] 
property  In  trust  for  the  use  of  any  drarch,  re- 
ligious society  or  congrention." 

And  every  penon,  at  tne  time  the  Constitu- 
tion look  effect,  hoMIns  any  of  the  offices,  trusts 
or  positions  mentiomS,  waa  required,  within 
dxty  days  thereafter,  to  take  the  onth;  and.  If  he 


ipto/aela,  become  vacant. 

Ko  person,  after  the  expiration  of  the  slx^ 
daya,  was  permitted,  without  taking  the  oath, 
"to  practice  as  an  attorner  or  couoacKir  at  law," 
nor  after  that  period  could  "any  person  be  com- 
petent, as  a  bisbop,  iHieat,  deacon,  minlsier, 
elder  or  other  cler^nnan,  ot  any  rellgfooi  per- 
suaslon.aect  or  denomination,  to  teach  or  preach, 
or  solemnize  marriages." 

Fine  and  Imprisonment  were  prescribed  aa  a 
punishment  for  holding  or  exercising  any  of 
"the  offices,  positions,  trusts,  prtrfeeslons  or 
functions"  specUed,  without  having  taken  the 
oat b ;  and  false  swearingoT  afflimatlon  In  taking 
It  was  declared  to  be  pwjury,  ponlsbable  by  im- 
prisonment In  the  penitentiarv. 

A  priest  of  the  Boman  CatnoUc  Church  waa 
Indicted  in  a  Circuit  Court  of  Hbaouri  and  con- 
victed of  the  crime  of  teadiing  and  preaching 
as  a  priest  and  minister  (tf  (hat  religious  denomt 
nation,  without  having  llist  taken  the  oath,  and 
was  sentenced  to  pay  a  fine  of  fOOO,  and  to  be 
committed  to  Jail  until  the  same  was  paid.  On 
appeal  to  tbe  Supreme  Court  of  theBtate  the 
juogmentwasaffirmed  and  the  case  was  bron^it 
on  error  to  this  court.  It  waa  plain  that,  If  the 
power  existed  in  the  Slate  to  exact  from  partlea 
this  oath  respecting  thdr  past  conduct,  deslree 
and  Hymnnthlca,  as  a  condition  of  their  being 
permitted  to  continue  In  their  vocations  or  to 
hold  certain  trusts,  it  ntJght  be  used  snd,  on 
occasions  of  excitement  to  which  all  communi- 
ties are  subject,  would  be  used,  to  their  oppres- 
sion and  even  ruin.  Tbe  State  might  reoulre 
such  oath  for  any  period  of  their  past  lives; 
micbt  call  upon  uem  to  affitm  whether  they 
had  obeerved  the  ten  commandments  or  had 
discharged  any  particular  civil  ot  moral  duty, 
or  bad  entertained  any  particular  sentiments  or 
desires  or  sjmpathles,  as  a  condition  of  their 
being  allowed  (o  engage  in  one  of  the  ordinarr 
punulta  ot  life,  in  a  profeeslon,  trade  or  bud- 
ness.  It  mi^t  impose  conditions  which  indi- 
viduals and  whole  classes  in  the  community 
would  be  unable  to  complv  with,  and  thus  de- 
rive them  of  civil  and  poUUcal  rights.  Under  [SOO] 
lis  form  of  IcKi^latioD  no  oppreaiion  can  be 
named  which  miglit  not  Have  been  effected. 
A  large  portion  of  the  people  of  Hinourl 
ere  unable  to  take  the  oath.  It  waa,  therefore, 
contended  that  the  clauses  of  lis  Constitution 
which  required  priests  and  clergvtnai  to  take 
and  subscribe  the  oath  aa  a  condition  of  their 
being  allowed  to  continue  in  the  exerdae  ot 
their  profesaions  and  preach  and  teach,  oper- 
ated upon  thooe  who  could  not  take  It  as ablll 
M  ,-  ,  S6S 
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of  •ttainder  wlQiiti  the  mMoiiifl  Of  the  prorls- 
toD  of  the  Federal  CoDBtitution  prohibitmg  the 
StaUa  from  ptudng  billa  of  that  character. 
With  respect  to  them,  the  clauses  amounted  to 
ft  legislstive  deprivulon  of  their  rights. 

It  was  also  contended  that  in  thus  deprtvlne 
priestaandclergTmenof  the  right  to  preach  and 
teach,  Uie  clauses  imposed  a  penalty  for  some 
acts  which  were  lanocect  at  the  time  they  were 
committed,  mud  Increased  the  penalty  for  other 
acta  which  at  the  time  coostituted  public  of- 
fenses, and  in  both  particulars  violated  the{)n> 
vision  of  the  Federal  Constitution  prohibiting 
tbc  passage  by  the  Stales  of  an  ex  poit/aelo  law. 

On  the  other  band,  it  was  contended  that  the 
provisions  of  the  Constitution  of  Jlissourt  cx- 
actinir  the  oath  mentioued,  merely  prescribed 
conditions  upon  which  members  of  the  politi- 
cal bodv  miflht  exercise  their  various  calling; 
ttiat  bilu  of  pains  and  peneitics.  which  sre  in- 
cluded under  the  h(!ad  of  bills  of  attainder,  and 
ex  poit/arto  laws,  are  such  as  relate  exclusively 
to  crimes  and  their  i)miiahmenla;  that  they  are 
in  terms,  otIk,  defining  and  punishing  crimes 
and  dwignating  the  persons  to  be  affected  by 
them,  and  do  not  bear  any  resemblance  to  the 
provisions  of  the  Constitution  of  Missouri. 

There  was  mucli  force  in  the  objections  thus 
urged  to  the  [josition  that  the  clauses  Id  the 
Missouri  Constitution  con.'^tituted  a  bill  of  at- 
tainder and  an  ex  post  fafto  law;  and  had  the 
court  looked  to  the  form  rather  than  to  the  sub- 
stance of  things,  they  must  have  prevailed.  But 
the  courtdidnotthus  limit  its  view.  It  regarded 
the  constitutional  guaranties  as  applying  wher- 
ever private  rights  were  to  be  protected  against 
legisfattve  deprivatioo,  whatever  the  form  of 
[3011  *''*  legislation.  And  it  could  not  perceive  any 
substantial  dlSereoce  between  legislation  im- 
posing upon  parlies  impossible  conditions  as  to 
[Hist  conduct  for  Ilie  enjoyment  of  existing 
rights,  and  legislation  in  tenns  depriving  them 
of  such  riglit.'!,  orimposingasapuQishmeutfor 
past  conduct  the  forfeiture  of  those  riclits.  It, 
therefore,  adjudged  ihe  clauses  of  (lioMissouri 
Constitution  m  question  to  iDe  invalid,  on  both 
grounds  urged,  as  a  bill  of  attainder  and  an  ex 
post  fMio  law.  Thev  accomplished  precisely 
what  the  most  fonnal  enactments  of  thst  nature 
would  have  done  and  were,  therefore,  in  lilic 
manner  prohibited.  "The  legal  result,"  said  the 
court,  "  must  be  the  same,  for  what  cannot  be 
done  directly  cannot  be  done  indirectlv.  The 
Constitution  deals  with  substance,  notsnadows. 
Its  Inhibition  was  leveled  at  the  thing,  not  the 
name.  It  Intended  that  the  rights  of  the  citizen 
should  be  secure  a^inst  deprivation  for  post 
conduct  by  legislative  enactment,  under  any 


be  evaded  by  the 

wrtion  in  the  fundamental  law  was  a 

futile  proceeding." 

I  have  been  tuus  particidar  In  the 
of  the  Cumtaingt  Caic,  for  it  seems  to  me  that 
the  rule  of  construrtion  there  apfilied  eboull  be 
extended  so  as  to  protect  tbc  citizen  from  nn- 
Bwering  in  any  form,  or  being  punished  in  any 
way  for  an  inftmous  offense,  except,  as  the  Cin- 
UltutiuD  prescribes, on apresenlment or iiidict- 
it  ofagrandjuiy.    Here,underthe  fnrmof 


itense,lo  try  which  Udiconitbiu  confessedly  no 


Jurisdiction,  and  which  is  in  no  way  connected 
withbisprofessionalconduct.  The  protection  of 
the  Constitution  should  not  be  thus  lost,  thou^ 
the  punishment  be  not  one  prescribed  by  stat- 
ute, but  one  resting  in  Uie  discretion  of  the 
court.  1  know,  of  course,  that  this  court  bas, 
with  the  exception  of  two  of  its  members,  been 


entirely  changed  in  iaptnannel  since  the  ^  t 
■       "  ■    -led.    I  a 

■tb( 
Tears  ago,  gave  that  ^dgment.    I  would 


mingi  Cote  was  decided.     I  am  the  onlv  living 
memberof  Ihe  majoriw  of  the  court  which,  si~ 


lead  to  a  change  in  the  conMructlon  OL  _  _  _. 
in  the  Constitution,  Intended  for  the  protection 
of  personal  rights,  even  tbou^  lu  present  mem- 
bers. If  then  judges,  might  not  have  assented  to  [go|] 
the  decision,  and  however  much  they  may  be 
disposed  to  follow  their  own  peculiar  views 
wlierc  rights  of  property  only  are  involved.  I 
am  of  opinion  that  all  the  guaranties  of  the 
Constitution  designed  to  secure  private  rights, 
whether  of  person  or  property,  ahould  be  broad- 
ly and  liberally  interpreted  so  as  to  meet  and 
protect  against  every  form  of  oppression  at 
which  they  were  aimed,  however  disguised  and 
In  whatever  shape  presented.  They  ought  not 
to  beemascukted  and  thdr  protective  force  and 
energ}'  frittered  away  and  lost  by  a  construc- 
■'--  which  iviU  leave  only  the  dead  letter  for 


neys  and  counselors  at  law  and  the  courts  f 
-  ^d  what  is  the  power  which  the  latter  possess 
_  /er  them?  and  under  what  circumatancea  ran 
they  be  dislwrred?  There  is  much  vagueness 
of  thought  on  this  subject  in  discussions  of 
counsel  and  in  opinions  of  courts.  Doctrines 
are  sometimes  advanced  upholding  the  most  nr- 
bitrarj'  power  in  thecourts,  utterlvinconKlstent 
witb  any  manly  independence  of  tne  bar  The 
books,  unfortunatclv,  contain  numerous  in- 
stances where,  for  slight  offenses,  parties  have 
been  subjected  to  oppressive  fines,  or  deprived 
of  their  officesand,  consequently  ,of  their  means 
of  livelihood. in  the  most  arbitru?  and  tyrannic- 


pose  of  gmtifving  persona]  dislikes,  .. 
general  complaint,  and  lead  to  legislation  defin- 
ing llie  power  and  designating  the  cases  in 
wbich  it  might  be  exercised.  Tlie  Act  of  Con- 
gress of  March  Z,  1881,  ch.  09  (4  Stat,  at  L., 
?87],iimiisthepowerofthe  courts  of  the  Dniicd 
States  in  this  respect  to  three  cIsMiea  of  cbkcs  : 
first,  where  there  has  been  misbehavior  of  a  per- 
son inlheprcsenceof  the  court,  or  so  near  there- 
to OS  to  obstruct  the  administration  of  ^sticc ; 
second,  where  there  has  been  misbehavior  of  any 
oIHcer  of  the  c-ourt  in  his  official  transactions  ; 
and  third,  where  there  has  been  disobedience  or 


der,  rule,  decree  or  command  of  tbe  (x 
power,  as  thus  seen  (so  far  as  the  punishment  .--o, 
of  poniempls  is  concerned),  can  only  be  exer  l*w*i 
clw-d  bv  the  courts  of  the  United  Stales  to  in- 
sure nr'deranddecorumin  their  presence;  feiifa- 
fiilnera  on  the  part  of  their  offlcers  in  tbeii 
official  trantactioiis;  aodobediencetotheirlaw- 
fiil  orden,  Judgmeots  and  Moceas.  St  parti 
aMnKm,li  Wall,  511  ^  D.  S.,  XXU..  WB]. 
107  V.  & 
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The  poirer  to  dbbar  attorue^  i  n  proper  CM 
tbouj^  Dot,  perhaps,  affected  bj  this  law,  ia : 
to  be  exotdwd  arbiu&rilv  or  tyraunicaJlj.  Ud- 
der  our  iiutltutioiu,  artntrary  power  over  an- 
otber'a  lawful  punuita  Is  noty^ded  inanjman 
nor  In  any  tribunal.  It  la  odloua  vherever  ex- 
hibited, and  nowhere  does  it  appear  more  ao 
than  when  exercised  byajudlcUl  officertowud 
a  member  of  the  bar  pracUclDB  before  him. 

AtuniKji  and  CDunselota  at  law,  and  the  two 
characters  are  In  this  country  generally  united 
In  the  same  person,  areofflcersof  thecourt.ad- 
mitted  to  be  such  by  Its  order  upon  evidence  that 
they  pOBsees  salflcKnt  learnlno;  to  advise  as  to 
tike  legal  lights  of  partiea,  andto  conduct  pro- 
ceeding! in  the  coiuU  for  their  prosecution  or 
defense,  and  Uiat  they  have  such  fair  private 
ebamcters  as  to  insure  fidelity  to  the  interests 
intrusted  to  their  care.  Theorderof  admiHgion. 
u  aald  In  the  Oarland  Cote,  is  the  judgment  of 
the  court  that  they  poKgess  the  requisite  quali- 
fications of  learning  and  chanicler,  and  are  en- 
titled to  appear  as  attomcysand  counselors  and 
to  conduct  causes  therein.  Thenceforth  ihe'y 
are  reapondblc  to  the  court  for  profesoionalmis- 
condu^  and  entitled  to  bold  their  offices  during 
mod  behavior.  4Wall.,88T  [71  U.  S.,XVin., 

TodrofBce,  asimsaboaaldintlieaaniecAse, 
b  not  held  as  a  matter  of  grace  and  favor.  The 
right  which  It  confers  Is  something  more  than  r 


prived  only  by  its  judgment  for  moral  or  pro- 
lesaional  delinquency. 

The  oatb  wblch  every  attorney  and  counselor 
la  required  to  take,  on  his  admlvrioo,  briefly  ex- 
preswa  bisdaties.  Itla  aubBtantUllythlH:  that 
he  will  support  the  Constitution  of  the  United 
States,  and  "Conduct  himself  as  an  attorney 
and  counselor  of  the  court  uprlghQy  and  ac- 
cording to  law."  This  implies  not  only  obedi- 
ence to  the  Constitution  and  laws,  but  that  he 
will,  to  the  best  of  his  ability,  advise  his  clients 
[104]  as  to  their  l^^l  rights,  and  will  discharge  with 
■crupulous  ^elitv  the  duties  intrusled  to  him; 
that  he  will  at  all  times  maietatn  the  respect 
due  to  the  courts  and  judicial  ofHcers;  that  be 
will  «onform  to  the  rules  prescribed  by  them 
for  bis  conduct  in  the  uumagemcnt  of  musts  ; 
that  lie  will  never  attempt  to  mislead  them  by 
artifice  oi  any  false  statement  of  fact  or  inten- 
tional misstclement  of  the  law,  and  will  never 
employ  any  means  for  the  advancement  of  the 
causes  confided  to  him  except  such  aa  are  con- 
■istent  with  truth  and  honor.  So  long  as  lie 
cnrries  out  these  requirements  of  his  oath  he 
will  come  within  the  rule  of  "good  behavior," 
nnd  no  complaint  of  bis  professional  standing 
can  be  made.  The  authority  which  the  court 
holds  over  him  and  the  exercise  of  his  profession 
extends  ao  far,  and  so  far  only,  as  to  insure  a 
compliance  with  these  requirements.  It  is  for 
adisregard  of  them,  therefore,  that  is,  for  pro- 
fessional delinqnency  and  the  loss  of  chpracter 
for  integrity  and  trustworthlneas,  that  is,  for 
moral  aelinauency,  which  a  disregard  of  them 
mautfeMa,  that  iLe  court  will  aummarily  act 
upon  his  office  and  disbar  him.  Inotherwords, 
toe  nimmary  lurisdiction  of  the  Court  in  thie 
respect  will  only  be  cxerdBed:  Jirwt,  for  miscon- 
duct of  the  attorney  in  cases  and  maltera  in 
which  he  has  been  employed  or  consulted  pro- 
See  i;  Omk 


fessloDany,or  matters  in  which,  from  tbeb  nat- 
ure, it  must  be  presumed  be  was  employed  by 
reason  of  his  professional  character;  and,  teamd, 
for  such  miiconduct  outside  of  his  profession 
as  shows  the  want  of  that  integrity  and  trust- 
wortblnesB  which  is  eesential  to  insure  fidelity 
to  interests  intrusted  to  him  profcfsionally. 
The  commission  of  a  felony  or  a  misdemeanor 
involving  moral  turpitude  Is  of  Itself  the  strong- 
est proof  of  such  misconduct  as  will  justify  on 
expulsion  from  the  Ixir;  but  the  only  evidence 
which  the  court  can  receive  of  the  commission 
of  the  offense,  wtien  'it  is  not  admitted  by  the 
pnrtv,  is  a  record  of  his  conviction.  Of  this  I 
shall  presently  speak. 

When  the  charge  against  the  attorney  is  of 
misconduct  in  his  office,  and  that  involves,  as 
it  sometimes  mav,  the  commission  of  a  public 
oflensc,  for  which  he  may  be  prosecuted  crim- 


delinquency,  and  he  should  be  left  to  the  proper 
tribunals  for  the  punishment  of  the  crime  com- 
mitted. And  on  such  an  Inquiry  no  answer  [•ofil 
will  be  required  of  bim  which  would  tend  to 
his  crimination.  Thus,  to  illustrate  If  he  boa 
collected  money  for  his  client  and  bus  not  paid 
itover,  thecourt,  upon  appropriate  complaint, 
will  order  him  to  be  cited  to  show  cause  why  he 
should  not  pay  it.  If,  upon  the  citation,  a  suf- 
ficient reason  is  not  given  for  the  retention  of 
the  money,  tbe  court  wiU  enter  an  orderdlrect- 


ing  him  to  pay  it  immediatelT  or  by  a  day  des- 
ignated. Should  he  still  refuse,  he  may  t"^  - 
be  disbarred  for  disobedience  to  the  order 


for  the  profeasional  delinquency  thereby  in- 
volved; but  for  the  offense  of  emoezzlemcnt  or 
other  crime,  committed  in  the  retention  of  the 
money,  he  will  be  turned  over.to  the  criminal 
courts.  Or,  take  the  case  suggested  on  the  ar- 
gument: should  an  attorney,  m  the  course  of  a. 
trial,  get  into  a  personal  collision  with  the  op- 
posing counsel  or  with  a  witness,  and  aaaauit 
nim  with  a  deadly  weapon,  or  kill  him,  the 
court  would  undoubtedly  require  the  offender 
to  show  cause  why  he  should  not  be  expelled 
from  the  bar  for  ibe  violence, 'disturbance  and 
breach  of  the  peace  committed  in  Its  prcEence. 
It  would  be  suffldent  to  justify  expulsioit,  that 
he  bad  so  far  forgotten  the  pniprieties  of  the 
placeand  the  reapiict  due  to  tue  court  aa  to  en- 
ea^  in  a  violent  assault  In  Its  presence.  But 
lorthe  trial  of  the  oHense  of  committing  a  dead- 
ly assault,  or  for  the  homicide,  he  would  be 
turned  over  to  the  criminal  coiiH«.  Or,  take 
another  case  mentioned  on  the  argument:  where 
an  attorney  has  presented  a  false  affidavit  or 
represented  as  genuine,  a  fictitious  paper.  The 
use  of  such  documents,  knowing  tbeir  charac- 
ter, is  a  fraud  upon  tbe  court,  an  attempt  (o 
deceive  it,  and  constitutes  such  professional 
misconduct  as  to  justify  tbe  imposition  of  a 
heavy  fine  upon  Idm,  or  his  temporary  suspen- 
sion or  expnlslon  from  the  bar,  without  refer- 
ence to  the  materiality  of  the  contents  of  the 
false  affidavit  or  of  tbe  dctitkius  p^p«r;  but  for 
the  crimes  involved  in  their  use  be  should  be 
sent  to  the  proper  tribunals,  because  be  cannot 
be  tried  therefor,  on  a  motion  to  punish  him  for 
a  contempt  or  to  diabar  him. 

It  is  because  of  this  limitation  upon  the  ex- 
tent of  judicial  inquiry  into  such  matters  that  a 
"iroceetUng  for  puicly  professional  miiooiiduct 
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•umdeDtlf  Bppriae   him   of    the 

[SOS]  nounds  upon  wblch  It  ia  louiided.  and  afFord 
Idm  so  opportunity  to  be  heard.  It  is  not  hb 
thiu  UmitM  a  crinunal  proceeding  in  soy  prop- 
el teiue,  requiring  full  and  formal  allegations 
wltii  the  precision  of  an  indictment.  As  said  In 
Satttiall  T.  Brigham,  wliere  a  letter  of  a  party 
defrauded,  laid  before  a  grand  Jury  and  com- 
municated bj  its  djrec^on  to  the  court,  was  tbe 
foundation  of  proceedings  against  an  attorney: 
"Such  proceedings  are  ollen  instituted  upon  in- 
loratatlon  developed  in  tbe  progress  of  a  cause, 
or  from  what  (be  court  leams  of  the  conduct  of 
the  attorney  from  itsown  observation.  Bome- 
timea  ther  an  moved  by  third  parties  upon  altl- 
davit,and  aometimea  tlt^  are  taken  hy  the  court 
upon  its  own  motion.  All  (hat  ia  requisite  to 
their  validity  is,  that  when  not  taken  for  mat 
ten  occurring  jo  open  court,  in  the  presence  of 
the  judges,  notice  shall  be  given  to  Ine  Qtlomey 
of  tne  ctuurges  made,  and  opportuuity  afforded 
him  for  emanation  and  defense.  Tne  manner 
in  which  the  proceeding  shall  be  conducted,  so 
that  it  be  without  oppression  or  unfairness,  Is  a 
matter  of  judicial  regulation."     7  Wall..  540 

Si  V.  S.,  XIX.,  8881:  Tbe  objection  here  is, 
at  this  recognized  lunitalion  upon  Judicial  in- 
quiry in  such  cases  is  exceeded,  and  tbe  civil 
proceeding  is  made  the  means  of  Inflicting  pun- 
Isbmeut  for  a  criminal  offense  in  no  way  con- 
nected with  the  party's  professional  conduct. 

When  the  proceemng  to  disbar  an  attorney  Is 
tkken  for  misconduct  outside  of  his  profes- 
aloo,  the  inquiry  ahotud  be  eonflned  to  such 
matters,  not  coutltulliig  indictable  offenses,  as 
may  show  him  unfit  to  be  amemberof  thebar; 
that  Is,  as  notpossesting  that  integrity  and  trust- 
worthiness which  wllllnsure  fldelity  to  the  in- 
terests Intrusted  to  him  professionally,  and  to 
tbe  inspection  of  any  record  of  conviction 
against  bim  for  a  felony  or  a  misdemeanor  In- 
ToMng  moral  turpitude.  It  is  oot  for  every 
moral  offense  which  may  leave  a  stain  upon 
character,  that  courts  can  summon  an  attorney 
to  account.  Hany  persons,  eminent  at  tbe  bar, 
have  been  chargeable  with  moral  delinquencies 
which  were  JuMly  a  canse  of  reproach  to  them; 
tome  have  been  fiiequenten  of  the  gaming  table; 
•ome  hare  been  dissolute  In  their  habits;  some 
turn  been  Indifferent  to  their  pecuniary  obllga- 


mon  the  attorney  to  answer,  and  if  his  conduct 
should  oot  be  satisfactorily  explained,  proceed 
to  disbar  him.    It  is  only  for  tnat  moral  delin- 


peraon  to  manage  the  legal  business  of  others, 
that  tbe  courts  can  interfere  and  summon  him 
before  them.  He  is  disbarred  in  such  case  for 
the  protection  both  of  the  court  and  of  the 
public. 

A  conviction  of  a  felony  or  a  misdemeanor 
involving  moral  turpitude  implies  the  absence 
of  qualities  which  fit  one  for  an  office  of  trust, 
wheretherightsand  property  of  others  are  con- 
cerned. The  record  of  conviction  is  conclusive 
evidence  on  tbls  polni.  Such  conviction,  as  al- 
ready said,  can  follow  only  a  regular  (rial  upon 
the  presentment  or  indictment  of  a  grand  jury. 


It  cannot  follow  from  any  proceeding  rf  the 
court  on  a  moiion  to  disbar,  for  the  reason  al- 
ready given,  that  no  one  can  be  required  to  an- 
swer tor  such  an  offense  except  In  one  wav.  If 
a  party  indicted  is,  upon  trial,  acouittea,  tbe 
court  cannot  proceed  to  retry  him  for  the  of- 
fense upon  such  a  motion.  He  may  answe^ 
after  acquittal,  that  he  never  committed  the  <a- 
fense,  end  th^  no  tribunal  can  take  any  legal 

Eroceieding  against  him  on  (he  assumption  that 
B  had  been  wrongfully  acquitted.  And  what 
the  court  cannot  do  after  acquittal,  it  cannot  do 
l^  such  a  proceeding  before  trial.  Ifihccourt, 
after  acquittal,  can  still  proceed  for  the  alleged 
offense,  as  a  majority  of  my  brcthem  declare  it 
may,  and  call  upon  him  to  show  that  be  is  not 

gxSity  or  be  disbarred,  there  is  a  defect  In  our 
onstltutlonandlBWSwhIchhBS,  up  tothisday, 
remained  undiscovered.  Hilherio  it  has  always 
been  supposed  that  the  record  of  acquittal  of  a 
public  oSense,  after  a  trial  by  a  Jury,  was  con- 
clusive evidence,  at  all  time  and  In  all  places, 
of  (be  party's  innocence.  This  doctrine,  nntd 
to-day,  has  been  supposed  to  be  immovably  im- 
bedded In  our  jurisprudence. 

There  arc  many  cases  in  the  books  where  the 
view  I  hsve  taken  of  the  authority  of  the  court 
over  altomeys  and  counselors  at  law  ia  recog- 
nized and  acted  upon.  In  an  Aitoni/mmi*  Cam 
in  IbeBupreme  Court  of  New  JersCT,  given  In 
tbe  reports,  without  a  name,  out  of  respect  to 
tbe  friends  of  the  party  implicated,  an  applicn-  [300] 
tion  was  nude  on  behalf  of  membris  of  the  bar 
for  a  rule  that  a  certain  attorney  show  cause 
why  his  name  ahould  not  be  stricken  from  tbe 
rolls,  upon  an  allegadon  that  be  had  been  gnll^ 
of  larceny.  Tbe  moving  party  stated  in  Ids  ap- 
plication that  it  was  a  matter  of  'notoriety  that 
the  attorney  hod  purloined  books,  to  a  conaid- 
erable  amount,  from  persons  who  were  at  the 
time  in  court  and  ready,  when  called  upon,  to 
subetantia'i,e  ibe  chnrge.  The  counsel,  there- 
fore, on  behalf  of  members  of  the  bar,  celled 
upon  the  court  to  relieve  thein  from  the  reproach 
of  having  tbe  man  attached  to  ibeir  profession, 
and  from  the  disgrace  of  being  compelled,  in 
their  professional  duties,  to  have  intercoune 
with  one  with  whom  they  would  be  ashamed  to 
associate  In  private  life;  and  that  the  court  had 
undoubtedly  the  power  to  grant  tbe  rule,  for, 
as  It  was  essential  to  the  admission  of  an  at- 
torney that  he  should  be  of  good  moral  charac- 
ter, it  must  be  equally  essential  that  be  should 
continue  to  be  such.  But  the  Chief  JvUeeeaXA: 
"Tbeoffeose  of  which  itisallegedthis  man  has 
been  guiltv  is  neither  a  contempt  of  court  nor 
does  It  fall  within  thedenominntion  of  molpnc- 
It  would  appear  to  me,  therefore,  tbat  be 
;  be  fiist  convjcled  of  the  crime  br  a  Jury 
of  his  countrymen  before  we  can  proceed  aaiiitt 
him  for  such  an  offense  for,  suppose  he  uouM 
lie  brought  to  the  bar  and  should  sayhewunot 
guilty,  we  could  not  try  the  fact" 

The  case  was  then  taken  under  advisement, 
and  at  a  subsequent  day  the  court  said,  speak- 
ing by  the  Chief  Jiuliet;  "  We  have  reflected 
upon  this  cose,  and  do  not  see  how  we  can  do 
onythiDK  in  it,  because  the  court  seems  to  be 
eonflned  to  cases  of  malpractice  or  to  crimes 
which  are  in  tbe  nature  of  crimen  fatii,  and  of 
which  there  has  been  a  conviction."  JaiUct 
Ford,  of  tbe  court,  added:  "An  attorney  may 
be  struck  off  the  roll,  fint,  for  a  breach  of  tbe 
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rales  of  the  court;  ueond,  for  breach  of  soy  of 
bis  official  duties;  tAini,  forolt  suchcrlmeaaud 
misdemeanors  as  afCect  his  moral  cliiiracter. 
But  in  Uiia  third  class  uf  cases  we  cannot  pro- 
ceed in  the  ordinary  way ;  there  ou^t  tlwaya 
to  be  a  previous  conviction  before  this  court  can 
interfere.  All  the  cases  cited  sanction  this  dis- 
tinction, eicept  the  case  from  the  District  of 
Columbia,  which  iaoQumalous,"  The  rule  was, 
therefore,  refused.  2  IL'klsl.  L.  Reu.,  197. 
[3091  In  £r  parU  Steinman,Ki  Pa.  St. ,  237,  the  par- 
ties, members  of  the  bar  of  Ijancaater  County,  | 
in  Peansylvimia,  were  edilors  of  a  newspaper 
publiahcd  in  the  county.  In  one  of  its  numtiers 
an  article  appeared,  wbich  charged  that  the 
Judge  of  the  court  of  qu^uler  sessions  of  the 
county  had  decided  a  ca.se  wrongfully,  from  mo. 
tives  of  political  partizansbip.  Tlie  court  there- 
upon sent  for  tlie  piirlits.  and  on  Iboir  appcar- 
nucc  they  admittea  thai  they  xieru  editorsof  the 
paper  and  that  as  sueh  they  were  responsible  for 
the  publication.  The  court  then  entered  a  rule 
upon  iliem  to  show  cause  why  they  should  not 
be  disbarred  and  their  namci  stricken  from  the 
roll  of  attomeysfor  misbehavior  in  tlicir  olBccs. 
To  this  rule  they  answered,  setting  up,  among 
other  thinffs,  that  if  the  cliargo  was  that  they 
had  published  a  tibclonii  article,  it  was  that  tliey 
hod  committed  an  indictable  offense,  not  in  the 
presence  of  the  court  nor  while  aclincaa  its  of- 
ficers and,  therefore,  could  not  be  called  upon 
to  answer  the  rule  until  thev  should  liavc  been 
tried  and  convicted,  according  to  law,  for  the 
o.Tensc;  and  that  the  court  was  not  compelenl 
to  determine  in  that  form  of  proceeding  that 
they  did  unlawfully  and  maliciously  pulilisb 
out  of  court,  a  \\W\  upon  the  court,  and  lo  hear 
and  dcturmiue  di:tpul^  questions  of  fact  involv- 
ing the  motives  of  the  jmrt  ics  and  the  official  con- 
duct of  the  court.  The  rule,  however, was  mode 
absolute,  and  the  namtrs  of  the  parties  were  or- 
dered lo  be  atrlchen  from  the  roll  of  atlumeys. 
They  then  took  the  ca-se  on  a  writ  of  error  to  the 
Supreme  Court  of  the  Statu,wliere  the  judgment 
was  reversed,  and  it  was  ordered  that  liie  parties 
be  restored  to  the  bar.  C/ii<^^u«f<Vi;  Sharswood, 
in  delivering  the  opinion  of  the  court,  said: 

' '  Nu  question  can  be  mAde  of  the  power  of  a 
court  (ostrikea  member  of  the  bar  from  the  roll 
for  official  misconduct  in  or  out  of  court.  Bv 
the  TAA  section  of  the  Act  of  April  14, 18.34,  n 
it  e^ipressly  enaolc^l  tliat  if  any  attorney  at  law 
hhall  misbehave  himself  in  his  office  uf  attorney, 
he  shall  be  Uabic  lo  suspension,  removal  from 
office,  or  to  such  other  penalties  as  have  hereto- 
fore lieen  allowed  in  such  cases  by  the  laws  of 
this  Commonwealth.  We  do  not  mean  to  8.iy 
(for  the  case  does  not  call  fur  such  an  opinion) 
that  there  may  not  be  cases  of  misconduct  not 
strictly  professional  which  would'clearly  show 
[910]  "■  person  not  to  be  Qt  lo  be  an  atlomer,  nor  fit 
to  associate  with  honest  men.  Thus,  if  he  was 
proved  lo  be  a  thief,  a  forger,  a  perjurer,  or 
^ilty  of  other  otTenscsof  the  cn'imrn/irfai.  But 
no  one,  we  suppose,  wiU  contend  that  for  such 
on  oSense  he  can  be  summarily  convicted  and 
disbarred  by  the  court  without  a  formal  indict- 
ment, trial  and  conviction  by  a  jury,  or  upon 
confession  in  open  conn.  Whether  a  liliel  is  an 
offense  of  such  a  character  mav  be  a  qiici^tion, 
but  certain  It  is  that  if  the  libel  in  tills  case  had 
been  upon  a  private  iudivldnnl.  or  upon  a  puh- 1 
lie  officer,  such  even  as  the  district  attorney,  the 
See  17  Otto. 


court  could  not  have  summarily  convicted  the 
defeudanla  and  disbarred  them." 
A  Etmilar  doctrine  obuins  in  the  courts  of  En- 

S"and.  Thus,  In  a  case  In  5  B.  A  Ad.,  1088, 
e  Solicitor-General  of  England  moved  the 
Court  of  King's  Bench  fora  rule  calling  on  two 
attorneys  of  the  court  to  show  cause  whv  they 
should  not  be  struck  off  the  roll,  on  afltdevlls 
charing  them  with  profc-ssional  misconduct  In 
certam  pecuniary  transactions.  ZoniDenmBn, 
the  C/ii<?Vu*/i«,  replied:  "The  fads  sUted 
amount  to  an  indictable  olTenHc.  Is  it  not  more 
satisfactory  that  the  cose  should  go  lo  a  trial? 
I  have  known  applications  of  this  Uud,  after 
conviction,  upon  charges  involving  professional 
misconduct;  out  wc  should  be  cautious  of  put- 
ting parties  in  a  situatiou  where,  by  nnswermg, 
they  mi^ht  furnish  a  case  against  themselves, 
on  an  indiclmenl  10  be  afterwards  preferred.  Ou 
an  application  calling  ujion  an  attorney  to  an- 
swer the  matters  of  an  affidavit,  it  fa  not  usual 
to  grant  the  rule  if  an  Indictable  offense  is 
charged."  The  court,  however,  desired  the  So- 
licitor. General  to  see  if  any  precedent  could  be 
found  of  such  anapplication  having  been  grant- 
ed. The  Solicitor- General  afterwards  elated  tliat 
he  bad  licen  unable  to  findany,  and  the  rule  was 
discharged. ,  Sly  brethren  ore  mistaken  in  sup- 
posing tlmt  in  this  case  the  attorneys  were  re- 
quired to  answer  under  oath  the  charges  made. 
And  in  a  case  in  8  Nev.  in  P.,  888.  a  motion 


courtcouldcxerciaeltssummnry  jurisdiction  on  rsm 
the  ground  of  tlic  perjury.     But  ttie  V/'iffJuf- 


ground  of  tlic  perjury.  But  ttie  Vhitf  J^ 
(/re  replied;  "Would  not  an  tndicinient  forpci^ 
jury  lie  upon  these  faclaf  We  arc  Dot  in  the 
Iialjit  of  interposing  in  such  a  ca.se.  unlcwi  there 
is  something  amounting  to  an  admission  on  the 
part  of  the  allomey  which  would  render  the  in- 
terposition of  a  jury  unnecessary,"  The  mov- 
ing counsel  answered  tliat  there  was  enough  In 
the  affidavit  lo  show  a  distinct  case  of  perjury, 
but  thatthcre  was  aoadmissluD.  The  rule  wan. 
therefore,  refused. 


the 

objection  to  the  eiercist-  of  the  summary  juris- 
diction of  the  court  that  the  conduct  constitut- 
ing the  delinquency,  for  which  disbarment  la 
moved,  may  subject  the  party  to  indiclmenl. 
When  such  is  the  case,  he  is  not  required  u    " 


the  afQdavita  charging  the  onlcii 
himself,  and  the  court  confines  its  inquiry 


quency.  for 


K'ng  the  olhcial  delin- 
!  compelldi  to  crimi- 


strictly  to  such  acts  as  are  inconsistent  willi  lite 
attorney's  duty  In  his  profession.  It  iooksnnly 
to  the  profcHSional  conduct  of  (he  attorney,  and 
acts  upon  that. 

In  htfphfii*  T.  mU,  which  was  before  the 
Court  of  Exchequer,  a  dislinclion  was  drawn 
between  the  misconduct  of  an  allomey.  oWBide 
of  a  proceeding  in  court,  which  might  mildect 
him  to  an  indictment,  and  such  misconduct 
committed  by  bim  in  a  proceeding  in  conrt 
For  the  former,  no  motion  to  disbar  would  be 
entertained;  for  tlie  killer.  Uie  motion  would  be 
hctml.  There  un  attorney  for  the  defendants 
560 
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hai  penuaded  ■  materi  si  witnesa  for  tbe  p]aiD^ 
lit  to  abeeDt  himself  from  the  trial  of  the  cauae, 
and  had  undertaken  to  indeinnify  him  for  any 
damage  he  might  sustain  for  so  doing.  Upon 
affldavita  dlsclcMing  this  matter,  application  was 
made  to  disbar  the  attorney.  It  was  objected 
that  the  court  would  not  exercise  its  sumuiary 
Jurisdiction  when  the  misconduct  charged 
amounU  to  an  Indictable  offense,  as  was  the 
conspiracT  in  which  tbe  attorney  was  engaged. 
But  the  Chief  Baron,  Loni  Abinget,  answered 
that  he  never  understood  that  an  attorney  m'  """ 
not  be  struck  oS  the  roll  for  misconduct 
eatuein  whidt  7t«  uxu  on al£>rn«y  merely  because 
the  offense  imputed  to  him  was  of  such  a  nat- 
[3IS]  "**  ''"'  he  might  have  been  indicted  for  it;  that 
so  long  sa  he  bad  been  in  Westminster  Hall 
he  had  never  beard  of  such  a  rule,  though  the 
court  would  not  require  tbe  attorney  to  answer 
the  affldaviu.  "If,  indeed,"  said  tbe  Chief 
Baron,  speaking  for  tbe  court,  "a  case  should 


by  its  summary  Jurisdiction  might  compel  him 
to  do  justice,  and  at  the  same  time  hiis  been 
guilty  of  Bomethin;;  Indictable  in  itself,  but 
arising  out  of  the  cause,  the  court  would 
Inquire  into  that  with  a  view  of  striking  him  off 
the  roll,  but  would  leave  the  party  aggrieved  to 
bis  remedy  by  criminal  prosecution."  And 
again:  "Where, Indeed,  theattomey  is  indicted 
for  some  matter  notconnected  with  the  pra  '' 

of  his  profession  of  an  attorney,  that  also 

ground  for  striking  him  oS  the  roll,  although 
In  that  case  it  cannot  be  done  until  after  ~  ~  ~ 


defeat  the  administration  of  ji . ..„ 

grossly  dishonorable.  He  bad  employed  for  the 
success  of  bis  cause,  means  inconsistent  with 
truth  and  honor.  He  was,  iberefore,  rightly 
disbarred  without  reference  to  bis  liability  *-  - 
criminal  prosecution  for  bis  conduct. 

Thet«  la  no  case  I  have  been  able  to  find,  after 
a  somewhat  extended  examination  of  the  re- 
ports, where,  for  an  indictable  offense,  wholly 
oistinct  from  the  attorney's  professional  con- 
duct, thecommission  of  whica  was  not  admit- 
ted, he  baa  been  compelled,  in  advance  of  trial 
and  conviction,  to  show  cause  why  he  should 
not  be  disbarred,  except  one  In  Tennessee  for  ac- 
cepting a  challenge  to  light  a  duel  and  killing 
bis  antng^onist.  Smith  v.  Tennettee.  1  Yerg., 
S28.  This  case  Is  etceptional  and  finds  no  sup- 
port in  the  decisions  of  the  courts  of  other  States. 
There  is  no  case  at  all  like  the  one  at  bar  to  be 
found  In  the  reports  of  tbe  courts  of  England 
or  of  any  of  the  States  of  tbe  Union. 

In  tbe  numerous  cases  cited  tn  the  opinion  of 
my  hrcthera,  the  matter  which  was  the  subject 
of^complalnt,  and  the  ground  of  the  action  of 
the  court,  related  to  the  conduct  of  tbe  party  in 
bis  prof  eaalonal  business  or  in  business  connect- 
ed with  orgrowingout  of  his  profession.  Thus, 
[SIS]  tlie  advertisement  of  sn  attorney  that  he  could 

Ecocure  divorces  for  causes  not  known  to  the 
iw.  without  publlcitv,  or  reference  to  thepar- 
ties'  residence:  colluding  with  a  wife  to  manu- 
facture evidence  to  procure  a  divorce;  the  mis- 
application by  him  of  funds  collected;  his  brib- 
ery of  witnesses,  hiring  them  to  keep  out  of  tbe 
way,  or  to  disre^rd  a  subpoena;  hisfalsely  jwr- 
sotutlng  another  in  legal  p  roceedings :  insti  tuting 
£70 


suits  without  authorial  knowingly  caking  in- 
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lng"tl 
in  an  alBdavit  to  procure  alimony;  alter- 
ing a  letter  to  a  Judge  In  order  to  secure  the  al- 
lowance of  ball;  atttmintiug  to  make  an  opposing 
attorney  drunk,  ui  order  to  obtain  an  advantage 
of  himontbe  trlalof  thecsuse;  obtaining  mon- 
ey from  a  client  by  false  representations  re- 
specting the  latter'B  title  to  lands,  and  advances 
for  taxes;  and  meoy  other  like  matters,  which 
operated  as  a 'fraud  upon  the  court  and  lended 
to  deceive  it,  and  were  inconsbtent  with  pro- 
feasiona!  honor  and  integrity,  were  very  prnp- 
erly  considered  as  sufficient  grounds  for  tempo- 
rary suspension  or  absolute  expulsion  from  tbe 
bar.  And  in  this  class  of  cases  we  sometlnies 
find  objections  were  taken  that  the  offensec 
charged  subjected  the  attorney  to  liability  foi 
Indictment,  and  for  that  reason  should  not  be 
considered ;  and  it  was  in  answer  to  such  objec- 
tions that  language  was  used  which  apparently 
conflicts  with  the  views  I  have  expressed,  but 
not  really  so  when  read  in  connection  with  the 
facts.  In  those  cases  tlie  conduct  of  the  allor- 
ney,  even  when  furnislilng  ground  for  Indict- 
ment, was.  independently  of  its  criminal  char- 


which  can  have  no  application  where  tbe  offense 
asinthiscase,badDoconnectioQ  with  the  party's 
professional  conduct. 

In  illustration  uf  tills  statement  I  will  make 
a  brief  reference  to  some  of  tbe  cases  cited  by 
my  brethren,  and  upon  which  they  seem  chiefly 
to  rely.  That  of  siepliem  v.  Hili.  in  the  Court 
of  Exchequer,  already  explained,  confirms  whal 
I  have  said.  There,  while  holdlne  that  tbe  fad 
that  llie  matter  complained  of  might  subject  the 
attorney  to  an  Indictment  would  not  pi«Tent  on 
inquiry  into  it,  so  far  as  it  oilected  nia  profea-  [3141 
sional  conduct,  Lord  Abingcr  takes  partlcnlai 
nains  tosay,  as  appears  from  the  quotation  from 
ills  opinion  which  I  have  ^ven,  that  where  tbe 
mailer  Is  not  connected  with  the  practice  uf  the 
atiomev's  profession,  though  it  mlKht  be  ground 
for  strlKing  him  from  the  roll,  "  In  that  case  it 
cannot  be  done  until  after  conviction  by  a  Jury." 
lni)niMatUrofBlake,ZE\.&  El.,q.  B.,S4, 
tbe  court  held  that  its  summary  jurisdiction 
ils  nttomeya  is  not  limited  to  cases  in  which 
they  huve  been  guilly  of  misconduct,  such  as 
amountsto  an  indlctaolc  offense,  or  arises  in  the 
ordinary  course  of  their  professional  practice, 
but  extends  to  all  cases  of  groM  misconduct  on 
their  part.  In  any  matter  in  which  they  may, 
from  its  nature  tie  fairly  presumed  to  have  been 
employed  in  consequence  of  tbeir  profeEsional 
character.  In  that  case,  money  had  been  lent 
an  attorney,  previously  known  and  employed 
such,  upon  his  noteand  a  deed  of  assignment 
of  a  mortgage  on  an  estatein  Ireland,  by  which 
~  «aler  amount  was  secured  to  him.  Theea- 
_  .  getting  into  the  Irish  Encumbered  EstaUa 
Court,  the  attorney  borrowed  the  deed  from  hla 
creditor  for  the  purpose,  as  alleged,  of  support- 
ing his  claim  in  that  court,  butln  reality  in  or- 
der to  obtain  the  paymeni  of  tbe  amount  se- 
cured to  him.  Having  establiriied  Us  ri^t  to 
that  payment,  bereturaedUiedeedtotbeond- 


107  V.  & 
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ilor,  uid  afterwards  recef Tod  tho  whole  amount 
aecured  and  appropriated  h  to  his  own  un.  It 
ii  witbrefneDce  to  theae  facts  tlut  ChitfitiutUt 


to  the  lendvln  the  flrBl  Initance,  asan  atlorae;^, 
be  thoogfat  tbe  tnnaactlon  had  tdtlmatelr  ne- 
aolnd  Itielf  into  a  mere  loan  between  them  aa 
IndlTldnala.  But  the  transaction  had  eridentlf 
grown  out  of  their  former  relation  as  attorney 
and  client.  Mr.  Jiatitx  Cratunlon,  In  coooo^ 
rlngwith  the  (JAt^JiiiMM,  said:  "In  the  pres- 
ent case,  I  cannot  say  that  Blake's  tiand  was 
not  oommltted  In  a  matter  connected  with  his 
professional  character.  If  be  did  not  act  in  It 
as  an  attomej,  be  at  all  events  took  advantage 
of  his  prof eedottsl  position  to  deceive  Beevii*  " 
(the  lender). 
In  Se  Eia,  L.  R.,  S  Q.  B.,  MS,  an  attorney, 
rat5]  acting  as  a  cleik  to  a  flrm  of  attonieyB,  In  com- 
pleting the  isle  of  certain  propertj,  received 
the  bdance  of  the  purchase  money  and  appro- 
priated It  to  his  own  use.  On  affldsvtta  stating 
the  facta,  ■  motion  was  made  to  strike  him  off 
the  rolls.  He  admitted  the  miasppropriaUon  and 
was  accordingly  suspended  tor  twelve  months. 
8^  OMtfJiiftiet  Cockhum:  "  In  this  case,  if 
the  delinquent  had  t>een  proceeded  against  crim- 
InaDTuponthe  facts  admitted  by  him,  it  is  plain 
that  ne  would  have  heen  convicted  of  emhezzle- 
ment,  and  upon  that  conviction  being  brought 
Ijefore  us,  we  shouM  have  been  bound  to  act. 
If  there  bad  been  a  conflict  of  evidence  upon 
the  affidavits  that  might  be  a  very  sufficient   -  - 


the  person,  against  whom  the  application  is 
made,  admitting  the  facta."  IliadiincuUtasee 
the  pertinency  of  this  dedslon  to  the  position 
taken  by  my  brethren.  These  two  cases  are,  In 
the  language  used,  the  strongest  to  be  found  In 
Uie  reports  on  that  side;  but  their  tacts  give  it 
no  strength  whatever. 

In  jpMobKot  Bar  v.  Kimbatl,  64  He.,  140.  the 
attorney  bed  been  convicted  of  forging  a  depo- 
sition tued  by  him  in  a  suit  against  his  wife  tor 
a  divorce  and,  though  pardoned  for  the  crime, 
the  fraud  upon  thecourt  remained;  sndforthat 
and  for  other  disrepntable  practices  and  profes- 
sional mlsconducl,  rendering  him  "nnnt  and 
unsafe  to  l>e  entrusted  with  the  powers,  duties 
and  rcHpotiBibllltles  of  the  legal  profession,"  he 
was  disbarred. 

lu  DOano't  Otue,  5817.  H.,  5.  where  an  sltor- 
ney  was  dlshaired  by  the  Supreme  Court  of 
New  Hampshire  for  wrongfully  appropriating 
to  his  own  use  money  of  a  town  received  1^ 
him  OS  a  collector  of  taxes,  the  commiS»ioa  of 
the  offense  wasadmitted.  This  js evident fn>m 
the  statement  of  the  court  In  its  opinion  that 
"  he  ud  his  wife  and  family  did  what  they 
could  to  make  good  the  loss  to  the  town,  but 
with  only  partial  success." 

In  Ftrrg  v.  State,  3  Greene  (la.),  SSO,  the  false 
■wearing  cbargedssoneof  the  grounds  of  com- 
plaint against  the  attorney  was  committed  in  a 
cause  managed  by  him.  In  which  he  voluntari- 
ly appeared  as  a  witness,  thus  practicing  a  fraud 
tSlS]  upcHi  the  court  by  employing,  to  sustain  his 
cause,  means  inconsistent  with  truth  and  honor. 

lu  meparte  TFiiOi,  64Ind.,  Ml.  the  atttmi^ 
had  forged  an  affidavit  to  obtain  a  change  of 
venue,  and  had  thus  grossly  Imposed  upon  tike 
See  17  Otto. 


¥or  this  ImpodtloD,  fndependenlly  of 
he  crime  committed.he  was  properly  disbarred. 
In  Stparti  Bitrr.  9  Cnnch,  C.  C.,  S80,  the 


taU,  1 
aefen 


bdl,  to  run  away,  Instilutiiig  suits  against  par- 
tiea,  and  appearing  for  parties  without  anthon^ ; 
bringing  vexntlous  and  frivolous  suits,  many  of 


persons  utterly  insolvent;  purchainng 
B  un  ai  a  tmstees'  sale  of  an  insolvent's  estate 
under  unfair  circumstances:  making  HctiUons 
claims  and  bringing  suits  with  a  view  to  extort 
money;  aitd  taklnga  blllof  aaleftomoneatioQt 
to  be  dlstnlited  for  rent  to  prevent  such  distroi. 
These  charges  having  been  sustained,  the  aXUtr- 
ney  was  rightly  suspended  from  practice  for 
one  year. 

In  In  B»  F'tref,  M  N.  T.,  U1,  there  wen 
several  charges  against  the  attorney,  such  as 
that  his  genera]  reputation  was  bad;  that  he  had 
heen  several  times  Indicted  for  perjury,  one  or 
more  of  which  indictments  were  pnidlng:  that 


tmntatlon  had  been 
otherwise  Impeached  In  a  tnal  at  the  drcnlt 
Sut  the  court  appesn  to  have  tMsed  its  tctioa 
tuxm  the  character  of  the  attorn^  as  a  vez^ 
tious  mover  of  sidtaonfrivolonagnmnds.  "He 
was  crowding  tte  calendar,"  md  the  court, 
"with  vast  numbeiB  of  Ubel  salts  In  his  own 
favor,  and  In  the  habH  of  indicating  additional 
)ibel  suite  upon  the  answer  to  those  {xwiously 
brought  I7  him.  In  one  instance,  at  least,  he 
had  sued  bis  client  in  a  Justice's  couTt,and  when 
beaten  upon  trid.  instead  of  appealing  from  the 
Judgment  he  commenced  numerous  other  suits 
against  him  in  different  fcmns  for  the  same 
cause,  when  he  most  have  known  that  the  de- 
mand wBB  barred  by  the  first  Judgment  ren- 
dered. The  only  Inquiry  is,  whether,  Insndta 
thecoutthss  thepowerlomotectthepnb- 


lic  by  preventing  such  persons  fmn  practuing 
as  aflomeya  and  counselors  in  the  courts^  the 
SUte,  and  by  that  means  harass  iu  dtixeus.' 


And  the  court  held  that  it  had  the  powerunder  I*^^ 
a  special  statute  of  the  Slate  authorizing  the  re- 
moval or  suspension  of  attorneys  and  counsel- 
ors, when  gi^iy  of  any  deceit,  malpractice  or 
misdemeanor;  and  that  its  power  was  not  lim- 
ited to  cases  where  such  deceit,  malprai^ce  or 
misdemeanor  were  practiced  or  committed  in 
tlie  exercise  of  the  profession  only,  but  under 
the  statute  extended  to  cases  where  there  was 
general  bod  character  and  misconduct. 

None  of  these  cases,  as  is  manifest  from  the 
Statement  I  have  made,  coven  that  of  an  indict- 
able offense,  wholly  distinct  from  the  attorney's 
prof esstonal  conduct.  None  of  them  counte- 
nances the  extraordinary  outhori^  of  the  courts 
over  attorneys  and  cmmseton  asserted  by  iny 


or  upon  information  d 
some  other  Irregtilar  way,  that  an  attorney  has 
committed  a  pubUc  offense,  having  no  tdatitm 
to  the  dischs^  of  bis  profesdonsi  duties,  cod 
nimmon  him  to  answer  for  Ibe  oftense  In  ad- 
vance of  trial  or  conviction  and  summarily  pim- 
ishhlm.It  la  time  tl^  lawwaa  changed  by  statute. 
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Such  a  power  cumot  be  eof  ely  inlrualed  to  uj 
tribuQBl.  It  mi^ht  be  exercised  under  the  ez- 
cilement  of  passion  and  prejudice,  as  the  rec- 

ordB  of  courts  Hbucdantty  saow.  Its  malnle- 
nance  would  tend  lo  repress  all  indcpeodeuce 
on  the  port  of  the  bar.  Men  of  high  honor 
would  hesitate  lo  Join  a  profession  In  which 
their  conduct  might  be  £ul>jucu-d  to  investiga- 
tion, censure  and  punishment, from  imputations 
and  charges  thus  secretlv  made. 

Seeing  that  thig  must  be  the  inevitable  result 
of  suchBnunlimitedpowerof  the  court  over  its 
attorneys,  roy  brethren  are  careful  to  express 
the  opinion  that  it  should  seldom  be  exerclned, 
when  the  oHeose  charged  ngainst  the  attorney 
U  indictable,  until  after  trial  a.id  conviction,  un- 
less its  commission  is  admitted. 

But  the  possession  of  the  power  being  con- 
ceded, and  its  exercise  being  discretionary, 
there  is  in  the  hands  of  an  unscrupulous,  vin- 
dictive or  passionate  judge,  means  of  oppression 
and  cruelty  which  ahoutd  aot  be  alloweu  in  any 
[SIS]  free  government.  To  disbar  an  attorney,  is  lo  in- 
flict upon  him  a  punishment  of  the  severest 
character.  He  la  admitted  to  the  bar  only  after 
years  of  study.  The  profession  may  be  to  bim 
the  source  of  great  emolument.  If  possessed  of 
fair  learning  and  ability,  he  may  reasonably  ex- 
pect to  receive  from  his  practice  an  income  oi 
aevemt  tliousand  dollars  a  year;  equal  to  that  de- 
rived from  a  capital  of  one  or  more  hundred 
thousand  dollar:!.  To  disbar  him  naving  such 
a  practice  isequivalenttodeprivingbim  of  this 
capital  It  would  often  enlail  poverty  upon 
himselfanddestitutionupon  his  family.  Surely, 
the  tremendous  power  of  inllicting  such  a  pun- 
isbment  should  never  be  pcrmitt<;d  lo  be  exer- 
cised, unless  absolutely  necessary  lo  protect  llie 
court  and  the  public  from  one  shown  by  the 
clearest  legal  nroof  lo  t>c  unlit  to  be  a  member 
of  an  honorable  profession. 

To  disbar  an  attorney  for  an  indictable  offense 
not  connected  with  his  professional  conduct,  be- 
fore trinl  and  conviction,  isalso  to  inflict  an  ad- 
ditional wrong  upon  him.  It  is  to  give  the 
moral  weight  of  the  court's  judgfbent  against 
bim  upon  the  trial  on  an  indictment  for  that  of- 

I  am  of  opinion,  therefore,  that  the  prayer  of 

the  petitioner  should  be  granted,  and  a  peicmp> 
tory  tiiaiidamui  directed  to  the  circuit  cou  '  ' " 
vacate  the  order  of  expulsion  and  restore 
to  the  bar.  The  writ  is  the  appro{)riut«  remedy 
in  a  raise  where  the  court  below,  in  disbarrinn 
an  ntlomey,  has  exceeded  its  jurisdiction.  £2 
imrU  Braiiey.  7  Wall.,  864  J74  U.  S..  XIX., 
2141:  ExparU  liobiiuon,  19  Id..  606  [S6  U.  S., 

XXII.,  aos]. 

True  copy.    Teat : 

James  U.  McSeoney,  Clerk,  Sup.  Court,  C.  B. 

Clted-110U,8..«8t. 


lO  tedend  question  gfr- 

o  Uk  tact  of  R 
loner,  not  as  to  his 
ie  Ordinance  of  Pe- 


RICHARD  8.  ALLEN,  Kf.  in  Mr  , 

WILLIAM  N.  McVeigh. 

<8ee  B.  C,  IT  Otto,  t3t-iS!.i 

Ftdtml  quaUan,  ichat  t* — lidbilily  of  indarur. 

I.  A  decision  b;  a  stMe  court  that,  br  the  geneml 

pilnclpka  ol  oomilcrclBi  law,  U,  ilurloit  ttH!  late 
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ciril  war,  an  loOMser  <«  ■  (ttomlMorr  note  alMii- 
doned  hli  residence  in  Icwal  tetrltory,  and  went  to 
raalde  permaneutlrirttlmi  tiie  eonfedente  Unas  be- 
fora  toe  note  maturad,a  notice  of  protest  leCtatbla 
former  residence  In  the  loralterrtton-  was  not  mf- 
Odent  to  vhartte  him,  If  hnobaDgeoiieeldMceiraB 
knowD,  or  by  tbe  eierolM  of  raaonaUe  dlUc« 
ml«rht  have  been  known,  to  tbe  holder  of  the  n 
when  It  matured,  preeenis  no''  ' 
ln«  this  court  Jurisdiction. 

2.  Tbe  Inue  In  lucb  case  ■•  • 
ohan)^  of  realdenoe  by  tbe  lui 

power  to  make  a  cbanite,  and  tl 

oeeslon  and  the  Pmclamatloiu  of  tbe  Pnaldent  are- 
In  no  way  Involved. 

[No.  228.] 
ArgutdMar.  SO,  Apr.  S.  ISSS.  DtcidedApr.  16. 

ines. 

IN  ERROR  lo  the  Muprcme  Court  of  Appeals 
of  the  State  of  Virginia. 

This  action  was  brou.i^bt  in  the  Corporation 
Court  of  Alexandria,  Vir^nia,  by  the  plaintiff 
in  error,  to  recover  from  the  maker  of  certain 
protested  notes,  the  amount  due  thereon. 

Tlie  first  trial  resulted  in  a  verdict  nnd  Judg- 
ment for  the  plaintiff.  On  a  writ  of  error  to 
the  court  below,  this  judgment  wns  reversed 
and  a  nin>r«  de  nom  ordered.    20  Grott..  Cf8. 

On  the  second  trial,  the  verdict  and  jiidgmect 
were  for  tbe  defendant.  A  second  writ  of  er- 
ror having  been  denied  by  Hie  court  below,  the 
phiintiff  sued  out  this  writ  of  error. 

The  facts  of  the  cose  are  staled  by  the  court. 

Mr.  H.  OXlMrUffhton,  for  plaintiff  in  error: 

This  court  has  decided  that  this  is  a  federal 

ifuUliiin  V.  MeSUa,  20  Wall,  646  (87  C.  B., 
XXII.,  448);  Band  v.  Moort,  »S  U.  8.,  C9» 
(XXIIL,  088). 

This  court  has  frequently  decided,  not  only 
thai  the  defense  is  witliout  the  shadow  of  a  fouu- 
dalinn.but  also  that  it  presents  fcUcrol  questiocs. 

Lvdtoie  V.  liaintey.  11  Wall.,  081  (TS  U.  S.. 
XX,.  216);  MiteMlw.  U.  S..  21  Wall..  850  (B» 
U.  8.,  XXIL,  DM);  WiUianu  v.  Bruff]/.  86  U. 
S.,  176  (XXIV.,  718). 

Metm.  P.  PhllUpH,  IT.  A.  J^auty  and  )F. 
H.  PMIIipt,  for  defendant  in  error: 

We  submit  that  the  record  docs  not  show  thct- 
any  right,  title,  privilege  or  Immunity,  asserted, 
by  the  plaintiff,  under  tbe  Constitution,  treaty, 
stntutc,  commission  or  authority  cxerdeed  un- 
der tbe  United  Stales,  has  been  denied  by  the 
judgment  complained  of. 

arni-v.  J/fF«irA,08  U.  8.,  838(XXV..  lit). 

When  the  record  shows,  besides  a  federal 
quealioQ,  other  matters  decided  by  the  slate 
3urt  suincient  lo  sustain  the  judgment  over 

bich  Ihis  court  has  no  jurisdiction,  the  Judg- 
__ient  will  be  afHrmed,  however  erroneouslj  the 
federal  question  may  have  been  decided. 

Jfurti«vl:v.Jfemp/.t»,20  Wall.,  636(87  U.  8.^ 
XXU.,  444). 

Mr.  Clii^  Jvitiee  Waita  JeHvered  the  opia- 
ion  of  the  court: 

ThisisBSuit  against  William  N.  McVeigh. 

1  Indorser  of  two  promissoiy  nolea,  and  Ihe- 
matler  in  dispute  is  as  to  tbe  sufHcieccy  of  the 

"'  es  of  didionor.  The  notes  fell  due,  one  on 


Nora.— Wolfce  0/  itemond,  mm-ntynMnt.  pmbtf. 

hnlblaui  at  to  (rrncc.   Bee  noU  to  Bunard  v.  Lever- 
lag.  iAt.  S.  (fl  Wheat.),  KB. 

It  i*  immaterial  wheOitr  indorwr  reedea  ncCfce  if 
ilHeitlftffrnceiitowl  In  BniHiiO  ft.  f^  not*  to  Rar. 
ria  V.  Hobtnaon.46  U.S.  (4  How.), 38*. 


o„....,Goo'§<}'-' 


^T.i.gi^  T.  McVbio^ 


kt  the  EzduBgs  Bank  of  VininU  b 
dria.  The  douit.  In  Ua  ceniSctte  oi  . 
«M«d  Uiat  be  had  deHrend  a  notice  of  proUrt 
[«M]  to  WfllUm  N.  HoTdgh.  by  leaving  It  at  his 
dwelling  in  the  hud*  cX  hia  white  aerraut,  aod 
the  iaaue  on  the  trial  waa  aa  to  whether  the 
hosae  at  irtddt  the  notice  waa  left  waa,  in  fact, 
the  dweUlDK  of  McVei^  at  the  time.  Upon 
Ihia  point  UcVelKh  teaUfled,  in  mfaataoce,  that 
ataometlmeprevioiu  tothe  24thof  Uaf,  1061, 
he  aent  hia  famllT  to  tala  fann  in  Culpepcr 
County,  Va. ;  that  ne  remained  at  hia  home  in 
Alexandria,  until  after  the  mlllta^  forces  of  the 
United  State*  took  posaeaaion  of  ue  tity,  which 
vaa  the  Mth  of  Hay;  that  on  the  30th  of  Hay, 
under  a  pau  from  the  United  Btatea  auttKwltlea, 
be  left  his  home  and  went  within  the  confeder- 
ate llnea  to  Join  hia  family,  with  the  intention 
of  not  TetamtngBo  Itaurna  the  dty  remained  In 
'"     'nof  the  United  Statea,  which  he 


<tf  age,  who  had  been  formany  vean  Ua  ___ 
ant,  and  tnreejcolored  aerranla.who  were  aUvea; 
that  be  did  not  dlacharge  his  white  aervantbut 
adviaed  her  to  go  to  the  country;  that,  on  kav- 
ing  be  bad  great  donbia  whether  be  would  ever 
ace  hia  pmpmtv  in  Alexandria  again;  that  be 
remafated  with  his  family,  in  Culpeper,  until  the 
fall  of  1801,  when  he  removed  to  RichinoDd  and 
enraged  Id  busiDesa  there,  and  that  be  Kmalned 
In  RlchmtKid  until  1B74,  when  be  returned  with 
hi*  family  to  Alexandria. 

At  the  doaeof  the  testimony,  the  court,  at  the 
request  of  McVeigh,  charged  thejmy  that,  "If 
on  or  about  the  8(ltb  oi  l&j,  1801,  and  prior  lo 
the  maturity  of  the  notes  sued  <m,  William  N. 
McVeigh,  having  previonaly  aent  his  family, 
went  himself  wiUifn  the  coufedeiate  military 
lines  with  the  intention  of  not  returning  to  Alex- 
andria during  its  occupation  tiy  the  United 
Btntea  forcea,  and  acconUngly  remained  with 


hia  familytmtU  the  year  1874;  that  such  abaence 
at  the  maturity  of  said  notes,  respectively,  was 
known  or,  In  the  exercise  of  reasonable  dili- 
gence, muat  have  been  known  to  the  Exchange 
Bank  of  Virginia,  at  Alexocdriai  thai,  at  the 
tfaae  of  M^d  maturity,  the  armed  forces  of  the 
United  States  and  of  the  Confederate  Slates 
confronted  each  other  on  Hues  immediately  in- 
il  tervenlng  between  the  City  of  Alexandria  and 
tbe  s^dWilllam  N.  McVeigh,  so  aa  to  cut  off 
and  prevent  actual  Intercourse  between  the 
two,  and  such  intervenLion  continued  down  to 
the  end  of  the  war,  the  notice  of  diahonor 
shown  by  the  notarial  certlBcstes  of  protest  Is 
not  sulBcient  to  flx  the  liability  of  William  N. 
HcVdgh  as  Indoraer,  and  the  Jury  must  And 
tor  him." 

This  insbuctlon  ts  substantially  the  same  as 
that  considered  in  the  Bant  v.  McVeigh,  98  U. 
8.,  888  [XXV.,  no],  and  which  we  held  did 
not  present  a  federal  question.  The  only  differ- 
ence, even  Id  language,  between  the  lustruc- 
tiona  In  the  two  cases  consJBta  in  what  is  said  in 
this  about  Ihe  eitabllsbnieDt  nod  maintenance 
cA  the  opposing  lines  of  military  forces  nndthe 
prevention  of  Utusl  intercourse,  which  wi 
In  the  other.  No  imporii 
See  17  Otto. 


18  given  in  the 


argument,  however,  lo  tUa  diffennce,  and  It 
mar  aa  wall  be  said  now,  as  it  was  before,  that 
"  AH  the  court  below  decided  was,  that  by  the 
gnieral  principles  of  commercial  law,  if,  dur- 
mg  the  late  civil  war,  an  indoraer  of  a  promis- 
sory note  abandoned  hia  residence  In  loyal  ter- 
ritory, and  went  to  reside  permanently  within 
the  confederate  lines  before  the  note  matured, 
a  notice  of  protest  left  at  his  former  residence 
In  the  loyal  territory  was  not  sufficient  to  charge 
him,  if  his  change  of  reaidence  was  known,  or 
by  the  exercise  at  resaonable  diligence  might 
have  been  known,  to  the  holder  of  the  noto 
when  It  maturec*."  Under  the  queation  raised 
by  the  charge  aa  given,  therefore,  we  have  nO' 
Jurisdiction. 

But  the  plaintiff  asked  of  the  court  certain 
instructions,  which  were  not  given,  and  error 
U  aaalgned  for  this.  The  fourth  of  theae  re- 
quests  present*  all  the  queatlona  relied  on,  and. 
waa  as  follows: 

"  If  the  Jury  believe,  from  the  evidence,  that 
the  notes  sued  on  were  discounted  by  the  Ex- 
change Bank  of  Virginia  at  Alexandria,  before 
their  maturi^,  or  that  they  were  renewals  (tf 
note*  theretofore  discounted;  that  at  the  time 
of  diaoount  the  makers,  indorser  and  Indorsee 
were  resident  of  said  dty;  that,  before  the  ma- 
turity of  the  said  notes,  the  federal  forces  bad 
taken  permanent  possession  of  said  city;  that, 
after  such  poaEesslon  the  indoraer,  William  N. 
McVeigh,  l^t  his  residence  in  said  city,  with 
the  intention  of  returning  thereto,  and  went 
within  the  confederate  lines  to  Join  his  fumlly, 
at  the  time  visiting  1%  the  County  of  Culpeper;  r^aai 
that  the  said  Indorser.at  the  time  the  saidDOtea 
respectively  became  due,  was  within  the  con- 
federate llnea  In  adherence  of  the  Southern  Con- 
federacy in  obedience  to  the  Virginia  Ordinance 
of  Seoemon ,  the  court  Instructs  the  j  ury  that  the 
said  Ordinance  of  Secession  waa  of  no  binding 
force  or  obligation;  tliat  neither  the  Procla- 
malioDS  of  the  President  of  the  United  States, 
issued  in  April,  18«1  [12  Stat  at  L..  1258],  and 
August  IS.  1861  [13  Stat,  al  L.,  1263],  nor  the 
existence  of  the  war,  nor  the  Ordinance  of  Se- 
cession of  the  State  of  Vireinla,  obliged  the  said 
indorsertobeabeentfromnlereddeocein  Alex- 
andria, nor  relieved  the  holder  of  said  noLes 
from  giving  him  notice  of  thedlahonorand  pro- 
test thereof;  that  such  absence  was  voluntary, 
and  did  not  affect  the  ri^ts  and  duties  of  the 

Krties  to  said  notes.  And  if  the  Jury  believe 
tm  the  evidence  that,  at  the  time  the  said 
notes  respectively  fell  due,  the  sold  indoraer  hod 
not  abandoned  his  intention  to  return  to  Alex- 
andria, and  had  not  acquired  a  domicil  else- 
where, and  that  the  notes  aued  on  were  duly 
dishonored  andpn>tested,andon  the  day  there- 
of,  notice  of  such  dishonor  and  protest  teas  left 
at  the  residence  of  the  indorser  in  Alexandria 
with  hiawhlle  servant  in  charge  of  the  aamc, 
such  notice  was  sufficient  to  bind  the  indotser, 
and  the  Jury  must  find  for  the  {dalntiff ,  if  tliey 
further  believe  from  the  evidence  thai  be  Is  the: 
bona  fids  holder  of  said  notes." 

The  only  point  presented  by  this  request, 

A  disposed  of  by  toe  charge  aa  actually  gtveo, 

that  which  relates  to  the  Ordinance  of  Secea- 

[>n  and  the  Procla  mat  ions  of  the  President. 

The  plaintiff  claimed  no  "title,  right,  privilege 

cr  Immunity,"  either  under  the  Ordinance  or 

the  Proclamalion«.   KcitLer  did  the  defendant. 


,Googf? 


Bdtbxicz  Coubt  or  the  Unitzs  States. 


Tbe  ismie  in  the  case  wu  u  to  the  tnd  ot  a 
chaoge  of  reddence  br  the  defendant,  not  aa ' 
his  power  to  make  a  change.  Tbe  plaiutift  d! 
not  claim  that  by  reason  of  the  Ordliunce,  or  the 
l4oclanutiou,  or  even  the  ezisleoce  of  actual 
war,  tbe  defendant  was  prevented  fiom  aban- 
doning hfs  home  in  Alexandria,  and  Uking  up 
another  ioalde  the  confederate  llneB.  Ndther 
did  the  defendant  claim  that  the  Ordinance,  the 
ProcIam&Con,  or  the  war,  <d  tfaemaelTea,  made 
the  notice  left  at  hie  former  home  inaufflcient. 
The  ultimate  fact  to  be  determined  was,  wheth- 
er, when  the  notice  was  left  at  the  house  fonncT- 
If  occupied  by  tbe  defendant,  it  was  left  at  his 
[437]  plare  oi  residence.  Aa  the  case  stood  upon  the 
evidence,  the  Ordinance  of  Brcession  and  the 
Proclamaliona  were  in  no  way  involved.  The 
plniolifT  claimed  nothing  under  them,  neither 
(lid  the  defendant.  Tbe  charge  in  respect  to 
tbcm,  aa  rei^uested,  was  therefore  immaterial, 
and  was  pi'opcrly  refused.  As  this  presented 
the  onlv  lederal  question  in  tlie  case,  and  it  was 
correctlj  disposed  of,  we  cannot  consider  the 
otlwr  errors  asrigned.  Murdodc  t.  Mvmvhit,  SO 
Wall.,  8«0  [87  U.  6.,  XXH.,  429]. 

Tke  judgment  of  th«  Supreme  Court  of  Ap- 
ptaU  1^  Virginia  it  nfflmud. 
I'rueoopT.    Test: 

James  H.  MoKenue;,  Clerk,  Bup.  Court,  U.  8. 

Clted-111  U.  a..  Tie. 


'  LEMUEL  J.  DATIS  et  au,  IHfi.  in  B 
STATE  OF  SOUTH  CAROLINA. 

(See  8.  C  IT  Otto,  lUT-an.) 


I  of  eantt  aaainii  U.  3.  Xarthml*,  and 
Omr  dipatia  ana  atiittani»-~power  of  Siatt 
Court. 

1.  Seotlon  MS,  B.iL,wlifadi  proTtdes 


oertalQ  prcsecutiona  fmnt 


)f  Tf^^Un 


, »8tate  Court 

a  Fedenl  Court,  embcaoea  tbe  case  tA  United 
ciBtea  Manihels  or  tlieir  deputlea  or  ~ "'  ' 
when  tber  are  ensagad  In  tlie  >e — '— 
Issued  for  tbe  arrest  of  Mitlee  aoo 
of  tlie  revenue  laws  of  tbe  United -_ 

i.  Ttie  pmteotlon  whkA  tlie  law  Urns  tumlebei 
to  tbe  DuialuJ  and  his  deputr.  also  Aldds  all  wbo 
lawfully  assWblmln  tbe  peifonaanoa  of  Ua  oO- 
dat  du^. 

S.  Where  tbe  nroeeoutlon  li  removed,  tbe  jurta- 
dlotlon  of  tbe  Hroult  Court  oompleteir  vests,  and 
tliatol  the  Btale  Court  eeasee  alloaether  and  there 
oao  tw,  oonaegueatlr,  no  breach  of  tbe  ball  bond  In 
not  aroearing  In  tbe  State  Court,  and  proceedings 
to  forfeit  It  and  render  JudgnMmt  upon  It  against 


ironed  bg  piainUj^  in  error  Mar.  tS,  1M83. 
Leave  to  fiU  Intf  groMted  to  dtfendant  ia 
error  Mar.  30, 1883.     Decided  Apr.  S3, 18S3. 


South  Carolina. 

The  hiihHj  and  facts  of  tbe  case  aj^ioar  In  tbe 
oi^nion  of  the  court. 

J6-.  8.  F.  Pliill^%  OiNct'bir^ffen. ,  for  plaint- 
iffs in  error. 

Jfr.  C.  a.  MUet,  AUy-Oen.  itfBauA  Oaeviina, 
for  defendant  in  error. 

ifr.  JvHee  M»tth«wB  delivered  the  opinion 
of  the  court : 

Lemuel  Davis  was  Indicted  for  the  mmder 
of  one  Hall  in  the  Court  of  Oeneral  Sewlaos 
for  the  County  of  Spartanburg,  in  South  Car- 
olina, In  July,  1876 ;  and,  being  In  cuMody,  it 
was  ordered  by  tbe  court  that  he  be  enlarged 
on  giving  tiail  for  his  appearance  at  the  next 
term  of  tbe  court,  it  bdng  teqipred  that  tbe 
bond  abould  contain  a  condition  that  it  eboukl 
be  forfeited  in  case  the  prisoner  should  le 
ordered  bevond  the  limits  of  the  State  by  tte 
proper  autJiority  of  the  Army  of  the  Uniitd 
States.  He  entered  into  a  recognizance  accord- 
In^y,  the  other  plaintiffs  in  error  being  hia 
sureties. 


of  South  Carolina,  a  petition,  which  is  set  out 
in  record,  as  follows ; 

"United  States  of  America, 
Dittriet  of  South  Carolina,  Fourth  Ctrcvil.- 

To  tbe  Judges  of  the  Circuit  Court ; 

Tbe  petition  of  Lemuel  J.  Davis,  corporal  of 
Company  K,  I8tfa  V.  S.  Infantry,  shows : 

That  some  time  In  Febmaiy,  1876,  be  was 

atailed  to  serve  aa  one  of  a  guard  of  United 
States  aoldiers  to  aid  Dqin^  Harsbal  James 
Jarrett  in  making  the  aneit  of  one  Brandy  Hall 
underawarrantbsdcdbyaU.S.  Commissioner  rsMi 
for  viohttloo  of  iotamal  revenue  laws  as  a  dis- 
tiller. 

That  said  guard  of  U.  a  soldiers  oonsleted 

[  two  men  under  tbe  command  of  first  Lieu- 
tenant W.  A.  Hitler,  ISUi  U.  S.  Infantry.  That 
said  guard,  under  command  of  said  Lieutenant 
Miller,  proceeded  witb  Depu^  Marshal  James 
Jarrett  to  the  house  of  said  Brandy  Hall,  for 
the  purpose  of  arreatlng  him.  That,  for  the 
purpose  of  making  tbe  arrest,  the  house  of  said 
Hall  was  surrounded.   This  petitioner  was  st»- 


netHMguofR. 

AsultagelDati , 

betsauedlndlvlduallTand  aousrht  i 

loer;  aa,  a  suit  agalDst  a 

iU  nfiiMl  to  deUvera  letter, . 


_ITonL— Ronnalttf  oeMoni;  acMonsagnlfut  itglten , 

BT  max  be  removed^tbough 
and  aousrht  to  be  held  se  a 

„       w-  IK.  K  mii  BffAinat  A  ■ ' ' —  ■*"" 

wrongful 

a  ooUeeter  of  Internal  revenue  Q101M7B  IIp^bhj  iu- 
acted,  or  an  aotioa  of  slander  agauM  a  revenue 
oOoer.  Butoer  v.  HlUer,!  Woods, SO:  Warner  r. 
VowIot,  t  Blatohf.,  Sll ;  Tan  Zandt  r.  Maxwell,  > 
Blatobt..  4a;  Bait  Oo.  v.  Wilkinson,  8  BtetobtTw ; 
FbiUr^.  Diek  7S  U.  8..  XTin., ««. 

The  rlgbt  tr ■-  -" "-■■- 

•ipenee  or  hi 

voinT.    Wood , 

Oruntnal  cases  are  removable 

ariMs  iiDder  a  law  o(  tbe  united  States.  State  .. 
Davis.  UB.C,  an :  nndlerv.  Batterfleld,  3  Woods, 

A  erlmlna]  prooeedlng  b  conunenoed  and  mar  be  |  ] 


tber  proceedings  bad  bi  United  Mates  court.  8tal« 
V.  Port,8FBd.  Hep.,  IIT;  Bute  v.  Bolton,  11  Fed. 
Bep.,m. 

u  a  erlnlnal  ease  Is  mnoved.  It  muatlie  deter- 
mined aooordinc  tn  tbe  law  of  the  Slate.  Tmnfo 
see  V.  DavCuO  U.  S^  XZT.,  «4B;  Qeorgta  v. 
O'Oradr,  3  Woods,  M. 


der  tbe  lam  of  a . 

Com.  r.  Osier.  H  Mass.,  tU. 

A  penon  Indicted  In  a  slate  court,  for  an  act  done 
under  oolor  of  the  revenue  laws,  mar  remove  tbe 
case.  Tennessee  v.  Davis,  100  11.  8.,  XXT„  Mt ; 
Btate  V.  HosMna,  77  N.  C  «]:  Flndlerv.  BattarteU, 
S  Woods,  im i  Georgia  v.  O'QndrTlVoods.  4M. 

Anr  la*  providing  tor  the  eneeiaient  and  coDec- 
lon  of  a  tax  to  par  tbe  expenses  <d  govemment  la 

if.     ^Fowler,  «Blatcht.,  «1 ! 


,Co(J^J-f- 


Davis  t.  South  Cabolhta. 


«^ile  yoQi  potHIoiMT  wu  gfuaidln^  the  back 
door,  mM  Hall  nude  Ua  escape  through  a  hole 
in  the  side  of  the  booae  twar  when  petittoner 
was  atandlDg,  Bprang  past  bim.  M;;hl«iilng  Ua 
hoiae.  and  acdaentljr  JHichargiiig  Us  piece. 

That  by  the  disctuTKe  (d  Us  said  |riece  the 
•aM  Hall  waa  abot  and  mortallr  wouaded,  and 
anbaequeDtlf  died  of  said  wound.  Tour  petl- 
thmer  dtowi  that  at  the  time  of  said  accident' 
he  waa  in  the  dlsdMrn  of  hii  duly,  and  that 
aaid  shooting  of  nid  Hall  was  purely  acddent- 


tlMrefor. 

been  aneated  and  bound  over  for  trial  in  tbo 
Circuit  Court  of  the  State  ot  South  CaroUna 
for  Bpajtanbufg  County,  for  the  murder  of  atia 
Ball 

That  an  indictment  by  the  grand  Jury  of  that 
county  for  murder  was  found  at  the  August 
Term  of  a^d  court  against  your  p^tioner,  and 
your  petitioner  was  put  upon  bis  trial  tberon. 
That  the  farj  before  whom  he  was  tried  found 
your  petitioner  guilty  of  manslauKhler.  That 
tbe  court  thereupon  set  aside  said  Terdict  and 
granted  a  new  trial.  Tour  petitioner  shows 
Itui  be  la  illw^y  and  unlawfully  beld  for  trial 
under  tbe  oroer  of  said  court,  and  prays  your 
Iionor  to  giant  a  writ  to  remove  said  cause  fat 
trial  in  the  Circuit  Coutt  of  tbe  United  Stales 
for  the  District  of  South  Carolina,  now  being 
lield  ^  Columbia  in  said  SUt«. 

(Signed)  Lemuel  J.  Davis. 

Penonally  ttppean  before  me,  Conmral  Lem- 
uel J.  Davia,  who,  beinK  duly  swoiu,  deposes  and 
•ays  the  above  petition  la  true  of  his  own  knowl- 
edge. Lemuel  J.  Davis. 

Hwom  and  subscribed  before  me  tbe  second 
day  of  December,  A.  D.  1870. 

faeal  of  Court!  J.  E.  Hagood, 

O.  0.  a.n.8.,J>igt.ofB.  C" 
n"Uoll«td  Slates  of  America, 

Dittriet  of  Bimth  Cantina.  fimrth  Oireuit: 


I  certify  that  I  have  represented  the  petiat_ 
«r  upon  ma  trial  at  Bpattanburg;  that  I  have 
czamined  the  pioceeoings  aj^Kuiat  him,  and 
have  caiefnUy   — '—^'-^- 


6n  tbe  bearing  of  this  petition,  December  4, 
1876,  It  waa  ordered  by  tbe  court  that  a  writ  of 
iaiieiu  wrpui  evm  eauta  do  Issue,  to  be  served 
according  to  law  on  the  clerk  of  the  Circuit 
Court  for  Spartanburg  Countv,  and  that  the 
marshal  do  take  said  Corporal  Lemuel  J.  Davis 
into  hla  custody,  to  be  dealt  with  according  to 
law. 

On  March  12,  1877,  an  order  was  made  \s^ 
tbe  Clronit  Judge  for  tha  County  of  Bpartan- 
\mi%  la  the  Court  of  General  Seasions,  reciting 
that  the  said  Lemuel  3.  Davis  bad  failed  to  an- 
swer when  called  acctmUng  to  his  recoi 
and  directing  proceaaagainat  himand 
Hes  to  appear  and  diow  cause  why  Judi 
aboidd  not  be  o»flrmedaninst  them  and  tlidr 
leco^ilunce  adjudged  to  oe  for*  ' 
fiee  17  Otto. 


K  forfeited. 


Tbe  plaintUfs  in  error  according  anwaied 
and  answered  the  rule,  alleging  the  removal  of 
the  cause  into  the  Circuit  Court  of  the  United 
States  by  the  proceedings  recited,  by  reaaon 
whereof  the  said  Lemuel  Davis  was  not  bound 
to  appear  for  trial  in  the  Court  of  Qeoeral  Ses- 
sions for  the  County  of  Spartanburg  and  that, 
consequently,  there  had  been  no  brnch  of  the 
condition  of  the  recognizance. 

Upon  this  return  to  the  rule  to  show  cause. 
Judgment  was  rendered  against  the  pUntifb  In 
error,  which  on  appeal  to  the  Supreme  Courtof 
the  State  was  afflnned.  To  reverse  that  judg- 
ment tbe  present  writ  of  error  la  poeecuted. 

The  learned  Atlctney-General  of  tbe  Stale  of 
South  Carolina,  who  appeara  here  on  the  port 
of  Ihe  State,  very  property  waives  all  quesdons 
arising  In  Ibis  case  which  are  covered  I^  the  de- 
cision of  this  court  In  T«nn.  v.  Daxdt,  100  U. 
S.,  2B7  [XXV.,  848]. 

He  seeks  lo  distinguish  the  present  esse,  how- 

'er,  from  that,  upon  its  drcumstancee,  and  tSOO] 
claims  that  Davis  was  not  entitled,  by  virtue  of 
the  capacity  in  which  he  was  acting,  to  the 
benefit  of  section  648  R  S.,  and  to  that  end 
maintains  tbe  propodtlon  tbM,  as  that  section 
applies  only  to  oncers  appdnted  under  or  act 
Ing  by  authority  of  any  revenue  law  of  the 
United  States,  or  anv  person  acting  tmder  the 
authority  of  suchoiscers.lt  cannot  do  extended 
to  embrace  the  case  of  United  States  Harsbnls 
or  their  deputies  or  aadrtants,  even  when  they 
___ -^  in  the  service  of  iffocess  issued  for 

_  _ of  parties  accuaed  ot  violation  of  the 

revenue  laws  of  the  United  Btatee. 

In  our  oidnlon  the  distinction  cannot  be 
maintained.  A  Harshai  or  Deputy  Hanbal  ot 
the  United  Stales  is,  It  Is  true,  not  an  officer  ap- 
pointed under  a  revenue  law;  but  when  engaged 
olQcially  in  lawful  attempts  to  enforce  a  revenue 
law,  by  the  sirest  of  persons  accused  of  offenses 
against  it,  he  is  an  officer  acting  under  the  au- 
thority of  that  law;  for  it  Is  uiat  law  under 
which  1b  Issued  the  process,  which  constitutea 
his  authority  for  his  official  action.  There  Is, 
indeed,  the  general  law.  prescriUng  the  nature 
of  his  duties,  which  requires  bim  faithfully  lo 

u  lawful  proceea  placed  in  bis  banda 

lurpose;  but  when  process.  Issued  ua^ 
.  ,  Licular  law,  is  lawfully  issued  to  him 
for  service,  In  executing  it,  he  is  acting  under 
the  authority  of  that  law,  without  wnlch  the 

Cocen  would  not  be  valid.  It  is  that  law  which 
would  t)e  compelled  to  rely  on  aa  his  JusUfl* 
cation  if  he  waa  sued  aiatrespasser  fwexccut- 
Ing  tbe  process  issued  for  Its  entorcemenL  And 
the  protection  which  tbe  law  thus  ftimishsa  to 
tbe  marshal  and  bis  depu^,  also  sblelda  all  wbo 
lawfully  assist  him  in  tbe  performance  of  his 
official  duty.  It  Is  not  questioned  that  Davis 
rBs  acting  in  that  capacity.  It  is  true,  be  waa 
non-oommisdoned  ofBcerlnthearmy,detalled* 
9  a  guard  in  aid  of  the  Marshal,  and  actine  as 
one  of  bis  font  eomitaVut;  but  thla  was  iMOie 
such  service  became  unlawful  by  tbe  passage 
of  tbe  Ifith  sectlm  of  the  Army  Amroraiatlon 
Actof  Junel8,1878.  Supp.  R.  S.,M1:  USUt. 
at  L.,  146. 

The  prosecutiOB  against  DktIs  was  removed 
Inlo  Oe  Ctrcnft  Coon' in  strict  oompUance  with 
tbe  statute.  Hla  petition  set  oat  the  necessary 
facta  showing  diat  Iba  bnmjctde  wUdt  was 
(±argedagalnitbliiiHftadiiwtookplHawUla  [guj 


SCPRBMB  OOCST  OF  THB  UmTKD  ST1.TB>. 


he  WM  In  dlflcharn  of  his  offldml  duty;  It  wu 
Twifled,  and  ceniBed  as  required  bj  law.  The 
writ  of  habaai  eorptu  earn  eavta,  which  was  1b- 
■lud  upcm  it,  was  the  writ  prescribed  bv  the 
Act  of  baatCKm  in  caaea  of  that  deacriptioo,  a 
dnplkate  of  which  It  reqnirea  shall  be  delivered 
to  UM  clerk  of  the  State  Court;  and  thereupon 
the  statute  declare)  that  It  shall  be  the  duty  of 
the  Slate  Court  to  staj  all  further  proceedlDgB 
in  the  came,  and  the  proaecutlon,  unon  delivery 
of  >uch  proceas,  shall  be  held  to  be  removed 
to  the  Circuit  Court,  and  anj  further  proceed- 
ings, trial,  or  Judnnent  tbracdn  in  tSe  State 
Court,  shaU  be  votd. 

When,  by  Tirtnoof  thewiltof  AotMJcorptM, 
the  priaoner  was  taken  into  the  custodr  of  the 
Uarsb^  the  turisdictlou  of  the  Circuit  Court 
of  the  United  State*  of  his  person  and  of  the  In- 


e  State  Courts  ceaaed  altogether, 
The  recognizance  was  an  incident  and  fol- 
lowed the  principal  case.  The  obligation  to  ap- 
pear was  transferred  with  the  cause,  and  he  was 
DO  longer  bound  to  anewer  Id  the  court  of  orig- 
inal JurisdictioD.  It  would  haTe  been  unlaw- 
ful for  hia  ball  to  have  surrendered  him  to  that 
tribunal.  They  were,  consequently,  discharged 
from  the  obligation  of  the  recogulzaace,  so  far 
aa  It  required  them  to  do  so,  or  to  aaswer  for 
tbedafault.  TherBwas,conaequently,Dobreach 


riadlction  OTer  the  person  of  the  prisoner  and 
the  indictment  ag^nst  him. 

nt  juehmwt  <if  tkt  Sttprvnu  Court  <^  South 
CaroUtui  it  aeeordinify  rtttned,  and  tht  eavm 
it  remanded,  «it&  intlmetioTit  to  enter  a  Judy- 
mtntraMTttng  t/UJvdgvterUofUte  Oireuit  Court 
for  lie  ChuiUu  tff_  Bpartanbvr^,  and  dir»eting 
Oiat  court  to  ditmut  theproeeedtng  upon  the  re- 
tognitanetfar  vatttqffuritdietion. 

Jiit,  aeeordinflf/,  to  ordered. 


JOHN  B.  8LAWS0N,  Appt. 


(Bee  8.  C 17  Otto, 


[No.  388.1 
Argvtd  Afr.  B,  1883.      DteUtd  Apr.  ta,  1 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Easlein  District  of  New 
York. 
The  history  and  facta  appear  In  the 

Statement  of  the  case  by  Mr.  Jnttiee  WoodM 

This  woa  a  suit  brought  by  JohnB.  Slawsco 
the  appellant,  to  restrun  the  infringement  of 
two  letters  patent,  one  granted  to  htm  as  inTent- 
or,  and  the  other  held  and  owned  t^  hfanasa*- 
sfmeeof  tbe  InTentor. 

The  one  first  mentioned  was  a  T»'iame  dated 
January  84,  1871.  The  invention  thetcfn  do- 
scribed  was  an  improvement  In  fare  boxes  for 
receiving  the  fares  of  pasaengera  in  cmmibusec 
and  street  can. 

The  apedflcatlon  described  the  ordinary  fare 
box  used  in  street  can  and  omnibuses,  concict- 


ipeciflcation  declared,  was  so  arranged  that  the 
passenger  depodled  his  fare  in  an  sperture  in 
the  top  of  the  upper  apartment.  It  fell  upon 
and  was  arrested  by  a  movable  platform,  whlcli 
constituted  at  Uie  same  time  the  bottom  of  (be 


When  turned,  the  fare  fell  Into  the  lower  apait- 
ment,  which  was  a  receptacle  for  holding  the 
farea  accumulated  during  the  trip.  Upon  wllb- 
drawing  the  lever,  the  platform  resumed  itabor- 
izontal  position,  ready  to  arrest  the  Deit  fare 
deposited.  The  upper  apartment  had  a^aas  [ttSO) 
panel  on  the  side  next  the  driver,  so  that  he 
could  see  the  fares  as  they  were  oepodled  by 
the  passengers.  This  contrivance  enabled  the 
pasaenfKr  to  pay  his  own  fare,  and  furnished  a 
place  of  safe  deposit  for  it,  so  that  It  could  not 
be  abstracted  by  the 'driver.  It  enabled  the 
driver  to  scrutinize  the  fare  after  it  was  de- 
poaited  by  tbe  passenger,  and  see  that  It  was  the 

Koper  amount  and  In  genuine  coin  or  tickets 
lore  it  was  passed  into  tbe  general  receiving 

box. 

Theimpt 


^ J  arrested  in  the  upper 

i^uirtment,  the  paaaenger  could  see  and  exam- 
ine It  before  It  was  psased  into  the  lower  or  re- 
cetvlng  apartment.  ThespedflcatlondedaTcd: 
"By  this  means  disputes  and  coDtentioiiB  aro 
prevented,  as  to  tbe  sufBdency  of  the  amount 
deposited  to  pay  tbe  fare,  or  as  to  the  genuine- 
ness of  the  money  or  tickets  used  for  that  pur- 
pose. It  alao  enables  tbe  ponmger,  when  b* 
has  unintentionally  deposited  more  than  Ibo- 
amonnt  (A  his  fare,  to  call  tbe  attention  of  the 
driver  to  tbat  fact,  so  that  be,  should  tbe  nea- 
aengw  require  tbe  dUfereoce  U  be  paid  bodito 
him,  may  report  the  case  to  tbe  proprietor  or 
bis  agent  oo  reodiiDg  the  end  of  tbe  route,  who 
will  uien  pay  tbe  difference  to  tbe  paiatngu, 
who  for  tbls  purpose  must  ride  to  tne  office  at 
the  end  of  the  route.' 
The  claim  of  the  pottot  was  Urai  stated.' 

U7  U.  8. 


Si^waos  ▼.  u«Ain>  Aitxsi,  rrc.,  R.  R.  Go. 


ponrily  aneated  preVltnulj  to  its  being  depos- 
ited In  the  other,  when  the  former  is  proTkled 
with  opening  covered  or  protected  by  truu- 
porent  mtHa  or  derlcee,  so  anrnDxed  that  the 
puHDKen  can  lee  tbrougb  (MM  and  the  driver 
or  conductor  throush  the  other,  la  the  manner 
BulMtantlally  as  and  for  the  purpOKs  set  forth." 

The  other  patent  set  up  in  the  bill  of  con 
plaint  was  granted  to  Elijah  C.  Hiddleton,  m- 
rigoee  of  James  P.  Wincbell,  and  by  the  fi^ 
mer  assigDed  to  complainant.  It  bore  data  De- 
cember 12,  1871.  It  also  was  for  an  uninTiTe- 
ment  in  fare  boxes.  The  apeciflcation  dedand 
as  follows:  "  This  improrement  rdatM  to  the 
mode  of  illumlnatiiig  Iho  Interior  of  a  fare  box 
[6611  In  street  railw^  can  or  other  veUdei  wlien 
used  durlDJE  tbe  night,  and  it  consists  in  the  con- 
struction of  the  fue  boi  with  suitable  openings 
and  rcflectoTB,  arranged  and  ad^)ted  to  receive 
light  from  the  ordinary  head  lamp  placed  above 
the  fare  box.  instead  of  reqalruiK  s  separate 
lamp  to  Illuminate  It  as  heretofore. ' 

The  Kiedflcalion  then  described  the  Improve- 
ment substantially  thus:  the  ordinary  fare  box. 


other,  la  ctHistru 


with  a  sheet  of  ^bm,  to  prevent  any  access  to 
the  fare  box  by  that  way.  Immediately  above 
the  orifice  there  is  [daced  In  the  roof  of  the  lamp 
chamber  a  lelleottv,  fn  nch  an  oblione  positioo 
that  It  win  CMue  thellgbt  which  falls  upon  It 
to  be  thrown  tbioa^  the  orifice  iolo  the  upper 
apartment  of  the  fare  box.  In  which  the  fare  is 
teroporarily  depoeited.  The  claim  was  stated 
as  follows:  "U^dng  the  interior  of  afarebox 
■t  night  by  light  obt2oed  from  the  bead  lamp 
of  the  car  thrown  by  a  reOecttw,  I,  throu^  an 
opening,  H,  in  the  head  lamp  box.  Into  the 
chamber  for  the  temporarr  detention  of  the  fare 
for  inspection,  substantially  In  the  manner  and 
for  the  purpose  set  forth." 

The  answer  denied  InfrhiEement  of  either  of 
the  improvementi  deaoribea  in  the  leiten  pa- 
tent, denied  that  the  persons  therein  named  as 
the  first  Inventors  of  said  Improvcsnsnts  were  in 
fact  the  first  inventors  thereof,  and  averred  that 
said  ImproTemeDta  bad  been  In  public  use  and 
on  sale  in  thiscotmtiy  for  more  than  two  years 
before  the  tvpUcatlcms  for  patents  therefor  were 
respectively  made. 

Ltoon  final  heorlng.the  circuit  court  dismissed 
11  on  the  grotukd  that  the  Improvements 

bedin  the  Twlents  were  void  because  they 

did  not  embody  invention  within  the  mcsnlng 
of  the  patent  laws.  From  this  decree  the  com- 
{didnant  has  aroealed  to  tnls  court. 

Metm.  Ltrtauntom  CHflbrd  iiA,Qeorgt 
Giford,  for  utpeUanL 

Mmn.  DstvM  O.  Vui  Cott  and  AOeH  G. 
JfeDonaUl,  for  appellee. 

[Ut]       Mr.  Juliet  Wood*  delivered  the  opinion  of 
the  court : 

Tlie  appellant  Indsts  that  the  dismissal  of  a 
Ull  because  the  fnventlana  descalbed  in  the 
patents  were  not  patentable,  when  no  such  de- 
tase  was  set  up  in  the  answer,  Is  of  doubtful 
pcopriety,  and  is  a  piKcSce  unfslr  to  the  com- 
pUnsnta. 
See  IT  Otto. 


M»-«SS 


The  practice  w  . 

the  case  of  DuiUmt  v.  Mj/ert,  l_ ,  _,. 

[XXIV., 84].  In  that  case  the  defense  set  spin 
the  answer  was,  want  of  utility  in  the  patented 
invention;  that  tlie  patentees  were  not  the  first 
inventors,  etc  The  dicalt  conrtiendereda  de- 
cree forthecomplaiiianiforalargeium.  Wlim 
Ibe  case  came  to  this  court  the  decree  was  re- 
versed, with  directions  to  the  court  below  to 
dismiss  the  bill  on  the  ground,  not  set  up  in  the 
answer,  that  the  improvement  described  in  the 
patent  sued  on  did  not  embody  or  require  inven- 
tion and  was  not  patentable,  utd  the  patent  was, 
tlnrafore,  void. 

And  In  the  case  of  Avwn  v.  Piper,  91  TJ.  B., 
44  [XXm.,  am],  thU  court,  speaking  by  Mr. 
JuOiM  Swnyne,  said  :  "  We  think  this  patent 
was  void  on  its  face."  because  the  improvement 
described  therein  was  not  patmtable,  "andthat 
the  court  might  have  stopped  short  at  that  in- 
strument and,  without  looking  beyond  it  into 


We  thinh  the  practice  tbus  sanctioned  Is  not 
unfair  or  unjust  to  complainants  in  suits 
brought  on  letlera  patent.  If  letters  patent  are 
void  because  the  devioe  or  contrivance  de- 
8cribe4  therehi  is  not  patentable,  It  is  the  dutv 
of  the  court  to  dismiss  the  cause  on  that  ground, 
whether  the  defense  be  made  or  not.  It  would 
Ulbecomcacouttof  equity  to  render  monev de- 
crees in  favor  of  a  complainant  tor  the  infringe- 
ment  of  a  patent  which  the  court  could  see  was 
void  on  Its  face  for  want  of  Invention.  Eveiy 
suitor  in  a  cause  founded  on  letters  patent 
should,  therefore,  onderstand  that  the  question 
whettier  his  invention  is  patentable  or  not,  is 
alwavs  open  to  the  consideration  of  the  court, 
wbewer  tne  point  is  raised  by  the  answer  or  sot, 

Wc  have  considered  the  alleged  Improve- 
ments described  in  letters  potent  set  out  in  com- 
plainant's bill,  and  agree  with  the  conclusion 
reached  bv  the  drcut  court,  that  neither  of 
them  involves  invention,  and  that  both  the  let-  [66S] 
tets  patent  are,  therefore,  void. 

A  glance  at  the  specification  and  claim  of  the 
patent  granted  to  the  comjdainanl  Slawson, 
shows  that  the  Invention  described  thi«do  con- 
sists simply  in  the  placing,  In  the  ordlnsiy  fan 
box  used  on  street  cars  and  omnfbuaea,  of  a 
glafS  panel  opposite  to  the  glass  panel  next  the 
driver,  usually  inserled  in  such  boxes.  The 
patent  does  not  cover  the  fare  box  ;  it  does  not 
cover  the  insertion  in  the  side  of  the  fare  box 
next  the  driver  of  a  glass  panel,  noracombina- 


lion  of  these  two  elements.  It  consists  merely 
In  putting  anaddilional  peoeof  glass  in  the  fare 
boxoppositetheslde  next  the  driver,  so  that  the 


lion  than  the  pladng  of  an  sdditiraial  pane  of 

g'ass  In  asbow  case  for  the  display  of  goods,  or 
e  putting  of  an  additional  window  io  a  room 
opposite  ODe  already  there.  It  would  occur  to 
any  meclianic  eneaged  In  constructing  faro 
boxes,  that  it  might  oe  advintageoos  to  insert 
two  {^ass  panes,  one  next  ttie  driver  and  the 
other  next  the  Interior  of  the  car.  Qnt  this 
would  not  be  Invention  within  (he  menidiig  of 
the  patent  hiw.  HoUhUu  v.  Orttmiood,  11 
Bow., 3(8;  PtiUifj.ftv;lUEaw.,m[(a 

D,stz..b.COOgf^ 


SvPKKifK  Coma  or  the  Uhred  Btami. 


TJ.a,ZTL,S401;  Dunbar r.Jfyin,vtim^rtt. 
TXiaBOLi  oaailUMtion  of  the  fue  *" —  "^ — '~  ~ 

•ddittotiAl  „ , , 

glBMMneL 
Doubtleaa,  afueboxwithtwo^aMpaneU,  u- 


o  of  the  fue  box,  luvliut 

«  fdam  pAnd  whh  an  addittotul  0am  pand. 
It  u  a  men  duplication  of  the  glsM  p  ' 
_  aubtleaa,  afareboxwithtwo^aMpanelL,  _ 
TaDgedudeKiibed  In  the  patent,  la  better  than 
a  fare  box  with  only  one.  But  It  is  not  merj 
imiHOTement  that  embodies  a  patentable  tatTen- 
tion.  Tbla  lulewaafairlj  iUustrated  in  the  case 
of  <9Un*Fi<»i T.  WoMfman,  10  Wall.,  117[77T7. 
8.,  XIZ.,  SIM],  inwhichttwMbeldtbUwhera 
a  roUer,  m  a  particular  comUnadon,  had  been 
used  before  without  particular  deogns  <«  1^ 
and  a  roller  with  designs  on  It  bad  Been  used 
in  another  combination.  It  was  not  a  patentable 
InrHition  to  place  des^ns  on  the  roller  in  the 
flnt  comUnadoo,  and  tut  such  acbaiue,  with 
the  ezisting  knowledge  in  the  art,  uiTOlTed 
dmply  mecnanlcal  alull,  which  Is  not  p■teu^ 
able. 

InB 
when  the  inventfi 


ulty,  ^nd  without  the  development  of  anv  idea 
which  could  be  deemed  new  and  original  in  the 
sense  of  the  patent  law,  it  was  not  patentable ; 
andltwasheld  that  the  aroUcatioD  of  aprocess 
for  preserring  meats  and  fruit,  which  had  pre- 
Tiously  been  used  for  preserving  other  pemb- 
able  liubetances,  was  sot  pateotable. 

A  case  much  in  point  was  decided  bf  this 
court  at  the  present  Term,  AQanUe  Wirki  v. 
Bradg  laia*,«6l.  in  which -tfr.  Jujtfos  Bradley 
said  :  '^  The  design  of  the  patent  bws  Is  to  re- 
ward those  who  make  some  substantial  discov- 
ery or  invention  which  adds  to  our  knowtedro 
and  makes  a  step  in  advance  In  useful  arts.  It 
was  never  their  object  to  grant  a  monopoly  for 
every  trifling  device,  every  shadow  of  a  shade 
of  an  Idea  which  would  naturally  and  sponlo- 
neously  occur  to  any  skilled  mechanic  or  opem- 
tor  in  the  oidinarr  progress  of  manufactnres." 
Andltwulield  thutiie  placing  of  a  screw  tor 
dredging,  at  the  stem  of  a  screw  propeller,  when 
the  dredging  had  been  previously  accomplished 
by  tummg  the  propeller  stem  foremost  end 
dredging  wiUi  the  propelling  screw,  was  not  a 
pateotable  invention. 

These  authorities,  and  others  that  mi^  be 
cited,  ore  adverse  to  the  appellant's  case,  and 
clearly  show  that  the  contrivance  covered  by  the 
patent  issued  to  him  does  not  embodya  pAmt- 
alile  invention. 

e  authorities  apply  with  eqtial  force 


to  the  patent  for  lifting  the  interior  of  ttiefare 
box  at  night  by  usmg  me  head  light  of  the  cat 
for  that  purpose.    *rhe  elements  of  the  con- 


■e  all  old.  what  Is  covoied 
by  tin  patent  U  simply  the  making  ot  an  aper- 
ture in  the  lop  of  the  fare  box  and  turning  the 
rays  of  the  head  lamp  throu^  it  into  the  oox, 
by  means  of  a  reflector.  In  other  words.  It  is 
thetumingof  theraysof  Ughtto  the  spot  where 
ihev  are  wanted  by  means  of  a  reflector,  and 
ta^loc  away  an  obstruction  to  their  passage. 
The  facta  <u  general  knowlege  of  which  we  take 
Judicial  notice  (Taylor,  Ev.,  sec.  4,  n.  3 ;  Brown 
v.  Piptr,  ubi  supra)  leach  us  that  devices  slm- 
ilor  lo  this  are  as  old  as  the  use  of  reflectors. 
The  new  application  of  them  does  not  involve 
inventioa  We  are  of  opinion  ihat  there  was 
678 
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IbLLB  Comrrr  t.  BrauMoroir,  vro,,  R  R  Co. 
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Mmn.  C.  B.  Imtnmme*,  D.  H.  Bel». 
noa  ud  V.  f .  Ann,  for  plabittt  in  vior. 
JTMtra.    S.   ahjaiimrgmr.  J.  M.  ITO. 

■OB  knd  TT.  IF.  £alifim*n,  f (K  uefenduito  la  error. 

Jfr.JtutiM  Bnkdl«r  deUvered  the  opinion  ot 
tlw  oourt: 

ThcM  cMes  wen  cotnolldated  ukd  heard  bv 
fetber  in  the  state  coorta,  boUi  relAtina;  to  the 
Mme  fubject-mntter,  tU.:  the  TsUdltT  of  ■  com- 
ruai  promto  tgnemmt  nude  on  the  flTth  of  Octo- 
^  ber.  leoOetveen  Milto  Cotmtj,  in  the  Btate 
of  lowB.  and  the  BurUngtoa  and UlMoiiri  River 
BaUioaa  Oompany,  In  refervice  to  certain  liuuli 
lying  in  aaid  Coontr,  claimed  by  the  Couotj 
aa  swamp  and  orerflowed  lands,  and  cUmec 
br  tbe  Railroad  Comranr  aa  railroad  prant 
landa.  The  cUm  of  tbe  Ooun^  waa  based  on 
the  Aiet  of  Congress  appcovad  Beptember  38, 


Radalm  the  Swamp  Lands  within  their  Limits; 
and  an  Act  of  tbe  Gcaersl  Assemblr  of  the 
Btate  of  Iowa,  entitled  "  An  Act  to  IMiipose  of 
the  Bwanqtand  Overflonred  Landtin  the  Btate 
of  Iowa,  and  to  Taj  the  Expenses  of  Selecting 
and  SorreylDg  tbe  Bame,"  approred  January 
IS,  1808;  and  Other  AcU  of  the  General  AsBem- 
bly  ot  mid  Btate.  The  claim  of  the  Railroad 
Company  was  bMed  upon  the  Act  of  Congress 
Of  1^' 15,  180S  [11  Slat,  at  L.,  91,  gnntiog 
to  the  State  of  Iowa  certain  lands  for  the  pur- 
poae  of  aiding  in  the  building  of  a  railroad 
from  Bnriington,  Iowa,  to  a  pout  on  the  His- 
•ouri  River,  at  oc  near  ths  mouth  of  Platte 
Uver  In  Nebraska. 

The  Act  of  Congresa  fint  referred  to,  B  Stat. 
at  L.,  S19,  declared.  In  effect,  "  That,  to  en- 
able the  Stale  of  Iowa  to  construct  the  neces- 
aaiT  lerees  and  drains  to  reclaim  tbe  swamp 
ana  overflowed  lands  therein,  the  whole  of 
tboae  swamp  and  overflowed  lands,  mode  unfit 
thereby  for  ealtivation.  which  shall  remain  un- 
sold M  the  passwe  of  this  Act,  shall  be  and 
the  tarae  are  bereb^  granted  to  nld  State. " 


"Tbe fee  simple  to  fttm  lands  sliall 
State  of  Iowa,  subject  to  Ihe  disposal  of  tbe 
Legialatnie  thereof;  ProrMed,  however,  That 
tbe  proceeds  of  nid  lands,  whether  from  sale 
or  direct  ^)propriatlon  in  kind,  shall  be  applied 
exclusively,  aa  far  as  neccasary,  to  tbe  pu^piOBe 
of  reclaiming  aaid  lands,  by  meana  of  the  leveea 
and  drains  aforesaid." 

The  General  Assembly  of  Iowa,  by  an  Act 
passed  Jaimary  18.  1858,  declnrcd  "ThHt  all 
swamp  and  orerflowed  lands  granted  to  tbe 
8tat«  of  Iowa  by  tbe  Act  of  Congrvas  (Beptem- 
ber 28,  1850)  be  and  tbe  same  are  hereby  grant- 
ijed  to  the  counties  reapectivdy  in  whl<£  the 
same  nu^  lie  or  be  ritoated,  for  tbe  purpoae  of 
constmcung  tbe  necessary  levees  ana  dmina  to 
reclaim  the  same;  and  the  Balance  of  said  lands, 
if  any  then  be,  after  the  same  are  reclaimed  as 
afuresdd,  shall  be  appHed  to  the  building;  of 
roads  and  bridges,  when  necencry,  through  or 
across  said  landa,  and  If  not  needed  for  this 
purnose,  to  be  expended  in  building  roads  and 
Midges  within  the  county." 

On  tbe  2Sd  ot  March.  1858,  the  Oeneral  As- 
sembly passed  another  Act  conta'  ' 

otben,  tbe  following  pnvlsiiHis; 
Bee  17  Otto. 


1.  "  Be  It  enacted  l^the  Oeneral  Aiieml^y 
of  the  State  of  Iowa,  That  It  diall  be  oampc 
Unt  and  tewful  for  the  counites  owning  twamp 
and  overflowed  lands  lo  devote  the  same  or  the 
proceeds  thereof,  either  in  whole  or  in  port,  to- 
the  erecttoD  of  puUlc  buUdingsfor  the  purpose 
of  educaUon,  the  building  St  bridges,  roada- 
and  highways ;  tot  buildmg  instttuilona  of 
leaning,  or  for  making  rai^oads  throagh  th» 
coun^  or  oountlee  to  wnom  such  lands  belons; 
i¥i«i*rf,  Tlist,  before  any  of  eaid  land  or  l£fr 
proceeds  thereof  shall  be  so  devoted  to  any  of 
the  purposes  aforesaid,  tbe  q<iestipn  whether  the 
same  shall  be  ao  done  shall  be  submitted,  at 
some  general  or  apedid  dectlon,  to  the  pe<q>ls 
of  tbe  county. 

2.  The  proper  officer  or  officers  of  any  coun- 
ty may  contract  with  any  person  or  company 
for  tbe  transfer  and  convoyanoe  ot  said  swamp 
or  OToflowed  landa  or  the  pnoeeda  thereof,  or 
otherwise  spi»oprlate  tbe  same  to  such  peiiaa 
or  cconpany,  or  to  their  use  for  the  purpose  of 
aiding  or  carrying  out  anv  of  the  objects  men- 
tioned in  tbe  1st  section  of  this  Act,  which  said 
contract  shall  be  reduced  to  writiog  and  slEiied 
by  the  reapectlve  portks  or  their  lawful  sutbo^ 
ised  agents." 

Another  section  prescribed  the  mode  in  whkh 
elections  should  be  called  and  held,  end  with- 
out which  any  contract  should  be  void,  and 
concluded  wlui  the  following  ptoviao:  Pr»- 
tided.  That  no  sale,  contract  or  other  dlaposl- 
tiOD  of  said  swamp  or  overflowed  lands  shall  be 
Talld,  unleaa  the  person  or  company  to  whom 
the  same  are  sola,  contracted  or  otherwise  dis- 
posed of,  Hhall  take  tbe  same  subject  to  all  the 
provlaions  of  the  Acta  ol  Congress  of  September 
38,  1850,  and  shall  expressly  release  the  Stale 
of  Iowa  and  tbe  county  In  which  the  lands  are 
situated,  from  all  liaUlity  for  reclaiming  said 
land." 

The  Builingtoo  and  Hiaaonri  River  Railroad  [S60] 
Company  was  Incorporated  under  the  laws  of 
the  State  of  Iowa,  January  £8, 1862,  for  the  pur- 
pose of  conatructlng  a  rulroad  from  Bnrfing- 
ton  to  tbe  most  eligible  point  on  the  Missouri 
River.  The  Act  of  Congress,  under  which  said 
company  claimed  Ihe  landB,paased  Hay  16,ltl5S, 
11  Stat.  L.,  9,  granted  to  the  Btate  ot  Iowa,  for 
the  purpose  of  aiding  in  the  conatmctlon  of 
rallroada  from  Burlloeton  on  the  Missisrim)! 
River,  toapotnt  onthoMiaaourl  River,  near  the 
mouth  of  the  Platte  River,  etc. ,  every  tllemale 
Boction  of  land,  designated  by  odd  numben,  for 
six  aections  In  width  on  each  side  ot  said  roads, 
but  it  was  provided  tlist  if  any  sections  should 
be  sold  or  become  subject  to  nrcempdon,  before 
the  lines  of  the  roads  aliould  Dedeflnitelyflxed, 
other  lands  might  be  selected  In  lieu  thereof, 
nearest  to  the  uers  designated,  but  not  to  ex- 
ceed fifteen  miles  from  the  lines  of  the  roads. 
It  waa  further  provided,  that  tbe  lands  thus 
granted  to  tbe  Stole  should  be  auMect  to  the  dis- 
posal of  the  Legislature  tltcreof,  for  the  pur- 
pose aforesaid  and  no  other. 

The  General  Assembly  ot  Iowa  by  an  Act 
dated  June  S,  1868,  accepted  this  grant,  and 
enacted  sec.  2,  "Tbatso  much  of  the  lands,  In- 
terest, rights,  powen  and  [nivileges  as  are  or 
may  be  granled  and  conferred,  In  pursuance  of 
the  Act  of  Congress  aforesaid  to  aid  In  tlie  con- 
struction ot  a  railroad  from  Burlington  on  the 
Misainind  River,  to  a  point  on  the  Miaaouri, 


...GoogH'* 


t  Uhitxd  Statsb. 


Oct.  Txbm, 


near  the  moulli  of  Platte  RiTw,  i 


jherebjdift- 


UtMoa  ami  Mlnonri  River  Railroad  Company, 
ft  oodj  corporate,  created  and  existing  under 
the  lawi  of  th«  State  of  Iowa." 

The  Ads  and  claiuee  of  Acta  referred  to  are 
aufflcient  to  ihow  the  general  nature  of  the  lit- 
igation which  sprang  up  between  the  parties 
now  before  the  court. 

The  Railroad  Company  IutIdk  claimed  the 
rij^t  to  appropriate  certain  of  the  lands  in  Hills 
County  irtdch  the  county  authorities  claimed 
to  be  awamp  and  overflowed  lands,  the  County, 
In  December,  1888,  commenced  a  suit  In  chan- 
cery against  the  Railroad  Company  to  estab- 
lish its  title  lo  the  lands  in  question  between 
them.  The  county  court  and  the  Supreme 
Court  of  the  Slate  decided  in  favor  of  theCoun- 
[B61]'7'  '"''  ^^  Railroad  Company  brought  thecase 
to  Ihis  court  by  writ  of  error,  where  it  was 
pending  when  the  compromise  agreement  in 
question  was  entered  Into.  That  agreement 
consisted  of  a  ptopoeition  made  by  the  coun- 
ty autboritieatotbeR^lroBd  Company,  which 


PnipMtlitm  of  tlie  Count]/. 
"In  order  to  settle  and  finally  adjust  the  law- 
suit now  pending  in  the  Supreme  Court  of  the 
United  Stetes,  wherein  Mills  County,  In  the 
Stete  of  Iowa,  is  plaintiff,  and  the  Burlington 
and  Missouri  River  Rtdlroad  Company  is  de- 
fendant, and  secure  the  completion  of  said  road 
thrpugb  Milla  County,  via  Qlenwood,  In  said 
Coimty,  we,  the  undersigDed,  agents  of  said, 
County,  submit  the  following  proposition  to  the 
Iward  of  directors  of  said  Rulroad  Company, 


-of  having  our  proposition  understood, 
knowledge  that  weowe  you  acres  of  land  to  the 
amount  of  23,816;  to  pay  which  we  have  and 
offer  you  odd  sections,  vacant  (most  of  which  is 
a  part  of  the  23,810  acres,  and  even  sections  pa- 
tented to  the  County  and  unsold,  in  the  aggre- 
gate 9,060  acres;  buance  of  the  land  due  you, 
14,380  acres.  For  further  payment,  we  have 
and  ofiFer  to  you  of  the  odd  sections  <about  all 
of  which  is  of  the  23,810  claimed  by  you),  sub- 
ject to  preemption  made  through  the  County, 
acres  to  the  amount  of  (on  which  nothing  has 
been  paid  to  the  County)  4,660.  Of  these  pre- 
empted lands,  we  estimate  that  about  one  half 
of  the  preemptions  are  fraudulent  and  ought  not 
to  be  recognized,  but  the  County  must  ask  that 
where  bona  fide  improvemcnL't  linve  been  made 
on  the  same,  the  prccmptors  must  be  secured  in 
their  right  to  the  same,  and  have  the  privilege 
of  purchasing  at  $1.2S  per  acre  of  the  County 
or  Companv, which  amount  shall.  In  any  event. 

Eto  the  Railroad  Company.  Now  you  will 
ve  land  for  land,  subject  only  to  the  preemp- 
tor's  claims,  until  there  will  be  due  you  In  acres 
0,578. 

The  remainder,  9,ST6  acres,  belong  to  bona 
fide  settlers  and  purchasers,  who,  we  must  Insist, 
shall  be  protected  bv  the  County.  And  as  we 
have  paid  you  all  the  land  we  have,  we  offer 
you  for  this  balance  |10,000  in  money. 
The  Company  should  niukntand  that  the 
[S6S]  balance  of  9,570  acres  Is  the  land,  portions  of 
which  it  has  been  settling  with  our  individual 


dtizena  for  and  Qiere  is  included  In  the  9,070 
acres  all  the  lands  the  Companyhas  sold  to  clti- 
sen  settlors  at  |1.2S  per  acre.  With  this  under- 
standing, the  llO.OOObalancewe  offer  you  will 
be  just  as  qiucb  less  than  D,G70  acres  aa  the 
Company  has  thus  sold  and,  therefore,  our  p^ 
would  perhaps  amount  lo  i(l.SO  or  more. 

It  la  undentood  that  the  aaid  suit  now  pend- 
ing  shall  be  continued,  by  agreement  of  the  par- 
ties, from  term  to  term,  until  the  conditions  of 
this  contract  or  propoaltlon  shall  be  compiled 
with. 

It  Is  also  further  understood  that  the  forcso- 
Ing  propoailion  shall  not  be  binding  on  Uie 
County  of  Slillii.  unless  said  Railroad  Company 
shall  complete  said  railroad  through  Milla  Coun- 
ty eta  Qlenwood  and  build  a  Sepot  at  Glen- 
wood,  In  said  County,  and  In  case  raid  Railroad 
Company  shall  fall  or  neglect  to  build  said  raO- 
road  throurh  Hills  County  via  Qlenwood,  aiul 
also  to  buira  and  establish  a  depot  at  Qlenwood, 
In  said  County,  then,  and  in  tbatevcnt,  the  aaid 
lawsuit  shall  stand  for  final  hearing  in  the  Sn- 

i)rcme  Court  of  the  United  States,  the  same  aa 
f  this  proposition  had  never  been  made.  In  caae 
the  suit  shall  be  settled  on  the  basis  of  Ibis  prop- 
osition, each  party  shall  pay  their  own  coeta. 
The  manner  of  transferring  the  land,  whether 
the  County  shall  deal  with  the  purchasers  and 
preemptors,  or  whether  the  Railroad  Company 
under  the  restrictions  Indicated,  the  County  Cs 
not  particular  about,  but  will  agree  to  what 
may  seem  most  practicable. 

The  amount  in  acres,  as  staled  above,  may 


understood  that  the  Company  shall  have  all  the 
swamp  lands  tlie  Oiunly  now  hold  or  entitled 
to  in  nulls  County,  Iowa,  subject  only  lo  the 
conditions  indlcatal  in  the  foregoing.  Witness 
our  hands  this  July  13.  1808.  (Signed)  Wm. 
Hsle;  E.  C.Bosbyshell;  D.  H.  Solomon;  L.W. 
Tubbs:  majority  of  the  committee." 
Acce^anee. 
"Burlington,  lows. October 27,1888. 

This  proposition  is  hereby  accepted,  and  tbe 
terms  and  stipulations  and  conditions  are  agreed 
to  by  tbe  Burlington  and  Missouri  River  Rail- 
road Company.  (Signed]  Burlington  and  Hls- 
sourl  Itiver  Itailroad  Company.  By  C.  B.  Per- 
kins, Supt." 

This  proposition  snd  acceptance  being  report- 
ed by  the  committee  to  the  board  of  supervis- 
ors of  Mills  County,  the  said  board  passed  tbe 
following  resolution: 


Mills  County,  Iowa,  at  their  regular 
Novcmber,1868.thBt  tbe  proposition  submitted 
to  the  B.  &  M.  R.  R.  Co.,  by  our  special  rail- 
road  committee,  and  the  acceptance  of  tbeseme 
by  the  said  Company  be  and  the  same  is  hereby 
confirmed  and  ratlned,  and  tfast  the  same  be 
spread  upon  the  records  of  this  board. 

The  ayes  and  nays  bdng  called  for,  the  vote 
stands  as  follows: 

Ayes— Allls,  Forrester,  Haynfe.  lamb.Utter- 
hacli.  Wing,  Ward,  Russell.  SummeiB,  and  Mr. 
Ch^rman.     Nays — none." 

Several  deeds  of  conveyance  were  executed 
by  the  Board  of  Supervieors  of  Mills  County  to 
the  B.  &  M.  R.  R.  Co.  in  the  yeaia  18».  1870, 
and  1871  ,in  punuance  (rf  this  compromise  agree- 
103  C.  8. 
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Uiua  Conm  ▼.  BmuHortor,  no.,  B,  R,  Co. 


(Bent.  ocoiTfTlng  ■Itogether  18,TW^  urea  of 
Und. 

Tfaa  toit  of  HIUi  Countf ,  one  of  the  conaoli- 
4l«tod  lulta  now  before  ua,  itm  broucht  In  Jan- 
oaiT.  1874,  agalnat the B.  AVI.  R.  H.Co.,Bnd 
otlien,  in  (be  Hilla  Conntj  Diitrlct  Coort, 
bj  peotion  leiktiw  to  h*m  the  aaid  oompro- 
mlae  ■gnement  add  the  add  deeda  <rf  codtot- 

,  _  _  _  Itbe 
vBuym  m  un  uvuuij,  vu>  naa  Obtained  hj 
baud;  that  It  inTolnda  dlrenloD  of  a  trust 
fund,  and  a  sniiender  by  agenta  of  the  whole 
aubjoct-matter  In  controreny  in  a  anlt  of  their 
Mincipal;  that  the  Judgment  trf  the  Supreme 
Court  of  Iowa,  in  Uw  oitelnal  inlt,  waa  '  '~ 
afllrmed  bj  thia  conrt  In  Febmarj,  1870;  .  _. 
that,  at  an  election  held  In  October,  1871,  for 
■fflnnlng  or  lUmfflrmliiK  aaid  aneranent,  the 
people  ot  Hilla  Couut^  disafflnaea  the  lame  bj 
ftTote  of  1,081  aeahwt  807. 

The  atdt  of  the  Chicago,  Burilngton  and 
Qolnqr  Railroad  Compaov,  incoeaaw  to  the 
Burlington  and  HiMouri  Ittrer  RaOroad  C 
pan7,  againat  UUla  County,  the  other  of 
oonaolicMted  anlta  now  before  ua,  waa  brot 
in  Hay,  1878,  to  recorer  the  nun  of  910, 
which  br  the  aaid  oomim»nlae  uieoneDt  waa 
to  be  paid  W  Mllla  County  to  the  Burlington 
and  luiaourl  ItlTer  Railroad  Company;  and  a 

thft  a"f^*^  ftf  th*  finnntvm'  "- 

Iwedli 

a>fluwi_ 

The  Htna  Const;  District  Court  decided 
[5641  igsiiiit  Mw  CooDtr  m  both  tulta,  and  the  So- 
'  pieme  Court  of  Iowa  affirmed  the  decrees  of 
the  district  court.  The  decrees  of  the  Supreme 
Ccmrt  are  brought  beie  for  review,  upon  the 
allegaUoo  that  thejr  are  repugnant  to  the  lawi 
anaauthcnitT  of  the  United  States. 

The  principal  fedml  queatlon  wblcb  arises 
in  tbese  caaea  fs,  whether  the  compromise  agree- 
meat  made  between  HUls  County  snd  the  Boi^ 
UngUm  and  Uaaonri  RItv  Railroad  Company 
waa  In  violation  of  the  Act  of  CongreM  t^ 
irtiich  tbe  awamp  and  oretflowed  tends  In  tM 
State  of  Iowa  wen  granted  to  that  Stale.  It  ia 
«ll^fld  that  this  grant  waa  made  for  a  spedal 
pnrpoae,  and  upon  express  trust,  «H. ;  to  be  ap- 
jiOea  oidusiTelv,  as  f ar  aa  necessary,  to  w 
Mirpoae  of  recwmlng  aaid  lands  l^  meana  of 
UTeea  and  dralna,  aa  declared  in  the  Act  of 
18B0.  It  la  i¥it  our  proTiDCe,  on  these  writs  of 
«rror,  to  Inqnirs  woethn  the  compromise  in 

Siestion  was  or  waa  not  In  vlolatloii  of  the  stale 
wa.  That  qneatlon  was  for  the  state  court  to 
determine  and  it  has  been  determined  In  the 
n^atlTe.  Nor  Is  b  our  province  to  Inqidre 
irtiether  any  fraud  or  esceaa  of  autbori^  was 
committed  bj  the  agents  of  the  County  In  mak- 
ing the  compromise.  That  was  also  a  question 
tor  the  atste  court  to  detormine;  and  tl  baa  been 
determined  in  the  negative.  We  are  only  to  in- 
quire  whether  the  state  laws  themselvei^  by 
nrtoe  of  whldi  the  said  transaction  was  allowed 
and  sanctioned,  were  such  a  violation  of  the 
Act  of  Coi»ieaa  as  to  require  a  reversal  of  the 
BB  of  the  Suineue  Court  of  Iowa. 


.    XIV..  IH^lTs      "■  \         

a..  100  D.  8.,  ai  i:XXV..%«8].    Those  c 
Otto.  U.  B..  Book  27. 


came  before  US  on  appeal  from  Qk  Circuit  Ooort 
of  the  Unltttf  8«lea  for  the  District  of  Iowa. 
In  both  of  them,  certain  contracts  for  tbe  por- 


fmud,  and  aa  not  being  In  conformity  with 
the  statutes  of  lows;  and  those  onestiona  wen 
neceMarily  discussed.    It  was  also  contended 


uuy  discui 
lecDrooaltlf 


-    .     ^^^^  of  the  lands  operated  a 

dlveiirion  of  the  fund,  in  violation  of  the  origi- 
nal grant.  In  tbe  first  case,  the  contract  waa 
declared  to  be  void  for  actual  fraud  of  the  gross- 
est character;  and  the  other  questions  were  not  nuuci 
fully  considered.  In  tbe  latter  caae,  this  conrt  '■'*^^' 
did  not  consider  the  evidence  of  fraud  aa  tulB- 
cient  to  avoid  tbe  purchase;  and  this  rendered 
H  necessary  to  exunine  tlie  question  of  repug- 
nanqr  between  tbe  ttete  tews  and  the  Act  ot 
Congress  with  more  care.  On  the  first  conM- 
em&in  of  the  caae,  we  were  disposed  to  think 
that  the  Act  of  Assembly  of  the  State  ot  lows, 
passed  in  IBtSS,  by  which  the  several  conntiea 
owning  swamp  and  overfloi^  lands  were  au- 
thorized to  devote  the  tends  or  the  proceeds 
thereof  either  In  whole  or  in  put,  to  the  eieo- 
tlon  of  public  bnlldinsB  for  the  purpose  of  edu- 
cation, tbe  bulldluf  (ff  bridges,  roMa  and  high- 
ways, or  for  boilduig  Instltutloin  of  leatning, 
—  for  making  railrMds  through  the  County, 
a  repugnant  to  the  provislonB  of  the  Act  of 
Congress,  ss  snthoriihig  a  dlversloa  of  the  fund 


void.  But,  on  a  recondderation  of  the  subject, 
we  were  Inclined  to  modify  oar  AM  impres- 
sions. The  following  extract  from  the  <ipmIoB 
then  ddlvered  will  show  the  final  view  which 


Sthe  Act  ot  lB«nis,  that  It  effecU  a  diverstoii 
the  |H«ceeds  of  the  lands  from  the  obieda 
and  purposes  of  the  congressional  grant,  llieia 


The  proviso  of  the  9d  sectlcm  of  the  Act  of  Con- 
gress declared  that  the  proceeds  of  the  tends, 
whether  from  sale  or  direct  amroiRiaU<Hi  In 
Und,  should  be  applied  exdustve^,  ss  hr  ai 


'  these  purposes.    This  language 

impllea  that  the  State  waa  to  have  full  power 

of  olqHwItioo  of  the  tends;  and  only  gives  di- 

rection  as  to  the  application  of  the  proceeds^ 

id  of  tbte  application,  only  '  as  far  aa  neoes- 


whethortt ,     _    

tlo  nln  that  behalf  without  behu  UaMe  tL  _. 
called  to  account,  and  without  uTecting  the  ti- 
tles to  tbe  lands  disposed  of.  At  all  events.  It 
would  seem  that  Ocmgress  alone  has  the  power 
<  enforce  the  conditions  o(the  grant,  diner  by 
revocation  thereof,  or  other  suitable  action, 
__i  a  clear  cose  of  violation  of  the  conditions 
And  aa  the  application  of  the  proceeds  to  the  [SM] 
named  objects  is  only  preacilbed '  aa  far  as  nec- 
easarv,'  room  ia  left  for  tbe  exercise  by  the  Stato 
of  a  uuxe  discretion  aa  to  the  extent  of  the  ne- 
cessity.''  P.  69. 

Upon  further  consideration  of  the  whole  inb- 
Jecl,  we  are  convinced  that  tbe  su^eation  then 
made,  that  the  application  of  the  proceeda  of 
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Oor.  TcRi^ 


dwM  landa  to  tb«  porpoMi  of  the  mot  recta 
vpcm  the  good  faith  of  the  State,  aDil  that  the 
State  m^  exercise  Ita  diacietlon  as  to  the.  dis- 
poni  of  them  ia  the  ool;  correct  view.  It  is  a 
matter  between  tno  soverdgn  powersi  and  one 
wUch  private  poitiea  cannot  hring  into  dlacua- 
■loD.  Swamp  and  oreidowed  lanas  are  of  little 
▼ahie  to  the  Oo*eniioent  of  the  United  Slalei, 
whoae  principal  interest  In  them  is  to  dispose  of 
them  for  purposes  of  revenue;  whereas,  tlie  state 
govemmeata,  being  concerned  In  their  settle- 
ment and  improvement;  in  the  openJnK  up  of 
roads  and  other  public  works  throucb  mem ;  in 
the  promotion  of  the  public  health  bj  sjsiems 
of  drainage  and  embankment,  are  far  more 
deeply  iniereated  in  havinK  the  disposal  and 
management  of  them.  Forlhcsereasons.Itwaa 
a  wise  measure  on  thepart  of  ConKress  toceda 
these  landa  to  the  Stales  in  which  they  lay,  sub- 
ject to  the  dlspoeal  of  (heir  respective  Leglsla- 
toies;  and  although  it  is  specially  provided,  that 
the  proceeds  of  such  landsahairbe  applied,  "i 
far  aa  neceasaiy,"4o  their  reclamation  t»  meai 
et  leveea  and  drains,  this  is  a  duty  which  was 
Imposed  upon  and  aseumed  by  the  Statesalone, 
when  they  accepted  the  grant;  and  whether 


We  are,  therefore,  of  opinion,  that  the  Act 
of  Congress  cannot  be  invoked  by  the  County 
of  Hills  for  the  purpose  of  showing  that  its  pro- 
Tisions  luve  been  violated  by  the  slAte  laws, 
onder  which  tdone  the  County  itself  can  set  up 
any  title  to  the  lands,  and  by  virtue  of  which, 
aa  decided  by  the  state  court.  It  has  disposed  of 
them  for  railroad  purpoeea. 

But  It  is  contended  that  the  decision  of  this 
court,  rendered  in  February,  1870,  afflrmlng 
the  decree  in  the  original  aulL  and  adjudging 
the  title  of  the  lands  to  be  In  Mills  County,  and 
[BBTlnot  in  the  Burlington  and  Missouri  River  RaO- 
road  Company,  ii  rendered  null  sod  Ineffective 
in  thedecreesot  the  Supreme  Courtof  Iowa  In 
these  cases;  and,  hence,  that  these  decrees  are 
against  the  right  of  UIUb  Coun^  asestahlished 
1^  authority  of  the  Supreme  Court  of  the  United 
States,  and  ought  for  that  cause  to  be  reversed. 
We  do  not  think  that  this  result  necessarily  fol- 
lows. The  compromise  agreementof  186ewas 
made  whilst  the  writ  of  error  in  that  original 
suit  was  pending  in  this  court,  and  before  the 
cause  washeard.  That  compromise  aeltled  the 
matters  in  difference  between  the  parties.  There 
may  have  been  reosonB,  Independent  of  the  con- 
troversy relating  to  the  particular  lands  In  ques- 
tion in  that  suit,  why  it  was  desirable  to  nave 
the  legal  questions  involved  therein  settled  by 
the  Judniient  of  this  court.  The  Countr  ot 
Hills  and  the  Railroad  Company  maT  have  been 
respectively  interested  in  other  Unas  almilariy 
■itnated  in  retnect  to  title  as  the  lands  Involved 
in  that  suit  But  if  this  were  not  so,  the  result 
would  only  be  that  the  litlEBtion  was  continued 
here  after  the  parties  had  aa  justed  thdrrights  by 
screement;  an  improper  proceeding,  undoubt- 
edly, but  one  which  would  not  abrogate  or  ren- 
der null  the  agreement  Itself,  unless  the  parties 
voluntarily  waived  and  abandoned  it.  That 
they  did  not  waive  or  abandon  It  ia  manifest 
from  the  fact,  that  deeds  of  conveyance  were 
CMS 


ejecnted  by  the  county  to  the  BaHroad  Com- 
pany in  pursuance  of  the  compromise  agreement 
after  the  decirion  of  ihia  court  was  rendered  ; 
namely,  one  deed  dated  September  6, 1B70,  for 
S,SW  acres;  and  another  occd  dated  June  1ft, 
1871,  for  UO  acrca. 

We  are,  therefore,  of  oi^nlon,  that  the  decrees 
made  by  the  Supreme  CViurt  <rf  Iowa  In  Uieee 
cases  do  not  violate  any  Act  of  Congress,  nor 
dlsafflrm  the  judgment  ot  this  court,  nor  im- 
peir  any  right,  title  or  immunity  which  the 
County  of  Mills  has  a  right  to  chum  under  any 
anthority  of  the  Uniwd  States.  Hit  sojif  dartn 
mint,  tlterefdrt,  be  OigiTiMd. 

True  copy,    ^rt,- 

James  H.  HaKenneTi  Clerk,  Bag.  Court,  U.  8. 

atc<i-mcr.&,7isi 


B.  T.  TREDWAT  bt  al.,  Apptt., 

CHARLES  W.  SANGER. 
(Bee  &  C:,  IT  Otto,  8tt-82S.} 

lue. 

If  ■prominarrnate.necotlaMel^'aelaw  mer- 
ohaoi,  li  made  1^  a  oKiien  ot  one  Btate  to  a  dtlMD 
of  the  nme  State,  and  secured  bf  a  niort««^lTom 
the  maker  to  the  peree,  bd  Indorsee  ot  the  note  wb» 

' ' ol  another  Stats  («ii,  ifDoe  tbs  Aot  of 

llie  ooiuti  of  the  Uoned  StatcB  to  tom- 

close  the  mortsace,  and  obtktn  a  sale  ot  Uia  mon> 
■uwl  propeitT, 

[No.  849.] 
Bu}mitttdApr.lS,1883.  Dttided  Apr.  tS,  1883. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  Uie  District  of  California. 
The  bill  In  this  case  was  filed  In  the  court  he- 


,.'So's; 


low,  \fj  the  ^>peUee,  to  forecloee  a  mortnge, 
_i —  . • J.  i._  ^ppeilintg^ 

IcI^ughlin, 

oteelhepe- 

Dillon,  and 

„iMd  to  tnnger,  the  complainant, 

who  was  at  the  time  of  the  commencement  or 


notes  made  by  i 
Ella,  to  Chas.  M< 
Ifomia  which  u( 
Ution  allege*  were  assigned  to  one  Dillon,  and 
L_iv... .. — J  ._  j^„-  "^ '"' 


given  to 

residents  of  California,  to  Chas. 
reddent  also  al  California  which  note* 


by  Dillon  asrigned  tc 


thla  action  a  resident  of  Pennnlvenia. 

The  defendants  Bled  thdr  plea  in  abatement, 
claiming  that  the  aswgnments  were  made  solely- 
to  give  the  court  JttriMicUon  of  this  Bction,and 
showing  that  the  original  payee  of  the  notes  was- 
a  resident  of  California. 

The  court  below  found  the  plea  not  true  and 
insufficient,  and  entered  a  decree  in  favor  of 
the  oomplitinant  for  (0,082.S3,  and  ordered  a. 
sale  of  the  mortgaged  premises.  Whereupon, 
the  defendants  appealed  to  this  court. 

The  question  involved  herein.  Is  the  Jurisdic- 
tion of  the  Circuit  Court  to  hear  and  delermine- 
thls  action. 

Mt.  a.  Cbaater,  for  appellants. 

MatrtMmurf  Beard  and  C.  H.  Ana««» 
for  appellee. 

Mr.  Chi^  JtuttetWrnilm  delivered  the  opin- 
ion of  the  court: 

There  is  but  a  single  question  prcMnled  by 
_ils  appeal,  to  wit:  whether.  If  a  promlison^ 
noto,  negotiable  by  the  law  merchant.  Is  made 
by  a  citizen  of  one  StaUto  aciUxenof  thesam* 
103  V.  8^ 


ib.Googlc 


Mtkss  t.  SwAiw. 


State,  and  Kcnred  by  a  mortgage  from  the 
maker  to  the  payee,  an  Indonee  of  the  note  can, 
dnoe  tbe  Act  of  lUndiS,  18TS,  ch.  lll?[lB8tat. 
ail..,  4TO],  ISupp.  R.B.,lT8,mielnthecouiti 
of  Um  United  Siatca  to  foiedoae  the  mortgage, 
and  obtain  a  aale  of  Uie  moitgaged  prDpertj. 

It  wai  iield  In  SbeUon  v.  M,  9  Sow.,  441, 
that  sucb  aaalt  could  not  be  maintained  under 
tlie  lltbBectlonof  the  Judiciary  Actof  1789  [1 
StaL  at  L.,  78],  becauae  Ineqnl^the  mortgwe 
waa  but  an  incident  of  the  debt,  and  aa  tlie  in- 
dwaee  could  not  aue  on  the  note,  be  could  not 
sue  to  enforce  tbe  mortgage.  The  language 
Mr.  JiMfiM  Drier,  qwakiog  for  the  COOK  in  tlL__ 
case,  is  this  (p.  400):  "The  complainant  In  thla 
case  la  tbe  pnrchaaer  and  »aafgn«e  of  a  gum  of 
money,  adebt,  a  dioae  In  action,  not  of  a  tract 
of  land.  He  aeeka  to  recover  by  thia  action  a 
debt  aligned  to  Mm.  Bels,tberdore,the'aa- 
a^mee  ^  a  cboee  in  action,' within  the  letter  and 
^irit  of  the  Act  at  Con^eaa  nnder  condder&- 
tSWl  tion,  and  cannot  aupport  this  action  in  the  Cfr- 
cult  Court  of  tbe  United  8tale^  where  hia  as- 
aignor  could  not."  Thii  clearly  implies  that  if 
a  auit  could  be  brought  on  the  note,  ft  could  for 
tbe  fORClosore  of  Ue  mortgage,  should  there 
be  no  other  objection  to  the  Jurisdiction  than 
the  dtizenahip  of  tbe  payee  and  maker. 


cogniianceof  asuit  to  recover  tbe 

any  fH'omlsaofy  note  or  other  chose  in  action  in 
favor  of  an  avignee,  nnleaa  a  anlt  might  have 
been  pioaeeuted  in  anch  court  to  recorer  tbe 
ooDtenta,  if  no  aadgnment  bad  been  oiade,  ex- 
cept in  casea  of  fordgn  UUa  of  exchange.  Tbe 
Act  of  !tns,  however,  removea  this  reatrictitm 
in  aulu  on  "promlnory  notes  negotiable  t^^  tbe 
law  merchant :"  and  now  Uie  Jurisdiction  In 
such  suits  la  mode  to  depend  on  tbe  citizenship 
of  tbe  parties  as  in  other  cases. 

Since,  therefore,  the  Indorsee  could  have  saed 
In  the  circuit  court  on  tbe  note  now  in  questii 
It  follows  that,  ae  there  ia  noobjectir- "  ' 


True  oopr.    

Junes  H.  McKennejr,  Oerk,  Sup.  Court,  0.  B. 
atad-m  U.  8»  ita. 


UAKT  E.  HTERB  W  al..  Ptft.  in  Brror, 
FREDERICK  J.  BWA}{N  n  al. 

(Bee  8.  C  17  Otto,  S4WSU.) 
Bttttotai  of  tavM—fetta  ^jt\aie»  Act. 

1.  An  application  for  tbe  removaloTacauaefran 
«  State  to  alMeral  Cburt  under  tbe  Act  of  IBTt  Id  I 
suit  be«un  before  tbe  Aet  waspanad  miMt  be  mwh 
at  or  belOn  Ilia  (eiM  atwhloh  the  CMaeoonld  >■ 
Id  aftcc  Ibat  Act  went  mio  <^peratloD. 


E  Under  tbe  tocal  ptejudloa  Act  (hui 
MBOTalunlMi  all  tbe  otncnary  partite 
f  tbe  milt  are  olUiena  of  duterant  Stem 


wieratloD. 

t  there  cao  be  d 


[No.  una.] 

SahmiUtd  Apr.  U,  IS,  1883.    Daoidea  Apr,  I 
1SS3. 


B.CimrU  under  Aet 


Tpe  history  and  facta  of  the  case  sufflciently 
^^pear  in  the  opinion  of  the  court. 

Memn.  FnutkUa  H.  MWokey,  T.  T.  Oril- 
Cmdmand  W.  S.  itaton,  for  ploiniiffB  in  error:. 

The  real  contioveray  U  between  citizens  of 
different  States,  and  the  caae  is  witUln  the  con- 
stitutional grant  of  federal  Judicial  power,  not- 
withstanding aome  of  tbe  ad  venarvpaniee  may 
hawen  to  be  dtizena  of  tbe  same  State. 

Buuboav,  Haripata  Land  CQ.,i&a.wj.AVJi 
Dillon,  Bem.  Causes,  80;  Wood  v.  Darn*,  16 
How..  467 (50  TJ.  8.,  XV.,  460);  Semotat  Ouet, 
100  U.  S.,  457  (XXV.,  593);  Bamti/  v.  I^tliam, 
103D.8.,205(XXVI.,6I4).  (The decision  lii 
this  caae  rendered  in  October  Term,  1680,  dtr- 
poaea,  wetiilnk,  of  all  thequeaUons  involved  in 
tbecaaeatbar;  £«iM'tt  v.  .fVP*,  10eU.8.,89a 
(XXVL.  J0T2). 

ifr.  Suauel  F.  PUlllpa,  for  defendant  In 


moved  for  trial  to  another  county  in  North  Car- 
olina, and  also  after  It  bad  been  tried  and  such 
trial  had  been  aet  aside  in  the  Stale  Supreme 
Court,  can  in  no  event  leat  upon  tbe  removal 
Act  of  1875.  The  latest  opportunity  for  re- 
moval under  the  Act  of  1875,  was  at  March 
Term,  1875,  of  New  Hanover  Court. 

Bemovai  Cata.  100  U.  B.,  457  (XXV.,  603>: 
BMt  SeeUts  T.  GroK,  101  U.  B.,  610  fXXV., 
647);  Babbia  v.  Clark,  108  U.  8.,  600  (XXVL, 

The  action  waa  not  removable  under  the  8d 
danae  of  section  6S9. 

That  clause  doea  not  warrant  a  question  ait 
to  how  many  and  who  of  Uie  parties  to  a  cause 
are  merely  formal. 

In  this  case,  tbe  State  Court  asaumed  to  say 
thataomanyof  tbe  defendants  as  are  citizens  (d^ 
North  Carolina  are  merely  forma]  puties,  and, 
thereupon  (o  hold  that,  for  the  purpose  of  r 

Jftwi,  7 

"      ':lenoj;  tbe  scone  of  the  Dlati 

„ -ippUedV  the 

iith  Carolina  who  are  defendanta, 
paitiea. 

Mr.  ahUfJwtai»'Vmi\»  delivered  tbe  opin- 
ion of  the  court:  - 

This  is  a  writ  of  error  brouf^t  under  tbe  Act 

;  March  8, 1876,  ch.  187J"18  Stat  at  L..  4701. 

>  reverse  an  order  of  the  Circuit  Court  remuio- 
ing  a  cause  removed  from  a  Stale  Court  undtm' 
the  third  eabdivision  of  section  8S9  of  tbe  Re- 
vised Statutes,  on  account  of  i»e]ndice  and  to- 
cal influence.  At  the  time  the  application  for 
removal  was  nude  in  the  State  Cmut,  the  ndt 
wasbeing  prosecuted  bydtiiensofNorthCaro-  [6471 
line,  as  plaintiffs,  wainst  Georn  Myers,  then 
a  citizen  of  New  York,  and  certain  otlwf 
persons,  aU  citizens  of  North  Carolina,  to  re- 
cover tbe  posaessioa  of  a  lot  hi  Wilmington, 
occupied  b;  Hver*.  and  to  obtain  a  conveyance 
''  '^' ' — '  title  held  b7  the  other  defendants. 


of  tbe  le^  ti 

"^        '  onguiaJly  bwun  on  tbel9Uiof 

lainst  Myera  alone,  to  recover  the 
.     .     -Idamuea  for  tbe  detention;  but. 
on  the  2Slh  of  Uay,  1^,  an  amended  complaint 
itit 


ib.GoogIc 


SUPBUU  CODBT  or  THft  Umitbd  Statbb. 


wu  tiled,  not  changing  the  action  u 
Myera  but  brlngiajc  in  the  other  deF( 
who,  it  waa  alleged,  held  Ihe  tesal  title,  Bud 


ndaoti 


asking  for  s  conveyance  fix>m  uem.  Myen 
alone  answered  the  amended  complaint  oh  the 
8th  of  September,  18T7,  and  on  the  ISth  of 
March,  18t8.  peUtioned  for  a  removal,  filing  u> 
affidavit  to  the  effect  that  he  bad  reason  to  be- 


jufltlce  in  the  State  CouH.  The  State  Court  of 
orizinal  jurisdiction  refused  to  allow  a  removal, 
but  on  appeal  to  the  Supreme  Court  tbfs  wa> 
overruled,  on  th«  grouna  that  the  new  defend- 
•nta  were  merely  nominal  partiea  ea  trusteea, 
ftud  thereupon  Uie  cauH  was  docketed  in  the 
Circuit  Court  of  the  United  Slatea  on  the  18tb 
of  November,  1878.  In  November,  1879,  the 
Circuit  Court,  "Being  of  opinion  that  the  action 
in  its  present  form"  could  not  be  maintained  in 
that  court,  remanded  the  rait  to  the  State  Court, 
and  from  that  order  tfais  writ  of  error  was 

Ai  tlie  suit  was  pending  fn  the  Btate  Court 
against  Myers  from  1S73  to  187B,  bi.i  application 
for  removal  wna  too  lute  to  aecure  the  benefit  of 
the  separable  controversy  provision  In  the  Act 
of  1S7S.  Such  an  application  should  have  been 
made  at  or  before  the  Term  at  which  the  cause 
could  be  flrst  tried,  or  rather,  as  this  suit  waa 
begun  before  the  Act  of  187fi  was  paned,  it 
should  have  been  at  or  before  the  Term  at  which 
the  cause  could  be  first  tried  after  that  Act 
went  into  opeiatloo.  Bmu>«ii  Cmm,  100  U.  8., 
478  [XXV.  BM] 

Underthe  local  prejudke  Act  there  can  I)e  no 
removal  unlesa  all  the  necesaary  pflrllcaon  one 
side  of  the  suit  are  citizens  of  dUTerent  States 
from  those  on  the  other.  This  was  decided  in 
Vannerar  v.  Bryant,  31  WaU.,  41  [88  U.  8.. 
XXII.,  476].  It  is  not  enough  that  there  be  a 
separable  controversy  between  parties  having 
[S48?  the  necessary  citizenship,  nor  that  the  principal 
controversv  is  between  dtitens  of  different 
States.  If  there  are  Dece8Bai7  parties  on  one 
side  of  the  suit,  ddzens  of  the  same  State  with 
those  on  the  other,  the  Circuit  Court  cannot 
take  Jurisdiction: 

There  is  no  doubt  that  in  this  case  the  prind- 


versT  is  between  Myers  and  the  plalnt- 

.    .    lerellcf that isaetodcannotliegrant- 

ed  without  the  presence  of  all  tt:e  defendants. 


The  possession  of  the  land  It  in  Myers 
belr^  but  the  legal  title  la  thought  to  be  in  Ihe 
other  defendante.  It  la  true  that  the  other  de- 
fendants are  mere  traMees,  who  may  tte  com- 
pelled to  convey  if  they  do  have  the  title,  bnt 
one  of  the  objects  of  the  suit  is  to  get  such  ft 
conveyance.  This  part  of  the  relief  asked  for 
cannot  be  had  unless  the  trustee  defendants  are 
partlee.  The  record  shows  that  they  refused  to 
Join  as  plaintiffs.  This  implies  that  they  deny 
the  trust  and  leave  the  plaintiffs  to  their  reme- 
dies. Ineffecttbey  baveputthemselveeontiie 
record  as  contending  that  the  conveyance  made 
by  their  ancestor  passed  the  title  to  Mvera  and 
discharged  the  trust.  This  also  is  claimed  by 
Myers.  Consrauently  it  appears  that,  under 
the  ruling  in  Oafdntr  v.  Broan,  SI  Wall.,  41 
[88  U.  S..  XXII.,  587],  the  plalnUffs  required 
the  presence  of  the  trustee  daendants  in  order 
to  get  Myers  out  of  posseeslon  even.  Without 
the  1^^  title  they  could  not  recover  in  eject- 


tliat  the  trustee  defendants  were  not  o 


The  order  rtmantHmtb*  et 


PAREERSBURQ  abd  OHIO  RIVER 
TRANSPORTATION  COMPANY, 
Appt., 

CITY  OP  PARKERSBCHO  rp  al. 

(8ee  B.  C  IT  Otto.  Ol'TlL) 

Cttf  ordiTiana  preterUiing  aharf  dlar^ei — iutg 

of  tonnaga — gelation  of  fact — ttattjuritdietitni 

ef  \BhaTne*-~~eseorbilanl  \eharfage — rtmedg. 

•The  Cttr  of  Parkeraburg,  In  WeatTlnlnla,  taiK 
a  wharf  aadeMabllshed  certain  zttiiit  ofwhartkce 
wblch  the  F.  *  O.  Tnuwortatlon  Co.oomplaliied  of 
■■  flztortlnDals,  and  as  bdns  meraly  a  pratext  for 
levrlnir  a  duty  of  tonnace ;  Uie  ConpeuT  tliereupOD 
llled  ablU  In  the  OrcuH  Oourt  of  the  xftKoA  Sum 
to  natnUn  prooeedlnaB  Id  a  suit  btoucbt  In  the 
BlateCourttooolleotlbewbarfage,  and  prared  that 
the  vharfanoidlnaDcemlsht  be  declared  void,  and 
forotlier  r^lef ;  beM  : 

L  That,  as  the  ordinance  on  lis  taoe  Itnpoeei]  Charli- 
es of  whsTfase  onlr,  thougb  tbeee  ohanes  mlchlM 
UDreasoDable  and  exorbitant,  the  court  will  not  eo- 


',  whether,  aooordlnx  as  the  fact  Is^  la  whar&ce 

1  duty  of  tonnage. 

That.  ■  Itbough  wharves  are  relaled  to  oommeroe 

J  navtntlOB  as  aids  and  oonvenlenees,  yet  beins 

local  In  their  nature,  and  nqulrloB  epeMU  renla- 
tlODS  for  particular  plaoea.  >n  the  abasDoa  of  Con- 
■rrcokxial  leglilatlon  on  the  subteet,  Ibe  reiruIatlMi 
tnereof  properly  belongs  to  the  States  In  whkh  tbey 

(kThatasultwlUnotlle  In  the  caroutt  Ooort  of 
tlie  United  SUlea  for  relief  acalnat  exorbitant 
whaifikse.  aaa  mae  arWur  nnder  Oe  OansUtultan 
or  laws  c«Aa  United 8laiea,eveotbouBtaMbe al- 
leged that  tbe  whartue  waa  loleaded  as  a  dutj  of 
toDDBge;  theallesedKiteDtDOttMliic  traversMtSk 

ArgwdFa.  t,  18S3.      Dtaded  Apr.  SO.  1889. 
•Head  notes  ti7  ifr,  Jiuttoe  Brasust. 


KOTC— Rtirht  te  soiberuct  uhoriw* ;  r<0M  (o  rAorgt 
wttaTfagtOMnfor.   Bee  note  to  Ez  parte  BMtoti,ll 

IVninafKbu.   See  note  to  Steamship  Co.  v.  Tinker. 

M  D.  a/Txxiv.,  m. 
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Tkakbpobtation  Co.  t.  PAitEEBSooRa, 


APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed Slates  for  the  BiBtrict  of  West  Virginia. 

The  history  and  facU  of  the  case  appear  In 
the  opinion  of  the  court. 

Mam.  C.  W.  Monltoa,  M.  I.  BoviJuiTdaod 
T.  W.  Bailey,  for  appellants: 

The  terms  of  this  ordinance  arc  within  the 
d«flni(ioD  of  a  tax  upon  commerce,  as  given  by 
Ibis  court  in  Cannons.  If,  O,,  20  Wall.,  677(87 
V.  8.,  XXII.,  417);  see,  also,  Paeket  Co.  v,  Kic- 
ktdc.  B5  D,  8.,  80  (XXIV. ,  317). 

An  ordinance  riolnles  the  Con.«titutlon  of  the 
United  States  if  it  amounts  toanassessmeDt for 
arriving  at  and  departing  from  a  town,  without 
reference  to  the  use  of  wharves. 

J'Oekcl  Co.  V.  St.  Paul,  8  Dill.,  454. 

The  illegality  or  unrensonablcness  of  Buch 
charges  is  open  to  ludicial  inquiry  and  determi- 
xuUion,  and  when  found  to  be  illegal  or  exces- 
sive, and  to  have  been  paid  under  protest,  th^ 
may  be  recovered  back. 

Tannagt  Tax  CoMt*.  12  Wall.,  809  {79  U.  8., 
XX.,  ara):  Packet  Co.  ».  St.  I'atil.  8  Dill.,  454. 

3lt*»r$.  W.  A.  Cook  and  G.  C.  (Me,  forsp- 

These  Acts  and  the  ordinance  of  the  City  of 
Farkersburg,  passed  in  pursuance  thereof,  are 
not  in  conQict  with  the  Constitution  or  any  law 
of  the  United  States,  and  are,  therefore,  valid. 

l^eket   Co.   v.   CatlctMurg,   105   U.  8.,  559 

9tXVI.,  1139):  Fitcket  Co.  t,  "   '    '  ' ' 
acket  Co.  V.  St.  Louit,  100  D 
•88). 

If  there  were  any  just  ground  of  complaint  on 
ttccountof  unrenwnnhleness  of  charges,  the  rem- 
edy is  at  law  and  not  in  equity. 

Paeket  Co.  v.  Caaetttburg  ifvpra);  High.  In- 
June,  sec  97,  el  leg. 


Tliis  is  an  appeal  from  a  decree  dlsmlsslnj^  a 
bill  in  chancery  on  demurrer.     The  compla*" 
ant  bi'low,  who  Is  appellant  here,  according 
tlie  statements  of  the  bill,  is  a  Corporation  of 
West  Virginia,  organized  for  the  purpose  of  car- 

Slng  on  a  transportation  business  on  the  Ohio 
IvcT,  together  with  a  general  wharf  aod  com- 
mission business,  i(a  orincipal  ollice  being  lo- 
caUid  at  the  City  of  ParKcrsburg.  It  is  the  owner 
of  several  st«amboBls,  duly  enrolled  and  licensed 
under  the  Acts  of  Confess,  andplyini;  between 
Pittsburg,  Wheeling,  Parke reburg,  Cincinnati 
and  Covington.  Thebill  was  flled  against  the 
City  of  Parkershurg  and  its  recorder  and  wharf- 
master,  to  restrain  the  collection  of  certain  de- 
manrtsforwharfsge,  and  to  recover  back  money 
previously  paid  on  thataccount.  It  is  contended 
that  the  city  ordinance,  under  which  the  wharf, 
age  was  demanded,  is  in  conflict  with  the  Con- 
sUtudon  of  the  United  Stales;  and  this  is  the 
KTouDd  on  which  ihejurisdietion  of  the  Circuit 
Court  of  the  United  States  was  Invoked.  The 
tnll  alleges  that  many  yekre  aj;o  the  City  of  Par- 
kenbui^  caused  to  be  constructed  on  the  banks 
of  the  Ohio  River  at  that  place,  a  wharf  or  pub- 
lic landing,  to  be  used  by  the  varioussteamboats 
trading  on  the  river  and  landing  nt  said  Cily; 
and  tliat  said  wharf  is  still  controlled  by  the  City 
under  a  certain  ordinance  passed  by  the  mayur 
and  common  council  in  March,  18«5.  a  copy  of 
SI  which  wasflledwitbthebill.  By  this  ordinance 
It  la  ordained  that  every  steambual,  keelbuat. 
Sea  IT  Otto, 


barge,  flatboat  and  Sat,  except  feny-boals,  that 
may  discharge  or  receive  freight,  or  land  on  or 
anchor  at  or  in  front  of  any  public  landing  or 
wharf  belongine  to  the  City,  or  at  which  tho 
City  may  lawfully  charge  and  receive  wharf^, 
for  the  purpose  of  dlBcharging  or  receiving 
freight,  shiUI  pay  the  City  for  wharfage  the  foP 
lowing  sums  or  rates  for  each  respectively,  to 
wit:  on  steamboats  of  less  than  one  hundred 
tons  burden,  $8  for  the  first  twenty-four  hours 
or  any  part  thereof,  and  1(1.60  for  every  sulise- 

Sient  twcnty-foilr  hours  or  any  part  thereof, 
n  steamboats  of  one  hundred  and  less  tiianontt 
hundred  fifty  tons,  (3.79  for  tbeflrrt,  and  |3  for 
ever;  subsequent  twenty-four  hours  or  any  part 
thereof-,  and  to  on,  regulating  the  charges  ac- 
cording to  the  tonnage,  and  reducing  them 
where  only  a  small  quantity  of  freight  is  dis> 
charged  or  received.  Provision  is  then  made 
forrccovering  the  wharfage  by  bringing  the  par- 
ties before  the  recorder  or  a  justice  of  the  peace. 

The  bill  alleges  that,  under  and  by  virtue  of 
this  ordinance,  the  Cily  of  Pnrkcrsburg  has, 
ever  since  the  organization  of  the  complainant, 
Tcouired  it  and  its  agents  to  pay  the  charges  pro> 
viacd  in  the  ordinance  for  all  the  steamboata 
owned  or  controlled  by  it,  that  have  discharged 
or  received  freight  or  passengers,  or  landed  at 
the  said  wharf,  which  payments  have  been  made 
under  protest. 

The  bill  then  makes  the  following  charge: 

"Your  orator  further  alleges  that,  as  it  Is  ad- 
vised and  believes,  the  said  ordinance  is  wholly 
null  and  void,  and  is  in  conflict  with  those  pro- 
visions of  the  Constitution  of  the  United  Slates 
relating  to  the  regulations  of  inlersisie  com- 
merce and  prohibiting  any  Stnte,  without  the 
consent  of  Congress,  from  laying  any  duty  of 
tonnage;  and  that  the  operation  of  the  same 
tends  to  and  does  abridge  the  free  use  of  the 
OhioRiverbyyourorator,  to  which  it  is  legally 
entitled  by  virtue  of  the  enrollment  and  license 
of  its  steamboats  under  the  laws  of  the  United 
Stales  as  aforesaid.  Aa  by  reference  to  said 
ordinance  will  appear,  therates  of  charges  made 
by  said  City  of  Parkershurg  upon  steamboats 
landing  at  or  in  front  of  the  wtarf  of  said  City 
are  baSid  upon  and  regulated  solely  by  the  'tons  tCMl 
burden '  of  said  boats,  and  said  charges  are  made 
indiscriminately,  whether  the  boat  lands  or  an- 
chors at  or  in  front  of  any  public  landing  or 
wharf  of  s«d  City.  And  your  orator  further 
avers  that  the  Congress  of  the  United  Slates  baa 
never  given  its  consent  to  the  passage  or  enforce- 
ment of  said  ordinance,  but,  on  the  contrary, 
tonnage  duties  are  expressly  prohibited  bv  sec- 
tion ^20  of  the  Revised  Statutes  of  the  United 
States  to  be  levied  upon  enrolled  or  licensed 
vessels  trading  from  one  port  in  the  United 
States  to  another  port  within  the  same." 

The  bill  further  alleges  that  the  rates  charged 
by  the  ordinance  are  unreasonable,  extortionato 
and  oppressive,  and  are  made  and  levied  as  a 
tax  upon  commerce  for  the  express  purpose,  un- 
der the  assumed  pretense  of  wharfagedues,  of 
rcplenishins  its  treasuiy  and  increasing  its  reve- 
nuc;  that  the  cost  of  the  wharf  has  been  col- 
lected over  and  over  again;  that  it  is  allowed  to 
remain  in  bad  repair;  and  that  the  wharfage 
dues  collected  have  been  used  for  other  cily 
purposes,  paying  its  debts,  etc.;  that,  in  the 
year  1876  over  $2,700  was  collected  from  vari- 
ous boats  and  vessels,  less  than  |S0  of  which 
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mi  ipaiit  on  Qm  wliftrf  i  and  the  ■ome  thing  in 
other  yotn.  These  fuU  ue  itited  for  the  pnr- 
pow  of  ibowlDg  the  extonionnle  cbaracter  of 
the  ordinance,  ud  that  It  ts  used  for  the  poipoae 
of  laying  dntka  ftnd  Impoata  on  Imports  ftnd  ex- 

IMItB. 

The  un  fnrtlier  (bowi  that,  for  the  recent  re- 
foMl  of  the  oomplalnant  to  m  Ihcae  whaifigc 
cbargeit  the  GitT  of  FaAenBurg  bM  iuljtuted 
Mills  a^tlnst  h  MfoM  the  teccader  under  nid 
OTdiuuice:  wherefore  It  praya  a  decne  to  re- 
strain all  fmther  procee^gi  against  the  com- 
E' ainant  by  said  salts  or  otherwise,  from  Miforo- 
g  any  Judgmentiecorered  t^  the  CSIr  for  the 
violation  of  said  ordinance,  or  otherwise  Inter- 
fering with  the  rights  of  the  complainant  to  the 


lag  to  oror  (3,000;  and  that  the  ordinance  m^ 
be  declared  null  and  rold. 

To  thia  Mil  t^  defendants  demuned.  ftnH 
vpon  aisiament  (tf  the  deinuner  the  bill  was 
dismissed.  TVom  that  decree,  the  present  ap- 
peal Is  taken. 
raoKi  ^  ^^  ^^^^  section  of  the  Revised  Statutes, 
W"^which  declares  that  "  The  writ  of  Injunctioo 
shall  not  be  granted  bjtutj  court  of  the  United 
States  to  slaf  proceedings  In  anj  court  of  a 
Blat«,"app)ieBt08uitsoilginsl]T  brought ii  '"- 
drcuitcourtsbjr  virtue  M  the  Act  of  Han_  _, 
187Sri8  8taL  at L.,4T0].lncaseaaiiriDgiuider 
the  CoBsUtntion  or  laws  of  the  United  States,  It 
is  dear  that  so  mnch  of  the  biU  in  ibis  case  ai 
prays  for  sn  iniunction  to  restrain  legal  proceed- 
ings already  mstituted  before  the'  recorder  of 
pEukersburg  before  It  was  filed,  cannot  be  m^n- 
tslned.  But  that  porttou  of  the  UU  which  seeks 


and  any  further  uterf  erence  with  the  right  <d 


M  oontended  by  (he  complainant,  the  ordinance 
la  void  as  bdngln  violation  of  the  Constitution 
<a  any  law  of  the  United  SUtes. 

It  fi  conceded  bv  the  UD  that  the  wharf  for 
the  use  of  which  ue  bulges  are  made,  thou|^ 
public  In  the  sense  of  bdng  open  to  the  use  (tf 
the  public,  belongs  to  the  atf  of  IMcenburg; 
that  it  was  built  and  Is  maintained  by  the  City 
as  Its  property;  and  the  ordinance  on  its  face 
shows  that  the  charges  imposed  fen  landing  at 
or  using  it  are  imposed  as  ukd  for  wharf  age  and 
DotbingelBB.  It  may  be  extortionate  in  amount 
but  It  Is  wharfage.  The  allmtions  of  the  bill, 
that  it  is  not  red  wharfage  rat  a  duty  of  ton- 
nage, in  Ibe  name  and  under  the  [«etext  of 
wharfage,  cannot  be  received  against  the  terms 
of  the  ordinance  Itself.  TUs  would  open  the 
door  to  en  inquiry,  in  every  case  ot  wbarnge  al- 
leged to  be  unressonable,  which  would  lead  to 
great  inconvenience  aitd  confusion.  Neither 
courts  nor  Juries  would  have  any  pnctlcable 
criterion  by  wbidi  to  Judge  of  the  secret  Intent 
with  which  the  charge  was  made,  whether  as 
wharfage  or  as  a  du^d  tonnage.  Such  an  in- 
qulty,  uaUowed,  would  bring  Into  question  not 
4Mily  the  intent  (^  municipal,  but  of  kKlslallve 


bodies.  Wben  Ibe  question  Is  tmc  of  rau^mable 
or  unrnesooeble  wharf ngc,  weknow  what  todo 
with  it  It  baqucstioDKnonn  to  tbclawsiand 
the  modes  of  redress  for  unreasonable  wharf-  rai 
ago,  are  fixed  aad  settled.  But  whether  a  charge 

imposed  Ii "• •  — *— * -■  - — • 

tonnage  n 


for  the  use  of  a  wharf.  Exorbitant  wharfage 
may  have  a  dndlar  eAect  as  a  burden  on  com- 
merce as  a  duty  of  tonnage  has;  but  It  is  exor- 
bitant wharfage  and  not  a  duty  of  toimage;  and 
the  remedy  for  the  out  la  dmerent  from  the 
remedy  for  the  other.  The  question  whether  It 
Is  the  one  or  the  other  Is  not  one  of  Intent,  but 
one  of  tact  and  law;  of  fact,  as  whether  tiie 
charge  la  made  for  the  use  of  a  wharf,  or  for 


deed  absolute  on  its  face,  but  intended  as  a 
mortgage;  there,  the  intent  Is  the  result  of  an 
agreement  between  tbe  parlies,  which  may  be 
proved,  and  which  ft  would  operate  as  a  fnud 
on  one  of  the  partlee  not  to  allow  to  be  proved. 
Nor  Is  It  Hke  the  caseof  a  mistake  In  an  instru- 
ment, bv  which  the  intent  of  the  partlee  is  con- 
travened; In  that  case,  also,  the  actual  agree- 


ment he^nen  Ihem  may  be  shown  for  the  pnr- 

Cof  correcting  tbe  instrument    Nor  b  it 
the  case  of  an  intent  to  deceive  or  defraud 


commit  a  crime;  there,  the  intent  is  a  ma- 
terial part  of  the  offense  charged;  whilst  In  the 
present  case  a  supposed  Intent  Is  suggested  for 
the  purpose  of  making  of  tne  act,  another  and 
a  different  act  It  is,  in  truth,  more  like  the 
case  of  an  averment  to  contttuUa  the  ezprsM 
terms  Ot  a  written  instrument  by  parol. 

It  Is  contended.  Indeed,  that  the  terms  of  tba 
ordinance  in  question  show  that  It  was  Intend- 
ed to  exBCt  a  du^  of  tonnage  and  la  not  con- 
fined to  the  prescription  of  chargea  for  wharf- 
age; and  the  mnds  "anchor  at  or  in  fnmt  a$ 
my  public  landing  or  wharf,"  as  describing 
peesols  to  be  charged,  are  relied  on  as  sustaln- 


)gth(  _ 

derstand  this  to  be  the  meaning  and  effect  of  the 
words.  The  wh(^  t^irase  should  be  taken  to- 
getlur,  and  thus  rsM,  It  Is  evidoitiy  confined 
to  vessels  using  or  intending  to  use  Uie  wharf.  T6flT] 
The  pasutge  consists  of  two  distinct  clauses:  1, 
"Every  steamboat  that  m^  dlsdiarge  or  re- 
ceive freight  at  any  puUlo  undlng  or  wharf;" 
3,  "Or  that  may  land  on  or  anchor  at  or  In  front 
M  any  public  landing  or  wharf  for  the  purpose 
of  discurgisg  or  recdving  Mght"  The  last 
dauae  as  weu  ss  the  first  evidently  points  to 
those  vessels  only  whibh  land  or-  anchor  at  or 
before  a  wharf  for  tbe  purpose  of  using  IL 
Sometimes  it  may  happen  that  the  depth  of 
water  In  the  river,  or  Intervening  vessels  lying 
at  the  wharf,  wUl  not  aDow  a  vessel  to  get  dose 
alongside  of  tbe  wbarf ,  and  yet  she  may  deslte 
to  connect  with  It  in  some  manner,  hy  planks 
<a  by  the  deck  of  en  IntervenioK  boat,  barge  or 
float,  so  as  to  dlschsrge  or  recuve  frei^t  and 
passengers  upon  or  from  the  wharf.  Such  cases 
are  properly  described  by  the  language  used; 
107  D.  & 
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■truGtkm  baa  bean  riTen  to  It  Tm  complain* 
•at  docs  Dot  allege  that  ttoe  nippoaed  oltiioxloua 
a^lettkuioftheonlinaDceluBeTerbeeii  made 


mof  Ti 


ganlrsttoi  .      ,     .      -   , 

ita  aceata  aDdaemots,  to  par  to  it  ttM  charges 
provided  in  aald  ordinance  for  all  Meamboata 
owned  or  controlled  by  jtm  orator  tlut  hare 
diadiaiged  or  reodved  fniritt  or  paaaengen,  or 
landed  at  ita  aaid  wharf.  There  la  do  com- 
plaint that  wharfage  haa  been  exacted  when  the 
complainanf  a  resaeb  bare  toerelr  anchored  to 
the  atream,  or  have  moored  at  any  other  place 
than  the  dty'a  wharf;  or  when  they  nare 
flopped  at  or  in  frcmt  of  the  wharf  itself  for  Bujr 

other  puipoee  than  that  of  diac'^"-' 

ceiring  fret^t  and  passengers, 
the  case  a  verr  different  one  from  that  which 
was  presentea  in  Oannffn  v.  JV«w  Orieatu,  90 
WaU.,077|WU.  S.,  XXn.,«71.  There  the 
ordinance  objected  to  imposed  leree  duties  "on 
all  steamboats  which  shall  moor  or  land  In  anj 
part  of  tlrn  Port  <rf  New  Orieans /*  and  this  court 
could  do  no  otherwise  than  hold  that  such  an 
ordhiance  had  theeffeclof  IsTingadn^  of  ton- 
nage, against  the  express  piohibition  of  the 
ConstitDtiaa.  The  same  view  had  preriouslr 
been  taken  of  an  Act  of  the  Legislature  of  Lcul- 
sisna,  authorizing  the  port  wuoens  of  New  Or- 
rMtai  '**°*  **  demand  and  receive  $B  from  every  vee- 
[6VS1  ^1  uriving  in  that  port,  wbetiieT  called  on  to 

Sfoim  anj  service  or  not.    SUamthip  Oa.  ~ 
■t  WarAn*.  9  Wall.,  81  [78  D.  8.,  XVn... 
ttV\;  and  of  a  law  of  Texas,  which  required 


every  vessel  arriving  at  the  qusrautine  station 
of  any  lows  on  the  coast  of  Texas,  to  pay  %S 
for  the  first  hundred  tons,  and  one  and  a  half 


a  law  of  kew  Tork  required  aft 
tain  class,  which  should  enter  the  Port  of  New 
York,  or  load  or  unload,  or  make  fast  to  any 
wharf  therein,  to  pay  a  certain  rate  per  ton,  thb 
was  held  to  be  an  unconstitutional  Imposition, 
because  it  applied  to  all  vessels  whether  Uiey 
used  awharf  wnoL  SlMmAipOo.v,Tink»r,9t 
U.  S.,  288  [ZXI7.,  116].  AO  these  were  clear 
cases  of  doty  on  tonnage  as  distingiiished  from 
wharfage;  and  the  terms  of  the  ordii 


than  that  of  wharfage.     

<Aarged  are  graduated  by  the  stse  or  toDnage  of 
the  vessel,  Is  of  noconsequence  In  this  coimeo 
tlon.  This  does  not  make  it  a  dutv  of  lonnaga  in 
the  sense  of  the  Oonstitntion  snd  the  Acts  of  Con- 
gressL  Bo  we  have  expresslv  decided  In  several 
secent  cases.    Oinnm  v.  Jvew  Orlean*  [npraT 

flwto*  a>.  V,  jTsftht*,  »8  u.  B.,80  [xiav.  .ottI 

FMkstOa.-r.gi.LouU,VJ0TJ.8.,mjXKV.,9!ia] 
GtV  v.BaiUmm.  100 tl.  8., 484 [XXV,,  748] 
/he*f*a».v.Ctetfrt«t(fy,10BU.8.^rXXVr, 
llSOJ.fnien  the  Constitution  declares  that  "No 
State  shall,  without  the  oonsent  of  Congress,  lay 
any  duty  of  tonnage;"  and  when  Conimss,  in 
section  4S90  of  the  Revised  Statutes,  declares 
that  "Novesselbelonging  toanydUzenof  the 
See  17  Ona 


United  States,  trading  from  one  port  within 

the  United  Statea  (o  another  port  within  the 

'      '  ~   the  bank,  whale 


another 
United  Statea.  or  onployed  ~ 
or  other  fisheries,  aball  M  i 


ibjectto 


[  w  duty,  if  audi  vessel  be  Ucenaed, : 
or  enrolled,-"  they  mean  by  the  l^trases,  "duty 
of  tonnpge,"  and  "tonnxige  tax  or  dn»,"  a 
charge,  taxordu^miavesadtOrthepriiilBga 
of  enlerlog  a  pott;  and  althon^  usually  levied 
according  to  lonnage,and  so  acquiring  Ita  name, 
it  b  not  confined  to  that  method  of  ntiog  the 
charce.  It  haa  nothing  to  do  with  wharfage, 
which  Is  a  charge  against  a  vessel  for  using  or 
lying  at  a  wharf  or  leading.  The  one  Is  un-  [sW] 
poaed  liy  the  government,  the  other  by  the  own. 
er  of  the  wharf  or  landing.  The  mw  la  a  com- 
mercial r^nlation,  dictiUed  by  the  general 
EUcy  of  the  conntiy  opoa  ccnulderatloQS  hav- 
[  refereuce  to  Ita  oommeroe  or  revenne;  the 
other  la  a  rent  charged  by  the  owner  of  the 
proper^  for  Its  temporary  use.  It  is  obvious 
that  the  mode  of  rating  the  charge  in  dther  case, 
whether  aoondlng  to  the  stee  or  capadty  of  the 


a  wharf  Is  property  and  wharfage  la  a  cbine  or 
rent,  for  its  temporary  use,  the  question  wheth- 
er the  owner  derives  more  or  less  revenue  from 


more  c 

boildlng  and  midntalning  It,  or  what  dlqMMl- 
tion  he  makes  of  sudi  revanue,  can  In  no  way 
concern  thoae  who  make  use  of  ttM  wharf  and 


reaerves  for  his  private  nae,  is  not  subject  to  this 
rule;  for,  if  any  other  person  wishes  to  make 
use  of  it  for  a  temponiy  pnrpoae,  the  partlea 
are  at  liberty  to  make  their  own  bu^Un.  That 
such  wharves  may  be  had  and  owned,  even  on 
a  navigable  river,  is  not  open  to  coutrovei^. 
It  was  so  decided  by  this  court  in  the  cafccrf 
Jhitloit  V.  Stront.  1  Black,  38  [«  U.  8^  XVH. 
an,  and  in  FoImv.  MUwovkM.  10  Wall.,  4*7 
[77  U.  S.,XIX.,9S4].  Whether  a  private  wharf 
may  be  malntainea  ss  such, where  It  Is  tlie  only 
fadlity  at  the  Uitd  In  a  particular  pmt  or  hai^ 
bor.mayheqoestioned.  Sir  Matthew  Hakaays. 
"  ll  the  King  or  subject  have  a  public  wharf 
onto  which  SU  persona  that  come  to  Uiat  port 
must  come  and  unlade  or  lade  thdr  goods  as 
for  the  porpose  because  they  are  the  wharves 
only  licaised  by  the  ElDg,accoTdlDg  to  the  Stat- 
uUa  of  1  Bliz.,  cap.  11,  or  because  dtere  is  no 
other  wharf  in  that  port,  as  it  mi^  bU  out 
where  a  port  Is  newlv  erected;  in  that  case  there 
camiot  be  taken  arbnrary  and  excesaive  duties 
for  cranage,  wharfage,  pcaage,  etc ;  Ddtber  can 
IheylM  inbanced  to  an  Immodente  rate,  but 
tliedutiea  must  be  reasonable  and  moderat^ 
though  settled  hj  the  King's  license  or  dutrter." 
Hargrave,  L.  T.,  77. 

Be  this,  however,  aa  It  may,  tt  is  an  nn- 
douMedndeofuniversalMmlicatiMithatwharf-  CTOOl 
age  for  the  use  of  all  pobUc  wharves  must  be 
reasonable.  But  then  the  question  arises:  bj 
what  law  is  this  rule  established  and  bv  what 
law  can  it  be  enforced?  By  what  law  is  ft  to  be 
decided  whetiier  the  charges  imposed  are,  or 
U7 
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are  Dot,  extortlonAteT  Tbere  can  be  1)ut  one 
answer  to  these  questions.  Clearlir,  it  Diti5t  be 
b;  the  local  mnniL-ipal  law,  at  least  until  tome 
■uperior  or  paramount  law  has  been  prescribed. 
At  Parkersburg,  It  ta  Ihe  law  of  West  Virginia, 
The  rule  referred  to  is  a  rule  of  the  comn»in 
law  nndoubtedly;  but  It  has  force  In  West  Vlr- 
Kinlt  because  tlie  commoD  law  la  the  law  of  that 
State,  and  Dot  because  it  ia  the  law  of  the  United 
Btatea.  The  courts  of  the  United  Sutea  do  not 
enforce  the  commoD  law  Id  Diuoicipal  tnallen 
In  the  States  because  it  is  federal  law,  but  be- 
cause it  is  the  law  of  the  Stale. 

Wc  have  said  that  the  reasonableness  of  wbarf- 
a^  must  be  determined  bv  the  local  law  until 
Bome  paramount  law  has  been  prescribed.  By 
this  we  mean  that,  until  tbe  local  law  is  dis- 
placed or  overruled  by  paramount  legislation 
adopl«d  by  Congress,  the  courts  have  no  oUier 

Side,  no  other  ^w  to  Bdministcr  on  the  subject 
in  the  local  or  state  law.  Our  sysiem  of  gov- 
ernment Is  of  a  dual  character,  state  and  fed- 
eral. Tbe  States  retain  general  sovereignty  and 
i'urisdiction  over  all  local  matters  witliin  their 
imita;  but  the  United  States,  through  Congress, 
Is  invested  with  supreme  and  paramount  au- 
thority in  the  regulation  of  comuieree  with 
foreign  Nations  iind  among  the  several  States. 
TMs  has  been  held  to  embrace  the  regulation  of 
the  navigable  nut  era  of  the  United  States,' of 
which  the  Ohio  Kiver  is  one.  In  the  exercise 
of  this  autliorily  over  navigable  waters,  Con- 
greiis  has,  from  the  commencement  of  tbe  gov- 
ernment, erected  light-hduses,  break-waters  and 
piers,  not  only  on  the  sea  coast  but  in  the  navi- 
gable rivers  of  the  country;  and  has  improved 
the  navigation  of  rivers  by  dredgtngand  clean- 
ing them,  and  making  new  channels  and  jettiea, 
and  ndnpling  every  oUier  means  of  making  them 
more  capable  of  meeting  the  growing  and  ex- 
tending demands  of  commerce.  It  has  extended 
its  supervision  in  an  especial  manner  to  the  Ohio 
River.  Amongst  other  tilings,  it  has  overcome 
the  obstacle  presented  by  tbe  falls  at  LouisvlUe 
ITOll  by  tbe  construction  of  an  expensive  canal  It 
has  created  ports  of  delivery  along  the  river,of 
which  the  City  of  Parkersburg  itsdf  is  one,  and 
others  are  at  Pittsburgh,  W heel  1  ok,  Cincinnati, 
Louisville,  Madison,  JefTersonville,  Sew  Al- 
bany, Evansviile,  Paducah  and  Cairo.  It  has 
regulated  the  bridges  which  have  been  thrown 
across  the  river  by  authority  of  the  Statea.  It 
authorized  the  Wheeling  Bridge  to  stand,  after 
this  court  had  declared  it  to  be  a  nuisance,  re- 
quiring the  officers  of  all  vessels  to  regulate  Uieir 
pipes  and  chimneyB  so  aa  not  to  interfere  with 
tbe  bridge,  10  Slat,  at  L.,  US;  tbua  extending 
its  common  protection  to  commerce  by  land  ana 
commerce  by  water.  It  required  the  Newport 
and  Cincinnati  Bridge  lo  be  removed  or  placed 
ata  greater  heightabove  the  water,  after  having 
been  constructed  in  accordance  wttli  the  laws 
of  the  Statea  and  of  the  United  Btatea.  16  Slat. 
atL.,ST2. 

Now  wharves,  levees  and  landing  places  are 
essential  to  commerce  by  water,  no  less  than  a 
navigable  chaoncl  and  a  clear  river.  But  they 
are  attached  to  the  land;  they  are  private  prop- 
erty, real  estate;  and  they  are  primarily,  at  least, 
subject  to  the  local  stale  laws.  Congress  has 
never  yet  interposed  to  supervise  their  ad m in is- 
uallon;  it  has  liitlicrto  left  this  exclusively  to 
the  States.  There  is  litde  doubt,  however,  that 
5SS 


Congress,  If  It  saw  fit,  Id  ease  of  prevalllDg' 
abuses  in  the  management  of  wharf  property, 
abuses  materially  interfering  with  the  prosecu- 
tion of  commerce,  might  interpose  and  mak« 
regulations  to  prevent  such  abuses.  When  it 
shall  have  done  so.  It  will  be  time  enough  for 
the  courts  to  carry  ita  regulationa  into  effect  by 
judicial  proceedings  properly  instituted.  But 
until  Congresshasacted.thecourtsof  the  Unit- 
ed States  cauDot  assume  control  over  the  subject 
as  a  matter  of  federal  copiizance.  It  is  the  Con- 
gress, and  not  the  judicial  department,  to  which 
tbe  Constitution  has  given  the  power  to  regulole 
commerce  with  foreign  Nations,  and  among  Uie 
several  Stales.  The  courta  can  never  take  Ihc 
inilialive  on  this  subject. 

There  are  cases,  it  is  true,  which  are  so  na- 
tional in  tlieir  charncler  and  in  which  it  is  so 
essentia]  that  a  ^neral  or  national  rule  should 
exist,  that  any  inlcrference  by  the  State  Legis- 
latures therewith  are  justly  deemed  to  be  an  in- 
vasion of  the  power  and  authority  of  the  Gen- 
eral Government:  and  in  such  cases  the  courta 
will  interpose  to  prevent  orredreasthe  commia- 
sion  of  acts  done  or  attempted  to  be  done  under  [fog] 
the  authority  of  such  unconstitutional  laws.  In 
such  CBscs,the  non-action  or  silence  of  Congress, 
will  be  deemed  to  be  an  indication  of  its  will, 
that  DO  exaction  or  restraint  shall  be  imposed. 
Sucb  is  the  import  of  the  various  passenger  cases 
in  which  this  court  has  pronounced  unconstiui- 
lionaI,any  tax,  duty  or  ouier  exaction  imposed  by 
the  Statea  upon  emlgranta  landing  in  Uie  coun- 
try. Such  Is  also  the  import  of  Uiose  cases  Id 
which  It  has  been  held  that  state  laws  imposing 
discriminating  burdens  upon  the  persons  or 
productBofoiherSlates,  are  unconstitutional:  it 
being  deemed  the  intent  of  C-ongress,  that  In- 
terstate commerce  shall  be  free,  where  it  hosnot 
itself  imposed  any  restrictions  thereon.  See, 
I^utenger  Gatet,  7  How.,  2B3,4«2;  CoeUyt.Bil. 
of  Wardens,  12  How,,  819;  Gtlmanv.  PMladH- 
rhia,  3  Wall.,  713  [70  U.  8.,  XVIII.,  Ml; 
Crandallv.  JV>t.,8  Wall.,4a[73U.8.,XVUr, 
747];  Ward  v.  Maryiand.  12  Wall.,  418,  432 
[78  U.  8..  XX.,  M»,  4531;  Statu  Freight  3aj, 
Com.  15  Wall.,  2B2.  379  (s2  U.  8.,  XXI.,  HQ. 
1621;  Wcltonv.Mo.,  91 U.  S.,  275  [XXIII.,347]; 
Hm^eTtmy.  Mayor  k N.  r.,92U,  S.,26B.  272 
[XXJII.,  S43,  G4S];  Aopfs  v.  Oompoffnie  Qhii- 
raU  lYaiitaliatitiinie  [ante,  383]. 

But  the  case  before  m  Is  not  one  of  the  klud 
referred  to.  Though  the  use  of  public  wharves 
may  l)e  regulated  by  CoDgreas  as  a  part  of  the 
conirncrcial  power,  Itcerlainly  does  not  belong 
to  that  class  of  su^ects  which  are  In  their  nat- 
ure natiiinal,  requiring  a  single  uniform  rule; 
butto  that  cliiRSwhichore  in  their Datur« local. 


Coole:/  V.  Birl  Warden*.  12  Bow,,  819.  "The 
power  to  regulate  commerce  embraces  a  vast 
field,  containing  not  only  many,  but  exceed- 
ingly various  subjects,  qulle  unlike  in  their 
nature:  some  imperatively  demanding  a  slogl* 
uniform  rule,  operating  equally  on  the  com- 
merce of  the  United  States  in  every  port;  and 
some,  like  the  subject  now  in  ouestion  (wtaicb 
was  pilotap?),  as  imperatively  demaDdiDg  tLat 
diversi^  which  alone  can  meet  the  local  Dece«> 
sities  of  navigation.  •  •  •  Whatever  lu^ 
jects  of  this  power  are  in  their  nature  national, 
or  admit  only  of  one  uniform  ^stem.  or  idan 
103  U.  & 
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of  n^uIalJon,  ma;  Juftl;  be  Mid  to  be  of  mch 

liieexi" 

otbe 

Tb«Act  of  1768 contafna ■  cl^md  antli<»I- 


o  lequin  exdudve  legUlatton  by 
CoagTMa.  TbatuiiGaDDotbe-"- — -"  -•■— 
[TO*  1  for  l£e  legnlatioB  of  pQoti  and 


«r,  it  ■bouM  be  left  h>  tbe  legUatloL 

EtatM;  that  it  b  loeel  «iid  not  tutlioDa];  that  it 
li  likelj  to  be  beat  pTOTlded  for,  oot  bj  one  BTB- 
tem,  or  ]dan  of  regnlalloBa,  but  bj  as  maoj  aa 
tbe  iMialatlve  ditcredon  of  tbe  aerenl  BUlea 
■hould  deem  appUcable  (o  tbe  h>csl  pecnliaritiee 
of  die  porta  within  tbeir  limits." 


in  die  case  of  pilotage:  but  this  was  uui  uenai- 
auj:  tlie  regulation  of  vharres  Itelongs  prima 
/beieandln  theSntinatancetotbeStaiet,  end 
vould  onlj-  be  snumed  hy  Congresa  when  ita 
exercise  tiT  Uw  Statea  ia  incompatible  with  the 
intereaisM  commerce;  ar.d  Conneea  baa  nerer 
vet  asnuned  to  take  tlut  r^ulatioQ  into  its  own 
Dands,  or  to  int^ere  with  the  r^nlation  of  tbe 
State*. 

Tbe  powerof  tbe  Slatesto  legislate  it  mat- 
ters of  a  local  character,  where  Congress  has 
not  b;  its  own  action  covered  tbe  aubtect,  is 
quite  taOj  discassed  by  jfr.  Jiutie*  Field  in 
deliverinK  the  opinion  of  lUa  court  in  MMU 
Q>.  V.  mmbaU,  103  U.  8.,  601  [XXVI.,  288], 
vhere  the  distinction  taken  In  GmIw  v.  An 
Wardeni,  between  tboee  nit^Jects  which  are  na- 
tional in  tbeir  character  and  Tequlie  uniformity 
of  regulation,  and  tboae  which  are  local  and  pe- 
culiar to  particular  places,  ia  commented  upon 
and  enforced.  AmongstoUier  things,  it  is  there 
said:  "Where.from  the  nature  of  tbe  subject  or 
tbe  sphere  of  ita  opentlou  tlie  case  is  local  and 
limited,  qtedal  r^nlations  adapted  to  the  im- 
mediate locality  oould  only  have  been  oontem- 
plated.  State  action  upon  such  eubjecU  can 
constitute  no  interference  wltli  tlte  commerdal 
power  of  Congress:  for  when  that  acta,  the  state 
authority  Is  supeiseded.  Inaction  of  Congress 
upon  these  subfecls  of  a  kicai  nature  or  opera- 
tfoD,  unlike  lis  Inaction  upon  matters  sftectlng 
^  the  States  and  requiring  uniformity  of  regu- 
lation, is  not  to  be  taken  as  a  declaration  that 
[f|l4]  nothing  shall  be  done  with  respect  to  them,  but 
is  rather  to  be  deemed  a  declaration  that  for  Uw 
time  being,  and  until  tt  sees  fit  to  act,  they  may 
be  rwolated  tty  state  authority. "  See,  also,  the 
remuts  of  the  CAUfJvthM  in  Haa  v.  IMOuir. 
QBD.  a,«88[XXIV.,648]. 
It  li  not  neceaaaiy  to  dte  other  caacs.    The 

eidjde  laid  down  in  Ooottf  v.  /tort  Wardttti 
become  fully  reoognlzed  and  ettablisbed  in 
onr  Jurispnidence ;  andit  is  manifest  that  no  sub- 
ject can  be  more  properly  cUaalBed  aa  local  in  its 
nature,  and  aaiequirluKtiieapplicstion of  local 
icffulatioti*,  than  that  n  wharves  and  wliarfage, 
From  thia  view,  tt  is  plain  that  the  oourta  of 
the  United  Statea  have  no  authority  to  ignore 
the  state  laws  and  regulations  on  the  subject  of 
wharres  and  wharfage,  and  to  declare  them  in- 
valid by  reason  of  any  suppoeed  repugnancy  to 
the  Conttltutioi]  or  laws  of  the  United  States. 
As  already  remarked,  the  couits  cannot  take  the 
See  17  Otto. 


Initiative  In  this  matter.  Congreaa  most  flrst 
legislate  before  the  courts  can  proceed  upon  any 
each  ground  of  paramount  jurisdiction. .  If  tlie 
nte*  of  wharbge  exacted  are  deemed  extor- 
tMuUe  or  unrMBonable,  the  courts  <^  Uw  United 
StatM,  in  cases  within  tbdr  oidinaty  jniladio- 
tion,  as  wdl  as  the  courts  of  the  States,  must 
apply  and  administer  the  state  laws  rehtting  to 
the  subject;  and  ttaese  laws  win  probably.  Id 
most  cases,  be  found  to  be  sufficient  fbr  the  enp- 
preeskm  of  sny  glaring  evQ*.  At  all  erais, 
tltere  is  not,  at  present,  any  federal  Uw  on  the 
subject  by  which  relief  can  be  obtained. 

In  the  various  bridge  casee  that  have  come 
before  the  courts  of  Oie  United  States,  where 
bridges,  or  dams,  have  been  erected  by  lilale  au- 
thority across  navigable  streams,  tbe  refusal  to 
interfere  with  their  erection  has  always  been 
based  upon  the  absence  of  pn>bIbltorv  legisla- 
tion bv  Congress,  and  tbe  power  of  the  States 
over  the  snb]|ect  in  the  absence  of  sudi  legisl^ 
tion.    Where  the  regulstion  of  such  streams  by 


tion  districts  thereon,  it  has  beoi  held  that  the 
erection  of  bridges,  furnished  with  convenient 
draws,  so  as  not  materially  to  interfere  with  uev- 
igation,  Is  within  tbe  power  of  the  States  and 
not  repugnant  to  such  general  regulation.  The 
former  esses  on  this  subject  were  reviewed  in  tTOBI 
Traru.  Co.  v.  Chieaeo  [anU,  443]  dedded  at 
the  present  Term  of  tbis  court,  and  reported  in 
a  Sup.  Ct  Rep.,  185. 

It  U  believed  that  no  case  can  be  found  In 
which  stale  laws,  or  regulattons  under  state  au- 
thoritv,  on  subjects  of  •  local  nature,  have  been 
set  adde  on  the  ground  of  repugnance  to  the 
power  of  r^ulating  commerce  given  to  Con- 
gress, unless  it  has  appeared  that  they  were  con- 
trary to  some  express  provision  of  tbe  Consti- 
tution, or  to  some  Act  of  Congress,  or  tbst  they 
amounted  to  an  assomption  of  power  exclusive- 
ly confemd  upon  Congress. 

Inthecaeeof  OAiont  v.  C>pfon[0Wheat.,11, 
It  was  held  that,  aa  the  navigation  of  all  public 
waters  of  the  United  Slates  Is  subject  to  tbe  reg- 
ulation of  Congress,  a  lioeiue  grtmted  under  tbe 
laws  and  Inr  the  authority  of  the  United  States 
to  a  steamboat  to  carry  on  tbe  coasting  trade, 
enlltled  such  boat  to  navigate  all  such  waters, 
notwithstanding  the  existence  of  a  state  Isv 
granting  to  cortaln  Individuals  the  exdusive 
right  to  navigate  a  portion  of  said  watera  lying 
mihin  the  State;  and  that  eucbexdndve  grant 
waa  void  as  being  repugnant  to  the  regulsUen 
nude  hj  Congress.  Chi^f  JvMet  Marshall,  de> 
livering  the  opinion  of  tbe  court  in  that  esse, 
said;  "The  court  will  enter  upon  the  Inquiry 
whether  the  laws  of  New  York,  aa  expounded 
by  the  hle^  tribunal  of  that  Sute,  have,  in 
thdr  application  to  this  case,  oome  into  collis- 
ion with  an  Act  of  Congress,  and  deprived  & 
dtlien  of  a  right  to  which  tbe  Act  entities  blm." 

Bubeequent  cases  are  to  the  same  effect, 
amongst  which,  in  addition  to  those  already 
cited  in  this  opinion,  we  may  refer  to  Onnitalt 
V.  Jfnada,  6  Wall.,  85  [78  if.  S.,  XVUL,  746]: 
Ward  y.  Mmland,  13  Wall,  483  (7»  U.  £(., 


pagnit  Gmimte  JYantatiantigve,  [iuvtv]. 

The  case  of  Pmnt^tania  v.  Whtthnt  Bridge 
Co.,  18  How.,  S18,  was  a  peculiar  one.    The 
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gated  the  OUo  River  to  and  mm  PittabniKb; 
and  hence  preaented  a  case  of  futerferenM  with 
navigation  aualogoiu  (o  that  of  the  excluiiTe  mo- 


complainant  in  ttie  BDit;  and  having  juiudio- 
lion  on  tliia  snnmd.  It  was  competent  for  the 
court  to  deci&  upon  the  lawfulneaa  or  unlaw- 
fulness of  tlie  itructure  in  reference,  not  only 
to  the  laws  of  the  United  Stales,  but  also  to  the 
local  municipal  law,  and  to  the  general  law  ro- 
Inting  to  the  mutual  ri^ts  of  the  Btales.  The 
charUi  granted  to  the  Wheeling  Bridge  Com- 
pany by  tlie  State  of  Vinrinia.  had  expressly 
provided  "  That,  If  the  said  bridge  shall  be  so 
constructed  as  to  InluTe  the  navigaUon  of  said 
■  river,  the  said  bridge  shall  be  treated  as  a 
public  Duisance,  and  shall  be  liable  to  abatement 
upon  the  same  principles  and  in  the  same  man- 
ner that  other  public  nuisances  are."  In  addi- 
tion lo  this,  la  1789,  an  Act  was  passed  by  the 
Stale  of  Vli^nla,  consenting  to  the  erection  of 
tlie  State  of  Kentuclcy  out  ol  its  territory  on  cer- 
tain conditions,  among  wliicb  was  one,  "  That 
the  use  and  navifratioo  of  the  River  Ohio,  so  far 
ax  the  territory  of  theproposedBtate,  or  the  ter- 
ritory that  shsll  remain  within  the  limits  of 
this  CommoDwealth  lies  thereon,  shall  be  free 
■od  common  to  thecitizensof  the  United  States," 
and  to  this  Act  the  assent  of  Congren  was  given. 
1  Btnt.  at  L.,  169.  "This  compact,"  the  court 
said,  "  by  the  sanction  of  Congress,  hui  become 
a  law  of  the  Union."  Upon  all  these  grounds, 
It  was  held  that  the  State  of  PeDnrrlvanla,  hav- 
ing large  Interests  which  were  affected  by  the 
creclion  of  the  bridge,  was  entitled  to  a  decree 
for  its  prostration  as  a  nuisance,  unless  such  al- 
teralions  should  be  made  In  its  construction  as 
to  leave  the  navigation  of  the  ri w  unimpaired. 

This  case,  therefore,  cannot  he  relied  on,  any 
more  than  the  other  cases  referred  to,  to  show 
that  the  courts  of  the  United  States  have  any 
peculiar  jurisdiction  as  such,  lo  vindicate  (he 
supposed  riehts  of  commerce  and  navigation 
sgminBt  the  laws  of  the  Stales,  in  matters  of  a 
local  nature,  such  as  the  regulation  of  wharfage 
Is,  where  no  express  provitioo  of  the  Constitu- 
tion is  violated,  and  no  Act  of  Congress  has  been 
Mssed  to  r^ulate  the  subject  As  no  Act  of 
Congress  has  been  passed  for  the  regulation  of 
whartsge,  and  as  there  is  nothing  in  the  Consti- 
tution to  prevent  the  State*  from  i^ulaUng  It, 
[TOT]  "*  ^^°S  *9  Coogress  sees  fli  to  abstain  from  ac- 
tion on  the  subject,  our  conclusion  is,  that  It  Is 
entirely  within  the  domain  and  subject  to  the 
operation  of  the  state  laws. 

The  effect  of  tlds  conclusion  upon  the  present 
case  is  obvious.  The  gravamen  of  the  Inll  Is 
really  nothing  tiut  a  complaint  against  exorbi- 
tant rates  of  wharfage.  These  rates  are  estab- 
lished by  a  municipal  body,  itself  the  proprietor 
of  the  wharves,  and  professing  lo  act  under 
the  authority  of  state  taw.  It  cannot  be  sup- 
posed that  the  law  authorizes  exorbitaot  cfaarges 
to  be  made;  tmt  whether  the  charges  exscted 
are  exortiitant  or  not  can  only  he  determined  by 
<»0 


that  law.  It  is  clear,  tberefor^  that  the  com> 
^alnaot  in  flling  its  bin  in  the  United  States 
Court  on  the  ground  that  the  wharfage  oom- 

Elained  of  is  tn  violation  of  the  Constitution  or 
iws  of  the  United  States,  has  totaUy  miscon> 
cdved  its  rights,  and  the  proper  means  of  olv 
tuning  redress.  Unkasit  has  some  other  grotmd 
tor  coming  into  the  Federal  Court,  it  matt  sedc 
redresB  In  Out  state  courts:  nnd  wheOwr  the 
qneatioB  of  reasonableness  ^  wharfage  is  saV 
milted  to  (he  determination  of  the  (me  fmum. 


Issituated.  Since  the  parties  are  all  citizens  of 
West  Virginia,  and  since  the  case  cannot  be  sus- 
tained as  one  "  Briting  under  the  Constitution 
or  lain  of  the  United  States  "  tA^re  wuno  w- 
rorinthtitentdUntit^ngOubiUafeoniplaint, 
77u  tfsenN  qf  tht  dreuit  Cbvrt  it,  t&tr^firt,  of- 

'irnBeavj.   Test: 

James  H.  HcSenner,  Clerk,  Bop.  Court,  C  8. 
Mr.  Jtatic»  Hnrlan,  dissenting: 
The  City  of  Parkersburg, which  has  been  cre- 
ated a  pott  of  delivery  in  conformity  with  tlie 
laws  of  the  United  State^  exacts  and  collects  for 
(he  nse  of  lis  wharf  by  boats  engaged  in  com- 
merce on  the  Ohio  River,  certain  fees  or  dues, 
called  wharfage  charges,  which,  as  shown  by 
the  ordinance  of  Hay  17,  186S,  are,  in  every 
case,  measured  by  the  tonnage  or  capacity  of 
the  boat  so  using  the  wharf. 

It  is  conceded  by  the  demurrer  to  the  bill 
that,  from  these  fees,  the  City  has  long  since 
been  re-imbursed  for  the  actual  cost  of  con- 
structing the  wharf;  that  the  amount,  annually 
collected  for  its  use  by  boats.  Is  largely  in  ex-  i;to81 
cess  of  any  expense  incurred  in  itsnuintenance 
and  repair;  that  the  wharf  has  I>een  permitted 
to  become  and  remain  in  bad  repair,  at  times  al- 
most unfit  for  use;  that  nearly  all  the  money  so 
raised  is  applied  by  the  City  to  increase  its  gen- 
eral revenue,  and  to  payment  of  its  indetned^ 
ness;  lastly,  that  the  wharfage  charges  an  «n- 
rsosonoUe  in  amouni  amdopfrremte. 
The  <qiInion  of  the  court,  if  I  do  not  wholly 
'sappnhend  it,  proceeds  upon  the  broad 
rand  that  mnnldpal  wharfage  charges,  even 

..  v_:w ^  the  boat,  and 

and  reasonable 
not  duties  of  tonnage  within 
UK  meaning  of  the  Federal  ConstltutiMi,  nor 
does  their  auction  infringe  any  rigjtt  given  or 
secured  by  the  Constitution  or  the  exisong  stat- 
utes of  ttie  United  Stales,  If  such  charges  are, 
in  (he  case  supposed,  duties  of  ttmnage,  or  if 
their  collection  violates  anv  right,  so  ^ven  or 
secured,  (dainly,  then,  this  is  a  case  andng  un- 
der the  Constitution  ta  laws  of  the  United 
States  and,  therefore,  one  of  which  tbe  circuit 
court,  under  the  Act  of  18TS,  could  take  oriel- 
nal  iurisdlctioQ,  without  reference  to  the  citl- 
xenship  of  the  parties. 

I  had  supposed,  and  am  stin  of  opinion,  that 
a  vessel  or  boat,  duly  enrolled  and  licensed  un- 
der the  laws  of  the  United  States,  as  those  of 
plaintiff  in  error  are  conceded  to  be,  and  en- 
gaged in  commerce  upon  the  Ohio  River,  a 
public  navigable  water,  is  entitied,  in  virtue  of 
tbe  Constitution  and  laws  of  the  United  States, 
to  enter  any  port  on  that  stream  and,  also,  to 
land  at  any  wharf  established  for  public  use, 
without  being  subjected,  apart  irom  mere 
107  I.  S. 
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poUoe  n^ilitloni,  to  uij  bnideD,  tax  or  dntjr 
tbeief  or,  btijoni  nuotuMe  amipeiuUloti  to 
the  owner  of  the  whMf  for  Um  lue.  Such  I 
biTs  nndenlood  to  be  Ae  doctrine  of  this  court 
M  umounced  In  Oantunv.  JIT.  0.,  ISO  Well.,  BT7 

EJV.  B.,  XXn..4171;  AkM  Cb.  t.  XMtuk, 

it,  100  t.  EC,  4eS_r^Sr.,  <001;  VUMnvrg  t. 
T^n.  Id.,  4M  [XXV..  «W]. 

The  ooutt  bohb  that  CongraH,  under  the 
power  to  regulftte  commeiGe  w]lh  foreign  Na- 
tion* and  unong  the  eeTeral  Stetea  mar,  bjr 
Katute,  provide  mtlie  protecUi»,  throng  ttie 
oonrta,  of  thoee  engaged  in  commerce  upon  the 
public  nBTigable  watan  of  the  Untied  Statea 


lation,  apedflc^lr  directed  to  that  end,  the 
courta,  I  nibmit,  nould  ad}nd«  that  local  reg- 
olatlona,  auch  ai  those  ad<Hited  br  the  CHtj  of 
Farkenbuig,  onne  wlUiln  ue  ptonftiiUon  upon 
the  Statea  to  leT7  duties  of  touiage  and  are,  iM- 
aldet,  iocoDsistent  with  Om  compact  between 
Virginia  and  Kentucky  which  this  conrt,in  the 
Wkteling  Bridgt  Oate,  IS  How.,  SM,  dedared 
bad  become,  by  the  wmction  <tf  Coogrets,  a  law 
of  the  Union.  In  that  compact.  It  Is  dedared 
onof  the 


that  "The  use  and  narigation  o1 


leKverOUo, 


Uoiled  States." 

In  the  opinloD  erf  the  court,  adnty  of  tonnage 
bdeflned  tobeadiarge.  taxordu^onaTessel 
fortbemerejniTilsceof  enierlDg  orljlng  Ina 
port.  The  CSlv  of  I>arkereburg  cannot,  there- 
fore, conatltutionally  impose  a  charge,  tax  or 
<)utj' upon  ortor  the  exerdse  of  that  prlvil^e. 
Now,  do  the  Constitution  and  the  exlstiii|;  laws 
4)f  the  United  States  extend  their  jwotectfoi  no 
further  than  to  secnie  the  bare,  naked  ri^t  of 
entering  a  port  free  fmn  local  burdens  or  du- 
ties upon  Its  exerdsef  Ma;  not  the  boat.  In 
virtue  of  the  GonstitoUon  and  existing  laws, 
alw  land  at  any  wbarf ,  at  katt  at  any  public 
wharf,  on  the  Ohio  lUver  for  the  purpoee  of 
dlacbaivlng  and  recelTing  freight  end  passen- 
goisT  Of  what  Talne  wimid  be  the  right  to  en- 
ter the  port  wilboot  the  [wiTll^e  of  landlngits 
passengert  and  fielghtT  Is  not  the  substantia] 
privil^e  of  landinr  passengers  and  frdght  nec- 
essarily Involved  u  ttuiigfat  ol  entemig  the 
jNHlf  If  so,  it  would  seem  that  the  riAt  to 
had  a  ttoat  at  a  public  wharf  on  a  navigable 
water  of  the  United  States,  It  aafoOy  protected 


chaige,  tax  or  duty  Imposed  upon  the  exwclse 
of  the  light  to  land  Is.  consequently,  for  every 
ptacHcaTparpose.  as  much  a  duty  of  toutage 
as  a  charn,  tax  <«  du^  upon  the  priva^  of 
cntning  the  port,  Ths  constitutional  prohlU- 
ttai  upon  thelevy,  by  tin  States,  without  Um 
CMiseBtof  Oonmss,of  duUes  of  tonnage;  the 
power  given  Cungress  to  r^ulate  commerce 
anong  the  Stales;  the  statotes  of  the  United 
Stales,  in  the  exerclsa  of  that  power,  providing 
[T 101  for  llceuilDjg  vessels,  establisbrng  ports  of  enUr 
fiiJ  imposing  dntlea  *«*^  inflicong  penaltiee 
npni  officers  of  boats  engsged  In  navigation; 
and  the  sanction  by  Congress  of  the  compact 
between  Tirginla  sad  Kentucky,  declaring  that 
Sea  IT  Otto. 


the  use  and  navigation  of  the  Olito  River  shall 
be  free  to  all  citizens  of  the  United  States,  give 
to  the  boats  of  the  plslntilf  in  error  the  right  to 
enter  the  Port  of  ^riccrsbnn  and  land  at  the 
wharf  provided  for  the  use  ofboats  engaged  In 
navixatlon.  It  la  a  ti|dit  given  and  secured  by 
the  Constitution  and  the  existing  laws  of  the 
United  States  and,  therefore,  one  wUcb  the 
courts  <rf*the  Union  may  protect  against  inva- 
sion or  violation.  Foriiaprotectionadditionsl 
legislation  6oea  not  seem  to  be  neoessary,  since 
ongioal  Jurisdiction  is  given  to  the  Circuit 
Courts  of  the  United  Statea  of  all  suits  ariidng 
under  the  Constitution  and  laws  of  Uie  United 
States  when  the  matter  in  diq)ute  exceeds  a 
inascrlbed  amount. 

Theee  principles  an  entirely  ctmslstcnt  with 
tiw  City's  ownership  of  the  wharf  or  with  the 
rl^t  to  demand  fair  compensstlon  for  its  use. 
As  dedded  in  the  before  mentioned  cases,  the 
d^  may  require  all  who  use  Uswharf  .by  land- 
ing theteat  or  in  any  other  way,  to  pay  what 
such  use  is  reasonablv  wrath.  ItGann(A,sstlie 
court  ststes,  rightfully  demand  more.  Reason- 
able compensation  for  the  use  by  boats  of  the 
additiotuil  fadlidea  furnished  to  commerce  by 
means  of  wharvee,  even  when  such  compensa- 
tion is  messured  by  the  capadty  of  theboata.ts 
not,  within  the  meaning  of  the  OonsUUtiou  and 
the  laws  of  the  Uidtea  Stales,  so  infringement 
of  the  ririit  of  free  commerce  nprai  the  mbllc 
navigable  watan  of  the  UnitedBtales.  Upon 
this  ground,  the  wborfiM  charges  Imposed  by 
the dliea of  8L Louis,  Vtcksburgiaud  Keokuk 
'"  ■  a.  V.St  Ztmit]  100 
[VtdabwrgY.  TbHn] 
■ikaQ>,r.  £«h>l;] 

._  ^ _.„.    But  it  is  an  enUrdy 

different  matter  when  a  munldpsl  corporation 
assumes  in  effect,  If  not  in  terms, lo  burden  the 
constitutional  prlvil^e  of  entering  the  port  of 
any  dty,  silualed  on  a  pulillc  navigable  stream, 
Vrlth  the  condition  that  if  the  boat  lands  at  the 
public  wharf  of  Out  Oi^y.  It  must  submit  to 
the  payment  of  larger  compensation  for  the  use 
of  that  wharf  than  the  corporatkm  has  the  la- 
gal  authority  to  demand.  II  reqirirea  no  tar- 
ther  legislation  by  Gongreas  to  enable  the  courts 
of  tbe  Union  to  protect  the  rights  of  free  com-  ._,,, 
meica  against  exactions  of  that  kind.  It  Is,  I  L711J 
think,  their  dn^  to  adjudxe  all  such  local  reg- 
ulations to  be  in  conflict  witii  the  supreme  law 
of  tbe  land.  To  burden  the  exercise  of  a  con- 
sthukmal  ririit  with  conditions  whldi  & 


tiie  court,  I  repeat,  rests  necessarily  upon  the 
arovnd  that  the  enforced  exaction  and  col- 
wction  byamonldpalcorporatlonof  nnreason- 
aUe  compeosnilon  for  the  use  <d  its  wharf  by  a 
boat,  duly  enrolled  sod  Uceosed  under  the  laws 
^Um  United  States,  snd  engaged  in  oommarca 
upon  tbe  Ohio  Blver,  does  not  Infringe  or  im- 
pair any  rig^t  ^vao  or  secured  dibsr  fay  the 
Constitution  or  the  existing  laws  of  the  lAlted 
State*.  To  that  pcoposition  I  am  nnablato^va 
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FIRST  NATIONAL   BANE   OP  XBNIA. 

OHIO,  P(f.  in  Err., 

«. 

DANIEL  H.    BTEWART  an>  IIARTHA 

N.  McMillan,  Admn.  of  the  EUitfl  of 

Dasikl  McMiuah,  DecesMd. 

(SeeB.  c  IT  Otto,  ns-on.) 

NiUionai  bank— fending  iy  it  on  tU  Had 

1,  Seotloii  sm  of  the  Berlwd  Statuta  Im 
no  pensltr,  etthei  apon  t  natloDMl  bank  or  ■ 
lower,  for  e  loan  br  tt  on  the  teoazt^  at  lb 
■took. 

i.  When  the  oonbaot  hia  been  exeouted 
MOurttTwtd  and  the  prooeed*  appUed  tothe 
tnent  M  the  debt,  the  oourta  will  not  Intertera 
the  matter.  __ 


F  ERROR  (o  the  Circuit  Cknirt  of  the  1 
StMea  for  the  Bontben  District  of  0 
The  hiatory  •od  fact*  i^pMr  in  tlie 

StstenuDtiif  the  caaebj  ifr.  A«tfM  Fieldt 


B  Ooiporation  fonned  tinder  the  National  Bank 
Act  (rf  the  United  States.  The  actiOD  ii  tnou^t 
to  recover  the  sam  of  94,900,«ith  interest ;  the 
complaint  alleging  that  in  October,  1870,  the 
Bank  wu  in  poBmaion  of  tbirtjr  iharea  of  ita 
capital  Btock  belonging  to  the  deceased ;  that  it 
then  unlawfofly  converted  them  to  ita  own  use 
and  eold  them,  rec^ving  therefor  the  ram  men- 
tioned, which  It  refnaee  to  account  for  or  deliver 
to  the  plaintiff*,  atthou^^  a  demand  for  it  be* 
been  made. 

The  Bank,  In  answer  to  the  complaint,  avera 
that  In  April,  1876,  the  deceased  we*  owing  to  it 
a  debt  trnvionsly  contracted,  gteater  f  n  amount 
than  the  value  of  the  share*  <d  capital  stock ; 
that  it  being  necetearr  to  secnra  the  Bank  from 
loes,  he  delivered  to  it  oertiflcsle*  of  the  shares 
with  other  prcnwrty,  ea  collaleral  security  for 
the  debt ;  that  fii  October,  1870,  the  debt  being 
nnsadslted  sad  orerdoe,  the  Bank  sold  the 
share*  at  their  full  market  value  and  a^led 
tbe  proceed*  aa  a  credit  upon  it ;  and  that  after 


Tbe  evidence  produced  at  ^ebial  tended  to 
(how  that  the  share*  of  stock  were  deliveied 
by  the  deceased  to  the  Bank  as  coUateral  se- 
tnaitj  for  money  loaned  to  him  at  Us  ifnM, 
and  oontiniKd  to  be  thus  held  until  they  were 
ioH. 

The  court  charged  the  juiT  that  if  they  found 
from  the  evidence  that  the  Bank  stock  was  de- 
livered by  the  deceased  to  tbe  Bank  as  a  pledge 
or  coUatml  security  tor  a  loan  of  money  >>*aa« 
V  ii»  at  tie  Knu,  tbe  pUntUEs  were  entitled 
(o  recover  the  amount  d  the  proceeds,  with  in< 
lerest  from  the  time  of  sale ;  aa  the  defendant 
was  DrohlMted  by  the  Ouitency  Act  from  thus 
lecdvinc  its  own  stock 

To  tbu  charge  the  defendant  excepted.  Tbe 
plalntiSe  recovered  a  verdict,  and  to  iwiew  the 
Judgment  entered  thereon  tbe  ca*e  waa  brought 
to  tnls  court  on  a  writ  of  error. 

JTessr*.  John  LitUe,  Mphotm  7if/t  and  B. 
P.  Uoyd,  for  ptaintlfl  In  errcr. 


JRfiMnf  CbMMt,  for  defendants  ui  error. 

Mr.  JiuHet  Ftold  delivered  the  ot^nlon  of 
the  court: 

Section  0901  of  the  Revised  Statntes  dedarcs 
that "  No  assodatjon  shall  make  any  loan  or  dift 
ogunt  on  the  security  of  the  shares  of  its  own 
capital  stock,  dot  be  the  purchaser  or  holder  of 
any  such  shares,  unless  inch  aecuri^  or  par^ 


Ube 


debt 


pointed  to  cloee  up  the 


While  this  section,  in  term*,  probibita  a  bank- 


no  poiaity,  either  upon  the  bank  or  borrower, 
if  a  loan  upon  rach  securi^  be  made.  If,  there-  [6781 
fore,  tbe  prohibiticm  can  be  urged  against  tbe 
validity  of  tlie  transaction  by  anyone  excqit 
tbe  government,  it  can  only  be  done  before  tne 
contract  i*  executed,  while  tbe  secoritj  i*  nUl 
BuMsting  in  tbe  hands  of  die  bank.  It  can 
then,  if  at  all,  be  invoked  to  restrain  or  defeat 
the  oiforcement  of  the  security.  Wlwn  tbe  con- 
tract ha*  been  executed,  the  security  sold,  and 
the  proceeds  applied  to  the  p^ment  of  the 
debt,  the  courts  will  not  interfere  with  the  mat- 
'"  Both  bank  and  borrower  are  in  such  case 
._ly  the  rabjects  of  legal  censure,  and  ther 

_  be  left  by  the  court*  wnere  they  have  placed 
themselvea. 

Then  Is  another  view  of  thii  case.  Theda 
ceased  authorized  the  Bank,  in  a  certain  oon> 
tingency,  to  sell  his  *bu«e.  Supposing  it  waa 
unlkwfnl  for  the  Bank  to  take  those  snares  aa 
eecuri^  for  a  loan,  it  wa*  not  unlawful  to  an- 
tfaorize  tbe  Bank  to  sell  tbem  when  tbe  contln- 


equally 
tdllbeh 


tbe  Bank  aa  his  properW,  ^e  administrators, 
indeed,  affirm  tbe  validity  of  tliat  sale  by  ming 
for  tbe  proceeds.  A*  agauist  the  deceased,  bow- 
ever  tbe  money  loaned  was  an  offset  to  tbe  pro- 
ceeds. In  either  view  tbe  administrators  cannot 
recover. 
3Ktf  Judgmmt  qf  iAt  etmrl,  Oerrfon,  mutt  Be 
BMwd  and  Ike  eouss  mnaitdtifor  a  m»  tritU; 
atulitiitomrUred. 
Anecopr.  Xeet; 

James  H.  ICoEenner,  Clerk,  Bop,  Oonrt,  0.  BL 


QEOROB  W.  CAMPBELL  AMD  OEOROK    [407] 
A.  THATBR,   Survivor*  of  Ludlow  D. 
Cakfbbll,  Deceased,  Applt., 

UNITED  STATES. 

(Bee  &  C  IT  Otlo,lDr-U&) 

Drattbaek  on  gooia  imported. 

^  peiem  trtio,  under  section  i  of  the  AototUO. 
li  entitled  to  an  allowanoeof  ikawbaok  mar  uatai- 
tala  an  aoUon  tberetfor  In  theoomt  of  dalma  If  pu> 
ment thereof  H  refused,  and  the  ritbts  whtaKiKe 
law  thus  sin*  to  Un  cannot  be  defeated  br  there. 
foMl  of  the  BeaeUrfirf  theTNasurror  ttaeoOoen 
107  U. K 
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of  CMtoiM,  toaotiDor  ttr  thdr  deoWcni  thmt  do 
tfimwbaok  waa  dua. 

[No.  382.] 
Affued  Apr.  S,  188S.     DtetOed  Apr.  30, 1833. 

APPEAL  from  the  Court  of  Clafnu. 
Th«  history  and  facta  of  the  case  appear 
in  the  opinion  of  the  court. 

Jfrsort.  J.  H.  Choftta,  Wmiam  X.  BtarU 
•nd  0.  F.  BouthmoDd,  tot  appellants: 

The  denial  of  Jiuladlctioa  by  the  Conit  of 
Claims  rested  upon  two  mbconceptloDS: 

I.  It  nTe  to  the  judnnent  of  this  court  In 
jncAdIt  T.  U.  B..  7  Wall.,  123  (74  U.  8.,  XIX., 
12S),  the  effect  of  an  authority  upon  the  que*- 
tion  ]»«8ented  in  this  cose,  when  its  whole  enb- 
ject-matterand  Ita  whole  reasoDlngiefen  to  Uie 
wholly  dletiDgoisluble  case  of  recoTering  back 
duties  Ulegally  exacted. 

II.  Theaecond  misconception  of  the  Court  of 
Claims  in  dispodng  of  this  cose  below,  was  In 
treating  the  proceaa  and  Terlflcstlon  provided 
by  the  (Doveniment,  for  and  In  the  payment  of 
luawbacka,  as  bdng  aprovision  of  a  mode, and 
a  tribunal  or  ouatj  tribunal,  for  dei«nninliig, 
measuring  and  enforcing  a  right. 

But  the  Secretary  of  the  TreaBuiy,  in  case  of 
drawback  upon  mendiandlse  exported  in  the 
condition  in  which  It  waa  Imported,  hod  no 
function  whatever  to  perform,  except  to  pay 
back  the  duty,  less  one  per  cent. 

The  following  casea  in  the  Court  of  Claims, 
•nst^  the  ]uriMlcd<m  of  that  court  in  the  pres- 
ent case,  when  freed  from  Ih^ese  miaconcepttons: 

Fatton  V.  I/:  A.  7  CL  aalms,  802;  Daily  t. 
it;  &,  7Ct.  CUma,  888;  Awulofour  t.  (7:  S.,1 
Ct.  Claims,  SM;  ShdUm  ▼.  fT.  A,  8  Ct.  Claims, 
487;  Kmfmm  t.  U.  8.,  11  Ct.  Claims,  6S9. 

Mr.  wUliaB  A.  "Mm^mtj,  Aut.  AU^-Ge»., 
for  appellee; 

Did  Congieaa  intend  that  tiie  Court  of  Claims 
abould  ftdtninlster  the  revenue  laws  without  any 
regard  to  the  mles  and  safeguards  which  ore 
deemed  ncoMsaiy  in  the  otdJuory  administra- 
tion of  tboae  laws  T 

A  stronaer  case  than  this,  to  show  the  wis- 
dom of  thla  court  In  lajinK  down, In  Siehab  v. 
ff.  8.,  7  Wall.,  122  C74  tt.  8.,  XIX..  12S),  that 
"Cases  arising  under  the  revenue  laws  are  not 
within  the  luRsdictloo  of  the  Court  of  Claims," 


the  qneition  tA  drawback  should  be  flnal,  leav- 
ing uie  claimant  no  other  recourse  than  an  ap- 
plication to  Congreaa. 

Mr.  Jtutict  Millar  delivered  the  opinion  of 
Ihe  court : 

The  ^th  section  of  the  Act  to  provide  In- 
creased revenue  from  Imports  to  pay  interest  on 
the  public  debt,  and  for  other  purposes,  ^h 
proved  August  S,  1861,  rends  as  follows : 

"TbU,  fiomaDdaflertfaepassageofthls  AM, 
there  ahaU  be  allowed,  on  all  articlca  wfaollv 
manufactured  of  materials  Imported,  on  whicn 
-duties  have  been  paid,  when  exported,  a  draw- 
back equal  In  amount  to  the  duty  paid  on  such 
materials,  and  no  more,  (o  be  ascertdned  under 
•nch  regiilatlons  as  shall  be  prescribed  by  the 
BeCRtaty  of  the  Treasurf ;  Prtniaed,  That  ten 
per  centum  on  the  amount  of  all  drawbacks,  so 
allowed  shall  be  retained  for  the  use  of  the 
United  States  by  the  collectors  paying  such 
See  17  Otto. 


drawbacks  respectively."    12  Stat,  at  L.,  292. 

On  the  22d  of  January.  1883,  the  Secretary 
established  such  regiiltLUons  as  he  deemed  ap- 
propriate, the  first  of  which  Is  ihls : 

1.  "ToentlUetbeexporlertosuchatlowance 
of  drawback,  he  must,  at  least  six  hours  pre- 
vious to  the  putting  or  lading  any  of  the  articles 
Intended  to  be  exported  by  him  for  benefit  of 
drawback  on  bosrd  any  vessel  or  other  convey- 
ance for  exportatioa,  lodge  with  the  Collector 
of  Customs  for  the  district  from  which  sucli  ex- 
portation Is  to  t)e  msde,  an  entry  setting  forth 
nls  Intention  to  export  such  articles,  and  the 
marks,  numbers  and  a  particular  description  of 
the  same,  with  their  quantity  and  value,  and 
designating  the  manufacturer  thereof^  the  place 
where  deposited,  the  name  of  the  vessel  or  other 
conveyance  in  or  by  which,  and  the  port  or 
place  to  which  the  same  Is  Intended  to  be  ex> 
ported;  and  also  describing  in  such  entry  the 
material  or  materials  severalty  from  whirji  he 
claims  the  articles  to  have  been  manufactured,  [4081 
deslffnatlng  when,  where,  whence,  by  whom 
and  m  what  vessel  or  other  conveyance  the  same 
was  or  were  imported, and  specL^ag  the  quan- 
tity and  value  uereof  used  m  the  manufacture. 
This  entry  shall,  upon  presentation,  be  verified 
by  the  oath  or  afflrmalion  of  the  proprietor  and 
the  foreman  of  the  monufactoiy  In  wUdi  such 
articles  were  made." 

ke  Oie        _.  _       

tlon  to  ascertain  if  the  articles  described  In  this 
entry  be  as  stated,  and  to  mark  and  designnte 
them  accordingly,  and  to  verify  the  weight 

Suge,  measure  or  amount,  and  to  superintend 
1  bding  for  export,  etc. ,  etc. 

AU  this  bavins  been  done,  and  the  oath  of 
the  exporter  ana  his  bond,  with  condition  pre- 
scribea  by  the  rules,  being  given,  Ihe  collector 
is  to  give  a  certlflcate  of  the  amount  to  which 
the  party  fa  entitled  as  drawback,  on  which  he 
Is  to  receive  the  money. 

The  appellants  in  this  case  sued  in  the  Court 
of  Claims  for  a  drawback,  on  account  of  large 
amounts  of  Unseed  coke  made  by  them  out  of 
linseed  Imported  from  a  foreien  country,  and 
which  cake  they  exported  to  London. 

Their  petition  was  dismiraed  by  that  court, 
on  the  ground,  as  staled  In  their  opinion,  that 
it  was  not  a  case  of  which  Ihey  had  Jurisdiction. 

The  court,  however,  did  entertain  Jurisdic- 
tion of  the  case;  on  answer  was  filed  on  behalf 
of  ths  United  States  denying  the  all^pUions  of 
the  petition;  testimony  waS:  taken  and  a  full 
and  elaborate  finding  of  facts  was  made,  and  on 
this  the  court,  as  a  conchision  of  law,  find  that 
for  wont  of  juriadiction  of  the  subject-matter 
the  petition  U  dismissed. 

This  finding  of  facts  shows  that  In  the  months 
of  September,  October,  November  and  Decem- 
ber, 1670,  claimaots  Imported  from  Calcutta 
large  quantities  of  linseed,  for  which  they  paid 
the  duty  of  sixteen  cents  per  hundred  pounds 
according  to  law,  which  was  by  them,  vrithont 
intennixture  with  any  other  hnseed  or  other 
material,  manufactured  Into  linseed  oil  and  lin- 
seed cake,  of  the  latter  of  which  article  there 
was  produced  therefrom  5,166,685  pounds. 

't  was  for  the  exportation  of  part  of  Uiis  lat-  [*0W 

product  that  the  drawback  Is  claimed  In  this 

suit.    As,  however,  this  was  dooe  by  severul 

shipments  at  different  times,  and  aa  the  finding 

filtt 


ib.GoogIc 


407-418  SUPRKHB  OOUBT  C9  T 

(tf  tkcb  ii  pKcbely  the  «tme  In  tbe  case  of  aach 
■Upment,  except  u  to  dale,  quantity,  and  the 
name  of  tbe  re«sel,  we  give  here  verbatim  the 
findlDg  ai  to  the  Ant: 

"On  the  10th  day  ot  Janoary,  1871,  the  chdm- 
•Dts  and  nld  Ludloi*  D.  Campbell  were  the 
ownen  of  and  had  hi  thdr  poaaeasioii,.  447,713 
potuid*  of  Llndseed  cake,  befaw  parcel  of  the 
■f(}nuldS,IH,58S  pounds,  and  deebingBndtai- 


t  UaiTZD  States. 


d6,IM..„, _, 

tending  to  enmrt  the  same  from  New  York  to 
London  for  the  benefit  of  thediawback  author- 
ised by  the  4lh  section  of  the  "  Act  to  provide 
iDCreaaed  revenue  from  Imports  to  pay  Interest 
on  the  public  debt,  and  tor  othef  purposes," 
approved  August  6, 1861,  dnlvpreeenlea  toand 
lodged  with  the  CoUector  of  Customa  for  the 
Port  of  New  York,  before  putting  or  lading  auf 
of  the  said  cake  on  board  any  vessel  for  expor- 
tation, an  entry  of  said  Unseed  cake  for  export 


bjraiid 
the  reg 


and  was  In  dl  leqwcta  In  conformity  with 


_B  regnlations  picacribed  bj  the  Secretary  at 
the  Treasury,  In  pnrauance  of  the  requiremmt 
of  the  4th  section  <a  mU  Act,  and  tbe  said 


o  drawback,  which  aDowaoce  had  been 
1:7  said  regulations  flzed  at  seventeen  cents  per 
one  tkundrod  pounds,  and  msde  payable  by  the 
United  States  tUr^  days  after  cleManoe  of  the 
vessel  bvwhich  exportation  ma  made;  but  the 
aald  collector,  actinemider  Instructions  from 
the  Secretary  of  thaTreasurT,  given  on  theSth 
day  ot  December,  1870,  wholly  refused  to  per- 
form or  canae  to  be  performed  in  any  manner 


any  other  act  than  the  receipt  of  said  entry  pre- 
scribed by  saidiegnlationstobedone,  or  caused 
to  be  done,  ^  a  Collector  of  Customs  under  tbe 
4tb  section  of  said  Act. 

Thereafto-,  inthemontfaof  Januaiy.lSTI.Ihe 
said  447,719  pounds  of  linseed  cake  were  shi[^Md 
by  the  claimants  and  sold  Ludlow  D.  Camp- 
bell, on  tbe  said  ehlp  Sterling  Castie,  which  Tea- 
sel, with  said  Unseed  cake  on  board,  cleared  at 
the  custom^ioaae  at  the  Port  of  New  York  for 
Lond(m,onthe8l>thdayof  January,  1871,  and 
said  cake  was  therenpcm  raported  tnA  carried 
[410]  t>f  >ald  vessel  f  rdm  New  York  to  the  Port  of 
LoodoD,  1b  England,  and  thrae  discharged  and 
delivered,  and  no  put  Qwraof  haa  been  at  any 
time  relanded  in  any  port  or  place  wtthin  the 
limits  of  the  United  Btatea." 

The  arnment  of  counsel  for  the  United 
Stales  ana  the  c^dnicm  of  the  Court  of  Claims 
la,  that,  until  the  officers  of  the  customs  complf 
whh  all  the  regtdations  of  the  Secretary  irf  the 
Treasury,  and  tbe  collector  issues  the  drsi^back 


certificate,  the  taw  impoaea  upon  tbe  United 


tite  Gollechff  the  power  to 
forp^nnentat  (htwback,  and  that  the  refusal 
of  the  collector  to  perform  the  duties  impoaed 
upon  him  preliminary  (o  making  bis  certificate, 
and  then  refushig  tbe  certificate,  totally  defeaU 
the  claim  .of  the  party, who,  by  the  taw.  Is  guar- 
antied a  right  (o  his  drawback,  and  wlio  hsa 
complied  with  a] 


r^ulations,  which  mi^t  be  imper  to  secnie  the 
govemroeat  egainst  fraud,  to  defeat  totaUy  tbe 


right  wliich  ^mflflsa  had  granted.  Iftheregu- 
lathms  ot  themselves  worked  such  a  rcsnll,  na 
court  would  hesitate  to  hold  them  invalid  as 
being  altogether  nnreaaonabls. 

But  the  regolationt  In  tlda  oaae  are  not  its- 
reasonable.  Nordotheyintetpoaeanyohatacle 
to  the  full  assertion  and  adJnAncoit  of  plaint 
US' right.  ItistheorderoftiieSecretaiyoflbe 
Treasury  forUddlo^  tbe  collector  to  proceed 
under  ^ese  regulations  or  in  any  oUier  mode, 
whidi  is  the  r^  obstscle.  Is  that  order  a  d» 
fense  to  tliis  acUvnT  Can  the  8e<»etary,  by 
this  order,  do  what  he  could  not  do  l>y  rqpilft- 
tlons,  repeal  or  aimul  the  lawT  Oku  he  thus  de- 
feat the  law  he  waa  anxdnted  to  execute,  bv 
making  regulations  and  then,  by  codering  his 
officers  not  to  act  xtader  them,  and  not  to  act  at 
aUfPlace  himself  above  tbe  law  and  deQr  ItT 

we  think  the  Court  of  Clalma  haa  iarisdto- 
tion  of  such  a  claim:  1.  Because  it  is  founded 
onalawid  Congress;  andS.  Because  the  tacts  Mill 
f  ouitd  in  this  case  raise  an  im^ied  contract  that 
the  United  Statea  will  refund  to  tlie  importer 
the  amount  be  paid  to  the  Government, 

The  finding  of  the  court  is  that,  by  tbe  regu- 
lations, this  allowance  of  drawbaA  had  been 
fixed  at  aevesteen  centa  per  hundred  pounds. 

Tbe  Act  of  Congress  having  declared  that  on 
attontitereahaU  be  allowed  a  drawback 


exportation 


cake,  the  latter  repreaenta 

per  hundred  pounds  the  duty  on  the  imported 
seed  so  converted  into  cake,  there  resiuted  a 
contract  that  when  ezpOTted  the  Government 
would  refund,  repay,  p^r  back,  this  anMunt  aa 
a  drawback  to  tbe  imporier.    If  this  be  not  ao^ 

it  is  becsuse  it  is  ii '"-  • "- ^-^ 

irtien  the  details  o: 


rp«nt>rmaMt 
inuemout 


supposing  that  the  claim  Isfooikdedon  the  ng- 
ulaooDS  a  the  Secretary  ot  the  Treasmry.  Tub 
view  cannot  be  sustained.  It  is  the  law  which 
^ves  tbe  ritflit,  and  the  tact  that  the  customs 
officers  refuse  to  obey  these  imlations  cannot 
defeat  a  rig^  which  the  Act  ca  Congreaagivea. 
The  Sd  Boction  of  the  Act  irf  September  EO, 
ISBO.-grantinc  all  the  overfiowed  and  swamp 


of  this  Act,  to  make  out  aa 

_ plats  <rf  the  lands  milled  aa 

aforesaid  and  transmit  the  same  to  the  Govern- 


accurate 


fiat^aS 


or  of  the  State  and,  at  tike  request  ot  said  Oov- 
emor,  cause  a  paMit  to  be  issued  to  the  State 
therefor;  and  on  that  patent  the  fee  to  the  lands 
shall  vest  In  Um  SUtft"   tISta.  atL.,  BIO. 

This  du^  was  almost  wholly  neglected  by 
the  Secretary. 

Intiiecaseof&&  Cb.v.  an(M,«Wa]l.,» 
m  U.  8^  XIX.,«IO],  It  waa  hisisted  that  tbe 
lallnre  of  the  Secretary  to  act  made  thew  lands 
1«  It.  8. 


i  by  Google 
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UIK  i^^l^ct  to  ft  gant  for  nilroad  [niipowa  of  ft 
dale  mbaequent  to  the  Bwamp  Land  Act. 
Tbii  propoaltloD  wu  thus  uuwered  by  this 

"litut  the  Stat«  low  the  land,  tbougb  cImtI; 
■mmp  land,  because  that  oBloer  has  Detected 
to  do  thtoT  Ths  ririit  of  the  Stale  did  not  de- 
pend on  hla  ftcUon,  buton  the  Act  of  Congnea, 
and  dwaa^  the  State  mi^t  be  (mhamuaed  In 
tbeMaeraonof  thli  right  by  thedelayw  fi^ 
un  at  the  SecreUn  to  ascertain  and  make  oat 
lltfa  of  theae  luub,  the  ligfat  of  the  State  to 
them  oonld  not  be  defeated  D7  thb  delay." 

"Anjothnrnleranilu  In  this,  that  becaiue 
the  Sea«tai7  of  the  Interior  has  t^led  to  dia- 
diarge  bUduty  in  cerd^ng  these  landa  to  the 
State,  they  therefore  pftM  under  a  grant  bom 
which  ther  are  excepted  beyond  donbt,  and 
tbi«  when  It  can  be  proved  by  testimony  capft- 
ble  of  i»oduclng  the  fullest  convicUon,  that 
they  were  of  the  class  excluded  from  plaintUTe 
grant,"  that  Is,  was  granted  to  the  State  as 

And  In  FivneA  t.  f^n,  D8  n.  8..  178 
rXZIIL,  8U1,  the  court,  re-aOrming S-ROa. 
V.  Bn^A,  s^: 

"  Then  ms  no  means,  as  this  court  has  de- 
cided, u>con)pelhlm(theSeo«tarf)U)  act,  and 
If  the  party  oalmlng  under  the  State  in  that 
case  could  not  be  permitfed  to  prove  that  the 
land  conveyed  to  mm  by  the  State  as  swamp 
iBsd  wu  tat  bet  such,  ft  total  fsUnre  of  Justice 
wooM  occnr,  and  the  endre  enot  to  the  State 
mi^t  be  defeated  iy  this  neglect  or  refusal  of 
the  Secretary  to  perform  his  dntv." 

The  widKatloD  of  tUi  rewonlng  tolhe  pre*- 
ent  case  IB  too  clear  to  need  illnstralion. 

It  ii  an  error  to  sappose  that  the  ofltecrs  of  Goa- 
lomi.  fatdadlng  the  Becretair,  aie  In  regard  to 
this  uw  created  a  qMdal  tribunal  to  ascertain 
and  deddeconclnsiv^  upon  the  right  to  draw* 
bock,  Thdr  ftmction  is  entirely  ministerial. 
Tbey  are  autbMized  to  pass  upon  no  quetUon 
esaentiBltotbeclalmanfarJghtaoaa  to  conclude 
himfnacourtof  competentjurisdlction.  From 


It  has  never  been  auppoaed  that  there  was  ft 
gratui^  In  all  the  cases  where  Import*  ue 
free  of  duty.  Hie  purpose  of  the  drawbai^  pro 
vision  Is  to  make  dn^  free.  Imports  which  aro 
nunufactured  here  and  then  returned  whence 
they  came  en-  to  some  other  foiefgn  connUr, 
arttclea  which  are  not  sold  or  conaumed  In  tae 
United  Stntea.  The  Unseed  In  this  case  was 
bought  abroad  and  imported  tor  the  purpose  of 
bdng  nanufactuied,  and  the  product  immedi- 
ately sent  out  of  the  country.  The  drawlwck 
provtslon  was  dmply  a  mode  of  making  the 
Unseed  so  ImpOTtea  and  exported  wlthoat  dis- 
tribution In  the  cooBtiy  dnQr  bee,  and  we  see 
so  gntulty  In  the  case, 

Kit  if  it  were  a  free  gift.  It  Is  not  for  the  ot- 
ficen  of  the  Govranment  to  defeat  the  will  of 
on  this  subject  by  refusing  to  execute 


the  moment  he  presents  hb  sworn  entiT,  ther 

J — 1 .-,j|  quftntWee,  identify  and  mark 

^  bonds  and  snMUes,  see 


shnp]yas( 
packages. 


the  exported  arttcleleaTeB  the  port  in  the  ship. 
These  and  Bke  duties  being  dischareed.  It  ii 
the  oollector'a  du^,  a  men  minMerul  fano- 
[41S1  df*"-  *o  St^  *^  certiflcftte  of  diswbock.  The 
amountof  Ills  fixed  at  seventeen  cents  per  hun- 
dred ponnds  by  the  nsalatioD;  1m  has  nothing 
to  do  bat  to  caknlale  the  amount  at  that  nte 
on  the  Bomber  of  pounds  shipped.  He  exer^ 
dses  no  Jndldal  or  quatt  judidal  function.  Be 
oondndes  nobody's  iMits,  and  has  no  power  to 
do  ao.  The  ri^ua  wuch  the  law  givee  cannot 
be  defeated  Igr  hla  refusal  to  aqt,  nor  by  his  do- 
dsfon  that  no  drawback  wasdoe. 

Ndther  the  Act  of  Congress,  nor  any  rule  of 
conatniction  known  to  us,  mskea  the  cUImanf  s 
ridil,  when  the  fccU  on  which  It  depend*  are 
CMsrlT  eMablished,  to  torn  apOD  the  view  which 
the  collector  or  the  Secretary  or  both  comUned, 
may  entertain  of  the  law  upon  that  subject,  and 
mudi  less  apon  their  arUUaiy  refusal  to  per- 
fons  the  (ervlce*  irtilcb  the  law  tanposM  tm 

A  suggestion  t«  made  that  the  rlriit  to  enforce 
the  dnwback  In  the  ooort  I*  aSected  by  the 
fact  that  ft  b  a  gratuity. 
See  17  Otto 


Congress  01 
the  law. 


Wtare  cf  vp(nitm  that  &Mfaii»femiA  hu  Out 
Court  ef  Ciaiitu  atabUA  Ou  right  afapptUanU 
torteomrajvdgmtnt^HuKeporUaealctattki 
rate  ^SMmteM  Mnttper  hvnired  fovndt;  and 
" UrmaandtdtBUlidirtetimitoenltr  tatk 


liyigment. 
Vtm  Dopr. 


at«d~lUU-B.,M. 


Clerk,  Blip.  Ooait,  U-  B. 


BANK  OF  ST.  THOHAS,  Appt.. 

THE  BRITIBB  BRiOASTIKi:  JUUA 
BLAKE,  HER  CARGO  A3n>  THE 
FREIGHT  DUB  THEREON;  Will- 
iam T.  CuiimioHAX,  Qeaham  dm 
nrasBAif  Alts  WntTHBOF  R.  Ctnunxo- 
HAM,  Claimant*  of  Sold  Cargo. 

(Bee  A  a,  "  The  JWbi  MAS,"  IT  Otto,  OS-OS.) 


hMoritr  ef  maitar  to  kypetteeate  Ms  eorgo— 
noUa  to  Imtltr— burden  <f  procf—conmnt  ^ 


theeorvc^exeepttn  com  ot  nrfWt  neoenl^;  sod 
whit  b«  diMi  must  be  dlMotlr  <pr  buunour™  tiw 
bene&tot  the  oaws  oon^Aiilns  the  rituattoa  In 
whieii  U  be*  been  0ac«d  tr  the  or ■ 

*?^f1aoder,  Dpcm  tt 

■  »•  V«i , 

-'- with  DOttM  ot  the  bocs  <w  wbtoh 

~« to  relj  ■•  a  InitifloattDs  fM  what 

lUDSt  make  US  own  InquMes  and 

and  at  Ui  own  lilk. 

—  ■—  -  reooTsrr  ■galnat  tba 

tt  the  dtaumatanoes 

_._makattappaiant]7  proper  tor  the 

todowhathebaaaooa.   Afils«n«nt,tha 

burden  of  pteot  Is  olearlT  on  the  leodar. 
^  *|>^lhe*«BdnUinlojpMIorr<valn,aBd 

p«a*e  to  the  earvoownerotverxnuA  more  than 
b  wonldeaat  to  reclaim  Ui  pnqwi^,  poj  all  ebatfes 
upon  tt  and  aBod  It  tOrwara  bj  some  other  ooaTer- 
anee,  the  master  had  noanthmrttv  topiedae  the  oar. 
fo  In  Ifaam  without  the  ooMSnt  M  the  own 


Non.—P0iMrqf  the  mortar  .to  MS  IA*«mmL  Bee 
IM><«  to  Poit  T.  Jones, «  0.  R.,  XT..  SIS. 

BattonmandraDODdenUabmiiltandbicnM.  Stm 
note  to  BUM  V.  Ae  Cborta  Carter,  B  U.  8.  (4 
CnuMtaJ.n;  and  iMie  to  Canard  V.  AtL  Ina.  Oorf  M 
U.  B.  a  nM,  m 


D,g,tza:Jb.GOOglC 
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ScpBXMX  CocBT  or  THi  Umno  Btatxs. 


APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed Slates  for  tlie  Soulbero  District  of  K< 
York. 

The  bUtoiy  uid  facts  of  the  case  fully  ap- 
pear in  the  opinion  of  the  court. 


Mr.  CM^Jutft'M  Wait*  deliTered  the  opin- 
ion of  the  court: 

Thia  b  a  Bult  Initituted  bj  the  Bank  of  Bt. 
Thomaa,  aa  the  holder  of  a  hottomr;  bond, 
againit  the  Britiab  Wgantine  Juiia  Blake,  her 
cargo  and  freight,  l^e  decree  of  the  district 
court  condemned  the  vessel  and  frei^t,  hut  ac- 
quitted the  cargo  and  Its  claimantt.  no  appeal 
tvni  taken  on  behnlf  of  the  vessel  and  freight, 
but  the  libelant  carried  the  case  to  the  circuit 
court  for  a  review  of  the  decree  as  to  the  cargo. 
[«ieiThe  bond  wu  for  $11,600,  vrith  14  per  cent 
marine  premium,  aon  the  net  proceeds  of  the 
vessel  and  freight  vrere  about  f3,G00.  On  the 
henring  in  the  drcuit  court  the  libel  was  again 
dismi^ed  aa  to  the  cargo,  and  from  a  decree  (o 
that  cSect  this  appeal  was  taken. 

The  facts  found  bj  the  circuit  court,  on 
which,  in  our  opinion,  the  rights  of  the  parties 
depeud,  maj  be  stated  as  follows: 

The  Julia  Blake,  a  British  vessel,  oinied  bj 
Peter  Blake,  of  Nova  Scotia,  left  Ko  de  Jan- 
eiro on  or  about  the  81st  of  March,  187S,forNew 
Tork,  having  on  board  a  carfro  consisting  of 
£82  logs  of  rosewood.  The  bills  of  lading  were 
three  m  number,  and  were  drawn  to  the  order 
of  James  Philip  Hee,  of  Rio  de  Janeiro,  the 
■bipper,  for  268,  18S  and  190  logs  reapectlvely. 
About  200  of  the  logs  belonged  to  Mee,  but  the 
dalmanls  had  made  advances  on  them  to  him. 
All  the  leat  belonged  to  the  claimants.     The 


f  rei^t  was  £220,  of  which  £110  was  paid  in  ad- 
vance. 

Mee  gave  the  master  of  the  vessel  on  sailing 
a  letter  of  Instructions,  directing  him  to  proceed 
to  New  York  and  there  consign  his  veasel  and 
cargo  to  Wlnthrop  Connlngbam  &  Sons,  PUIa- 


dent,  to  put  into  8t  Thomaa,  to  consign  the 
vessel  to  Lamb  ft  Co.  The  voyage  was  prose- 
cuted with  safety  until  the  8d  or  4th  of  May, 


I  one  of  which  days  the  rigging  of  the  vessel 
parted,  and  her  masts  fell,  the  mdnmast  break- 
ing at  the  saddle,  about  six  feet  abore  thedeck, 
the  foremast  at  tlie  head.  The  fallen  spars  and 
wreck  remained  for  sometime  alongside  and 
thumping  before  they  could  be  cleared  away. 
This  rendered  it  Imprudent  to  prosecute  the 
voyage,  and  the  master  properly  made  for  fit 
Thomas  as  a  port  of  diBlress.  where  he  arrived 
on  the  27th  of  May.  On  his  arrival,  he  applied 
to  the  acting  British  Consul,  who  appointed  a 
siirvey.coDsislfngot  the  hait>or>maater,the  prin- 
cipal shipwright  Bt  the  port,  and  the  master  of 
a  vessel.  The  survey  properly  recommended  a 
discharge  of  the  cargo,  and  it  was  necesssry  to 
t*»**J  strip  the  vessel  of  her  copper  to  stop  the  leak. 
The  cargo  was  discharged,  and  on  the  6th  of 
June  a  second  survey  OTdered  by  the  consul  on 
the  appllration  of  the  master.  A  copy  of  iLe 
second  survey,  although  in  evidence,  is  not  in- 
SM 


corporatcd  Into  the  flndiass,  nor  are  Its  contents 
stated,  further  than  that  tne  vessel  was  making 
as  much  water  as  at  the  time  of  the  flnl  sur- 
vey, and  that  her  metal  had  been  much  broken 
and  vas  torn  away  and  ncged. 

When  the  master  arrlvea  at  St  lliomaa  he 
went  to  several  mercantile  houses  and  seemed 
to  be  seeking  a  proper  pertv  to  whom  to  con- 
^gn  the  vessel.  He  finally  went  toLsmb ft 
Co.  and  engaged  them  to  attend  to  the  business 
of  the  vessel  and  the  repaln.  He  did  not  show 
them  his  chart^vparty  or  letter  of  instmcUoni^ 
but  told  them  he  Dad  lost  those  papers. 

Upon  the  arrival  of  the  vessel  at  St.  T 
the  master  wrote  his  owner  aa  follows: 

"  S.  S.  Beta,  via  Halifax. 

Balnt  Thomas,  ffTth  May,  1876. 

Peter  Blake,  Esq,,  Fanboro,  Jfona  Seetia; 

Dear  Sir:  I  remt  to  have  to  report  Hiat  tba 
brimntine  Julia  Blake,  on  her  voyage  from  Rio 
de  Janeiro,  enconntei«d  heavr  weather  on  Um 
4tbinst.,  and  f or  the  safe^  of  Uvea,  vessel  and 
cargo,  I  was  compelled  to  cut  away  to  rij^ten 
the  vessel,  and  to  put  into  this  port,  aswewere 
in  a  too  disabled  condition  to  go  north.  A  sur- 
vey will  be  held  on  Honday,  and  I  will  supple- 
ment this  letter  by  a  telegram  acquainting  you 
what  the  survevors  recommend  to  be  done  In 
her  present  leaky  and  damaged  stale;  it  will 
likely  be  necessary  to  discharge  to  ascertain 
damage,  and  for  new  masts,  etc.  This  msil 
closes  at  once,  so  I  must  defer  giving  you  full 
particulars  until  next  steamer. 

I  remain,  sir,  your  obedient  servant, 

(Signed)  Abnm  Knowltrn." 

On  the  29th  of  May  he  sent  the  following 
telegram  to  the  owner: 

"  JuI'b  Blake,  St.  Thomas,  dismssted,  leaky; 
consigned  lAmb;  sending  survey  bv  mail." 

Afterwards  Lamb  ft  Co.,  on  the  18tb  of  June, 
and  the  32d  of  June,  wrote  the  ovmer.    Copies  l***' 
of  their  letters  are  as  follows: 

"  French  frigate  Mlnerve,  via.  Philadelphia. 
St  Thomas,  iJ  Jvm,  1876. 

Peter  Blake,  Esq.,  Fanbetv,  Jiova  Scotia: 

Sir:  We  have  to  confirm  Captain  Enowlton's 
letter  to  you,  dated  2Tth  vlt.,  acquainting  you 
that  the  dismaated  brig  Julia  Blake  bad  put  hi 
here  in  a  leaky  and  disabled  condition. 

By  surveyor's  recommendation  the  vessel  hat 
been  discharged,  and  is  to-day  on  the  marine 
repairing  slip,  for  dipping  and  caulking  etc; 


Captsln  Knowlton  dispatched  you  a  te 
thus: 

•Julia    Blake.   Saint    Thomaa,  dismasted, 
leaky;  cmsigned  Iamb;  sending  survey  mail,' 
on  the  29th  uJf., 
which  no  doubt  reached  you  promptly  and  cor- 
rectly.  From  his  not  receiving  any  reply  from 
be  concluded  that  you  wuhed  him  to  fol- 
the  customary  routine  with  documents 
etc.   Meantime,  we  hand,  herein,  certified  copy 
of  extended  protest  from  the  '  British  consu- 
late,' which  may  interest  you.    No  doubt  your 
letters  will  state  in  what  maimer  accounts  here 
are  to  be  pdd.  We  remain, dr.youn  faithfully, 
(Signed)         Lamb  ft  Co." 
"  Alpha  na  Halifax. 

St.  Thomas,  ttd  Jme,  1878, 
Peter  Blake,  Esq.,  Pariboro,  A«m  aeatia: 


M7  I'.  flL 

i  by  Google 


Baitk  or  St.  Thouu  t.  Thi  Jdlu  Blaxk. 


Sir;  We  ImI  wrote  yon  <m  the  I8tb  InsUut, 
tia  PbOaddphb,  vlth  certified  copy  of  extend- 
ed proteet  per  Jiula  Blake,  irhlch  we  tnut  lua 
readied  Tou  •tttdf.  * 

The  S.  8.  A]pam  afttved  here  to4^  bmn 
Halifax,  witlunit  bringing  oa  anj  letter  from 
jaa.  but  Capttin  Enowtton  tells  ua  that  be  bad 
«  comnmnication,  and  we  Iberefoie  refer  70a 

to  bim  or  hl>  adncea  ' ""■' —  ' 

tion  witb  the  rep^rini 
Ulne  Jnlia  Bh£e. 

We  Buppoee  tbat  your  neat  wOl  fnmiah  In- 
•tmctiona  regarding  fundi  for  ezpemee  ^''"'^ 

(f  you  don't  provide  Uie  needful, 

Jkely  be  rabed  by  bottomi?  and  n 
loan,  payable  on  arrival  at  New  Yo 

The  Julia  Blake  aboukl  be  ready  for  m 
about  ISth  prvnmo,  and 

We  remain,  air,  your  obedient  terranta, 

Signed)  Lamb  &  Oo. 

To  tbeae  letter*  of  Lamb  A  Co.,  Bl^e  Ui 
«wner,  replied  tlina: 

■■Paraboro,  July  4a,  1S76. 
James  Donald  LambftCo.,Esqra.,%7Vii>fnai 

DeuSirr  I  received  your  favor  yeateidi^.a* 
likewise  of  the  18th  June  by  way  of  Fhiladel- 
pUa,  on  the  39th  day  of  June.  My  dear  airs,  I 
did  not  know  who  to  wri^t  to  until  lately,  aa 


know  any  perMo  there;  please  eicuae  me,  as  I 
could  not  anawer  your  lett^  before  this  time; 
aa  tor  the  'Julia  Blake'  and  tbe  funda  tot  re- 
patring,  I  thhik  It  will  be  all  rlgbt  I  heme  it 
won't  be  too  mucb.  I  think  J.  P.  Whitney 
will  see  It  all  paid  after  abe  comes  to  K.  York, 
please  give  all  the  time  you  can,  and  I  gar- 
antee  you  will  have  the  pay,  as  I  pay  every 
one.  Hv  dear  sir,  this  is  a  thing  I  never  had 
to  do  before,  yon,  or  any  person  acting  for  The 
Julia  Blake  will  be  sure  of  your  p»;  the  ves- 
ad  is  worth  aU  expenses.  I  depoid  ooyou  to 
do  what  is  rlsAt  and  just;  afterajustment  and 
crerything,  Uie  wbue  ot  tbe  repaira  wont 
«ome  out  0t  me.    I  think  I  will  be  able  to  pay 


and  satlefactary  to  all  the  interests  and  parties 
concerned. 

We  are,  dear  dr,  youra  fallhftilly, 

(Slsned)  iMnbdECo." 

Under  date  of  June  1,  1870,  I^mb  A  Co. 
wrote  tbe  shipper  of  tbe  ca^o  at  Rio  de  Jonel* 
to  as  follows: 

"  Star  BaU  steamer  from  Porto  Bloo. 

lUo  Janeiro.       Bt.  Tboaiu,  lit  Jvns,  187$. 

Dear  Sir:  We  have  to  advise  tbat  tbe  brigaa- 
tine  Julia  Blake  put  In  here  on  the  SftOk  vIL, 
dlsDualed  and  leuy.  A  survey  has  been  held, 
and  for  eHecting  repairs,  etc.,  the  cargo  is  be- 


my  share,  as  the  Captain  Noltin  wUl  tell  you. 
I  want  you  to  make  sure  of  yourself  bg  botltnn- 
rg  until  you  see  bow  this  wlQgow  In  N.  Toik; 
you  w  UTpleBse  let  me  know  by  return  of  steam- 
er from  flt.  Thomas,  all  the  partlculan,  as  also 
tbe  amount  of  repairs,  sod  by'  so  doing  you 
will  much  oblige  your  bumble  servant, 

(SlenedJ  Peter  Blake." 

On  receipt  of  this.  Lamb  A  Co.  wrote  the 
following  letter; 

•'  Copy  pr.  r.  8.  Alpha. 

BL  Thomas,  A)  /Nly,  1870. 
Peter  Blake,  Esq.,  Fanboro,  K.  8. 

Dear  Sir:  We  have  to  acknowledge  the  re- 
cdpt  of  your  valued  favor  of  4th  instant,  the 
contents  of  which  claim  our  best  attention. 

The  Julia  Blake  la  progresalag  with  her  re- 
pairs, and  will  soon  be  ready  to  take  In  cargo; 
we  cannot,  at  present,  give  you  any  precise  es- 
timate of  tbeenwnses,as  a  good  deal  remains  to 
[4S3J  bedoneyet,bntCaptalnEnowltonIsputtlngtbe 
vessel  in  first  rate  order,  having  at  the  same 
time  regard  to  eyery  pntctlcable  economy. 

Tbe  case  being  one  of '  general  average,'  tbe 
cargo  will  of  course,  conlnbate  its  proper  pro- 
portion towards  expenses,  and  we  think  the 
documents  wUch  Captain  Knowlton  will  take 
with  him,  win  render  the  adjustment  speedy 
See  1?  Otto.  U.  S.,  Book  27. 


Inowlton  tells  us  tbat  be  has  cabled 
tbe  '  casualty'  to  the  United  Statee.  As  the 
cargo  la  consigned  '  to  order,'  we  have  been  un- 
able to  acquaint  the  New  York  consignees  of 
the  misfortune. 

We  remain  yours,  falthfolb'j 

(Signed)  Lamb  A  Co." 

During  all  the  time  the  vessel  was  at  St. 
Thomas  there  was  tadlity  tta  lelegiaphic  com- 
munication with  New  York,  and  imtll  tbe  Slat 
of  July  with  Rio  de  Janeiro,  by  way  of  New 
York,  London,  Usboa  and  Pernambbco.  On 
this  last  date,  a  break  occurred  la  the  cable  be- 
tween Bahia  and  Rio  de  Janeiro,  buttbeWeat- 
em  Union  Telegraph  Ccunpany  continued  to 
transmit  telwrams  to  Bahia,  trnn  whence  tiiey 
were  forwarded  to  Rio  de  Janeiro,  tbe  time  re- 
quired for  transmission  from  New  York  to  Rio 

Janeiro  being  about  Ave  days.    These  linea 


and  men  of  buiineM  atHt.  1    .       . . 

bom  BL  Thomas  to  New  York  was  known  to 
and  used  by  the  clalmaata.  From  die  findings 
It  does  not  appear  that  tbe  telegraph  was  used 
by  any  of  the  partiee  after  the  telegram  was 
sent  the  owner  ca  the  veMel  on  the  2ltQi  of  Hay, 
and  no  other  letters  appear  to  have  passed  be- 
tween the  pardea  until  after  the  vessel  had  com- 
pleted her  repain  and  sailed  witb  her  csrgo  for 
New  York. 

Immediately  after  the  seoond  survey  was  r.— .^ 
completed  tbe  rmaira  on  the  vessel  were  com- 
menced. Tbe  Mils  for  the  repairs  and  supplies 
were  paid  by  Lamb  &  Co.,  aftertbe  master  bad 
certtfled  to  their  correctness.  The  repaira  were 
completed  on  tbe  2Sd  of  July,  and  IhereupOD  tbe 

-advertised  for  a  loan  on  bottomij  and 

__  ..__Jentiaof  ^p,  freight  and  cimo,  to  tbe 
amount  of  (7,G00,  or  thereabouts.  The  Bank 
of  8t  Tbomaa  alone  made  a  prtqpcsal,  and  for 
the  whole  amount,  at  a  maritime  interest  of  14 
per  cent  Lamb  A  Co.  made  no  Inquiries  aa 
to  tbe  necessity  <tf  the  repairs  and  supplies,  but 
relied  wholly  on  the  statement  of  ue  master, 
Tbe  only  InquliY  made  by  (he  Bank  was  as  to 
tbe  suffldsncy  of  tbe  security  and  tlie  regularity 
oftbepapcre  in  theirform  of  execution. 

Tbe  discharge  of  tbe  cargo  was  necessary  in 
order  to  stop  tbe  leaks  and  make  the  vessel 
seaworthy.  'The  repairs  and  supplies  fnmlsbed, 
OS  well  na  the  re-m^alllng,  were  necessary  to  put 
Uie  vessel  in  a  seaworthy  condition  for  a  voyage 
*-  New  York. 

When  Ae  loan  came  to  be  closed,  the  master 

Id  Lamb  &  Co.  that  a  large  amonnt  ot  ex- 
penBeshad  been  Incurred  of  which  they  bad  no 
previous  InforroaUon,  and  that  the  amount  re 
quired  to  defray  the  expenses  and  pn  their 
.__. -■  charges  WM  (11.800.    Tbk 
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BvrxMitm  Oouxt  or  tsb  Uritxd  Statu. 


Oot.  • 


■mount  the  Bank  advuicedand  look  tbe  bond. 
Tbe  vessel  left  St.  TbonUB  on  the  Stti  of  Au- 
gnat.  On  her  uilTal  in  New  Tork  tlie  paj- 
ment  of  the  bond  ww  nttuul  and  she,  with  ber 
fnjcht  and  cargo,  waa  libeled. 

Tbe  carao  waanot  periabable  and  would  not 
have  beenlnjured  br  being  stored  under  cover 
at  St  nomaa  for  ttiree  or  four  montha,  and 
waa  worth  in  New  York  about  (18,000.  St. 
Tbomaa  ii  a  centnd  port  where  veaaeb  go  aeek- 
ing  bnaiiMaa,  and  to  which  pattiea  requiring 
TeaaeU  abo  go.  Veaaels  for  the  shipment  at 
merchandiae  are  always  aTailable  ttiere.  The 
cargo  oould  have  been  forwarded  frtxn  then 
bv  Toaoela  other  Ukan  The  Julia  Blake  for  from 
|1,000  to  $1,500,  and  It  waa  for  the  intenat  of 
«■:  than  bTpothecated  to  paj  for  lepalra  to  Tbe 
the  owners  that  tt  abould  be  M  forwarded,  rath- 
Julia  Blake. 

Od  tbe  28th  of  September,  after  the  Teasel 
[416]  had  aalled  for  New  York,  l.amb  &  Co.  wrote 
the  ihlpper  of  the  cargo  as  follows: 

"Per  S.  8.  Nile,  via  Bouthampton. 

Bio  de  Janeiro. 

St.  Thomas,  SSth  SeptembOT,  1870. 

Dear  Blr:  Tour  faror  of  tbe  IStb  July  hut 
reached  ua  recently  via  Porto  Rioo,  and  only 
after  The  JnUa  Blake  had  sailed  from  this  port 
Tbe  letter  of  instiuctiODB  which  you  mention 
hATinc  given  to  Capt^  Enowlton  on  aailing 
from  Ru  hasnerer  been  laid  before  ua,  nor  did 
be  produce  tbe  charter -partT,  although  we  re- 
pestedlT  asked  for  it;  he  alleged  that  it  had 
Men  mulald  or  lost  at  the  time  of  the  disaster 
at  aea,  and,  on  being  qnestEoned,  denied  hav- 
ing any  inatructtons  from  vou  as  to  the  con- 
^^nmott  of  vessel  in  case  of  average.  The  bills 
of  lading  being  ■  to  order '  kf  t  us  no  clue  as  to 
the  conngnees  of  carco.  Tbe  casualty  waa, 
however,  at  onoo  cabled  to  the  New  York  Board 
of  Undwwrlteia. 

While  we  regret  that  you  should  have  felt 
any  doubt  as  to  our  compliance  with  your 
wiabea,  it  will  now  be  clear  to  you  how  blame- 
leat  we  are  in  the  matter. 


lose  tbe  documenia  referred  to,  remains  at  pica- 
«it  open  for  conjecture  only,  but  the  control 
intended  to  have  been  placed  with  us  remained. 
In  part  at  leaat,  la  bands  of  tbe  captain,  as  maa- 
ter  of  the  vessel. 

We  would  suggest  that  you  advise  us  by 
of  the  despatch  of  all  vessels  conveying  initruc- 
tlona  from  you  to  our  firm,  In  the  event  of  their 
putting  into  this  port  In  distress — would  thus, 
If  neoeaaaiT,  be  able  at  once  to  take  up  a  pod- 
doa  with  the  master,  and  the  protection  of  jour 
InlcKats  at  our  hands  can  thus  not  be  disputed 

Tae  adoption  of  such  a  course  on  your  part 
Is,  we  think,  more  advisable  under  present  cir- 
cumstantial means  of  mail  commumcation  be- 
tween Rio  and  St  Thomas. 

We  are,  dear  air,  yonn,  very  truly, 

Ltunb^Co." 

The  letter  from  the  shipper  referred  to  is  not 
Included  io  the  findi^g^  and  It  nowhere  appean 
that  it  was  hi  evidence. 

Tbe  case  depends  entirely  on  the  authority  of 
tbe  master  of  Ute  veaael  to  give  the  bottomry 
bond  on  the  caigo.  It  is  now  the  settled  law  of 
the  ED^^lsh  oouits  that  a  master  "  Cannot  bot- 

as 


sary  to  consider,  1 


tomiy  m  ship  without  communication  with  hb 
owner,  if  communication  be  practicable,  and,  a  [420.] 
forHon,  caoDOt  hypothecate-  the  cargo  without 
communicating  with  theowner  of  it  if  cctnmu- 
nicationwith  auchownerbe  practicable."  The 
Oana  Marittima,  L.  R ,  S  App.  Caa. ,  1S7.  Thte 
doctrine  was  flnt  announced  in  Thi  Bonaiofte, 
SHoore,  P.  C.,«ft,  decided  In  166S,andhac  leen 
steadily  adhered  to  atnce,  not  however,  withoot 
decided  opposition  by  Dr.  Lnshington.  The 
Ban^mTff,  9  Moore,  P.  C.  (N.  S.>,  819;  Tie  Catg» 
Kt  8*Ulan.  1  Bvab.,Cll.  Whether  Ibentle,  to 
the  extent  it  haa  been  carried  in  England,  is  in 
accordance  with  tlie  general  msritiine  hiw,  a* 
understood  in  thia  countiy  and  the  maritime 
ua^ns  of  Europe,  other  than  Oreat  Britain,  or 
whether,  ahice  The  Julia  Blake  was  a  Brillfb 
vessel,  the  authoiltv  of  her  master  in  a  Dsnicb 
port  is  to  be  determined  by  the  Sngliih  Ilw,  in- 
stead of  the  general  maiiliine  law,  cr  tLe  law 
of  Denmark,  are  questions  we  deem  it  ucntces- 
Dnsider,  for,  in  onr  ojdnlon,  even  under 
liberal  constmctlon  of  any  recognised 
rule  which  can  be  invoked  for  the  aulhcriiyol 
the  master  over  the  cargo,  this  bond  cannct  hf 
sustained. 

The  master  can  neither  sell  nor  hypothecati 
tbe  cargo,  except  in  case  of  urgent  necesai^. 
and  his  authority  for  that  purpose  Is  no  mcrf 

,.. ,.,-  ...  '-pifed  frcm  tbe  dr 

.>laced.  He  acta  I., 
tbe  owner  of  the  cargo  because  Iherelaaneas 
sity  for  some  one  to  do  so,  and  like  erery  sgcm 
whose  authorilj  arises  by  implication  of  law,  ht 
can  only  do  what  the  owner.  If  present,  oughr 
to  do.  Necessity  develops  his  aulhorily  aoc 
limits  his  powers.  What  he  doea  must  oe  di- 
recdv  or  indirectly  for  the  benefit  of  :he  cargo, 
conaiderinc  the  situation  in  whidi  It  has  tecr 
placed  by  uieBCcidenla<tf  thevoyiRe.  Aswsf 
said  by  Sir  William  Scott  In  T/,e  GratitveiM, 
8  C.  Bob. ,261, bv  which  the  power  of  Ihemastcr, 
under  proper  circumstances,  toh^polhecsleiht 
cargo  to  pay  the  expenses  of  repairs  on  the  f  hip 
was  incontnivertlbly  eatabllsheo:  "In  all  c»tu 
It  Is  tbe  prospect  of  the  benefit  to  tbe  proprietor, 
that  is  at  the  foundation  of  the  authority  of  Ihe 
master.  It  la  therefore  true,  that  if  the  icpghs 
of  the  ship  produce  no  benefit  or  prospect  cf 
benefit  to  the  cargo,  the  master  cannot  hind 

.^ .,_•._..  pepaJTB;  but  it  appears  to 

of  the  argument,  tbst  Iho 

._ the  cargo  lor  the  repairsof    t^XTl 

theship,  Uesiu  sopposing  that  whatever  isdoite 
for  the  repairs  of  the  ship  Is  in  no  degree  and 
under  no  orcumstances  done  for  the  benefit,  or 
with  the  prospect)^  benefittoUifl  cargo;  where- 
as, the  fact  is,  that  though  tbe  prospect  of  ben- 
efit msy  be  mora  direct  and  more  immediate  to 
the  ship.  It  m^  still  be  for  the  preservation  and 
conveyuice  of  tbe  cargo,  and  is  Justly  to  be  con- 
sidend  as  done  for  the  common  benefit  of  both 


ship  and  cargo."  Tothesama  efilect  Is  what  wa« 
said  by  GM^Barm  Pollock,  hi  Dunean,  v.  Bat- 
«m,  1  Exch.,  SSI;  "But  this  agency  for  the 
frtighter  is  confijied  to  caaea  affecting  his  Inter- 
est, and  where  the  sale  or  pledge  is  olrecUy  or 
indirectly  for  his  benefit  It  is  directly  beoefl- 
dal  where  goods  are  damaged  by  peruiof  tbe 
se*,  and  soU;  it  is  Indireci^  so  men  there  i» 


damage  to  tbe  ship,  and  the  rmalrs  becune  nee- 
casaiT  for  the  benefit  oif  tbe  wbcde  at' 
StrBabettPbiUimorew 


e  adventure.' 


....C»(%fe 


18S8. 


Bask  or  St.  Tbokai  t.  Thi  Jvlu  BLtxw. 


tbeUMof  7%«OniMtn7,  li.  R,  4  Adm.  &Ecc, 
ST.wlierebeuMdthialsngaaKe:  "The  aest con- 
aeqaence  tiom  the  doctrine  oi  agencj'  is  that  the 
muter  must  mutaln,  to  tbe  bert  of  his  power, 
theintanrt  of  tbe  absent  owner.  TUa  Is  a  pria- 
cMe  of  BBDoral  maritime  law,  and  not  *  *  * 
of  Ei^lbh  law  ontv.  Boular-Patj  obeerres: 
•  •^  be  must  do  tbat  wbich  tbere  is  fair 
reuoo  to  mppoae  tbe  owner,  If  preaeat,  w 
do.  "  •  *  The  master  is  to  remembet 
fom>datlon  of  Ua  aulboritr  to  glTe  a  bottomiy 
bond  on  cargo  la  the  prospect  of  benefit,  direct 
or  indirect,  to  the  proprietor  of  It.  Tlils  prin- 
ciple limits  the  autboritf  of  the  master  in  this 
matter."  80,  In  this  country,  JA-.J(mIVm  Wash-, 
ington  nid.  In  Som  v.  The  Active,  2  Wash.  (C. 
C],  287;  "But  at  all  evenU  the  necesrity  must 
be  such  as  to  connect  the  act  with  tbe  succeM  of 
tbe  TojraM;  and  not  for  tbe  exduilve  interest 
cd  tbeslupownn.!'  UndonbtedlT  in  all  such 
cases  mncn  la  left  to  tbe  master's  dlsctetlon,  but, 
tonse  thelangusMof  JVf-.  A«(t(»Stor]'In  TUt 
Paektt,  S  Has.,  wi,  "be  must  ezerciae  It  con- 
•dentioudj  tat  tbe  general  interest."  This 
court  said,  in  bit.  Go.  v.  The  Sarah  Ann.  IS 
Fet.,  400,  speakiDK  of  tbe  aoaloKOus  autborltf 
of  the  master  to  sell  the  ship:  "All  will  agree 
that  tbe  master  must  act  In  good  faith,  exercise 
his  best  discretion  for  the  oeneflt  of  ell  con- 
cerned, and  that  It  can  onlj  be  done  upon  the 
r^jlg]  compulsion  of  necessity,  to  be  determined  in 
each  case  by  (be  actual  and  impending  peril  to 
which  tbe  Teasel  Is  exposed."^  And  In  7^ 
AmaU.i'Vlta.,  a7[78U.  B.,  XVIII.,  806],  it 
was  said:  "And  this  necessi^  Is  a  question  of 
fact,  to  be  detemtined  in  each  case  bj  the  cir- 
cumstances in  wliich  the  master  is  placed  and 
tbe  perils  to  which  the  pn^er^  la  exposed.  If 
the  master  can  wKhln  a  reasonable  time  consult 
the  owners,  he  is  required  to  do  It,  because  they 
should  have  an  opportunity  to  deckle  whether, 
in  tbdr  Judgment,  a  sale  is  necesaary."  When 
the  master  »  deaUng  with  the  cargo  for  the 
benefit  uf  Ute  ToysM,  he  must  endotvor  to  bold 
the  hahunce  evenly  between  his  two  principals; 
he  must  not  sacrifice  the  ship  to  the  cargo  or 
tbe  cargo  to  the  ship.  Tht  Onward,  tupra, 
p.  S8. 

It  is  equally  well  settled  tbat  a  lender,  upon 
the  hypothecation  of  the  cargo  by  a  master  of 
tbe  Ttsacl  under  bis  implied  authority ,1s  charge- 
aUewith  notice  of  tbe  facts  on  which  the  mas- 
ter appears  to  rely  as  a  Justification  for  what  he 
is  doing.  Such  a  lender  is  msumed  to  know 
tbat  the  power  of  the  masterls  to  be  determlDed 
by  the  neceadlfes  of  the  case  in  their  l^al  oper- 
ation on  the  owner  of  tbe  cargo.  As  necessity 
creates  tbe  agency,  and  that  only  can  be  author- 
ised which,  under  the  circumstances,  is  reason- 
able and  Just,  be  must  make  hb  own  Inquiries 
and  tad^  for  himself,  and  at  his  own  risk, 
whetber,  if  the  owner  were  present,  he  would 
doo-  ought  to  do  that,  »  somethiOK  equfv- 
alent,  wuch  tbe  master  is  ODdertaklng  to  do 
for  him  in  his  absence.  A  lender  cannot 
Aut  his  OTes  to  esisdns  fitcts  as  Ifaey  appear, 
or  by  FASOnable  inquiry  could  be  made  to 
appeal,  and  treat  with  the  master  as  a  general 
went,  having  authority  to  do  not  only  what 
tSe  owner  ought  to  do,  but  what  he  might 
doifhediose.  Before  there  can  be  a  recoveiy 
anlnet  tbe  owner  It  must  be  shown  that  the 
coaunstanoM  wen  such  ss  to  make  it  sppar- 
8eel7  0no. 


entiy  proper  for  tbe  master  to  do  what  he  has 
done.    1^  this  extant,  tbe  burden  of  proof  Is 


XV.,  6871;  nis  AmeUe,  6  Wall.,  87  TTB  U.  B., 
XVIII.,  8061;  Tie  OrapoM,  S  WalT..  Ul  [7« 
V.  a,  XIX.,  6Gei;  ne  IMu,  10  Wall.,  !»3[77 
n.  S.,  XIX.,  908J.  In  them  casea  the  rule  was 
applied  to  tbe  hypothecation  of  tbe  ship  bv  the 
master,  where  less  strlctneas  will  ordinarily  be 
required  than  in  tbe  hypothecation  of  tbe  car- 
go, because  tbe  master  is  the  appointed  agent  of 
the  owner  of  tbe  ship,  but  the  uiToIunlajy  agent  IU0; 
of  the  owner  of  tbe  cargo. 

It  remains  only  to  applj  these  well  settled 
rules  to  (he  facts  of  tbe  present  case. 

When  tbe  loan  was  advertised  for  sad  put  on 
tbe  market,  tbe  cargo  was  out  of  tbe  veasd  and 
in  store.  It  was  not  perisbabk  and  could  be 
sent  forward  to  its  place  of  destination  in  an- 


drawn  to  tbe  order  of  tbe  sMpper,  but  accom- 
penylng  tbem  was  a  letter  to  the  master  tnstnict- 
lughim  to  whom  to  report  at  theend  of  bis  Toy- 
sge.  If  this  letter  had  been  lost,  as  (he  master 
claimed  it  was,  the  fact  tint  It  had  been  glvtsi 
WBB  not  forgottoi  by  him,  tor  when  he  flrsl  wcot 
to  Lamb  &  Co.  he  told  them  of  ita  hm.  From 
that  time,  for  neariy  two  months  end'vntil  the 
day  before  the  loan  was  advertised  tor,  tele- 
graphic communication  between  Bt.  Thomas 
and  Rio  de  Janeiro  was  practicable  and  reason- 
ably direct     The  necessity  for  unloading  tbe 


aastheiurv^s 

, J  -., jr  the  master  nor 

I^mb  &  (Jo.  made  any  attempt  to  ascertain  from 
the  ablpner,  by  tdegraph,  bis  wiahes  about  the 
disposition  to  be  mede  of  tbe  ca^o  vDder  (he 
drcumstences.  or  even  to  get  information  as  to 
the  names  of  tbe  conrigneea  In  Mew  Tcwk,  with 
—'^"n  there  could  be  communicalton,  both  tnr 
lUBu  and  telegrudi.  I^mb  A  Oo.  did,  Indeea, 
on  the  flnt  of  June,  write  tbe  shipperby  mail 
that  the  vessel  bad  put  into  Bt  Thomas  dismast- 
ed and  leal^;  tbat  a  survey  had  been  held,  and 
(hat,  for  Meeting  repairs,  the  cargo  was  being 
discharged;  but  even  (his  meager  Information 
did  not  iH^bably  readtlts  destlnatton  until  about 
the  18(h  <rf  JoIt,  only  a  few  dqv  bef<«e  tbe  loon 
—  odvertisea  for. 


10  inquiry  as  to  the 
st  was  done,  bntrdled  entiiely 
ts  of  the  master,  and  wparoitiy 
do  what  be  pleased,  for  it  was 


and  ber  repairs,  they  made  m 

prcmrlety  of  what  w 

on  the  ststemeots  of 

allowed  him  to  do  « 

not  until  a  kian  of  (7,000  hod  been  applied  t<.. 

and  taken,  that  they  knew  It  woum  require  rAawi 

(11.000  toiiefrayexMBsea  and  tbelrcbaiges  and  ■-***' 

commissions,  and  then  only  when  it  wm  told 

"lem  by  tbe  master. 

The  findings  show  that  when  the  veseel  bad 
been  out  from  Rio  de  Janeiro  allttle  more  than 
thii^  days,  ber  riggiiig  ported  and  ber  inaMs 
fdl,  the  mainmast  oreoUng  at  the  saddle  and 
ber  fwemast  at  tbe  bead.  OnberantvalatSt 
Thomas,  her  cargo  had  to  be  discharged  to  stop 
tbe  leaks;  bet  mMol  was  mucb  broken  and  torn 


ib.Googlc 


SnTBza  CovKt  of  thi  UmnD  Statb*. 


Oct.  ■: 


In  St.  TlioinM  «u  .     . 

Frran  these  facts  it  b,  to  ourminda,  appareat 
that  when  the  veeeel  arnved  at  St  Thomu,  she 
ought  not  to  have  been  repured  at  the  ri«k  of 
expense  to  the  owner  of  the  cargo  without  hia 
Gonaent,  «id  tlial  tliis  could  eoailybsvelMen  as- 
certcliMdbfaniiiqDirriDtothe facta.  Bhecame 
In  diamasted  and  leak;  for  a  general  equlpmem 
and  refl^  with  a  cargo  aubstantUIly  imperish- 
able, which  mirht  be  forwarded  inanother  vea- 
•el  tit  comparatively  small  expense,  and  it  must 
have  been  easy  to  see  Hut  to  repair  the  veasel 
at  the  risk  of  the  owner  of  the  cargo  would  be 
to  place  his  interests  in  Jeoptudy  without  any 
urgent  necessity  on  his  account.  No  master, 
who  hehl  the  balance  evenly  between  his  two 
principalB,conld  have  believed  himself  justified, 
under  the  circumstances,  in  hypothecating  the 
cargo  for  any  such  purpose,  without  notice  to 
the  owner.  But  when  the  repairs  were  com- 
pleted and  the  hypothecation  was  tendered,  the 
nnprnpriety  of  what  the  master  proposed  to  do 
was  even  more  apparent  Then  the  offer  was 
to  pledge  vessel,  freight  and  cargo  for  $18,834, 
when  the  most  casual  observer  must  have  seen 
that  the  vessel  and  freight  would  actually  secure 
only  a  comparatively  small  part  of  the  amount 
required.  Of  all  this  the  lender,  who  made  no 
inquiries  whatever,  is  chargeable  in  law  with 
notice.  Had  he  inquired  and  been  deceived 
throurh  no  fault  of  his  own,  the  case  might  liave 
been  different.  But  having  failed  to  inquireat 
[MI]  *"'  ^^  ^  presumed  to  know  all  that  the  master 
knew.  His  case  presents  itself,  therefore,  as 
•iiat  of  a  lender  upon  :hc  hypoUiecation  of  a  car- 
go by  the  master,  without  communication  with 
Uie  consignee  or  owner,  to  pay  the  expenses  of 
permanent  repairs  to  the  vessel,  when  it  was 
manifest  that  the  owner  of  the  cargo  could  not 
be  benefited  by  what  was  done,  to  anything  like 
the  amount  wltii  which  he  was  to  be  ch%rged. 
It  is  contended,  however,  ttiat  the  owner  of 
the  cargo  baa  no  right  to  demand  bis  property 
Maoiniermedlaloport  unless  the  voyage  hu 
been  actuallyabanooned  or  the  necessary  repairs 
on  the  vessel  cannot  be  effected.  The  cargo 
owner  la  not  bound  to  help  (he  vessel  through 
with  her  voyage  nnderall  drcumslances.  It  is 
the  duty  of  the  vessel  owner,  and  of  the  master 
SB  his  appointed  agent,  to  do  all  thut  In  good 
faith  ought  to  be  done  to  carry  the  cargo  to  its 
place  of  destination,  and  for  that  purpose  the 
cargo  owner  should  contribute  to  the  expense 
•a  far  as  his  interests  mav  appareutlr  require, 
but  he  is  under  no  obligation  to  sacrifice  his  car- 
go, or  to  allow  It  to  besacriflced,  fortbe benefit 
of  the  vessel  alone.  Heoughtto  do  what  good 
foilh  towardo  the  vessel  demands,  but  need  not 


ing  his  propertv  and  disposing  of  it  in  some  ot 
way,  he  should,  if  the  vesBeTowner  orthe  n 


further.  Vhen,  therefore,  a  cargo  owner  finds 
a  vessel,  with  his  cargo  on  board,  at  a  port  of 
refuge  needing  repairs  which  cannot  be  effected 
without  a  cost  to  him  of  more  than  he  would 
lose  by  taking  his  property  at  that  place  and 
paying  the  vessel  all  her  lawful  charges  against 
lilui,  we  do  not  doubt  that  he  may  pay  the 
charges  and  reclaim  the  property.  Otlicrwise 
he  would  be  compelled  to  submit  to  a  sacrifice 
of  his  own  Interests  for  the  benefit  ot  others,  and 
that  the  law  docs  not  require,  Wliat  charges 
must  be  paid  will  depend  on  the  circumstances 
of  the  case.  Sometimes  they  may  include  full 
freight,  expenses  at  the  port  of  refuge,  general 


in  law  demandable,  the  cargo  must  be  sunen- 

In  the  present  case,  it  is  not  only  found  as  s  14321 
fact  that  It  was  for  the  Interest  of^  the  shipper  * 
that  his  property  should  be  forwarded  by  some 
other  vessel  ratoer  than  that  it  should  be  hy- 
pothecated to  pay  for  Uie  repairs,  but  everything 
else  in  the  findings  points  unmistakably  to  the 
conchisIoQ  that  such  repairs  could  not  have  been 
effected  without  an  expense  to  him  of  very  much 
more  than  it  would  coat  to  reclaim  his  property, 
pay  all  lawful  charges  upon  it,  and  send  it  for 
ward  by  some  other  conveyance.  Under  such 
circumstances,  we  have  no  hesitation  in  saying 
that  the  masl^  had  no  authority  to  pledge  the 
cargo  as  he  did,  without  the  consent  of  theahip- 
per  or  consignees.  The  notice  given  the  shipper 
was  entirely  insufficient  and  furnished  no  such 
information  as  would  require  him  to  act  other- 
wise than  he  appeals  to  have  done.  He  did  not 
get  the  letter  until  nearly  six  weeks  after  it  was 
written,  and  from  its  contents  he  was  Justified 
in  suppowng  that  before  his  property  was  in- 
cumbraed  to  any  considerable  amount  he  would 
be  notified  bv  telegraph.  Certainly,  so  longas 
the  mail  only  was  used  to  communicate  with 
him,  he  need  not  have  atipposed  it  was  neces- 
sary at  the  end  of  six  weeks  to  employ  the  tele- 
graph for  a  rasponse  to  such  information  as  he 
got  It  must  have  been  apparent  from  theout- 
set,  at  St.  Thomas,  that  it  would  be  neceasuy 
to  hypothecate  the  cargo  to  pay  for  the  repairs 
if  they  were  made,  and  there  was  no  excuse  for 
not  communicating  that  fact  either  to  the  ahlp- 
per  or  the  consignees  before  It  was  too  late  for 
them  to  object  or  provide  aminst  it.  All  this 
the  lender  of  the  money  cotud  have  known  if 
inquiry  had  been  ntooe,  and  there  was  abun- 
dance of  evidence  in  all  directions  to  show  that 
no  prudent  cargo  owner  would  voluntarily  do 
what  the  master  was  doing  for  him.  Cleariy, 
therefore,  the  hypothecation  of  the  cargo  was 
unauthorized  and  void. 

It  is  insisted,  however,  that  If  the  bottomry 
bond  cannot  be  enforced,  the  caigo  may  be  hdd 

this  suit  for  such  charges  as  it  was  liable  for 

the  vesseL  No  such  claim  is  made  in  the  li- 
bel. FuUfreightbasbeenpaidand  thereisnoth- 
ing  in  the  case  as  it  comes  to  us  to  show  that 
anything  more  was  demandable.  If  the  vessel 
was  unseawortby  when  she  left  Rio  de  Janeiro, 
all  the  extraordinary  expenses  she  iocnrred  on 
"~~  voyaee  were  probably  throng  her  own 
,  and  not  choj^eable  on  (he  cargo.  At  any 
rate,  there  is  nothing  in  the  record  as  it  now     [493J 


ib.Google 


SCHBLL  V.  DODOB.     GAOE  T.  HERniKO. 


■taods  to  nuke  it  proper  tor  \u  lo  renuiDd  the 
cause  for  tuither  proooedings  under  this  new 

Decree  qfflrmtd. 
True  copy.  Teat: 

Jama  H.  MoKetiner.  Oflrk,  Sup.  Court,  D.  S. 


[•»]  AUGU8TUB  BCHELL,  Late  CoUector,  Plff. 
in  Err., 

WILLIAM  E.  DODOE  et  al. 

HIRAM  BARNEY,  Late  Collector.  J^.  tn 

EtT., 

JAMES  ISLER  et  al. 

HIRAM  BARNET,  Late  Collector,  Plff.  in 

Err., 

JOHN  W.  COX. 

HIRAM  BARNEY.  Late  Collector,  Plff.  in 
Err., 

ARNOLD  FRIEDMAN  et  al. 

(Bee  S.  C 11  Otto,  (BB,  S30.) 

Pmcer  of  etmrt  lo  alter  ile  judgment. 


peDdeDoy  of 


allowedto 

It  at  tbe  judsraent  below,  durlna  tl 
tbe  wilt,  ana  Id  tbe  iudnnent^  dl 

-hlntereftwMaUowed. 

[No*.  lOB,  122,  1UJ86.] 


I_4iv*.  AW,  iflf,  tvt,  icn.j 

JhtmiMad  Hoe.  tl.  VS8I.  Mottim.  to  recaU 
fnandaU.  Suimiaed  Jar.  16, 1S83.  Decided 
Man  f.  '^M- 

IN  ERROR  to  tbe  Circuit  Court  of  tbe  United 
Btatea  for  the    Southern  District  of   New 
York. 
On  motioD  to  recall  mandates. 
Tlie  case  la  stated  bv  the  court. 
Mmre.  0«arM  BUu,  John.  E.  Parmtu,  A. 
W.  Orituold  and  M.  0.  IngertM.  for  defend- 
ants in  error,  in  support  of  the  motion. 
No  opposing  counsel. 

Mr.  Jvliee  Bl»tehfbrd  delivered  the  opin- 
ion of  tbe  court: 

These  are  all  suits  in  each  of  which  a  jodg- 
ment  wu  rendered  against  a  late  Oolleeior  of 
Customs  for  the  recovei^  of  money  paid  as  du- 
ties. There  has  been  a  certiflcate  of  probable 
cause  ineach.  Writsof  error  to  thlscourt  were 
brought  br  direction  of  the  government  in  each 
case.  When  the  cases  werereached  in  order  on 
the  docket  of  this  court  at  October  Term.  1B81, 
tbe  SoKdtor-General,  on  tbe  panof  tbegovem- 
ment.moved  that  the  writs  of  error  bedismisaed. 
as  presenting  no  question  which  be  desired  to 
argue.  This  was  done.  There  itss  no  afBrm- 
aoce  of  tbe  Judgments  below,  sod  tbe  judg- 
ments and  mandalee  of  this  court  contained  no 


direction  as  to  interest  on  tbe  judgments  below 
duringthe  time  the  writs  of  error  weie  pend- 
ing. Those  judgments  were  rendered  in  1878, 
ami  suspended  hj  tbe  writs  of  error  for  over 
three  Tears.  Inthe  Ak^c  Out  the  mandate  wdb 
issued,  but  has  never  been  presented  to  the 
com-t  below.  In  the  other  casen.  tbe  mandates 
were  issued  and  presented  to  the  court  below,  [030. 
end  orders  for  Judgment  were  entered  thereon. 
(Counsel  for  the  defendanls  in  error  In  the  Dod^e 
Cate  were  present  In  tbU  court  when  that  case 
WBS  so  dismissed,  but  Id  the  otlier  cases  no  coun- 
sel for  tbe  defendants  in  error  was  present,  and 
tbe  motions  to  dismiss  were  made  without 
their  knowled^.  and  tbe  mandati's  were  not  is- 
sued till  after  the  close  of  Ibc  Tcmi. 

The  dcfendonla  iu  error  now  applj  to  this 
court  lo  correct  the  Judgments  and  mandates  in 
these  cases  so  as  to  award  to  ihcm  interest  as 


had  in  season  asked  for  Judinneats  of  af- 
firmance. Ilieir  applications  would  have  been 
granted,  and  iotcreHt  would  liave  licen  allowed, 
in  accordance  with  tbe  decision  Just  announced 
in  Sehell  v.  Oafhnn  {aate,  643].  But  the  ditfl- 
cullf  now  is  that  wc  have  no  power  to  vsi; 


cases  having  been  reserved.  It  has  always  been 
held  bj-  this  court  that  it  bos  no  power,  after 
the  Term  has  passed,  and  a  cause  bos  been  dis- 
missed or  otherwise  fluallr  disposed  of  here,  to 

-I.,-..-    J.J_ . ^^^ r.  .. ..      . 

e  chance  (    _ _ 

writot error,  with  its  lege^  consequences,  loan 
afflrmance  of  tbe  Judgment  below,  with  its  le- 
gal consequences,  and  not  an  error  of  mere 
form,  or  a  clerical  error,  or  a  misprision  of  tbe 
clerk,  or  the  like.  Jaekeon  v.  AAton,  10  Pet., 
480:lianA  v.  M-m. «  How..  81.  88. 
The  apfiieation*  are  denied. 
True  copj.   Teat: 

James  H.  If oKemiej,  aerk.  Sup.  Court,  U.  8. 


WILLIAM  O.  OAOE  kt  al..  Aj^.,  [640] 


JAMES  W.  HERRING  kt  aj 
(See  e.  a,  IT  Otto.  ttO-MS.) 


1.  It  a  i«tent,  contain  log- a  single  claim  for  a  eom- 
blnatlou  of  aeveiBl  elemente,  la.  wittain  rourmonttw 
before  Its  eipiratlon,  t«-lnued  and  extended,  »ltb 
the  same  deBciiption  m  before,  but  vKh  twoclalnv, 
tbe  one  a  repetfUiio  of  tbe  orlglaal  claim,  and  tbe 

other  tor  a  comblnaUon  o(  si ■"  *'—  ■ ' 

only,  tbe  m-taue  la  Invalid  is  t 
valid  as  to  the  otber. 
•tent  for  a  oo 
-If  rlDeed  b;  a 
II  uic  oombliiaUon. 
&  In  a  patent  foran  Imprnvprnent  In  coollnn  and 
drylnK  meal  during  Its  piinngG  from  tbemllvtones 
to  tbe  bolla,  tbe  claim  was  for  tbe  smntement  and 
combination  of  a  fan,  prmliiclng  amotion  blast ;  tbe 
nieal  cheat;  aapnut  fomilnR  ■  communication  tip- 
tween  the  fan  and  tbe  taea\  thest;  a  dust  room  atinve, 
-3  catch  the  ligbler  |iait  i)f  the  meal  thrown  up- 
'BTds  br  th(t  current  of  ntr;  ■  rotating  spirally- 
ancbed  ■haftlntfaRinpfll  cheat,  conveying  the  meal 
n  the  elevator;  a  similar  sbaft  in  tbe  dust  room, 
■Head  notes  br  3dr.  JmUtt  GuT. 


SnrBsm  Coqbt  or  tsz  Lmitbd  STATMa. 


Oct.  Tixm, 


A  PPEAL  from  the  ClrciihCoait<rf|lwUnl(«d 
iL  StatM  for  the  Nortbeni  DiMtiiit  of  New 
Tork, 

The  bill  ia  tfali  caw  «u  filed  In  the  conrt  be- 
low, by  the  appellee^  to  kootbt  damages  al- 
leged lo  have  leniltea  from  the  Infringanentof 
oertalo  letten  patent,  and  for  an  injunction. 

The  oooTt  below  hsTlng  found  for  the  com- 
dainanta  and  entered  a  dMree  Is  thdr  favor,  the 
oefendanti  mtealed  to  thii  conrL 

The  facta  of  the  case  are  foUj  itated  hj  the 
court. 

Jhitn.  OvoTM.  Harillwg  and  John  R 
Bmnm,  tar  miSmatM. 

JCmm.  BaoJaailnF.  Tharsttmand  Eduin 
8.  Jmnntfi,  for  ai^wlleee. 


for  cooling  and  drying  mul,  re-l*iied  to  John 
DencbOeld,  and  duly  aadgned  to  the  plalntiAa. 
The  original  letter*  pateot  to  Denchfleld  were 
dated  90th  April,  18S8.  The  re-tMoed  letten 
patent  were  dalea  ISlh  Jannaij,  1878,  and  ex- 
tended for  a  period  of  aeren  yean  from  SOth 
April,  1873.  Tlieclicult  court  held  that  the  flnt 
1441]  claim  of  the  re-inoed  pateot  wae  nlid  and  bad 
been  Infriond,  and  entered  a  decree  for  the 
plaintlffB.  See  [Barring  t.  0>hw],  14  BUtchf., 
898.  The  defeodanta  appealed  to  this  court. 
The  original  patent  Degloa  by  itatlDg  Uiat 


Denchfleld  faaa  invented  a 


to  the  bolta.  The  re&ued  patent  omits,  in  this 

„  tspBBsage 
the  grinding  (tone*  to  tbe  bolts."  Butboththe 


connection,  the  woide 


^from 


ori^tal  and  the  le-Inae,  after  referring  to  the 
Mine  accompattying  dnwinge,  proceed  es  fol- 
lows, the  words  In  bncketi  being  inserted  in  the 
n-isBoe  only: 

"  This  Invention  consiits  in  the  peculiar  ar- 
rangement of  a  suction  fan,  [conveyor  or]  con- 
veyor^ and  elevaton,  as  hereinafter  deacribed 
lAereby  the  meal,  duriiw  its  passsge  from  the 
grinding  itonea  to  the  bolts,  isUMOU^y  dried 
and  coMed  within  a  limited  space,  Uie  whole 
ftwming  a  simple  and  ecmioinlcal  device." 

Then  follows  a  description,  which  is  the  same 
in  the  original  patent  and  In  the  re-Issue,  and  la 
in  substance  as  fidlows: 

The  mtllitones.  A,  andcurbs.anprrangedin 
the  ordinary  vrav  on  the  bed,  B.  Spouts,  C, 
cany  the  meal  from  the  stonee  down  into  a 


flooring  of  the  n 


This  diest  Is  equal  In 


is  divided  horizontally  letuthwlse  t: 
partition  having  opcxiinn  In  it.  WiEhln  aod  at 
the  bottom  of  this  cheatlsplacedslongltudlna] 
shaft,  F,  having  a  sirfnl  flandi  on  it.  With  one 
end  it  this  shaft  an  elevator,  F*,  commimlcates, 
wlildidlschanesitsoontentfat*.  Afsn,0,ls 
placed  In  a  suIuUe  box,  H.  This  box  cotntno- 
nicalee  with  a  spout,  I,  the  lower  end  of  whkh 
communicate*  with  the  chest,  D,  and  the  upper 
end  with  one  eodof  adieet,  J,  inthenppetmoct 
part  of  the  mill.  WItUn  that  chest  a  aeries  of 
vertical  partitionB,  t,  is  so  placed  as  to  foim  a 
winding  passage  fnnu  its  communication  with 
the  spout  I  to  an  opening  at  Ihettppodteendof 
the  (Mat  That  (Aest  also  contam*alon|rttud- 
inal  shaft,  E,  having  a  spiral  flandi  on  it.  Both 
shafts,  F,  K,  are  rotated  by  any  inoper  means. 

The  net  of  the  speciflcation,  and  the  daim,  iMSl 
both  In  the  original  patent  and  in  (he  re-isme, 
difTering  only  tn  Inserting  In  the  re-iB*oe  the 
parts  pnnted  below  In  brackets,  anas  folkrwa; 

"  The  operation  Is  as  follows ;  the  meal  msem 
from  the  Etones  A  down  the  sponis  C  and  intc 
the  lower  part  of  the  cheet  D,  and  Is  conveyed 
by  tbe  splrally-flanched  shaft  F  into  the  elev» 
ton  F',  tbe  shaft  F,  which  is  a  cmiveyor,  mov- 
ing tbe  meal  in  the  direction  indicated  by  th< 
arrows  8.  The  meal  Is  carried  up  by  (he  ekva- 
ton  and  discharged  at  t  directly  into  tbe  tolti 
or  into  trou^iB,  and  may  be  conv^ed  by  hep 
per-boy*  or  wy  enilable  conveying  device  Inlc 
Ute  holla.  While  the  meal  Is  Ihn*  Mtccd 
thiouzh  thestonea  A,  qmutsC,  andlhecnestD, 
a  sucUon  blast  Is  produced  by  the  f*n  Q,  teid 
blast  abaorUng  tbe  moisture  or  vspor  wbtcb  tbf 
meal  ccmtalns,  and  which  i*  heated  or  waimri 
by  the  biction  of  the  stone*  A.  Tbe  meal, 
therefore,  is  dried  and  coolsd  and,  in  conaa- 

nice  of  the  time  consomed  dining  It*  panagc 
u^  the  sponts  C  and  cheet  B,  wDl  be  per- 
fectly acted  upon  by  the  blast,  so  that  all  free 
mtristun  will  be  absorbed.  A  portfam  of  tbe 
flner  and  lighterpaitldea  tA  flour  wiS  follow 
tbe  blast,  and  wiD  be  ejected  up  thronrii  the 
spout  I  Hid  ttirough  the  eerpentine  or  wbiding 
passage  formed  tw  the  parts  *,  and  wUl  settle  In 
tbe  outer  end  of  the  chest  J,  and  be  conveyed 
by  the  nmvena-  or  flanched  shaft  K  (o  a  scouL 
j,  throng  which  It  falls  into  the  elevUon  r  and 
unitee  wltb  the  meal  which  is  received  by  tbe 
devaton  direct  from  Ibedieet  D.  [This  cctn- 
pound  arrangement  for  opwating  on  the  meal 
while  pawing  Ihroujii  the  chest  D,  and  on  tbe 
eecaped  flonrin  theuiest  J,  returning  the  latter 
to  the  elevaton,  while  It  is  extremely  well 
adapted  tor  large  flouring  mills  running  ct  high 


a  moderate  degree  of  beat  tbe  • 
^maratua  may  m  diqimaed  with, 
beug  moderated  to  Gorrsnond,  so  small  a  quan- 
tity of  tbe  flue  flour  wll  M  drawn  tbrou^  tbe 
spout  I,  that  such  flout  ntav  be  ejected  on  tbe 
mill  floor,  and  be  disposed  oi  In  any  convenleat 
w»  BO  SB  to  enter  tbe  bolts.] 

Idonotclaimfordogacurrwtof  atrbetwea  rug] 
a  pair  of  millstones,  while  theiaiDe  1*  In  opcr»- 
tion,  for  Ihe  purpose  of  kee^rfng  the  stones  in  a 
cool  state  and  praventing  the  beating  of  the 
grain  ;  for  such  means,  tabiaaA  not  tot  efll- 
dent,  have  been  previously  used.  Batlamnct 
aware  that  parts  arranged uban^  shown,  aoas 

Drz.=    =.Ca    1WU.S. 


Oacw  T.  HKBBDia. 


to  illow  the  me>l  to  be  subjected  to  the  blut 
during  111  endre  or  Deerly  entire  ptaage  from 
the  etOBM  to  the  boiu,  and  incure  the  perfect 
■diybtf  and  cooling  ol  the  meel,  hare  been  pre- 
Tioai^aaed. 

Icfaum,  thersfon,  unew,  anddedretosecura 
bfletleia  patent: 

1.  [TOe  amuigement  and  comUnatlon  of  the 
taction  fan  Q  and  apoat  I  with  the  meal  cheat 
D,  receiving  the  meu  from  the  grinding  stoDn, 
and  pTOTided  with  a  oonv^or  ahaft  F  and  ele- 
VBtor  F",  eubrtantlally  at  and  for  the  purpose 
•et  forth.] 

a.  Thei 

<*«at[.lD., ^,™ ., 

■qwat  Ljrobetantlalija*  and  (or  the  puipoae 
lieieln  AovB  and  deacribed." 

Ho  new  derlce  was  InTcnled  by  Denchfleld, 
Imt  his  ImpcDTement  consisted  In  a  new  combl- 
aatlon  of  old  meana  and  devices.  That  conihi- 
nation,  a*  deacrtbed  in  the  spedficatlon  of  hie 
■original  patent,  inclttdes  Kven  elements 
■amelr :  1.  The  meal  chert  D  at  the  bottom  of 
the  null,  into  which  the  meal  falls  through  the 
flioataCbomtlMinlUstonea.  2.  ThecoDveylug 
«Wt  F,  whicb  takes  the  meal  from  this  chert 
Into  the  levator  F.  >.  The  eteratorF'  which 
«anlea  up  the  meal  and  discharges  It  into  the 
tmhfl  or  hopper-bOTS.  4.  The  fan  G,  creating  a 
auction  blast,  which  coola  and  dries  the  ineal 


following  the  hlast  of  air,  is 
thrown  upwards  Into  the  chest  J  at  the  top  of 
the  milL  0.  The  cheat  J,  in  whicb  the  meal 
dust  settles.  7.  The  conreTlng  shaft  K,  bf 
which  the  meal  dust  is  carried  from  this  chest 
Into  the  elentor. 

The  only  devices,  Ipdeed,  which  take  part  In 
«ooUng  and  drylns;  the  meal,  are  the  meal  chest 
at  the  bottom  of  the  mill  with  the  rotating  shaft 
In  It,  the  spout  by  which  that  chest  communl- 
[M4J  catBs  whh  the  tan,  and  the  fan  Hself.  The  other 
chest  or  dust  room  St  the  top  cd  the  mill  ooUecis 
and  saves  the  U^ter  part  of  the  meal  thrown 
npwatda  by  the  fan.  The  rotatlog  shafts  in 
each  chert  convnall  the  meal,  after  It  has  been 
cooled,  diM  and  collected,  tothe«lerator,  sad 
thederator  takes  it  to  the  btdts. 

Bat  the  tan,  with  Its  communicating  qiont 
and  meal  cbeM.tbe  dust  room,  (be  two  coDTer- 
ora  and  the  elevator,  tend  to  one  result,  the 
cooling  and  drying  of  the  meal,  without  waste 
orloss,  "  OB  its  passage  from  the  grinding  stones 
to  the  holla,"  "the  whcde,"  as  stated  at  the  be- 
ginning of  the  spedlkatlon,  "fonningadmple 
and  economical  device ;"  and  the  single  cUm 
In  the  ofiginal  patent  is  fw  the  airanmnent  and 
comblnaUon  cl  the  seven  elements,  designadng 
them  all  with  equal  distinctness  by  appropriate 
letten. 

The  re-Issue  was  grsnted  more  than  thirteen 
yean  and  eight  months  after  the  date  of  the 
original  patent,  and  less  than  four  months 
before  that  patent  would  have  expired ;  and 
contains  two  claims,  the  second  of  which  is  a 
rMKtition  of  the  claim  In  the  original  patent. 

The  Qrrt  clstm  In  tbe  re-lMue  is  for  a  combi- 
nrtlon  of  the  fan  Q  and  spout  I  with  tbe  meal 
«hert  D,  recdvinjp  the  nrnJ  from  the  grinding 
atones,  and  provided  with  a  conveyor  shaft  F 
and  devator  F' ;  and  <Mnlls  all  menUon  of  the 
£ee  17  Orro. 


dnrt  room  J  and  Its  conveyor  shaft  K.  This 
claim,  then.  Is  for  a  combination  of  five  of  the 
seven  elemeots  of  the  comtdnation  for  which 
need.  The  effect 
.while  tbe  original 
dalm  was  only  for  these  Ave  elements  in  comM- 
natloD  with  the  other  two  dements,  and  would 
not  have  been  infringed  t^  the  use  of  a  combt- 
naUoo  of  the  five  wlUiout  the  other  two,  the 
new  claim  covers  a  comUnatlon  of  tlie  five  ele> 
ments,  whether  used  with  or  without  the  two 
others.  Prtmtg  v.  Bw/gU*.  18  FeL,  886  ;  Fane* 
V.  Cbmptefl,  1  Black,  497(60  U.  S.,  XVIL, 
IMJ ;  (3o«U  y.  aw,  15  Wall..  187  [88  U.  8., 
XXI.,  89]. 

Tbe  statute  In  force  at  the  time  of  the  teite 
of  the  original  patent  authorized  a  surrender  and 
re-Issue  whenever  any  patent  was  "  Inoperative 
or  invalid,  by  reason  of  a  defective  or  Insufll- 
dent  descrifAion  or  speclUcation,  or  by  reason 
of  tbe  patentee  claiming  In  his  speciflcation  sa 
Ills  own  Invention  more  than  he  had  a  rl^t  to 
claimasnew."  The  statute  in  force  at  the  time  [64B1 
of  the  re-issue  made  no  change  In  this,  except 
by  striking  out  the  words  "description  or." 
»aL  4tb^y,  1S8«,  ch.  SS7,  sec  IS  TO  Stat,  rt 
L.^17]:  Rev.  Stat  sec.  «1«. 

The  plahitlffB  do  not  contend  that  In  the  orig- 
inal HMCiflcation  the  patentee  ddmed  as  Us 
own  InvenUm  more  than  he  had  a  right  to 
dalm  aa  new;  or  that  there  is  any  defect  at  in- 
suffldencv  in  any  part  of  the  description  or 
speciflcation,  oUier  than  the  find  cidm.  The 
descriptive  part  is,  word  tor  word,  the  same 
in  tbe  original  and  In  tbe  re-tssue.  It  is  ar- 
gued that  the  claim  in  tbe  origind  palrat  was 
too  much  restricted  Inr  inclu^g  in  the  comU- 
natlon elenwnts  wblcu  were  no  part  of  the  red 
Invention,  and  thattbls  mistake  might  properly 
be  corrected  In  the  re-Issue.  Bat  thrae  being 
no  error  In  the  deecripttve  part  of  the  spedflca- 
tion,  any  '"i«*»fc"  in  the  dafan,  which  is  the 
more  Important  part,  and  upon  which  other  In- 
venton  and  the  public  have  the  rlgh'  to  rely,  as 
defining  tbe  limits  of  the  invention  patented, 
would  be  apparent  on  the  face  of  the  patent  and 
could  not  escape  the  notice  of  any  penon  read- 
ing it  with  the  leart  care  and  attention. 

It  Is  plaoribly  saggeated  that "  The  cktm 
could  be  made  pstect  in  form,  and  consistent 
with  the  description  of  dl  that  porthm  of  the  ap- 
paratus which  relatea  to  the  invention,  by  slm- 

*  '    '  mation  for  the 

resignation  for 
the  convCTor  shaft  of  that  chest,  K.'^  Butthat 
the  Inventor  did  not  and  does  not  intend  so  to 
amend  hfs  cldm  is  conduslvely  shown  by  his 
having  resieated  the  tame  claim,  Indodlnc  these 
very  letter*  of  deslgnatitm,  in  the  secoodddm 
of  the  re-lsBued  patent  His  attempt  is,  while 
he  reisina  and  asserts  the  original  claim  in  all 

Sirticulars,  to  add  to  it  another  clnim  which  be 
Id  not  make,  or  suggest  the  possibility  of,  in 
the  original  patent,  nor  until  that  patent  was 
about  to  eniire. 

To  upbold  sudi  a  cUlm.  made  so  late,  would 
be  to  disregard  the  prindpks  governing  re-is- 
sued patents,  stated  upon  great  consldeianon  by 
this  court  at  tbe  lart  Term  In  the  case  of  MiOtr 
V.  A-BMCto.,10«U.  S.,8B0  [XXVI., 788],  and 
since  affirmed  In  many  other  cases.  Jamtt  v. 
"  nbee,  10«  V.  S.,aM  [XXVI.,  780];  AoM 
IM,  IM  U.  B.,  787  [XXTL, UO];  MatOttn 
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T.  MdeMM  Co.,  lOS  U.  S.,  M  [XXVI.,  lOSai; 
[0481  Banb  V.  i?hintt,  106 U.  S.,160IXXVI.,  10181; 
JbAnJOTi T.  Bailroaa  Oo.,  106  U.  8.,  638  [XXVL, 
1188];  MofflU  V.  Sooen  (ante,  78]. 

The  Invaliditj  of  the  new  claim  ia  the  re-to- 
sue  does  not  indeed  inpair  the  validity  of  the 
origiiuil  claim  which  is  repealed  and  separately 
stated  in  the  re-isauad  paieot.  Under  the  pro- 
visions of  the  Patent  Act,  whenever  througn  in- 
advcrteoce,  accident  or  mistake,  and  without 
any  willful  default  or  inieat  to  defraud  or  mis- 
lead the  public,  a  patentee  in  bis  specif  cation 
has  claimed  more  than  that  of  which  he  was  the 
original  and  flrat  iuventor  or  diacoverer,  bia  pap 
tent  is  valid  for  all  that  part  which  b  truly  and 
justly  his  own,  provided  the  same  is  a  material 
and  BubatantlaJ  part  of  the  tliinK  patented,  and 
definitely  distinguishable  from  the  parts  claimed 
without  ricbt;  and  the  patentee,  upon  season- 
ably recoTOtng  in  the  PMent  Office  a  disclaimer 
in  writing  of  the  parts  which  he  did  not  invent, 
or  to  whfeh  be  baa  DO  valid  cltdm,  may  main- 
tain a  suit  upon  that  part  which  he  is  entitled 
to  hold,  although  in  a  suit  brought  before  the 
disclaimer  be  cannot  recover  costs.  R.  B.  sees. 
4B1T,  4922;  OBetUyr,  JTorag,  IS  How.,  62, 120, 
131;  Vanee  v.  CampUU,  above  cited.  A  re-Is- 
sued patent  is  within  the  letterand  the  spirit  of 
these  provlsi""" 

The  decre 
the  ground  that  the  first  or  new 
issue  has  been  Infringed;  but  the  plaintiffs'  bill 
is  not  BO  restricted,  and  alleges  generally  that 
the  defendants  have  infringed  the  re-isaued  pa- 
teat.    If  the  defendants  have  infringed  the  sec- 


cree,  wiUiout  costs,  for  the  infringement  of  the 
old  and  valid  claim.  Considering  that  the  ques- 
tion of  the  validity  of  the  new  claim  in  the  re- 
issue is  a  question  of  law  upon  the  face  of  the 
elent,  and  that  its  validity  W  been  sanctioned 
the  Commisaiaaerof  ntents  lugrantlnrtbe 
re-issue,  and  upheld  by  the  dccuh  court,  Uure 
ha*  been  no  unreasoiuUe  delay  in  eaterioB  a 
disclaimer;  for  the  plaintifia  wete  not  bound  to 
cliaclaim  until  after  a  judgment  of  this  court 
upon  the  question.  (rReiUu  y.  Morte,  above 
cited;  Segmtnir  y.  MeOormick,  10  How.,  H  [flO 
V.  8.,  XV.,  667]. 

The  question  then  remains  to  be  considered, 
whether  the  evidence  before  us  shows  an  in- 
fringement by  the  defeiidauts/>f  the  entire  com- 
bination. 
[6471  It  Is  proved  and  not  denied  that  the  appara- 
tus in  the  defendants'  mill  is  subalantial^  like 
that  deacribed  in  the  plaintifis'  patent,  so  far  as 
regards  the  finrt  meal  chest,  the  fan  and  the  spout 
connecting  with  the  fan;  and  also  so  far  as  re- 
eatds  the  elevator  and  the  conveying  shaft  from 
the  first  meal  chest  to  the  elevatoriln  short,  so 
tar  as  regards  the  cooling  and  drying  apparatus 


proper,  and  the  devices  for  collecting  ai 
veying  the  rreater  part  of  "  "  '  '' 
cooled  and  dried,  to  the  b 


veyiDg  the  rreater  part  of  the  meal,  alter  being 


The  defendants  are  also  proved  to  have  adust 
room,  by  which  the  light  meal  dust  thrown  up- 
wards bj  the  fan  tbrourh  the  spout  is  collect^ 
and  saved.  This  port  of  their  apparatus  U  not, 
indeed,  in  form  exactly  like  that  of  the  plunt- 
iffs'.  The  plaintiffs'  patent,  with  the  accom- 
panying drawings  describesa  single  dust  room 
with  vertical  putitioni  attached  alternately  to 


the  floor  and  to  the  celling,  and  extending  port 
way  of  the  heU^t,  against  which  partitions  tli» 
m^  dust,  as  It  paaaes  in  a  serpentine  ccnrse 
over  one  partition  and  under  the  next,  strifceft 
and  falls  to  the  floor;  wltb  an  opening  at  tbfr 
further  end  of  the  room  to  cairy  off  the  air 
after  the  meal  dust  bos  been  deposited.  The  de- 
fendants' duKt  room  consists  of  two  or  three  euc- 
ceaalve  chambers,  communicating  by  spouts  or 
conductors,  against  the  walls  or  ceilings  of 
which  chambers  the  meal  dust,  as  it  is  carried 
along  by  the  current  of  oir^  sblkee,  and  to  tte 
floors  of  which  it  falls;  with  a  veulilator  at  the 
t4^  of  the  uppermost  cbsmber,  tbrou^  which 
the  current  of  air  passes  out,  after  depodting 
the  meal  dust.  The  defendanta'  dust  room  of 
several  chambers,  with  a  ventilator  at  the  top 
of  the  uppermost  one,  performs  the  fame  futic- 
don  in  substantially  the  same  way, and  producec- 
substantially  the  ^ame  result,  as  the  plaintiffs' 
duBtroomwlth  thepartitlous  acroBSit.  Incbortr 
the  defendants'  dust  room,  or  contrivance  foi 
collecting  and  saving  the  light  meal  dust  Ibrowu 
upwards  by  the  fan,  U  a  substantial  equivalent 
for  that  of  the  plaintlfls.  The  defendants  have, 
therefore,  infringed  this  part  dIgo  of  Ihejilaint' 
IfFs' comb  [nation.  OauldY.  Seti,  ntove  cited 
Ivav.JIamitlon.mV.8..  428  [XXIII.,  «<] 
Maehiw  Co.  v.  Mur^y,  87  U.  8.,  120  [XXIV. 
886], 

llie  remaining  part  of  the  plaintiffs'  ccnbl 
nation  Is  the  conveyor  shaft  Id  the  dust  TCcn 
by  which  the  fine  meal  dust,  after  It  has  beei  ^^.- 
collected  and  saved  in  that  room,  is  transferrec  [•*■' 
to  the  elevator  and  reunited  with  the  rest  of  lb< 
meal.  This  conveyor  performs  indeed  a  subor 
dinate  function,  analogous  to  that  which  tb( 
other  conveying  shaft  and  the  elevalor  perfom 
in  regard  to  the  prindpal  port  of  the  meal.  Bui 
the  Datentee,  In  his  specl^catlon  and  in  his  onlj 
valia  claim,  has  made  each  of  the  convevors,  ai- 
well  as  the  elevator,  a  material  part  of  tne  com 
bination  Invented  and  patented  by  him.  B< 
describes  the  convevor  shaft  In  the  dust  rooni 
with  the  same  particularity  as  the  other  psrtt 
of  his  combination,  and  he  claims  it  with  equal 
distinctness. 


Asw 


9  said 


by  Jfr.  Jiutiet  Bradley  in  Wottr- 
Meter  Oo.  v.  iJeqjw,  101  D.  8.,  BS8,  887  [XXV., 
1024,  1026],  "  The  courts  of  this  country  can- 
not olwavs  Indulge  the  seme  latitude  which  1» 
exerciseo  by  Ehgllsh  Judges  in  determining 
what  parts  of  a  machine  are  or  are  not  materiaL 
Our  law  requires  the  patentee  to  sperifv  car- 
ticularly  what  he  claims  to  be  new,  a; 

claims  a  combination  of  certain  elen __ 

parts,  we  cannot  declare  that  any  one  of  thet& 
elements  is  immaterial.  The  patentee  nakca 
them  all  material  bv  the  restricted  form  of  his 
claim.  ,We  can  only  decide  whether  any  pert 
omitted  by  an  alleged  infringer  la  supplied  by 
some  other  device  or  instnunentality  which  la 
its  equivalent" 

The  defendants'  mill  contains  no  couvejor 
shaft  in  the  dust  room,  and  no  mechanism  which 
performs  the  same  function  of  removing  the 
meal  there  collected.  8o  far  as  the  evidence 
shows,  tbemeal  deposited  upon  the  floor  of  that 
room  remains  thereuntilit  Isshoveledorawept 
up  by  manu^  labor.  Its  removal  by  such  meana 
words  no  equivalent,  in  the  sense  of  the  patent 
law,  for  the  automatic  action  deacribed  In  the 
plaintiffs'  patent.    Same*  v.  Qodfrey,  1  Wall.^ 


10?  V.  s. 

ib.Google 


Wabiub  R.  Co.  HgDaxieu. 


ClL,  <67,  67S,  S76,  and  3  App.  Cas.,  8ir 
The  new  eiaim  in  tkt  f»M*M  being  i 
and  lAe  defendant!  not  hoeing  ii^noed 
Urt  eonMnatitm  MtfarA  in  the  rmtUUm  ^  (ha 
M claim,  MedKruMow  «an  fMObr  U  tipAM 
upon  flu  tww  daim,  nor  mod^Ml  to  a»to  tmpljf 
it  lo  lie  ottor  eiaim,  buliuv^bereftr*»dand  the 
oat  rwnandMl  wOA  cUrteiioM  la  diemitt  AsbiU. 
Tme  oopy.    Tett: 

Januii  H.  UcSenner,  Clnk,  Bnf .  Oouit,  U.  B. 

Ctted-lU  C.  B.,  a^  «. 


JOHN  McDANIEIS. 

(Bm  a.  c,  IT  otto.  4et-«L) 

Silting  Olid*  vorMet  for  ttsMM^w  dwn^wt— Uo- 
KMr  o/  railroad  eompanfi  fcr  ijteomp»ttnt 

*L  A  JodgmeDt  MwtotbereTleiredlntlilaoouTt 
upon  tba  cround  ttat  the  dunatn  found  by  the 
lurr  ueexoeiriTe. 

t.  neMmedevrMOtouerequlrad  <tf  aTBllTod 
ocrporaUon  In  prorldfnc  MidBi»luteliilDK  suMfaln- 
MT  tor  uee  b7  ft*  (npiinrfi  niut  be  otoerved  Id  Ibe 
WputnliDeiit  and  retenoan  of  the  amploiia  them- 
■•ma,  iMludinf  tetogMpUe  opataton.  Orttnatr 
<*n  DO  the  partof  auohcotpariUlon  tmpUefc  aa  b»- 
twaanltaoaBaaiwplori^  notaimpljlfae  daaiee  of 
dmioDOe  vhlota  1*  ouiloiiuuTaEMnf  Ihoae  utrtnt- 

«a  wtth  tfaa  naoaBaDMBt  of  nllindn '    ' 

•mA  ail  baitai  faapaettothaaH- - 
ttonlar  aarrlaei  ongM  iwMmUj 
lianebaareaa,liiTlawo(  lh«  < 


Statement  of  the  case  by  JK-.  JtuUct  H»r> 
Thia  waa  an  action  to  recover  danugea  for  In- 
*Head ootca br  Mt,  JtaMM  HjaT.m 


juriea  auataiued  hj  the  plaintiff,  Uie  defendant 
m  error  here,  from  a  collision  between  two 
ficigbt  traiua  belonging  to  the  Wabash  RailwaT 
Company,  a  Corporation  engaged  in  the  bnn- 


^iie  jury  returned  a  verdict  in  fawit  of  the 
plaintiff  for  (15,000.  A  motion  for  new  trial 
baving  been  made  and  overruled,  the  case  baa 
been  brought  to  thia  court  for  review. 

The  action  proceeded  mainly  upon  the  ground 
that  McHenry.B  tehgnpbic  operator  tn  the  serv- 
ice of  the  Cfompany,  was  incompetent  for  the 
work  In  which  be  wosengBjred,  and  that  hla  in- 
c^iacity  to  meet  the  renwndbilities  of  his  posi- 
tion could,  hy  reasonable  can,  have  been  ascer- 
tained and.  In  fact,  was*  known  to  the  Company 
at,  before  and  during  the  time  of  his  employ- 

"^e  easentlal  facta  bearing  upon  the  question 
of  the  Company's  negligence  in  employing 
HcHenry  are  summaiiied  in  one  of  the  pai»- 
graphs  of  the  charge  to  the  Jury,  to  whidi,  so 


o  have  been  no 


far  as  the  facts  wbicli  theevidcn 
tabliab  are  slated,  there  h 

eption.    They  are: 

The  tenth  nijcht  after  HcHenry  went  on  duty 
aa  night  operator  be  went  to  sleep  at  hiapoatof 
duty  with  the  result  already  staled:  He  waa 
seventeen  yeaiB  old  but  a  few  weeka  before  thia 
employment  In  June,  1670,  he  went  into  the 
aerrice  of  the  defendant,  at  Wabaah,  as  a  roes- 

r  boy,    and  continued   in  that   aerrice 

twelve  monllu,  during  which  time  bswai 

instructed  by  Waldo,  the  aay  operator,  in  the 
art  of  telegraphy.  For  this  instruction  Waldo 
exacted  and  received,  as  compensation,  HcHen- 


operator  he  worked  in  the  country,  harvesting. 
loe  only  knowledge  that  he  had  of  lelensphy 
waa  what  be  acquired  under  WaUo,  and  before 
taking  charge  as  night  operatOT  he  had  never 
been  empl(V«d  anywhere  orin  any  capacity  aa 
operator.  He  was  not  competent,  as  be  toM 
yon,  lo  take  press  reports,  but  waa  competent, 
as  tie  thought,  and  aa  Waldo  and  Wade  (the 
latlerhispredeceesoraa  night  operator)  thought, 
to  do  ordinary  buslneea,  and  lo  disciiarge  the 
duty  of  night  operator  at  Wabash;  his  habita 
were  good,  and  he  was  bright  and  Industrious. 
Waldo  had  recommended  HcHenry  to  Bimp- 


-  __„,d  that  the  master  did  exercise  nioh 

, d  the  burden  of  sbowiDg  that  be  dldn<it  Is 

upon  the  tnlured  fellow  terrant.  Davis  v.  R.  B.  Co., 
MHlob-lW:  Brothers  V.  Osrter.lB  Ho^tn;  a  q, 
M  Am.  K^  «M :  Davis  V.  Detroit,  eta,  B.  B.  Oo.,  ai 
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McHeniT 


, iwlng 

iHenrj'  panoaallj  or  aven  •eeing  him,  and 
Waldo'a  recommendathm  and  wut  Blmpson 
kiMW  of  HcHeorr'B  skill  f lom  IutIiik  occaaioD- 
■Djitoticed  at  Ft.  Wavne  hla  flDxeriiig  the  key 
at  Wabufa,  Simpson  directed  Waldo  to  employ 
HcHem;  at  $00  a  month;  or,  accarding  to 
Waldo's  testimony,  be  was  directed  by  Hi. 


tared  on  the  discbarge  of  bis  duties,  that  Waldo 
ritonld  hare  (10  a  month  of  the  son's  wagea  if 
Waldo  would  continue  lo  givethe  son  attention, 
to  which  Waldo  asseoted.  This  is  tbe  fatfaeF's 
testimony.  Waldo  admits  that  ttiofathermade 
the  propoaltioii  to  him  as  stated,  but  says  bere- 
idiea  that  the  son  was  competent  to  lake  charge 
of  theofflceand  runitwithoutaaaiatance.  Bon 
no  older  than  HcHenry  had  aucceasfully  dU- 
diarged  tbe  dutieeof  day  and  night  desiMtcher 
>m  uua  and  other  Kiada,  and  It  seems  tu  have 
been  the  ctutom  of  the  CompBoy  to  educate  ha 
tdegi^ih  operatora  while  serving  as  messenger 
boys.  Other  railroad  compouiee,  It  aectnt  from 
tbeeTldeace,liavepL'TBued  the  same  course  with 
■atisfactoiy  results. ' ' 

i&Mr>. wanr  Swh^n*.  CAoffat  B.  Stuart. 
T.  A.  SandriMttaA  Conrad  Baker,  for  ploint- 
Ilf  in  error: 

The  ooort  erred  In  charging  the  Jury  that 
"pK^ier  and  great  care"  and  not  "ordinar;  Care" 


was  the  duly  owing  by  a  ndlroad  company 
Ita  tmfUfgtt  In  aelectinK  tbeir  fellows. 

OiOMiT.  R.a.  Oo.,  iLana.,  106;  Sfuldamuv 


w.ia.S.B.  Cb..WIowa,«15;  Wavv.  B.  R  Co., 
Iowa,  841;  iMf/dai  t.  CbtwU,  47lowa,  ISO;  40 
Wimamt  y.  CSitvA,  8  HurL  &  N.,  B68;  Oufeft- 
fddy.  R.R.  Co.,  T8N.  C.,800;  StimtY.OrMm 
Ob.,  4  Oreg.,  S2;  Sfnior  v.  Ward,  102  B.  0.1^, 
384;  Ahw&ut.  Fbrtiand  Cb.,  48He.,  291;  BoA- 
badi  T.  B.  R.  (h.,  48  Ho.,  IhT;  Mvrpky  t.  R 
R  Do.,  71  Ma.,  302;  MeDarmoU  \.  It.  R  Ot., 
80  Ho.,  llGi  DiUon  t.  R  Co.,  S  Dill.,  81B; 
Baulec  v.  fl.  R.  Co.,  SO  N.  Y.,  SM;  R.  Co.  t. 
J(i:aTmiflt,74Ind.,440;  CMmany.  R  RCo., 
10  Ailco,  aaS;  R  R.  Oo.  t.  Bmtmeyer,  02  Pa., 
276;  Slater  \.  JevxU,  80  N.  T.,  61;  ManvOU  v. 
R  R.  Cb.,11  Ohio  St.,  417. 

Tbe  nigbt  operator  through  whose  fault  the 
plaintiff  suffered  was  hla  fellow-BerTant. 

Pierce  B.  R.;  Steterv.  JeweU.m  N.  T.,  81; 
R  Fiine^Y.  R  R  a>.,4  Metc.,49;  Baberttont. 
B.  Co.,  78  Ind..  77j  Cbapman  v.  R.  R  Oo.,  60 


N.  T.,  070:  Dana  y.  R  R  Oo.,  28  Him,  471 
Mmn.  E.  E.  MeXar*  ^"*-  ^'"'x  ^!i»* 
and  Oordon  4  Bhepari,  for  defendant  In  enor: 
The  diUgaice  required  must  be  In  proportion 
to  the  danger  of  the  service;  and  if  the  master 
be  nei^igeut  In  matdug  the  appointment  be  ii 
liable  to  &e  Injured  aerrant. 

af^,RR.  Cb.v.  OeOam,  78  Ind.,  271;  RH 
a>.T.  iFaUfT, 48  Ala.  Rep.,  466;  Wbart.  £v.,Bee. 
48;  Pottery.  FauUaier,  81  L.  J.  Q.  B.,  80;  GO, 
man  t.  B.  R  Co..  10  Allen,  286;  BanUe  t.  R  R., 
BON.  T..  808;  R.B.Co.  y.  Dtcktr.  S2  ¥t.  St., 
110;  WagerT.  R.  R.  Co.,  SB  Pa.  8t„  460;  &Con- 
neay.RR.  Co.. 20  Md..aia;  Whiclanv.RB. 


tm'r /n>n  TFbrAs,  62  Ho.,  060;  Wbart.  Neg. ,  aeca. 
48,  786;  i'bnf  t.  R.  R.  Co..  HO  Hasa.,  240. 

Tbe  law  does  not  exact  a  warranty  of  a  co- 
aerranttfltneeiand competency,  but  it  doeeei* 
act  due  care  and  diligence  In  theit  selection;  and 
carries  time  wordsaa  far  as  they  may  fairly  gOb 

OoomUv  jr.ai^0nlO>.,lOSlMaM.,672:  (^a^ 
«rv.  Hqffcr,  10Oray.a74;  Seawry.RR.  Co.. 
14 Gray,  466;  Atow  T.  A  it  Oo.,%  Allen,  441; 
OibnoAT.  K£.  a>.,  10  Alleo,  288;  Gtlmanv. 
A.fi.Co.,18Allen,4S8;iVdT.  R  B.Oo.,U0 
Hasa.,  240. 

Mr.  J^Mct  ^'--'n-  deUrered  the  opinion  of 
tbeooiirt: 

That  we  are  witham  authority  to  disturb  Itae 
judgment,  upon  tbe  groiiad  tbat  the  damsgn 
are  ezceanv^  cannot  be  doubted.  Whether  the 
order  oveimUng  the  motion  for  new  trial  baaed 
upon  that  grouid,  waa  erroneoua  or  not,  our 
power  is  restricted  to  the  determinatkm  of  ooes- 


tlons  of  law  arising  upon  the  record.  R.S.Oo. 
y.  Frakf.  100  U.  ff,  81 JXXV.,  0843. 
We  usq  remark,  before  eoterbw  upon  the 


conakleration  of  tbe  matteta  prop^^  presented 
for  determination,  that  it  is  onseceeeary  to  es- 
preaa  apy  opinion  upon  tbe  question  wbetlur 
tbe  plaintiff  and  McHenry  were  fellow-aerrenta, 
within  the  meaning  of  tbe  general  rule,  tbatlha 
serrant  takes  tbe  risks  of  dangera  ordlnarilr 
attending  or  Incident  to  the  bunnees  !n  whicn 


Harper  v.Lk  mTL.  R."  R."oi.,iT  Mo;,  U7. " 
la  Boli  of  want  of  sktU  known  to  tbe  oOoen 
narbeshown.  P.,Ft. V.tCblo.B.B.Oo.  v.Bubr. 

«n>4.. BM I  8.  C.  10  Am.  Bm„  •" —  ■  "— — 

T.^  a.  B.  Co.,  n  Fa.  BcTut 
WMtcUM  dutjr  of  eeteoanc  I 

SRSia-" — ■ — 

•ottinKtrc , 

n  N.  T..  iki  B.  a.  1*  Week.  Dto.,  481 

n»  master  doesi  not  niaianV  nor  wanaot  Um 
eoBpeUoejr orttDtmof Usaurvanta.  LACtn.B. 
aTOo.  T.  Lore,  10  Ind., IH:  llosa  t.  Pbo.  B.B.Od., 
«  KOL,  MT ;  Bl^  8  Am.  Bep..  us  1 C  C.  ft  L  C.  By.  Oo. 
V.  nraesch.  tt  m.,  t4S ;  B.  £,  18  Am.  Bep.,  m ;  Bean- 
Hen  T.  PortlBiHl  Cou  U  Me..  SB) ;  nuificiaer  v.  bta 
B.  B.  Ox, «  terbL,  ai;  OrnioDd  y.  Holland,  O.  a 
A  &,imi  Ttnant t.  Webb,  is c.  a, T>T. 


The  nuuter  need  not  have  aotnal  knowledge  rf 
Ilia  Incompetencr  to  renderUmUi^toBaerTant 
tor  the  necllfenoe  of  an  Inoonipetnit  fellow  Eerv> 
ant  Itlssuflloientif  be  wouMlnTeaacertamedlt 
brtbeuaeotraaaonahleoareanddfllKeiKe.  Br)ck> 
~v  T.  N.  T.  C, etO:,  B.  B.O0.,  t  Iana.,Bn;  Barrer 
LA8LI..B.aCtk,47M0.,  UT;8.C..iAn■.Be^- 


;  BjRHi  T.  V.  ' 


SSi 


..dbyGoogle 


iriB&m  R.  Co.  T.  HaDAKniJ. 


In  ttte  dlfdune  of , 

00  midi  qoeraon  gad  ufae  upon  the  preMnt 
writ  of  enor,  we  mm  to  tbe  BZuniiMtion,  u 
well  of  the  instnicuoiu  to  which  the  defentunt 
oxcepted,  u  of  tboee  asked  by  it  which  tbe  court 
lef  need  to  glre. 

At  and  before  the  time  of  the  accident  the 
pUmtiff  wu  a  brakemMi  In  the  lervice  of  the 
defendao 

(d  dut7 .__  „ 

collidim,  it  is  conceded,  wu  the  direct  reault 
of  nwllgence  on  the  part  of  McHeniy,  one  of 
defeiulaiit'*  telemphlc  n'-"'     "       —   ^' " 

waa  assigned  to  dufr  at  a 

its  road.  He  waa  asleep  when  one  of  the  trains 


passed  his  statioo,  and  ignorant,  for  tliat  rea- 
son, tlut  it  bad  passed,  he  misled  the  train  de- 
epatcher  at  Fort  Wayne  as  to  its  locality,  at  a 
particular  hour  of  the  night.  In  consequence 
of  tbe  ernmeOQB  InformMoo  thus  conv^fod  to 


the  train  despatdier,  tbe  trains  were  brought 
'Jision,  wlwreby  the  plaintiff  lost  bis  leg 
»  otherwise  serioiisly  and  permaiwntlj 


lnim<ed. 

The  coort  charged  the  Jtny,  In  luhatauce, 
"That  the  position  of  a  telegraphic  nlghtopera- 
lor  upon  tbe  line  of  a  railroad  waa  one  of  great 
reeponsiblli^,  the  Uvea  ot  pBHsensem  and  nn- 
obyji  on  trains  depending  upon  ols  skQl  and 
Sdelit;;  that  the  Company  'was  hound toexer- 
I^HTft  dseproper  and  great  care  toget  aperscmin  all 
^  '  respectBfltforttieplace;'thatwhllethedefend- 
ant  did  not  guaranty  to  itsaerranMtheskflland 
Mthf uloees  of  thdr  f eUow-aerranta.its  du^  was 
'(ouseallproperdlUgencein  tbeselectlim  and 
emidoyment  of  a  night  operator,'  and  to  dla- 
chwge  him,  after  being  empk^ed.  If  It  leanied 
or  bad  reason  to  helieve  Ae  was  incompetent  w 
— "~ent;  that  the  pUlntUt  had  a  rl^t  to  sup- 


latudir  Inddflnt  to  his  em- 


tfaffl  of  a  servant  t(»  a  particular  duty  will  In 
part  depend  cm  the  chancter  and  responslbili^ 
of  that  du^;  *  that '  the  same  d^ree  of  diligence 
whltli  is  remdred  In  the  emplojineot  of  a  loco- 
motlTe  engineer  would  not  be  reoulred  In  the 
employment  ot  a  flretnau ; '  that  ^ 


by  the  exercise  of  prop^  diligence,  such  li^- 
rlea  wight  be  aTOioed ; '  that  the  presumption 
is  that  the  defendant  '  exerdsed  Moper  dili- 
gence in  the  empl«)yinent  of  HcHemj,  and 
the  harden  of  proof  of  showing  the  coi '  -  - 
Is  upon  the  plaintiff ; '  bat,  ■  if  from  any 
McHenry  was  not  a  lit  person  to  be  enti 
with  the  lesponsihle  dutiee  of  night  operator. 


a  of  proof  of  showing  the  contrary 
eplalnl-   - 

leiespoL „—    , 

and  tbe  d^ndant  knew  that  fact,  or  by 
sonaMe  diligence  might  have  known  It,  It  la 
UaUe,  tor  itls  admitted  that  the  tdaintilTs  hi- 
lurlea  were  the  direct  reeult  of  HcHenry'a  neg 
Ugence,  and  there  is  no  proof  that  tbe  pli''" 
contributed  to  the  accident  by  his  own  i 

7^  eadi  of  theae  Instmctloiis  the  defendant 
excepted  at  the  tine  and  in  prop«r  twrn. 
See  n  Otto. 


Among  those  asked  hy  tbe  Company,  and 
for  the  refusal  togive  lAidi  erm  Is  ssri|;nrd, 
is  one  which  preseote  the  distinction  between 
the  iffopodtlons  ot  law  presented  to  tbe  foxy 
for  Its  guidance,  and  those  whldi  the  RaOroaa 


may  have 
wmch  reel 

complained  ot,  still  tt  , 
in  tlus  action  unleflslt  qipears  boin  the  evidence 
that  the  defendant  was  guilty  of  negligence  el-  [Ml 
ther  In  the  appcdntntent  of  aald  UcHenry  or  in 
retaining  hi™  In  his  position  ;  and  to  estaUlsh 
such  n^igence  on  the  part  ot  the  defendant,  not 
only  tbe  incompetency  of  aald  HcHenrr  nrast 
be  shown,  but  It  must  be  shown  that  defendant 
failed  to  exerdse  ordinary  can  «  diligence  to  as- 
certain his  quallflcatiotts  and  competency  prior 
to  his  iqipoiutmeot,  or  failed  to  lemore  him  after 
his  IncompMeM^  had  come  to  llie  notice  ot  the 
defendant  or  to  some  agent  or  offlcer  of  defend- 
ant having  power  to  ronove  said  McHenry." 

The  court  modified  this  Instrucdon  by  strik- 
ing out  the  word  "ordinary"  in  the  only  place 
where  It  occurred,  and  inserting  in  lieu  tbereof 
the  word  "proper."  Thus  modSed  the  Instruc- 
tion was  granted,  the  defendant  excefiting,  at 
the  time,  to  the  refusal  to  give  the  Inatru^OD 
In  the  form  presented. 

'  ThemaincMitaitionoftheddendant  Is,  thai 
the  Jury  were  instmetad  that  the  du^  of  the 


^mier  degree  of  can.  It  Is  contended,  Is  matter 
of  opinicm  upon  a  gnestlcii  of  law,  while  the  lat- 
ter Is  a  oneracm  of  feet  And  the  argument  ^ 
oounsd  la,  that  the  oneation  of  or^iai7  can 
by  the  usages  or  cnstcnn 


wUdk  obt^  In  ralm«d    managemea . 

titerefore,  the  proper  inquiry  is:  not  wluU  oni^ 
to  be,  tiut  what  Is,  the  genual  practice  in  uiat 
buahMM ;  that  what  tAe  servant  Is  neaumed  to 
know,  aitd  to  have  accepted  as  Ute  Dads  of  bis 
employment,  Is  the  i«actioe  or  cnstom  as  it  is 
when.  In  Uring  Ua  services,  be  liski  the  dan- 
gers Inddent  to  his  employment ;  that  the  law 
pnmaaet  that  master  and  servant  aUfce  con- 
tract with  refinnce  to  that  which  Is  equally 
wttUn.tbelr  observatlMi  and  Inquiiy:  omse- 
onentlT,  tiie  Company  wasreqnired  In  the  seteo- 
tion  of  idalnliff's  fdlow-servanta,  whose  negli- 
gence tnlg^  endanger  Ms  personal  safe^,  not 
to  obaerve  "proper  and  great,"  which  counsd 
inaista  mean  peculiar,  care,  but  only  that  d^ 
gree  of  diUnnce  which  the  general  practice  and 
usageof  raQroadmanagementaanctloDedasBufr  1*B 
fldent 

In  .OnvA  v.  R.  Oa..  100  U.  8.,  218  [ZZV., 
818]  it  was  decided  MM  among  the  established 
ezoeptloDS  to  the  general  rale  as  to  tbe  non- 
Uafaili^  id  tlte  common  emnloyer  to  one  em- 
pfayl  for  the  negligence  ot  a  e»«mf>l«|rf  In  the 
SMne  service,  la  mie  which  ailsea  aoia  the  ol> 
ligation  of  the  master,  whether  a  natiml  per^ 
soe  or  a  cfHponle  body,  not  to  ezpoae  the  serv- 
ant when  conducting  uie  master's  borinasa,  to 
perils  or  hacsida  against  irtildi  be  may  ^ 
guarded  bj  prapar  '™j— ~  ^vonllM  put  ot 

,-,        .      m 

D,B,i..ab,LiOOglC 


SuFRXMK  CouBT  or  1 

IT  la  boand  to  obMTTe 
■11  tbe  con.  which  pradence  taA  tike  ezigeiides 
of  the  aitiutiiHi  nqulra,  in  provtding  the  aerv- 
ant  with  Duudilnerj  or  other  iutnimentaUties 
adequatdT  nfe  for  use  b;  (be  Utter ;  mnd  that 
it  tolmidJed  in  the  contract  bettreen  the  maater 
nnd  the  asrant,  that  in  eelectiiig  phTaical  meani 
and  agmdea  for  the  oondnct  of  the  buaineaa, 
the  maater  ahall  DOtbewantiuKintvopercare. 
" -ia  further  aaid  that  the  ol^ntloa  of    "" 


I  nniTKD  BTi-Tsa. 


Oct.  Tku^ 


to  be  oaed  by  Ita  tn^iogit,  ia  tSe  more  Impor- 
tant, and  the  degree  of  diSgence  in  its  perform- 
ance the  greater,  in  propOTtton  to  the  duisen 
.wUch  ma;  be  encountered;  and  that  "its  dotr 
in  that  reapect  to  ita  enpfayjt  la  diacharged 


If  aate  for  uae  by  tn^^gM." 

Theae  obaerraliona,  aa  to  the  degno  uf  can 
to  be  eserdaed  b7  a  railrottd  corpontlon  inpro- 
Ttding  and  maintaining  machlnsiy  for  uae  by 
•mpbiy^,  Kf^ij  with  emial  force  to  the  appolnt- 
ment  and  retention  of  ute  tmptonh  tbemaelvea. 
The  dlacuaakm  In  the  adjudged  caaea  dlBcloaea 
no  aerious  conflict  in  the  courta  aa  to  the  gene^ 
el  rule,  but  onl^  aa  to  the  wotd*  to  be  uaed  in 
deflniog  the  precbe  nature  and  degree  of  care 
to  be  oEserreabv  the  employer.  Tbedeciaioua, 
with  few  ezceptiona,  not  impcotant  to  be  men- 
tioned, are  to  the  dfect  that  the  corpontioii 
muit  ezerciae  ordinan  can.  But.accmdingto 
the  best  conaideied  a^udlcatiwa,  and  upon  the 


of  dU- 


eervaoU  and  agenti,  frnpUea  (hat 
laence  and  precaution  which  the  _ 
Ae  particiilai  aerrke  leaaonaUy  nqi&te. 
■nch  care  as,  in  view  of  the  oonaequencee  that 
mar  leanll  from  nMllgMtoe  on  the  put  of  «»- 
pM.  Ia  Uiaj  oommeneoiate  with  the  perila 
OT  dangera  likely  to  be  McounteiedL  In  aub- 
■taoce,  (hough  not  in  wotd*,  tbejiuf  Wtte  ao 
instructed  in  the  preaent  ca«e.  Tliat  the  court 
did  not  uae  (ho  wotd  "ordinary"  inlMchaigeia 
ci  no  conaequence,  rince  the  Jury  were  rimUy 
inatructed  aa  to  the  degree  A  iQUgenoe  which 
the  Company  was  bound  to  exeidw  In  the  em- 
ployment of^telegraphic  night  operaton.  The 
court  cotieetlT  aald  (hat  that  waa  a  poaiUcMi  of 
great  leaponnbility  and,  In  view  of  the'conae- 
qnencea  which  mufat  tecolt  to  gmplogii  from 
ue  cardeagiwaa  <u  tdmvpbie  operators,  upon 
lAoie reports  dependedthe  movement  of  tnini, 
file  defendant  waa  under  a  duty  to  exerciae 
"proper  and  great  care"  to  aekct  competent 
persona  for  that  branch  of  ita  aerrlce.  But  that 
there  might  be  no  mlaappidtension  as  to  what 
was  in  law  such  care,  aa  applicable  to  this  case, 
the  court  proceeded,  in  the  Bame  connection,  to 
i^  that  tbe  law  iwesumed  the  enociae  by  the 
Company  of  proper  diligence,  and  unlen  It  was 
■fBrmatively  shown  that  (Ike  Incapacity  of 
McHenry  when  emidoyed,  or  afur  buemplpy- 
mcMand  before  tbe  collinon,  wasfcnowntbft, 
or  by  reasonable  dilinnce  could  hare  been  as- 
tertalned,  tbe  plalatfif  waa  not  entitled  to  re- 
coTcr.  OrdioaiT  care,  then,  sod  tbe  Jury  were, 
in  effect,  ao  Informed,  Inqjlea  tbe  ezerdae  of 


reasonable  dOfgence,  and  reasonable  dlUgena 
impliea,  aa  between  tbe  emplover  and  emplof^ 
Buch  watchfii  IneM.  caution  ana  foresight  as,  un 
derail  the  drcumstancea  of  the  particular  aer* 
ice,  acorporstion  coDtroUed  t^  careful,  [wudatf 
offlcera,  ought  tf  


only  that  de^Toe  of  dUUence  v 
cualomary,  or  la  aanctioned  by  the  general  IRBC- 
tioe  and  uaage,  which  obtains  amtmg  tboae  In- 
trusted with  the  manmement  and  control  <a 
railroad  property  and  raOroad  em^atit.  To 
tlda  view  we  cannot  give  our  aaaent.  Theieare  wgm\-i 
general  ezpreaalona  In  adjudged  caaea,  whidi  l**'J 
araarently  sustain  the  itomaa  taken  tiy  coun- 
sel. But  the  reaaoning  upon  which  those  caaea 
are  baaed  ia  not  aatiatuKwr,  nor,  as  we  tblal^ 
lent  with  that  good  folth  which,  at  aU 

,  should  characteriie  the  intercoune  b»- 

tween  offlcen  of  taQroad  corporations  and  their 
tH^togii.  It  abould  not  be  [Resumed  that  the 
tn^fiojfi  sou^t  or  accepted  service  upon  the 
implied  undemanding  (bat  they  would  exerdae 
leaa  care  *^f"  n*^*  wuch  prudent  and  humane 
managers  of  t^lroada  ought  to  observe.  To 
charge  a  brakeman,  when  enlaiing  the  aervioe 
of  a  raitroed  company,  with  knowledge  of  the 
degree  of  care  generally  or  nsuaUy  observed  by 
agents  of  railroad  corpontioni  in  tbe  selection 
ud  retention  of  lelemf>hic  operators  along  the 
line  traversed  by  tiauwof  cars,  a  brandioi  the 
compauv'a  service  of  whkh  he  can  have  little 
knowledge,  and  with  the  Mwtowjt  q)eciaUy  en- 
gaged therdn  he  can  ordinarily  have  little  inler- 
course,  is  unwanantedbv  common  ezperlenoe. 
And  to  eay,  as  matter  ta  law,  that  a  n^lroad 
coiporatioD  dlschanied  Its  obUgation  to  an  ah- 
ptoyj— in  revoct  of  the  fitneas  of  w-mipfayrf* 
whose  negligence  baa  cauaed  Um  to  be  injund 
—by  ezerddng,  not  that  draree  of  care  vhltA 
ou^t  to  have  Men  obaerved,  but  only  such  aa 
like  corporations  are  accqstomed  to  observe, 
would  go  far  towarda  rdlevlnir  them  (rf  all  re- 
spcauinlitv  whatever  f or  oe^Elgotce  in  the  se- 
lection ana  retoitiim  of  incompetent  aervanta. 
If  the  general  i»actice  of  audi  corponttlona  in 
tbe  vpointment  of  eervanta  Is  evidence  wbidi 
a  Jorj  may  consider  In  determiniiw  whether,  in 
tbe  particular  case,  the  requisite  omee  of  care 
waa  obaoved,  audi  iHactice  cannot  be  taken  aa 
coDduslve  upon  the  fnqniiy  as  to  the  care  which 
outdit  to  have  been  ezodaed.  Adegreeof  care 
otmnarlly  ezerciaed  In  snch  mattera,  may  no( 
be  due  or  reasonable  or  proser  care  and,  thet« 
fore,  not  ordinary  care,  wlutln  the  meaning  ol 
the  law. 

It  is  further  objected  to  the  charve,  that  Um 
court  below cODfoandedthedegreeMlcareowed 
aa  a  duty  to  passeogen  with  the  defree  of  care 
to  be  observed  in  the  rase  of  «»pI«iM.  Thiaob- 
Jectlon  necessarily  rests  npon  the  SBBumption 
that  the  Instructian  as  to  the  exerciae  of '  'proper 
and  great  care"  in  the  selection  of  telegnpnic  ^-, 
nUAt  opoMors  accumtely  staled  the  degree  of  [■*>] 
diSgence  to  be  obaerved  aa  between  (be  luilroad 
CcmtpanyandpaaaengerB.  But  cleariy  the  stale- 
ment  in  the  charge  that  the  Uvea  <d  both  paann- 
gera  and  «ntpI«|W  depended  upon  the  skill  and 
Idellty  of  tdegiapUc  operators,  employed  by 
the  Corporation  in  oontiection  with  (he  move- 
ment of  Its  trains,  was  ttot  for  the  purpose  (rf  In- 
107  V.  S. 
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dicttins,  vtth  l^al  predrion,  the  degree  of  care 
upon  mitcb  paaaengera  could  rely  b  all  matten 
affecting  tbetr  nfety.  Thej,  at  least,  liave  the 
ri^t  to  expect  the  highest  or  ntmost,  not  rim; 


iffecting  their  nfety. 
.I^t  to  expect  the  hli 
ply  a  great  degree  of  diligence  on  the  part  of 


paaeenser  carriers  and  all  persona  employed  by 
them.  The  reference,  Iberefore,  to  paaaengers, 
in  the  Inntnictioni  aUudcd  to,  was  not  dilcu- 
laled  to  malce  the  inpresaton  that  empU^ii  could 
count  upon  the  aame  degree  of  care  that  la  re- 
quired by  law  towards  passengers.  Whether  in 
Uke  selection  and  retention  of  telegraphic  oper- 
niOTB,  upon  whose  capacity  and  wntchfuloeas 
largely  depends  the  personal  safety  of  empUjj/it 
on  trains,  a  corponiuon  should  or  not  exercise 
the  some  degree  of  care  which  must  be  obeerved 
Ip  the  case  <S  passengen,  it  is  not  necessary  now 
to  consider  or  determine.  It  Is  sufficient  to  say 
that  the  coritoradon  waa  bound,  in  the  appoint- 
ment and  retention  of  such  operators,  to  ob- 
aerve.  as  between  It  and  its  «>npI^A,  at  least  the 


Compaiw.the  refusal  to  give  which  ia  the  basis  of 
one  of  the  asdgninenla  c^  eiTOT,{a  the  following: 
"To  render  the  csrelcraneas  of  said  HcHenry 
the  carelessness  of  the  defendant,  or  Ui  render 
the  defendant  liable  for  the  same,  it  is  incum- 
bent on  the  plaintiflto  prore  that  said  HcHeniy 
was  ^pointed  to  or  retained  In  hia  position  as 
teleg — '   


defendant,  or  of  such  officer  or  agent  of  the  de- 
fendant." 

It  is  DOW  complained  that  the  refusal  to  give 
this  instruction  was  practicully  a  declaration  to 
tiie  Jnry  that  the  Company  was  rcspondble  for 
,^-•1  knowledge  which  it  bad  through  any  of  its 
"■^^  agents  or  through  its  acentseenerally;  whereas, 
it  was  liable  only  for  the  negligence  or  omission 
of  those  of  its  agents  who  were  charged  with 
the  duty  of  selecting  and  controlling  its  em- 
plojfiM  and  its  generalbuiiiaew.  It  is  sufficient 
to  say  that  this  point,  assuming  the  instniction 
Id  question  to  be  correct,  was  covered  by  the 
last  cIbum  of  the  instruction  to  which  our  a^ 
tentioD  was  first  directed,  and  in  terms  quite  as 
favorable  to  defendant  as  it  was  entillea  to  un- 
der the  law.  The  conn,  In  that  instruction,  ex- 
pressly said  that  to  establish  the  alleged  negU- 
aence,not  only  the  incompetency  must  oe  shown, 
"'but  it  muat  m  shown  that  the  defendant  failed 
to  exercise  proper  care  or  diligence  to  ascertain 
his  qualiflcatioDS  and  competency  prior  to  his 
Appointmait,  or  failed  to  remove  him  after  bis 
Incompetency  had  come  to  the  ootice  of  defend- 
ant or  to  scmie  agent  or  officer  of  defendant  hav- 
ing power  to  remove  saSd  HcHenry." 

It  is  not  necessary  to  further  extend  the  dls- 
cusrion  of  the  queations  pressed  upon  our  con- 
sideration. We  are  of  opinion  that  the  case.  In 
all  of  its  aapecta,  was  fairly  placed  before  the 
jury  in  the  instructlona  given  by  the  court.  Ifo 


4Mrmta. 


H.  HoKenner,  Clerk,  Sup.  Court,  n.  8. 
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AUOUSTUB  KODNTZE  bt  al. 

AUOUSTUB  KOUNTZE,  THOMAS  WARD- 
ELL  AMD  JAMES  W  B08LER,  Ftg».  in 
Brr., 

OMAHA  HOTEL  COMPANY,  SMITH  S. 
CALDWELL,CHARLES  W.HAMILTOK, 
GEOROE  E.  BARKER,  E.  D.  PRATT  AOO 
STL  VANtJS  WRIGHT. 


*I.  An  appeal  IXMid  In  an  ordlnuT  foreolosare 
nitt  In  the  oomla  (« ttie  Dnned  Btaus,  does  not  op- 
erate as  seourtty  tor  the  amount  of  the  original  de- 
cree;  nor  tor  the  Intenst  aoorulns:  tbei«OQ  pendlns 
tJie  appeal ;  nor  tor  the  balaaoe  doe  after  applylnc 
tbeproeeeda  of  ttie  moitaMted  premlasa;  nor  for 
tbe  renta  and  proMa.  or  use  and  det«Dtl(»  of  tba 
propertjr  pending  the  appeal ;  but  only  for  the  oosta 
(rftbeappeiill  andUiedeUrlOTBtlonorwasteottiie 
propertr,  and  pertaapa  burdsDaaocxulna  upon  It  by 
noD-p^DNot  of  taxes, and  toabySreU  notprin*- 
erly uwured.  ItlsrerydoubtfuliWlietbermerede- 
predatloa  In  market  raloe  laaDy  cause  of  reoovotr 
on  tbet>ond. 

t.  WheTeaoappealboad,InBteadof foUowtnctte 

•i  -  ' -Jie  statute  "Tbat  the  plaintiff  In  enor  or 

I  duUpFoaeeutehlswmoTappealtoeffeot, 


otaon  of  the  property  coi 
1  aontfoveTsy  during  tii 
"  "    »  wonb  will  be  n 


1  tiie  bond  win  be  ooiMtrued  as  bavliu  Its 
indiavper  lenleffMit;  the  Judge  taklna 
lavliig  DO  rifbt  to  require  suOh  an  addt 
I  ooodltlon  OT  an  appeal  and  mptrwttoaa 
Me  dMlngnWied  nmn  tboae  Inwhieh  of* 
la  and  bonds  glren  to  tbeaovemBiaDtfor 
ae  of  enjoying  aome  ofllee  or  privUage 


F  ERROR  to  the  Circuit  Court  of  the  United 
States  tor  the  District  of  Nebraska. 
The  history  and  facts  <A  the  case  appear  in 
the  opinion  of  the  court, 

Mr.  i.  M.  Woolworth, f or  Eountze  Ual., 
plaintiffs  below: 

This  uDdr^-"^'- 
of  a  valid  ai 


8.  The  obllgoiB  entered  Into  the  contract  vol- 
untarily. 

U.  S.  V.  TVfiMw,  S  Pet,  IIS:  IT.  8.  r-BraOMi, 
10  Pet.,  848;  fe  S.  v.i«»ni.  16  Pet,  8«;  U.8. 
V.  ffodien.  10  Wall.,  SD5  (77  U.  S.,  XIX.,  987). 

The  undertaking  of  the  defendanta  was  sup- 
ported by  a  good  conalder»tlon,  namely:  that 
the  plaintiffs  in  the  decree  would  forbear  exe- 
cution of  the  decree. 

U.  8.  v.  Lin;  lSPet.,SM,SU;  JbnMtbv. 
Edvgkton.T  Cobb..  IHS.Iita;  OitUingt  f.  Bar- 


The  contract  contravened  no  proviriOB  of  Uw. 
U.  8.  V.  TVniwr,  S  Pet.,  114;  U.  8.  v.  Bni- 
*Hcad  Dotai  by  Mr.  JMtei  ^lablr. 


8-IOS  SuFBKMx  CovBT  at  i 

f.  10  FM.,  84$;  U.  S.  t.  Li»n,  IS  FeL,  1 


I  UmTKD  Statm. 


I  dunces  equal  to  the 


in  tbe  Btetute, 
pmilsum. 

TIi«  defeodutt,  bj  the  terms  of  tbe  bond  In 
irbicb  he  kgreed  to  my  all  demages  In  case  he 
did  Dot  prosecute  bu  writ  of  eiror,  undertook 
to  Mf  tbe  wbole  ludsment. 

Cbtlftl  V.  BnxSe.  9  WhesL,  668;  Bta^rd  t. 
£a*t,  IB  How.,  138;  S.  C,  17  How.,3TO  (MU. 
n.,  XV.,101);Zi)»v. .-  ■  —  — ^' 
■.  Si'ier,  6  Qray.  141; 
A.,  4  {XXV.,  MO). 

Mu*n.  Jwrenbik  S.  utintW,  J.  X,  R«d- 
lek,  C%inlon  Brim  and  Oto,  E,  Pritelutt,  for 
the  Omaba  Hotd^  Company  el  at.,  defendants 
beloWT 

It  is  very  plain  what  the  intention  of  tbe  par- 
ties was  In  Atio-g  tbla  bond,  and  how  it  should 
beconitniM.  AstbieconnMld,  in  thecaaeiu 
3  Cranch,  38S;  "There  are  many  cases  on  the 
construction  of  bonds  where  the  letter  of  the 
condition  has  been  deputed  ftom  to  cany  into 
effect  the  intention  of  the  parties." 

And  to  the  same  efCect  are  the  cases  of  Asofn 
V,  Qraw,  8  Cal.,  5tt,  and  tlie  caae  of  Wnrdt. 
AMtf,  ISInd.,  104,  where  the  court  »vs:  "Any 
tnslntmentin  writluK.  however  defecuVe.wliicb 
tbe  parties  execute  for  tlte  purpose  of  staying 
execution  on  an  u»es3,andtlieomcrasccM>la  for 
such  purpose,  wul  have  the  force  and  effect  of 
an  appeal  bond." 

Anr  obligations  of  an  aweal  bond,  wbich  are 
additional  to  those  required  by  statute  are  void. 

TmMn  t.  Qrten,  88  Dl.,  82S. 

It  would  seem  M  though  this  court  hod  pretty 
well  settled  the  quesUon  as  to  what  tbe  loss  of 
a  mortgagee  could  be  by  reaaon  of  supeneding 
bis  deraee  of  foreclosure,  in  theeaaes  of  Sttper- 
eiWrf  T.  a«M»«wB.  108U.  B..  660  (XXVI.,48T), 
and  Jtrvm t.  MeCartar,  21  Wall.,  17  (B8  U.  B., 
ZXII.,  S16),  and  shown  that  saGh  loss  depends 
upon  the  facts. 

The  Btatutes  of  Nebraska  provide  that  "  In 
the  absence  of  sUpulatloua  to  the  contivy,  the 
mortgagor  retains  the  legal  title  and  right  of 
poaaoMlOD"  until  sale  la  conflnned.  6ee,  Com- 
I^led  Btatutes  of  Nebnaka,  p.  SH,  sec.  66. 

WM  V.  Ho*etton.  4  Neb.,  818;  In*.  Q>.  t. 
ZoW(&10Neb.,8(H. 

If  tbe  mortouees  never  were  entitled  to  the 
poaseMloD  <a  the  premises,  how  csn  it  be 
claimed  that  they  are  entitled  to  recorer  for 
lenta  and  proHts  which  go  with  the  poaseasion. 


This  is  an  action  on  an  appeal  bond  given  for 
■uperaadM*  of  execution  <ai  a  decree  of  fore- 
closure  rmdered  by  tbe  Circuit  Court  for  the 
[ST9]  District  of  Nebraska,  and  appealed  to  this  court 
4nd  afflimed;  and  the  qnestioti  is  as  to  the 
measure  of  damages  to  be  recovered  on  add 
bond. 

The  forecloanre  salt  was  brought  to  raise  the 
amount  due  on  certain  bends  of  the  Omaha 


h  of  Hay,  18TS,  by  wUcb  it  was  ordered  that 
the  mortp^gvd  premiaes  be  aoU  and  tbe  pro- 
<10 


mean  time.  The  d^endanls  appealed  and,  to 
obtolnfuMrwilNiiof  execnftKi,  gave  tlieappeal 
btaid  which  is  the  subject  of  the  present  contro- 
versy. The  bond  was  in  the  penalty  of$S0,600, 
and  after  reciting  the  decree  and  appeal  was  con- 
ditioned as  follows: 

"  Now,  the  condition  of  Ibe  said  ol^ntlon  la 
such  that  if  the  said  Omaba  Hotel  Company 
shall  duly  prosecute  aafd  appeal  loeffect,tna  pay 
said  JeptbaH.  Wade,  James  V.Bosler.ThcmaB 
Wardedl,  John  A.  Crd^ton,  administrator  of 
the  estate  of  Edward  (mlghton,  deceawd,  An- 


adminirtratoTs  or  assigns,  for  tbe  use  and  de- 
tention of  the  property  co  vend  by  the  mortf  age 
in  controversy  in  this  suit,  during  the  pecdcncv 
of  asid  appeal,  and  the  costs  <h  the  suit,  and 
just  damages  for  delay,  and  costs  and  inter- 
est on  sau  appeal,  if  It  Mb  to  make  gccd 
Its  plea,  this  obligation  shall  be  void;  otbcrwUe 
to  remain  in  full  lorce  and  virtue." 

The  decree  being  aflSnned  and  the  premiccs 
soU,  the  proceeds  were  found  to  b«  insuffidfct 
to  satisfy  the  debt,  to  tbe  amount  of  (£6,480.86: 
and  for  this  deficiency  a  decree  was  rendered 


Thereupon  Ute  present  suit  was  bTDuaht  en 
the  nppeal  bond,  and  the  plaintiffs  In  their  peti- 
tion claimed  the  entire  penaltT^  wd  mtCTest  en 
the  facts  above  stated  snd  on  le  ground  that 
the  Company  was  insolvent,  I.  t,  peitdiBg  tbe 
appeal,  uie  property  haddepi..i.tated  in  value 
t%,000,  and  that  tiie  use  end  detention  of  it 
WM  worth  (80,000  more.  Tbe  defendants,  in 
their  answer,  avenrad  that  they  hod  kept  ifae 
proper^  in  good  repair  at  a  large  ezpence,  bad  [S801 
paid  all  tbe  taxes  upon  it,  and  had  kept  it  in- 
sured for  the  benefit  of  tbe  bandholden  to  the 
amonnt of  $100,000;  and  that  insteadof  depre- 
dating, It  was  worth  much  more  when  the  sale 
was  made,  than  it  was  at  the  tine  of  the  origi- 
nal decree.  The  jury,  by  a  special  verdict, 
found  that  the  rental  value  of  the  property, 
pending  the  appeal,  vith  interest  to  the  time  of 
trial,  was  (44,B38.f>7,  snd  that  the  eipcnses 
paid  by  the  defendants  for  taxes,  insunnceand 
r^Mklis,  with  Interest  thereon,  was  fSa.Ot^.^l; 
that  the  vahie  of  the  property  in  Hay,  187S,waB 

SB9,S00,  and  in  Aprfl.  1878.  tl39,000;  that  In 
[ay,  1876,  it  would  have  sold  at  masters  nl» 


ing  the  wpeal  was  £68,910.86;  and  tbal  the 
praalty  of  me  bond,  with  Interest  'rom  July  11, 
1878,  to  die  time  of  the  trial,  amounted  lo 
$67,TS0;  and  thatthe  coats  of  the  original  a  It 
unpi^  by  the  defendanto  was  (GEO. 

The  court  rendered  judgment  in  favor  of  tli« 
pontiffs  for  (10,786.98,  King  the  difference 
between  the  rental  value  of  Ibe  property  pend- 
ing tbe  appeal,  and  the  sums  expended  by  tbe 
defendants  fOT  taxes.  Insurance  and  repaiii,  k> 
lowlnt;  interest  on  both  sides:  with  tbe  Mdt- 
tionof  the  item  of  (iiSOcoBtfl  unpaid  by  (bedo- 
fendanta,  and  interest  from  tbe  ame  of  trial  to 
the  date  of  the  Indgment. 

Both  patties  brought  writs  of  error. 

The  plaintiffs  now  cmilend  thai  they  ought 

to  have  had  Judgment  for  the  entire  penally  cf 

,-     101  I'.E. 
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peniltf  1  I 
in  effect  t 


piovidM  UuM  the  Omaha  Hotel  Compuif 
y  fu  the  UM  and  delentloii  of  the  property 

-■ " —  **■ Deal,  ai  well  u  coats  ana  just 

— laj,  which  greatlj  exceeds  the 

1  aecondly,  if  the  bond  is  to  be  limited 
t  to  the  lenni  of  the  atatule  prescribing 
a  bond,  tbe  damagee  are  still  greater  than  the 
pmattj,  ita  legal  effect  being  to  secure,  to  the 
exteot  at  tbe  penalty;  (1),  pivinent  of  tbe  whule 
decree  beyond  what  may  be  produced  by  tbe 
Mk  of  tbe  property;  (n,  the  interest  accrnlng 
pending  tbe  ^ipeal.'Which  alone  exceeds  the 
penalty;  (8),  ine  value  of  tbe  nseand  detention 
of  the  proper^  pending  the  appeal. 
[  W11  tbe  defendants  contend  that  judgment  should 
have  been  given  for  them. 

The  apf«al  b<»d  sued  on  In  this __ 

riven  undo-  the  reqnliement  of  section  1000  of 
tne  Revised  8tatutM,«iikh  declares  that  everv 
Justice  or  Judge  signinz  a  citation  or  any  writ 
of  error  uall,  except  m  cases  brought  up  by 
the  United  Suies,  etc  ,  take  good  and  sufficient 
■ecnrlty  that  the  plaintiff  in  error  or  the  appel- 
lant atallptoeecate  his  writ  or  appeal  to  effect, 
sod.  If  he  fail  to  make  his  plea  good,  shall  m- 
ir  an  damages  and  coats,  where  the  writ  is  a 


mwfMfM*  and  stays  execution,  i 
only  where  it  is  not  a  mmtnedeat 
Section  1007  gives  tbe  effect  of  a 


all  ( 


tdtat  as  aforeMid. 
tapermdtat  to 
ft  writ  of  oror  where  such  a  bond  as  above 
described  if  given,  and  the  vrrit  Is  sued 
filed  in  proper  time.  Secticm  1010  declares  that 
where  Jndgnient  is  affirmed,  the  court  shall  i  ' 
judge  to  the  respondent  In  arror  Just  duaages 
for  his  delay,  and  slDsle  or  double  costs,  at  Its 
discretion.  Section  lOlS  declares  that  a] , 
from  tbeclrcult  courts,  etc,  shall  be  subject  to 
the  same  rules,  regnlauona  and  restrictions  ~- 
are  or  may  be  preKribed  ta  law  in  cases 
writs  of  error. 

These  enactments  are  substantially  a  repi . 
dnctitm  of  like  danses  in  tbe  Judiciary  Act  of 
1789  [1  Stat  at  L..  TSj,  as  regards  writs  of 
ror,  and  of  the  Act  of  1808  [3  Stal.  at  L.,2- 
«a  rwards  appeals.    Tbe  maierisl  word* 
the  chuse  in  the  bond  which  dedarea  "That 
the  plaintiff  in  error  (or  ocoeSan/)  t/iail  prate- 
aitt  M»  writ  to  effaet.  and  ^  ht/aii  to  make  hi* 
pUa  good,  A«  sMHanfwer  aUAunoffMandeoitt." 
The  Mxne  aitd  effect  of  this  phrase,  as  applied 
to  cases  Hke  the  present,  are  the  principal  pdnt 
in  controversy.    The  bond  sued  on  has  an  ad- 
ditional phrwe.  not  required  by  tbe  law,  the  ef- 
fect of  whtch  will  be  separately  considered. 

By  the  common  law  a  writ  of  error,  without 
any  securi^,  was  of  Itself  a  oupertedfo*  of  exe- 
cution from  the  time  of  its  allowance  or  recog- 
nition by  the  court  to  which  it  nss  directed; 
and  even  before.  If  the  defendant  in  error  had 
notice  of  it;  or,  in  the  common  pleas,  from  the 
time  of  its  delivery  to  the  clerk  of  tbe  errors  of 
that  court,  whose  business  It  was,  amonasC  oth- 
er thiogs,  to  prepaid  the  returns.  1  Tidd,  Pr., 
880,  n«;  Impey,  Pr.,  C.  P.  18;  Peterwi.  Abr., 
tit,  Error,  I.  (H,  a.)  The  presentation  of  the 
[SStlwrIt  issuing  from  the  Supenor  Court,  stopped 
all  further  proceedings  except  such  as  wereiu- 
ddental  to  a  compliance  with  its  command  to 
certify  the  record.  But  as  writs  of  error  came 
to  be  sued  out  for  the  purpose  of  delay,  various 
Acts  of  Parliament  were  pawed,  requiring  se- 
curity in  certain  cases,  in  order  that  the  writ 
Bee  17  Otto. 


might  operate  as  a  umertoieao,  Rrat,  witbcut 
referring  to  a  statute  In  tbe  time  of  £liialelb, 
the  Ststuteof  8  Jamesl.,  ch.  8,  decland  iLet 
no  execution  should  be  stayed  or  delayed,  upon 
or  by  any  writ  of  error,  or  tvfirieiieot  iherron, 
for  uie  reveising  of  any  judament  indebttpon 
a  single  bond,  or  a  bond  wiih  condition  for  the 


with  two  tcfficitnt  tuietite,  thculd  £ttl  te 
bound  to  the  plaintiff  in  the  ji:dgmeiii,  "Ey  re- 
cognizance, in  double  the  tumrtcovtrtd  by  tte 
former  Judgment,  to  picicitle  tbe  xrilof  encr 
with  {fleet,  and  alco  lo  lairtfy  and  pay,  if  the 
nid  judgment  should beaffiimcd,nrlhewritof 
error  mn-prottcd,  all  and  singular  the  debts, 
damages  sndcorts,  adjudged  utcn  the  foimet 
judgment ;  and  all  costs  and  (lemagts  to  be 
owardedfor  tbe  delaying  of  eiecution."  This 
statuU  was  tpttiflc  as  to  Ihe  cstes  in  which  bail 
in  error  (as  it  was  ralltd)  was  lequlrcd,  and  it 
was  frequenily  held,  that  it  could  not  be  re- 
quired In  any  other  catis.    2  Bcllon,  Fr.,  ttt- 


Car.,  2,  ch.  8,  He  enme  recognizance  was  re- 
quired to  stsy  execution  in  all  pcrional  actions 
In  which  a  judgicent  was  rendered  upcn  a  ver- 
dict, and  in  most  caeca  double  costs  wtre  given 
In  case  tbe  judgment  was  Bt}iimcd;andin«rits 
of  error  upon  ^idgment  afler  verdict  in  dcwtr 
and  ejectment,  it  was  crovided  that  executicn 
ebould  not  be  stayed  unlefB  ibe  plaintiff  in  eiicr 
(houtd  be  bound  to  the  plaintiO,  in  suck  nat<  n- 
able  sum  as  Ihe  court  celcw  fhould  tbink  fii, 
with  condition,  Ihnt  if  Ibe  Judgment  cbouid  1  e 
afflnncd.  or  tbe  writ  of  error  discontinued,  in 
default  of  Ihe  plaintiff  in  error,  or  he  should  le 
noD-euited  therein,  that  then  be  should  pay  ^uth 
costs,  damages  and  sum  or  sums  of  money  cs 
should  be  awarded  upon  or  after  such  Judg m«nt 
affirmed,  discontinuance  or  non-suit;  and  to  ae- 
certaiu  the  sum  and  damages  to  be  avrsided,  it 
was  provided,  that  tbe  court  fhould  Istueawrlt 
of  inquirras  well  of  the  tncifi« profits,  asof  the 
damages  bv  any  waste  committed  afler  the  first  [S8S] 
Judgment  in  dower  or  ejectment,  and  give  Judg- 
ment therefor  and  for  costs.  This  wss  Ibe  form 
in  which  tbe  law  Blood  for  more  than  acentuiy 
prior  lo  our  Revolution,  and  is  believed  toha\e 
generally  prevailed  in  this  country  either  by 
force  of  the  En^iah  Statutes,  or  similar  tisikKs 
adopted  by  the  Colonies  Ihemselves  down  lo  iLe 
timeof  thepassageoflhe  Judiciary  Act  by  Cen- 
gressin  178B.  Bee,  1  Rev.  Laws  ol  K.  1f.(ie]S), 
-  ]«,  Act  of  1601;  Acts  of  Kew  Jereiy,  Feb. 
.,  1709,  and  Feb.  S8,  1880,  Elmer's  Dig.,  ISO, 
100;  Act  of  Maryland.  1718,  ch.  IV.,  I  Ktlly's 
Iawb;  and  Aletander'a  British  Statutes  in  ftire 
in  Maryland,  16  and  17  Car.  2,  ch.  8.  In  Vir- 
ginia, by  the  Act  of  1TE6,  it  vcss  provided  Hat 
before  granting  any  appeal  frcm  a  ccuniv  lo  s 
district  court,  or  issmng  any  writ  of  ei 


penaltv  to  be  fixed  by  tbe  court  or  judge,  witli 
condition  to  pay  the  amount  of  the  recovei  v, 
aadall  costs  and  damages  awarded,  incsFette 
Jndnnent  or  sentence  should  be  affirmed  ;  and 
the  damages  were  fixed  at  ten  per  rent  por  an- 
num upon  tbe  principal  sum  and  coet*  recov- 
ered in  the  Inferior  court;  and  the  same  provi- 
were  applied  to  appeals  and  writs  of  error 
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to  the  Court  of  Appeals.  B7  the  Act  of  17M,  on 
wpeal  from  ■  decree  In  eouit;  to  the  High 
Court  of  CtiAiicer;,  the  condition  of  the  Bppral 
bond  required  wss,  lu  satlafy  and  pay  the 
unouQt  lecoTered  in  the  count;  court,  and  all 
coatH,  and  to  perform  in  all  thlagi  the  decree,  if 
tbe  same  should  be  affirmed.  Laws  of  Tirglida, 
ed.  leii,  pp.  87,  116,  448.  In  HwascbuMtta, 
as  appears  by  an  early  case  (1804),  a  tuper»ed«tu 
wasgraotad  upon  the  plaintiff  in  error  giving 
bond  to  RBpoud  all  damages  and  costs  &  case 
tbe  judgment  should  be  affirmed.  Batleu  t. 
Ba^er.l  Hbss.,  IBS.  In  Pennsjlvanla,  where 
the  judgment  was  affirmed  upon  Kwiit  of  error, 
the  execution  included  tbe  interest  from  the 
date  of  the  original  Judgment.  SapuUiea  v. 
A'iehOton.  2Da11.,2S6. 

It  Is  thus  seen  that,  in  tbe  case  of  money , 
Judgments,  bailin  error  was  required,  toaecure: 
1,  toe  amount  of  tbe  original  Judgment;  S,  the 
costs  and  damagea  occadouedby.Uie  delay  of 
ezecuUon;  and,  m  tbe  case  of  dower  and  eject- 
ment, the  only  other  cases  in  which  ball  was  re- 
^..  quired  and  where  tbe  main  tbing la controvemy 
t"***'  was  tand,  bail  was  required  to  secure  only  such 
costs,  damages  and  money  as  should  be  awarded 
after  affirmance  of  judgment,  for  meint  profits 
and  waste  pending  the  appeal. 

la  relktlon  to  money  Judgments,  a  long  train 
of  decisions  in  England  shows  that  tbe  dunages 
for  delay,  for  which  the  bail  In  error  were  to  re- 
spond, were  the  interest  on  the  sum  recovered 
below  from  the  day  of  signing  flnsl  Judgment 
to  the  time  of  affirmance,  and  coats  In  the  writ 
of  error,  and  in  some  cases  double  costs.  In 
the  Exchequer  Chamber,  when  double  costs 
were  recoverable,  the  court  exercised  its  discre- 
tion whether  to  allow  interest  or  not,  it  not  be- 
ing allowed  as  a  matter  of  course;  but  interest 
was  only  allowed  where  the  ori^al  demand 
was  one  that  drew  interest,  and  not  in  cases  of 
mere  tort  or  unliquidated  damages.  Tidd,  lli^, 
1189.  In  the  House  of  Lords,  they  ^ve  laree 
or  small  costs  in  their  discretion, according  to  the 
nature  of  the  case  and  tbe  reasonableness  or  un- 
reasonableness of  Utigsting  the  Judgment  of  the 
court  below.    Tidd.  1184. 

We  have  no  reason  to  believe  that  the  rule  of 
damages  tor  delay  on  a  recogniumce,  or  bond 
in  error,  was  materially  different  in  this  country, 
in  1T8S,  from  that  which  prevailed  in  England. 
The  statutes  being  HUbatautially  the  same,  un- 
doubtedly tbe  same  rule  prevailed  in  adminis- 
tering them. 

On  appeals  in  chancery  the  practice  In  En- 
gland, la  case  of  an  appeal  from  the  Master  of 
the  UdUs  to  the  Lord  Chancellor  was,  for  the 
party  appealing  to  deposit  £10,  to  be  paid  to  the 
other  partv  if  the  deciee  was  not  materially 
varied,  ana  be  was  also  required  to  pay  tbe  costs 
of  the  appeal;  and  oa  appeal  from  the  court  of 
chancerv  to  the  House  01  Lords,  tbe  appellant 
was  obliged  to  make  a  deposit  of  £20,  and  give 
security  oy  recognizance  In  the  sum  of  £200,  to 
pay  such  costs  to  tbe  defeudant  in  the  appeal, 
as  the  court  should  appoint.  In  case  the  aecree 
ibould  be  affirmed.  Harr.  Pr.  in  Ctiancery,  ed. 
Newland,  pp.  842,  S49.  In  1810  these  amounts 
were  doubled.  Smith,  Ch.  Pr.,  27,  44.  If  a 
party  wished  to  file  a  bill  of  review,  the  general 
rule  was,  that  he  must  perform  tbe  decree  be- 
fore flllUK  bis  bill. 
[885J      ^"<^  being  the  rules  prevailing  on  the  sub- 


'HK  UsiTED  Statkb.  Oct.  Tkkh, 

Ject  when  the  Actof  1780 wu  passed,  which  re- 
quired tbe  plidntiffin  enor  toglve  Bectiri^"to 
prosecute  the  writ  of  error  to  «Tect,  and  to  an- 
swer all  damajEes  and  costa  if  he  failed  to  make 
his  pka  good,  the  extremely  general  terms  of 
tbehwarenotlceable.  Accordingf-"^-"--"'^ 


onlyw „     _..        ,,    _        ,  .._ 

tbe  ori^nal  Judgment  being  expresslv  mvvided 
for  by  separate  words;  but  the  Act  of  Congress 
does  not  say  "  damages  for  delay,"  but  gener- 
ally "  all  damages  and  costs,"  without  any  spe- 
cific provision  lor  tbe  original  judgment;  and 
the  bond  is  required  in  ell  cases,  andnot  merely 
on  error  to  money  Judgmentsand  judgments  in 
dower  and  ejectment;  and  not  merely  in  cases 
at  law,  but  in  cases  of  equity  also;  for  the  writ 
of  error  was  the  process  of  review  prescribed  by 
the  Judiciary  Act,  both  at  Isw  and  in  equitVi 
and  whea  appeals  were  allowed  in  tbe  latter  by 
the  Act  of  iSue,  tliey  were  subjected  to  the  same 
rules  and  conditions  aawritsof  error.  TheonlT 
guide,  or  hint  of  guidance,  given  \yf  tbe  Judi- 
ciary Act  as  towbat  damages  were  to  beawarded 
on  a  bond  in  error,  other  than  what  might  be 
deduced  by  analog  from  the  English  and  state 
laws,  is  an  expression  contained  in  the  38d  sec- 
tion, where  it  is  said  that  if, upon  awrit  of  error, 
the  supreme  or  circuit  court  shall  afflrma  judg- 
ment or  decree,  they  shall  adjudge  or  decree  to 
tbe  respondent  in  error  jiMt  aamaga  for  his  de- 
lay, and  single  or  double  coats  at  their  diacre- 
tioQ.  80  that,  as  the  result  of  thf  whole,  the 
matter  was  left  very  much  at  large,  and  sub- 
ject to  the  regulation  of  the  courts,  and  such 


at  L'.,  404,  it  was  declared  that  the  security  to 
be  required  on  signing  a  citation  on  a  writ  of 
error  which  shallnot  be  a  tupertedaai  and  stay 
execution,  shall  be  only  to  such  an  amount  as. 
In  the  opinion  of  the  judge  taking  the  same, 
shall  be  sufficient  to  answer  all  such  costs  as, 
upon  an  affirmance  of  the  Judgment  or  decree, 
may  be  adjudged  or  decreed  to  tbe  defendant  in 
error.  The  stibstance  of  this  Act  Is  reproduced 
In  the  Revised  Statute^;  but  itaheds  no  ligbton 
the  question  of  damages  as  distinguished  from 

The  Supreme  Court  at  an  early  day  (Febru-  [3^8] 
ary  Term,  ie08),adopted  tbetwo  following  rules: 

(1)  In  all  cases  where  a  writ  of  error  ^all  de- 
lay the  proceedings  on  the  Judgment  of  the  clr- 
ciut  court,  and  shall  appear  to  have  been  sued 
out  merely  for  delay,  damages  shall  be  awarded 
at  the  rate  of  ten  per  centum  per  annum  on  ttie 
amount  of  the  judgment. 

(2)  In  such  caaea  where  there  exists  a  teal  con- 
troversy, the  damages  shall  be  only  at  the  rate 
of  six  per  centum^ier  annum.  In  both  casn 
the  Interest  is  to  be  computed  as  part  of  the 
damages. 

The  latter  rule  was  changed  in  1852,  when  by 
an  amended  rule,  still  in  force,  on  affirmance 
of  a  judgment,  interest  was  directed  to  be  cal- 
culated and  levied  from  the  date  of  the  Judg- 
ment below  until  paid,  at  the  same  rate  4iat 
similar  Judgments  Dear  interest  in  the  courts  of 
the  State  where  the  judgment  was  rendered. 
13How.,v.  rForRulesof1BS4,Bee,BookXZ., 
OOU 

The  other  rule  was  amended  in  1871,  giving 

ten  per  cent  damages  in  addition  to  interest, 

107  X.  8. 
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when  tbe  writ  of  nror  ■ppemn 

loerely  for  deUf.    II  WkU.,  x. 

And  both  rule*  were  ezten< 


from  decreea  In  chsnceiy  for  the  payment  of 
iDDnB7lnl8S&    18  How.,  t. 

These  rulea  may  undoubtedly  be  lenrded  m 
— ^blng  the  rneecnm  of  danueu  lor  delay 


prescribl 
Intbeoi 


Od  ■  motion  to  dlimiaa  the  writ  of  error  for  in' 
miffldeDcy  of  Uie  bond,  tt  wu  contended  for 
the  phintilf  Id  error,  tliet  (be  Act  meant  only  U> 
pTOTide  for  fluch  damages  and  costs  u  the  court 
attonld  adjudge  for  the  delay.    But  the  court 


required  by  the  English  Matniet,  ai 
I  tended  to  secure  payment  of  the  origiiuuiuuir- 
meot,  M  well  h  ue  damages  for  delay.  Hence, 
the  bond  should  have  been  taken  in  an  amount 
■ufflclent  to  secure  tbe  whole  debt ;  and  It  was 
ordered  that  the  writ  of  error  should  be  dis- 
missed unless,  within  tbir^  dan  from  the  ris- 


whole       „ 

In  Saffard  t.  Btmk,  IS  How. ,  18S,  though  oo 
decision  was  made,  becuse  the  case  was  not 
properly  before  tbe  court,  an  opinion  was  de- 
livered by  JvUet  Hclrcan,  as  for  tbe  court.that 
the  same  rule  would  apidy  incase  of  an  appeal 
from  a  decree  In  equity  for  (he  ssle  and  nire- 
closure  of  certain  negroes  who  bad  been  ddtr- 
ered  to  a  lecelrer  ftndtntt  Ut«  ;  and  that  Uie 
bond  should  have  been  to  secure  the  whole 
mortnge  debt  JvMm  Catron  dissented  from 
this  Tiew,  holding  that  where  there  was  a  fund 
in  the  possession  of  lite  court,  no  •eciul^-to 
cover  its  contingent  loai  should  be  required;  and 
that  to  ctmstme  the  Act  as  If  this  were  aiimple 
Judgment  at  law  would  operate  most  hanUy. 

In  Kcordanee  with  the  snggestlon  made  xsj 
the  coort,  amtllcation  was  made  for  a  mond*- 
MWt  to  the  Judge  below.to  oompd  him  to  cause 
the  decree  to  be  carried  into  execution  notwlth- 
atanding  the  appeal.  On  arule  loshowcause, 
the  Judge  retuiiwd  tbe  facts  as  above  stated.aod 
that  be  had  no  power  to  take  further  order  in 
tbe  case.  But  tbe  court,  deeming  the  app^ 
tN>nd  insufficient  to  operate  as  a  luptnideat, 
granted  the  mamtomtu.  17  How.,  770  [08  V. 
8.,  XV..  101]. 

Bubeequent  dedslons  have  ntidoubtedly  modi- 
fled  the  role  followed  in  this  case  and.  Indeed, 
have  ovemiled  It,  and  are  more  In  accordaooe 
wttb  tbe  views  expressed  by  JutHot  Catron. 

InBabtrUT.  Owpw,  19How.,  0T«[OO  U.  8., 
XV.,  flST],  which  was  an  action  of  ejectment 
for  the  recoveay  of  mininc  lands,  the  plaintilf 
havlDg  recovered  the  land  with  only  nominal 
danugee,  a  writ  of  error  was  brought  by  the  de- 
fendant, who  was  reqjired  to  give  a  bond  for 
only  91.000.  lite  pislntlff  applied  to  this  court 
fise  17  Otto.  U.  S..  Book  » 


which  be  would  si 

ing  the  mine,  cuunu  uj  ws  •i>yna»c«>,  ■•»»«• 
exceed  (20,000.  The  court  refused  the  motion; 
and  said  that  If  It  wen  a  money  demand,  on  (sgg] 
which  a  nun  certain  bad  been  given  br  a  Judg- 
ment, It  would  have  been  tbe  duty  of  the  Judge 
to  take  can  that  good  securl^  was  given;  but 
that  In  ejectment,  wbero  only  nomiiuu  damage* 
are  lecoveied,  the  court  cannot  interfere  to  en- 
large the  security  to  recover  damagea  which  a 
plajntm  may  recover  in  an  action  for  metnt 
MoHts,  or  oQwr  losses  he  will  sustain  by  bdng 
keptout  of  possesdon.  The  court  held  that  the 
case  was  not  provided  for  by  any  l«i«lBtiou  of 
Congress,  a*  bad  been  done  in  England  by  the 
Statute  of  IS  and  n  Car.,  3,  cb.  & 

In  SiMer  Go.  v.  Qeodt/aar,  6  WaU.,  153  [78 
U.S.  XVHL,  7S8],  the  subject  again  came  be- 
fore this  court  on  a  question  a*  to  the  antount  of 
security  required  upon  appeal  from  a  personal 
decree  in  equity,  wherea  portion  of  the  amount 
bad  been  secured  by  a  deposit  in  court.  The 
decree  was  for  over  $800,000,  and  tbe  Judge  fol- 
lowing the  usual  practice  required  a  bond  In 
double  tbe  amount  of  the  decree.  The  defend- 
ants,  as  security  for  the  claim,  had  deposited  in 
die   court  below,  government  bonds  to  tbe 


tSOO.OOOr   On  a  motion  in  this  court 

to  reduce  the  amount  (d  tbe  bond,  tbe  oonrt  re- 
duced it  to  9220,000.  CM«fJiM(KwCha*e,  de- 
livering the  o^lon  of  the  court,  said  :  "  It  is 
not  required  Uiat  tbe  security  shall  be  fat  any 
fixed  proportton  to  the  decree.  Whatlsneoee- 
•arv  Is,  that  tt  be  sufficient." 

From  tbe  amount  involved  In  this  case,  and 
the  emlDeoce  of  the  counsel  engaged  in  It,  It 
was  no  doubt  carefully  considered.  After  its 
determination,  the  court  made  a  general  rule  as 
to  the  amount  of  Indemnity  required  In  sutwr- 
ssdMt  bonds,  which  now  stutds  as  tbe  SMh  Rule 
of  the  court  t^^.  W7].  This  rule  declares 
that  "Such  iodemiii^,  where  the  Judgment  or 
decree  is  for  tbe  recovery  of  money  not  otfaer- 
wise  secured,  must  be  for  the  whole  amount  of 
the  Judgment  or  decree.  Including  Just  damages 
for  delay  and  costs  and  Interest  on  the  appeal ; 
but  in  sll  suits  when  the  property  in  contro- 
versy necessarily  follows  tbe  eventof  the  sult,as 
In  roll  actions,  replevin,  and  in  salts  on  mort- 
gagesi  or  whrae  tne  property  is  in  tbe  custody 
of  the  marshal,  under  admiralty  process,  as  In 
case  of  capture  or  seizure;  or  wnere  the  pro- 
ceed* thereof,  or  a  bond  for  tbe  value  thereof, 
is  in  the  custody  or  control  of  the  court,  iodem- 
nity  in  all  such  cases  Is  only  required  in  an  ,___, 
amount  miffident  to  secure  tbe  sum  recovered  1399] 
for  tbe  use  and  detention  of  the  proper^,  and 
the  costs  of  the  suit,  and  Just  damages  for  de- 
lay, and  coeti  and  interest  on  the  aroeaL" 

Since  the  adoption  of  this  rule.  Que  matter 
has  come  up  for  consideration  In  several  case^ 
In  AvaeA  v.  SA<wnai«r,ia  Wall.,  88  [70  U.  S., 
XX. ,  270],  where  the  matter  In  controveny  was 
tbe  possession  of  a  railroad,  the  Interest  of  the 
defendant  in  which  had  been  pledged  as  secu- 
rity for  $6,000,  and  wbiob  was  In  the  bands  of 
a  recdver,  upon  a  decree  for  tbe  compldnant, 
and  an  q^>ea),  the  bond  taken  for  a  tuperitdea* 
In  the  penalty  of  $500,  and  thi*  court,  after 

'-- tbe  rule,  held  that  nothing  ap] '  "- 

it  the  bond  was  Insufficient. 


ib.Google 
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In  Jerome  r.  JfeChrtw.Sl  WhU.,  17  [880.  8., 
XXIL,6I5J,  ui  appenl  wu  takeo  from  a  decree 
of  over  (1,000,000  for  tbe  foreclosure  and  sale 
of  t  canal,  subject  to  a  prior  lien  of  over 
$1,600,000.  Tbe  canal  compaoj  liad  become 
bankrupt,  and  tlie  aedgoees  in  bankruptcr 
brought  tlie  appeal.  The  appeal  bond  required 
of  theni  was  |10,D00;  and  moUon  was  made  in 
tlita  court  to  have  the  amount  of  Mcnrtty  in- 
creased. Tbe  court  after  reriewjnK  tbe  preri- 
ous  cases,  and  adTertinK  to  the  29tb  RiJe,  re- 
fused the  motion,  holding  that  the  amount  of 
security  In  such  a  case  was  in  the  discretion  of 
tbe  Judge  wbo  took  tbe  bond,  and  that  this 
court  would  not  interfere  with  that  discretion, 
unless  there  had  been  a  chsjige  of  circiim' 
stances  requiring  additional  security.  The  Chief 
Juetia  mid:  "This  Is  asuiton  a  mortgage  and, 
therefore,  under  this  Rule,  a  case  in  wblcb  the 
Judge  who  signs  the  citation  is  called  upon  to 
determine  what  amount  of  security  will  be  suf- 
ficient to  secure  the  amount  to  be  recovered  for 
the  uae  and  detention  of  the  property,  and  the 
costs  of  tbe  suit,  and  just  damages  for  tbe  de- 
lay, and  costs  and  Interest  on  the  appeal.  All 
this,  by  the  Rule,  is  left  to  his  discretion."  It 
being  contended  that  tbe  Judge  liad  disregard- 
ed the  established  rule,  to  require  security  for 
the  interest  accruing  pending  the  appeal,  which 
in  that  COM  would  amount  on  tbe  debt  due  to 
the  complainant  and  on  tbe  prior  liens,  to  more 
than  9300,000;  tbe  court  hdd  that  this  is  not 
tbe  requirement  of  the  rule;  Uut  the  object  is 
to  provide  indemnity  for  the  loss  by  the  ac- 
:S00]  cumulation  of  interest  consequent  upon  the  a[>. 
peal,  not  for  the  payment  of  the  interest:  and 
that,  as  to  this,  the  Judge  must  determine.  It 
was  added.tfaat  tbe  decree  did  not  Interfere  with 
an  action  at  law  agnlnst  the  company,  if  It  were 
not  bankrupt;  nor  with  proving  tbe  claim  In 
bankruptcy,  and  obtaining  a  dividend,  since  it 
wa«  bonknipt 

flo  far  as  tbe  point  decided  in  this  case  goes, 
it  determines  that  on  an  appeal  from  a  decree 
for  the  foreclosure  of  a  mortgaM,  th«  appeal 
bond  Is  not  Intended  as  security  lor  either  tbe 
amount  of  the  decree  or  tbe  interest  accruing 
pending  the  appeal,  but  for  such  damage  ss 
may  arise  from  the  delay  Incident  to  tbe  appeal; 
and  nlthough  it  is  intimated  that  this  damage 
mny  depend  upon  the  use  and  detention  of  the 
mortgaged  property,  yet  that  waa  not  tbe  point 
In  judgment. 

in  Bi  parte  FrenA.VXi  U.  8.,  1  [XXV.,B39], 
an  ejectment  case,  the  bond  being  amply  mjffl- 
dent  to  cover  tbe  damages,  or  mMTw  profits,  re- 
covered In  the  court  below,  this  court  refused 
to  interfere  by  a  mandanve,  to  compel  the  court 
below  to  proceed  to  execution.  The  Ohi^Jvt- 
Hee  said:  "  In  this  view  of  the  case,  the  bonds 
are  sufficient  in  amount  and  form.  So  far  as 
the  money  pnrts  of  tbe  Judgment  are  con- 
cerned, they  are  far  in  excess  m  each  Instance 
of  the  amount  recoveicd  against  the  seven!  de- 
fendants who  seek  the  stay ;  and  as  to  the  dam- 
ages on  account  of  tbe  detention  of  the  proper- 
ty, we  decided  In  Jtroitu  v.  MeCarter,  uiat  tbe 
amount  of  the  bond  reated  in  the  discretion  of 
the  judge  or  Justice  who  signed  ^le  citation,  or 
aHowenUie  $iipene<leat,  and  would  not  be  re- 
considered here." 

In  this  ctM  the  court  did  look  to  we  whether 
«14 


'bad 


the  bond  was  sufficient  to  cover  the  ffi«sn<prof' 
its  or  damages  recovered  below;  but  declined 
to  examine  Into  its  sufficiency  to  secure  the 
tneiTie  profits  accruing  pending  the  proceedings 
in  error,  leaving  tbat  to  the  discretion  of  the 
Judge.  The  case  decides  nothing  as  to  wheth- 
er such  metite  profits  would  be  recoverable  un- 
der the  bond  or  not  By  the  E^ish  Statute 
of  16  and  IT  Car.  2,  cb.  8,  as  we  have  seen,  they 
would  be  so  recoverable;  but  ini{o£<r<tv.  Coop- 
er, before  dted,  It  was  held  that  our  statute  does 
not  provide  for  the  case. 
The  last  case  to  which  we  shall  refer  Is  that 
~,  S54 

loitgaoe  upon  its  swamplands  tc 

sue  of  Donos  by  the  Mount  Vemon  Railroad 
Company.  This  mortgage  was  foreclosed,  and 
the  lands  were  decreed  to  be  sold  to  raise  the 
amount  duo,  which  waa  ascertained  by  the  de- 
cree. The  coun^  appealed,  and  a  tupenedtai 
bond  of  $40,000  was  required  to  be  given.  The 
decree  being  afflrmed  by  this  court,  a  suit  was 
brought  on  the  appeal  bond,  and  Judgment  nas 
given  against  the  county  for  the  whole  penalty. 
The  judgment  was  brou^t  here  by  wnt  of  er- 
—  andreversedon  tbe  ground  thatnodamagcs 
shown  which  could  be  recovered  oi 


1,  the  InlepBst  on  the  d 


it  which  accrued 


remained  unsatisfied  after  tbe  lands  were  sold, 
which  lareelv  exceeded  the  bond.  We  held  that 
neither  of  tnese  items  could  properly  be  aa- 
signed  aa  damages  within  the  meaning  of  tbe 
condition  of  the  tmpeal  bond.  In  that  case,  aa 
was  observed  by  tne  court,  no  claim  was  made 
for  tbe  use  and  detention  of  tbe  lands  pending 
tbe  appeal,  except  In  the  w^  above  stated.  The 
debt  was  notthedebtotWayne  County,  and  no 
damage  could  have  reaiilled  from  the  stay  of 
execution  except  the  delay  In  th^  sale,  »  do 
personal  judgment  could  have  been  rendered 


This  case  does  notdecide  the  precise  questioo 
now  before  us.  because  there  was  no  party  be- 
fore the  court  who  was  peisoually  liable  for  the 
debt,  and  no  claim  was  made  for  intermedlata 
rents  and  profits,  or  for  use  and  detention  of  tlte 

In  view  of  the  authorities,  therefore,  as  far 
as  they  go,  if  the  bond  in  the  present  case  Is  (O 
be  ref^raed  as  importing  noUiing  more  than  the 
bond  prescribed  fly  the  statute.  It  Is  clear  tbat 
it  did  not  operate  as  security  for  the  original 
decree,  nor  for  the  interest  which  accrued  pend- 
ing the  appeal,  nor,  by  consequence,  for  the 
bahnce  of  these  amounts,  or  either  of  them 
after  applying  the  proceeds  of  the  mortgaged 
properl;.  The  Item  of  $580  costs  unpaid  by  tbe 
defendants  in  tbe  original  foreclceore  suit,  came 
under  the  same  bead,  beiDg  part  of  the  original 
decree,  to  pay  which  the  unds  were  ordered  to 
be  sold.  The  only  ground  of  recovery  upon  tlie  [SSSl 
bond  could  be:  1,  the  depreciation  cS  tbe  prcw- 
erty  in  market  value  pending  tbe  amwal-,  or  % 
iia  deterioration  by  waste,  or  want  of  repair,  of 
the  accumulation  of  taxes  or  other  buraena;  c  ~ 
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4,  tiM  Don-pftyment  of  de  C0ft4  ol  the  kpi 
TUcb  ocenied  In  Uiia  court;  but  the  spedftl  . . 
diet  doe*  not  find  that  these  costs  were  unpaid. 
If  dcpredaUoD  in  market  value  can  ever 
tM  laid  U  cauao  of  leeai  duna^  on  a  bond  In 
error.wbich  we  greatly  doubt,  it  cannot  be  done 
in  tbfa  CMC,  benuK  it  is  found  bv  the  special 
verdict  tltat  the  properly  considerablir  Increased 
in  value  pending  the  oppettl.  I>etenoration  bj 
WMte,  etc..  Is  B  very  different  matter;  but  that 
is  eqiully  oat  of  qoettlon  tn  this 
lerjoration  is  shown.  The  defendants  pnid  the 
taxes  and  insurance  and  kept  the  property  in 
repair.  The  principal  question  for  consider- 
a^,  therefore,  1«,  wlietber  the  pUlntifh  were 
entitled  to  recover  the  rents  and  profits,  or  dam- 

Xfor  the  use  and  detention,  as  it  is  olbcr- 
called. 

We  have  seen  that  even  In  ejectment,  it  baa 
at  least  Iieen  questioned  by  this  court  whether 
the  bond  in  error  covers  rents  and  profits. 


erty  of  the  land  is  In  qiwstion,  and  if  the  plaint- 
iff tun  llierl^t,  he  is  entitled  to  immediate  pos- 
tesdon  and  to  the  perception  of  the  rents  and 

Srofits,  which  bdODg  tonim,  and  for  nblcli  the 
efendant  in  poaaesdoD  is  accountable  to  him. 
Every  dollar,  or  dollar's  worth,  is  so  much  of 
Uie  pnintilTs  property  of  wbicb  beiadeprived. 
And  the  same  is'-  -'-  " "._.,_.,. 


pledge; 


?°»i. 


Is  true  In  dower.  But  In  the  Ci 
the  land  is  in  the  nature  ol 
only  the  land  itself,  the  specifli 


a  third 
person  claiming  under  him.  I'Sls  Is  not  only 
the  common  law,  but  It  is  the  express  statute 
law  of  Nebraska,  which  declares  that  "In  the 
absence  of-  atlpulations  to  the  contrary,  the 
mortgagor  retains  the  le^  title  and  right  of 
pOBSMsIon."  The  plalotiff,  in  this  esse,  was 
[SMI  not  entitled  to  pooaessloo,  nor  to  the  rents  and 


The  defendant  In  poasea^n  Is  entitled  I 
redeem  tbe  land  until  a  aale  is  mode,  and  unUl 
tben  he  i»  entitled  to  the  rente  and  profits, 
which  belor'"  "'—  — •--->■  "«-.-^.-- 
of  therents  ..      ,  _       . 

Injure  the  mortgagee,  for  the  simple 

tbey  do  not  belong  to  him.  Waste,  that  Is,  de- 
struction w  Injury  to  the  land  itself,  as  before 
stated,  la  an  injury  to  tfaemLrtgogec.  Itdimin- 
Ishes  the  value  of^tlie  pledgei  and  for  such  in- 
lury  no  doubt  he  might  recover  on  the  appeal 
bond.  Otbet  detericmtknu,  sDcb  as  occur  by 
want  otrcpaira,  accumulation  of  taxes,  fires  not 
covered  by  reasonable  Insurance,  and  the  like, 
probably  mij^t  also  be  fairly  covered  by  t^- 
KMkL    But  percepHoD  of  rents  and  pronts 


percepHi 
.bt'b  rigb 
right  to  sell,  and  a  aale  made  ao- 

TIm  men  delay  of  the  sole  for  the  purpoaes 


execution  by  the  decree  of  forecloeore  and 
sale.  It  is  not  a  decree  ag^nst  tbepeiaon,  and 
cannot  be  enforced  by  an  execution  aj^inM 
gooils  and  landa  Generally.  It  Is  simply  a  de- 
cree for  the  sale  of  the  tend  mortgaged.  In  order 
that  the  proceeds  may  be  applied  to  tbe  debt. 
The  amount  due  Is  ascertained  by  the  decree.  It 
Is  true,  but  only  for  the  purpose  of  determlnlDg 
the  amount  of  charge  on  the  laiML  Hie  debt 
may  be  prosecuted  by  a  penooal  action  against 
the  debtor,  and  this  may  be  the  defendants  in 
tbe  suit  or  some  other  penou  Tbe  rule  of 
court  by  which  a  personal  decree  may.  In  tome 
cases,  be  entered  up  against  the  mortgagor  for 
tbe  residue  of  the  oebt,  after  the  proceeos  aris- 
ing from  the  sale  of  the  hmd  have  be«n  applied. 
Is  a  recent  rule  Intended  to  obviate  tbe  necesrity 
of  a  separate  action,  ll  has  not  changed  the 
essential  nature  of  the  decree  for  f  orecloeure  and 
sale. 

It  often  happens  that  tbe  debt  Is  not  fully  as- 
certained when  a  ilecree  for  aale  and  f  oreelosnre 
la  made;  as  where  there  are  many  outstanding  [394] 
bonds  which  have  to  be  called  In  and  verifledT 
The  aale,  in  such  cases,  is  frequentlv  made  in 
advance,  and  the  proceeds  brtnight  mto  court 
'or  distribution  amongst  those  who  mav  appear 
3  be  entitled  thereto;  all  which  shows  tnat  a  de- 
ree  of  foreclosure  is  a  very  different  thing  from 

personal  decree  or  Judgmentfor  the  debt. 

As  It  Is  the  specific  thins,  the  land  itself, 
and  not  the  rents  and  profits,  that  constitntea 
the  pledge,  the  delay  ta  sale  caused  by  the  q>- 
peal,  as  before  sold,  deprives  the  mortgagee  of 
no  legal  ri^ht.  It  may  be  an  incidental  disad- 
vantf^ge  or  mconvraience,  but  in  our  Judgment 
It  is  not  alegal  damage  contemplated  by  tbe  ap- 
pcalbond.  We  are  aware  that  a  coBttaiv  view 
has  sometimes  been  taken  at  the  drcult ;  but 
upon  a  full  consideration  of  tbe  subject,  we 
have  come  to  the  conclusion  now  expressed. 
The  chances  of  actual  deterioration  and  waste 
w  so  great,  (hat  a 
may  well  be  re- 
quired; and  if  actual  delerioratloo  and  wasl«  so-, 
pervenes,  the  amount  may  properly  be  recoT>' 
ered. 

In  addition  to  Iheae  genera)  considerations,  a 
careful  examination  oitbe  B9th Rule  will  show 
that  In  cases  tike  the  present,  it  does  not,  la 
terms  at  least,  contemplate  security  f<w  tbe  use 
and  detention  of  the  property  pending  ^  ap- 
peal. Tbe  words  are  "Indemnity  in  aU  taett 
cases  (where  tbe  proper^  in  eoDlioversy  nece»- 
sarilj  follows  the  event  of  the  ault)  U  only  re- 
quired In  an  amount  sufficient  to  secure  the 
sum  reeovtnd  for  the  use  and  detention  of  tbe 
property,  and  tbe  costs  of  tbe  luit,  and  Jtitt 
damages  for  delay,  etc"    "The  nun  Teco~ 

and  detention,"  bare  refbmd  to,  I 

ja  recovered  In  I 

decree,  such  as  damacea  a 
ejectment,  damages  la  dt  «.        < 

etc,  and  the  phrase  "Just  damagea  for  delay  " 
__. ..___. -idngfromi-^     '^ 


!  mortaagsr's  right  until  a  final  determine- 

sMfOol  tbe  rigf' "    ""  ■  " 

cording. 


1  dower,  and  rmlevin. 


refers  to  those  damagea  arlring  man  tbe  ddny 
occasioned  by  tbe  proceedings  In  error  or  m- 
-  I,  which  are  mwerly  a  l^al  damue  to  (ba 
ty  delayed.  We  ate  Ihiown  faack.tEerebitt, 
conrideratfam  of  the  nature  (rftlwpattteulir 
case,  to  ascertain  what  Ihoae  Iml  damagea 
properlyaie.  Tbe  word*  "use  oou  dnteothMa" 
do  not  asaist  ua,  aa  tber  rdate  to  a  eaoaa  c< 
recovery  In  tbe  original  judgmenL 

tu 
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SoPBZKE  Court  or  trs  Uhitbd  Statbi. 
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[■951  Then  la  uKitbercoiirideradon  which  rellcres 
the  coDcliudoo  wbfcb  we  bBTc  reached  from 
toy  suppoaed  budshtp  or  injustice 


It  will  be  waited  or  deteriorated  in  the  hands  of 
tbe  mortguor,  m  bj  cuttlDg  of  timber,  luffer- 
ing  dilapf&tloii,  etc,  to  take  charge  of  the 
prcqterty  bj  means  of  a  recetTer,  ana  preserve 
not  only  the  torptu,  but  Ibe  rents  and  proflts  for 
tbe  aatisfacdon  of  Ibe  debt.  When  justice  re- 
quireatbii  course  to  be  pursued,  and  it  ia  resort- 
ed to  by  the  mortgagee,  it  will  give  him  ample 
protecooD.  There  u  no  necessity,  therefore. 
In  order  to  protect  bim  from  InJuiT,  that  a  par- 
ty, to  order  to  have  tbe  benent  of  an  appeal, 
sbould  be  obliged  to  give  eecuiinr  to  account 
for  tbe  intermediate  rents  and  profit*  of  his  own 
property. 

We  have  devoted  eo  much  space  to  a  coosld- 
entlon  of  the  principal  question,  that  ne  must 
dismiss  the  other  point  in  a  few  words.  Tbe 
ididMiffa  contend  ttiat  the  bond  in  terms  re- 
Ouine  tbe  defendant  to  respond  for  the  use  and 
oetendon  of  the  property  covered  by  tbe  mort- 
eaeeduring  thependeocy  of  the  appeal.  Astbe 
Jiulge  had  no  authority  to  require  such  a  con- 
dition to  be  inserted  Id  the  bonda,  and  probably 
waa  not  aware  of  its  insertion  in  this  caae,  and 
M  a  par^  ought  not  to  be  deprived  of  his  rt^it 
of  appeal  upOD  tbe  terms  which  the  law  pre- 
scribes, we  should  be  veiy  reluctant  to  hold 
that  tUa  was  a  voluntary  bond,  knowingly  en- 
tered into  beyond  tbe  requirements  of  the  stat- 
ute. We  abould  rather  bold  that  it  was  drawn 
by  attempting  to  copy  the  words  of  tbe  SUth 
Hule,  ln8lead.of  following  tbe  statnte,  and  in- 
adveitentlyomittlngtbecounecting  words.  As 
an  appeal  uond,  or  bond  In  error,  is  a  formal  in- 
strument required  by  the  law.  and  governed  by 
die  law,  and  has,  by  nearly  a  century's  use,  be- 
oouM  a  formula  in  legal  pfoceedlnKs,  with  a 
fixed  and  definite  meaning,  and  as  tne  impor- 
tant right  of  appeal  is  greatly  affected  by  It,  we 


change  In  its  phnaeology,  „ 
contrary  to  what  the  statute  intended.  It  would 
be  againat  the  policy  of  the  law  to  allow  such 
devlatioiis  and  irregularities  to  creep  in.  We 
[SM]  think  the  rule  followed  in  tome  of  the  States  is 
k  sound  one,  that  if  the  condition  of  an  appeal 
bond,  or  bond  in  error,  substantlsllv  conforms 
to  the  requisitlona  of  tbe  (latule,  k  is  sulflcleut 
to  sustain  It,  though  It  contain  variations  of 
language,and  thatilfurther  conditions  be  super- 
adtted,  tbe  bond  is  not  tberefon,  Invalid,  so  far 
as  it  ia  supported  by  the  statute,  but  only  a*  to 
the  iupenidded  conditions.  See,  Bander*  v. 
Bitm,  8  Stew  .(Ala.),  109;  Oardmtrv.  Woodyear, 
1  Ohio,  170. 

We  are  aware,  aa  ihown  by  the  citations  on 
the  pkdndfls'  brief,  that  official  bonds,  and 
bonds  given  to  the  government  for  tbe  purpose 
of  enjoying  certain  oflBcea  or  privileges,  and 
perti^s  tome  ottwisanbject  to  like  reason,  have 
often  been  sustained  aa  ctmtncts  at  common 
law,  voluntarily  entered  into,  where  they  have 
not  conformed  to  the  statutory  requirements, 
and  would  have  been  insulBcicnt  and  ineffectual 
for  the  purpoaea  of  a  recovery,  if  those  requlre- 
BWnU  had  been  applied  to  them.    We  do  not 


think  tbat  Ibis  case  fairly  belonga  to  that  class 
of  cases.  Had  the  bond  now  under  coniddets-' 
tloD  so  entirely  departed  and  varied  from  Ibe 
statute  that  it  could  not  have  been  auataintd 
with  tbe  effect  of  an  ordinary  appeal  bond,  the 
question  would  then  more  proper^  tiave  arben, 
whether  on  tbe  one  hand,  it  mi>fat  not  be  aua- 
tained  aa  a  bond  at  common  law,  or  <m  the 
other,  declared  utterly  void. 

Our  amdMnon  it,  that,  <uno  damageoreavM 
ttf  aetton  appeared  by  the  verdiel^tteJuTj/.teMA 
eould  auOiorire  ajydffmentfor  the  pMnUffi,  Vm 
jvdnmeTU  of  the  Otraal  Court  mutt  b»  retintd 
and  the  eavie  remanded, «ith  inetrveHont  to  fv»- 
dtrjwIgmtKtfar  Om  dgendantt  Mms. 

nueoopr>    TCsti 

Jamsa  H.  If  cEenner.  Oerk,  Bup.  Omirt,  U.  8. 


wblcb  it  U  based  In  this  case,  is  so  wide  a 
departure  from  the  former  i«actic«  in  similar 
cases,  and  is  llkel  v  to  work  so  much  injustice  in 
future,  that  I  feel  It  to  be  my  duty  to  dlssoit 
and  to  give  tbe  reasons  for  it. 

I  am  at  a  loss  to  see  tbe  value  of  tbe  learned 
search  Into  tbe  practices  and  precedents  of  the 
English  law  in  writs  of  error  and  appeals,  and 
deem  it  only  necessary  to  tay  that  in  our  system 
the  right  to  a  writ  of  error  and  to  an  appeal  de-  [j 
poids  wholly  upon  statutes  granting  thsArigbt. 
and  not  upon  any  principle  of  the  common  law, 
nor  upon  any  power  in  any  court  to  review  the 
dcdsions  of  any  other  court  which  Is  not  also 
the  creation  of  positive  BiaHiie  and  wblch  in  tbe 
courts  of  tbe  United  States  must  neceessrily  de- 
pend upon  an  Act  of  Concress.  Bo,  also,  the 
mode  of  exerciBlDg  this  right,  ihecondlliDnaon 
which  tbe  writ  of  error  or  appeal  may  be  had, 
and  tbe  effect  of  the  writ  on  the  progress  of  the 
case,  are  all  prescribed  by  statute. 

A  striking  illustration  of  this  b  in  the  fad 
that  every  init  of  error  or  appeal,  once  allowed, 
transferred  the  case  itself,  its  record,  and  all 
proceedings  under  it.  In  the  English  courts,  into 
the  reviewing  tribunal,  and  lat  nodilw  in  the 
inferior  court  on  which  It  could  act.  Tne  Acta 
of  Congrees  proceed  upon  a  whoUy  dlSeroit 
principle.  Tliey  allow  a  party  to  tue  an  ap- 
peal or  writ  of  error,  which  does  not  removelbo 
record  of  tbe  case  into  the  appellate  court,  bm 
which  may  be  heard  there  upon  the  trxmeeripl 
of  the  record,  the  original  remaining  in  the  in- 
ferior court. 

Unless  the  plaintiff  in  error  t&kea  other  stepa 
which  the  law  prescribes,  tbe  court  which  ren- 
dered tbe  Judgment  complained  of  can  proceed 
to  execute  its  judgment  and  enforce  Its  decree 


favor  of  the  successful  party,  tbourii  tbe  case 
..  _  pending  In  the  appellate  court,    in  tMi  . 
less  the  oAer  s1«pe  mentioned  be  taken,  a  valid 


sale  of  the  property  of  plaintiff  in  error  may  be 
made  in  the  very  moment  in  which  the  a|qMl 
late  court  is  deciding  to  reverse  the  Judgment 
on  which  it  U  sold. 

It  is  this  other  step,  then  which  the  puty  ap- 
pearing may  take,  and  which  totally  napeaoi 
the  power  <d  the  inferior  court  to  proceed,  that 
is  wbolly  and  absolutely  itatutorv,  which  ia  no 
part  of  me  common  law  and  whlcli  la  here  for 
consideration  In  this  ease,  and  which  shouU  be 
decided  alone  on  the  language  and  meaning  of 
the  statute. 
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ST&MS 


in  tjuiogy  to  Iba  tBtc*  of 
In  the  ^gliah  Uw  from  tl 


ThM  *tep  b  the  gtvitu-  of  a  bond  which,  be- 

cauM  it  hta  the  eftect  of  caapendiog  the  action 

of  the  inferior  court,  ia  caUed  a  «upffrMdeiu  bond, 

o  the  effect  of  a  writ  o(  mptnadeoM 

iah  law  from  the  superior  to  the  iO' 

feriorcouM. 

The  law  ot  thia  subject  ia  found  In  section 
1000  of  the  Reriwd  Statutea: 

"  Every  Justice  or  judge  rigning  a  dtatioD  _  _ 
[SSSl  anj  writ  of  error  shall,  except  in  cases  brought 
up  by  the  tjoiled  States,  or  by  direction  of  any 
department  of  the  goveniiuent,  take  good  and 
sufficient  security  that  the  plaintiff  in  error,  or 
the  appellai>t,ahaUproseculehlBWTU  or  appeal  to 
effect,  and  if  he  fail  to  make  good  bis  plea,  shall 
aotwer  all  damages  and  costs  where  the  writ  Is 
a  KfpertedMi  and  stayi  execution,  or  all  costs 
only  where  it  is  sot  a  nipenedeai  aa  aforesaid." 
As  thus  stated  in  the  Reridon,  the  law  Uthe  re- 
mit of  the  Act  of  September  3<,  1T8B,  sec  33 
[1  SlaL  at  L..  78],  and  the  ameodment  to  that 
seclionbytheActofDecembetl3, 17H.  1  Stat 
at  L.,  pages  84  and  401. 

It  has  nerer  been  doubled  under  these  statutes 
that  the  appwling  par^  could  have  his  elecUon 
to  make  Us  writ  of  error  operate  as  a  Mpen 
dM»  at  not,  and  that  the  amount  of  lecnnty 
be  KlTun  would  depend  vary  much  on  tli 
choice^    If  he  did  not  wish  to  slay  execution 
he  was  only  required  lo  secure  payineut  of  tbe 
cost  of  the  appeal.    If  he  did  wish  to  slay  exe- 
cution, he  must  give  bond  to  answer  aU  dam- 
T>  as  well  as  costs,  so  that  both  the  condition 
the  bond  to  be  given  and  the  amount  of  it 
must  depend  on  the  effect  it  had  on  further  pro- 
ceeding in  the  inferior  court 

The  deddons  of  ttds  court,  and  the  practice 
of  the  jwlgea  under  It,  are  given  with  reason- 
able accuracy  in  the  opinion  of  the  majority. 
tma  the  date  of  the  last  of  these  statutes  until 
the  adoption  ot  Rule  20  of  this  court  in  18S7. 
The  CMS  of  JMAtr  Oo.  t.  Oooiytar,  decided  in 
Uiat  year  0  WaU.,  IH  (78  U.  S.,  ZV1U.,  T«8], 
and  some  decided  prevtoudy,  had  shown  great 
oppression  in  exacting  security  lu  an  excessive 
amount  10  stay  execution  In  casea  where  bat 
Uttie  damage  could  accrue  to  the  appellee,  b^ 
cause,  as  in  case  of  orooeedlnga  in  rmt,  wbere 
there  wm  no  perKmal  liability,  and  there  oould 
be  no  kM  except  from  the  delay,  and  In  cases 
ot  mortgwe  fMedosares,  where  there  could  be 
no  other  decree  but  for  a  sale  of  Uie j 

liie  result  was  the  adoption  (rftfaeSi , 

in  whlidi  the  court  undertook  to  define  what 
damages  were  allowable  In  the  Tarious  dassea 
of  cases  where  the  idi^ntiff  in  error  or  appellant 
obtained  astar  of  execution  or  fUjMnnteu  pend- 
ing tbe  ^ipeai.  This  rule  was  intended  for  the 
guldatice  of  tbe  judges  whose  duty  it  was  to 
approve  bonds  in  wpeals  or  writs  of  error.  It 
was  tbe  oonstmcliiw  of  the  membos  of  the 
court  of  that  dav  as  to  tbe  damages  which,  in 
[S9Q]lhe  various  Unda  of  cases  mentioned  in  It,  the 
party  wlio  had  obtained  a  mintntdMu,  and  had 
[ailed  In  his  q^>eal,  wss  liable  under  the  Act  of 
Congress,  tow  tor  his  false  clamor  to  the  party 
whom  he  had  nnjustiy  delayed  after  final  judg- 
ment against  him,  for  only  final  Judgments  can 
be  reviewed  in  tliis  court. 

But  two  of  the  Justices,  who  participated  la 
framing  that  rule  in  which  all  concurred,  n- 
main :  and  neither  of  them  concur  In  the  coo- 
structiou  tiow  given  to  it  by  tbe  majority  of  the 
Bee  17  Ono. 


court,  nor  in  the  construction  of  the  statute  un- 
der which  it  was  framed. 

In  the  case  before  us,  the  bond  sued  on  was 
given  to  suspend  an  order  of  sole  in  a  suit  to  fore- 
close a  mort£age,and  tbe  question  is,  whether  tbe 
bond,  wbicn  is  substantially  conformable  to  the 
rule  of  the  court,  covers  the  rental  value  of  the 
irtgwed  property  during  the  three  years  o* 
lay  while  th ■" — '-  *'-^ ' 


IS  Ending  in  tliis  court. 


amount  of  the  debt,  for 
the  payment  of  which  it  was  decreedto  be  sold 


Luring  which  time  the  mortgagor  waa  In  pi 
don  of  tbe  property,  which  was  a  public  1 
and  the  Jury  find  the  rent  was  wortn  $38,341.70. 


Tbe  opinion  of  the  court  is  based  upon  two 
propodtlons:  1.  Tbatthemortgagorhadariebt 
to  tne  use  and  occupation,  even  uter  condition 
broken,  until  judicial  ssle,  and  was  not  bound 
to  the  mortgagee  for  their  value.  S.  That  the 
rule  does  not  make  any  provision  for  rent  pend- 
ing the  appeal. 

I  do  not  sgroe  to  dther  proposition.  The 
mortgagor,  after  condition  broken,  hssno right 
In  law  or  equity  to  the  possession  ot  the  mort- 
gaged property,  unless  it  be  so  expressed  in  tlie 

mortgage.    If  It  V"  ' '-   *'  '" 

everyday  practice  f  „  =    .  - 

ditlon  broken,  to  seize  tbe  goods  and  cballels 
and  bold  them  until  tbe  debt  be  paid,  or  to  sell 
In  satlsfacUan  of  the  debt.  It  uie  mortngor 
refuse  to  deliver  possession  on  demand,  tbe 
mortgagee  can  recover  it  by  replevin,  and  this 
is  of  ten  aone.  How  could  this  be  so  if  the  mort- 
rlcht  to  possession  remained  after  con- 


.e  mortgagor  an  action 
lecimcni  aner  condition  broken,  and  this 
naa/ormerlytheusualmodeof foreclosure,and  ,.__, 
Is  retained  InmanyStatestothisday.  Bow  can  twW 
there  be  any  right  In  tbe  mortgagor  to  posses- 
sion when  this  rij^t  to  recover  t^  an  actitm  of 
ejectment  bdoogs  to  the  mortgageef  The  two 
Tighla  are  Inconsistent  and  cannot  coexist.  Tt 
is  conceded  that  in  such  case  sa  Um  present  one. 


.  and  In  the  end,  if  necessary,  tbe 

proflU  will  be  appropriated  to  pey  the 

deficiency.  How  can  all  this  be  done  if  the 
mortgagor  has  tbe  right  to  continue  In  posses- 
sion after  be  has  broken  the  condition  of  his 
mortgager 

The  truth  ls,the  ides  has  obtained  footing  In 
practice  because  ll  Is  earier  to  get  a  decree  and 
-'"  tbe  property  than  to  dlsponeas  Uia  mort- 
ar, and  benca  attempts  to  do  ao  are  tare. 

when  the  mortraweeuu  pursued  tbe  former 

course  and  obtained  his  order  ot  sole— «  decree 
which  is  final,  for  no  other  decree  can  be  ap- 
pealed from— this  right  of  tbe  defaulting  mort- 
gagor to  further  possession  of  the  property, 
while  be  tranafoia  the  litlgadcm  toonoUMr  court 

-_j  — . — .-1.  .__.^ jj,^  |j  ^  inequitable 

•uiu~b«vu,wuuuwuaH>er  In  tbe  common  law 
rigjits  of  the  partiea  nor  in  any  priodple  ot 
equiuble  jurisprudence.  The  wbue  error  Is 
founded  on  the  idea  that  so  long  as  the  mort- 
gagor Is  wrmi'Ctnf  to  ret^  possoslon  he  is  not 
accouol&ble  for  rent,  and  not  upon  tbe  exist- 
ence of  any  right  to  retain  poaaession. 

ei7 
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ITBXiCB  COUXT  OF  THS  UxmD  StaTBL 


«HiOD,  we  will  lequin  oi 
« lU  damuM  mSerad  bj 
DD  of  the  delaf ;  and  m  be 


jonaboad  to 

Uie  appellee  l^  -. , ,  . 

ii  enUUed  to  bave  the  land  stdd  at  am  tor  hie 
debt,  or  to  have  powwirion  deliTeied  lo  that 

— * d  proflta  may  be  q^ioprlated  where 

;ht  to  go,  you  can  oolj  coqMnd  the 
eebyglTin 

W  MOMCM       . 

^ El  all  caaea  of  inacdTent 

mortgagtva  the  Rule,  aa  oonatnied  by  the  court, 
offers  a  atroDK  inducement  lo  keep  the  mort- 
gagee out  of  hla  mon^  as  long  as  powible  with- 
out intereat,  or  any  other  compenaation  for  the 
[4011  delay.  An  inaolvent  corpontloa,  a  railroad 
company,  for  instance,  makes  default  In  its 
mratgaee  bonds  which  amount  to  twice  the 
Talneuthepi 
obtained  for  iti 

ipolnted,  1  . .      .  „ 

J]  bond,  little  more  than  the  probable  coats, 
and  then  uae  the  road  for  three  years,  making 
millions  of  dollars  out  of  ft  with  which  to  pay 
debts  lubiequcut  to  the  mortgage,  or  distribute 
among  interested  partlea.  Ko  more  striking  in- 
itance  of  its  injualice  is  needed  than  the  case 
before  us,  where  an  utterly  insolvent  Corpora- 
tion, with  a  decree  for  money  largely  in  esceaa 


tion  receives  nbt,  or  uses  the  property  lo  the 
Talne  of  tB8,000,  while  they  litigate,  without  a 
shadow  <d  right,  in  this  court  for  three  years, 
and  ^>propriate  this  (38,000  to  their  own  use. 
and  are  not  held  reaponsible  for  this,  though  the 
bond  expressly  mentl<HU  "tbuM  and  tf«f«Utot" 
of  the  [voperty  as  one  of  theirUabilitieaif  Uiey 
foil  to  make  good  tbdr  plea. 

But,  it  it  siOd,  the  Rule  only  provldea  for  the 
use  and  detention  of  the  property,  before  the 


decree,  which  la  appealed  Rom.  Iiie  language 
of  the  Rule  it,  that  in  toch  cases,  mentlonlog 
mortgage  foredoauretuIlBBpeciflcally,  "Indem- 
nl^  In  all  inch  cases  is  only  required  In  an 
amount  auffldent  to  secure  the  nun  recorered 
for  the  uae  and  occupation  of  the  proper9>  and 
the  coats  of  the  auit  and  just  damagea  for  dd», 
andcoataandintereetontheqipeiu."  Thattoe 
uae  and  detention  ben  qtoken  of,  like  all  (be 
other  class  of  damagea  there  mrationed,  Isauoh 
■  as  mav  thereafter  be  reooraed,  la  aa  plain  as 
that  uie  delay  and  the  coats  and  Intereat  ara 
such  as  follow,  and  not  such  aa  precede,  the 
decree.  It  la  aenaeleas,  without  it  meant  tbis, 
and  auch  has  been  the  practical  conatracdon 
aince  its  adoption. 

Not  only  Is  this  true,  In  practice,  but  In  Oie 
leading  case,  coiutrulng  this  rule^or  the  first 
time,  atJiTvnt  r.  McOarttr,  21  WalL,  80  [88 
U.  8.,  XXn.,  fllD],  the  Oii^JvtUM  expressly 
held  that  the  ren^  Daentioncd  In  Uie  Rule,  b 
(hot  accruing  after  tbe  ni^eaL 

That  was  an  appeal  frmn  aforeclosure  decree 
and  a  motion  for  addi&nal  aecurity  In  this 
court.  Mr.  PblUipa,  for  q>peUanL  to  support 
of  the  sufficiency  of  tbe  bond  .died  Beb«rU  t. 
Cbep«r,  to  show  (hat  nothing  could  be  recovered 
[40t)f<"li<i^M  and  detention  c^  tbe  proper^.  But 
the  Chi^JvtliM,  after  dting  the  Rule  twrte- 
Um,  said ;  "  This  is  a  suit  on  a  mortgage,  and, 
il8 


therefore,  under  this  Rule,  a  case  in  which  the 
Aidge  who  rigna  the  citation  ia  caBed  upon  to 
detmnine  what  amount  of  tceuri^  win  ne  suf- 
ficient to  secure  tbe  amount  to  b»  rteawrtd  lot 
the  use  and  detention  of  the  pttqiertr,  and  the 
costs  of  tbe  suit,  and  )ual  damagea  iot  tlie  da 
tayand  coats  and  Intereat  on  the  appeal." 

Here  is  a  construction  <<tbeRu»  byannanl- 
moua  court  In  a  case  where  the  jnedae  ipieetioa 
was  presented. 

The  decision  of  the  court  in  tUa  caae  over^ 
mlea  {t,and  establlalies  in  its  place  a  Rule  whidb, 
In  nuny  cases,  mutt  wwfc  InJutUoe,  ard  In  no 
case  is  equitable ;  for.  In  the  language  ct  that 
Rule,  leaving  out  the  words  use  and  oetentioB, 
this  is  a  necessary  part  of  the  other  word^  "Jnat 
damagea  for  the  delay." 

Mr.  Jvttiei  Fl«ld  concma  with  me  In  thla 
dissent. 

nue  cxipr.    Test: 

James  B.  HciEeniier,  Oerki  Sup.  Otmit,  C  & 

Cltad-mD.S.,t6CL 


DISTRICT  OF  COLUMBIA  Fff.  in  At.. 

*■ 

CHARLES   H.   ARMB8,  Admr.   of  E.  W. 

Du  Boiz,  Deceased. 

<8ee  a.  &,  IT  Otto,  Uff-OEB.) 

Zunotfe,  «Am  may  bt  a  witntm—qumUotk  ftr 
eovrt—fiuttion  far  Jiirf—d0etivi  liOtwdk, 
totfUaet  at  to. 

1.  A  luDOtlo  or  apenoDaflectedwtthmsBDRTls 
aJmlssnite  aa  a  wltneai  If  he  ba*e  sullMent  undv- 
Mandluto  ^ipraba^  tbe  oUliattoD  of  an  eath. 
and  to  M  capable  of  (iTbw  a  oomet  Moonnt  of  the 
matter wMc&bslMa seen M'bMid  In  raferenoe  to 

&  WtaeUkera  luoatiocr  Inaane  oersoa  haaasO- 
Hmnt  nnrientaDdlnc  to  be  ailmjssIM*  ■■  a  wtlsHB, 
ion  to  be  detsnnlned  brwe  eMntopon 
iMi  «t  the  nar^  htmitf  .  and  of  any  ooB- 
MiMSes  wBeeanspsafctothenaturoaaa 
„  _  hto  iMaaHj'. 
ItttfcrtbeluTrloa ■    " 


ttBdanaarDuaabBiaelar:  ai 
_._ — ^,_muDic^aloarpwatioiitaK... 
H  f or  injiniei  reodTed  D«n  a  fall  cauasd 
stlra  ridewalk,  proof  that  otkar  mmMmhs 
taoharaotar  ha*«  becsi  treqoeot  tliers,ls 

[No.  a78J 
Ipr.  14,  MB,  188S.  SteOtaXaa  7,1888. 


trict  of  Colombia. 

This  action  was  brou^t  in  the  court  below, 
by  Du  Boee,  rince  deceased,  to  recover  damagei 
for  Injuries  tiecei<red  from  a  fall  caused  by  a 
defecdve  ridewalk  in  the  Cflty  of  Washington. 
Tbe  trial  below  having  resulted  In  a  vodlet 
and  Judgment  to  favor  of  die  plrintitr  tcr 
(lO.mo,  with  costs,  the  defendant  smdoutlUi 
writ  of  CRor. 

The  facts  of  the  case  are  fully  stated  by  the 
court 

Mam.  A.  G,  Rlddl*  and  mmoola 
Millert  for  plaintiff  In  error. 

MtMTt.  S.  ShoUalwrMr,  J.  X.  IPHmhw 
WiUvim  Binet/,  A.  A.  BirMj'  and  O.  R, 
Armu,  Im  defendvnt  in  error. 
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DmBnrr  or  Coluxeu  t.  Abiub. 


«»-(M 


Mr.  Jvmet  TWiA  deUrered  the  opinion  of 
the  court: 

This  waain  action  toTeoaTerdamueaforlii- 
liiriea  received  by  tlie  ■  ptalntilTa  iDtestate, 
i>a  Bow,  from  t  iill  c«Md  by  %  defcctiTo 
ddewsIklntbeOI^of  WasliinKtoii.  In  1818. 
the  boud  of  pnblic  worb  of  the  dtf  cansed 
the  KTBde  of  tbe  curienrwajof  TnlrteeDtb 
BtieM,  between  F  and  O  Btreeta,  to  be  lowered 
Mverd  feeL  The  dtttance  between  tbe  curl>- 
•tone  of  the  carriagewBT  ind  the  Hne  of  tbe  ad- 
jacent  bnOdlnga  wu  Utfrtf-dx  feet  At  the 
tfane  the  acddent  to  the  det^ased  occiuTed,aila 
portion  of  tlie  itieet—aidewaUt  it  ma7  be  termed 
to  designate  It  from  tlte  carrlagew^,  aithon^ 
ml7  a  part  of  It  ia  given  up  to  foot  pae 

—  --  -"^  Bleiit  feet  north  of  F. 


at  the  earrivewej,  Bnt,  for  some  dietance  be- 
rsMll  7""^  *'"'  poinl,  onlj  twelve  feet  of  the  eide- 
1-"  walk  wee  cut  down,  thua  leaving  an  atmipt  d»- 
■oent  of  about  two  feet  at  a  dlitaoce  of  twelve 
feet  from  the  curb.  At  thie  descent,  from  tbe 
elevated  to  the  lowered  part  of  the  ddewalk, 
there  were  three  itepa;  bnt  the  place  wu  not 
gwuiJed  either  at  Its  side  or  end.   Nothing 


a  contract  enrgeon  of  the  united  Slatea  Armv, 
while  waUng  down  Thirteenth  6ti«et,towarda 
F  Btteet,  felfdown  thfa  deacent  and,  atriUnff 


upon  Ua  kneea,  lecdved  a  concnadon  whl(£ 
Injured  hla  apine  and  produced  parlia]  paralj- 
aif,reaiitllnginthe  impurment  of  hia  mind  and 
nltlmateiv  In  hi*  death,  which  occurred  since 
the  trial  below. 

Ilie  present  action  was  for  the  inJuT7  thna 
floatained.  He  was  himself  a  witneaa  and  It 
apmaied  from  his  testimony  that  bis  mind  was 
mble.  His  statement  was  not  alwaja  as  di- 
rect and  clesr  as  would  be  expected  from  a  man 
In  the  full  vigor  of  his  mind.  StUl  it  was  not 
Incoberent  nornnintdlJgiUe,bntevtncedafnU 
knowledge  of  the  matlera  In  relation  to  which 
hewas  tMti^fing.  A  phjrslciBn  of  the  Govern- 
ment Hoaplta]  for  the  linane,  to  wfaicb  the  de- 
ceased was  taken  two  year*  afterwards,  testified 
that  be  was  affected  with  acute  melancholy: 
that  sometimes  It  was  impossible  to  get  a  word 
ttota  him;  that  hb  memoij  was  impaired,  but 
that  be  was  able  to  make  a  substantially  co^ 
net  statement  (tf  fact*  which  transpired  before 
the  injury  took  place,  though,  from  the  im- 
pairment of  hi*  menicny,  he  might  leave  out 
some  important  part,  that  therawouid  be  some 
OonfuaioD  of  Ideas  In  his  mind,  and  that  he 
dtnuM  not  be  hdd  responsible  for  any  criminal 
act  A  phvstcian  (rf  the  Freedmen's  Hoepital, 
•n  whictt  toe  deceased  was  at  i ' ' — 


J  of  bis  mind,  and  that  he 

there  in  June,  187V,  Insane.  He  bad  attempted 
to  commit  suicide,  and  had  stock  a  fork  into 
his  neck  ieveral  times.    Upon  this,  and  other 


doKHiv  of  similar  Import,  and  the  feeble- 
■  exhibited  by  tbe  deceased  on  tbe  stand,  the 
eoonsdforttodty  requested  the  court  to  with- 
draw his  teadmony  bpm   tbe  }ury,  on  the 


groond  Stat  his  mental  beolttesweresofarlm- 

pdredaato  render  Urn  incompetent  to  te*ti- 
(■•11^  as  a  witness.  This  the  court  rcfuwd  to  do, 
"■but  instructed  the  Jury  tf"**  '•'"  •—»<—"—'  —"-* 

be  taken  with  some  alloi 

bu  IT  Otto. 


condition  of  mind  and  his  Incapacity  to  lemem- 
beraU  the  drcnmstance*  which  BUghl  throw 
tome  li^t  on  his  preaent  eondltlon.  This  re- 
fussl  ud  ruling  of  tbe  court  oonttitute  the 
flrst  error  asalraed. 

Tberulingu  the  court  and  italnstmctlon  to 
tbe  Jury  ireie  entirely  correct  It  is  nndout*- 
edly  true  that  a  lunatic  or  insaoe  person  may, 
from  the  condlticm  of  his  mind,  imt  be  a  com- 
pc^t  witness.  His  Incompetoicy  tm  that 
ground.  If  ke  incompetency  lor  any  other  canse, 
must  be  passed  upon  by  the  court,  and  to  aid 
Its  Judgment,  evidence  of  his  conditloa  is  ad- 
missible. Bnt  lunacy  or  insanity  ssenmes  so 
many  form*,  and  la  to  oflim  partial  In  its  ex- 
tent being  frequentiy  confined  to  particular 
subjects,  whilst  there  is  full  Intelligence  on 
other*,  that  the  power  of  tbe  court  is  to  be  ex- 
ercised with  the  grestest  cautloa.  The  Imoks 
are  full  of  cases  wbeie  person*  showing  mental 
derangement  on  some  snbfectsevinoeahi^  de- 
gree M'intelligenoe  and  wisdom  on  others.  Tbe 
existence  of  partial  fatsaulty  does  not  unlit  in- 
dividuals so  affected  for  the  tianaaction  of  bnsl- 
nesB  on  all  subjects,  nor  from  giving  a  perfectly 
accurate  and  hidd  stntemeDt  of  what  they  have 
seen  or  heard.  In  a  case  in  the  Prerogative 
Court  of  CftDterbury,  counsel  stated  that  partial 
Insanity  was  unknown  to  the  law  of  England; 
bnt  the  court  retdied  that  if  by  this  was  meant 
that  the  law  never  deems  a  person  both  sane  and 
Insane  at  one 'and  the  same  time  upon  one  and 
the  ssme  subject,  the  aaeiti(»  was  a  truiam; 
and  added:  ''if  by  that  position,  it  be  mesnt 
and  intended  that  the  Wf  of  finglaiul  never 
deems  a  par^  both  lane  and  insane  at  different 
timea  upon  the  same  subject  and  both  sane  and 
insane  at  tbe  tame  ttme  upon  different  subjects, 
there  can  scarcely  be  a  posftton  man  dertitnte 
of  legal  fonndatlon,  or  rather  then  can  acaicely 
be  one  more  adverse  to  the  stream  and  cunent 
of  Iwal  authority.*  i>M  v.  Gtonk,  8  Addama, 
Ecd.,  n.  H. 

The  genera]  rule,  theretMe,  Is,  that  a  hmatle 
or  a  per«(»  affected  with  insanity  iaadmlstlUe 
as  a  witseea  if  he  liave  anfflcient  undwstanding 
to  apprehend  the  obligation  of  aa  oath,  and  to 
be  cqiaUe  of  giving  a  oonect  aoconnt  of  tbe  [SSt] 
matterawbldkliehM  sea  or  heard  in  reference 
to  tbe  qnettioo*  at  lame;  and  whether  he  liave 
that  nndenlandlng  I*  a  question  to  be  deter- 
mined t^  the  ooim,  upon  examination  of  tbe 
^txtj  himself,  and  any  competent  witnesses  who 
can  speak  to  the  natore  aiid  extent  of  Us  In- 
sanity. Snd)  was  tbe  decMm  of  the  Court  of 
Criminal  Appeal  in  England,  Intitecaae  of  Jfe- 
gina  V.  fiOt:  S  Oox,  Gr.  Gas.,  W».  Tbete  tbe 
prisono-  had  been  convicted  of  maotlau^iteri 
and  on  tbe  trial  a  witness  had  been  admitted 
whose  incompetency  was  urged  on  the  ground  of 
allwed  Insanky.  Hewasapatlentin  ahmatlo 
aBymm,iindR' the  ddnskm  that  he  had  a  number 
of  spirits  about  Urn  which  were  oontfanially 
talking  to  him,  but  the  medical  miperintendent 
teaUfled  that  he  was  capable  of  gtving  an  ao- 
count  of  any  transaction  that  happened  bef  we 
U*  STCS;  that  be  bad  ahray*  fonnd  lilm  so;  and 
that  it  was  solely  wl*Ji  reference  to  the  ddoiion 
about  the  spirits  that  be  conridered  him  a  lu- 
natic. Tbe  witness  himself  was  called,  and  be 
testlfled  as  follows:  "  I  am  fully  aware  I  have 


ib.Google 


BuPBma  CousT  of  thx  Uihted  Statbb. 


I  MD.    I  know  wb<dt  kre  mine.    Thote  tbnt 
ucend  from  mf  stOBwch  ind  III7  held,  and  alM 


Jr  head.  They  apeak 
arly  »t  nighL  Th' 
■plritsare  Immortal,  lam  tau^tby  myrclIgiL- 
from  my  chlldliood.  No  matter  bow  faith  goes, 
all  live  after  my  death,  Uiobc  that  belong  to  me 
and  those  that  do  noL"  After  much  more  of 
thl«  Uod  of  talk  be  added:  "  They  speak  to 
me  iostantly:  they  are  speaking  to  me  now: 
they  are  not  separate  from  me;  thej  are  around 
me  speaking  to  me  now;  but  I  can't  be  a  spirit, 
for  I  ua  flesh  and  blood.  They  can  so  In  and 
out  through  walls  and  pbces  Which  laumot" 
He  also  stated  hlsoptnionofwhatitwas  totake 
an  oath:  "When  I  swear  "he  said  "I  appeal 
to  the  Almighty.  It  Is  perjury,  the  breaking 
of  a  lawful  OBLD,  or  taking  an  unlawful  one; 
he  that  does  It  will  go  to  bell  for  all  eternity." 
He  was  then  swotn,  and  gnTB  a  perfectly  (»1- 
lecled  and  rational  account  of  a  transaction 
.-  which  he  declared  that  he  had  witnessed.  Ho 
^  was  in  some  doubt  aa  to  the  day  of  the  week  on 
wbfch  it  took  place,  and  on  croe»«zaininatfon 
said:  "  These  creatures  ioslst  upon  it,  it  was 
Tuesday  night,  and  I  think  It  was  Houday;" 
whereupon  M  was  asked:  "  la  what  you  have 
told  ua  what  the  spirits  told  you,  or  what  you 
recollected  without  the  spirits?"  And  be  said: 
"No;  the  spirits  assist  me  in  speaking  of  the 
data,  I  thougbt  it  was  Monday  and  tbey  told 
me  it  was  Christmas  eve,  Tuesday;  but  I  was 
an  eye-wiinesB,  an  ocular  witness  to  the  fall  to 
the  ground."  The  question  was  resBrred  for  the 
opinion  of  the  court  whether  this  witness  was 
competent,  and  after  a  very  elabonUe  discussion 
• ' beld"^  


of  the  aubject,  it  was  held  thai  he  was.  OAitf 
Jvtttt»  Cunnbell  said  that  be  entertained  no 
doubt  that  the  rule  laid  down  by  Borvn  Parke, 
in  an  unrrported  case  which  hid  been  referred 
to,  was  correct,  that  wherever  a  delusion  of  an 
insane  chuactei  exists  in  any  penon  who  is 
called  as  a  wltneea,  it  is  for  the  judge  to  deter^ 
mine  whether  the  person  ao  called  has  a  suffi- 
cient sense  of  reH^on  in  his  mind  and  a  suffi- 
cient undeistAndlng  of  the  nature  of  an  oalh. 
and  It  Is  for  the  Jury  to  decide  what  amount  of 
credit  tbey  wQl  give  to  his  testimony. 

"  Various  authorities"  lald  the  mitf  Jvttiea 
"have  been  referred  to,  which  lay  dovm  the 
law  that  a  person  mm  eompe*  meniii  is  not  an 
admissible  witness ;  but  in  what  sense  is  the 
expression  non  wmeot  (MnM*  employed  T  If  a 
person  be  ao  to  such  an  extent  as  not  to  under- 
stand the  nature  of  an  oath,  he  Is  not  admiss- 
lUe.  But  a  prason  subject  to  a  considenble 
amotmt  of  insane  delusion  may  yet  be  under 
the  sanction  of  an  oath  and  capable  of  giving 
ven  material  evidence  upon  the  subject-matter 
unoer  conaideration.''  And  the  Cti^  JtLitUt 
added:  "  The  proper  test  must  alw^s  be— does 
the  lunatic  undeistand  what  he  Is  saying ;  and 
doet  be  understand  the  obligation  ta  an  oath  t 
The  lunatic  may  be  examlnS  himself,  that  his 
■tate  of  mind  may  be  discovered,  and  witnesses 
may  be  adduced  to  show  in  what  state  of  sanity 
or  Insanity  he  actually  is ;  still,  if  he  can  stand 
the  teat  proposed,  the  Jury  must  determine  all 
tbe  rest."  He  also  observed  that  in  a  lunatic 
asylum  the  patients  are  often  the  only  witnesses 
620 


of  outragM  upon  themaelvei  and  others,  and 
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lersoD,  JvftUt  Coleridge,  Banm  Piatt  and 
J^utke  Talfourd  agreed  with  the  i^i^Jtutiee. 
the  latter  observing  that,  "If  tbe  propoailioD 
that  a  person  euCering  under  an  inssne  delu- 
sion cannot  be  a  witness  were  maintained  to 
the  fullest  extent,  every  man  subject  to  the 
most  Innocent,  unreal  fancy  would  be  excluded. 
Martin  Luther  believed  that  he  had  a  peraonat 
conflict  with  the  deviL  Dr.  Johnson  was  per- 
suaded Uiat  he  had  heard  his  mother  speak  to 
him  after  death.  In  every  case,  the  Judge  must 
determine  according  to  the  circumstances  and 
extent  of  tbe  delusion.  Unless  Judgment  and 
discrimination  be  applied  to  each  particular 
case  there  may  be  tne  most  disastrous  conse- 
quences." Tlus  case  is  also  found  in  tbe  8d  of 
Denlstm  and  Pearce's  Crown  Cases,  264,  wber« 


the  testimiMiy  of  Socrates,  for  be  had  one  spirit 


aware  of,  and  It  entirely  diqxises  of  the  ques- 
tion raised  hen. 

On  the  trial,  a  ntemhei  of  tbe  HetropoUlan 
police,  who  saw  the  deceased  fall  on  the  side- 
walk and  went  to  his  assistance,  was  asked, 
after  testifying  lo  the  accident,  whether,  while 
be  was  on  bis  beat,  other  accidents  had  hap- 
pened at  that  place.  Tbe  court  allowed  the 
questioD  against  the  objection  of  tbe  d^s  coun- 
sel, for  the  purpose  of  showing  the  condition  of 
the  street,  uid  the  liability  ti  other  persons  to 
fall  there.  Tbe  witness  answered  that  be  had 
stumble  over  there.    He  remem- 


beied^end 


sending  home  In  a  hack  a  woman  who 

bad  fallen  there,  and  had  teen  as  many  as  Ovo 
persona  fall  there. 

The  admission  of  this  testimony  is  now  urged 
ai  error ;  the  point  of  the  objection  b^g  that 
it  tended  to  Introduce  collaleial  issues  and  thos 
mislead  the  J^7  from  tbe  matter  directly  In 
controversy.  Were  such  tbe  case,  the  obJc«on 
would  he  tenable ;  but  no  dispute  was  made  aa 
tc  these  accidents,  no  question  was  raised  aa  lo 
the  extent  of  tbe  injuries  received ;  no  point 
was  made  uoon  them ;  no  recovery  was  sought 
1^  reason  <a  thepi ;  nor  any  increase  of  dam- 
ages. They  were  proved  simply  as  circum- 
stances which,  with  other  evidence,  tended  to 
show  the  dangerous  character  of  the  sidewalk 
In  Its  unguarded  condition.  The  frequency  of  (kssI 
accidents  at  a  particular  place  would  seem  lo 
be  good  evidence  of  its  dangerous  character; 
at  least,  it  Is  some  evidence  to  that  effect.  Per- 
sons are  not  wont  to  seek  such  places,  and  do 
not  willingly  Ul  into  them.  Here  the  character 
of  the  place  was  one  of  the  subjects  of  Inquiry 
to  which  attention  was  called  ^  the  nature  ot 
the  action  and  the  pleadings,  and  the  defend- 
ant should  have  been  prepared  to  show  its  real 
character  In  the  face  of  any  proof  besxing  on 
that  BUbJecL 

Besides  this,  as  publicity  was  necessarfly  given 
lo  the  accidents,  they  also  tended  to  show  that 
the  dangerous  chancter  of  the  locality  was 
brought  to  the  attention  of  the  dty  authori- 
ties. 

In  QuitOan  T.  Dliea,  11  Hun  [817],  which 
10?  G.  S. 


i  by  Google 
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wu  befon  thf  Supreme  Court  of  Her  Totk, 
Id  an  action  lo 'recover  duMgce  for  injuriei 
nutnined  by  tlie  pUIntifl  thiouch  the  neglect 
of  Um  dtr  to  repair  Ita  aldenalk,  he  wtu  al- 
lowed 10  uiow  that  while  it  wai  out  of  repair 
other  penoDi  had  slipped  and  fallen  on  the  walk 
where  be  wvtinjnrea.  Itwaa  objected  that  the 
testimony  preaented  now  Inuee  which  the  de- 
fendant could  not  be  prepared  to  meet,  but  the 
court  Mid :  "  In  one  sense,  ereiy  Item  of  testi- 
mony, material  to  the  main  Issue,  introdncea  a 
new  issue ;  that  is  to  aay ,  It  calla  lor  s  reply. 
In  no  other  sense  did  tlie  testimony  In  question 
make  a  new  Issue.  Its  only  importance  was 
that  it  bore  upon  the  main  issue,  and  all  legltt- 


la  affirmed  by  the  Court  of  Appeals 
of  New  To^  an  the  Judges  concuiTinsr,ei — 
ane,who  was  absent.    7«N.T.,«0S. 

In  an  action  against  the  City  of  Chicago,  to 
rcGorer  damages  resulting  from  the  death  of  a 
person  who  in  the  nl^t  stepped  oB  an  approach 
to  a  bridge.wbile  It  was  sinncing  arouna  to  en- 
able a  veMcl  to  pass,  and  was  drowned— It  belog 
alleged  that  the  acddent  happened  by  reason  ol 
tiie  uKlect  of  the  dty  to  supply  sufDcient  lights 
to  enable  persons  to  avoid  such  dangen — the  Su- 
preme Court  of  Illinois  held  that  It  was  compe- 
tent for  the  plaio  tiff  lo  prove  that  anoUwr  penoR 
bad,  under  the  same  circumstance*,  met  with  a 
similar  accident,  ChicagoY.  l^noert,4Sin.A(t9. 
To  the  objectloD  that  the  evidence  was  Inadmis- 
sible, the  court  said ;  "  The  action  was  based 
upon  the  uKllgence  of  the  dty  In  falling  to 
[5S41  keep  the  bridge  properly  lighted.  If  another 
penon  had  met  with  a  umllar  fate  at  the  same 
place  and  trran  a  like  cause,  it  would  laud  Ia 
See  17  Orm 


show  a  knowledge  on  the  part  ot  ttie  dlj  that 
there  was  inaiteotiOD  on  the  part  of  their  agents 
having  charge  of  the  bridge,  and  that  they  had 
failed  to  provide  proper  means  for  Ote  protc» 
tion  of  persons  croaaog  on  the  brides.  As  it 
tended  to  prove  this  fact.  It  was  adodsuble ;  and 
if  the  appellants  had  desired  to  guard  snlnsl 
Its  Improper  arollcatlon  br  the  Jutrthqy  should 
haveasLedaninstructloollaiitiogutoltslqiil- 
imate  purpose." 

Other  cases  to  the  sanMKeneral  purport  mj^t 
bedted.  Seo,Ai^talav.Bitfen,910*:*B;Houm 
\.Metea\r  Zt  Conn.,681;  CtMin*  t.  mir^rd.  8S 
Id. ,  S7;  iJarb'tv  V.  TTsstfliorcfamr,  S3  N.  H. ,  401 ; 
mil-v.  A£Cb.,SSMe.,4S8;jr(mtT.  Ximwfn, 
88Vt.,691;iMpiUT.£<nMrv,74Ind.,0SO-  The 
above,  however,  are  suffident  to  sostaln  the  no- 
tion of  the  court  below  In  admitting  the  testi- 
mony to  which  objection  was  taken. 

JudgmanX  aHmttd. 
nrueoopr-   rat; 
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THE  DECISIONS 


Supreme  Court  of  the  United  States, 

AT 

OCTOBER  TERM,  1883. 


!■  the  Hmttar  of  AMENDUEHTB  TO 
RULB8  1  AKD  10. 


Amm^om  Sbt.  a.au. 


unr  Utflooon  mu  oem  OUMQ  HI  us  pnoBce 
tAkli  wvnOt  In  the  ttaVa  <Mv»  of  Mndlns 
original  rec<»di  to  theprinter  to  beprlnUd,  and 
of  Uxlng  In  Ibe  bin*  of  COM  •  Im  lor  ana  man- 


Mtisulon  wo  And  thatflMitnttiloiw- 
« lS«  ttf  tbe  doA  WM  pHNd  In  17M, 
and  tliat  under  lUa  Matule  a  taoie  of  f 


,_  ja  made,  Ij  role  or  oilMrwlae, 
for  jnintlog  the  raoonj^  tutU  Janoat;  Tonn, 
1881.  Bafm  that  tbne,  the  practice  wa4,a«  we 
aie  informed,  for  IbeoomttoaM  the  original 
record,  and  tbectek  made  two  manuacrfptoop- 
lea  for  (be  UM  o<  the  parties  For  these  ooplea 
bedwrmd  thepartiea  aocoidlng  lotheeMab- 
liahed  table  of  fW  At  Jaiiuai7  Teno,  18S1, 
the  AttomeT-Oeneral,  in  bdialf  ttf  the  Unllad 
Statea,  appfled  to  the  oonit  fw  leare  to  take 
W  the  original  reeoida  In  ocftaln  caata  fkom  the 
clerk*!  office  to  be  nrinied:  at  the  aame  time  n- 
ihidbeen 


maiidiig  that  behid  been  Informed  that  t 
caiea  It lud  been  the  habf  t  ot  Ibe  cleA  to  I 


.    OWJMKwMwabaU,  making  I 
t,  atalea  "That  the  clerk  of  tbli  ooi 


cbane 
dag&t 


nparttoonldn 

lit  paTuic  for  tfa 
lent  which  the  d 


__  .     u  clerk  law  pr^Mr  to  make 

be  tiifactoiT  to  the  conrt."  Theoriginal_._ 
orda  In  tbeae  caaaa  were  afterward!  taken  to 
the  printer  and  printed,  and  tl>e  clerk  charged 


the  lecorda  waa  adopted,  which  prorlded  for 
the  taxation  of  the  feet  for  one  manaacript  COOT 
of  the  racoid  in  the  bill  of  ooala.  When  ihli 
rule  waa  promnlgated,  the  eout  conalMed  of 
Oki^JtiJim  Marehall  a  ~  -     - 

win. 

prOTUon  of  the  rule,  for  the  r 

otben,  that  ft  allowed  the  clerk  a  fee  for  a  eop/ 

whether  one  waa  made  or  not 

Under  the  mle  tbua  adopted,  the  printing  of 
recorda  began,  and  from  tne  mat  the  otiginat 
leeorde  were  aeot  to  the  printer,  and  a  fee  for 
one  maauicript  coi7  waa  charged  In  the  coata, 
irtien  In  tact  no  o^ea  were  mad&  Tbenj  ia 
abundant  eridenoe  that  at  the  oulaet  thii  prac- 


Btructed  the  Judidair  Committee  to  "Itigulre 
whatooaUarechargea  a^inti  the  United  SUteo 
tor  nrinied  ooidea  «  recorda  of  Kiilapendiuc  in 
the  Bnpreme  Court  which  have  been  lolotoa  at 
tbe  ezpcnae  of  the  United  Statea,  •  •  •  and 


the  progreaa  of  thdr  Inqalriee,  and  puBBoni 
Ibemidveafullj  of  tbe  mode  of  doing  the  bull-    tSJ 
neaa  and  of  the  cmiqwiuatioD  Ihnef or. 

In  1800  the  Rulea  were  nvlaed  bf  (^itfJvM- 
tie»  Taney  under  the  direction  of  the  aourt,and 
tbeproTlaloa  tor  ntnling  the  recorda  waa  pnt 
into  tbe  form  In  which  It  now  wpeara  in  para- 
nvbBt,8,4and6of  Rokia  WeaieadTlaed 
that,  ifflor  to  tbe  death  of  Chttfjvttiee  Taney, 
no  mannacript  coplea  of  the  recorda  were  ever 
made,  and  that  the  tea  tor  one  copy  waa  alwara 
charged  tn  the  coats.  Since  the  death  of  CAf^ 
JtMhei  Taaey  copiea  hare  in  loma  cssea  been 
made.  The  present  clerk  has  followed  tbe  prac- 
tice <d  his  predeceaaDTB. 

We  are  entlrelr  aatlafle 
it  now  ezlaU,  ia  ui  all  nis 
haa  bean  for  more  than  fifty  years,  and  that  at 
the  beginning  it  leorfTed  the  approral  of  the 
oourt  No  one  now  on  the  bent^  ever  beard  of 
any  complaint,  or  of  any  q^lication  for  a  re- 
tazatioo  of  costs,  on  account  of  what  was  done, 
nntll  late  In  the  laat  Term,  when  a  motion  for 


4,B;S,I 


Bumma  CoiTnT  or  thz  Uxited  Btatei. 


K-taxadoii  wu  nude  In  the  cms  of  Jama 
CampbeUV&Xyi.,  788]. 

There  is  u  apparent  conflict  between  the 
Rules  and  the  practice  under  them  which  ou^t 
not  to  exliL  It  Is  «lw  evident  that  what  waa 
tfvj  jwn  tgo  ao  mora  Uiao  a  reatonable  oom- 
penntion  forthe  important  serrlcca  of  Ifaecldk 
IB  now,  under  the  operation  of  the  Rulea  aa  tlien 
construed  and  the  practice  then  Inaugurated, 
tnr^r  than  it  ougbt  to  be.  To  prevent  miaun- 
derstaodiOKB  in  tne  future  and  to  reduce  the 
pensea  of  litiganta  without  doing  injustice 
the  clerk.  It  ia  oidered: 

I.  That  the  second  clause  of  Rule  1  be  amend- 
ed so  that  It  will  read  aa  followa: 

The  clerk  shall  not  permit  an  j  original  record 
or  paper  to  be  taken  from  the  couitroom,  or 
from  the  office,  without  an  order  from  the  court; 
but  record*  on  app«Ua  and  write  of  error,  ex- 
clusive of  origiDBl  paper*  sent  up  therewith, may 
betaken  to  a  printer  to  be  printed,  under  the  re- 
quiremente  of  Rule  10. 

II.  That  psnmpha  8, 4,  S  and  0  of  Rule  10, 
be  rescinded,  and  the  following  adopted  in  lien 

8.  The  clerk  shall  take  to  the  printer  tlieorig- 
Innl  record  in  the  office,  except  in  cases  prohiS 
Ml  iled  bj  the  Ttdee.    When  the  original  cannot  be 
taken,  he  shaU  furnish  the  printer  wlUt  a  man- 
uscript copy.    He  shall  snperriae  Uie  priDttn|, 


he  printe 
id  the  pa 


le  derk  tor  bis  service  under  the ! 
paragraph  shall  be  one  halt  the  rales  now 
lowed  bj  law  for  making  a  nanus    '  '     ~ 
and  that  shall  be  diarged  to  the  par 
the  muse  into  court,  umesa  the  court : 
wise  dIrecL    When  a  manuscript  copy  Ea  re- 
oulred  to  be  made,  full  fpea  for  a  copy  may  be 
diar^ed,  bat  nothing  in  addition  tor  the  other 


atrnmi, 


S.  In  all  cawM,  the  derk  shall  deliver  a  coty  of 
the  printed  record  to  each  par^  without  extra 
cha^e.  In  cases  of  dlsmisaal,  leversal,  or  af- 
llnnanc«,  with  costs,  the  fee  allowed  In  the  last 
paragraph  shall  be  taxed  ag^nst  the  party 
aninst  whom  the  cost*  are  ^ven.  In  cases  of 
dUmtssal  for  want  of  lurlBdiction,  such  fees 
shall  be  taxed  against  Uie  party  tninging  the 
cause  into  court,  unless  the  court  shui  other- 
wise direct 

True  oopr-   Teat ; 

Jamea  a.  HoKeoner.  OoA,  Snp.  Oonrt,  V.  B. 


UATTHEW  F.  JOHNSON,  Jtaa.  etc.  n  u^, 
AppU., 

BTEPHEHBOK  WATERS,  Admr.,  etc. 

(Bee  a  CL,  Bapa>t«%  ed,  <,  U 

Seeuri^  on  <g>peal, 

A  motion  tor  addlUonal  tedurKr  on  a  Mftrteitat 
band  will  be  denied.  In  s  suit  where  no  penonal  de- 
one  tor  moiier  can  ba  aiven,  and  tlie  olrcuutanoeB 
ef  the  paitim  aava  not  chaotied  ilooe  the  security 

***  [Ho.  aff.] 


SuimitM  Oct.  9,  USa.    DteUM  OtL  K.  USa. 

APPEAL  from  the  Circuit  Court  Of  the  Untied 
Stales  for  the  District  of  Louisiana. 
The  case  is  suffldentlj  ctated  bv  the  court 
On  motion  for  addittoual  secuifrroa  bond. 
Mam.  Jnliiu  Aronl.  Ainuy  A  ilethi  and 
H.  L.  Latonu,  for  appellee,  tn  auppcot  u  no- 


7n<(  motion  ii  denitd.  It  doea  not  appear 
from  the  motion  papers  that  the  decree  appnleS 
from  is  collectible  under  ordiiury  execution. 
The  bdr  Inference  from  the  stalemenla  in  the 
papen  Is,  that  the  suit  was  instituted  to  subject 
the  lands  In  diqmie  to  the  pmnent  of  ft  debt, 
and  Hut  DO  petacmal  decree  for  monqr  can  be 
given  against  the  qipdlant^  Theoontroveny 
seems  to  be  aa  to  the  rjghta  of  the  wpellee  In 
the  lands.  The  preeent  bond  is  tumdent  in 
amount  lo  protect  him  against  kes  pending  the 
suit  from  salee  for  taxea  If  he  avails  himself  of 
the  remedies  by  redemption  and  snbrcwatioti 
which  the  law  aJtorda.  At  aaj  rate  the  cjrcnm- 
etanoes  ol  the  parties  do  not  appear  to  have 
dianged  in  this  pordctilar  since  the  security  was 
taken  originaUr. 
True  oopT.   Heat : 

Jamea  H.  HoEson«ri  OUrk,  Sup.  Oonit,  U.J> 


CRANE  IRON  OOHFANT,  Fff.  in  B 
«. 
AUOS   HOAGLAND  m  al. 


CHAItLES  STUART  WURTB  et  ai.,  J^g^ 


(See  B.  O,  Bapoalar^  aa.,lt  U 

J&CiM  loditiniM. 

FotlaaatodliiUaiawTltoteTTar.toanni  a  d»- 
on  below,  lo  sBrlke  out  seslfnimnts  Ot  error. 

i  to  advance  the  causes.  dsakd,irbete  (he  teeetds 

lis  I II  iiiiC  111  II  III  III  ill  1 1  111  iiin  IhiiMiliiiiiiMil  iif  rill  HIS 
'  the  toirt  fM  Uie  defwidaala,  presents  quceUone 
_'  which  thk  oouK  has  tuiMlotloiL 

[Noe.  818,  810.] 
JfoMmi  wbKAM  Oet.  10.  188M.    LaiMi  OeL 

B9.au. 

F  ERROR  to  the  Bniffane  Ooort  of  the  Slate 
<d  New  Jersey. 

1  motion*  to  wsmlsB,  lo  affirm,  to  strike  out 
nment  of  erron,  and  lo  advanoa. 
-.  Th*o.  Uttl*,  for  datendanla  In  arot» 
lo  support  of  motions. 
Mr.  J.  a.  aUpman,  for  plalntifEs  In  error. 


Mr.  OhitfJvMltet  Wftlta  delivered  tiw  opin- 
ion of  the  court; 

These  ara  writs  of  emr  to  the  Supreme  Court 
of  New  Jeney,  and  the  motktna  to  ditnis*  an 


ib.Gootj^Tc 


tkm  U  IdtoItoI.  The  retwrd*  hsv«  not 
printed.  Mid  on  thflM  modoDi  w«  can  look  011I7 
lo  the  sUUmenta  of  counsel  m  Ihej  appear  In 
the  bri^  The  MtiKnment  of  erron  has  been 
priUed  In  the  brief  for  the  defendants,  and  the 
second  and  fifth  asiignmeDt*  clesrij  present 
queitiuu  of  which  we  have  JnrlsdictioQ.  Wheth- 
er the  erron  that  aerigned  aprpear  in  Uw  rec- 
ords we  cannot  on  tbese  motfons,  ss  thej  are 
now  presented,  floallj  determine,  tint  In  toe  al>- 
tence  of  anj  (bowing  to  the  contnt;,  we  wOl 
premnne  th^  do.  TIm  motions  to  dismua  must, 
therefore,  be  overruled. 

The  questions  loTolTed  are  not  of  a  character 
Qiat  we  ere  Inclined  to  consider  on  a  motion 
afOim,  etpeciallr  before  the  record  is  prhite_ 

It  win  be  time  enough  lo  conrider  the  objec- 
ttona  to  the  assignment  of  erron  when  the  cases 
oome  on  for  hearing. 

The  modooB  to  advance  the  casea  cannot  be 
granted  upon  the  showing  made. 

AU  (A«  mMtnuort,  oonte^aeaSj/,  ^lUai. 

True  oopr.    Ttat:  __ 

i._Ci.  a  «.«■ cto*.  Bnp.  Conr^  V.  B. 


^  OTIS  BIGELOW,  A-a*., 

«. 

OEOROB  A.  ASUEa 

(See  8.  a,  Beporter^  ed.,  U-ll) 

^te^  jmformanet,  «eA«n  Aerttd. 

Altboorh,  nndeT  the  SUtule  at  Fnudi.tbe  m 
OTUidiim  linied  bj  both  parties  li  not  mlBcleD 
support  •  GUI  lor  fpeotflo  performanae  of  a  < — 
tract,  rat,  whaa  CM  tanni  of  the  eonbast  hare 
been  otbenHae  elearireaMlUiedbrtheeTMenoe, 
and  tbei«  ba^  bean  fun  pertoraackoe  t^  ^ilDtlif 
BDd  nibatanMl  part  HAormaiioe  tv  dtAndaiil 
apecMo  perf onBaoaemll  be  deoreed. 
^^  rWo.  41.1 

Jrgtud  Oct.  tS,  . 


Jkeidid  Not.  «,  lait. 

APPEAL  from  the  Supreme  Couitof  the  Dla- 
trict  of  Columbia. 

TheblU  In  this  case  was  filed  In  the  Supreme 
Court  of  the  District  of  Columbia,  hddins;  an 
equitj-  court  for  aaid  District  br  the  appellee, 
to  compel  the  snedflc  performance  of  a  certain 
agreement  for  uie  converance  of  land- 

The  heaflnc  and  a  suheeqnent  rehearing  of 
the  case  leanlted  hi  the  entry  of  «  decree  als- 
misalng  the  bOL  The  complainant  baring  ap- 
pealed to  the  court  bdow  in  Oeneral  Term,  tlua 
decree  was  rereteed  and  a  decree  entered  r^ 
quiring  the  apedOc  performance  of  said  agree- 
ment;  whereupon  the  defendant  ^^Maled  to  this 

A  further  statement  of  the  case  appean  In 
(he  opinion  of  the  coiuL 
Mr.  S.  8.  '»r"^*T.  for  appellant: 
"Dniess  tbeessentlal  termaof  thetalecanbe 
ascertained  from  the  writing  Itself,  or  1^  refer- 
ace  in  it  to  something  else,  the  writing  is  not 
a  compliance  with  the  statute;  and  if  tM  agree- 
ment be  thu(  defective  It  cannot  be  enpplira  t^ 
parol  peoof,  for  that  would  at  once  introduce 
all  the  mischlefi  which  the  statute  was  in- 


Vffimi—WhM  U  ndMffit  not*  or  ■KnoraRdum 
«mit(r  tft«5tatwl«  w:  FVoHdi.    Bee  note  tv  Bsir;  t. 
CDombe. »  O.  B.  0  PK.X  ML 
UMD.8. 


T.  AMoa.  10-U 

tended  lopreTent,"saTathl«coait, in  WiOiam 
1.  Motri*,  «S  V.  e.,45ft  (XXIV^SSn. 

Jtm  Aip.  (n.  T.  A^doM,  16  Wend. ,  >8;  Aif- 
by  V.  Ogdint,  8  Johns.,  418;  find*  ▼.  WkiU- 
h<nm,  7  East,  S70;  MorUm  T.  Dtaiu,  18  Met., 
883; .ffnxfio T.  ai.  Aiul,  1  Yes.,  Jr..  890;  Blackt. 
Sales,  4»-6S;  Dattt  v.  SftMdi,  Se  Wend.,  Ul; 
Wriaht  T.  Waekt,  26  N.  T. ,  168. 

The  wrltins  must  so  deacribe  the  land  that  it 
can  be  identified. 

Browne,  Stat  Frauds,  8d  ed.,  406,  sec.  S85, 
and  anthoritieaclled;  ArfriMimv.Staiin-.SSPa., 
411;  AWMT.ffiQtnMn,80Pa.,180;  Ch.of  Advent 
T.  Arrww,  7  Rich.  Eq.-(S.  CX  878;  OrnfUm  v. 
Oifflmftm,  W  U.  S.,  100  (XXV.,  866);  Barrr 
T.  OooUSe,  1  Pet.,  040. 

Part  performance  win  not  justify  the  Intro- 
duction of  parol  proof  to  support  a  defective 

AyAU  v.  Dnmnond,  11  East,  148;  C(im» 
V.  Ootke,  1  Sch.  A  L..  22. 

In  this  District  it  is  not  neceeaar^  to  plead 
the  Statute  of  Fraud*,  unleas  the  answer  admits 
the 


Mr.  O.  H.  Awaaa.  for  appellee: 

As  to  the  admissibility  of  parol  evidence,  ee» 
Waterman,  sec.  288;  Barry  v.  OoomU,  1  Pet.. 
«B%K8;  Wmami  v.  M<rrrU,  86  U.  S.,  444 
(XXIV.,800»;  JCNKfev.  A>nt«r,llSHaM..4ia. 

Part  performance  of  parol  aneement  to  om^ 
vev;  OMweU  v.  OirrffuCim,  STet.,  86. 

''  A  part7,  by  actively  amrming  a  contract 
or  pnrcnase  *  *  *  ii  eetopped  utereafter  to 
de^  It*  force  and  effect." 

Big.  Estop.,  611,  dtine  Bmith  v.  SAmEw,  U 
Wdl,  888  (1*  U.  a,  ZZ.,  480);  Jforrtt  v. 
Bob.  41  Ala.,  SIO. 

Jfr.  ChitfJutUct  Wmit^  delivered  the  opln> 
ion  of  the  court: 

The  evidence  In  this  case  establlsheato  our 
entlie  latlafaction  the  following  facts; 

On  the  B2d  of  November,  1870,  the  parties  to 
this  suit  made  and  signed  the  following  memo- 
random  in  pencQ: 

"November  SSd,lB76. 

-  propoee  to  dve  mybouae  on  8th  Street,  sub- 
ject to  |2,000,ioronehou*eonDelawareAve- 
nue,  and  one  farm  In  Fairfax  Co.,  Tl,  and 
*S»caah.  Geo.  Annea. 

Accepted;  Otis  Hgelow." 

Both  partieatnUr  undetatood  at  the  time  that 
the  property  lef  erred  to  was  that  described  in  the 
Mil,  and  that  an  ezdunge  was  to  be  made  on 
the  term*  stated  in  the  memorandum.  Aa  tlt» 
wife  of  Bigelow  was  absent,  the  contract  en- 
tered into  could  not  be  consuiuaated  b;  an  In- 
terchange of  deeds  until  her  letum,  which  waa 
not  expected  until  some  time  in  January  f  oUow- 
,wa*  in  need  of  the  moner 

— hlm,(a  a  part  of  it,  and 

so  on  the  IMth  of  Novmnber,  two  days  after  th« 
memonndom  waa  signed,  be  and  u*  wife  ez< 
ecuted  a  deed,  in  accordance  with  tbe  terms  of 
the  contract,  conveying  the  house  and  lot  on 
Eighth  Street  to  ffigdow.  This  deed  Antm 
took  to  Bigelow  and  asked  for  $400  on  account 
of  the  money  he  was  to  have,  offering  to  deliver 
the  deed  if  the  payment  wo*  made.  Bigelow 
accepted  the  offer,  paid  the  money,  and  look  . 
Ul 


ib.Google 


SopamcB  CoDBT  of  ths  Dhited  SriTEi. 


Ibe  daed,  agnetng,  hownrer,  on  the  reqnnt  of 
Armei,  not  to  luire  the  deed  ncoi'ded  nstU  tiM 
contract  wu  otlwrwiw  performed.  Notwftb- 
Muding  Ihia  agnonant  be  did  beve  It  rocoided 
•tonce.  AttlwMmetimewlthtbedellTeiTof 
the  deed.  AnoM  pvt  filgelow  In  poeaeealon  of 


Annes  tlOB  more  on  the  ceah  pafmant  he 
to  make,  and  delivered  Um  the  poaNMlon  of 
the  proper^  on  DelMAre  Avenue.  All  tbl* 
wu  done  In  part  performance  of  the  contrmct 
en  Ilia  part,  and  It  waa  ao  miderahiod  by  both 
KiTtlee.  Armea,  after  be  got  poaaeialon  of  the 
Delaware  Avenue  propertj,  madeaome  lepaln 
on  the  boute  with  the  knowledge  of  Bigelow. 
Aftorwnrda  Blgelow  refuaed  to  canr  out  Ibe 
con'.ract  on  hla  part  tj  ddlrerlag  deeds  for  (be 
Delaware  Avenue  and  Virginia  proper^, 
bavlne  the  monorandnm  which  had 
•'■"iliii  his  pnnnrnninn  "" 
-  -,  learlngltlnpieceti 
Into  a  waaie-baaket. 
,__.  Upon  tbese  facta.  In  our  ofdnlon.  It  waa  the 
i^>J  duty  of  the  court  below  to  enter  the  decree  It 
did.  requiring  a  completion  of  the  nerformaoce 
of  the  contract  bj  Bigelow.  Wbetner,  in  view 
of  the  requitemenia  of  tbe  Statute  of  Pmods, 
Ibe  memorandum  dgned  bj  both  partiei  wu  of 


luelf  euffldenl  to  aupport  Ihe  bill,  la  a  queatfam 

—  '-  not  think  It  important  to  discnaa,  be- 

f  tbe  memorandum  la  not  enongb,  ibe 


tcrma  of  the  oontraci  have  been  otherwiae  clear- 
ly eatatdiabed  bj  tbe  evidence,  and  there  baa 
been  full  pnfomunce  by  Armea  and  aubatan- 
tiiUpart  performance  by  Blgelow. 
I^deertt  affirmed. 
nuaoopr.   Teat: 

JanKa  B.  MeKenney,  Onk,  Sop.  Oour^  V.  i. 


BUTUS  WAPLES,  Ftf-  '»  »▼.. 


KRS.  ELIZABETH  0.  HATS,  Natural  Tu- 
trix of  Her  Minor  CUldren,  xr  al. 


1.  Iba  «atate  aoqu 
Ijrapwtf  ModMaoM 


to  ttie  eitliisuiahnunt  of  a  mortcac*,  tbat 

MbatwiM  have  reatad  upon  thueatae^ao  that  be 
ntan  unineumband  rtifat  to  Ibe  uaeaod  aajormaut 
•r  the  ptopartr  durtni  auoh  lUa. 

1.  InYoiiiBlaan.  It  tbe  deteodanl  «o«a  to  trial  on  a 
petttton  dtfeeUve  In  not  leulnB  forth  Ibe  deed  un- 
Oar  whleh  plalntu  elalioa.  be  walvea  (be  objection. 

ATitttd0cLH,13&.    '     Aefdtiir<m.S,l8a. 

TK  EBBOB  to  the  Oircnlt  Court  of  Oie  ITnlted 
J.  Btatea  for  the  Dlatrlct  of  Loulalana. 

Thia  action  waa  broocU  in  Ibe  Fifth  Dlatrict 
Court  for  the  Pariah  ot'Orieana,  by  Ibe  defend- 
ant in  error,  to  recover  pommrion  of  three  lob 
«f  ground  which  bad  been  condemned  and  sold 
under  the  Act  of  July  19, 1889. 

Dpon  petition  of  Ihe  defendant,  tbe  cauae 
wu  Bubaequently  removed  into  the  court  be- 
low. Tbe  trial  having  raaulted  in  a  verdict 
4M 


andjudgment  in  favor  of  tbe  pUntUf,  tbe  d»- 
fen&uit  lued  out  thla  vrrit  of  error: 

The  facta  of  the  caae  are  elated  by  the  court 

JTaMrt.  ChftrUs  W.  Horaor  and  J,  P. 
Bonwr,  for  plaintiff  In  error: 

The  Judgment  creditor.  Brad 
to  look  to  the  proceedi  only;  b 
of  being  paid  out  of  the  proceeda. 

AtaandtY.  Jatob,  B  Mart,  684;  Own  t. 
Zaidtait,  10  Mart.,  468;  OhiapilUt  v.  ZonuMc, 
10  Mart,  448;  Omvd  v.  Primr,  B  Rob.,  05; 
2V<*rv.  Ore<litan^^Bo'b.,Sn;jnorane»r.  Or- 
(mm  Sm.  Co.,  I  Bob.,  £24;  fWon  v.  AUon, 
7Rob..  T8i  Ctt]/  Bank<iflf.  O.y.  Mclntgr*.  8 
Rob.,  467;  BioodMrrth  v.  Ihmter,  %  Rob..  2S6i 
•TavwT.  A|rdr(i(d(£aXanib,6La.,2SS;fi'«r&>r( 
V.  Babin,  0  Mart.  (N.  8.)  614:  Oaton  v.  La.  St. 
Bank.  7  Mart  (N.  &.)>  281;  Anolv  v.  Etmp,  9 
In  Ann.,  860;  Codeof  Fr.,  arta.  401,  409,  408. 

It  wu  tbe  duty  of  the  United  Statea  to  ez- 
banat  the  propvCT  to  pay  the  mortgage. 

U.  Av.  natekint.  4  Ibut  (H.  S.fSlT;  Thdv- 
•TO  V.  Smitk,  S  Wheat,  426;  Aramit  v.  WdU*. 
1?  Maaa.,  42S:  /inmrv.  Ihmlap.  10  La.,  163, 
168;  Civil  Oode,  t048;  Floraiut  v.Orteina  JVan. 
Co.,  1  Boh,  3M;  Moon  ▼.  Allain.  10  La.,  490; 
Mwm  T.  Jiukton,  14  La.,  411;  Adamiy.  Liar, 
8  La.  Ann.,  144. 

Tbe  decree  of  condemnation  left  nothing  Id 


OK     met    T.  irOMBH,  M      U .  C.  I    1 1 1     I  JV.&J  V  . , 

7>;  Frtntk  v.  WaiU.  102  0.  8.  ,182  (XXVI.  ,44). 
Haya  lost  nothing  by  Ibe  payment  of  his  debt 
t  «r  tbe  mortgaged  ptemlaos;  and  aince  be 


__. mortgaged  p _       

could  not  have  boln  land  and  price,  hi*  bcira 
at  law  can  derive  from  Um  no  better  posillon. 
Since  he  would  have  been  obliged  to  return  bis 
bOTiowed  mon^  before  be  oould  get  bis  land 
free.  Ids  children  must  do  so. 

JRlM(v.i:aiartv,8La.,B4i;Atnmv.0inuA«. 
84  La.  Ann..824;0«nnl«  V.  JWiMi.  18  La.  Ann., 
918;  D»aTm»nd  v.  OowrtMy,  IS  La.  Ann..  951 ; 
Ammv.  Bowf,  80  La.  Ann.,  174;  Onilara  v. 
WtlU.  81  La.  Ann.,  888-fi;  LatkoM  v.  Btrkg, 
9t  La.  Ann.,4^;»bbv.JVUN>)».a0La.Ann., 
245,  9S6;  AnutUiiHi  V.  Ammoa,  fl  Mart.  N.  S., 

— ■  ■         ,8Mart.N.B.,90B; 

«»-  ,.  .=«,,  .™  «.  ^  .-  vXXVL,  48);  PMa 
V.  Clarke,  G  Pet ,  481 :  Yaaa  v.  Blmdi^.  89  Mo., 
1S9;  BArogw  r.  ifldWI,  WMo.,  260;  JEbmu  v. 
01^,64  Mo.,616;A>wantT.jrora,B  Tex.  ,81S. 

The  purchaav  wu  not  bound  to  look  be- 
yond tbe  decree  and  sale  therennder. 

roorAan  v.  Bank  U.  B.,  10  Pet,  449:  Orig- 
nmv.  Aator.i  How.,  841;  Fi>fUk»y.  Ommti- 
own,  14  Waa,  111  (81  U.  8.,  XX..  786)i 
Meihu  V.  Tuntr,  16  WaU.,  865(88  U.  a. 
XXI..  848). 

Tbe  decree  wu  rMhdfeala. 

JTNen.  R.  V.  Hwrlok  and  A  J**.  Jnuu. 
for  defendant  In  error: 

The  order  vi  aale  wu  made  at  tbe  tnatanoa 
of  tbe  Doited  Statea,  in  virtue  of  a  Judgment 
in  favor  of  the  Didled  Sutea,  and  otM  month 
before  the  decree,  reo^niring  Bradford's  right 

'  ige  creditor,  wu  rendered. 

,ltiaefore,  at  which  tbe  plalnUSlB 
error  wu  the  purdiaaer,  wu  a  ule  In  wbleb 
the  right  and  intereat  of  the  United  Statea  alona 
~-  adjudicated.    He  bought  that  right  and 


ib.Google 


Watlh  t.  R&n, 


It  doci  not  ooncern  tlw  plaintiff  In  etror  who 
got  the  puiduae  mon^,  so  that  the  reador 
•od  cndlton  were  ntlsfled,  and  m  that  be  re- 
celTBd  the  tUnc  which  be  had  purchased. 

When  he  paid  hia  purcbMe  moner.tbe  United 
SUtea  wai  the  aole  recognized  claimant  for  It. 
If  that  moaey  had  gone  Into  the  Treasnn;  if 
BO  prior  Bens  had  Men  reccwnlzed,  would  he 
faBTe  been  entitled  to  denaiu  Ibat  It  ahguld  be 
lefunded,  whm,  by  the  deeih  of  Haja,  Us  Ufo 
estate  endedT 

All  the  Issues  in  this  caae  have  bees  passed 
upon  by  the  Supreme  Court  of  LonidanA,  in 
thecaaeof/VnJ^a«lT.&lin«tt,80LftAnn.,NK>. 

Jfr.  Ohi^Jvttict  WbIU  deUvered  the  opin- 
ion of  the  court : 

The  questions  pieeeated  In  this  case  irise  on 
the  following  facts: 
[T]  On  Ute  Tibof  Auguft,  1868,  proceedings  were 
bc^un  in  the  District  Conn  of  LonisUuu  for 
the  condemnation  of  three  lots  ot  gronnd  In 
How  Orleans  sdied  under  the  Act  td  Jnlf  1?, 
I8S2,  ch.  105,  la  Stat,  at  L.,  SSD,  as  the  prop- 
ertj  of  Etarn  T.  Haj*.  Hie  propertj,  when 
•died,  was  incumbered  bj  a  mortran  from 
Hays  to  E.  A.  Bradford.  On  the  VTth  ot  No- 
vember, 186S,  Bradford  appeared  In  the  suit  In 
responae  to  the  monition  and  filed  a  petition  of 
loterrention,  in  which,  after  setting  np  hli 
morteige,  he  asked  to  have  bis  ri^ts  recog- 
nized as  superior  to  the  United  Btkto,  and  that 
J  confiscated  might  be  sold  and  the 


different  pwitioo  becauseof  what  was  done  with 
reference  to  the  Bradford  mortgage.  We  think 
he  does  not.  The  sale  was  made  on  the  sen- 
tenoB  of  condemnation  alone.  The  onlf  suit 
ererb^nn  was  that  b7  the  United  States  to  se- 
cure a  oondemnation  under  the  law,  Bradford 
inierrened,  tor  the  protecttoo  of  Us  interest  in 
what  was  to  be  condemned.  Be  could  not  In 
that  anlt  f  otedoee  hts  mortgage  on  the  propertj. 
AH  he  could  get  and  all  he  son^t  to  get  was 
payment  out  of  tbe  proceeds  ot  any  sole  or- 
dered In  coDBequence  of  the  condemnstlon.  Hia 
mortgage  GOTered  the  fee,  but  the  suit  in  which 

1-  ,_.._ 1 In  Its  iM^l  effect  only  10  sub- 

tbelSeof  • 


Ject  the  MopeiV  for  tbe  life  of  the  moitga 
He  was  Interested  as  well  in  what  was  to  be  I 


MU  aptdled  to  the  wment  of  what  was 
lohim.  OnlheS8d(HJanuan,168S,asen- 
>  of  condemnation  was  entered  and  a  sale  (V- 


creaerredforfurtlieractlonlieieafter."  An 

Mder  of  sale  was  Issued  to  the  manhal  on 
same  d^  the  sralence  ot  oondemnalion  _ 
granted.  On  the  23d  otFdmiair,  a  Judgment 
was  entered  on  tbe  Intervention  M  Bradford,  in 
wUcli  it  was  "Ordered,  adjudged  and  decreed 


that  there  be  a  Judgment  in  us  faror  tor  the 

-  )  »  ff  •  wMi  apecial  mortgage 

After  this  Jndgment  was 


notte,000  ' 


entered,  tbe  manhal  sold  the 


prwOTtTUD 
toWapIes, 


etiff  in  errtv,  f or  fl.000,  and  on  the  27th  of 
h  all  the  proceeds,  except  what  were  re- 
quired for  the  ooats,  charges  and  tazas,  were 
paid  over  to  Bradford  "  hi  put  satisfaction  of 
bis  Judgment  and  motteage.^'  TheUnlted  Sutes 
wallied  nothing  from  tte  condemnation.  Har- 
IT  T.  Hajs  having  died,  the  present  loIl  was 
Imra^t  on  behalf  of  his  children  to  recover  the 
possession  of  tbe  property  from  Waptee.  Upon 
the  trial,  the  forwtlng  facts  appearing,  the  court 
charged  tbe  JwT  that  tbe  plaintUh  were  entitled 
to  a  verdict.  IIm  verdict  having  been  rendered. 
In  acoaadaace  with  the  i^arge  and  a  Judgment 
givo)  thereasi  against  Waples,  be  brou^t  thla 
writ  of  error. 

It  was  settled  hi  Bigaett  v.  Fbrett,  B  Waa, 
«B0  [78  U.  8^  XIX,  70q],and  WiMieh  v.  Fan 
AsmM.  «S  U.  8..  209  [XXUL.  478],  that,  oi^ 
4inari]j,  tlie  estate  acqolred  by  a  purchaser  of 
real  [voper^  condemned  andaold  under  the 
conflMalloa  Act  of  July  17,  18«2.  termln 
with  tbe  life  of  the  penOD  for  whose  act  it 

sdied.    The  onlv  qnestion  In  the  present ' 

is  whether  Waples,  the  purchaser,  occupies  a  | 
108  V.  S.  U.  8.,  Book  27. 


superior  to  the  ti , ^   .,_, 

bis  application  to  be  paid  fmnn  Uie  proceeds,  .. 
Having  made  Us  appUcallon  and  got  the  pro-  '"' 
ceeds,  tbe  interest  in  the  land  bou^t  by  W^)les 
waa  rdieved  from  his  lien,  but  in  do  other  res- 
pect was  It  esdargod.  The  only  effect  of  the  hi- 
tervention  was  to  ^ve  Whiles  tbe  tiUe  to  bis 
tenaiK?  for  tbe  life  ol  Han,  free  ot  the  lien  ot 
themratgage.  Whether  Bindford  can  proceed 
against  the  propw^  in  the  bands  ot  the  bein 
for  the  reoovety  of  the  balance  that  remaned 
dne  to  liim  after  the  wpllcation  of  the  proceeds 
ot  this  sale,  is  a  qnestion  we  need  not  consider. 


,.    __    _..  what 

given  liim  oyHays 

on  the  fee  before  the  cause  <4  forfeiture  aroee. 
lliie  ben,  It  was  adjudged  in  the  condemnation 
suit,  oonld  not  be  condunned  under  tlte  setain 
that  bad  been  made;  and  so  to  secure  to  the  pur- 


would  c , 

for  Ute.  In  this  way,  WapleB  got  aU  tt 
the  United  StUea  undertook  to  convey;  that  la 
to  say,  an  unincnmbeted  ririit  to  tbe  use  and 
enjoyment  of  the  property  during  the  life  of 
Uaya.  ItiatmethattbeUnltedStatesreaUced 
no  money  from  Utenlefor  Its  own  use,  bat 
that  does  not  alter  the  rights  <a  W«plea.  He 
'  Du^  the  property  tor  the  Ufo  of  Bays,  and 
lat  was  all  be  boogbt  His  poeitioa  was  that 
t  a  tenant  fw  the  life  of  another.  The  death 
f  Hays  tenninated  his  tenaner. 
On  tiie  trial,  the  plahitiffs  offered  In  evidence 
tbedeedunderwbicbHaystookUstiae.  This 
was  objected  to  because  It  bad  not  been  set  forth 
in  the  petition,  knd  was  not  attached  thereto, 
and  the  lots  were  not  deecribed  In  the  petition 
as  reqtdred  by  section  174  of  tlie  Code  of  Prac- 
tice of  Louisiana.  This  objection  was  (xoperly 
overruled.  It  Is  well  estaUiihed  in  Louisiana 
that  If  the  defendant  goes  to  trial  on  a  petition 
defective  In  this  particular  he  waives  the  obJe» 
tion.  Bmitk  ▼.  Bhtnt,  2  U.,  m ;  MttOm  t. 
Btfee,  14  La.  Ann.,  681. 

TTiejudgnmt  U  qfflrmed. 

James  B.  llaKaoner.  Cleik,  Bnp.  Court,  IT.  B. 
40  est 


D,g,tza:Jb.GOOglC 


SupBuu  CouKT  or  TBI  UamD  SrATxa. 


Oct.  1 


HOSES  FEIBELUAN,  PIf.  in  Err., 

STEPHEN  B.  PACKARD  M  aIh 

(Beea.CL,B90Tt«r^ea„  U-U.) 

Writ  ^trror  bg  m»  Joint  citfetutaia, 

Wbcn  k  jDdcnMtit  bu  baoo  nnda«d  MkloM 
paitDsn  whcaa  IntcKata  Id  the  nilt  wna  Jornt.  mod 
thn  JudcnMOt  aOeou  theni  tolntir  andnot  MpaTato- 
I7,  oo«  BlODe  oumot  brine  >  wilt  of  «nor,  ir*- — 
than  hubaaa  BO  (mnmoM  •naNTamnae,  or  I 
«qutv>lwit  ptooeertlnn. 

Aifrmffbd  OM.  U,  iJSf !  Deddti  Not.  IS,  188M. 

F  ERROR  to  the  Circuit  Conrt  of  Oie  United 
StatM  for  tlie  Dlitrict  of  Loulduu. 
The  caae  la  nifflcleotly  eteted  bv  the  001     . 
Ibmrt.  John  B^'  maA  B.  b.   CM,  Ua 
jdalntlff  In  error. 
Jfr.  9.  B.  B«ekwttk,  for  defenduU  In 


Mr.  Ohi^  Jvitiee  Wmll»  deUvered  the  Oftii- 
Ion  of  theconrt: 

Hoaci  Felbelman  ind  Oeo^e  Voelker,  as 
pertnen,  aued  tbe  defendwiM  in  error  to  recov- 
or  dunigee  for  the  aelmre  of  their  perUenhip 
gooda  brPKkud,  lUnh^  of  the  United  Btates 
lorthelMitrlctof  Lonisfauuk  AJndgmentwu 
rendered  uiinit  them.  Thdr  Iniereett  In  the 
we  junt,  and  the  Jodgmeot  affecti  then 
/  and  not  eeparately.  Feibelman  alone 
__■  broojAt  tbit  writ  of  enor,  and  then  has 
[15]  beeDnonnnmouaodMrnaiiceorotberequir 
•lent  proceeding.  A/>0MHM«(M«wrO  mw. 
itditniit»edonaeMiaeri^orWieiaiiu-r.Bamt, 
11  Wheat.,414;  Madfrtm  T.S'anufen.  10  Wall. 
41«  [77  U.  6.,  SIX.,  9BSh  a^ntfuon  y.  Grmt^. 
90Wall.,159[S7U.  B.,  XXII.,  888];  and  Ate 
locr^ertd. 

^hin  eopT.   Tert :  _ 

Jane*  H.  If oKaonar,  Ctatk,  Boo-  Oonrt,  O.  B. 


JOHN  GRAY,  Appt.. 

«. 

AM  OB  HOWE  AXD  ANN  8HITH. 

CBm  B.  CL,  Beporter^  eA,  U-li.) 

B»«i*>o  ^  larrilarialjvaenuta. 

Where  tba  SapremeOoaitot  a  TRTtMi7i«Ttmed 


tohUlj  a 
ua  bron 


natu(«(tfaneolaln>dlat,M  legulivd  br  the  Aot 
atAnDT,inioLn,aiidnt«MB  the  flndiod  o( 
tbefflRiiotooiiit,  there  to  aotUnt  bore  whioh  tUe 


APPEAL  from  the  Bnpmne  Court  of  the  Ter- 
ritorr  of  Utah. 
The  hutor;  and  a  mffldent  atateraent  of  the 
Mae  Upear  in  the  opInloD  of  the  court, 
Mr.  B,ir.BftaklB.for  appellant 
Mr.  Z.  Snowi  for  appelleea, 

»  Okirf JxLtUet'Wmlim  delivered  the  opin- 
ion of  the  oouit: 

ThU  la  an  qipeal  from  the  Judgment  of  the 
Supieme  Court  of  Utah,  In  a  apedal  ttatulorj 


.  ..  ,,.  -  lettleaoontroverafbetwcenthe 
pertiee  aa  to  their  roipectlTe  richu  In  the  £.  | 
of  lot  S,  block  tot,  pht  A.  Salt  Lake  CU;,  un- 
der the  truit  created  through  thepnrchaae,  t^ 
the  m»or  of  the  dtj  from  the  tTnited  Suiea. 
of  the  fiutda  on  which  the  dtr  atanda,  in  accord- 
ance with  the  provlalona  of  the  Town  Kte  Act 
of  Mareh  S,  1807,  cb.  177, 14  Stat  at  L..  641. 
Ora7,  the  eppelluit,  dalma  the  whok  of  the 
propertj.  The  wpeUeea  conteat  bU  title  and 
aet  up  occupucy  1^  themaelne  at  the  Umo  ot  [lU 
thepuTChaie,  The  proceeding  was  begun  In  the 
Probate  Court, where,  aftet  a  hearing,  the  beta 
were  found  and  n  Judgment  entered  in  faror 
of  the  appelleea,  each  lor  the  paK  of  the  lot 
claimed  by  them  reapectlvelf.  dray  thereupon 
^pealed  to  the  dlitrict  court  of  the  Territaiy, 
Thla,  n  waa  held,  hi  Ottmrn  t.  Prott,  99  D. 
S..  «1»  [XXV.,  44S],  might  be  done.  After- 
warda,  the  diatrict  court  beard  the  canae  and 
found  the  facta  and  stated  Ita  condualona  of  Uw 
thereon,  aa  required  by  the  Practice  Act  of  the 
Territory.  Aher  the  flndlnga  and  conclnsiona 
were  filed  In  the  diatrict  court,  the  preaent  ap- 
pelleea excepted,  on  ibegTOtiDd  that  the  beta  aa 
found  were  contrary  to  the  evidence,  and  alao 
becsuae  the  court  refuaed  to  find  facta  aa  t»- 
queaied  by  them.  A.motlon  waa  alao  made  to 
aet  aside  the  flndlnga  and  grant  a  new  trial 
This  motion  waa  OTetmled  and  judgment  en- 
tered In  foror  of  the  claim  of  Gray.  lliereupuB 
.» .!_._  ,ppj,igd  to  the  Supreme 


able  under  the  Practice  Act  of  the  Territory. 
The  Supreme  Court  heard  the  caae,  reveraed 
the  Judgment  of  the  district  court  and  le- 
manded  the  ctuae,  with  inatructiou  to  enter  a 
Judgment!  -  ■  ■  -  ■  -  ~ 
lowmg  the 

Jndgmmtc , ^ 

preaent  appeal.  The  Supreme  Court  made  no 
''Matementof  the  &cte(u  the  caw  In  the  nature 
of  a  special  Tordlct,"  aa  required  br  ti>e  Act  of 
April  7,  t874,ch.80, 1  gnpp.R.B.,  18;  and 
aa  that  court  must  have  set  adde  the  flndlnga  ot 
the  district  court  In  order  to  tender  the  Judg- 
ment It  gave,  there  la  nothing  here  whldt  we 
can  re-esarolnc.  Since  the  Act  of  1874,  Mpra, 
the  erldence  at  large  la  not  to  be  tcansmftted 
here  from  the  courts  of  the  Territories,  but  in 
lieu  of  the  eridenca  "  a  statement  of  tin  fact*  of 
the  case  In  the  nature  of  a  medal  verdtet"  In 
StHngfOi^  t.  Cain,  99  U.  S.,  810  fXXV.,4M], 
It  waa  held.  If  the  flndlngaof  the  Strict  court 
were  aoatalned  and  a  ceneral  Jndgmsat  cif  at* 
flrmance  rendered  In  the  Snpteme  Court,  the 
flndlnga  of  the  district  court,  thus  approved  by 
the  Supreme  Court,  would  fumiah  a  auffldcnt 


__._._        il;  exceptions  to  the  [141 

findings  below  were  that  tbey  were  oontnury  to 
the  endence,  and  a  Judgment  hns  been  rendered 
by  the  Supreme  Court  In  every  way  Inconaislait 
with  those  findings.  The  neoeaaary  tnfeiwKe, 
therefore,  is,  tlint  tbc  findings  aent  up  to  that 
court  were  aet  adde  nod  the  casedinioecd  ofoa 
the  evidence.  Tliis,  it  waa  alao  sala  in  Strii^ 
/tllov  V.  Cain,  might  be  done  In  thia  cljue  of 

Aa  the  only  ezceptltma  taken  to  the  raUnfi 
tM  11.8. 


ib.Gootj^lc 


1883.  WooLW  T.  HuoLTOH.    N.  O.  T.  R.  R.  Co.    Uatu  t.  Waub.   IB;  19, 18;  11 

of  the  district  court  were  bj  Howe,  in  wbooe 
favor  Judgment  basflnollj  been  Tendered  Id  the 
Supreme  Court,  thef  need  not  be  considered 

/(  /oUmet  that  tt«  Judgment  <g  tA«  Sapr»m» 
Ctnirt  cf  th*  Territory  matt  bt  ^fflrmed;  and  it 
iMviorderad. 

True  copy.    T«t:  _ 

' "  "-■' By,  Oak,  Bop.  Court,  n,  8. 


ISAAC  WOOU,  Plf.  in  E 


(Sae  B.  C^  Beportaei  ad.,  ».> 

£raMW  i^tam*  tritd  bj/Jvrjf. 

A  oue  wUoh  wu  not  tried  Id  a  teirltorW  oonrt 
bj  >  ]ury,  moat  be  brougbt  here  for  rartaw,  tiy  Kp- 
peal  uul  not  br  wilt  of  error. 

[No.  100.] 
aubmutd  JVoe.  i,  iSSt.    Dteidtd  Nut.  13,  ISSt. 


F  ERROR  to  llM  Snpteme  Court  of  the  Ter 
ritory  of  Utah. 
Mr.  J.  R.  M«Brld«,  for  plaintiff  In  error. 
"'    ~  -  .    —       -1,101  defendants  In 


Mr.  Chi^Jmtiee  W^ite  delivered  the  opin- 
kmot  the  court: 

This  vrlt  of  error  Is  dismissed  on  the  author- 
»f  of  BuM  T.  BouglUon,  lOS  U.  B.,  [XXVI., 
10181.  The  case  was  not  tried  In  the  court  be- 
low br  a  Inry.  This,  under  the  Act  of  April  7, 
1874,  cb.  SO  [18  BtaL  at  L., «],  1  Snpp.  R.  8.. 
IS,  made  It  Decenary  to  bring  the  Judgment  here 
for  rerlew  t^  qtpeal  and  not  by  writ  of  error. 

Diimimd. 

Tratoopj.   Teet: 

Jaaea  B.  HoKaoner,  Oark,  Bop.  Oonrt,  U.  S. 

Cned-tUU.B.,& 


Bamvtt  JToAn  and  Smtmu^  Xdftn,  iTfl.  in 

Brf.,  V.  Ctoud  BamiUim  and  Jtdm  BUioU, 

Tniittet.  etc. 

Mr.  OhitfJvttlta  Walt*  deliTend  the  opin- 
ion of  the  court; 

This  writ  of  error  Is  dismlsMd  upon  the  au- 
thority of  flWW  V,  BoughUm,  106U.  8..[XXVI., 
10181.  The  case  Is  in  all  ren>ects  like  that  of 
H'm&  t.  Hamiiton  [tupra].  Just  decided. 

Uueoopy.    Teet: 

Jamee  H.  MnKwiney,  Oei*,  Bop.  Oonrt,  V.  fl. 


CITT  OF  HEW  ORLEANS,  J^A, 

NEW  ORLEANS.  HOBILE  AlO)  TEXAS 

RAILROAD  OOHPANY. 

(Boe  B.  C,  Beporter^  ed.,  U,  1«L} 

MMon  to  ditmin. 

..Where,  the  appellm  preaeDt*  a  stlimlatJOD  for  tlie 
ibmiwd  of  tba  appoal,  signed  by  tba  elty  attoroer 
108  U.& 


APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  DUtrict  of  Louisiana. 

On  motion  to  dismiss. 

He  case  Is  suted  by  the  court. 

See,  also,  the  report  of  Its  final  dispodtion  M 
the  next  Tenn,  by  this  court,  on  the  meritsjwfC 

Mtttrt.  T.  h.  BimM  and  ichn  L.  Cad* 
w*Il»d*r,  for  appellee.  In  support  of  motion. 

Jfr.  a  F.  Buik,  City  AttorMy,  for  appel- 
lant, eontra. 

Metnt.  R.  T.  H«rrlek  and  Hwrjr  C.  HU- 
l«r.  for  Board  of  Liquidation,  oontrrt. 

Jfr.  OMf^Jiwtite  Walt*  ddtreovd  the  opfD-   [1«1 
ion  of  the  court: 

This  case  was  continued  at  the  roQuct  of  ti" 
parties  OD  the  10th  of  October.  The  appeDea 
now  prewnta  &  stipulation  for  the  dSsmissal  ol 
the  appeal,  signed  by  the  city  attorney  of  New 
Orleans,  pursuant  to  the  terms  of  a  compro- 
mise of  ue  matter  In  dispute  made  with  the 
dtr  council,  and  asks  to  osTe  the  Mppnprlate 
order  entered  upon  that  stlpnlation.  Toe  Booid 
of  liquidation  of  the  City  Debt  of  New  Oi^ 
leans  comes  to  resist  the  entiy  of  any  such  o^ 
der,  on  the  ground  that,  during  the  pendens 
of  the  ^iped  In  this  court,  authority  over  the 
subject-matter  of  the  controverqr  has  been  trans- 
ferrad  from  the  city  councfl  to  that  board,  and 
that  tbe  compromise  which  has  been  effected  i» 
not  binding.  The  board  also  asks  permbelon 
to  proeecute  the  appeal  In  the  name  M  the  Ci^. 

It  is  conceded  that  the  city  council  made  lS» 
compromise  which  it  claimed,  and  that  the  ap- 
pellee is  entitled  to  a  diamittal  of  the  mieal  If 
the  council  had  authority  to  do  what  It  has 
doneandtheoomproniise wasfalrlymade.  Tbe 
dispute  as  to  the  authority  of  the  coudcQ  pre- 
senis  qnettlona  too  important  to  be  settled  sum- 
marily on  these  motions. 

It  it,  Our^tirt,  ordered  Oiat  He  emitt  and 
pending  metiont  be  eoHtittved  mitU  the  next 
Term,  and  Oat  the  apptal  b»  Am  diemiue^.  In 
accordance  wltb  tbe  (tipulatioo  on  file,  uuleae 


mSde  with  the  aty  council, 
nweeopy.    Test: 

Jamea  H.  MoKeniwy,  Ck>k,BnpLCMirt,  U.  (L 


JOHN  D.  HATER  r  al.,  AppU..  . 

WILUAH  WALSa 

(Bee  8.  C,  Baporter^  ad.,]TJ 

Motion  to  ditmitt. 

K  motfcm  to  dtemla  ■  cnn  eppeal  will  Dot  be 
utedwbao  tbe  record  has  oM  Mao  pfbted  and 


id  by 


Google 


Bdtoeiix  Codbt  of  thb  UfliTBD  Stato. 


peUao 

belmpOTtuil 
■orlpuoa. 


I*  bore  on  tho  orlxlnal  appeal,  and  It  ap- 
om  tbe  moUon  papeie  tbat  tlie  present  ap- 
plMded  pi«aortpUon ;  and  it  his  otber  do- 

"- 1  original  appeal  ( ■'   " 

Lttohlmto&Mlst 


1881. 


APPEAL  from  tbe  Circuit  Court  of  the  United 
Statea  for  the  Southern  District  of  Hiasia- 
tippl. 
Od  motion  to  diBmiv. 

Mem*.  P.  PhiUlpa  and  W.  H.  PUlUps. 
tor  Appellee,  in  support  of  motioD. 
Mr.  C.  W.  Homari  (or  appellant*,  otmbv. 


■ul  appeal  bj  tbe  preaent  appellee,  w« 
incUoed  to  grant  this  motion  in  the  atwence  of 
the  printed  record.  It  appears  from  tbe  modoh 
papers  that  the  present  appellant  pleaded  pre- 
scription, and  we  infer  that  this  plea  was  not 
muiained.  By  bti  other  defenses,  he  defeated 
the  claim  In  part  To  review  the  decree  so  far 
as  it  is  affected  by  these  defenses,  the  present 
appellee  appealed  U,  on  that  appeal,  these  de- 
fenses are  overruled,  it  may  be  important  to  the 
present  appellant,  to  insist  on  his  defense  of  pre- 
•cription  against  a  claim  Uiat  will  then  amount 
to  more  than  tS,OM.  Had  not  the  other  side 
appealed,  the  present  appellant  could  not,  be- 
cause tlie  decree  against  him  is  less  than  |S,000. 
Under  tbeae  drcumetancea.  It  m^  be  tltat  this 
appeal  was  weU  taken.  Withovi,  hoteeper,  da- 
ading  ikaiguttUnt,  ^ae  pottpone  the  fvaUm- am- 
»tdml*on  of  At  rwUtm  until  the  hiring  on  th» 
mfriu. 
Tnieoopr.   Teat; 

Jamea  H.  HoEennar,  Clerk,  Bup.  Court,  U.  B. 


[181      CmCAOO  &  ALTON  RAILROAD  OOH- 
FANY.Plf.inBn:, 


WIQQINB  FERRT  COMPANY. 
(See  8.  O,  BepoTtM's  e<L,  1U4.) 


judgmmt, 

L  If  tbe  eonrts  of  one  Stale  gave  . 

-       "ler&te 

„„ f  ■      * 

M  be  oornicted  br  i 
jm  the  Blate  Dour*' 
1  Statea;  tbe  iui 
w  on  a  writ  of  ei 

iHHe  JudcoMDt  oani , 

D  UmooutIb  of  Um  United  Statea,  anj 


set  up  as  an  ectoppiA  in  a  luttlna  Slate ' 


It  be  Impeaobed  ooUat- 


eoourlB  of  Um  United  Statea,  anr  more 
le  of  tbe  Stale,  br  ibowlng  Otat  If  due  et- 
en  atveo  to  the  fern  ft  would  bave  been 
ar.  The  courts  of  tbe  United  Statea  must 


feet  bad  been  ii 
tbe  other  war.^ 

Sveltthe  tamb .,.».»  . 
tbe  courts  of  tbe  State. 
I.  Tbe  premnnptkm  In  all  eases  la,  tbat  the  o 
ot  the  States  will  do  what  the  ODnsdtutloD  and 
of  tbe  DolMd  Stales  require,  and  removals  U 


Non.— SMoppetliiJjudaTnmt.  8 
T.  NIzon,  (S  IL  S.  (tBQW.),  101. 

C86 


m  oanaot  be  effected  be- 


ia8S.     Decided  Jan.  t9,  1. 

F  ERROR  to  theCircult  Court  of  tbe  United 
States  for  the  Eastern  District  of  Missouri. 

Tbe  history  and  facts  of  Uie  case  appear  in 
the  opinion  of  tbe  court. 

On  motions  to  advance  and  afflnn. 

Matrt.  8.  T.  GlaT«r  and  J,  R.  8lMpl«r> 
for  defendant  In  error,  in  support  of  motions: 

As  the  plaintiff  and  the  oeEendanl  are  both 
citizens  of  the  Stale  of  Dlinois,  no  rieht  to  re- 
move exists,  by  reason  of  the  cltizensmp  of  the 
parties. 

In  order  to  entitle  the  party  to  remove  the 
cause  from  the  Slate  Court  to  tbe  Federal  Court, 
under  the  3d  section  of  the  Act  of  March  8, 


leccssarv  not  only  that  tbe  petit 

for  removal  should  aver  tliat  a  question  I ..  _ 
arisen  In  tbe  case  under  the  Constitution  or  law 
of  tbe  United  Statea,  but  that  it  should  appear 
(either  from  tlie  petition  or  pleading*  In  tbe 
case  or  both)  distinctly  what  the  question  is, 
and  bow,  where  and  out  of  what  facts  thequea- 
tioQ  arises,  which  gives  the  court  jurisdictloa, 
so  that  the  court  can  determine  for  Itself  from 
these  facts,  whether  tbe  suit  doea  lubsiaoUally 
involve  a  dbpute  or  controversy  within  its  Ju- 
risdiction. 

QiM  WatKing.  tte.,  Co.t.  Keya,  96  U.  S.,  IM 
fXXIV.,e56);  /»M.Cf).T.  ilwftnw,  BSU.  8.,  188 
^XVI.,  427):  Dowtav.Orittcold,  6  Sawy.,  3D; 
S.B.Oa.T.  iftM.,  lOatT.  8.,186(XXVL,96); 
Onutr  T.  Clagton,  8  Woods.,  273. 

The  only  conflict  apparent  from  the  record  i* 
this:  the  Railroad  Companj  is  not  satisfied  with 
the  decialou  of  tbe  Missouri  courL  It  baa 
claimed  for  Its  charter  an  effect  which  tbe  Mis- 
•ouri  court  will  not  concede  to  It;  and  hence  itt 
BunxMed  right  to  remove  tbe  suit  into  the  Fed- 
eral Court  The  decision  complained  of  Is 
■'  Wiggint  fhrry  Co.  V.C.SA.R.H.  a>.,"7S 
Ho.,m 

If  this  proposition  Is  sustained,  it  will  extend 
the  Jurisdiction  of  this  court  Into  a  vast  Held  (d 


wltli,  for  plaintiff  in  error,  contra: 

There  Is  no  provision  In  the  Rulea  of  tliii 
court  for  tlM  motlonsmade  by  the  defendant  in 

Rule  82  provides  for  an  advance  of  such  cases, 
but  the  advance  Is  made  and  heard  under  the 
rulea  q>plicable  to  motions  to  dismiss. 

The  defendant  In  error  moves  to  advance  and 
affirm  the  Judgtnenti. 

"  To  say  Out  there  Is  no  error  in  this  Judg- 
ment and  afflnn  It  for  that  reason,  wouldbe  to 
dedde  the  whole  legal  merits  of  the  case,  and 
this  we  cannot  do  on  a  motion  to  remand,  or  to 
qtiasb  tbe  writ" 

Heek^r  t.  FouUr.  1  Black,  OS  («  U.  8., 
IVn.,  45). 

The  record  presents  a  case  which  arises  un- 
der the  Constitution  of  the  United  Slates. 

R.R.Co.y.  *M«.,102n.8.,l«(XXV!.,98). 

The  plaintiff  in  error  having  undertaken  to 

limit  itself  to  one  mode  of  crossing  the  river  at 

BLLoulSjWbalaoever  might  be  the  requiremenla 

108  L'.  H, 


ib.Google 


Chicaoo  axd  Altoh  R.  R  Co  t.  Wioghei  FSbbt  Co. 


untloiu  of  lu  court  of  last  resort 

Act  of  FebruuT  !fi.  1867;  CAN.  W.  R.  R. 
Q>.  T.  Fta^.  Se  fU.,  S78;  Ftiika  AR.  I.R.R. 
a>.T.a>aICb.,68IlL.«»;  noma*y.S.R.Oo.. 
101  U.  a.  71  (XXV.,  MO). 

The  plalntia  in  error  ioAtHa  upon  lis  right  to 
tUkve  ftui  Mth  Mid  credit  given  In  the  State  of 
Missouri  to  these  public  AcU  of  the  Stale  ol 
Illinois,  u  interpreted  bj  Its  courts. 

Argument  ii  not  necessary  to  show  that  a 
federal  tribtmal  must  deiermlDe  what  such  pub- 
lic Acts  are,  and  Uie  InierprGtation  thereof. 

Bank  t.  SkMy,  1  Black,48e  (66  U.  8.,  XYH., 
173J;  K.  R.  Co.  V.  Mitt,  {tupra). 

Mr.  CAK^JtiritoWaito  delivered  the  opin- 
tOD  of  the  court: 

This  is  a  suit  begun  in  a  stale  court  of  Mis- 
souri by  the  Wiggins  Ferry  Company,  an  IHi- 
nols  ConKirttion,  against  the  Chicago  and  Alton 
Railroad  Company,another  Dlinois  Corporation, 
10  recover  damages  for  the  breach  of  a  contract 
I^  which,  as  it  alleged,  the  Rdlroad  Company 
bound  itself  not  to  employ  any  other  means 
than  the  Ferry  Company's  fen?  (or  the  tmns- 
portation  of  paseengers  and  freight,  comlngand 


tains  by  conMruction  any  such  provlsi 
claimed,  it  is  io  violation  of  the  laws  of  DllDois, 
and  in  excess  of  the  corporate  powers  of  the 
Company  as  an  Dlinois  Corporation.  To  aroid 
the  eHect  of  this  defense  the  Feny  Company 
cets  up,  by  way  of  estoppel,  a  judgment  in  an- 
other suit  In  a  State  Court  of  Hlssouri,  between 
the  same  parties,  where  precisely  the  san 
tiou  was  raised  on  the  same  contntct,  _ 
which  it  was  decided  that  the  Railroad  Com- 
pany  did  have  the  corporate  authority  un- 
der the  laws  of  Illinois  to  make  the  contract. 
[!•]  As  soon  as  the  pleadings  In  the  case  developed 

Ibis  Iesub,  the  Railr-"' j..— -^-— 

the  removal  of  the 
the  United  States  for  the  Saatem  District  of 
Missouri,  the  woper  district,  on  the  ground 
that  "  Full  faith  and  credit  has  not  been  ^van 
to  the  public  Acts  of  the  State  of  Illlnola  ^  the 
Supreme  Court  of  the  State  of  Missouri  In  the 
adjudication  aforesiUd,  and  that  by  reason  of 
the  facts  herein  set  forth,  and  of  such  adjudi- 
cation, and  the  ple&ding  thereof  as  an  estoppel, 
In  the  mauner  set  forth  m  the  plaintUTa  amend- 
ed petition,  this  suit  is  one  arising  under  the 
Constitution  and  laws  of  the  United  States." 
The  facts  set  forth  In  the  petition  were  the  cluu> 
ter  and  laws  of  Illinois,  which  govenied  the 
powers  of  the  Railroad  Company  as  an  Illinois 
oonwratioo. 

The  Slate  Court,  on  the  Sling  of  the  petHlon 
for  remoTol.  nccoropasied  by  the 


the  cause.  From  an  order  to  that  effect  this 
writ  of  error  has  been  taken,  and  is  now  for 
hearing  on  the  merits  under  the  operation  of 
Rule  w,  adopted  at  the  last  Term,  with  a  view 
108  L'.  S, 


1875,  ch,  187.    1  Supp,  Rev.  Btat.,    ._ 

In  our  opinion  this  is  not  a  auit  arising  under 
the  Constitution  or  laws  of  the  United  Sutes, 
within  the  meaning  of  that  term  as  used  in  the 
Removal  Act.  If  the  courts  of  Uiswnri  gav« 
a  wrong  oonatruetlon  Io  the  laws  of  Dliooto  in 
the  judiment  set  up  as  an  eetoimel,  that  errw 
cumot  he  comcted  by  means  of  a  transfer  of 
this  suit  iKoa  the  State  Court  to  the  Circuit 
Court  of  the  United  SUtes.  So  long  as  the 
Judgment  stands.  It  cannot  be  tmpettcbed  col- 
lateraUy  In  the  ooorta  of  the  United  Stales,  any 
more  than  in  thoae  of  the  State,  by  showing 
that  if  due  effect  had  been  given  to  the  laws  it 
would  have  been  the  other  my.  It  it  has  the 
effect  of  an  estoppel,  as  is  claimed,  it  will  coo- 
have  that  eOOct  unffi  revetaed  or  set 


of  the  United  States  must  give  It  tl 
feet  aa  a  Judgment  that  It  has  hi  the  couru  of 
the  Stale,  whether  aa  a  Judgment  it  opentea 
aa  an  estoppel,  does  not  depend  on  the  Consti- 
tntion  or  laws  of  the  United  Statea.  The  coi^ 
roct  dscUoo  of  this  question  of  esttqtpel,  there- 
fore, doaa  notdepeod  on  the  construction  of  the 
Constitution  vx  Mwa  of  the  United  Stales,  but 
on  the  cAect  of  a  Judgment  under  the  laws  of 
Missouri.  The  public  Acts  of  Illincris  are  In  no 
wayinvolved.  If  full  faith  and  credit  were  not 


le  Judg- 


ment which  hi 

the  Railroad  Company  le  ,  ^ 

ment  here  on  a  writ  of  error,  hut  In  no  oth^ 
way  can  this  or  any  other  court  of  the  United 
States  lovalidale  that  Jodgment  on  account  ot 
such  mistakes,  Ifany  were  In  fact  made. 

Another  ground  taken  in  support  of  tlie  Juri^ 
diction  of  ^drcDit  court  upon  the  removal  is.  rgg] 
If  we  understand  the  argument  of  the  counad 
for  the  nlahitiff  in  error,  that  the  laws  of  Illi- 
nois, ri^tly  construed,  [mdiihlt  such  a  contnut 
as  ft  Is  alleged  baa  been  made,  and  as  the  Hi» 
souri  covrt  decided  the  other  way  when  the  fa(> 
mer  Judgment  was  rendered,  a  transfer  may 
be  made  to  aa  to  avoid  a  like  error  in  this  suit. 
The  qnesUtm  thus  presented  is  not  what  faith 
and  credit  must  be  given  the  public  Acts  of  Illi- 
nois in  Missouri,  but  what  the  public  Acta  of 
DUnols,  when  ri^tly  Interpreted,  mean.  That 
does  not  depend  on  the  Cooatitution  or  laws  of 
the  United  States,  but  on  the  Constitution  and 
laws  of  the  Slate  alone. 
It  is  not  even  alkged  in  the  petition  for  r^ 
oval,  or  claimed  in  argument,  that  the  courta 
of  Illinois  have  as  yet  actually  given  the  stat- 
utes in  question  any  such  construction  as  It  is 
conloDded  they  should  hare.  The  most  that 
can  be  insisted  upon  from  all  the  all^ations  is, 
that  on  account  of  what  has  been  diMie  in  other 
cases,  the  Railroad  Company  expects, when  an 
oppwtunity  occuia,  the  courts  of  Illinois  will 


decide  that  the  laws  of  that  Slate  gave  the  Com* 

Biuy  no  power  to  bind  itself  in  the  way  the 
issouri  Court  hoidelennineditdid.  So  that 
the  position  of  the  Railroad  Company  on  this 
upOcation  seems  to  be,  that  while  the  ques- 
tioaa  arising  on  the  efCect  of  the  public  Acta 
are  aiqiarently  open  in  the  courts  of  Illinois, 
and  nothing  tiaa  been  done  which,  even  on  the 
principles  of  comity,  can  bind  the  courts  of 


ib.GoogIc 


BnraxME  Coubt  or  trx  Umted  Btatkb. 


Hlasourl,  a  nilt,  pending  In  k  MiMOuti  court, 
nm;  be  removed  to  a  court  of  the  United  States, 
liecause  the  Missouri  court,  on  a  former  occa- 
■ion,  construed  a  public  law  of  lUinois,  which 
it  involved,  differently  from  what  it  should 
have  done.  To  allow  a  removal  upon  eucb 
KTOunda  would  be  to  say  that  a  suit  arises  un- 
der the  ConGlitution  and  laws  of  the  United 
Btatea  whenever  the  public  Acta  ot  one  Slate 
■re  to  be  CODS  trued  in  an  action  pendingin  a  court 
of  another  State.  Clearlv  tbi^  is  not  so.  Even 
If  it  be  true,  as  is  contended  b;  the  counsel,  for 
the  plaintiff  in  error,  that  a  suit  can  be  removed 
as  soon  as  a  federal  question  becomes  involved, 
It  is  sufficient  to  Baj  that  in  this  case  such  a 
question  has  not  arisen.  Until  the  Missouri 
court  falls,  in  this' suit,  to  give  full  faith  and 
credit  to  Uie  public  Acts  of  Illinois,  no  case 
has  arlsoi  to  woich  the  Jurisdiction  of  the  courta 
[S41  of  the  United  States  can  attach,  and  then  onlj 
for  the  coiTecIion  of  the  enore  that  have  been 
committed.  It  is  not  enough  that  in  other  caf 
decisions  have  been  made  which,  If  followed 
this,  wiU  be  erroneous.  Until  the  error  h 
actually  been  committed  in  this  case,  a  federal 
question  has  not  become  involved.  The  pre- 
aumption  in  all  cases  is  that  the  courta  of  the 
Slates  will  do  what  the  Constitution  and  laws 
of  the  United  Stales  rL^quire,  and  removals  can- 
not be  eilected  to  the  couils  of  the  United  States 
because  of  fi'sr  that  they  will  not. 

ITie  order  ranandiiig  tin  eauie  t«  afflrmei 
True  copy.  Tcet; 

JameaH.SlcKeDDOjr,  Clark,  Sup.  Court,  U.S. 


'igtnru  Fern 
[No.  889.] 

In  error  to  the  Circuit  Court  of  the  United 
Slates  for  the  Eastern  District  of  Missouri. 

This  case  is  in  all  material  reapects  like  that 
between  the  same  parties  Just  decided,  and  the 
orderof  the  Circuit  Court  remanding  the  case' 
affirmed  for  the  reasons  there  given. 
True  copy.  Test: 

Jamea  U.  MoKenner,  Clerk, Bup.  Court,  (T.6. 


ST.  LOUIS,  IRON  MOUNTAIN  AND 
SOUTHERN  RAILWAY  COMPANT, 
AppL, 

V. 

SOUTHERN  EXPRESS  COMPANT. 

(Bm  8.  C,  Beporter<l  ad.,  M-W.) 

Mnal  deem — what  it — luppltrmatal  order. 

L  A  decree  Is  Bnal,  for  the  pnrpoMs  of  an  appeal 
totblsoourt.wbeD  It  terminates  the  Uti|[Btlon  be- 
tween the  partite  on  the  merits  of  tbe  CBae.  and 
leaves  nothlDK  to  be  done  but  to  anlorce  bj  eieou- 
Uon  what  bits  oeen  determined. 

-  "  tpeL  arallway  company  ' '  ' 


KOTB.— TThot  If  ftnot  decree  or  Judiimcnl  of  ttaU  or 
«thtr  court  from  which  aimal  Uet.  Bee,  not*  t»  01b- 
boDi  V.  Ogdaa,  U  U.  8.  («  Wheat.),  U8. 


the  cause  are  mcldenta  of  the  main  UtlgatlnD,  but 
Dot  nocewaiilj  a  part  of  It,  such  H  a  supplemental 
order,  made  after  the  decree,  relating  only  lo  (ha 
•ottlemont  of  the  aocounia  which  locrued  peodlni 


SuimittedJan.  3,  IB8S.    Decided  Jan.  t9,  I88S. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Uia- 

On  motion  to  dismiss. 

Tbe  history  and  facts  of  the  case  appear  io 
the  opinion  of  the  court. 

Metert.  S.  T.  01ov«r.  J.  B.  Bbmlajr,  8. 
M.  Brecklnridn,  ClarADC*  A.  B*ward 
and  F.  E.  WUtfleld.  for  appellee  In  support 
of  motion; 

An  appeal  is  a  matter  of  statutorr  right,  and 
In  equity  lies  from  final  decrees  only. 


V.  iTurrj,  8How.,lI3;  Ex  parte  Vallantlisham, 

I  Wall,,  251  (68  U.  S-  XVU.,  583);  U.  S.  t. 
YouTig,  94  U.  8,,  S59  (XXIV.,  158). 

Althouf;b  the  transcript  was  tiled  at  this  Term, 
only  the  appellee  mav  now  move  todismissthe 
appeal,  and  before  tne  cause  is  reached  In  its 
regular  order,  if  the  decree  appealed  from  was 
not  a  final  one. 

Clark  V.  Hawxxk,  H  U.  S.,  «8  (XXIT.,  146): 
Expartt  BumU,  IS  Wall.,  <71  p)  U.  8.,  XX., 
634)- 

The  fact  that  an  appeal  has  been  allowed  by 
thecourt  below,  is  of  no  weight  in  decldingtha 
Question  whether  such  appeal  was  properly  al- 

Catian  v.  May,  3  Black,  HI (67  U.  S.,XVII., 
SSI). 

As  to  what  is  and  what  Is  not  a  final  Judg- 
ment or  decree,  see  the  following  cases: 

,ffnyT.i«is,3Cranch,  179;  WTiiSne-v.  Sank, 
18  Pet.,  15;  Carr  y.  Hoxie,  18  Pet.,  460;  B>vn- 
iany.It.n.  Co., 2  Black,  524  (67  U.  8., XVII., 
850);  R.  8.  Co.  v.  Sim*t.  23  Wall.  ,409  (90  U. 
8.,  XXIII,,  137);  Fowncv,  GriiTuiff. 8  Cranch, 
51;  BouMlon  V.  Moore,  3  Wheat,  483;  OilAont 
v.0fifen,6Wheal.,448;  T/ie  J\i(injw,10Wheat., 
502;  The  Santa  Maria.  10  Wheat.,  444;  ChaM 
T.  Vaumet,  11  Wheat.,*2»;  Canteri.  Am.  In*. 
Co.,  8  Pet.,  318;  Brown  v,  Buiann,  9  Pet.,  1; 
Toiinffv,  Antrt,  16Pet.,287;  Fi/Tj/ayt.  Conrad, 
6  How,,  201;  Perkint  v.  FoumiquH,  8  How., 
206:  Puliam  t.  Uiriitian,  S  Row.,  209;  Bar- 
nard V.  Oibton.  7  How,,  650;  U.  3.  v.  Oiravli, 

II  How.,E2;iri»urat|j«e(v.JVrWn«,16How.,  82; 
Oraii/liMd  V.  WiJeon,  18  How.,  200  (59  U.  S„ 
XV.,  883);  BWA)  v,  RvMeit,  19  How.,  283  (60 
U.  B.,XV.,  668);  Farrdtw.  WocdfMc,  19  How., 
238  (60  U.  8..  XV.,  6701;  Humulon  v.  Slain. 
(A<»rp,aWall.,10a(89U.  8.,SVH.,9G5);  Thomp- 
•on  V.  Dean,  7  Wall.,  843  (74  U.  8..  XIX.,  M). 

The  policy  of  tbe  law  and  the  decisions  of  the 
court  are  alike  adverse  to  fragmeutary  appeals. 

Tlte  Palmyra,  10  Wheat.,  502;  QuiiwT,  /na 

',,  3  Pet.,  318;  Young  v.  Smith,  15  Pet.,  287; 
Croeby  v.  Buelianan,  23  Wall.,  458  (90  U.  S., 
XXlll.,143);  r/(«&n(oifan'a,10  Wheat.,444. 

Sfeirn.  BroaJkaa^  *  H»etiaalT.  John 
F.Dilion,  WagerSviayneaiimumiatJ.FiiTUt, 
for  appellant,  eon^a: 

The  question  of  what  is  a  final  decree  haa 
been  repeatedly  passed  upon  by  this  court;  and 
while  this  court  has  several  times  Intimated  that 


US  u.  s. 
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ISO. 


!.  Loon,  ETC.,  R.  R.  Co.  T.  Soutbebx  ExFaxM  Co. 


It  la  gresU^  to  be  ileaired  tbat  a  decree  abould 
not  unly  be  flnftl,  but  complete,  before  the  case 
ta  brought  up  by  appeal,  ;et  we  think  that  the 
•uthoritles  are  clear,  to  toe  effect  that  a  decrM 
mdi  u  thia,  b  both  final  and  complete. 


tf»Jw(»,7How.,«57;  ffaiftnff  t.  flini,  18  Pet,, 


1087);  R  fl.a>.T.ata*qf,2SWBll.,406{90C. 
S..  XXni.,  188);  Orem  v.  K«fc,  108  C.  S.. 
ai8  tXXVl.,4»n:  BrvTuon  t. B. fi.Oi.,  2 Blade, 
831  («7  U.  ».,  XVH.,  SeO):  Jfi«A<wd  V.  (?trt»I, 
4  How.,  SOS. 

Mr.  Cki^  JvMei  Wait*  dellTned  the  opin- 
ion of  the  court: 

The  Southern  Express  Company,  an  express 
carrier,  filed  Its  bill  In  equity  aninit  the  Bt. 
Ijoats.Iron  Mountain  A  Southern  Railw^  Com- 
poiiT.ui  the  Circuit  Court  for  the  Eastern  District 
of  lllssouil,  to  enjoin  the  Railway  Company 
from  interfering  with  or  disturbing  the  Express 
Company  in  the  onjoymeot  of  th«  faclUtlea  it 
then  oad  Iot  the  transaction  of  Its  express  bad- 
ness oTertbe  Railway  Company's  railroad,  so 
(SBl  long  as  tbtt  Express  Company  conformed  to  the 
rcfiulatlonsof  the  RaJlw^  Company  and  paid  all 
lawful  duiges  for  the  buslaess.  A  preliminary 
Injunction  WM  asked  for  and,  in  this  connection, 
Ibe  Ull  [wayed  that  If  any  dispute  or  diaagree- 
ment  should  arise  between  the  partiee  durine 
tiie  pendency  of  the  suit,  upon  toe  question  oi 


any  manner  Ihe  enjoyment  by  tlie  plaintli  , 
the  facilities  provided  tor  in  this  decree,  lo  be 
accorded  Xa  it  by  iJie  said  defendant  upon  its 
lines  of  railway,  or  such  as  hare  been  neielo- 
fore  accorded  lo  It  for  the  tnnsacdon  of  the 
business  of  the  plaintiff  end  of  fhe  exjweas  bus!-  rs6] 
nesB  of  the  public  confided  to  iu  care,  and  from 
interfering  with  any  of  the  express  matter  or 
mesaengen  of  the  plaintiff,  and  from  excluding 
or  eJecSng  any  oif  Ita  express  matter  or  mcsscn- 
gen  fnxn  the  depots,  tralne,  canorllneaottbe 
said  defendant  as  the  same  are  by  tbla  deciM 
directed  to  be  permitted  to  be  enfoyed  and  oc- 


express  company  over  its  lines  of  railway,  the 
expreaa  matter  aad  moetngen  of  the  said  pltint- 
iff,  and  from  Interfniog  witb  ordistnrbfiig  the 
budneat  of  the  s^  pbintUf  in  any  manner 
wliat9oeTer,the  said  plaintiff  paringfot the  serr- 
kses  performed  for  it  by  the  oefendant  monthly, 
~  hereiii  prescrilted,  at  a  rate  not  exceeding 
:y  Mr  cmAtm  more  than  Its  prescribed  rate* 
_ .  _'  the  transpcvtation  of  ordinary  freight,  and 
not  exceeding  the  nte  at  which  it  may  Itself 
transport  express  matter  on  Ita  own  account,  or 


the  bill,  the  preliminary  injunction  wee  gntnled, 
which  was  afterwards,  modified  In  some  par 
tlculars  affecting  the  compensation  to  be  paid 
and  the  mode  of  doing  the  businesa. 

On  the  setfaof  Mardi,  lS82,  the  court  entered 
•  decree  containing  the  following  provisions: 

"V.  That  it  la  ^  du^  of  the  defendant  to 
carry  the  express  nutter  of  the  plalntiff'a  Com- 
pany, and  ttie  messengers  or  agenie  In  charge 
thereof,  at  a  Just  and  reasonable  rate  of  compen- 
•ation,  and  uat  such  rateof  compensation  u  to 
be  found  and  established  as  a  umt  and  ia  to  In- 
•clude  as  well  the  transportation  of  such  mes- 
Mogen  or  agents  as  ot^  the  express  matter  in 
"-  -ys  custody  and  under  their  control. 


.   ..  _ f  this  suit  and 

the  service  of  the  preliminary  order  of  injunc- 
tion herdn,  the  defendant  lias,  In  violation  of 
nld  injunction  and  of  the  rights  of  complain- 
ant, made  unjust  dlscrlminationa  against  com- 
plainant, ana  has  charged  complainant  unjott 
and  unreasonable  ratea  for  carrying  express 
matter,  therefore.  It  is  ordered  that  complainant 
lave  wave  hereafter  to  apply  for  an  investin- 
tion  of  these  and  similar  allegstlona,  and  for 
«uch  order  with  respect  thereto  as  the  facts, 
when  ascertained,  may  Justify,  and  for  the  ap- 
pointment of  a  master  to  lalie  proof  and  report 
ucreoD. 

XL  That  the  defendant,  its  officers,  agents, 

ts  and  ffaptnrf*  and  all  persons  acting 

their  authority  be  and  they  hereby  are 
lently  and  perpetually  eojoued  and  re- 


D  this 

„    -    --  -.     ,  .  >cecd- 

dln^,  for  a  moolGcation  of  this  decree  ss  to  the 
measure  of  compensation  herein  prescribed. 

It  la  further  ordered,  adjudged  and  decreed 
that  the  defendant  pay  the  costs  to  be  taxed 
herein,  and  that  an  execution  or  a  fee  biU  issue 
therefor," 

On  the  2IKh  of  March  the  Rtilway  Company 
prayed  an  appeal,  which  waa  allowed  ana,  on 
the  15th  of  May,  perfected  by  the  approval  of 
Ihe  neceanry  bond.  During  the  same  Term  of 
the  court,  but  after  the  appeal  bond  was  ac- 
cepted and  approved,  the  Express  Company 
moved  the  coiut  to  giant  it  the  nenefit  of  a  rd- 
ereoce  authorized  by  sections  Y.  and  X.  of  the 
decree,  and  a  master  was  appointed  to  Inquire 
into  and  report  on  the  matters  allied. 

The  cause  having  t>een  duly  doclteted  here, 
the  Eipreai  Company  moves  to  dismiss  Ihe  ap- 


is not  a  fl) 

_    we  have  t 

Term,  in  BMtitidt  v.  A^nJberAo. 

Int.  Co.  [ante,  78,  237],  a  decieelsflnal,  fortbe 
purposes  of  an  appeal  lo  thiacourt,  when  itler- 


nktheprea-  i 

ent  decree  Is  final.  The  suit  waa  tnon^t  lo 
compel  the  Railway  Company  to  do  the  £x- 
prest  Company's  mislMsa.  The  ocmtTOrerRy 
was  about  the  right  of  the  Express  Company 
lo  require  this  to  be  done  on  tna  p«ment  of 
lawful  cbarges.  It  waa  no  part  of  the  object 
of  the  suit  to  have  It  defiutelT  aettled  wiiat 
these  charges  should  befor  all  tune.  ThepoiU 
was  lo  eatabllsb  the  llablll^  of  the  Raflw^ 
Company  to  cany.  The  decree  requires  the 
carriage,  and  fixes  Uie  compensatioD  lo  be  paid. 
It  adjudges  costs  against  the  Railwif  Company 
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BuPBEta  CocKT  or  rta  Ukitkc  Statu. 


Oct.  Tkbm, 


tranaporUOlon  vary  according  to  circunutancu, 
and  irhu  wu  reaMiiable  wlieo  the  decree  wm 
Tenderad  may  not  alwayi  contloue  lo  tM  (o, 
leave  U  siven  Uw  partiei  to  apply  for  a  modifl- 
cUfoD  of  Hbat  ha*  been  ordered  In  that  par- 
ticobr,  if  tber.  w  dtber  of  them,  (hall  dealra 
to  do  10.  Induct,  tbe  decree  lequirea  the  lUD- 
wav  Company  to  curv  for  raaaonable  rates. 
aaa  flsea  for  the  time  Mtng  the  mariimiin  of 
irbat  will  be  mionable. 

The  controrer^  which  tbe  Expreaa  Company 
baa  had  referred  to  the  master,  about  the  com^ 


ti(cir- 


{MnaMioD  to  be  paid  for  thetranaportatlon  dni^ 
log  the  pendency  of  the  niit,  does  nolenter  into 
tliementiottliecaae.  All  auch  matters  relate 
lo  tbe  administration  of  the  cauae,  and  tlie  ac- 
counts to  be  settled  under  the  present  (Mder  are 
of  thesamegeDeral  character  as  those  of  a  te- 
cdver  who  fidda  prop^ty  awaitlns  tlie  final 
dispodtion  of  a  suit.  Tb^areincldenlaoftbe 
main  Utintioii,  bat  not  necassarily  a  part  of  it. 
The  fupfuemental  order,  made  after  tbe  decree, 
relates  <Hily  to  the  settlement  of  tbe 
which  accrued  pending  tbe  suit. 
7A«  motion  to  Htmim  it  detd«i. 
fhue  oopr.  Teat: 

Janes  H.  K«KeiuM7,  Clwl^  Sup.  Oonrt,  U.  B. 

ated-lM  D,  &,  Ml. 


HISSOURI,  KANSAS  AKD  TEXAS  RAIL- 

■WAY  COMPANY,  AppL, 

«. 

WILLIAM  B.  DINSMORE,  Aj  President  of 
the  Adams  Ezrans  Gokpaitt,  And  a  Stock- 
bolder  Therein. 

(Bee  B.  C  Beponer's  eO..  n,  IL) 


aiit(,fDlloved. 

i.  where  the  clwk  certlfl«s  tbe  tcBoicrJptmit  np 
to  be  a  true,  tull  and  perleot  oapr  from  the  reooni 
of  all  tlie  prooeedlnss  In  the  nili  tUi  '  - 
for  all  the  purptaea  ''  ■ --■-— ^-— 

-  ---leoeiUBistt 


This  motion  to  dinnlis  Is  made  becnose,  as  is 
alleged;  1,  tbe  decree  appealed  from  is  not  a 
floal  decree;  and  9,  the  tniiiBcsipt  is  not  proper- 
ly certlfled. 

1.  As  to  (he  decree; 

The  case  is  in  some  particnlnia  different  fn«n 
that  of  (he  R.  Oo.  f.  Bat.  Oa.,  ]ust  decided, 
le,  088],  but  Id  our  opinion  the  differences 
notmaterUllT  affect  the  present  question.  _,, 
Tbe  decree  in  this  case,  as  In  that,  requires  the  '■'" 
Railway  Company  to  carry  for  the  Express 
Companv  and  fliea  the  rale  of  compeniatit~ 
"  until  tbe  further  order  <a  decree  of  this  (c 
cutt)  court"  In  this  case,  the  referonce  to  1 
master  "  To  take  and  state  an  account  between 
the  partiea  as  to  the  compensation  that  should 
be  and  has  beoi  paid  duiuii  the  litlgatlm,  and 
—  —  .1.-  *_-. . — '-Tdon  thereof,"  wasentmed 


the  administration  of  the  cause,  and  does  not 
involve  the  merits.  Tbe  teservatlon  of  power 
to  change  the  rates  operates  only  on  the  nituib 
and  was  evidently  Intended  for  tbe  purpose  of 
enabllne  the  court  to  act  In  case  a  change  dioiild 
be  required.  As  tbe  decree  stands,  the  Ezpresa 
Company  can  require  the  Railway  Company  to 
carry  at  the  rate  which  bas  been  Used. 

2.  Ab  to  the  certificate: 

Tbe  clerk  certifies  tbe  transcript  sent  up 
to  be  a  true.  fuU  and  perfect  copy  from  therec- 


tiou.  If,  in  point  of  fact,  tbe  certificate  ia  not 
true,  the  remedy  la  by  eerUorari  to  supply  defi- 
ciencies, and  not  by  motion  to  diamlw. 

To  meet  this  view  of  tbe  case,  the  appellee 
BUKEesti  diminution  and  asks  for  aecrtMran  to 
bnii"  up  "  The  evidence  taken  Wore  •  •  • 
William  H.  RosslngtoD,  as  examiner  •  •  • 
remalDlng  on  file  In  the  office  of  the  clerk,  con- 
ing the  exhibits,  depodtiomi,  and  proofa 
on  the  argument  of  the  cause  in  the  >  *  * 
circuit  court 

Upon  the  face  of  the  decree  it  appean  that 
the  case  was  disposed  of  on  demurrer  to  the  bill. 
If  that  be  tiie  truth,  tbe  evidence  on  file  Is  not 


SubnuUtd  Jan.  S.  1883.    Deeidtd  Jan.  tS,  063. 


On  motion  lo  dismiss,  or  1 

The  history  and  facia  of  tlie  caae  sufficiently 
appear  In  tbe  opinion  of  the  court. 

Mr.  C  A.  S*wki4,  for  appellee,  in  support 
of  motion. 

Meuri.  A.  T.  Brltton  f.  H.  HeOowan. 
ThomAB  J.  PortU  and  A.  L.  WilUajaa,  for 
appellant,  contra. 


fttU,  arid  the  partiei  do  not  agrtt  in  tltttr  tlats- 
mentt  a*  to  uAot  i(  tonlaint,  W  mH  grant  (&« 
certiorari  oAed  for,  ntereing  oH  fiuwr  pit*- 
Hon*  vntO  Oie  return  it  made. 
Tmeoopr.   n»t : 

■ „  „— ™_^  _ —  -, — t,V.B. 


HARRY  STUCET,  Assignee  In  Bankruptcy    [T*! 
of  Ben.  Mkltkb,  Appt, 

MASONIC  SAYINGS  BANE  akd  JACOB 


(Bee  8.  c:.  Baporter'sed.,  Tt,  n,} 
Amidiilsni  pr^trtne*  wUhr  banlinipt  Att. 

A  rredltor  dealina  with  a  debitor  whom  he  tawj 
luapect  to  be  In  falUns  (drcututaDces,  butof  vbtcb 
be  oat  no  lufflclent  evMenoe,  mi*  recelre  parment 
nr  •nmritwithniit  vlolatliu  tbenuiknipt  law -.  al- 

— ■  '-mtuiiberaiHlla 

stioucdcalieta 
,-        108  U.S. 


Stbdhinb  t.  Duncu. 


•Mura  tt,jtitt  such  belief  as  the  Act  requtres  li 
waottaic,  obtain  incBdditloiMl  •eourltror  recelTliii 
ptroMDt  li  DM  problMtsd  br  law. 

[No.  1M.1 
.iT^iuif  Jm.  M,  f9,  i,}£3.  DteidedFVi.  5.  ISSS. 

APPEAL  from  the  arcult  Court  of  the  United 
Slates  for  the  Diatrict  of  Kentuckv. 
The  history  and  facts  of  the  case  lumclttit]] 
appear  In  the  opinion  of  the  courL 

ifemrM.  D.  W.  Amatrow,  L.  If.  DemUtt 
and  P.  A.  Oaertner,  for  appeUont. 

Meun.  J.  P.  Helm  sad  W.  0.  Dodd.  (oi 
appellees. 

JVr.  Jvitiee  Xlllcr  delivered  the  opinion  ol 
the  court: 

This  suit  orlefnated  In  a  bill  In  equity 
brought  In  the  dutrlct  court  by  Stuck/,  as  w- 
dgnee  of  Heller,  a  bankrupt,  against  t£e  Bask 
and  Bgainit  Jacob  Krieger,  Sr, ,  for  the  purpose 
of  having  two  mortgagee  made  by  the  bankrupt 
declared  void,  and  the  real  eetau  covered  by 
them  sold  free  of  the  lien  of  those  mortgages. 
The  ground  of  Uiis  relief  to  the  allegation  that 
Ibe  mortgacea  were  made  by  Helter  when  In- 
solvent, and  were  preferenceB  In  contemplation 
of  bankruptcy,  void  by  the  bankrupt  law,  and 
that,  by  virtue  of  the  bankrupt  proceedings 
cotmoenced  within  two  months  after  they  were 
made,  tbey  are  void. 

The  caae  was  decided  In  favor  of  the  sarignee 
In  the  dittrict  coun,  but  on  appeal  the  dnnilt 
court  revened  this  decree  and  dismissed  the 
bUL 

It  la  shown  that  both  mortgage*  were  taken  to 
■ecure  renewal  notes  for  pre-extotlng  debts,  one 


note  and  mortgage  bring  made  to  l£e  Bank  d^ 

-— ' lo^r.  Kriemr.  w" 

:,  the  note  b^g  ii 

y  him  to  the  Bank.    They  wen  for  $6,000 


r,  and  the  other  to  Mr.  Krieger,  who  w 
'mt  of  the  Bank,  the  noteb^K indorsed 


each. 

The  whole  matter  turns  upon  the  question 
whether  Krieger,  who  acted  almoat  alone  fur 
the  Bank,  bad  reasonable  ground  to  believe  that 
Helter  was  insolvent  at  the  time  the  mortgagee 
were  made. 

Tbe  District  Judge,  who  decided  that  he  had 
aucli  reaaonable  ground,  does  not  seem  to  have 
nvendue  weight  to  the  principles  of  the  case  of 
ifrani  v.  Nat.Ba7dc,  decided  ijy  this  court,  and 
reported  In  97  U.  S.,  80  [XXIV..  9711.  a  case 
wlilcbwaa  fully  considered  and  which  MS  since 
been  followed  by  us  as  a  leading  one  on  the 
BuIiJecL 

Thai  caae  ealablishes  the  doctrine  that  a  cred- 
itor dealing  with  a  debtor  whom  he  may  suspect 
to  be  In  failing  circumstances,  but  of  which  he 
has  no  suffldent  evidence,  may  receive  payment 
or  aecurity  without  violating  the  banknipt  law. 

"  He  mav  be  unwilling  to  trust  him  further ; 
be  may  feel  anxious  about  hi*  claim  and  have  a 
■trong  desire  to  secure  It,  yet  such  belief  as  Ute 
•ct  requires  nay  be  wanting.  Obtaiolng  addi- 
tions! security  or  receiving  payment  of  a  debt 
under  su:h  clrcunutance*  la  not  prohibited  1^ 
law." 

In  tbe  case  Iiefore  us  the  testimony  of  Krieger 
himself,  astheonewho  best  knows  the  strength 
of  ttie  suspicion,  if  any,  on  which  heracled,  and 
what  evidence  was  before  him,  must  chiefly 
conirol. 

We  have  examined  his  deposition  very  core- 
lOS  I',  s. 


i  by  Google 


it  to  tmiMeUiwr  be  proTVd 


SurBXKK  COUBT  ov  THX  Urttzd  Statks. 


Oct.  Tksm, 


^mvcual■ 

[No.  1S8.] 
SvhmitltdJm.  IB,  1333.    Dtetdei  Mar.  5, 1883. 

B  ERROR  to  tlieCbcnlt  Coortof  the  United 
itatee  for  the  Northern  ZHrtrict  of  HUdoU. 

The  hlMorj  and  fuu  of  the  cue  reiy  full; 
•ppear  lo  the  opinion  of  the  court. 

MeMT*.  0««.  O.  Ide.  John  W.  Boh  utd 
R.  IJoyd,  for  plaintlS  in  error: 

Proof  of  the  defith  of  Wm.  B.  Honis  wu  to 
«uentU  link  In  the  plfttntifTs  ch&in  of  title. 
The  probaU  record  offered  wu  not  competent 
evidence  of  «uch  death.  

In:  Qt.  f.  nidait.  H  U.8.,341  (XZIII.,81«); 
CarmllT.  CwtoU,  80 N.T.,  188;2  WharL  B»., 
•eca.  eiO,12m;Mattlimt. ifortin.  Wm.,Vt. 

The  certified  copy  of  a  record  of  an  alleged 
deed  from  Dunbar  to  Prout  wu  Improper!;  ad- 
mitted in  evklcDcc. 

H.  S.  ni..  I877.th.  80.Bec.86:JlfcCbrnnVfcT. 
JSeaat.  a3I11.,8S3;  IbbM  t.  Ounio,  1  Bradw. 
<lll.),  244. 

It  was  not  acknowledged  pursuant  lo  anj 
atalute  of  Illinois. 

Hammen  t.  DdU,  01  IlL,  808;  Wetl  r.  £r#- 
iaum,  8(tIll..Ze3. 

It  was  not  entitled  to  record. 

Act  ISOT.iec.  13, 1  AdamaA  Durham,R.  Est. 
St., M;  Carpenter w.  Dertor,  8  Wall.,Baa  {76U. 
8., XIX., 439);  Semplev.  MiUt,  2Scam.,817; 
Clioteaut.Joaa.llliL.^SaiBiukmiuter'W.Job, 
16111..  828. 

The  copj  of  the  destroyed  depoaltloni  of 
llfddleton  and  Collvd  was  improperly  admit- 
ted. 

SteutT.  Cook,Al  III.,  S80;  B.  C,  ST  IlL,  880; 
Avljery.  ftnitA,  84ni..B87;  SutcMntt.Qirean, 
89  III.,  70. 

Tlie  deed  to  Prout  was  not  admiaaitile  aa  an 
Ancient  deed, 

1  Whart  £v.,  sec.  194;  Jatkion  t.  Btanthan, 
8  John*.,  £97;  Smith  v.  BarUcin,  20m.,U:J<'ek- 
4onv.  Zw9u«r«,  SCow.,9Sl. 

No  accompanying  posMsdon  for  any  period 
«f  time  waa  shown. 

Clarkev.  Vtmrtne]/,liTeL,3t4;  Fair.Touno, 
43  111.,  100;Jaettany.Blant/ui7i,SJobtm.,SXn. 

The  certificate  of  the  recorder,  attached  to 
the  copy  of  the  record  of  the  deed,  was  not  evi- 
dence of  the  content!  of  the  deed  and  of  the  in- 


doraementa  upon  It.    The  andentnoH  of  Iheal- 
leged  deed  could  not  he  bo  proved. 

Smith  T.  SatMn,  20  IIL,  SSilWhait  Er., 
•eclIS;  Tmingev.  6ui£ZiMU,8Wall.,e86Cn)U. 

8..xvin.,aiS). 

The  deed  not  haTfngbeen  properly  acknowl- 
edged, the  certified  copy  was  incompetent  to 
prove  the  alleged  recording. 

SmilA  T.  Bankin,  20  HI.,  19. 

The  Ian  presumes  that  these  deeds  were  made 
and  delivered  on  the  day  of  their  dates. 

Deininatry.  JV«a>ntMf,41Il].,288:iferdniv. 
CI*»orM,0Oni.,97;J<tyMT.  Gregg,  ^  DL,  416; 
MeConnay. Brown  TM.  8el.  Cas.,  4S8. 

The  record  of  a  deed  not  entitled  to  record  it 
void,  and  cannot  avai]  as  notice. 

£1.  /oAnv.CtmdM-,  40111.,  OSS; SmiAT.Aon- 
Un^  SO  ni.,  28. 

To  entitle  a  deed  to  record,  when  acknowl- 
edged before  a  Justice  of  the  peace  out  of  the 
county  where  the  land  lies,  tlie  indispensable 
certificate  of  magistracy  must  accompany  the 
deed. 

Harding  v.  Ourtit,  46  El.,  £54;  Vanei  ▼. 
Behugler,  1  OUm.   163. 

Mr.  XhomtM  Dent,  for  defendant  In  error; 

It  Is  submitted  that  no  further  proof  of  the 
death  of  the  said  Morris  was  necessiry. 

R.  S.Ill.,tll.  Elcctment,  ch.  45,  sec.  SI; also, 
title  Abatement,  en.  I,  sec.  10. 

We  had  more  than  was  required  by  Orcen- 
leaf  B  Evidence. 

1  Oreenl.  Ev.,  sec.  KSOiJirfin v.  Badeliff,  10 
N.  H.,  243;  OunningRam  v.  Smith,  70  E>a.,458. 

Mr.  Jiatiee  Wood*  ddlreied  the  opinion  of 


District  of  lUtnola,  aCHinst  Howard  Stebbint, 
the  plaintiff  in  error.Jorthereooveryofaquar- 
ler  section  of  land,  originally  situate  in  Had^ 
son  County,  Illlnola,  but  when  the  suit  w«s  be- 
gun, situate  In  Stwk  County,  Beforetbe  final 
trial  of  the  cause,  to  wit:  on  January  22,  1879 
the  death  of  the  plalntflT  wis  euKgested,  and 
the  deriaees  named  in  the  last  wiliwere  made 

lartles,  as  appears  by  the  following  entry  upcm 

lie  record  at  the  court: 
"  Now  come  the  partlei  by  their  attorneys, 

nd  Thomas  Dent,  Esq.,  the  attorney  of  the 


Harriot  B.  Cooledge,  and  Helen  Cooledge  are 


Btcor4  of  detd;  <tt  tttel  M  notfc<;  m  to  wAom  net 
lUceaar})  la  record. 
II  Is  not  neccnarr  to  reoord  a  deed  so  tsr  ■■  tlM 

ertloatolt  an  concerned,  ^ood  T.  Clupln,13  N. 
.  309 ;  Walker  v.  Coltmlne,  a  Ired.  Eq..  Tfl ;  HcOu- 
kle  V.  Amarlne,  U  Ala^  IT :  Belk  r.  Hasser,  11  Klch., 
«14i  UlllT.  ^ley.frPi.Bt„BK;Flubucb  v.Cra- 
lrtian.  3  J.  J,  Haisb- 4E>;  8.  C.  IB  Am.  Dec,  las :  Phll- 
Upa  V.  Creen.a  A.  K.  >bcBb..T;  B.C..  Ul  Am.  Dee.,  IS*. 
A  iiibcequent  purcheier,  «*ltb  noUoe  of  an  unra- 
ciinled  deediCaiuotclaliii  titleieaicalnitit  Jack- 
•nn  V.  Sharp,  t  Johns.,  MS:  Uchiitt  v.  Lanie.  B  Hart)., 
art:  watuns  v.  Bdwaids, »  Tax.,  MS;  Martla  t. 

Siintllcbam.a  KcOord,  M:  Morrtaon  v.  Kelley.a 
I..  810 :  CorllN  V.  CorllN,  S  Tt,  BIS :  Trail  v.  Blfdoir, 
U  Mnas..41S :  Morrtoon  v.  Wilson,  U  CaL,  mlOraper 
V,  nrnon.  IT  Ho.,  n ;  Van  Hennclaer  v.  Clark,  IT 
1V,'nJ..n:B.C.,SIAm.Dec.fM:McCoDnelT.BMd. 
4  K.-an>..  117 ;  6.  C  38  Am.  Dec..  Hi. 

Kuck'e  may  bo  lnfen«d  from  drcnmManoes.  as 
well  aa  pmirod  tij  Jlrect  STldcnce.  Jones  t.  Lor- 
irins,  i:^ii«L,Ml:  Hunter  t.  Watson.  U  QU.,  Mi 


WatUns  T.  Bdwsr^  tS  Tex- M:  Troup  r.  Hurt- 
but,  lU  Barb.,  IH ;  Behns  -rTlitrJlt  G*., in ;  Sfw. 
maoT.  {Aapman.!  Raod..)a:l<.C..MAm.Dea^m 

CratltoiB  are  bound  ttr  actual  notice  otan  uni^ 
ootdeddeed.  Jackson  v.  Leek,  IB  Wend,.  tBt:  Swan 
V.  Hooro,  U  Ub  Aan„  BB;  Doe  v.  BeanUcT.  > 
UcLean.!*!. 

An  unrecorded  deed  la  TOUoolr  astowedJtonai 


Annlvii  SDOdfiaat  v.  RiokeU, 
v.  McCartr.  10  Watta,  U ;  Loser  v. 

A  deed  must  be  dulr  recorded  and  leaallr  record- 
aUe  to  make  the  reoord  tliereof  construotli-e  noBes. 
Prlngla  v.JHinn.ar  Wia..M:  S.(X,13Am.  Kep.,Tn] 
MusffTOTO  T.  Bonser,  ■  Oreffon.  tUi  8.  &,  ID  Am. 

^A^eed' dnlv acknowledged  and  recorded  Is  cnn- 

strucUve  noOce  to,  and  conclusive  on,  all  pnsuna 

lOS  I'.  & 

D,g,tza:Jb.GOOgle 


T.  Ddkcait. 


nsi 


(lie  deriwa  of  1^(1  dcceMed;flDd,  on  motion  of 
llioplaiiitiEr<MU>ruej,  ItUotdendbTttiecourt 
llitt  laid  dsviiea,  Haria  L.  Duncui,  Harriet  B. 
Cooledgc  and  Helen  Coolcdge,  be  nisde  pUiot- 
itli  herein." 
The  defendant  pleaded  UieeeDeral  Issue.  The 


la  tried  by  a J1U7,  wno  returned  a  ver- 
.  _.  the  plalntlffa,  upon  which  Judsmi  ' 
»  rendered  in  their  favor  for  the  land*  m  o 


IroTBTty.  To  rererae  tbat  Judgment,  tbe  de- 
fendant In  thedrcuit  court  baa  teoughtthecaae 
Lere  upon  writ  of  error. 

A  bUl  of  escep&>n8  wai  taken  upon  the  trial, 
from  which  the  following  statement  of  the  case 

Disr^ardlng  the  order  In  which  the  tesU- 
monj  was  introduced,  and  arrangingin  dirono- 
logicallr,  tbe  plaintiffs  below,  to  prove  title  In 
themselves,  offered  the  following  evidence: 

1.  An  eiempUflcatlon  of  a  patent  from  the 
United  Biatea  to  one  John  J.  Dunbar  for  the 
land!  In  controrersy. 

2.  A  ceitiflecl  copy  of  a  deed  for  the  same 
lands  from  John  J.  Dunbar  to  William  Prout, 
dated  January  6, 1818,  eald  copy  being  certified 
to  have  been  made  February  8, 187S. 

S.  A  certifled  copy  of  a  deed  for  the  Mine 
lands  from  William  Prout  to  Joseph  Duncan, 
dated  Kay  8, 1884,  and  recorded  In  said  county 
October  ^,  1888. 

4.  A  certifled  copy  of  a  decree  In  chancery 
In  the  United  Stem  Circuit  Court  for  the  Dis- 
Ulct  of  Illinois,  dated  June  9. 1846,  lendered  In 
a  cauae  wherein  the  United  States  were  oom- 

Clainanls  and  the  widow  and  heln  of  Joseph 
luncan  defendants,  and  of  the  proceedings  un- 


Stntes  under  said  decree  for  the  same  premises, 
made  by  William  Thomas,  commissioner, dated 
August  13,  1846,  and  recorded  January  IT, 

6.  Certified  copy  of  a  deed  for  the  same  prem- 
iKa,  dated  December  28,  1847,  and  recorded 
June  0, 1848,  to  Willlani  W.  Corcoran,  executed 
liy  R  H.  Oillett,  Solicitor  of  the  Treasury,  In 
Lchsir  of  the  United  States. 

7.  Cortlfiedcopyofadeed  forihe  sameprem- 
fws,  dated  December  80,  1B67,  and  recorded 
llarch  19, 1868,  from  William  W.  Corcoran  to 
William  B.  Morris. 

&  Carllfled  copy  of  the  wUl  of  William  B. 


Morris  and  of  tlie  probate  thereof,  from  which 
it  mpcared  that  Maria  L.  Diincan.  Bflrrict  B. 
Cooledgc,  and  Helen  L.  Cooledge,  the  plaintiffs, 
were  hu  rcaidimry  IcgatcM. 

To  sutloin  ibc  title,  which  the  plniotiffs  con- 
tended that  they  derived  through  these  docu- 
ments, they  offered  other  cviJcucc.  which  will 
be  noticed  hereafter,  but  they  offered  no  evi- 
dence of  the  death  of  William  B.  Morris  llw 
orieinal  plaintiff,  since  tlic  certified  copy  of  his 
will  and  ta  the  probate  thereof  and  the  letters 
testamentary  issued  thereon. 

Tbe  defendant,  Slebbiiu,  Ia  sliow  title  In  bU  ^BT] 
lessor,  offered  in  evidence  the  following  title 

iTAii  exempli flcaUon  of  a  patent  by  the 
United  States  to  John  J.  Dunbar,  dated  Janu- 
ary  6,  1818,  for  tike  lands  in  controversy. 

8,  A  certifled  copv  from  the  recorders  office 


to  Stark  County.  lUinois,  hi  which  county  tl 
landlsrituale^f  adeed,daledJanuaryB,181i . 
from  John  J.  Dunbar  to  John  Frank,  convey- 


ing said  land  in  fee,  and  recorded  in  said  county 
June  18,  1870. 

8.  Othertltle  deeds,  bywhichthetitlepasscd 
from  the  heirs  of  John  Frank  to  Benson  8. 
Scott. 

4.  Thestipulallonof  plalotiffstliatStcbbins, 
tbe  defendant,  was  in  possession  of  the  land  In 
controversy  at  the  commencement  of  the  suit 
under  said  Benson  S.  Scott  as  his  tenant  only, 
and,  at  no  time,  under  any  other  claim. 

No  exceptions  wcie  taken  by  the  plaintiffs  to 
the  InlroductioD  of  lUeie  title  papers  by  the  de- 
fendant. 

The  real  contest  In  the  case  was  between  the 
title  of  the  plaintiffs  deduced  through  the  deed 
of  Dunbar  to  Prout  and  their  subsequent  muoi- 
ments  of  title  put  in  evidence,  and  tbe  title  uf 
defendant  derived  through  tbe  deed  of  Dunbar 
to  Frank,  and  the  subsequent  conveyances  put 
in  evidence  by  bim. 

The  defendant  was  in  possession  of  tlie  prem- 
ises sued  for.  His  evidence,  which  was  not  ex* 
cepted  to,  gave  liim  %  prima  faeit  title,  and  un- 
less tbe  plaintiffs  showed  a  better  title,  tbcy 
should  not  have  recovered  the  lands  In  contro- 


sRown  in  tiiemselves.  The  errors  assigned  all 
relate  to  the  admission,  by  the  court  below,  of 
the  evidence  offered  by  the  plaintiffs  to  sustain 
their  title,  and  the  charge  of  the  court  to  the 
Jury  upon  tbe  effect  of  tbat  evidence.    These 
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MdgDDKnti  ot  eiTOr  we  tbsll  now  proceed  lo 
Gondder. 

Tbe  court  admitted  u  erldence,  tending  to 
prove  the  death  of  William  B.  Momi,  theorie- 


...  of  the  CouDCT  of  Suffolk,  in  tbe  State  of  .  _. 
i^'^'  cliusetu,  audof  the  lelten  teatamenlarj  issued 
thereon,  and  the  court  charged  the  Jury,  In  ef- 
fect, that  this  evldeDce,  uncontnuilctcd,  waa 
Bunidci)  t  to  shon  the  death  of  Morris.  The  ad- 
misaloD  of  this  evidence  and  the  charge  of  the 
court  thereon  areaBslgned  for  error. 
Whether  the  evidence  ohjectedto  was  or  was 
)t  competent  and  sufflcicnt  lo  prove  thedenih 


plnlntllTs.  The  objection  to  Its  admissibility 
must,  therefore,  fall  If  there  was  other  evidence 
to  show  prima  facie  the  death  of  Morris.  We 
think  Uut  the  sugceBtioD  in  the  record  of  the 
death  of  Morris  and  the  order  of  the  court  tnafc- 
log  hla  devisees  panics,  was  sufflclent  tor  this 
purpose. 

Section  10  of  chapter  1  of  the  Reviwd  SUt- 
utes  of  Illinois,  p.  94  (Hurd,  1680),  provides 
that  "When  there  i9,hut  one  plalntifT,  petitioner 
or  complainant  In  an  action,  proceeding  or  com- 

Slaint  fu  law  or  equity,  and  he  shall  die  befoiv 
Dal  Judgment  or  decree,  such  action,  proceed- 
ing or  complaint  shall  not,  on  that  account, 
abate  if  the  cause  of  action  survive  to  the  heir, 
devisee,  eiecutor  or  administrator  of  such  de- 
cedent; hut  any  of  such  to  whom  tbe  cause  of 
action  shall  survive  may,  by  suggesting  such 
death  upon  the  record,  tie  BuMiItui«d  as  plaint- 
iff, petitioner  or  complainant,  and  prosecute  the 
same  as  in  other  cases." 

The  suggestion  of  the  death  of  Morris,  the 
sole  plaintiff,  was  made  in  this  case,  M  the  rec- 
ord shows,  by  counsel  for  the  devisees,  both 
parties  being  present,  and  the  court  made  the 
order,  without  objection,  that  the  devisees  be 
made  plaintiffs  la  ihe  case.  We  think  tbatthis 
suggestion,  made  without  objection,  and  the 
oraer  of  the  court  thereon,  settles  pHma  faeie, 
for  the  purposes  of  this  case,  the  fact  of  the 
deathof  theoriginai  plaintiff,  Thestatutepro- 
vides  upon  wboae  suggestion  of  the  death  of  a 
sole  party  plaintiff,  the  court  shall  make  hi« 
heir  or  devisee,  etc.,  plaintiff  In  his  stead.  It 
certainly  cannot  be  the  fair  construction  of  the 
statute  that  B  party  may  stand  by  and  see  the  sug- 
E«stioD  of  the  death  of  the  oppoalne  party  en- 
tered of  record  and  his  heir  or  devisee  substi- 
tuted fn  his  stead,  and  upon  final  trial  require 
[80]  furlhcrpToof  of  tbedeath.atleastwithoutsome 
QOlice  of  Ida  purpose  to  raise  that  particular  is- 
sue. The  death  ot  the  plaintiff,  after  the  order 
of  the  court,  may  be  cooaldered  as  settled  be- 
tween the  parties  for  that  case,  unless  some  mo- 
tion is  made  or  Issue  raised  on  the  part  of  the 
defendant,  by  which  the  fact  of  the  death  Is 
ConlrovertBd.  We  have  been  referred  to  no  de- 
cision of  the  Supreme  Court  of  Illinois  where  a 
different  rule  hns  been  announced.  In  the  cose 
at  Millikenv.  Mnrlin,  MIU.,  17,  cited bv coun- 
sel for  defendaiit,  llie  court  merely  decided  that 
where  a  party  plainliff  had  died  and  his  heirs 
were  subslituled  in  his  place,  they  must  prove 
tliat  Ihe  person  under  whom  they  claimed  was 
•claed  of  the  title  and  that  they  were  his  heirs. 
Bui  the  report  of  the  case  dearly  shows  that 
«44 


the  point  now  under  consideratloD  was  neither 
decided  nor  touched.  We  think,  therefore,  tliat 
tbe  ruling  and  charge  of  the  court  below  did 
notprejudice  the  deieodmit. 

The  next  assignment  of  error  relates  to  tba 
admission  In  evidence  by  the  court  of  Iheccrtl- 
fled  copy  of  the  deed  from  Dunbar  to  Prout  and 
the  testimony  offered  by  the  plaintiff  lo  mistaio 
such  copy.  The  deed  purported  to  he  a  con- 
veyance, with  covenants  of  genetal  warranty, 
by  Dunbar  to  Prout,  of  the  Isind  in  controversy, 
for  the  consideration  of  $80.  It  reelte<l  thai 
Dunbar  was  the  patentee  thereof,  and  set  out 
the  patent  in  full.  Tbe  following  Is  a  copy  ol 
the  (n  testimonium  clause  of  tbe  deed,  of  the 
signatures  of  the  grantor  and  witnesses,  the  ac- 
knowledgment, offldnvit  of  the  grantor  of  hk 
Identity,  bis  receipt  for  the  purchase  money, 
memorandum  of  registration,  and  certiflcate  of 
the  recorder  of  deeaa  for  Madison  County,  IIU- 
aois: 

"In  witness  of  all  the  foregoing  I  have  here- 
unto affixed  my  hand  and  seal,  at  Washington 
City,  In  the  County  of  Washington  and  District 
of  Columbia,  this  sixth  day  of  January,  one 
thousand  eight  hundred  and  eighteen. 

John  J.  Dnnbar.     [Seal.] 

Signed,  sealed  and  delivered  in  the  presence 
of —  Samuel  N.  Smallwood. 

Joseph  Cassln. 
District  of  OolumbU,  Covniyof ,  w.         | 

Be  It  remembered  that,  on  this  sixth  day  of 
January,  1818,  the  above  named  John  J.  Duo- 
barr,  who  baa  signed,  sealed  and  delivered  tbe 
above  Instrument  of  writing,  personally  cama 
and  appeared  before  us,  tbe  undersigned  jus- 
tices of  the  peace,  and  acknowledged  in  due 
form  of  law,  the  same  to  be  his  free  act  and 
deed,  for  the  purposestherelnsetfortb,  and  also 
gavehlsconsentthatthe  same  should  be  record- 
ed whenever  It  mit;ht  be  deemed  necessary.  In 

vritness  of  all  which  the  said has  her*. 

unto  alBxed  his  name  and  has  undersigned  tlie 
satne. 

hli 
John  -f  J.  DunbatT. 

Acknowledged  before— 

Samuel  N.  SmoUwood. 
Joeeph  Casdn. 
I,  John  J.  Dunbarr.do  declare  upon  oath  that 
I  am  the  same  person  Intended  and  named  Ik 
the  above  deed,  dated  the  sixth  day  of  Januaif, 
1818,  and  more  particularly  In  tbe  patent  the^ 
In  recited  at  length,  and  further,  that  I  wasdulv 
placed  In  possession  ot  the  patent  for  the  laoa 
convevedin  the  above  deed,  by  receiving  tha 
some  from  the  General  Land  OtSce. 
bk 
John  -f  J.  Dunbarr. 

Sworn  and  nibscribed  to  betoro  me  this  Ttb 
day  of  January,  1818. 

Samuel  N.  Bmallwood. 
Received,  this  sixth  day  of  January,  1818» 
from  William  Prout,  the  sumof  eighty  doUara, 
being  the  consideration  money  expressed  in  Him. 
above  deed. 

his 
John  +  J>  Dunbarr. 

Witness:  Joseph  Cossin. 
Recorded  June  2Sd,  1818. 
Slate  of  Illinois,  Maditon  Onmtg,  u. 
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I,  John  D.  Hetet,  deA  of  the  circuit  court. 
Mid  M  oJki»  ncoidet  of  deedi  within  tnd  for 
IbAUoD  Countv,  in  the  Bute  of  lUinDk,  do 
lierebf  certify  uw  aboTe  mad  forwoiaK  to  be 
a  tme,  perfect  and  completfl  copy  oi  an  Instru- 
meot  of  writing  or  deed  of  coaveraDce  now  ep- 

penrlog  of  record -* «— i-v— i.i- 

154.  IfiinDdieS. 

"  In  witnets  whereof  I  have  hereunto  let  my 

hand  and  affixed  the  seal  of  our  said  court,  at 

office  In  the  Cit;  of  EdwardaviUe,  this  third 

[All  d^  of  February,  A.  D.,  one  tUouoand  eight 

hundred  and  KTeutr-flve. 

[8eaL]  John  D.  Helsel,  Oerk. 

The  defendant  below  objected  to  the  introduc- 
tion of  Mdd  certified  copy  In  evidence,  because 
the  original  deed  waa  not  so  certified  and  proven 

aa  to  make  a  certified  cc — ' "- ' 

pMent  evidelice  under 

The  court,  without  passing  at  that  time  upon 
the  objection,  and  not  then  admitting  said  writ- 
ing in  evidence  as  a  certified  copy,  permitted  the 
plaintiit^  at  their  request,  to  make  the  follow- 

''  And  OtenaponJ'  aa  the  bUl  of  exceptlona 
■Utea,  "  the  plalhtib  proved,  to  wit: 

1.  By  Hi.  Dent,  one  of  the  plalnUlIs'  coun- 
k1,  that  nid  couoael  had  had  in  their  posies- 
aion,  prior  to  the  great  fire  of  October  B  and  9, 
I8TI,  in  Chicago,  an  original  deed  correapond- 
ing  ■nbetontlally  Is  contenU  to  the  writing  of- 
foed  In  evidenca,  czcspt  tliat  there  was  not  at- 
uched  to  It  the  official  certificate,  dated  Febru- 
ary 8,  187ft;  that  be  had  not  compared  laid  of- 
fered copy  with  aaid  original,  but  he  believed 
from  recollection  that  it  corresponded  with  the 
original,  and  that  he  had  not  made  aald  alleged 
oopyi  that  toid  original  deed  had  been  eent  to 
aaid  counsel  in  behalf  of  Wm.  B.  Morris,  the 
then  plaintiff,  for  nae  in  tbia  suit,  and  lutd  been 
oSered  in  ertdence  on  the  first  trlali  that  aald 
original  deed  had  been  burned  up  In  the  Chlcaso 
Are  of  October  8  and  ft,  1871;  further,  tbatutd 
origioal  deed  bad  been  sent  to  W^iington  and 
.  _i  — n  exhibit  to  the  origin^  deposl- 


been  detatjted  Uietefiom  by  leave  of  the  court, 
and  returned  to  Washington  for  use  In  taking 
the  d^oaitions  of  Henrietta  Boone. 

2.  The  plalnUSa  further  offered  to  read  In 
evtdence  a  copy  of  the  origioal  depositions  of 
E.  J.  iliddleton  and  George  Collard,  Uken  Ot 
bnt4m$  on  September  31, 1870,  at  WasUngton, 
D.  C,  to  which  the  defendant  below  objected. 
It  waa  admitted  that  the  depositions  bad  been 
correctly  copied  by  an  attorney  In  the  cause 
from  the  original  depositions  on  file  In  the  case; 
that  the  ori^nal  depositions,  with  the  other  Illei 
[U1  and  reoonbof  the  court,  werebumed  up  In  the 
fire  at  Chicago  of  October.  IHTl;  that  no  order 
of  the  court  bad  ever  been  made  authorlxiDg  the 
filing  Ot  aaid  copy  ^  a  substitute  for  the  origi- 
nal depoeitiona.  and  that  no  proceedings  under 
Bay  atatute  had  been  had  for  the  purpose  of  re- 
•torlng  aaid  original,  but  that  utter  aiUd  fire 
the  plaintiffs'  counitel  had  procured  sdd  copv 
from  the  counsel  of  defendant,  antl,  with  his 
consent,  had  placed  It  on  file  in  tills  cause  at  a 
copy  of  the  original  depositions." 

''The  court  thereiipoQ  overruled  each  of  said 
objections  to  the  rciuiing  of  said  copy  of  the 
depositions,  and  peruiiltod  the  contents  of  said 
1MU.S. 


copy  to  be  read  In  evidence,  which  waa  done ; 
to  which  decision  of  the  court  the  defendant  then 
and  there  excepted." 
"The  contents  of  said  copy  so  read  were  as 

"  That  B^d  HIddletoD  and  Collard  had  care- 
fully  examided  the  rignoturea  of  Samuel  N. 
Bmallwood  on  said  original  deed  purporting  to 
be  his  In  three  different  places,  and  aver  the  suit 
slgnaturea  to  be  the  genuine  baadwriting  of  said 
Samuel  N.  Smallwood;  nnd  thot  said  oririnal 
deed  is  annexed  to  their  depositions  as  Exhibit 
A;  that  they  were  personally  acquainted  with 
Samuel  N.  Small  wood  in  his  lifetime,  and  knew 
his  handwriting,  having  often  seen  bim  write, 
and  they  have  no  heailauon  In  declarine  nId  sig> 
natures  to  be  bis  genuine  signatures.''^ 

The  i^alntilb  also  offered  In  evidence  the  dep- 

oaidon  of  William  W.  Corcoran,  who  lesttfled 

that  in  1847  be  pnrcfaased  the  lands  in  contro- 

from  the  United  States  at  public  sale  and 

Sthe  purchase  money  for  them  Into  the 
ury  of  the  tTnlt«d  States,  and  that  at  tlie 
time  of  the  purchase  he  bad  no  notice  of  any  ad- 
verse claim. 

The  plaintiffs  further  rend  In  ertdence  a  cer- 
tified copy  of  a  commission  from  President  3IoD- 
roe,  attested  by  Itichard  Ituah,  acting  Secre- 
tory of  Sute,  and  the  seal  of  the  VDltcd  Slates, 
dated  April  SO,  1817,  appointing  Joseph  Camin 
Justice  <u  the  peace  In  theCotmty  of  Wasbing- 
tMi,  hi  the  District  of  Columbia,  unlll  the  end 
of  the  next  session  of  the  U.  S.  Senate,  and  no 
longer;  alsa  a  certlfled  copy  of  a  like  commI»- 
sion,  dated  September  1, 1817  appointing  Sam- 
uel N.  Smallwood  a  luitice  of  the  peace  of  said 
county  until  the  end  of  said  session,  and  no 

plalnUflsalsnofleredlnevidenoethedep-  r^a-i 
oeltlonof  Anthony  Hyde,  who  tesdaed  that  be  '•"'' 
waa  the  bualnesa  agent  In  Waaiilnston  OIIt  of 
W.  W,  Corcoiui;  Inat  he  knew  of  the  purcnaae 
of  the  land  In  question  br  said  Corcomn  In  1847 
and  of  the  payment  hv  him  of  over  ts j,000  Into 
the  Treasury  of  the  United  Stales  for  this  and 
other  lands;  that  from  February,  1B4B.  up  to  tbe 
time  when  his  testimony  was  taken,  February 
24, 1876,  he  had  attended  to  all  matters  touch- 
ing the  tract  of  land  in  suit,  svch  aa  the  pay- 


coran  to  Wm.  B.  Morris;  that  he  sent  the  origt- 
nal  deed  fromDunbor  to  Prout,  attached  to  Ae 
depoeitiona  of  E.  J.  Middleton  and  Qeone  Col- 
lara,  to  the  counsel  of  plaintllb  below  in  Chi- 
cago on  October  11. 1870;  that  said  deed  waa 
afterwards  returned  to  obtain  a  dnmalllon  of 
Un.  H.  H.  Boone  aa  to  Joseph  Caaala's  sig- 
nature, and  was  afterwards  forwarded,  attached 
to  adepoeitionof  Mrs.  Boone  to  the  clerk  of  the 
United  Sutea  Circuit  Court  at  Chicago,  m  or 
about  January  96, 1871. 

Hyde  further  tealifies  that  ha  bad  paid  the 
taxes  on  said  lands  for  Mr.  Corcoran  from  IM7 
lo  1864,  mainly  through  aeenta  who  lived  in 
nUnols,  but  that  he  himself  had  for  a  year  or 
two  paid  the  taxes  directly  to  the  coun^  offlcera. 

AsBuming,  tor  the  present,  (hat  (be  evidence 
offered  to  support  the  deed  from  Dunbar  to 
Prout  was  competent  and  properiy  admitted, 
the  question  is  presented  wnelher  the  deed  ll- 
•elf,  thus  supported,  wu  adtnissible.  We  ara 
of  opinion  that  It  was. 
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Sufbe;1x  Couxt  or  ram  Ukitkd  Statbs. 


Oct.  Tnui, 


The  esiiiteiicc  of  tbcoripaal  deed  ind  Itode- 
Mnictlon  Id  the  fire  al  Chicago,  in  October, 
1871,  wu  distinctly  proved  by  the  lanimony  of 
Dent,  counsel  for  plnictiffs.  He  testified  that 
it  had  been  scat  to  the  counsel  it)  Chicago  of  the 
orlgia*]  plaintiff  in  tlie  case;  that  it  had  been 
offered  m  evidence  on  the  fliEt  tiinl  of  the  cftse, 
knd  had  been  burned  witli  Ibe  other  papcra  and 
locordi  of  the  court  In  the  fire  mentioned.  It 
wu,  therefore,  competent  for  the  plaintiffs  to 
prove  Its  contents.  Thus,  In  Biggtv.  Taylor,  < 
Wheat.,  486,  this  court  snld: 

"  The  general  rule  of  evidence  Is,  If  a  partj 
bund  to  use  a  deed  or  any  other  instrument! 


or  destroyed,  wcoudary  evidence,  which  is  the 
besC  the  nature  of  the  case  alloirs,  will,  in  that 
case,  Im  admitted.  The  party,  after  pioTingany 
of  theK  drcomstances  to  account  for  the  ab- 
sence of  the  ori^nal,  may  read  a  counterpart; 
or  it  there  ianocounterput,  an  examined  copy; 
or  if  there  should  not  be  an  examined  copy,  he 
may  give  parol  evidence  of  Its  contents." 

In  the  present  case  It  does  not  appear  that 
there  was  in  existence  any  counterput  or  ex< 


contenta  of  Uie  orlgiiial  by  a  witness  who  knew 
its  coDteots.  This  was  done  by  the  deposition 
of  DcdL  He  testified  that  the  original  deed  coi^ 
responded  aubstantially  In  contents  to  the  cer- 
tified copy  offered  in  evidence,  except  that  there 
was  not  attached  to  it  the  official  certificate  of 
the  court,  dated  February  S,  1879.  This  evi- 
dence made  the  copy  competent  for  the  purposca 
of  the  trial. 

HbvIde  thus  established  the  fact  of  the  orig- 
inal deed  and  Its  contents,  the  plalnUffs  below 
were  In  the  same  position  as  if  the  original  deod 
was  in  their  poaeessIoD  and  they  hod  offered  it 
in  evidence.  It  remained  for  them  to  prove  its 
execution. 

It  has  been  held  by  the  Supreme  Court  of  Illi- 
Dois,  that,  under  the  Act  of  February  IB,  1810, 
for  establishing  a  recorder's  office,  and  which 
was  substantially  the  same  as  tlie  Act  of  1807, 
which  was  In  force  when  thedeed  from  Dunbar 
(o  Prout  was  executed,  a  deed  is  valid  ai  be- 
tween the  parties  to  It  without  being  acknowl- 
edged. Anisttfr.  Jft'b«,2Scam.,Slfi;  see,alao, 
JteConneU  v.  Seed.  Id.,  371. 

Havinc  established  by  proof  the  fact  that  the 
deed  haaezlsted  and  haa  been  destroyed,  and 
ttwt  the  copy  offered  in  evident  was  a  copy  of 
the  original,  it  only  remained  to  prove  the  sign- 
ing ana  sealing  of  the  deed  by  the  grantor. 

As  the  witnesses  to  the  deed  were  shown  to 
be  dead,  the  method  pointed  out  by  law  to  es- 
tablish ttw  execution  of  the  deed  was  by  proof 
of  the  handwriting  of  the  witnesses  to  the  deed. 
Clarte  v.  ConTtntg,  S  PeC,  Ulfi;  Cooke  v.  Wood- 
[U]  row,  9  Cranch,  18.  And  when  there  wns  more 
than  one  witness,  proof  of  the  bandwriting  of 
one  was  sufDcieut.  1  OreenL  Et.,  sec.  S79; 
Adam  v.  Kerr,  1  B.  &  P.,  360;  8  Preston,  Ah- 
stmcts  of  Title,  pp.  72,  7a. 

By  the  depositions  of  Hiddlcton  and  Collard, 
which  the  court  admitted  in  evidence,  the  hand- 
writing of  Samuel  N.  Smallnood,  one  of  the 
Bubsmbing  witnesses  of  the  deed,  was  fully 
proven.  His  sienalure  also  to  the  ncknonledg- 
mcnt  of  the  deed  as  one  of  the  Justices  of  the 


pence  before  whom  the  ackoowledgmeat  wa» 
taken,  and  his  signature  to  the  Jurat  of  an  oath 
of  identity  indorsed  on  the  deed,  subscribed  and 
sworn  to  before  him  by  Dunbar,  were  proveO' 
by  the  same  testimony.  The  genuineness  of  the 
handwriting  of  Smallwood  as  a  witness  to  the- 
deed was  placed  beyond  all  doubt  by  the  deposi- 
tions of  these  witnesses. 

If,  therefore,  the  evidence  by  which  this  proof 
was  made  was  competent  and  admissible,  the  ex- 
ecution of  the  deed  from  Dunbar  to  Prout  was 
established,  and  the  deed  llaelfwaa  properly  ad- 
mitted In  evidence. 

We  are  next  to  condderthequestlon  whether 
the  copies  of  the  depositions  of  Hiddleton  and 
Collard,  by  which  the  handwriting  of  Bmall- 
wood  was  proven,  were  properly  admitted  in 
evidence.  Tbisevldence  was  objected  tot^tha 
defendant,  and  his  objection  was  overruled,  t» 
which  be  excepted. 

The  admission  of  the  parties,  as  appears  by 
the  bill  of  exceptions,  showed  the  existence  of 
the  orisinal  depositions,  that  thev  had  been  de- 
stroyed with  the  other  records  of  the  court  i& 
the  ore  of  October,  I87I,  that  the  copies  were 
correct  co^es  of  the  original  depositions  aod  had 
been  furnished  by  counsel  for  defendant,  and 
with  his  consent  bad  been  placed  on  file  in  th» 
cause  ss  correct  copies  of  tneoriglnal.  Theob- 
Jection  made  to  the  introduction  of  the  copies 
was  that  the  death  of  the  witnesses  was  not 
shown,  nor  was  it  proven  that  they  were  Incom- 
petent to  testify,  and  that  theirdepoat Lions  could 
not  be  retaken;  therefore,  proof  of  what  they 
had  testified  in  their  depositions  was  not  admla- 
dble. 

The  rule  invoked  to  exclude  cople*  of  the  dep- 
ositions is,  that  In  the  absence  of  evidence  that  Uie 
witnesa  who  teetlfled  in  a  former  trial  is  dead  or 
Inc^iable  of  teatifylnE,  or  that  his  depodtlon 
cannot  be  retaken,  it  is  not  competent  to  show  r ^— . 
what  his  testimony  in  the  former  trial  was;  and  ''*'' 
that  when  the  deposition  of  a  witness  which  wu 
read  upon  a  former  trial  is  lost  its  contents  can- 
not be  proved  except  after  proof  of  the  death  of 
the  vritnesawhoselestimonyitcontained.  Stovt 
v.  Owt, 47111., 980; .Jtb^r.£>nta,S4m.,CU. 

But  if  the  witnesses  had  lived  tn  another  State 
and  more  than  a  hundred  miles  distant  from  the 
place  oftrial,  proof  of  thecontentsof  thefrdep- 
osition  would  have  been  admissible.  Atrtonv. 
Driggi,  20  Wall..  12S  [87  U.  S.,  XXU.,  200]. 
Therefoiv,  to  have  made  the  objection  tenable, 
it  should  have  also  been  put  upon  the  ground 
that  the  witnesses  were  not  shown  to  reside  in 
another  State  and  more  than  a  hundred  mile* 
from  the  place  of  trial.  This  it  did  not  do. 
When  a  par^  excepts  to  the  admission  of  Icsti- 
monv  he  Is  bound  to  Mate  his  objection  speci- 
flcnlly,  and  in  a  proceeding  for  error  he  Is  cou- 
fined  to  the  objection  so  tnken.  Burton  v. 
Dngg»,  vH  mtpra.  The  original  deposition* 
were  taken  in  the  City  of  Washington.  It  i», 
therefore,  probable  that  the  witnesses  resided 
there.  If  the  copy  of  the  depositions  bad  been 
objected  to  because  It  was  not  shown  that  the 
witneases  resided  out  of  the  district,  and  mor* 
than  a  hundred  miles  from  the  place  where  the- 
court  was  held,  the  plaintiffs  below  mighthav« 
supplied  proof  of  that  fact.  The  objection,  as 
It  was  made,  was  not  broad  enough  and  specUlc 
enough  and  was,  therefore,  properly  overruled 
and  the  evidence  admlltaL 
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to  exclude  copiei  of  (he  depoeitloD  does  ul  .  _, 
plv  to  lite  COM  In  luutd.  The  plaltiUlIidid  oot 
<Aer  oral  evideocsof  the  contents  ol  thedepod- 
tiona,  baX-otttni  copiea  which  were  edmitted 
by  coniud  ftHLdefenouit  to  be  true  copiet.  It 
wu,  tbatafore,  not  mcetMry  tontake  the  dep- 
orftiiDU  or  to  |nov«  the  deatlt  of  the  wKneMea 
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_^ _.      J,  therefore,  propeilyro- 

oeived  In  evldMice. 

It  WM  further  objected  to  the  idinlwloii  In 
evidence  of  the  proof  relating  to  the  deed  of 
John  J.  Dunbar  to  Prout,  that  ai  the  teatlmony 
[471  '^  establlah  lla  execution  wu  the  proof  of  the 
handwriting  of  aubscrlbing  wttneases,  ft  waa 
neoeeiaiT  to  prow  the  identitvof  tlie  grantor 
in  the  deed;  that  ia  to  mj,  that  the  Jobn  J. 
Dunbar  by  whom  the  deed  purported  to  be  ei 
coted  wia  the  lame  John  J.  Dunbar  named 
the  patent  for  (he  lauds  in  contiorerqr. 


tbUra 

ofn8i____  ,  .    _      , 

persons.  BrMm  t.  3ftb,  S8  111.,  889:  Oatei 
LoftM,  8  A.  K.  Harsh,  208;  Qitt  t.  Wai»m,  la 
Mo.,  274;  Balbte  t.  Donaldton,  3  Onmt  (Pa.), 
400;  Bagw  v.  Bigelou,  %»  Vt,  1?*;  OhamiUt  r. 
Tbrtee,  2TTex.,  180;  eee.  tiao.Stwillr.SMttt, 
4  Ad.  *  E.  (N.  B.),  tSB;  Bodm  v.  Jiftdc,  Id.. 
680.  There  was  no  evidence  that  more  than  one 
jtriin  J.  Dunbar  lived  U  the  date  of  the  deed  In 
Matthiaa  Count;,  Virginia,  which  the  deed  re- 
cites was  the  residence  of  the  grantor,  nor  In 
the  District  of  Columbia,  where  the  deed  was 
executed,  and  there  was  no  other  proof  to  rebut 
the  prima  faeU  presumption  raised  by  the  Iden- 
tltT  of  namea  in  the  patent  and  deed. 

But,  bedde*  the  identin'  of  names,  there  was 
Otber  evidence  showing  the  Identity  of  penons. 
Tba  patent  and  the  deed  bore  date  the  same 
day,  and  the  patcot  was  redted  in  lute  tarba  In 
the  deed.  These  dicumatancea  tend  strongly  to 
show  that  the  party  by  whom  the  deed  was  exe- 
cuted must  have  bad  poasestion  of  the  patent. 
The  deed  redtea  that  the  patent  waa  delivered 
to  the  eiantor,  John  J.  Dunbar,  and  the  affi- 
davit of  John  J.  DunbAT,  sworn  to  and  sub- 
scribed  on  Jannaiy  7, 1818,  before  Smallwood, 
a  justice  of  the  peace,  and  one  of  the  subscrib- 
ing witnesses  to  the  deed,  whose  signature  to 
tlie  Juimt  is  shown  (o  be  geonlne,  to  the  effect 
that  he  was  the  same  John  J.  Duobar  to  whom 
the  patent  was  Issued,  was  Indorsed  upon  the 

After  a  lapee  of  sixtv-one  yean,  this  evi- 
dence Is  not  only  adm-'ssllde  to  prove  the  iden- 
tity ot  the  grantee  in  the  patent  with  the  grantor 
In  the  deed  but,  uncontndicted,  la  conclusive. 

We  ate,  therefore,  of  opinion  that  the  deed 
[40]  from  John  J.  Dunbar  to  William  Prout,  which 
farmed  a  link  in  the  title  of  the  plaintiffs,  was 
sufficiently  proven  and  was  properly  admitted 
to  evidence  by  the  circuit  court.  The  other 
mimiments  of  title  pnt  in  evidence  by  the  plain  t- 
Iffs  were  admitted  without  objection,  and  eatab- 
10SU.8. 


lished  pn'tna /oefs  their  title  to  the  lands  in  001^ 
troverey. 

But  It  win  be  remembered  thst  Ihedefendnnt 
below  had  also  shown  a  pn'ma/ncie  title  to  the 
lands  in  question;  that  both  puties  traced  fille- 
through  the  patent  of  the  United  States  issued 
to  Dunbar  and  through  deeds  apparently  exe- 
cuted br  him  on  the  same  day,  to  wit;  Janu- 
ary «,  U18,  one  to  William  Frout,  under  whkk 
the  plalntlfra  clamed,  and  the  oUier  to  Johtt 
Prank,  under  which  the  defendant  claimed. 

The  queilioA,  therefore,  sUll  remains:  whlchi 
is  the  supoior  titleT    Aoconllng  to  the  juris- 

Srudence  of  niiooiB  this  must  be  settled  vj  th» 
ict,  which  of  the  two  deeds,  apparently  exe- 
cuted by  Dunbar,  were  first  recorded. 

Section  15  of  the  Act  approved  January  Bl,^ 
I8S7  (Purple,  Real  Estate  Statutes,  480),  pro- 
vided as  follows:  "All  grants,  bargains,  saleSr 
etc.,  of  or  concemiog  any  lands,  whvther  exe- 
cuted within  or  without  the  State,  shall  be  re- 
corded in  the  recorder's  office  In  the  eoun^ 
where  such  lands  are  lying  and  being,  within 
twelve  months  after  the  execution  of  eudi  writ- 
ings, and  every  such  writing  that  shall,  at  any 
time  after  the  publication  hereof,  remain  more 
Uian  twelve  months  after  tbe  making  of  such 
writing,  and  shall  not  be  proved  and  recordcil 
as  aforesaid,  shall  be  adjudged  fraudulent  and 
void  against  any  subeeauentbmajUs  purchaser 
or  mortgagee  forvaluaoleconddentKni,  unlet* 
such  deed,  conveyance  or  other  writing  be  re- 
corded as  aforesaid  before  the  proving  and  re- 
cording of  the  deed,  mortgage  or  other  writing 
under  which  any  aubsequent  purchaaer  or  mcnt- 
gagee  shall  claim."  This  Act  remalna  substsn- 
flallv  in  force.  Hurd's  R  S..  p.  271,  sec.  80. 
an  Act,  approved  July  31, 1887  (Pun^e, 
Estate  Btatules, 488. 4&T),  it  vwprovidod 
that  tbe  recording  of  any  deed,  •^  •  • 
whether  executed  within  or  without  the  State, 
by  the  recorder  of  tbe  county  In  which  the  i^m 
lands  Intended  to  be  affected  are  dtnated,  shsll 
be  deemed  and  taken  to  be  notice  to  aubse- 
quent  purehasers  snd  creditors  from  the  date  of 
auch  recording,  whether  ssl^  writing  shsll  have 
been  acknowledged  or  proven  in  oonformlty 
with  the  laws  of  the  State  or  not,  and  thst  the 
provisions  of  the  Agt  shall  apply  aa  well  to 
writings  heretofore  as  tboee  hereafter  admitted 
to  record.  This  law  is  still  In  force.  Bee  Huid, 
U.S.,  1880,  p.  871,  sec.  81. 

It  was  held  by  the  Supreme  Court  of  Illinois, 
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corded  thon^  not  proven  or  acknowledged, 
and  the  record  will  operate  as  constructive  no- 
tice to  subsequent  purchasers  and  creditora. 
See  also  Ohottau  v,  Jonf,  11  DL,  820;  MarUn- 
V.  Drvden,  1  Oilm.  (111.),  818. 

And  in  Oabtm  v.  Brctkmridge,  4S  111.,  H, 
the  court  declared  that  "aaagencrat  rule,  when 
tbe  samepenon  has  executed  two  deeds  for  tbe 
same  land,  tbe  first  deed  recorded  will  hold  the- 
title." 

The  evidence  shows  that  the  deed  of  Dunbar 
to  Frank,  under  which  the  defendant  cUImed 
title,  was  not  recorded  until  June  IS,  1870.  Tha- 
plsin tiffs  contended  that  thedeed  from  Dunbar 
to  Prout,  under  which  Uiey  claimed,  waa  re- 
corded on  June  23, 1S18,  and  It  waa  shown  that 
Uio  deed  from  Prout  to  Duncan  was  recorded 
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October  EO,  1688,  and  the  deed  oi  Qillett  to  Cor- 
corao,  June  G,  1848,  aud  Iliedeed  of  Corcoran 
to  Monia,  March  12.  1868. 

If,  therefore,  the  couleutioii  of  the  plaiDtlffa 
that  the  deed  of  Dunbar  to  Front  waa  recorded 
Jiitie23, 1818,  laBUBtaioed  by  competent  proof, 
(beir  title  muat  prevail. 

But  It  U  iiwisled  for  defendant  that  there  wna 
DO  competent  proof  of  the  regUtratloa  of  the 
deed  of  Dunbar  to  ProuL  The  proof  relied  on 
was  the  testimony  of  Dent,  that  the  certified 
eopj  from  (he  records  of  the  Countv  of  Utdiaon 
was  a  copy  of  the  orlgiital  deed;  the  certtflcate 


footof  the  record  of  the  deed  as  follows,  "Re- 
corded June  23,  1818." 
[60]  CoDCeding  that  the  certifled  coi?  of  the  deed 
from  the  records  of  Madison  County  would  not 
be  proof  of  the  contents  of  the  oncinal  deed, 
because  micb  orisinal  deed  h»d  not  been  so  ac- 
knowledged aiM]  certifled  u  to  make  a  certified 
copy  competent  eridence,  yet  the  fact  that  such 
B  record  of  the  deed  existed  was,  by  the  law  of 
Illinois,  OS  we  have  seen,  Dollce  to  sabeequent 
puroliasers.  A.  certified  copv  from  the  record 
was,  therefore,  proof  thot  sucli  a  deed  and  mem- 
orandum was  of  record  in  the  proper  olflce. 

For  it  is  •  settled  rule  of  eviaence  that  every 
document  of  a  public  nature  which  there  would 
be  an  inconvenience  in  remnving,  and  which 
tbe  party  has  the  right  to  inspect,  may  be  proved 
byaduly  authenticated  copy.  Siulony.^immt, 
1*  Mass.,  880;  T/mj-er  v.  Slaimt,  I  Pick. ,  108; 
Denning  v.  Roome,  0  Wend.,  691;  Dvdltg  v. 
Otaytm,  6  Hon.,  26B;  BttA^pv.  am«,8N.  H., 
ei8;l  OreBnl.Ev.,sec.484, 

The  memorandum  at  the  foot  of  the  record 
waa  the  usual  record  evidence,  competent  and 
conclusive,  that  the  deed  had  been  tecorded  U 
the  dale  mentioned. 

It  was  evidence  of  the  date  of  the  registration 
of  the  deed,  because  it  was  tbe  duty  of  the  le- 
corder,  by  the  nature  of  hii  office  and  without 
special  statutoir  direction,  to  note  when  tbe 
record  was  made.    1  Green).  Ev.,  sec.  483, 

But  we  think  it  may  be  fairly  inferred  from 
•ection  10  of  the  Act  of  Beptember  17,  1807, 
which  was  tn  force  when  it  is  claimed  that  the 
deed  from  Dunbar  to  Prout  was  recorded,  that 
it  WOE  the  duty  of  the  recorder  to  note  the  time 
when  deeds  left  with  him  for  record  were  re- 
corded. He  waa  specifically  required  to  note 
the  date  when  the  deed  was  recdved,  and  was 
liable  to  a  penalty  of  tSOO  for  reconjing  any 
deed  in  writing  "twfore  another  firat  brought 
into  his  office  to  be  recorded."  1  Adams  &  Ihir- 
ham.  Real  Estate  Statutes,  p.  63.  Tbe  making 
of  a  memorandum  of  the  date  of  the  record 
was.  therefore,  an  ofllclal  act,  which  naturally 
fell  within  the  line  of  his  slstulory  duties,  and 
a  certified  copy  of  it  would  be  competent  evi- 
dence to  prove  the  memorandum  and  tiie  date 
of  the  registration  of  the  deed. 

We  are  of  opinion,  therefore,  that  the  fact 
(61]  that  the  deed  of  Dunbar  to  Prout  was  recorded 
on  June  23, 1818,  was  proved  by  competent  evi- 
dence, and  that  it  therefore  follows  that  the  title 
of  tbe  plainliOs  was  belter  snd  superior  to  that 
of  defendants,  who  claimed  under  a  deed  for 
the  same  lands  not  recorded  until  J  une  1 8, 1 870, 
mure  than  fifty  years  after  iu  dale,  and  long 
«48 


after  Innocent  purchasers  had  bouKht  the  land* 
and  paid  a  valuable  consideration  for  them. 

The  plaintiff  in  error  contends  that  the  Act 
of  1887,  nyra,  cannot  apply  in  this  case,  b» 
cauae  at  its  date  the  lands  In  qneetloir  were  no 
within  the  limits  of  Madison  County,  but 
County  of  Putnam.    But  (be  Act  ex- 


. .  record.  The  deed  of  DunlMT  to  Pmit  i*  _ 
recorded  under  the  Act  of  1807,  mpn,  which 
requiredit  to  be  recorded  In  the  coimty  wbera 
the  lands  conveyed  wen  dtuated.  It  was  ao 
recorded.  No  um  of  Illinois  since  passed  has 
required  any  other  registration  of  deeds  by  tbe 
parties  thereto,  or  hat  changed  the  effect  of  the 
original  registration.  See,  Act  of  Feb.  27,1841; 
I  Adams  &  Durham,  Real  Eatate  Statutes,  pp 
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The  view  we  have  taken  of  the  cue  renden 
tt  lumecessary  to  notice  ceirtaln  queetjons  of  k»> 


Qntri.  lUjudpmetU  mu(,  thertfort,  bt  «tglrtnei. 
Tnieaopj.Ttat: 

James  H.  HoKeuter,  Clerk,  Sup.  (Jourt.  V.  8. 


CONNECTICUT  MUTUAL  LIFE  INSUR- 
ANCE COMPANY,  AppL, 

ANNA  C.CU8HHAN,S0UTH  SIDE  BOHB- 

8TBAD  ASSOCIATION  OF  THE  CITY 

OF  CHICAGO,  BT  AL. 

(Bee  a  C  Beporteris  eO.,  n-HiJ 
Btdemptitm  fiom  mortgagt  taiUt — tlaU   Iai»— 

nde  in  dreuiteovrt — lUxTioit  Slatula — interttt 

on  lalt — effect  of  exiiHng  law*. 


rl«ht 
statute. 

4.  The  nilnots  Statute  of  18TV,  antltlInK  the  pur< 
ehiMT  In  case  of  redemption  to  reoelve  IntereaC  up- 
on bts  bid  M  tbe  nta  or  alKbt  per  oeot  per  annum, 
tbe  previous  law  nrescrltiInK  Mn  per  oent,  la  apldt- 
cable  (o  all  decretal  salee  at  mortriBed  premiKe 
tliercsifter  made,  altbaugb  tbe  morf,ase  ma  rtven 
before  tbe  pa^ue  of  Ibot  statute.  Buob  mluvtion 
In  the  rate  of  Interest  did  not  impair  the  oblisaUon 
or  the  contract  between  mortsuor  and  moit- 
-^■"^  becnuBe  the  amendatorr  natut*  did  not  dl- 
the  dutrotthe  mortcasor  to  par  what  to 


isUitjilaw,  tor  tbe  enforeement ' 


morteaisB  bad,twej 

ent  oTbls  oontraet. 

-  "e  is  entitled  tr- 

tutewbenbe 

operated,  pro 

inevioUBlj' 11: 


uifKire,  to  cbanfte  the  rule  of  court . 


*H««Kl  note*  by  Ur.  Ajtlee  Ham^av. 
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8vimilt«d  Jan.  IS,  1883.     Lmm  ormUwi  to  ajh 
.tlf,Jm.ta,lS8S. 

APPEAL  from  the  Circuit  Courtof  IbelTDtted 
StalM  for  the  Nortliem  DUtrict  of  niinoiB, 
The  hlBtoiT  And  facts  of  the  case  full;  appear 
In  the  opinion  of  the  court. 

Mttrt.  Edw&rd  S.  laluuu  and  C.  Beekuith, 

for  appellant: 

The  gueBtioaaougbttobepTesealedtiiWheth- 


The  puties  la  interest  oa  that  issue  ar 
«pwllaDt,morlgaeee  aad  purchaser  et  the  tnas- 
teTB  sale,  and  atUl  a  creditor  of  the  mortgagor, 
and  one  Robert  D.  Fowler.  Fowler  is  a  stranger 
to  the  original  cause,  and  was  never  k  creditor 
of  the  mortgagor;  but  he  became  purcbaaer  of 
A  judgment  entered  b;  confessioa  against  the 
jiantee  of  the  mortgagor  after  that  grantee's 
year  for  redemption  oad  expired,  and  when  he, 
therefore,  had  no  interest  remaining  in  the  land. 
l>unn  T.  Soger*. 48  111.,  203. 

This  judgment,  of  course,  was  never  a  lien  on 
the  bina,  the  Judgment  debtor  having  no  inter- 
est iberdn;  am  no  equity  of  redemption  ever 
existed  in  favor  of  such  a  judgment.  The  eq- 
uity to  redeem  attended,  not  tlie  ^udpnenl  but 
its  interest  in  the  land;  the  substitution  to  that 
«(tent,  of  thecreditorforthemort^gor.  Stoiy, 
Eg.  Jut,,  scc.lO^;  Ad.  Eq.,180;  SloaOieicer  v. 
TSmnpim,  3  AIk.,440; MiUIred  v.  Aiutin, L.  H. 
8  Eq.  Gas.,  220;  OraiU  v.  Duane,9  Johns.,  012; 
Eieingv.AitiiieoTt/i.Si  111., 404;  2  Jones,  Uort., 
ace.  1060. 

No  right  to  redeem  exists  in  favor  of  Fowler, 
except  as  it  is  ^veo  bj  a  construction  yielded 
by  the  courts  to  the  letter  of  the  statute.  Phil- 
/(p^v,  Z*fr"io»,14Ill.,414. 

The  law  of  the  State  is  settled  by  repeated  dc- 
-clraons,  all  without  qualiQcation  and  covering 
the  whole  hietonr  of  the  statute.  The  statute 
is  the  source  of'^the  right;  its  terms  aie  the 
measure  of  the  right  apart  from  the  coiidilion; 
no  right  la  given  to  anyone;  a  redemption  sale 
not  in  compliance  with  the  statutory  method  is 
witlioiit  the  statutory  authority,  and  is  void,  and 
may  be  attacked  coilat«rally. 

Littler  y.Pan)U.43ai.,lM;  Durlev\ 
9  lit., 184;  CUnmma  \.  Uapkie,t%l\\. 


t.Danit, 


Anotlier  consideration  is  fatal  to  the  redemp- 
tion asserted  in  this  case.  An  amendatory  Act 
of  the  Le.:^alalui«,  passed  long  after  this  mort- 
gage wns  made  and  after  the  bill  of  foreclosure 
in  this  case  was  filed,  reduced  the  rate  of  inter- 
est to  elj^ht  per  cent.  This  change  impaired 
the  obligation  of  the  contract.  BronKon  v.  fi'n- 
tie,  1  How., 811;  £BiMrrf»v.  Kearieyfi^Xl.  &., 
«n  {XXIV..  796);  Vtm  Hoffman  v.  Quincy.  4 
■Wall.,535(71  U.  6.,XVIII.,408);  J/cCVocien  v. 
Hajpeardfi  How.,  608;  P&inten'  Bk.r.  Sharpfi 
How., 301;  Orwrtv.BjiWfe.SWbeat.,  1. 

Metirt.  Geo.  F.  Edmanda.  William  B. 
Pu«  and  W.  G.  Ooudji,  for  Fowler,  cue  of  the 
appellees: 

If  the  rules  are  not  destructiveof  legal  rights; 
U  they  are  so  framed  as  to  preserve,  substan- 
tially, rights  created  by  law,  the  fact  that  they 
lOS  U.  S.  U.  8..  Boob  37. 


prescribe  or  regulate  the  form  or  mode  of  pro- 
ceeding to  secure  the  benefits  of  such  rignts, 
differing  In  some  particulars  from  the  form  or 
mode  of  proceeding  prescribed  by  the  state  stat- 
ute, will  not  vitiate  them. 

BriM  V.  /tm.  Ch.,  96  U.  8.,  889  (XXIV..  868); 
Aaity.  Jm.(S..,97U.S.,144  (SiKrV.,1008). 

The  anbatantlal  right  established  by  the  Stat 
ule  of  Illinois  is  the  right  of  the  mortgagor  or 
of  the  Judgment  creditor  to  redeem  from  a  fore- 
closure sale  within  a  period  prescribed  by  the 
statute;  and  this  right  should  be  favored!^  the 

PMIlips  V.  JPMnoM,  U  HL,  418;  Sufeaeg  t. 
(7Aandbr,lim.,4i9. 

The  Supreme  Court  of  Illinois  Is  the  creature 
of  the  Statute  of  the  Stateof  lUinois,  and  when 
a  proceeding  in  foreclosure  comes  under  Its  ju- 
risdicUon,  it  may  be  conceded  that  that  court 
would  pursue  the  law  to  which  It  la  subordi- 
nate, provided  that  law  be  a  valid  law.  But  It 
has  been  frequently  held  by  this  court  that  the 
decisions  of  state  courts  are  not  so  far  binding 
upon  the  Federal  Courts  as  to  preclude  them 
from  following  their  own  rules  and  modes  of 
practice  and  procedure,  provided  they  do  not 
abrid^  or  destroy  the  suMtanUal  rights  of  the 
individual. 

The  rules  adopted  by  the  Circuit  Court  In  (he 
Northern  District  of  lAinots  are  authorized  by 
and  are  in  conformity  with  the  laws  of  the 
United  Slates  (R.  S..  sees.,  817,  918),  and  they 
are  in  perfect  harmony  with  section  995  of  the 
Revised  Statutes  requiring  all  moneys  paid  to 
tlic  officers  of  the  courts  to  be  placed  in  some 
public  depository.  They,  therefore,  have  the 
same  force  and  effect  as  if  they  bad  been  em- 
bodied in  an  Act  of  Congress. 

What  rate  of  interest  should  the  redeeming 
Judgment  creditor  have  paid  on  making  redemp- 
tion? Or,  to  change  the  form  of  the  propoei- 
tion,  which  statute  governs  in  this  case,  the 
Statute  of  1845,  in  force  when  the  mortgage  was 
executed,  or  the  Statute  of  1879,  in  force  when 
the  decree  was  entered  and  when  the  sale  and 
the  redemption  were  madeT 

The  rights  of  the  appellant.  It  any  II  has,  are 
the  rights  of  the  purcnaser  and  not  the  riglits  of 
the ' 


chase.  That  law  nve  to  him  eight  per  cent  on 
the  amount  bid  by  nim,  if  the  property  was  re- 
deemed, and  if  not  redeemed  it  gave  him  tlie 


The  obligations  and  rights  of  purchasers  at  the 
sale  and  of  the  redeeming  creditor  arise  out  of 
and  are  created  fay  the  law  in  force  at  the  time 
of  the  purchase. 
The  Interest  to  be  paid  to  the  purchaser  f  onns 
)  part  of  the  obligation  of  the  mortgagor  to 
lorigagee.     The  latter  obligation  la  to  pay 
the  debt.     After  the  debt  is  paid  by  sale  of  the 
land,  the  obligation  under  the  contract  be- 
tween mortgagor  and  mortgagee  is  ended. 

Again;  we  say  that  the  amount  to  be  paid  bj 
the   mortgagor  or  his  assignee   or  Judgment 
creditor  is  a  penalty,  Imposed  upon  the-  mort- 
:  or  his  judgment  creditor  In  case  he  re- 
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It  Ii  a  wdl  settled  prlndple  ibat  a  law  whkili 

HileTM  from  penaltiea,  or  consequcDcea  Id  the 

natoic  ofpenaltlBB,  b  not  obDozioua  to  Uie  con- 

■tttutiooal  ^oriaioD  here  Invoked. 

Wood  T.  2>m«te,19  lod.,  6& 

If  the  podtloii  of  counsel  for  the  appelbuit 
be  lonnditlteii  mmld  a  law  dunging  the  amount 
of  coats  as  to  pending  mits  to  be  pdd  to  the  of- 
flcen  of  a  court,  or  abolisblnK  or  changing  the 
teee  to  be  allowed  the  plaintiffs  attorney  or  so- 
licitor, also  come  within  the  conMJlutional  pro- 
Tisioii:  yet  It  has  freqnenilT  been  held  that  sudi 
laws  do  not  Impair  the  obligation  of  existing 
oontracls. 

Bank  t.  Dadhvfl  Pet.  482;  TeaUmr.  U.  «., 
6  Ciancb,  281;  Taylor  T.JTseJff-,  80  Conn.,  821;  8 
SlMV,  24T,«ha£ 

Thb  court  has  (rften  dedded  that  statutes  of 
UmltatloD  affecting  eziatlnK  rights  are  not  un- 
amstitutional,  if  a  ressDnsble  time  is  given  for 
the  commoicaDent  of  an  action  before  the  bar 
takes  effect.  

lirTyv.And»rton,ViV.  8.,  6SS(XX1V. 
and  cases  dted. 

The  purchsaer  bought  with  full  knowledge 
that  the  redempUon  could  be  msde  with  eight 
per  cent  Interest.  It  reOdved  all  it  bought  and 
ought  not  to  be  allowed  to  complain. 

Smith  V.  Bryan.  84  HI.,  884;  BaU  v.  Aints.SO 
Itid,804;  .Fh>«<v.iMv,64Me.,S4S;  Jfarltn- 
£etMtf,44Ala..4I8. 

Mr.  Ja^iet  Ttmirlmia  delivered  the  opinion  of 
the  court: 

The  property  involved  In  this  suit  is  certain 
real  estate  in  the  City  of  Chicago,  covered  bvs 
moruage,  executed  January  2B,  1870,  by  W. 
H.  W.  Cusbman  and  wife,  to  secure  the  Con- 
necticut Mutual  Life  Insurance  Company  in 
the  payment  of  (75,000,  Ave  years  tbereaiter, 
with  interest,  payable  semi-annually,  at  the  rate 
d  nine  per  cent  per  annum.  The  property  wns 
thereafter  conveyed  to  W.  H.  Gush  man,  sub- 
ject, however,  to  that  mortgage. 

On  the  12th  day  of  December,  18TT,  the  In- 
■utance  Company  Instituted  a  suit  for  loredoe- 
ora.  In  which  a  final  decree  of  sale  was  psssed 
on  the  14th  day  of  July,  1879.  The  sale  oo- 
cnrred  on  the  16tb  day  of  August,  1879,  when 
the  Insurance  Company  became  the  purchaser 
of  various  lots.  Into  which  the  mortgaged  prem- 


the  latter  being  computed  up  to  the  decree 
the  tate  stipulated  in  the  mortgage,  and  there- 
after at  the  statutory  rate  of  six  per  cent  per 
annum.    The  sale  was  duly  counnned  by  an 
order  entered  October  10, 1879. 

liie  property  ao  sold  wss,  as  is  claimed  by 
Mtpellee,  subsequently  redeemed  within  the 
tune  and  In  the  mode  prescribed  In  the  rules  es- 
tablUied  by  the  court  below  for  the  redemp- 
tkm  of  real  estate  from  sales  under  decrees. 

But  the  contention  of  the  Insurance  Com- 
pany Is,  that  tboBO  rules  do  not  conform  to  the 
Btatutesof  Illinois;  that  the  latter,  equally,  as  to 
the  time  within  which,  the  persons  by  whom, 


and  the  mode  In  which,  redemption'  may  be 
effected,  coostituta  a  rule  of  property,  obliga- 
tory as  well  upon  Uie  Federal  Court  as  upon 


effected,  coostituta  a  rule  of  property,  obi 
lory  as  well  upon  Uie  Federal  Court  as  upon 
OMirts  of  the  Btate:  and  as  the  propertv  sold 
was  not  redeemed  In  the  particular  mode  pre- 1 
Bcribed  by  the  local  statutes,  there  was  no  ef- 1 


fectnal  redemption  and,  oonsequently,  the  Com-    [^1 
pany  became  entitled  to  a  deed  at  the  expita- 
tion  of  the  period  fixed  for  the  exerdse  of  the 
rl^  of  redemption. 

The  drcnlt  court  wss  of  opinion,  and  so  sd- 
Judced,  that  the  ilghu  of  the  putles  as  to  Uie 
mode  of  redemption  were  to  be  determined  t^ 
its  rules;  and  sfnce  there  had  been  a  mibstau- 
tlsl  compliance  with  Ihem,  the  apfdicatton  t^ 
the  Company  for  a  deed  was  ovwniled.  Frran 
the  flna]  order  denying  that  ^pUcation,  the 
present  appeal  is  prosecuted. 

It  Is  necessary,  at  the  threshold  of  the  dls- 


Fed- 


Statutes  of  Dlhtola  and  the 

end  Court  differ  in  respect  of  the  man:  .    .  _ 

which  redemption  may  be  aoctmipHshed. 

The  local  uw,  In  force  when  the  mortgaee 
wss  given,  provided  that  upon  a  asla  of  lands 
ortenements,  under  execution,  theofficerdtoiiM 
give  to  the  purchaser  a  certiflcate  showing  the 
property  purchased,  the  sum  paid  therefor,  or. 
If  the  plslntlff  is  the  purchaser,  the  amount  of 
taia  bla  and  the  thne  when  the  purchaser  (un- 
less the  proper^  be  redeemed  as  provldea  ia 
the  statute)  will  be  entitled  to  a  deed.    A  du- 

EHcate  of  such  certificate,  sigDed  by  the  officer, 
required  to  be  filed  t^  hun  in  the  ofllce  of 
the  county  recorder  within  ten  days  from  the 
sale.  Within  twdve  months  from  the  sale,  the 
defendant,  bis  hein,  executors,  adrainiitratora 


bv  the  former,  with  interest  thereon  at  Uw  rale 
of  ten  per  cent  per  annum  from  dale  of  sale. 
Whereupon,  the  sale  snd  oertiflcale  become* 
null  and  void.'  After  the  expiration  of  twelve, 
and  at  any  time  before  the  eniintion  of  fif- 
teen monins  from  the  sale,  a  fidgment  oe  ~ 
itor  (even  one  who  became  sucn  aEter  the  e 


Indoree  ihereon  a  levy  upon  the  prtqwrty  to  be 


assigns,  the  amount  for' which  the 
premises  were  sold,  with  interest  at  the  rale  of 
ten  per  cent  per  annum  from  the  date  of  sale. 
The  officer,  having  filed  In  the  county  record- 
er's office  a  certiflcate  of  the  tedemption  by  such 
Judgment  creditor,  Is  required  to  advertise  and 
offer  the  properly  for  sale  under  the  eiecntion. 
The  judgment  creditor,  thus  redeeming  the 
property,  is  considered  as  having  bid  at  the  es- 
ecution  sale  the  amount  of  the  redemption 


Ud  is  offered,  the  property  is  struclt  off  and 
sold  to  such  judgment  creditor,  who  become* 
entiUed  to  a  deecL 
The  statute  provides  that  the  whole  or  pan 


the  time  p ... 

tltied  to  a  deed;  further,  that  "  lands  eold  ui 
der  and  by  virtue  of  sny  decree  of  a  court  of 
equity  for  the  sale  of  mortgaged  landa,"  may  b» 
redeemed  by  the  mortgagor,  his  hein,  execu- 
tors, sdminlstraton  or  grantees,  and  by  judf- 
108  U.K. 
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n-as 


mcnt  credllon.  In  the  mhu  mannei  u  U  pre- 
scribed for  liie  redemption  by  such  parties,  re- 
iptK^vely,  of  ladds  sold  under  executions  iX 
Isw. 

By  k  subsequent  A.ct  In  force  Julj  1,  1870, 
the  forgoing  statutes  were  amended  so  as  to  re- 
quire the  por^  redeemluK  tc  pa;  the  amount 
going  to  the  purchaser  with  ioteiwt  at  the  ral« 
ofomy  '  ■  ■ 
aBr. 

J.Itl , __„_ 
obtained  for  many  years  in  Ihe  Circuit 
Court  of  the  Unlt«d  Stales  sitting  In  equity  in 
niinoli,  tliat  the  stat«  law  giving  to  a  mortm- 
gOT  of  real  estate  the  prlTtle^,  witiiln  tvreXvt 
months  after  a  decree  of  foreclosure,  and  to  bis 
Judgment  creditors  within  three  months  there- 
after, of  redeeming  the  premises,  is  a  substan- 
tial right  and  constitutes  a  rale  of  property,  to 


Anns  Catt,  said: 
been  repeatedly  «U 
or  mode  of  securing  a  right  like  this  should 
follow  precisely  that  prescribed  by  the  statute. 
If  the  right  is  aubstnotially  preserved  or  se- 
cured, it  may  be  done  by  such  suitable  methods 
as  the  flexibility  of  chancery  proceedings  will 
enatde  the  ooun  to  adopt,  and  which  are  mos' 
in  conformity  with  the  practice  of  the  court' 

The  decision  In  that  case  doubtless  snsgeslec 
to  the  dn»iit  court  the  necessity  of  adopting 
defloitc  rules  in  relation  to  redemptions  from 
S^tes  under  its  own  decrees.  Hence  the  rules 
to  wbicli  refeience  has  already  been  made. 
Tliey  were  established  by  an  order  of  court  en- 
tered July  11,  IBTS. 

As  the  determination  of  the  present  esse  de- 
pends upon  their  construclloQ  and  effect,  those 
rules  ore  given  In  full  in  the  margin.* 

On  the  8d  day  of  November,  1680,  these 
rules  being  in  force  and  no  redemption  having 
been  made  by  the  morU;agor  or  by  anyone 
dsiming  under  him,  a  jui^ment  by  confession 
on  a  warrant  of  attorney  was  entered  in  the 
court  below  for  $10,150  in  favor  of  Henry  8. 
Monroe  against  W.  H.  Cusbmau,  the  grantee 
of  the  mortgagor.  An  execution  on  that  ludg- 
ment,  sued  out  November  9,  1880,  was  placed 

nfcrnL  Itat  the  toUowlDB  Tuka  bs  ec 
d  to  the  IT* '■ •  — -——-  — 


FttTL  Tbit  whenever  anv  real  estatAkKdd  by  a 
muter  tn  ebsDcerr,  speolar  oommlnloner,  or  other 
-~ -v  o(  this  oonrt,  l^  virtue  of  an;  deoras  of  tore- 


or.  W  pnrofaMed  by  1 

n-utoMeree  tainaiM,  tbs  amount  of  bli  bld,and 
uiBt  Bucb  punibsser  wlU  be  entitled  to  a  deed  ol  tiie 
property  so  purclwsed,  on  the  explntton  of  fifteen 
months  from  the  dat«  of  said  sale,  unlesi  said  prop- 
wtT  ihall  have  been  dnlr  redeenied. 

SeeoaMt  It  shall  be  Ibediity  of  the  master  In  oban- 
esrj,  or  other  oflloer  maklns'  siioh  tale,  to  report 
Ike  fame  to  the  eourt  within  ten  dars  from  the  dsir 
at  the  makinc  tboreof.  nnkn  Urns  tor  Ohtg  said 
Mport  ihall  bs  extended  by  the  eourt,  wUoh  lepoit 
IhaU  be  oonHrmed  as  a  matter  of  oounSk  unlos  ob- 
leeaons  to  said  sale  era  filed  within  tweotj  days  al- 
tar nld  report  Is  required  to  be  Bled. 

rMrd.  Any  defendant  In  the  suit  Id  which  sooh 


In  the  hands  of  the  Marshal  of  the  Uidted  Statea 
for  the  Northern  District  of  niinols,  who  In- 
dorsed thereon  •  levy,  as  tJ  that  dote,  on  a 
grtlon  of  the  lots  pundinsed  by  the  Insuranc* 
mpany.  Monroe,  on  the  snt^eedlng  day,  do- 
posited  with  the  clerk  of  the  Federal  Court  th« 
sum  of  |12,T41.»e,  which  ooveiad  as  weU  the 
aggr^Ate  amount  of  principal  and  interest,  a* 
the  commissions  and  fees  allowed  to  the  cle^ 
R  B..  sea  828.  Thereupon,  on  the  next  dar, 
the  clerk,  nnder  his  hand  and  seal  of  offlce,  » 
sued  a  certlflcate  of  redemption  for  the  lots  fo 
levied  on. 

On  November  IS,  1880,  on  which  day,  accord- 
InKto  the  rule  established  bv  the  Supreme  Court 
oflllinols,  the  additional  three  months  given  to 
Judgment  creditorsezplied;  BeanT,  imwer.n 
IlL,  088i  J'roleetion  ^fe  As.  Ch.  t.  Atowr,  81 
Id.,  80,  Robert D.  Fowler,aislgnee<rfMiMne^ 
Judgment  and  of  his  interest  In  the  levy  and  T» 
demptlon  that  had  been  made,  depodted  with 
the  clerk  of  the  Federal  Court  the  further  sum 
of  $6^,031.01  for  the  redemption  of  certain 
others  of  the  lots  purchased  by  the  Company, 
That  sum  covered  the  lattei's  bid  for  those  lote, 
with  interest  at  ei^ht  per  cent.  A  certificate  of 
redemption  covering  Mich  lots  was  issued  on 
the  day  of  Fowler's  deposit.  The  rnnratiai^  on 
November  18, 1880,  advertised  for  the  sale,  on 
the  8th  day  of  December,  1880,  of  aU  the  lots 
sought  lo  be  redeemed  under  the  Monroe  ]ud^ 
ment  and  execution.  The  record  does  not  show 
the  fndonement  of  any  additional  levy  beyond 
that  made  November  B,  1880. .  The  sale  oc- 
curred as  advertised.  Fowler  becoming  the 
purchaser  of  all  the  lots  embraced  In  the  iyio 
certificates  of  November  lOtb  and  November 
15Ch,st  a  sum  equal  to  the  amount  of  the  sums 
deposited,  with  interest  at  the  rate  of  ej^t  per 
cent  per  annum  from  the  date  of  such  dMMeits. 
No  money  vraspaid  to  the  marshal,  and  nona 
to  any  other  omcer,  except  that  deposited  with 
the  clerk,  who,  as  required  by  the  Act  of  Con- 
gress and  the  rulea  in  question,  placed  it  in  tha 
registry  of  the  court. 

It  will  have  been  observed  that  the  rulea  ea- 
tabliahed  by  the  Federal  Courtdiffer  from  the 
provisions  of  the  local  statutes  in  this,  that,  by  the 
former,  the  redemption  money  in  all  cases  is  t»- 
quired  to  be  paid  to  the  holder  of  the  certificate 
or  tati*  derk  qfOi«  court;  whereas,  by  the  lat- 
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ter,  in  llie  case  of  redemption  bv  a  Judgment 
creditor,  the  money  must  be  paia  to  the  officer 
iiamng  Oie  esecvtiim.  In  no  case  do  the  rulea 
of  the  rcOcrel  Court  provide  for  paymeot,  ei- 
ther to  the  master  or  other  ofilcer  who  conduc^ 
ed  the  decretal  sale  or  to  the  officer  holding  the 
execution  of  the  Judgment  creditor. 

However  this  difference  mav  be  regarded  in 
the  courts  of  lllinoia  when  administeriDg  the 
itBtutcH  by  which  they  are  created  and  their 
Jurisdiction  defined  and  limited,  lAlller-v.  Pto- 
pU.  43  ID.,  188;  Stone  v.  Gardntr,  20  Id.,  809; 
JhirUy  V.  Datit,  89  Id.,  184,  we  entertain  no 
doubt  of  the  power  of  the  Federal  Court  to 
kdoptitaowQ  modes  or  methods  for  the  enforce- 
[6(1*"^"^  of  the  right  of  redemption  given  by  the 
local  law.  The  substantial  ri^ht  given,  lli-et,lo 
mortgagors,  their  representatives  and  grantees, 
Hid  then  to  the  IJudgmcnt  creditors  of  such 
morlgagorsortlieir  grantees,  was  to  redeem  the 
property  sold  within  the  time  specified.  Wheth- 
er the  redemption  is  by  the  one  or  the  other 
class,  the  money  is  tor  the  benefit  of  the  pur- 
chaser at  the  decretal  sale.  When  the  amount 
King  to  him  Is  gecured  by  payment  into  the 
nds  of  some  responsible  ofticer,  the  object  of 
the  law,  both  as  respects  the  purchaser  at  tbe 
decretal  sale  and  the  party  redeeming,  la  fully 
mttained.  Redemption  is  effected  wlico,hy  pay- 
ment of  the  redemption  money  into  proper 
bands,  the  purchase  at  the  decvetal  sale  is  an- 
Diilled,  and  the  way  opened  for  anotlier  sale. 
The  Federal  Court,  as  indicated  by  its  rules, 
preferred  that  tbe  monev,  if  not  piiid  directly 
to  tbe  purchaser,  f^boiild  by  nuynieut,  through 
Its  ctcik,  come  directly  under  ils  control  for 
tlip  bcncflt  of  the  purchaser.  Where  tbe  sale  of 
niortgnged  premises  is  under  a  decree  of  the 
Federal  Court,  and  the  execution  of  the  Judg- 
mcnt  creditor,  who  seeks  to  redeem,  is  from  a 
■late  court,  there  is  an  evident  proprieiy  in  re- 

atilring  the  money  going  to  tbcpurehaserutllie 
ciieiulsule  lo  be  paid  through  the  elefb  of  the 
Federal  Court  into  its  registry.  The  ntccs.«ity 
for  such  a  regulation  is  not  so  urgent  wheieilie 
Judgment  creditor's  eiecution  is  from  the  Fed- 
eral Court,  but  we  perceive  no  objection  to  ex- 
tending the  regulation  to  that  class  of  cases. 
Under  the  operation  nf  the  rules  in  question  the 
records  of  the  Federal  Court  will,  in  nil  cases, 
show  whether  the  right  of  the  purchaser  to  a 
deed  has  been  defeated  by  redemption.    Can  it 

tald  property  after  the eiplral inn  of  twelvemo 

foUowliiK  manner:  such  creilitnr  eliall  sue  ou 
eievulioii  on  hts  decree  or  ludgmeiiL.  and  plau 
fame  In  tlie  liandaoftlie  proper  oBlcer  to  ex« 


levy  on  the  nroi>crtj'  . , 

tlicnnipnn  the  pcraon  dvclring  to  make  siicb  re- 
Onoptian  thaUpaj  tolhclioUer of  tucli  ctruitcale.oT 
U>  lilt  clirh  of  this  court,  the  amount  for  whlcti  tbe 

tircmlMs  (o  be  redeemed  wero  sold,  with  Interest  at 
he  rale  of  ten  per  cent  per  uiDuni  from  the  date 
uf  Biicb  Bale,  and  If  the  redemuuoa  1b  made  by  tbe 
iinymentof  the  money  to  the  clerk,  there  BhaUaleo 
be  paid  tbe  additional  sum  of  one  per  cent  on  the 
amount  of  money  ao  paid  to  radcem,  bb  tlie  cJcrk'a 
fte  for  receiving  and  dlsliurslns  suld  rcrtemptlon 

AndlbederkiballatODCcpayBBld  money 

rvKlstry  of  tbe  court  for  the  use  of  the  per- 
•^^  .„,.»(  led  tbia«tc,  and  bIvs  a  receipt  lor  said  Bum 
to  tbe  person  Biakliu  such  redempUnn. 

And  (be  clerk  of  ifiia  couK  shall  tbereupnn  make 
anil  file  In  tbe  offlce  of  tJie  reconicr  of  tbe  coudIv 
where  mid  premiscsaie  situate,  a  oertlflaite  of  such 
tc<lemptlon,  and  (he  offlcer  la  whose  band!  wld  ex- 
— .. ■--"■-- 78  t>een  placed,  and  wl      ' 


;ai 


eeutlon  shall  hoTE  unu  )>i>tm,  s 
made  Mid  levy,  ahaU  proceed  li 
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the  manner  r«- 


be  said  that  the  mode  prescribed  by  Ibe  Fedcrvl 
Court  for  securing  the  nionev  going  to  the  pur- 
chaser impairs  his  substantial'  rightsT  Is  be  less 
secure  than  be  would  be  if  (be  money  is  paid  to 
tbe  officer  having  the  execution?  Clearly  not. 
The  substantial  nght  given  b^  the  statute  to  the 
purchaser  is  that  the  redemption  money  be  se- 
cured to  him  before  the  benefit  of  hispurcliaaa 
is  taken  away,  and  the  substantial  right  given 
to  the  party  redeeming  is  that  tbe  redemption 
become  complete  and  effectual  upon  his  pay- 
ment of  tbe  rcqtiired  amount.  Tlie  particular 
mode  in  which  the  money  Ls  paid  or  secured  by 
the  latter  for  the  benefit  of  the  former,  is  not  t6S] 
of  the  substance  of  the  rights  of  either.  The 
mode  or  manner  of  payment  belongs,  so  far  as 
the  Federal  Court  is  concerned,  to  the  domain 
of  practice,  the  power  to  regulate  which,  in 
harmony  with  the  laws  of  the  United  States 
and  the  rules  of  this  court,  aa  might  be  neces- 
sary and  convenient  for  the  administration  of 
justice,  is  expressly  given  by  statute  to  the  cir- 
cuit courts.    It.  R.,  sec.  918. 

In  the  conclusions  thus  indicated  we  ar« 
only  giving  effect  to  former  decisions.  In  Briiu 
V.  /fw.  Co.,  tupra,  it  was,  as  we  have  feen,  dis- 
tinctly niled,  touching  these  local  statuics,  that 
the  Federal  Court,  preserving  substantially  the 
right  of  redemption,  could  pursue  its  own 
forms  and  modes  tor  securing  such  right.  The 
same  doctrine,  in  effect,  is  announced  in  Atlit 
V.  I«».  Co..  97  U.  8.,  144.  [XXIV.,  1008.] 
That  ca.-^  arose  under  a  Statute  of  Sllnnesota 
wliich  nUowed  the  defendant  in  a  foreclosure 
proceeding  to  redeem  within  twelve  months 
ofler  the  confirmation  of  the  sale.  The  decree 
ordered  the  master,  on  making  sale,  to  deliver 
to  the  purchaser  a  ccrtitlcale,  stating  that  unle»i 
tbe  property  be  redeemed  within  twelve 
months  after  the  »ate,  he  would  be  entitled  to  n 
deed.  This  departure  from  the  letter  of  the 
statute  was  held  not  to  be  material,  since  sub- 
slaiiliol  effect  was  fivcn  to  the  right  to  redeem 
within  one  year.  The  court  said:  "Intbeslate 
courts,  where  the  priirlice  undoubtedly  is  to  re- 
port tlie  sale  at  once  for  conHriTintiou,  tbe  time 
begins  to  nin  from  that  contirmation.  But  if  in 
the  Federal  Co\irt  the  practice  is  to  make  the 
final  confirmation  and  deed  at  the  seme  time, 
it  Is  a  necessity  that  the  time  allowed  for  re- 
demption thai!  precede  the  deed  of  confirmu- 
tlon.    There  ia  here  a  substantial  recogoiUon 

Sulred  by  the  twentieth  and  twenty -flistBecliona of 
auptcr  seven ty-tjovcn  of  tbe  KevlBCd  Etatutea  of 
Illinois,  entitled  '  Judsmenti.  decreca,  and  eiccu- 
tloiiB.'  After  the  first  reileiiiptlon,  maae  M  afof*- 
Eald,  any  other  JudRment  ur  decnH!  creditor  wbo 
tbull  bave  tbe  rlulit  under  tbe  lawg  of  thts  State  to 
redeem  saiil  preiulBO'  from  tlic  first  redcemloE  Judg- 
ment or  decree  creditor,  may  apply  lo  this  oourt  for 
leave  to  redeem  said  pictnlscs  f  rum  the  creditor  BrM 
redeeming  the  same,  and  the  court  will  make  lu^ 
order  la  reEard  to  (urtlier  redemption  ostherlKhla 
of  the  Pardee  under  the  law  slinll  cecm  to  require. 

Ff/ffi.  In  all  casea  when  the  niB^lcrtnchoncerror 
any  other  specbit  Drgencml  olTiitT  of  this  court  ia 
1 — 1  . 1 p:.  „.  — Bi  cstnte  under  any  de- 

Bucf  sale'dhait  be"gl\^ 

.._... I  pa  per  of  general  clTeu* 

published  In  tbe  county  wbere  said  real  ee- 

_Bltuatcd,and  Incase  there  Is  no  suehncwapa- 

perpubllahed  In  Bucb  county.tben  such  putdlcation 
shall  be  made  In  one  of  the  ncKspapera  hereafter 
named,  publlsbed  In  the  aiy  of  Chlcogo.such  pul>. 

tbrce  lUGcesalve  weeks,  and  tbe  flrBt  publication 
shall  be  at  least  twenty  day*  before  tbe  day  Qsed 
for  sucb  salt." 
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cree  or  onler  of  this  courl 
tlceottho  time  and  place 
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of  llie  rl^t  to  radeem  irithin  twelTe  taoafbE.'  i  MeklDr  InveitiiMiitB,  and  tberebj  iDJuiiousIr 
It  remits  that  tbe  objection  taken  to  tha  rulei  affect  Qie  value  of  tike  Duortgage  aecurltj. 
«tal)IlBhed  t^  Uie  ooiut  ImIow  must  be  orei-      In  support  ol  thia  nropwiUon,  coniuel  cite 
ruled.  several  dedHioni  of  tbis  court.  In  wbtcb  it  la 

Tbe  next  qoestlon  to  be  examined  ia,  wbetber  ruled  that  the  objection  to  a  law,  as  impalrine 
there  could  fie  an  elteclual  redemptioo  except   tbe  obligation  of  a  contract,  does  not  depend 


b7  pajnnent  of  tbe  amount  bid,  with  inloreat  at 
ten  per  cent,  the  rate  preacribed  by  statute 
at  the  data  of  the  morte^  Redemption  was 
t64]  made  upon  the  bads  of  the  ameodatoiy  Act  of 
1879,  redudag  the  rate  of  intereat.  In  such 
eases,  to  eight  per  cent.  The  contention  of  Ilie 
Cmnpany'a  counsd  ii  that  that  Act  cannot  be 
qtplled  wfOiouS  Impairing  tbe  obUgaUca  of  Ita 
contract  What  was  Utatcootractt  In  what  did 
its  oU^ation  coosiatt  ^  the  contract  between 
the  mortgagor  and  mortgagee,  the  tomter  be- 
came bound  to  pav,  wltun  a  certain  time,  the 
mortgage  debt,  mtb  the  etlpalated  Inlereat  of 


mortgage  was 
CertaEolrthe 


given.  B.  S.,  Ql.,  1874,  p.  014. 
obligation  of  f/iat  contract  was  not  ImptUredbr 
the  Act  of  1879,  for  it  did  not  diminish  tbe 
duty  of  tbe  mort^^gor  to  pay  what  he  agreed 
to  pay,  or  shorten  toe  period  of  payineDt,  or  in- 
terfere with  or  take  away  any  remedy  which 
tlM  mortgagee  had,  by  existing  law,  for  the 
enforcement  of  Its  contract. 

The  atatote.  In  force  when  tbe  mmrtgage 
executed,  prcecrlUng  the  rate  of  intereat  wl 
tbe  amount  paid  or  nd  1^  the  puntMsr  dioold 
bear,  as  between  Um  and  tbe  per^  aeeldng  to 
redeem,  bad  no  tdation  to  the  oUIgation  of  tbe 
contract  between  tbe  tnertawr  and  th»  mart- 
gagM.  The  mortgagor  nugnt,  perluqis,  have 
clumed  that  U*  atatutoij  light  to  redeem  could 
not  bebuidenndl^anfneKUMtf  rateof  inlereat 
beyond  that  preeolbed  t^  atatnte  at  the  time 
beezecatedtbemortgKe.  But,  as  to  tbe  mort- 
gagee, tbe  obligation  of  the  contiact  was  fully 
met  when  it  received  what  the  mortgage  and 


purchaser  at  the  decretal  sale,  if  one  was  had, 
were  notof  the  essence  of  the  mortmge  contract, 
but  depended  whoUy  upon  the  law  in  force 
when  tbe  sale  occurred.  The  Company  ceased 
to  be  a  mortgagee  when  ita  debt  was  merged 
lo  tbe  decree,  or,  st  least,  when  tbe  aale  oo- 
ctured.  Thenceforward  lis  Interest  io  the  prop- 
atj  was  as  purchaser,  not  aa  mortgagee.  And 
to  require  it,  as  pnrcbaaer,  to  conform  to  the 
terms  for  the  redemption  of  tbe  propeMy  as 

Srescrlbed  by  ststute  at  tbe  time  of  purchase, 
oes  not,  in  any  legal  aenae,  impair  the  obliga- 
tion of  its  contract  as  mortgagee.  It  aemuned 
the  poeition  of  a  purchaser  subject,  necessarily, 
[«]  to  tbe  law  then  in  force  defining  the  rights  cA 
purchasers. 

But  it  is  Inriated  that  the  value  of  the  e 
gage  contract  waa  Impaired  by  a  subsequent 
Uw  reducing  tbe  intereet  lo  be  paid  to  a  pur- 
chaser at  decretal  sale ;  this,  upon  the  assump- 


upon  the  extent  of  tbe  chjuige  It  alfects ;  that 
the  tawi  In  existence  when  a  contract  Is  made, 
including  those  which  affect  their  validity,  con- 
struction, dlscharse  and  enforcement,  enter  into 
and  form  a  part  St  it,  meavarlng  the  obligation 
to  be  performed  by  one  party,  and  tbe  rlghu 
acquired  by  the  otncr;  and  that  one  of  tiie  testa 
that  a  contnct  has  been  impaired  Is,  that  its 
value  has  been  diminished,  when  the  Constitu- 
tion prohibits  any  impairment  at  all  of  its  obli- 
gation. OtwMT.  A'ifiaa,BWheat.,I;J(eavat«n 
V.  Otgwtni,  S  How.,Bl!3;  FtanlgrT  Bk-Y.  Sfarp, 
C  Id.,  887;  JUMmii  r.  Stanq/,  00  U.  S..  601 

i:mv..7M]. 

Tbtee  deddona  clearly  have  no  appUcatiMi 
to  tbe  case  now  before  tbe  cowl  Tt»  laws 
with  reference  to  which  tbe  partiet  must  be  a«- 
aumed  to  have  ccmtracted,  when  tbe  mortgage 
was  executed,  were  those  which  in  their  duect 
or  necessary  l^al  opnation  controlled  or  af- 
fected the  obligations  of  such  contiacL  We 
have  seen  that  no  reduction  of  the  rate  of  in- 
terest, as  between  the  purchaaer  of  mortgaged 
propo^  at  decretal  ssJe  and  the  par^  entitled 
lo  redeem,  affected,  or  could  pcMsllMy  affect, 
the  right  M  the  insonnce  company  to  receive, 
or  the  du^  ot  mortgagor  to  pay,  the  entire 
mortgage  debt,  with  Intereat  as  aUpulated  In 
the  mortgage  up  to  tbe  decne  of  sale;  And 
the  result  of  the  sale  In  this  case  shows  that  the 
CMnpany,aa  mortgagor,  haa  received  all  that  it  [661 
was  entitled  to  demand.  Tbe  reductimi  of  tbe 
rata  of  interest  by  tbe  Act  of  1879  was  by  way 
of  relief  to  the  mortg^or  and  bis  judgment 


tion  that  tbe  probability  of  the  debt  being  lat- 
*'  id  bv  tbe  decretal  gale  of  the  property, 
enea  by  reducing  the  Interest  which 


purchaser  could  realize  on  his  bid  in  the 

of  redemption.  In  other  words:  the  reduction, 
t^  a  fubeequeot  statute,  of  the  interest  to  be 
paid  to  the  purchaser  would,  it  is  argued,  nec- 
essarily lend  to  lessen  tbe  number  of  Udden 
106  U.  & 


chaser  would  lessen  the  pliable  number  of 
bidders  st  the  decretal  sale,  and  thereby  dbnin- 
ish  the  cbanoea  of  tbe  property  bringing  the 
mortgage  debt,  are  pMnly  contingeodes  that 
~ii^t  never  have  arisen.    They  could  not  oo- 

ir  nnkss  there  was  a  decretal  sale,  nor  unless 
the  mortgagee  became  the  purchaser ;  and  are 
loo  remote  lo  justify  the  condusioo,  as  matter 
of  law,  that  such  legislation  affected  the  value 
of  the  mortgage  contnct 

One  oiber  pcdnt  rematos  to  be  considered. 
It  is  said  that  the  rules  of  tbe  circuit  court  re- 
quiring payment  to  the  purdisaer  of  lateiest 
at  the  rate  of  (enper  cent,  were  never  modified 
by  any  order.  Tne  court  below,  we  suppose, 
j-j  ^pij^  ,jj^  ground  that  the  Interest  lo 


coDseauentiy  that  tbe  change.  In  that  respect, 
made  by  the  stale  Uw  priw  to  the  decretal  Bale, 
propria  nigon,  effected  a  modification  of  the  rule 
witoout  a  formal  order.  In  that  view  we  concur. 

.At  tka  Ttatatu  gitm,  th»  deortt  bttote  AmtUt 
U  nfflrmtd,  and  it  it  00  anbrtd. 

Truaoopr.    Tnti 

Jamca  &.  ItoKenney,  Clerk,  Sop.  Oouit,  V.  8. 
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JOHN    R  HETBEER   ahd  ELIZABETH 
METBEER,  AppO., 


I  UarrsD  Statbl 


<Se«ilCL,''K<dikM-T.BnuZ>nike,"Bei>(irter^  ed^ 
Foluatofy  ianiruiitey — findingt  bg  matttr — 
li-utta. 


trhioh  la  ber  separate  pi 
repar  It,  creates  so  e~ 
coiut  of  equity  wlllei 
i.  Hid  Bulaeque"'' " 


1.  It  la  not  a  cate  «(Tol<uitaiT  iNUikniptoy,  where 
one  la  toroed  Inta  It  ualnat  hia  wlU  br  Gli  partner; 
It  b  compulsorr  and  InvotuntaiT.  U  ha  retiuea  to 
lolnlD«ucbca«e,MniuohaB  Id  anrotliereiilonied 
baakrupUiT-. 

i.  Id  cbanoerr  caaea  Id  tbe  Clriniit  Oourta  of  the 
Doited  States,  whatever  m«  be  the  rule  In  the  state 
oourta.  the  SndlDfa  made  oj  a  maner  are  prbna 
/octc  correct,  and  only  such  matters  of  law  and  of 
iactuai«  brouKht  before  the  court  br  exceptioot 
are  to  be  ooosfdered,  and  the  burdao  of  ai ••>>>>'< inn 
theeioeptlon  la  anther'-'--'' '- 

B.  A  loan  by  a  wife ,  _ 

_k>„ki.  k ate  property,  upon  htapiuuuwjwj 

BD  equity  In  her  faTor,  whloh  a 
.^  ..111 enforce. 

squeDt  oonvoyancei  of  laod  throusb  a 
■^•■..  rv,son  to  tier.  Id  repaymeDt  of  tbat  loan,  Dot 
node  with  the  purpose  of  hfnderlu,delaylni(  or  de- 
frauding oradilbra,  but  to  satisty  filB  equitable  ob- 
litcatlon  to  his  wife.  Is  not  a  ToluDtary  oonveysaoe, 
and  !■  valid  acainet  hit  creditor*. 

E.  The  coDveyanoe  by  bim  tint  to  a  third  person 
who  paid  Dothfnt:.  but  toolc  the  title  in  trust  tor  hla 
wlfe-anil  from  him  to  her  to  Eatisfy  the  common 
law  iDablUty  to  Diake  a  direct  conveyanoe  from 
huaband  to  wif sl  1*  no  eTldenco  of  fraud. 

[No.  156.1 
Aiyvtd  Jan.  tS,  188S.     Deeidtd  Mar.  S,  1883. 

APPEAL  from  tbe  ClrcuII  Court  of  the  United 
States  for  the  District  of  Indiana. 

The  bf  U  in  this  case  was  tiled  in  tlie  court  be- 
low, by  the  appellee,  as  aaainiee  in  baokruplcy 
of  John  R.  Metsker,  to  set  aside  certain  convey- 
ances, which  eSected  a  transfer  of  certain  lands, 
from  said  Metsker  to  his  wife,  as  fraudulent. 

The  matter  was  referred  to  a  master,  who 
found  for  the  defendants.  Eiceptions  to  bis 
report  were  suRtained  by  the  court,  and  adecree 
entered  in  favo;  of  the  complainant  declaring 
■aid  conveyance  void  and  ordeTins  a  sale  of  the 
premisealn question;  whereupon  t£e defendants 
appealed  to  this  court. 

The  facts  of  tbe  case  are  atated  bv  the  court. 

Matr*.  Jobn  A.  FIdoIii  S.  SlMU»b&r|[av 
and  J.  it.  Wilton,  for  appellants: 

Unless  the  wife's  money  came  Into  the  hus- 
band's possession  as  his  property,  by  such  acts 
■a  evinced  an  iDlention  to  devest  Uie  wife's  right 
or  title,  ft  does  not  become  his  abeolutely  and 
■lie  m^  follow  It,  or  land  purchased  therewith ; 
and  this  against  creditora. 

Stamt^ord  r.  Dmi.  91  Ind.,  409;  see,  also, 
DagKm  t.  FMar,  84  Ind.,  856;  Bummeri  v. 
J7o0Mr,  4aind.,  158;  Datiii  v.  Jtatdt.  48  Ind., 
061;  WatkitUY.JoTta,  28  Ind..  li;  Wilbijur. 
MiUer,  B  Ind.,  100;  Caroer  v.  Caner.  5S  Ind., 
241;  Sherman  v.  Hogland,  H  Ind.,  678. 

A  convevsDce  cannot  be  avoided  under  the 
bankrupt  law  or  uoder  the  decisions  of  the 
Courts  of  Indiana,  as  well  as  of  all  the  other 
Btatcs,  for  fraudulent  preferences,  unless  the 
gmnlee  had  knowledge  of  the  fraud. 

Vidt,  ItuHana  Ca*u,  tupra;  ^lavtding  v.  Mjf- 
trt,  64  Ind.,  264;  Btam  f.  Jfealit,  69  Ind.,  14ai 
Bail  V.  BamtU,  89  Ind.,  S8;  see.  also,  Diddn- 
ftS4 


1  WaU.  (88  U.  8.,  ZZH.,  S68). 
JAwnAddUouCHKrils,  W.H.  C 


defraud  creditora  is  so  great  that  very  satisfac- 
tory evidence  Is  alwavs  required  to  uphold  a 
conveyance  from  the  nusband  to  the  wife. 

SftftT.  JWteft-jW,  94U.  8..  682 (XXIV.,  180); 
Humet  V.  Scnggi.  94  U.  8.,  82  (XXIV.,  51); 
see,  also,  Wieke*  v.  Clarke,  8  Paige,  Ch.,  1C3; 
Eeadt  V.  Ltvitu/tton,  S  Johns.  Ch.,  481;  Sa'OTjt 
V.  Mur^iy,  84  N.  T.,  608;  CSi«  v.  Phdpi,  B«  N. 
T.,  16^  J-oBv.  Jfoy«)-.64N.Y.,126;JaM*«v. 
Aulsr,  lis  Mass..  160;  /nnr  Jonet.d  BU..  68; 
Mover  V.  Adanit,9Bla.,3&0;Lyonv.Il.  R.  Co., 
4a  Wis.,  648, 

If  the  wife  yields  up  to  the  husband,  for  his 
use,  the  proceeds  of  her  separate  estate,  unac- 
companied b^  a  present  promise  on  bis  part  to 
refund  or  re-unburse  her.  this  will  not  aifordor 
constitute  a  valuable  consideratioD,  as  against 
his  creditors,  for  making  a  selllement  upoD  the 
wife  yean  thereafter. 


S'.',' ; 


!T;  Xoien't  Appeal,  23  Fa.,  87. 


Metsker,  against  said  Metsker  and  hla  wife. 

The  object  of  tbe  bill  ia  to  subject  lo  admin- 
istration, as  part  of  the  asEets  of  the  bankrupt, 
-  farm  at  one  hundred  sixty-two  acres  of  land 
D  which  Metsker  and  Us  wife  were  living,  the 
legal  title  of  which  was  In  Hra.  Metsker. 

It  appean  that  on  August  2,  187S,  Metsker 
and  wife  conveyed  this  land  to  McCole,  who, 
on  Uie  4th  day  of  the  same  month,  conveyed  It 
to  Mrs.  Metsker,  the  consideration  in  eacli  deed 
being  recited  as  |8,000. 

On  December  1,  1876,  one  Poe,  with  whom 
HeUker  was  In  partno^ip  in  the  hardware 
business,  filed  his  petition  io  bankruptcy,  alleg- 
ing that  Metsker  would  not  join  him,  and  mak- 
ing him  a  party  and  prayinc  that  he  be  adjudged 
abankrupt  On  Ihe  29tholIhatmonthMetsker 
came  in  and  confessed  himself  a  bankrupt,  and 

as  so  adjudged. 

The  charging  [Mrt  of  tbe  bill,  as  regards  the 
invalidity  of  the  title  conveyed  to  Mrs.  Metsker 
by  these  two  deeds,  reads  aa  follows: 


above  dracribed,  and  being  Indebted  as  afore- 
said, wiU)  thetraudulentinlentionofdefeatiag 
the  operation  and  efFect  of  the  bankrupt  law, 
and  with  the  fnudulcnl  intention  of  preventing 
his  property  from  beingdistrlbuted  and  applied 
in  payment  of  bis  debts,  as  provided  for  id  the 
bankrupt  law,  and  with  the  intention  of  de- 
frauding and  cheating  bis  creditors,  and  with 
the  intention  of  preferring,  in  violation  of  the 
provisions  of  the  bankrupt  law,  a  pretended 
claim  of  the  defendant  Elizabeth  Metsker,  which 
claim  your  orator  says  was  unjust  and  incor- 
rect, and  not  a  valid  and  legal  claim  aeainst  said 
John  R.  Metsker,  the  said  John  R.  Bletskcr,  to- 
gether with  his  wife,  the  defendant  EUzabetb 
108  tl.  8. 
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1881. 

Uetslcer,  did  execute,  Trithont  my  conridentloii 
whmteTflT,  U)  one  C.  J.  McCole,  who  wu  a  putj 
to  luch  fnuduleot  purpose,  a  deed  of  convey- 
ance of  wfd  real  estate,  and  the  (aid  grantee, 
C.  J.  HcCole,  In  punuanoe  of  the  previous  un- 
dentandingand  agreemokt,  and  for  the  purpose 
of  carrvlnc  out  the  fmudolent  intent  before  ex- 
,-.,  prened,  did  conver  taid  real  estate  to  the  de- 
17V1  f«adant,ElizabethMetaker,whoU7WithoutanT 
conaidenUoD,  on  the  4th  dav  of  August,  18T& 
And  your  orator  states  uat  said  Elmbeth 
Metier  was  fuUj  cognizant  of  the  fraudulent 
and  wrongful  intention  of  said  John  R,  Hetsker, 
and  participated  In  the  same  and  ioloed  In  Ibe 
deed  to  UcCole  for  the  purpose  of  canTing  out 
the  some,  and  accepted  said  fraudulent  convej' 
ance  from  C.  J.  HcCole  with  full  knowledge  of 
Ita  pn^XM^  and  with  the  Intention  of  canylng 
out  said  traudulwt  purpoee." 

To  this  UU  Hetaker  and  hie  wife  filed  their 
answer,  under  oath,  in  which  th^y  admit  the 
conveyiuices  and  the  bankruptcy  proceedings, 
but  denyiog  all  fraud  in  the  transaction  and  that 
Uetsker  was  In  tailing  drcumstancea  when  the 
deeds  wen  made,  or  that  they  knew  or  believed 
he  waa  Doable  to  pay  his  debts.  Tbeyaverthat, 
after  said  conveyances  were  made,  a  large  part 
«f  the  indebtedness  of  Poe  and  Hetsk^  wai 
paid  off  in  the  ordiDarr  course  of  businees. 
They  further  alle^  that  the  conveyances  men- 
'  >nea  were  made  in  order  an  '  ' 


ir  and  for  the  express 


tloned 

debt  of  tS,700  which  HeCiker  owed  ii*  w:.. 
and  the  interest  accumulated  thereon.for  money 
loaned  by  her  to  him,  which  he  had  prvmlaea 
to  repay  to  her  on  demand. 

It  is  evident  that  the  bill  ie  fiained  upon  the 
idea  that  section  SI28  of  the  Revised  statutes 
was  in  force,  and  that  the  periods  within  which 
such  conveyanccB  by  an  insolvent  could  be  as- 
aailed  as  void  under  the  bankrupt  law  were  tour 
and  six  months,  and  all  its  tulegatians  seem 
Aimed  at  such  acts  as  would  be  unassailable 
after  those  periods.  But  the  Act  of  1874  has 
■horiened  these  periods  to  four  and  two  months 
In  cases  of  involuntary  bankruptcy.  IB  Stat. 
•t  li.,  180,  eec  10. 

We  do  not  doubt  that  Hetsker's  was  a  case  of 
Involuntary  or  compulsory  bankruptcy  within 
the  meaning  of  this  amendment.  The  distinc- 
tion intended  bf  this  bnrum  Is  clearly  be- 
tween the  cases  in  which  the  bankrupt  himself 
and  of  his  own  volition  Initisles  proceedings  in 
bankruptcy,  and  those  In  which  they  are  com- 
menced by  some  one  else  against  him. 

In  the  one  ease  It  Is  voluntary  and  in  the  other 
[711  compulsory.  It  Is  not  a  voluntary  bankruptcy 
[f  the  man  is  forced  into  It  against  his  will  aj 
bla  partner,  any  mora  than  by  anyone  else,  and 
it  la  compulsory  and  involuotary  if  he  refuses 
to  join  in  such  case  and  is  forced  into  It,  as  much 
■alnr "■ * — ' '     " " 


<n  the  grounds  of  praf  erence  or  payment  In  vio- 
lation 1^  the  bankrupt  I4W. 

But  whatever  may  have  been  the  case  In  the 
mind  of  the  Reader  who  draw  the  bill,  then  is 
language  whicb,  if  liberally  construed,  may  be 
held  to  diarge  that  these  conveyances  were  void 
or  voidable,  as  being  made  with  the  Intention 
of  defrauding  and  cheating  credlton  generally, 
«nd  without  any  valuable  consldeiatJon. 

lathis  view,  the  bill  was  very  loosely  drawn, 
XWU.S. 


<0-7l 

but  as  Issue  was  taken  on  it  and  testimony  pro- 
duced, we  will  Inquira  Into  its  effect  as  proof  of 
the  charge. 

When  the  pleadings  were  made  up  an  order 
was  entered,  without  objection,  raierrlng  the 
case  toamaster  to  take  the  evldenoe  and  report 
his  finding  thereon. 

He  reported  that  Hetsker  had  received,  at 
various  times  during  the  ten  years  preceding  bis 


father,  amounting  in  the  aggregate  to  90,600 : 
and  that  he  had  agreed  to  ntum  it  to  her,  and 
that  she  had  always  claimed  that  he  was  her 
debtor  to  that  amount.  He,  therefore,  finds  she 
was  a  creditor  at  the  time  of  the  conveysnce. 
He  also  finds  that  Metaker  was  insolvent  at  that 
time,  and  that  bla  wife  did  not  know  it;  and,  on 
the  whole,  that  the  allegations  of  the  bill  are  not 
snstaiued. 

Exceptions  to  this  report  were  filed,  which 
wera  sustained  by  the  court  and  a  decree  ren- 
dered for  the  assignee. 

The  evidence  taken  by  the  master  was  re- 

Erted  with  his  findings,  and  the  case  seems  to 
ve  been  treated  by  the  court  below  without 
much  regard  to  the  finding  of  the  fads  by  the 
master,  or  any  apecdal  re^^rd  to  the  exceptions 
made  to  his  repint.  This  Is  not  correct  practice 
In  chancery  cases  In  the  Circuit  Courts  of  the 
Uolied  Bt^ea,  whatever  may  be  the  rule  In  the 
state  courts. 

The  findings  of  the  master  an  prima  faeit   [Tgj 
correct.    Only  such  matten  of  law  and  of  fact 
as  are  brought  befora  the  court  by  exceptions 
are  to  be  considered,  and  the  burden  of  sustain- 
ing the  exception  is  on  the  ot^ectlng  party. 

In  the  case  before  us,  we  are  incuned,  after 
a  careful  examination  of  the  testimoiiy,  to  con- 
cur vrith  the  master's  report. 

It  is  altogether  a  matter  of  the  weight  of  evi- 

1.  It  Is  denied  that  the  monev  was  received 
of  the  wife  by  the  husband  and,  If  recdved,  that 


she  loaneii  these  suma  to  her  husband,  who 

repeatedly  promised  to  pay  her ;  that  at  one 
time,  more  than  a  year  befon  the  bankruptcy, 
they  had  sharp  words  or  ill  feeling  about  it,  and 
he  told  her  he  had  nothing  but  Uie  farm  and 
would  convey  tlial  to  her,  and  that  the  convey- 
"     "  "  '  of  hie 


uncootrsdicted. 

Much  testimony  is  taken  to  prove  that  the 
price  was  so  Inadequate  as  to  show  fraud, though 

3  such  charge  is  made  in  the  biU, 

The  fair  result  of  all  the  testimony  on  Ihli 
point  is  that  the  land  was  worth  about  M.OOO, 
the  sum  recited  in  the  conveyance,  and  It  In- 
terest be  computed  on  the  10,700  from  theperi- 
cds  at  which  the  various  sums  wen  recdved. 
It  will  amount  to  the  fuU  value  of  the  land.  It 
not  mora,  at  tht  time  Ike  deeds  were  made. 

8.  There  is  no  raason  to  disbelieve  Mrs.  Met*, 
kcr  when  she  swean  positivelv  that  she  did  oot 
know  nor  suspect  her  husband's  inaotvancy  no- 
"i  bankrupt  proceed' 

Her  statement  Is  o 


ib.GoogIc 


Svrauix  CouBT  or  isb  UxnxD  St^tm. 


uodiapnted,  that  between  the  time  of  the  coa- 
TflyUMW  and  the  petlHon  In  buikrnptCT  $4,000 
of  their  debts  were  paid,  and  tbe  biltalfcgefl  that 
tb^  debt*  were  onV  (6,000  In  exceee  of  their 
uaela. 

4.  The  muter  who  waa  present  and  heard 
Hra.  Metelier  lettirr,  and  could  aee  her  manner, 
and  li,  therefore,  better  able  to  determine  the 


S.  TheconTeTmnceflnrttoUcCole,  whopald 
Dothlog,  but  took  the  title  In  tnut  for  Mrs. 
Helflker,  and  from  him  to  her,  wu  to  a&tlsfy 
the  common  bw  inability  to  make  a  strict  con- 
rgwice  from  Imaband  to  wife,  and  la  no  eri- 
dence  at  trtud. 

In  tbe  case  of  tbe  Sat.  B*.  ▼.  TbcnMr,  180 


moDW,  which  iaher  separate  property,  upon  hie 
promhe  to  repay  it,  creates  an  eoui^  In  her  fa- 
vor, which  a  court  of  equity  wiU  enforce,  has 
not  been  decided  In  this  Commonwealth,    But 


delivered  bj  the  wife  to  the  husband  waa  by 
way  of  loan  and  not  of  gift,  and  that  hla.mb- 
sequent  convnance  (rf  land  throttgh  a  third 
person  to  her  hi  repayment  of  that  loan  was 
not  made  wilh  the  purpose  of  hindering,  delv- 
ing or  defrauding  creditors,  that  conveyance, 
to  satiBfy  his  equitable  obli^tion  to  his  wife, 
waa  not  a  voluntaiy  conveyance,  and  was  valid 
against  hla  creditors.  AtfionfT.  A-^M*,7Pick., 
(SB;  l't>rAtuk\.Wiliard.i9  Flck.,ti:  atet^n 
T.  aSuUiBon,  8  Allen,  SSI ;  JVnuft  v.  JMbw, 
«8Me.,S!M;  (TraNB  T.  Jfewr,  45  Pa.  St.  680; 
Babcoek  v.  BbkUr,  94  N.  7.,  028;  Steadman  T. 
WiUmr,  7  R.  I.,  «1." 

Su/A  it  pneMtf  tht  eats  htre,  at  reporOd  bt/ 
a»  matttr  and,  u  im  think,  mpported  bg  At 
nidence;  and  the  decrM  ef  th»  Oireuit  Court  ii, 
HiMr^oTt,  ttterttd  and  Aa  mm  vt/mtundud,  vitA 
dirtttioni  to  ditmiu  A*  biU. 

^&ue  oopr,    TflM: 

JaoiM  H.  UeKeaaej,  Clerk,  Sup.  Oauit,  U.  8. 


[7«1     STATE  OF  NEW  HAMPSHniB,  a»»- 
plainani, 


8TATB   OF    LOUISIANA,  EDWARD   A. 
BURK£,Tre«surer,L0UI8A.WlLTZ,0ov- 


BTATE  OP  NEW  YORK,  Oamplainajit, 

STATE  OF  LOUISIANA  bt  ai. 
(See  S.  C,  ReporUr'i  ed.,  7B-B1.) 
Suit!  in  nam*  oj  Statt  on  bond*  of  another  Slate 
•— -«n«ate«. 


nspeotlve  I 

St^    API 


«r  Mttlw  the  oons) 
rtalkiwaenae  of  It 


W«f  tlw 


-,  ,^_._^ _  ,___ — -animpeiatlve 

d  apoD  amMber  Ir' '"^  ■"_•-  «_  .w. 

Mrment  o'  '-" — *■'-*■ 

&  One  Bl 

other  State,  within  ttte  meanlns  of  that  term  H  im 
Id  tbe  Judhdal  dsoMa  of  tbe  Oonetitutlon,  bj  »*- 
BumfDg  tbe  pronoutlou  of  drills  owinc  by  Uie  otlier 
Bt«tefi)Msaltl*sn& 

[Noa.  8.  a.  Orig.1 
Argiud  Apr.  18,  19.  tO,  I88S.    Decided  Mar. 

e.issa, 

BILLS  in  chancery. 
The  history  and  facts  of  the  case  appear 
In  the  opinion  of  the  courl    See,  also,  xbuM- 
ana  ▼.  Jtimd,  anU,  448. 

Only  a  brief  abstract  of  the  able  and  ez- 
haosriVe  argument  of  counsel  can  be  here  given. 

Mmn.  WhaaUr  H.PaekhwH  and  Maean 
W.  Tappan,  Attg-Qm.  tf  the  StaU,  for  New 
Hampshire,  Complainant  In  No.  2: 

Fint  The  record  shows  a  controversy  of 
which  this  court  lias  Jurisdiction. 

The  word  controvnn.ia  section  S,  article  8, 
of  the  Constitution  of  tbe  United  Btaiee,  In- 
cludes controverdes  arising  on  contract 

See.  U.  8.  v.  BanJc,  16 1^,  877. 

Second.  The  State  of  New  Hampshire  has, 
by  assignment  and  delivery,  the  1ml  owner- 
ahip.and  is  the  bearer  of  these  negotiaUe  bonds. 
Between  aa  ordinary  party  so  circumstanced 
and  an  ordinary  defendant  no  question  as  to  tha 
character  and  terms  of  the  assignment. whether 
absolute  or  in  trust,  whether  taken  for  the  liti- 
gation or  otherwise,  could  arlee.  Paymml  t» 
such  a  plaintiff  would  be  a  complete  legal  ac- 
quittance, and  the  defendant  could  ask  no  more. 

Sacr^don  V.  Jrowor,  68  N.  T.,  80;  ifoTMr  a>.  V. 
AiaMf,  1  Wall. ,  &  (68  U.  8.,  XVU..  64B);  Aia» 
T.TWnw,  ao  WaU.,  n  ^U.S.,  XXIL.  896);  see, 
also,£iq»v.£iUiWn,74N.T..486,and  casea 
dted. 

Third.    The  question  may  be  thus  stated: 


for  their  payment,  and  fpadethe  individual  de- 
pendents ee  oMeia  trustees  of  that  fund  and 
charged  withlls  administration.  That  the  Indi- 
vidual defendants  are  about  to  divert  the  fund 
fromlta  pledged  purposes.  The  remedy  sought 
is  to  enjoin  euch  diversion. 


court  of  equity  would  pnx^ed  without  It 

Board  of  Liquidation  v,  JftOoijUi,  02  U.  8., 
5S1  (XXIII.,  B28),  and  cases  dted. 

The  State  of  New  Hampshire  has  the  capacity 
to  acauire  and  become  tbe  holder  and  bearer  <h 
theseoonds. 

life  of  Curtis,  vol  2,  p.  146;  Texat  v.  Whiu, 
7  Wall..  700  (74  U.  S..  XLX..  827);  U.  B.  v. 
BarUe  (mpro). 

Where  one  Sovereign  may  purchase  and  an- 
other may  make  bills,  surely  one  may  purchase 
the  bills  of  the  other. 

No  distinction  la  perceived  between  bills  and 
bonds. 

Nor  does  subdivision  1,  section  10,  article  2,  of 
tbe  Conatitutfon,  which  forbids  a  State  to  enter 
into  any  agreement  or  compact  with  another 
Stale,  affect  the  right  of  comphilnant  to  hold 
these  bonds. 

108  U.  S. 
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Nkw  HAUPtBiBB  V.  LouTBusA.    New  Tore  t.  Lodtbuha. 


:7nion Br.  R.R.Ci>.  V.  B.  Tmn.  AGa.R.B.Ca.. 
U  a&,  887:8  Stoir, Com.,  sees.  18B4-S,  1401-S. 
If,  tiieD,  complainant  can  become  tbo  owoer 
mud  holder  of  ttiese  bonda,  surely  It  is  entitled 
to  the  ssmc  remedies  io  tliis  court  to  which  an 
lodiTiduaJ  owner  would  be  entitled  in  the  cir- 

It  is  not  necessary  in  thi*  caw  Io  psM  npoo 
the  question  whether  the  oomplainnnt  woukl  be 
■nnrded  a  judgment  qaod  recuperet  in  a  limple 
action  at  taw  againut  the  Stale  of  Louisiana  on 
these  bonds. 

None  of  the  difficulties  ai  to  the  execution 
of  any  decree  priKscd  herein  that  were  appre- 
hended in  ihe  early  eases  («,  g.  C/iMoim  v, 
Qtorgia,  3  Dnil.,  419),  can  here  eiist. 

The  decree  will  go  against  the  Individual  de- 


The  Stale  of  Louisiana  is  made  defendant,  not 
•0  much  to  obtain  a  definite  Judgment  against 
theSiateastoobvIate  any  objection  that  might 
be  made,  that  the  principal  Is  not  before  the 
court  in  a  cose  where  the  court  has  jurisdicUou 
of  the  principal.  Such  objections  were  made 
In  the  cases  of  Otbom  r.  Bank,  »  Wheat.,  7S8, 
and  Dang  v.  Omy.  IS  Wall.,  SOS  (SS  U.  8., 
XXI.,  447),  and  this  court  answered  them,  hy 
saying  that  the  action  would  be  against  the 
•late  offlcers  without  the  presence  of  the  State 
orprincipal,  where  the  court  hud  no  Jurisdiction 
Io  bring  in  the  principal. 

It  would  be  singular  if.  io  a  case  where  the 
court  had  JurisdlctioD  of  the  principal,  malting 
the  principal  a  party,  should  oust  Jurisdiction 
as  to  all. 

Nor  does  the  fact  that  tbe  plaintifC  has  be- 
come the  owner  and  holder  of  these  bonds,  un- 
der and  puiBuant  to  the  Act  stated  in  the  aa- 
■wers,  oust  the  Jurisdiction. 

The  whole  question  has  Kcenll^  been  dis- 
cussed in  a  meat  able  and  evhauntiTe  manner 
t^UOD.  Bradley  T.  Johnson,  of  Virginia,  in  the 
"American  Iaw  Jtevlew  "  for  July,  1878. 

It  was  also  discussed  during  the  lost  preced- 
tDg  era  of  repudiation  in  our  couniry.  In  the 
"North  American  Review  "  for  Janunry,  1844, 
by  the  late  ifr.  Juttia  B.  R.  Curtis  of  this  court. 

The  article  of  Mr.  Curtis  Is  also  published  in 
hi*  life  by  bia  son,  B.  R.  Curtis  of  Boston,  VoL 
8,  p.  OS. 

3let»ri.  I^sUa  W.  Bnnell,  AOg-Gm.  «f 
M#  l^le,  David  Dndlsjr  Ftold.  Wm.  A. 
Duer,  and  DorAHnter,  Bacon  <C  Deno,  for  New 
York,  Complainant  in  No.  8: 

Tills  is  a  controversy  between  the  State  of  New 
York  as  plaintiff,  and  the  Stale  of  Louisiana, 
with  several  flnancial  officers  of  that  Slate,  as 
defendanL  Tbe  object  of  the  suit  U  to  procure 
redress  for  citizens  of  New  York,  whose  cluims 
•gainst  the  State  of  LouJeiiuia  have  tieen  openly 
repudiated.  The  violation  of  its  most  aolemn 
obligations  by  the  State  defending  this  suit  is 
OsRi-iiDt.  No  words  need  be  wasted  on  that 
point.  Whether  In  aid  of  publicimprovements, 
reel  or  fancied  or  under  tnestressof  war  or  by 
compulsion  of  polilical  plunderers,  a  debt  of 
many  millions  had  l>een  contracted,  in  tbe  name 
and  apparently  by  the  aulhorily  of  tliat  SLnle. 
This  debt  was  compromised  in  1874,  the  Stitle 
agreeing  to  pay  sixty  per  cent  upon  tlie  remis- 
sion of  the  remaining  forty.  The  compromise 
was  proposed,  Orst  by  the  Legislature,  and  then 
lOSU.H. 


by  the  people.  Nothing  was  wanting  to  lbs 
soleronitToftheAct.  Bonds,  designaleaascon- 
solidatea  bonds,  payable  at  forty  years,  with  in- 
terest at  seven  per  cent,  were  Issued  for  the 
agreed  sixty  per  cent  of  the  debt,  and  liy  the 
same  legislative  Act  and  constitutional  ordi- 
nance, which  provided  for  the  issue  of  the 
bonds,  a  continuing  tax  sufflcient  to  pay  them 
was  laid  on  all  property  in  tbe  Slate,  and  ihe 


tax  of  five  and  one  half  mills  on  the  dolinf  of 
the  assessed  value  of  all  real  and  pers^inal  prop- 
ertv  was  levied,  and  (lie  Auditor  and  Trensun-r 
and  a  boanl  of  liquidation,  coitsistine  of  the 
Governor.  Lieutenant- Governor.  Audi  tor,  Treas- 
urer, Secretnry  of  Stale,  Sm^nker  of  tbe  House  of 
Representatives  and  the  Fiscal  Agent  were  di- 
rected to  assess  and  collect  the  lax  and  pay  tlift 
itouds.  A  diYersion  of  the  fund  from  this,  Its 
legitimate  channel,  was  declariHl  to  be  felony; 
Distraction  of  the  machinerv  was  dcclareil  Io 
Im  a  misdemeanor;  and  finally  it  was  ordiiined 
that  each  provision  of  the  Act  was  a  contract 
Ijelwecn  the  State  and  every  holder  of  Die  lionds. 
These  measures  were  taken,  in  order  that  no 
further  le^lation  or  appropriation  should  be 
necessary  for  tbe  asses.<<ment  and  collection  of 
tbe  lax  and  the  pajmeot  of  thedebt  The  con- 
solidated bonds  were  aceonlingly  Issued,  and 
many  of  them  are  held  by  citizens  of  New  York. 

The»e  bonds  being  Ihus  issued  and  the  old 
delit  thereby  extiaguiBbed,  the  State  turned 
upon  tbe  new  creditors  and  repudiated  llieir 
demands.  Within  five  years  of  the  time  when 
the  statute  and  Constitution  just  recited  took 
effect,  a  new  Ordinance  nas  adopted  by  tbe 
people  of  Lyouisiana,  purporting  Io  be  an  amend- 
ment of  their  Conslitution,  by  which  the  interest 
due  January  1, 1880.  was.  Id  the  phraseology 
of  the  Ordinance,  remitted;  Ihal  is  remitted  by 
the  debtor,  and  the  bondholders  were  ofl'crca 
Ihe  option  of  taking,  Instead  of  seven  per  cent 
interest  every  year,  two  per  cent  for  the  first 
five  years,  after  January,  ItWO;  three  per  cent 
for  Ihe  next  fifteen;  and  four  per  cent  there- 
after, or  new  bonds  at  the  rale  of  seventy-tlva 
cents  on  the  dollar,  with  Interest  at  four  per 
cent 

Ws  have  thus  before  the  court  the  State  of 
Louisiana,  maker  of  the  bonds,  the  financial  of- 
ficers who  were  charged  with  the  assessment 
and  collection  of  the  necessary  taxes  and  tlie 
payment  of  the  debt  Neither  the  Stale  nor  Die 
tnai vidua!  defendants  offer  any  defense  for  tlie 
Stale.  Tliey  simply  deny  the  power  of  Uii» 
court  to  enforce  llie  demands  of  justice. 

Why  should  it  be  thoup-ht  derogatory  Io  the 
dignity  of  a  sovereign  State  to  answer  in  a  court 
for  lis  eogafccmenls?  There  Is  not  a  Common- 
wealih,  save  our  ovva.  nor  a  Prince  Id  Christen- 
dom, save  one,  Ihnt  cannot  be  made  thus  to  an- 
swer. Every  Slate  of  the  old  world  and  the 
new,  except  the  States  of  Ibis  Union,  and  every 
Prince  except  the  Czar,  m.'^y  tw  sued  In  a  court 
of  Justice,  by  foreigner  or  native,  citizen  orKul>- 
ject  Bi'OKfl'tttMc, 6  Ct.  of  CI,,  171;  tichera'$ 
Cluw.  9  a.  CI..  254. 

We  shall  discover  in  Ihe  issue  of  the  present 
suit,  wlictlicr  the  Suites  of  this  Union  alone,  of 
ali  tlie  constitutional  govcmmenia  ta  tbe  world, 

-  above  Justice  andJudgmeoL 

057 


ib.Google 


■78-91 


BtiFBna  CoimT  of  thx  Uxitxd  States. 


Tint.  Cut  ■  Stale  of  Ibla  Union  Implead  an- 
«ther  State,  tn  this  court,  for  a  money  demandt 

Tbecaaeof  vhiOelmY.  6a.,2DaU.,419,cer 
lalnlf  deddcd  that  tbe  Conailtution  Included 
fDOoe;  demaitda,  among  thoae  which  would  con- 
•tltule  a  cauie  of  action  In  thla  court,  agalnat  a 
State, 

See,  alao,  Vanttophera  t.  Mi..  2  DalL,  401; 
OncaU  T.  Jr.  T..  2  DalL.  401,  402.  416;  Orajf- 
wn  T.  ra.,B  Dall.,  830;  BoUingniiora  r.  Va., 
8  Dall.,  878;  Su(/tr  t.  &  0.,  8  Dall^  8SS;  Out- 
ting  V.  S.  0.,  3  Dall.,  415,  nOt;  if.  7.  t.  Conn., 
4  DaU.,  1. 

Seeottd.  Hie  Bufgnment  br  the  dtlzena  of 
New  York  to  tbe  State  of  New  York,  of  the 
money  demand,  ia  a  valid  transfer,  according  to 
the  laws  of  the  place  wheie  the  BssignmeDt  wa> 

The  demand  being  thus  vested  In  the  Stale, 
cairiea  with  it  the  rightto  demand  payment  and 
to  give  an  acquittance  when  paymeat  la  made. 
If  It  may  demand  payment,  it  may  follow  up 
the  demand  by  auit,  unless  there  be  some  pou- 
tive  prohibition  to  sue. 

The  motiye  of  the  purcttase  or  antgnment  ia 
not  material,  unlcaa  made  so  bypoaitive  law. 

Third.  TlwrealgrouDd.however.oItbeprea- 
ent  auit  is  the  right  and  duty  of  New  York,  as 
■  (overeisn  State,  sovereign  in  all  IblngB  save 
as  subordinated  to  the  Union  by  tbe  federal  com- 
pact, to  aaaert  the  rights  of  her  citizens,  wben 
they  have  been  despoiled  by  another  State,  and 
there  ere  no  other  meaos  of  redress. 

"Tbe  right  of  interference  on  tbe  part  of  the 
State,  for  uie  purpose  of  enforcing  the  perform- 
ance of  justice  U>  its  citizens  from  a  foreign 
State,  stands  upon  an  unquestionable  founda- 
tion, when  the  foreign  Stale  has  become  Itself 
the  debtor  of  these  citizena." 

Phill.  Int.  Law,  2d  Lood.  ed.  Vol.  2,  p. 
Hen.  4,  ch.  VII;  French  Onftnanw  da  ^J^ir 
of  1861;  Qrotius,  book  8,  ch.  S.sec.  6,subd.,2; 
Vatt.,  book  3,  ch.  18,  p.  347,  Cbitty's  ed.  with 
Ingersoll'a  XiHet,  I860:  Rives'  Life  and  Times  of 
MadlMn.  Vol.  I,  p.  664;  Vol.  2,  p.  41 ;  Manning 
Law  Hat.,  Amos' ed.,  76,  p.  ISO;  Twias.Voi; 
ii.  sec.  II  referring  to  Grotius,  book  2,  p.  2,  sec. 
14;  Puif.,  book  1,  p.  18,  sec.  10;  Vatt,  book  3, 
p.  84S. 

Such,  were  it  not  for  tbe  Federal  Constitution, 
would  have  been  the  rights  and  the  remedies  for 
their  enforcement,  on  tbe  part  of  New  York 
against  Louisiana.  Out  contention  ia,  that  in 
their  stead,  under  the  Constitution,  the  riebt  of 
New  York  to  demand  of  Louisiana  the  fulflll- 
meat  of  ber  obligation,  to  pay  her  debta  to  the 
dtizans  of  New  York,  exists  as  fully  as  before, 
and  that  In  place  of  negotiation,  arbitration,  em- 
bargo, repiiaal,  or  war,  as  the  means  of  enforc- 
ing the  ri^t,  there  is  substituted  an  orderly  and 
peaceful  litigation  In  this  Supreme  Court  of  the 

MoMTt.  John  A.  CamnlMU  and  J.  C.  £ 

AUj/-0«n.  of  Louitiana,  for  respondent: 

lltst  Tbe  judicial  power  of  the  United  States 
does  not  eitend  to  any  suit  commenced  or  pros- 
ecuted by  any  individual  orcorpomtion  agninst 
one  of  the  States  of  this  Union.  No  court  of 
the  United  States basreoderedaflnal  Judgmei 
in  any  such  auit,  since  tbe  Couatiiution  has  e: 
Isled. 

Federalist,  No.  81;  Bng<j»  v.  Light-BoaU,  1 
Allen,  167;  B.  R.  Co.  ^.  OommonmaWi,  127 
«68 


iiiffi.  1  Walk.  (Hlch  J,  %,ka.Oa.  v.  Alabama. 
101  U.  &,  832  (XXV..  »78);  Fmgn»  t.  Coffin, 
12  Gray.  388. 

Second.  The  conventions  or  agreemcnta  of 
one  of  the  Stales  of  tbe  Union  with  individuate, 
create  no  luridical  relation  between  the  paitiei, 
nor  a  Jondical  obligation.  Tbe  immuniw  of 
the  State  from  suit  or  claim  in  thecourlaof  the 
United  States,  in  her  own  courts,  or  elsewhere 
leaves  her  convenUona  or  agreements  without 
other  than  moral  sanctions. 

Federalist  No.  81 ;  Hamilton,  Rep.  Annals  (d 
Cong..  1795,  pa.  18, 63;  6  Webster,  Works,  687; 
1  Calboun'e  Worka.  360-868;  Ormuh  i.  Ored. 
Fbn.,  L.  R.,  8  Q.  B.,  884;  1  Ausk  Juris.,  377; 
42  Dallot,  Jurlsp.  Gen.  Tresor  public.  No.  1100; 


Woodteard.  4  Wheat,  618;  Ogden  v.  Aitm- 
den.  12  Wheat.,  313. 

The  Roman  Jurists  distinguished  beiweea 
public  conventions  and  private  contracts,  and 
they  gave  an  admoniti<Hi  that  Uiey  abould  not 
be  confused,  and  that  different  cooriderationa 
and  principle*  applied  to  them. 

Third.  The  faculty  conferred  upon  the  Stole 
is  to  bring  suits  here  In  respect  to  controversiea 
with  other  States  of  the  Union,  or  with  citizens 
of  other  States.  It  is  a  faculty  denied  to  tbe 
United  Stales  and  toall  its  citizens.  Controver> 
ates  between  two  or  more  States  must  be  ebown 
to  the  couri  as  Ibe  ground  of  jurisdiction  ovei 
the  cause-  Tbe  grant  is  special,  circumscribed 
and  particular.  The  controversy  must  eiist  be- 
tween the  States  and  not  ethers.  Controversies 
between  States  have  but  little  aimilarity  to  those 
between  individuals.  They  arise  out  of  thdr 
public  relations  and  intercourse,  and  where  their 
corporate  or  political  rights  are  InTolved.  Id 
tbe  Articles  of  Confederation,  tod  in  tbe  preco- 
dents  shown  by  the  records  of  this  court,  tho 
only  causea  of  controversy  known  arise  out  of 
unascertBioed  or  disputed  boundaries  and  juris- 
diction. 

X.  J.  V.  JK  T.,  5  Pet,  284;  R  I.  ».  Mam., 
12  Pet,  657;  Fla.  v.  Oa..  17  How.,  478  (58  U. 
S..  XV.,  181);  ^io-v.  ffa.,2fiHow.,608(64U. 
8..  XVL,  656);  &  C.  v.  Ga.,  98 U-  8.,  4(XXin., 
782);  Mo.  v.  Ia.,  7  How.,  66a 

Tbe  fact,  that  this  is  no  other  than  a  vica- 
rious controversy  between  tbe  States,  is  estate 
lished.  New  York  is  a  volunteer  lo  maintain 
her  citizen  in  bis  claim  by  lending  to  blm  her 
name  for  use  in  (his  court. 

Fourtii.  Every  holder  taking  tbe  Iwoda  of  tbe 
State  bad  full  knowledge  that  no  auit  could  bo 
maintained  in  this  court  or  in  any  other,  In  caso 
of  a  failure  to  make  any  payment  No  suit  baa 
beat  commenced  agsinit  the  State,  except  un- 
der tbe  Acts  procured  from  New  Hampshire 
and  New  York  in  this  court 

Fifth.  The  States  never  parted  with  the  ez- 
emplioo  nnd  immunity  from  suit,  which  Ham- 
ilton teslitlcs  every  Smte  was  possesaed  of  and 
enjoyed  at  the  time  the  Constitution  was  framed; 
tlicre  was  no  Intent  on  their  part  to  abdicate  or 
relinquish  that  privilege  of  sovereignty;  and 
when  it  was  Invaded  by  aresponaible  authority 
there  was  a  successful  resiHiance  to  it    Had 
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the  >Tgui»eDt  that  the  BtstM  wen  munidpali' 
tlaa  auDJect  to  the  domlnatloD  of  utional  kot- 
«rnmeiit,  uid  tbat  the  goTemmeat  eetablulied 
wu  ft  goienunoit  without  Umitulon  upon  Iti 
powen.  The  llth  Amendment  to  the  Conatltn- 
tlon  reiDOvea  every  foundation  for  such  a  con- 
dudon. 

Mr.  ChitfJutUaWtM^  delivered  the  opin- 
ion of  the  court: 

Od  the  IBth  of  Julr,  1879,  the  General  Court 
of  New  Hampshire  pesaed  an  Act,  of  whldi  the 
followinK  U  a  copy: 
"An  Act  to  Protect  the  lUgfata  of  Citizen*  of  thli 

Btate.  Holding  CUImt  agalnat  Other  States. 

Ba  it  taacltd.  by  iht  8mat»  and  Soam  ^  Bepf- 

tenlaUvetin  General  Oovrteonvened: 

Sec.  1.  Whenerer  any  dtiien  of  the  State 
■hall  be  the  owner  of  any  claim  uainst  any  of 
the  United  States  of  America,  andog  upon  a 
written  obKgatton  to  pay  money  lamed  by  mich 
State,  which  oUlgathm  ahali  be  past  due  and 
unpaid,  such  citizen  holding  nicn  claim  may 
assign  tbeatmetotheSlateof  NewHaroMhire, 
aniTdepMlt  the  assignment  thereof,  duly  ese- 
(77?  cuted  and  acknowledged  Id  the  form  and  man- 
ner provided  for  the  execution  and  acknowledg- 
ment of  deeds  of  real  estate,  by  the  laws  of  thu 
State,  together  with  all  the  evidence  necessary 
lo  substantiate  such  claim,  with  the  Attorney- 
General  of  the  Slate, 

Sec  S.  tJponeachdepodtbdngmade.ltshall 
be  the  duty  of  the  AttOTney-Oeneral  to  examine 
such  claim  and  the  evidence  thereof,  and  if.  In 
his  opinion,  there  Is  a  valid  claim  which  eboll 
be  Just  and  equitable  to  enforce,  vested  by  such 
aaugnment  in  the  Stale  of  Hew  Bampshlre,he, 
the  Attomey-Oeneral,  ahall,  upon  the  assignor 
of  auch  claim  depositing  with  Mm  such  sum  as 
he,  the  said  Attorney-General,  shall  deem  nec- 
essary to  cover  the  expenses  and  disbunements 
incUtent  to  or  which  may  become  incident  to 
the  collociioD  of  said  «lum,  bring  such  sulta, 
actions  or  proceedings  in  the  name  of  the  Stale 
«t  New  Hampshire,  In  the  Supreme  Court  of 
the  United  Slate*,  as  be,  the  said  Attomey-Oen- 
eral, sliall  deem  necesaan  for  the  recovery  of 
the  money  due  upon  such  claim ;  and  it  shall 
be  the  duty  of  the  said  Attomey-Oeneral  to 
proaecule  such  action  or  actions  to  final  Judg- 
ment, and  to  take  such  other  stepa  as  may  m 
necessary  after  Judgment  for  the  collection  of 
•aid  claim,  and  to  carry  such  judgment  into  et- 
'    '  or,  with  the  consent  of  the  a«lsnor,  ' 


leexpendilu 
lale,tHitlbe 


be  pud  by  tbe  assiKnor  of  sucn  claim;  and  Ihe 
assignor  of  audi  claim  may  associate  with  tbe 
Atlomey-Oeneral  In  the  prosecution  thereof,in 
tbe  name  of  the  Slate  of  New  Hampshire,  such 
other  counsel  as  tbe  said  assignor  may  deem 
oeceeMiy,  bat  the  State  shall  not  be  liable  for 
the  fees  of  such  counsel  or  any  part  thereof. 

Sec.  4.  The  Attorney-General  aball  keep  all 
moneys  collected  upon  such  claim  or  by  reason 
of  any  compromise  of  any  such  claim,  separate 
and  apart  m>m  any  other  moneys  of  this  State 


and  the  said  Attomey-Oeneral  shall  pay  to  the 
assignor  of  such  claims  all  sndi  sums  <a  money 
as  may  be  recovered  tnr  him  In  compromise  or 
settlement  of  such  clafms,  deducting  therefrom 
all  ezpenaes  incurred  by  said  attoraqy  not  be- 
fore tnat  time  paid  by  the  assignor. 

Bee.  S.  This  Act  ahaU  take  eltect  on  Its  paa-  , 
sage."  '■ 

Under  this  Act  aix  of  tbe  coiuoUdated  bonds 
of  tbe  State  of  Louisiana,  particularly  described 
in  tbe  ctaaot Lmiitiana  T.Jumd  and  BlUMv. 
WilU,  jofit  decided  fante.  448],  were  assigned 
to  the  State  of  New  Hampshire  by  one  m  its 
citizens.  This  assignment  was  inade  for  tbe 
purposes  contemplated  in  the  Act,  and  passed 
to  the  State  no  other  or  different  title  than  It 
would  acquire  in  that  way.  After  the  aaslgn- 
ment  was  perfected,  a  bill  in  equity  was  OM  In 
this  court  in  the  name  of  the  State  of  New 
Hampahire,  as  complainant,  against  the  State 
of  Louisiana  and  the  sevenl  ofDcera  of  that 
Stale  who  compose  the  board  of  liquidatioa 
provided  for  in  the  ActauUioridngtho  Issue  of 
tbe  bonds.  The  averments  In  tbe  liill  are  sub- 
stantially the  same  as  those  in  La.  v.  Jwrnd, 
supra,  save  only  that  in  this  case  the  ownership 
of  the  bonds  specially  Involved  la  slated  to  be 
in  New  Hampshire,  while  In  that  it  was  In 
Elliott  and  his  associates.  Tbe  prayer  is  in  sub- 
stance for  a  decree  that  the  bonds  and  tbe  Act 
and  cODstitutlonal  amendment  of  16T4  consti- 
a  valid  contract  between  Louisiana  and  the 
holders  of  Its  bonds ;  that  the  defendants  and 
each  of  them  may  b«  prohibited  from  diverting 
the  proceeds  of  tbe  tazee  levied  under  tbe  Act 


De  adjudged  void  and  of  no  effect,  because  they 

r  ...  obligation  of  the  contracL    Tfaebill 

„  __  in  the  name  of  New  Hampsliire  by 
tbe  Attoniey-Oenernl  of  that  State,  and  also  by 
tbe  same  counsel  who  appeared  for  ElliotI, 
Qwynn  A  Walker,  hi  their  suit  In  equity  just 

On  the  inh  of  Hay,  1880,  the  Legishtureot 
New  Yotk  passed  the  following  Act: 
"An  Act  to  Protect  the  Ririita  of  GiUxois  of 

this  State  Owning  and  HokUngCbims  sgaiust 

Other  States. 
3^  I^opU  oflAeStattofStie  York,  nprsssnM 

.._  "---■- a^  ^gffaMM,do*tka«tMfMvM: 


ly  citizen  of  this  Stale,  being  the 

Dlder  of  any  valid  claim  against  any 

of  the  United  Stale*  of  America,  aris&ig  upon  a 


owner  and  hold 


written  obligatloD  to  pay  money,  mMe,  exe- 
cuted and  delivered  liy  such  Stale,  which  obli- 
galtoD  shall  be  past  due  and  unpaid,  may  ■•- 
^gn  the  tame  to  tbe  State  (d  Hew  York,  and 

deliver  tbe  assignment  thereof  to  the  ' 

General  of  tbe  State.    Such  aadgns 


«  Altomey- 
unent  shall 


which  may  be  in  hu  hands,  aod  shall  deposit  the 
aame  to  hts  own  credit,  as  nteclal  trustee  under 
thia  Act,in  sQcb  bank  or  bancs  at  he  shall  select ; 


adgment  erf  deeds,  and  tbe  certlflate  of  audi 

assignment  shall  contain  ft  guaranty , 
the  part  of  the  assignor,  to  be  ^iproved  by 


ledgmeot  thsU  be  duly  indoraed  upon 
such  asslgnroeot  before  tbe  delivt—  "- — * 
Every  sudi  BSE 


livery  Uiere«rf. 


duly  of  the  Attorney-General,  on  reoeiviogsudi 
assignment,  to  require,  on  behalf  of  such  aa- 
signor,  such  security  for  said  guaranqr  as  ha 
shall  deem  adequate. 


ib.GoogIc 
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SoFREME  Court  or  thx  United  Statks. 


Sec.  8.  Upon  the  exccmion  and  delivery  ol 
■uch  Bssignniciit.  In  Uie  maDoer  provided  fur  in 
■cction  one  of  tliis  Act,  and  furoiahiDg  the  se- 
curity u  in  «aid  section  provided,  and  the  de- 
liver}- of  sucli  ctuim  to  him,  the  Attomej-Gen' 
eral  shall  hring  and  prosecute  such  action  or 
proceeding,  in  the  Dame  of  the  State  of  New 
York,  as  Bhall  be  necessnry  for  the  recovery  of 
the  money  due  on  eiucIi  claim,  and  the  said  At- 
torney-Glen  era!  shall  prosecute  (uch  action  or 
proceeding  to  final  Judgment,  and  shall  take 
■uch  procccdiugeafterjudgmeotas maybe 
essary  lo  effectuate  the  same. 

Bee.  8.  The  Attorney-General  shall  foTtbwitb 
deliver  to  the  Treasurer  of  the  State,  for  the  use 
of  such  assigQor.all  moneys  collected  upon  such 
claim,  tint  aeductinrtherefromallexpenBea  in- 
curred by  him  in  the  collection  thereof,  and 
•aid  HBKignor,  or  his  legal  representatives,  shall 
be  )Hud  said  money  by  said  Treasurer  upon  pro- 
ducing the  check  or  draft  therefor  of  the  Attor- 
ney-General lo  hie  or  their  order,  and  proof  of 
his  or  their  identity. 

Ijec.  4.  This  Act  abaU  take  effect  immedi- 
«tdy." 

On  the  20th  of  April,  1881,  E.  E.  Goodnow 
and  'BenJ.  Graham,  oeing  the  holders  and  own- 
ers ot  thirty  coupons  cut  from  ten  of  the  con- 
solidated bonds  of  Louisiana  falling  due  Janu- 
ary 1,  1880,  July  1,  1880,  and  January  1,  1881, 
assigned  them  to  the  State  of  New  York  by  an 
instrument  in  writing,  of  which  the  following 
ia  a  copy : 
[80]  "Know  all  men  by  these  presents,  that  we,  the 
undersigned,  citizens  of  the  Stale  of  New  York, 
being  the  owners  and  holders  of  valid  claims 
against  the  Stale  of  Iiouiaiana,  arising  upon 
written  obligations  to  pay  money,  made,  exe- 
cuted and  delivered  bv  the  Slate  of  Louisiana, 
and  Dotv  past  due  ana  unpaid,  being  the  < 

Sons  hereto  annexed,  in  considcrnlion  of 
ollar  to  each  of  us  paid  by  the  Stale  of  New 
York,  and  for  other  good  and  valuable  consid- 
erationb,  hereby  asalgn  and  transfer  the  said 
claims  and  coupons  lo  the  State  of  New  York. 
And  we  do  Dereby  covenant  with  the  said 
State,  that  if  an  attempt  ia  made  by  it  to  collect 
the  said  claim  from  the  State  of  Louisiana,  we 
will  pay  all  the  expenses  of  the  collection  of  the 
same. 

In  witness  whereof  wo  have  hereunto  set  our 
hands  and  affixed  our  seals  this  twenticUi  day 
of  April,  in  the  year  of  our  lx>rd  one  thousand 
eight  hundred  and  eighiy-one. 

E.  K.  Goodnow.    fua.] 
Ben].  Qraham.        [L.e.J 
Sealed  and  delivered  in  presence  of— 

Frank  M.  Carson." 
Thereupon  the  Sute  of  New  York,  on  the 
85lh  of  April,  filed  in  this  court  a  bill  in  equity 
against  the  Stale  of  LouiKiana  and  the  ofUcers 
of  the  State  composing  the  board  of  liquida- 
tion, with  subRtantially  Ihe  same  averments  and 
the  same  prayer  as  in  that  of  the  Stale  of  New 
Hampshire.  There  was,  however,  a  slntement 
in  this  bill  not  in  the  other,  to  the  effect  that 
many  of  the  consolidnted  bonds  were  issued  to 
citizens  of  the  Slate  of  New  York  in  exchunjie 
for  old  bonds  of  Iioulsiana  which  thev  beld.and 
that  citizens  of  New  York  now  liola  and  own 
boudsof  the  mmcclass  loalargeamount.  Tes- 
timony has  been  taken  in  support  of  this  aver- 


Tfaefirsl  question  wehaveloeettleis.whelli-         , 
erjUpoDthefBctsahown.thesesuitscaDbemain-  *■ 
laiDcd  in  this  court. 

Article  IIL ,  sectioo  2,  of  the  Constitution  pro- 
vides that  the  judicial  power  of  the  United  Slates 
shall  extend  to  controverBies  between  two  or 
more  Slates,  and  between  a  State  and  citizens  of 
another  Slate.  By  the  same  article  and  section 
it  is  also  provided  that  In  cases  in  which  a  Stale 
shall  be  a  party,  the  Supreme  Court  shall  have 
origiiial  jurisdiction.  By  the  Judiciary  Act  of 
1TSB,  ch.  SO.  sec.  IS,  1  SlaL  at  L.,  80,  the  Su- 
preme Court  was  given  "Exclusive  jurisdiction 
of  all  controversies  of  a  dvll  nature,  where  a 
Stale  is  a  party,  except  between  a  Stale  and  iia 
citizensi  and  except  also  between  a  Stale  and 
Citizens  of  other  Btatcs,  or  aliens,  in  which  lat- 
ter case  it  shall  have  original  but  not  ezcluaive 
jurisdiction," 

Such  being  the  condlUon  of  the  law,  Alexan- 
der Chiaholm,  aa  executor  of  Bobert  Farquar, 
commenced  an  action  of  oMumpnl  in  this  court 
ap;ainst  the  State  of  Georgia,  and  process  waa 
served  on  the  Governor  and  Attorney-General. 
mii/>olmY.georgia,2DalL,4i9.  Oathellth 
of  August,  1702  after  (be  process  was  thus 
served,  Ur.  Randolph,  the  AtComeT-Oeneral  of 
the  United  Stales,  as  counsel  for  uie  plaintiff, 
moved  for  a  judgment  by  default  on  the  fourth 
day  of  the  next  Term,  unless  the  Slate  should 
then,  after  notice,  show  cause  to  the  contrary. 
Al  the  next  Term,  Mr.  IngcrEoIl  and  Mr.  DallM 
I>reseDted  a  written  remonstrance  and  protesta- 
tion on  behalf  of  the  Stale  against  the  ezerdse 
of  jurisdiction,  but  in  consequence  of  positive 
instructions  they  declined  to  argue  the  question. 
Mr.  Randolph,  thereupon,  proceeded  alone,  and 
in  opening  bis  argument  said,  "I  did  not  want 
the  remonstrance  of  Georgia,  to  aatlflfy  me  that 
the  motion  which  I  have  made  la  tmpopular. 
Before  the  remonstrance  was  read,  I  had  learnt 
from  the  Acts  of  another  State,  whose  will 
must  always  be  dear  to  me,  that  she  too  con- 
demned it. 

On  the  l»th  of  February,  1793,  the  judgment 
of  the  court  was  announced,  and  the  jurisdic- 
tion sustained,  four  of  the  Justices  being  in  fa- 
vor of  granting  the  motion  aud  one  against  It. 
All  the  Justices  who  heard  the  case  filed  opin- 
ions, some  of  which  were  ver\'  elaborate,  and  it 
is  evident  the  subject  received!  the  most  careful 
consideration.   JIfr.  Juitiee  Wilson 


this  language  (p.  465):  "AnoUier  de-  '^^^ 

.  ..  .         ject  (of  3ie  Constitulionjis,  'to 
lista  justice.'    This  points,  in  a  particular 


the  judicial  authorilv.  And  when  we 
this  object  in  conjunction  with  the  decla- 
1,  'that  no  State  shall  pass  a  law  impairing 
the  obligation  of  contracts;'  we  shall  probably 
think,  that  this  object  points,  in  a  particular 
manner,  lo  the  jurisdiction  of  the  court  over  the 
several  Stales,  What  good  purpose  could  ibis 
constitutional  provision  tteure,  if  a  State  might 

rirint;  the  obligation  of  its  oxba 
be  amenable,  for  such  a  viola- 
of  right,  to  noconlrolliugjudician' pow- 
And  Chief  Juitiet  Say  (^.  470):  "Tbeez- 
lension  of  Uie  judiciary  power  of  the  United 
Slates  to  suchcontroversies,  appcara  tome  tobe 
\ci»e,  because  it  is  honett,  and  because  it  is  tus- 
ful.  Jl  is  honat,  because  It  provides  for  doing 
Justice  without  respect  lo  persons,  and  by  e^ 
curing  individual  citizens  as  well  aa  States,  lo 


..Go'^gfe" 


Nbw  HAnnmBK  t.  LovrauuiA.    Nkw  Tobk  t.  LounuRA. 


n-n 


tbelr  KapecUn  rigku,  pnfonnB  the  promlie 
which  tiTtaj  frM  eorenunent  makea  to  ever^ 
free  dUzen,  of  equal  juMice  ind  ptotectiou.    It 


_nUieinoetobaeiu«i 

vithout  meaat  of  obUtining  Jniiloe  from 
neighboring  State;  becttuse  it  obrlatei  oocadoiw 
ct  qiunels  between  Btatea  on  account  ol  the 
flslnu  of  tbdr  reapecUve  dUieni;  because  tt 
iccogntzea  and  BtroDglr  Rata  on  tliis  great  moral 
truth,  that  Justice  is  the  tame  whether  due  from 
ooe  man  or  a  mlUion,  or  from  a  mUlion  to  one 
an;  Iwcauseit  teaches  and  greatlf  appreciates 
le  value  of  our  frse  republican  national  gov- 


overbome  with  the  mi^t  iai  nuwlwr  ol 
opponents;  and,  becauae  It  brings  into  acuon, 
and  enfonxta  the  great  and  glonoua  principle, 
that  the  people  are  the  Sovereign  of  this  coun- 
trv,  and  consequently  that  fellow  citizens  and 
joint  Borereigns  cannot  be  degraded  by  appear 
ing  with  each  other  in  their  own  oouita  to  bav 
their  controvenies  determined,'' 
Prior  to  this  decision,  the  public  dicussions 
[881  had  been  conflned  to  the  power  of  the  court 
under  the  Constitution  to  eutertaiti  a  suit  in 
favor  of  a  dtisen  a^nst  a  State,  many  of  the 
leading  memboa  of  the  Convention  orgainK, 
with  great  force,  against  It  As  soon  u  the  de- 


t  announced,  itepe  w 


e  token  to  ob- 


tain an  Amendment  of  the  Constitution  with- 
dnwlng  Jurisdiction.  About  the  time  tiie  Judg- 
ment was  leodwed,  another  suit  was  begun 
against  Hsssacbusetts,  and  process  sraved  on 
John  Hancock,  the  Qovemor.  This  led  to  the 
convening  of  the  General  Court  of  that  Common- 


wealth, which  passed  resolutions  instructing 
the  Senators  and  requesting  the  members  of  the 
House  of  Representadvei  from  the  State  "  To 


adopt  ttie  most  speedy  and  effectual  measures 
in  their  power  to  obtain  such  Amendmeots  in 
the  Conalitullon  of  the  United  States  as  will 
Temove  any  clause  or  articles  of  the  said  Con- 
stitution, which  can  be  construed  to  imply  or 
Justify  a  decision  that  a  Stole  is  compellRbfe  to 
answer  In  any  suit  by  an  Individual  or  individ- 
uals in  any  courts  of  the  United  States."  Other 
States  also  took  active  measures  In  the  same 
<llFectiou  and,  soon  after  the  neit  Coneress 
cnme  together,  the  1 1  tb  Amendment  to  the  Con- 
stitution was  pn^Mwed,  and  afterwards  ratified 
by  the  requisite  number  of  Stales,  sou  to  go  into 
eSectoniheSlhof  January, ITtia  TbatAmend- 
ment  is  as  follows: 

"The  iudidal  power  of  the  United  States 
ahall  not  be  conitrued  to  extend  to  anv  suit  in 
lawor  equity,  commenced  or  prosecuted  against 
one  of  the  United  States  by  dtiiens  of  another 
6tate,  or  by  citizens  and  subjects  of  any  for- 
eign State." 

Under  the  operation  of  this  Amendment  the 
actual  owners  of  the  bonds  and  coupons  held 
bv  New  Hampshire  and  New  York  are  pi«- 
dudedfromprosecuting  these  suits  In  their  own 
namea.  Thereolquettlon,  therefore,  la.whetber 
th^  can  sue  In  the  name  of  their  respective 
Stoles  after  getting  the  consent  of  the  Stale,  or, 
to  put  It  In  onother  way,whether  a  Stole  con  al- 
low the  use  of  its  name  in  such  o  suit  for  the 
benefit  o(  one  of  its  citizens. 

The  language  of  the  Amendment  Is,  In  effect,  I 
Its  (1.8. 


that  the  Judicial  power  of  the  United  Slates 
shall  not  extend  to  auy  suit  commenced  or 
prosecuted  Ay  dtizens  of  one  State  against  an- 
other State.  No  one  con  look  at  the  pleadings  [8S1 
and  testimony  In  these  cases,  without  bel^ 
satisfied,  beyond  all  doubt,  that  th^  were.  In 


legal  end,  oommenoed,  and 


d  are  now  prose- 
of  the  bonds  and 


cnted,  Mdely  by  the  owners  of  the  bonds 
coupons.  In  New  Hompshire,  before  the  Atlor- 
ney-^leneral  la  authoiued  to  begin  a  suit,  the 
owner  of  the  bond  must  deposit  with  him  o 
sum  of  money  suffldent  to  poy  oil  costs  and  ex- 
penses. No  oompromlse  con  be  efleded  except 
with  tlte  consent  (rf  the  owner  of  the  doim.  No 
money  of  the  Stote  can  be  expended  In  the  pro- 
ceeding, but  aD  eipenaea  must  be  borne  by  the 
ownw,  who  may  associate  with  the  Attomey- 
(Denerol  oudi  cooneel  as  he  diooeee,  the  State 
being  In  no  way  reqNMullde  for  fees.  All  mon- 
eys cdlected  ore  to  be  kept  hj  the  Attorney- 
>ral,  OS  special  trustee  sepmte  ond  oport 

[the  other  moneys  of  the  State,  and  paid 

over  by  him  to  the  owner  of  the  dolm,  ofter  de- 
ducting all  expenses  incumd  not  before  that 
time  paid  by  the  owner.  The  Ull,  olthoogh 
igned  t^  the  Attorney-General,  Is  also  signed 


Loniilano,  oi>d  It  is  manifested  in  many  ways 
that  both  the  SUIe  ond  the  Attorney-General 
are  only  nominal  actors  In  the  proceeding.  The 
bond  owner,  whoever  he  moy  M,  was  the  pro- 
moter ond  b  tbe  monoger  of  the  suit.  He  pays 
the  expenses,  is  Ute  only  one  authorized  to  con- 
clude a  compromise,  and  if  say  money  is  ever 
collected.  It  must  be  paid  to  bim  without  even 
raulng  through  the  form  q1  getting  into  the 
Treasury  of  the  Stele. 

In  New  Tork  no  special  provision  is  made 
for  compromise  or  the  emplovment  of  addi- 
tional counsel,  but  the  bonoholder  is  required 
to  secure  ond  pay  all  expenses  and  gets  nil  the 
money  that  la  recovered.  This  State,  as  well  as 
New  Hompshire,  !■  nothing  more  nor  less  than 
o  mere  collecUng  agent  at  the  owners  of  the 
bonds  and  coupons;  snd  while  the  suits  ore  in 
the  names  of  Uie  SUtes,  they  are  under  the 
actual  control  of  individual  dtizens,  and  are 
prosecuted  and  carried  on  alt<^ther  by  ond  for 
■■.em. 

It  is  contended,  however,  that,  notwithstand- 
ing the  prohibition  of  the  Amendment,  the 
Stales  moy  prosecute  the  suits,  becouae,  as  the 
Soverdgn  and  trustee  t^  its  dtizens,  o  Stole  is 
"  Clothed  with  the  right  ond  toculty  of  mok-  [Ml 
log  on  imperotlve  demand  upon  another  inde- 

indent  State  for  the  payment  of  debts  which 
._  owes  to  citizens  of  tAe  former,"  There  Is  no 
doubt  but  one  Nation  may,  if  it  sees  fit,  demand 


U.S.,  SU  [XXIII.,  7U],  U  o  Sovereign  ossi 
the  respondbility  of  presenting  the  claim  of  one 
of  bis  subjects  against  another  Soverdgn,  the 
prosecution  vrill  he  as  one  Nation  proceeds 
u|oinst  onother,  not  by  suit  in  the  courts,  os  of 
right,  but  by  diplomatic  negotiation,  or,  ii  need 
be,  by  war. 
All  the  fights  of  Ibe  Stoteo  as  independent 


ib.GoogIc 
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Nalloiu  were  mmndered  to  the  United  Stales. 
The  SlAtea  are  not  Natloos,  eitber  as  between 
themselree  or  towards  forefgn  Nalions.  Thej 
are  SoTsrelgD  wltbin  tbeir  spheres,  but  their 
sovereinity  stop*  short  of  DalionalitT.    Their 

Bsllticiu  tUihu  at  home  and  abroad  ii  that  of 
tates  in  the  United  BUtes.  They  can  neither 
make  war  nor  peace  without  the  consent  of  tlie 
National  QoTcniinent.  Neither  cao  tbc7,  ex- 
cept with  like  consent,  ent«T  into  anfasi^ement 
or  compact  with  another  State.  Art.  17,  sec.  10, 
ch.  S. 

But  it  is  said  that,  even  if  a  State  as  soTerdsn 
trustee  for  fls  citizens,  did  surrender  to  the  Na- 
tional Qoventment  its  power  of  prosecuting  the 
claims  of  Its  citizens  against  snother  State  by 
force,  it  got  In  ifeu,  the  constitutional  right  of 
suit  in  the  national  courts.    There  is  no  prind- 

Sle  of  international  law  which  makes  it  tlie 
nly  lit  one  Nation  to  asBume  tiie  collection  of 
the  claims  of  Ita  cltizena  against  another  Na- 
tion, if  the  citizens  themselves  have  ample 
means  of  redress  without  the  interrention  of 
their  government.  Indeed,  Sir  Robert  PhiUi- 
more  says,  in  his  commentaries  on  International 
Law,  Vol.  8,  8d  ed.,  page  13:  "As  a  general 
nile,  the  proposition  ol  Martens  seems  to  be 
correct,  that  the  foreigner  can  onlj  claim  t 
put  on  the  same  fooUng  as  the  native  creditor 
of  the  State."  Whether  this  be  in  all  respects 
true  or  not,  It  is  clear  that  no  Nation  ought  to 
(«n  'i'*'^^'*'  "cept  under  verj  Mtrsordlnaiy  clr- 
'■'**■'  cumstances.  If  the  citizens  can  themselves  em- 
ploy the  identicsJ  and  only  remedy  open  to  the 
gOYeroment  if  it  takes  on  itself  the  burden  of 
the  prosecution.  Under  the  Constitution,  as  it 
was  origiDOlly  construed,  a  citizen  of  one  State 
could  sue  another  Stale  In  the  courts  of  the 
United  States  for  himself,  and  obtain  the  ssme 
relict  bis  Slate  could  get  for  him  if  it  should 
sue.  Certainly,  when  he  can  sue  for  himself, 
there  is  no  necessity  for  power  In  his  State  to 
sue  In  his  behalf,  and  we  cannot  believe  it  was 
the  intention  of  Uie  framers  of  .the  Constitution 
to  allow  both  remedies  In  such  a  case.  There- 
fore, the  special  remedy,  granted  to  the  citizen 
himself,  must  be  deemed  to  have  been  the  only 
remedy  the  citizen  of  one  State  could  have  un- 
der the  Constitution  against  another  State  for 
the  redress  of  his  grievances,  except  such  as 
the  delioquent  State  saw  fit  itaelf  to  grant  In 
other  words,  the  giving  of  the  direct  remedy  to 
the  citizen  himself  was  equivalent  to  taung 
away  an^  Indirect  remedy  he  might  otherwise 
have  claimed,  through  the  intervention  of  his 
State,  upon  any  principle  of  the  law  of  Nations. 
It  follow*  that  when  the  Amendment  took 
away  the  apedal  remedy  there  waa  no  other 
left.  Nothing  waa  added  to  the  Constitution  by 
wbat  waa  thui  done.  No  power,  taken  away 
by  the  grant  of  the  special  remedy,  wrs  restored 
'vf  the  Amendment  The  effect  of  the  Amend 
nent  was  simply  to  revoke  the  new  right  that 
had  been  given,  and  leave  the  limitotiont  to 
stand  aa  they  were.  In  tlie  argument  of  tlie 
opinions  filed  bv  the  several  Justicea  of  the 
U!ii$/iotm  due,  there  it  not  even  an  Intimallon 
that  if  the  citizen  could  not  sue,  his  Stale  could 
aue  for  him.  The  evident  purpose  of  the  Amend- 
ment, BO  promptly  propwed  and  finally  adopt- 
ed, was  to  prohibit  all  suits  against  a  State  by 
or  for  citizens  of  other  Stiiiea,  or  aliens,  with- 
out the  cooHnt  of  the  Stale  to  be  sued  and,  in 


our  opinion,  one  Slate  cannot  ciMle  a  contro- 
versy with  another  State,  within  the  meaning 
of  that  term  as  used  in  the  judicial  clauses  of  ttw 
Consdtution,  by  assuming  the  prosecution  of 
debts  owing  by  the  other  State  to  ita  dtizent. 
Bueh  bti-ng  Om  tan,  u»  an  mti^fied  that  vt  art 
pnAibitM,  boA  bj/  Ou  UUfr  and  (A«  ipirit  of  tkt 
CotutHuUan,from  enUrrtainin^i  tlitm  luiU,  and 
OubQlineadi6fAtmit,eontt([U«nSy,di»mia»ed. 

True  oovf.    "aat : 

James  H.  HoSetitier,  caerk,  8up>  Oourt,  C.  & 

Clted-lW  D.  a.,  in ;  U«  U.  B.,  »T, 
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StwTid  appeal— eaplu-n  ty  army  and  noey— 
waiter  by  United  SUM*,  of  exomptionfromttiit 
— eondemnation  of  priie — demvrrage. 

1.  Questions  settled  on  a  farmer  appeal  of  tto 
same  cause  sre  no  loager  open, 

S.  A  capture  which  naa  made  b7  the  arm  j,  or  bj 
tbe  army  snd  navy  qpentlng  toretlier,  tnurea  ex- 
clualvelf  to  the  benefit  of  tbe  United  Stales ;  there 
ts  no  distribution  of  prlie  mooev  In  auofa  a  qaae. 

^     n.u„    . . u..- lttl»fOT 


3.  When,  m  punusnce  Of  a 

Executive  of  tbe  Nathm,  waiwd'Si  IrfBhtlio  (^ 
emptlon  from  suit,  and  ssked  a  prlis  omirt  to  doid* 
pLelellie  adJudMauon  of  a  cause  wliich  was  right- 
fully becun  m  that  jurisdIotlOD,  tbe  Government  l» 
bound  br  the  sutmunlon,  and  ft  Is  the  duty  of  tbe 
court  to jnooeed  to  tlie  deal  determination  «(  all 


)uesUont  leBltlmBtely  mvolved. 
t  Is  tbe  dull'  of  a  oaptor  to  Institute  iudlL — 
prooeedlnsi  for  tbe  eondemnation  of  bh  pilie 

without  unneooi ■*-' ■■  "*  *—  '-"-  "-  -'■'- 

"^  -  -ourt  mav,  ta 
agiUnBtlilmi 


iT  Tbe  allowance  for  demurrsn  ft. 

eludes  reasonable  eomDeosatloa  for  tbe  peyand  ei- 
penses  of  an  uent  to  look  after  the  Intercate  of  tbe 
owtien  up  to  the  time  of  the  dellven  of  tbe  v«Mel 
to  tbe  navy  department  bv  the  oourt. 

[No.  iB»,l 
Arg^iadJan.  tS,  14, 1883.  DeeidtdMar.lt,  1883. 

APPEAL  from  theDistrict  Court  of  theUnlted 
States  for  the  Southern  District  of  New 
York. 

The  history  and  facts  of  the  case  fully  appear 
in  the  opinion  of  tbe  court 

Jtfr.  WilllsuB  A.  Xmarr,  Amt  AOf-Qen.^ 
for  appellant 

Memt.  Waa.  Allm  Bntlwp,  W.  JR.  Bubt 
and  oAariet  Danohue,  for  appellee: 

No  question  ariaes  on  tbls  second  appeal,  ex- 
cept as  to  the  proceedings  aubeequent  to  tli» 
mandate. 

Bim^  V.  Bom,  0  Cranch,  818 ;  SkiOern  t. 
May,  8  Crancb,  267 ;  Siipartt  SObaid.  13  Pet.. 


Soim.—Danagtt  tn  sons  of  ttltval 
.olUiibm.  See  not*  to  Ttie  Amiable  I 
(3  Wheat.),  BM. 


Manor-  U  U.  8. 


c«ItuI«^made1rtlbout[«obableaaull■. 

tbe  oourt  mar  oera^  dsmuee  and  costs  aaalnst  the 
captors,  on  ratltutlon.  Gl»  v.  ^le  Better,  8  C, 
6.  (SDaii.),  ifl;  Tbe  Isabella  Thompaon  v.  U.S..  n» 
o.  a.xviii..8fc 

lOSD.  Ik 

D,g,tza:Jb.GOOlj^lC 
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488 ;  Th*  Banta  Maria,  10  Wheat..  481 ;  Cor- 
lUngv.Trou  Iron  A  Nail  Faei«ry,  15  How.,4Sl; 
BaptnimiT*  v.  Kennieott,UV.  S.,  498rXXIV., 
t601 ;  TAt  Lads  Pi>'«.  BO  U.  S.,  461  [XXIV., 
•72]. 

The  dbtrict  court  rittlng  as  a  prize  court,  taA 
full  jurigdictloii  to  award  costs  and  daraagesoii 
restitutio  D. 

1  Kent,  Com. ,  854 ;  7^  Appotton,  9  Wheat , 
863;  TAeiiDdy.l  Gall.,  81B;  TA*  Oieft,  Blalchf . 
Pr.  Cas.,87iS:  m^ifeWi,  BUtcU.  Pr,  CBa.,flllJ; 
m*  airm.  7  WsU.,  1S2  [74  U.  8.,  XIX.,  128], 
and  cases  cited  on  p.  161  [133]. 

Tlie  United  Slates,  having  inToked  the  jmis- 
dictioo,  has  waived  all  objection  to  the  adiudl- 
cation  on  the  subject  of  dnmages  as  sn  incident 
of  the  main  cause,  and  such  adjudication  is 
final  and  conclndve. 

if.  /.  V.  Mau.,  IS  Pet.,  6ST;  BangtT.  Jhiek- 
tt\field.  18  N.  T.,  B93. 

"When  asovereign  Slate  or  herrepresentatives 
arebroughtintotbe  forum  of  litigation,  neither 
they  can  assert  any  right  or  Immnnitr 


as  incident 'to  her  political  so verei) 
XXI.,  447.  487]. 


Darity 


f,  16  WalL,  2 


reifrnty." 
I,  m  [88  U.  E 


cannot  be  sued  In  hta  own 
~         .  Olarkt,  8 
Pet.,  444  ;  Tilt  Siren  (wipra). 

But  this  prerogative  maj  be  waived. 
Siren  (laprii). 

In  the  esses  of  Tfie  Labium,  Blntohf.  Prize 
Cas.,  165 ;  Tht  Sybil.  Blalchf.  Prize  Caa.,  616, 
Uiedecreeswcremadengafnst  the  United  Btstea 
and  the  captors,  and  Congress  by  passing  the 
several  Acts  directing  psvment  of  the  several 
amounts  awarded  1)juie  decrees,  approved  and 
adopted  ^e  adjudlcatioDS  of  the  —  ' 


It  b  the  settled  law  of  prlM  tliAt  the  captured 
vessel  must  be  despntched  promptly  to  some 
convenient  port  for  libeling. 

Bob.  Adm.  &  Prize,  446;  Upton,  Prim 
CourU,  946 ;  Phillim.  InL  Law,  sec.  MS ;  Tke 
LiKlg,  1  Qall..  310. 

The  measure  of  damages  is  stated  by  Mr. 


.  Barrttt,  1» 


Jutttet  Nelson,  in    WiUiarruoTi  i 
How.,  101,  p.  Ill: 

'"liie  principle  •  •*  In  adopting  the  freight 
which  the  vessel  was  in  the  act  of  earoiag  as  m 
just  measureof  compensation  in  the  case,  is  one 
of  general  application.  It  looks  to  the  capacity 
of  the  vessel  to  earn  freight  for  the  benefit  of  the- 
owner,  and  consequent  loss  sustained  while  de- 
prived of  her  sernce." 

This  h  tbe  settled  rule  In  casesof  collialon  In 
both  the  admiralty  and  civil  courts. 

T/it  OaietU.  3  Wm.  Rob..  27» ;  77<«  Glawui, 

1  Low.,  860:  VanUnev.  The  Lake,  2  Wall.,  Jr., 

02  ;  1/it  Narramntett,  Olcott,  888 :  The  Rhodt 
Jtlaitd,  Olcott,  928;  2he  M.  M.  Caldi,  1» 
Blstchf.,  467;  Tht  SU/rmUM,  1  Low.,  153; 
Traiu.  Co.  v.  Bteamboat  Co.,  SI  N.  Y.,  809  ; 
MailUr  \.  Bm.  Frop.  Unt,  61  N.  Y„  812. 

Complete  indemnitv  can  only  be  given  t^ 
compensation  for  the  loss  of  earnings  as  well  lU 
the  value  of  the  vessel. 

Allan  V.  Rtt,  Gl  N,  Y.,  S62 ;  Blaro/Indi  .» 
R.,  1  Prob.  Div.,  466;  DermoU  ».  Joj.j,  » 
Wall.,  1  [69  U.  S.,  XVII.,  763]. 

Qovemment  charters  of  vessels  in  time  ^i 
war,  form  an  eiceptional  kind  of  employment 
and  service,  for  which  special  mtca  are  always 
permitted  and  have  been  upheld  by  the  courts. 

Sturnit  V.  SUamboat  Co.,  S3  N.  ¥.,  251  ;  8. 
C.  63N.  Y.,  62S ;  Bowkmdy.  Coffin,  47  Barb., 
653. 

Even  in  actioos  ex  e«iUraetit,  the  toss  of  profits 
is  included  in  the  compulation  of  damage. 

HadU}iY.BaxendaU,9IMii..Wi;  B.B.CO. 
r.  Hoaard,  18  How.,  807. 

The  award  was  property  msde  for  tbe  entire 
period  from  the  seizure  to  June  20.  1868,  the 
date  of  the  decree  of  restitution. 

Tbe  order  of  the  prize  court,  of  August  22, 
1862,  permlttlDg  tbe  delivery  of  the  veasu  to  tbe 
navy  depnnment  for  government  use,  does  not 
vary  or  affect  the  right  of  the  claimants  to  the 
whole  award. 

Oaptured  property  is  under  control  of  the 
court  and  Ita  officers  until  the  final  adjudication 
and  disposal  of  it  by  the  court. 

The  Memphi*.  Blalchf.  Pr.  Caa,,  203;  Tht 
EUa  Warits.  Blatchf.  Pr.  Caa.,  207. 


«  suiNtituted  lor  tiw  o 
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Oot.  Trnxn, 


adJudiotSoii,  1>  eurdsed  for  the  pratecdon  of 
«lt  poitiea  In  iutereat. 

2  Wheat  App.  p.  17 ;  Sinart  v.  WBlfe,  8  T. 
R,  838;  7fk<  Beriimn:  Blew,,  188;  &  C.,i 
HaU,AiD,L.J..18S. 

Tbe  jnrlidlcaoii  cannot  be  afiectad  bj  an; 
change  In  the  local  altuatlon  of  the  property 
after  capture,  but  wherever  It  nay  be  found,  oi 
its  proceeds,  tha  court  will  follow  It  with  iu 
process. 

Sudton  V.  OuMier,  4  Cranch,  208  :  Borne 
Oamdm,  ZH.  BL,  SSS ;  OmiMm  v.  Mmu,  i' 
R.,  888;  wan*  T.  ContmunoTurt  of  Pria,6 
Ensl.  23 ;  lh«  Noy»amit«d,  7  Vei.,  688 ;  Th» 
BrigLouii,  eCRob.,  147j  TlieTiMFHijiiU,l 
C  Rob.,  871  ;  Tlu  ElUaA  A.eioa,Wa;  Btnartt. 
Wotfi,  8  T.  R  ,  828  ;  Tht  Pomona,  1  Dod.,  2S; 


Woife,  8  "i 


Btmira.  1  Edw.  Ad.,  117 ;  ITU  Cq/loa.  1 II 


The  facU  to  be  Mnddered  on  this  appeal  an 

«■  follows: 

The  steamer  Nuestra-  Sefiora  da  Regla 
built  ID  New  York  for  the  claimant,  a  railroad 
compnuf  la  Cuba,  created  by  tbe  Uwi  of  Spain. 
Bhe  was  delivered  to  an  agent  of  tbe  cli^mant 
on  the  6th  of  NoTcmber,  1661,  and  sailed  for 
Marana  in  command  of  a  Spanish  master.  Bhe 
was  a  aidewheelateanierof  about  three  hundred 
tons  burthen,  built  to  run  oo  a  ferry  between 
\9V\  HaTanaandatemiinusoftherailroad  company's 
railroad.  On  herway  down  thecoast  shewent 
into  Port  Royal,  and  while  there  the  quarter- 
master of  the  United  States  at  that  post  offered 
topurchaseher  for  the  use  of  the  Qoveniment 
The  master  declined  to  sell,  as  he  had  no  au- 
thority. She  wasthen,  on  the  2&th  of  Novem- 
ber, seized  by  order  of  Gen.  Thomas  W.  Sher- 
moD,  in  command  of  the  United  States  forces. 
In  communicating  tbe  bet  of  tbe  seizure  to  the 
AdjuUwt-Qencral  of  the  Army,  on  the  2d  of  De- 
cember, tba  Qeneral  said;  "  U  this  steamer  I 
have  sdzed  la  coaflscated,  ihe  should  be  left 
here.  She  is  Just  the  thing  we  want,  and 
minbly  adapted  for  theae  waters  and  our  i 
pose.  She  is  new  and  exactly  such  a  boat  as 
they  have  at  the  Jersey  CIW  Perry  In  N,  Y. 
Will  carry  1,000  men,  and  will  dnw  not  over  six 
or  seven  feet" 

No  judicial  proceedings  were  Instituted  for 
her  condemnation,  but  at  some  time  beforeDe- 
cember  IBth,  tbe  following  charter-party  was  en- 
tered Into: 

"Articlea  of  agreement  made  this day  of 

December,  1861,  between ,  csptain  of 

the  steam  ferry-boat  Nuestra  Sefiora  de  Regla, 
for  and  on  behalfoftheownera  of  ibesaid  ferry- 
boat, of  the  first  part,  and  Captain  Rufua  Saz- 
lon,  as  SMristant  quartennaiter  in  the  United 
States  Army,  for  and  on  behalf  of  the  United 
States  of  America,  of  the  second  part  wilncaaeth: 

That  the  said  party  of  the  first  part,  for  and 
iu  consideration  of  tbe  payment  hereinafter 
promised  to  be  well  and  truly  made  by  the  said 
parly  of  the  second  part,  hath  chartered  to  the 
United  States  the  steam  ferry-boat  Nuestra  Se- 
Acra  de  Regis,  with  all  her  tackle,  apparel, 
f umituis  and  machinery,  to  be  used  for  tiaa*- 
<tt4 


porting  troopa,  store*  or  other  things,  as  the  aaid 
par^  of  tbe  aecoud  part  toay  direct. 

And  the  said  party  of  the  Mcond  part  doth 
agree,  for  and  in  conaidnadon  of  the  foHhful 
performance  of  the  abore  duty,  that  Ibe  said 


of  the  flfst  part  shall  receire  the 
SBOO  for  each  ana  flverr  day  the 
be  kept  In  service,  aald  i 


•"PV" 


day  the  said  boat  may 
Meatn  f  eny-boat  (o  be 
steoDg,  and  ber  ma- 


cMnery  in  good  ruDnino:  order  and  conditioo,  [tt^l 
by  the  said  party  td  the  first  part. 

It  Is  tindersiood  by  the  parties  to  this  agree- 
ment tbatlD  case  tbe  said  steam  ferry-boat  shall 
be  confiscated  to  the  United  Statea,  then  this 
contract  shall  be  void;  otherwise  to  remain  in 
full  force  and  virtue. 

It  Is  f  urthomore  understood  by  the  parties  to 
this  agreement  that  the  said  steam  fer^-boat  la 
not  to  be  run  outside  of  the  bar  of  Port  Royal, 
hut  at  any  and  all  poinU  on  the  rivers  and  creeka 
that  connect  with  Broad  River. 

This  contiact  td  commence  on  the  16th  day 
of  December,  1861,  and  continue  in  force  ten 
days,  after  which  each  party  has  a  right  to  can- 


days, 
ceftbi 


whereof  tbe  undersigned  have 
hereunto  affixed  their  bonds  and  seals,  at  Hil- 
ton Head,  S.  C,  the  day  and  date  first  abovs 

(S'd)        Ygnaclo  A.  Reynals,         fu  a] 
(S'd)       R.  Saiton,  {i..  a.J 

Qip(.  U.  8.  Army  Chief  Quartervuuler  E.G." 

The  testimony  shows  that  ^fXi  a  day  was  a 
fair  price  for  tbe  use  of  the  Tessel  at  that  place 
at  that  time.  One  witness,  competent  to  jud^ 
testified  to  that  effect,  and  no  attempt  was  made 
by  the  United  Statea  to  contradict  him. 

The  vessel  wu  kept  in  the  possession  or  un- 
der the  control  of  the  quartermaster  until  tbe 
2Sth  of  Januaiy,  when  she  was  in  form  deliv- 
ered to  the  flag  officer  of  the  navy  in  command 
at  Uiat  station.  She  was,  however,  kept  in  con- 
stant use  by  the  Government  as  a  traoeport,  In 
the  way  coDtemplBted  by  the  charter,  from  the 
16tb  of  December  until  about  the  let  of  March, 
when  she  was  sent  to  New  York.  No  Judicial 
proceedings  were  begun  against  her  until  the 
""■  Df  June,  whennliDel  of  information  in  prize 
filed  in  the  District  Court  for  theSoutbem 
District  of  New  York  by  the  United  States,  in 
brlialf  of  themselves  and  of  the  naval  captorsin 
interest.  She  wasattacbed  on  the  someday  by 
tbe  nuu^nl,  and  the  usual  monition  was  Issued 
and  served.  The  owner  filed  a  claim,  on  the 
9tb  of  July.  No  further  proceedings  were  bad 
until  the  2Zd  of  August,  when  the  following 
order  was  entered: 

"On  reading  and  filing  a  notice  of  motion  and   [ftSI 

verifled  copy  of  a  letter  from  the  Secretary  of 
the  Navy,  atating  that  the  Navy  Department 
desires  to  obtain  possession  oi  the  steamer 
Nuestra  SeBora  de  Regla;  and  on  hearing  Mr. 
E.  DelaCeld  Smith,  United  States  district  attor^ 
ney,  in  support  of  the  motion,  and  Mr.  W.  R. 
Bcebc  proctor  for  the  claimania.  In  opposllion 
thereto,  it  is  hereby  ordered  that  the  saia  steamer 
Nuesira  Seiiorft  de  Begla  be  appraised  by  Benja- 
min F.  Delano,  Uniteil  States  naval  constructor, 
and  Beniamin  F.  Qarvln,  chief  engineer,  both 
now  stattooed  at  tlie  navy  yard.  New  Y0Tk,and 
John  Inglls;  that  such  appraisement  be  filed 
with  all  convenient  speed  with  the  clerk  of  tbia 
cotirt;  th>^  thereafter  t»i&  steamer  be  delivered 
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to  the  Na»y  Depnrtmeiit  for  the  lue  of  the  Oot- 
«rameDt,  upon  flling  la  court  a  certiflcaM  of  the 
«niataiit  tretwiuer  of  the  Ualled  State*  In  New 
York  that  the  amount  of  the  appraisemenl  ha* 
been  deposited  Id  the  United  Btatea  Treaiurj, 
•nbiect  (o  the  oider  and  dlapoaal  of  the  court  on 
final  decree  In  the  case. 

Samuel  R.  Betta." 

The  letter  of  the  Secretaij  of  the  Navy  re- 
tened  to  in  this  order  is  as  follows: 

"NaTj  Department,  Auffutt  11th,  l8Bt. 

Sir:  The  deputanent  will  take  the  steamer 
Nuestra  Sefion  de  Rwla  at  the  appraisement  of 
twentj-flve  thoutand  aollars. 

It  lUfllTea  early  Information,  if  practicable,  as 
to  the  appraWmen  t  In  the  case  of  The  ATiDe,Ths 
£teitin,  and  The  Memphis. 

Iam,Te«p'ryourob*ta'vt,  Gideon  Welle*." 

The  Tcnel  waa  valued  by  two  of  the  apprais- 
er* M  (28,000  and  by  the  third  at  ^,«M.  and 
Immediately  delivered  to  the  Nair  Department, 
although  the  certificate  of  depoeft  prorided  for 
va*  never  filed.  The  cause  was  fieard  on  the 
SOlh  June,  1B68,  and  a  decree  entered  directing 
that  the  vessel  be  restored  to  the  owner,  but  re- 
serving aH'quettioD*  of  coMs  and  damage*  result- 
ing from  the  capture,  for  future  hearing  and  de- 
termination. On  the  IBth  of  October,  1S63,  the 
followiDg  entry  was  made  In  the  cause: 

"It  having,  been  mutually  agreed  between  the 
tSBl  counsel  for  the  reapective  panJes  that  the  laid 
vessel,  in  the  above  decision,  was  immeaiatelv 
taken  into  the  possession  and  use  of  the  United 
States  under  a  charter-par^,  and  delivered  them 
thereunder,  and  ao  remainml  without  molest*- 
titm  from  the  clalmanta.  Onmotionoflhecoun- 
■el  for  the  vessel  and  with  the  assent  of  the  Unit- 
ed Slates  Attorn^,  it  is  ordered  by  the  court 
that  further  proceedings  andlitigation  be  stayed 
In  the  above  cause,  to  the  end  that  all  queeiions 
of  damages  reserved  In  the  decision  of  the  court 
in  the  Term  of  June  last,  may  be  considered  and 
adjusted  bv  the  Government  of  the  United  States 
In  the  applicatloD,  and  with  the  concurrence  of 
the  Government  of  Spain. 

Samuel  R.  Betta." 

Od  the  20(lt  of  May,  1870,  the  following  let- 
ter was  addressed  to  the  Spanish  Minister  in 
Wsshlugton  by  the  Becretaj^  of  Stale: 

"Department  of  State,  Wathington,  Mmf  tO, 
1870. 

Sir:  I  have  the  honor  to  acknowledge  the  re- 
ceipt of  your  note  of  the  Sth  instant  In  relation 
to  the  Spanish  steamer  Nuestra  Sefion  deRegla, 
and  the  claim  which  arose  in  consequence  of  net 
•eiiura  by  the  United  Stales  authorities  in  1861. 

The  District  Court  of  the  United  State*  for 
the  Southern  District  of  New  York,  after  de- 
ddlog  that  the  claimants  were  entitied  to  resti- 
tution of  the  vessel,  made  an  order  suspending 
proceedings,  to  the  end  that  the  question  of  dam- 
Mes  might  be  considered  and  adjusted  by  the 
Oovemmentcm  the  application  and  with  the  con- 

TO  of  that  of  Spain. 

"   '" nswhichhave 

t  between  the 

-    saythatltwiU 

be  moM  aatlsfactory  to  the  Government  that  the 
parties  interested  should  apply  to  the  court, 
which  still  retains  Jurisdiction  of  the  case,  to  ob- 
tain such  further  relief  as  Justice  may  demand, 
■ndln  the  mode  wbich  that  tribunal  ahall  deem 
moat  proper  and  convenient. 
108  11.8.  U.S..  Boos  87. 


Without  referring  to  the  reasons  wh 
K>  lou  delayed  any  arrangement  beti 
two  QovemmeniB,  I  have  now  to  aay  a 


I  avail  myself  of  this  occasion  to  offer  toyon 
assurances  of  my  very  high  consideration. 
J.  C.  Bancroft  Davis. 
AetitM  Seerttary  of  State." 

On  the  3d  of  June  following,  the  cause  was  rgfj 
referred  lo  one  of  the  commissioners  of  Ihc  court 
to  Mcertsiu  the  amount  of  damages  the  claim- 
ant had  sustaioed  by  the  seizure  and  detention 
of  the  vessel.  The  commissioner  made  his  re- 
port on  the  20th  of  May,  I6T1,  fixing  the  dam- 
ages for  Uie  derenCion  at  the  rate  of  fSOO  a  day 
from  November  2B,  1861,  to  June  20,  1863,  the 
date  of  the  decree  tor  restoration,  with  intereat 
at  six  per  cent  per  annum,  smounling  to  |167,- 
S70.66I,  andallowingfortbeeipeDsesandserv- 
Ice*  of  an  ageat  retnaining  with  and  attending 
to  the  vessel  f5,6S0:  for  coursel  fee  in  defend- 
ing the  proceedings,  $5,000,  and  for  the  value 
of  the  vessel  at  the  date  she  should  have  been 
restored,  with  interest  added,  |36,888,381,  or  a 
total  of  $214,884.  EsceptioDs  were  taken  to  this 
report  by  the  United  States,  but  they  were  over- 
ruled and  a  decree  rendered  for  the  full  amnunt 
allowed  by  the  master,  with  Interest  added. 

Prom  that  decree  an  appeal  was  takco  to  this 
court,  where,  at  the  October  Term,  1872,  It  was 
decided  "That  the  vessel  was  not  lawful  prize 
of  war  or  subject  of  capture,  and  the  corpora- 
tion which  owned  her  is,  doubtless,  entitled  U> 
fair  indemnity  for  the  losses  sustained  by  the 
seizureandemploymentof  the  vessel;  but  It  may 
be  well  doubled  whether  It  ia  not  more  proper- 
ly a  subject  of  diplomatic  sdjustment  than  de- 
termination by  the  courts."  UwasaUosaidln 
the  opinion,  ''The  decree  (rf the  district  court 
Included  the  sum  of  (5,000  for  counsel  fees. 
We  think  that  the  amount  was  greatly  exces- 
sive, and  the  allowance  for  counsel  fees  wholly 
unwarranted."  For  the  errora  thua  IndicatMl 
the  decree  was  reversed.  TAe  JlTuesfra  Benom 
it  Resla,  17  WaU.,«l  [84  U.  S.,  ZXI.,  097]. 
The  case  was  then  remanded  for  further  pto- 
ceedinn  In  accordance  with  the  opinion.  On 
the  22d  of  July,  1878,  after  the  mandate  was 
filed,  a  second  merence  was  made  to  the  com- 
misslooer  "  To  assess  the  damagea  of  the  claim- 
ant of  the  vessel  sustained  by  him  in  eonse- 
quence  of  the  seizure  and  detention  of  the  ves- 
sel, and  that  on  such  reference  all  the  proofs  al> 
residy  taken  in  the  cause  or  before  the  referee  be 
used  together  with  such  other  proofs  aa  may  be 
put  In  by  either  par^." 

Under  tbla  reference,  the  commissioner  again 
reported  that  the  United  States  continued  to  use 
the  vesMl  after  she  was  taken  possession  of  by       _, 
theNavy  Department,  pursuant  to  the  order  of  '"' 
August  22, 1802,  until  the  20th  of  June,  1868, 
the  dale  of  the  decree  for  her  reatoratloo,  and 
that  she  had  never  been  restored  to  the  owi>en 
or  her  value  paid.    He,  therefore,  allowed; 
For   detention  from  November  29, 

ISSl.  to  June  80, 1888, 668  d^  at 

1200  per  day |118,600 

Interest  at  6  per  cent  to  date  of 

report 81,688 

For  value  of  vessel,  ascertained  to  be      80,000 

Interest  from  June  20,  1868-..       81,5tB 

For  expenses  of  agent,  568  days  at  (10        0.680 


To  this  report  exceptions  wen  filed  on  bdialf 
of  the  United  States,  but  they  were  overruled 
by  the  court  4nd  a  decree  enlend  March  8, 1879, 
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for  the  unonnt  found  due,  witb  Interest  from 
the  date  of  the  report,  or  in  aU,  $808,982.88. 
Prom  that  decree,  tliiB  appeal  wu  taken. 
1101]  That  the  ateamer  wu  Dot  lawful  priie  or  the 
■abject  of  capture  was  expressly  decided  on  the 
former  ^ipeal.  It  wm  aJao  implledlj  settled 
that  the  capture  ma  wltboat  probsble  caaa&  for 
tt  wa*  said  the  owner  was  nndoubtedlj  entitled 
to  a  fair  Indemnltj  for  the  losses  sustained,  the 
only  difficult  helnc  as  to  the  amount.  l1>eBe 
qowtloDB  are,  tbereiore,  no  lODgeropen.  CSibrft 
y.  Ktilh  [anU,  802],  decided  at  Um  present 
Term;  SuperriioT*  v.  Etniueott,  M  V.S.,  4H 
[XXIV.,  So]. 

The  uvt  ot  the  renuiulng  queaUona  to  be 
conaldcied  is,  whether  a  decree  c»n  be  en- 
tered against  the  United  States  for  damages. 
*j  the  capture  was  made  by  the  annj,  or  bj 


States.  There  is  no  distribution  of  prlie  money 
In  such  a  case.     U.  8,  r.  Sleam  Vtttdt  cf  War 

ianlt,  2Sa],  decided  at  this  Term ;  T^  SAvn, 
SWaU.,W4f80U.B.,XX.,606].  TbeUnlted 
Btales  were,  therefore,  in  legal  effect  the  cap 
tors,  and  they  came  Toluntarlly  into  court  to 
secure  tor  tbemselvte  the  benefit  of  what  bad 
been  done.  They  dellberatdr  adopted  the  acta 
of  the  mililaiy  and  naval  ofBcers  as  their  own, 
and  came,  as  captors,  to  condemn  their  prize. 
Otter*  to  purchase  the  vmhI  were  made  and 
declined  before  ahe  was  seized,  and  eoon  after 
the  seizure  she  was  diaitered  and  put  into  ac^ 
wd  uae  without  any  attempt  at  securing  an  ad- 
judication. It  la  evident,  also,  that  the  capture 
must  have  beea  the  rabject  M  diplomatic  cor- 
respondence between  the  Qoverament  ot  Bpain 
■ad  the  United  Stales  before  the  vessel  was 
brought  in  for  adJudicatloiL  because  on  tbe  6tb 
ot  Hay,  1M9,  after  the  vessel  got  to  New  York, 
and  before  the  libd  was  tiled,  Mr.  Seward,  the 
then  Secretary  of  Stale, wrote  the  district  attor- 
-  y  for  the  Southern  District  of  Sew  York,  ti 


fofiofl 


_  :  Noticing  tbe  arrival  at  New  York  of 
Ihe  Spanish  steamer  Nuestni  Seflota  de  la  Regla 
which  was  seized  at  Port  Royal  by  General  Sher- 
man for  ID  alleged  fllegal  breach  of  neutrality, 
I  now  traosmlt  the  pepen  found  on  board  of 
her,  and  an  abstract  of  tbem  which  I  caused  to 
be  prepared  and  which  you  may  find  useful," 
Although  Ihe  Ubel  was  filed  on  the  9th  of 
June,  I84bS,  and  tbe  cldm  was  promptly  put  In, 
the  adjudicaUon  was  not  bad  untQ  June  ot  the 
foUovnng  year,  when  all  further  prooeedings 
were  stayed  with  the  consent  of  both  parties, 
to  await  an  adjustment  of  damages  bv  the  two 
Govenimenta.  Nothing  further  was  done  until 
aearly  seven  years  afterwards,  when  the  Secre- 
tary of  State  informed  the  Spanish  Government 
of  tbe  wish  of  the  United  Sutes  that  the  parties 
inlerested  should  apply  to  tbe  court  which  Hill 
retained  JurisdictiOD,  for  such  leliei  as  Justice 
demandea,  and  in  the  mode  that  tribunal  should 
deem  moat  proper  and  convenient.  Tbereupon, 
on  motion  en  tbe  claimant,  and  with  the  consent 
of  tbe  United  States  district  attorney,  the  refer- 
ence was  ordered  to  ascertain  the  damages. 
Under  these  draunslance  we  cannot  taut  think 
the  United  States  have  voluntarily  submliied 
themselves  to  the  court  at  the  Instance  of  the 
Spanish  Government,  and  with  Uie  consent  of 
the  claimant,  fOr  tbo  ptiTpoee  ot  having  the 


questions  of  damages  growing  out  of  Ihe  capt- 
ure Judicially  settled  according  to  the  rulea  ap- 
plicable to  private  persons  in  Uke  cases. 

It  is  objocled,  however,  that  the  Ezecntive 
Department  of  the  Government  had  no  power. 
In  tbe  absence  ot  express  legislaUve  antbority, 
to  make  such  a  submission.  It  was  the  duty  of 
the  United  States,  under  the  law  of  Nations, 
to  bring  all  captured  vessels  Into  a  prize  court 
for  adjudication.  If  that  bad  not  been  done  In 
this  iuelance,  the  Spanish  Government  would 
have  bad  Just  cause  of  complaint,  and  could 
have  demanded  reparation  tor  the  wrongs  that 
had  been  done  one  ot  its  subjecti.  The  execu- 
tive department  had  the  il^t  to  bring  the  suit. 
In  that  suit  it  bad  been  determined  that  the  capt- 
ure was  unlawful  NeccMarily,  therefore,  uw 
question  of  damagM  to  the  owner  ot  the  o^it- 
ured  vessel  arose.  Since,  without  the  consent 
ot  the  United  States,  no  Judgment  tor  damngea 
could  be  rendered  against  thiem  in  the  pending 
suit  that  could  be  enforced  by  execution,  the 
Spanish  Gotenunent  had  tbe  right  to  assnine 
thepioeecutionof  the  claim,  and  It  did.  Nec- 
essarily the  negodationa  on  the  part  of  tite 
United  States  iud«T  this  claim  were  conducted 
by  the  Executive.  After  long  delay  no  agree- 
ment was  reached,  and  as  a  last  resort  tor  end- 
ing the  controversy.  It  was  detemdued  to  refer  r  t  osi 
tbe  whole  matter  to  the  court  for  Judicial  in- 
quiry and  determination.  We  see  no  reason 
why  this  might  not  be  done  in  such  a  case.    It 

S  judgment  that  may  be  rendered  can- 
cially  enforced,  but  the  questions  to 
1  are  Judldal  In  their  character,  and 
are  incidents  to  the  suit  which  the  United  Slates 
required  to  bring  to  enforce  thdr  riehti 
as  caplon.  It  Is  too  late  now  to  insiat  that  the 
case  Is  not  one  ^  prize,  because  in  the  libel  It 
is  expressly  allegea  that  the  veasel  was  captured 
as  lawful  prize,  and  condemnation  was  asked 
on  that  account  When,  therefote,  the  United 
States,  through  tbe  Executive  of  the  NaUcw^ 
waived  tbelr  right  to  exemption  from  suit,  and 
asked  the  prize  court  to  complete  the  adjudi- 
cation of  a  cause  which  was  rightfully  begun 
in  that  lurisdlctjon,  we  think  thJe  Government 
is  bound  by  the  submlsdon  and  Uiat  It  Is  Ih* 
duty  ot  the  court  to  proceed  to  Ihe  final  deter- 
mliution  ot  all  tbe  questions  legitimately  In- 

The  next  Inqul^  Is  as  to  the  amount  of  dam- 
ages. The  duty  of  a  captor  is  to  institute  judi- 
<ul  proceedings  for  tbe  condemnation  of  his 
prize  without  unnecessuy  delay,  and  if  he  falls 
bi  this  the  courtmay,In  caseotreititutlon.decre* 


1 ;  Tht  Appollon,  9  Wheat,  877 ;  Zss  Litds,  1 
Gall.,  810;  n»  Orxer  Maratim<>.  1  C.Rob..  S8T. 
Upon  the  facts  In  this  case  there  can  be  no 
doubt  of  Oie  proprie^  of  such  an  allowance 
tor  the  extraorainaiy  detention  of  the  veseel  be- 
fore she  was  delivered  up  for  adjudication, 
especially  since  she  was  detained  for  the  esjncsa 
purpose  of  uae  by  the  United  States.  And  as  to 
the  amount  ot  tbe  allowance,  there  is  no  oppor- 
tunity for  discussion.  The  United  Stales  vera 
willing  and  actually  contracted  to  pay  (800  a 
day  for  her  use  If  she  was  not  In  fs^  lawful 
prize,  and  that  is  shown  to  have  been  a  reason- 
able price  for  her  charter  at  tbe  time.  She  waa 
seized  on  the  ESth  ot  November,  and  It  Is  fair 
,  ~     lOB  11.  IL 

D,g,tza:Jb.LlOe>^IC 


OsoMun  r.  Knr  OatSAmi 


to  unniie  that  tf  dug  dfllgence  h4d  been  uaed 
■be  rotght  bave  been  nunodered  for  adjudkm- 
tfon  ty  the  16th  of  December, when  ha  duitex 
began  to  nuL  UiemenotectnalWnuTendeied 
unto  the  Vth  of  Jnne,  adelaj  of  ITS  d>j«  btyoad 
[104]  whatwunecevaiy.  It  ii  not  dimnted  that  her 
nltM  at  Out  time  WM  180,000.  Sbeoortwhen 
boiU  900,000,  and  waa  new  when  captnred.  Aa 
■he  baa  nerer  been  reelored  under  the  order  (o 
that  ^ect,  there  can  be  do  doubt  of  the  llaUlltr 
of  the  United  Statea  for  her  value, when  at  th^ 
requeat  ahe  wa>  delivered  into  their  poflaeasion 
b7  the  contt.  It  la  not  a  matter  of  anr  Impor- 
tance that  the  oertiflcate  of  depodt  In  the  Tieaa- 
017,  of  the  amount  of  ha  appraiMd  valne,  wa* 
DOtfiled.  Bjr taking  the  Tetael  on  the  leimaim- 
poaed  by  the  conn,  the  United  Botes  ImpUedlj 
ureed  to  mtore  iier  In  aa  good  condition  aa 
■he  wai  when  taken  or  pay  her  ralue  In  monej. 


■el  in. 
Mead. 

The  aBowance  for  demurrage  includea  rea- 
(onabla  eompenaatlon  for  the  pay  and  expenae* 
of  an  agent  to  look  after  the  Interaels  of  the  own- 
en  up  lo  the  time  of  the  deliver;  of  the  veiad 
to  the  Navy  Department  t^  the  court  After 
thai,  no  mat  wai  neceaaaiy.  Item  that  time, 
the  eaae  abiod  ■•  though  a  nla  had  been  made 
and  the  pioceeda  paid  into  the  ngiBtiy  of  the 

Oot  coodnrfoii  li  that  damagea  should  be  al- 
lowed aa  ftdlowa : 

For  imnnrn«»ij  and  untunal  dday  tn 
prooeedlng  to  adjudication,  170  days 

at  taOO, $85,000 

For  nine  <rfTCnel.       •      •  90,000 

InalL |«S,000 

To  whidi  add  interest,  at  the  rate  of  dz  per 
cent  per  annnm,  bom  the  time  of  the  order  of 
nttittitkui,  June  80, 1888,  untQ  the  decree. 
HUatermiifl/uDiilrielOMHitrMmidana 


r,  dark,  Bnp.  Oontt,  V.  B. 

[lOSIJOHH  0RO8SLET   &  SONB  (Limited).  In- 

larrenen,  Pff^  i*  Brr., 

%, 

CITY  OF  NEW  ORLEAIfB  amd  HENSI- 

BTTA  DAVIDSON,  Tertamentarj  Exrz.  of 

theSnooeirfanof  ioHx  D^vinaair,  btal, 

(Baa  81C  BapOTUr'i  Bd.,  ]0B,'10i.) 

Opfnteik,  «ftm  iettnatnti  ekaraetar  ^  ita 
fitUrtU  (uattfoa. 

L  In  eaaateaagtas  to  All  oonTttnmttie  Supreme 
Ooort  oflAoWaBa,  the  opmUm  Of  tlte  ooun  bahnr, 
■•  Mt  out  liiU>etee(ttd,ttMrber«<BrTedto.  II  oeo- 


[No.  1017.] 
SubmitUaJan.  £9,  I8S3.  DteUtdJtor.  It.JSSS. 

P<  ERROR  to  the  Supreme  Court  of  the  Stata 
X  ofLooialana. 

On  motion  to  diamiae  or  affirm. 

llili  action  waa  biouglit  In  a  State  DMriet 
Court,  bj  Henrietta  Davfdton  and  others,  de- 
fendanta  in  error,  to  perpetually  enjoin  the 
Citv  of  New  Orleans  from  executing  a  certain 
judgment  ot  the  Supreme  Court  of  the  State, 
Jtatter  of  Draining  Committiorurt,  271a,  Ann,, 
81,  which  bad  been  affirmed  by  thii  court. 
Datidm  v.2ft»  Orleant,  XXIV..  818,  on  the 
ground  thattbedri^nue  of  certain  ewamplandL 
the  aaecaement  for  which  was  the  bosii  of  said 
Judrment,  had  Iwen  abandoned. 

The  prMent  plaintlffa  in  error  Interrmed  a* 
the  holden  of  a  larse  amount  of  drainage  war- 
rants, on  tbe  ground  that  the  injnnctltm  sought 
would  Impair  the  value  of  said  warrants  and  the 


The  Judgment  of  the  district  court  waa  in  fa- 
vor of  the  petitionen.  the  Injunction  being 
granted  on  the  ground  above  atated.  This  judg- 
ment having  been  afBrmed  by  the  Supreme 
Courttrf  the  8tal«,  84  La.  Ann.,  170,  the  Inter- 
veneraBued  out  this  writ  of  error. 

Mr.  B.  R.  Fona«a.  tor  defondanla  in  er- 
ror. In  rapport  of  motion. 

Mr.  Httury  C.  Mlllor,  for  idalntiSs  In  cc- 


Jfr.  OiitfJiuUet  Wmiim  deUvered  the  opht- 
ion  of  the  court: 
The  record  abows  that  the  defendants  in  er- 
ir  aougfat  to  enMn  Uie  collection  of  a  judg- 
ment against  their  protieHy  10  enforce  an  a«- 

under  the  drainage  lawa  of  Louiai- 

-.  .  icaoae  under  the  operation  of  the  lawa 

authmlzlng  the  todgment  nothing  more  re- 
mained to  be  pain  Ihereoo:  and,  2,  because  th» 
mt  had.  In  lerma,  bee 


Judgment  hi 


n  lerma,  been  rolwaedand  dla- 


chaiged  by  certafai  Acta  of  the  General  A 

bly  S  the  State,  named  hi  1877  and  1878.  If 
the  caae  waa  decided  bdo*  on  Um  fiitt  {« Ihcae 
grounds,  no  federal  qnesticnt  is  i&volTed. 

It  was  settled  long  ago  that,  in  caaea  coming 
to  this  oooTt  bom  the  Supreme  Court  of  Louiu- 
ana,  the  ofitdoa  of  the  court  bdow,  as  set  out 
inlhereccwd,  m^baieferred  to.  If  neceasaiy, 
to  determine  wbetber  the  Judgment  la  one  wo 
have  authori^r  to  review.  Armitnma  v.  TVeu- 
«fw  itfAOeM  a.,  18  Pet.,  88Si  Atmommltr  v. 
Kantoit,  8  How.,  9\  &.  R.  Oo.  v.  ManltaU.  18 
How.,  167;  Coutin  v.  Labatut,  18  Bow..  807 
80  D.  S.,  ZV.,  804];  Munlaek  v.  Jfim>W«,  90 
ffaU.,888r87U.  S.,XXn..4tB].  Efomthe 
statement  of  the  case  and  the  opinion  found  in 
this  record,  It  is  manifest  tbs  decision  was 
placed  entirely  <m  the  ground  that  the  judgmoDt 
was  not  collectilile  under  the  law  aa  it  stood 
before  the  Acts  of  1876  and  1877  ware  passed. 
Consequently,  the  case  was  disposed  of  before 
the  federal  question  presented  by  the  pleadings 
and  toat  quesUoa  waa  not  a^ 


ib.GoogIc 


164,  leS;  lOfr-KN 


SuTUucB  CoDST  or  t 


E  TJxiTED  Statu 


Oct.  Txbk, 


iMod  not  bare  been  decided.     Unier  Vuie  tir- 
eumitaneu  tM    AaM  no  juriidieti«n,    aitd 
wtoUtm  to  ditmiti  i»  grantti. 


ABAHEL  GAQE,  AppL, 

UARIA.   B.  PUMPELLY  bt  al.   Exn.   of 
Habiioh  Pvwei.lt,  Deceased. 
(Bm  8.  a,  Beporter^  eil,  Ut.  U6J 
Jwitdielion  at  to  ammuO. 

When  wa  Bppoal  bu  beea  KUoirad,  kftar  k  oinitnt 
M  to  the  value  ol  Uie  nutter  In  dispute,  aod  tliere  M 
•TldeDoe  tntbaieoord  irblohauiAliiBtbeluilidio- 
tloDof  ihlaoourt,thoapiMalwll]  not  be  dMmlMed 
■ImptvlNauiMitipon  examination  ot  all  the  afflda- 
vta.tl]lB  ooDTtmaTbeof  tho  i^lnlontbatponlblr 
tha  arilmatei  aotcd  upoD  brtow  were  too  ulvh,  a 
there  it  no  deotded  pnpondacanoa  of  erldenoe 
asaiiiat  juriidlollon. 

[No.  974.1 
8KbmiatdMar.ai,l883.  DeeideA  Mar.  16,1883. 

APPEAL  from  the  Circuit  Court  of  tbe  United 
Statea  tea  the  Northern  District  of  111- 

On  motion  to  diimiM. 

Tlie  case  la  sufllciently  Stated  bf  the  conrt 

Mr.  Edwftrd  O,  BEmob.  for  appellee,  in 
■upport  of  motion: 

As  tills  is  a  bill  to  remove  cloud  from  title 
upon  paymeot  of  all  taxes  due,  the  amount  of 
tuet  and  not  the  real  estate  is  the  sum  or  ral- 
UQ  inToIved.  Tlie  decree  shows  that  the  ac- 
cumulated taxes  of  jears.witb  seemed  Intereat 
and  penalties,  are  less  than  f  1,200,  and  thepaj- 
ment  of  a  sum  below  that  amount  satisfied  the 
Judgment  In  this  case. 

Wailcer  t.  Maiin.  B4  Dl.   OSS. 

That  a  Ull  to  remove  cloud  Is  not,  properly 
•peaking  asnltlDvoIvingthe freehold  has  been 
oedded  in  DUnois:  It  was  so  held  where  the 
doud  was  an  allied  conveyance ;  AMn  t, 
Llaffd.a8  DL,  SSI;  and  wu  bo  held  where  the 
cloud  was  «  tax  certificate  and  would  have 
been  s  tax  deed  but  for  an  injimctlon. 

Otv*  T.  Butte,  M  m,  090. 

The  circuit  court  has  already  decided  that 
the  land  la  not  worth  CS,000.  That  was  a  ques- 
tion of  fact,  and  was  directly  pnsenled  to  that 
court.  The  court* s  opbiloa  it  plain,  althou^ 
it  felt  a  delicacy  about  impeding  any  attempt 
to  rarlew  Ita  decWons,  and  therefore  remitted 
an>ellee  to  this  court  to  aak  a  dismlMi]  of  the 
ameal  upon  a  question  of  tact  decided  1^  the 
cbtniit  oourt  In  his  favor,  upon  a  prepwder* 
ance  of  erldenoe. 


Mmr$.  AuMatna  H.  GaAsi  Albert  C 
Hlddl*.  H.  S.  Datii  and  J.B.  FadgtU,  fi 
appellant,  omira. 


Thi»  motion  U  denitd.  Hany  of  theaffldavits 
aent  up  with  the  transcript  aUte  dlMluctly  that 


MB    I^XU   BJIUWDU,  a 

ue  of  the  matter  In  dinrate,  and  there  Is  eri- 
deooa  in  the  lecofd  which  auaialns  our  fari^ 


diction,  the  appeal  wUI  not  be  dismissed  simply 
because,  upon  an  examination  of  all  the  affida- 
vits, wcmay  be  of  theopinloo  that  pomiblv  the 
estlmotea  acted  upon  below  were  too  bigb. 
There  Is  no  such  decided  preponderance  of  the 
evidence  In  this  case  against  luriadlction  as  to 
make  It  our  duty  to  dimiiss  tne  appeal  which 
has  been  allowed. 
True  cap7.    Test: 

Janua  B.  MaKsniMy,  Clerk,  Sup.  OtHirt,  D.  8. 


EDWIN  A,  HERRITT,  Collector  of  the  Post 
OF  Sew  Yob»,  Ptf.  in  Brr., 

ALPHONSE  STEPHAin  n  u. 

(See  &  CReporter^  ed.,  lOA-logj 

Dutjf  Act — eonitmetion  ef. 

•  Under  Sebedule  B  of  seoUon  3BH  of  the  Revised 
Statutco,  which  Impoaca  a  duty  of  thirty  per  crat 
odmlorem  on  glu*  bottles  tvjuiflllcd  with  articles 
not  othenrlM  provided  tor,  suoh  duty  ia  char^Mble 
on  bottlss  BUed  with  natural  nUncral  water,  al- 
thourin,  tar  seetkmaiK.  mineral  weier,  not  arUflclBl. 
to  declared  to  be  exempt  from  dulr. 
^.520.1 
Mf  Mar.  6, 1883.     ZkAtti  Mar.  J8, 1883. 


States  for  the  Southern  District  of  New 
Tork. 

The  history  and  hcts  ot  the  case  a^Mv  in 
the  opioion  of  the  court. 

Jfr.  S.F.PhIlUpB.£M^'(i>r-0m.,torpIalD> 
IS  In  error. 

Mettn.  Edward  HmriUr  *^^  Waiter  H. 
Calmtan,  for  defendant  in  error. 

Mr.  JiuKe*  BI»taUbrd  delivered  the  oi^n- 
Ion  of  the  court: 

This  Ifl  a  suit  to  recover  back  duties  exacted 
J  the  plaintiff  in  error,  as  Collector  of  the  Port 
of  New  Tork,  on  glass  bottles  imported  In  June, 
1879.  from  Antwerp.  The  bottles  contained 
natural  mineral  water.  The  Collector  charged 
on  the  bottles  a  duty  of  thlr^  per  cent  ad  tala- 


:  Jars  filled  with  articles  not  otfaenrlse  pi 
for:  thirty  per  centum  ad  talorem."  T  _ 
Collector  chared  no  duty  on  the  water,  asbdng 


tree  under  this  clause  of  tectton  800B;    "  The 
importation  of  the  following  attickeiliallbeez* 
empt  from  dn^:     *     *    ■    Mineral  watwa, 
all.  not  aitifldat"    At  the  trial,  Itwaa  proved 
on  behalf  of  tl)e  ptilntiSa  that  mineral  waters 
are  and  have  always  been  generally  Imported  [KV?! 
Into  this  coun^  in  ^ass  bottles,  although  some- 
times contained  In  Mooe  bottles  or  Jugs  Irat  that 
the  riasB  bottle  b  the  usual  form  uid  Und  of 
pacuge  for  natural  mineral  waters.    The  cb> 
cult  court  directed  a  verdict  for  the  pUlnttSs, 
and  after  a  judgment  fOr  them  the  Collector 
~ied  out  this  wilt  of  error. 
In  the  opinion  (rf  this  court  deUvered  at  tUs 
rm  tai  Schmidt  v.  Badger  [ante.  828],  (Ite  f<»«> 
ling  providon  as  to  a  duty  on  glass  bottlee  or 
It  nlled  with  articles  not  otherwise  provided 
ir,  was  under  consideration.    It  was  held  that 
the  duty  of  thirty  per  cent  ad  taioretn  waa  not 


,-,  mil. 8. 
,Li00gle 


UxuuTT  T.  Pake.    Ottawa  t.  Caskt. 


109,  llOi  1]0-1» 


■  dn^  on  Ota  aittcla  contilned  la  the  bottlee, 
«ad  oa  tba  boHIc*  alio,  and  wu  not  &  dot; 
OD  the  conteoU  of  the  bottlea,  but  wu  a  duty 
maralT  on  the  botlln,  ksTing  the  srticleB  Im- 
portad  In  the  botUee  to  be  nibject  to  mch  du- 

S,  If  ttaj,  u  wM  eleewhen  Imposed  on  them, 
the  content*  weie  ale  or  beer,  the  duW  on  the 
I  lOB]  ^  or  beer  waa  thlrtr-llTe  centB  ptx  gallon,  and 
the  du^  on  the  bottlea  waa  thirty  per  cent  ad 
erigrwn.  If  the  cootenla  were  natunl  mluenl 
w&ter,  or  mtnetal  water  notartUdal,  the  water 
waa  free  and  the  ivtf  on  the  bottles  waa  thirty 
per  cent  ad  talortm.  The  duty  on  the  bottle 
waa  indepcDdent  Mt  the  duty  on  lis  contents, 
and  was  dunceable  even  thoujA  the  couteota 
were  free.  Tlie  atatnte  doea  not  contun  any 
prorlaion  that  the  bottle  aball  be  free  when  Iti 
contents  ate  fce^  while  it  does  contain  a  dl>- 
tinct  prorMoo  that  there  shAll  be  a  duty  of 


nle  H  of  aection  8001,  aitiflcial  minei 
made  dutiable  thos:  "  For  each  bottle  or  Jug 
contalnins;  not  more  than  one  quart:  three  cents, 
and.  Id  addition  thereto,  twen^-0ve  per  centum 
ad  eolsrsm;  oontaininK  more  than  one  quart; 
three  coits  for  each  additional  quart,  or  frac- 
tions! part  thereof  and,  in  addition  thereto, 
twentr-Bve  per  centum  ad  valorem."  Thus,  as 
to  arafldal  mineral  water,  the  water  and  the 
bottlea  containing  it  are  boUi  charged  with  du^, 
while  sa  to  netuiml  nilneral  water,  it  ia  free,  and 
the  bottles  containing  It  are  dutii^le. 

By  section  18  of  the  Act  of  June  SO,  18M,  IS 
Btat.  at  L.,  SI4,  the  prorlslou  as  to  a  duty  — 
"  a  fp 


mineral  or  medicinal  waters,  i 


■  waten  from 
.      „      ^    „  U.  waa  aa  fol- 

lows: "  For  each  bottle  or  jug  coDluInlng  not 
more  than  one  quart,  three  cents,  and,  in  addi- 
tion thereto,  tweoty-flre  per  centum  ad  eaJ^rem; 
containing  mtve  than  one  quart,  three  centa  for 
each  addUional  quart,  or  fractional  pert  there- 
of, and,  la  addition  thereto,  twenty-five  per 
centum  ad  vtdonin," 

By  aection  B  of  the  Act  of  June  e,  1S72,  17 
Stat  at  L.,  SSa,  mineral  waters,  not  ariiflcial, 
were  made  free  on  and  after  Aucust  1,  1873. 
The  Act  of  1872.  aec.  46,  repealed  sll  prior  in- 
conslaient  provisions.  From  iLls  it  is  argued 
that  after  the  Act  of  18M  was  passed,  prior  pro- 
Tialona,  whldi  might  have  embraced  mineral 
water  bottlea,  were  annulled,  and  that,  aa  the 
[109]  A^:  of  1873  repealed  the  provisions  ol  the  Act 
of  1864  as  to  such  bottles,  and  made  mineisl 
waters,  not  artificial,  free,  there  was  no  law  in 
force  Imposing  a  duty  on  the  bottles  containing 
such  free  water*,  llie  answer  to  this  view  Is, 
that  the  duty  hnpoeed  by  the  Act  of  1804  was 
a  duty  on  the  article  composed  of  bottle  and 


water  comldeiedaa  one  ardi:^  When  the  water 
waa  made  tree,  the  whole  provision  aa  to  a  duty 
on  the  aggr^^ated  bottle  and  water  disappeared, 
leavlag  esisUng  applicable  general  provldons  to 
--■y  to  the  botUo. 


Mply  to 
The  pi 


1872  took  effect  wen  thoae  found  in  the  Acta 
of  18Q1  [la  Stat  at  L.,l&91  and  1864,and  trana- 
fened  Into  Schedule  B  of  section  36M  of  the 
Revised  BtatataB,and^)pUed  in  thiacaae.  They 
wwa  In  fom  aa  azpiesa  eaactments,  when  IM 
1WU.8. 


Importation  hi  tbla  case  was  made.  Schmidt  v. 
Ba^pr,  vbi  tupra. 

The  jvOgment  ef  Ou  Otreuil  Churt  u  rrterttd 
and  At  eatt  is  mnanded  to  Aal  wurf,  wifA  di- 
reeUoiu  to  grant  a  nAi  trUU. 

Traem>p7.    Teat: 

Jsmca  H.  HoSeDOBT,  OsA,  B19.  Ooort,  D.  S. 

EDWIN  A.  KERRITT,  CoUector  of  the  Post 
aw  Niw  TosE,  I^ff.  in  Brr., 

JOSEPH  PARE,  Jr.,  «  ai. 

(Bee  B.  C  Beporter's  ad^  in,  IKL) 

2>K(r  Ael    egiu<i-uetoia  ^. 

•TRm  dadalon  of  this  court  Id  BcfamMt  v.Badcer, 
aal«,  Iha^  under  the  statutorr  proTWons  Id  que*- 
tlonlnthk  ease, the  proper  dutr  ontha  Importa- 
tion at  flaaa  bottles  oontalolat  bew  was  a  tatr  ot 
HtlitjrpereaDt  od  milorwm  on  the  bottles.  In  ad^ 
tJon  to  a  apeoHlo  duCv  ot  thlTbr.Jlve  oentt  a  falloo 
OD  the  beer,  oonOnned  and  umM  to  this  eaMh 


Ef  ERROR  to  the  Circuit  Court  of  the  tjniled 
States  for  the  Southern  District  of  NewTork. 
The  case  is  auffldently  stated  by  the  court. 
Mr.  8.  F.  PhiUipi.  BAicitor-Oen..  for  pUnl- 
tS  In  error. 

Mtun.  Edward  Hartley  and  WidUr  B. 
Coleman,  for  defendants  In  error. 

Mr.  Jvitict  BlAtehford  delivered  the  opin- 
ion of  the  court; 

This  is  a  suit  to  recover  back  duties  exacted 
by  the  plaiotlff  In  error,  aaCoIiector  of  the  Fort 
of  New  York,  on  gloaa  bottlee  hnported  In 
March,  18T9,  from  London.  The  bottles  con- 
tained becr.andthedefendantexactedaspeciflc 
duty  of  thirty-five  ceulsa  gallon  on  the  beer  and 
also  a  duty  of  thirty  per  cent  ivleaiomnon  the 
bottlea.  The  bottles  were  the  ordinary  ale  bot- 
tles of  commerce.  Hie  circuit  court  airected  a 
vetdict  for  the  plalnti&a,  and  they  had  a  Judg- 
ment, to  review  which  the  CoUector  brought 
this  writ  of  error 

Tlie  question  involved  is  the  same,  and  arose 
under  the  same  statutory  provislou,  aa  in  the 


dffurt  it  rmfTttd  andtSteat  itrmandadtolAat 
eouH,  vith  Mrectiont  to  grant  a  mm  trioi. 
tram  oopr.   Tert :  _         _ 

Jainea  H.  HoBenney,  aerk,  Mp.  Oouit,  U.  8. 


CITY  OP  OTTAWA,  FIff.  i%  Brr., 

a. 

WM.  a  CAREY. 

(Bee  S.  C,  Keporter's  eO.,  UO-IM.) 

Jfitnleipal  tondi,  irAm  may  b»  imitdr—earforatt 
fwfott  -  WMsr  to  fstiw— ultra  vires— mami- 
yaeturti    wmlaiefawafd    donation. 
I.  LeskiaUveaiitbMltrtaaeHTtobomwBaD- 

ey  (m  Ibe  otadtt  ot  tba  oltr,  and  tolaaue  bhnda  ttasi^ 
•Head  DOM  by  Hf.  AM«a  BunanoBD. 


ib.GoogIc 


BcrBBtn  CouBT  of  ths  Uhited  Statu. 


Oct.  Traut, 


of  Its  boDdiM  m  do- 
',to  beuaedlntho 
wltblD  tali  near 


ludtai  to  ■  oompaar  or  kndlvldiuU, 
tanpTDvement  of  the  vster  poir< 

tbed^,  to  secure  tlie  prsoacal  i —  , 

of  >ala  power  to  thedtruidltiliiiniedlmteTloliiJCT. 
&  Vie  power  oonlalnad  In  the  cbuter  of  a  olt*  to 
barrow  010007,  <)<mb  not  withoriM  the  Mue  01  lt> 
iMmdi,  imleM  the;  ie  iMued  foraoorponte  pur- 
poM,  where  there  It  •  oonotltuUoiuU  prohibition 
* 'mby  the  dty  except  ftw  ooriKirata 

ooTpMBtloiii  hare  only  meh  power* 


oain  into  eSeot  those  that 

can  be  impbed,  except  Buoh 

the  «b)«ate  aod  purpoMi  ot  the 
oorporanoD  a*  omted  and  estabUabed. 

4,  To  the  extent  of  their  autborttrtherouibiiid 
the  people  and  Ibe  propartr  lubjeot  to  their  reru- 
latloD  and  sovemmental  oontrol  oj  what  Uiey  do, 
but  beyood  their  ooiporale  poweia  their  aota  are  of 
no  «Keot 

I>  Power  to  rorem  the  el^doea  not  hnply  power 
toexpendtbepubllomoner  to  maite  the  watet  In 
tlM  riven  available  tor  manufactairlnffpurpoaea. 

t.  UnteM  the  qmolfla  power  li  granted  to  a  munio- 
tpal  oorpoiMhm  l«  make  mibaoripUcNia  to  capital 

idaDi 

le  corporate  booda  la 

thMr  pB7meDt,«»  ateolutelr  void,  even  aa  acaln 
bonojhn  holdeta  of  the  bondk 

T.  PowertoMibwrlbetotha  ttook  «t  a  oomiiu 
does  not  autborlie  a  donatlOD  bj  war  of  aboDua 
the  oompany  to  aid  in  (he  improvemeat. 

[No.  Wi.] 

Submittei  Jon.  0,  ISSt.    Decided  Ott.  SO,  jsa.. . 

Judgmmi  retdnded  Jan.  IS,  1883.  JU-mbmitttd 

3far.  6, 18S3.  DeeUad  Mar.  19,  1833. 

F  ERROR  to  tbe  Circatt  Court  of  the  Unit- 
ed States  for  the  Northern  Diatrict  of  Illi- 
nois. 

Tbla  action  waa  brought  In  the  conrt  below, 
by  the  defenduit  In  error,  to  enforce  the  psj- 
meat  of  certain  muuidp^  bonds  lanied  by  the 
defendant. 

The  case  vaa  tried  without  a  Juij.  The 

found  the  facta  and  rendered  Judgment  thereon 
Bg&inst  tbe  cilj  and  In  favor  of  the  plaintiff, 
for  $72,814.76.  Wbereupon,  th«  defendant 
•ued  ont  thia  writ  of  error. 

The  case  was  submitted  at  the  last  Term  and 
early  in  this  Term  a  decision  was  announced  bj 
thia  court  revening  the  judgment  of  Ibe 
below. 

Subaequenlly,  upon  an  appllcatloo  for  a 
rdiearing,  tbM  Judgment  was  set  aside  and  a 
reargument  ordered.  The  case  has  according- 
ly been  resubmitted  on  elaborate  printed  argu- 
ments, and  tbe  court  again  reverse*  the  judg- 
ment of  tbe  court  below. 

Tbe  facts  of  the  case  are  clearly  stated  by  the 
court,  and  in  Its  flntdedalon. 


The  bonds  here  in  suit  were  executed  by  the 
City  of  Ottawa,  a  municipal  Corporation  of  the 
State  of  lUinoia,  and  belong  to  the  aame  issue 
as  those  involved  in  flodfcftiv.CXbitAi,  96  U.S., 
86  [XXV.,  868],  and  In  Ottawav.  Nat.  Bk.,  105 


OvrporoHona  fomem mUitagvoittn  eonferred  &i 

ea*  Motuts  criaUne  tMtm  and  Sim  nascMorllu  toi- 
%  JSySiJ"  ll'W'WtoB  *•  BvrUif  IBM.,  « 
470 


V.  8.,  843  [XXVI.,  11371.  In  each  of  tboae 
cases,  the  holders  were  protected  agaliut  tbe  d» 
tenses  Interposed  mainly  upon  tbe  ground  that, 
being  bona  fide  purchasers  for  value,  the  City 
was  estoppea,  by  tbe  recltala  In  the  bonds,  to  say 
that  they  were  not  executed  for  proper  or  legiti- 
mate munidpal  purposes. 

The  present  case  differs  from  those,  in  certain 
MrticulaiB,  which  are  diacloaed  by  Uie  apeciHl 
finding  of  facta.  Tbeordinanceof  JuIy8U,18M, 
required  tbe  Mayor  to  issue  btmds  of  the  City, 
to  the  amount  of  |80,0W,  in  accordance  with 
tbe  terms  and  conditions  of  theprerlous  ordi- 
nance of  June  IS,  1869,  uid  "  llut  be  deliver 
tbea&metoWm.  H.  W.  Cusbman,  tobensedby 
him  In  dereloping  the  natural  resources  and  sur- 
rouitdiDgs  of  the  City,  and  that  Ibe  said  Cusb- 
man  is  authorized  and  directed  to  expend  tbe 
same  in  the  Improvement  of  tbe  water  power 
upon  tbe  Illinois  and  Fox  Rivers  within  the  City 
and  in  tbe  Immediate  vidni^  thereof,  under  the 
franchises  and  powers  which  have  been  granted 
for  that  purpose  by  tbe  Legislature  of  tbe  State, 
or  which  may  hereafter  be  granted  for  that  pur- 
pose. In  the  manner  whi(£.  In  his  Judgment, 
shall  best  secure  the  practical  and  permanent  ose 
of  said  watw  power  in  tbe  City  and  its  immedi- 
ate Ticini^."  Tbe  ordinance,  bowerer,  made 
it  a  condition  precedent  to  the  delivery  of  tba 
bonds  to  Cuahman  that  he  should  execute  and 
deliver  to  tbe  mayor,  for  tbe  CHy,  bis  obliga- 
tion that  be  would,  without  tmneceesaiy  or  un- 
reasonable dehty,  cause  a  good,  eubstanUal  and 
sufficient  dam  to  be  constructed  across  IlHnoU 
River,  above  the  Oity,  for  the  purpose  of  bring- 
ing into  use  all  tbe  available  water  power  of  that 
river  at  Ottawa,  and  with  suffld^t  bead  and 
tail  races  to  make  such  water  power  available, 
tbe  races  to  be  constructed  and  continued  to  the 
Fox  River,  bdow  the  aqueduct  aitd  above  tbe 
island  in  Fox  River,  as  fast  as  the  same  may  be 
required  tor  actual  use  and  as  fast  as  h  could  be 
leased  at  ttir  and  reasonable  rates  and  be  brought 
Into  actual  operation:  also,  Ibat  be  would  erect 
a  good,  substantiBl  and  suffldent  dam  across 
Fox  River,  so  as  to  make  available  tor  use  tbe 
water  power  of  both  rivers  at  Ottawa  as  rapid- 
ly as  called  for.  The  ordinance  further  pro- 
vided that  Cuabtnon  should  Mud  himself,  if  tba 
work  was  not  constructed  as  above  required,  (o 
return  the  bonds,  or  their  value,  to  the  City,  and 
aave  It  hannleaa  from  all  Ices  on  account  of  tbe 
same,  or  on  account  of  any  interest  accruing 
thereon;  andin  the  event  the  work  was  not  com- 
pleted by  him,  that  he  would  return  the  jnw  rata 
share  of  aaid  bonds  in  the  proportion  that  the 
cost  of  the  work  constructed  should  bear  to  tbe 
work  not  constructed;  the  whde  of  tbe  bonds 
to  be  returned  unless  at  least  one  of  the  dams, 
with  the  races  necessary  to  make  the  water 
power  thereby  created  available  for  practical  use 
shall  be  completed. 


bodymg 
the  ortfii 
were  the]     .  .  , 

The  court  below,  by  consent  <d  partlea,  tried 
the  case  without  the  intervention  of  ajury,  and 


tbe  terma  and  conditions  required  by 

linance  of  July  80,  1868.    Tba  boiui 

thereupon  delivered  to  blm  by  the  majM. 


facturing  Company,  but  issued  the  bonds  a 
donation  for  the  purposes  indicated  in  the  con- 
108  U.  S. 
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■ccnmideratloD  It  received  for  the  bonda; 

That,  on  the  lltb  iUt  of  Much,  1871,  Cusli- 
nan  deliveied  the  bonoj  to  the  Ottawa  Haou- 
facturing  Company,  of  which  he  was  one  of  the 
cofporoton,  and  of  which  at  the  time  be  was  a 
director,  tobeiuedb^itfortbepuipose  of  mak- 
ing tlie  hnprorement  hetrinbeiore  mentioned, 
wtthont  fuilber  courideration; 

That  the  company  "  At  once  entered  upon 
4m  work  of  constructing  the  dams  and  nues  and 
fortiaUji  constructed  the  same  under  the  powers 
gTanl«d  to  it,  •  •  •  and  completed  satd  work 
so  that  titmt  water  power  was  created,  but  t/iat 
Mid  dam  vat  carried  waafi  bg  afrali^in  lS7t 
«r  1873,  and  hat  naur  btm  noantttveUd^ 

Ttiat,  inJune.lSn.^ecompanjBoldBDddo- 
llvered  the  bonds  fn  suit  to  Lester  H.  Eames,  a 
citizen  of  Ottawa,  for  their  face  Talue  and  part 
of  the  interest  which  had  accrued  after  August, 
1870; 

That,  at  the  time  I^amei  purchased  the  bonds 
lie  read  their  recitals,  and  bad  never  heard  their 
▼•lldf  (7  quertloned,  although  the  policy  of  Imu- 
fug  tbraa  and  tbe  legal  authority  to  do  M  was  the 
■nblact  of  dlecturion  by  Ibe  press  and  people  of 
tbeCin  at  about  the  time  of  their  beingissued; 

That  Eames  had  knowledge  of  the  proceed- 
ings of  the  council  In  reference  to  the  issue  of 
Ibe  bonds,  knew  that  they  were  issued  for  the 
purpose  at  being  used  as  a  donation  to  aid  lu 
the  completion  <n  the  contemplated  improve- 
ment, and  knew  of  the  contract  between  Cuah- 
man  and  the  ^^  in  reference  to  the  bonds;  and. 

That  in  November,  1860,  after  the  bonds  bad 
matmed,  Eames  eold  and  delivered  them  to  the 
defeadant  in  error,  a  dtlzen  of  Missouri,  for 
value,  the  latter  knowing,  vben  he  purchased, 
iubetaniiallT  all  that  Eamea  knew  touching  the 
biBtaiT  of  the  bmds  and  the  purposes  for  which 


the  City  sought  to  accomplish  was  the  develop- 
ment of  its  natural  resources  and  advantages  for 
manufacturing  purposes.  Thatend  itproposed 
to  attain  by  the  construction  of  dams  and  races 
tn  such  manner  as  to  bring  Into  practind  and 
permanent  use,  in  the  City  and  its  immediate 
vidnity.  all  the  available  power  of  both  the  nii- 
nois  and  Fox  Rivers.  Consequently,  the  ordi' 
nances  passed  by  thedtycoimdl.andCuahman'B 
eoDtntct,  alike  required  the  construction  of 
cood,  substantial  and  suiOcient  dams  and  nces. 
Now  it  Is  impossible  to  reaiat  the  conclusioQ  that 
aa  to  the  w<nk  done,'  and  as  to  the  manner  In 
which  It  WBi  performed,  there  was  a  substan- 
tial, if  not  an  entire,  failure,  upon  the  part  of 
Cuahman,  and  those  whom  he  employed,  to  meet 
tbe  tetma  of  Ibe  agreement  onder  which  he 
Cushman,  recdved  the  bonds.  The  dams  and 
nces  were,  according  to  tbe  facts  found,  only 
partially  constructed.  Tbe  work  was  completed 
only  to  the  extent  that  torn*  water  power  was 
cieatedi  and  the  dam  erected,  eotarirom  being 
"  good,  mbetantial  and  anfflcient^  to  secure  the 
practical  and  permanent  use  of  the  water  power, 
was  carried  away,  fn  1872  or  1873,  byafreahet, 
and  has  never  been  reconstructed.  Underthese 
OTCumstancee,  the  dtv,  as  between  It  and  Cush- 
man. was  entitled  to  oemand  aretum  of  ell  the 
bonds  or  their  value,  and  to  be  saved  harmless 
Mt  account  of  them.  If  Cushman  atill  held  them, 
and  had  himself  sued  the  City,  the  defense  of 
108  0.& 


the  latter  would  be  complete.  Is  Car^,  tbe 
present  holder,  in  any  better  position,  as  af^inst 
the  City,  than  Cushman  would  be,  had  he  sued? 
This  question  must  receive  a  negative  answer, 
because  Carey,  and  bis  Immediate  vendee, 
Eamee,  were  well  aware,  at  tbe  lime  of  their  re- 
spective purchases,  as  well  of  tbe  terms  of  the 
ordinance.  In  pursuance  of  which  the  bonds 
were  issued,  as  of  the  contract  between  the  City 
and  Cushman:  and  also  because,  as,  the  special 
finding  sufSdeotly  indicates,  the  same  tacts 


Carey,  nor  iiunes,  nor  die  Companv.were  bim 
jUt  holders  eutitlnl  to  the  benent  of  me  rule  ai 
nounced  in  jSiioUM  V.  OttaiM  and  Ottaua  V.  JVaf. 
Bk,  The  work  done  was  not  of  a  character,  as 
to  extent,  sutflciency  or  permanency,  to  enude 
Cuahman,  had  he  sued,  as  against  the  QMs,  to 
the  payment  of  any  of  the  Donda;  and,  conse- 
quently, for  the  reasons  given,  the  Ci^  Is  sot 
liable  to  Carey. 

This  condudon  renders  it  nnnecenary  to  no- 
tice other  questions  raised  t>y  counsel,  some  of 
which  relate  to  the  anthori^  of  the  City  lo  is- 
sue tbe  bonds  imder  any  dtcumsiancea,  espe- 


dalW   .       , 

After  this  case  had  been  under  submisdon, 
our  attention  was  called  to  a  recent  decision  of 
the  Supreme  Court  of  nitnois  in  Wilton  v.  JQ^. 
Oa.  That  case  is  relied  upon  as  authority  for 
the  proposition  that  the  City  had  legal  power  to 
issue  the  bonds  in  question.  In  view  of  the 
ground  upon  which  our  conclusion,  In  tills  case, 
rests,  It  is  needless  to  discuss  that  question  in  tbe 
different  aspects  in  which  it  is  presented. 

Tb£Jvdlfme7ititreBerted,vithdirtetionttofitit 
judgment,  upon  lhttpeeialfiniling<^JacU,faTA» 


Metrrt.C  B.  Iawiwiuw  and  JT.  T.  Mohn^, 
for  plaintia  in  error: 

I.  The  Legislature  of  nilnois  could  not,uuder 
the  Constitution  of  the  State,  authorize  a  town 
or  city  to  issue  Its  bonds  for  any  but  corporate 
purposes,  and  a  donation  of  bonds  lo  a  private 
corporation,  established  for  the  purpose  of  cre- 
ating a  water  power  to  be  owned  exclusively  by 
such  private  corporation,  was  not  an  issue  <«t 
bonds  for  a  corporate  purpose,  and  such  bonds, 
in  the  hands  of  a  purchaser  with  notice,are  void. 

8.  Ottawa  v.  Ar*»n«,  U  U.  S.,  2M  (XXIV., 
156};  PtopU  T.'Dupuv.  71  Dl.,  838;  PtitdUUm 
Co.  V,  Amu,  18  Wall..  804  (80  U.  8„  XX.  J171I); 
Kmii»ttY.Buf«rvitor»,  18  Wall.,  432(8811.  B., 
XXI.,3ig):  £l. /osniA  V.  .flM«n,ie  Wall,e44  (n 
C.  B.,XXI.,828};  6^a  v.  £iw*,  92 U.  B^  484 
(XXIII.,  S7S);  Rogen  v.  Burlington,  8  Wall., 
871  (70  U.  8.,  XVIII.,  69);  Huperviion  v.  Wei- 
der,  64  lU.,  427;  LiviJtgtlon  Co.  v.  WitderJA 
HI ,  482; /aAnwm  v.  Stark  Co..  ii  HI.,  7G;  Bit- 
ttU  V.  SarUcaistt,  64  111.,  201;  EngliA  r.  Fto- 
nb,  M  ni.,  689;  £<>an .Assa.  V.  TbiMAa,  20  Wall., 
8H  (87  n.  8.,  XXII.,  465);  LoudI  v.  Betton, 
ill  Mass.,  460;  Pt^  v.  Batdidhr,  B8  N.  V., 
148:  Jones,  R.  R,  Secnr.,  sec.  128;  /nm  Woriet 
V.  MtmndtvilU.ll  W.  Va,,!;  Hoipital  v.  Lvurnt 
Co.,  W  Pa.  St,  SG;  Otbomt  v.  Adam*  Co.  (aaU, 
129),  and  FarkertbuTg  v.  Brown  (ant*.  SS8), 
dedded  at  the  present  Term  of  this  court 

IL    If  these  bonds  had  been  Iseued  for  a 

corporate  purpoae,  they.  In  order  to  bo  valid, 

•71 


ib.GoogIc 


110-1S4 


SimtBUB  COUKT  OF  THK  TJHn-KD  BTATSa. 


■hould  have  been  Inaed  bj  axithonlj  of  tlie 
BcNtrd  of  CommiisiOEietB  specially  appointed  by 
the  Legistature  to  lake  char)^  of  this  whole  mat- 
ter, to  subscribe  tbe  Block  and  to  issue  and  sell, 
tA  par,  tbe  bonds  of  tba  City  to  nise  the  money 
for  its  payment. 

S.  Ottawa  T.  Ptrkitu  (lupra);  B.  Oaktandt. 
SUmitr  a  n.  &.,  208  (XXIY.,  IZO);  Mi<Idl«- 
wrfT./Tu.  (%.,  B2Ill.,Be2;  Sitptniiortv.  Pto- 
pto.  25I1I..  181;  Oaddit  y.  RM.laad  Co.,92m., 
IIB;  BruiA  v.  Wan,  15  Pel..  83;  Jfefflure  t. 
Oiford.  04  U.  8..  433  <XXIV.,  128). 

in.  Eren  it  ihe  bonds  had  been  Issued  for  a 
corporate  purpose,  and  if  they  bad  been  Isaued 
by  tbe  proper  kuthorities,  m.:  tbe  board  of 
commissioaera,  they  nould  still  be  uncollectible 
by  the  present  plaJnUO,  apurcbsser  with  notice, 
because  they  were  issued  as  a  donation  to  a 


if  stud  company. 

IV.  Even  If  Uie  bonds  liad  been  issued  for  a 
corporate  purpose,  and  if  tbey  had  been  issued 
by  the  proper  authorities,  namely:  the  board  of 
com musi oners,  they  would  still  beuncollectible 
by  tbe  present  plaintiff,  becnuse  be  bought  with 
notice  that  they  were  Issued  to  Cushman  in 
considcmtion  of  his  contract  to  build  a  good 
and  stibstaniifti  dnm  across  the  Illinois  and  Pox 
Riven,  sulQcienl  to  bring  into  use  all  tbeavail- 
able  water,  and  to  protect  the  City  on  these 
bonds  in  case  he  didnot  create  the  water  power; 
which  contract  he  wholly  failed  lo  perform. 

v.  The  statute  autbonzed  tbe  commissioners 
to  subscribe  to  the  stock  of  the  manufacturing 
company,  and  required  them  lo  raise  the  money 
for  payment  of  the  subscription,  by  issumgand 
■elliug  bonds  at  not  less  than  par.  The  mavor 
Usued  the  bondsdirectly  to  Cushman,  for  dcliT- 
eiy  to  the  manufacturing  company.  Even  if  the 
braids  were  otherwise  free  from  exception  Uiii 
dironsition  of  Uicm  was  illegal. 


•nee  of  tls  charter,  and  tbej  were  thus  issued 
tor  legitimate  corporate  purposes. 

Tbe  City  Issued  the  bonds  in  question  under 
Hi  general  and  indisputable  powers  conferred 

alts  charter,  and  ao  affirms  upon  tbe  face  of 
bonds;  hence,  It  Is  entirely  immaterial  and 
igalntt  tbe  plaintiff,  whether  Cushman  made 
any  lawful  or  unlawful  or  unauthorized  appro- 
pnatJon  of  them. 

The  question  is  simply,  whether  tbe  general 
purptise  in  aid  of  which  the  bonds  are  voted  is 
B  public  purpose,  one  aftecting  the  general  In- 
terests of  tbe  political  community  or  of  aprivate 
chaiacier;  if  tbe  former  and  there  was  WisU- 
tlve  authority  for  it,  under  its  charter,  it  is  a 
corporate  purpose. 

Ma/itr  T.  CAieago  88  III.,  878;  Jayfor  t. 
7T^mpmii,41i  HL,  11;  Burr  v.  CarlKmdale,  76 
HI.,  4eC;  Brimt  v.  AUitim,  43  III,,  aSl;  Jchnr 
tony.  CampbtU,4»m,Z16;MUnerv.BuUard, 
48  m..  470;  A  fi.  ft.  T.  SnitW,  e2ni.,  268;f»i>- 
pla  V.  Depuyt,  71  Dl ,  653;  Peo^e  v.  Tnulea  o/ 
ScliooU,  n  111..  186;  A  fi.  Cb.  T.  J/orrts,  84 lli;. 
410;  SBtaUg  T.  iVjAr,  84  III..  544;  SUIUtngf. 
«» 


Wiltm,  104  ni.,  54;  PcopU  ».  Jefly.  78  N.  T.,. 


{XXV.,  1015);  . 
(XIV.,  8«4). 

The  question  as  to  whether  the  bonds  in  tbe 
suit  are  valid,  involves  the  question  of  tbe  va- 
lidity of  commercial  securities,  which  this  court 
will  determine  for  itself.  They  have  never  been 
held  Invalid  by  the  stale  court,  but  on  the  con- 
trary their  validity  has  been  affirmed  by  that 
court,  and  we  submit  that  tbey  are  unquestion- 
ably sustainable  as  valid  obligationa  under  tli*- 
Constitution  of  the  State. 

A'r«  Gnm  v.  TUwU,  19  WalL,  666(88n.  a, 
XXII.,  227). 

Tbe  distinction  between  corporate  power  and. 
ft  corporate  purpose  must  be  kept  in  view. 

The  distinction  between  the  case  of  Loam 
Auo.  v.  TMcka.  20  Wall.,  6ei{87U.8.,XXU.. 
4S(Q,  and  the  case  at  bar  is  Tcry  clearly  illus- 
trated by  tbe  opinion  of  this  court  in  Burling' 
ton  V.  Bmtltg,  M  U.  B..  S12  (XXIV.,  103);  but 
tbe  case  at  bar  is  a  much  stronger  one  to  Eustoin 
an  approprintion  in  aid  of  a  "  public  purpose,'* 
than  18  tbe  BeatU;/  Oom. 

The  Act  of  February  IB,  1867,  providing  that 
oommtsaionera  appointed  by  the  Legislature  in 
violation  of  tbe  Constitution  of  Illinois  of  1S4II, 
might  subscribe  for  stock  in  the  Ottawa  Hanu- 


unconslitutional. 

Haruardv.  Brain  Co.,  Gl  Ul.,  130;  I/mtuf- 
tUm  V.  Wider,  68  III..  808;  FeopU  t.  Mayor,  SI 
III.,  17;  Pte^  V.  StUomen,  51  lU.,  87;  PeonU 
T,  Uiicaqo,  51  III..  58;  Oagtt.  OraJtam,  67  III., 
144;  Hetaler  \. Drainage  Com.,  68  111,,  105;  Mar- 
tliaa  V.  Silliman,  81  ifl.,  218;  Jtidditport  v.  Int. 
Co.,  82  111.,  562;  Barntt  t.  Loma,  84  Dl..  401; 
R.  B.  Co.  T.  Avriira,  96  111.,  205;  fi.  £.  to.  t. 
^rto,  77Ill.,505. 

Tbe  City  Is  bound  by  Its  own  oonstractioa. 
of  its  charter  power  in  this  instance,  and  do- 
termlnation  aa  a  matter  of  fact,  that  the  pur- 
pose for  wbicb  tbe  bonds  were  issued  wasamu- 
olcipa)  purpose,  as  said  by  tbe  Supreme  Court 
Illinois,  to  promote  the  genenCl  prosperity 


That  the  construction  given  to  the  diarler  by- 
the  city  authorities  themaelvea,  and  their  deter- 
mination that  the  improvement  sought  to  be 
aided  was  a  coriiorate  nurpoae,  is  concludvs 
upon  tlie  City,  is  shown  Dy  the  following  cases: 

Jama  V.  MHwiukM,  18  Wall.,  160  fflS  U.  B., 
XXI.,  287);  AdatM  v.  LauirtnM  Cb.,  2  Pf  tttbuw- 
fU.  8.  C.  Ct.),  60;  Luiin^  v.  Baeiiu.  1  BIss..  814- 
Fan Ho»trup  v.  MadUon,  I  WbII.,201  (08  U.  S.. 
XVII.,  68.S);  Meser  v.  Ifateatitu,  1  Wall.,  SW- 
(08 n.  S.,XVII.,  567);  BavUi  Co.  v.  Oiidttoptr, 
feu.  8..  83 (XXV.,  112); Soeiotif for Satiitgtt. 
Nen  London,  29  Conn.,  174:  Moran  v.  Comrt., 
2  Black,  723  (67  U.  8.,  XVII.,  842). 

Hunicipal  corporations  have  tbe  same  powera- 
as  private  persons,  with  respect  lo  their  con> 
tracts,  except  when  restricted  by  necessary  Im- 
plication. 

KeiV.Aurg  v.  Fridc,  84  DI..  405;  Galena  v. 
CorvsiOi,  48  III.,  424;  RumbroOi  v.  PitUintrg,  4t 


687  (XXIV.,  80^ 


Ottawa  ▼,  Gahkt, 


110-lM 


All  doubts  as  to  their  corporate  power  altould 
be  resolved  in  tavor  otCie  bona  fide  holder  yrbea 
the  genenl  power  to  execute  bonds  exists.  Tbe 
mnnicipnlity  la  estopped  from  questioning  their 
validity  after  lUeir  Inia  and  sale.  II  1«  gRMS 
negligence,  which  will  not  be  tolerated,  for 
them  to  proiuote  the  negotiBtion  of  their  bonds 
under  anch  circumstances  of  genervl  publicity, 
without  any  attempt  to  enioin  their  Issue. 

Bag  Cb.v.  Tanmde,  M  U.  B.,  678  (XXIT., 
800);  OrleaTU  t.  Flail,  OS  U.  8..  681  (XXV., 
ifay.Soekr.  0amr*.,9aT].  S.,686(XXV..  491). 

By  the  payment  of  interest  to  £amcs,  on  tbe 
9d  of  Aufuat  following,  the  City  r&USed  the 
transfer  (n  Ibe  bonds  by  Cusbman  to  the  man- 
ufacturiiig  ciKDpaoy,ana  by  the  latter  to  Eamea, 
and  thus  lecoguud  Earner  ttatm  oa  a  bonafi<U 
holder  of  the  bonds,  and  most  emphatically 
thereby  bM  there  bad  been  no  breach  of  the 
contract;  aitd  upon  every  principle  of  Uw  and 
equity  is  thereby  ealopped  from  ever  questicm- 
iag  it  as  against  Urn  or  Carey,  the  plolntitt  be- 
low, as  his  asaiKuee;  and  as  against  them  for 
queMJoning  the  legitimate  municipal  chamcter 
of  ttM  purpoae  for  which  the  bonds  were  issued. 

And  agun;  the  recitals  upon  the  face  of  the 
bonds,  and  by  the  sale  and  negotiation  of  iU 
bonds  and  tbe  levying  of  taxes  tc  p^  Interest 
upon  thom  must  conclude  the  City  upon  the 
question,  and  estop  it  from  now  questioning  tbe 
municipal  cliaracter  of  the  Improvetneat;  when 
M  said  by  Mr.  Autiet  Orier,  Adami  t.  LawrentB 
Co.,  %  Pittsburr,  60,  64-66:  "  This  sharp  coo- 
•tructioQ  is  notSemanded  until  the  POnvenience 
of  total  repudlatioa  has  been  discovered."  Your 
BonOTB,  we  submit,  as  said  by  JuttiM  Qrier, 
will  not  now  permit  the  City  to  repudiate  its 
d  construction  of  itscbarter,  V  ~ 


n  practical  o 
leittorepudit 

W<KXf,4l(«T.A_..     _     .  _      .       _,. 

ImAciw  v.  Jfedunfcan,  14  Pa.  St ,  82;  /We ,. 
K^M,  78  N,  Y..  47S;  SxUt^  f&r Bavinm  v.  Hew 
iMdtm,  20  Conn.,  174;  LiUing  v.  Baeiw,  1 
Bin. ,  8U;  OHmm  V.  i%U(,  99  n!B.,  67S  (XXT. , 
404);  .Boy  Oo.r.  Vtmmde  {tuj)ra)iBU)ek  v.  Comn. 
(supra);  Oaiena  v.  QrrwitA,  48  Dl.,  424;  Mayor 
T.  Say^upra);  Moran  v,  Qfmn.,iBla£k,  782 
(«7D.  BL,Xni.,  847). 

IV.  Eamea  was  a  bona  fide  purchaser  of  the 
bonds.  He  was  not  char^bte  with  construct- 
ive notice  of  anything  but  the  charter  power  of 
tlM  CiQr  to  l«ue  them;  not  even  groes  acf^l- 
genoe;  nothing  short  of  positive  fraud  aadan 
attempt  on  his  pait,in  collusion  with  the  offldaU 
Ot  the  01^,  to  commit  a  fraud,  could  Impair 
his  right  as  a  Aonaflds  bolder;  greet  Diligence, 
even,  alone,  woula  not  aSect  it. 

ifiiTTW  V.  LardMr,  %  Wall.,  120  (69  U.  S., 
XVn.,  m\\  Onmwd  V.  Sac  Co.,  B6  U.  B.,  SI 
axri..  Ml);  Nat.  Bk.  V.  Orow,  60  N.  T.,  Sfi; 
AyM  V.  2f<U.  Otmney  Bank,  M  N.  Y.,  288; 
Oimman  r.  Bote,  S6  N.  Y.,  187;  WekhT.  Sage, 
47  N.  Y.,  148;  Byles,  Bills,  116;  Canutoek  v. 
AMtwA,  76  111.,  580. 

Eames  had  the  right  to  rely  on  tbe  fact  that 
the  charier  nve  the  power  to  the  City  to  bor- 
row aton^  for  municipal  pnrpoaes.  and  the  de- 
Hrminatioii  of  the  Ci^,  as  before  suggested,  as 
to  whether  it  was  a  municipal  purpose  for 
whfcb  they  propoeed  to  eipend  It.  Knowing 
that  tbe  Cii*  baa  tbe  power,  and  believing  their 
npreaentBtlons  to  be  true,  be  was  as  much  a 
Imw  jU«  puicbawr  as  were  the  plaintUIi  la  the 
1M0.S. 


Baekttt  uid  Birtimevth  €a»e».  Goodfdtb.nnder 
such  circumetancM,  means  an  honest  purtXMe^ 
nothing  more.  This  court,  by  its  own  deds- 
iont.  It  U  respectfully  submitted,  settled  tbi» 
question  in  the  afflrmative. 

Ocodman  v.  Simmuit.  20  How.,  848  (61 U.  8., 
XV.,  034);  JTwroy  v.  LarOner  Intvra);  B  R. 
Oa.  V.  Covdreg.  H  Wall.,  458  CK  U.  B.,  XX., 
109);  see,  also,  Oonuloeky.  HanniA,  76I11.,G80;. 
MeChmid  r.  Strea,  17  Dl.,  268;  Bardin  v.  Ctwe- 
eneuT.  60  Dl.,  148;  Woodward  v.  Blanehard,  1ft 
Dl..  424;  mCh^  v.  BeaeeekJZ  Dl.,  107;  Wtr^- 
ten-j.  Maine*,  84  Dl,  688;  Sod^Y.Mtnrieh' 
ten,  85IU.,  S«3;  Ant'M  v.  Arvv«in>,»lIU.,80T. 

Mr.  vhW  Juttiet  Walt*  deUvond  the  opin- 
ion of  the  court : 


This  is  a  suit  to  recover  uj 

be  Cin  of  Ottawa,  DUiioij 

aid  Id  the  improvement  of  the  water  power  upon 
the  Fox  and  Illinois  Rivers  wttUn  the  City,  or 
in  lis  Immediate  vldnitv.  Other  bonds  of  the 
same  issue  are  Involvea  in  BaekM  v.  OUaaa. 
aO  U.  8..  86  [XXV.,  868],  and  OOnuav.  Hal, 
Bk..  106  U.  6.,  842  [XXVL,  1127],  where  It 
was  held,  la  substance,  that,  as  there  was  leg- 
islative authority  to  issue  bonds  for  munldpal 
purposes,  and  It  was  redted  in  the  bonds  then 
sued  on  that  they  were  Issued  for  sticfa  purpoeee; 
the  Citv  was  estOMted  from  proving,  as  against 
boiMjIae  holders,  Uiat  the  redtala  were  nntnw. 
Ndther  HackeU  nor  the  bank  had  anv  knowl- 
edge of  the  precise  purposes  for  which  the  riigi 
bonds  were  issued,  and  It  was  adjudged  that 
tbev  bad  the  right  to  rely  on  what  was  recited. 
The  facts  on  which  this  case  rests  are,in  brief. 

The  City  of  Ottawa  was  incorporated  as  a 
dty  Iri  niinoia,  on  the  lOlb  of  February,  ISM. 
and  given  tbe  ordinary  powers  of  munldpal 
corporations  of  that  daas  for  local  government 
It  was  specially  authorized  "To  provide  tbe 
City  wllh  water,  to  erect  hydrants  and  pumpe- 
'~  'he  streets  for  the  convenience  of  Its  Inhaut- 
I,"  and,  upon  a  vote  of  tbe  people,  "  to  bor- 
money  on  tbe  credit  of  the  City,  and  to  Is- 
.._  bonds  therefor,  and  pledge  tbe  revenue  of 
the  City  for  the  payment  thereof.'"  Our  atten- 
tion has  not  been  called  to  any  other  provisIuD 
of  the  charter  as  having  a  bearing  on  tbe  quee- 
tions  to  be  considered. 

In  February,  ISOl,  tbe  Ottawa  Hanufactui^ 
Ing  Companv  was  incorporated  by  the  Oenecal 
Anembly  of  ni[n<^,  to  build  a  dam  acrosa  ih» 
Pox  River  for  the  purpose  of  creating  a  water 

Kwer  to  be  leased  ana  used.  On  the  16tb  ot 
bruaiy,  1866,  the  charter  oi  this  Company 
was  amended  so  as  to  authorln  the  buOding  of 
a  dam  across  the  IlUnoii  River,  and  ■  race  to 
brin^  tbe  water  from  that  river  lolo  the  pool  of 
tbe  dam  acioaa  the  Fox. 

On  the  IBtb  of  Febraary,  1867,  the  General 
Aiaembly  passed  an  Act  purporting  to  consti- 
tnte  a  board  of  commlMonera  to  subscribe- 
$100,000  to  the  caidtal  stock  of  the  manufactur- 
ing company  for  uid  on  bdialf  of  the  City,  and 
to  pay  tbe  subscription  bv  an  isnie  of  the  bonds 
of  the  City.  No  subscription  was  ever  made 
under  this  authority,  and  we  understand  the 
counsd  for  tbe  defendant  In  error  to  coiiced* 
that  the  Act  itself  was  unconstitutional. 

On  the  ISth  of  Jtuw,  1880,  an  ordliuuico  wa» 
paiied  b7  the  Civ,  snlnnluing  to  the  voters  at 
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■n  etectloD,  to  be  held  on  the  90tli  of  the  same 
month,  the  queatloD  whether  the  coundl  ahould 
borrow  t60,000  on  the  bonds  of  the  Clt^  to  be 
expended  In  dereloping  the  oatursl  «dvsnta|eB 


■nnjoritT  of  the  le^  Toten  in  f  svot  of  the  proj- 
ect TnereupoD,  the  CitT.oD  the  30th  ofJulv, 
[ISO]  1869,  passed  another  ordinance,  dlrectiiig  the 
Rievnr  to  lame  the  bonds  and  disUver  them  tc 
William  H.  W.  Cusbmsn,  "To  be  used  bv  him 
In  developing  the  natural  resourcea  and  sur- 
roundings  of  the  City,"  and  autboming  and  di- 
recting film  to  expend  the  same  iu  the  im- 
provement of  the  water  power  upon  the  nilnoia 
and  Fox  Bivera,  within  the  Citj  and  in  the  im- 
mediate TidnitT  thereof,  under  the  franchisee 
and  powers  which  have  been  granted  for  that 
punxwe  bj  the  Legislature  of  the  Slate,  or 
which  mav  hereafter  be  granted  for  that  pur- 
pose. In  tne  manner  which,  in  his  Judgment, 
sbsll  best  Kcure  the  practical  and  permanent 
use  of  said  power  in  the  Citj  and  its  immediate 
Tidnity. 

Under  this  ordinance,  the  bonds  were  Issued 
and  delivered  to  Cushman  on  the  3d  of  August, 
1860,  as  a  donation  to  aid  the  City  in  securing 
the  contemplated  water  power,  he  agreeing  in 
writing  to  cause  thenec^san-worlutobecom- 
pletedln  the  two  rivers  within  a  reasonable 
time  and,  If  not,  to  return  the  bonds  or  a  part 
thereof,  according  to  the  special  provirions  of 
the  contract.  Mo  arrangements  were  made  or 
contemplHted.forprovidmgtheCItr  with  water. 

Cushman  was  one  of  the  originoJ  corporators 
of  the  manufacturing  company,  and  a  director 
at  the  time  the  bonds  were  issued  to  him,  and 
he,  on  the  11th  of  Harcb,  1871,  delivered  them 
to  the  company  "To  be  uaed  t>y  said  company 
for  the  purpose  of  making  the  improvement 
licrclnbefore  mentioned,  without  further  con- 
tidcraiion."  During  the  month  of  June,  I8T1, 
the  company  sold  and  delivered  the  bonds  in- 
volved in  this  suit  to  Lester  H.  Eomes,  a  citizen 
of  Ottawa,  for  their  face  value  and  part  of  the 
interest  which  had  accrued  after  August,  1870. 
Wlieo  Eomea  made  his  purchase  and  paid  for 
the  bonds,  he  knew  they  had  been  issued  as  a 
donation  to  aid  in  the  completion  of  the  improve- 
toent  contampltLted  in  tlie  contract  with  Cush- 
man, and  was  cognizant  of  all  the  proceedings 
of  the  council  in  reference  thereto.  He  also 
fciiew  of  the  contract  wilh  Cushman.  In  No- 
vember, 1879,  after  the  Ixinds  fell  due,  Eames 
sold  them  to  William  H.  Carey,  the  plaintiff  be- 
low, who  paid  value  for  them,  with  full  knowl- 
edge of  all  that  was  known  by  Eames  about 
their  Issne. 
riSIl  Upon  these  facts,  found  by  the  court  and  set 
forth  in  the  record.  Judgment  wss  rendered 
•fininst  th«  City  and  in  favor  of  Carey  for 
f7S,8U.7S.  To  nreiae  that  Judgment,  this  writ 
of  error  has  been  brought. 

This  case  differs  from  those  of  Haekett  and 
the  Ifat.  Bk.,  tupm.  In  that  Carey  cannot  claim 
protection  as  a  toiMjId*  holder,  while  Eackett 
and  the  bank  could.  NeitherCarey, nor  Eames, 
nortbeinanufacturlnr  company,  nor  Cushman, 
were  pnndtasers  witjiout  notice.  Carey  and 
EaoMS  both  paid  value,  but  Carey  bought  after 
maturity,  and  it  Isexpressly  found  that  both  he 
•sd  Ewmea  bad  actaid  knowledge  of  the  put- 
poiei  for  which  ttw  bonds  were  issued,  and  of 
474 


th«  contnctwtth  Cushman.  tTnder  the  dream- 
stance*  of  this  caae,  the  manuAtctoilng  com- 
pany is  chargeable  with  knowledge  of  all  tha 
facts  known  to  Cashman,  one  of  Ita  director! 
and  theoriglnal  contractor  with  the  <^.  Ilia 
questions  then  to  be  considered  are  such  as  tnaT 
arise  between  the  Ci^  and  a  purchaser  for  val- 
ue from  Cushman  with  full  knowledgo  of  all 
the  facts  affecting  the  validity  of  the  Donda  at 
their  inception. 

In  Illinols,under  the  Constitution  of  the  State, 
the  corporate  authorities  of  cities  cannot  be  in- 
vested with  power  to  levy  and  collect  taxes  ex- 
cept for  COTporatepuiposes.  This  has  long  been 
settled.  WeigAtman  v.  Clark,  108  U.  6.,  2S9 
[XXTI.  ,898],  and  numerous  Dlinols  cases  thers 
cited  What  may  be  made  a  corpoiU«  purpose 
is  not  always  easy  to  decide,  but  it  has  never 
been  suppcwed  that  If  legislstive  anthoritv  had 


been  supposed  that  If  legislsUve  anthoritv 
not  been  granted  to  a  munidpol  corpoiatio 
do  a  particular  thing,  that  thing  couul  be  a  ] 
pose  of  that  corpontiob. 

Municipal  corporations  are  created  to  aid  the 
State  Qovemment  in  the  regulation  and  admin- 
istration of  local  afFalia.  "nieyhave  only  such 
powers  of  government  as  are  expressly  granted 
them,  or  such  as  are  necessaiy  to  carry  Into  ef- 
fect Oiose  that  are  granted.  No  powers  can  be 
implied  except  inch  as  are  essential  to  the  ob- 
jects and  purposes  of  the  corporation  as  created 
and  eatabUshed.  1  Dill.  Hun.  Corp.,  sec.  89, 
8d  ed.,  and  casijs  there  cited.  To  the  extent  of 
their  authority,  they  can  bind  the  people  and 
the  property  subject  to  their  regulation  and  gov- 
ernmental control  bywhat  they  do,  but  beyond  fiBa* 
their  corporato  powers  their  acts  an  of  no  ef-  i*"*^ 
feet. 

It  is  not  claimed  that  express  authority  was 

Siven  the  Oltv  of  Ottavra  to  develop,  or  aid  In 
eveloptng,  tlie  natural  advantages  of  its  riven 
for  manuiacturinE  piupooea;  and  what  we  are 
now  called  on  to  decide  Is,  not  whether,  if  such 
a  power  had  been  given.  It  would  be  within  the 
general  scope  of  the  purposes  of  a  city  govern- 
ment, and  thus  a  coniorate  purpose,  within  the 
leaning  of  that  term  as  used  in  the  Constitu- 
..on,  but  whether  it  has  tteen  granted  by  the 
Legislature.  Huchissaidby theSupremeCourt 
of  Illinois  in  Thyior  r.  TViompson,  42111^11;  A. 
R.  Co.  V.  SnittA,63IlL,368;  jWsv.  Dwugt, 
71  HI.,  000;  Burr  v.  Citrbondale.  7«  ID.,  455; 
Ptoptt  V.  Tnutaii  of  SehooU,  78  U.,  1B7;  R.  R. 
Cb.T.  jrorrM,84IU.,410;  Bentlei/r.  Bvple.li., 
644,  and  other  cases  of  like  character,  as  to  what 
may  be  made  a  corporate  purpose,  but  these 

all  cases  in  which  the  Legialsttve  Depatt- 

.  of  the  Qovemment  had  undertaken  (o 
grant  a  power,  and  the  question  wss  whether 
ue  power  was  one  that  could  rightfully  be  made 
apnrpoaeof  a  municipal  corporation.  Nomat- 
ter  how  much  authority  there  may  be  in  the 
Legislature  to  grant  a  particular  power;  If  the 
grant  has  not  been  made,  the  City  cannot  act 
under  it. 

As  power  in  a  municipal  corporation  to 
borrow  money  and  Issue  bonds  therafor  Impliea 
~>ower  10  levy  a  tax  for  the  pavmenl  of  the  ob- 
igatlon  that  Is  incurred,  unlesa  the  cootraiy 
clearly  appears,  Ball*  Co.  v.  U.  S.,  1«S  O.  S.. 
783  IXXVI.,  1220],  it  follows  that  the  power 
contained  In  the  charter  to  borrow  mom^  did 
not  authorize  the  Issue  of  the  bonds  in  Ibis  CMe, 
unless  they  were  issued  for  a  corporate  purpose 


UHiu.a, 
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tbere  being  ft  cooRtttutloDnl  probiUtloii  igdnn 
tuaUon  bv  tlie  Citjr,  except  for  cotporaU  par- 
poses.  Tbe  quflstloa  then  Is,  whether  the  Cltjr 
has  been  invested  with  power  to  raise  money  by 


tlSS]  Slanted  to  a  Cltj  for  tbe  purpoMi  of  local  gov- 
emment,  but  tluU  nas  never  oeen  mpposM  of 
itself  to  authorize  taxes  for  everrtlitng  which, 
fn  theoptnitmof  the  d^  authorities,  would  pro- 
mote the  cmeral  proqterity  and  welfare  of  the 
uuDidpaRt^.    [IndotibtedlT:  the  development 


available  for  manufactuiinK  purposes.  II  is  be- 
cause T^lroads  are  suppoeed  to  add  to  the  Ken- 
«ral  proaperitj  that  munidpalltim  are  pven 
power  to  aid  in  thdr  coostructioo  by  sabscrip. 
tlont  to  capital  itock  or  donations  to  the  corpo- 
rations engaged  in  their  construction,  but  in  all 
the  vast  number  of  cases  involving  such  sutv 
•criptiona  and  donations  that  have  come  before 
this  court  for  adjudication  since  Snett  Ob.  v. 
AMpinwdt,  decided  twan^-flve  vean  ago,  and 
reported  in  81  How.,  SS9  [68  U.  a,  XTI., 
4lxl],  it  haa  never  tteen  rappoeed  that  the  powei 
to  govern  of  itself  impltea  power  to  make  such 
SQbscriptioDs  or  such  donatlona.  On  the  con- 
trary, it  has  been  over  and  over  again  held,  and 
as  often  as  the  question  was  presented,  that  un- 
less the  specific  powerwas  granted,  sU  such  snb- 
■cnptions  and  all  such  donations,  as  well  as  the 
corporate  bonds  issued  for  their  payment,  were 
^Molutely  void  even  as  against banaMt holders 
of  tbe  bonds.  ThtmiMm  v.  Lm  Cb.,  S  Wall., 
SSO  [70  U.  S.,  XVIir,  mil  MotA  v.  FnUan 
Co..  10  WaU.,  876  (77  U.  8.,  XIX^  10*ff|;  St 
Jatmh  V.  Sosen,  18  Wall., 659  [88 U.  3.,  XXI., 
SSeji  MeClviny.  a^onl.MU.S.,4sarXXIV., 
1291;  Feaiv.%>wtrf«H»102U.8.iB86[XIVI., 
1»J;  AUen  V.  La.,  108  U.  8..  86  fXXVl.,  820]. 
In  Ihepresent  case,  there  Is  noinins  whatever 
to  indicate  a^  speclsl  authority  in  this  City  '* 

'-- 14  for  the  work"-—  —  —  •---■  — 

I  power  to  provl 
ter,  but  there  is  nowhere  anytliing  looklnK  to 


d  have  power  to  provide  tbe  Cin  with  wa- 
.  .  but  there  is  nowhere  anytliing  looklnK  to 
•nch  a  purpose  in  this  transactfoik.  The  object 
here  was  to  bring  the  water  into  use  as  power, 
to  be  leased  or  sold  at  reasonable  rates.  An  a^ 
tempt  was  made  bv  the  Legislatura  to  authorize 
a  suMcrlption  to  the  stock  of  the  msnufactur- 
ing  company;  but  that  wM«f  noavall,  because 
in  the  form  adopted  the  legislation  was  confess- 
edly uoconstitutioDal.  The  cliarter,  therefore 
*  thesameasthough  nosuch  attemptbad 
lade,  and  what  was  done  did  not  create  a 


11S4]    been  made, 


D  subscribe  to  the  stock,  It  would  not  rollow 
there  was  power  to  make  a  draiation  by  way  of 
a  birnvM  to  the  company  to  aid  in  the  improve- 
ment. In  A  A  Co.  V.  Sm<tk,  tupra,  it  was  hi- 
deed  said  tliat  the  distinction  between  a  dona- 
tion to  dd  a  company  and  a  mibscrlption  u  its 
stock  was  m(se  apparent  than  real:  but  that 
was  said  In  reference  to  the  question  of  making 
•ubacrlptlons  and  donations  corporate  purposes, 
1WV.S. 


and  not  with  reference  to  tlie  effect  of  a  power 
tosubscriiwasconferringapowertodoaaic.  In 
no  case  to  which  our  attention  bas  been  called 
has  it  been  held  that  a  power  to  subscribe  stock 
would  of  itself  authorize  a  donation. 

Tbe  case  of  memng  v.  WUttm,  decided  bT 
the  Supreme  Court  of  niinoLi  In  June  of  hist 
vear,  and  reported  in  104  III.,  54,  is  relied  upon 
in  support  of  (his  Judgment  Thst  wss  a  suit 
by  a  creditor  of  the  manufacturing  company 
against  the  BtockhoMerB,  to  collect  hli  debt. 
The  City  vras  not  a  party,  and  lb  liability  was 
la  no  way  involved.  In  the  opinion,  as  pub- 
lished in  the  official  report  of  the  case,  it  was 
not  even  asaumed  that  ther«  was  corporate  power 
to  issue  tbe  bonds. 

The  present  case  was  submitted  at  the  laat 
Term  [see,  XXVI.,  1187],  and  at  a  former  day 
in  this  Term  a  decision  was  announced  revers- 
ing the  Judgment;  but  in  the  opinion  reasons 
were  asdgned  fw  the  reversal  differmt  from 
those  now  given.  That  Judgment  was  after- 
wards, upon  application  for  a  rehearing,  set 
aside  and  a  reargument  ordered.  Upon  further 
consideration  of  the  whole  caae,  wo  prefer  to 
rest  the  decision  on  tbe  grottnd  that  as  between 
Cusbman  and  the  City,  tbe  bonds  in  question 
were  illegal  and  void,  and  as  the  iwesenl  holder 
occui^M  no  bmer  poaitlon  (ban  Cusbman,  ha 
and  all  (hose  under  whom  he  claims  having 
bonghtwlthfull  knowledge  of  all  tbe  facts,  the 
Judnnent  ahould  have  been  in  favor  of  the  City. 

TKs  ivOgrMiM  of  U«  OiTcnit  Qntrt  it,  amte- 
jutady  again  rm«rted  and  tfte  eavm  rtmandtd. 


CItad-USU.B.,t86,ffi7ilUir.B.,  USilUU.3.,1. 


CHESTER  A.  ARTHUR,  Ute  Collector  of  the     HZK\ 
Post  or  Nsw  Tobx,  P(f.  in  Err., 


DAVID  FOX  BT  AJ- 


It  an  aitlcia  not  enumerated  In  tbe  tariff  laws 
bean  ■  limUltude,  either  In  material,  qualltj-,  text- 
ure oruMto  wUohttnuvtMi  applloil,ia  any  article 
enumerated  ssabannebfe  wtth  duty,  anil  the  limlll- 
tude  it  iubstaaUal,  then  tt  k  to  be  deemed  the  aama, 
and  to  ba  otkarsed  aooonlbwlr. 

Dteidei  Xar.  IS,  OSS. 

ERROR  to  the  Circuit  Court  of  the  United 
Btalea  for  the  Southern  District  of  New 
York. 

Tills  action  wss  bronght  In  the  court  tielow, 
by  the  defendants  in  error,  to  recover  certain 
duUea  alleged  to  have  been  Ql^ally  exacted. 

Tbe  trial  having  reaultcd  in  a  verdict  and 
Judgment  for  92,0M.  18  in  favor  of  the  plaintUEi, 
the  defendant  sued  out  this  writ  of  error. 

Mr.  S.  F.  PUUlpa,  JWtntef^OMi.^orphaikt- 

:  In  error. 

JTeMT*.  EdwtBB.SMl«haiid&G.  OorH 
for  dofsodanta  In  emr. 
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113-190  S^mxnx  Court  or  t 

Mr.  CAiffJiifttM  Widtadellreiedtbe opin- 
ion of  tbe  court; 
D&vid  Fox  »aA  Ro«e  Fox.  the  defendants  fn 


vtgetabl 
■kin,  mnt 


■kin,  mod  used  for  msnuf  acturing  hats  and  caps. 
Tlie  goodi  were  not  apecfflcall  J  enumerated  in 
the  tadtf  Acta,  but  "In  the  use  to  which  the; 
were  put.and  In  appearance  and  material  .resem- 
bled manufactures  of  goats'  hair  and  cottnnmore 


(he  purposes  for  which  seal  skin  Is  used,"  The 
oomponent  material  of  chief  valne  in  velour* 
la  cow  and  calf  hair,  and  not  cotton. 

The  provisions  of  the  tariff  Acta,  involved  In 
the  determination  of  the  duties  to  be  paid  on 
the  importation,  are  as  follows: 

"Rev.  Stats.,  Sec.  B504,  Sched.  A, 


t  CinTKD  States. 
tude  thej  bore  to  manuf  acttires  comt 


ximpoaedw 
It  without  w 


Scbed.  L. 

Flannels,  blankets,  hats  of  wool,  knit  good; . 
balmorala.  woolen  and  worsted  yams,  and  All 
mnniifnctures  of  every  descriptioD  composed 
wholly  or  in  part  of  worsted,  the  hair  of  Uie  al- 
paca, gont  or  other  likeanimalH,  except  sui^aa 
are  composed  in  part  of  wool,  not  otlierwise 
provided  for,  valued  at  not  exceeding  forty 
Cent9  per  pound,  twenty  cents  per  pound;  valued 
at  alMiTc  forty  cents  perpound  and  not  exceed- 
ing sixtycents  per  pound. thirty  ceate  per  pound; 
valued  at  above  sixty  cents  per  pound  and  not 
eicecdinr  eighty  cents  perpound,  forty  cents 
per  pouna;  valued  at  above  eighty  cents  pei 
pound,  fifty  cents  per  pound,  and,  in  addiUon 
thereIo,upon  all  the  above  named artlc1es,tlurty- 
flve  per  centum  ad  vaioretn. 

Sec.  3499.  There  shall  be  levied,  collected 
and  paid  on  each  and  every  non-enumerated 
article  which  bears  a  similitude,  either  in  ma- 
terial, quality,  texture  or  the  use  to  which  it 
may  be  applied,  to  any  article  enumerated  in 
this  title,  as  chuveable  with  duty,  the  same  rate 
of  duty  which  u  levied  and  cnarged  on  the 
enumerated  article  which  it  most  resembles  in 
any  of  the  partlculan  before  mentioned; 

And  If  any  oon-enumerated  article  equally 
nwmbtes  two  or  more  enumerated  articles,  on 
which  different  nUa  of  duty  are  chargeable, 
there  ihall  be  levied,  collected  and  paid  on  each 
non-enumerated  article  the  same  rate  ci  dutv  as 
ia  chargeable  on  the  article  which  it  resembles 
payiuff  the  highest  duty. 

And  on  all  articles  manufactured  from  two 
or  more  materiala  the  duly  shall  be  assessed  at 
the  highest  rates  at  whicbanyof  its  component 
parts  may.  be  chargeable. " 
rizTi  '^^  Importers  claimed  that  the  goods  were 
'■""  dutiable  at  thirlv-flve  per  centum  ai  valorem  as 
manufactures  of  cotton,  while  the  Collector  ex- 


of  the  Collector,  and  this  suit  was  bronebt 
recover  back  the  excess  of  what  was  paid  over 
the  duty  on  manufactures  of  cotton;  that  is  to 
say,  to  recover  back  the  charge  of  fifty  centa 
per  pound.  On  the  trial,  the  drcnlt  court  io- 
Btrucled  the  jury  to  And  for  the  importers,  and 
to  reverse  a  Judgment  upon  a  verdict  under  such 
an  Instruction,  this  writ  of  error  vras  broughL 
Section  2499  of  the  Revised  Sututes  ia  a  re- 
enactment  of  section  SO  of  the  Act  of  August 
80, 1842.  ch.  270,  SSIU.  at  L.,  506,  as  to  which 
this  court  said,  in  Stuart  v.  JfiuwU,  16  How*. 
160,  speaking  through  Mr.  Attie»  Curtis:  "It 
WM  designed  to  afford  rules  to  guide  those  em- 
ployed in  the  collectiOB  of  revenue  in  certain 
casea  likely  to  occur,  not  within  the  letter  but 
vrithin  the  real  intent  and  meaning  of  the  laws 
imposing  duties,  and  thus  to  prevent  evasions 
of  those  laws.  Manufacturing  ingenuity  and 
skill  have  become  very  great,  and  diversities 
may  be  expected  to  be  made  in  fabrics  adapii'd 
to  (he  same  rolea  and  designed  to  lake  the  same 
places  as  those  speciflcaUy  described  by  some 
distinctive  marks,  for  the  mere  purpose  of  es- 
caping from  the  duty  Imposed  thereon.  And 
it  would  probably  be  impossible  for  Congress, 
by  legislation,  to  keep  pace  with  the  results  of 
these  efforts  of  interested  ingenuity.  To  obvi- 
ate, in  pan  at  least,  the  necessity  of  attempting 
to  do  so,  this  section  was  enacted."  And  agnin, 
p.  161:  "B^  providing  for  the  principal  thing. 
It  has  provided  for  alT  other  Ihinea  which  tlie 
law  declares  to  be  the  same.  It  is  only  upon 
tliis  ground  that  sheer  and  manifest  evasions 
can  be  reached.  Suppose  an  article  isdeslgned 
to  serve  the  uses  and  take  the  place  of  some  ar- 
ticle described,  but  some  trifling  or  coloi-aiile 
change  is  made  in  the  fabric  or  some  of  its  in- 
cidents. It  is  new  in  Che  market.  No  man  can 
say  he  has  ever  seen  it  before,  or  knows  it  un- 
der any  commercial  name.  But  it  is  subsian-  [1S81 
tially  like  a  known  article  which  isprovidc<l  for. 
The  law  of  1843,  R.  S.,  sec.  2490,  then  declares 
that  it  ia  to  be  deemed  the  s.ime,and  to  be  charged 
accordingly;  that  the  Act  of  1846  (the  tariff  Act 
then  in  force)  has  provided  for  it  imder  the 
name  it  resembles." 

These  observatlona  may  well  be  applied  to 
the  present  case.  The  goods  In  question  are 
uon-enumerated.  But  they  are  substantially 
like  a  manufacture  of  goats'  hair  and  cotton 
CThlchiienumerated.  Tney  areput  lothesama 
look  the  same  and  frequently.  In  com- 

:,  are  called  bv  the  same  name.  Theyars 
made  of  cotton  ana  cow  hair,  and  are  evidently 
of  equal  qualitv  with  the  manufactures  of  cot- 
ton and  goats'  hair,  because,  in  this  case,  they 
are  charged  with  aduty  of  Ofty  cents  per  pound 
thus  indicating  ■  value  of  dghty  cents  a  pound 
or  over,  which  calla  for  the  highest  duty  per 
d  put  on  the  goats'  lu^  giMds.    It  would 

to  be  difHcult  to  find  a  doeer  resemblance 
between  two  articles  of  manuf acturewhich  werv 
lot  identically  the  some. 
But  it  is  contended  that  If  a  non«numerated 
'Article  is  made  of  materloU,  any  of  which  are 
mentioned  in  the  statute,  it  la  dutiable  at  tfag 
highest  rate  imposed  on  either  of  its  conatitu* 
ents;  if  neither  the  article  nor  any  of  its  com- 
ponent materials  Is  designated  in  the  tariff,  theu 
108  U.  8. 
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(ud  Iben  otAj)  it  b  dutlablg  mccoidJng  to  iU 
•bnllHndB  In  nuteital,  quaUt7,  Uxtuie  or  tue  ; 
Md  If,  in  tluw  pBiticulm,  it  equallT  rcaemblM 
two  or  more  enumerated  utkilM.  It  pan  tlie 
lilsfaeat  dn^j^aced  upon  any  of  nich  Il<e  ar- 
lldw."  8ucE,  in  our  oirinion,  la  not  the  aSoct 
<dtbeat»tul&  If  anarUdetafonndnotennmer- 
nted  in  the  tarllt  laws,  tlten  the  lint  inquiry  i> 
whether  'it  beu>  a  dmllitude,  either  In  ma- 
terial, guall^,  texture  or  uae  to  nhidi  It  may 
be  eiqmed,  to  any  article  enumerated  '  *  *  a« 
dtaneable  with  duty. "  If  It  doea  and  the 
dmlutnde  b  eubatanUal,  then.  In  the  language 
-     -  „     .  B  -  ^,ra,  "It 


_  J  Mtr  ifpinion,  on  tht  eate  at  tnadt  bftieblU 
ofatetpUont,  Ou  eevrt  erred  in  tiulruetitig  IA4 
jvrytojltidfir  tht  importer  and  lite jitdpiuittie. 


of  the  court,  In  Sluart  v.  MatMeB,  mtpra, 
it  to  be  deemed  the  lame,  and  to  be  charged  ao- 
oordlngly."  In  other  worda,  although  not  nte- 
dflcally  enumerated,  it  la  provided  for  under 
the  name  of  the  article  it  meet  retemblea.  If 
nothing  ia  found  to  which  it  bean  tlie  requlaite 
[IMl  dmiUtSOe,  then  an  iafpOn  i*  to  beinstituled  sa 
to  ita  GoniTNaMnt  malolali,  and  a  du^  aaaeeted 
at  the  hi^est  ratea  chargeable  tua  any  of  the 
materiala.  Any  other  conatructlDn  would  leave 
the  law  open  to  evadons,  which,  a*  wai  alao 
laid  tn  Sfaart  t.  Maxwea,  it  WM  the  object 
of  thla  ttotute,  enacted  more  than  for^  yean 
ago  and  kept  continoally  In  forc«  ainoe,  to  pre- 

None  of  the  caaea  In  thia  court  governed  by 
the  Ktatule  Id  queatlou  matain  the  podtioa  of 
the  importer.  In  iSluartT.  JUmwititwasiiot 
ahown  that  the  gooda  imported  bore  a  dmilitude 
10  any  other  article,  and  eo  lesort  waa  had  to 
their  component  materiala.  Ttweamelitrueirf 
ArtAur  v.  Arwwn,  96U.  S..  141  [XZIV.,  812], 
where  the  importation  was  of  'Wtaln  die^t 
(ooda,  the  wharf  of  which  waa  made  of  cotton 
•nd  the  flUing  or  woof  of  caltk  hair,"  and  the 
only  queatlon  waa  whether  they  were  to  be 
tiuageA  at  thlrW-flve  per  cent  ad  nahrem,  un- 
der Om  Act  of  June  80,  1864,  cb.  171  {18  Btat 
at  L.,  214],  or  at  ninety  per  cent  of  lUrty-flve 
per  cent,  under  tlu  Act  ot  June  6, 187S,  ch.  81B 
{lTBtat.«tL..S86].  Thto  depended  on  whether 
cottCHt  waa  the  cmnponrat  part  of  chief  value. 
There  waa  no  attunpt  to  abow  tbdr  rimliltude 
to  any  other  article,  and  both  partiea  agreed  that 
tfwy  were  dutiable  aa  manufacturet  at  cotton. 
InJ(tH^v..inu0ii,tM  U.  8.,  181  [XXIT., 
77S],  the  qneatton  waa,  whether  the  artlcis  im- 
ported teiembled  eawntial  oil  in  material,  qual- 
ity or  leztore,  and  the  decialon  waa  that  It  did 
iM>t  Cosaequently,  leaort  waa  had  to  the  ma- 
terial dean  of  the  ttmilitnde  Act.  lo  Atk  v. 
ATt/hH-.  lOS  U.  S..  4U  rXZVI.,  631],  an  article 
compoeed  of  cotton  aod  llneD,  cotton  bring  the 
material  <rf  chief  value  and  Iai«elv  predominat- 
ing, wai  adjudged  to  be  dutiable,  under  the 
•Imilltnde  Act,  aaamaoufactureof  cotton,  not- 
withstanding It  waa  compoaed  of  mixed  materi- 
ala, and  thia  becaute  "!□  mBierial,  quality  and 
texture,  aa  wdl  aa  tlie  uae  to  which  it  ia  to  be 
put,  it  la  preclaely  like  cotton  shfrtlun.  "  To 
aay  that  gooda  made  of  cow  or  calf  hair  and  cot- 
ton, whidi  were  In  all  re^MctaUkegooda  made 
of  goatif  hair  and  cotton,and  applleato  the  same 
uaea,  often  beating  the  tune  name  In  commerce, 
WNO  U>  be  dutiatiie  at  one  rate  as  manufacturea 
of  cotton,  when  the  goal*'  hair  goods  were  a» 
iwicd  at  a  much  hlgber  rate,  would  be  to  en- 
fioorwe  evaaione  of  the  deacriptiTe  tenna  in  the 
[UOI  lariffbwa"9y  some  trilling  or  colorable  change 
In  the  £aMo  or  eoBte  of  Its  laddeuts." 
1MD.& 


Attboiwh  one  defendant  is  the  prinolpal  datena- 
ant  In  iniaraet,  ret  U  full  end  complete  lellef  oen. 
not  be  afforded  In  reipact  to  tbe  Binsle  oauM  of  ao> 
tloD,  wttbout  the  prcaenee  of  all  the  perUai  to  the 
suit,  and  all  the  datenduiti  are  dbwAly  tDteneted 
In  tw)  relief  that  I*  eiked.  It  cannot  be  Mvered  and 


APPEAL  from  the  Circuit  Court  of  theUnlted 
Stateaforthe  Eastern  District  of  Hichlgau. 
The  history  and  facts  of  the  case  appear  In 
lbs  oirinlon  of  the  court 

■' "  "■  Cnteheon  and  C.  A.  Kent, 


M  B.  HcKewMT,  Oark,  Bup.  Court,  U.  0. 


GHABLES  triNCHESTEB,  A^i., 

V. 

HEHRT  U.  LOUD. 
(Boe  8. 0.,  Bepoiter^  ed^  lU-IB.) 


the  Act  of  March  8,  IBTU.  18  Slat,  at 

L.,  part  8,  470,  the  court  will  arrange  the  indis- 
pensable parties  on  opposite  ildet  of  the  real 
matter  In  dispute,  according  lo  the  facts. 

Bemoeat  Cam*,  100  U.  ST,  457  iXXV.,  GM); 
Samtg  V.  Latham,  108  V.  B.,  906  (XXVL, 
514). 

The  mere  fact  that  Aaron  F.  Qay  la  placed  in 
the  bin  aa  a  defendant  in  thia  suit,  doea  not 
change  hit  relation  tp  the  controversy  In  the 

BiwdefCo.Qmn.v.B.B.O>.,*DiXi.,trt. 

The  DlaintifF  and  Aaron  F.  Gi^  are  on  the 
plaintilTs  side  of  tlie  flrst  and  secoud  contio- 
veniee.  And  they  are  dtiieni  of  the  State  of 
Hichican.  The  appellant,  Wincheatar,  is  the 
only  &idlspen*able  party  to  the  otlier  aide  of 
these  controversies,  and  be  li  a  dtlien  of  the 
Slate  of  Haasachuaetta.  Tbererore,  upon  the 
flling  of  the  petition  and  bond  by  the  appellant. 
Wincheeter,  the  entire  lult  was.  removed  to 
the  Circuit  Court  of  the  United  States. 

Bonuyv.  Latham  {tupra). 

Mum.  A.  F.  Britton,  J.  H.  MBOmotn  and 
D.  C.  OMroek,  for  appellee: 

The  object  of  the  bm  against  Wlncbeaier  is  to 
determine  what  are  bla  lights  and  obligatlcma, 
and  they  are  so  stated  that,  in  order  to  deter- 
mine them,  It  ia  neceseanr  to  determine  the 
ri^tsand  oblintlonaof  all  the  other  partiee. 

Tiibat  all  of  these  nartlea  are  neceasaiy,  in  tho 
controverey  with  Winchester,  Is  sapportcd  by 
thedocbrineofthefollowingauthotities:  Story, 
Eq.  PL,  8th  ed.,  aeca.  807-310;  SMeUi  v.  Bat- 
TwiB,  17  How.,  180  (68  U.  B.,  XV^168);  Sot  v. 
WHmm,  i  WaU.,B01  ff6U.  B.,  Xlt,  TMrt;  lUb- 
trtum  V.  Cartm,  IB  Wall,  04  fflaU.  S.,  XZH.. 
net;  Waiam  v.  AuOAMtf,  19  Wall.,  S71  (8t 
•7) 


ib.GoogIc 


ScniufE  CoDBT  or  ths  TJinrKD  8iatk& 


Mr.  mt9'Ju«(tM  Walts  delivered  the  oplD- 
Ion  of  tbe  court: 

This  U  a  suit  Id  equity,  be^un  In  a«tate  court 
of  HicbleaD  b;  HeniyM.  Loud ,  the  appellee,  a 
citizen  of  Micbigan,  aniust  Cbarlei  Winches- 
ler  and  Herbert  F.  WbiiioK,  cltizeoB  of  Massa- 
cbuselts,  and  George  E.  Wascy,  Henry  N, 
Loud,  and  Aaron  F.  Oay,  citizens  of  HichiEan, 
and  removed  to  tbe  Circuit  Court  of  the  United 
SUCes  for  the  Eastern  District  of  Hichlgan  al 
tbe  instance  of  the  defendant  Winchester,  on 
tbe  ground,  aa  atated  in  the  petition  for  removal, 
"That  the  {wlnclpal  controveray  in  said  suit  is 
wholly  between  said  plaintiff  (Henry  H.  Loud) 
and  your  petitioner  (Winchester),  who  are  citl- 
tens  of  different  States,  and  wbicb  controversy 
can  be  fully  determined  aa  between  them,  and 
that  your  pelitionerisactuallyinleresiedinaaid 
controversy."  When  the  copy  of  the  record 
was  filed  in  the  circuit  court,  that  court  remand- 
ed tbe  suit  to  the  state  court.  From  an  order 
to  tbat  effect  this  appeal  waa  taken. 

Tlie  petition  for  removal  was  filed  before  an- 
swer, and  we  must  look,  therefore,  to  the  bill 
alone  to  determine  what  the  controversy  is. 
From  this  it  appears  that  Henry  M.  Loud  clolma 
tbut  the  defeudants,  Wnsey,  Henry  M.  Loud, 
[18Sl"id  Wbiting,  bold  certain  real  and  personal 
property  in  trust  to  secure  a  debt  owing  by  him 
and  tbe  defendunl  Oay  to  tbe  defendant  Win- 
chesIer,andBfter  the  debt  is  paid  for  theuseanQ 
benelit  of  himself  and  Oay.  He  asks  for  an  ac- 
counting by  tbe  trustees,  tbe  removal  of  Wasey 
and  Whiting,  and  the  appointment  of  othersin 
tbcir  places;  and  after  the  debt  is  paid,  a  con- 
veyance of  whnlremains  of  the  trust  propertvjn 
accordance  with  tbe  tenns  of  the  trust.  The 
case  prcsenlsbut  a  single  controversy,  although 
It  io^plves  the  determination  of  several  i^ues- 
tions.  It  may  be  that  Winchester  Is  the  pnnci- 
pal  defendant  in  iolerest,  but  full  and  complete 
relief  cannot  be  afforded  in  respect  to  the  single 
cause  of  action,  to  wit:  the  trust,  without  the 

firesenceof  all  tbe  parties  to  tbe  suit  Accord- 
Qg  to  tbe  averments  in  tbe  bill  all  the  defend- 
ants, except  Henry  H.  Loud,  deny  the  existence 
of  tbe  trust,  and  If  tbat  should  be  established, 
all  tbe  defendants  are  directly  interested  in  the 
relief  thatisasbed.  The  case  falls  clearly  with- 
in the  rule  stated  in  Hyde  t.  R\AU,  IM  U.  B., 
40nXXVL,  828]. 

J7(«  onUr  Tematiding  Oit  tuit  U  afflrmei, 
Trueoopr.   Teat: 

Jamn  H.  UcKanaar<  Cl«rk,  Sup.  Oourt,  U.  8. 

Clte4-112  U.  B.,  Uft 


JOHN  A.  ELUOTT,  Appt., 

t. 

GEORGE  A.  SACEETT   urn   HDOH  T. 

DICKEY. 

{Sea  8.  a,  Beporterl  ti.,  13>-1(U 

Stformab'on  t^  detd—Jhial  decree — arrunint  I'n- 

tolMd — affretmtnt  —  mutual  miilate — tugti- 

genee  and  laeht»-^>afment  oj  inierat — rttti^. 


.-_ ttof  |SjDOO,and  ft.  acnad'to  pay  io  B. 

■1S,000,  bv  oonveylDalo  b'm  land,  some  of  It  "suIk 
iect  io<<  an  iBinimbnuiae.  Without  anr  f  urtlier  bar- 
mln,  8.deIlTored  to  B.  a  daad,  oonvaylng  tb«  taoil 
subject  to  tbe  Inmimbiauoe,  and  alao  oootalnliw  a 
nlauM  (tatlnK  Uwt  E.  aBumea  and  affnea  to  pay  the 
debtBeouredbTt'    '  '    " 

ildentlon  of  (ne „ 

read  tbe  ulauaa  Id  tbo  di 

tloD  o*  the  debt,  bi  '  "■ 

prompt!)'  brotight 

fprmed.  HebaJaij— -.,,  ,_,__ 

.  _„ , aoiieite 

the  InoiimbTanoB,  but  S. 

betweam^tvoformaotezprenlon.   D,,tbeei 


.. by  the  Inoumbranaa,  ■■  I 

Ildentlon  of  (lie  oonrejanoe.   &,  belna  tU.  dM  not 
a  deed  respeotUuttM  ar 


■arwaida,aE 
tbe  deed  t 


acieoment,  B.,  tbroiwh  hit  ag«nt,  bad  aolielted  B. 

In  aaouma  and  aare*  topnTthe' "• i....d 

refused.   B.  undofltood  Uia  dl 

rofi 


if  tbelncumbranoe.  was  no  paMy  to  the  tia 
I,  and  bad  done  Dothlng  tD  nllanoa  on  tbe  < 
was,  onhta  own  appUcatlnn.mBdeapait^l 


BlUabllitya«alnttS.andE.fOT  the  debt,  neolr. 
cult  court  made  a  decree  dlaniMnf  tbe  bID  In  tba 
original  suit,  and  adjudglna  tbatS.  aadafreed  with 
8.  to  pa*  the  amount  due  on  tbe  liMumbnooe  J  that 
S.and  B.  or  one  of  tbem,  should  pu  the  debt  doe  t» 
D.,  and.  In  default  thereof,  the  una  should  be  ao" 


apai^lotba 
• laaui«of 


>ftbem,  should  pay  th 

. , It  thereof,  the  bnd  should  be  i^ 

d  the  dellclepc^  '^1'^*?^  i J^  .^^.<^.f-_*'^P4™ 


Argiudilarl4.15.1SS3.  DeddtiJfar.te.lSSS. 

APPEAL  from  the  Circuit  Court  of  tbeUnlted 
States  for  the  Nortbem  District  of  nUnoit. 
John  A.  EUlott  died  the  biU  In  thia  case  iik 
the  Superior  Court  of  Cook  Co.,  HI.,  to  refonn 
a  deed,  executed  to  him  by  one  George  A.  8adt- 
ett,  by  striking  out  «  daute  whereby  Elliott 
aanimed  and  agreed  to  pay  an  indebtediKaa  se- 
cured on  the  premlsea  conveyed.  Hugh  T. 
Dickey ,the  holder  of  the  Indebtodneaa  waa  mad* 
a  party  and  removed  the  cause  to  tbe  Circuit 
Court  of  tbe  United  States  for  the  Nortbera 
District  of  Illinois,  wbere  he  filed  a  croaa-blll  to 
foreclose  the  trust-deed  securing  his  debt,  and 

>ad  notes  by  Jtfr.  JuiUet  Bi^ucrvobik 


Mora.— trhot  t>  Jlnol  (I«ore«  or  JwtfomsAt  of  itate  or 
. Uier  court /ram  lohteAapwadua  Bee  not*  to  Oft^ 
bons  V.  Ogden,  IS  U.  S.  (f  WhaaL),  MB. 

JuritdtStm  oj  V.  S.  Sitpremt  Omrt  dependent  o» 
amount ,'  inienil  eannot  be  added  to  gtM  juriaUetton ; 
hou  value  of  tMnq  demomlMt  wmu  be  Mown:  nkoi 
easel  rerlonible  uwhoat  reoard  to  Mim  4n  oontrDwrvlb 


.„„ oatmardloMimtaoontrDwrvlb 

See  note  to  Ooidon  V.  Ogden,  fa  U.  S.  <B  Pet),  81 

jlnumptlon  of  morlffiiae  bp  pwelUiHr  of  pr — ' 

Aa(  conftitHM,*  tf««tttf ;  eonemBBS*  wutjett  i 

^^ere  the  purehaaarsgioee 
awe  on  the  premlsceju  pait  of  the  purclnse  monqr, 
Eebecomea  ■•  between  bhnaelf  and  tbe  eelkr  tte 
principal  debtor  and  theseller  beoomfahlsauieO'. 
Ullla  T.  Wataon,  1  Sweeny,  374;  EtuauU  v.  Plator,  T II. 
-    ITliTborp*.  KeokulaadOo-iaif.  Y.,ni: 


iloawr^ 
pay  a  prior  mort* 


,GoogIe 


Elliott  t.  Sacxbtt. 


1S8-1<» 


lo  obtain  k  decree  • 
tor  111 


t  Sw:kett  and  Elliott 
At  the  beerln^, 


jt  ot  the  debt  by  SeokeU  andEUfoit. 

or  one  of  Uiein,  and  ordering  a  nleof  tbeprem- 
iaca.  From  tlila  decree  Elliott  apftealed  to  thia 
court 

Hm  hittot?  and  facta  of  the  caae  more  fully 
appear  in  the  opinion  of  the  court. 

itimt.  Wm.  E.  Mmob  and  Jokn  N.  Jewett. 
for  ^ipeUont. 

Jfr.  Edward  G.  Vmmon,  for  appelleeai 

It  muat  appear  that  a  contract  u  different 
from  the  Intention  of  both  partlea,  to  Jtutify  a 


I,  8  Qisat,  Gates,  U; 
IUeiv*v.£hiiUapfiAS?Y.,Vn:  a^Mug v.  Taylor, 
1«  IIL,  4S7;  ItivlFMr  r.  JTeOMneU,  IT  lU.,  217 
Aaierfand  v.  giiitorfand,W  HL,  486;  SntU 
/M.a>.,98U.S.,8B(ZXT.,54). 

A  court  of  equity  will  oiuy  reform  a  contract 
upon  the  cleareit  and  moat  convincing  proof  of 


n  convincing  proof  of 

Story,  Eq.  Jul,  11th  ed.,  pp.  1S7,  161,  aeca. 
lOa  and  1S7,  and  cawa  cited;  BdtttUgtr  y.  Hop- 
pI«,8  0raot'aCaa..  08;  AMu  v.  J>un^,  88 H. 
T.,eSO;  BdmoruUr  Appeal,  S9  Pa.,  230:  %i#n«- 
Y.  MsOmtua,  17  m.,  217;  Santar  v.  BUyea,  80 
lU.,  228;  BuOieriandv.  Sutherland,  66  lU.,  4^; 
/mhwa  YMutton,  98  U.  a,  82  (XXV.,07);  BntU 
V.  Jnt,  Co.  (•ttpro), 

Tbe  evidence  of  the  deed  is  not  overcome  by 
that  of  the  preliminary  contract,  even  If  they 
differ. 

Story.  Eq.  Jur.,  llth  ad.,  164,  eeo.  160,  and 
caae*  cited. 

A  porcbaaer  taking  a  deed  nibject  to  an  tn- 
cnmbrance,  the  amount  of  which  i*  deducted 
bom  the 
liable  for 

Omitaek  r.mu,  87  Ill.,5tSi  SixtUr  y.  My,  63 
Ill.,877. 

If  Elliott  made  any  mUtake,  it  wai  one  of 
law  and  not  of  fact,  from  which  a  court  of  eq- 
ni^  will  not  relieve  him, 

BuntY.&mtmanidrs,!  PbL,16;  Bsfktv.Xtan- 
U,  IS  Feb,  88;  SOerl  r.  MeAwu,  IS  HI..  109: 
WMY.Priet,4»m.Ml;3neav,ln*.a.inipra). 

Even  whoe  tbe  minda  of  the  partlea  have  nev- 
1,  courta  of  equity  do  not  Interfere  where 


Jnr.,  lltb  ed.,  148,  eec  188.  i; 


tome  r.OiMl,nVa.,W:  Oorbett  v.  1?aterman. 
U^«wa,a5;  aeon[evAnA«in,eair-*   - 


N.  y.,ao 

I  n.  A.4  floiD.  C,  W  An 
irttt,»N.T.,8a;B.a,l 


«  N.  T„  »!  B.  C  Mi 


Pari 

Bafi-ajoe;  mii 

AnLllep.,nT. 

Tba  ftanlee  Id  a  dead,  mmely  reciting  Uiat  be  to 
topajoSlbrmortcace.  to  uot  liable  toapeieonal 
Judgment  tor  the  moitsaae  debt.  Haaon  v.  Darn- 
ard,  8i  Ho.,  3B4. 

* nant  ■iimtot  the  mortgage  It  ot  no  ad- 

to  tbe  moitgaanelf  tbe  ooveoant  to  Invalid 
tl»e  parttoa-^BuU  v.  TItnrcwth,  IB  K.  J. 


M  parmeatpt  tbe  mortgage  del 

IrlteUe.  ntodoeenotdtoc^rff 

fupr  axoept  m  between  UnMelf  and  tba  pun^ 
BoElatra  v.  Oreaud,  U  I*.  Abxl,  US;  Odvo  ' 
108  11.8. 


Chatet  T.  7nt.  Cb.,  2  Cranch,  444;  Oryraei  v. 
8aTuUn,SS  [J.  8.,61  (XXin.,e01)-,  AuA  v.  IM. 
Go.  (lupra). 

Nor  do  oourta  of  equity  interfere  where  in- 
terveaing  rigbti  have  accrued,  or  wliere  the- 
pariiea  cannot  be  placed  <n*lsA(9iw.  Bothob- 
Jectioni  exist  In  the  present  caae,  and  qmeUaut 
makes  no  offer  to  restore  matter*  to  their  former 
position. 

8iory,Bq.Jur.,llthed.,148(»c.l88,*;ff*ira«» 
V.  Bandtriw  D.  8.,  63  (XXlh^l):  Cbnot  Co. 
V.  Montoomory,  m  U.S.  IS  (XXIT.  ,847);  Adamt 
Y.  Stam*,4SI  He..  862. 

Mr.  Jutttet  BlftteUbrd  delivered  the  opin- 
ion of  the  court: 

InFebniai7,167S,aeorgeA.Sackettan(lJohn 
A.  Elliott  executed  a  written  wreemcnt  under 
seal,  which  provided  that  if  Elliott  should  first 
make  the  payments  and  perform  the  covenants 
thereinafter  mentioned  on  bis  part  to  be  mado 
and  performed,  Sackett  amed  to  convoy  to  him 
in  fee  simple,  clear  of  aU  incumbrances,  cxctnjt 
aa  stated,  whatever,  by  a  warranty  deed,  the 
bouse  and  lot  known  as  No.  166  Calumet  Av- 
enue, tbe  lot  S0xl27  feet,  in  Chicago,  niinois, 
and  to  assign  the  lasunmce  poller  tnen  on  said 
improvements,  and  to  pay  to  EUiott  ISO;  that 
ElUoU  agreed  to  pey  to  Sackett  tlS.OOO,  "Sub- 
ject to  an  incumbrance  now  on  said  property"  of 
|9,000,  "  in  the  manner  following:  lots  8, 9  and 
10,  block  6,  Pitiner  ft  Son's  addltiOQ  to  So.  Ev- 
ansion,  being  lS0z200  feet,  subject  to  an  incum' 
brance  of  $1,700,  and  inteieat  at  8  per  cent 
from  June,  1878,  also  lot  one  (1),  block  seven  _.., 
(T),  Grant's  snbdlvlsfon  of  Bo.  Evanstoa,  and  l*^** 
one  hundred  and  twenty  acres  of  land.Palo  Alto 
Co.,  Iowa;  the  two  last  named  plecea  of  prop- 
erty are  clear  of  incumbrances;  and  title  to  pesa 
by  good  and  lufflcient  warranty  deeda;  and  to 
pay  all  taxee,  assewments  or  impc«ttl<»s  that 
may  be  legally  levied  or  imposed  upon  nld  lota, 
except  and  after  the  fourth  installment  of  South 
Park  asseasment:"  and,  in  case  of  the  failure  of 
Elliott  to  make  ather  of  the  parments,  or  per- 
form any  of  the  covenants  on  his  part,  tbe  con- 
tract to  beforfdtedaud  determtned,  at  the  elec- 
tion of  Sackett,  and  EUiou  to  fulfill  all  pay- 
menta  made  by  him  on  the  contract,  and  sucb 
paymenbi  to  be  retained  by  SackM,  In  full  sat- 
lafiLctioD  and  liquidation  of  all  damages  by  him 
sustained,  and  be  to  have  tbe  right  to  t»«tilcr 


and  take  possesdos. 

By  a  warranty  deed  dated  March  8, 1876,  ac- 
knowledged tbe  same  day,  and  recorded  March 
10.  1676,  SackeU  and  his  wife  conveyed  to  El- 


vlea.  8  Hun,  St:  aSd.  n  K.  T,  IU:  Merer  v.  U- 
Ifarop.  10  Hun, « :  affd.  n  N.  T.,iU ;  Blj^  V.  MoKtgtlt, 
»How.Prrn;  tuir  V.  Palmer,  a  IIL.  n ;  OUbert 
V.  Avorill,  a  BarbiTn. 

Wbere  the  propertr  to  sold  subjeet  to  an  Inoutn- 
branoc,  the  purcbasor  oannot  eootest  or  deny  lla 
valldltir.  Porterv.ParmlcT.BN.  T.,in:  JohnsiiD 
V.  TboBHia,  lai  Haw.,  M ;  Howard  v.  ChMe.  IM 
Ubm..  S«r FOTgv  V.  Herrlmag.  U  Neb.,  niTOon- 
over  V.  Hobart,  M  H.  1.  Bq.,  In ;  Qnen  v.  Turner, 

n  Iowa.  m_ 

gagwp 

mortgage  dt , .- -- 

thereof   Logan  v.Knith.  10  iil_._.. 

Wbere  a  peiaon  purobsMa  part  of  Ibe  mun«H«ai 
premtoea  tiom  the  mortgagor  and  smumiM  pay- 
meet  of  tbe  mortgage  tbe  land  Chus_poreliss*d  to 
tbe  primary  fund  R>r  tbe  pument  of  tbe mortgago. 
Bowne  v.  bnda,  U  N.  T^V;  HusnU  v.  Ptotor,  TH. 
Y.,171. 


ib.Google 


SUPBKMS  ColTKT  OW  THS  Uhited  Btatsb. 


Oct. ' 


Uott  the  Calumet  Arenue  property,  by  a  prop- 
er descrip^oD.  Tbe  deed  exnresMd  a  consid- 
eratloD  of  f  16,000,  and  coutUDed  this  daiue: 
"This  conveyance  U  made  subject  to  a  tnut- 
deed  executed  br  Uie  parties  of  tbe  Ont  part" 
(Sackett  and  wile)  "to  John  DeEoven,  on  tbe 
(10th)  tenth  day  olHar,  1670,  Becnring  Uke  notes 
of  uid  Oeo^  A.  Sackett  to  Hugh  T.  Dicke;, 
for  nine  thousand  dollars,  due  four  yean  from 
that  date,  vtth  Inleraat  of  nine  per  cent  wr  an- 


tenth  day  of  Hay,  1^4,  for  same  amount  above 
mentioned  (nine  thousand  dollars,)  payable  In 
Ave  years  from  said  date,  with  InleFest  of  nine 
per  cent,  the  interest  notes  payable  aemi-oimual- 
fy,  which  debt,  with  its  interest,  the  said  party 
of  the  second  part  (Elliott)  aasomea  and  agrees 
to  pay  as  part  of  the  consideration  of  this  con- 
veyance, or  purchase  price  above  stated.  The 
covenania  berdnafter  are  subject  to  the  above 
Incumbisncet"  Then  follow  covenant*  of  Misin 
and  warranty  and  against  incnmbrances. 

The  controvert  in  the  present  case  aiisee  ont 
of  the  difference  between  the  written  agreement 
executed  by  tbe  parties  and  tbe  deed  to  Elliott, 
Ibere  being  no  question  as  to  the  conveyances 
by  EllloU  of  the  land  which  be  agreed  to  con- 
vey. By  tbe  agreement,  tike  Calumet  Avenue 
property  waa  to  be  conveyed  subject  to  the 
|9,000  fncumbraoce.  By  tbe  deed  the  convey- 
ance is  not  only  made  subject  to  tbe  incum- 
brance, but  Elliott  is  nude  to  assume  and  aftee 
to  pay  the  99,000  debt  as  part  of  the  conndetv 
tion  of  the  conveyance,  or  porchaae  price  of 
$10,000. 

In  Aprn.  1877,  Elliott  filed  a  bill  In  a  state 
court  in  niinoii  agaliut  Sackett,  praying  that 
the  deed  be  reformed  by  striking  tnerefrom  the 
words  stating  that  Elliott  assumes  and  agrees 
to  pay  the  99^00  debt,  a*  part  of  the  considera- 
tion. Tbe  bill  allesee  that  the  consideration  for 
the  agreement  of  Sackett  to  conv^  tbe  Calu- 
met Avenue  property  to  Elliott  waa  the  agree- 
ment of  Elliott  to  convey  to  Sackett  the  other 
nroDertv  named  in  the  written  agreement:  that 
],  as  agent  of  Sackett.  solTdted  Elliott  to 


EulioU  to  assume  the  payment  of  the  In- 
cumbrance, but  Elliott  refused  to  assume  any 
liability  on  accoont  of  it,  and  insisted  that  he 


Incumhnuice  a*  a  part  of  the  consideratioo  for 
tbe  premlMS  was  contrwy  to  the  mntusl  nnder- 
standiog  between  Hill  and  Sackett  and  Elliott, 
and  contraiT  to  the  written  agreement;  that  El- 
liott, when  he  received  the  deed,  waa  mffeiing 
under  physica]  Intlrmltiee  and  mental  distreaa 
and  did  not  examine  the  deed  aacarefiillT>aba 
should  otherwise  have  done,  but  bad  tbe  deed 
recorded,  believimr  that  Sackett  had  acted  hi 
good  faiti)  and  had  made  tbe  deed  In  conform* 


ly  discovered  the  mistake  in  tbe  deed. 
In  June,  1877,  Dickey,   tbe  owner  of  the 

SB,000  note  made  by  Backett  and  secnred  by 
le  deed  of  trust,  was  by  an  order  of  the  state 
court,  on  his  petition,  made  a  defendant  in  the 
suit  and  allowed  to  file  an  answer  and  a  cios» 
bill.  Hi*  answer  coniroverta  tbe  material  all» 
gations  of  the  MIL  A  few  days  later,  on  the 
petition  of  Dickey,  the  suit  waa  removed  into 
the  Cirouit  (?ourt  of  the  United  Stales  for  the  riaei 
Northern  District  of  nlinoi^  and  Nckqr  filed 
a  cross-bill  in  the  latter  court,  making  aa  d^ 
fendants  Sackett  and  his  wife,  DeKoven,  Ibo 
trustee.  Mattocks,  his  successor  In  the  trust,  El- 
liott, and  Underwood,  tbe  tenant  of  Elliott. 
The  croes-UU  alleges  that  the  whole  amonnts» 
cured  by  the  note  and  the  trust-deed  is  doe,  and 
that  by  the  terms  of  the  conveyance  to  EUloU 
he  became  Hable  to  pay  tbe  debt  to  Dickey,  and 
prays  for  a  sale  of  the  premises  to  pay  tbe 
amount  due,  and  a  foreclosure  of  the  equity  <^ 
redemption  of  the  defendants,  and  the  payment 
of  the  debt  ont  of  the  proceed*  of  sale,  and  a  de- 
cree against  Sackett  and  Elliott  for  any  balance 
due  b^ond  the  proceeds  of  the  ssle, 

Sackett  answered  the  origins]  bill  Tbe  an- 
swer admlla  that  Sackett  entered  into  an  agre^ 
raent  in  writing  to  conv^  the  {vemiaea  In  a 
certain  manner  and  on  certain  conditions,  tbe 
exact  words  and  terms  of  wbidi  be  does  ttot 
remember.  It  admlta  that  Sackett,  at  tbe  time 
of  tbe  negotiatlona  witli  Elliott  tm  tbe  sale  of 
the  premises,  sollcHed  Elliott  to  assome  and 
agree  to  par  the  incumbrance  of  $0,000.  It 
tbenproceeas:"Andthis  respondent  denies  that 
the  said  complainant  refused  the  stid  soUcilo- 
tions  and  request  of  this  defendant,  but  tlila  re- 
spondent avers  and  will,  at  the  proper  time  and 
place,  prove  tbe  truth  to  be,  that  when  the  do- 
gotiations,  conversation*  and  details,  pieUmf- 
nary  to  the  final  completion  ot  tbe  transactioitf 
upon  which  this  suit  was  brought,  were  ended 
and  the  parties  were  ready  to  close  the  trans- 
action by  the  delivery  (d  the  deeds,  it  waa  tulijr 


ptii«ba*e*  wbo  bas  assumed  the  nortsaceai 
vlpal  debtora  so  br  as  he  Is  oonoemed,  until  I 
recognlMd  the  purchaser  as  nrlnotpal  and  the 


_ ,. „_  ismliiotpaIi_ 

nsorassuretr-   Oorbettv. waterman,  11  Ion, M; 
Waters  v.  Uufibard,  U  Oonn„  SU;  Bubens  v.  nin- 


die.UBaib-»:  Buirv.Been,«N.T_lTB. 

Tbe  aooeptanoeof  a  deed  T*r""t  that  the  oiantee 
litopajramoHaaBeiendenlum Itebto.  Ahopv. 
UouKhuM.  a  yiSjmt;  Locke  v.  Honurm  MiM- 
Wi  &  C-  <1  Am.  Rn^lW;  Tutor  v.  Wtittmu«J6 
Mlob.,  W;  Wales  *.  BberiroMI,  1  Abb.  N.  O.  un; 
Trotter  v.  Hushea.  UN.  T.,  n ;  Sparkman  vTOove, 
41  M.  J.  L,  «tfi  a  C  »  Alb.  L.  J.,Tb. 

Aoeeptanoe  of  a  oonveyuoe  bj  gnntee^  aiiUior- 
Iwd  Boent  btodlw  srantee  to  Mir  morteace,  Is  snt- 
•etaof.    ndrehluT V.  Lvnoh.  llfjoiMa  Alp.,  MS. 

niouBb  tbe  Biantea  doe*  not  tign  tbe  deed,  jet  It 
s  Importlns  that  be  will  [Mv  the  debt 
>r  Bcoeptiiif  It  to  have  eotered  Into 
O  dg  mtTailiiM  V.  Rowe,  1  Abb.  N. 


O""! 


■  Bebnont  v.  Ooman.  N  N.  T..  4n;  Spai_ 

ilenbeok.  »  N.  yI^;  AtL  Dock  Co.  v.  Dm. 

A  sTr^i  Pike  V.  Brown,  T  CusIim  IS ;  bi- 

V.  Dowse, UCi»h.,8V;  Jewettv.Draser.aAl. 

IH;  FuiiM*  V.  Duixln, lU  Uses,  000;  6.  a,» 

Btip..HU 


„ ,  „. T  mortsBge,  the 

pcetpmied  to  tbe  Junior.    FowIw.Ikv.M 

Wbereadead  oootidnlagaooTtnanttoai 

prior  mort^axe  I*  In  mot  m  miv4M^  aflsr  parment 
of  tbe  sum  seonnd  by  said  deed  and  a  teoon  vavanoe 
ot  the  rmmlsrs  to  tbe  BTaotor.sncA  eovenant  «m^ 
not  be  enforoed.  OwDse^  v.  Bogiii,  4T  N.  T„  ai| 
B.  0, 1  Am.  Bap^  44CL 

WiEMie  the  grantee  fallea  to  par  a  moctfai*  as- 
lamed  br  him,  tb«  grantor  baa  a  itgtat  <a  aotlan 
against  Idm  tor  the  amount  ot  tbe  mortgage  and  bb 
ternt,  vRbout  baTbur  prenooilr  paid  ur  nrt  ^ 
themms,  Fumii  v.Diirgln,llBllasi.,WO;  B.C.,a) 
&m.Bep.,Sil;  Letbbrldge v.VrttomtB.*  Ad^TTL 
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Eluott  r.  Sackxtt. 


LB3-148 


.  .  I,  166  Calumet  Avenue,  abould  Bad  would 
be  iccepted  by  the  *ud  Elliott  with  tlie  condl' 
don  of  conveyance  UkkId  provided,  vii.:  tbat 
tha  said  Elliott  did  BMume  and  afrea  to  pay, 
an  a  covenant  of  lald  deed,  the  Defore  men- 
tioned |9,D0O,  and  tnteieBt  gemi-annually,  and 
the  tmtanlj  deed  of  thia  defendant  contained 
that  provision  acoordiDgl/."  The  answer  also 
ftvers  that  Elliott  carefuUj  raad  over  the  deed 
In  the  offlc«  of  Hill,  at  the  time  of  the  dellveir 
of  the  papen  In  the  transaction.  In  the  presence 
of  ^CKett,  "Beine  fully  aware  of  ana  Doting 
especiaUj,  as  this  defendant  believes,  from  hu 
I  b^  recollection,  the  sold  clause  in  said  deed 
which  comi^alnant  now  dBBires  shall  be 
punged." 

In  Maroh,  1678,  Elliott  answered  the  ci 
blH,  setting  up  that  the  clause  in  the  deed  from 
Sackelt  aiS  wife  aa  to  the  aCTcement  by  Elliott 
to  pay  the  incumbrance  was  Inserted  by  mistake 
or  fnud  on  the  part  of  Sackett  or  his  affent, 
and  repeating  the  ftvermenta  of  his  originaTbilL 

Replications  were  filed  to  the  answer  of  Sack- 
«tt  to  the  original  bill  and  to  the  answer  of  El- 
liott to  the  cross-bill,  and  the  croaa-bill  was  taken 
u  coofeaeed  as  to  the  otber  defendants  in  it, 
and  the  cause  was  raferred  to  a  master  to  lake 
proof*  and  report  the  same  to  the  court,  with 
the  amount  due  to  Dickey.  Proofs  were  taken 
and  the  causes  were  tntiught  to  a  beariof  there- 
on. The  court  made  a  decree  dismissing  the 
original  bill  for  want  of  equity,  and  adjudging 
that  all  Ike  material  alle^ationa  in  the  croBS-biu 
are  proved;  that  the  equities  are  with  Dickey; 
that  there  is  due  to  bim  fromSackett  |1 1 ,8BU.  2S, 
with  interest;  and  th&t  Elliott,  for  a  valuable 
consideration,  assumed  and  agreed  with  Sackett 
to  pay  tbe  amount  due  on  the  mortgage  to  Dick- 
^y.  The  decree  then  provides  that  Sackett  and 
Elliott,  or  one  of  them,  shall  pay  to  Dlck^, 
within  one  day  from  the  dateof  tbe  entry  of  the 


Tbede- 

Sackett  shall  pay  such  Indebtodncies,  or  any  part 
thereof,  he  siuUl  have  leave  to  apply  to  the 
court,  on  notice  to  Elliott,  fora  furttier  order, 
at  the  foot  of  the  decree,  requiring  Elliott  to 

Xy  to  Sackett  tbe  sum  so  paid  on  said  indebl- 
SB.  Elliott  baa  appealed  to  this  court. 
It  is  objected  by  the  appellee.  Dicker,  that 
there  is  nothing  in  tbe  record  to  ahow  that  the 
amount  in  controversy  exceeds  $5,000;  and  that 
the  decree,  so  far  bb  Elliot  is  concerned,  is  not 
a  flnal  one.  It  Is  urged  that  the  provision  of 
tbe  decree  is,  that,  if  the  amount  specified  ts  not 
paid  to  Dickey  within  one  day,  the  premisea 
shall  be  sold,  and,  if  tbe  proceeda  of  salearein- 
Bufflcient,  the  master  abalt  report  the  amount  of 
the  deSclencT;  that  thia  is  not  a  deficiency  de- 
cree ogainat  Elliott;  that  It  doea  not  appear  that 
it  wilt  ever  be  necessary  to  enter  a  de&ciency 
decree  against  any  one;  that,  on  the  decree,  as 
ft  stands,  no  execution  can  be  issued  against  any 
one;  that  all  the  evidence  goes  to  ahowthatthe 
deficiency  decree  will  not  exceed  $3,000;  and 
that  the  decree  Is  merely  interlocutory  as  to  El- 
liott, because,  until  a  sale  la  made,  there  can  be 
108  U.  8.  U.  S.,  Book  ST. 


no  cause  of  cmnidalnt  on  the  part  Qt  Elliott. 
Tbe  answer  to  thu  objection  la,  that  the  decree 
dismisses  tbe  original  bill,  and  adjudges  thai 
Elliott  agreed  with  Sackett,  for  a  valuable  and 
sufficient  consideration,  to  pay  tbe  amount  due 
on  tbe  incumbrance.  Tbe  amount  involved  in 
the  original  suit  is  the  entire  amount  of  the  in* 
cumbrance,  which  Elliott  is  made  by  the  deed 
to  him  to  afree  to  my;  and  tbe  UU  seeks  relief 
from  liability  for  that  amount,  by  striking  out 
the  clause  from  the  deed.  The  decree  oeniea 
that  relief.  If  that  relief  was  wrongly  denied, 
all  relief  againat  Elliott  under  the  cross-bill  nee 
esaarlty  falls,  as  the  onlv  liability  from  EUiott  [»***J 
to  Dickey  arises  from  that  clause  in  the  deed. 
On  tbe  merits,  we  are  of  opinion  that  Elliott 
is  entitled  to  the  relief  he  asks  by  hia  original 
bill.  The  terms  of  tbe  written  agreement  be- 
tween Sackett  and  Elliott  are  very  clear,  and 
show  that  the  parties  were  merely  making  an 
exchange  of  land.  Sackett  agrees  to  convey  to 
EUiott  the  Calumet  Avenue  property,  sub^t 
'-  the  (9,000  incumbrance,  and  to  assign  an  in- 


cite incumbrance,  and  two  other  pieces  of  prop- 
erty clear  of  incumbrance.  It  is  true,  that  El- 
liott agrees  to  pay  to  Sackett  |1S,000,  but  the 
agreement  expressly  slates  that  that  sum  is  to 
be  paid  "In  tbe  manner  followinK."which  is  by 
conveying  the  land  described.    The  land  tc  '— 


at  $10,000.  Nothing  is  said  about  deducting 
Uie  $S,000  from  the  price  ol  the  property  to  be 
conveyed  to  Elliott,  nor  is  any  sum  named  aa 
tbe  purobaae  money  of  that  property.  An  agree- 
mentmerely  to  lake  land,  subjectto  a  specified 
incumbrance.  Is  not  an  agreement  to  assuroe 
and  pay  tbe  incumbrance.  Tbe  grantee  of  an 
equity  of  redemption,  without  words  in  tbe 
grant  Importing  to  some  form  that  be  assumes 
Uie  payment  Ola  mortgage,  doea  not  bind  hlm- 

j^ .. .-L.  J-w.        -I-l. ... 


f  personally  to  pay  the  debt.    There  m     ... 
iras  importing  that  be  will  pay  the  debt,  to 


. .     .  present  case  c 

..  ._  ..  .  to  such  an  undertaking  on  the  part  of 
Elliott.  It  Is  onl^B  statement  that  tbe  convey- 
--"-  '-  *"  be  subject  to  tbe  incumbrance,  and 
I  personal  liability  in  tbe  grantee. 
Such  is  the  law  in  Illinois,  where  this  land  is 
situated,  (MntlMk  v.  BiU.  87  DL,  543;  P\Mler 
V.  fby,  68  £i„  87S,  as  well  as  the  law  in  other 
Btatos.   Briinonlv.  an7U>n,22N.T.,  438;A'«fc« 

'.  lUman,  134  Mass.,  SM. 
Under  the  written  agreement,  therefore,  it  is 

ilain  that  Elliott  assumed  no  personal  liability. 

loth  parties  executed  this  agreement  andare  to 

e  held  to  have  understood  it  in  that  sense. 
Sackett,  in  his  answer,  does  not  den;  the  alle- 

etionof  the  original  bill,  that  the  agreement 
tween  the  partiea  was  that  neither  Sackett 
nor  EUiott  should  assume  or  agree  to  pay  out.  ,1411 
standing  Incumbrances  on  the  respective  par-  '■^^ 
eels  of  bnd,  and  that  that  appean  by  tbe  writ- 
ten agreement.  But  the  answer,  while  ad- 
mitting that  Sackett  entered  Into  an  agreement 
in  writing  to  convey  tbe  premises  la  a  certain 
-lannerand  on  certain  conaitions,  and  referring 
I  such  agreement  for  certainty,  aete  up,  that, 
after  the  written  agreement  was  made,  the  par- 
ties  came  10  an  undemanding  that  EUiott  would 
«81 
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Bunuu  CouKi  or  tux  Uvmo  Btates, 


Mcept  B  d«ed  wIuTe^  be  ahould 
agree  to  pay  the  ^.OGO  Incumbnuice,  and  that 
the  deed  nren  "contained  that  provisloD  ac- 
cordinglf.  There  Is  do  evidence  to  support 
thii  allegaUoD.  Sackett  tcHtifles  that  he  nei 
had  any  conrenatfon  with  Elliott  in  regard 
Us  assnmlng  liablU^  for  the  mortsagie,  but 
that  they  nwt  together  and  the  deeds  to  each 
other  weie  paased.  Sackett  had  employed  HIU 
OS  his  agent  to  dispose  of  the  Calumet  Arenue 
property.  Elliott  teatUles  that  Hill  oflered  him 
the  property  and  wanted  him  to  assume  the  In- 
cumbrance, but  herefused,  and  that  flnaliy  Hill 
brought  in  the  aereement  which  was  signed  by 
both  parties.  lull  testifies  to  the  same  effect 
EllioU  says  that  when  Sackett  gave  him  the 
deed  in  ^ll'sofflce,  bewasuaweU;  that  he  did 
not  read  that  part  of  the  deed  which  states  that 
he  Es  to  assume  and  pay  the  incumbrance,  but 
only  read  the  prior  part  which  states  that  the 
conveyance  Ismadesubjectto  the  incumbrance: 
and  that  he  discovered  tbe  mistake  in  the  deed 
a  short  time  befoi«  he  commenced  this  suit 

Tbe  actual  contract  of  the  parties,  as  under 
stood  by  boUi  of  them,  la  shown  by  thewritten 
Wreement.  Nothing  was  agreed  upon  to  vary 
that.  Sackelt,  as  he  shows  by  his  testimonv, 
knew  the  diSorence  as  to  llaoilitT  which  the 
difference  in  the  language  would  make,  and 
knew  what  Ibe  language  of  the  written  agree- 
ment was,  and  must  be  beld  to  have  understood 
It  to  mean  what  it  does  mean,  and  to  have  known 
that  Elliott  understood  it  in  thesamesenae.  So, 
in  the  departure  from  ft  in  the  deed,  there  was 
a  mutual  mistake,  it  not  being  shown,  as  set  up 
in  the  answer  of  Beckett,  that  there  was  an  in- 
tention, full)^  and  fairtv  understood  by  both 
parties,  that  in  the  deed  Elliot  should  assume 
and  agree  to  pay  the  Incumbrnnce.  Under  all 
the  circumstaDcea  proved  in  this  case,  and  every 
case  of  tbe  kind  must  depend  very  lar^ly  on 
its  special  circumstances,  Elliott  hod  a  ngbt  to 
presume  that  the  deed  would  conform  to  tbe 
written  agreement,  and  was  not  guilty  of  such 
negligence  or  laches,  in  not  observing  the  pro- 
Tistona  of  the  deed,  as  should  preclude  him  from 
relief. 

Neither  Dickey  nor  the  trustee  was  a  party 
or  a  privy  to  tbe  transaction  between  Beckett 
and  Ellioit,  nor  was  tbe  trust-deed  taken,  nor 
tbe  debt  created  or  extended,  nor  anything  else 
done  by  Dickey  or  his  trustee.  In  reliance  on 
any  assumption  of  the  debt  by  Elliott.  Aj  re- 
■pects  the  trust-deed,  the  parties  to  it  and  to  the 
debt  it  Mcured  occupied  the  same  position 
when  this  suit  was  brought  as  when  tbe  deed  to 
Elliott  was  delivered,  no  new  rights  having  been 
acquired  In  reliance  on  that  deed,  and  none 
wbich  existed  when  it  was  delivered  being 
sought  to  be  impaired  by  the  relief  asked  bv 
Elliott.  Elliott  does  not  seek  to  interfere  with 
the  property  he  conveyed  to  Backett.  No  cir- 
cumstances ezlat  on  which  laches  can  be  pred- 
icated on  the  part  of  Elliott  as  to  seekinga  rem- 
edy. The  fact  that  Elliott  made  two  payments 
of  tbe  interest  on  tbe  Incumbrance  is  not  Incon- 
aistent  with  his  not  having  assumed  tbe  pay- 
ment of  tbe  incumbrance.  As  owner  of  the 
property  subject  to  the  incumbrance  and  desir- 


e  prindplea  Applicable  to  a  case  like  tbe 


present  are  fully  set  forth  In  the  ojdnlon  of  thia 
court  delivered  by  Mr.  JvttU»  Hailac  in  BbM 
r.  Int.  Oo..  88  U.  S.,  eS  [XXV.,  03],  and  the 
leading  authorities  on  the  sublect  are  there  coI> 
lected.  Within  those  prindples  this  la  a  caa> 
where,  in  the  preparation  of  the  deed  to  Elliott. 
there  was,  by  mutual  mistake,  a  fyinre  to  em- 
body In  Uie  deed  the  actual  agreement  of  (hs 
parties  aa  evidenced  by  tbe  priorwritten  agree- 
ment. The  meaning  of  that  prior  agreemeni 
Is  clear,  and  nothing  occurred  Mtween  thepar- 
ties,  after  it  was  signed  and  delivered,  to  vary 
its  terms,  except  the  mere  fact  of  tbe  delirerr 
of  the  deed,  the  terms  of  wbich  are  complained 
of  and  sought  to  be  reformed.  The  deed  did 
not  effect  what  both  of  the  parties  Intended  by 
the  actual  contract  which  they  made,  and  tM  r 
case  Is  one  for  the  Interposition  of  a  court  of 
equity. 

T/it  dteret  oftAt  Oirtuit  Court  U  rttarted.vrHh 
eotU,  so  far  aa  it  dismisaea  the  original  bill,  and 
so  far  as  It  adjudgea  Hurt  Dickey  has  any  equi- 
ties as  against  Elliott  and  so  far  as  Itadjudgea 
that  ElDott  assumed  and  agreed  to  pay  the 
amount  due  on  the  mortgage  to  Dickey,  and 
so  far  as  it  adjudges  that  Ellion  shall  pay  to 
Dickey  the  amount  found  due  to  him  and  the 
costs  of  the  suit,  and  so  far  as  It  provides  tor 
an  application  by  Sackett  for  an  order  that 
Elliot  repay  to  him  any  sum  which  be  may 
pay  on  tbe  debt  due  to  Dickey:  and  tbteavte  i» 
rmumded  to  tbt  Oiraiit  Omirt,  with  direction* 
to  enter  a  decree  in  tbe  original  suit  granting 
the  prayer  of  the  bill, with  costB.aad  for  »ueh  fur- 
ther jniaaiifi^  in  iht  original  anderoi*  milt  at 
may  not  lit  ineontitlent  witit  thii  opimon. 

nueoopj'.  Test: 

Junes  H.  HcKennor,  Gerk.  Sup.  Court,  U.  B. 

CICed-IOB  U.  B..  BH;  III  U.  a,  »L 


GEORGE  W.  EWELL,  Appt.. 

THOMAS  J.  DAGG3. 
(See  S.  C.  Reporter^  ed.,  1(8-158.) 

BlatlUt  of  lAtailatient—fortciotvrt  a    . 
ptal  tfttatuta — wAsn  tmpairt  vttltd  right*— 
rait  ^  intatd. 


,  tben,  aeoordlnc  to 
le  suit  la  barredfbut 
le  Is  a  mere  mddeiit 

I,  without  a  nvtns 
_p~— «/,  so  aa  to  out  off  tba 
r  the  tutuie,  oven  In  aoUooa' 


Tl  uiur;,  does  not  deprive  parties  of  veai 

lOr  Impair  the  obligation  ta  oontiacta. 

'  Wliere  a  note,  upon  wbich  a  Judirment  InTeias- 

-  founded,  stipulated  for  no  rate  of  Interest,  tb* 

-"  belnr  added  to  the  principal  Id  Hw- 


Von.—Egtet  of  rspMl  aflaUUt  on  pending  acHon. 
Bee  now  tot.  8.  v.  'ftnin,  JS  U.  8..  XXL,  lift 

fnlercM  after  maturlCv,  ot  uAoC  nKc  Be«  nttt  t» 
Ohio  V.  Frank.  IIB  U.  8..  XZVL,  KL 

IOSII.8. 
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EwxLL  T.  DAa«& 


iM-in 


Arguai  A*.  5, 


[nagnieni  inoiua  i 
D  lualrate. 

[No.  188.1 
r,  ISiS.     Ihe&bi 


Mtr.  M,  1883. 


A  PPEALfromtbeClrcnil  Court  of  the  United 
A   Bt&tMfortbeWMternDiatrfctofTexu. 

Tbe  hlstoTT  and  facts  of  the  csbb  appear  in 
Ibe  opinion  of  tlie  court. 

Memn.  Wm.  Bejsolds  and  Oha».  Jf.  Wul. 
for  appellant. 

Mr.  f.  S»ndolph  Tnak«T>  for  appellee. 

Mr  Jiutiet  Ibtthewa  deliTered  the  o^dnloD 
of  tbe  court: 

On  Mav  27,  1856,  Jamea  B.  Ewell  and  hla 
wife,  having  the  legal  title  io  fee  to  the  prem- 
[14A3  ises,  made  and  delivered  to  Daggsaproinissorj 
note  of  that  date,  pajable  three  years  after  date 
lo  his  order,  for  (3,656,  and  to  secure  theaame 
executed  and  delivered  to  Dwgs  a  deed  of  mort- 


sage  upon  a  tract  of  laud  in  Quadulupe  County, 
Texas,  containing  1,853  acres,  which  mortgage 
was  diilvproved  and  recorded  on  June  6,  I8S6. 


James  B.  Eivell  acquired  Uie  le^  title  to  this 
land  on  April  13,  lbi54i  hut,  in  equity,  it  be- 
longed to  his  hrolher,  George  W.  Ewell,  the 
■ppcllanl,  for  whom  and  with  whose  money 
it  had  been  boughL  The  legal  title  was  con- 
veyed by  James  B.  Ewell  to  bis  hrotlicr,  George 
W.  Ewcll,  00  September  0,1856,  the  latter  hav- 
ing no  knowledge  of  the  mortgage  to  Daggs, 
and  Dagga  having,  as  we  find  from  the  evi- 
dence, no  notice,  actual  or  coaiitnictive,  of  the 
equity  of  Qeoigs  W.  Ewell. 

On  Slarch  9,  1872,  Doggs,  being  a  citizen  of 
Virginia,  brought  bis  action  at  law  a^nst 
James  B.  Ewell  and  wife,  on  the  note,  in  the 
Circuit  Court  of  the  United  Stales  for  the  West- 
ern District  of  Texas,  and  recovered  jiulgment 
against  James  B.  Ewell,  July  14,  1873,  for 
•3^.98. 

The  defense  set  up  by  James  B.  Ewell,  in  that 
suit  waa  usuiy,  the  actual  amount  of  the  loan 
luiviug  been  |2,000,  the  residue  of  the  note  be- 
ing interest  on  that  amount  until  its  maturity, 
at  the  rate  of  twenty  per  cent  per  annum,  com- 
pounded annually. 

A  statute  of  Texas  in  force  at  that  time  on  the 
subject  of  uauiy  was  BB  follows:  "That  all  con- 
tracts or  instruments  of  writing  whatsoever, 
which  may  In  any  way,  directly  or  indirectly, 
violate  tbe  foregoing  proTiaions  of  this  Act  by 
stipulating  for,  allowing  or  receiving  a  greater 
premium  o^  RUa  of  Interal  than  twelve  per 
cent  per  annum  for  Um  loan,  payment  or  deuv- 
ery  oi  any  moncr,  goods,  ware*  or  merchandise, 
bonds,  notes  of  hand,  or  any  commodity,  shaU 
be  void  and  of  no  eSect  for  the  whole  praminm 
or  rate  of  interest  only;  but  the  prindpal  nun 
of  money  or  the  value  ot  the  goooa,  ware*,  met- 
cbandise,  bonda,  noiea  of  band,  or  commodi^, 
may  be  received  and  recovered."  Paschal,  Dig. 
•ec.8M3. 

Payments  had  been  made  on  the  note  prior 
[145]  to  the  commencement  of  tlie  suit,  to  the  amount 
of  (1.745,  which  were  allowed;  but  the  usurious 
interest  waa  not  deducted  on  the  ground  that 
tbe  Constitution  of  Texas,  which  went  into  ef- 
fect in  1870,  and  continued  in.foice  till  after 
the  recovery  of  the  Judgment,  repealed  all  usury 
laws  and  prevented  any  defense  on  that  account 

The  Jndgment  not  being  paid,  Dagga  flled 
tbe  present  UU  in  equity  January  l^TSTS,  to 


foredose  the  mortnge  and  sell  tbe  mortgaged 
wemises,  to  which  James  B.  Ewell  and  bis  wtte, 
George  W.  Ewell  and  the  heirs  of  James  B. 
Wilson  were  made  defendants.  Tbe  beiia  of 
Wilson  chOmed  title  to  a  portion  of  the  land 
under  George  W.  Ewell,  by  virtue  of  a  sale  and 
actual  possession  prior  to  tbe  date  of  tbe  morfr 
ngB  to  Daggs.  The  dabn  eatablished  their  ti- 
tle, and  from  that  there  is  no  appeal. 

As  against  George  W,  Ewell,  nowever,  it  ad- 
judges a  foreclosure  of  the  eqni^  of  redemp- 
tion and  sale  of  the  remainder  of  the  premises, 
in  default  of  payment  by  him  of  the  amount 
found  due  upon  ue  judgment  against  JameaB. 
Ewell,  and  interest  thereon  at  the  rate  of  twelve 
per  cent  per  annum.  From  this  decree,  George 
W.  Ewell  prosecutes  this  appeaL 

Several  defenses  were  made  in  the  court  be- 
low, the  overruling  of  which  are  aidgned  for 
error,  and  which  we  proceed  now  to  state  and 
consider  in  their  order; 

1.  The  first  defense  is  the  Statute  of  Limita- 
tions, aa  contained  in  article  4601,  Paacbal's  Di- 
gest, as  follows: 

"All  actions  of  debt  grounded  upon  anv  con- 
tract in  writing  shall  be  commenixd  anu  sued 
within  four  years  next  after  the  cause  of  such 
action  or  suit  and  not  after." 

It  is  admitted  that  the  cause  of  action  upon 
tbe  not«  was  not  barred  when  the  action  upon 
it  was  commenced,  tbe  period  of  limitation  not 
expiring  till  July  20,  1872,  excluding  from  the 
cumputnlion  the  Interval  between  January  28, 
1861,  and  March  80, 1870,  a«  required  by  all- 
ele 12,  section  43  of  the  Constitution  of  Texas 
of  1870. 

But  tbe  statute  quoted  does  not  apply  to  mita  [1471 
for  the  foreclosure  of  a  mortage  and  sale  of  *■ 
the  mortgaged  property,  such  as  tbe  present. 
Such  suits  are  not  Bcnons  of  debt  grounded 
upon  a  contract  in  writing.  They  are  suits  to 
enforce  the  lien  of  the  mortgage  for  the  satb- 
faction  of  the  debt  secured  by  iL  If  that  debt 
la  barred  by  the  Statute  of  UmttatioDa,  then, 
according  (o  the  law  in  Texas,  the  foreclosure 
suit  Is  bured,  but  not  otherwise;  for  tbe  motU 
gwe  Is  a  mere  inddeut  to  tbe  detiL  It  was  ao 
hwl  by  the  Supreme  Court  of  Texas,  In  ESom 
V.  Clann<»i,32  Tex.,  344.  where  It  says:  "Jf  the 
notes  were  a  subsisting  debt  at  the  time  of  the 
institution  of  the  suit,  not  barred  by  tbe  StiU- 
ute  of  LimitaUoDH,  the  mortgage  executed  con- 
temporaneously to  secure  tneir  payment  was 
stIU  valid  as  Itnig  as  tbe  debt  remained  unsatla- 
fled.  No  matter  atwhat  time  Ibe  power  of  tbe 
court  wa*  ioTOked  for  Ita  orilectlOD  and  fore- 
cloeure  and  for  a  decree  to  subject  tbe  mort- 
gaged property  to  the  satlsfactloi)  of  the  debt, 
u  waa  opnortune  if  the  Jurisdiction  of  tbe  cottrt 
over  the  debt  itself  was  not  ousted.  The  mort. 
gage  was  but  an  incident  of  tbe  debt,  and  tbe 
incident  in  law,  aa  In  logic,  must  abide  the  fata 
of  theprlndpal."  See,  also,  AnUn* r.  AerM, 
38  Tex.,  C61;  J>h«  t.  OraSam,  U  Tex.,  487; 
fianagan  t.  Cv^anan,  48  Tex.,  841. 

There  is  no  force  in  the  suggestion  that  al- 
though the  defense  at  tbe  Statute  of  Limlta- 
Uona  would  not  avail  Jaa.  B.  Swell,  because 
indgment  had  been  rendered  against  him  be- 
fore the  bar  took  elfect,  H,  nevertbelesa,  b  a 
protection  to  Geo.  W.  Ewell,  because  be  la  a 
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the  lime  limited  for  an  action  to  recover  the 
debt.  For  tbe  present  suit  is  not  to  recover  the 
debt,  nor  U  it  i  suit  sgainsl  (}«0.  W.  Ewell. 
He  is  B  party  defendant,  because  he  baa  an  in- 
terett  by  a  subsequent  conveyance  in  the  lands 
MUgbt  to  be  sold  under  the  mortga^.  He  has 
tu  equity  a(  redemption,  which  entities  liim  to 
prevent  a  foreclosure  and  sale  by  payment  of 
the  tnortga^  debt;  hut  the  debt  he  has  to  p^ 
riAtti  ^  '"*^  ^^  own,  hut  that  of  Jas.  B.  EwelL  U 
1^*01  iie  can  show  that  that  debt  no  lonper  exists,  be- 
cause it  has  been  barred  by  the  Statute  of  Lim- 
itations, be  is  entitled  to  do  so;  but  he  must  do 
it  by  showing  that  it  U  burea  as  between  the 
parues  to  it.  If  not,  the  land  is  still  subject  to 
tbe  pledge,  because  the  condition  has  not  been 
performM.  It  Is  not  to  the  purpose  for  the  ap- 
pellant to  show  that  he  owes  the  debt  no  longer, 
for  in  fact  he  never  owed  it  at  all;  but  bis  land 
is  subject  to  its  payment  as  lone  as  it  exists  an 
a  debt  against  the  mortgagor,  for  that  was  its 
condition  when  his  title  accrued. 

2.  Tbe  second  defense  is  lliat  of  usury.  The 
statute  of  Texas  on  that  subject  has  already 
been  quoted.  A  contract  of  loan  at  a  stipu- 
Uted  rote  of  interest  greater  than  twelve  per 
cent  per  annum,  is  declared  to  "be  void  and  of 
no  enect  for  the  whole  premium  or  rate  of  In- 
terest only; "  but  the  principal  sum  may  be  re- 
ceived and  recovered.  The  provision  of  the 
Constitution  of  Texas,  section  44,  article  IS,  re- 
pealing this  and  all  existing  usury  laws,  la  m 
follows: 

"  All  usur^  laws  are  abolished  in  this  State, 
ftnd  the  Legislature  is  forbidden  from  making 
laws  limiting  tbe  parties  to  contracts  in  the 
amount  of  interest  tbey  may  a^ree  upon  for 
loansof  moneyorother  property;  P/wiifei/,  This 
section  is  not  luleoded  to  change  the  provisions 
of  law  fixing  the  rale  of  interest  in  contracts 
where  the  rate  Is  not  speciBed."  2  Paschal, 
Annotated  Dicesl  Laws  of  Texas,  1182. 

It  is  claimed  by  the  appellant  that,  notwith- 
■tanding  this  repeal  of  the  usurv  laws,  the 
rights  of  the  parties  are  to  be  determined  ac- 
cording to  the  law  in  force  at  tbe  time  the  trans- 
action look  place;  that  by  the  terms  of  that  law 
the  contract  between  Dagga  and  James  B. 
Ewell  was  void  as  to  the  entire  interest  reserved 
and  paid;  that  no  subseouent  law  could  make 
TBiid  a  contract  originally  void;  and  that  the 
appellant  is  not  bound  by  the  judgment  ren- 
dered against  James  B.  Ewetl  in  favor  of  Daggs, 
and  is  entitled  in  the  present  suit  to  make  the 
defense. 

It  is  qull«  trtie  that  the  usury  statute  re- 
ferred to  declares  the  contract  of  loan,  so  far  as 
the  whole  interest  Is  concerned,  to  be  void  and 
of  no  effect.  But  these  words  are  often  used 
[  14Q]  In  statutes  and  legal  documents,  such  as  deeds, 
leases,  bonds,  mortgages  and  others,  in  tbe 
sense  of  voidable  merely,  that  is,  capable  of  be- 
ing avoided,  and  not  as  meaning  that  tbe  a~~  ~~ 
transaction  is  absolutely  a  nullity,  as  if  i(  u 
bad  existed.  Incapable  of  giving  rise  to  any 
rights  or  oblirations  under  any  circumstancca. 
Thus  we  speak  of  conveyances  void  as  to  cred- 
itors, meaning  that  creditors  may  avoid  them, 
but  not  others.  Leases  which  contain  a  for- 
fcilure  of  tbe  lessee's  estate  for  non-payment  of 
rent,  or  breach  of  other  condition,  declare  that 


meaning  that  the  forfeiture  may  be  enforced  by 

re-entry,  at  the  option  of  the  lessor.    It  Is  sonifr 

times  said  that  a  deed  obtained  by  fraud  ia  void, 

meaning  that  the  party  defrauded  may,  at  liis 

election,  treat  It  as  void. 

AU  that  can  be  meant  by  the  term,  according 

any  legal  usage,  is  that  a  court  of  law  wiS 

)t  lend  Its  aid  to  enforce  the  performance  of  a 

intract  which  appears  to  hove  been  entered 

into  by  both  the  contracting  parties  for  the  e: 

Jurposec* '  -  '-■     ~ 
ibiled  t 
Leg.  Max.,  732. 

And  LoM  Manafleld,  in  Boimati  v.  Jo/ititon, 
Cowp.,  341,  stated  the  ground  on  which,  in 
such  cases,  courts  procMd.  He  said:  "The 
principle  of  public  policy  Is  this;  Er  deio  mala 
-un  cntvr  aeUo.     No  court  will  lend  Its  aid  to 

man  who  founds  his  cause  of  action  upon  an 
immoral  or  an  illegal  act  If,  from  the  plaint- 
iffs  own  stating  or  otherwise,  the  cause  of  ac- 
tion appear  to  wise  tz  tnrpi  eavaa,  or  the  trans- 
gression of  a  positive  law  of  this  country,  then 
Uie  court  says  he  has  no  riirbt  to  be  assisted. 
It  is  upon  that  ground  the  court  goes,  not  for 
the  sake  ot  the  defendant,  but  because  they  will 
~  yi  lend  their  aid  to  such  a  plaintiff." 

And  the  effect  is  the  same.  If  tbe  contract  is. 
In  fact,  illegal,  as  made  in  violation  of  a  slat 
uie,  whether  the  statute  declares  it  to  be  void 
lOt.  Bank  v.  Oweni,  2  Pet.,  627.  "There 
be  no  civil  right,"  said  3fr.  Jvtiict  Jobn- 
Duu,  in  that  case,  "  when  there  can  be  no  li^l 
remedy;  and  there  can  be  no  legal  remedy  for  [160] 
that  which  is  Itself  illegal." 

A  distinction  Is  made  between  acta  which 
..  e  mala  in  le.  which  are  generally  regarded  at 
absolutely  void,  in  the  sense  that  no  right  or 
claim  can  be  derived  from  them;  and  acts  wblch 
are  maia  prokibita,  which  are  void  or  voidable, 
according  to  the  nature  and  effect  of  the  act 
prohibited.  Fletcher  v.  Stent.  3  Pick.,  250.  It 
was  accordingly  held  in  Msi^sicbusetls  that  a 
mortgage  or  assurance  given  on  a  usurious  con- 
sideration, was  only  voidable,  notwithstanding 
the  strong  words  of  the  statute.  Qretn  v. 
Kemp,  18  ilasg.,  515.  And,  in  such  cases,  the 
advance  of  tbe  money,  although  the  contract  is 
illegal,  for  usury.  Is  a  meritorious  considers- 
"'  a,  sufBcient  to  supporlasubacquentliability 
promise,  when  the  jMisitive  bar  of  the  stat- 
ute has  been  removed.  "A  man  by  express 
promise  may  render  himself  liable  to  pay  baclc 
money  which  he  had  received  asaloan,  uiough 
some  positive  rule  of  law  or  statute  intervened 
at  the  time  to  prevent  tbe  transaction  from  con- 
stituting a  legal  debt."  Flight  v.  Rted,  1  H.  & 
C,  703;  33  L.  J.  {N,  8.)  Exch.,  265. 

Tbe  effect  of  the  usury  statute  of  Texas  was 
to  enable  the  party  sued  to  resist  a  recovery 
against  him  of  the'lniercst  which  be  bad  con* 
tracted  to  pay,  and  it  was,  in  Its  nature,  a  penal 
statute  inflicting  upon  the  lender  a  loss  and 
forfeiture  to  that  extent.  Such  has  been  the 
general,  if  not  uniform,  construction  placed 
upon  such  statutes.  And  it  has  been  quite  as 
generally  decided  that  the  repeal  of  such  laws, 
without  a  saving  clause,  operated  retrospective- 
ly, so  as  to  cut  off  the  defense  for  the  future, 
even  in  actions  upon  contracts  previously  made. 
And  such  laws,  operating  with  (hat  effect,  ha\-e 
been  upheld  as  against  all  objections,  on  tbe 
ground  that  they  deprived  pM-Uea  of  vested 
108  U.  S. 
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_  _  .MttUt.  LemiU,  15 N.  T.,9;  Banlfw. 
JUra,S8  Conn..*?:  n«(A  t.  Wadimtik,K 
Coun.,  140;  JndrmMT.  BummB,  TBlackf.,  4?4; 
IFoni  r.  jr<mn«(y,  ISInd.,  08;  JoanvfUtT.  A««, 
SS  OraL,  1;  ParmOte  t.  XawmiM,  tt  T&.,  ttl; 
n^tmfr^T.  ajrvpot,  27  Ark.,  St. 

And  UwM  decunoDi  rest  upon  loUd  mnnid. 
iDdependent  of  the  oatnra  ra  the  forfdtim  u 
k  penol^,  wbkh  U  taken  vrnt-y  \>j  %  repeal  cS 
ihe  Act,  the  more  genenl  and  dtimet  pnnd^ 
OD  which  thej  an  to  be  mpportea  li,  that  the 
right  at  a  defendant  to  arofd  hU  coDtnct  la 
glren  tohlmb^itatnte,  forpurpoaeaof  llaown, 
and  not  bccauae  It  affecta  the  merits  of  hlaobU- 

lUon;  and  that,  whateTBT  the  ■latntegl'raa,  nn- 

T  each'  drcnmatances,  a*  long  u  It  remaim 

•  flari,  and  not  real]  Eed,  by  luTtng  pawed  into 
a  completed  tranaactloB,  nur  by  a  inbaeqiieot 
■tatnle  be  taken  away.  It  u  a  priTKen  that 
belong!  to  the  remedy,  and  forma  no  element 
to  the  righta  that  Inhere  In  the  contract.  The 
benefit  which  he  haa  reodved  aa  the  oimaldeTft- 
don  of  the  omtract,  which  contrair  to  law  he 
actually  made  la  Jitat  ground  fm  tmposlnff  imoii 
hhn,  iv  nbeemient  kgidatimi,  the  &baity 
which  be  Intended  to  tncnr.  That  mlncIiA 
haa  been  repeatedly  amionnced  and  acted  npcm 
by  thb  court  Baad  t.  FlatHmirtUk.  decided  at 
the  preaent  Term  rani*,  4141.  And  i 
r.  MeBkafn,  16  Ohio,  847;  JtAamm  t 

Id..  97;  TnuUar.MeOmaiht^iOido 

SaUtrlM  w.  jrolttnMm  le  B.  A  B.,  109i  i  FM., 
880;  WattoH  V.  Jfmwr,  8  Pet,  88. 

The  i(g]it  which  the  cotann  or  iqwaling 
Act  takea  away  In  anch  a  obm  la  the  ri^t  In 
the  par^  to  avMd  hie  contract,  a  naked  legal 
light  which  It  la  nnially  mjiut  to  Inalat  upon, 
a&d  whkh  no  oonititutfonal  prOTiaion  waa  ever 
deaigned  to  protect.  Cooley,  Conit.  Ltm.,  878* 
and  caaee  died. 

Tbecaae,ofSM«T.  ObnKM,  89  Tex.,  MO, 
dted  and  relied  00  by ooonael forlbe ^^iMlaBt, 
we  cannot  taoept  aa  a  aettlement  of  the  law  of 
to  the  contraiy.  The  oidnion  doeanot 
.  BT  the  anemoD,  but  dlimlMee  It,  «)  flie 
aaMim  pUoB  that  the  tiKt  that  the  acticai  waa 
brought  before  the  adoption  of  tha  OtmatUn- 
tkm  which  contained  the  repeal  <rf  die  lAoiy 
lawB,  pnrenled  the  an>llcatlon  of  the  rule. 

It  la  our  opinion,  tberefiM«,  that  the  defenae 
ot  nauiy  cannot  aviO  the  q^ellant,  bf  reaaon 
of  the  constltutiona]  repeal  of  the  itatnte,  on 
the  continued  existence  of  which  alone  hla  de- 
fense reeled. 

8.  It  to  nert  objected  that  then  la  error  hi 
[IftSl  the  amount  of  the  decree.  In  allowing  Intereat 
at  the  rate  <rf  twelve  per  cent  per  annum  on  the 
amount  of  the  Indgment  agidntt  Jamea  B, 
Swell,  Instead  of  finding  the  amount  due;  Ir- 
leapectiTO  of  the  Judgment  by  calculating  la- 
teieet  upon  the  note  Itaelf  ainoe  its  maturity, 
gtring  proper  credlla  for  pajmeiits,  at  the  mte 
el  dflit  per  cent  per  annum.  The  amount  of 
the  alleged  error  Is  $800.as,  bdng  the  differ 
cnoe  between  90,980.93,  which  la  aald  to  be  the 
amount  of  Ihedectee,  and  90,174.97,  which  it 
b  elatmed  la  the  true  amount  The  law  of 
Texas  prorldea  that  "  On  all  written  contracts 
ascertaininjt  the  aom  payable,  when  no  sped- 
fled  rate  ofiulereet  la  agreed  upon  by  the  par- 
tlee,  interest  shatt  be  allowea  at  the  rale  (tf 
108  v.  8. 


time  when  the  earn  Is  due  and  payable."  Pa^ 
chal,  I»K.  of  Uwe,  art.  8940;  R?8.,  167».  art 
SOTO;  and  alao  that  "  All  Jndgmente^Uie  eer- 
eral  courts  of  thia  Stale,  ahdl  bear  Intenet  at 
the  rate  of  d^tpCT  cent  per  annum  bMn  and 
after  the  date  m  the  Judgment,  except  when 
the  contract  upon  which  the  Jud^nent  Is  found' 
ed  bean  a  apecUled  intereet  gr^er  than  eight 
per  cent  per  annum,  and  not  exceeding  the 
nighest  rate  of  coBTeotJooal  intereat  pwi^tted 
by  law  (twelve  per  cent},  in  which  case  the 
Judgment  shall  bear  the  same  rate  of  interest 
apedlled  in  such  contract  and  after  the  date  of 
auch  Judgment"  Faadia),  Dig.,  art  SMS;  R. 
&  J979,  art  8960. 

Tb»  contract  oa  irtdch  the  Judgment  waa 
ftFUuded,  atlpiilated  for  no  rate  of  Interest,  the 


In  the  note  itself  ud,  consequently.  It  Is  otI- 
dflot  that  the  decree  ahould  not  have  allowed 
interest  on  the  debt  at  a  rate  neater  than  d^l 
per  cent  The  amount  of  tna  decree  sbrald 
have  been  the  aom  actually  due  upon  the  mnt- 


Jtr  cent  per  annum  to  the  time  of  the  decne, 
prll  30, 1B79,  glvlog  premier  credit  t<«  pay- 
made  OB  acconnt  from  time  to  line. 


which  amounta  to  90.174.97,  and  on  which  in- 
tereat  la  to  be  allowed  at  the  same  nte  until 
paid. 

In  oor  <q>lnion,  the  amellant  la  entitled  to 
have  thia  correctioo  maoe.    He  Is  Dot  bound 


by  the  Judgment  agafaut  Jamea  B.  Swell,  to  [1691 
mttch  he  la  neither  par^  nor  prlTy,  and  wbJoh 
rendwed  aft«r_the  i^peUimt  aogulied  h 


title  to  the  land.  He  ta^  eonaeqneo^,  not  cut 
oB  from  hla  ilidit  to  set  up  the  matter,  on  which 
be  now  insista.  ZM  t.  SboO.  4  Pet,  BOOt 
AvloaiiyT.JfiZbr.l  SUn^  (»  H.  J.  Cb.),  807; 
At4a» T.  Ai^inM^  44  H.  T .  CM:  JM  T.  Arlj. 
8  Paige  040;  Orem  ▼.  JVm-,  89  Fa.  St,  801. 

aawtittl/NHMf  li  AadiwaiMltibfMts^faMrMr 
tobt  tillmMd  ttwwii.  aa  alrtadg  i»iuiit»d,  smf 
»m0U»wui^aUoit,nfirmai,aaekpanifpt^ 
^JKi  0«n  eetti  in  Ikii  court. 

Jum'h.  Ni^ecMV.  Oacfc,  8u«.  Oonr^  V.  & 

Otted-llSU.S..«K 

In  Uie  Hatttt  of  WILLIAM  G.  WARDEN, 
JOSEPH  O.  POTTS,  JAllES  A.  WBIOBT 
ASD  EDWARD  N.  WRIGHT,  PetlUonen. 

(Baa  a.  a,  BaiMTter's  •&,  as  "  Tlw  BttptntoNd,"  riA, 

JfulgmtiUMgaiiutpHneipalMtd  tmtlit—^»U<f 
•flpMf—eupenedeas  imit 

1.  trpco  ■  athnilattao  aiMiuted  under  the  prO' 
takoM  of  eeaUon  eu  of  the  B«Tisad  Btatotes,  Jodf. 
lent  anlnat  both  inUMlpal  and  suieMee  nay  be  i^ 
>rat3itSB  Umeof  naderinctbedame  in  the 


BitbmittaiMar.lM.aiS.  . 


ib.Google 


I«ft-1M 


SuTBuac  CouBT  or  tbi  TJhitxd  Statu. 


Oct.  TMJUt, 


PETinOH  for  an  altenuUTe  writ  of  taan- 
datrnu. 
The  biitorf  uid  tacts  of  the  cue  miffldentlj 
Kwear  In  the  opinion  of  the  coiul 
See,  ftbo.  Ilia  cate  of  Th»  BOgmiand  y.  An- 


"VTi. 


_'.  IfortttnP.  Hi 

The  reUlotBarenotL 

In  which  the  decree  is  entered  acainat  tliem. 
The;  are  niretka,  and  not  entitled  to  an  appeal 
or  writ  of  error.  The  Wanata.  9S  C.  B.,  605 
(XXIY.,  4«Z);  7%e  Ann  Cardiju,  S  WaU.,  S48 

(eeu.s.,xvn.,8se). 

Tlier  are  dnHived  of  the  uae  of  tbdr  real  ea- 
tate  by  the  docket  en  trr  of  a  decree  againtt  them 
aa  atipulalora;  which  oecree  beeame  Tacaledby 
-a  appeal  taken  by  the  claimant  to  "-' 


Their  only  lemedy  la  by  nundanutt,  aa  pro- 
Ubitfon  doea  not  lie  to  tbe  drcult  courL 

Ban*  T.  AMfny.  1  Pet,  Mt. 

llie  illenlitT  of  the  decree  agabut  aiipnU- 
tors  before  nDaladjudicatfMi  on  appeal  haabeen 
pasaed  upon,  by  Mr.  JtnUM  Blatcliford,  in  the 
Circuit  Court  of  New  York. 

Th»  Nm  OrtMfH.  17  Blatdif.,  91S. 

An  appeal  in  admiralty  Tacatet  and  RUpeDds 
the  sentence  of  ttie  aubOTdinate  court. 

Tlu  Otutivt,  U.  8.  «.  At«rt,  SCranch.,  11«; 
U.  8.  T.  Prttton,  8  Fet ,  ttS;  WUcart  v.  Davdui. 
a  Doll,  831;  Th*  JmcHU,  IB  Wall.,  7S  (66  0. 
8..  XXII.,  U). 
This  principle  goTemiall  ^)peal8  in  admiral^. 
The  appeal  lakee  up  the  ret.  Bo  that  the  die- 
trict  court  after  an  appeal  perfected  can  not 
make  an  order  in  refer^ce  to  the  cauae. 

T/uailttet0r,SWb»t,lH:n«LuaB«</nipra) 

There  waa  no  (^ipodng  ooiuueL 

3ir.  Cn*<^/tMtfM  Wait*  delivered  tbe  ofdti- 
loa  of  0»  conit: 

Tbe  petitionera  In  thia  oaae  ahow  that  t 
entered  Into  ft  Ulpalatloa  in  theanmof  t70,.., 
on  bebaltof  Samueljackaon.nuiateraud claim- 
ant of  the  aleamahip  Bdgeidand,  in  a  auit  for 
colliaion.  In  tbe  Diatrict  Court  of  the  United 
Statea  for  the  Eaatem  Matrict  of  Pennaylrania, 
conditioned  in  the  fidlowing  worda  "Now,  it 
the  Bald  claimant  ahaU  and  will  truly  abide  by 
all  orders,  Int^locutory  or  final,  of  nld  cour^ 
and  of  any  appellate  court  in  wUcb  the  aaid  aui  t 
may  be  hereafter  depending,  and  ahall  fulfil] 
and  perform  aur  Judgincut  or  decree  which 
maybe  lenderea  In  the  premises,  and  also  pay 
all  costs,  etc.,  thIa  atipulftUon  ahall  be  Toia, 
otherwise  In  force,  and  eMCUtlMi  may  laaue  by 
Thrtna  thereof  at  one  and  the  same  time  against 
any  oralitbeparUes  to  thiasllpulatlon.''  Ade- 
cree  was  entered  ag^nst  the  steamer  In  the  dis- 
trict court  From  that  decree  an  appeal  was 
taken  to  the  drcnit  eonrt  f  or  tiie  district,  where, 
on  the  14th  of  October.  1881,  It  was  decreed 
"That  tbe  libelant  KCOTor  for  himself  and  the 
other  parties  in  interest,  from  the  respondent, 
Bamnel  Jackson  and  bis  stipulators,  Joseph  D. 
Foul  William  O.  Warden,  EdmurdN. Wright 
and  Jamea  A.  Wriest,  his  or  their  damagea  for 
the  colMoD  mentioned  la  the  libel  •  •  • 
b  aU,  the  aum  of  $B1,S»4.14.'' 
IS  also  enltfed  as  a  Uen  a(^ln«t  the 
real  eatale  of  the  stipulators. 


Upon  the  rendition  of  this  decree  an  appeal 
was  taken  by  the  claimant  to  this  court,  tbe 
petUoneia  signing  a  $up«rtedeat  bond  aa  sure- 
ties. The  petitioners  being  seised  of  real  estate 
In  the  district,  applied  to  the  circuit  court  to 
vacate  the  decree  against  them,  on  tbe  ground 
that  it  was  Inadvertently  entered  and  caused  a 
cloud  OD  the  titles  to  their  property.  Tbeoourt 
declined  to  make  the  order,  and  this  application 
ia  DOW  presented  for  a  mandamtu  to  the  Judges 
of  the  court,  requiring  It  to  be  done. 

It  Is  not  stated  In  the  petition  that  tbe  stipu- 
lation was  executed  under  tbe  provisions  of  sec- 
tion HI  of  the  Revised  Sututee,  but  for  tbe 
puipoeea  of  this  application  we  aaaume  It  was, 
there  being  no  representation  to  the  conTrary. 
Tltat  section  providee  In  expreu  terms  for  a  re- 
turn of  the  stipulation  to  the  court,  and  that 
"  judgment  thereon  against  both  principal  and 
sureties  may  be  recovered  at  the  time  of  render- 
ing the  decree  In  the  original  cause."  It  would 
seem  as  though  nothing  more  was  needed  to 
show  the  power  of  the  court  to  include  the  stip- 
ulatora  in  the  original  decree.  Under  eectloo 
lOOT  of  the  Revised  Butules,  no  execution  can 
issue  until  the  expiration  of  ten  days  after  the 
entry  of  the  decree.  In  this  respect  these  de- 
crees are  like  others.  An  appeal  with  iupm&- 
4ea»  stays  execution  acninst  tbe  stipulators  as 
well  aa  the  principal.  Therefore  there  is  noth- 
ing In  the  decree  inconsistent  with  the  provision 
in  the  stipulation  In  respect  to  the  time  when 
execution  may  issue. 

It  is,  no  doutil,  within  tbe  power  of  the  court 
to  postpone  a  docree  against  the  sureties  until 
aftor  the  time  for  app^  by  the  principal  has 
expired,  and  then  to  proceed  on^  on  notice. 
Such  is  the  practice  in  some  of  the  drcuite,  but 
we  can  find  nothing  in  tbe  statute  which  makes 
tbiahaperative.  Inthecaseof  77i«jreHQrI«ant, 
1?  Blatcht. ,  aiS,  to  which  our  attention  baa  been 
directed  by  the  counsel  for  the  petitioners,  the 
proceeding  was  against  tbe  sureties  for  the 
cIainiants,on  their  appeal  from  (he  district  court 
to  tbe  circuit  court,  and  thecourt  refused  to  al- 
ter the  judgment  on  such  a  bond  until  after  the 
time  for  perfecthig  an  appeal  to  this  court  had 
expired.  That  was  an  entirely  different  ques- 
tion from  itie  one  presented  hoe  upon  a  stipu- 
lation entered  Into  under  section  HI. 

It  is  imneceasary  to  consider  whether  In  law 
the  decree  is  a  lien  on  the  real  estate  of  the  stip- 
ulators after  the  appeal.  Our  inquiry  is  not  as 
to  the  effect  of  the  decree,  but  as  to  the  juris- 
diction of  the  court  to  enter  It.  If  there  wss 
Jurlsdielion,  any  error  that  may  have  been  com-  | 
mitled  cannot  be  corrected  by  mofxiinnuj. 

^,  won  Vi»  ihoteiju/  made  by  tht  petitiontri, 

» art  eUarly  of  opinion  tAey  ar»  not  entitUd  li 
IIU  TdUf  Oity  aik,  Oie  aUemative  uril  i»  d&nied. 

Trueoopr.    Test; 

Jamea  H.  UaKenner,  CkiTk,  Buik  Conrt,  U.  B. 


LKTI OOLDENBSRO  rr  kU.  Ftgt.  tn  Brr., 

•. 
THOMAS  HURPHT,  Late  Collector  of  Oia 
Post  of  Nbw  Tobx. 
(See  8.CL,  Beporter'S  ed..  IBI-IM.) 
Limitatiottt    <ot»  tetM  as  (s. 
1.  In  tbe  Iwklatlon  of  Ooiwieas  «n  tlM  subject  of 
— —- ' — ^,Ae  words  "oommenoad"  and  "tnoucbt" 
108  U.  8. 


ib.Google 


Bastor  ▼.  Qeileb. 


lai.  les 


[No.  188.] 
Argved  Mar.  16,  JS8S.     DtcideiMifr.  t6, 1883. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
Tork. 

Tbia  ftctioQ  wu  brought  to  the  Superior 
Court  of  the  CIt;  of  New  Tork,  hy  the  pUIul' 
Iffi  Id  error,  to  recover  certain  duties  wlilch 
thi^  hkd  psld  under  protest.  The  cause  wm 
tubsequentl  V  removed  into  the  court  below. 

The  trial  having  resulted  In  a  verdict,  b^  di- 
rection of  the  court,  and  Judgment  In  favor  of 
the  defendants,  the  plaintiffs  sued  out  this  writ 
of  errcn-. 

The  cause  Is  stated  bv  the  court. 

Mr.  Stephen  G.  CIark«,  for  plaintUb  in 

Mr.  W».  A.  Kknry,  Aut.  Attg-Qen.,  for 
defendant  in  error. 

Mr.  CAi^/iMCtoWalte  delivered  me  opin- 
loa  of  the  court: 

Iliis  was  a  suit  to  recover  back  duties  on  im- 
ports paid  under  protest,  commenced  in  the 
Superior  Court  of  the  Citv  of  New  York,  be- 
[16S]  fore  Lbe  enactmentof  the  Revised  Statutes,  and 


14, 18  Stat,  at  L..  SIQ,  then  in  force.  Thefacts 
are,  that  the  dedsion  wu  nude  by  the  Secre- 
tary on  the  28th  of  Ha;,  1873,  and  it  was  agreed 
at  the  trial  that  the  ninety  days  expired  on  the 
S6tb  of  August  A  sumntons  In  the  case  was 
made  out  in  due  form  of  law,  bearing  date  Au- 
gust 21, 1872,  and  efforts  were  made  to  serve  it 
on  the  Collet^  without  the  intervention  of  the 
sheriff,  but  faiUng  in  this,  the  summons  vas.on 
the  26th  of  August,  delivered  to  and  received 
by  the  sheriff  of  Uie  Coun^  of  New  Tork, 
where  the  Collector  resided, with  theintentthat 
It  should  be  actually  served.  Service  was  in 
(act  made  on  the  S7tb. 

The  New  Tork  Code  of  Civil  Procednre, 
wc.  M,  is  as  follows: 

"An  action  i*  commenced  as  to  eadi  defend- 
ant wheu  the  anmmoDS  is  served  on  him,  or  on 
ft  co-defendant,  who  is  a  Joint  contractor,  or 
otherwise  united  in  interest  with  him. 

An  attempt  to  commence  an  action  Is  deemed 
squivalent  to  the  commencement  thereof  .within 
dK  meaning  of  this  title,  when  tbe  summons  is 
delivered,  with  hiteut  that  ft  shall  be  actually 
•erred,  to  tbe  sheriff  or  other  officer  of  the 
eountv  in  which  the  defendants  or  one  of  them 
osually  or  last  resided." 

A  suit  is  brought  when  En  law  It  Is  com- 
menced, and  we  see  no  rignitlcance  in  the  fact 
'  tt  In  tbe  legislation  of  Congress  on  the  sub- 

■t  of  lltnitatiMU  the  word  "  com 


Jectof  limltatiMU  tbe  word      _ 

sometimes  used,  atid  at  other  times  the  word 
"btought"    In  this  oonitection  the  two  words 


HmniMriBanlloSt^ 

-.B-OomU.  SeenoUto 

Tkrlor,  S  U.  ■,  (UWbeaC).  IK 


evidently  mean  the  same  thing,  and  aieused  In- 
terchangeably. As  this  suit  was  begun  in  a 
state  court  of  New  York,  the  laws  of  that  Btate 
must  determine  when  it  was  brought,  and  as 
that  Is  prescribed  by  Statute,  we  have  no  need 
of  inquiry  as  to  tbe  practice  in  other  States,  or 
the  rules  of  the  common  law. 

As  it  was  conceded  that  under  the  decision  dt 
this  court  in  Arthur  v.  Lality,  W  U.  S..  119 
(XXIV.,  786],  the  ImporterB  were  entitled  to  a 
verdict  if  the  suit  was  brought  in  time,  it  fol-  risAi 
lows  that  tht  itutmetton  qf  On  court  to  find  for  ^ 
tht  CoUeetorwai  erroneouM.  71iejudgm»nti»r»- 
vermd,  and  tht  eaam  remaiuledfpr  a  mu  tri^. 

ttaeoafj.  Test;  _ 

James  B.  UcKenner,  derk.  Sup.  Couit,0.a. 


R  VL  BARTON,  Jr.,  Assignee  In  Bankruptcy 
of  KgwT.KW  &  BXBXoit,  PfjT.  in  Brr., 

JOHN  GEILEK 
{See  8.  C»  BQ>ortei's  ed.,  IBI,  lO.) 

In  a  case  where  the  quntkni  I*  entlieir  one  ot 
tact,  and  there  It  no  dlsputs  about  the  law,  and  this 
court  ta  nttolted  with  the  concluatoo  reached  be- 
low, the  decree  wlU  be  atBrmed  wlthoat  setting 


iheevldenqe, 

[No.  IBST 

BvbmiUtd  Mir.  16, 18S3.  Deeidtd  Mar. «,  1883. 

P  ERROR  to  the  Supreme  Court  of  the  State 
of  Tennessee. 
The  case  la  sufficiently  stated  by  the  court. 
Mfim.  H»nry  E.  JaefceoB  and  J.E.Bail^, 
for  plaintiff  in  error. 
No  counsel  appeared  for  defertdant  In  error. 

Mr.  OhitfJvUit*  Walt*  delivered  tbe  opin- 
ion of  the  court : 

This  was  a  suit  In  equity  brought  in  a  state 
court  of  Tennessee  by  Barton,  as  asdgnee  In 
bankruptcy  of  Eesder  St  Harmon,  to  set  aside 
a  conveyance  made  WKesaler,  one  of  the  bank-  iwt\ 
rupta,  to  Qriler,  and  lbe  only  question  presented 


by  the  writ  of  error  Is, whether,  npon  the  testi- 
mony embodied  in  tbe  record  and  consideTed 
by  the  Snpreme  Court  of  Tennessee  In  tbe  de- 


termination of  the  cause.  It  should  have  been 
found  that  tbe  conveyance  was  In  fnkud  of  tbe 
bankrupt  law.  Tbe  queation  is  entiielv  ooe  of 
foct,  Tbwe  can  be  no  dispute  about  the  law. 
It  Is  anffldent  to  say  that,  after  a  careful  exam- 
inatloo  ot  tbe  teaUmony,  we  are  aatisBed  with 
the  conchisirai  llnally  reached  below.  It  would 
serve  no  useful  purpoae  to  set  forth  In  an  (nrin- 
fou  the  det^la  oi  the  evidence,  or  to  enter  uio 
any  discussion  as  to  its  effect. 


Uoigirmtd. 
TnMOopr.   Tiati 


Aiprsm*  Oowrtff^KMtm 


H.  HoKsonor,  Osrk,  Bup.  OMiit,0.  ■• 


ib.Google 


ScntXHB  COUBT  OV  THE  UXTTBD  StaTBC 


Oct.  Tkbm, 


BENJAHIN  8.  HILTON,  .ijifrf., 

WILLIAU  H.  DICEIN60N. 
0M  B.  O,  Baport«r%edul»-inL 

a^n—matttr  in  H^mtt-^uritdi^tenia  amount, 

L  rnwiimiiali  maBtbenroaBcnitod  Uka  otL 

pMli,  moA  u  not  pert eoted^untu  Ions  Bnar  the  Um« 
vheQ  by  Ikv  they  ahould  be,  ther  inU  be  "     ' 
for  want  of  proaeoutlon. 

);  If,  oo  tooUns  Into  •  noorO,  tUi  oomt  Dndt  It 
bai  no  JiiTMkdoD,  tt  H  Its  dutr  to  dlsmlB  the  cue 
on  IH  own  motloa,  wlUiouC  wiltliic  the  notion  of 

8,  Upon  • 


8,  upon  aaocatlon  a , 

oowt,  daiwDdent  upon  nmount  m  to  both  MrttM, 
the  matter  In  dlnnito,  on  wlilcbouTjuitsdIouoD  de- 
pend*, li  the  nwuw  Id  Oiapute  betw  "  -■- 

M  tbo  «Me  Mand*  upon  the  wrtt  of  M 
thatJi  toBr.  ■■  It  iluuk  In  thtaoou 

4.  iUi  oouTt  hM jiuMieUrai  of  » ' 
■ppeel  br  •  plnlntUf  bekrw.wben  becu. 
or  DMire  tlian  our  jnrlwllotlon  rsquln 


to  the  JurMlctkn  of  thta 

_  jmauat  m  to  both  r-^- 

on  wlilcb  ourJuiMlof 

■  liapute  between  the  vmua 

the  wrtt  of  eROc,  or  ftppeal 


whleh,  belns 
oeouoiea  rrom  me  einount  or  Tminew^  * —  ' 

for'^i&hebUM 

(.  nUioourtliW' 

nppeel  bj  n  defendant  when  the  leooTerjr  anliiM 
him  1(  M  mueh  tn  amonnt  or  vahte  H  It  nquMd  to 
brine* MM benyu  '    ' 


JiuMMioa.be  k  de(«Med  upon  hk  plea  wboUy,  or 
iMonteoSkr  ID  amount  wbMi  betns  deduoted 
fnm  hU  dalm  a«j>le*ded,  leavea  enongfa  toilToua 
JuiWetion.  whiM  bae  not  been  allowed.' 
e.  31m  amount  aa  itated  In  the  body  of  I 


[No.  581.] 
Bubmittid  lU.  t,  USa.  Jkeidad  Mar.  te,  USS. 

APPEAL  from  the  Supreme  Court  of  the  Dla- 
trlct  of  Columbi*. 

The  history  and  facta  of  the  case  appear  in  the 
opinion  of  the  court  and  In  the  brief  for  »ppel- 
UnL 

On  motion  to  dUmlM. 

Jfr.  nmak'W.  Ha«kattforIHcklnaDn,tn 
■Opport  of  motion: 

A  par^  appealing  from  pert  of  a  decree  hd- 
mlta  the  lemaindar  to  be  correct 

9  Dan.  Ch.  Pr.,5tli  ed.,  1467:  Sam/t.Wmt- 
*m,  a  N.  T.,  OOB;  Jterbwy  r.  Meade,  8  Bllsh., 
fOySaiidiT.  a>Aete,  4John«.,603. 

The  court  will  uceTt4lD  toat  what  amooot  li 
Involved  between  the  appeUant  and  appellee. 

TdrrgT.  HaldLia dT B^T 44  [XimTTM] 

J(r.  F.  P.  B.  Buidat  for  Bflton,  eontra: 

Aa  to  tbe  JufiadlcUoD  In  thia  ctae,  we  rel^ 
upon  the  decislona  and  practice  Id  Ihle  court. 

The  rule  la  well  tettlea  In  tbe  ptactice  of  UUa 
court  (Phia  Pr.,  Sd  ed.,  77);  and  In  Ehapp  v. 
BanJu,  B  How.  7S,  Ita  language  la  predae,  that 
the  teatof  JuriMlctionlatheamountclaiinedbf 
thepUintlA  below  and  involved  in  the  iudgnient 
ordecreewpealedfrom;  aiid"thatwben;alesi 
aum  thiB  Uie  whole  amount  of  hia  demand  ia 


Kora.— JttrteKctfon  of  V,  8.  Biprtntt  Covrt  dft- 
pcndent  on  amount;  tlUtlttt  cannot  bt  aOdtd  to  give 
JurlidlcUon;  hoto  eotiu  of  Viing  demandtd  mau  be 
Aoim:  uAateoMamrlmxibls  triChoutreoanlConini 
Mt  oontrotenv.   See  »ot<  to  Oonlon  *.  Ocden,  IB  U. 


allowed,"  he  can  appeal  to  recover  the  whole 
■mount. 

Mr.  U.  F.  Morrla,  for  Devlin,  aaalgnee  (^ 
Dickfnaon,  also  contra: 

This  ia  a  triansular  coutrovefaj  over  a  fund 


der  an  alleged  claim  of  lerTioea  rendered  In  re- 
covering it  from  the  United  Statea.  Benjamin 
8.  Hilton  claimed  It  aa  aaalgnee  of  anoiher  In- 
dividual who  aougbt  to  ahow  that  be  waa  tbe 
party  who  bad  recovered  IL  Devlin  denied  the 
cl&lnia  of  both.    The  Special  Term  of  the  Su- 

G'eme  Court  of  the  DtBlrict  of  Columbia  decided 
favor  of  Hilton.  TbeOeneral  Term  of  that 
court  decided  that  neither  Hilton  nor  Dlcklnaon 
bad  any  Just  or  leeal  cialm  upon  the  fund,  yet 
concluded  to  divide  it  between  tLem  aa  the  oaH 
dlBpoalllon  that  could  be  made  of  it.  Both  HU- 
ton  at>d  Devlin  appealed. 

Before  the  decree  rendered  by  the  General 
Term  of  the  Supreme  Court  of  the  District  of 
Columbia,  Dickinson  bad  recovered  Judgment 
on  tbe  aame  cause  of  action  In  New  York;  aod 
Devlin  bad  paid  the  judgment  and  taken  an 
•adgnmeot  or  relinquishment  from  Dickinaon 
of  any  and  all  riichU  which  the  latter  had  In 
lheaeBu]t8lntheIHBtrictotColumU».  Inotber 
woida,  Dlckinsiw  bod  been  paid  and  ntiafled 
before  the  decree  was  rendered  for  him  and  Hii> 
ton  Jointly  in  these  cases. 

It  is  submitted  that,  under  these  clrctun- 

inccs,  the  action  of  Dickinson's  counsel  l» 
meet  estraordinaiy  and  most  nnwarnuitable. 
Hia  client  haa  been  paid  and  satislled  ;  and  Iw 
baa  nothing  further  to  do  with  tbeie  cues. 

Neither  aa  ai>pellant  nor  as  ^nvellee.  neitber 
in  his  own  origmal  right  nor  aa  tne  aaeignee  ot 
Dickinson,  does  John  Devlin  assent  to  the  mo- 
tions made.  On  the  conirary,  bedeebea  to  have 
the  appeala  beard  on  their  merits  when  they  ar» 
reachm  for  argument ;  and  he  protests  a^nafc 
the  action  of  Dickinson's  counael  aa  tmautbov- 
lied. 


clo^,  tbe  failure  seema  to  have  been  caused  by 
Inadvertence  and  the  supposition  that  the  dock- 
eting of  one  appeal  would  do  tor  both.  Since 
bis  attention  baa  been  called  to  the  matter,  be 
bos  caused  bis  appearance  to  be  entered,  and  haa 
given  securitv  to  the  ckrfc,  and  only  awaits  the- 
permission  ofthe  court  todocket  fals^tpeal  now. 
As  both  appeals  can  and  should  be  neard  to- 
gether, aod  no  Inlunr  baa  been  or  on  be  done 
to  anyone  bv  his  failure  to  docket,  and  he  haa 
now  aecured  the  clerk  and  «itered  hli  appear- 
ance it  Is  respectfully  submitted  thathedioald 
be  allowed  nune  pro  tutio  to  docket  his  appeal, 
and  thatthe  motion  to  dismisashouldbedenled. 

Mr.  C7K»^/vitte«  Walt*  delivered  the  (fiin- 
ion  of  Qie  conrt: 

This  was  a  bill  of  interpleader  filed  l^  Chailca 
D.  Qllmore  against  Benjamin  8.  Hilton,  Will- 
iam H.  Dickinson,  John  Devlin,  and  others,  10- 
determine  the  ownership  of  $3,000,  which  Oil- 
more  held  as  trustee.  The  fund  was  paid  into 
court,  and  when  tbe  decree  below  was  rendered 
liad  Increased  by  Investment  to  mote  than  $8,- 
000.  Hilton,  Dickinson  and  Devlin  each  claimed 
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the  whole.  The  court,  at  Special  Tenn,  decreed 
the  nbole  to  BflloD.  I^m  this  decree,  botb 
Dickintoa  ftud  Devlin  appealed  to  the  General 
Tenn.  There  the  decree  at  Special  Term  vraa 
modified  eo  as  to  direct  the  parent  of  (he  fund 
to  Hilton  and  DickiDson  in  equal  moietfea,  and 
to  adjudge  the  coata  againat  Devlin  alone.  Hil- 
ton took  an  appeal  to  tbia  court  from  thla  de- 
cree, "In  to  far  at  it  modifies  the  decree  of  the 


if>peal  waa  docketed  here  in  due  time. 

An  aniealwaaalso  allowed  Devlin  at  the 
Ibe  deuce  waa  roidered,  but  that  appeal  baa 
uerer  be«i  entered  In  tliia  court    There  was  no 
antearance  of  counsel  or  secutit;  for  coats  with- 
in tlte  time  required  by  law. 

Dickinson  now  moves  to  dismiss  the  appeal 
of  Hilton,  on  the  ground  that  the  value  (n  the 
matter  in  dispute  does  not  exceed  $2,900,  and 
to  docket  and  dismiss,  luder  the  Sth  Rule,  the 
appeal  of  Devlin, 
[1071  DeTllo  also  appears  by  counsel,  and  presents 
an  assignment  to  him  from  Dickinson  of  all  in- 
terest in  the  litigation,  which  waa  executed  t>e- 
fore  the  decree  was  modified  at  General  Term. 
He,  therefore,  insists  that  Dickinson  baa  no  right 
to  move  in  the  premiaea,  and  asks  that  the  ap- 
pearance ol  his  own  counsel  be  entered. 

At  the  last  Term,  In  the  case  of  The 
Otborns,  lOS  U.  S.,  4S1  [XXVI.,  1006J,  il 
decided  that  "Croasappealamust  be  prosecuted 
like  other  apprals.  Even  appellant,  to  entitle 
Umaelf  to  be  heard  on  his  own  appeal,  must 
appear  here  aa  an  actor  in  his  own  behalf  bv 
having  the  appearance  of  counsel  entered,  and 

gving  the  tecutitj  required  by  the  rulea."  In 
at  case  the  appeal  had  been  docketed,  but  long 
after  the  time  when  by  law  it  ahould  have  been 
done  and,  following  the  rule  announced  in 
ffrt0«&y  T.  PVnea,  W  U.  B.,  SOS  [XXV.,  SS4], 
it  waa  dismissed  for  want  of  prosecution.  Inaa- 
moch  therefore,  aa  we  would  not  hear  the  cross 
appeal  U  it  ahouU  be  entered  at  this  time,  we 
deny  the  motion  of  Devlin  to  have  the  appear^ 
■nee  of  counael  entered  on  that  appeal,  and  of 
our  own  motion  dtamlaa  it  for  want  of  prosecu- 
tion. 

It  is  a  matter  of  no  Importance  that  the  mo- 
tion to  dlamlaa  the  appeal  of  Hilton  Is  made  by 
Dickinson  after  he  lias  parted  with  hit  Interest 
Id  the  decree,  for,  tf  on  looking  into  a  record 
we  find  we  have  no  Jurisdiction,  It  Is  our  duty  to 
dtamim  on  our  own  motion  without  waiting  the 
action  <rf  the  parties.  The  question  It  then  pre- 
nnted  whether  upon  the  face  of  this  record  It 
appeara  that  the  value  of  the  matter  in  dispute, 
for  the  purpoae  of  our  Jurisdiction,  exceeds 
^.SOO,  and  Uiat  depends  on  whether  the  mat- 
ter in  dispute  is  the  whole  amount  claimed  by 
HilUn  below,  or  only  the  difference  between 
what  be  hat  recovered  and  what  he  sued  for. 
So  far  as  we  have  been  able  to  discover,  this  pre- 
daa  point  haa  never  before  been  passed  upon  in 
anjr  reported  cate.  There  are  expressions  m  the 
riMtti  'Pi"'*^  of  ^^  court  b  some  cases  which  may 
t*Bw]  uemnd  probably  are  broadenough  to  sustain  the 
Jurisdiction,  but  these  expreariona  are  found 
where  the  facta  did  not  require  a  decision  of  the 
questloo  now  formally  presented. 
In  WiltM  T.  DatUd,  decided  In  1708.  and  re- 

C ted  in  8  Dall.,  401,  upon  a  writ  of  error 
ught  by  a  defendant  below  from  a  judgnient 
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aniltist  falm  for  less  thnn  |3,000,  It  was  held 
that  the  JurisdiclloD  of  this  court  depended,  not 
on  the  amountof  Chejudgment,  buton  the  mat- 
ter In  dispute  nhen  tlic  action  waa  Instituted. 

Chief  Jvtice  Eltaworlh,  in  his  opinion,  said  : 

"If  the  sum  or  value,  found  by  a  verdict,  waa 
considered  as  the  rule  to  ascertain  the  magni- 
tude of  the  matter  in  dispute,  then,  whenever 
less  than  f2,000  was  found,  a  defcDdnnt  could 
have  no  relief  againat  the  moat  erroneous  and 
injurioua  judgment,  though  the  plaintiff  would 
have  a  right  of  removal  and  revision  of  the 
cause,  his  demand  (which  Is  alone  to  govern 
him)  being  for  more  than  jt^.OOO.  It  is  not  to 
be  presumed  that  the  Legislature  Intended  to 
give  any  party  such  an  advantage  over  bia  an- 
tagonist; and  it  ought  to  be  avoided,  aa  It  may 
be  avoided,  by  the  lalr  and  reasonable  interpre- 
tation, which  nasbeen  pronounced.''  Mr.  Jv- 
tie*  Iredell,  In  a  dissenting  opinion,  thus  atates 
the  argument  on  the  other  aide:  "The  true 
motive  for  Introducing  the  provirion,  which  la 
under  consideration,  into  the  Judicial  Act,  is 
evident  When  the  Legislature  allowed  a  writ 
of  error  to  the  Supreme  Court,  it  waa  conaidered 
that  the  court  was  held  permanently  at  the  seat 
of  the  National  Government,  remote  from  many 
parts  of  the  Union  ;  and  that  it  would  be  in- 
convenient and  oppressive  to  bring  auitot*  hith- 
er for  objects  of  small  Importance.  Hence,  It 
waa  provided  that  imlets  the  matter  In  dis- 
pute exceeded  Ibe  sum  or  value  of  9^,000,  a 
writ  of  error  ahould  not  be  Issued,  But  the 
matter  in  dispute  here  meant,  la  the  matter  In 
"--  Jto  on  the  writ  of  error." 

Cookey.  Woodrow,  SCranch,  IS.deddedIn 

. .  ,  trover  had  been  brought  in  the  Circuit 
Court  of  the  District  of  Columbia  for  sundry 
household  gooda,  and  the  judgment  waa  In  fa- 
vor of  the  i»f  endants.  Upon  a  writ  of  error  by 
the  plaintiff  below,  a  question  aroee  aa  to  the  [ITOI 
way  in  which  the  value  of  the  matter  In  dls- 

8 Die  should  be  aaoertalned,  and  Otitf  Jiuti«t 
[anihall,in«nttoundnglhedeclri(«,Bald:  "If 
the  judgment  below  be  for  the  plaintiff,  that 

Sidgmeot  ascertains  the  value  of  the  matter  in 
ispute;  but  when  the  judgment  below  la  ren- 
dored  for  the  defendant  this  court  has  not,  by 
any  rule  or  practice,  fixed  the  mode  <tf  aacer 
taining  that  value." 

Three  years  afterwards,  the  caae  of  Wit»  v. 
7Vrnpii«  Co.  waa  before  the  court,  which  It 
very  Imperfectly  reported  in  TCraDCh,976.  On 
referring  to  the  ori^nal  record  we  find  that  un- 
der a  providon  of  the  chatter  of  the  tnmirike 
company  (3  Stat  at  L..  B7S,  cfa.  98,  tec  0) 
commlaslonen  were  to  be  appointed  by  the 
Circuit  Court  of  the  District  of  Columbia  to  de- 
cide upon  the  compensation  to  bepaid  the  own- 
ers of  land  for  damages  growing  out  ot  the  ap- 
propriation of  their  property  to  the  use  of  ilia 
company.  All  awarda  of  the  commisalon«n 
were  to  be  filed  in  the  circuit  court,  and  UBkM 
set  aside  by  Ibe  court  were  to  be  final  and  con- 
clusive between  the  parties,  and  recorded  by 
the  clerk.  Wise  &  Lynn  presented  a  claim  to 
the  commissioneia  and  were  awarded  C45.  On 
the  return  of  the  award  to  the  court  Uiey  tiled 
exceptions,  and,  among  other  thinga,  claimed 
that  they  sliould  have  been  allowed  at  leaat  %M0, 
but  the  court  confirmed  the  award.  Tbcy  then 
brought  the  case  to  this  court  by  writ  of  error, 
and  the  turnpike  company  moved  to  dismia* 
08» 
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becuiM  Ibe  nlus  of  the  matter  In  dispute  did 
■iotezc«ed|100,thkt  being  UieD  tbe  Jurisdiction- 
al limit  OD  atqwtla  «nd  write  of  error  from  the 
Circuit  Court  of  tbe  District  of  Columbtft.  The 
decUon  of  the  caao  ii  reported  m  f  oUowj:  "It 
iMMUlng  tluU  th«  nun  awnrded  wu  end;  $40, 
the  court,  all  the  Judgn  being  prawnt,  decided 
that  they  had  no  juriulction.Mthouch  the  cum 
cbdmed^  Wise  &  LTnn,  before  the  commlB- 
r...*i  ciooen  afthe  road,  was  more  than  IIOO." 
[ITl]  iBi\y(imT.JBiitorta>n,BWhcat.,  S27,t«pleT- 
fa)  had  bean  brought  for  the  reoovery  of  perton- 
•I  proper^  diitmned  for  rent  The  defendant 
in  the  acUon  acknowledged  the  taking  of  the 
good*  a>  charged  in  the  declanition,  but  Juati- 
led  U  as  a  ^treaa  for  the  mm  of  $691'  due  for 
rent  In  arrear.and  recoTered  a  jndement  agaloit 
the  plaintiff  ita  that  amonnL  The  plalatiff 
then  broa^t  tbe  case  to  thia  court  by  writ  of 
error,  and  Insiiied  that  aa  the  damagea  laid  in 
the  declaration  exceeded  (be  jtutadlcuonal  limit 
Ilia  writ  ought  not  to  be  diranuBed;  but  the  court 
•aid,  through  Ohiif  Juttiee  Manhall:  "If  the 
replevin  be,aa  in  thli  caac.of  property  dlEtndned 
for  rent,  the  amount  for  which  the  arowry  Is 
made  is  the  real  matter  tn  dispute.  The  dam- 
age* are  merely  nominal.  U  tbe  writ  be  Issued 
w  a  rneana  of  trying  tbe  tide  to  property,  it  Is 
In  tbe  nature  of  detinue  and  the  value  of  the  ar- 
ticle repleried  it  the  matter  in  dispute."  The 
writ  of  error  was,  accordlnglv,  dismissed. 

The  case  of  fionfon  v.  (taden,  8  Pet,  80,  was 
decided  In  1880.  There  the  action  was  insti- 
tuted (or  the  violation  of  a  patent,  and  the 
amount  of  the  rocoTery  In  damages  was  $400 
by  the  verdict  of  a  jury.  The  damages  laid  in 
the  declaration  were  C2,600.  The  defendant 
broufht  tbe  writ  ol  error,  and  on  a  motion 
dismbs  because  the  value  of  the  matter  !□  d.. 
pute  was  not  enough  to  give  jarisdictioQ,  C/ii^ 
AtUet  Harshall,  speaking  for  tbe  court  said  : 
"Tbe  JtnisdlctioD  of  tbe  court  has  been  sup- 
posed to  depend  on  tbe  stun  or  value  of  the  mat- 
ter In  dispute  In  this  court,  not  on  that  which 
waa  In  dispute  in  the  drcult  court.  If  the  writ 
of  error  be  broncht  by  tbe  plaintiff  below,  then 
the  nun  which  ma  declarnuon  shows  to  be  due 
may  be  stlU  recovered,  should  the' Judgment  for 
a  smaller  sum  be  reversed;  and,  consequently, 
tbe  whole  «nm  claimed  la  still  in  dilute.  But 
If  tbe  wilLof  error  be  brought  by  the  defend- 
ant in  tbe  orMnal  action,  tbe  judgment  of  this 
court  can  only  affirm  that  of  the  drcult  court 
and,  conseqoently,  the  matter  in  dispute  cannot 
exceed  the  amount  of  the  Judgment  Nothing 
but  that  Judgment  Is  in  dispute  between  tbe 
C*"!]  partiee."  Then,  referring  to  WiUon  v.  Daniel, 
be  eald:  |'Altbou^  that  case  waa  de- 
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that,  upon  the  true  construction  of     

tion  of  the  Judicial  Act,,  the  Jurisdiction  de- 
pends upon  a  mm  In  dispute  between  tbe  par- 
ties aa  tbe  case  stands  upon  the  writ  of  error, 
we  ibonld  be  much  Indined  to  adhere  to  the 
decision  In  Wilton  t,  Danid,  bad  not  a  contraiy 
uactloe  dnce  prevailed.  •  *  •  The  case  of 
IFCm  t.  TimtpilU  Co.,  7  Cranch,  878,  was  dla- 
mlssed  because  the  mm  for  which  Judgment 
was  rendered  in  the  drcult  court '  —" 


Since  this  dedslon  we  do  not  tetollect  that  the  ' 
question  bas  ever  been  made.  Tbe  sDent  prao- 
Uce  of  the  court  has  conformed  to  It.  The  rea- 
son of  tbe  limitation  la  that  the  expense  of  liti- 
gation -in  this  court  oo{^t  not  to  be  iDCtuted 
tmleas  the  matter  In  dispute  exceeds  two  thou- 
sand dollars.  This  reason  nipltes  only  to  the 
matter  In  dispute  between  the  parties  In  thIa 
court."  The  writ  of  error  waa,  oonaequeotly, 
dismissed,  all  the  Judges  agredog  ibat  then 
waa  no  Jurisdiction.  TQs  case  was  followed  at 
the  same  term  In  SmM  t.  fibmgr.8  PeL.MH. 

Nothing  farther  of  importance  connected 
with  tbe  particular  question  we  are  now  consid- 
ering appears  In  the  reported  cases  nntll  1844, 
when,  in  JTnopp  T.  BmJb,  2  How.  ,78,  which  waa 
a  writ  of  error  brouobt  by  a  defendant  against 
whom  a  judgment  bad  been  tendered  for  kea 
than  12.000,  Mr.  Jv*tie»  Story  laid  for  the  court: 
"  Tbe  distinction  constontiy  matntflnwl  U  tUet 
Where  the  plalptiff  mea  for  an  amount  exceed- 
log  (2,000,  and  the  ad  damnum  exoeeda  $2,000, 
if  by  reason  of  any  erroneous  ruling  of  the  court 
below,  the  plaintiff  recovers  nothing,  or  leas  than 
¥2,000,  there  the  sum  claimed  by  l£e  ptaintfff  ta 
the  sum  In  controreray  for  which  •  writ  of  er> 
ror  wfll  lie.  But  If  a  verdict  la  given  against 
the  defradaot  for  a  lees  sum  than  $S,000,  and 
bidgnient  passea  asalnsl  blm  accordingly,  tbera 
It  is  obvious  that  there  la,  on  the  part  oi  tbe  d^ 
fendant,  nothing  In  controveiOT  beyond  tbe  sum 
for  which  the  judgment  is  given;  and,  conae-  [iTS] 
qnentiy,  be  Is  not  entitied  to  any  writ  of  error. 
We  cannot  look  beyond  the  time  of  the  Judg- 
ment in  order  to  aacertain  whether  a  wilt  of 


waa  dted  In  WaOar  v.  JT.  8.,  4  Waa,  168  [71 
U.  S.,  XVni.,  819],  and  In  JfrrnJI  v  PtUg.  IS 
Wall.,  840  rS8  U.  S.,  ZXI.,  BOO].  But  tbeae 
were  cases  in  which  the  question  waa  aa  to  Uie 
rigbt  of  a  defendant  to  tirinc  up  (or  review  a 
Judgment  against  himself  (or  leas  U      * 
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...  .,-...  ..  Biitdleg,  1  Wall.,  68  [68  u.  8., 
XVlL.rm],  the  plaintiff  below  sued  for  $2,000 
and  tbe  defiant  pleaded  aet-ofl  to  tbe  amount 
of  $4,000.  niHlerauchap>ett,iflbeaeUriIhBd 
been  sustained,  the  defendant  would  have  been 
entitled  to  a  Judgment  fen-  the  diftoenoe  b»^ 
tween  tbe  amount  of  Us  claim  and  that  cetab- 
lished  by  the  plainitS.  Tbe  i^iOntiff  lecorered 
a  Judgment  for  $G79.8b,  and  the  defendant 
brought  a  writ  of  error,  noon  which  Juriadio- 
(ion  was  sustained  because  the  defendant  sought 
to  defeat  tbe  Judgment  andnst  bhn  altogether, 
and  to  recover  Judgment  in  his  own  favor  ana 
BjnOnst  the  plaintifTfw  at  least  $9,000,  and  poa- 
aibly$4,000.  Thus  the  matter  In  diipuU  In  Uiia 
conrt  exceeded  $2,000. 

In  iVerw  v.  Wide,  100  U.  8.,  444  [XXV. ,  786], 
tbe  action  was  replevin  for  cattie.  A.  judgment 
was  rendered  in  favor  of  the  plaintiffs  for  thr 
most  of  the  cattie  t^en  on  tbe  writ,  but  againk. 
them  for81,400, the  value  of  some  thatwoe  taken 
which  did  not  bdong  to  them.  They  hrmigfat  the 
case  here  by  writ  of  error,  but  tbe  writ  waa  di»- 
missed  on  tbe  ground  that  tbe  matter  In  di^ 
pute  waa  only  toe  part  of  tbe  cattle  for  wUch 
ludgment  bad  been  rendered  against  tbe  plaint- 
iffs, tbe  court  remarkiag  that  "  Tbe  pUntitb 
recovered  eveiytblng  else  which  they  claimed, 
and  tbe  Judgment  against  them  is  less  than 

|$6,(»a- 


BuAnrwAUi  v,  Liwia. 


is8-in 


Id  Lamar  t.  meau.  104  U.  S.,  4W  [XXTI., 
T74],  wbere  the  sppeal  wu  takeo  b;  a  def  endanl 
from  k  decree  agaloBt  him  for  Jen  Uun  $0,000, 
It  was  held  that  ff  the  «et-ofl  or  couDtmlaim 
leHcd  on  would  011I7  have  lh«  effect  of  reducing 


Iras  DO  Jnrisdiction. 

We  nudentatid  that  Wilmm  v.  Danid,  ii  orer- 
niled  by  Oor^n  t.  Ogden.  in  which  OhitfJv- 
tict  Harahall  states  the  opinion  of  the  court  to 
be  that  "  The  JuriHdlctlon  of  th«  court  depends 
upon  the  mm  In  dispute  betveeu  llw  parties  aa 
the  caae  stands  upon  the  writ  of  error,"  and 
that  WHton  t.  Danid  waa  not  followed  because 
"  a  contrarf  practice  had  rincc  nrerailed,"    It 


not  the  matter  in  dispute,  that  sum  willgoTem 
in  all  questions  of  jurisdiction,  but  It  is  eqnally 
true  that  when  it  Is  shonn  that  the  sum  de- 
manded la  not  the  real  matter  fn  dispute,  the  sum 
shown,  and  not  the  sum  demanded,  will  prevBil. 
i«  T.  ffoiion,!  Wall.,337f68  TJ.  8.,  XVIL, 
5571;  SefcwtorT.  flu.  Co..  93  C.  B.,241  [XXIII. 
8621;  Oro*T.Bfa7ieAani,97D.8.,6ea[XXIV. 
imy.Timtman-r. Nal.  fifc,.100U.8.,6  [XXV. 


when  ttdefendant  brought  a  case  here,  the  Judg- 
tnent  or  decree  against  him  governed  our  Juru- 
diction,  unless  he  had  askea  afHrmative  relief, 
which  waa  denied;  and  this  because  aa  to  him 
JurlsdicUon  depended  on  the  matter  in  dispute 
here.  Aa  the  original  demaud  a^nst  him  waa 
for  more  than  our  Jurisdictional  limit,  and  the 
recovery  for  less,  the  record  shows  that  he  was 
successful  below  as  to  a  paitof  his  defense,  and 
- -"njg  the  case  here  was  not 
a^eadj  got,  hut  10  get 
more.  As  to  him,  therefore,  the  established 
rule  is  that,  unless  the  additional  amount  asked 
for  ia  as  much  as  our  juiisdiciion  requires,  we 
cannot  review  ttte  case. 


of  a  defendant  as  to  such  a  case.  The  plaintiff 
sues  for  aa  much  as,  or  more  than,  the  aum  re- 
quired to  give  us  jurisdictloa,  and  recOTers  less. 
He  does  not,  any  more  than  a  defendant,  bring 
a  case  here  to  secure  what  he  has  already  got, 
but  to  get  more.  If  we  take  a  case  for  him  when 
the  additional  amount  he  asks  to  recover  Is  leas 
than  we  can  consldeT,beba8an  advantage  over 
IITS]  his  anlagonIst,8uch  as,ln  thelanguageol  0iiV 
■AmA'm  Ellsworth,  wapra,  "  It  is  not  lo  be  pre- 
aumed  it  wm  the  iutentlon  of  the  Legislature  to 
cive."  Bucta  a  result  ought  to  be  avoided,  and 
It  may  be,  hy  holding,  as  we  do,  that,  as  to  both 


no  doubt  ft  waa  tha  hUeoHoD  of  the  court  to 
adopt  aa  an  entirety  the  position  of  Mr.  Jvitie* 
Iieoell  in  bU  dissenting  opinion  and  lo  put  both 
side*  upon  an  equal  footing.  Certainly  it  could 
not  have  been  Intended  to  give  a  plaintiff  any 
advantage  over  a  defendant,  when  there  is  nnih- 
ing  in  the  law  to  ahow  any  such  superiority  In 
position. 

Under  this  rule,  we  have  Jorisdlction  of  a 
writ  of  error  or  appeal  by  a  plaintiff  below  when 
he  auea  for  as  muui  aa  or  more  than  our  jurisdic- 
tion requires  and  recovers  nothing,  or  recovers 
only  a  aum  which,  bdng  deducted  from  the 
amount  or  value  sued  for,  leaves  a  aum  equal  in 
or  more  tban  our  lurisdictiuoal  limit,  for  which 
hefwled  to  get  a  Judgment  or  decree.  Andwfc 
have  Jurisdiction  of  a  writ  of  error  or  appeal  by 
a  defendant  when  the  recovery  against  him  b 
as  dluch  in  amount  or  value  as  is  required  to 
bring  a  case  here,  and  when,  having  pleaded  a 
set-on  or  counter  claim  for  enough  to  give  us 
jurisdiction,  he  Is  defeated  upon  his  plea  alto- 
gether, or  recoven  only  an  amount  or  valua 


not  been  allowed.  In  this  connection,  it  b  to 
be  remarked  that  the  "  amount  el  stated  in  the 
body  of  the  declnralfon,  and  not  merely  the 
damages  alleged,  or  the  prayer  for  Judpncnt,  at 
its  conclusion,  must  be  considered  In  determin- 
ing whether  this  court  can  take  jurisdiction." 
Lee  V, .  WaUon,  and  the  other  cases  dted  la  cou- 
uection  therewith,  tupra.  The  same  is  tnie  of 
the  counterclaim  or  set-oS.  It  is  the  actual  [176] 
matter  in  dispute  as  shown  by  the  record,  and 
not  the mfdaninun) alone,  whfchmust be  looked 
to. 

Applying  this  rule  lo  the  present  case.  It  Is  ap- 
parent we  nave  no  Jurisdiction.  The  original 
matter  in  dispute  was  |3,000.  On  appealsfrom 
the  Supreme  Court  of  the  District  of  Columbia 
we  have  Jurisdiction  only  when  the  matter  in 
dispute  exceeds  (2,S00.  Hilton  recovered  be- 
low one  half  of  the  |3,000.  It  follows  that  as 
to  bin)  the  matter  In  dintute  in  this  court  is  only 
tl.SOO. 

Tht  apjietd  1^  IRllonU  ditmitti  for  varU  ^ 
jurMietioa,  andtliatt^J)ntinfrr«aitt<^proa- 

Tnie  oop7.   Test : 

Juun  H.  HeKeaner,  Oerk,  Bnp.  Cburt,  U.  R. 

9;1U 


pend  "  on  the  matter  In  dispute  when  the  action 
was  instituted."  When.theiefore,  that  case  waa 
ovenuled  In  Gordon  v.  Ogden,  and  it  waa  held, 

""""      ''     I  righta  depended  on 

Is  court,  we  entertain 


RALPH  L.   aHAINWALD,  Beorirer,   etc.,[i58] 
AXD  HEBHAH  SHAINWALD.  Aasignee, 
eto.,  luterveneis  ;  J.  A.  WBIGHT,  ISAAC 
HOFTHAK    AHD    S.  HOFFHAV.   Com- 
posing the  Firm  d  Hoftmak  Bbothxm,  n 

AlM.Apptt., 

9. 

IBAAO  J.  LEWIS. 

fflaa  B.  a,  Bqwrtar'i  ed.,  in^aL) 
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SoPKEMB  CoiTBT  or  TBB  Uhitu)  Statbi. 
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ladeoled.uii)  tlio title  of  all  dependto 
tbe  claim  of  ono  t«  be  ■  rartner,  wbei 
ClUieoi  of  a  Blateon  one  slcle  01  ■  Oilt,  _ 
of  the  Hune  Rtate  dd  ibe  ottier,  the  luft 
movable  under  the  li 
Aotof  MoTch.lsn. 

£.  A  lutt,  brought  to  dose  up  tbe  alTab*  «t  an  al- 
leged Hitaerdijp,  where  the  main  dtapute  la  about 
the  exbtence  of^tbe  partnership.  nniT  there  is  no 
oODtrflveTir  which  can  be  separated  from  that  about 
tbe  partoenhlp  and  fully  dolermlned  by  iuelf,  U 
not  eevenibla  m  It  oan  be  removed  b;  part  ot  the 
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>e  of  £tw  Maecdon  ot  tbe 


[No.   «76.] 

Motion  to  mhanee  n/rmitted  Nov.  tJ,  IBSt. 
GranUd  Ike.  4,  ISSS.  SubmitUd  Mar.  IS, 
1883.     Dteidtd  Mar.  t6.  JS88. 

APPEAL  from  the  CirCiilt  Court  of  the  Uotted 
States  for  the  District  of  Nevada. 
The  history  and  facts  of  the  case  sufllcleDtly 
apptOT  JD  the  opinion  ol  the  court. 

Mrart.    T.  1..   Crittenden   and   F.    H, 


■t  Baelit  for  appellee. 


■iiit  removed  From  a  state  court  of  Ne' 
The  facts  are  these: 

Isaac  J.  Lewis,  a  citizen  of  Nevada,  the  ap- 
pellee, on  tbe  mih  of  JanuaT7,]88I,  be?an  the 
suit  Bfninst  Harris  Lewie,  a  citixeu  of  California, 
for  the  disaoluiion  of  an  alleged  partnership  be- 
tween them,  uid  a  settlement  of  the  psrlnershfp 
affaira.  To  this  suit  he  nude  Abraham  Cole- 
man, a  creditor  of  the  flrm  and  acitizea  of  Cali- 
fornia, J.  A.  Wright,  Hoffman  Brothen.Jotmh 
Uuber.  Churtes  Sadler,  A.  &  H.  Soner,  R.  Ho- 
gan,  J.  D.  Pringle,  Charles  Polklnghom,  B.  C. 
Thomas,  and  Jame*  Brennan,' citizens  of  Ne- 
vada, dt^oodants,  Jototly  with  Harris  Lewis. 
According  to  the  averments  in  the  hill,  Hairis 
Lei<is,on«oftbe  partners,  bad  become  involved 
in  Imsineas  complications  of  his  own, and  a  large 
^idgment  bad  been  taken  i^inst  him  in  the 
District  Court  of  tb>  United  States  for  the  Dis- 
trict of  California  in  favor  of  Herman  Shain- 
wald,  assignee  in  hankruMcy  of 
Cohn  &  Co.    A  suit  was  begun  (  ^ 

ment  in  tbe  District  Court  of  the  United  States 
I1S91  foi'll'd^Btrict  of  Nevada,  and  Ralph  L.  Shain- 
'  ■"  wald  was.  by  an  txparte  order,  without  notice, 
appointed  Receiver  of  the  csUiic  of  Harris  Lewis 
in  Nevada.  The  Receiver  at  once  took  posses- 
sion of  tlie  property  of  Uie  partnership,  where- 
upon a  motioa  was  mode  lo  vacate  his  appoint- 
ment, which  was  granted.  Notwithstanding 
this,  Shalnwald  retained  possession  and  was 
selling  the  interest  of  Harris  Lewis  in  the  prop- 
erty, and  on  sucb  sales  delivering  the  pninrnninn 
to  the  purchasers.  All  the  defendants  named, 
except  Harris  Lewis  and  Coleman,  are  either 
purchasers  of  the  property,  or  in  possession  as 
the  agenls  of  the  tilminwalds. 

On  the  flling  of  this  bill,  a  receiTer  of  tbe 
property  of  the  tirni  was  appointed  and  qualiHed. 
All  the  defendants,  except  Harris  Lewis  and 
Coleman,  answered  the  hill  on  tbe  17tb  of  Jan- 
uan',  denying  tlie  existence  of  the  partner 
and  elnimini;  that  the  proi)erty  fn  dispute 
the  individual  property  of  Harris  Lewis.  On 
Die  same  diiy,  HcrmaD  Shainwald  and  Ralph 
L.  Shuinwald  filed  a  petition  of  interventtoc  in 
which  tbeyaslced  to  be  admitted  as  defendants. 


In  this  petition  they  avNred  that  Ralph  IkShain- 
wald  had  I>een  appointed  receiver  of  the  prop- 
erty of  Harris  Lewis  t^  ths  district  court  fw 
the  District  of  Califomfa,  and  tli^  be  took  pos- 
session under  that  appoiDtmenl.  It  was  also 
Btated  that  in  tbe  suit  begun  In  the  district 
court  for  the  District  of  Nevada,  an  attachment 
was  issued  under  which  the  property  was 
seized  by  B.  C.  Thomas,  the  sheriff,  who  waa 
in  posacasitm  under  that  authority.  It  also  ap- 
peared that,  in  obedience  to  an  order  of  the  Dla- 
trict  Judge  Id  California,  Harris  Lewis  had  exe- 
cuted a  formal  aadgnroent  of  all  his  property 
to  the  receiver  appointed  Uktb. 

On  the  2Sth  of  January,  Ralph  L.  Shainwald 
was.  by  order  of  the  court,  admitted  aa  a  de- 
fendant in  the  suit  and  tbe  pleadings  amended 


parties  in  interest  in  this  action  ore  I.  J.  Lewis, 
of  the  County  of  Lander,  Stale  of  Nevada,  aa 
plaintiff,  and  Ralph  L.  Shainwald,  Becelver;" 
that  the  defendant,  Pringle,  it  the  agent  of 
Shainwald,  the  Receiver,  and  In  possesalon  for 
him;  that  Ralph  L.  Slialnwald  and  Herman  ,,^., 
Shainwald  are  citizenB  of  California;  that  the  LIWJ 
defendants,  Wright,  Colenuui.  Hoffman,  Huber, 
Sadler,  Sower,  Hogan,  Potkin^iom,  Thomas, 
Pringle  and  Brennan,  are  nominal  defendants, 
and  have  no  interest  In  the  suit;  that  the  goods 
for  whkh  they  were  sued  were  sold  to  them  bf 
Ralph  L.  Shainwald,  as  recriver;  and  "  That 
the  controversy  In  laid  action  between  s^d 
plaintiff  and  aaid  B.  C.  Thomas,  holding  the 
possession  of  aaid  property  hr  virtue  of  aaid  at- 
tachment In  favor  of  aaid  assignee,  and  the  cod- 
troTersy  In  said  action  between  said  plaintiff 
and  said  J.  D.  Pringle,  holding  the  poaaeaion 
of  said  property  as  agentufsalaHeceiver,  Ralph 
L.  Shainwald  and  by  virtue  of  his  appointment 
as  Re(«iver,  Is  wholly  between  citizens  of  dif- 
ferent States  and  which  can  be  fully  determined 
as  between  tbem,  and  that  said  Ralph  L.  Shain- 
wald and  said  assigTiee,  Herman  ShtJnwald,  ar» 
actnallv  interestea  in  said  controveiqr."  Upon 
this  petition  the  stale  court,  after  admitting 
Ralph  L.  Shainwald  aa  a  party  to  the  suit,  but 
not  Herman  Shainwald,  ordered  a  removal, 
but  the  Circuit  Court  of  the  United  States  for 
the  District  of  Nevada,  when  the  record  waa 
filed  there,  renunded  the  cause.  From  an  onler 
to  that  effect  this  appeal  was  taken. 

We  entertain  no  doubt  of  the  propriety  of  th« 
order  remanding  the  suit,  brougnt,  as  it  was,  to 
close  up  the  aflain  of  the  partnerahip  betweoa 
Isaac  J.  Lewis  and  Harris  Ltfwia.  All  the  de- 
fendants, except  Harris  Lewis  and  Coleman, 
who  have  not  answered,  deny  the  existence  of 
the  partnership.  Upon  one  siae  of  that  iseue,  as 
DOW  made  up,is  Isaac  J.  Lewis,a  citizen  of  Neva- 
da, and  ontne  otiier  Ralph  L.  Shainwald,  a  citi- 
zen of  California,  and  all  the  other  answetiay 
defendants  citizens  of  Nevada.  If  Thomas,  tba 
sheriff,  and  Prinsle,  tbe  agent,  are  nominal  par- 
ties, the  other  defendaota  are  not.  If  Shainwald 
is  a  necessary  party,  so  are  they,  beoinse  tbef 
are  interested  In  the  controversy  in  the  same 
way,  if  not  to  tbe  same  extent,  tlut  he  la.  Thej 
get  their  title  from  him,  and  If  he  holda  ttw 
property  under  die  assignment  from  Harrla 


IWV.  & 

i  by  Google 


LiTDLOFF  T.  UmriD  BtATa^ 


LewU,  mibjecl  b>  the  datma  of  Isaac  J.  Lewh 
KB  a  partner,  and  tbe  partDcnbip  credlton,  ao 
do  tbey.  It  la  of  no  Importance  that  Sbaiowald 
haa  more  in  amount  at  stake  than  tliey.  The 
[1611  title  of  all  dependa  on  defeating  the  cl^m  of 
Isaac  J.Lewbaaaparioer.  To  that  extent  their 
tntereata  are  Identical  with  thoae  of  Shainwald. 
If  Ihcrc  waa  no  partnership,  they  all  go  free,  and 
each  keepa  Ilie  property  ne  haa  goL  If  theie 
was,  tbe  iutereats  of  these  parties  m%j  become 
antagoDistte.  Beddes,  on  the  question  of  put- 
nenlijp,  Harris  LewiE,  a  citlsen  of  California, 
b  a  ueccssai7  pwrtj.  If  he  Insista  on  the  part- 
neiEblp.asbecertUDlf  may,  then,  ioarranging 
the  parllea  on  that  questloD,  tbere  will  be  cili- 
scna  of  Nevada  and  California  on  one  side,  and 
dtiiienBoftheaaiDeStateaoDtbeotbeT.  Clearly, 
under  these  drcumstances,  tbe  suit  waa  not  re- 
noynble  under  the  1st  clause  of  the  2d  section 
<if  tbe  Act  of  Marcb  8. 1875,  ch.  187  [18  Stat  at 

t.,*ni 

Neither  was  there  anr  aepaiable  controTersy 
In  the  suit  such  aa  would  entitle  any  of  the  par- 
ties to  a  remoTEl  jjnder  the  2d  clause.  Aa  nas 
already  been  sold,  the  suit  was  brought  to  close 
up  th«  affairs  of  an  alleged  partncrsbip.  The 
main  dispute  la  about  the  existence  of  tbe  part- 
neishlp.  All  the  other  questions  in  the  case  ar« 
<lependant  on  that.  If  the  partnership  isestab- 
lisued,therigbUof  tbe  defendants  are  tobeie> 
tied  in  one  way;  U  nol,  in  another.  There  la 
no  controveiBy  in  the  esse  now  which  can  be 
sepamted  from  that  about  the  partnership,  and 


nruecopjr.  Teal: 


ting  04  nU  it  qfflrnud. 


JaioM  U.  MoKiDnej',  Oark,  Sup.  Court,  U.  S. 

aud-iu  u.  8h  itsi 


'WILLIAM  LUDLOFF  Am  CBARLES 
LUDLOFF,  Trading  a«  Lddloft  BunH- 
xsa,  P(fi.  in  Brr., 

UNITED  STATES. 
(BeeB.  C  Beporter^  ad.,  ITB-ULI 


AiyatdMar.  fO,  m 

FERROS  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maryland. 
The  history  and  facts  of  tbe  caae  appear  Id 
the  opinion  of  the  court. 
Mr.  John  V.  L.  Fl»dUr>  '« idalDtUb  In 


Mr  Jtutiet  Blatehfbrd  ddiTcred  die  oiriD- 
Ion  of  the  oonrt: 

This  is  an  Information  flled  by  the  United 
Sutes  In  the  Dlnrlct  Court  tor  tbe  District  of 
HarTland.againstaquantltTOfdomeatJcdmn, 
to  ODtalo  their  eondemnaoon,  as  forfeitea  to 
the  United  Siatea.  Tbe  InformadoB  alleges,  as 
a  cause  of  forfeiture,  that  the  dgaia  were  found 
Id  thepoaaeasioDof  twopenonabytbenameof 
Ludloff,  dolDg  biuineaa  as  LudloB  Brother*, 
who  had  manufactnied  them  and  who  had  un- 
lawfully remoTSd  certain  dgart,  by  them  man- 
ufoctured  at  theiT  manufactory  In  the  City  of 
Baltimore,  wltboat  the  proper  atampa  denoting 
tbe  tax  thereon,  contrary  to  section  3400  of  the 
Revised  Statntea.  Ludltdl  Brothers  put  hi  a 
claim  and  plea,  denying  forfeiture,  and  the  is- 
sue  wae  tried  before  a  Jury,  who  found  «  var- 
ilict  for  the  United  States.  Thereupon  a  fudg- 
ment  of  condemnation  of  tbe  cigars  seiied  was 
rendered,  which  was  affirmed  oy  the  circuit  riTB] 
court,  and  ft  now  brought  here  for  review  by  a 
writ  of  error  taken  by  ttu  clalmania. 

The  material  facta  of  tbe  case,  aathevanwar 
by  thebillof  excflptkuu,aretheaei  prfortc"-- 


dgarstn  the  rear  part  oi 

fliat  floor  of  tbe  building  known  aa  No.  60  Weat 
Fayette  Street,  In  tbe  City  of  Baltimore,  and  at 
tbe  same  time  and  place  were  also  engaged  hi 
doing  tbe  busioess  of  dealers  In  tobacco,  that  la 
to  say,  selllpK  Imported  and  domaadc  dgars, 
partly  manuuctured  by  tbenuelvM,  and  partly 
parc±aaed  from  others,  and  also  aelUng  blpes, 
smoking  material,  cbewInclobBCca,(nWKetc., 

I  etc. ,  tbn  having  first  paldto  tbe  United  SUte* 
the  medal  tax  as  dealers  In  tobaoco,and  also  the 

I  qiecial  tax  at  manufactunn  of  dgan.    In  the 
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lomeractgan „ 

tear  port  of  said  Toom,  in  qiunouea  1cm  than 
twenty-flTB,  but  out  of  ttamped  boxes,  which 
boxea  were  dolj  branded,  marked  ud  atamped, 
and  then  dewwited  in  a  ahow-caae  before  aatd 
aale  waa  made.  Mo  cigars  were  sold  b^  them 
upon  which  the  tax  had  not  been  paid. 

On  the  2m  of  March,  1870,  theuominlMloB> 
er  of  Interna)  Revenue  iiad  Issued  a  circular 
(Ko.l81)lnthefollowlngierma:  "The portions 
of  the  law  rcKulatlng  the  numufacture  and  sale 
of  cigara,  witnoutdeclaringlnspeciflclanguage 
that  the  two  kinds  of  buslDesB,  to  wit;  manu- 
fActuring  dcua  and  aelling  manufactured  to- 
bacco ai^  c^»n  at  retail,  ahall  not  be  carriod 
on  In  the  same  place  at  the  same  time.  Impose 
■neb  restrictions,  make  such  requirements,  and 
declare  tucb  forfeiturea  and  penalties,  aa  ren- 
ders it  Impncticabk  for  tbeM  two  Uaia  of  bu^' 
neas  to  be  carried  on  together,  as  abore  stated. 
See  sections  8S87,  8393  and  8807  of  the  Reyised 


their  language  and  the  purpose  for  which  they 
were  enacted,  to  wh:  the  protection  of  the  rev- 
enue, will  «dmit,  it  is  held  that  a  cigar  factory, 
or  a  place  where  cigars  can  be  made  for  sale, 
must  be  at  least  an  entire  room,  separated  by 
walls  and  partitions  from  all  other  imr-,a  of  the 
[ITS]  building,  and  that  the  factory  or  place  of  man- 
ufacture designated  and  described  in  form  30^ 
cannot  be  used,  nor  can  any  portion  tliereof, 
even  though  marked  off  or  sepnrated  from  the 
remainder  by  a  railing,  counter,  bench,  screen 
or  curtain,  be  used,  as  a  store  where  the  manu- 
facturer can  sell  his  cigara  otherwise  than  In 
legal  boies,  noperly  branded,  labeled  and 
stamped.  When  a  dgar  manufacturer  has  a 
■tore  in  a  room  adjoining  his  facloiy,  a  door 
and  windows  may  be  allowed  between  the  fao- 
tory  and  store;  and.  If  neceasarr  for  light  r- 
vendlation,  the  upper  portion  of  the  pwtitlc 
between  the  factory  and  store  may  be  of  glan 
or  wire  cloth.  CoUectora  and  all  other  revenue 
offlcera  an  enjoined  to  see  that  these  Initruc- 
dona  are  strictly  enfwced  on  and  after  Hay  1, 


because,  in  June,  1878,  the  said  district  court 
had  decided  that  the  business  of  manufacturing 
and  selling  dnn  at  retail,  by  the  same  person, 
at  the  plara  of  manufacture,  as  well  as  eelllns 
at  said  place  manufactured  tobacco,  pipes  ana 
other  smoking  material,  was  not  prohibited  by 
law.  Thereupon  in  August,  1876,  the  cigars 
in  suit  were  seized  as  forfeited,  and  were  found, 
when  selted,  tn  boxes  not  stamped,  in  the  rear 
part  of  the  room  before  deacrlhed.  Such  rear 
part  had  been  designated  as  the  factory  or  plsce 
of  manufacture  where  the  claimants  proposed 
to  carry  on  their  business.  In  manner  and  form 
as  prescribed  by  the  Commisaiunei  of  Internal 
Revenue,  as  follows: 

United  States  Internal  Revenue. 

Cirar  Mannfscturera'  Statement. 
To  be  rendered  to  the  collector  or  deputy  col- 
lector in  duplicate,  without  previous  demand 
therefor,  by  ererj  manufacturer  of  cigars  be- 
fore commencing  or  continuing  business. 
Act  of  July  90,  1808  [IS  Stat,  at  L.,  IW], 


section  8S,  as  modified  by  section  1,  Act  of 

December  S4, 187B  [17  BtoL  at  L.,  4011;  aec- 

don  8S87,  R.  B. 

LndlofT  Bks.  ,  of  Baltimore,  In  the  Bth  divla- 
Ion  of  the  8d  district  of  the  Btaie  'tf  Haiyland, 
at  No.  60  W.  Faytitle  Street,  propose  to  manu- 
facture cigais;  and  so  much  la  the  building  or 
parts  of  the  boildlng  stories,  apartments,  room  [IBO] 
or  rooms,  as  Is  hemnaftcr  described,  ti  to  be 
used  exclusively  and  solely  for  manofacturing 
cigars,  and  Is  to  be  known  asmymanufactoir, 
or  place  where  cigara  are  made,  to  wit.  In  the 
room  adjoining  the  store  in  the  rear,  on  the  first 
floor  of  premises  No.  60  West  Fayette  Street. 

There  are  employed  In  the  premises  above 
deacrlhed,  or  I  propose  to  employ,  five  peimns 
in  making  dgan;  which  cigars  an  manufact- 
ured for  or  to  be  sold  and  delivered  to , 

redding  at  No.  —  In  the  -—,  and  l^  occnp*- 

tiona . 

(Blsne^  Lndloff  Bros. 

I,  WiUiam  LudloS,  do  swear  that  the  above 
Is,  to  the  best  of  my  knowledge  and  belief  ,s  true 
and  correct  statement  of  the  place,  street,  num- 
ber, and  the  exact  premises  where  the  busioeas 
of  manufacturing  cigars  is,  or  is  to  be,  carried 
on  by  Lndloff  Bros.,  and  all  the  other  matter 
stated  herein  la  true  and  correct 

(Signed)  William  Ludlolf. 

Swoin  before  me  this  2Sth  day  of  Hay,  1878L 
(Signed)^  R.  0.  King,  D^tg  CMeOor. 

Note—The  blank  apace  In  tbia  form  after 
the  words  "to  wit"  is  to  be  filled  wltha  precise 
snd  accurate  description  of  the  premises.  If 
the  manufactory  comprises  anything  less  than 
the  entire  building,  then  the  description  must 
specify  what  portion  of  the  building,  whether 
theflrst,  second,  or  third  stoiyof  the  same,  and 
what  room  or  rooms  therein.  The  snme  prem- 
ises or  room  cannot  be  used  for  canning  on  the 
huatnesaof  a  dgar  manufacturer  anda  dealer  In 
dgtura.  Inany  building,  room  or  apartment  of 
any  building  aesit,'naiedio  this  statement  aa  the 
manufactory  or  place  of  manufncture,  no  dgnn 
can  be  sold  except  such  as  are  then  manunicv 
nred,  and  are  in  original  and  full  packages." 

At  the  time  of  said  seizure,'  the  wire  partition 
having  been  previously  removed  by  the  claim- 
ants, then  was  no  dlvition  or  separation  between 
the  said  rear  pert  of  the  room,  designated  as  the 
factory  as  aforesaid,  and  the  front  part  of  the 
room,  where  the  buslncas  of  selling  cigara,etc., 
waa  carried  on  by  the  clalmants,except  a  wooden 
counter  extending  part  of  the  way  aooss  the 
room,  and  from  inree  to  three  anil  a  half  feet 
high,  upon  which  said  win  part  of  the  partition 
*-»  reeled. 

The  court  instructed  the  Jury  that  if,  at  the  [tsu 
time  of  the  aelzure.the  cigars  were  found  In  the 
possesaion  of  the  claimants,  and  they  wen  car- 
rying on  the  businers  of  manufacturing  dgan 
and  selling  the  same  by  relafl,  such  ret^  salea 
'-'-ig  in  quantity  leas  than  twenty-five  and  not 
:  in  stamped  Doxes.  and  that  said  mauufact- 
and  said  retail  sales  were  carried  on  In  n 
ro<»n,  tn  which  there  was  no  sqaration  except 


a  wooden  bar  about  three  feet  high,  extending 
partly  across  the  said  room,  the  Jiuy  should  find 
tor  the  tJolted  Sutea,  although  they  mlcl    ~ 


that  the  claimants  made  cigars  only  behind  said, 
wooden  bar  and  sold  at  retail  out  of  atainped 
boxes.  The  court  also  instructed  the  Jury  that 
sncb  retail  selling,  under  auch  circuustancea. 
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to  penona  wbo  took  the  dgm  awmT,  couMI- 
tntcd  a  retnov«)  1>)-  Uic  clalnunU  of  cigars  from 
tbdr  manufaclory,  without  tha  proper  rtd^iw 
on  the  boxes  denoHng  (he  tu  thereon.  The 
conit  retiued  to  Initnict  tbe  ]ui7  that  the  tnul- 
nen  of  munfactnriDg  dgan  ud  aelling  tbe 
■ame  In  leaa  quandtiea  than  by  tbe  box,  at  tbe 
place  of  manntacture,  la  notprahtbttedt^biw, 

K Tided  tbe  manufacturer  haa  a  llranae  as  a 
ler  in  tobacco,  when  he  sells  producta  other 
than  hia  own  manufacture.  These  instmctloua 
and  rtfuaal  were  excepted  to  br  the  clalmanta. 
Thentbetance  of  tbe  inatrucaon  of  the  conit 
waa,  Ibat  If  tbe  clalmanU  bad  sold  cigars  mana- 
tactured  bf  tbemselyea  In  iniantitin  lesa  than 
twent7-Qve,and  not  in  bozee  duly  slnmped.froro 
the  show-caw  in  the  nut  of  tbe  room  in  front 
of  the  bar,  they  bad  Incurred  tbe  forfeiture  In 
ouestioD,  although  the  dgare  were  made  br 
uem  in  the  rear  part  of  tlie  aame  room  behind 
the  bar,  and  were  sold  at  retail  out  of  namped 
boxes.  It  is  to  be  understood,  from  the  Ull  of 
excepticHiB,  in  connection  with  tbe  loatructioiis 
and  ue  rerdlct,  that  the  claimants,  after  having 
had  the  rear  part  of  tbe  room,  namdy:  the  part 
dcsigoaied  In  tbrir  "statement"  aa  their  mano- 
factorr,  sqiarated  from  tbe  front  part  or  store 
pert<a  tbe  same  room  by  a  wire  partition,  so  aa 
to  BnbstanUally  make  two  rooms,  and  to  make 
tbe  bctory  an  entire  room  and  a  separate  room. 
In  accorduH»  with  the  instructlona  of  aald  cir- 
cular, bad,  at  the  time  of  tbe  sales  at  retail  com- 
plained of  aa  a  ground  of  forfeiture,  removed 
tbe  wire  partition,  so  that  the  factory  waa  not 
[IBS]  then  a  separate  room  In  tbe  sense  of  said  circu- 
lar, but  the  mannfocturing  waa  carried  on  in  tbe 
nme  room  Id  wbicb  tbe  UKiw-case  wa*  and  in 
which  tbe  sales  at  retail  UxA  place.  This 
being  so,  weareofojdnlon  that  the  instructions 
were  correct;  that  the  lequlrementa  of  tbe  dr- 
cular  were  wlthlti  the  power  of  tbe  Commlaalon- 
er  to  prescribe,  and  not  repuniant  to  any  statu- 
tory provislona;  that  tbe  retedJ  sales  in  question 
were  In  Titriadon  of  lawi  and  that  the  forfeiture 
aif(»tMd  was  incurred. 

The  d^manta  contend  that  section  8886  of 
tbe  Bctrlaed  Statutes  prorldes  that  wheaerer 
more  (ban  one  of  the  pursuits  or  occupaUons 
Iberdnafter  described  ire  carried  on  In  the  aame 
place  by  the  aame  person  at  tbe  same  time,  ez- 


in  these  proiidona  which  autborices  a  manu- 
facturer of  dgaiB  to  sell  at  the  place  of  manu- 
facture, from  and  out  of  boxes,  dears  then 
made  1^  him,  even  thongk  he  haa  pau  a  niedal 
tax  aa  a  dealtr  In  tobacco.  The  proriaiou  in 
section  8!86  refen  only  to  pnnuita  or  oocupa- 
tlona  wUcb  can  be  ctttled  on  In  dw  seme  place 
by  the  same  person  at  the  same  time  consist- 
ent^ with  otner  requlrementa  of  law  on  the 
subject  of  the  spedal  pursuit  or  occupation.  It 
haa  no  reference  to  tbe  gnnt  of  any  authori^ 
to  carry  on  two  occupwuona  at  tbe  same  time  (IBSI 
and  place  by  the  same  person,  but  concerns  only 
the  obtaining  of  a  (ax  tor  each  of  two  occupai- 
tiona  when  they  are  lawfully  carried  on. 

Tbe  provUon  in  secUon  8244  baa  no  other 
efCect  than  not  to  reqiilre  that  a  manufacturer 
of  lobscco,  (Duff  or  dgais,  who  sella  bis  own 
products  St  the  place  ot  manufacture  in  such 
manner  as  Is  conslBtent  with  other  prortslona  of 
law  as  to  the  manner  of  the  sale  of  such  prod- 
shall  pay  a  apeclal  tax  as  a  dealer  In 
manufactured  tobacco  and  dgars.  It  has  rela- 
tion solely  to  tbe  exaction  of  a  tax  and  not  to 
tbe  confetrlns  of  authority  to  sell. 

Tbe  provision  cited  from  section  SS9S  haa  no 
relation  to  dgan  sold  aa  Ibose  in  tbe  presmt 
case  were  sold,  by  the  manufacturers,  at  tbo 
place  of  manafacture.  The  dgara  sold  were  not 
in  their  hands  aa  retail  defers,  but  aa  mann- 
facturera,  because  the  requlrementa  of  law  aa 
to  the  removal  of  tbe  dgars  from  the  manu- 
factory bad  not  been  observed  and  the  dgars 
were  stUl  In  the  manufactory. 

We  perceive  nothing  in  aectiona  8887,  888S 
or  8890  which  affects  the  foreKoing  views. 

~  sin  dgars  shall  be 
packed  and  sold  In  new  bosea  containing  at 
least  twenty-flv&    Section  8897  forbids  tbe  re- 


j»ye    . 

in  sell  manufactured  tobacco,  snuff  and  dgan; 
and,  by  subdivision  tO  of  the  aame  aectlon,  a 
manufacturer  of  clnn  pen  a  special  tax  of  |10: 
that  the  dalmanla  had  paid  both  of  these  spMial 
taxes;  that  subdivision  8  of  section  S£44  pro  videa 
that  no  mannf  actmer  of  tobacco,  snuff  or  dgan 
aball  be  required  to  pv  a  (pedal  tax  as  dwter 
In  mannfaetuted  tobacco  and  dean  for  selHng 
Ms  own  products  at  tbe  place  of  mannfactun; 
tbat  aecdon  8882,  forbidding  the aale  of  dgan  In 


sale  of  dgan  at  retail  by  retail  dealen  who  bave 
paid  the  ipedal  tax  as  such,  from  boxes  packed, 
stamped  and  branded  In  tbe  manner  prescribed 
by  law  :  and  that,  under  theae  enacCuents,  no 
cause  of  forfdlure  existed. 

But  we  an  of  opinion  that  there  Is  nothing 
108  U.M. 


atampa  denoting  Oie  tax  thereon,  be  si 
fdt  to  the  United  States  all  dgan  found  in  hla 
possesalon  or  In  hla  mannf actMj.  Under  these 
providous  tbe  removal  of  tbe  dgan  In  this 
case  from  tbe  place  where  tbey  were  manu- 
factured, by  aelHng  than  at  retail  not  In  stamped 
boxea,  was  groiua  tor  tba  tOcteitora  (rf  the  d- 
ganadeed. 

"^ 'Uions  pieactibed  bylbe  Commla- 

)  dmuar  referred  to  were  within 
his  authority,  under  aectlon  8tlM,  to  prescribe 
auch  rqiulationa  tor  tbe  Inapectlon  of  dgan 
--- '  "- — "'[^onoftbe  taxtltereonaibemay 
tectlve  for  the  fwerenlkm  of  fnuda 
in  the  payment  of  each  tax.  ThoAm'tDitiUti 

'^riu,  108  n.  a,  «n  [xxvl,  sni. 

Tbe  propodtlon  asserted  In  the  bMractlm  ,..j, 
asked  for  by  the  claimants,  and  wbidi  tbe  court  l^B*J 
refused  to  give,  ia  understood  to  be,  that,  m  tbe 
claimaois  sold  at  tbeir  shop,  aa  dealen  In  to- 
bacco wbo  bad  paid  tbe  spedal  tax,  artldea  not 
of  tbdr  own  manufacture.  In  addition  to  dean 
which  tbey  made  In  the  same  room,  the  saw  of 
tbe  last  named  dgars  was  not  prohibited  by  law. 
If  this  propodtlon  has  any  outer  meaning  than 
the  prtmosltlons  before  considered.  It  must  be 
held  to  be  euiLiely  without  au^ion  la  law  or  In 
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SuTRun  CouBT  or  xhx  Qsttzd  Btate*. 


Alchou^  the  record  abowi  tbat  the  cl^miinti 
were,  aa  dealeia  In  tobacco,  engaged  at  tfaelr 
shop  in  the  business  of  selling  dgua  which  they 
purcluued,  aa  well  as  dgan  wMch  ther  made, 
there  is  notbiog  in  Hie  cue  which  rauee  any 
ottier  queations  than  thoae  abore  eoaaldered. 

TlUjv^mmtqfai  Otreiiiia>vrtit<^lmtad. 

Smn  HJIoKennar.  Cle^  Sup.  ODiiTt,U.  8. 


UATOB  AND  ALDERMEN  07  THB  CTTT 
OF  SAVANNAH,  I^ffL  i»  Or., 


EUQBNE  KELLT. 


City  lonil*  for  pubUe  JmoiVMnunf — autiu 
fftutrmUg—pltt^  tf  eOgfailh. 

L  An  AottoaulliOTlM  a<lVtoobtaliiiiK]__,  — 
kian,fOTttaepurpc»aof  ooDmbaUat  to  woHcaot 
Internal  liiiprov«mMits,  Is  not  repe^ed  by  a  nibae- 
■oueot  Aot  wbMb  ptvrWtA  tbat  all  bonds  tbereto- 
fiM«  Maned  byUieol^sbDuld  be  Talld.  and  (atetba 
■ol^  power  to  oanse  otbw  bonds  to  m  issued  for 
punMsca  of  Internal  ImprOfeuieal. 

2.  ADAotwhiohoonfeiauponllie  maror  sod  al- 
dermen of  a  ol^  power  to  obtain  mODer  on  toan  on 
the  taltb  and  oredH  of  tin  oHt.  autliortBGS  tbem  to 
obtain  moner  upon  a  rnanntj  br  Um  «it7  of  bonds 
at  a  nllraad  oompanr. 
^t,  Whpe  tliero  *as_ui  ni 

question 
-ioom- 


t.  When  tfaere  was  an  mnuesttonable  ptedgi 
Ibe  faltli  and  credit  o<  a  ejfy  It  would,  after 
lapse  of  tw«n»  reaia,  In  which  no  suoh  quest 
has  been  ratted,  be  eonliarr  to  good  ntth  and  o 
mon  JusUee  to  permit  the  d^  to  allece  a  ne 


dlaoovend  ooostrucf — 
avoid  Id  obUsaltOM. 


r 


the  Circuit  Court  of  the  United 
Slatea  for  the  Southern  District  of  Oeorgia. 

The  hiatory  and  facts  of  the  caae  fuUj'  ap- 
pear in  the  opinion  of  the  court. 

Mtmn.  A.  B.  lAwton  and  W.  S.  OUs- 
1u>1b1(  for  plaintiff  in  error: 

"  The  authority  to  issue  railroad  aid  bonds  Is 
not  one  ai  the  ordinary  powers  of  a  municipal- 
ity, Ezpresa  authority  for  it  is  required,  and 
this  authority  must  be  ezerdaed  in  conformity 
vlth  preacribed  forma," 

Jonea,  R  R.  Secur.,  228;  Eegen  t.  Burtfno- 
■Am,  8  Wall.,  668  (70  U.  8.,  ZVIIL,  84);  Bead 
y.ltu.  a>.,SCraoch,  16»:  Betpior.  Wright.  101 
U,  B.,  674  (XXV.,  1089};  Bunouriu,  Public 
£ecurlUe«,  pp.  306-311, 

The  nppoKd  obligation  of  the  dty  fn  this 
cose  la  a  technical  guanm^;  .11  la  K  promise  to 
pay  th«  debt  of  another. 

9  Dan.  Nef.  InsL,  seca.  1763, 1TS8. 

"The  note  ia  the  debt  of  the  maker;  the 
ruaran^  is  the  engagement  of  the  defendant 
-Uiat  the  defendant  ahall  pay  the  note  when  It 
ttecomes  due.    •    •    •   "nury  ate  not  the  same, 


but  diflereot  and  distinct  contracla. 

Brtttittr  T.  Sileiue.  8  N.  T^  907;  Mall  t. 
AnsA-,  S  Den.,  484;  Banky.  fftq/nst,  6  Pick., 
-427;  iW-i  Jmeptaneei,  7  WaU.,  688  (74  U.  8., 
XIX..  list. 

Althongli  a  municipal  corporation  mar  be 
withorlzeo  to  make  «od  Issue  its  own  iKtnda,  ll 


tuU  by  imvUMUm.    t 


issued  by,  and  payable  at  the  office  of,  therail- 
road  company, 

IDlll.  Mun.  Corp.,  aec.  471;  OaktT.Mator 
If  Mown,  68  Ga.,  178;  La.  Btatt  Sk.  t.  S.  0. 
2fm.  a>.,  8  La.  Ann.,  894. 

"A  municipal  corporation  Cttnoot,  without 
IcflisUtiTa  auuority,  issue  bonds  In  aid  of  an 
extraneous  object.  Every  person  dealing  in 
them  must,  at  his  peril,  take  notice  of  the  ex- 
istence and  tetma  of  the  law  which  it  it  claimed 
confened  the  power  to  laane  them,  no  matter 
under  what  drcumstauces  he  may  obtain  them." 

8.  Ottawa  t.  PerHin.  M  O.  ft,  JMl  (XXTY.. 
166);  B.  OaUmd  y.  admur,  M  U.  8.,  S58 
(XXIV.,  186). 

Hie  caaea  which  have  been  decided  upon  the 
doctrine  of  innnldpal  decision  and  estoppel  by 
recitals,  do  not  apply  to  this  case  aa  we  thlnL 

The  caae  of  f  n«c  Cb.  t.  Aminvali,  91  How., 
644  (69  n.  S.,  XVI.,  21(n,  U  acknowledged  to 
hare  extended  Ibe  doctrue  to  ila  utmost  limit. 

See,  further,  as  Ulustradn  of  this  dodrlne: 
Glioma  T.  SatM,  93  V.  B.,  400  (XXUI.,  681); 
Mares  r.  Onoigo,  98  U.  B.,  687  (XXIII.,  748); 
amMdt\.  Long.mV.  8.,  e4a(XXIIL,  753). 

J0-.  OcorK*  A.  HarcATt  for  defendant  In 


.     .  ...      .  .  become  a  surety, 

indorser  or  guarantor;  hot  It  is  equally  foreign 
to  its  ordinary  scope  and  purpoae  to  borrow 
money  at  all.  Such  a  corporaUon  la  preaumed 
'-  require  money  <H)ly  for  strictly  municipal 

IB,  end  to  raise  the  same  by  the  exerdie  of 
Its  power  of  taxation. 

Bee  lUs  Indlng  Idea  etrooriy  put  in  tbe 

idgroent  of  tbe  eourt.  delivered  by  Mr.  Jvttiet 
_radleT  in  7^  Mavort.  Bag,  »  WaU.,  473 
(86  n,%.,  XXII.,  168). 

The  real  question  in  each  caae  is;  what  doea 
the  charter  exNcssly  grant  or  faitly  ImpIrT 

The  Act  of  December  87, 1888,  expresslr  an- 
thorised  tbe  Mayor  and  Aldermen  "To  obtain 
money  on  loan,  on  the  faith  and  credit  of  aaid 
city,  for  tbe  purposee  of  contribuHBg  lo  wotks 
of  mtemtl  improvement" 

Wi]s.Dig.,  DI8,6». 

It  would  be  difficult  to  frame  broader  or  more 
unrestricted  authori^;  the  dty  was  expressly 
empowered  to  obtain  money  on  loan;  and  no 
method  bdng  iodicsted,  the  means  or  manner 


Itn 


UooaiT. 


^n  lTif<m<i>  T.  JfiA^ffV.  06  U.  B.,ill6  (XXIV. , 

When  munidpal  obligations.  Issued  under 

le  exercise  of  a  doubtful  authority,  have  passed 
into  the  possession  of  ionajlcb  holdera,  the  cor- 
poration will  be  estopped  to  put  a  different  con- 
struction opon  lla  authority  to  isaoe,  although 
the  issue  might,  perhapa,  hare  been  leatraioed 
in  the  first  instance. 

Bonds  declared  to  be  ralid  by  Judicial  con- 
struction, cannot  be  rendered  InraUd  bj  suba^ 
quent  Judicial  construction. 

Jones,  R.R.  Secur.,  sec.  876;  TTiomaMvr.  £m 
Cfa^  8  Wall.,  887  pO  U.  B.,  XVm.,  177). 

Eren  if  these  obHgaUona  of  the  fXi.j  of  Sa- 
,-       1MU.& 

D,g,tza:Jb.LlOOglC 


Uatob,  k 


„  OF  Bavairiah  v.  Kellt, 


Tannah  were  Issued  without  but  authorltj  of 
law,  and  were  originally  void,  Uiay  were  sub- 
oequenlly  ratified  and  nude  valid. 

By  Act  of  the  Geocral  Aascmbly  of  Georgia, 
of  December  S,  1S58,  provIsioD  was  made  for 
the  dectlon  of  three  cotntnissLooers  to  prepare 
a  Code  of  Georgia.  The  Code  kg  prewired  was 
submitted  to  the  Legislature,  and  on  Dcccmlier 
IB,  1800,  was  adopted  as  the  Code  of  Georgia, 
to  be  of  force  and  take  effect  on  tlie  first  day  of 
January,  IBfiS. 

See,  original  Code  of  Georgia,  preface  III., 
IV..  IX.;  Long  v.  /•laU.  SB  Ga.,  009. 

By  Aet  of  1801,  the  Ume  was  extended  to 
Jauiinry  I,186S. 

This  Code  declnred  that  all  bonds  therelo- 
tore  issued  by  the  Mayor  and  Aldermen  of  Sa- 
Tanoah,  and  atlll  outstanding,  were  legal  aod 
valid. 

It  la  perfectly  competent  for  the  LeriBlnturc 
to  render  legal  and  valid  bonds  and  obligations 
issued,  or  acts  done,  without  legal  antbority. 

Jones,  R.  R.  Sccur..  aec..  878;  Winn  t.  Jfii- 
Mn,  21  Go.,  275;  Bomt.  £Mun)iui,  80Gft.,845. 

ifr.  Jvttiee  Hatthewa  delifered  the  opin- 
ion of  the  court: 

The  Savannah ,  Alliany  it  Gulf  Railroad  Com- 
pany was  a  corporation  of  Georgia,  autborized 
'"     "" """    :t  and  operate  a  railroad,  the  princl- 


_  at  city  was,  in  fact,  owner  of 
.  ._..__  le  half  of  It*  capital  slock,  wliich 
It  bad  sulificribed  in  pursunnce  of  law  to  aid  in 
its  construction.  For  purposes  of  construc- 
tioD,  that  is,  partly  to  p«y  debts  Incurred  for 
construction  then  made,  and  partly  to  pay  for 
future  ImproTementa,  the  railroad  company  in 
1859  made  an  issue  of  Its  bonds,  in  the  uaual 
form,  payable  to  l»arer,  twenty  years  after 
date,  amounting  in  the  aggregate  to  (300,000, 
bearing  interest  at  the  mte  of  seven  per  cent 
per  annum.  On  each  of  tliis  series  of  bonds 
there  wa*  Indorsed  the  following:  "State  of 
Georgia.  For  value  received,  the  Mavor  and 
Aldeiihen  of  the  City  of  Savannah  and  namlets 
thci'cof,  hereby,  as  authorized  by  a  public  meet- 
ing of  the  citizens  thereof,  held  on  the  14th  day 
of  May,  1859,  guaranty  the  payment  of  tbe 
within  bond,  principal  and  interest,  as  the  same 
may  become  due,  according  to  the  tenor  there- 
of. Witness  tlie  hand  of  the  Mayor,  with  the 
aeal  of  said  corporation  alBxed.  [Seal  of  city,] 
Thomas  H.  Turner,  Mayor.  Attest:  Edward 
O.  Wilson,  clerk  of  council." 

The  bonds  were  Issued  trith  this  guaranty  In- 
diMved,  and  were  purchased  In  open  market  for 
value.  The  present  action  was  brought  by  the 
defendant  In  error  to  enforce  the  liability  of  tlie 
r*Bsi  ^'y  "'  Savannah  upon  this  guaranty.  And  it 
[1B8J  is  not  denied  that  the  city  Is  liable  upon  it.  If 
at  the  time  It  was  made  there  was  auuority  of 
law  for  the  dty  to  bind  itself  In  that  form  for 
such  purpoeea.  The  Judgment  of  the  Circuit 
Court  atllrms  this  liability  and  la  sought  to  be 
reversed,  upon  this  writ  of'^error,  for  thalcause. 
The  5th  section  of  an  Act  which  took  effect 
December  27,  1838,  entitled  "  An  Act  to  Ex- 
tend tbe  Llmlla  of  the  City  of  Savannah,  and  to 
Authorize  the  Corporate  Authorities  of  said  City 
to  Borrow  Honer  for  Works  of  Internal  Im- 
provement,"  authorizes  the  Mayor  and  Alder- 
■un  "  To  obtain  money  on  loan,  on  the  faith 
109  V.  S.  U.  a.BooEST. 


This  provision  is  relied  on  as  conferring  author- 
ity for  the  guaranty  In  question. 

Itisdaimed,  however,  onbehalf  of  the  plaint- 
iff in  error,  that  this  provision  of  the  Act  of  1838 
was  not  In  force  at  the  date  of  the  guaranty, 
having  been  lepealcd  by  an  Act  of  Marcb  4, 
1856.  Wils.  Die.,  &20.  This  Act  expressly  re- 
peals only  such  Acts  as  conSict  with  it,  and  the 
repeal.  If  effecied,  must  be,  therefore,  by  impli- 
cation. The  8tb  aecUon  of  the  Act  of  ISoO  is 
supposed  to  have  wrought  this  result  It  la  aa 
follows: 

"  And  whereas,  doubts  have  been  enterialncd 
whether  certain  ijonds  Issued  and  disposed  of 
by  the  City  of  Savannah  for  intemai  imjirove- 
menls  were  legal  and  valid,  therefore,  lie  It  fu> 
ther  enacted,  that  ail  bondsheretofore  issued  by 
the  constituted  authorities  of  the  City  of  Savan- 
nah are  licreby  declared  legal  and  valid,  and 
from  andafterthepnssHgeof  tbisActiheMnyor 
and  Aldermen  of  the  City  of  Savannah,  iind  tlie 
hamlets  thereof,  upon  the  recommcndntioiiuf  a 
public  meeting  of  the  citizens  of  Savannah. 
called  for  that  purpose,  shall  have  power  and 
authority  to  cause  bonds  to  be  issued  and  dis- 
posed of  In  such  manner  as  they  may  direct,  for 
purposes  of  internal  improvement, which  bonds, 
•o  Issued,  shall  be  legal  and  valid." 

Whether  the  latter  repeals  the  former  law,  de- 
pends on  whether  the  two  are  ioconsi.ilcnti  and 
In  the  present  instance,  that  depends  nnwhellier 
it  is  manifest  from  the  words  of  the  enactments, 
that  both  cover  the  same  ground,  and  tliat  llie 
latter  was  intended  to  be  a  substitute  for  the  for-  [1891 
mer.  Tbe  Act  of  IBG6  relates  entirely  to  tbe  is- 
sue of  bonds  by  the  ciu  of  Savannah';  Uie  Act 
of  18^18  does  not  specify  bonds  at  all  aa  a  mode 
of  obtaining  money  on  loan,  on  tlie  faith  and 
credit  of  the  city.  If  it  be  assumed  that  theoniy 
mode  by  which  that  could  be  done  under  the 
Act  of  1838,  was  by  Issuing  bonds.  It  might  then 
be  argued  that  the  two  Acts  covered  the  same 
subject,  and  the  latter  was  designed  to  supersede 
theformer.  But  to  assume  IbatconstnicUonof 
the  Act  of  1838  to  be  correct,  Is  to  beg  tbeques- 
lioD  allssue,whichi3,whetlierthat  Act  requires 
the  issue  of  bonds  as  the  exclusive  mode  of  ob- 
taining money  ou  loan  on  the  faith  and  credit 
of  the  dty.  For  If  It  does  not,  there  Is  no  In- 
consistency between  the  two  statutes,  and  tbe 
Act  of  1838  Is  not  repealed.  Whether  It  be  re- 
pealed, then,  depends  on  what  it  means;  and  If 
It  authorizes  a  guaranty  such  aa  that  sued  on, 
then  It  U  not  repealed;  unless  It  might  be  sup- 
posed tbBt  the  term  "  bonds,"  used  in  the  Act 
of  1856,  was  generic  and  not  technical,  and  waj 
design^  to  embrace  every  form  of  obligation, 
whereby  the  dty  migbt  extend  the  aid  of  Its 
credit  to  purposes  of  Internal  improvement.  In 
that  event,  the  repeal  of  the  Act  of  IBSS  miglit 
be  effected,  by  conceding  that  tbe  Act  of  1850 
was  loige  enough  to  embrace  every  case,  even 
that  of  a  guaranty,  which  might  have  been  in- 
cluded In  the  Act  of  1638.  But  conceding,  as 
we  ore  disposed  to  do,  for  the  purposes  of  this 
case,  that  the  term  "  bond,"  as  used  in  tbe  Act 
of  1856,  is  to  be  taken  in  a  atrict  sense,  aa  con- 
fined todirect  municipal  obligations  In  the  usual 
form  of  securities  known  as  such,  then  we  are 
clear  that  the  Act  of  1888  Isnot  repealed  by  any 
ueceuary  implication;  because  it  it  not  coimned 

"  c,  „=  =  Coo<5k"» 


Sdtbbioi  Coubt  or  thi  Unrrra  Btatu 


•  drcle.    It  is,  Ut&t  the  Act  of  IB88  does  □ 
confer  authority  to  make  the  gu&rantv,  because 
It  la  repes]«d;  and  that  it  is  repealed,  Mcauae  it 
does  not  confer  aatbority  to  make  s  guaranty. 

ThelanKuaseof  theAct  of  ISSeisDTOadand 
unqualifled.  It  confers  upon  the  Mayor  and 
Aldermen  plenary  power  "  To  obtain  money  on 
loan,  on  the  faith  and  credit  of  said  Cin,  f6r  the 

fiurpoaes  of  contributing  to  works  of  faitemal 
mproTement"  The  money  paid  for  the  guar- 
smled  bonds  was  obtained  on  loan  and  upon  the 
faith  and  credit  of  the  City,  and  It  was  for  the 
tlwOl  purpose  of  contributing  to  worksof  internal  im- 
provement. The  fact  that  It  was  not  advanced 
directly  to  the  City  but,  upon  its  asaumnce  of 
repayment,  to  tiierailroadcoEDpany,  isnotade- 
parture  eren  from  the  letter  of  the  law,  much 
less  lis  meaning;  nor  does  the  fact  that  the  moner 
was  advanoed  partlv  on  the  cmllt  of  the  rail- 
road company  dindnMi  the  presumed  leliance 
of  the  purchaser  upon  that  of  the  City,  with 
which  It  was  Joined.  It  is  difficult  to  conceive 
of  languBge  more  comprehensiTe  than  that  em- 
ployed, to  embrace  every  form  of  security  In 
which  the  faith  and  creait  of  the  City  might  ba 
embodied;  and  that  In  such  cases  it  is  not  im- 
portant to  the  chsrscter  of  the  traosactfon  that 
the  money  is  obbuned  In  the  fliat  instance  t^ 
the  rellnMd  company,  upon  the  credit  of  the 
CiW,  was  directly  ruled  In  BomrsT.  A(rtfft0(Mi, 
8  WalL,  e64-«Mt70U.  8..Xvra.,7»-«B],and 
ftffirmed  in  FnrfM  v.  JfvnferJt,  M  C.  S.,  494- 
501  fXXIU.,  B83-M6].  If  the  City  of  Savan- 
nah had,  by  virtue  of  an  amngement  with  the 
railroad  company,  received  from  the  latter  its 
bonds,  and  had  Itself,  having  indorsed  the  guar- 
anty in  suit,  delivered  them  after  salea  to  pur- 
chasers and,  receiving  the  money,  had  mfd  It 
over  to  the  railroad  company  u  a  contnoution 
to  purposes  of  internal  improvement,  the  trans- 
action  could  not  have  been  made  the  subject  of 

•  cavil,  as  unauthorized  by  (he  Act  of  18S);  and 


„  t  that  statute,  and  that  the  Act 
question  was  In  force  at  the  date  of  the  guaran- 
ty and  accordingly  governs  It.  The  sumtsnce 
of  the  IraoBBCtion  was  that.  In  consideration  of 
the  money  advanced  totheralltoadcompanyas 
a  loan  on  the  faith  and  credit  of  the  City,  the 
latter  required  the  railroad  company  to  indem- 
nify It  against  loss  on  that  account,  a  precaution 
wmch  no  Implication  In  the  statute  forbids,  and 
that  result  waa  accomplished  by  the  form  of  the 
obligation,  l)y  which  the  railroad  company  be- 
came the  principal  debtor,  and  the  City  of  Sa- 
vannah guarantor  merely  of  Its  bonds. 
[ISl]  Itdoesnotdetract  from  the  force  of  this  con- 
clusion that  the  guaranty  recites  that  it  waa  au- 
thorized by  a  public  meeting  of  the  citizens 
thereof,  as  If  It  were  the  case  of  bonds  Issued 
undertheActof  1856,  which  required  the  recom- 
mendation of  such  a  meeting.  But  if  tbe  fact 
Is  Immaterial,  the  recital  is  not  injurious.  And 
the  official  record  of  the  transaction  shows  that 
such  a  meeting  was  held  for  the  purpose  of  quiet- 
ing doubts,  and  not  to  raise  Iheo).  The  author- 
ities of  the  City  at  that  time  woe  only  anxiotu 


ing  to  an  unqne^onable  pledge  o: 

credit;  and  certainly  now,  after  me  lapse  oi 

twenty  years,  in  which  no  such  question  ha» 


tlons  all  the  weight  and  value  properly  belongs 

' Btlonable  pledge  of  its  fair 

»lnly  now,  af 

ty  years,  in  which  no  su.      ^ 

been  raised,  It  would,  in  the  language  of  Mr. 
JvtUee  Qrier,  in  Menxr  Oo.v.  Haelutt,  1  Wall  . 
83-»4[e8U.  B.,XVn.,  548.54«],-'l 

Sto  good  talth  and  common  Justice 
em  to  allege  a  newly  discovered  coi 


of  anequivMalpowef."  VotiStttrvpy.  Maii- 
«>»,  1  WHU..291  [<»TJ.  S.,XTn.,5S81;  JKwsr 
T.  JAMMKfW.1  Wall..S9ir6SU.8„XVn.,SM]; 
Jamei  v.  MiltMvkee,  1«  WalL,  168  [88  U.  8., 
XXL,  267]. 

In ottr  opinion  tte  AettiflSSS  avUurUedtht 
fuaranty made  bg  Oit  Oityof  BaeannahvponOu 

\>ndt  cf  t/ie  railraoi' ■•  '' ■-■--■-- 

I  wiiidatid  rabn'tSi 


bond*  of  t/it  railroad  ec 

lid  and  rabtitSng  Ua       ^ 
l/ieonlif  gveiUonintheoa»tdt»erHng»eriow*eon- 


litg.     ThitditpMaef 


tidantion;  and  Oujvdffment  eftt* 


e,  'Q^rmaf, 


Inateriowt 
lOireiUtO 


THE  MATOB  AND  ALDERMEN  OP  THE 
CITY  OF  SAVAiraAH,  Ptfk.  (n  JEW-.,  ». 
A.  M.  MARTm. 

Argued  %t  same  time  by  same  counsel  as  in 
preceding  case. 

Mr.  Ju»tie»  Hatthewa  delivered  the  opinlmi 
of  the  court : 

This  case  la  identical  in  Its  elrcnmstances  with 
that  of  The  Maj;or  and  Aldermen  of  the  City 
of  Savannah,  plaintlffsin  error,  against  Eugene 
Kelly  [ante,  6i6]. 

Judgment  qfinned. 

James  B.  HeKaiDer>  cask,  Bup,  CQwt,  D.  B. 


UMITED  STATES,  F^„  n^n 

JAMES  H.  BRITTONAifD  BARTON  BATES. 

(See&  C^  Boportei'a  ed.,  UMDr.) 
Indietment  of/aintt  bank  offieer^-eommmx  lam  qf- 


lenlatxHi 


miitQiplieali^n  i^bankftatdi. 

1.  In  an  IndkitmBnt  for  ooosplraCT  under  ssctlBn 
SMO,  Bev.  Stat,  tfae  eonsplracv  must  be  suaolentlr 
"ibarred ;  and  It  oannot  be  aided  br  the  avennSDti 
jf  ads  done  b*  one  or  mora  of  the  oonsplratoES  m 
furtheraiwe  o(  the  object  of  tlie  ooosplracr. 

I.  Thera  are  no  oommon  law  offeoses  asamst  the 
United  States. 
S.  ^Rwprooirlncbr  Ra dlreoton of  sdlvMendlo 
edeciared  by  a  national  tNuikwbsD  tbeie  anno 
et  proOls  to  pay  II,  la  not  a  willful  mlsappIlcatlOD 
r  tGe  moneys  and  funds  of  the  aaw>olatton,  which  l> 
mds  an  Ottawa  by  lectJon  fiOSof  the  Ravfatd  Stal- 

.-_  -_. inopirsoy  to  commit  this  oKmaB  la  not 

iE3b  by  sectloii  U4a 
[No.  409J 
" Deeidei 


made  punlsiul 

Arffued  Mar.  IS.  16, 1SS3. 


vided  Apr.  t,  1883. 


the  Judges  of  the  Circuit  Court  of  the  Unit- 
ed Stales  for  the  Enslcrn  District  of  Histouri. 
The  history  and  facts  of  the  case  ftppenr  in 
the  statement  by  the  court.    Bee,  ^so,  the  rr 


„...Goo^c»-»- 


DmncD  STATxa  ▼<  Bsimdi. 


commit  anj  offense  against 
*  *  *  and  ODe  or  mora  of  such  partiea  do 
anj  act  to  effect  the  object  of  the  conspirocj, 
[SOO]  nil  the  partlea  to  such  conspiracy  sliall  be  liable 
to  a  penalty  of  not  leaa  than  one  thousand  dol- 
luri,  and  to  imprisonmeDt  not  mora  than  two 

Section  SEW,  of  the  Revised  Statutes  provides 
■nfoUoffs:  "  Ever;  prerident,  director,  cashier, 
teller,  clerkoraKentofsny  "banking"  asaocia- 
tion  wbo  embezzles.abstracts  or  willfuH  v  misap- 
plies any  of  the  moneys,  fundaor  creditBof  toe 
osKociation,  *  ■  *  or  who  makes  anyfalse 
entry  in  any  book,  report  or  statement  of  the 
psaociotion,  with  intent  in  either  cas-  *"  '"<"~ 
or  defraud  the  assodailoo,  or  any 
body  politic  or  corporate,  or  any  Individual  par- 
son, or  to  deceive  any  officer  of  the  aasociatW, 
or  any  agent  appointed  to  eiamlne  the  sffain  of 
such  aasodatioD,  •  ■  •  shall  be  deemod  guihy 
of  a  mtademeanor,  and  shall  be  impriaoned  not 
less  than  five  years  nor  more  than  ten." 

The  defendants  men  indicted  under  aecUon 
M4a  of  the  Revlaed  Statutes.  The  indictment 
contained  two  counts.  The  first  couot  charged 
tn  substance  as  follows:  that  Britton  was  the 
president  and  a  director  of  the  National  Bonk 
of  the  Stale  of  Hissourl,  in  SL  Louis,  a  nation- 
al honking  BssodatJon  organizedunder  the  Act 
of  Congress,  and  that  BaUa  ma  rfce-prealdent 
and  a  director  of  the  same  asaodationi  that 
~  '      I  and  Bates,  while  president  and  vice- 


to  and  the  proper^  of  said  asaociat  .  . 
the  sum  <tf  $8T,SW.  bj  means  of  procuring  w 
be  made,  on  JuiM  80, 1670,  by  the  said  assoda- 
Uon,  a  dividend  of  three  and  one  half  per  cent' 
um  on  the  capital  slock  of  the  aasodatloo, which 
said  dividend  waa  U>  be  greater,  in  the  sum  of 
987,500,  than  the  net  profits  of  said  association 
on  hand  after  deducting  from  nid  net  profits 
the  amount  of  the  losses  and  bad  debts  of  the 
association  existing  on  said  80th  day  of  June. 
The  acts  dona  to  effect  the  object  of  the  con- 
nlraOT  were,  la  aubstaoce  alleged,  as  foUows: 
(bat  Britton  falsely  repreaented  to  one  Walsh, 
wbo,  on  June  80, 1874,  was  also  a  director  of  the 
association,  that  the  iMt  proQls  of  the  association 
[Mllwei*  on  that  day  mlBcient  in  amount  to  war- 
rant and  permit  the  declaration  at  said  dividend, 
and  did  Uiereby  induce  the  said  Walsh  to  assent 
to  the  declaration  of  said  dividend, and  to  join  on 
said  June  80,  as  such  director  with  Britton  and 
Bates,  direclon  as  aforesaid.  In  the  declaration 
of  said  dividend,  they,  the  said  Britton,  Bates 
and  WaUi,  conslltuang  a  majority  In  number 
of  the  directors  of  Ealdasaociation;  that  to  effect 
the  object  of  said  conspiracy,  Britton  did  fur- 
ther upou  the  said  June  80,  cause  and  procure 
to  be  made  by  one  Edward  F.  Curtis,  in  the 
record  of  theproceedinKsof  theboardof  direot- 
ora  of  said  Bnociatioo  the  following  entry:  "St. 
Louis,  June  80,  1870.  Present,  Messrs.  Britton 
and  Walsh,  Mr.  Bates  assenting  on  the  SBth. 
Ordered  that  a  dividend  of  8t  per  cent  be  de- 
lOS  L<.  S. 


teat,  Edward  P.  Curtis,  Cashier;"  that  after* 

:  ily  8, 1878,  in  f     "      . 
and  to  effect  the  object  of  sold  conspiracy,  the 


wards,  on  Julv  6, 187S,  In  further  pursuance  of 


largest 

ofl5,8l 

Thei 


said  Britton  end  Bates  did  each  receive  fro'n 
said  association  and  convert  to  his  own  use,  a 
sum  of  money;  the  said  Britton  the  sum 
,807  and  the  said  Bates  the  sum  of  $4,112. 
•  second  count  was  similar  to  the  first,  ex- 
cept that  after  averring  that  said  dividend  so  to 
be  declared  on  said  June  80, 1876,  was  to  be 
falae  and  fraudulent,  it  was  added  that  there 
was  on  said  June  80  187S,  due  and  owing  to 
said  association  certain  debts,  specifying  them, 
amountinK  in  the  aggregate  to  toe  sum  of 
fiVttSU.zi;  thst  upon  such  debts  there  was 


said  debts  were  "not  well  secured  and  in  process 
of  collection,"  and  their  aggregate  amount  was 
largely  In  exccEsof  the  net  profits  and  purported 
net  profits  of  said  BBBociation  then  on  lumd,  as 
saldBriUonandBateslhenwellknev,  and  that 
aaid  debts  wera  bad  debts  within  the  meaning 
of  section  6204  of  the  Revised  Statutes,  as  said 
Britton  and  Bates  then  well  knew. 

The  defendants  demurred  to  the  todlctinent 
Upon  the  hearing  of  the  demurrer,  the  Judges 
ofUieCircait  Court  wera  divided  In  opinion  up- 
on the  following  questions: 

1.  Whether,  under  section  SM0  of  the  R«-  [SOCI 
vised  Statutes  of  the  United  States  It  was  neces- 


re  good  and 


not  containing  the  said  allegations  k 
solBcient  in  law. 

9.  Whether  it  was  necesssry.in  this  indictment 
In  addition  to  the  allegations  charging;  the  con- 
spiracy to  willfully  misapply  cerlun  ninds  and 

J-  jj  Ujj  B^Bociatton,  by  means  of  pro- 

„  -J  be  made  by  the  board  of  directors  a 

dividend,  as  alleged  In  the  Indictment,  to  fur- 
ther allege  that  said  dividend  was  in  pursuance 
of  aaid  consjidracy  declared  and  made;  and.  If 
•0,  whettker  the  same  Is  sufficiently  charged 
therein,  and  whether  It  waa  also  necessary  to 
all«e  thai  aaid  dividend  was  fratidulent  when 
declared  and  also  when  pair 

8.  Whether,  under  section 


loged  to  have  been  misapplied  bad  been  pre- 
viously intrusted  tothepoeeesdontrfthedefend- 
anls. 

4.  Whether  the  indictment  tn  this  caw  sllegra 
with  sufficient  certain^  that  the  bank  had  no 
net  profits  out  of  which  to  dedara  and  pay  the 
dividend  alleged  to  have  been  fraudulent. 

0.  Whether  the  s^  defendants,  as  directors 
of  the  said  banking  association,  are  liable  to  the 
penalties  provided  iiy  the  said  section  6309  upon 

„. Ingthat 

there  were  no  net  profits  out  of  which  to  pay 
the  same ;  and,  if  liable,  must  the  Indictment 
charge  that  such  dividend  was  ordered  and 
—ited  for  with  intent  thereby  to  defraud  the  a»- 

ciation  or    '" 

Mr.  Wm 
plaintiff. 

JTissirs.    Chestw   H.   Kmm.    Gm».  H. 
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SUaldfl  and  JtAn  B.  Hendenm,  for  Britton, 
defendant. 

MtMtrt.  B.  T,  Olover  and  J.  S.  Bhepten, 
Bales,  defendant. 


Mr.  Jvttiee  Woods  delivered  the  opinion  of 

tlie  court: 

The  oSenM  charged  In  the  counts  of  thii  In- 
dictment is  a  conspiracy.  Thla  offense  does  not 
consist  of  both  the  conspiracy  and  tlie  acts  done 
toeSect  the  object  of  theconspliacj,  but  of  the 
conapirac;  alone.  The  provision  of  the  statute, 
[SOS]  that  there  must  be  an  act  done  to  effect  the  ob- 
ject of  the  conspiracy,  merely  affords  a  loeu* 
penilmUa,  bo  tliat  before  the  act  done  either  one 
or  all  of  the  parties  may  abandon  their  design, 
and  thus  avoid  the  puialty  prescritied  bv  the 
statute.  It  follows  as  a  rule  of  criminal  plead- 
ing that  in  an  Indictment  for  conspiracy  under 
section  5440,  the  conspiracy  must  be  sufflciently 
charged,  and  that  it  cannot  be  aided  '      ' 

averments  of  acts  done  by  one  or  more 

conspimtora  in  tunheiance  of  the  object  of  the 
conspiracy.  i?m,  v.  King,  7  Q.  B.,  782 ;  "— 
monacaltk  v.  Sliedd,  7  Cuah.,  514. 

The  charge  against  the  defendants  Is 
■piracy  to  willfully  misapply  the  funds  of  the 
association.  It  is  alleged  in  the  counts  of  this 
Indictment  that  they,  Dcin^  directors,  with  in- 
tent to  defraud  the  association,  did  conspire  to 


idend  of  lis  net  profits,  when  there  were  no  net 
profits  eufllcient  in  amount  to  pay  It. 

Such  a  dividend  is  forbidden  by  section  ES04 
cf  the  Bevlsed  Sututes,  which  declares 
lows 


Ing  operations,  withdrew  or  permit  to  be  with- 
drawn, either  in  ihe  form  of  dividends  or  oth- 
erwise, any  portion  of  Its  capital.  If  losses  have 
at  any  time  been  sustained  equal  to  or  exceeding 
its  ondivldied  proQts  then  on  hand,  no  dividend 
■hall  be  made,  and  no  dividend  shall  ever  be 
loade  by  any  Association  wbUe  It  continues  Its 
banking  operations,  to  an  amount  greater  than 


any  assodation  on  which  interest  Is  past  due  and 
impald  lot  a  period  of  ilz  months,  unless  the 
■aine  an  well  •■cared  and  In  process  of  collec- 
tion, aball  be  considered  had  debts  within  the 
meuing  of  this  section." 

We  are,  therefore,  to  Inquire  whether  the 
conapliacy  entered  Into  I7  and  between  the  de- 
(andants  to  mli4>ply  tbe  moneys  of  the  associ- 
ation by  procuring  uedeclaiaoon  by  the  asso- 
(daUon  of  a  dividrakd  greater  than  the  net  pioflU 
of  tbe  aaeociation,  ii  a  criminal  oSenw  against 
the  United  Stalea. 
[S09]  lliere  are  no  common  law  oSenses  against  the 
United  SUtes  {United  Stalei  v.  Oidton,  7 
Craach,  83;  Uniledataieiv.  CooUdgt,  1  Wheat., 
4iS},  and  section  SSM  does  aoi  at  itself  create 
any  trffense  against  the  United  States. 

Bat  it  U  contended  on  behalf  of  tbe  United 
Slates  that  the  procuring  of  the  dividend  to  be 
declared  by  the  association  when  there  are  no 
net  profits  to  pay  it  is  a  willful  mlsap^HcBtion  of 
tbe  moneys  and  funds  of  the  asHOciaQon,  whidi 
b  made  an  offense  by  section  SMM  of  Uw  Rfr- 
700 


vised  Statutes,  and  that  a  conspiracy  to  commit 
tbiaoSense  ismade  punishable  by  section  5440. 

We  think  this  construction  of  the  statute  la 
unwarranted  and  tbnt  the  indictment  Is  basrd 
on  a  misconception  of  Its  provisfons. 

Tbe  indictment  having  charged  a  conaplrac; 
between  the  defendants  to  misapply  tbe  moneya 
of  tbe  association,  proceeds  to  aver  by  what 
means  the  misapplication  was  to  be  effected, 
namely;  by  procuring  to  be  declared  by  the  as- 
sociation  a  dividend  when  there  were  no  net 
profits  to  pay  It.  If  procuring  the  declaring  of 
such  B  dividend  bv  the  aasocianon  is  not  a  willful 
misapplicntion  of  its  funds  by  those  disteridants, 
then  the  indiclment  charges  no  offense.  The  de- 
claring of  a  dividend  by  tbe  association  when 
there  were  no  net  profits  to  pay  It  is.  In  our 
ludement,  not  a  criminal  misapplication  of  ita 
lunds  It  is  an  act  done  bv  au  ofilcer  of  the  as- 
sociation In  bis  offlciaJ  amf  not  In  his  individual 
capacity.  It  is,  therefore,  an  act  of  mnladmia- 
Istration  and  nothing  more,  which,  while  it  may 
subject  thcassocinlion  to  aforfeiture  of  its  char- 
ter, and  the  directors  to  a  personal  liability  for 
daioaees  suffered  in  consequence  thereof  by  tbe 
association  or  its  Ehareholders,  does  not  render 
tbem  liable  to  a  criminal  prosecution.  The  act 
belongs  to  tbe  seme  class  as  the  purchnse,  by  m 
hankiog  association,  of  its  own  shnrcs  niien  not 
necessarf  to  prevent  a  loss  on  a  debt  due  it, 
which  in  case  No.  406,  ante,  530,  just  de- 
cided, we  held  not  to  be  a  crimieal  mtsap- 
plication  of  tbe  funds  of  tbe  association.  If, 
therefore,  the  indictment  bad  charged  that  the 
defendants  had  misapplied  the  funds  of  the  asso- 
eialion  by  themselves  declaring  a  dividend, 
when  there  were  00  net  profits  to  pay  it,  it 
would  not  have  cbar^  a  criminal  act;  much  vgffji 
less  when  it  merely  charges  that  they  conspired 
to  procure  the  associaticD  to  declare  a  dividend 
under  like  circumstances.  80  that  it  appears  on 
the  face  of  tbe  indictment  that  the  conspiracy 
charged  was  not  a  conspiracy  to  commit  an 
offense  against  tbe  United  States. 

We,  therefore,  answer  the  flnt  branch  of  tbo 
fifth  qucation  propounded  to  us  by  the  Judges 
of  tbe  Circuit  Court  In  tbe  negative. 

Our  opinion  Is  that,  under  this  {ndlctment,Uie 
defendants  are  not  "Liable  to  the  penaltlea  pro- 
vided by  secLion  6309,  upon  pi>o<n  that  tliev,  as 
such  directote,  willfully  voted  for  Ihe  declam- 
tlon  of  a  dividend  knowing  there  were  no  net 
profits  out  of  which  to  pay  tbe  same,"  becauae 
this  la  not  the  offense  with  which  they  are 
charged  In  tbe  indictment.  And  as  they  are 
charged  with  a  conspiracy  to  do  an  act  which  ia 
not  an  offense,  we  are  of  opinion  that  no  penal- 
tlea could  be  inflicted  on  them  under  tne  in> 


As  the  answer  we  have  given  to  this  qaeetktn 
Is  fatal  to  the  Indictment,  it  is  not  necessary  fc» 

.  to  answer  the  other  questions  sent  to  tis  by 
the  Judges  of  the  Circuit  Court. 

In  case  No.  410,  Tht  United  Statu  v.  Jamt 
B.  BriHon  and  Barton  Batei,  on  certiflcale  <rf 
division  In  opinion  from  the  same  court,  tbe  in* 
dlctment  contained  five  cotmta,  all  tubetan- 
tlally  similar  to  tbe  count*  hi  case  No.  40», 
just  dispoeed  of.  What  we  have  said  in  refer- 
ence to  the  Indictment  hi  case  40B  appllea  to  Um 
Indictment  in  this  case.  As  the  indictment  ia 
bad,  and  no  good  indictment  can  be  framed 
upon  tbe  facts  as  they  appear  therein,  it  Is  un- 

losV'S. 
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UxiTXD  States  t.  Bumui. 


neceBViT  and  we  decline  toumrer  tba  ipedflc 
quealiODs  sutimitled  to  us  bj  the  Judges  of  the 
Circuit  Court   (7m'(«tf  AotetT.  Auw.lSWslL 
1I»  [80  U.S.,  XXI.,  812]. 
True  oopr.    Tot :  _ 

Jmnws  B.  HcKemier.  Clerk,  Bup.  Court,  U.  B. 


USITED  STATES,  F{f.. 

t. 
JAHES  H.  BRITTON. 

{See  8.  C  Beporter's  ed^  UB-UB.) 

Indietmmt  afmntt  tank  offletr—wilMrauat  t^ 


J  o£  uw  Eiuaru  vi  uirvKuin,  nur  uik»  uie 
.  wet  procured  bj  aaj  frauduleat  iDeaDB, 
tbe  Dote  WM  Dot  paid  at  metarltjr,  nor  thai 
.._. .. — ^ . —  -lyreeionodtBdle- 

oirttJidre'.. ^ 

perlnit  bit  iedetnedneea,  iinota  arimiDal  mlaappli- 
catkm  br  tha  preeldent  nf  the  bank  at  the  f  uodi, 
under  aecUua  Baa,  Rev.  Btat. 

[No.  *or.] 

Ar^iud  Mar.  15. 16, 18S3.  Decided  Apr. «,  188S. 

ON  e  cert iDcate  of  divinon  in  opitilnD  between 
tlio  Judge*  of  tlie  Circuit  Court  of  tlieCoit- 
ed  Slates  fur  tlie  Eiisteru  District  of  Hitsourl. 

The  hiatury  and  facia  of  Uie  case  appear  in 
tbo  stnlement  bv  the  court  Bee,  stoo,  Uie  re- 
lated cases  of  U.  S.  t.  Brittan,  aiUt,  620,  608, 
aaiipoil,  p.  708. 

StalemcDt,  bj  Mr.  Jvttiee  Woodai 

Tlio  Iniictnieiit  la  tbis  case  contained  three 
counts.  It  was  found  bf  tlie  same  KTond  jurr 
as  tbe  iodictment  in  case  No.  400  [otUs,  S90], 
jnst  decided,  and  waa  remitted  and  tfauaferred 
to  tbe  circuit  court  lo  like  manner. 

Tbe  first  oount  cbarged  that  tbe  defendant, 
James  H.  Britton,  on  March  M.  1877,  within 
[1941  the  Eastern  District  of  Mlnnuri,be(ngUie  pres- 
ident and  a  director  of  tbe  National  Bank  of  the 
mate  of  Missouri,  the  some  being  a  national 
benking  association  organized  undar  the  Act  of 
Congress,  "  Did  cause  and  procure  to  be  tiien 
and  there  received  and  discounted  t^  said  asso- 
ciation a  certain  promissory  note,  which  said 
note  was  then  and  there  in  tbe  words  and  figures 
following: 
••im.m.]  St  Louis,  Harcb  S4th,  18TT. 

Four  months  after  date  I  promise  to  pay  to 
the  order  of  Oeo.  F.  Britton,  negotiable  and 
parable  at  tbe  National  Bank  of  the  State  of 
Musouii,  in  SL  Louis,  twenty  thousand  eight 
hundred  thlrtj-flve  dollars,  for  value  received, 
without  defalcation  or  discount,  with  interest 
•fler  maturity,  at  tbe  i»te  of  ten  per  cent  per 
annum.  J.  H.  Britten.'' 

That  the  QotewsslndorsedasfollowB:  "Oeo. 
F.  Britton;"  that  tbe  defendant  converted  to 
bisownuse  tbe  proceeds  of  the  discount  of  said 
note,  to  vrit:  the  sum  of  (20.SSl.«8i  that  sold 
I0SU.8. 
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note,  when  so  discounted, waanotweU  secured: 
that  "Said  James  H.  Britton,  and  tbe  said  payee 
ondlndonerof  said  note,  to  wit: oiwOeorgeP. 
Britton,  were  then  and  there  Insolvent,  as  he, 
tlie  ssid  James  H.  Britton,  aspreddentand  di- 
rector as  aforesaid  tbeuaud  there  well  knew/' 
and  that  ssld  James  H.  Britton,  by  procuring 
said  note  to  be  discounted,  and  by  applying  tbe 
proceeds  of  said  discount  to  hts  own  use,  will- 
fully misapplied  the  said  sum  of  «20,2Bl.eS  of 
tbe  money  and  funds  of  said  asaociatlon,  with 
Intent  then  and  there  to  defraud  gaid  associa- 
tion and  certain  persons  to  the  grand  Jurors  un- 
known. 

Tbe  second  count  charged  that,  on  June  2, 
1877,  within  the  Eastern  District  of  Hlnouri, 
one  George  F.  Britton  was  Indebted  to  said  as- 
sociation In  the  sum  of  |79,480. 28,  at  the  maker 
of  five  promlssoiT  notes  then  nnpdd;  tbottoid 
indebtedness  of  Cworge  P.  Britton  wss  known  to 
Jamet  H.  Britton  [WMident  and  director  of  said 
association:  that  oo  said  June  2, 1877,said  notes 
were  not  well  secured  sod  laii  George  F.Britlon 
was  Inaolventiboth  of  which  facts  sdd  James  H. 
Britton  then  well  knew.  Nevertheless,  said 
James  H.  Britton,  as  president  and  cUrector  of  t.bbi 
ssld  association,  did  then  and  there  receive  and  l**™' 
discouia  a  note  for  (800,  dated  June  2,  I8TT, 


doraed  by  him,  the  ssld  Jaioea  H.  Britton.  be 
being  then  insolvent,  ss  he  then  well  knew,  that 
Boid  James  H.  Britton  did  then  and  there  pay 
out  of  the  moneyi  and  funds  of  said  association, 
08  tbe  proceeds  of  said  discount,  to  the  said 
Oeorge  F.  Britton,  the  sum  of  $TB0.4S,  contrary 
to  the  form  of  the  statute,  etc. 

The  third  count  charged  that,on  Hay  18, 1877, 
within  the  Eastern  District  of  Missouri,  sstd 
James  H.  Britton  was  presidrat  and  a  director 
of  said  banking  association;  that  from  April  IS, 
IB73  to  Hay  18, 1877,  one  Alfred  H.  Britton 
had  been  continuously  Indebted  to  said  associa- 
tion in  the  sum  of  i37,122.67,  at  maker  of  a 
certain  promissory  note  duriii^  sdd  period, 
owned  and  held  oy  said  association,  and  waa 
then  indebted  to  said  association  for  interest 
past  due  on  said  note  In  Uie  further  sum  of 
14,629.01;  QM  said  Alfred  M.  Britton  was  on 
said  May  18, 1877,  insolvent;  Uiat  on  the  day 
and  year  bat  named  there  wot  in  the  moneys 
and  funds  of  said  association  to  the  credit  of 
said  Alfred  M.  Britton  the  sum  of  (88,860.48; 
that  sold  James  H.  Britton  well  knowing  tbe 
said  indebtedneas  of  Alfred  H.  Britton  to  said 
association  and  his  said  insolvency,  failed  and 
neglected  to  cause  to  be  applied  to  tbe  told  in- 
debtedness of  told  Alfred  M.  Britton  the  said 
sum  of  936,860.45,  so  as  aforesaid  In  the  moneys 
and  funds  of  said  aiaociatiou  to  the  credit  ot 
said  Alfred  H.  Britton,  end  did  then  and  there 
willfully  permit  said  Alfred  H.  Britton,  while 
to  indebted,  to  transfer  and  assign  said  sum  of 
(30,860. 4S  to  Uie  credit  of  theatyNaUonal  Bank 
of  Port  Worth,  Texas.  "Andsothesaid  Jamea 
H.  Britton  did  willfully  miaapply  theaald  sum 
of  $86,860.46  of  the  moDeysof  said  association, 
with  intent  to  injure  and  defraud  said  associa- 
tion and  certain  persons  to  the  grand  Jurors  un- 
known, contrary,"  etc 

Upon  demurrer  to  the  Indictment  the  Judges 
of  the  Circuit  Court  were  divided  In  opinion  up- 
on tbe  question  whether  the  teveral  counts 
701 


ib.GoogIc 
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Bunom  Coubt  or  t 


E  Uhitkd  Statss. 


Oct.  Tesm, 


chuged  with  rafflctent  cert^otf  an  ofleme  . 
[190]  der  Mctiou  0209  of  the  Barised  Staiatea.    The 
case  coma  to  thl«  court  upon  thfg  certlflcftte  of 
dlvisloiL 

Mr.  Wm.  A.  muurj.  Ant.  AOg-Qm. 


Memn.  Oao.  H.   SUalds,  Chester  H. 

Km^  John  B.  HeTidenm  and   T/Umuu  O. 
Flttthmr,  tar  defendant. 

Mr.  Juttiee  Woods  deUvered  the  opbif  on  of 
the  conit: 

It  Ib  not  alleged  In  the  flnt  count  that  the  J. 
H.  Britton,  maker  of  the  note  discounted,  was 
the  James  H,  Brittoa  vho  was  preddest  and  a 
director  of  the  aasodatlon  and  the  defendant  in 
the  Indictment  and,  consequentlj,  tbera  it  no 
averment  that  the  maker  of  the  note  was  Insolv- 
ent FuainK  bj  this  defect,  and  awuming  that  thi 
maker  of  the  note,  being  the  defendant  In  this 
case,the;niwi«wn  of  tb  e  chargels  that  defendant, 
bein^president  ondadlrectorof  theaBsociation, 
nnd  Being  inaolvent,  procored  to  be  discounted 
Ua  own  note,  the  same  not  bdng  wel)  secured. 


The  incriminating  facts  are  that  the  note  was 
not  well  Rectu«d,  and  that  both  the  maker  and 
indorser  were,  to  the  knowledge  of  defend- 
ant, Insolvent  when  the  note  was  discounted. 
The  quesHoD  Is,  therefore,  presented  whether 


t«  not  even  necessarily  a  fraud  on  the  associa- 
tion. 

One  branch  d  the  budnen  of  a  bonking 
•odatlon  la  the  discounting  and  negotiating  of 
promlsso^  notes,  and  this  la  to  b«-done  by  its 
fcoaid  of  Sectors  or  duly  autboiited  officers  or 
agents.  Bee.  5186,  Bevised  Statutes.  There  Is 
no  provision  of  me  Statute  whleh  forbids  the 
discounting  of  a  note  not  well  aecnied,  or  both 
the  malter  and  Indoner  of  which  are  Insolvent. 
It  Is  within  the  discretion  of  the  directors,  or 
the  offlcera  or  agents  lawful!;  apnofnted  bj 
them,  to  disconnt  racb  a  note  If  taey  aee  lit, 
and  It  mli^t,  under  certain  drcnraBtancea,  tend 
--..  to  the  advantage  of  the  association.  Thlscount 
L'*'-' does  not  charse  that  the  note  of  the  defendant 
was  discounted  at  hii  Intttnce,  without  the  au 
thoritj  of  the  board  of  directors.  On  the  con- 
trarj,  the  charge  Is  that  he  caused  and  procured 
It  to  be  discounted.  This  Implies  that  It  was 
done  by  the  directors  or  other  dolj  anthoriiml 
officers  or  agents.  It  Is  not  allwed  that  the 
disconnt  was  procnrad  bv  any  frauoulent  means. 
From  an  that  appears,  the  board  of  directon,  or 
the  otflcer  or  >^t  bv  whom  the  note  was  dis- 
counted, may,  upon  knowledge  of  all  the  fscts 
in  the  utmon  good  faith'  and  for  the  advanl^e 
<d  the  associaoon,  have  decided  to  discount  ue 
note.  The  discount  may  have  turned  out  to  be 
a  benefit  to  the  association,  for  there  is  no  aver- 
ment that  the  note  was  not  paid  at  maturity  or 
that  the  aisodaclon  suffered  any  Urn  by  reason 
of  its  discount. 

But  whether  the  dlsconnring  of  the  note  was 
an  advantage  to  the  association  or  not,  and 


indorser  as  securitv,  to  the  board  of  dlrectoia 
for  disconnt,  and  they,  knowing  the  facta,  or- 
der it  to  be  discounted.  It  would  approach  the 
verge  of  absurdity  to  say  that  the  use  by  the 
officer  of  the  proceeds  of  the  disconnt  for  bis 
own  purposes, would beawillful misapplication 
of  the  funds  of  the  bank,  and  subject  him  to  a 
crimtnal  prosecution.  The  count  under  con- 
sideratl  on  cbargca  nothing  more  thnntbisagainst 
the  defendant.  We  are  of  opinion,  therefore, 
thst  it  does  not  charge  an  offense  under  section 
0209  of  the  Revised  Statutes. 

What  we  have  said  In  reference  to  the  first 
count  of  this  Indictment  also  applies  in  all  re- 
spects to  the  second.  We  are,  therefore,  of 
opinion  that  It  also  does  not  charge  an  offense 
under  section  5309. 

In  respect  to  the  third  count  we  observe  that 
tlie  statuu  (section  5180,c1auae  seven)  places  the 
conduct  of  the  business  of  banking  associationa 
with  its  board  of  directon  or  Its  duly  witbcv- 
Ized  officers  or  stents.  Section  5140  provides 
that  the  affairs  ofeach  banking  assodation  shall 
be  managed  by  not  less  than  five  directors  lobe 
chosen  by  the  shareholders.  It  is  alle^  in  this 
— nt  that  the  defendant  vras  the  president  and 
of  the  directora  of  the  association.  But  he 
only  one  of  at  least  five  directors.  The  [ifSl 
only  duties  imposed  on  him  as  president  were 
to  certify  payments  on  the  capital  nock  of  the 
nssociation  0ec,  5140),  to  cause  to  be  kept  in 
the  office  where  the  Dusineas  of  the  associa- 
tion was  tninsaclod  a  list  of  the  shareholders 
(sec  G210),  and  h>  verify  by  his  oath  the  gen- 
eral reports  nude  by  the  BSBociatlon  to  the  comp- 
troller of  the  currency  (sec  SSll),  and  the  re- 
ports of  dividends  declared  (sec.  BSl«i.  It  la 
nowhere  averred  In  this  count  that  the  defend- 
ant was  the  duly  authortied  officer  or  agent  of 
the  association,  whose  duty  it  was  to  look  after 
the  accounts  of  deposilors,  to  apply  the  suma 
standing  to  their  credit  to  the  payment  of  tittir 
obligationa  to  the  association,  or  to  prevent  ths 
withdrawal  or  transfer  of  their  depoaits  while 
they  continued  indebted  to  the  asaodstion  or 
that  he  was  even  charged  with  a  general  super- 
intendence of  the  affairs  of  the  assodatlon.  ud- 
UI  It  Is  shown  that  some  officer  or  agent  of  tbe 
bonk  was  duly  authorized  to  takechivge  (tftfala 
branch  of  the  business  of  the  associ&on,  the 
IwiMumption  is  that  It  was  the  duty  of  the  board 
of  dtrectors,  and  If  such  was  the  bet,  the  de- 
fendant was  powerless  to  prevent  the  transfer 
of  thedepoaiuor  Alfied  H.  Britton  to  the  credit 
of  the  CTiy  National  Bank  of  Fort  Worth.  At 
all  events.  It  Is  not  charged  that  It  was  hitdu^ 
to  pTOTent  such  transfer,  and  this  conatitutea  * 
fatal  defect  in  the  Indictment. 

If  the  defendant  had  boen  dialed 
with  the  duty  of  looking  after  the  depodti  of 
debtors  of  the  assodation  and  of  applying  their 
deposits  to  the  paytnentof  their  debts, we  do  not 
think  that  the  tact,  that  he  permitted  Alfred  H- 
Britton  while  indebted  to  the  assodation  to  with- 
draw and  assign  to  the  City  National  Bank  ot 
Fort  Worth  bis  deposit,  wotild  constitute  a 
criminal  misapplication  by  Uie  defendant  of  the 
funds  of  (he  association. 

Hie  count  charges  neither  application  nor 
misappBcaUon,  by  the  defendant,  of  the  funds 
of  the  association.    *  '     '  ■■--• 

failed  b 

credit  of  Alfred  K.  Britton  to  the  payment  o 
10BIJ.&, 


le  association.  It  merely  charna  that  ba 
d  to  apply  certain  funds  standing  to  the 
it  of  Alfred  K.  Britton  to  the  payment  of 
108  C. 

i  by  Google 
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Brilton'i  debt  It  charges  Uut  he  permited  Al- 
fred M.  Brittoo  to  do  a  perfectt;  lawful  kct, 
namely:  to  vithdniw  hla  own  fundi  from  the 
the  avodatlon  and  ttuufer  them  to  uiother 


the  part 

hct  of  offldal  dutj,  indiffereQce  to  the  interests 
of  the  BMOdation  or  breach  of  trust,  and  sub- 
ject the  defendant  to  the  severest  censure  and 
to  remOTal  ftrom  ofBce;  bat  to  call  it  a  crfminal 
misapplfcatkni  bf  him  of  thsmcme^and  funds 
of  the  association,  would  be  toatietchtliewords 
of  tUs  highly  penal  statulo  beyond  all  leason- 
aUe  limits. 

In  OUT  Judgment,  the  count  under  considers 
tloo,  as  well  as  the  flnt  and  second.  Is  bad. 

m.  thtr^on.  aiwuer  Os  fint,  third  and 
fbmih  TUMAmt  mlnnitted  totu  igtAt  Jvdfftt  of 
tht  OHvuil  Chmlin  Iht  n^^tiM. 

Itueoop7.    Tart!  _ 

Jamsa  H.  UeKeaiMr,  Clark,  Siw.  Oonrt,  IT.  8. 


TOUTED  STATES,  P(f.. 

JAHEB  H.  BRITTOK  n  *b 

(Boe  8.  a.  Bei«iter^  eiL,  Ui,  Ul) 

JnHelmtnt  aaaiattboitk  pnridmt. 


twecD  Ibe  ptteMent  and  a  dlieotar  ot  tiie  wme  nB- 
tloinl  bank  to  mliapi^  ltotuiida,W  ttwpnndiue 
therewith  of  the  shares  of  the  asuauUlon,  does  not 


•an^mtljt  state  ai 

SMOoftbeBeTlnd 

1  D.S.v.Brlttaa,<u 


'   the  Judgea  of  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Easleni  District  of  Wsaouri. 

The  histoiy  and  facts  of  the  case  appear  la  the 
opinion  of  Uie  court,  and  In  the  related 
U.  S.  T.  BHtton,  anU,  eSO.  606,  70S. 

Mr.  Wh  a.  IfaMsir,  .<lss<.  Att^Oen,.  tor 
plalntUr. 


Jfr.  JiuUm  Wooda  delivered  the  opbdon  of 
In  this  caae  the  Indictment  contained  two 


nisapplT  iu  funds  1^  the  purchaae  therewith 
of  the ibarestrf  the  assodanoa.  Tbeflrstoount 


vhlch  defendants 

s^red  to  oommlt  •ubMaatially  as  It  Is  set  forth 
in  count  serestr-eeTen,  and  the  second  count 
described  the  offenae  as  the  same  is  set  forth  in 
[10S1  ooont   ninely-aevea  la  the  case  Just  decided 

radlTided 

.        --. lieoonntB 

ntly  staled  aa  trfrnkseuadereecttonsBSW 
ud  SMO  of  the  Beviaed  Statutsi,  and  the  same 
kaabaaa  dnlj  oertlDed  low  tea  o«ii ofdaioo. 


What  we  hare  sdd  in  the  case  Just  dedded,  dla> 
poses  of  this  question. 

We  anttetr  il  in  As  tugatitt. 
True  oopT'  Teat,' 

ivam  H.  UaSeaner,  Clerk,  Bup.  Omut,  U.  B> 


ST.    PAUL  AND    CHICAGO  BAILWAT 
COHPAHT,  Pyr.  in  Orr., 


BAHCEL  McLEAN. 
(Bee  &  C,  Beportar^  ad.,  OMIT.) 


■LWbflie,  upon  the  lemovBl  of  a  oanse  fron  a  Stale 
3ourt  the  c»pr  of  the  raaoid  la  not  Died  within  Om 
' —  ^— -  to  statute,  It  Is  wtthin  the  tanl  dJasM. 
tndeial  Omirttoieaiandtbeesinsckand 
idlnff  It  for  that  leaacm  ahonU  not 
leMltdeartrappeecs  Oatihe  dls- 

..hlch  the  oouit  fstavasledbssbeen 

Improperty  eratelaed. 

L  If ,  upon  die  flnt  lemovaL  tba  radaral  Oonrtda- 
oUnea  to  prooead  and  remaodi  the  eanse  because  of 
the  failure  to  flle  tlM  oopj  of  the  racxHd  within  due 
Ume,  the  same  pertr  is  not  enUOed,  under  bzMIds 
laws,  to  flie  Id  tfie  State  Court  a  aeeond  petUkin  (or 
ramoTal  upoa  the  same  nound, 
[No.  174.1 
Bubmittad  Mir.  14.1883.     DteidtiApr.».U33. 

FEBROB  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  IHitrict  of  New 
YoA. 

The  history  and  facts  of  the  case  ^ipear  ii> 
the  opinion  of  the  court. 

Matn.  O.  W.  Baaca  and  F.  L.  8M»m,  for 
pWutlS  In  error: 

We  assume  that  only  such  parts  of  the  de- 
cision of  the  court  below  are  open  lo  rcTlew  as 
are  adverse  to  the  contention  oi  the  plalntifl  in 
error,  and  have  been  anigned  as  error. 

Bule  No.  21,  U.  B.  Supreme  Court,  sec  8 
(XX,  906);  Cbri!  ».  iiWSan,  108  U.  B.,  TH 
(XXVL,  WT);  Hm  BnttrpriM,  9  Curt,  817. 

The  flrst  remand  was  improperiy  ordered. 
The  proceedings  for  removal  were  pntfeAj 
completed  by  the  BUngof  tbe  record  as  and  when 


It  has  been  repeatedly  held  that* 
dent  case  has  been  made  for  removal  la  a  State 
Court,  its  Juriadiction  ends,  and  tMXHderoftha 
State  Court  for  the  removal  is  necessary. 

Hateh  V.  A  B.  Q>.,  6  Blatchf.,  lOS;  FUk  r. 
R.S.Oa.,8  Blatchf.,  S48:  Bmotal  Cbsss,  100 
U.  8^  47S  (XXV.,  flOO);  Kim  v.  Hitidtkopar, 
108  n.  S.,  ^^XVX,K(I);  A  A.Cb.  T.  XMWk, 
IM  U.  8.,  6  (XXVI..  048). 

The  fdluie  to  Die  the  record  In  the  Circuit 
Court  on  Qte  flitt  day  of  tbe  Term  was  suffldeu- 
ly  ejEcused. 

It  was  an  ttnintentitmal  oveni|Jit,  which  waa 
rectlfled  as  toon  aa  discovered. 

It  was  within  tbe  caseaof  Kidd»  -w.FtatttMt 
SFed.Bep.,81S;  JAiwrv.  Oonttniaion,0».,V» 

V.  8..  407  (xiV..  sasf,  a.  R.  a>.  v.  £>im* 

Mr.  b,  M,  Portar,  for  deAodantln  enot! 
The  cause  on  the  flrst  removal  was  properlr  re- 
manded, because  the  Bailroad  Company  dla  not 
comply  with  the  statute  nor  with  the  terms  of 
"a  bond. 

•Bead  notes  br  16-.  AhCM*  HAai.ax. 


,Coogl?* 


ns-siT 


BuFUBicx  CouBT  or  tsx  Urttzd  Btathl 


Oct.  Tbrm; 


BrigTit-r.  R.  R  Co.,  14  BUtcU.,S14;  BnaA- 
fKW  T.  Eitner,  18  BlAtebf.  806;  favffVnonv. 
JTeAotf,  BCent.  Uw  J.,408;  &cttT.  A  £.£)>., 
6Bia.,  A29. 

Ths  defmtdant,  b;  mildiig  lt»  tecood  tppll- 
catioD  to  tbe  State  Couit  for  ramonl.  is  estopped 
of  record  fnuii  cUlmlne  that  the  case  was  Im- 
properir  ramaoded  on  the  flnt  application. 

Dillon,  Remoral  of  Canses,  m.  78, 74, 76,  n. 
180;  Am/T.  JbnNfM,  80  Weekfy  Rep.,  898. 

Inaamiicli  aa  tbe  ri^t  to  removal  la  statutoi; 
the  plainliS  in  eiTor  muat  aUftge  all  the  facta : 
its  pMitlon  which  show  that  it  - 


itOIT, 

entitled 


le  State  Court  at  which  the  case 
conM  hare  been  tried. 
_/n«.a>.  Y.  AeA»*r,9a  U.8.,183  (XXIT.,4a7); 


Xaitiirf.  R.  R,  ai„SFed.  Bep.,  1. 
Tbe  par^  who,  through  his  oi 
ie  fails  to  perfect  hU  removal,  loses  the'right 


forerer. 

See,  DilL  Removal  of  Causes,  78,  and  wAet. 

The  defendant  availed  itadf  of  the  order  re- 
manding tbe  cauae  for  tbe  fint  time,  and  acted 
upon  It,  which  coostltutea  a  waiver. 

Qain-v.  ffMdMan,S8mith(Eiig.),891;AArtM 
T.  Oha^ii,  ft  Q.  B.  O.  8.,8CP2;  S.  P.,  16  L.  J.  Q. 
B.,  40;  Jtausifev.  Hart,  SSSupr.  Ct  N.  Y.,  167; 
Sat.  Sk.  v.&yUh,  18BUtchf.,234:irafafdv. 
JhtratU,  S  R.  I.,  603;  Im.  Co.  v.  OvrUt,  Sup. 
Ct  Hich.  (Cent.  L.  J.),  27;  Broadnax  v.  Sitner, 


This  action  wasbrongbt  in  the  Court  of  Com- 
mon Fleas  for  the  Citj  and  Coimty  of  New 
York  Xij  Samuel  Hcl>ean,  a  citiien  of  that 
State,  against  the  St.  Paul  and  Chicago  Rail- 


on  the  petition  of  the  defendant,  sccomponied 
br  a  proper  bond,  removed  lor  trial  ioto  ibe 
Circuit  Court  of  the  United  States  for  the  South- 
em  IMstrict  ot  Kew  York.  The  sole  ground  of 
removal  was  that  the  case  cveaentea  a  cootro- 
v«r87  between  dtizens  of  differect  States.  The 
removal  was  had  before  Ibe  Term  at  which  tbe 
cause  could  have  been  first  tried  in  tbe  State 
Couit  The  first  6mj  of  the  nest  session  of  tbe 
Federal  Court,  sucoeding  tbe  removal,  was  the 
[SIS]  7tb  day  of  April,  18'^.  But  the  copr  of  tbe 
record  from  tne  Staic  Court  was  not  filed  in  the 
Federal  Court  until  April  10, 1879,  on  which 
d^,  upon  motion  td  tbe  attome;  for  the  Com- 
pany, an  etpartd  order  was  made,  staUnc  ttie 
filing  of  audi  copy,  tbe  appeeisnce  of  dtfend- 
ant,  and  that  tbe  octicn  should  proceed  In 
that courtas  if  originally  commenced  tberein. 
Subsequently  April  14, 1879,  the  plaintiff,  up- 
on nonce  to  defendant,  moved  tbe  court  to  re- 


pearance  wfudn  tbe  time  presciibed  bj  statute. 
This  motion  was  resisied  upon  the  ground,  sup- 
ported by  affidavit,  that  it  was  by  inadvertence 


that  tbe  recoid  was  not  filed  in  the  Federal 
Court  in  proper  time  and  that  counsel  did  not 
discover  that  fact  until  April  10,  1879,  when  it 
was  filed,  and  notice  thereof,  on  the  same  dny, 
given  to  plaintiff's  attorney.  This  motion  to  re- 
mand was  granted  by  an  order  entered  May  24, 
187».  ••  '  '"■I 
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On  tbe  S8th  of  May,  IS79,  the  Company  filed 
In  tbe  State  Court  a  second  petition,  accomp*- 
nled  by  tbe  required  bond,  for  the  leinowU  ot 
the  action  into  tbe  Federal  Court  upon  the  same 
grounds  OS  thoee  speclfled  in  its  first  petititM. 
A.  copy  of  the  record  was  promptly  filed  fn  the 
Federal  Court,  but  tbe  cause,  upon  motion  of 
plaintiff,  was  again  remanded  by  an  order  en- 
tered December  27,  1679. 

The  present  wnt  of  error  brings  before  tbia 
court  both  of  tbe  orders  of  the  C&cuit  Court  re- 
manding the  cause  to  the  State  Court. 

laBmotalQutt.  100 U.  8., 474 [XXV.,S9ft], 
the  court  bad  occadon  to  construe  tbe  Act  of 
March  8, 187Q  [IB  StoL  at  L.,  470],  determtnliw 
the  Jurisdiction  of  Clrcnlt  Courts  of  tbe  United 
States  and  regulatic^  tbe  removal  of  cauaea 
from  Slate  Courts.  Tbe  court  there  raid,  speak- 
ing by  tbe  Chi^  JvtUa:  "  While  tbe  Act  of 
Conereas  requires  aecurity  that  tbe  transcript 
shall  be  filea  on  the  first  day,  it  nowhere  appears 
that  the  Circuit  Court  Is  to  be  deprived  of  its 
Jurisdiction,  if  1^  accident  tbe  party  la  delayed 
until  a  later  dav  of  tbe  term.  If  the  Circuit 
Court,  for  good  cause  shown,  accepts  the  trans- 
fer after  tbe  day  and  during  tlu)  term',  its  Juris- 
diction will,  aa  a  general  rule,  be  complete  and  raijti 
the  removal  properly  effected."  Id  reference  t*'™ 
to  this  language,  it  was  said  in  B.  R,  Co.  t. 
fexmtt,  104lLS..l«[XXVL,e4ei.  "This was 
as  far  as  It  was  necessary  togointuatcase,  and 
In  entering,  as  we  did  then,  ontheconslruclion 
of  tbe  Act  of  1675,  it  was  deemed  advisable  to 
confine  our  dedsion  to  the  facta  we  then  had  be- 
fore us."  In  tbe  latter  cose,  it  waa  further  de- 
termined that  "  If  tbe  petitioning  party  to  k^ 
by  bis  adversary,  and  against  Ids  wiO,  fn  the 
State  Court,  and  forced  to  a  trial  there  on  the 
merits,  he  m^y,  after  having  obtained  in  the 
reguW  course  of  procedure  a  reveiaal  of  tin 
Judgment  and  an  onler  for  tbe  allowance  of  tbe 
removal,  enter  the  cause  in  the  Circuit  Court, 
notwitiistanding  the  term  of  that  court  bos  gone 
tsy  during  which,  under  other  circumstances, 
the  record  should  have  been  entered." 

In  attamiliip  Co.  v.  Txtgnum,  at  the  preaent 
Term  \anU,  871,  it  was  ruled  (bat  upcm  the 
filing  at  the  petititm  for  removal,  accompanied 
by  a  proper  bond,  tbe  suit  being  removable  un- 
der the  statute,  the  Jurisdiction  of  the  Federal 
Court  immedialety  attached  In  advance  of  the 
filing  of  a  copy  or  the  record;  and  whetbertbat 
court  should  retain  Jurisdiction,  or  dismiss  or 
remand  tbe  action  because  ot  the  failure  to  file 
such  copy,  was  for  it,  not  for  the  State  Cotirt, 
to  determine. 


the  action,  and  that  whether  it  about 

not  upon  the  filing  of  the  coi^,  ie  f or  it  to  de- 
tmnine.  In  this  case.  It  was  undoubtedly  with- 
in the  sound  lera]  diaa«tion  of  tbe  Circuit  Omui 
to  proceed  as  u  the  copy  had  been  filed  wltbln 
the  time  prescribed  by  statute.  But  clearly  it 
bod  a  like  discretion  to  determine  whether  tbe 
reasons  ^ven  for  the  fallnre  to  comply  in  that 
respect  wiib  the  law  were  aufflcioiL  Wo  do 
not  ray  that  in  the  exerdae  of  that  discretion 
'*-  — lurt  may  not  commit  an  error  which  would 

Its  act&B  under  the  revfawing  power  of  [SlTl 


,-  IM  tl.8. 

zfidbyGOOgle 


lesfc 


EniKBiiiQS  T.  LArATETTB  Co. 


thli  court  But  since  tbe  questioa,  whether  the 
cause  should  be  renuuided  for  failnre  toflle  the 
necessar;  copy  In  doe  time,  b  one  of  law  and 
tmet,  llA  deiennlitatioa  to  remand,  for  such  a 
naaoa,  ahould  not  be  dlnurbed  udkm  it  clearly 
appeon  that  the  discretioo  with  which  the  court 
It  mveBted  haa  been  Improperly  exercised. 

We  perceive  no  erouud  whatever  to  qneatlon 
the  correctneea  of  the  order  of  Maj  28. 1879,  or 
(o  conclude  that  there  was  any  abuse  by  the 
court  of  its  discretion.  The  only  re«Mn  given 
for  the  failure  to  file  the  tnascript  within  proper 
time  WW  inadvertence  upon  the  part  of  counael; 
in  other  words,  the  filing  wat  overlooked.  Jtls 
scarcely  necessary  to  say  that  this  did  not  con- 
■titute  a  Hiaident  l^al  reason  for  not  comply- 
ing with  the  statute.  At  any  rate,  the  refusal 
of  the  court  to  accept  ft  as  satisfactory  cannot 


But  it  is  contended  that  the  order  of  Decem- 
ber 27, 1870,  renunding  the  cause,  was  errone- 
ous, because  the  copy,  upon  the  second  petition 
for  removal,  was  flled  Id  the  Federal  Court  with- 
in due  time,  nfterthat  petition,  with  the  accom- 
panyinc  txmd,  was  presented  in  the  Stale  Court 
Assuming  that  the  second  petition  for  removal 
was  flled  before  or  at  the  Term  at  which  the 
cause  could  ban  been  tried  in  the  State  Court, 
we  are  of  opinion  that  a  party  is  not  entitled, 
under  existing  laws,  to  file  a  second  pelitioa  for 
the  removal  upon  the  same  grouiMs,  where, 
upon  the  first  removal  by  the  same  party,  the 
Federal  Court  declined  to  proceed  and  remanded 
the  suit,  bccfluse  of  bis  failure  to  file  the  re- 
quired copy  within  the  time  fixed  by  the  stat- 
ute. When  the  Circuit  Court  first  remanded 
the  cause,  the  order  to  that  effect  not  being 
peiBcded,  the  State  Court  was  re-invcsled  with 
JurifdictioD,  whidi  could  not  be  defeated  by 
another  removal  upon  the  same  grounds  and  by 
ttie  same  party.  A  different  construction  of  the 
statute,  it  can  be  readily  seen,  might  work  in- 
jurious delays  in  the  preparation  and  trial  of 
causes. 

Jvdgment  affirmtd. 

True  oopr.    Teat : 

jBDNa  H.  HoKenner,  Oork,  Bop.  Ooort,  IJ.  B. 


JONATHAN  EIREBRIDE,  P(ff.  in  Brr.. 

LATATETTB  COUWTT. 

(Baa  B.  C  Beporter^  ed.,  n»«LU 

Municipal  bondi—ltgttiaiitt  avIharUgfcr, 

Under  an  Act  of  tha  LesislBtare  of  Wssonil, 
oouDtv  oourts  ot  oountlca  were  autfainlaed  to 
•ut)senbe,bi  betiaU  of  townships  in  ttMirrenieat- 
Ive  oountlca,  to  tbe  o<4>lt*l  tlook  ot  anj  nllniBd 
oompan;  within  Uist  Slats,  tniildlnc  or  propM- 
<»o  to  botld  a  ralboad  Into,  through,  <«*Marauah 
township,  and  to  Issue  hoods  Id  Uis  name  of  the 
oounljr  lo  pajment  of  such  ■ubsorintlon,  'mere 
was  a  vote  ot  a  township  In  favor  ot  iwul  w  bonds 
Id  of  a  partloulRr  railroad  oompanr.   Tto  sab- 


tar  three  reata.    In  a  suit  on  aaaiMDS  of  tbe  bonds 

as  bono  Me  hoMer  fur  value;  bdd,ttettbeoouTt* 
uldaoquiesoe  In  tbedr* ■— "" —  ■-- ■■- ■■ 


Argutd  Ibr.t 

iJ  ERROR  t 

States  for  tbe  Western  District  of  Missouri. 

This  ftctlon  was  brought  In  the  court  below. 
In'  the  plaintiff  In  error,  to  enforce  tbe  payment. 
01  certain  Interest  coupons  on  bonds  issued  by 
by  the  defendant 

The  trial  of  the  case  was  l^tbocourt,  a  jury 
having  been  wdved,  and  rMulted  in  a  Judg- 
ment for  the  defeodmt,  on  a  special  finding  of 
facts.  Whereupon,  the  plalnuff  eoed  out  tlii» 
writ  of  error.' 

A  sufficient  statement  of  the  facta  of  the  case 
appears  In  the  opinion  of  the  court 

Meun.  Jalw  B.  Headamoa,  H.  O.  IBuinf 
and  Jm.  Shippen,  for  plolntifC  in  error: 

The  plaintifF  In  error  Insists  that  the  Judg- 
ment of  the  lower  court  Is  erroneous,  for  tb» 
ressons:  first,  that  the  line  of  tbe  railroad  is 
suffidentiy  near  to  Ok  township  to  comply 
with  the  provisions  of  said  Act;  second,  that 
wheUter  the  road  be  far  from  or  near  to  th» 
township.  Is  a  question  escdnslTely  for  tbe  con- 
sideration of  tne  peoide  of  tbe  township  and 
the  county  authorities,  tad  tbelr  decision  i» 
final  in  the  promisee;  and  third,  the  recital  In 
the  bonds  that  tb^  were  issued  under  the  Act 
of  March  2S,  18W,  operates  as  ao  estoppel' 
against  tbe  lownship,  and  makes  fliem  valid  m 
the  hands  of  an  Innocent  holder  for  nine. 

VonHoOrvp  v.  MaditMi,  I  Wall. ,  2H  (68  C. 
S..XTn.,B^;  Maier  t.  JftMSoHns.  1  Wall., 
884  (68  U.  B.,   ZVII.,5M). 

In  Knta  Co.  v.  Atpinvxia,  SI  How.,  SW  (8» 
T.  8.,  XVI.,SOe),  tt  Is  laid:  "  The  bonds  on 
their  face  import  a  comnUanoe  with  the  law- 
under  whidi  tb^  were  issued  and  tbe  pni> 
chaser  was  not  bound  to  look  fiurtber  for  evi- 
dence of  a  compliance  with  the  condition  of  tba- 
grant  of  the  power." 

See,  also,  Wooi*  y.  Zowksms  Ot.,  1  Blsck, 
»»  (66  n.  B.,  XTH.,  12S) :  Fm  Ehtnip  v. 
Madimmdmpra);  Cbfema  v.  JOiees,  KU.  S.,40fr 
(XXIH.,  SSI);  AmmMAt.  /Mff,  99  U.  B^  Ott 
(XXm.,  7S2):  JtMOtrit  Ot.  t.  SMk,  99  U.  8., 
sn  (XXin.,  «n);  amm.  ▼.  BoUa,  9i  U.  8., 
I0»  (XXIV.,  47):  Cbem  ▼.  Jmvatf.  M  U.  8  , 
909  fXXrV.,  Ill);  Ampftm  v.  Oo^  Union, 
101  U.  8.,  900  (XXT.,  804);  Tiplon  ▼.  Loeo. 
metiM  WorHt.  103  U.  6.,  S&  (XXVL,  846): 
Wilnut  T.  Wads,  108  U.  B.,  SOB  (XXVI..  S8^; 
JTmnsAav.  Auont.  109  n.  8.,  9S  (XZVI..  B^ 
Wlien  bonds  purport  to  be  tssbed  under  k 


that  tti«r  wore  authorised  if  a 


lUthorUed  bf  a  vote  ot  the  people, 

_.. _ — uDder  and  pursuant  to  an  cwder  of 

tbe  oountr  court  br  autboilt;  of  the  Aot    When 
tbe  vole  was  taken  and  the  bonds  lvind.tlia  — 

Kr  did  not  propose  to  build  a  road  Into  or  ttar 
township,  but  It  was  proposlns  to  build 
'-em  a  point  nine  mllss  distant  from  tbe  towasUp 
a  farther  dislanoe.  Intesest  on  the  bonds  wse  paid 


— .  _  build  one 

nine  mllsB  distant  from  tbe  towusUr 

disiaaoe.  Intesest  on  the  bonds  i 

ta  br  Ifr-  JuMM  BaumUI. 


the  conditions  and 
feqnirements  of  the  law  hare  been  complied 
with. 

Om^,  M  D.  8.  J8T  (XXm.,  748); 
.  J>iv  (svpni);  Snaa  Cb.  v.  .Aspt'n- 
wall  (supra) 

Ifettrt.  Alaawdw  Ora>wM,  Wtn.  Tmv 
and  V.  B.  WUmn  for  defendant  In  nrror. 

Mr.  J%*tiet  HarlMS  delivered  the  o|dnlon 
of  the  court: 
This  Is  an  action  upon  naArj  coapons  of 

b.CoOgl^M' 


BcpRKKK  Couht  or  thx  UirrrED  Statbb. 


Iionda  Inued  In  Korember,  1608,  uid  March, 
1869,  by  the  County  Court  of  I^vette  Coun- 
ty, Hlnouii,  In  the  name  of  that  County,  and 
In  payment  of  a  subscription  by  It  made,  hi  b»- 
Wf  of  Lexington  Townahlp,  in  that  Conn^, 
to  the  capital  aiock  of  tbe  8t.  Loula  and  Bt, 
Joaeph  Railroad  Company,  a  coiporation  cre- 
ated under  the  law*  oi  that  Slate.  The  bonds 
Todte  that  they  were  authorised  hy  a  vote  of 
the  people,  and  also  that  thc^  were  Issued 
"  Under  and  nususnt  to  an  order  of  the  Coun- 
ty Court  of  Lafayetu  County,  by  authority  of 
an  Act  of  the  General  Assembly  of  the  State  of 
KIiEHiuri,  approTed  Harch  28,  1808,  entitled 
raiil  '^°  A^  to  Fkdllale  the  Constructioa  of 
t»*^*'  RaiJroads  lo  the  State  of  MiMOUti 
Tbe  special  flndlng  of  focts  preee 
question,  tit.:  wbeUier  there  w;as  teeUlatm 
authority  for  this  Issue  of  bonds.  Its  dedsion 
depends  upon  tbe  construction  to  be  given  to 
that  part  of  the  before  mentioned  Act  which 
invests  county  courts  In  BOsaouri  with  power 
to  subscribe  in  behalf  of  townships,  in  their 
reniectiTe  counties,  to  the  capital  stock  of  any 
railroad  company  within  that  State,  building 
or  propoaiDK  to  build  a  railroad  into,  through, 
or  near  bugb  township,  etc. 

When  these  bonds  were  voted  by  the  town- 
Mp  OS  well  as  when  they  were  issued,  the  St. 
Ixiuis  and  St.  Joseph  Railroad  Company  did 
not  propose  lo  build  a  road  Into  or  through 
Tiexin«ion  Township,  but  it  was  proposlne  to 
build  tlie  road  which  its  chnrtar  authorized  it 
to  construct  and  operate,  to  wit:  from  Rich- 
mond, in  Ray  County,  by  the  way  of  Platls- 
bun,  to  St.  Joseph,  In  Buchanan  County. 
Richmond  is  nine  miles  distant  from  Lexineton 
Townahip  The  conlentlon  of  the  defendant 
in  error  u,  that  a  road  h>  far  away  was  not, 
within  the  provisions  of  the  statute,  near  to  the 
township. 

The  word  "  near  "  is  relative  In  Its  dKniflc^.' 
don.  What  would  be  near  in  one  locality 
would  not  be  In  another.  Each  case  must  be 
governed  by  its  special  circumstances.  The 
main  inquiry  was,  whether  a  railroad,  when 
constructed,  would  be  near  enough  to  contrib- 
ute to  the  convenience  or  advance  the  business 
interests  of  the  particular  township  involved. 
It  cannot  be  said,  as  matt^  of  law,  that  tUs 
road  was  not  near  enough  to  Lezineton  Town- 
-■■'p  to  bring  about  such  results.    That 

.^ a.,.    .V ,[g    p(    yj^    jp, 

he  County  were  qtu_ 

uL-u  auu,  iTituiu  reasonable  limits,  authorized 
o  settle  for  themselves.    Their  action  in  favor 


circumstances,  i 
bima  fide  htddei 
conceded  to  be,  the  coorta  should  acquiesce  in 


-ts  near  to  Lexington  Township.  Iftherewos 
error,  in  this  determination,  it  is  not  »o  plain 
as  to  Justify  the  courts  in  disturtring  the  prac- 
tical construction  put  upon  tbe  statute,  at  tbe 
time  the  boiids  weie  voted  and  Issued,  by  those 
immediately  Interested  in  executing  Its  provi^ 
ions. 

Fm  BMtni.p,v.  MaOitm,  1  Wall..  S81  [68  n. 
8..  XVIL,  m\-.  Xeytr  v.  Mvteatine,  lb.,  801 
(68  n.  B.,  ZTU.,  NM]. 


The  jtidgmtM  i$  retened,  wAA  Oireetloiu  I* 
etUerjv^ikmtfar  ^aintiff. 

Jamoi  H.  UoKsoner,  Clerk,  Bop.  Oouit,  U.  S. 
CttaO-UI  U.  B.,  Itl. 


KAHHATTAB    MEDICINB    COMPANY.  ltl»l 
Appt.. 

NATHAN  WOOD  and  JOHN  T.  WOOD. 

Roe  B.  C,  Beporter^  ed^  ZlS-Sr.) 
nndHnorfc— (ronfftr  ^«ss  t^—tmuindml  wm 

L  Tneot^eot  of  the  tiade-moik  beinf  to 
brita  meanlnfroranooiatlon,tt>earlsitii 
B&ip  of  tbe  arflde,  wben  a  rlchttoltaua 
fened  la  ottieii,  eltharbj  act  of  theoifgli._  „_  _ 

•"" r  tw  operatloo  of  law,  tbe  fuct  of  Its 

lould  be  stated  hi  oonneotloa  with  Its 

a  bade-mark  attaohed  to  an  srtf- 

It  Is  nunufsctured  In  a  partloular 

Dn  whose  msuufBOtaie  there  had 

itaUon.  wbeii,  tn  tact,  It  is 

. • •  ^  diffefeot 


«it  person  I 
e  pnbUe  wl 


wbteb  no  court 

I  priv1lese,for  decelrInK  tbe  pub- 

*-ade4iiark,  eootatnlng  nilsiejiTe- 

le  that  a  oouit  of  equity  will  old 


Arjfuidlbr, 


pfo. 

7,isis. 


Decided  Apr.  t.  J8S3. 


A  FFEAL  from  the  CinmltCoun  of  the  United 
Ji.    States  for  the  District  of  Maine. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

jr«**r«.  Om».  F.  EdsBonda,  Pbilo  Cbaa*, 
Thomdike  Saundert  and  R,  D.  Mueeeg,  for  ap- 
pellant : 

The  Atwood  Label  was  a  tnMle-nutrk  right, 
entitled  to  protection,  and  assignable. 

MeZean  ▼.  FUming,  M  U.  8.,  MS  (ZZIV., 
828) ;  SiM  v.  JoAnem,  100  U.  S.,  617  (XXT.. 
760) ;  ma  V.  BoTToiim,  4  DeO.  J.  &  S..  190 ;  & 
C,  88L.  J.  Ch.,  AM  1  a  C,  10  Jur.  (N.  8.),  65 ; 
^dtonr.  Saien,  iBnwa..^;  JNddY.  Leieie, 
Seton,  Decrees  in  Equity,  4th  ed.   2B7. 

The  record  shows  an  express  asHgnmeut ;  hut 
such  proof  is  not  necessary,  because  a  transfer 
and  sucoesdon  of  busiiieas  of  an  article  carries 


oral  it  B.  firing  0»,  i 
45  N.  Y.,  201. 

Tbe  law  will  not  alktw  one  man  to  sdl  his 
goods  as  those  of  another,  by  the  use  of  similar 
Ubels. 

Cases  cited  above ;  also,  ftrry  v.  Tm^,  6 
Beav.,66;  Chylv.  Day,  7  Bea v.,  84;  Tbfior-r. 
Oarpenier,  II  Pslge,  209 ;  3(fg.  Co.  v.  Spear,  2 
Sandf.  S.  C,  699 :  Ceffeen  v.  BrwnUm.,  5  McL., 
2SS;  Thvlor  v,3'(ijrfor,2£q.  Rep.,200;SSE^. 
L.  ft  E.,  281 ;  Farina  v.  BUTtrioek,  2  Jnr.  (N. 
8.).  1006 ;  White  Lead  Oo.  v.  JTiwtMy,  26  Barb., 
416 :  BMttm  v.  &eMon,  0  Jur.  (N.  8.),  47* ; 
Boardipan  v.  Meridm  Brit.  Od.,  86  Coon.,  40S ; 
CWman  v.  Orun^,  TO  N.  T.,  678. 


ib.GoO^^I 


108,  v.  e 

3QIc 


IflBS.  Haxhattax  Hum 

The  coott  wfll  enjoin  my  imlUtioa  aJca- 
bled  to  decelTs  onlliuiry  puTcbawra. 

OravM^  7.  TAimpKM,  4  Man.  A  O^tSS; 
DmitY.  ^nufoB,  2 R  I.,668 ; Helnutv. Bolmtt, 
S7  Conn. ,  ST8 ;  WoOartpom  t.  Oarrit,  89  law  T. 
<N.  B.].  aU ;  iG>^U<m  y.  FbUage,  28  L.  T.  CN. 
6A76B- 

It  Is  not  jMcamj  that  tbe  Imitation  should 
be  complete  ;  It  msy  be  limited  sad  psitial. 

Xodfcwood  v.  Awtofot,  S  Daly  QH.  T.),  621 ; 
.Fhini«v.ir«(iwr,10BeaT.,2l)7;C^<MMT,fin(i 
ton.  4  McLean,  OK ;  Jffg.  Cb.  v.  Meat,  9  Suid-. 
8.  C,  BM ;  ffirittwfon  t.  LoMt,  18  Bear,  164 ; 
Oark  T.  Clark,  96  Barb..  7)1 ;  WhiU  lead  Cb.  t. 
Mamtry.  25  Bart).,  41S  i  HetteOer  t.  roH^ruU*.  1 
Dm.,£!0. 

It  Deed  not  be  Intendonallj  decepUve. 

Mimngtm  t.  Faa,  8  H7I.  &  0.,  88S;  &  C, 
Cox,  Am.  T.  M.CBB..e4a;i)afaT.ft»ttt*on,l9 
Abb.  Pr.,  28r;S.a,  Cox.  Am.T.  M.  Cm., 288. 

It  ii  no  deiense  that  tbe  imitator  Infonna 
purchaseiB  of  the  Imitation.  It  is  no  aoawer 
foi  the  defendants  to  saj  that  tbej  sold  the  Ut- 
ters ss  Uunis. 

Cfaiftv.  J9banwit,  2Bandf.,Ch.,88«:a  O., 
Cox,  AolT.  VL  Css.,20:  Chajm^r.  DaeHion,  2 
^  &  J.,  12s. 

ft  is  safBdent  to  show  that  the  Imitation  has 
led  or  Is  likely  to  lead  to  mistakes. 

CXmwt  T.  Maddiek,  0  Jnr.  (N.  S.),  SOS. 

Mr.  ITOlfaUB  HraiT  CUiford.  for  appel- 


'.  TOOD. 


ns-m 


Tufa  is  a  nit  In  equity,  t 


restrain  the  de- 


pared 
forth) 


1,  upon  c 

ed  trr  them,  and  to  c ,__ 

the  profits  mada  from  Its  ui 


, , E  in  their  sale 

of  the  medicines ;  ebo,  the  'pupantA  ot  dam- 
a<Ks  for  their  infringement  of  tbe  complainant's 
rle^U.   ' 

Tlie  complainant.  aCorpontlon  formed  tinder 
the  laws  of  New  Tork,  manufactures  tn  that 
Stale,  medidoes  designated  ss  "Atwood's  Veg- 
etable Physical  Jaundice  Bittera ; '  and  claims 
aa  its  trade-mark  this  designation,  with  tbe  ec- 
companylnelabda.  Whatever  riglitttpoeMBsM 
it  derives  Vf  vartous  ntme  assignments  from 
one  Mom  Atwood,  of  Georgetown,  Massacbn- 
aetts.  The  bOl  allegee  thai  the  complainaut  is 
and  for  a  long  time  |»«Tiou«  to  the  grievances 
complained  of  was  the  manufacturer  wA  vendor 
of  the  medidne  mentioned :  that  it  Is  put  up  and 
sold  In  ^ass  bottles  with  twelve  pauel-shued 
tldea,  on  Ove  of  wbich  In  raised  words  and  let- 
,]  ten  "Atwood's  Genuine  Physical  Jaundice  Bit- 
ters, Qeorgetown.  Msas.,"  are  blown  in  tlie  glaaa, 
oadi  botUe^ontainlng  about  a  pint,  with  a  light 
ydlow  printed  label  pasted  on  the  outside  de^- 
nating  the  many  virtues  of  the  medidne,  km 
the  manner  in  wUcb  It  Is  to  be  taken ;  end  stat- 
ing that  it  Is  manufactuted  by  Moeee  Atwood, 
Oeorgelown,  Mass,  and  sold  by  his  agenta 
throughout  the  United  Btatea. 
The  bill  also  alleges  that  the  bottles  thus  Oiled 


A  FBS  fliM  invented  and  put  up  for  sale 

about  twen^^va  yean  ago  by  one  Dr.  Ucees 
Atwood,  formerly  of  Oeorgetowu,  Maasachu- 
•etu,  by  whtm,  and  Ui  assigna  and 
UBCaL 


it  luw  been  ever  dnce  sold  "  By  flie  name,  and 
In  Ibe  manner,  and  with  the  trade-mariu.  label 
and  deacriptioo  tubatantially  tbe  same  as  afor» 
said ; "  Ibat  the  oomplalnant  is  the  exclusive 
owner  of  tbe  formula  and  redpe  for  naklDit 
the  medidne.  and  of  the  ri^t  of  usIbr  the  said 
name  or  designa^on,  togMher  with  Uie  trade- 
marks. Isbds  and  good  will  of  the  hnsiness  ot 
maUng  and  selling  (he  same';  that  lane  sales 
of  the  medicine  under  that  name  and  &sigiia- 
tion  are  made,  arooontlng  annually  to  twelve 
thousand  bottles ;  that  Oie  defendants  are  man- 
ufacturing and  selling  at  Portland,  He., and  at 
other  places  within  Uie  United  Btatea,  anknown 


put  up  hi  rimilar  bottles,  with  the  Bame,  or 
nearly  tbe  sane,  words  raised  on  thdr  ddea,  in 
fraud  of  the  rlgbla  of  tbe  complainant  and  lo 
its  serious  injn^;  that  this  tanitatioa  article  is 
calculated  and  was  intended  to  deedve  par- 
cbaoen.  sod  to  mislead  them  to  use  it  Instead 
of  the  genuine  article  manufactured  by  Oie 
complamant.  and  has  had  and  does  have  that 
effect.  The  UU,  therefore,  pt^s  for  ao  Injnno 
tlon  to  leeti^n  the  defendants  from  alBzinr  (» 
applyingthewuds  "Atwood's  Tegetaldel%ya- 
IcsJ  Jaamdloe  Bitten. "  or  either  of  them .  or  any 
Imitation  Ibeieof ,  loany  medidne  eok)  t^them, 
or  lo  place  them  on  any  bottka  in  whidi  it  is 
put  up;  and,  also,  frtmi  using  any  labels  in 
Imitanon  of  those  of  the  complafaiaDL  It  also 
pnys  for  an  accounting  cf  proflti  and  for  dam- 
ages. 

Among  the  defenses  Interposed  are  these : 
that  Moses  Atwood  never  claimed  any  trade- 
mark of  the  words  used  In  connection  with  tbe 
medicine  manufactured  and  sold  by  blm;  and 
aasuminx  that  he  had  claimed  thOt  words  used 
as  a  traoe-niark.  and  that  the  li^t  to  use  ibem 
had  been  ttansferred  lo  the  asdgnors  ot  the 
complainant,  it  was  foifdted  by  the  mlsreprfr 
sentation  as  to  the  manufacture  of  the  medicine 
on  the  labels  accompanying  it,  a  misrepresen- 
tation continued  by  the  complalmat 

In  tbe  view  we  take  of  tbe  case.  It  will  not     (SSS] 


[ISO] 


,  -—  tbe  secwid.  so  far  as  to  determine 

whether  the  right  to  use  the  words moitioned  as 
a  trade-mark  was  forfdled  absolutely  by  tbe  a»- 
slgnor's  misrepreeentatfams  as  to  tbe  manufart- 
ore  of  tbe  artide.  It  la  suffldent  for  the  dl» 
position  of  the  case,  that  the  Dusiepresentetton 
nas  been  continued  by  tbe  compialnanL    A 


forth  with  a  mlarepreeentatloD  to  the  puUlc  as 
to  the  manu&ctoier  of  the  article,  and  ••  lo  lite 
[dace  where  It  is  manufactured,  both  of  which 


cfne  poMMWs  was  given  to  it  t?  Its  mi^ml 
manufacture;  Hose*  Atwood.  Ho  Uved  is 
Georgetown,  MaBsacbusetU.  He  manufactured 
tbe  medicinettieie.  He  sold  It  with  Uie  desic- 
oadon  that  it  was  bis  imparatloa,  "Atwood^ 
Vegetable  PbvsiCB]  Jaundke  BitUra,"  and  wu 
—inuhctund  Biere  by  iJm.  Aa  tbe  medicine 
u  tried  end  proved  to  be  useful,  it  waa 
sought  for  under  that  derignation,  and  Uiat  pur- 
chasers might  not  be  misled,  it  was  always  ao- 
Gompanied  with  a  hbd,  showing  by  wbMn  and 
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BuFHKKK  CoimT  or  THB  Uhited  Statu. 


Oct.  Tkhm, 


at  whftt  pUce  It  was  prepared.  Theae  state- 
menta  were  deemed  important  In  promotiiiK 
the  use  of  the  article  and  its  sale,  or  laej  woula 
Dot  Lare  been  continued  bj  Ibe  asaigneea  of  the 
ortgiiial  Inventor.  And  yet  they  could  not  be 
vuA  with  an  J  honest  purpose  when  both  state- 
ments had  ceased  to  be  true.  It  U  not  honest 
to  state  that  a  medidite  la  manufactured  bj 
Moses  Atwood,  of  Oeor^town,  Usssachusetts, 
when  It  is  manufactured  by  the  Hanhanau 


thus  notify  the  public  of  the  origin  of  the 
cle  and  secure  to  himself  the  oeneOta  of  any 
paHicu1«r  excellence  It  may  possess  from  the 
manner  or  materials  of  its  manufscture.  His 
trade-mark  Is  both  a  sign  of  the  quality  of  the 
BTtlde  and  an  assurance  to  the  puolic  Uiat  It  is 
[SZ3]  |]je  genuine  product  of  his  manufacture.  It 
thus  often  becomes  of  great  value  to  him,  and 
in  its  exclusive  use  the  court  will  protect  him 
against  attempts  of  others  to  pass  oS  their  prod- 
ucts upon  the  public  as  his.  This  protection 
Is  afforded  not  only  as  a  matter  of  justice  to 
him,  but  to  prevent  imposition  upon  the  public. 
Jft.  a..v,  ftofMP.  101  U.  8.,  M IXXV.,  994]. 

The  object  of  the  trade-mark  being  to  indi- 
cate, by  its  meaning  or  association,  the  origin  or 
ownerahip  of  the  article,  it  would  seem  that 
when  a  nght  to  lt«  use  1b  traoBferred  to  others, 
either  by  act  of  theoriginal  manufacturer  or  by 
operation  of  law,  the  fact  of  transfer  should  tie 
staled  in  connection  with  its  use  ;  otlierwise  a 
deception  would  be  practiced  upon  the  public 
and  the  very  fraud  accompltahed,  to  prevent 
which  courts  of  equity  interfere  to  protect  the 
eiclusive  right  of  the  original  manufacturer. 
If  one  alHi,  to  goods  of  hu  own  manufacture, 
signs  or  marks  which  Indicate  that  they  are  the 
manufactureof  others,  be  is  decdving  the  pub- 
lic and  ottempUnx  to  pass  upon  them  gooas  as 
possessing  a  quality  and  merit  which  another's 
■If  ill  has  given  to  ^milor  articles,  and  which  his 
own  manufacture  does  not  possess  in  tbeesiima- 
tion  of  purchasers.  To  put  forth  a  statement, 
therefore,  in  the  form  of  a  circular  or  label  at- 
tached to  an  article,  that  itistOMiufacturedina 
particular  place,  by  a  perwin  whose  manufact- 
ure there  had  acquired  a  great  reputation, 
when,  in  fact,  It  isnianufaotured  by  a  different 
person  at  a  different  place,  Is  a  fraud  upon  the 
public  which  no  court  of  equity  will  counlo- 
nanoe. 

Tltis  doctrine  Is  illustrated  and  asserted  in 
the  eaaeotLeal/wrCXot/iOa.t.  American  L«aili- 
tr  Cloth  Oo.,  which  was  elaborately  considered 
by  Z^nf  GUantellor  Westbury,  and  afterwards 
In  the  House  of  Lords,  on  appeal  from  his  de- 
cree. 4  De  a.  J.  &  S.,  187,  and  U  H.  of  L. 
Cos.,  S28. 

In  that  case,  an  injunction  was  asked  to  re- 
•traia  the  defendant  from  using  a  trade-mark 
to  designate  leather  cloth  manufactured  by  it, 
which  trade-mark  the  complainant  claimed  to 
own.  The  article  known  as  leather  cloth  was 
an  American  iiivention,  and  was  originally 
manufactured  by  J.  R.  and  C.  P.  Crockett,  at 
[8241  Newark,  New  Jersey.  Agents  of  theiis  sold 
the  article  in  England  as  "Crockett's  Lealhei 


Cloth."  Afterwards  a  company  was  formed 
entitled  "The  Crockett  International  Leather 
Cloth  Company,"  and  the  busIneAS  previously 
carried  on  oy  ihe  Crocketts  was  tranafeired  to 
this  company,  which  carried  on  business  at 


for  tanning  leathra  doth  and  transferred  it  u. 
this  company.  In  1357  the  complainant  com- 
pany was  incorporated,  and  the  international 
company  sold  and  assigned  to  ft  the  bustnesa 
earned  on  at  West  Ham,  together  vrith  the  let- 
ters patent,  and  full  authonty  to  use  the  trade- 
mark which  bad  been  previously  used  by  it  in 
England.  A  small  part  of  the  leather  doth 
manufactured  by  the  complainant  company  was 
tanned  or  patented.  It,  however,  used  alabel 
which  represented  that  the  articles  stamped 
with  It  wera  the  goods  of  the  Crockett  Inter- 
national Leather  Cloth  Company :  that  they 
were  manufactured  by  J.  R.  and  C.  P.  Crock- 
ett ;  that  they  were  tanned  leather  cloth  ;  that 
they  were  patented  by  a  patent  obtained  in 
18S6,  and  weremade  either  in  the  Usited  States 
or  at  West  Ham,  in  England.  Each  of  these 
statements  or  representations  was  untrue  so  far 
as  they  applied  to  the  goods  made  and  sold  by 
the  complainant. 

The  defendant  having  used  on  goods  mann- 
fac:ured  by  it  a  mark  having  some  resemblance 
to  tliat  used  by  the  complainant,  the  latter 
brought  suit  to  enjoin  the  use.  yirt-ClianeeOor 
Wood  granted  the  injunction,  but  on  appeal  to 
the  Lord  Chantzellor  the  decree  was  reversed 
and  the  bill  dismia.sed.  In  giving  his  declsioo 
the  Lord  Ctuincfllor  said  that  the  eiduslve  right 
to  use  a  trade-mark  with  respect  to  B  vendible 


trade-marks  resta  upon  property,  and  that  the 
court  interferes  by  injunction  because  that  is  the 
only  mode  bv  which  property  of  that  descrip- 
tioncanbeenectuallypnitected.  But,headdeo; 
"When  the  owner  of  the  trade-mark  applies  fot 
an  injunction  to  restrain  the  defendant  from  in- 
juring his  property  by  making  false  representa-  [HU] 
tions  to  the  public,  it  Is  essential  that  the  plaint- 
iff should  not  in  his  trade-mark,  or  In  the  busi- 
neas  connected  with  it,  be  himself  guilty  of  any 
false  or  misleading  representation;  for  if  the 


plaintiff  makes  any  material  false  statement  in 
connection  with  the  property  he  aceka  to  pro- 
tect, he  lose*  and  very  justly,  bis  right  to  cMm 


of  acourtof  equity."  Andagaln; 

Where  a  symbol  or  label,  daimed  aa  a  trade- 
mark, is  so  constructed  or  worded  as  to  make 
or  contain  a  distinct  assertion  which  b  false,  I 
think  no  property  can  be  claimed  In  it;  or  fa 
other  words,  the  ri^t  to  the  exdusive  use  cd  it 
cannot  be  maintained." 

When  the  cose  reached  the  House  of  Loidsthe 

irrectness  of  this  doctrine  was  recognl7«d  by 
Lord  Cranworth,  who  said  that  of  the  justice  of 
the  principle  no  one  could  doubt;  that  it  la 
founded  in  honesty  and  good  sense,  and  reatson 
authority  aa  well  as  on  principle,  although  the 
decision  of  the  House  was  placied  on  another 
ground. 

The  soundness  of  the  doctrine  declared  by  the 
Lord  Chancellor  has  been  recognized  in  numer- 
ous cases.  Indeed,  It  is  but  an  application  of 
the  common  maxim,  that,  he  who  seeks  equity 
108  t.  h. 
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matt  pnMDt  hlnudt  la  eourt  wltlh  clean  hands. 
If  hte  CMC  dladosM  fraud  or  decepHon  or  mia- 
nprenntation  on  liii  part,  relief  there  will  be 

Long  before  tho  case  dted  was  before  the 
cmuta,  thia  doctrine  waa  applied  when  protec- 
tioD  waa  aouirbt  in  the  use  of  trade-marn.  In 
PiOdim  T.  &».,  8  Sim. ,  4T7,  whidi  wai  before 
riM-CKanMUKT  Bbadwell/n  lS37.itappeai«d  that 
the  complalnast  wasengafedin  MllWa  mixed 
leacompoaed  of  different  klnda  of  black  tea,  un- 
derthe  natne(d"Howqna'BM!xtuTe,"ln  pack- 
■ices  having  on  three  of  tnelr  aidca  a  printed  label 
with  theae  worda.  The  defendant  having  sold 
lea  under  the  same  name,  and  In  packages  witb 
■Imilar  label*,  the  complalnaot  applied  for  an 
Injunction  to  restrain  bun  from  ao  dofng.  An 
M  pofie  Id JoDCtlon,  granted  iDtbeflrstiottance, 
waa  dinolved.  It  appearing  that  the  complain- 
[U61aDt  had  made  falM  statements  to  the  public  as 
to  the  teas  ot  which  his  mlztore  was  compoaed, 
Kttd  as  to  the  mode  in  which  thej' wereprocured. 
"It  is  a  clear  role,"  aald  the  Vice-Chancellor, 
"  laid  down  ij  oaaiU  of  equitr,  not  to  extend 
their  protection  to  persons  wnosa  caae  la  .not 
founded  la  truth." 

In  Ptrrj  y.  TVu^tU^  S  Bear.,  66,  which  was 
before  Lord  Laogdsle,  Uasler  of  the  Bolls,  In 
18i3,  a  tfmihtf  ruling  waa  had.  There  It  ap- 
peared that  one  Leatbart  had  invented  a  mixt- 
ure for  the  hair,  the  aecretand  receipe  for  mix- 
ins  which  he  had  conveyed  to  the  plaintiff,  a 
hurdteaaer  and  perfumer,  who  gave  to  the 
compoattioti  the  name  of  "Medicated  Mexican 
Balm,"  and  auM  it  as  "  Perrr'a  Medicated  Hexi- 
can  Balm."  The  defendant,  one  Truefitt,  a  ri- 
val hair-dreaeer  and  perf  imker,  commenced  sell- 
fog  a  composition  atmilar  to  that  of  plidntiff,  in 
txMtlea  wiun  labels  doeely  resembling  those  used 
lirhinL  He  designated  his  composition  an' 
■Did  it  as  "Traefltfs  Medicated  Mexican  Balm. 
The  plaintiff  thereupon  filed  hia  bill,  allegii 
"■-»  Qie  name  oi  designatbm  of  ""--■'"' 


Jlegiog 
dlcated 


aa  "ahl^ilf  concentrated  extract  from 

vegeUUe balaanuc inductions"  of  Mexlco.and 
waa  pRpared  tmn  "  an  oilxlnal  redpe  of  the 
Bearned  J.  ¥.  Von  Blnmenbacn,  and  was  recent- 
Ijpreaented  to  the  proprietor  ova  verv  near  re- 
latum  ot  that  filuatnons  physiologist;''  and  the 
court,  therefore,  refaaed  the  injuDction,  the 
Maater  of  the  Rolls  holding  that,  In  the  face  of 
each  a  misrepresentation,  the  court  would  not 
Inlerpoae  In  the  flrat  Instance,  dtUg  with  ap- 
proval the  deririon  tn  the  case  of  PidiUng  ▼. 
ifcw. 

In  a  caae  in  the  Superior  Court  in  the  Citr  of 
Mew  Toil^  FUii^  y.  VcUt,  4  Abb.  Pr..  U4^ 


pprctiteed  a  recipe  for  making  a  certain  cosmet 
Icwhlchhe  sold  under  the  name  of  "The  Balm 
of  a  Thousand  Flowers. "  The  defendants  com- 
menced the  manufacture  and  sale  of  a  similar 
artide.  which  ther  called  "  The  Balm  of  Ten 
f*wn  ''^o™''>d  Flowers."  The  complalnaot,  claJm- 
^"■•^Ing  the  name  used  bj  him  aa  a  trade-mark, 
hroo^  mlt  to  enjoin  the  defendant!  In  the  al- 
leged InUngement  upoft  'tis  rights.    A  tempo- 


reprei 
oftbf 


oived.  It  appeared  that  the  main  Ingredient! 
of  the  compound  were  oil,  a«hes  and  alcohol, 
and  not  an  extract  or  distillation  from  flowers. 
Instead  ot  being  a  balm  the  compound  was  a 
soap.  ThecourtaalditwasevIdentthattheDame 
was  given  to  It  and  used  to  deceive  the  public, 
to  attract  and  impoee  upon  purchasen;  that  no 

'presentation  could  be  more  material  than  that 

the  Ingredients  of  a  compound  recommended 
and  sold  as  a  medidne;  that  there  waa  none  ao 
likely  to  Induce  confidence  in  its  use,  and  none, 
when  false,  that  would  more  probably  be  al- 
tended  with  fniurioua  conwqaencea.  AnQ,  it 
also  said:  "Tnose  who  come  Inioaconrt  of 
equity,  seeking  equity,  must  come  with  pura 
hands  and  a  pure  conscience.  If  they  claim  re- 
lief against  the  frauds  of  others,  they  must  tliem- 
aelves  be  free  from  tlie  imputation.  If  the  sales 
made  by  the  pmntiS  and  his  firm  are  effected, 
or  sought  to  De,  by  misrepresentation  and  false- 
hood, they  cannot  be  listened  to  when  they  com- 
plain that,  by  the  fraudulent  rivaliy  of  others, 
their  own  fraudulent  profits  are  diminished.  An 
exclusive  inivilege  for  deceiving  the  public  la 
assuredly  not  one  that  a  court  of  equl^  can  be 
required  to  ^d  or  aanctlon.  To  do  so  would 
be  to  forfdt  lUname  and  character."  See,  also, 
Seabaiyr.  ffronwun-,  14  Bhttchf.,M3;iC)M«v. 
fhinaiU,  19  How.  Pr.,  S67;  QmnOl  v.  Seed, 
128HaM.,4T7;ibJm<rT.  Oi rru,  60 Pa.  St.,lS6. 

The  doctrine  enundated  In  all  these  cases  ia 
founded  In  honesty  and  good  sense;  It  rebukes 
fiaud  and  encoumgea  fair  dealine  with  the  pub- 
lic. In  conformlqr  with  it,  tbfi  caae  has  no 
stamUng  before  a  court  of  equity.  ZV  deeree 
(f  tht  etmrt  bAnt  dUmiiring  tAebUlmtut,  then- 
fore,  be  i^trmed;  and  it  ii ■* — ■* 

True  copy.    Ttat; 


M  so  ordored. 
Janus  B.  MeKaanef,  Clerk,  Bup.  Oourt,  TT.  8. 


Si  Parle: 
In  the  Matter  of  EMEB7  S.  NOBTOIT,  AU- 

<Bea  B.  C,,Bepoiter<s  ed.,  SI-UBli 
Final  ieertt    wAat  it. 

In  an  action  to  setaaiae  ptoceedin>aot  toteelcaura 
and  to  obtain  a^onvennce  of  the  mortfaced  prop- 
erty, a  deoree  Is  llnal  for  the  puruaa  of  an  anpeaU 
whioh  setUas  every  qucaUon  In  diniute  batwoen  the 
parties,  aad  leaves  nothing  to  be  done  but  toecm- 
pleta  ilieaila  under  the  prooeedlnn  for  tonciosnra, 
and  hand  over  the  surplus  M  the  dewea  dlreoto. 

[No.  10.  Orig.] 
BubmittedXar.lB.lSgS.    OKided  Apr.  >,  1883. 

APFLIOATION  for  a  writ  of  maiufomw 
The  hiatory  and  facta  of  the  case  appear 
In  the  opinion  of  the  court. 

JtfsMTt.  J.  D.  Bonaa  and  duwlas  C»a«. 
for  petitioner: 

A  final  decree  Isone  which  diapoeea  of  the  coq- 
troveiay  between  the  parlies. 

Fbrgayy.  Omraff, 6 How., 901:  Thompmmv. 
Dean,  7  WalL.  848  174  U.  S.,  XIX,  9*].S. 


£74  U.  S.,  ilX,  WliA 
.  Wall.,578C74D.  8.,  SIX., 
[nA,  10  WaU.,  687  (77  U.  B., 


KOTB.— mut  <■  jhul  d«nt  or  jiidnMM  q/ Mdt*  er 
dtiUr  eowt /yam wM«a (HTMOI He*.  Iee«elsto01b> 
bona  V.  Ofden.  U  U.  &  7wbaat.).  W. 


ib.Gooij^lc 


SUFRBVX  OOUKT  Of  IBM  TJniTKD  StaTBI. 


XIX,  lOeO;  Whiting  t.  Bank,  IS  PM.,10 
Jtay  T.  L<m,  8  Craoch,  170 ;  Cbmn.  t.  Lueat 
98  U.  B.,  11S(ZXIII.,824}, 

Tbese  BDtfaorltiei  demoDstretc  that  the  decree 
under  cooddenition  Is  a  tiiuil  one. 

The  petitioner Iiwilboutremedj Id tbesi 
bes,  except  bv  the  aid  ol  thia  court ;  and  i 
now  well  aettled  thnt  where,  on  an  appeal  from 
the  dUtiict  to  the  circuit  court,  the  latter  court, 
Tritbout  oonriderins  the  ezcnXioiu  or  erron  as- 


the  proper  remedr.  Int.  0».  r.  Comdoek,  U 
Wall,  a»  (88  U.  6.,  XXI.,  <B8);  ft  ft  Cb.  v. 
WiMiaa,  S8  Wall.,  607  (SO  U.  S  .  XXIIL,  108); 
SeparttBiard,  106 U.  B.,  678  (XXVI..  1176); 
fie  parte  Bradttreet.  7  Pet,  634;  Ei  parts  But- 
teU.  18  Wall.,  670  (80  U.  B..  XX..  634). 

Mr.  John  A.  Ciwmball,  for  respondent: 

This  decree  Ii  not  final  within  the  meaning 
of  Section  631  of  the  Keviaed  Biatutea.  Uolen 
the  decree  of  the  district  court  be  And],  an  ap- 
peal Is  not  antilioriEed. 

Monleeai  v.  lAndtay,  19  How. ,  190  (00  U.  S. , 
XV.,  624);  Xontgomery  v.  Andtrim,  81  How., 
1«6(63U.  a.XVI.,  160). 

The  mere  dissolution  of  the  injunction  Is  not 
the  subject  (A  rerisioa  In  an;  court,  on  appeal 

V9M6H  T.  OUaman,  18  Bow.,  60  (69  U.  B., 
XV.,272);  J^part«&ftawt.98U.  S.,240(XXV., 
lOSl;  Bvffington  v.  Omey,  9S  U.  S.,9Q  (XXIV., 

The  retention  of  control  over  (he  sheriS,  the 
dlrcctlona  in  reapeci  to  the  sale  and  the  dWl- 
butioD  of  the  proceede,  and  the  reservslion  of 
the  subject  of  ooata  and  the  avoidance  of  a  de- 
cree to  dismiss  the  bill  against  Frellsen,  furnish 
satisfactory  evidence  that  the  district  court  had 
not  designed  to  make  a  final  decree  at  this  date, 

Beebe  v.  AmmH,  19  How.,  284(60 D.  S.,  XV., 
VeSU  Bamard-T.  6iU(m,7Bo^.,65S;  Outhirui 
v.  LaiTd.  10  Blatchf.,  919,  236-8. 

The  question  whether  a  court  can  exercise 
furlsdiction  undBr  the  Constilution  ai^  laws. 
{slnvolTedtneveryJudidalAct.  Itbasnotbeen 
considered  that  when  the  decision  has  been 
made,  the  court  can  be  ordered  to  Justify  Its 
Judgment,  and  that  (he  litigation  should  be  con- 
ducted between  the  plaintiff  and  the  Jndge. 

The  authorities  seem  to  be  to  the  contrary  of 
this.    No  matuIanitM  Is  allowable.    St  parte 


Mr,  OAt'«fJu«(fM  Waltc  deliveredtheopln- 
b>n  of  the  court: 

This  is  an  application  forawrit  of  maiKfomiM 
to  the  Circuit  C^ourt  of  the  United  States  for  the 
Eastern  District  of  Louisiana,  requiring  that 
court  to  take  jurisdiction  of,  and  heax  and  de- 
termine an  appeal  by  the  petitioner,  Emery  E. 
Norton,  from  a  decree  of  the  district  court  of 
thnt  dlMrici. 

The  case  as  presented  shows  that  Korton  be- 
ing assignee  in  beukruplcf  of  Oovy  Hood,  nied 
Id  the  district  court  a  bill  in  equity  a^insi 
Hood,  the  bankrupt,  John  Asberry,  sheriff  of 
tbe  Parish  of  East  Carmil.  and  Henry  Prcllsen, 
setting  forth  that  Hood,  being  insolvent,  in 
April,  1866,  confessed  a  judgment  in  favor  of 
Frellsenfor9Sg,31B.49;  tbatln July,  1886, exe- 
cution was  issued  on  this  Judgment  and  levied 


on  three  pteotations  belonging  to  Hood,  known. 


of  September,  1868,  there  was  a  pretended  sl, 
of  these  plantations  to  Frellsen  under  an  execu- 
tion issued  on  his  Judgment  for  the  sum  of 
$24,000 1  that  on  tbe  2£l  of  November.  1868, 
another  execution  was  lasned  on  the  Judgment 
and  levied  on  other  property,  which  was  also 
aomlnally  sold  underOieuecatioutoFreUaen; 
that  in  December,  1609.  the  Black  Bayou  plan- 
(Uion  was  sold  to  WUHam  Ailing  for  $82,000, 
one  halt  of  which  was  paid  In  cau,  andfor  th« 
other  half  Frellsen  took  &om  Ailing  a  half  In- 
-  It  In  the  land;  that  in  January,  1860,  Hood 
adjudged  a  bankrupt  on  his  own  petition, 
and  In  Jaouary,  1671,  received  his  diacbarge; 
that  in  May.  1671.  Frellsen  re-conveyed  to  Hood 
all  the  proper^  he  had  boii^t  under  the  exe- 
cutions, except  tbe  Black  Bayou  plantation 
for  $80,162,  payable  in  seven  Installiaenls,  and 
evidenced  by  mortgage  notes;  that  all  these 
transactions,  except  the  sale  ct  the  one  half  ot 
the  Black  myau  plantation  to  Ailing,  were  a 
fraud  upon  the  buikrupt  law,  and  devised  tar 
the  purpose  of  ^ving  Frellsen  an  unlawful 
preference  and  tokeep  tbe  property  from  tbe 
other  creditors;  that  from  the  beginning  it  waa 
the  understanding  between  Hood  and  frellsen 
that  Fretben  should  buy  the  propw^  undtir  hla 
Judgment,  hold  11  for  Hood  during  tbe  bank- 
ruptcy proceedings,  and  then  recoovey  it  to 
Hood,  subject  only  to  any  balance  that  might 

■-■■ —  '■L-s..^ 1,  after  deducting 

proceeds  ot  ua 
aales  In  tbe  meantime  recdved  V  Frellsen;  and 
that  all  the  facts  were  unknown  to  Norton,  the 
ignee,  until  ceru^n  dlscloKures  were  made 
_  the  trial  of  a  suit  between  Frellsen  and  Hood 
in  the  Thirteenth  District  Court  of  tbe  Fuisb 
of  East  Carroll,  growing  out  of  proceedings  br 
Frellaeo  to  foreclose  bia  mortgage  notes  receind 
reconveyance  of  the  properqr.  Itfurtber 
appears  that  In  the  proceedinga  for  foreclosure, 
Asbeny,  the  sheriff,  had  bwn  empowered  to 
sell  the  property  reconveyed  to  Hood  to  p^y 
what  remained  due  on  the  mortgage  debt 

The  prayer  of  the  bill  of  Norton,  a«  stated  in 
the  petition  for  DMnriotmM,  was  that  Norton  "Be  IftK 
decreed  to  be  the  owner.  In  his  capacity  as  aa- 


tition  to  be  decreed  abaukrupt),  and  entitled  _ 
recover  the  rents  and  revenues  thei«f4  from  tbe 
said  Hood  and  Frellsen;  tbsl  said  Hood  be  or- 
dered to  transfer  to  complainant  the  propertT 
reconveyed  ui  him  by  said  Frellsen  aa  afi»esaia: 
that  the  mortgage  put  upon  the  same  by  nld 
Hood  in  favor  at  said  Frellaen  be  canceled,  an- 


be  oruered  and  decreed  to  convey  locompUs- 

-t  one  half  of  the  Black  Bayou  fdantatlon, 

]icli  he  had  retained  by  some  arrangemeni 

Lh  William  AlliLg,  tiie  purcbaser,  and  to  pay 

tbe  complainant  the  sum  of  sixteen  thonsand 

dollars,  received  from  said  Ailing  for  the  salo 

of  the  other  half  of  said  plantation,  tOKCtber 

with  the  interest  thereon  from  the  date  of  said 

I,  and  for  general  relief,  process,  etc  " 

108  U.& 


ib.Gooij^ic 


HuPBa  A  Okaklmox  K  R.  Ca  v.  UmrxD  Statml 


Ajwmn  woe  filed  and  tcMfanoaf  taken.  Aft- 
er hearing,  the  dbtrkt  oouit  entered  a  decne 
deduing  "That  the  Jndtnnent  in  favor  of  Heni; 
Frellaen  agalnit  Onvy  Hood,  in  the  Pariah  of 


CanoQ,  In  tba  jrear  1869,  and  the  ezecutlona 
sunder  In  1868.  with  the  Mies  and  conver- 
a  ij  the  alierifl,  aa  ihown  in  the  record. 


have  been  catabHalwd  aa  valid  and  operatii  . 
and  that  no  baud,  colhudon  nor  malpiactice  it 
eetablishedagBinathimi  that  these  proceed bga 


aidt;"  and  fuTtberdedaring  "That  whatever : 
plug  niBj  arise  tmta  the  aalo  of  tlw  proper^ 
under  the  pTOCcaa  in  tavot  Henrr  Frelben  '  ** 
which  ia  deeCTibed  In  the  pbintUfB  bill  and 
whldi  la  now  held  bj  the  aherifl,  and  haa  been 
levied  on  the  plantations  known  aa  the  Home 
Place  and  Hood  A  Wltton  Place,  the  said  aur- 
ptua  aball  not  be  paid  to  the  said  Hood,  but 
aball  bep^  to  theoomplainant  *  **  after  de- 
ducting anch  c<>sts  aa  tltu  court  maj  decree  shall 
be  paia  out  of  the  same."  The  Injnnctkm  which 
had  been  allowed  restraining  the  sheriff  from 
the  ezecutlcm  of  the  proceaa  waa  diaaolved  and 
[t40]  bewaapermltted  to  proceed,  but  was  todispote 
of  Hie  surplus  that  mlriit  retn^  in  bia  hands 
after  the  payment  of  the  debt  specified  In  the 
process  as  due  to  Frellaen,  and  the  coats  of  auit, 
DS  directed  by  the  District  Court  of  the  United 
Stales.  Leave  was  granted  the  complainant 
to  ^tplj  for  further  ordera,  regulating  the  sale 
in  reqwct  to  time,  and  appiwement  and  sale 
on  credit,  according  to  the  laws  of  LouMana. 
The  slierlff  waa  directed  to  make  a  return  of 
bis  Mte  to  the  DUtrict  Court  of  the  Dniled 
Btates,  uid  the  question  of  ccat*  waa  reaerved 
nnlil  the  coming  in  of  the  return. 

From  thia  decree  an  mpeal  waa  taken  to  the 
circuit  court  where,  on  the  271b  of  Hay,  1883, 
the  appeal  was  dismissed  on  the  ground  that  the 
decree  appealed  from  waa  not  a  final  decree 
within  the  meaning  of  that  term  as  used  In  the 

atatute  reg  '    '  '    ' 

the  circuit .. 

require  the  circuit  court  to  set  aside  Its  order  of 
dismiMal  and  take  Jurisdiction. 

We  have  had  ocnsioo  at  the  present  Temi,  in 
JOothtide  v.  Bnnlxrlutf[anle.TS\,  Oram  v.  Lift 
Jjia.  a>.  tattle.  287],  and  R.  Q>.  r.  Btprtm  Co. 
[ante,  688],  to  stole  the  rule  applicable  to  the  de- 
termination of  the  question  here  involved,  and 
wetberefay:  "Adecreeisflnal  forthepurpoae 
-'   o  appeal  *  *  *  when  it  (erminaiea  the  litiga- 


been  determined."  Under  this  rule,  we  thipk 
this  appeal  was  well  taken.  Tbe  decree  settled 
everv  question  In  dispute  between  the  parties, 
-nd  left  nothing  to  be  done  but  to  complete  the 


plus  of  the  proceeds  there  might  be  after  satia- 
fying  the  debt  doe  Prellsen  as  staled  la  the  proc- 
ess under  which  the  sale  was  miule.  The  case 
Btonda  preciselv  as  it  would  if  Frellseo  were 
proceeding  In  tbe  district  court  for  the  foreclos- 
ure of  bis  mortgage,  find  a  decree  had  been  en- 
[S43I  tered  establishing  bis  rights,  ascertaining  the 
amount  due  to  bim,  nnd  ordering  a  sale  of  the 
pTvpertyand  the  payment  to  Norton  of  tbe  sur- 
plus after  diacbai^ne  the  mortgage  debt.  Here 
the  bill  was  filed  uy  Norton  to  set  aside  the  pro- 
lOS  u.  & 


ceedlngs  for  foreclosure  and  obtain  a  convey- 
anceof  the  mortgwed property.  The  court  i»- 
fuaed  to  aet  aride  the  proceedinnor  b>  order  » 
oonveyance,  but  did  tnder  the  sale  to  go  on  and 
that  the  proceeds,  after  the  morlraige  waa  aat- 
iafled,  be  paid  to  Norton.  It  adjudged  the  casfr 
on  the  merits  in  favor  of  Frellaen  aa  aMluat 
Norton,  and  in  favor  of  Norton  as  against  Hood. 
The  bill  waa  not  dismissed  in  form  because  It 
asked  relief  both  as  against  Frellaen  and  Hood, 
andrellef jrasmntMasagalnit  Hood.  Itwaa 
In  legal  elfect  distnisaed  aa  to  Frellsen  when  tbe 
decree  waa  entered  In  hla  favor  on  all  the  ques- 
tions in  which  he  waa  Inlereated. 

Tht  viritof  mandamng  oabd/or  U  granUd, 
but  without  Botti. 
IVueoop;.    Teat: 

Jamea  B.  HoKeuney,  Clark,  Sap.  Oourt,  TJ.  BL 


MEMPHIS  A  CHARLESTON  RAILROAB      tStS] 
COHPAHT,  PIff.  in  At., 

V. 

UVITED  STATES. 

(Sees.  C,  Benorterii ed., nB-m.> 

Ituomt  to*  «n  raUroad  ditidmit  and  inttrtd. 


ciarlns  tlie  divldeod  w ^ 

enit«Ilna,aniitiieparn>eDlB,attaeaouDt  of  wbIA 
the  taie*  are  <leniandeil,were  aotuailr  made  there  i 
II  I*  a  natter  of  no  buprataooe  that  the  Inoome 
same  from  propeitrwtaMb  was  wlttaln  eooCBdinla 

&  Whan  a  railroad  oMnpanr,  attbe  andof  advu 
war,duilinswhlobItilolMiMbad  faUn  Inairear, 
andeamlngshadbaen  subrtantlallv  aiiapendea,  tn 
renroanUng  ftoaflalis  fortutute  (MMtnesL  eltfaer 
tunded  Us  pastdueooupona  ma  new Isaiaar  bonds, 
OTpaid  tbeen  from  tba  proceeds  ot  the  aaleot  new 
bonds,  the  bioome  tax  oannotba  obaisttdao  swA 


The  biatoiy  and  facta  of  the  case  appear  in 
the  opinion  of  the  court  For  addlUonal  facta 
as  to  the  compromise,  see  tbe  abetract  of  the  ar- 
gument for  the  defendant  in  error. 

JTesw*.  W.  T.  C.  Hnmaa.  L.  W.  Bumf  and 
Awlon  A  BfOon.  for  plainiiS  in  error: 

From  June  fl,  1882,  lo  September  IS,  186S,llM 
persona  In  charge  of  this  railroad,  with  all  lla 


tbe  Confederate  Oovemment  and  were  bound 
by  such  laws,  and  such  only  aa  It  chose  to  rec- 
ognize and  impoae.  From  the  nature  of  the 
case,  no  other  laws  could  be  obligatory  upon 
them,  for  where  tliere  ia  no  protection  or  alle- 
giance or  sovereignty,  there  can  be  no  claim  to 
obedienco. 

U.  8.  V.  Riee,  4  Wheat.,  216 ;  Thoritigton  v. 
SmitA.  B  Wall..  1  (75  U.  8.,  XIX..  Ml);  Ifan- 
■V.Woodruff,  16  Wall  ,445(S2U.S.,XXI., 
o««i ;  Fleming  v.  Pore,  9  How.,  014 :  Dcaa  v. 
Helton,  10  WnJI..  172  <77  U.  S.,  XIS.SM); 
/»ier«v.  liodiercau,  17  Wall.,  4D7184U.  M., 
XXI.,  00^ 


ib.Google 


ttS^RT 


BUFRKKS  CODXT  or  THB  UxtTKD  STlTKa. 


Mmn.  8.  F.  PUUIps.  Solicitor-Gen.,  ud 
JMn  A  .filoAs  for  defendaat  !□  error: 

By  KCtion  SI  of  the  Act  of  July  1,  1663,  13 
Stat,  at  L.,  469,  the  CompaDj  became  subject 
to  a  duW  of  8  pw  cent  upon  fctereat  or  divi- 
dends ''whenever  the  «une  eh&tl  be  paid ;"  by 
the  Act  of  June  SO,  1864,  IS  Slat,  at  L  ,  284,r' 
•  duty  of  Speroentumon  IntercBt  ordivjdent 
whenever  the  aame  ahaU  be  payable;  and  by 
the  Act  of  July  18,  1866.  U  Stnt.  at  L.,  18"  - 
a  duty  of  C  per  centum  upon  interest  or 
dends  wlieuerer  the  some  sWl  be  payable,  with 
a  prDviso  tbat  if  the  Company  ahouldbe  unable, 
and  should  in  fact  fail  to  pay  the  interest,  the 
tax  should  not  be  due  uotil  reaumption  of  such 
payinent. 

The  finding  of  coapona  in  second  mortgage 
bonds  appeals  to  have  been  done  after  January 
1,  1808. 

By  the  Act  of  lB64,the  tax  becamedue  when' 
ever  the  Interest  was  payable.  Installments  of 
interest  which  had  matured  prior  to  June  80, 
1864,  although  under  the  Act  taxable  only  when 
pnid,  became  the  subject  of  tax  eo  tTUtanH  on 
the  passage  of  the  Act  of  1844,  being  then  pay- 
able; so  far,  therefore,  as  this  finding  was  ol 
interest  which  matured  prior  to  June  18,  1806, 
Ita  makes  no  difference  whether  the  Iniereat  wot 
or  was  not  paid.  Its  payment  in  second  mort- 
gage  bonds  was,  therefore,  Immaterial.  Alter 
that  date.  In  order  to  relieve  the  Compaoy  from 
the  tax,  proof  was  required,  not  merely  of  act- 
ual failure  to  pay  such  Interest,  but  also  of  ' 
bilitv  to  pay. 

Tne  force .  to  be  given  to  transactions  based 
upon  confederate  currency  has  been  frequently 
considered  by  this  court.  The  followmg  au- 
thorities seem  to  be  decisive  of  the  question: 

Thoringbm  v.  SmilA,  8  Wall,,  1  (75  U.  S., 
XIX.,861);  CtmfaleraUyoteOa»i,19yfia.MB 
m  V.  B.,  XXII, ;  196):  U.  H.  v.  VilUdonga,  33 
WalL,  SB  (90  U.  S.,  XXm..  04) ;  K  B.  Co.  v. 
Silts,  «l  U.  8.,  8  (XXIII.,186);  Sbwart  v.  Srf- 
amwt,  MU.  8,  484(SXIV,.  S75). 

Upon  the  UOi  of  Bepteraber,  1870,  the  Com- 
pany i»Id  to  the  collector  |12,000,  and  took  the 
following  receipt:  "Received  of  M,  T,  Wicks, 
President  Hempbis  and  Charleston  Railroad 
Commav,  $19,000,  being  balance  due  on  |24,- 
088.%,  for  penalty  of  neglect  to  make  returns 
of  tntuest  on  Its  bonds  maturing  from  Hay, 
1866,  to  July,  1888,  agreeably  to  in.structions 
from  Commissioner,  uuder  date  of  August  27, 
1870, accepting  propoeitdon  In  compromise  made 
to  him  by  Memphis  and  Charleston  Railroad 
Company." 

If  this  receipt  failed  to  express  the  Intent  of 
both  parties,  so  far  as  It  is  acant[act,itWBsnot 
to  be  re-formed  for  mistake  In  this  common  law 

froceedtng.  ifuriv.  Sollinatmirth,  100  U.S., 
00  (XXV.,  668)  ;  Thompna  v.  B.  B.  Co.,  « 
Wall.,  184(78  U.  8.,  XVIII.. 765). 

As  the  parol  evidence  would  not  have  war- 
raoled  a  verdict  for  the  Company,  the  court 
was  not  bound  to  submit  It  to  the  jury,  Oonvrt. 
V.  Clark,  94  U.  8.,  878  (XXIV.,  68),  and  it  was 
not  error  to  explain  to  the  Jury  the  correspond- 
ence and  compromise. 

Whatever  may  have  been  the  purpose  of  the 
Company,  the  United  States  by  its  acceptance 
of  the  |IS,000,  naived  no  right  not  embraced 
In  the  language  of  the  receipt. 
711 


Hr.  Ohii^JviHet  Walt*  delirered  the  opin- 
ion of  the  court : 

This  Is  a  suit  to  recover  taxes  upon  dividends 
and  interest  paid  by  the  Memphis  &  Charleston 
Railroad  Company  between  the  first  day  of 
July,  186S,andthGfintday  of  December,  186S. 
The  items  whicb  go  to  imue  up  the  amount  of 
the  Judgment  brought  here  for  review  are  thus 


paid,  of  il48,788   the  whole  amount  of  said 
dividend  Uien  paid  in  confederate  money. 

S.  On  interest  coupons  of  said  defendant  fall- 
ing due  November  1.  1863,  Hay  1, 1863,  No- 
vember 1,  1868,  and  Hay  1,  18S4,  a  tax  of 
$819.17,  being  three  per  cent  on  «27,S3«.5B,tbe 
value,  when  Pwd,  in  legal  currency  of  fe88,93S, 
the  portion  of  such  coupons  paid  In  confederate 
money;  and  the  farUur  tax  of  $3,274.40  on  the 


Ingdue  November  1.  1864.  May  1.  1806,  and 
Hovemberl,186S,  a  tax  of  (6.783.60.  thesame 
being  five  per  centum  on  $136,870,  the  amoimt 
of  said  last  named  coupons." 

The  questions  presented  by  the  bill  of  excep-  r«aa] 
tions  may  be  separated  Into  three  classes,  aa  i^"-' 
follows: 

1.  Those  which  relate  to  dividends  and  Inter- 
eat  paid  In  confederate  money  and  during  the 
late  civil  war. 

2.  Those  which  relate  to  the  payments  of  In- 
tereat  after  the  close  of  the  war;  and, 

8.  Those  which  relate  to  an  alleged  compro> 
mise  between  the  United  States  and  the  Rail- 
road Company  under  date  of  September  24, 
1870. 

These  will  be  considered  in  tbeir  order. 

1.  As  to  payments  in  confedeiate  money  : 

Upon  this  branch  of  the  case  the  facta  are 
these:  at  the  beginning  of  thewar,  theUemidiiB 
and  Charleston  Railroad  Company  was  the 
owner  of  an  equipped  line  of  ndlrdad  extend- 
ing from  Memphis,  In  the  State  of  Tennessee, 
through  the  States  of  Tennessee,  Mississippi, 
and  Alabama,  to  Stephenson.  In  the  Isst  named 
State.  It  was  divided  Into  tno  divisions,  one 
fcnowDSS  the  Eastern  Division,  extendincfrom 
Stephenson  westward  to  Bear  Creek.on  ue  line 
between  Mississippi  and  Alabama,  having  ita 
principal  office  at  Huntsville,  Alabama;  and  the 
other,  Known  as  the  Western  Division,  extend- 


lug  from  Bear  Creek  to  Hempbis,  and  having 
Itsprincipaloffice  at  Memphis.  OntheUthof 
April,  1862,  the  milltaiy  forces  of  the  United 


Stales  took'possession  of  the  Eastern  Divlsioa 
of  the  road,  with  all  ita  rolling  stock  and  equip- 
ment, and  kept  it  until  the  close  of  the  war. 
The  Western  Division  was  run  bv  the  oflteera 
of  the  Company  under  the  control  of  the  mili- 
tary superintendent  of  the  confederate  authori- 
ties until  the  6Ui  of  June,  1803  when  It  waa 
taken  poaseasion  of  by  the  United  States.  Three 
days  before  Uie  capture  of  Memphis  by  the  mili- 
tarv  forces  of  the  United  States  the  offlcetaand 
rolling  stock  of  the  Western  Division  were 
moved  south  within  the  confederate  lines  by 
command  of  the  confederate  military  author!- 
10tlU.S. 
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ties,  aod  were  kept  tberc  until  the  end  of  the 
war.  During  this  period  the  rolllngetock  was 
htred  bv  the  offlcen  of  the  Company  lo  other 
nilroaa  companies,  and  in  this  waj  a  large 
■mount  In  confederate  Ireasurj  notes  came  iota 
the  h&uds  of  the  otBcers  of  the  Company  with- 
[SS3]  lo  tlie  confederate  lines.  On  the  17tb  of  March, 
18S3,  a  resolution  was  pn-ssed  within  the  con- 
federate lines  declaring  n  dividend  of  four  per 
cent  on  the  capital  Block,  payable  in  confeder- 
ate treBBurynotea  on  the  lOthof  April.  Under 
this  resolution,  payments  were  made,  to  the 
amount  slated  In  the  verdict.  The  confederate 
moDtiy  naed  to  pay  the  coupons,  as  stated  in 
the  verdict,  was  all  obtained  from  the  hire  of 
the  lolliof  stock  within  the  confederate  Unea. 
npoa  this  (tate  td  facts  the  court  Instructed 
the  Jury,  in  substance,  that  the  United  States 
were  entitled  to  such  a  verdict  as  was  rendered, 
and  the  question  presented  here  Is,  in  effect, 
whether  toat  iostructlon  was  right. 

At  the  times  when  the  dividend  and  Interest 
now  in  question  were  paid,  the  entire  railroad 
of  the  CompooT  and  Its  two  principal  ofllces 
were  witlito  the  lines  of  the  mUltary  forces  of  the 
United  States.  Tho  Act  of  I86S,  ch.  119,  which 
provided  for  the  tax,  was  not  passed  until  after 
the  United  States  had  estahlished  their  milita^ 
possession  of  the  territory  traversed  by  the  rail- 
road, and  williln  which  the  principal  offlces 
were  located.  The  corporaiioo  wa*,  therefore, 
subject  to  the  actual  governmental  control  of 
the  United  States,  and  the  laws  of  the  United 
Utates  were  both  operative  upon  and  enforcibl^ 
against  it.  No  one  will  deny  that  the  inlernal 
revenue  laws  were  Intended  to  reach  all  persona 
and  corporiitlons  within  the  dominion  of  the 
United  States  against  whom  tliey  could  for  the 
lime  being  be  enforced  by  judicial  process  or 
otherwise.  They  were  broad  enough  in  Iheir 
language  to  embrace  all,  and  could  be  limited 
onlv  in  their  operation  by  the  power  of  the 
United  States  to  enforce  them.  Clearly,  then, 
If  thlsdividend  had  been  declared,  and  the  divi- 
dend and  interest  paid  at  either  of  the  principal 
offices  of  the  Company,  or  within  the  military 
lines  of  the  United  States,  the  taxes  sued  for 
would  have  been  recovemble.  notwithstand- 
ing the  payments  weremadeoutof  earoingsde- 
rived  from  the  use  of  property  which  had  been 
tnkcu  Inside  the  lines  of  the  enemy.  Thus  the 
quesiloQ  now  to  be  determined  seema  to  be, 
whether  the  Company  is  exempt  from  the  tax, 
because  the  resolution  declaring  the  dividend 
was  adopted  wilhlu  tlie  confcdenite  lines,  and 
[234]  the  payments,  on  account  of  wbicli  the  taxes  are 
demanded,  were  actually  made  tbcrc. 

In  Ji.  Co.  T.  Colketor.  100  U.  8..  B96  [XXV., 
6471,  followed  at  the  present  Term  In  U.  8.  t. 
R.  Co.  [ante,  1511,  it  was  held  that  the  Internal 
revenue  tax  on  interest  and  dividends  was  an 
excise  lax  on  the  business  of  corporations,  lo  be 
paid  by  the  corporations  out  of  their  earnings, 
income  and  protiia.  The  payments  made  in  this 
case  were  for  dividends  to  stockholders  and  in- 
terest to  bondholders  out  of  the  earn tnga, income 
and  profits  of  the  corporation  in  its  business.  By 
means  of  the  dividend,  the  surplus  earnings 
were  distributed  to  the  stockholders,  and  the 
debts  of  the  company  were  discharged  to  the 
extent  o(  ttie  interest  paid.  In  this  way  the 
earnings  on  the  inside  of  the  confederate  lines 
were  mad«  aTailablc  to  the  corporation  which 
108  U.S.  U.  B.,  Book  27. 


naln   .     _  „ . 

To  our  minds  it  is  a  matter  o 
that  the  income  came  from  property  wEilch  was 
within  confederate  lerritoiy.  Tlie  properly, 
although  within  the  confederate  lines,  belonged 
to  the  company,  and  the  income  derived  from 
its  usenasactually  paid  out  bv  the  company  in 
dividends  to  stockholders,  ana  to  discharge  the 
corporate  debts  for  interest  We  think  It  would 
haraly  be  claimed  that  If  a  private  individual, 
livingln  one  of  theloval  Statesduring  the  war, 
derived  an  income  wnlch  be  actually  reduced 
to  passeesioa,  or  used  In  the  payment  of  debts, 
fromproper^fnconfcderatetenllory,  he  would 
he  exempt  from  the  income  tax  Imposed  on  him 
by  the  utenul  revenue  laws,  because  of  the 
source  from  which  his  income  was  derived. 
But,  if  be  would  not  be,  it  U  difflcult  to  see  how 
this  Corporation  Is.  In  both  cases  the  ta>  la.  In 
legal  effect,  on  the  Income  of  persons  subject  to 
the  actual  dominion  and  coi\trol  of  the  United 
States.  The  tax  is  payable  by  the  peison  be- 
cause of  his  Income,  according  to  Its  amount, 
and  without  any  reference  to  the  way  In  which 
it  was  oblnined. 

Under  the  instructions  which  were  given  the 
Jury,  the  verdict  was  only  for  the  taxes  on  tlie 
value  of  the  confederate  treasury  notes  In  legal 
currency  at  tlie  times  the  dividend  and  Interest 
were  paSd.  In  this  way,  the  Company  has  only  ^SSBI 
been  charged  with  an  income  esiimati^  In  law- 
ful money.  Without,  therefore,  considering  in 
detail  the  particular  instructions  given  to  tlie 
jury  or  refused  assisted  in  the  bill  of  exceptions, 
It  la  aufflcient  to  say  that  upon  the  undisputed 
facta  it  would  have  been  proper  for  the  court  to 
have  directed  the  verdict  for  the  United  States 
which  was  given  in  this  branch  of  the  case, 

S.  Aato  the  payroenlsof  Interest  not  made  in 
confederate  notes: 

All  these  payments  were  made  after  the  close 
of  the  war,  and  there  is  no  pretense  that  they 
were  made  out  of  earnings  or  income.  The 
Gtntemcnt  in  the  bill  of  excn>tIons  Is  that  they  . 
were  paid  "el  tbcr  In  cash  or  in  second  mortgage 
bonds  of  the  defendant  Company  at  a  discount, 
at  the  option  of  tbe  holder."  As  to  this  the 
court  Instructed  the  jury  oa  follows: 

"The  defendant's  counsel  insists  that  a  por- 
tion of  (he  intereat  on  which  a  tax  la  claimed  by 
the  plaiutlfFs  was  funded  in  second  mortage 
bon[»i  of  the  Company,  and  that  such  funding 
did  not  amount  lo  a  payment  of  such  Interest. 
If  you  Hnd  tliat  any  of  the  Interest  on  the  bonds 
of  the  defendant  on  whicb  a  tax  is  claimed  in 
this  suit  was  so  funded,  and  tbst  il  was  optional 
with  the  holders  of  such  interest  coupons  to 
have  Uie  same  paid  In  cash  or  funded  In  second 
mortgage  bonds  at  adiscount,  I  charge  you  that 
if  sudi  holders  of  lolerest  coupons  took  second 
morteage  bonds  In  preference  to  the  cash,  tliat 
it  di<r amount  to  a  payment,  and  the  plaintiffs 
would  be  entitled  to  recover  theuix  claimed  on 
theamount  so  funded."  And  again:  "It  is  in 
proof  that  some  of  the  coupons  were  not  paid 
in  cash,  but  were  funded  in  second  mortgage 
bonds.  It  appears  that  thecredilor  had  his  op- 
tion lo  take  payment  in  cash,  or  take  these  new 
bonds  at  a  certain  agreed  dlacounL  It  was, 
therefore,  Bubstantiolly  a  payment  lo  cash,  and 
a  re-investmcnt  of  tbe  amount  in  spooud  mort- 
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Intentloii  (tf  ConnoB  was  to  tAx  oniT  mcta  Mf  • 
menti  u  were  dtbw  in  fut  or  in  iwl  enect 
made  from  the  Inoome.  Ai  wu  nid  In  A  B. 
Cb.  V.  ODfUetar,  Mtpro,  "The  tu  ■  *  "  !■ 
anentlallr  u  ex^e  on  the  budneaB  of  the  cUn 
at  corpoTations  menUoDed  in  the  statute.  The 
Motion  b  a  i»Tt  of  a  system  of  taxing  incomea, 
Mniings  and  profits,  adopted  durioK  the  IbU 
war  and  abandoned  as  soon  after  th^  war  wm 
ended  as  It  could  aafel;  be  dune."  Under  or- 
dinate drcnmxtancea,  it  will  be  conclmiTely 
presumed  that  payments  of  interest  woe  made 
from  eaminn,  but  wbw  it  appean  that  at  the 
end  of  a  dni  war,  dnring  w!Jch  Inlorett  bad 
fallen  inamar,  and  earnings  had  been  substan- 
tially suspended,  tbe  company.  In  reorganizing 
Its  ufaljs  for  future  budnesa,  either  toitded  its 
{Mst  due  coupons  in  a  new  iMtie  of  bonds,  or 
paid  them  from  tbe  proceeds  of  the  sales  of  new 
bonds,  no  sad  presumption  can  arise,  and  if 
the  facta  are  eslabUsbed  they  will  constitute  a 
complete  defense  to  a  suit  for  tbe  recovery  of  a 
tax  uarged  on  such  payments  of  Interest.  Any 
other  construction  would  be  In  violation  of  the 
whole  spirit  and  purpose  ot  the  statute.  The 
bondholder  would  undoubtedly  be  taxable  for 

his  income  dcolTed  '"  "^"' ■—- -> 

meat  would  not  be  i 
pony  could  be  taxed. 
8.  As  to  the  alleged  compromise: 
Without  recapitulating  tbe  facts  connected 
with  this  part  of  tbe  case,  it  is  sufficient  to  say 
thai  in  all  the  corre^Mmdence  which  preceded 

Kyment  of  the  money  on  the  24th  of  Sm»- 
r,  1B70,  and  in  tbe  receipt  given  for  the 


lep^ 
mber,  1 

-loney  * ^ , 

the  payments  of  Interest  maturing  from  __  . . 
18M,  to  July,  1869.  It  was  not  errooeous,  there- 
fore, for  tbe  court  toexdude  all  testimony  show- 
lag  adifferent  nnderalandbgon  the  part  of  tbe 
offlcera  of  tbe  Company,  uid  to  instruct  the  Jury 
that  the  legal  effect  of  tbe  paper*  Id  evidence 
wae  to  coimne  the  compromise  to  the  claims  of 
tbe  United  Stales  for  taxes  and  penalties  grow- 
ing out  of  the  Interest  maturing  between  the 
dates  ipeclflcd  In  the  receipt  of  the  oollector. 
it  nowhere  appean  that  tbe  officers  ot  the 
United  Blatea  had  any  icnowledee  of  tbe  pay- 

rzSTl    ■»c»''i  either  at  interest  or  divideDds,  wbicfa 

*■      ^    had  been  made  at  earlier  dates. 

There  are  other  assignments  of 
those  alteady  considered  dispose  of  tbe  entire 


Tk»  judgment  U  rmemd,  and  lAe  eovw  n- 
mandedfor  wadifmHitr  proeuiing»,  tut  ttuwn- 
littent  with  tlti*  opinion,  aijvitiet  mag  reqvin. 

True  oopr.    Ttst: 

James  U.  HoKennar,  Clerk,  Sulk  Oonrt,  n.  B. 

DISTRICT  OP  COLUMBIA,  F(ff.  in  Brr., 

WASHINGTON  MARKET  COMPANT. 
(floe  S.  a,  BeportarH  ed.,  US-HM.) 

■nqrttt  at  ttidenet 

Market  Company. 
1.  Debates  In  Oongiess  at  tbetlmeof  thepaaawa 
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rt  of  UA  ftvlnsjiuttaoritr  to  tbe  Gov* 
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land  wUcb  bad  beta  nanUd  (o  tbe  WaablDstoo 
MarkM  Oompanr  bj  uwir  A«t  ot  ioeonNtatlan. 
also  eave  poweron  tbe  part  of  tbe  Market  Oom- 
panTMbeoomeparttoa  to  a  final  ■naiifament  f or 
aelandandaatMiiiBBdM  a  oonatdKanoa  (ortlto 


Arfvtd  Mar.  t6, 17, 1883. 


The  bistoiy  and  facts  fully  tifuptM  In  the 
opinion  by  tbe  court. 

Metrt.  A.  O.  Blddla  and  B.  E.  D^vlst  fot 
plaintiff  in  error. 

Jfssin.  VUllaaa  Blm»r  and  B.  F.  Bntler* 
for  defendant  In  error. 

Mr.  JudiM  Hattkews  delivered  the  opin- 
ion of  the  court: 

The  object  of  this  aoUon  was  to  recover  the- 
sum  of  9S8.847.e8,  with  Interest,  alleged  to  be 
due  from  the  Washingtoo  Market  Compony,  by 
virtue  of  the  terms  of  its  charter,  to  the  City  A 
Washington,  of  which  the  plaintiff  in  error  is 
tbe  legal  successor. 

The  Act  of  Congreea  to  incorporate  tbe  Wssh- 
fngton  Market  Company,  IS  Stat,  at  L.,  124, 
took  effect  May  SO,  18T0.  By  tbe  ad  section,  it 
was  enacted  that  tin  Company  "  Is  hereby  au- 
thorized and  empowered  to  locate  and  construct 
a  suitable  buildmg  or  buildings  npon  the  fol- 
lowing described  gTouods,  namely:  commenc- 
ing at  the  Inlersecuon  of  the  center  line  of  B 
Street  north  with  tbe  west  Une  of  Seventh  Street 
west,  running  thence  north  along  the  west  sido 
of  Seventh  Street  to  the  souUierly  side  of 
Pennsylvania  Avenue:  thence  westerly  along 
the  aC'Utberly  side  oi  Pennsylvania  Avenue 
to  the  southerly  dde  of  Louisiana  Avenue; 
thence  westerly  along  tbe  southerly  side  of 
Louisiana  Avenue  to  tbe  east  side  of  Ninth 
Street  weet;  ihence  along  the  east  line  of  Nintb 
Street  to  tbe  center  line  of  B  Streeti  thence 
along  the  center  line  of  B  StretA  to  the  place 
of  beginning;  and  to  use  and  occupy  the  same 
by  the  erection  of  a  suitable  building  or  build- 
ings for  a  public  mariut-houae,  Intdudlng  tbe 
necessary  stalls  and  sheds,  and  also  for  storea, 
puMic  balls  and  such  other  purposes  as  maybe 
determhied  by  said  Company,  not  Incondatcnt 
with  its  use  as  a  public  market.  Tbe  buildings 
herein  designated  to  be  used  for  tbe  purpoeta 
of  a  market  aliall  be  used  for  no  otner  pur^ 
pose  inconsistent  therewith,  but  the  same  diall 
remain  a  public  market  as  hereinbefore  de- 
scribed." 

And  provision  was  made,  when  the  building 
was  ready  for  occupancy,  for  letting  out  parts  [S*Bj 
of  the  saine  u  stalls  and  stands  for  market  pur. 
poses,  the  rents  fur  which  were  to  belong  to  the 
Market  Company.  The  buildings  were  to  be 
constructed  according  to  plans  set  forth  In  ■ 


(Dgs  ana  fixtures  then  on  the  premises  belong 

Nora.— OmitnMtlim^stanibsifMnMliQflftsLer 
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tBi;  to  todf  vtdiinh,  M  ptins  to  be  fixed,  if  not 
agreed  on:  and  to  completely  flniflh  iu  Btruct- 
urea  uid  ImprovemeDU  witlilu  two  years  and 
•ixty  days  after  obtaining  posteuion  of  the 
premisee  described.  The  12th,  13th  and  14th 
sections  of  the  Act  an  as  follows: 

"See  IS.  Atut  bt  itfurtAtr  »naeted.  That  the 
priTtl^M  conferred  by  this  Act  slul)  be  enjoyed 
by  said  Cnnpaay  for  the  term  of  ninety-nine 
yean,  uotns  sooner  terminated  for  a  non-com- 
pliance or  abuse  of  the  conditions  herein  im- 
posed upon  said  Conmany,  which  may  be  done 
by  suit  In  the  name  of  the  United  Statm,  to  n- 
cover  poastsrion  of  said  prop 
of  said  period  of  ninetr-nln. 
lands,  with  aU  the  erecnons  and  improvement 
theicoti,  shaU  rerot  to  tlw  United  Btates,  uo- 
ieas  Gonmss  shall  by  law  extend  the  period  of 
occnpatioa  thereof  by  said  Company;  nvrAtaf, 
That,  if  the  Corporation  of  the  City  of  Wash- 
ington shall  after  a  period  of  thirty  Tears  from 
the  uiproral  of  tUs  Act,  by  a  vote  of  the  c( 


mooe^  equal  to  a  fair  and  just  niuatlon  of  the 
buildings  and  imprOTements  then  Hlandlnc  "- 
said  grounds,  and  the  mode  snd  msnner  of : 
cerlalning  such  valuation  shall  be  deten 


t^OMwresi. 

Sec  18.  Ana  U  it  faiUitr  enacUd,  That  the 
real  estate  herein  described  is  berrt^'  vested  Id 
tbe  said  Corporation  for  and  during  the  said 
term  of  ninety-nine  years,  or  until  a  forfeitnie 
of  its  rights  and  privilegeB  t^  a  breach  of  the 
conditions  herein  imposed  on  said  Company, 
and  said  estate  shall  b«  taken  and  considered  as 
a  dOermlnaMe  fee.  The  real  and  personal  prop- 
eriy  of  said  Corporation  shall  be  subject  to  as- 
sessment and  taxation  for  all  District  and  mu- 
nicipal purposes,  tn  the  same  manner  and  to  the 
\*Aa.\  '^'"^^  extent  that  like  property  in  tbe  City  of 
iwvai  ^mdiingtoo,  owned  and  possessed  \n  indfvid- 
uals,  is  naUe  to  smcosment  and  taxaoon. 

Sec.  14.  Andb»itfuifiher»naekd,1YM,  in  con- 
sideration of  the  privllegea  granted  by  this  Act  to 
Ibo  WaahingtOD  Market  Company  the  said  Com- 
pany shall  pay  .yearly.every  year  during  tlie  said 
term  of  nliM^-nlney  ears,  unlotheCilyof  Wash- 
IngtMi,  the  snm  of  $£S,000;  which  sum  shall  be 
received  by  said  ci^,and  set  apart  and  expended 
by  and  under  tbe  aiiectlon  of  the  dtr  govern- 
ment of  said  d^,  for  the  support  and  relief  of 
tbe  poor  of  sidd  d^  and  of  the  District  of  Co- 
lumbia;  and  said  d^  may  enforce  the  payment 
of  saki  sum  from  Ume  to  time  as  the  same  shall 
become  due,  dther  by  an  action  at  law  or  by 
tbe  same  proceedings  now  authorized  by  law 
for  tbe  collection  of  taxea  by  said  dty." 

The  real  estate  granted  by  this  Act  was  pnb- 
lic  proper^  of  tbe  United  Sutes.  It  had  been 
andatlbe  tlmeof  the  pasasge  of  the  Act  was 
used  as  a  market,  and  tbe  buildings  thereon 
erected  by  individuals  for  such  use,  and  which 
the  Haritet  Company  was  required  to  purchase, 
were  snbsequently  destrOTed  by  fire.  There- 
upon Conness  passed  tbe  following  Joint  Reso- 
lutioB,  wQdi  took  effect  December  SO,  1870,  IS 
Htat.  at  L.,  $8S: 

"Be  U  TMUttd,  bfAtBettate  and  Bourn  of 
JttprmmttUtem  of  a*  OWftd  Slattn^  Atmiea 
108  r.  8. 


tR  (Jangnm  assmiNAl,Thst  the  cbalrman  of  tbe 
committees  on  Public  Buildings  snd  Grounds 
of  the  Senate  and  House  nf  Bepresenlatives, 
with  the  Mayor  of  Washington,  be,  and  hereby 
are,  oonstltuted  oommissioners  to  require  the 
Wasliinglon  Market  Company,  organized  un- 
der thelSth  section  of  the  Act  of  May  30th. 
1810,  proraptly  to  furnish  temporary  market 
accommodations  for  the  markelmen  who  were 
driven  out  by  tbe  late  Ore;  and  also  to  erect,  at 
tbe  eariiest  possible  day,  the  first  stories  or  mar- 
ket portions  of  tbe  pennanent  market  bnthUngs 
provided  for  in  saM  Act-,  and  thW  said  com- 
misslonera  be  authorized  to  make  aucb  alterv 
tions  in  the  buildings  and  sudi  arrangementa 
with  said  Company  as  shall  be  best  calculated 
to  secure  the  speedy  erection  of  buildlogs  cred- 
itable to  tbe  dty,  and  sufficiently  commodious 
for  all  the  wants  of  the  imblic;  iVesAf«d,  Am»- 
Msr,  That  tbe  passage  of  this  ResolutloB  shall 


aft^raof  said  Company,  nor  to  relieve  the  Com- 
pany or  any  person  from  consequences  of  soy 
Acts  under  investigation." 
On  Febuai^  ^-.W^:  ^^  mnnidpal  g 


a  government  for  the  District  of  Columbia  oi 
lis  successor  and  tbe  Legislative  Assembly  of 
tbe  District  of  Columbia,  on  August  33, 1871, 
passed  tbe  following  Resinlntlon: 

"Bfit  nwrfesrf  iff  tin  LcgultMa  Amemitg  qf 
tt«  DitMet  of  OAunAxa,  That  tbe  Oovemor  be 
authorized  and  required  to  act  as  one  of  the 
commisaionera  of  the  WashiDgton  Market  Com- 
pany, under  the  Resolution  of  CongrMs  ao- 
proved  December  SO,  1B70;  and  that  h 


quested  to  procure  such  alterations  in  the  pUn 
of  the  buildings  to  be  erected  bv  said  Company 
as  shall  irsiwer  tbe  propoeea  hall  from  the 


Ninth  Street  wing  to  the  nudn  building  on  Peon- 
^Ivania  Avenue,  and  also  to  secure  a  reduction 
from  )2S,000  to  tS0,000of  tbe  annual  rental  re- 
quired to  be  paid  by  said  Company,  and  which 
is  now  assessed  by  tbe  Company  upon  the  stall 
holders. 

The  Act  of  Congress  making  q)propriations 
to  suDply  defidencies,  etc,  approved  March  S, 
[T  Stat  at  L.,  540,  contains  the  following 


paragraph. 
"  For  th 


_'or  the  purchase  by  the  United  States  of 
the  Interest  of  the  District  of  Columbia  in  the 
present  Ci^  Hall  building  in  Washington,  now 
used  solely  for  government  purpoees,  such  sum 
as  may  M  determined  by  three  impartial  ap- 

E raisers,  to  be  selected  b/die  Secr^ary  of  tbe 
Dterior,  not  exceeding  t1S,000.  tbe  same  to  be 
applied  by  said  District  only  for  the  erection 
of  a  aullable  building  for  the  District  offices; 
and  the  Oovemor  and  Board  of  Public  Works 
an  authorized,  if  they  deem  it  advisable  for 
that  purpoee,  (o  make  arT<mQtment»  to  tteun* 
mffaent  land  fronUnq  on  PenosytvaDia  and 
Louisiana  Avenues,  between  SevenUi  and  Ninth 
Streets;  FtovitUd.  TbU  tbe  Oovemment  of  tbe 
United  States  shall  not  be  liable  for  any  ex- 
penditures for  said  land,  or  for  the  purchase  r«Asi 
money  therefor,  or  for  tbe  buildings  to  U  erect-  '-'*^' 
ed  thereon;  ana  no  land  or  the  use  thereof  is 
hereby  granted  for  the  purpoee  of  erecting  any 
building  thereon  for  sudi  miiiding." 
On  Jnne  26, 1878,  tbe  L^UaUva  Assembly 
.-.  ,  91< 
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S>upiiEitE  tJoDBT  or  THE  Ukitui  States, 


Oct.  Tebm, 


«f  the  District  of  Colttmliia  passed  ao  Act  np- 
proprialing  the  sum  of  $90,000  for  Ihe  ercclioo 
of  B,  suitable  building;  for  the  District  oRIcea, 
uiKlcr  tlie  direction  of  tlie  Governor  and  Board 
of  Public  Works,  wbicb  included  the  sum  of 
(75.000,  receivable  (nr  ita  interest  JD  the  City 
Hnll  building.undcr  the  provisions  of  the  above 
paragraph  from  the  Denciency  Appropriation 
Act. 

In  view  of  that  expenditure,  the  Governor 
and  Hoard  of  Public  Works  had  mnde  an  ar- 
ruDgcmeiit  for  a  site  for  the  intended  structure 
with  the  Wasbincton  Slorket  Company,  which 
is  contained  in  the  following  memorandum  of 
agreement  between  them: 

"  In  pursuance  of  the  Act  of  Congress  of 
March  8, 1873,  authorizing  the  Governor  and 
Board  of  Public  Works,  if  they  deem  it  ad- 
visable, for  the  purpose  of  erecting  thereon  a 
suitable  building  for  District  offices,  to  make 
arrangements  to  secure  sufficient  land  fronting 
on  Pennsylvania  and  Louisiana  Avenues,  be- 
tween Seventh  and  Nintli  Streets,  it  is  hereby 
agreed  that: 

I.  The  Washington  Market  Company  shall, 
by  good  and  sufficient  quitclaim  deed,  release 
and  convey  to  the  District  of  Columbia,  all  the 
title  and  interest  of  suid  Company,  acquired 
tmder  Act  of  Congress  of  May  SO,  1870,  incor- 
piiratin)'  Eai<i  Company,  in  snd  to  so  much  of 
the  Sana  witbin  said  District,  de!<cribed  in  sec- 
tion 2.  of  said  Act,  and  fronting  Pennsylvania 
and  Louisiana  Avenues,  as'is  contained  within 
the  following  limits: 

Beginning  at  the  southwest  comer  of  Sev- 
enth aireet  and  Pennsylvania  Avenue;  thence 
westerly  along  the  southerly  side  of  Pennsyl- 
vania Avenue  to  Its  inlctsectlon  with  the  south- 
erly side  of  Louisiana  Avenue;  llience  westerly 
along  the  southcrlv  side  of  Louisiana  Avcnua 
to  the  east  side  of  Ninth  Street;  thence  along 
the  cnst  line  of  Ninth  Slrei't  eighty-six  feet; 
thence  easterly  on  aline  parallel  with  the  aforo- 
said  southerly  line  of  Louisiana  Avenue  to  a 
poiut  eigbty-sii  feet  south  of  mid  intersection 
oftlic  southerly  line  of  Pennsylvania  and  Loui- 
siana Avenues;  and  thence  on  a  line  parallel 
qitli  the  aforesaid  southerlv  side  of  Pennsyl- 
[249]  "'*"'"  Avenue  to  the  westerly  line  of  Bevenlh 
Street,  at  a  point  eighty-six  feet  from  the  cor- 
ner liegan  at;  thence  northerly  along  the  west 
line  of  Seventh  Street  eighty-six  feet,  to  the 
corner  l)Cgan  at. 

The  WasbingtoD  Market  Company  shall  also, 
in  said  deed,  convey  to  said  District  the  right 
to  use  in  common  with  said  Moricet  Company 
as  a  passage  way  and  court  yard,  all  the  land 
between  the  lot  convened  in  said  deed  and  a 
line  drawn  westerly  from  Seventh  to  Ninth 
Street,  ten  feet  nonli  of  the  north  walla  of  the 
present  Seventh  and  Ninth  Street  buildings  of 
said  Market  Company. 

3.  In  consideraiion  of  the  aforesaid  release 
and  conveyance  by  the  Washington  Market 
Companv  to  the  District  of  Columbia,  the  Dis- 
trict will  assume  and  fultill  oil  ob]it;atjons  im- 
posed upon  the  Company  bf  section  14  of  said 
Act  of  Mny  20,  1S8U,  as  modified  by  Act  of  the 
Legislative  Assembly  of  the  District,  of  August 
23,  1S71,  except  as  follows: 

The  Market  Company  shall  pay  annually  to 
the  District  of  Columbia,  during  the  term,  and 
(or  the  purpose  mentioned  in  said  section  14, 
716 


tht  nm  of  rr.SOO,  payable  qiiarteriy,  which 
sum  shall,  during  said  term,  be  in  Ihe  place  of 
all  rental  for  the  ground  occupied  by  the  mar- 
ket buildings  of  said  Company;  and  in  cnsc  In 
any  year  the  general  diEtrict  taxes  upon  said 
ground  and  market  buildings  shall  exceed 
t5,G0O,  the  excess  above  that  amount  sliall  be 
deducted  from  said  rental  of  $7,500,  bo  that  the 
total  annual  payments  for  rental  and  taxes  shall 
not  exceed  {13,000;  the  District,  however,  not 
herebv  releasing,  but  expressly  reserving,  and 
the  iderkel  Company  hereby  contlrming,  Uie 
right  of  IheDUtrict,  given  by  section  2  of  the 
Act  of  May  20,  1870,  of  fixing  and  controlling, 
for  the  protection  of  the  market  dealers  and  of 
the  public,  the  amount  of  rentals  of  the  stalls 
and  stands  in  said  market  buildings;  and  it  la 
also  hereby  agreed  that  the  annual  rental  of 
stalls  and  stands  in  the  other  markets  in  the 
City  of  Washin^D  absU  not  be  fixed  by  the 
district  authorities  at  a  lower  rate  per  square 
foot  of  area  Chan  seventy  per  cent  of  tlie  rale 
fixed  under  said  section  for  stalls  and  stands  in 
the  market  buildings  of  said  Companv;  and  the 
district  shall  not  use  the  land  releosea  and  con- 
veyed as  aforesaid  for  the  purpose  of  a  market. 

This  amrenient  shall  take  effect  April  1. 1873. 
and  the  Market  Company  shall  at  once  settle 
its  post  rental  account  to  that  time  at  tlie  rate;  I 
since  August  23,  ItlTl.  fixed  by  the  Resolution  of 
Ihe  Legislative  A.ttembly  of  that  dote;  aodshall 
immediately  pay  the  balance  due  the  treasurer 
of  the  District. 

Possession  of  the  land  conveyed  shall  be  giv«i 
the  District  upon  the  day  of  executing  this 
agreement. 

Dated  at  Washington,  March  18, 1BT8. 

Washington  Market  Company, 
By  M.  G.  Emery,  Prttubml, 
H.  D.  Cooke,  Qovernor, 
Alex.  R.  Shepherd, 
James  A.  M^ruder, 
g.  P.  Brown, 
Adolf  Clun, 

Board  of  Puhlie  Workt." 

By  a  deed  of  the  same  date,  the  Woshugton 
Market  tympany  conveyed  and  released  to  the 
District  of  Columbiatherealeatate  described  in 
the  agreement,  which  deed  was  delivered  and 
recoided. 

From  the  bill  of  exceptions,  taken  upon  the 
trial  Lf  the  action  in  the  Supreme  Court  of  the 
District  of  Columbia,  it  appears  that,  "To  fur- 
ther maintain  the  issues  upon  its  part  joined, 
the  defendant  offered  and  gave  evidence  to  the 
jury  tending  to  prove  that  immediately  upon  the 
execution  of  said  agreement  of  Marcn  18, 1878, 
aaid  defendant  settled  with  the  proper  officers  of 
said  District  of  (kilumtiia  its  pastrcnlal  account 
on  the  terms  and  in  the  manner  fixed  in  s^d 
agreement,  and  paid  to  the  treasurer  of  said  Di&- 
tnct  the  balance  agreed  in  said  settlement  lobe 
due  from  the  defendnntio  said  District;  that  de- 
fendant had  paid  its  said  rental  account  froc 
and  including  March  18.  1873,  to  April  1, 1873, 
at  the  rale  of  #20,000  per  annum.  Defendant 
further  gave  in  evidence  a  letter  dated  April  1, 
1873,  signed  officially  by  Ihecomplrolleratthat 
date  of  said  District,  and  addressed  to  said  de- 
fendant, acknowledging  that  defendant  had  set- 
tled and  paid  to  said  District  all  amoutils  due 
from  defendant  on  rental  account  np  to  said 
April  1,  1873.  Defendant  further  proved  that 
107  I'.  & 
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frfirnnldliutdata  toUwdateof  thiiniitlthu 
r«Kii  IMud  10  ibe  pUintiS,  OD  ftccoaniof  mid  not,  U 
*^^  '  tlie  rate  of  |7,BO0  annually;  that  immedlatelj 


ins  to  the  plaintUf  the  propart;  froutliig  on 
PeoDRylTanm  ATcnoe  between  Beventh  and 
Ninth  Streeu  northweat,  In  the  City  of  Waah- 
iosion,  District  of  Columbia,  the  plaintitf  took 
poeaeeiioD  of  the  ground  between  nid  Ilmite, 
aod  made  eicavationa  for  a  foundation  for  a 
building  [nrolScesfor  the  District  of  Columbia, 
but  hatfnot  proceeded  mon  than  a  tew  days  in 


power  or  authority  over  the  ground  eo  coovej 
or  any  pert  thereof." 

And  there  wat  no  evidence  Incondstent  wlUi 
this. 

The  amount  sou^t  to  be  recorered  by  the 

SlaiDttlf  la  the  annual  rental  of  tSS.OOO,  accrued 
iiring  the  period  spedfled  In  the  declaration, 
giving  credit  for  peymenia  actually  rande,  bat 
without  regard  to  Ibe  reduction  aod  settlement 
claimed  by  the  defendant  under  the  aneemeni 
of  March  18,  1878.  This  uTeementtEenItin^ 
iff  in  error  claim*  to  be  vota.  The  court  below 
being  of  a  different  opinion,  directed  a  verdict 
for  uie  defeod&nl,  the  Judgment  on  which  is 
brought  into  review  by  thia  writ  of  error. 


erty  granted  to  It,  eetabllsbed  an  trrei 

charitaUe  trust  for  the  poor  of  Washington 
City,  aod  tberebj  disabled  Itself  from  authorls- 
iBg  anv  anbaeoiiant  changes  In  the  mode  end 
Oondltiona  of  tnat  grant;  nor  are  we  wflUog  to 
accept  the  debates  Out  an  reported  aa  occurring 
in  Congress  at  tht  time  of  the  jrassage  of  the 
Deficiency  Amnopiiatlon  ActofMarch8,  I8TS, 
as  evidence  of  the  meaninr  of  the  dause 
which  the  controvoar  in  this  case  depends. 

The  quertion  is,  whetber,accordiDg  to  its  cor- 
rect construction,  that  clause  authorized  tile 
parties  to  execute  the  agreement  Into  which  they 
entered. 

Upon  a  consideration  of  the  language  of  the 
provision,  it  becomea  apparent  that  the  sum  of 
~oney  appropriated  by  it  as  compensation  to 

e  District  of  Colomma,  for  its  interest  fn  the 


offices.  No  part  of  it  could  lawfully  be  expend- 
ed In  the  purchase  oflaodforadta.  Itlse<pial- 
rSBBl  ll^  P'"'"  *^  '">  public  lands  belongiog  to  0» 
^  United  States  were  granted  to  be  used  for  tbat 

purpose.  Exprees  authority  Is  giventoUwOov 
emor  and  Board  of  PuUic  Works  to  make  ar- 
ranccmenta  to  secure  land  fronting  on  Pennsyl- 
vania and  Louisiana  Avenues,  between  Beventh 


_  -je  any  public  ground  waa  thereby  granted, 
this  description  necesearily  covered  a  pcotion  of 
the  real  estate  gnnted  to  the  Market  Company 
by  Its  Act  of  incorporation.  Any  arrangement 
to  secure  it  as  a  site  for  the  district  bt&dtogt 
must  necessarily  be  made  with  It.  And  power 
granted  to  the  aulhotilles  of  the  District  of  Co-I 
1MU.S. 


lumbla  to  make  such  an  amuiEemcnt  also  cai^ 
ried  with  it  power  on  the  part  ot  the  Market 
Company  to  become  a  party  to  IL  Tbebcttbat 
the  latter  Is  not  enrasly  named  Is  without  le- 
gsl  signiflcance.  The  designation  of  the  projh 
erW  was  abo  the  dcstgnaUon  of  its  owner. 

It  Is  evident,  also,  that  the  arrangement  au- 
thorized to  be  made  was  deacribed  aa  intended 
to  have  the  effect  of  securing  the  land  for  the 
purpose.  This  necessarily  implied  that  the  ar 
nugement^hen  made,  as  authorized,  should 
be  final  The  suggestion  that  if  waa  intended 
to  be  preparatoiy  and  preliminary  only,  aa  the 
basis  of  a  report  to  be  made  afterwards  to  Con- 
gress for  lis  approval  and  ratification,  finds  no 
warrant  In  the  context,  and  Is  quite  clearly  neg- 
atived by  the  terms  In  which  the  Act  repels  tbe 
idea,  that  the  armngemont  to  be  made  should  in 
m  vtj  cMumit  Ue  United  Stale*  to  any  Ua- 
bllily  to  pay  for  any  expenditures,  eitherfur  the 
laud  itwu  or  tbe  imfoovements  to  be  made  upon 
it  It  Is,  ihoefore,  deariy  to  be  Inferred  ust 
the  arrangement  iotetided  vraa  to  be  made  with 
the  Market  Company  for  a  desiraiated  portion 
of  Its  land,  and  that  It  most  be  dteded  without 
tbe  outlay  of  any  money. 

Thia  ooold  Iw  BceompHshed  In  but  one  way. 
It  waa  to  induce  the  Ibrket  Company  to  relin- 
quish Its  right  to  the  exclusive  use  of  the  spec- 
ified portion  of  lu  tend,  upon  the  basil  of  some 
modification  of  the  terms  upon  which  it  waa 
held.  As  tbeee  embraced  payments  of  money, 
which  the  MarkM  Compony  wa*  under  oblign-  .skmi 
tion  to  pay  to  the  District  of  Columbia,  and  L""' 
whidi  the  govamment  of  the  District  had  taxiyk- 


been  iDlcDded  to  aoiborize  such  an  arrangement 
in  Feipect  to  4h<ee  obligatiims  of  the  Market 
C(»npany  a*  would  tnniUi  to  (he  latter  a  con- 
sideration  aod  Inducement  for  a  release  of  a  put 


stance  of  the  arrangement  In  queation.  The  ad- 
justment of  the  arrearages  of  rent  wh  a  l^jiti- 
male  incMent,  whether  the  prior  agreement  for 


or  not.    It  became  ao  by  beooming  pan  of  the 


into  this  controvert,  such  aa  Ute  providon  re- 
lating to'tbe  maxtraum  of  laze*  tbermfter  to  be 
assessed,  and  In  ntpect  to  the  rental  of  stalls, 
to  be  Charged  to  occnpants  ia  the  markrt  house 
building,  are  lawful  and  binding.  It  i*  not  neo- 
eenry  to  decide,  aa  tbey  are  not  proper  matter* 
of  conslderalton  in  the  present  action. 

neard  ^tliiijudgnumt  mnd  it  ii,  aKartKngfy,  of- 


nne  oopr.    Ihat : 


-.  ClaAiBupL  Court,  D.  S, 


ib.Googlc 


I90-2SQ  Bdfhkme  Coubt  or  thk  Unitkd  Statu. 

JAUESa  WILKmS,  Ftf.  in&T. 


Oct.  Teiui, 


6EHPLE  ELLBTT,  Admr.  of  Thokab  N. 

QuABLEa,  Deceased. 

<Bee  B.  CL,  Beporter^  «iL,  as-m) 


*Wben  ■deUdne  loadeecMedpeTMNilB  Toliiii- 
tartly  paid  bj  the  debtor  «t  bU  own  domluU  ■-  - 

Slate  In  whkib  no  adoiliilni^oD  hat  beeo  1 

out,  and  In  which  Doeredltota  or  neitot  ktn  Raldib 
Ip  an  admlnlMrator  vpolntad  In  another  Blate,  and 
uemim  paid  la  faivenlorled  awl  aooouDted  (or  br 


PI  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  Bistrict  of  TenneSBee. 
The  history  and  facta  of  the  caw  sufflcientlf 
appear  in  the  opinion  of  the  court. 

ileitn.  W.  Y.  C.  Hnmu  and  D.  E.  l^>$tan, 
tor  plaintlfF  In  error. 

Meur*.  S.  P.  Walker  and  B.  T.  MeNtal, 
tor  defendant  in  error. 

Mr  Jvtiiet  Qrmr  deliTered  the  opinion  of 
the  court: 

Tliia  ii  an  action  of  auumpiil  on  the  comoion 
counts,  brought  in  the  Circuit  Court  of  the 
United  BUtes  for  the  Wevtem  District  of  Ten- 
nessee. Tbe  rdaintiff  Is  a  citizen  of  Virginia, 
and  sues  as  administrator,  appointed  In  Tennes- 
see, of  the  estate  of  Thomas  K.  Quarles.  The 
defendant  is  a  citizen  of  Tennessee,  and  survir. 
ing  partner  of  the  firm  of  F.  H.  Clark  &  Com- 
pany. The  answer  sets  up  that  Quarlea  was  a 
citizen  of  Alatiainaatthenmeof  aladeath;tlut 
the  sum  sued  for  haa  been  paid  to  William 
Ooodloe,  appointed  hi*  administrator  in  Uiat 
State,  and  has  twen  inventoried  and  accounted 
for  by  him  upon  «  flual  settlement  of  Us  ad- 
minlstrailon;  and  that  there  are  no  creditors  of 
Quaries  Id  Tennessee.  The  undisputed  facta,i4>- 
pearing  by  the  bill  of  eiceptiona,  areas  follows: 

Quaries  was  bom  at  Richmond,  Virginia,  In 
1086.  In  Vm  bis  mother,  a  widow,  remoTed 
with  him.her  only  child,toCourtland,  Alabama. 
Tbev  lived  there  together  until  18M,  and  she 
made  her  home  there  until  her  death  In  1864. 
In  I85S  he  wat  to  Henphis,  Tennessee,  and 
there  entered  the  emidoyment  of  F.  H.  Clark  A 
Company,  and  continued  in  their  employment 
as  a  clerk,  making  no  iDVestmenta  himself,  but 
learingbis surplus  eaminsgon  interest  la  their 
hands,  uniil  January,  18M,  when  be  went  to  the 
house  of  a  cousin  in  Courtland,  Alabama,  and 
while  there  died  by  an  accident,  leaTingpersonal 
estate  in  Alabama.  On  the  37th  of  January, 
1880,  Goodloe  took outletteraof  administration 
in  Alabama,  and  in  Fetmmy,  1866,  went  to 
Memphis,  and  then,  upon  nhlbltinghls  letters 
of  adminiitnUJon,  recdved  froiothedefendant 
the  sum  of  money  due  to  Quaries,  amounting 
to  f3,4&0.2S,  which  Is  the  same  for  which  this 
rjil  la  brought,  and  included  It  In  his  inventory, 
and  in  bis  nnal  account,  which  was  allowed  by 
the  probate  court  in  A''^""*,  There  were  no 
other  debts  due  ttom  Quaries  in  Tennessee.    All 

•  Head  not*  bj  Mr.  JuMc*  Gbat. 
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his  next  of  kin  redded  in  Virginia  or  tn  Ala- 
bama; and  DO  administration  was  taken  out  on 
his  estate  in  Tennessee  undl  June,  1666,  when 
letters  of  adminisDation  were  there  issued  to  the 
pluntifL 

Tiiere  was  conSictlng  evidence  upon  the  ques- 
tion whether  tlu  domicil  of  Quaries  at  the  time 
of  his  death  was  in  Alabama  or  in  Tennessee. 
The  JuiT  found  that  it  was  In  Tennessee,  under 
instructlans,  the  correctnees  of  which  we  are 
not  prepared  to  affirm,  but  need  not  consider, 
because,  assuming  them  to  be  correct,  we  are 
of  opinion  that  the  court  erred  in  Instructing 
the  jury  that,  if  the  domlcil  was  in  Tennessee, 
they  must  find  for  the  plaintiff;  and  in  refu^ng 
tolnatruct  them,  as  requested  by  the  defendant 
that  the  payment  to  the  Alabama  admlDlstrator 
before  the  appointment  of  one  in  Tennessee,  and 
there  being  no  Tennessee  creditors,  waaa  valid 
discharre  of  the  defendant,  without  reference 
to  the  domicil. 

There  U  no  doubt  that  the  succession  to  the 

oeisoual  estate  of  a  deceased  person  is  governed 

the  law  of  his  domicil  at  the  time  of  hi* 


.  _  stration  may  also  be  taken  out  in  any  place 
in  which  he  teaves  personal  property;  and  that 
no  suit  for  the  recovery  of  adebt  duetohlmat 
the  time  of  his  death  can  be  brought  bv  an  ad> 
ministrator  as  such  tn  any  State  In  wbicA  be  has 
not  taken  out  administration. 

But  the  reason  for  this  last  rule  Is  the  protec- 
tion of  the  rights  of  citizcus  of  the  State  In  which 
"'-  9uit  is  brought;  and  the  objection  does  not 
upon  any  defect  of  the  administralor's  title 
in  the  property,  but  upon  his  personalincspaci- 
ty  to  sue  as  aomlnistrator  beyond  the  Juiisdlc- 
bon  which  appointed  him. 

If  a  debtor,  residing  in  another  State,  comes 
Into  the  State  in  which  the  administrator  has 
been  appointed,  and  there  pays  him,  the  pay- 
ment»  a  valid  discharge  everywhere.  It  the 
debtor,  being  in  that  State,  is  there  sued  by  the  [j 
administrator,  and  Judgment  recovered  a^nst 
bim,  the  admiulstiator  may  bring  suit  m  his 
own  name  upon  that  Judemeut  In  the  State 
where  the  debtor  resides.  Tabnagt  v.  Chattl,  IS 
"am.  71. 

The  administrator,  by  virtue  of  hia  appoint- 
ment and  authority  as  such,  obtdns  the  title  in 
promissory  notes  or  other  written  evidences  <A 
debt,  held  by  the  intestate  at  the  time  of  hit 
death,  and  coming  to  the  possession  of  the  ad- 
ministrate; and  may  sell,  transfer  and  Indorse 
'*  ~uue;  and  the  purchasers  or  Indonees  may 
lain  actions  In  their  own  names  against  the 
debtors  in  another  Stale,  if  the  debts  are  nego- 
tiable promissorv  notes,  or  if  the  law  of  Uie 
State  in  which  tLe  action  is  brought  permits  the 
assignee  of  a  chose  in  action  to  sue  in  his  own 
name.  Harper  \.  Buiter,2Pet..  289;  Shaw,  C. 
J.,  In  Sand  v.  HiMard,  4  Met^  8B2.  268-260; 
TU^jenv.  (7AcrntcaIM.,82N.T.,Sl.  Andon 
1  note  made  to  the  intestate,  payable  to  bearer, 
n  administrator  appointed  m  one  State  n'.ay 
ue  in  hia  own  name  In  another  State.  Barrttt 
'.  Barrett,  B  He.,  853;  Bobi-nion  v.  Orandaa,  9 
Wend.,  tJ5. 

In  accordance  with  these  views,  it  was  held 
by  this  court,  when  this  case  was  before  it  after 
a  former  trial,  at  which  the  domicil  of  the  in- 
tesute  appeared  to  have  been  In  Alabama,  that 
107  v.  S. 
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BuiKT  r.  HtwiM.i..     Hauptom  t.  PHirpe. 


aer-sw;  sao-ee? 


tntor  af terwaida  appolnteain  TennesBee 

Mmv.  f(Mt,9  WsO.,740[7Sn.a,XIX.,S86]. 

The  fact  HM  the  donudl  of  tho  inteatate 
bas  DOW  been  found  bj  the  Jtuf  to  be  in  Ten- 
nctsee,  doe*  not  appear  to  us  to  make  any  dlf- 
foreDco.  There  an  oelthar  credilois  dot  next 
of  Un  in  Tenneaaee.  The  Alabama  admlois- 
tntor  haa  inventoried  and  accounted  for  the 
amount  of  this  debt  in  Alabama.  The  distribu- 
tion amoDs  the  next  of  Un,  whetlier  made  in 
Alabama  or  In  Tennesne,  muat  be  according  to 
the  law  of  Ihedomlcil;  and  It  haa  not  been  aug- 
geated  that  there  ia  any  difference  between  the 
laws  of  the  two  Statea  in  that ' 

Thtjiidffment  mvit,  therefffr . 

Hu  earn  remanded,  viit/i  dirtetiimi  to  let  atide  (A« 

verdict  and  ia  ordtr  a  tmw  trial. 

Truecopr.    Tett:  _ 

JaiDea  H.  UOKenner,  Oarfc,  Sop.  Oooit  O.  & 


HARTDT  BASKET,  Ajq*., 

HILAS  J.  BA88ELL,  Admr.  of  Hilurt  1L 

CaAflBT,  Deceased. 

<eee  &  O,  Beportarl  a<L,  fB7-n*.) 

Q^  canaa  mortla. 

Tbe  tadonsment  and  delirerr  of  a  oertUoate  of 
-anoaU,  TOtd  aa  a  gift  morNt  MNiKi.  la  Dot  cood  ar - 


For  the  hlstorr  and  facta  of  the  caae,  tee. 
•ante,  p.  SOO. 

Metm.  P.  PhUllM,  W.  Hallrtt  PUlllpa 
«nd  Charte$  Dtnig,  lor  appellant; 

We  aak  for  a  rehearinic  on  a  alngle  point  In- 
Tolved  in  the  opinion  of  the  court,  to  wit: 

"Aa  the  gift  wee  to  take  effect  only  upon  the 
death  of  the  donor,  it  waa  not  a  preaent  exe- 
cuted donatio  eauaa  morttt,  but  a  leatamenlaiT 
disposition,  void  for  want  of  comjdiance  with 
the  statute  of  willa." 

In  Tenneasee  Ittere  la  no  atatutoir  prortalon 
governlDg  audi  a  tcatamenlary  dupaaltion — 
the  prindplea  of  the  ooinmon  law  being  then 
in  force. 

R  S.  Teno.,  1871,  aec  SISS,  *./  augotlt  r. 
EtttMl.  S  Ten. ,  43a 

"Hm  &i^ista  hw  b  ven  looae  aa  to  the  nat- 
ure of  the  instrument  duposiiig  of  pereonal 
proper^;  and  marriage  artldea,  promissory 
ttotes,  asaignraent  of  bonds,  letters,  etc.,  etc, 
Altbougli  not  Intended  aa  wfila,  yet  if  tliey  Can- 
not operate  in  one  way,  may  be  admitted  to  pro- 
tMe  as  wills  of  personal  prmertr,  provided, 
the  Intention  of  the  deceased  be  dear  that  the 
inatnimentahonld  operate  after  his  death."  4 
Kent,  S18. 
1MV.8. 


This  IsrecoKoized  as  the  luw  of  Tennessee  la 
the  caae  o(  MeLaan  v.  McLean.  6  Humph., 
402;  WatkiM  v.  Dean,  10  Terg..  821. 

See,  also,  1  Rob.  Wills,  1  Am.  ed. ,  148:  B  Bt 
Com., SOI;  cited  In  Btu/geU  v.  Sitehtil,  6  Yerg.. 
428. 

When  It  la  said  that  tUa  dispodtlan  Is  void 
for  want  of  compliance  with  the  Statute  of 
Wills,  it  ia  evident  that  the  court  fell  Into  an 
error. 

If  there  was  here  a  good  testamentan  dlspo- 
ailion,  then  the  decree  must  twrevenea. 

The  Indorsement  was  urged  by  the  complain- 
ant to  cOQstitaieatestameolarypaper.  There 
was  no  question  as  to  probate,  even  if  the  de- 
fendant waa  under  any  obligation  to  produce 

Timer  r.  Tbmar,  9  Pet,  179. 

Were  this  the  case  of  a  complainant  seeking 
relief  on  a  will  not  probated.  It  would  have 
been  error  in  the  court  to  have  dismissed  hia 
bill  absolutely. 

Armtfnmg  v.  Lear,  13  Wheat.,  17B. 

Metirt.  Amm  Iglalutrt  and  Jno.  E.  IglOMi, 
for  appellee. 

Mr.  Jvitiet  Mattbewa  dellTered  the  oido- 
lon  of  the  court: 

It  is  now  urged  that  tbo  indotaement  and  de- 
livery of  the  oertlflcate  of  depodt,  if  void  aa  a 
giftm^rtftaiuaa.la,  nevertheless,  good aaawiU 
of  personalty  under  the  laws  of  Tennessee  and, 
pawng  the  title  as  such,  entlUed  the  appellant 
to  a  decree  for  the  psymeot  of  the  money. 

But  the  condusioD  la  not  Justified  by  the  as- 
Bumption,  for  a  wiU  of  peraonaJty  In  Tennessee 
does  not  take  effect  until  probate,  Stat  of  Tenn. , 
18T1,  sec.  iim,  BuggettT. Kite}ieU,»Yttz..4SS; 
and  until  probate  uM  the  appointment  of  an  ex- 
ecutor or  an  adminUtrator  eum  teetamtnto  an- 
flaw,  the  title  to  the  fund  pasaes  to  Uie  admin- 
istrator appointed  previously,  aa  In  case  of  in- 
testacy, to  whom  the  decree  in  this  ease  award- 
ed it 

ThepetiUon  it,  tlter^ore,  denied. 
Tnieoop;.  Teat: 

James  H.  MoKomey,  Clerk,  8np.0aDit,  V.  8. 


CBRI8T0PHER  F.  HAMPTON,  Admr.  of  [g^Q] 
Fhaxe  Hauptom,  Deceased,  ahd  MARIA  0. 
OTIS  Ota  EMMA  B.  WELBMAIT,  Aww- 
trieei  of  Jauxs  Ylxitatkn,  Deceased,  Aj^U., 

J.  L.  PHIPP9. 

(Sees.  C  BeinTtar^  ed..  VMS.) 

B»tbTogation  bj/  creditor*— mor^iaffe*  bg  eo^urttiei, 

1.  Mortgagee  clvm  1^  oo-aiuetlea,  eaoh  to  the 
otlier  M  lecurltr  to  Indemnltr  blin  from  any  claim 
beyoDd  bli  proportion  umiDed,Bi«  not  lo  equltr 
ncurlUea  (or  ifae  uymeut  of  tbe  nrlndpal  Mit, 
wbloblnuratotlwMnefltofthearedltomiipDn  tba 
prinolple  of  suIwiiBaUaD. 

t.  wben  MOitgana  ate  stven  br  ocMurede^ 
aaeb  to  the  other  to  Indemmff  him  (or  an  over 
parmeni,  udIcm  one  o(  tbem  hM  been  oompellad  to 
payandhas  In  tact  paid  an  excess  t>erondl>Macree4 
-■—' o(  tba  debt,  there  caa  have  been  DO  breocti  of 
_.  -jndltloDaof  the  mortnse and, oonaequeDtly, 
no  rlsbt  to  a  toreelaaiue  and  sale  o(  the  mortgaced 

■^"^  [No.  2IB.1 

Argvtd  Mar.  t»,  30,  ISiS.  Decided  Apr.  16,083. 


ib.GoogIc 
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BCPBBMX  COCBT  CW  TUX  UnTZD  StATBI. 


APPEAL  from  tba  Circuit  Court  of  tbeUnit 
«d  BUtea  for  the  District  of  South  CftroliuA. 

Tbe  bisUny  Md  facta  of  tbe  case  appear  in 
tbt  oi^Qion  of  tlie  court. 

Mcmn.  W.  O.  DeSa.ii««iir«  uid  Thtoion 
G,  Barktr,  for  appeltaDU: 

We  lubtolt  UuU  Se  jMrta  Vanm,10  Tea. ,  889, 
doea  not,  lo  principle,  support  the  deduction  or 
eonclnaloii  of  law  reached  by  tlie  qtedal  mat- 
ter, that  the  creditor  la  eiitllled  to  be  Bubrogated 
to  theaccuritj  beld  by  the  nueta.  It  la  abo 
submitted  tliat  the  oondnilon  bdng  deducted 
from  fuch  uncertain  case  aaJfottr*  r.  iforrtem, 
1  Eq.Cas.Abr.,9S,  from  a  new  oUttr  in  Fr^At 
T.  Jrorbcr.ll  VeB..23:  both  of  whtebappeftrto 
be  re^»»ated  as  principles,  bf  JlEpar(«  H^rren,' 
and  Bt  parte  Warr&a,  tupra,  being  decided,  ap- 
porentlj,  upon  another  point  and  on  its  own 
drcumstancee,  it  was  error  In  the  report  to  reach 
the  conclusion  of  law  which  it  did,  and  it  was 
error  Id  the  circuit  decree  to  adopt  and  confirm 
It  as  law. 


eraUve  in  tbe  United  Stales  Courts. 

By  no  statute,  decidon  or  rule,  has  this  court 
ever  been  and  we  feel  aasared  it  never  will  be 
held  blindlj  to  follow  decisions  made  in  the 
En^Isb  courts,  unleaa  such  dedslona  meet  its 
concurrence  and  approval.  And  It  will  be  lee* 
Influenced  bj  a  case  of  so  doubtful  autfaoritvia 
Jfown  V.  aitrritaa,  or  a  mere  abUer,  uncalled 
for,  unsupported  and  ^>parentl7  doubted  bj 
tbe  hlglieat  Judicial  officer  of  the  kingdom  in 
wbich  such  eMtfr  was  made. 

Tbe  questions  of  nbrogWlon  dedded  In  this 
court  have  been  alngularlj  few,  and  chiefly  up- 
on official  bonds  or  Insurance  caa^.  We  bave 
f^led  to  find  a  dngle  decision  xA  Ihia  ooiirt  up- 
on tbe  subject  now  under  dlaouarion,  and  rqaid 
It  u  one  entirely  open  for  the  adjudication  of 
tlie  court. 

JfaMrs.  J»aaa*  Xiowades  and  A,  0,  Ma- 
grat/i,  for  appellee: 

All  of  Hr.  ?rreDliolm'i  property  is  liable  for 


tnj  of  Vit.  Trcnhoim  bT  ^^bI'  equity  throu^ 


jf  theee  bonds. 

The  propoaitloDS  which  the  bondholders  ad- 
Tance  a*  the  rules  under  which  kre  deduced  the 
ooncloaionswe  have  stated,  an: 

1.  That  all  securities  given  to  a  surety, 
whether  In  tvms  to  pay  the  debt,  for  which  he 
b  luiely,  or  to  indemiufv  and  save  bim  harm- 
less from  any  barm  or  lose  by  reason  of  his 
snTetratitp.  inure  to  the  benefit  of  the  creditor, 
who  u  entiUed  to  apply  the  aame  in  satisfaction 
of  the  debt. 

Mawre  v.  Barriton,  1  £q.Caa.Ab,,98;  Wright 
v.iforfay,llTea.,22;  EtparteWarrealOYe:, 
S82:  JfMst  T.  Murgatrogd,  1  Johna.  Ch.,  119: 
PAiWp*  V.  Tlumpmm,  2  Jobna.  Cb.,  418;  iTovM 
T.  Ward,  A  Johns.  Ch.,  18Si  Haggartii  v.  IW- 
man,  ]  Pdge,  299;  mm&t.  Amd,  1  Paige,  889; 
OnwiMUv.  AmJfc,10Leigb,SM:  BaUtyt.Beed, 
«  Paige,  440:  Tail  v.  Jibtter,  4  N.  T.,  S12; 
WtbtUr  V.  Arown,  2  Blch.  (N.  B.),  481;  1  Jones, 
UoTL,  sec.  887,  dtlng  IntL  /or  Sam.  v.  Bank.  9 


Allen, ITS;  Alirieh-r. Martin, A 'R.l.fiTa,  Sag- 
Urt  v.  8aulor$,  8  Helsk.,  62S;  BIdilla  w.  Aw. 
man,  27  K.  H.,  SSai  2  Johna.  Ch.,  418,  tupra/ 
Band  v.  B.ROo.,  12  S.  C.  (Shandl  814:  Wbbet 
V.  a.  S.  Oo.,  18  S.  0.,  228. 

And  such  Is  the  firmly  cMabUshed  rule  In  all 
theStsteH. 

Owent  V.  MtOer,  29  Hd.,  144;  Siibtrtt  v.  CM- 
vtn,  8  QnU ,  8S8;  .^oU  v.  WaOe,  01  AU..  214; 
Hie^t  Apptal,'S9  Pa.  168;  Kimeg  ».  MtDtamwn, 
S  Coldw.  (Tenn.),  893:  Oarpmter  t.  Bowen,  48 
Hlsa.,  28. 

See,  also.  In  the  United  States  Circuit  Courta: 
Tbuiw  V.  A  it  Oo.,  2  Woods,  tm.R.R.Co.  v. 
Dmoj^  Wooda,  692. 

2.  That  tbe  above  rule  qiplles  to  bH  securi- 
ties br  whomsoever  given  to  the  surety  to  in- 
demnify him;  and  that  tbe  security  ^ven  br 
one  co-surety,  to  secure  and  save  harmless  hu 
co-surety,  cornea  within  the  rule,  and  the  cred> 
iter  la  entitled  to  the  benefit  of  the  same. 

Ctirtiav.rybr,9Palge,482;nUtt<rT.  Awim, 
8  Rich.  (N.  8.),  431, 

8.  Upcm  the  failure  of  the  principal  debtor 
and  surety  to  pay  when  due,  wnetlier  by  reason 
of  insolvency  or  otherwise,  Oie  creditor  can  pro- 
ceed directly  on  tbe  security,  in  the  ordinary 
and  customary  metbod  of  enforcing  the  aame; 
that  ia  In  the  method  the  surety  himself  might 
bave  enforced  it. 

Eopaa^-w.  Bank  {tupra);  OurU*  v.  TVbr,  » 
Paige,  482;  T«ang  ▼.  A  if.  Cb.  {tupra);  He  Jag- 
eoa  and  Ormt,  8  Bk.  Reg.,  841. 

Mr.  JiuUm  Matthawi  deliveied  tbe  oplnl(» 
of  the  court: 

The  facts  upon  which  the  controvert  in  thb 
solt  dependa  are  asfoUoWB: 

Tbe  appdiee,  who  was  complainant  bekw,  la 
the  bolder,  and  filed  his  blU  In  equity  on  b» 
half  of  himself  and  the  other  holders  of  bonda. 


miO.O(K>,  and  p^  to  creditors  In  settlement  of 
the  UablUtiea  m  two  Insolvoit  firms.  In  which 
they  were  two  of  the  coMrtnera.  These  bonds 
were  dated  Januaiy  1, 1H6.  The  payment  of 
the  prindpal  and  interest  of  each  of  these  bonds 
wu  guaiantied,  br  writing  Indi»«ed  thereon, 
eoTgeA.Ti«nnotanandJaniesT.Welamao, 
were  sureties  merely.  These  sureties  en- 
tered into  a  written  agreement  each  with  the 
other,  dated  May  8, 18N,  in  wbich  It  was  recited 
that,  in  becoming  parties  to  said  guaranty,  they 
had  agreed  between  tbemsdvea  that  the  said 
Qeorge  A,  Trenholm  should  be  liable  ba  the 
sum  of  (400,000,  and  the  sdd  Jas.  T.  Welsman 
for  the  sum  <a  9810,000,  of  the  ugregale  amount 
of  tbe  bonds,  and  no  more,  andthat  each  would 
be  reepectively  liable  to  the  other  for  the  full 
discharge  of  tbe  aald  sum  and  pnmortion  bv 
them  mpectlvdy  undertaken,  and  that  each 
would  save  and  keep  haimleas  and  indemnify  [Mil 
the  other  from  all  ctalm,  by  reason  of  the  said 
guaian^,  beycmd  the  amount  or  proponim  re- 
apecIiTely  assumed,  as  stated;  anditwas  there- 
in furtbv  agreed  that,  at  any  time  when  dtber 
<j  than  sbcHUd  so  lequtre,  each  should,  by  mort> 
mge  of  real  estate,  secure  to  tlie  other  moie  per^ 
feet  Indemnity,  because  of  the  said  guaranty. 
Thereupon,  and  on  tbe  same  date,  each  eze- 
cutM  to  tbe  other  a  mortgage  upon  real  estate 
of  which  they  were  respectively  the  owners,  the 
106  1},& 
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condl'.iOD  of  which  was  tliat  the  mortgagor 
fbould  perfoTmon  his  part  the  said  agrcecueut  of 
lliat  date.  The  giinniators,  ns  well  aa  the  pno- 
cipiil  oblipora,  had  iKcome  inso  I  vent  before  the 
present  bill  was  flleiL 

It  also  appeium  that,  of  Ibe  Bum  of  $373,! 
due  on  account  of  ouislnDdiog  bonds,  Gcor^ 
A.  Trenhnlm,  one  of  tlie  euwaulora,  hnd  paid 
$103,454,  learing  stilt  due  from  his  cataie  tc 
■nake  Rood  the  pri>porliuns  aseumcd  b^  him, 
(;214,933;  and  that  the  propot  lion  for  which  the 
ttlale  of  James  T.  Wclnninii,  the  other  guaran- 
tor, was  liable,  was  $2i50,ai4,  of  which  nothing 
had  been  paid.  The  appellees  cliiimed  thut  the 
moTtgogei  intercbanKed  between  the  guarantors 
Inured  to  their  benuBt  aa  securities  for  the  pay- 
ment of  the  principal  debt,  and  prayed  for  a 
foreclosure  and  sale  for  that  puriMMe. 

This  was  resisted  by  the  apt>ellaDls,  one  ol 
whom, Hampton'* adminiiitretor,  asa  judgment 
creditor  of  George  A.  Trenholm  and  James  T. 
Welsmao.clnimed  a  llenoD  the  mortgaxed  prcm- 
isfSi  the  otiieta,  exeeutrite*  of  James  Wclsman. 
deccaBed,  being  subsequent  mortgagees  of  the 
same  property. 

A  decree  passed  In  favor  of  the  comphiinanls, 
nccording  to  tite  prayer  of  the  bill,  and  is  now 
briiiight  under  review  by  this  appeal. 
t>68l  The  ground  on  which  the  court  below  pro- 
ceeded Bcems  to  have  lieeo  that  the  mortgages 
given  ijy  the  co-sureties,  each  to  ihe  other,  were 
In  equity  securities  fortlicpayiiicQtofthc  prin- 
cipw  debt,  which  inured  to  the  benefit  of  the 
creditors  upon  the  principle  of  subroEotiou. 

The  application  of  the  principle  of  iiubroga- 
lion  In  favor  of  crelitors  and  uf  sureties,  has 
undoubtedly  been  frequent  in  tlie  courts  of 
equity  tn  Efnglabd  and  the  United  States,  and 
is  an  undent  and  familiar  head  of  tlmir  juris- 
diction. 

It  was  distinctly  staled,  as  to  creditor*,  in  the 
early  case  of  Ma\m  v.  Hnrriton,!  Eo.  Cas.  Abr. , 
US,  where  the  whole  report  la  as  fullows ;  "  A 
bond  creditor  eIibII,  in  this  court,  have  Ibe  ben- 
t&\  of  all  counter  bonds  or  collateral  securitr 
given  by  the  principal  to  the  surety  ;  as  If  A. 
owes  B  money,  and  he  and  C  are  bound  for  it, 
A  givmC  a  mortgage  or  bond  tointiemnify  him, 
Bi-ballhaveihebencHtofittorccovcrhisdebi." 
And  the  converse  of  the  rule  was  sinied  by  Sir 
Wm.  Grant  in  Wright  v.  lioiiey.  II  Ves..  12. 
where  he  said:  "I  conceive  tbat.  as llic  creditor 
iseatiiled  to  the  beoeflt  of  uU  ilie  securities  the 
principal  debtor  has  given  to  bis  surely,  the 
surety  has  full  as  good  an  :.-quity  to  the  benefit 
of  all  tbe  securilits  the  princii^  g;ivcs  to  tbe 
creditor."  And  it  applieseaually  between  sure- 
ties, so  that  securities  placed  by  the  principal  In 
tbe  hands  of  one,  to  operuie  aaan  indemnity  by 
payment  of  the  debt,  shall  inure  to  the  benehi 
of  all. 

Many  sufficient  maxims  of  tlie  law  conspire 
to  Justify  the  rule.  Toavoid  circuity  and  mul- 
tiplicity of  actions;  to  prevent  (he  exercise  of 
one's  right  from  interfering  with  tlie  rights  of 
Olbcr*;  to  treat  that  asdone  which  ought  to  be 
done;  to  require  that  the  burden  shall  bclxirne 
by  him  torwhose  advantage  ilhaa  been ' 


tigned  In  suppoit  oi  .      . 

and  necessary  equity  which  flows  from  thi;  n 
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lation  of  the  parties,  and  though  net  tbe  retult 
of  contract.  Is  nevertheless  the  eseculioi:  of  llu'ir 
inlenlions.  For,  when  a  debtor,  who  has  given 
personal  guaranties  for  the  performance  of  his 
obligation,  has  lurllier  secured  it  by  a  pledge 
in  iheliaads  of  his  creditor,  or  an  indemnity  m 
those  of  bis  surety,  it  is  couformable  to  the  pre- 
sumed iuteulof  nil  tbe  parties  lo  tbe  arniipe- 
mcot,  that  Ihe  fund  so  appropri.itcd  slinlt  l>e 
administered  as  a  trust  for  alt  tlie  pur|)oses  wliicii 
a  payment  of  the  debt  will  accomplish  ;  anrl  a 
court  of  euuity  accordingly  will  give  to  it  ilii^ 
effect.  All  ttiis,  it  is  to  Ijc  olwervcd,  as  the  rulo 
verbally  requires,  presupposes  that  the  fund 
spcciflcalty  pledged  and  sought  to  be  primarily 
applied.  Is  the  property  of  the  debtor,  prituiirily 
liable  for  the  p.'.ynient  of  the  dtbt;  an<t  it  is  be- 
cause it  is  so,  thai  equity  impresses  upon  il  llie 
trust,  which  remiircs  that  it  shall  be  appropri- 
ated to  tlic  satisfaction  of  the  creditor,  tlie  c\- 
onerntioB  of  the  surety,  and  the  discharcc  of 
the  debtor.  The  Imphcatjon  is,  that  a  pled;;e 
made  expressly  to  one,  is  in  Irust  for  another, 
because  the  relsliou  between  the  piirties  is  such, 
that  that  construction  of  the  irans-iction  lie^t 
eQectuates  the  express  purpose  for  which  it  was 
made. 

It  follows  tliat  the  present  case  caiinot  be 
brought  within  either  iLn  terms  or  the  rcasiin 
of  the  rule;  for,  as  Ibe  property,  in  respect  lo 
which  Ihe  creditors  assert  n  lien,  was  not  Ibo 
property  of  the  principal  debtor,  nnil  lias  never 
been  expressly  pledged  to  the  payment  of  tlie 
debt,  so  no  e^ultable  ciinslniclion  can  convert 
it  )iy  implication  into  a  security  for  the  creditor. 
It  is  urged  that  tbe  \Oi-\c  of  the  rule  would 
extend  it  so  as  to  cover  the  case  of  all  securities 
held  by  sureties  for  purposes  of  indcmniij  of 
whaUoevercharactcr  and  by  whomsoever  given. 
But  tills  suggestion  is  founded  on  u  misconcep- 
tion of  the  scope  of  the  rule  and  the  rational 
grounds  on  wtuch  it  ia  csiublished.  Uf  course, 
n  exp.'X'ss  trust  is  created,  uo  matter  by  whom 
of  wlial,  for  the  payment  of  tlie  debt,  etiuily 
wilt  enforce  it.  according  lo  its  terms,  for  the 
beneQt  of  the  creditor,  asa  cetluique  triut;  but 
the  question  concerns  the  creation  of  a  trust,  by 
operation  of  law,  in  favor  of  a  credlior,  in  u  [265] 
case  where  there  was  noduty  owing  to  him,  ami 
no  intention  of  bounty.  Astrangcr  miglitwelt 
choose  to  bestow  upon  a  surety  a  benefit  nnd  a 
preference,  from  constdcmtious  purely  personal, 
m  order  to  make  good  to  him  exclusively  any 
loss  to  which  he  might  be  subjected  in  conse- 
quence of  hissurclyshipfor  another.  In  such  a 
case  neither  co-surecy  nor  creditor  could,  u|)on 
any  ground  of  privity  in  inlci'c.-l,  claim  to  share 
In  tbe  benefit  of  such  a  bencvulcnce. 

Theremaybe,  indeed,  cases  in  which  it  would 
not  Ik  inequitable  for  the  debtor  himself  lo 
make  st«cinc  pledges  of  Ids  own  pro|)cny,  lim- 
ited to  the  personal  induinnit}' of  asinglu  surety, 
witliDUt  benelit  of  participation  or  siibrogulion; 
OS,  when  tlie  liability  of  the  surety  was  couiin- 
gcnt  upon conditionsnot common  10 hisco-siire- 
tics.  and  which  may  never  become  absolute. 
JlopeveU  V   Bank.  10  Leigh,  206. 

We  are  referred  by  counsel  to  the  ca.«c  of 
CurliM  V.  7)/Ur.  9  Paige,  4^2,  as  an  inviimce  in 
which  the  rule  has  been  extended  to  seciiriliei 
in  the  hands  of  a  surely  not  derived  from  ihe 
principal  debtor.  But  the  fact  in  that  ca»-  is 
otherwise.    The  que:itiou  was  as  lo  Ihe  right 
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oT  tn  aMlgnee  of  •  mortgage  to  tbe  bmeflt  of 
iheguHnotf  of  one  AlleDlomakegoodKujdft- 
lldeacf  in  tbe  mortoaoed  propertj  to  nj-  Qie 
moiusge  debt.  Thli  bond  lutd  been  gtven  to 
one  Hurray,  a  prior  holder  of  tbe  mortnn, 
nbo  had  MMgned  it  to  the  complainaat.  TM 
«nin  my.  In  tbe  opinfoo,  p.  486:  "In  tbe 
le  uitder  oonatderatloii,  Humy  had  aidgned 


the  bond  and  mortgage  nreo  to  biro,  and  had 
gusranlled  tbe  paTmeut  thereof  to  tbe  aietgoee. 
He,  therefore,  stood  In  tbe  aftoatlon  of  a  sure^ 


ir  Ihe  mortgagor,  when  tbe  latter  ptocuied  the 
bond  of  Allen  m  a  collateral  wcnritf ,  or  u  a 
gunraniy  of  (he  paymeiit  of  his  origtoal  bond 
and  mortage.  The  preaeut  boldera  are,  there- 
fore. Id  eqiut;  entitled  to  Ihe  benefit  of  thb  col- 
lateral boikd.  In  tbe  same  nuuiner  and  to  the 


before  he  aBrigned  hi*  bond  aid  mortgage, 
bad  been  ezpressly  aMinied  b;  him  to  Been, 
and  by  Been  tothectHnpIaiDant*."  Itthnadia- 
[tee]  tlnctlv  appeon  that  the  bond  of  Allen,  which 
was  the  collateral  socuritr  In  coDtroverir,  'wu 
procured  bj  and  derived  mm  the  original  mort- 
eagor,  tbe  principal  debtor.  We  bSTe  bt«nre- 
icned  to  no  caae  which  forma  an  exception  to 
tto  rule  as  we  have  stated  It. 

But  Ihe  claiio  of  tlie  complatDaota  f aSi  for 
BDoiber  rensou.  The  right  of  subrogation,  on 
which  they  rest  It,  la  merely  a  right  to  be  sub- 
■tituted  In  place  of  each  of  the  co-auretiwin  rer 
■pect  to  the  other.  In  onkr  to  enforce  Uiemort- 
gnges  given  by  them  reepecUvely  according  to 
Ihdr  terms.  But  Uie  coodltlona  of  thoae  mort- 
gagee liare  not  been  broken,  and  the  very  fact, 
whicb  is  enppoeed  to  confer  Ihe  right  upon  the 
creditor  to  fnteipose,  the  insolvency  of  the  sure- 
ties, has  rendered  it  Impoedble  for  cither  to  f aaten 
upon  the  other  a  breach  of  tbe  condition  of  hia 
mortgage.  As  neither  can  pay  hia  own  propo^ 
tlon  of  the  liability  they  agrMd  to  divide,  neither 
can  claim  indemnity  against  tbe  other  for  an 
over-payment.  It  ia  entirely  clear,  therefore, 
that  neither  of  the  sureties  could  be,  under  tbe 
circumstances  as  they  appear,  entiticd,  as  mort- 
gagee, to  foreclose  the  mortgage  against  the 
other.  The  condition  of  each  mortgage  was, 
tliat  Ihe  mortgagor  would  perform  his  pan  of  tbe 
agreement  and  mdemnify  the  mortgagee  against 
the  conaequencea  of  a  fdlure  to  do  so.  Unless 
one  of  Ihemhad  been  compelled  to  pay,  and  had 
in  fad  raid,  an  excess  beyond  his  agreed  aharo 
of  tbe  debt,  there  cnuM  have  been  no  breach  of 
the  conditions  of  the  mortgage,  and  consequent- 
ly no  right  to  >  foreclosure  and  sale  of  the 
mortgaged  pranises.  And  the  lunount  which 
the  mortgagor  could  be  required  to  pay,  aa  a 
condition  of  redeeming  the  mortgaged  premisea, 
in  case  of  forecloaure,  would  be,  not  tbe  amount 
which  the  morteigee,  aa  between  himself  and 
the  common  crmtor,  waa  botmd  to  pay  on  ac- 
count of  the  debt,  but  the  amount  wbicii,  as  be- 
tween himself  and  bis  co-surety,  the  morigagor, 
be  bad  paid  beyond  the  proportion  which,  by 
tbe  terms  of  the  agreement  between  them,  was 
the  limit  of  Us  liability.  The  mortgages  were 
notcrealed  for  the  security  of  the  principal  debt, 
but  as  security  for  a  debt  possibly  to  arise  from 
one  surety  to  the  other.  Aa  to  which  of  them 
has  there  been  as  yet  anydefaultT  Plainly  none 
livn  "*  ^  ^ther.  And  yet  the  complainaota  asKrt 
Ihe  right  to  foreclose  them  both;  a  claim  that 
la  selToontradioiary,  for,  by  the  very  nattm  of 
9tt 


the  arrangement,  it  la  impoaatble  that  fliere 
should  be  a  default  ■■  to  both.  Tbe  fact  that 
one  mortgagor  had  failed  to  perform  bis  pari  of 
tbe  agreenumt  could  only  tw  on  the  supposition 
that  tne  other  had  not  only  fully  performed  it 
on  his  part,  but  bad  paid  that  exceta  against 
which  his  coeure^  had  agreed  to  indemnify 
him.  There  la.  therefore,  no  right  lo  the  mb- 
rotation  Insisted  on,  because  there  it  notblng  to 
which  it  can  apirty. 

It  retolla,  tberefore,  that  tbe  oomplainants 
WN«  not  entitled  to  participate  in  the  benelit  of 
the  mortgages  In  qneadon,  nor  to  abare  in  tlie 

Eroceeda  of  tbe  sale  of  the  mortgaged  premlsci; 
lit  (hat  tho  same  ahonld  hare  been  q)pUed  to 
tbe  payment  of  the  other  tndgmtnt  and  mort- 
gage neof  upon  the  piemuea,  in  the  ordw  of 
QiSrprloriq>.  Theiaentof Ma!)»a,m9,fker^ 
fort,  Minf  (As  onf  fimn  vhiA  M«  tqipeaJ 


dirseCfon*  to  (nte  mcA  >WM«r  pmsMVuf*  tt«r*- 
■n,  not  tMmtutaU  wM  dUt  i^atoi,  njMttat 
and  «9w(y  rmure.    Dterm  rtitrmd. 
Ikuempy.   Tast: 

Jaunea  H.  MoKaniier,  Qerk,  Bup.  Ooiut,  U.  & 


JOHN  H.  ROUNTHEE,  Jtff.  in  Err.. 
ERNEST  F.  BHTTH  XT  al. 
lea  B.  a,  "J 


OanMing  eontnet,  atidanet  ai  ta. 


gambUniroe , 

.., , ee  of  what  other  peimle  Intended 

I>r.  other  ooDtHWU  of  a  similar  ehaiecwr,  however 
numeroua,  la  not  eoniMMnt  to  prove  the  eonteagt 

III  I r  thai  iiliiisi  liii  .  siiil  If  lliiiiii  Is Iilwii* 

ontheautdeetitlia  oourt  narHfnaetoouisatha 
liuT  to  Una  upon  that  ouestton. 
*^    [No.  234.] 
aubmitted  Apr.  e,  1383.    Decided  Afr.  tB,  1883. 


The  history  and  facts  of  the  caae  saffldently 
appear  In  the  opinion  of  the  court 

Jfr.  W.  E.  Cftrtar,  for  plalntUF  fai  error: 

"  A  contract  to  deliver  at  a  future  day  is  not 
neceesarily  a  wagering  or  eamtding  contiact 
But  when  ancb  a  contract  la  made  aa  a  cover 
for  gambUng,'  without  any  InteniioD  to  ddlver 
or  receive  the  grain,  but  merely  to  pay  and  re- 
ceive the  dlilerenoee  betwem  the  price  agreed 
upon  and  the  market  price  at  toch  future  day, 
then  it  comca  within  the  statute  ol  gandng  and 
is  not  In  law.  Courts,  in  the  main,  am  u  ac- 
cord In  regard  lo  Umsb  lenl  prindples.  If  any 
dlveiei^  of  vievri  la  found  lo  exist,  it  Is  rather 
In  the  ^ipUcadon  of  the  law  lo  the  parlicntai 
facta  than  ••  to  tbe  law  itaelf.' 

Do«  Fanoe,  Block  Broken,  484. 

In  the  following  cases  the  queatlon  haa  been 
considered  and  enbalAntially  the  aame  oondi^ 
slon  reached: 

Zyon  V.  OUhrtsm,  68  ni.,  88;  Bfasfow  T.  Bhs. 
ediet,  TO N.T., 20S;^  Dr>r<«  Tauna,  B  K^*  ^ 
JU  Oram.  7  BiM.,  888;  OZnrto  y.wim,  7  Bias., 
B40;  KingiintrH  v.  .finria,  48  N.  T.  Bnpr.  Ct, 
461:  RudM  v.  mihlsrs,  7  Heb.,  ISS;  mvn'iv 
v.  Ontt.  7»  HI.,  888;  Amm«  t.  Any,  W  Mfc, 


..Gorgft:' 


BouNTBu  T.  Suits. 


Luton  V. 

«iuftam  T.  jr«uAan,  6S  Wb.,  S54;  18  N. 
«Ai  Lew  T.  rmm.  N  la.. 3C4;  18  N.W.  Rep., 
829;  Bnu^t  Avoeal.  66  Pa.,  3M-,  Eirkpatriek  v. 
Boiuaa.  78  Pa.,  168 ;  Chv«waod  v.  Blaju.  11  C. 
B.,  636;  78  E.  G.  L  ,  Safr;  Jfottn- 1^  Ohandltr,  18 


Notes  of  Cu.  112.  88  Leg.  lot,  116;  Ai«fii 
Y.  i)M  Owm,  97  Pa.,  902;  Fartira  i.  Oabell.  „ 
r^&t.,99;Mtkherty.Am.m.  JW.  Oj.,llFed. 
Rep.,  IM,  and  n.  bj  FrandH  Whanon^  p.  SOI; 
Bartlettv.  Smith,  18  Fed.  Rep.,  308:  miuyv. 
Feoie. 4  Brad..  Dl.,  6S4i  Nogei  v.  ^uidin;,  S7 
TL,  430;  Satnimn  v.  SAom,  101  Haw.,  145;  J" 
pom  Mornhamji  DeG.  F.  &  J. ,  640;  Rourke 
^gj^  „.  „__  V     ^™_    „.-    ,, .^-^ 

«lU.i„.. 

Stwmmri/ ,       _ 

Clark.  18  N.  W.  Rep..  786. 

Where  actual  delivery  is  inteoded,  the  coi^ 
tract  b  not  void. 

Clark  y.  Fbtt,  7  Ks*.,  640;  CU*  t.  Mitmint. 
«8  III..  849;  ;>AtWp«  r.  Ocmu^  JffUi,  6S  Geo., 
«88;  Bunk  v.  MtSotupU.  SB  (J.  C.  C.  P.,  845; 
Smith  T.  Boiteier,  70  Pa.  8L,  836;  JVeJttatTM  v. 
EaerUm,  S  Rob.  N.  T.,  422;  Slanton  t.  AnoU, 
8Saiidf.,S30;  Avwn  T.  Speyen,  20  Qratl.,  296^ 
OiMonf  v.An9M»,l  Boe.,  HI7;  Athttm  v.Dakin, 
4  HurL*N.,8«7;«Mqwr7.  Ibmmrt.  14  Bush., 
727;  awM»W»  V.  bwkhtim,  66  N.  Y.,  425. 

The  foim  of  the  contract  is  not  conclualTe, 
but  parol  evldeDce  b  admbalble  to  show  what 
the  nal  tntnitiana  of  tbe  partiefl  were.  And  If, 
from  the  acta  and  conduct  of  tbe  partiea  It  ap- 
pean  that,  notwitbatandins  the  tonn  of  the  con- 
tract, tbe  real  Intention  of  tbe  partie*  —  *~ 


■M  Manthamji  DeG.  F.  &  J. ,  640;  Bourke  v. 
m,  84  Ens.  L.  &  Eq.,  219;  Any  v.  Bpaidi, 
L  App.,  S&;Bankv.  8paidi,Sm.  App.,  40S; 
ngiAitfV  V.  £>rw*A,  77  N.  T.,  012;  Bhav  t. 


■etUe  1^  tbe  MTioent  ot  dUFerencea,  the  c 


<Snp.  Ct),  471;  Sb>ry  v.  tfiOmum.  71 N.  T.,  420; 
AOSmWM  t.  McMorint,  5  Heei.  A  W.,  466; 
JV'«rAT.F!UU^8OPa..«t0;i»a(»>nv.7»Mwaj, 
S7  Pa.,  278;  Ammnt  V.  AieitAatw,  S2  Wb. ,  6»8: 
Bortlttt  y.  Smith.  IS  Fed.  Rep.,  268;  MOehert  v. 
Jm.  Un.  Td.  Ot.,W  Fad. Rep.,  198. 

"  Tbe  qneatlon  of  latentloD  to  deUvw  b  for 
tte  ioiT.''^ 

BiddJe,  lAwof  BtocUirok«n,  818;  Doi  Paasoi, 
Stockbrokera,  484. 

Mamrt.  Fiwnela  H.  "KmXmm,  O.  B.  X«w- 
■■■ea  and  i>.  A  Bmitk.  for  defendanU  In  er- 
ror: 

It  waa  the  dn^  of  the  conit  below,  on  the 
eridence,  to  hold  and  to  inatract  the  Jtuy,  that 
the  defendant  had  Called  to  make  out  hia  first 
1,  oamely:  that  tbe  contract!  referred  to  weie 
-nl  and  ndd  aa  gamUliwooDtracta. 
L  £b.  T.  Jhtltr  (oMtt,  w);  opinion  filod  \iw 
tfabooart,Oct.S8,188e. 

The  prindploM  thb  and  preceding  caati  de- 
cided m  thb  court  b,  that  wherorer  there  b  an 
«Dtlra  AUoie  on  the  part  of  tbe  defendant  to 
ertablbb  bb  plea.  It  b  tbe  dutj  of  the  court,  as 
a  matter  of  bw,  to  withdraw  the  anhject  there- 
of from  the  consideration  of  the  Jury;  and  tbia 
role  was  pnqierlv  applied  in  the  prewnt  case. 

In  tbia  caae,  tbere  was  nothing  In  the  treatr 
between  Rountree  and  hb  broken,  nor  any- 
thing In  the  terms  of  the  contract*  made  by  hb 
1WIJ.8. 


pbn,  nai 


be  Inferred. 

On  the  oiber  band,  the  form  and  temu  at 
these  contracts  had  previously,  as  respects  legal- 


Wateotty.  i6iiffi,78  HI., 488;  Panbom  v.  Ben- 
«{i:e(,78IU.,800;P^bvv.£<vnton,79I11.,S51: 
Logan  v.  MvtUk,  Bl  111.,  416;  Lyon  y.  Ctilbert- 
aotl,  88  m.,  88;  Ficktring  v.  Oum,  79  Dl.,  828. 

These  cases,  most  of  which  uphold  like  con- 
tracts  madeon  the  board  of  trade,  proceed  upon 
the  ground  that  the  sale  of  properly  Is,  under 
this  form  of  conLToct,  made  at  the  lime  when 
tbe  contract  is  entered  into ;  but  that  delivery 
only  Is  poetponed.wtth  an  option  as  to  the  time 
thereof. 

WolcoU  V.  Btaih,  78  Bl.,  486. 

While  such  b  the  legal  effect  of  contracts  of 
Ibis  character  when  unexplained  by  evidence, 
still  It  is  competent,  under  an  issue  mode  for 
tbat  purpoae,  to  receive  evidence  tending  to 
show  that  such  contracts  were  or  were  not  mere 
covers  for  txittlag  on  the  price  of  grain  during 
a  limited  period. 

BeBorid'je  v.  Hmeitt,  8  Bradw..  478;  Tmntu  v. 
i%ob,»5lU..99. 

At  the  trial,  there  was  no  evidence  tending 
to  show  that  the  conUacts  for  the  purchase  and 
sale  of  properw  for  the  defendant's  account, 
were  not  Ixmavda  or  what,  bj  their  tenns,  they 
purported  to  be,  namely;  transactions  for  tbe 
actual  sale  and  delivery  of  property. 

Mr.  JutUee  HUlcr  delivered  tbe  opinion  of 
the  court; 

Smith  and  Lightner,  plaintiffs  In  the  circuit 
court,  recovereaagainst  Rountree,  plaintiff  in 
error,  a  Judgment  for  $5,614.46  for  service* 
rendered  and  money  advanced  bv  them  as  brok- 
en and  membeiB  of  the  boatd  <H  trade  of  Chi- 


caxp,  for  Rountree  at  hb  tequeHL 

The  case  was  tried  before  a  Jury,  the  parties 
beingtheprlucipal.lf  not  the  only  witnesses, and 
their  testimony,  with  some  correapondence  by 
letters  and  tetegrams,  was  aU  the  evidence. 

The  record  presents  but  two  questions  neces- 
aa^  to  be  decided. 

It  waa  slleKod  by  the  defendant  that  on  the 
11th  of  Harch,  187»,  he  had  notified  ihepbinl- 
tffsln  writingthatlhereafter  taewouldaavance 
them  no  more  maifiiu,  and  would  not  be  ro- 
rooosible  for  any  losses  on  contracU  made  by 
them  In  hb  name.  To  which  their  answer  was 
a  denial  of  such  instruction,  and  an  allegation 
that.  If  It  bad  been  given  it  waa  subsequently 
withdrawn  and  waived  by  other  instruction* 
and  actions  of  defendant 

Specific  questions  on  thb  subject  were  sub* 
mitted  by  ttie  court  to  the  Jury,  under  the  prac- 
tice allowed  bj  the  Wisconsin  Statute. 

Some  objection  b  made  to  the  form  of  some 
of  these  questions,  which  we  do  not  think  nee- 
essarr  to  omsider  here,  tor  tbe  fourth  question  r, 
andtheanswerof  thejuryloit  rendertiieother  '' 
lueetions  and  answera  immaterial.    That  ques- 
Ion  and  answer  b  as  follows; 

"Fourth.  If  you  Bnd  there  was  such  a  con- 
tract or  understanding  between  tbe  parties  as  b 
mentioned  In  tbe  last  question,  did  the  defend- 
ant, by  his  subeequentacU,  dcchu«tioiii,  direc- 
tions or  conduct  waive  the  aaow  and  become  U^ 

a* 


iCoogie 


ble  for  f  uiilicr  losses  iumimyl  over  and  aboveUie 
niouc^  w  placed  in  pluiotida'  Lnnde?  Answer. 


order  on  thia  Bubiect,  and  tbU  could  be  done 
verbnlly  or  by  aclions  and  need  not  be  in  writ- 
ing, and  tbe  fact  found  by  tbc  Jury  that  he  did 
so,  rcodi'rs  Ilia  former  no^cewliolly  immaterial 
to  (he  issue. 

The  counsel  for  dcfendaat  resisted  recovery 
against  liim,  od  tlie  Kround  that  the  sales  and 

Corcliasps  mRilcforhim  by  plainlillBwerci 
liugcontrnots  onthcpricei  of  the  various 
clcs  of  produce  to  which  they  rehited,  neve 
BilTQcd  to  be  QCluullv  performed  by  delivery, 
but  the  damages  were  to  be  adjusted  and  pay. 
mentis  muiie  andaccepied,  according  to  the  di(- 
fei'FUce  bttuccn  the  contract  price  and  the  mar- 
ket price  at  the  date  fixed  for  delivery.  And 
on  this  subject  he  asked  certain  inslructions  of 
the  court  which  were  refused.  The  court  also 
chiU'ged  the  jury  that  there  was  no  evidence  on 
tliis  subject  wliicb  they  could  consider.  An  ex- 
cejition  was  taken  to  tliis  niline,  and  a  bill  of 
exit-ptiou  piiri>oi'tH  to  embody  all  the  testimony. 
The  evidence  of  the  defendant  on  thia  point 
was  that  he  gave  the  ins  mictions  to  buy.  He 
says:  "  I  could  net  sny  that  I  had  any  under- 
stindine  on  the  subject  of  the  nature  and  char- 
acter of  the  board  of  trade  deals,  whether  the 
property  was  to  be  actually  delivered  or  whether 
it  was  to  be  settled  for." 

It  U  obvious,  tlierefore,  that  so  far  as  plaint- 
iff, ODCof  the  parties  to  all  these  contracts  which 
be  DOW  Impeaches,  is  concerned,  they  werenot 
fumbling  coiilnicts,  and  that  he  hod  do  un<ter- 
btjinding  or  agreement,  express  or  implied,  that 
were  bets  upon  the  future  price  of  the 


they 
ar«c 


raz  Unit£D  Btatkb.  Oct.  Terk, 

contracts  were  always  In  writing,  we  do  not 
think  the  evidenceof  what  other  people  in  tended 
by  other  contracts  of  a  slmflar  character,  bow- 
ever  numerous,  la  auiUcient  of  itself  to  prove 
that  tlie  parties  to  tliese  contracts  intended  to 
violate  the  law  or  to  Justify  a  jury  in  making 
such  a  presumption. 

It  Is  also  to  be  observed  that  the  plaintiffs  En 
this  case  are  not  suing  on  these  contracts,  but 
for  services  performedand  money  advanced  for 
defendant  at  his  request,  and  though  fi  ia  pos- 
sible they  might,  undersome  circumstances,  be 
soconnecied  with  the  immorality  of  the  contract 
aa  to  be  alTected  by  it  if  proved,  they  are  cer- 
lainlv  not  in  the  same  position  aa  a  party  sued  [ST7| 
for  the  enforcement  of  the  original  agreement. 

Without  pursuing  the  subject  further,  we  are 
of  opinion  that  there  was  no  evidence  on  thia 
subject  which  ought  to  have  been  submitted  to 
the  Jury,  and  the  court  was  right  in  withdraw- 
ing  It  from  their  consideration. 

We  tee  na  error  in  Oie  record,  and  Ou  jndg- 
■mtnt  of  the  Cirevit  Court  U  affirmed. 

True  copy.    Teat : 

Jamce  H,  UoKcnncy,  aerk.  Sup.  Coiut,  U.  B. 


Cltea-IlO  V.  8.,  tOtiSt  Wis.,  X2;4I 


n.Rtp.,aa. 


LITTLE  MIAMI,  COLUMBUS  AND 
XENIA  RAILROAD  COMPAMT. 
etff.  inJSrr., 

9. 

UHITED  STATES. 
{See  S.  C-,  Bepmler^  ed.,  m-tn.) 


per  cent  on  tbe  proflta  of  a  rail. 

road  compaa]',  provided  for  b;  Iba  Act  of  Itti, 


tructloo,  but  upon  proflta. 
S.  In  an  action  Ivtbe  United  Btateat 
um  M  upon  an  Inveadaatloo  ol  tlte 


3.  Wbera  the  flndlnn  are  not  suOclentlr  ■! 

wrproceedlnei  li 

aa  tlie  Juatloe  ot  the  caee  maj  require. 


_ — , ^tlieeauae  for  further  loqulir 

d  gui^  turtherproceedlnei  Id  tbe  Interior  court 


_    tie. 

The  other  party  to  theae  contracts,  or  rather 
pnitics,  for  tlie  contnicts  were  numeroua,  are 
not  produced,  nor  their  testimony  given,  and 
there  ia  no  direct  evidence  Ibat  any  of  them 
eilber  bought  or  sold  with  any  other  purpoae 
than  to  perform  the  agreement  aa  iia  terms 
bound  them. 

Tbe  plaintilla,  in  answer  to  questions  on  this 
subject,  say  that  in  no  instance  bad  they  any 
agiei'men  t  with  the  portiea  to  the  contracta  made 
by  them  for  Mr.  Roiinlrec,  that  performance 
was  not  expected  or  intended,  but  a  mere  ad- 

J.iRiment  of  dilferencea,  and  tliev  any  that  actual 
elivcry  of  tbe  article  was  made  in  some  of  Ihem. 
So  lliat,  astotlicsecontracla,  in  regard  lo  which 
tlie  services  were  rendered  and  money  advanced 
by  plaiutiH  for  defebdant,  there  ia  no  evidence 
whatever  that  they  were  not  boTiajfide  contracts 
cntorcible  between  the  parties,  and  made  to  be 
performed. 

Evidence  was  given  that  a  very  large  propor- 
tion of  all  the  contracts  made  for  the  sale  of 
produce  at  the  Board  of  Trade  of  Chicago,  were 
settled  by  payment  of  differences,  and  ijiat  noth- 
ing else  was  expected  by  the  parties  to  them, 
and  the  number  of  these  in  proportion  to  the 
nunilwrof  bona  fide  conlmcls,  m  which  delivery 
was  expected  and  desired,  is  said  lo  be  ao  large 
as  lo  justify  the  inference  that  it  was  so  in  tb^ 

But  since  the  plaintiff  testifies  that  he  bed  no      Mr.  L/ii^JuritMWblte  delivered  tbe  opin- 
cucti  understanding;  since  nothing  ia  proved  of  ion  of  the  court; 
the  intention  of  the  Other  parties;  and  since  the      This  was  a  suit  begtin  bf  tbe  United  States 


Fr  ERROR  to  the  Orcnit  Court  of  the  United 
Btnlea  for  the  Southern  District  of  Ohio. 

Thia  action  was  brought  in  the  ooiul  below, 
by  (he  defendant  in  error,  to  recover  certain 
taxes  alleged  to  be  due  under  tbe  Acts  of  June 
80,  1864  and  July  18, 1666. 

The  trial  vras  I7  the  court,  a  Jury  having  been 
waived.  It  baving  resulted  in  a  judgment  in 
favor  of  the  pl^ntiff  for  |8,4SS.86,  vritli  costs, 
tbe  defendant  sued  out  thia  writ  of  error. 

Tbe  further  facta  of  tbe  case  are  aufflciently 
Btaled  bv  the  court. 

Mr.  Wm.  A.  Rabmae^i  for  plaintiff  in  error, 

Mr.  Smmuel  F.  PklUipa,  SoUeitor-Om., 
tor  defendant  in  error. 


HuMi,  vrc.,  R  R.  Oo.  V.  UxtTBD  Statm. 


oo  the  SOtb  of  KkTcb,  187B,  to  recover  of  the 
LitUe  Miami  Mid  Columbus  uid  Xenia  Rail- 
road Coanmoj  a  tax  of  five  p«r  centum  on  al- 
legad  proota  ol  tho  Company  "  carried  to  the 
account  of  any  fund  or  used  io  construction," 

frodded  for  ty  the  Act  of  June  80,  1884,  ch. 
73,  see.  123, 18  Btat  at  L..  384.  amended  bv 
the  Act  of  July  18, 18M,  dt.  184, 14  Btat.  at  L., 
189.  AJuiywasvalTtdandtlietilalhadbythe 
court  The  caae  cornea  here  on  a  flndlnc  of 
focts.  From  this  Bndliutt  appears  "That  dur- 
ing the  period  coTered  by  the  petition,  tU.: 
f  rom  the  flrst  day  of  Jnlj,  1884,  to  the  SOUi  d» 
day  <d  Homnber,  1880,  loctniiTe,  the  defend- 
ant, in  good  fdth,  ngalariy  made  retunt  of 
earnlnga,  jKoflta,  Income  and  nbu,  and  of 
preflta  carried  to  the  acooont  ta  any  fund,  or 
used  for  oraatrucUoB,  ariring  or  aconibu;  to  It 
dnrine  aald  period,  intended  and  belterea  by  It 
to  embrace  ul  ancb  profits,  incomea  and  gafnr , 
and  all  mch  profits  carried  to  the  account  of 
any  fund,  or  used  for  construction,  which  by 
law  it  was  boand  to  rtfom;  which  retunia  wf  ~ 
received  and  accepted,  and  for  the  amount  __ 
which  asseaameDls  from  time  to  time  were  made 
of  the  tana  payable  thereon,  which  taxes  were 
r^nlariy  paid  t^  It  to  the  officer  lawfolly  an- 
Iboriied  bV  law  to  ooUact  the  same."  In  addi- 
tion to  this  it  also  appears  "  tbt  over  and 
above  the  amount  to  returned,  on  which  taxes 
wen  paid  as  aforesaid,  the  defendant  did  in 
fact  nuke  additional  eaiiiinga,  which  by  it  were 
canted  to  the  account  of  some  fund,  or  used  for 
construcdon  during  said  period,  amonnting  in 
an  to  the  sum  of  |168,707.2S,  on  which  no  tax 
bss  bem  paid." 

The  finding  also  shows  that  during  the  year 
1889  the  defendant  carried  to  the  debit  of  profit 
and  toss  on  Its  books,  Tarious  items  amounting 


In  aU  to  1184,896.08.  In  this  way  the  books 
show  no  OTofita  between  July  1, 1884,  and  No- 
I]  v«nber  80,  1869,  beyond  the  amount  on  which 


.  _.  _e  sum  to  charsed  up,  one  item  of 
(51,150.44  was  for  loti  and  deprecIMloa  on  book 
acconntB  and  other  choan  in  action, 
by  the  Company  prior  to  July  1,  ! 
wbidi  had  been  standing  on  (be  books  until 
1868  at  their  par  TBhia;  another  item  of  123,000 
was  for  the  Depreciation  in  the  value  of  bonds 
porcfaaaed  after  July  1, 1884;  another  Item  of 
1108,014.69  was  for  Uie  dq>reciation  in  the 
▼aloe  of  what  was  known  as  the  "  ftreet  con- 
nection tnck,"and  another  item  for  |S,3SS  was 
for  loeses  on  a  purchase  in  1867  of  ah&res  of 
capital  stock  in  a  cottoo  preet  companr. 

Upon  theae  facts,  so  found,  the  Company 
claimed  that.  In  ascertaining  the  amoimt  of 

Sroflta  liable  to  taxation,  there  tbonld  be  de- 
uctedfrom  the  earnings  during  the  period  for 
which  the  tax  was  claimed  these  several  items 
of  kei  and  depredation,  but  the  court  ruled,  as 
•  matter  of  law,  "  that  for  the  purpose  of  taxa- 
tion thedefendant  la  noteotitlea  bylawtomalce 
the  deduction  as  daimed,"  and  gave  Judgment 
forflTepercentonthewhoIe  sum  of  1168,707.83. 
In  our  (^inknt  there  waa  error  In  this  ruling. 
The  tax  in  question  Is  not  npon  taningw  "  car- 
ried to  the  account  of  any  fund  or  used  for  con- 


The  law  evidently  cootempiated  an  annual  state- 
meat  of  account*,  and  )n  this  way  an  annual 
striking  of  balances  between  g^ns  and  losses. 
When,  in  such  statements.  It  appeared  that  a 
part  of  the  excess  (rf  gains  over  loeeea  had  been 
used  for  construction  or  added  to  some  fund, 
then  a  tax  was  to  be  paid  <m  what  had  twen  so 
ntedoT^proprlated.  This  was  part  of  the  m- 
tem  adopted  for  the  taxation  u  the  "  prolfts, 
income  or  gsim"  of  railroad  cornvatioas. 
which,  as  was  said  biS.S.O».  v.  OMtelor,  100 
U.  B.,  096  [XZV. ,  847],  It  was  the  object  of  tUt 
sutnte  (0  provide.  A  tax  was  put  on  dividends. 
Interest  paid  in  the  ordinary  way,  and  prejfitt 
used  for  construction  (v  carried  to  some  fund. 
This  was  a  daariflcatlon  of  the  income  of  llie 

irporatloD  for  the  purpoaea  of  taxation. 

Di  the  present  case  there  has  been  no  BSSOt» 
ment  of  a  tax,  but  the  United  States  have  sued 
to  recover  such  sum  as,  npon  an  Investigation 
of  the  accounts  of  Uie  Oompaoy,  it  dtall  appear 
ongbt  to  iMve  been  p^d.  The  Imrden  of  luoof 
Is  upon  the  Government  No  more  can  be  re- 
covered than  is  diown  to  be  doe.  In  presenting 
the  evidence,  no  attempt  eeema  to  nave  been 
made  by  the  United  Btatea.  to  state  annual  ac- 
counts and  ascertain  the  amount  to  be  paid  on 
Ibatbasis.  The  court  has  found  that  between 
July  1, 1864,  and  November  SO.  1809,  eanhiga 
'-  ibe  amount  of|ie8,707.S9  had  been  used  for 

nstrucdon  at  carried  to  the  account  of  some 
fund,  but  It  has  also  (oood  that,  between  the 
same  dates,  the  Company  lott  ftSB.OOO  by  de- 
predation in  its  investments  m  bonds,  and 
90,220  by  depreciation  In  the  stock  of  a  cotton 
press  company.  &  the  view  we  take  of  the  law, 
then  nimt  should  have  been  deducted  from  the 
earnings  as  ascertained  before  fixing  theamonnt 
of  immis  on  whidi  (he  tax  was  to  be  paid.  It 
is  not  stated  with  certainQr  in  the  flndlng  at 
what  dales  the  loaeea  actually  occurred  which 
are  represented  by  the  items  of  961,168.44,  de> 
preclation  in  the  value  of  book  account*  and 
choses  in  action,  and  9106,014.63,  depreciation 
in  the  value  of  ttie  street  connection  track.  Fes' 
this  reason,  we  are  unable  to  dedde  whether 
these  losses  or  any  part  of  tbem  should  be  de- 
ducted. As  tfae  omissicni  to  make  the  finding 
sufficiently  specific  in  tiiis  particular  undoubt- 
edly arose  from  the  fact  that  the  court  ruled  as 
&  matter  of  law  tluU  no  deductions  could  be 
made  on  account  of  losses  of  thii  character,  we 
will  remand  the  cause,  so  that  further  inquiry 
may  be  had  on  that  point  This  we  have  au- 
thority to  do  under  tectloa  701  of  the  Hevlsed 
Btatutes,  which  allows  a  cause  to  be  remanded 
for  "  such  further  proceedings  to  be  had  In  tbe 
inferior  court  a*  the  Justice  of  the  case  may  re- 

TTttju^pnent  of  Me  Oireuit  Qntrt  it  natntd 
tS  (M  Mvss  rtmandtd,  with  Instruction*  to 
_jduct  from  tbe  amount  of  earnings,  as  ascer- 
tained upon  the  former  trial,  the  items  of  929,- 


<  000,  depredation  In  the  value  of  bonds,  and 

■  90,2S0.aeprectitlonin  titevalueafGottonprMt 

ion  profiu.    Earoingt  used  to  stock,  together  with  tod)  other  ioin*  induded 

dividends  are  taxable,  whether  hi  the  Items  of  961,106.44,  depredatloD  In  book 

il  profits  or  not;  but  earnings  used  for  con-  acconnle  and  choses  in  action,  and  9106,014.89, 
idon,  or  carried  to  the  account  of  a  fund,  Idepredatlon  In  nine  of  the  ttreet  connection 

10811.8,  .             ,   tt» 


ib.Gooij^lc 


SupsEiu  ComtT  or  tbk  Ckited  Statu. 


tnck,  M,  upon  furtlMr  heuing  ahall  be  found 
to  KMesent  Iomm  sccniinE  to  Uie  Comptui;  be- 
tween July  1.  1864,  ind  November  80, 186&, 
and  fa>  render  JudnneDt  only  for  auch  to 
amount  of  t»x  m  ahdl  appear  to  be  due  upon 
thatbatft. 

,  Cleik,  Bup.  Ooart,  U.  B. 


[X88j  JOHN  S.  FABLOW,  Recdverof  the  Oimcin- 
KATi,  Sasddbkt  axd  Clxvklaud  Rulbqad 

COHPANT,  Aj^, 

9. 

BYLVASVB  EEIXT. 
(See  S.  C  Beponar^  ed.,  tae-fU.) 


Oct.  Tkbm, 


L  Itliculpabk 


inesleot. 
i  niaul  U 


._,  -a  the  bMo 

n  uaekM  tomakeaoolUiion 

with  an  approaahlnf  tisln  Inevitable. 

E.  It  !■  not  ooDDTlbutoiT  MVUsenoe  for  a  paaasa- 
Ker  to  ilde  with  hla  elbow  on  tbe  Bill  of  an  open 
window,  when  by  a  oolllaloD  bli  arm  la  Jarred  out- 
aide  of  tlie  car  and  broken. 

[No.  2M.] 
BaimiHtd  Apr.  t,  IB8S.    Deeidai  Apr.  10, 18S3. 

APPEAL  from  the  Circuit  Court  of  the  United 
Btatea  for  tbe  Northera  District  of  Ohio. 

The  hlatory  and  facta  of  the  case  fully  ap- 
pear in  the  opinion  of  the  court. 

Mr.  8.  A.  Bowvi»n,  for  ^>pellant: 

The  appellee  was  guilty  of  contributoiy  neg- 
ligence in  placing  liu  arm  In  the  open  window. 

Ibdd  V.  B.  R  Co.,  8  AUen,  18;  R.  B.  Co.  v. 
MeClvra,  B6  Pa.,  e04;  B.R.Oo.^.  Biekingt,  S 
Buah.,  i;  P.  A  O.  R.  R.  Co.  v.  Andrttei,  SQ 
Ind.,  829;  i.  4  a  ii.  &  Cb.  T.  Rutlterford,  20 
Ind..  88. 

The  party  injured  cannot  recover  if  he  con- 
triliuled  tn  any  degree  to  the  injury. 

Oeitlman  v.  Seaa,  26  Ohio,  ffi. 

Mr.  B.  F.  Bnoklwid,  for  appellee; 

Tbe  position  of  the  appdke's  arm  was  not 
mgUgence,  under  the  dKUiuBlances  Railro*d 
Gompwiiea  ue  bound  to  keep  all  obatmctioiu 
to  far  awi^  as  to  prevent  the  poaaibllity  of  ool- 
IMoD  with  panenger  trains.  It  is  almost  a  tinl- 
venal  habit  for  paasengen  to  rest  their  anne  on 
the  window  siU  when  the  windows  on  up,  In 

OurHt  V.  b' B.  Co.,  6  HcLun,  401;  Barton 
T.  B  R  Co.,  08 Ho.,  808;  B.  B.  Oo.  v.  Grfgory, 
08  ni.,  272;  A  -fi.  a>.  v.  Fbndrom,  SI  111.,  883; 
Winter*  t.  R  B.  Q>.,  80  Mo.,  468;  O.  C.  it  0.  B. 
B.  Co.  v.Terrv, BO.  St.,  S«l;  Whart  Neg.  sec. 
882. 

If  there  be  ne^igence  on  the  part  of  the  ^>- 
pcllee,  yet  if,  at  the  time  when  the  Injury  waa 
committed,  it  might  have  been  avoided  by  the 
appellant  In  the  exercise  of  reasonable  care  and 


,.  B  A  a>.,  8  0.  St.,  178:  B.  B.  Oo. 

f.  Stattman,  28  O.  Bt.,  Stt;  R  R  ih.  t.  Bint, 
SS  O.  St  081;  Sibbora  r.  Thompton,  100  Haas., 
288;  Brmtn  t.  B.  R  Co.,  00  Ho.,  481. 


Non.-Hy  tlU  Avedom  ef  pbUnttf  from 
lorv  neoHpnufc  naecMorv  M  ent<U<  Mm  tb  ,uu»i, 
■ae,  iwC«  to  Btokes  V.  Sattonalall. »  D.  8.  (18  FM.},  UL 


Jfr.  Ciatf  Jvit  '<M  W»Ite  deUrered  the  oi^ 
ion  of  the  court: 

While  the  dncinnaU,  Bandnskv  and  CIei«> 
land  Railroad  was  being  operated  by  John  S. 
Farlow,  a  Beceiver  appointed  by  the  Circuit 
Court  of  the  United  States  tor  the  Northern 
District  of  Ohio,  in  a  eoit  for  the  forecloaure  of 
a  mortgage  on  the  road,  Sylvanua  Kelly,  a  pat- 
Benjeer  on  one  of  the  trains,  was  injured  by  the 
colMoD  of  a  cat  tn  which  he  was  ridingVith 
a  freight  car  standing  on  a  side  track.  Kelly 
thereupon  petitioned  the  Circuit  Qmrt  for  leave 
to  sua  the  Receiver  in  tbe  Court  of  Comtni» 
Pleas  of  Bandusky  Coon^,  Ohio,  to  recover  for 
tbe  injuries  he  had  sustained.  This  wai  de- 
nied. Be  then  asked  leave  to  file  his  cam> 
plaint  against  the  Receiver  In  the  snlt  for  fote- 
cloeure.  This  was  Rranted,  and  Ae  Receiver 
ordered  to  make  his  defense.  Kelly  thereupon 
filed  In  tbe  circuit  court  his  complaint,  in 
which  he  set  forth  his  daim  growing  out  of  the 
alleged  carelessness  and  neglect  of  the  Receiver 
and  his  agents,  and  prayed  that  an  inquiry 
micbt  be  had  aa  to  tbe  amount  of  his  damacea 
and  the  Receiver  ordered  to  pay  the  aame.    Ttib 


car,  by  ai  ^ 

window  of  said  car  that  it  projected  ou^ 
■*- in  contact  with 


gence  or  that  of  his  aervants  or  ^ents,  and 
averring  that  it  waa  "  Canted  by  the  neglieence 
and  want  of  care  by  the  Bald  Sylvanua  KellT  in 
improperly  exposing  himself  to  injury  wnile 
riding  on  said  car,  by  so  placine  his  arm  in  an 

open  window  of  saia  ca 

side  thereof,  and  therebi 
said  standing  car."  Alter  tbe  issue  waa  thus 
made  up,  the  matter  waa  referred  to  a  special 
master,  on  the  application  of  Kellv,  "To  hear 
the  matters  set  forth  iiT  said  complaint,  answer 
and  repllcalion,  and  auch  evidence  as  tbe  par- 
ties may  offer  relevant  and  pertinent  to  tbe 
issues  tbereiu  made,  and  determine  and  report 
whether,  under  tbe  law,  the  aaid  Receiver  la 
liable  for  the  Injuries  complained  of  by  the 
said  Sylvanua  Kelly;  and,  if  so,  tbe  amount  of 
compensation  which  said  Sylvnnus  Kelly  shall 
be  entitled  to  receive  for  the  aame;  '  *  • 
and  that  he  report  his  flndings,  together  with 
the  evidence  and  costs  of  his  proceedings,  to 
this  court  as  soon  as  poarible,  at  tbe  January 
Tenn  thereof. " 

Under  thia  order  the  master  heaid  tbe  cat* 
and  reported  hi  nbalance  the  f  oUowlng  facta: 
BeUefont^ne  Is  a  statioa  on  the  line  of  the  road 
at  whldi  paaBeneer.tiah)B  stop  and  pats  each 
other.  Immediatuy  south  of  the  town  it  a  tide 


from  north  to  south,  of  about  four  feet  b 
whole  distance  of  one  thouaand.  On  the  mom- 
hig  of  the  2Sd  of  August,  1877,  three  freight 
cars  were  standing  on  thesldetrack.two  of  them 
near  the  north  switch,  and  one  about  one  hun- 
dred and  thirty-five  feet  from  the  south  S¥rltch. 
Kelly  waa  a  paasenger  mi  a  pasKneer  tnin  go> 
log  north  on  the  road  that  day,  and  bad  a  seat 
about  midway  of  the  car  near  an  opm  window. 
Having  a  aevere  headache,  ahortly  bettne  the 
train  reached  the  aouth  end  of  the  tide  track, 
he  phu!ed  hit  right  elbow  on  the  sill  ot  bate  of 
the  open  window  and  retted  bit  bead  on  U» 
right  hand.  Tbe  train  on  which  be  rode  waa  t» 
pass  another  gohig  south  at  Belief  ontalne  about 


ib.GoogIc 


WnionT  T.  Dxrixo  States. 


noon  of  the  day.  The  irntn  gofsiR  toutli  tirrived 
■t  Uie  nortb  end  of  Uio  aJde  track  nboul  tn'cQty 
mlDuieB  ixtan  that  on  ivhich  Eelly  was  riding 
»eo]reactied  the  south  end.  The  train  from  thenono 
was  Bvitched  from  Uie  main  track  on  to  tbe 
ride  tnck  at  the  Dortb  end,  and  to  make  room 
for  iluU  pnahed  Qie  ti*  o  freight  cars  aouth- ' 
ward,  tmtnng  them  In  motion  toward  tbe  south 
end  of  Ute  aide  tiack  on  the  down  grade.  The 
brake*  on  the  freight  can  were  not  attended  to, 
and  tbe  Iropulw  given  tbem  by  the  incoming 
train  caused  them  to  move  the  lingle  car  stand- 
ing nemr  the  aouth  bnd  of  the  siae  track 
pomt  so  near  the  main  track  that  the  train : 


lo  ten  nilnutea  before  Uie  train  from  tbe  south 
arrived.  While  the  freight  car  stood  In  this 
dangerotuproilmit;  to  the  main  track,  tbe  train 
from  the  south  came  up  at  more  than  ordinary 
■peed,  and  the  forward  ri^t  hand  comer  of  tbe 


dow  tOl  outward  over  tbe  window  sill  and  onl- 
aide  of  the  car,  bringing  hla  forearm  in  contact 
with  tlM  freigbt  car,  wbOe  bla  arm  above  tbe 
elbow  was  prised  against  the  side  of  tbe  win- 
dow. Tbe  train  In  which  Keltv  was  riding  be- 
ing in  motion,  his  arm  waa  dusbed  and  broken 
IkTow  and  above  the  elbow  in  such  a  manner  as 
to  require  ampntatioo  near  the  shoulder. 

As  concludons  of  law  from  these  ftutta,  the 
muter  found  that  there  waa  negligence  in  ibe 
maoagement  of  the  railroad  in  allowing  the 
freight  car  to  atand  BO  near  the  main  track  when 
the  train  from  tbe  aouth  came  up,  and  in  not 
keeling  the  train  from  the  aouth  under  control 
M  it  approached  the  station.  He  also  found  that 
Kelly  waa  not  in  fault,  under  tbe  drcamstancei, 
for  resting  Ui  elbow  on  the  sUl  of  the  open 
window. 


that  tbe  elbow  of  Kelly  rested  on  tbe  sill  or  base 
of  tbe  window  until  it  waa  thrown  outride  by 
the  force  of  the  colliaion;  and,  8,  because  he 
found,  aa  s  couclntioB  of  law,  that  it  waa  not 
an  act  of  nef^gence  for  Kelly  to  ride  with  bis 
elbow  on  the  Bill  of  the  open  window. 

llie  conit  overruled  the  exceptions  and  or- 
dered the  Receiver  to  nqr  Kelly  for  his  damagea 
the  snm  of  fS,ODO.  From  thu  order  an  atqwal 
was  allowed  by  Mr.  Juttke  Bwayne,  at  that  time 
a  Juatice  of  this  court  and  assigned  to  theSixtb 
Circuit, which  indndea  the  Northern  District  of 
Ohio. 

Tbe  qoMtions  argued  here  are  those  presented 
by  Ibe  exceptions  below.  After  examining  the 
testimony  reported  by  the  master,  we  are  entire- 
ly aatisfled  with  hla  findings  of  (act  There  can 
be  no  doubt  whatever  of  tbe  culpidjle  ne^ect 
of  tbe  managers  of  tbe  road  In  leaving  the 
freight  car  to  Hand  on  the  side  track  so  near 
the  main  track  as  lo  make  a  collision  with  tiie 


biwoopr.    Task 

Jamn  H.  UoKosney,  dark,  Bop.  Cmnt,  U.  a 


IN  D.  WRIGHT,  J.  M.  BABS,  Exr.  of 
.  H.  WELLe,  Deceased,  bt  ai-,  P^.  in 


UNITED  STATES. 

(See  8.  c;.  ua  IT.  B.,  M,  nb) 

DiMUft  turttg- 

Wbere  dmaim  IndorM  on  tbe  reportof  a  lurrey. 
"We  hereby  accept  the  irlthln  survey,  and  oonskler 
the  wme  as  binding  upon  us  on  and  after  this  date,** 
It  la  In  lav  a  wmlverof  a  deUvery  of  a  copy  of  thB 
lepoit  to  Uiem. 

[No.  aw.] 

BiOmitttd  Apr.  1, 1SS3.  Decided  Apr.  IS.  1883. 


This  action  waa  brought  tn  the  district  court, 

by  the  defendant  in  error,  on  a  distillers'  bond. 

The  trial  resulted  In  a  verdkt  and  Judgment 


tielow,  the  defendants  lued  oat  this  writ  of 


laeuffldendy  stated  by 


The  factoid  the  ct 
the  court 
Mmrt.  B.  McP.  Smith.  I 

gmv  and  J.  M.  Wilton,  for  plaintiff  in  error. 

Mr.  WUU*m  A.  MftoxT',  AtH.  At^Om., 
for  defendant  in  error. 

Mr.  CMtfJutietWaitm  delivered  the  opin- 
ion of  the  court: 

This  was  as  action  on  adlBmieT8*bond,  tore- 
cover  the  dlftoence  between  taxes  assessed  ac- 


production,  ^le  defense  waa,  diat  a  copy  of 
the  offldal  survey  had  not  been  aerved  on  tbe 
dismtera.  Section  8264  of  the  Revised  SUtutee 
provides  for  a  survey  of  the  diatHleiy  by  the 
collector  and  a  written  report  thereof  in  tripli- 
cate, "Of  which  one  copy  shall  be  delivered  to 
the  dlstUler,  one  copy  shall  be  retained  by  tbe 
collector,  and  one  copy  shall  be  transmitted  to  [2883 
tbe  Commissioner  of  Intranal  Revenue,  and  the 


survey  shall  take  effect  upon  the  delivery  of  such 
copy  to  tbe  dlstUler."  In  FlaboA/  v.  /!ilnrk,  16 
Wall.. B40  res  U.  6.,  ZZl..  811],  it  wu  held, 
followlDg  ue  rulings  of  the  Commissioner  of 


Intranal  Revenue,  that  the  dlstUleT  was  not  lia- 
ble for  the  capacity  tax  unUl  a  copy  of  the  sut- 
vey  had  been  delivered  to  bim. 

Id  the  present  case,  it  appeared  that  no  coot 
of  tbe  survey  had  ever  be^  delivered  to  tbe  dis- 
ffHers,  but  when  the  bond  sued  on  waseiecutcd 
the  distillers  signed  the  following  indorsement, 
written  on  tbe  report  of  the  survey  which  bad 
been  made:  "We  hereby  accept  the  within  sur- 
vey, and  conrider  the  same  aa  tdadlDg  upon  ua 


and  after  thia  date,  September  IS,   1878. 

B.  Wright  Thomas  Tucker."  The  court 

below  decided  that  thb  indorsement  was  In  law 


John  B.  Wrigt 


awaiverof  adellvery  of  acopyof  the  report  to 
Ibe  dtiUllers,  and  that  the  tax  was  consequently 
coUectible.  To  this  we  agree.  The  lanpiag* 
of  tbe  Act  is,  that  "The  survey  shall  takeelTcct 
7*7 


ib.Gootj^lc 


BUPRZU  COUBT  OF  TBI  UinTKD  StaTU. 


«poa  tbe  delimyof  mch  oop^totliedlitlller.'' 
TLli  U  eqidTBleiit  lo  uyiw  that  tbe  txavtij 
ahtll  be  bindlnc  os  tbe  dutlQer  when  tbe  copy 
it  delivered  to  bim.  Wben,  tberefore,  tbe  dls- 
tUterintbUc 

ulaUd  that  ft  „  • 

aald  thai  be  wonld  consider  the  anrrey  aa  hav- 
ing effect  witbont  tbe  f  cnrnal  delivery  of  k  copy. 
This  be  might  do. 

ThtjvdgmetUiM  i^ghtntd. 

True  nopr.    Te«t  i 

Janua  U.  HoKaanar.  Cli^  Bop.  Osnrt,  V.  B. 


CHARLES  EDWARD  LEWIS,  F^f.  in  £ 


(Bee&  C  Bepoitar^  ed.,  n 


L  UdIob  poirer  ha*  been  Bl*ea  hr  the  LerWi' 
ture  ton  muniolpal  oorporatlon  to  nmnt  pecuniary 
■Id  to  railroad  OOTponQont,  all  bonoa  of  tbe  munlo- 
Ipallty,  kaued  lor  luch  a  purpoae,  and  baarlng  evl- 
4MMe  <tf  tbe  purpow  on  their  bwei  an  void  even  la 
-tbobandaot  bonajUe  hoUen,  wbetber  tbe  people 
voted  tbe  aid  or  not. 

t.  Oorporato  rMOoatioa,  vttboutantborltv  rrom 
tbe  Leirlalature,  eanoot  make  a  munkdpal  bood 
valid  wbloh  WM  void  irben  iMued,  tor  want  of  lesla- 
laUve  power  to  make  It. 

[No.  280.1 
Submitttd  Apr.  4,  lasa.  DtiSitd  Apr.  M,  l$89. 

FERBOR  to  tbe  Circuit  Oonrt  of  tbe  United 
Blatea  for  tbe  District  of  Louisiana. 
Thia  action  was  brought  in  tbe  court  below. 


1)y  the  plaintiff  in-  error,  to  recover  tbe  amount 
-of  certain  overdue  inlereat  coupoua  beloiu;lng 
to  oinetj  negotiable  boodj  for  tl,000ea(£,  is- 
sued by 'the  defendant. 

The  porUet  waived  tbe  tnterventloaof  a  Jury, 
and  having  agreed  upon  the  facts,  lubmitted 
tbe  caae  to  tl>e  court 

It  appeared,  from  tbeureement  of  the  par- 
ties, that  OD  June  SS,  I87£  the  city  coondl  of 
Sbreveport  enacted  an  orainance  which  pro- 
vided for  the  punihaae  of  certain  real  estate,  to 
be  donated  to  the  Texas  and  Fadfic  IWIioad 
-Compnny,  upon  wlikb  tlw  company  was  per- 

~ ''~  to  maintain  and  eBtablish  ita  depots 

fne  shope;  which  provit 

le  price  of  said  real  estate  by ^ 

of  tbe  bonds  of  tbe  Cl^  to  the  amount  of 


maueutlv 
madif 

'  e  of  said  real  estate 
I  bonds  of  tbe  City 

,,,.,  payable  forty  yeai , 

bitereat  at  eight  per  cent  per  annum,  p^'abte 
seml-aonnally,  and  with  interest  coupons  ~' 
tacbed;  which  provided  for  the  levy  of  an 
nual  lax  to  pay  the  principal  and  interest  (rf  said 
bonds,  and  which  provided  that  said  ordinance 
should  be  submitted  lo  a  vote  of  the  people  of 
the  City  lor  their  ratlflcation  and  approval; 
ordinance  ia  the  only  one  by  virtue  of  which 
tbe  bonds  in  question  were  ianied  and  sold ;  that 
-on  July  1,  1873,  the  aaid  ordinance  waa  sub- 
mitted to  a  vote  of  the  people  of  tbe  City,  and 
•even  hundred  five  votea  were  caat  for,  and 
three  votes  afaiiurt,  ita  ratlflcation  and  approval, 
and  tite  boc£  were  accordingly  issued;  UiatUii 
plaintiff  is  a  haMif''i  "wner  of  tbe  bonds  tc 
-which  the  coupons  su<d  on  belong,  ond  of  said 
-738 


coupon*,  having  purcbaaed  said  bondawUb  a 
conponsattadiea  In  open  mariiet,  paying  tber 
for  el^ty-flve  oenla  cm  tbe  dollar. 


question,  that  they  were,  therefore,  void,  and 
that  the  defendant  was  entitled  to  Judgment: 
whereupon,  the  plalntlfl  sued  out  this  writ  of 
—tat. 

Mntn.  JamMOraaifff^M.  M.  Onm<,and 
AifrtdBnwit,  for^aiutiff  in  error; 

Tliia  dtarter  and  Uils  Identical  purdiase  have 
been  befor*  the  Supreme  Court  of  Louidana. 
and  the  power  to  purcbaae  I'eal  eatale  held  to 
be  oonf erred. 

Bdm  V.  Bhrtttport,  S6  Ia.  Ann.,  886. 

The  City  had  authority  to  purchase  this  land, 
under  secuons  2  and  81  of  the  diarter. 

J«t:  Mimic.  o/N.  0.  V.  MeDonougk,2  Rob. 
{U.},  8M;  Bdtt  v.  Bhreeeport  (lapra). 

The  question  then  arises:  had  this  City  au- 
thority to  isaue  negotiate  bonds  to  raise  money 
with  which  to  pay  for  the  ai^me,  or  a  part  pay- 
ment thereon  T 

Where  a  corpomtlon  ia  nuthorized  to  do  any 
—.t,  and  no  mode  is  pointed  out  for  Its  ozerciac, 
it  may  adopt  any  which  in  Its  fudniKnt  will 
■"Wt  aecure  tbe  puipoae  contemplate. 

Life  Itu.  AT.  Oo.t.  Zonwr,  0  Fla  ,  110;  Oa- 
Una  V.  (Win'lA,  48  RL,  42S;  BlaU  Board  v.  H. 
G'..47lnd.,407. 

The  power  in  a  municipal  corporation  to  par- 

use,  carrlea  with  tt  power  to  mcur  Indebled- 

)at  for  the  purchase  money,  and  to  Issue  its 
jotlable  obligations  promic'^' 
itedneas  at  a  future  day. 

/^Ktlifa  V.  AwtfMK,  SB  Rarb ,  S22;  1  i)^^.,  Mun. 
Corp. ,  8d  ed.,  aec.  116,  p.  144;  2  Dan.  Neg.  lusL . 
461 ;  Jfi'Oi  V.  fflAMon,  11  Wis.,  470;  Aini;  V.  CAiW- 
(mU«,7  Ohio  (part  2,),  81;  t^lt  v.  Marion,  7 
Wis.,  888;  Clark  v.  &4orf  Dirt.,  8  R.  L,  10»; 
Kadutm,  T.  Bu-Sala,  14  N.  T  ,  8G8. 

Holding  that  municipal  corporations  general- 
ly have  the  power  lo  isane  oonda  ana  noiea 
without  exptcae  authority;  se^  alao,  0(a%.  v. 
FiU^nm,  41  Pa.,  278;  Dontdat  v.  Fsmn^ 
Oibi,  S  Kev„  147;  Hot  y.  Uarpeth  AeaOma, 
1  Heisk..  283;  Jdam.  V.  J!.  R.  Cb.,  8  CoW.,6«; 
A  R.  Co.  r.SkanmUe,  lSInd.,88fl;  OoImmv. 
Oarmih,  4S  ni.,428;  MiOer  v.  JSoonf,  6eind., 
182. 

Where  the  power  of  taxation  Is  ^ven  to  a 
municipal  corporation  with  which  to  accom- 
plish the  ordinary  and  usual  objects  of  ita  or- 
ganlzatiOD  or  for  apecifled  purpoeea,  and  no 
other  express  power  u  glveo  to  raise  money,  it 
may  be  best  lo  construe  ita  powers  strictly,  al- 
tlwug^  the  weight  of  authority  is  opposed  to 
such  limitation. 

JRUt  V.  OUaton.,  11  Wis.,  470;  Sma  Agttmi. 
tie.,  Oa..  v.  Bebinnm,  80  Ind.,  688;  Bank  v. 
Ztonn'tls,  60  Ind..  604;  Zynds  v.  7Ke  Cb.,  18 
Wall,  8  (88  U.  B.,  XXL,  372);  S/ieffiOd  v.  Jn- 
drm,  S6  Ind.,  1S7;  Kdlg  v.  BrvMyn.  A  HilL, 
868;  Oaima  v.  Corwitk  (tupra);  Tiidxr  v.  £■■ 
UisK  n  N.  C,  267;  Kelehvm  t.  Bugato,  14  K. 
T.,  8U;  Sturtnanti  v.  Alton,  8  HcLcan,  888; 
Avttin  V.  Cotanj/,  01  Iowa,  108. 

Where  the  power  of  taxatii»)  is  given  merely 
as  an  incident  to  enable  the  corporation  to  cany 
out  the  usual  purposes  of  its  oiganliatlon,  and 
it  is  auiboricM  to  do  other  and  Independent 
things  which  require  the  use  of  money,  and  ea- 
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pcclallj'  ff  in  large  and  uduiukI  minu,  aucfa 
the  purchase  of  property  and  tbe  coDatrudlon 
«f  buildings,  tbe  weight  ot  sutboritf  Ig  that 
Ihej  msj,  where  it  Is  not  expreraly  prohibited. 
Iwrrow  the  monej  and  gtve  notes,  uonds  nnd 
«ihcr  usual  eridencea  of  uidebtednes  therefor, 
u  incidental  and  necessarilj  implied  from  tbe 


Gltat^n,  11  Wis.,  470;  BarUty.  Ohillieot/ie,  7 
Ohio  (part  3),  81;  Board  v.  Daj.  19  Ind.,  450; 
Jilllcrv.  Board,  68  Ind.,  163;  Bk.  of  Stvi  ^J- 
Aony  T.  ifanci^,  60  Ind.,  G04;  OauwT.  CTaritt- 
«■«<,  5  Dill.,  165;  Lynde  v.  Tlte  Co.  (.lupra); 
fbiiee  Jv.ru  Y.Biitltm,  15  Wall.,  668  (82  U.  S., 
XXI.,  SSt):  BSes  T.  SinDtporl.  26  U,  Ann., 
«S6. 

And  that  Is  tnte,  almost  without  ezceptii  . 
where  the  notes  and  bonds  are  Inuod  to  raise 
funds  for  an  indebtedness  already  created,  as 
in  the  case  before  the  court. 

CCirrk  v.  School  Diit,  8  H.  I. ,  1M;  AutUn  ▼. 
OoloKS,  Bl  Iowa,  108;  WiUinmtpoTi  t.  0am., 
M  Pa.  St. ,  487;  iff  Muitie.  JIT.  0.  t.  McDonoagh, 
1iBoh.,242;  Barrvy.  MertA.  StfA.  a>.,l  Sandf., 
CI...  280;  Carti*  v.  LeadU.  K  N.  Y.,  9-63; 
Smia  V.  Laie..  81  N.  Y.,  8B6;  Bank  v.  ChiUi- 
wUie,  7  Ohio,  part  3, 81 ;  KOcfmm  t.  Buffalo,  14 
N.  Y.,  866;  jUugl^  v.  Fiffi'nte  Of^,  6  Nev., 
147. 

Power  to  borrow  money  la  almost  universallj 
conceded  to  cany,  by  implication,  authority  to 
tbe  munidpal  corporation  to  laaue  bonds  and 
other  securities. 

Commonatait/i  t.  PitOburff,  84  Pa.,  4H;  B. 
R.Co.  T.  EiaiaeitU,  IS  Ind.,  N6;  Oommoweealth 


Wall.,  87a«»U.8.,XVII.,568);flMeM' 

UftgtoA,  8  Wall.,  6H  (TO  U.  S.,XV1II.,  79);  A 
VofV.  Ateftmmd,  ISQrat.,  iSti-OaUnat.Cor- 
vith,  48  ni.,  428;  WxUiammort  t.  QmmonuieaUA, 
84  Pa.  St.,4»r;  Stttyy.  MaifBr.ABia.Xli;  Pa- 
Jiee  Jury  v,  Britton  (mpm);  Miliur  t.  Ananev- 
Ja,  9  Woods,  687;  Jfayw  t.  JhnMm,  87Ga.,B70! 
Jtartor  T.  Sakigh,  75  N.  O.,  267;  Jfener  Co.  f. 
Baekett,  1  fTaU.,  BO  <68  U.  S.,  XVn.,  000); 
JTwtfPT.  JfteMOft'tw,  1  WaD.,  S84  (<S  U.  a, 
XVII.,  064);  Lgndt  t.  rA<  0).  (npni). 

If  tlte  Issue  was  improper,  it  was  committed 
\if  tbe  olBcera  of  the  Corporation,  and  it  Is  es- 
topped from  setting  it  up.  

£  .Uneoln  v.itewnport,  94  U.  S.  ,801  (XXIV. , 
822);  Sttptniton  t.  OtUbraith,  99  U.  S.,  SI4 
<XXV.,  410). 

This  is  at  moat  a  mere  lirssulari^  In  the  ex- 
ecution of  a  power  coramitted  by  the  officers  of 
tbe  Corporaoon,  of  which  the  City  Is  now  es- 
topped from  laUnff  ad*antue. 

Superviton  t.  SAenet,  0  WaD.,  77S  (78  U.  S., 
XVIIL,  OH);  &eiagfor8im.  t.  if.  London.  29 
Conn.,  174;  KtiOtbtiTjf  t.  FHek.  84  ni.,  406; 
FtndUbm  (h.  t.  Amg,  18  Wall.,  297  OW  U.  8., 
XX..  B7B);  Bimttt  r.  JtffertonUOe,  S4  How.  ,387 
<«S  C.  8..  XVI.,  864);  Sating*  Bk.  t.  Spring- 
field, 4  F.  R,  376;  WoodhuU  v.  Beat^  Co.,  8 
WaD.,  Jr.,  ST4;  KamMdl  y.  Long,  93 U.S.,  643 
fXXIII.,  702);  Laeity.  Ormn.,  100  U.  B.,  739 
(XXVI.,  998);  Warrm  Ck>.  v.  Mant.  97  U.  8., 
96  ptXIV.,  977). 

ifr.  B.  F.  JoiuM,  for  defendant  In  error: 

The  plaintUTi  claimls  resisted  on  the  ground 
that  the  dty  council  of  the  defendant  was  ab- 
108  U.S.  U  8.,  Book  37. 


nocent  a  boldGr  he  may  be,  or  how  good  the 
faith  in  which  the;  may  have  been  acquired. 

Snon  Co.  T.  AiiA-avaa,  21  Huw.,  643  (62  U. 
8.,  XXII.,  310);  MarOi  v.  PaUan  Co.,  10  WaU., 
683  (77  U.  8.,  XIX..  IMS);  DiU.  Mun.  Corp., 
sec.  426. 

The  power  of  taxation  Is  granted  as  a  means 
of  carrying  out  these  purposes.  The  diversion 
of  these  revenues  to  other  purposes  is  unlnwful 
and  uUramra.  If  Itlsdcwrsblethat  amiinjci- 
pal  body  should  hare  tbe  power  of  subscribing 
to  railroads  or  plank  mads,  or  oF  issuing  com- 
mercinlsecuritiestobesoldin  thcfluancialinir- 
kets,  it  Is  time  enough  for  it  to  do  so  when  an- 
thori;ted  thereto  by  legislation.    It  posscsRi's  no 

Kwers  but  such  as  are  given  to  it  expressly  or 
.  ncceWMty  implical'on. 

Chitliolm  V.  Monlgomtrji,  3  Woods,  SM;  see, 
also.  Dill.  Mun.  Corp..  sec.  106;  Mayor  y.  Buy. 
19  WaU.,  468  (86  U.  S„  XXII,,  164);  Ennpp  v, 
Oiboken,  80  N.  J.  L.,  394;  Uamtiny.  ifcidvilk. 
6  Neb.,  327;  Jonca,  R.  R.  Sccur.,  sees.  332, 223. 

The  decisions  of  the  Supreme  Court  of  tlie 
United  States  are  uniform  to  the  effect  that  a 
municipal  corporation  cannot,  without  legisla- 
tive authority,  lasue  bonds  in  aid  of  an  extrane- 
ous object. 

Martliy.  ITullon  Co.,  lOWalL.  e76(77U.  8., 
XIX.,  1040);  Ptadkton  y.  Amf,  18  Wall.,  2S7 
(80  U.  8.,  XX.,  079);  Xenitiwtt  r.  Buiitnimm. 
16  WaU.,  402  (88  U.  8.,  XXI.,  319);  St.  Jatpk 
y.  Bager*.  16  WaU.,  644  (83  U.  6.,  XXI.,  SS.S); 
SarAmany.  Battt  Oo..V2\:.  8.,66g  (XXIII., 
747);  Golomay.  Eaee*.  93  V.  8.,  4e4(XXI[I., 
579  ;  S-Ottava  r.  ArUM,94U.S.,aaO(XXlV., 
IM). 

Mr.  Okt^  JuMet  WmlU  delivered  the  oirin- 
ion  of  the  court: 

This  waa  a  suit  brought  to  raoover  the  ammtnt 
of  certain  coupons  cut  from  bonds  isaoed  by  the 
"'' of  8hreveport,  Louisiana,  which  appear  on 
face  to  have  been  lasued  "in  aid  of  tbe 
Texas  and  FadBoBailroBdComMny.''  In  point 
of  fact,  tbe  bonds  were  used  to  buy  lands  to  be 
doiuted  to  the  railroad  oompanTaaasUeforda- 
pots  and  raacblne^shopa. 

We  have  bad  occadoo.at  tUs  Term.ln  the  rase 


munlclpalltv,  Issued  fo?  such  a  purpose,  and 
bearing  evidence  of  that  fact  on  their  face,  are 
void  even  In  the  hands  of  bona  fide  holders,  and 
this,  whether  the  people  voted  the  aid  or  noL 
Every  purchaser  of  such  a  bond  Is  chargeable 
In  law  with  notice  of  the  want  of  power  in  the 
municipal  authorities  to  bind  the  body  politic 
in  that  way.    This  principle  is  elementary. 

In  the  present  case  It  Is  not  pretended  that  any 
such  power  was  expremly  granted-  to  the  City 
of  Shreveport,  and  we  find  no  provision  of  the 
chsrter  from  which  anything  of  tbe  Und  can  bo 
implied.    Tbe  authority  to  purcbaao  and  hold 
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property  of  all  Unds  relat«>  only  to  luch  prop- 
erty M  u  needed  formuQlclpnl  purpoaw.     It  is 


Itj,  or  tliat  thej  bave  been  recognized  in  official 
statements  as  binding  obligations,  or  that  taies 
have  been  kvled  to  pay  either  prindpa]  or  in- 
terest. Corporate  ratiflcalkin,  without  antbot^ 
ity  from  the  Legislature,  cannot  make  a  munic- 
ipal bond  valid  which  was  roid  when  issued  for 
want  of  legislative  power  to  make  iL  These 
bonds  carried  on  their  face  full  notice  to  everj 
purchaser  that  thev  were  Issued  for  a  purpose 
not  auUkorlzed  bv  Uw,  that  Is  to  say,  to  aid  a 
railroad  corporation.  This  whole  subject  wae 
•0  fully  considered  In  Otbuea  t.  Cartg,  supra, 
that  we  deem  it  unnecessoij  to  discuss  the  sub- 
ject further  dow. 

Id  BdtfV.  BhmepoTt,  S8  La.  Ann.,  DM,  which 
is  relied  upon  as  establishing  the  power  of  the 
Citj  to  issue  the  bonds,  the  question  was  whether 
the  vendor  of  the  land,  which  had  been  only 
portly  paid  for  out  of  the  proceeds  of  the  bonds, 


held  by  this  court  at  the  present  Term  in  Par- 
kenbmrf  t.  Brwn  [ante,  3881  All  that  was 
s^d  by  the  Supreme  Court  oi  Louisiana  must 
be  construed  In  connecUoQ  with  the  qoeatii 


nilt  against  the  aty.  The  whole  effect  of  the 
decision  is  that  the  City  couhl  not  keep  the  land 
ts  against  the  reador  witliout  paying  for  It. 
That  the  court  would  have  held  the  bonds  void, 
if  It  had  been  called  on  todedde  that  question, 
I*  shown  beyond  all  doubt  in  the  caseof  W^tan 
T.  S/irateport,  29  Ia  Ann.,  678,  where  the 
power  10  issue  bonds,  apparently  of  a  much  less 
objectionable  character,  was  expressly  denied. 
TAejiu^fmenl  is  qtftrinwJL 
Ttuecopr.   Test: 

James  H.  MoKenaej,  Clark,  Bnp.  Court,  U.  B. 

Otad-IlO  D.  B.,  IMk 


JOHN  H.  BTABIIT,  AppL, 

THE  BOHOONER  JEBBE  WILLIAMSON, 
Jb.,  Her  Tackle,  etc,  Whjuam  H.  Sibb  et 
All-,  Claimants. 


fyriiiMtMtU  amottnt—eftet  In  peiaonam  ^ 


*!.  The  Ubelant  fai  a  sultln  rtn.  In  admlraltr. 


M  by  Ur.  JIuUte  BiuiTOMrOBD, 


Noim.— JtelSdletfoH  of  V.  8.  SusmiM  Court  de- 
pendtnt  on  amowit;  inttntt  cannot  bt  addtd  to  otet 
Jurisdiction;  how  value  of  thtnq  dtmanOtd  mav  be 


s-as  requln 
li,18nLUBt 
JUrMlotlon 


triot  court  a  sUouIatlan  In  the  sum  of  BJOV,  as  her 
irii  liven.  The  Hbel  bavloB  been 
ilroDlt  court,  on  appeal,  the  Ubel- 
lis  court :  held,  mat  the  malMr  fa 
rnani  Uie  gum  or  value  of  I^OKI. 
lulred  bv  MotiMi  S  of  tlia 
'  °  BlaJ.  at  L.,  ne,  and  that 

u»_«  -^v—  .u>  ^...nEhrouId  not 

IltyotthedalmaattonHpoDdfor 

that  amount  ta  Dcrsoium  uolen  be  irss  tee  owner 
of  Uie  vessel  at  uie  time  of  the  colUslon,  and  tlut 
fact  mustappear  br  tbe  record,  m  order  U>  be  so  fu- 
afoundaUODtorauohliabllltr  M  to  autfaorfie  this 
oouft  to  oonslder  the  9ET,anu  the  vahie  o(  the  niBb. 
ter  In  dkpute  on  Bid  appeal. 

[No.  819.1 
Afftud  Jjir.  10,  liSS.    Daidtd  Apr.  tS,  1833. 

APPEAL  from  tbeCircuitConrt  of  the  United 
States  for  the  Boutbem  District  of  New 
York. 

On  motion  to  dismiss  for  want  of  Jurisdic- 
Uon. 

The  history  and  tacts  of  the  case  appear  in 
the  opinion  of  the  court. 

Jfr.  "Bmutj  J.  Senddar,  for  the  clsltnants, 
Wpelleee,  in  support  of  motion: 

This  motion  Is  based  upon  the  language  of 
section  092,  of  the  U.  B.  H.  S.,  as  amended  by 
chapter  77.  of  the  Laws  of  1874,  section  8. 

The  matter  In  dispute  Is  Uie  alleged  Uen  of 
the  libelant  upon  the. vessel  of  the  cblmanta. 

The  value  of  such  matter  could  not  exceed 
the  value  of  the  schooner,  for  the  lien  could 
only  consume  her,  atid  such  value  was  |3,100. 

A  few  elemental  propositions  demcnstnie 
that  It  is  the  question  of  lien  which  is  the  mat- 
ter Id  dlq>ute. 

TbelienlsaiwAan. 

TluKaU  TrmaiiM,  S  Ben.,  40;  Th*  Triumph, 
aBlatchf.,n.,488;371<«rimw,  17L.T.  R.,fe. 

The  stipulation  takes  the  place  of  the  vessel, 
and  relieves  her  from  all  liability. 

Tht  Virginia Ekrman,V:'C.8..t\t(S.'mV., 
8B^  ThtLaOtFilce.  »6U.  S.,466(XXlv.,S74}- 

Tbe  utmost  amount  the  libelant  can  recover 
is  the  amount  of  the  stipulatbn  for  value. 

Th»  (Tanoia,  95  D.  S.,  014  {XXIV.,  4«5) 

If  it  be  ckdmed  thai  the  decree  t'n  ran  will 
establish  a  liability  of  the  ownen  tn  an  action 
-:n  oersMam,  the  answer  Is  that  no  such  collal- 
!rsl  action  has  been  brougjit,  and  if  It  had,  it 
would  be  available  only  (o  the  owners  to  aet  it 
up;  they  would  be  the  parties  who  tni^t  in- 
voke the  rule,  not  the  libelant 

Trot  '■  Btan»,  97  D.  S.,  8  <XXIV.,  948). 

Mr.  R.  D.  Benadlct,  for  appellant,  wnlm.- 
'  ~     ~  "       -iJs,  2  Curt,  817.  U 


In  that  case,  adecreeforwagesamountlngto 
more  than  fSO  was  entered  by  the  district  court. 
The  right  of  appeal  to  the  drcuit  court  was  ns 
sisted  on  the  ground  that  the  metier  in  dispute 
was  the  proceeds  of  the  vessel  which  did  not 
equsl  fSO. 

But  the  circnit  court  allowed  the  appeal  say^ 
ing,  "  What  Is  in  dispute  In  this  case  is  not  the 
vessel  or  even  the  existence  of  a  Hen  thereoe, 
as  a  security  for  any  wages  which  may  be 
due;  but  it  is  whether  any  wastes  aro  due,  and. 
If  any,  what  is  their  smount." 

So  iu  this  case  the  matter  In  dispute  Is  not 
the  veaxcl,  nor  her  proceeds,  nor  Uie  stipulation 
which  takes  the  phice  of  tlie  vessel,  nor  the  ex- 
istence of  a  Uen  on  the  vessel  for  Ihe  damages 
IW.U.  8. 
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claimed;  butft  Is  wbetberuiydanugeakrediie 
uiil,  tf  tnj,  what  b  tbdr  amount. 
We  bave  found  no  authority  in  thli  court  m 

Hrccily  lot-'-*    "- '--"' "-'-"^  -^-' 

llie  pnaclpl' 

Snapp  T.  ibnit^  2  How.,  78;  lee,  alM,  WH- 
•on  V.  Daitid,  8DaU„401:  QerdonT.  Ogdm.a 
Pet.,  U. 

This  case  comes  sqnaidj  wlthlo  the  general 
rale  laid  down  bj  the  above  caaea,  that  the  dam- 
ages laid  are  the  matter  io  ^spute  In  cases  of 
ton  or  trespnsa. 

The  queadoD  of  the  amount  or  value  of  the 
securitr  which  the  party  plahitiO  has  for  hia 
claim,  bM  never  been  conddered  by  tbis  court. 
An  attempt  to  have  It  thus  considered,  foiled, 
In  the  case  of  Rm  t.  Prmtitt,  8  How.,  771. 

It  may  be  suggested  that  these  cases  refer  to 
coses  at  law.    Bnt  (he  same  langui 


XV., 


i). 


If  this  libel  bad  been  Died  to  recover  the 
schooner  herself,  the  nutter  In  dispute  might 
be  held  to  be  her  actoal  value. 

Rklimond  v.  MUmmkee,  81  How.,  803(9311. 
8.,  XVL.  61). 

This  is  not  an  action  to  recover  the  possesion 
of  the  schooner,  InU  the  damages  sustained  by 
the  libelant;  and  It  b  exactly  covered  by  the 
language  of  this  court  In  the  case  of  "  The  Fhl- 
mn,''sbovecited,thBt  "An  appeal  maybe  taken 
by  the  pUintltr,  where  his  cium  of  damages  in 
the  declaration  or  Ubd  exceeds  tbe  sum"  which 
is  necessary  to  the  appellate  jurisdiction. 

It  is  tbe  damages  sustain^  by  the  libelant 


Mr.  Jtutiee  Bla>teUbrd  delivered  the  opin- 
ion of  tbe  court: 

This  Is  a  suit  in  ram.  In  admiralty,  to  recov- 
er damages,  for  a  collision,  brought  In  the  dis- 
trict court,  where  tbe  Ubel  was  dumissed.  The 
decree  was  affirmed  t^  the  circuit  court,  on  afK 
peal,  and  the  libelant  nasuipealed  to  this  court. 
The  amount  of  damages  claimed  in  tbe  libel  is 
•37,000.  The  collision  occurred  on  tbe  Sd  of 
November,  IBm  The  libel  was  filed  on  the  Slh 
day  of  the  same  month,  and  ihs  veaael  was  at- 
tached, under  proceM,  od  the  same  day.    "~ 


the  9lh,  Richard  H.  ^ard,  deacrlUng  him- 
^^^  »elf  aa  masUr  of  the  schooner  sued.fikd  a  dahn 
t>VV]  10  her.  In  which  be  stated  that  he  Intervened, 
aa  agent  of  the  owners  of  the  schooner,  "  For 
the  Interest  of  Daniel  llarcy,  William  H.  BIsa, 
and  othm,  owner*  of  said  schooner,"  In  ber, 
and  made  claim  to  her,  and  averred  that  he 
was  In  poasnslon  of  her  when  afae  was  attached, 
and  that  the  persons  above  named  and  otben 
are  the  true  and  bonafeb  owners  of  her,  and 
that  no  other  person  la  her  owner.  The  maisler 
sitnied  the  claim  os  a^t,  and  mode  oath  to  it 
"That  the  owners  of  said  schooner  reside  In 
Portsmouth,  N.  H.,  and  Kittery,  Hahie,  and 
that  this  deponent  la  duly  suthoriEed  to  put  in 
tills  claim  in  behalf  of  the  owners  of  the  said 
schooner,  etc"  On  the  12th  of  Morember,  the 
value  of  the  schooner  was  fixed  by  appraiso- 
ment  at  (he sum  of  $2,100,  and  astipulation  for 
value  In  that  amoimt  waa  entered  into  purau- 
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ant  to  the  rules  and  practice  of  the  district 
court,  signed  '•  W.  H,  Bise  *  Co..  by  R.  H. 
8eward,'''^and  also  sinwd  by  two  sureties,  not 
claimants.  A  stlpulaflOD  for  costs,  entered  Into 
on  behalf  of  tbe  claimants,  on  November  Qth, 
pursuant  to  the  mlea  and  practice  of  the  dis- 
trict court,  recites  that  a  claim  bad  been  filed 
in  the  cause  by  Daniel  Harcy,  William  H.  Blse, 
and  otbera,  owners  of  said  vessel,  etc.  The  an- 
swer, which  was  sworn  to  December  IB,  1876, 
purports  lo  be  the  answer  of  seventeen  persons, 
two  of  whom  are  Daniel  Marcy  and  William 
H.  Slse,  whom  It  states  to  be  claimants  of  tiw 
schooner  and  rcspondeots,  and  the  answer 
speaks  of  the  vessel  sa  tbe  respondents'  schoon- 
er. The  oath  to  tbe  answer  Is  made  by  a  pei^ 
son  who  swears  that  be  la  agent  for  tbe  schooner 
and  transactsboslnesBforherownaB,  aqd  tbot 
the  owners  are  not,  nor  1*  dtber  of  tbem,  or 
tbe  master  thereof,  within  this  district. 

The  appelleea  move  to  dismiss  the  appeal  for 
want  of  Jurisdiction  In  this  court  lo  entertain 
It,  on  tbe  ground  that  the  matter  in  dispute 
does  not  exceed  the  sum  or  value  of  $0,000,  ex- 
clusive of  costs,  as  required  by  section  8  of  tbe 
Act  of  February  14, 18TS.  Ch.  77,  IB  BlaL  at 
L.,  816.  We  have  held,  at  this  Term,  on  a  full 
review  of  the  subject.  In  HHIon  v.  Diddruon 
[anU,  688],  that  while  we  have  Jurisdiction  of 
a  writ  of  error  or  appeal  b7  •  iHolntiff  below 
when  he  sues  for  as  mudi  as,  or  more  than.our 
JnrisdicUon  requirea  and  lecoveia  nothinx,  the 
actual  matter  In  dispute  In  this  court  asEbown 
by  the  record,  and  not  alone  the  damages  al-  [SJOI 
legcd  or  praved  for  in  tbe  declaration,  must 
be  looked  to  ui  determining  tbe  question  of  Ju- 
risdiction. We  have  also  held,  In  ElgiTt  v. 
£49],  that  the  roqulrei' 

the  matter  In  dispute  In  tbe 

particular  suit  In  which  tbe  Jurisdiction  Isin- 
voksd;  that  any  estimate  of  value  as  to  any 
matter  not  actually  tbe  subject  of  that  suit  must 
beexcluded;  and  that  there  cannot  be  added  to 
tbe  value  of  the  matter  determined  in  that  suit 
any  estimate  In  mon^,  by  reason  of  tbe  pnv 
batlve  force  of  the  Judgment  itself  In  aome  sul^ 
sequent  proceeding.  As  is  remarked  In  the  lat- 
ter esse:  "  The  value  of  tbe  Judgment,  as  an 
eatoppd,  depend*  upon  whetner  It  could  bo 
used  tn  evidence  inasobseqnentaction  between 
Oie  same  parties. " 

Intbei         ■ 

demands  ihix  amount  a^nst  beri  It  Is  pUis 
that  he  cannot  recover  on  the  stipulation  for 
value,  which  represents  her,  mon  than  $3,100, 
and  cannot  recover  ag^nst  tbe  sureties  in  the 
stipulation  more  than  Uiat  amount.  Thertfore, 
this  bdng  a  suit  in  rmn  only,  the  value  of  the 
vessd,  represented  by  tbe  stipulation.  Is  oil 
that  Is  In  dispute,  bet^nse  that  is  all  that  tbe 
libelant  can  obtain  or  tbe  stipulators  can  lose. 
In  Ibis  suit. 


The  libelant  contends,  however,  that  a  de- 
cree for  him  for  $27,000  against  the  vessel 
would  establish  the  liability  of  the  daimanta 
for  that  amount.  But  It  could  not  be  contend- 
ed that  this  would  be  so  In  any  case  but  one 
where  the  claimants  wen  alle^  and  shown 
to  have  been  tbe  ownen  of  the  vessel  sued,  at 
the  time  of  the  collision.  In  the  case  of  Th» 
BitterpriM,  9  Curt,  S17,  the  record  showed 
that  the  claimant  of  the  vessel  woa  on  owner 
7S1 
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(^  her  during  the  voyage  for  which  the  wages 
■ued  for  wera  darned,  and  that  by  tiU  answer 
be  contested  in  that  character  the  right  to 
wages.  For  these  kssods  it  was  held  Uiat  Um 
decree  Id  thesuitMfwn  twvind  him  personally, 
as  ret  ivdUata;  that  a  libel  in  pertanam 
against  ulm  would  lie  to  execute  that  decree; 
and  that  the  matter  In  dispute  in  that  case  was 
not  the  vessel  or  the  eziatence  of  a  lien  on  her. 
The  proceeds  of  the  sale  of  the  vessel  were 
}18.00,  the  decree  was  for  more  than  $50,  and 
fSO  ¥ras  the  amount  necessary  for  jurisdiction 
on  an  appeal.  Uoder  these  circumstances  -- 
appeal  was  allowed. 

There  is  no  aUegntion,  hi  the  libel,  In  this 
case,  as  to  who  weru  the  owners  of  the  vessel 
at  the  time  of  the  collision,  and  nothing  is  set 
forth  therein  as  a  foundation  for  any  ultimate 
recovery  against  any  particular  persons,  as 
■uch  owners,  of  so  much  of  the  $37,000  claimed 
as  may  exceed  the  appraised  value  of  the  vessel. 
Rule  ID,  in  admiralty,  provides  that  "  In  all 
soiu  for  damage  by  collision,  the  libelant  may 
proceed  agdsst  the  ship  and  master,  or  against 
the  ship  alone,  or  affMnat  the  master  or  the 
ewn«'  alone,  in  pemnutm."  This  Bule,  ea  is 
well  setded,  excludes  the  joining  in  one  suit  of 
the  vessd  and  her  owners;  but  it  does  not  pre- 
vent the  Introduction  into  the  libel  of  aUega- 
tions  as  to  the  ownership  of  the  vessel  at  the  time 
of  Uie  collision,  with  a  view  to  a  proceeding  lo 
obtain  such  ultimate  relief  in  psrwrnam,  on  the 
basis  of  a  recoveir  in  rtm,  as  the  libelant  may 
be  enttited  to.  Nor  Is  Uiere  in  the  record  In 
thi '  case  anting  which  can  be  held  to  eetab- 
lish,  IS  agamat  tne  claimants  of  tbe  vessel, 
thoueh  they  were  her  owners  when  the  claim 
was  Died,  that  they  were  her  owners  at  the  time 
of  the  collision,  and  so  in  a  position  to  be  liable 
to  TespoDd  te  vatonom  for  the  damages  suf- 
fered Dy  the  lUMlant,  In  a  proper  proceeding 
inpermmam. 

If  the  libelant  had  reoovered  more  than 
$5,000  in  this  case,  in  the  circuit  court,  against 
Ue  vessel,  the  claimants  could  not  have  ap- 
pealed  to  this  court,  because,  for  the  teasous 
above  set  forth,  the  amount  in  dispute  would 
have  bean  onlv  $2,100,an  Uie  record  as  It 
stands.  As  we  neld  In  Wtm  v.  Dieidnton,  uh 
tvfra,  tbe  statute  does  not  give  to  the  plaintiff 
an  advantage  over  the  dnendant,  under  the 
— e  drcumstr 


3%tf  apptal  it  chtmtttifor  vmU  t^Jurudtetion. 
meoopr.   Test: 

James  B,  HoEaniwj,  Clerk,  8tv>  OourC,  n.  B. 


[g9S)     UARHADUEX  L.  ENSUmQER,  4»>t, 


Inillt 


pleadfnn  end  prool!i,aad  awarded  relief ; 
ordereil  that  a  bill  of  ezoepUons  efsiwd  br 
uKcourtboflleduapartof  tbeteoord.  TGebUiiA 
ezcepUons  ibowed  tbat  tbe  Jndie  who  held  tlia 
eourt  refused  to  permit  the  couesel  fortbeplalntllt 
to  argue  tbe  cause,  and  allowed  tbe  oounael  for  the 
defeedant  to  determine  wbetber  tbe  case  fell  within 
a  prior  decision  otanotberjudKe,aad  refused  to  de- 
. — ,_-... ^— IrimMM^atheniUregwidM- 
fendiui  t."*)!!  a'Mi  oi 


oember,  ins,  anbiet  two  plalntlffa  In  Januarv, 
1871,  tber  appealed  to  this  court.  In  Decead>er,  ins, 
the  appeal  was  dismissed  for  the  failure  of  tbe  ap. 

ellanis  to  die  and  docket  tbe  cause  la  this  court. 
September.  ItSt,  a  bill  of  review  was  flled  for  er- 
— ira  In  law ;  held,  Uiat  tbe  bill  wu  Died  In  time, 
LouKh  not  witlun  two  Tears  from  the  ntaklDB  or 
le  decree,  because  the  oontrol  of  tbe  drcult  ct 


ihouKh  not  wltiim  two  Tears  tram  tl 

'^-■^' — M,  because  the  oontTOl  of  tbe 

. decree  was  Buspcmded  ducinBtbependener 

□f  theappeaL 

S.  A  lot  of  land,  part  of  Ibenavyvard  at  Memphis, 
Tenneoee,  not  under  lease  to  a  privste  party,  beinc 
exempt  from  stale  and  count)'  taiation  t^  sectloa 
fl  of  t£e  Aet  of  tbe  LtcldatuTe  of  Tennnmca.  which 
tooketteotFebniarr^laoD,  A.1llim(>a(e.^cta  of 
ISse-m  tu,  was.  br  section  U  of  the  Act  of  Con- 
KTiHS of  Auff<^S, ISCl(ch. «, UU. e. Stat,  at  L-^l, 
exempt  tram  (axatioa  mider  tbe  direct  tax  on  land 
auChortted  br  that  Act. 

[No.  218.] 
SuimiUed  Mar.  tS.  1883.  Decided  Apr.  £3, 1883. 


JOES  0.  POWERS  srt  ai,. 


BM  of  rttiew—nhen  mag  bt  brmigM  afttr  Aw 


*!.  AdecoeBiInasiittmeqaltr.set  forth  a  hear- 
•Head  notes  b7  Jfr.  JmMm  BLtxaamta, 


n  esT;  whsM  fNoy  bs 

BTiFHirnb  i  wnu  muH  mavnvjHn ,~  tvUS  Within  wMfA  7  Wbot 
Mtfiouldtontolii.  6es,not*toBk,«tD.a.v.lIltohle, 
n  U.  8.(1  Feu,  ]& 


The  history  and  tacts  of  tbe  cose  are  fully  set 
forth  in  tbe  opinion  of  the  court. 

Meetrt.  N»tbaAlel  Wilaon  and  W.  B. 
Ctilb«rt,  for  appellant: 

It  is  a  fatal  objection  to  the  bill,  as  a  bill  to 

view  the  decree  of  December  27, 1878,  that  it 

u  not  filed  in  time. 

ThonuUf.  flarri^lO Wheat.,  148;  Wkitinst. 
Bank,  18  Pet,  6;  Kennedy  v.  Oa.  ^aie  St.,  8 
How.,  686:  Bpant  v.  Baoon,  99  Uasa.,  213;  Pt^ 
mouth  V.  BiuieU  Mill;  7  Allen,  438;  Dan.  CL 
Ft.,  1584,  Gthed. 

In  a  bill  of  review  for  error  of  law,  questions 
of  fact  are  not  open  for  discussion. 

The  only  questions  that  can  be  considered, 

:e  such  as  arise  on  the  face  of  the  record  with- 
out reference  to  tbe  evidence  In  the  cause,  and 
certainlywltboutreference  to  any  new  evidence. 

WhiUru/T.Bank.lSPt:t.,9;PalJUtmv.  Day, 

Wall.,  60  ^  U.  S..  XXn..  764ji  Bufftnglon 
T.  Eitneg,  95  U.  B^  09  (XXIV^SSl);  TAinnptan 
V.  3faxm&,faV.B.,a»l(SXtv.,my,JametT. 
JTyTTM,  7Fed.  Rep.,S83. 

Meitrt.  WUlUm  M.  lUadolpIi  and  Fill. 

lore  BomUi  for  appellees: 

The  lot  in  controversy  was  exempt  from  tax- 
ation at  the  time  the  direct  tax  to  the  United 
States,  for  the  payment  of  which  It  was  sold, 
was  levied. 

Act  of  August  9,  1801 ,  13  Stat,  at  L. ,  ch.  45, 
sec.  18,  p.  207;  Act  of  June  7, 1882,  12  Btat  at 
L.,ch.  96,  seel,  p.  422. 

There  can  be  no  doubt  that  the  lot,  brincthe 
property  of  theCityof  Memphis  under  the  dedi- 
cation of  the  original  proprietors  Sfemphi*  v. 
Wright,  0  Terg.,  496,  or  else  by  the  grant  con- 
tained in  the  Act  of  Congress  of  Aug.  G,  1854, 
10  StaL  at  L.,  ch.  268,  sec,  8,  p.  680,  687,  was 
permanently  or  specially  exempted  from  taxi^ 
tion  by  the  laws  of  the  Stale  of  Tennessee. 

AcuofTennessee,of  1859, 1660,  private,  ch> 
70,  sec.  0,  p.  284,  sec.  38,  p.  28&;  Code  of  1856, 
1  sec.  642,  nibeec.  2. 
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In  U.  S.y.n.  aO..,  17  Wall..  822  (84  U.S., 
ZZI.,687),  this  coQTt  decided  broadly  UiM  the 
property  of  a  muntcipAl  corporation  of  ■  Bute 
was  not  nibject  to  t&xatioii  by  tbe  Nktioiiftl 
Qovaraiaeot 

See,  alK,  Oilman  v.  StOoman,  9  Black,  610 

SI  JJ.  6.,Xyil.,90IS);  Memphttv.  VotM-Cb.,  S 
elak.,  486:  l/uArnutnn  t.  Ihxtfto  DUtriet,  3 
Le».4S6. 

It  WBB  ■  fundameDtal  error  to  enter  ■  dpcree 
witbout  giTinKjhe  plalntiSe  an  ommrtnni^  of 


Wy,MiUery.  U.  8.,n  WaU,  288(78  IT.a,!HX., 
185);ffi»d»Drv.  ifoFrfyA,  98U.  B.,274(XXin.. 

It  waa  llkewiM  erroneoiu  to  permit  the  eoter- 
Ing  of  the  decree,  when  hj  naaan  of  the  fact 
that  the  Judge  vaa  nholly  uninformed  ~~  *' 
what  the  bann  were  and  bow  thej  wen 
ported  by  the  proofi,  aach  a  decree  could  not 
hsTe  the  judicial  sanction  of  the  court. 

Freem.Jnd.,sec.  2,  andauthori  ties  there  cited, 
Coolcy,  Conat,  Um.,  410,  411,  and  caaea  there 
dted. 

ifr.  Juttiet  Blatabfbrd  delivered  the  opin- 
ion of  the  court: 

In  Hay,  18«7,  ablll  In  equl^  waa  filed  by  the 
Board  of  Major  and  Aldmnen  of  the  City  of 
Memphis  and  Bridget  Powen  ag^nat  Mamw- 
duke  L.  Enaminger  and  J.  J.  Seus,  in  the  CHr- 
cuit  Court  of  the  United  State*  for  the  Western 
District  of  Tenneaaee.  The  bfll  was  iwom  to 
II  by  John  C.  Powers  as  agent  for  Bridget  Powers. 
Ilie  Bubsiautlal  all<ytationB  td  the  bill  were  that 
the  citT  then  owned  in  fee  76  acres  of  laud  in 
Mempnla,  known  as  the  naTTvard, which  land, 
after  baTing  been  dedicated  oy  its  owners,  In 
1644,  to  the  OOTemment  of  the  Untied  States,  In 
fee,  for  naval  purposes,  waa  ceded  to  aaid  city 
by  the  goremment.  In  fee;  that  the  dtr,  in  Feb- 
ruBiT,  T866,  leased  lot  10,  part  of  said  land,  to 
■aid  Bridget  Powers,  tor  20  years,  and  she  took 
possession  of  It ;  that  Ensmlngeiand  8eaT«,as  Us 
agent,  were  setting  up  a  claini  to  said  lot,  as 
having  been  pun^ased  bv  Enaminger  at  a  sale 
of  it  by  tlw  United  States  oUrect  tax  conunisdon- 
ds  in  June,  1864,  and  bad  procured  said  com- 
mlssloneta  to  tasnea  writ  of  pOMCsrion  on  April 
80, 1667,  to  put  Enaminger  In  poasesdon  of  said 
lot;  that  the  tax  sale  was  void  because:  (1)  the 
Act^f  CoBgreas  under  which  the  sale  was  made 
was  nnoonatitnUonal;  (2)  the  asseaament  was  ex- 
cessive  and  onaathtnlzed;  ffl)  the  enforcement 
of  the  Act  waa  premature  in  time;  (4)  the  Act 
was  not  followed  as  to  advertlaing  the  sale  In  a 
newspaper  or  as  to  the  length  of  ome  of  the  ad- 
vertisement; (S)  the  aale  waa  made  on  a  day  sub- 
sequent to  that  for  which  It ■* — ""' 


validly  of  the  sale  and  dmyiug  the  all^ntions 
of  the  bllL  The  cause  was  heard  on  pl^dloin 
and  proofa,  and  on  the  27th  of  December,  18^, 
the  court  entered  a  decree  that  the  Injunction 
be  dissolved:  that  lot  10  was  duly  sold  to  En- 
aminger, and  he  acquired  thereby  a  title  to  it  in 
10811.8. 


simple:' 
nhaltop 


;  that  he  should*  have  a  writ  to  the 

put  him  in  poaaeaslon;  that  there  be 

M  reference  to  a  master  to  take  an  account  of 
the  damages  to  Ensminger  from  the  Injunction, 
for  which  purpose  only  the  Ull  ahould  be  re- 
tained; and  that  the  plaintlfb  my  the  eosta  of 
the  salt.  The  city  and  Bridget  Powers  iqi- 
pealed  to  this  court.  John  C.Poweia  signed  the 
appeal  bond  for  coats,  as  smety.  There  waa  no 
tupene^tai  bond.  On  the  ISIh  of  December, 
'         the  cause  came  on  tor  hearing  tn  this 

a   " 
faOedtt 


coats,  execntion  was  awar^  against  the 
plalntilEi  for  tbe  ooeU  of  tbe  defendaola  In  thia 
court,  and  the  cause  waa  remanded  to  the  cir> 
oult  court,  for  execution  and  further  proceed- 
ings. The  mandate  ol  this  court  was  filed  in 
the  circuit  court  and,  on  the  10th  of  JuDe,1870, 
that  court  made  a  decree  that  the  reference  aa 
to  the  damagea  from  tbe  injunction  proceed, 
uid  that  the  referee  also  reprat  tbe  damages  to 
ilnier  from  tbe  lose  of  rmta  and  profits  of 
the  land;  and  under  ita  order  an  aliat  writ  of 
L  waa  lanied  >y  it,  on  Jn^-  8, 1878,  to 
tbemanbal,  to  put  Enaminger  ta  possession  of 
lot  10. 

On  the  0th  erf  September,  1876,  the  said  John 
G.  Powers,  describing  himself  as  the  husband 
of  the  said  Bridget  Powers,  and  the  said  Bridget 
Powers,  filed  a  bill  In  equlQr  against  the  sold 

taminfer  and  the  said  Sean  and  the  said  city, 
_  the  sdd  circuit  court  The  bfll  prajs  for  a 
decree  that  the  plaintlffa,  or  the  plaintiff  Bridg- 
et, have  a  ridit  to  the  leased  pemises  for  the 
term  of  the  lease;  that  the  Sale  to  Enaminger 
be  declared  void:  Oiat  the  said  decrees  of  Deoem- 
ber,  1878.  and  June,  1876,  be  reviewed  and  set 
aside ;  and  that  Enaminger  and  Sears  be  enjoined 
bom  collecting  rent  from  the  plaintiffs,  or 
eitiier  of  them,  for  s^  lot,  and  from  interfer- 
ing vrith  their  possesion  of  It.  Ensmingerand 
Ban  having  demurred  to  the  bill,  the  court 


embody  in  their  answer  the  matters  of  the  de- 
murrer, and  a  temporary  injunction  waa  grant 
ed  according  to  the  prayer  cd  the  bill,  and  the 
Ull  was  dismissed  sa  to  the  dty,  and  Uie  other, 
defendants  were  allowed  to  answer  the  HO. 


Theyansn 
wasbeard 


answered,  thmewasa  leplicatlon,  thecaae 
leard  on  pleadings  and  proofs,  and  In  De- 
cember, 1878,  the  court  rendered  a  decree  ad- 
judging that  the  said  decrees  of  I}ecamber,1878, 
and  June,  1676,  In  the  fintmit  be  revcmed,  va^ 
cated,  set  aside  and  canceled,  and  the  plaintiffs 
aa  agBlnst  the  defendants  be  lestoied  to  all  they 
bad  lost  under  and  by  virtue -of  said  decrees  and 
the  process  which  had  been  Issued  tberennder; 
that  the  plaintiff  Bridget  has  a  good  title  as  [•&jri 
against  this  detendantB,for  the  term  of  her  lease  ^'"'' 
from  the  d^,  to  said  lot  10,  subject  only  to 
said  lease ;  l£at  Enaminger  be  perpetually  en- 
Joined  from  setting  up  any  title  to  said  lot  nih 
dra  said  tax  asle  ctotiflcata;  that  the  said  tempo- 
rary injunction  be  made  perpetual;  that  a  mt 
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le  bill  In  this  suit  sets  fortb  that  the  Und 


for  the  LATjjaxA,  after  hAvliiK  been  dedtcftt«d 
by  Ila  oriEliuJ  proprieton.  In  1838,  for  a  landing 
for  pablw  puiposea  of  nftvigation  or  trade  for- 


ever, was  convejed  lo  the  government  by  the 
CItT  of  Hemphia,  In  ISM,  for  «  navy  yard, 
without  lawful  authority,  because  it  had  been 
dedicated  to  public  purpoaee  by  the  original 


proprietors,  and  the  city  had  accepted  the  ded- 
r_.A.      .V  .  ■  "-1,  £y  ftnAct  of  Ck)ngres8. 


IcMion;  that,  In  1654,  hj  „      . 

the  goTenunent  ceded  the  land  to  the  city,  for 
tha  use  and  benefit  of  tlie  d^,  and,  after  that. 


the  rights  of  the  pnblic  remained  the  « 
fore  the  convc^nce  to  the  Koreminent ;  that 
(be  dty  leased  lot  10  to  the  plaintUf  Bridget  for 
the  term  from  Febroaty  38, 1800,  to  December 


agreed  with  the  dty  to  patbnlldlngi  on  1(,  with 
tfie  right  to  her  to  remove  them  aa  her  own  prop- 
erty at  the  end  of  the  lease;  that  Ensrainger  and 
Sean  had  compelled  Jtdm  C.  Powers  to  take  ' 

lease  of  the  lot  from  '•^—' ■ ' 

able  the  plaintifh  to 

t  remain- 


r  the  lot  from  Ensminger  In  order  to  en- 
B  plaintifh  to  avoid  being  turned  out  of 
possession,  and  also,  as  a  condiuon  of  remain- 
mg,  to  give  hit  6  notes  for  ^  each  as  rent  for 
S  moDU*  bom  Jtily  IB,  ISTO,  one  of  which 


at  a  cost  tober  of  f9fi00 or  tlO.OOO;  that  after 
the  plaiotUb  bad  constructed  much  the  larger 

C  of  the  buildlnga  thev  learned  of  the  claim  of 
minger,  and  the  plaintift  John  C.  aralled  to 
the  dn  attorney  to  protect  the  plaiaQ&,  and 
he  filed  the  Ull  in  the  first  suit,  not  making 
[298]  John  C.  a  party;  that  Ensmlnger«nswered  set- 
ting up  his  taxtlUe;  that  no  cross-bill  was  filed, 
nor  was  the  answer  made  a  croas-bll),  nor  was 
any  afflrmaUve  relief  prayed  In  the  answer;  that 
some  proof  was  taken  aiM  the  cause  was  treated 
asatisnu,  though  oonii^cation  was fi)ed;that 
Ibe  decree  enterad  was  not  entered  on  a  beating 
of  the  case  t^  the  Jndge  who  beld  the  court,  aP 
though  the  plalntiit*  in  the  suit  asked  for  a  bear- 
ing, but  the  Jodge  allowed  the  counsel  for  the 
defendants  to  enifer  the  decree  at  his  peril,  flab- 
Jeot  to  tbe  right  of  the  plalndfCs  to  bring  a  bill 


of  review;  that  the  plautifls  excepted  to  such 
rating  and  the  Judge  dgned  a  bill  of  exceptioDs; 
that  the  appeal  to  this  court  was  dismissed  be- 


money  for  filing 
wbich  bad  been  made.and  docketing  the  an>eal; 
tbat  the  marshal  was  proceeding  to  execute  the 
aliai  writ  of  poesearion  when  the  pl^ndfl  John 
C.  accepted  said  lease  and  gave  s^  notes,  and 
tbeplalntifts  remain  ln_poeMedoo;  and  that  the 
said  decree  and  prooeedWa  did  not  bind  dther 
of  the  plaiatills,  because  ftidget  was  a  married 
woman  and  her  husband  was  not  a  patty.  The 
bill  all««es  that  the  former  decrees,  so  far  as 
tbey  undertook  to  decree  the  validly  of  the  title 
of  finsmlnger  to  the  pTemiseB,or  to  award  a  writ 
of  possession  to  Um,  or  to  do  anthing  more 
than  dismiss  tbe  Mil  of  the  plaintim,  departed 
bom  the  establiahed  practice  of  tbe  court,  and 
wore  Told  or  erroneous;  and  tbat  tbe  decree 
was  erroneouiL  if  not  void,  because  It  was  not 
the  deliberate  judgment  of  the  court  upon  the 
fkett  In  the  -~^  -'  ' 


notat  issue  or  ready  for  hearing.  The  bill  tliea 
sets  forth  various  reasons  wbv  the  purchase  and 
title  of  Eosminger  were  invafid.  imongoiher 
things  the  bill  says:  "These  plaintiffs  furtlier 
state  and  show,  that,  in  the  year  1801,  and  from 
tbcncenptothedaleof  the  lease  aforesaid,  the 
said  premises  were  not  and  had  not  been  leased 
by  the  City  of  Hempbts  to  any  one,  or,  if  any 
such  lease  had  been  made,  tbe  same  had  been 
abandoned  and  forfeited,  and  was  not  for  any 
pari  or  period  of  the  Kame  time  In  toi-ce  or  sub- 
aistin^'as  a  valid  and  efFectual  conlract  Tbe 
plaintifFs  further  state  and  show,  that,  by  espe- 
cial Act  of  the  Oeoenl  Assembly  of  the  Btate  of  [£9T1 
Tennessee,  tn  force  in  tbe  year  1801,  the  said 
premises  were  not  taxaUe  by  the  State  of  Ten- 
nessee, or  the  United  States  of  America,  the 
same  not  being  under  a  lease  bom  the  city ;  and, 
for  tbat  reason,  that  tbe  s^d  sale  was  void. 
And  the  pltuntiffs  further  state  and  show,  tbat 
the  title  to  tbe  said  premises  in  1801,  and  before 
and  sincethwtlJme,wasin  tbe  City  of  Memphis, 
which  held  tbe  same  as  public  propertv,  for 
municipal  or  public  purposes,  as  provided  by 
law  and,  therefore,  by  the  law  of  the  State  of 
Tennessee,  the  said  premises  were  not  In  the 
year  1801,  or  before  or  since,  liable  to  a  direct 
tax  by  the  Qovemment  of  the  United  States, 
and  for  that  reason  the  laid  sale  was  void." 
Tbe  Mil  also  prays  tbat  the  lease  taken  and  the 
notes  given  by  John  C.  be  canceled.  The  de- 
cree granted  this  relief  also. 

Tbe  answer  of  Ensminger  and  Bear*  asscrta 
thi  vallditv  of  the  title  of  Ensminger  under  the 
tax  sole;  tnat  the  decree  In  tbe  first  suit  was  an 
adjudication  in  his  favor  as  to  all  tbe  allegations 
in  this  bill;  that  none  of  tbe  alleged  objections 
tothe tax saleproceedingsare tenable;  that,al- 
tbougb  tbe  lease  to  Bridget  was  not  made  until 
1800,  the  proper^  hod  been  divided  into  loie 
and  oDered  for  lesee  by  tbe  dty  before  the  as- 
sessment of  said  tax  in  1861,  and  at  one  time 
before  tbat  date  a  lease  of  lot  10  had  been  made 
by  the  d^,  which  was  not  carried  into  opera- 
tion because  of  tbe  failure  of  tbe  lessee  to  com- 
ply with  it;  that  tbe  property  was  not  exempt 
from  taxation  under  any  Act  of  tbeliegislature 
of  Tennessee,  and  was  not  in  1801,  or  before  or 
since,  held  for  munidpal  purpoaes;  that  tbe 
said  BridgA  has  no  right  to  tbe  improvements 
she  put  on  the  land;  thiat  the  former  suit  was 
commenced  at  tbe  Instance  and  request  of  John 
0.,  and  he  swore  to  tbe  biU  and  prosecuted  It 
in  conjunction  with  Bridget;  that  said  suit,  on- 
der  irtiidt  all  of  the  plalnSfTs  riit^ts  were  fully 
couddercd  and  passed  upon  by  the  court,  was 
a  final  adjudicauon  of  all  of  the  questions  and 
rlgbla  therein  set  np,  and  the  decision,  being 
upon  tbe  same  facts  and  rlj^ts  as  ate  claimed  I7 
the  plaintifb  in  this  suit,  and  between  tbe  same 
parttea,  isnt^wNiutaas  to  this  suit;  and  that 
thedefendanta  plead  the  sameas  aoompletebar  r«Mi 
totbls  suit.  Tbe  answer  then  sets  np  aa  a  de- 
fmse  most  of  the  matters  which  had  been  so 
set  up  In  the  demurrer, 

Aner  tbe  decree  of  Jane,  1B70,  In  tbe  former 
snit,  the  reference  as  to  the  damages  from  tha 
injunction  in  that  suit  proceeded,  and  In  'N» 
Tember,  1878,  a  rqH»t  vras  made  awarding  to 
Ensminger,  as  damagea,  113,968.10.  The  City 
ofHemphis  excepted  to  the  report,  and  on  the 
Uth  of  Januarv.lSTS,  tbe  court  made  a  decree 
that  It  had  no  jorisdlsdictiDU  1 
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ten. 
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■ge*  from  tbe  Injunction,  «iid  that  the  bill 
bedimlMed,  wlthoutpiejudiceloiniitRt  law 
on  the  injunctioti  bond. 

Tbe  flnt  qneatlon  ta  be  centered  Is,  h  to 
whether  tbe  decree  of  December,  1878,  cen  be 


poee.  The  bQl  in  the  pretent  fluit  sets 

tein  focti  a>  hATlDK  occurred  in  court  when  the 
cue  came  up  for  beuing,  end  refer*  to  «  bill 
of  eicq>Clona  embodying  xucb  matters  as  har- 
tng  been  eigued  by  the  Judge  who  was  holding 
the  court  and  ordend  to  be  flkd  and  to  form 
wjMirt  erf  theieoordof  the  caiue,«nd  alleges 
that  the  decree  waa  erroneouL  because  it  was 
not  the  deliberate  Judgment  (a  the  court  npon 
the  facta  in  the  recordT  The  decree  states  that 
the  case  waa  heard  on  the  biU,  answer,  ezhIbil^ 
■greement  of  cooDsel  and  proof,  and  had  been 
fnllr  argued,  and  the  court  had  duly  deliber- 
ated therera,  but  ttalaoaays:  "  It  Is  further  or- 
dered, that  the  bill  of  exceptions  tendered  and 
aigned  br  the  court  be  filed  as  part  of  the 
record,  wUcli  is  done  accordloglT.  There  Is 
in  the  record  abillofeiceptions  died  the  same 
day  the  decree  was  made.  This  bill  of  excep- 
tions Kates  that  the  cause  came  on  to  be  heard 
before  the  Judge  holding  the  court  "Under  the 
following  drcomstancea,  (o  which  counsel  for 
lite  Ctly  of  Memphis  excepted,  and  prayed  a 
bill  of  exception*  to,  upon  the  record  of  tbe 
facta  below,  stated  as  uuiy  occurred:  First. 
Duncan  E-HcBae,  Esq.,  of  counsel  for  the 
claimants  of  tbe  lax  titleB,  staled  that  he  had 
been  instructed  by  His  Honor,  H.  H.  Emmons, 
lately  preaiding  at  this  Term  of  the  ttJd  court, 
•  but  who  had  then  left  the  City  of  Memphis, 
where  said  court  U  held,  to  enter  decrees  In  the 
series  of  causes  in  laid  court  Icnown 
■  Unll«d  State*  Tax  Title  Cases,'  In  aD  such  of 
these cttMasfeUwf"    -■-•-—- 

cidon  of  His  Honor. 

cases  tried  before  tbe  said  Jvdgt  Emmons  be- 
fore that  time,  and  that  said  decrees  were  to  be 
entered  in  those  esses  which  tbe  said  counsel 
thought  came  within  bis  decision  afores^d,  but 


aet  aside  said  decrees  tf  it  appeared  to  him  by 
■uch  bill  of  rerlew  that  the  case  did  not  prop- 
«rly  foil  within  his  said  deddon;  (hat  be  had. 
nt  the  further  anggcation  of  ssid  Judge,  pub- 
lished a  notice  in  Uie  dty  pvers,  that  on  Sat- 
tuday,  the  90th  December  aforesaid,  he  would 
pcoceed  to  take  sncb  decrees,  when  the  counsel 
intnested  in  tbe  several  cases  could  appear, 
which  •aidnawspuw  notice  is  hereto  attached. 
Secondly.  The  aau  connsd  then  proceeded  to 
teed  frwn  a  Met  tlte  ca—  and  to  designate  such 
«B  he  desired  to  enter  decree*  In  and  wich  as  he 
would  pasa  (voimtinne.  When  the  above  en- 
titled cause  wm  caUed.  the  oounset  tw  the  d^ 
objected,  and  stated  that  Ihe  d^  attorney 
would  indst  that  this  cause  did  not  come  with- 
in Ibe  dass  of  cauaes  to  which  Jvdffa  Emmons 
nf  erred,  and  Mated  that  the  dty  would  contend 
that  the  property  of  lis  munidpality  was  not  It 
able  to  laxatioa;  that  It  wai  exempt  nnder  an 
Act  of  the  Leglalatnie;  that  tbe  proof  showed 
tbe  d^  was  entitled  to  a  decree^  Tbecoonsd 
for  the  daimanU  of  Ihe  tax  titles,  the  aald 
UcRea,  insisted  that  he  was  to  be  the  judge  of 
tin  casea  in  wltkh  be  waa  entitled  lo  lake  de- 
oees,  and  was  lotake  them  at  his  peril,  sub- 
106  D.  8. 


Ject  to  a  bill  of  review;  and  that  if  tbe  dty  at- 
torney would  convince  him,  before  the  decree 
waa  entered,  that  the  case  vras  not  one  [woper 
for  a  decree  he  would  not  enter  H.  Tbe  coun- 
sel  for  Ihe  City  Insisted  that  the  presiding  Judge 
here  present  was  to  determine  that  qnestton. 
Whereupon  the  i»eddlog  Judge  ranarked  'that 
he  did  not  know  what  Jvdm  Emmons'  decision 
was,  nor  tbe  scope  of  it;  that  he  had  promised 
said  Justice  to  have  entered  decrees  la  such  cues 
as  fell  within  the  decision,  and  that  he  under- 
stood that  It  was  left  to  counsel  for  tbe  claim- 
ants of  tbe  tax  titles  to  determine  which  were 
sndi  cases,  and  that  he  would  oiter  decrees  In  [SOOl 
such  cases  as  the  s^d  counsel  should  designate, 
with  the  understanding  that  such  proceeding* 
wereatblaperO.'  Thereupon,  ooimsel  tor  the 
dtr  Inquired  If  Jvdfft  Emnions'  decree  or  do- 
cidon,  or  the  order  under  which  these  proceed- 
Ines  were  bad,  were  of  record;  and  the  coun- 
sel for  the  tax  title  clsimants  informed  Ihe 
court  that  such  order  was  not  of  tecoti,  but 
that  it  would  be  entered  of  record  before  the 
decrees  were  entered.  And,  thereupon,  B.  H. 
Esles,  Esq.,.  who  was  of  coonsd  and  argned 
the  cases  In  oirpoddon  to  the  tax  titles,  staled 
tothecourt,  that  (Afi^Emmon^  wrlttoi  opin- 
ion had  been  loet  or  mislaid,  having  been  ren> 
deted  some  time  ago  and  then  withdrawn  for 
reTisIon,  dncewhlc£timeitootdd  not  be  found; 
that  In  It  he  had  onlv  decided  tiut  the  Acts  of 
CoDgTCsa  under  which  tbe  sdes  were  made  were 
constitutional,  and  tiie  proceedings  of  tbe  com- 
mUsIoners thereupon  regular;  that,  priortotbe 
final  determinatiou  of  Uie  case  by  Uie  Judge, 
and  while  he  had  It  under  advisement,  the  case 
had  been  compromised,  and  hence  oo  dcCTee 
had  ever  been  entered.  Oouned  for  tbe  dty 
then  objected  to  a  decree  In  this  case,  because 
It  Involved  other  questions  than  the  constitu- 
tiooallty  of  tbe  Acts  of  Congress  and  the  regu- 
larity of  the  proceedings  of  the  commlsslonen 
'-panted  under  them,  and  asked  to  have  those 
ler  questions  argued.  Whereupon  coun> 
sel  for  the  tax  title  claimants  Insisted,  that  if 
the  case  contained  other  qnestion*  tbe  dty 
could  show  it  <m  bin  of  review  and  the  decree 
would  besetadde  under A4;« Emmons'  order, 
to  which  counsd  for  the  d^  objected,  that  a 
Mil  of  review  would  not  lie,  and  nisisted  on  a 
determination  of  the  question  by  the  court, 
whether  this  esse  came  within  Jvom  Emmon^ 
order  for  tlie  entry  of  decrees.  And  thereupon 
the  court  deddea,  that  the  counsel  for  the 
dainunl*  diould  enter  decrees  in  sudt  casea  as 
bededgnated,  as,  under  tbe  undertaking  with 
his  brother  Emmons,  he  had  only  to  direct  such 
decrees  to  be  entered  as  the  counsd  should  de> 
tarmlne.  To  all  of  wbldi  counsel  for  the  dty 
excepted,  and  prayed  that  by  bill  of  exceptions 
tbe  dQr  dtould  be  allowed  lo  show  tbe  proceed- 
Ingi  In  court  as  they  occurred  and  m  excep- 

.. 1 ._j Tdlntfy  the  said 

..     , ._    exceptions,  and 

objects  to  the  said  decree  and  all  add  poceed- 
Ings  as  heretofore  on  the  hearing  tb^  woe  ob-  [SOU 
Jected  to,  and  pravs  that  said  UU  of  exceptions 
may  be  dgned  and  aesled  bf  the  Jn^  presid- 
ing and  made  a  part  of  tbe  racord.which  k  done 
accordingly." 

Under  tills  stale  of  tacts  the  bOl  of  exceptions 
must  have  the  same  effect  as  If  the  narration  it 
oontidns  of  what  occurred  werelncwporaledin 
7H 
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tbe  body  of  the  decree.  Tbui  ctmddered,  it  ap- 
pean  tlwt,  ualnit  tbe  objection  ud  exception 
oS  the  couneelf or  the  city,  wlio  represented  Milh 
of  the  plaintiae  In  the  suit,  the  plaintifte  were 
denied  by  the  court  %  hearing  of  tbe  cue  un  the 
merit^  utd  thejudce  holding  tlK  court  refused 
to  deode  whether  the  cue  fell  vrithin  the  prior 
dedilon  or  order  of  Jiidgt  Emmona,  and  al- 
lowed the  counael  for  the  defeoduit  to  deter- 
mine that  question.  Notwithstanding  the  state- 
ments in  itae  decree  that  (he  caae  was  beard  on 
tbe  pleadings  and  proofs  and  fully  arnied,  and 
that  the  decree  was  the  decree  of  the  conrt, 
(beee  etatementa  are  contradicted  by  tbe  bill  of 
exceptloui,  formlDg  virtually  patt  of  the  same 
decree.  It  is  quite  apparent  that  the  Judge  in- 
tended that  what  occurred  should  be  q>read 
before  this  court  od  an  appeal,  so  that  Ita  effect 
on  the  validly  of  the  decree  mi^t  be  consid- 
ered. There  can  be  no  doubt  that  it  could  be 
■0  considered ;  and,  if  on  appeal,  it  must  haTe 
a  like  eftect  on  a  bill  of  renew;  as  it  is  to  be 
looked  at  as  forming  a  part  of  the  decree. 
What,  then,  does  It  abow,  except  that  the 
proper  forms  of  the  adminiatmtioo  of  justice 
were  disregarded,  the  functiona  of  the  Jtidi 
were  abnegaied,  there  was  do  bearing  or  d 
daion  by  (£e  coiirt,  and  the  counsel  for  the  de- 
fendant was  allowed  toprepare  and  enter  such 
K  decree  as  he  chose  t  Words  need  iwt  be  mul- 
tiplied to  argue  that  a  decree  rendered  under 
such  drcumiABnceamust,  on  abill  of  review,  be 
held  for  naught  and  aa  if  It  did  n«  exist. 
ThoneJi  not  the  cue  of  actual  ftaud  practiced 
on  the  court  or  on  tbe  opposite  par^,  what  was 
dose  operated  u  a  legal  fraud  in  i«q>ect  of  the 


MeVeij^v.  (7.  5..11  Wall.,  a69[78U.8„XX.. 
80],  an  tnforma^on  had  been  filed  by  tbe 
tToited  States  against  certain  property  beloog- 
tng  to  UcTel^,  to  forfeit  it.  He  appeared  and 
[3US]  put  in  a  claim  and  answer.  The  dlatrict  court 
■track  It  out  because  HcVel^  resided  within 
the  confederate  Hues  and  was  a  rebel,  and  con- 
demned tfaeproper^bydefault.  Thiscourt,ou 
a  writ  of  error,  reVused  the  Judgment,  on  tbe 
ground  that  HcTd^  wu  denied  a  bearing  and 
the  first  principles  of  tbe  due  administration  of 
Justice  were  ncdated.  Equally  in  the  present 
cue,  tbe  platntiSs  tn  tbe  suit  were  denied  a 
healing,  and  tbeir  answer  mig^t  u  well  have 
been  stticken  out.  In  addition  to  this,  there  wu 
no  Judicial  action  by  tbe  court,  and  the  defend- 
ant wu  allowed  virtually  to  decide  the  cause  In 
bla  own  fitvor.  For  these  reasons  it  must  be 
held,  that  the  decree  lu  question  cannot,  inUiIs 
■uit,  be  regarded  u  a  decree  adjudicating  any 
rt^to  between  the  parties  to  the  former  suit, 
and  that  it  forma  no  obstacle  to  the  couEidera- 
tion  of  the  Issues  raised  in  the  present  suit,  pro- 
vided tbe  bm  wu  filed  in  tiine,  u  a  trill  of 
review. 

It  wu  not  filed  within  two  years  after  the  ds. 
cree  of  December,  1818,  wu  rendered.  But  the 
idaintUb  In  that  decree  appealed  from  it  to  this 
court,  it  beinc  a  final  decree.  A  bill  of  review 
must  ordioamv  be  brought  within  the  time  lim- 
ited by  statute  tor  taking  an  appeal  from  tbe  de- 
cree sought  to  be  reviewed,  where,  ubere,  the 
review  sought  la  not  founded  on  matters  discov- 
ered since  tbe  decree.  Thomai  v.  Hartit,  10 
WheaL,  lU;  Whiting  v.  BaiJc,  18  Pet.,  «; 


m  a  bond  for  coals  In  January,  wfl..  _  _,  ._ 
though  thia  court,  in  December,  1875,  dismissed 
the  appeal  for  the  foilure  of  the  appdlants  to  file 
and  docket  tbe  cause  In  this  court,  yet  the  caustt 
wu  out  of  the  court  below  and  in  this  court 
until  within  two  years  before  the  UU  in  this  salt 
wu  filed,  Tbe  pendency  of  the  appeal  by 
Bridget  Powers  would  have  been  a  vai£l  objec- 
tion to  tbe  filing  of  a  bill  of  review  by  her  for 
the  errora  In  law  now  alleged  and,  Inannnch^ 
the  ai^ieat  wu  not  heard  here  on  its  merits,  but 
the  prosecution  of  it  wu  abandoned  we  are  of 
opinion  that  tbe  bill  of  review  wu  filed  in  time. 
While  the  appeal  wu  pending  here,  although 
there  wu  no  Miparsnfou,  tbe  circuit  court  bad 


such  relief  wu  beyond  its  control.  The  time 
during  whicb  that  control  wu  suspended  to 
await  the  orderly  conduct  of  businen  in  thia 
court  in  regard  to  bearing  tbe  appeal,  is  not  to 
be  reckoned  against  Bridget  Powers  In  this  case, 
although  she  joined  In  the  appeaL  She  was  ex- 
ercldng  a  right  In  doing  so  and,  u  the  dty  of 
HempSis  wu  tbe  prindpa*  -'-'—"■  — -■ ■ 


appeal  feU  because  tbe  dty  refused  to  pe.y  ti 
necessary  money  for  filing  tbe  transcript  of  tl-_ 
record.  Being  thus  left  to  tbe  protection  of  her 
own  rights,  she  may  well  have  condnded  that  a 
bill  of  review  wu  preferable  to  the  further 
prosecution  of  the  appeal,  when  ahe  had  such 
EDod  cause  for  that  course,  as  now  appears,  al- 
thourii  tbe  same  error  might  have  been  cor- 
rect^ if  the  appeal  had  been  heard  on  th» 

This  bill  of  review  is  properly  brought,  there- 
_  jn,  becatiae  of  tbe  error  on  tlu  face  of  the  de- 
cree whicb  has  been  considered,  and,  the  decree 
being  set  aside,  uit  must  be,  we  are  free  to  ex- 
amine the  ouestton  u  to  the  validity  of  tbe  tax 
— '     nupfoy  Ensmlnger. 

_  lou^  tbe  sale  of  the  lot  for  taxu  pre- 
ceded the  lease  to  Bridget  Powen,  the  sale  waa 
Invalid  u  to  her  if  tbe  lot  wu  not  subject  to 
be  sold  for  taxes.  By  section  18  of  the  Act  of 
Congreaa  of  August  S,  1861,  ch.  4S,  12  StaL  at 
L.,  iwT,  providing  for  a  dinct  tax  and  for  ita. 
assessment  on  land,  then  wu  exempted  from 
tax  all  .land  permanentiy  or  specially  exempted 
from  taxation  by  tbe  laws  of  tbe  State  wbereiik 
It  wu  situated,  at  the  time  of  the  passage  of 
that  Act  Tbe  same  section  provided  that  in 
making  such  asseasmetit,  doe  r^ard  should  Im 
had  to  the  latest  valdation  under  the  authority 
of  tbe  State.  Tbe  exemption  ot  laod  exempted 
from  taxation  by  tbe  laws  of  the  State  is  re- 
peated in  section  1  of  tbe  Act  of  Jane  7. 1868, 
ch.  98,  U.,  4StSS,  and  it  ta  there  provided  thu 


the  direct  taxes  ataall  be  cbaigad-om  laoda  smI 
lots  of  ground  aa  tbe  same  were  arameiated 
and  valued  under  the  last  asaeasment  and  val- 
uation thereof  made  under  the  anthorin  <tf  tbe 
State  before  January  1,  IttOl.  Section  T  of  that  rao41 
Ac^  which  mnkea  the  certificate  of  tbe  sale  of  ■-"^'^ 
the  land  for  the  tax  pn'ma/i)«<s  evidence  of  the 
ro^arity  and  validity  of  tSe  aale,  and  of  tbe  tj. 
tie  of  tbe  purchaser,  provides  that  the  certificate 
IWI).  8. 


i  by  Google 
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maT  be  affected,  u  evidence  of  (he  regulnritj 
sndvoliditf  of  tiie  sole,  byeslablisbing  tbefact 
that  tbe  propertv  wu  not  subject  to  taxes.  These 
Actsof  1861  ana  1803  eoTented  tbe  uleia ques- 
tion. B7  section  9  of  Uie  Aut  of  the  Legialature 
of  Tennessee,  wUch  took  elTect  Febnuur  20, 
leeO,  ch.  70,  Private  Acta  of  1M9-'B0,  284,  It 
was  enacied  "That  all  building  and  grounds 
owned  by  said  City  of  Memphis  and  used  ez- 
clusivelT  for  public  purposes,  such  as  for  Are- 
companies  and  fire-engines,  city  water-works, 
mnrkets  and  market-houses,  and  their  grounds, 
and  such  parts  of  the  obtj  yard  as  are  not 
leased  to  private  parties,  be  and  tbe  same  are 
hereby  declared  tree  and  exempt  from  all  state 
and  county  taxes  so  long  as  owned  by  tbe  dty, 
and  so  used  for  public  purposes." 

The  lot  In  question  is  shown  by  the  testi- 
mony in  the  present  suit  to  have  been  part  of 
tlie  navy  yard,  and  to  have  been  the  property 
of  tbe  City  of  Hemphis  from  before  the  pas- 


catc  refer  to  the  lot  as  "  assessed  to  G.  McLean 
in  1860,"  and  the  evidence  shows  that  It  was 
assessed  to  Q.  W.  McLean  in  lB6a  1865,  1866 
and  1867.  The  lease  to  Bridget  Powers  pro- 
vides that  she  shall  save  the  city  harmless  from 
any  damages  to  be  claimed  by  the  original  Ira- 
-  s  of  said  lot.    But  there  is  no  legal  evidence 


lit*  emirt.    Tbt  eo*t$  tf  Ou  pnttnt  appeal  rnvM 
lit  paid  by  the  appdiant. 

Tnieoopf.  Teat: 

Jamca  H.  HcSenney,  Clerk,  Sup.  Court,  D.S. 

Oted-Ul  U.  8^  GHl 


ALEXANDER  P.    TDTTON,*  Collector   of  [31B1 
Customs  for  the  Dibtsict  or  PHn.tngi.wnt, 
Par.  <ft  JfflT., 


i,  and  tbe  answer  substantially  admits  this 
averment,  by  saying  Uiat  e(  one  time  before  tbe 
assessment  of  the  tax  in  18H,  a  lease  of  the  lot 
by  the  ci^  had  been  made,  which  was  not  ci 
ned  Into  operation,  by  fallnre  of  the  lessee 
comply,  lius  is  equivalent  to  saying  that  tliere 
was  no  subsisting  lease  when  the  tax  was  as- 
sessed for  which  the  lot  was  sold.  There  is  the 
evidence  of  a  witness  for  the  plaintiff  familiar 


live  proof  by  the  defendant  of  the  existence  of 
such  lease,  the  evidence  that  there  was  none 
must  be  held  sufficient. 

We  do  not  perceive  that  any  of  the  objections 
■et  up  by  demurrer  and  repeated  In  the  answer 
aretenable.  Tltadeertteft/taCiTevitGowrtiti^- 
jfrmAf  in  aU  rupteU,  except  In  so  far  as  it  er- 
roneously gives  the  dale  of  July  IB,  1676,  to 
the  decree  of  June  10, 18T6,  and  recites  erro- 
neously tbe  contents  of  said  decree;  and  except 
in  so  far  as  it  tnav  be  construed  as  enjoining  the 
defendant  Bnsminger  from  setting  uu  any  title 
to  said  lot  10  as  against  tbe  City  of  Hempbls, 
or  a*  quledng  or  confirming  the  poesesslon  of 
the  pUintifb  as  against  the  City  of  HempUi 
under  tbe  said  lease  from  sitid  dty;  and  except 
In  *o  far  as  It  adjudges  that  the  lease  made  by 
the  defendants  to  the  plaintiff  John  C.  Powera, 
and  the  five  notes  executed  by  him,  be  deliv- 
ered up  and  caiiceled.  As  to  thU  last  named 
lease,  the  plalnUff  John  C.  Powers,  having  vol- 
untarily entered  into  it,  no  ground  is  shown  for 
setting  it  aside.  It  was  correct  to  charge  Ena- 
mlnzer  with  tbe  costs  of  both  suits.  Tlie  deem 
^  ait  ctmrt  in  t/i*  firtt  tuit  impomi  on  Ou 
^tttntiff*  Iterein  ojUy  Vit  eoilt  of  the  appeal  to 
108  U.S. 
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..  pTOfcaBlonalaoulptar.whetherfitHn  models  lust 
made  bf  a  proteeslonal  soalptor,  or  from  antiiiu* 
models  wboes  author  Is  unknown,  are  "pwrfwaltmal 
—ixluatlona  of  asiatuaiT  or  at  a Mulptor,"  Uabl* 
_  a  duty  of  onlr  ten  oer  eentnm  ad  valonm.  under 
the  Bevaed  SMutos,  aeoUon  OM,  Soheduto  H. 

[No.  1206.] 
Motion  to  advance  tubmiUed  Mar.  19,  ISM. 

OranUd,  Mar.  19,  1883.    Argued  Apr.  IS, 

1883     *•—■'-'  '—  "  ■""- 


Decided  Apr.  ts,  1 

PT  ERROR  to  the  Circuit  Out  of  the  United 
States  for  the  Eastern  District  of  Pennsyl- 

The  blsloty  and  fact*  of  Ute  cue  ^pear  in 
the  opinion  A  tbe  court 

Mr.  B.  F.  PhllUiw,  Bdieitor-Om.,  iat 
plaintiff  in  error. 

Mr.  Edward  BUpp«a.  for  defendants  in 
error. 

Mr.  Jtufiee  Orar  delivered  the  opinion  of 
the  court: 

This  is  an  action  of  atnmpeit,  to  recover 
bock  an  excess  of  duties  paid  upon  seven  mar- 
ble sLatues  imported  from  Italy.  The  Import- 
ers contend  that  these  statues  were  liable  to  pay 
a  duty  of  only  l«>n  per  etrUtim  ad  talortn;  bat 
the  Collector  exacted  payment  of  fifty  per  een- 
taiaad  mlmwn. 


construction  of  thoeeprovlrfoD 


leCustoma 


Act  which  impoae  upon  "AU  maDufactniet  of 
marble,  not  otherwtae  provided  for,  fifty  per 
esntuffl  ad  talorimf  and  npon  "Paintings  and 
statuary,  not  otherwise  provided  for,  ten  ptr 
eejOam  ad  valorem.  But  tlieterm'atMua^,^as 
used  in  the  laws  now  in  force,  ImpoalnEautiea 
upon  foreign  Importattons,  shall  betuuumood 
to  include  profearional  productions  of  a  statnair 
or  of  a  sculptor  only."  R.  B.  sec.  2004,  Schea- 
uleH. 

The  material  facts,  aa  found  by  the  special 
verdict  returned  in  the  circuit  court,  are  aa  fol- 
lows: of  the  seven  statues,  two  were  of  boys, 
taken  out  and  sculptured  from  antique  original 
models,  the  author  of  which  la  unknowa.  The 
other  five  statues  were  taken  out  and  sculptured  [3131 
from  original  models,  two  of  angela,  made  by 

•Bead  note  t>r  Mr,  JuMet  QMAT.  ~  • 


BcFSKu  CousT  OF  TBS  TJhited  Statm. 


r,  Autumn  Mid  Winter.  maiM  hj  Ciurlo  Nico- 

11,  both  ot  Thorn  weie  [vofeuloEial  scnlpton 
of  good  lepatation  ukd  who  had  won  tt  tho 
Ro^  Academf  of  -FtM  ArU  of  Camn  the 
prite  of  ft  Kovenunent  petulon  at  Bmbo;  and 
tbejr  were  tbB  Snt  producdoDB  from  those  mod' 
«b.  AU  the  aerenfUtues  were  executed  t^Olo- 
▼annf  Padula  and  Akasandro  Oemignaiu,  pro- 
fesdonal  actdptorB,  la  the  studio  ana  under  the 
direction  ot  netro  Satada,  who  hai  been  a  — 
feadonal  fcalptor  In  ^amra  lor  the  last  thi  , 
four  ytma.  The  ooat\of  the  atatnea  of  the  two 
boTB  wu  800  Iitv  or  168  each;  of  thow  of  the 
two  angels,  690  ttrt  or  t1S8.40  each;  and  of  those 
<rftfae Three Seauns,  490  ftK  or  MS.80eacli, 

Judgment  was  given  for  (he  lualntifb  upon 
the  I — '-' — ■'-"  '-'  "- ' —'- 


(ban  on  other  manufactures  of  marble,  la 
courue  the  Importation  of  works  of  art,  by  dla- 
tinguubioK  between  the  productiooa  of  an  ar- 
tist and  thoae  of  an  aituan  or  mo'Jianlci  be- 
tween what  ia  done  in  a  sculptor's  studio,  by 
hiaowD  handorunderhia  eye,  and  what  Is  done 
by  workmen  In  a  marble  shop. 

In  the  same  sfdrit.  Congress  has  exempted 
from  all  duty  the  importation  of  paintings,  stat- 
ues, fountains  and  other  works  of  art,  which 
ore  either  the  production  of  American  artiste,  or 
are  imported  expressly  for  presentation,  to  na- 
tiooai  institutions,  or  to  any  Btate,  or  to  any 
municipal  corporation.    R.  8.  sec.  SGOS. 

There  is  nothing  in  ttie  Acts  ot  CongrMS  to 
limit  the  professional  productions  of  a  statuary 
orsculptoT  to  tboseexeouted  t^  a  scu^itorwitn 
his  own  diisel  from  models  of  his  own  creation, 
and  to  exdnde  those  made  by  bim,  or  tiy  bis 
assistants  under  his  direction,  from  models  or 
from  completed  statues  of  another  scolptor,  or 
from  worlcB  of  art,  the  original  author  <M  which 
isunknown.  An  artist's  copiee  of  antique  mas- 
r-]4]  teri^eceaare  woifcsof  artof  asblghagradeas 
tboM  executed  by  the  same  hand  from  original 
models  of  modem  scnlpton. 

The  instructions  of  the  Treasury  Department, 
pursuant  lo  which  theee  duties  wen  imposed, 
and  the  argument  for  the  ^>pellant  proceed 
npcu  the  ground  that  the  statues  were  made  br 
men  not  rcalir  pifMteadonal  aculptois,  thou^ 
calUngtbemaelTesattch^nd  were  not  real  works 
of  art,  but  mere  manufactures  of  marble  by 
good  artisans.  If  this  cotirt  were  at  liberty  to 
consider  the  Uatimony  sent  up  with  the  record. 
It  might  perhapa  not  reach  tiie  conclusion  ~* 


statues  were  executed  in  Uie  studio  ot  a  prof  ea- 
sional  eculiMor,  and  under  bis  direction,  by  two 
other  iMofesalonal  sculptora.  IJtei  faett  being 
totidtuiwl]/  tetttti  bf  Aat  wtrdtet,  A»  taw  re- 
fwjna  tAat  At  judgment  U  affirmii. 
Inieoopr.  Test:  _ 

Jams  H.  UoKSDiisr.  Clerk,  flapu  Oouit,  C.  8. 
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ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Missouri. 
The  petition  In  this  esse  was  filed  in  the  court 
below,  t^  the  defendant  in  error,  to  enforce 

Esyment  of  the  coupons  of  certain  bonds  issued 
y  the  defendant  In  aid  of  a  certain  lallroed  com- 
PMiy- 

Trial  by  Jnry  having  been  waived,  the  court 
below  entered  a  judgment  for  the  plaintifl  for 
$a,ffT8. 10,  wltb  costs.  Whereupon,  the  defend* 
ant  sued  but  tlils  writ  of  error. 

The  facts  of  the  case  are  stated  t>y  the  coiurt. 

Mr,  John  D.  StaweBwrn,  for  plaintiff  In 
error.  

Mr.  W.  M.  WtJUatat,  for  defendant  in  error. 

3fr.  Jvttiee  w»-i---  delivered  the  opinion 
of  the  court: 

The  Tebo  and  Neosho  Railroad  Company  waa 
authorized  by  its  cbarter  to  construct  and  <m- 
ente  a  railroad  from  some  point  on  the  Padno 
Railroad,  between  the  west  Dank  of  the  Laramia 
RlTer  and  Bluddy  Creek,  in  Pettis  County,  in 
a  southerly  or  southvreslerlr  direction  tfarouvh 
Henry  CounQr,  to  some  point  on  the  state  line 
between  the  northwest  comer  of  Jasper  and  the 
southeast  oomer  of  McDonald  County.  It  was 
also  expressly  authorized  "To  extend  branch 
railroads  Into  and  through  an^  counties  that  the 
directors  may  deem  advisable."  For  the  pur- 
pose oi  aiding  in  the  construction  by  that  ccnn- 
pany  of  a  road  from  the  junction  tu  the  m^n 
line  with  the  Padflc  Railroad,  extending  In  a 
northeasterly  direction,  to  Boouville,  thiongfa 
the  County  of  Howard,  the  counn  courtof  that 
Coun^,  in  Its  behalf  and  after  a  lavorable  voto 
by  the  people,  made  asubecrlption  to  the  ci^tal 
stock  M  the  company,  and  Issued  countT  bimda 
therefor.  One  half  {« the  bonds  weresoldbytha 
County  and  the  proceeds  paid  to  theoomnany, 
while  the  remainder  were  deliveied  Id  tu]ip^^ 
mentot  tlie  belance  due  on  the  eubecrlptioo. 
The  subscription  was  made  and  bonds  issued. 
In  poiBuance  of  a  providon  in  the  company^ 
charter  whldi  made  it '  'lawful  for  the  county 
court  of  any  coimty  In  which  any  part  of  thia 
railroodoriraneAMinBy  be,  oranycoun^  ad- 
jacent thereto,  to  aubscrilM  to  the  stock  of  said 
ompony  ■  *  ■  and  for  the  stock  subscrlbeil 
-jbehauofthe  county  may  issue  the  Imnds  td 
the  county  lo  raise  the  funds  to  f»j  the  same, 
and  to  take  proper  steps  toirotect  the  Interest 
and  credit  of  die  county  court ;  mw  aspoint 
an  agent  to  lepraeent  the  county,  vote  for  It,  and 
recdve Us diTidenda."  Actof  JnnuarylB,  IWO, 
,-,      tM,V.». 


BALTDuna  Axo  Potomac  R,  R.  Ca  t.  Fitth  Baptut  Cmncs. 


[Sie]  ■^<^'>i's  ^  *»')  8 ;  ^(^  of  Iforember  91, 1SS7, 
^  Chmrter  of  Osage  Voller  ud  Southeni  Kkdou 

IL  R.  Co.,  Laws  of  Ifo.,  1857,  adjourned 
■Ion,  p.  68. 

The  nilttMd  wu  conatracted  thronKli  How- 
sid  CountT  M  piopooed,  and  baa  been  m  opera- 
tion erer  ance.  The  county  oouit  levied  and 
collected  a  tax  to.  pay  the  Inteieat  on  the  bonda 


of  the  bonds,  voted  the  CountT*!  atock  at  ai 
«ral  meeting!  of  itocUioldenL  and  when, 
1874,  the  toad  ao  constructed  northeasterly 
tliroui^  Howaid  County,  wai  aold  to  tbe  Hia- 
•oaii,  Eansaa  and  Teua  Saflroad  Company, 
the  County  nodved  4.000  aharei  of  tbe  Mock 
of  the  IMta  compeuy  in  exchange  for  ite  stock 
tn  (be  Tebo  and  Neoaho  Railroad  Company. 
Counael  tortbt  defendant  in  error  states  that 
tbe  County  sold  Its  stock  In  tbe  Hisrauri,  Ean- 
•as  and  Texas  Railroad  Company  for  |14O,O00i 
But  no  such  fact  appears  in  the  findings.  Bat 
it  does  appear  that  the  County,  nhen  tbe  — 
was  tried  below,  still  held  that  stock. 

And  now  it  is  contended  in  behalf  of  tbe 
County,  and  no  olber  qtiestion  ia  presented  for 
detenninaticm,  that  tliore  was  no  l^al  antborlly 
for  this  BubacriptitHi  or  Isroe  oi  bonds.  The 
argument  in  its  behalf  i*  that  the  main  road  of 
tbe  company  was  eatablished  on  a  line  south  of 
the  I^iflc  Railroadi  that  Howaid  County  oould 
itot,  by  subsoiption,  aid  in  the  construction  of 
tlie  main  Hoe;  and  ooidd  not,  by  aabscription, 
«id  in  tbe  construction  of  a  road  from  the  Junc- 
tion of  the  main  Uue  northeasterly  through 
that  county,  because  sucb  a  road  would  not  be 
e  btwuh  road,  but  only  an  unauthorized  txitn- 
aioa  cA  tlw  mai»  line. 

We  are  of  opinion  that  tlie  road  constructed 
tbrooi^  Howud  County  was,  wilbln  the  mean- 
ing of  the  statute,  a  branch  of  the  original  or 
nuBn  line.    Tbe  defense  cannot  be  sustained. 

T^^tdgmmi  it  ^fflrmtd. 

James  H.  M  okenner.  aeik.Sup.  Ooazt,  V.  8. 


[SIT]  BALTIMORE   *   POTOMAC   RAHJtOAD 
COMPANT.  Ptf:  in  Brr., 

V.      

FIFTH  BAPTIST  CHURCH. 
(Bee  S.  C  Beportar'i  ed..  m-M.) 
JtviKoee,  nhat  ii—t7yunetion  /ot—ettrporaUon 
tiailt^or — Ugidatite  grant* — tjnmUTHlifforpri- 
mte  ij0wie§~'ittUtanet  bg  tmok»,  MUurbing 
AvrAieniem. 
L  ntat  is  a  nulanoe  wUoh  annofi  and  dkturlN  one 


E.  Tor  such  ADDojaace  and  dlsoomfort  tfaeeotutt 
(tf  law  will  affort  ledreabr  ilTlng-datMmaafBjDM 
tbe  wrotw-doer,  and  when  tSe  oauBof  the  sumw- 
— iB.Biid  dlMwniiprt  an  p(uiUauous.oanrtaot  eqnlqr 


tbe  lUUIItr  <tf  a  ooiporatloQ  to  Tsspond  Id  daniicei 
for  oauataw  sncb  Duitanoe,  anoot  afteoted  b7  tbolr 
oorporeteeharaoter.but  aia  tbaauae  asUMse  «t 
indlTMuatatnrasliiularwi 


Mur  «■  back  and  oonetmM  fta  works  wltUn  a  d^, 
oonfir  DO  Haenee  to  use  tbem  la  dlmenfd  o(  tM 
private  tigbM  of  othais,  and  vttb  ImmaDltr  tor  tbali 


privaM  Inliulai  which  mar  result  dlMotlj  fcom  tkf 
-xerdn  of  those  powers  and  prlvlleccs.    ' 
a.  ItlsanaotioiiBbleouiwncatotiulldooe^efaim 


ehiuafa.dMias«Barenotltmttad ^. 

tioaof  tbe  proper^.bntnajr  beglvcn  fortt 
Alenceand  (ttiomf— ' «  — -•■ 


to  destroy  tbauieof 


r, /aw 


aabmitta  Apr.  S,  isSS.    Dtddtd  Apr.  a,  iSSS. 

N  ERROR  to  the  Supreme  Court  of  tbe  Dis- 
.    trict  of  Columbia. 
The  lUsloiy  and  facts  fnlly  appear  In  the 

Statement  of  tbe  case  by  Mr.  JtuHce  FteUt 
The  Fifth  Baptist  Church,  the  plaintiff  in  the 

court  below,  is  a  religious  Corporation,  created  [9181 
nder  tbe  general  incorporation  Act  <d  Congress 
L  force  in  tbe  District  of  ColumUa.    It  owns 
building  In  the  Oltytrf  Washington  situated 
1 D  StTMt,  betweenTonraBd-a-balf  and  Sixth 

Streets, which  was  erected  and  hasbeen used  by 


VoOj-Wlto  nay  noMolN  ocMm/br  jmUtt  kM- 
•onu  and  wUn;  ipecfol  damage  «<«e«*ar|i:  method 
^alMmenL  8eenatetoaeo«setawDv.Alu.r 
Oi_»l7.B.(UPeU,SL 

_  iriM  «i^NMtfm  QOBiiHt  NNlsanee  ie<B  ba  gnmlaA 
flee  nots  to  Inrln  v.  Oxlon,  BT  V.  8.  (U  How  J,  10. 

ifaawre  of  d«Na0r*/Or  — ' 

InanaottoatorDnlsaM 

CSpanllT  k  tbe  loM  aetuaJlT  I 
mnnWnuMt  Co.,  9  Cush^lll; 

.ttnoaaeeora ^ __,_ 

o  danMaes.    Fmsodb  oontinulnr  a  nnl- 

.  -able.^Haple  t.  Sprhv,  10  Vm^  74; 

r.  Vedder.  1  Dento.  m ;  Clowea  vrstafford- 

Uarles,ete.,OD_BI..B.Ch.App,.U&;  ».C., 

-J  bw-  Bep.. m;  Beckwltta  t.  Orliwold, » 
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Railroad  Company,  is  a  Cwporation  created  un- 
der the  laws  ci  Hurland,  and  is  antboiiied  by 
Act  of  Cooneaa  to  lay  Ha  track  within  tike  lim- 
its of  the  tMf,  and  conatmct  other  wt^ta  oeo- 
essary  and  expedient  to  tbe  i«t>per  ocnnpletioB 
and  maintenance  of  its  road. 

Tbe  pltantiS  alleges  that  the  defendant,  Ib 
1ST4,  erected  an  engine  boose  and  macbine 
shop  on  a  parcel  of  lud  immediately  adMning 
its  church  edifice,  and  faaa  rince  naed  litem  iS 
such  a  nay  as  to  disturb,  on  Sondm  and  oth- 
er days,  tlie  congr^atlon  atmbled  In  the 
-'Lunt.  to  i-  ' '■"      ■"  ' 


hatbebelleveatoba 

hk  rIghtL  Is  liable  ontr  for  tbe  BOtual  damans  and 
the  tioabM  and  •neoas  of  sstablishlng  the  ~ 

"---•- ^-^tofft.    Bhaw T. CummlikeT, 

.  acan.  Co.  ,T  La.  Awb,  K>nc 

'MOWS'' 

When  Uie  aoUoD  Is  breoffat  1)7  a 
aman  are  ttaeJnJarT  dona  tbass 

Jaad,  8T  Bdc.  !•.  *  Bq.,  nTi  Bamer  v.  I 
Burtat  *  K.,  IH. 

Wbece  tbe  daniMes  are  penaaneotandBOtalhe 
eatJra  TBhie  of  tM  estate,  tba  wbole  Injury  mar  b« 
onrnMOMted  (ot  1^  onaa,  Anon.,A  U.  8.(4  DalU, 
Va  i  Cumberland,  efa.,  Oo.  t.  ""^'"tti  »  Ks^.ttft 


ib.Google 


BnpRKXi  CouBT  ov  Tm  Uxitzd  Stated. 


Oct.  Tebx, 


■troy  the  valin  of  th«  buHdlng  u  a  place  of  pnb- 


the  Fifth  Baptist  Church  has  owned  and  used 
the  premises  described  at  a  place  of  worship 
■foce  18S7;  that  the  present  church  buildiog 
was  begun  In  1807,  and  since  1888  or  isas  has 
been  conttnnonklv  occupied  by  the  church  as 
Its  house  of  woruiip;  that  In  1873  the  defend- 
ant erected  upon  a  parcel  of  ground  iniinedl- 
Btelf  adJoinlnK  the  premises  on  the  west,  and 
from  April,  1874,  till  the  commencement  of  this 
■u<t,  malDlalDed  an  engine  bouM  and  machine 
shop,  where  a  large  number  of  locomottTes  and 
steam-engines  were  boused  and  their  dres  made, 
and  to  and  from  which  the  er^nee  were  pro- 
pelled.and  in  which  thejwere  coaled, watoed, 
repaired  and  otherwise  nscd;  .that  when  the 
ground  wu  flntbrokenfortheerecHonof  tbeee 
worlu  the  plalndif  advised  the  Company  that, 
if  pat  then,  thw  would  prove  to  be  a  nuisance 
and  rulnona  to  the  plointfiTs  interests,  and  pro- 
tested against  theirerection;  that  the  Company, 
however,  peld  no  heed  to  this  protest,  but  pro- 
'1  ceeded  tocrect  the  works  upon  Rebuilding  liDe 
of  its  own  premises  within  five  and  a  half  feet 
from  the  church  edifice,  aud  consini<:ted  iipou 
the  engine  hcnise  sixteen  smokeatucks,  lower  in 
height  than  the  windows  of  the  main  room  of 
the  church;  Ihatthe  nearest  of  the  smokestacks 
was  less  than  sixty  feet  from  the  windows,  and 
the  others  were  In  a  semicircular  curve,  at  grad- 
ually increasing  distances;  that  during  this  pe- 
riod, from  Apnl,  1874,  lo  the  commencement 
of  the  present  suit,  the  plaintiff  was  accus- 
tomed to  have,  on  every  MbbathDaj,  Sunday 
School  exercises  in  (he  morning,  preaching  iia 
the  forenoon,  and  preaching  in  the  eveniag;  and 
that  relirious  services  were  also  held  in  it  on 
Wednesday  evening  of  evaiy  week,  and  on  the 
ficat  Tuetday  and  Friday  evenings  of  every 
month,  and  at  Intervals  protracted  religious 
meetiufiawere  held  in  it  every  night  in  the  week 
except  Salurday  night;  that  during  this  period 
these  services  were  habitually  interrupted  and 
disturbed  by  the  hammering  noise*  made  in  the 
workshop*  of  the  Company  the  rumbling  of  its 
engInespassiogIoBndoutoftheni,and  the  blow- 
ing oS  of  steam;  that  these  noises  were  at  timet 
so  great  as  to  pierent  members  of  the  congrega- 
tion, slltinaln  partaof  thechurcbfartbestfrom 
the  shopa,  from  hearing  what  was  said,  that  the 
act  of  blowing  oS  ileam  oocnpied  from  five  to 
fifteen  minutes,  and  trequenUy  compelled  the 


pastor  of  the  church  to  sospcnd  his  remarksi 
that  this  was  of  habitual  occurrence,  durloe  the 
day  and  at  Dight,  end  on  Sundays  as  wdl  a* 
other  davs;  and  that  1^  the  summer  time,  when 
the  winJowsof  the  church  were  opened  for  air, 
smoke,  cinders  and  dust  were  blown  from  the 
smokestacks  throufi^  tbe  windows  of  the 
church,  settling  unon  the  pews  and  furniture, 
and  soiling  tbe  clothesot  the  occupants,  accom- 
panied by  an  offensive  odor,  which  greatly  an- 
noyed the  congregation. 

Evidence  was  also  given  to  show  that  th» 
Railroad  Company,  which  was  authorized  to  lay 
Its  track  only  alongVirginla  Avenue  in  the  city, 
had  constructed  a  side  track  from  the  avenue  to 
its  workshops,  crossing  a  part  of  D  Street  and 
its  sidewalk  at  a  dlstsnceof  about  100  feet  from 
tbe  door  of  the  church;  that  the  locomotives 
were  allowed  to  stand  at  the  entrance  of  iis 
premises  with  their  cow-«it4:bers  protruding 
several  feet  beyond  the  inclosure,  and  somo-  [3S01 
times  to  stand  across  the  sidewalk  along  which 
two  thirds  of  the  congregation  are  obliged  to 
pass  Id  going  Co  and  from  the  church;  that  tlie 
access  to  thecbnrchwastlieraby  obstructed  and 
rendered  danecrous,  aod  on  several  occa^na 
members  bad  oarely  escaped  being  ran  over  by 
Ibe  sudden  storllug  of  tbe  locomotives  without 
note  or  warning;  that  ibe  congregation  had 
been  thereby  dimlmsbed.  aod  the  attendance 
upon  the  Sunday  School  decreaited  by  about  one 
fourth;  that  the  Sunday  School  was  a  source  of 
revenue  to  the  plalntlfF,  having  contributed  lo 
Ibe  construction  snd  Improvement  of  the  church 
building,  aud  this  revenue  was  proportioned  to 
tiie  attendance  thereon;  that  the  property  of  the 

Elnlnlifl  was  nearly  ruined  for  church  purpose* 
y  the  proximity  of  the  works  of  the  defcnd- 
ant.and  the  noise,  smoke, cbders  and  dust  whlcb 
they  created;  that  the  rental  value  was  ordina- 
rily from  ll.aoo  to  f  1,600  per  annum,  but  thnt 
with  the  defendant's  works  adjoining  it  could 
hanlly  be  rented  at  all;  and  that  those  works 
had  depreciated  tbe  value  of  the  property  fifty 
percent. 

To  meet  the  facts  thus  established,  and  aa  & 
defense  to  tbe  action,  Uie  Reilroad  Company 
gave  evidence  to  show  that  it  ran  about  sixty 
trains  a  day  over  its  road  in  tbe  City  of  Wash- 
ington during  week  days,  and  about  ten  tiaios 
Sundays;  that  its  locomotives  were  the  best 
own  in  tbe  business;  that  it  employed  about 
two  bnodred  men  who  were  all  skillful  in  (heir 
particular  branches  of  work,  and  well  behaved ; 
''    'in  the  engine  and  repair  shop  no  more  noise 
made  than  was  necessary;  that  every  pre- 
ion  was  taken  on  Sundays  to  preserve  quiet 


r  V.  Ban>er,  >  N.  H;,  Hj  Town  of  Trov  v. 

reB.R.do.,iBN.H..K);BIUDtv.HciOonnlok. 

8  Denio,  las ;  Tbmr^  v.  Brooka,  IT  Ohio  St,  ua. 

U  tbe  nulsaooe  be  oootlniied  after  verdlot,  ex- 
em  pi  an  damans  BBj  be  riven,  sooi  ••  will  lead  to 
its  abatement.  Soltau  v.  De  Held,  9  Edb.  L.  *  Bq., 
lU ;  Horlord  v.  Woodwoitli,  T  Inil„  N ;  Bndlar  v. 
jUnls,  t  Hayw..  m. 

The  rule  of  damun  to  real  cstMe  where  tbe  In- 
Jurr  Is  to  value  of  tbe  premlM  UiemMlvee.  Is  the 
aUtetenoe  between  tbe  value  ot  the  ctemlns  before 
thebiJurrandlnimBdUt^Brter.  fBUl.  Torts,  KM, 
teclKa;  Wood's  Law  of  flulsaDoca,  sec.  MS:  Snelr 
V.  AMen,  a  Pa.  St.  ffi! ;  Buokman  V.  Oieen,  t  Hud, 
m;  Pet^v.  EUer,8Sandt„IEB;DaBav.TBlenth!& 
(  k^,  lot :  OuMe  V.  M.  T.  d  K.  k  Oo»  14  Bart).  BB. 

Where  the  nnisanoe  can  be  abated,  tble  rule  does 
BOtapidr.  In*uabGue,thenca>u>«afd>nM«eile 
tbeloMln  rental  value  by  (he  oonUnuancs  d  tbs 
340 


.   Fraocee  v.  Soboellkopt,  as 


nulsanoe.  Cblpnun  v.  Palmer.B  Hun,  EIT:  Ptonev 
V.  HerTr.ai  Ho..  Set;  Park  v.  C.  *  8.  w.  h.  Co..  A 
Iowa.  SH:  HoKeoD  r.  See,  4  Rob.,  410:  BuS  v.  Rln> 
aldo,  U  N.  X..  M ;  De  Wlnt  v.  VUlsB,  •  Vend.,  B»; 
Jutte  V.  HUKhes.  m  S.  T..  8B7. 

Bvldenoe  that  the  □ulaenoe.^ieuoa  Af  tiM  nmn. 
ber  of  penons  It  empkifa.  has  Inci 

value,  fa  not  admlaelble.    Fraocee  i 

N.  T„  Itt;  Klmel  v.  KImel.  4  Jones,  Ul ;  C 
Palmer,  1  Veek.  Dbr..  lU. 

It  is  not  competent  to  show  Uist  tbe  tental  viId» 
of  other  propert]' similarly  situated  was  dlmmiafaed 

S  the  same  cause.  Sehno,  etc.,  Bl.  B.  (3d.  v.  Knapp, 
AU.,  48a  , 

Aaufaeequent  puiehaser  nayreeover  for  theln- 
jurriauMia  bf  tfieoontlDuanceof  a  Dulwnce  erect- 
ed previous  to  bis  purehBse.  Bradr  v..  Weeas.  9 
Boib..  lET ;  Vedder  v.  Vedder,  I  Denlo.  mi:  Bitae  v. 
Ball.  88  Eds.  C  L.,  SIS;  a  C  i  Bins.  (N-  C).  UB. 
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Bai,tiiiobx  akd  PoTOitAC  R  R.  Co.  t.  Fifth  BApnn  Cbubch.         817-£S3 


In  dw  ndg^boiliood  of  the  clinrcli;  Qiat  the 
main  dtop  of  the  Compuif  wsa  in  the  C3tj  at 
Bal^more,  and  the  ihop  uid  engioe  houM  In 
WuddDgton  ««n  used  D11I7  for  making  casual 
■od  temporaiy  repain  in  older  to  keep  the  ma- 
dtlnnr  and  engines  In  opetatum;  that  the 
■mokeatacka  were  higher  than  requirod  by  tlie 
building  ragulatloDS  In  force  In  Waahingtoai 
that  the  engine  Iiobm  and  workaliopi  were  skUl- 
fiil^  and  canfoUy  Conatructed  with  •uiia)>le 
appointmenta  and  appliances:  that  tlM  bells  of 
titelocomotf ~- "■ — "-"'- 

,_„,  soucded,  ex   , 

LSSii  occur:  and  Uiatwben  the  engines  were  tm>u^ 

into  tne  house  the  steam  ordlnaiUy 

blown  ofT  but  alktwed  to  go  down. 


cmiferred  upon  It  bj  the  Act  of  Congress  at 
Febnioi;  S,  1867,  to  exercise  the  same  powers, 
rights  and  privilcEea  In  the  construction  of  a 
md  In  the  Dlstnct  of  Columbia,  the  line  of 
which  was  afterwards  designated, which  it  could 
exerciae  under  its  charier  in  the  construction  of 
a  road  in  Maryland,  with  gome  exceptions,  not 
material  here.  Bj  Its  charts;  It  was  empow- 
ered 10  make  and  construct  all  works  whatever 
which  might  be  neceasarf  and  expedient  In 
der  to  the  proper  oompletion  and  maintenai 
of  the  road. 

Tin  Act  of  Congress  provided  that  the  mad 
whidi  the  Company  was  authorlEed  to  construct 
ahontd  enter  the  city  at  such  place  and  pass  along 
such  public  street  or  alley  to  aoidi  terminus  as 
might  be  allowed  by  Congnas,  imon  the  pres- 
entation of  a  survey  and  map  of  Ita  proposed 
location.  Subsequently  Congress  allowed  the 
Company  to  enter  the  atv  with  its  railroad,  by 
onaof  twaroutea.aB{lmlriitselect  It  selected 
(he  one  by  which  the  road  is  brought  along  Vli^ 
ginia  avenoe.  Id  front  of  the  cnuioh  ot  the 
-ilaindtr,  to  the  Intersection  of  South  C  and 
Teat  >th  Streeta. 

The  testimony  of  the  parllea  being  closed,  the 


S^. 


to  each.    They  are  as  followa: 

Pint  lostmcUon  priced: 

"If  the  Juiy  DDd  from  Uie  evidence  that  the 
engine  house  of  the  defendant  la  used  for  re- 
ceiving its  englnea  when  they  come  into  the  cl^ 


kt  nicb  engliies  are  pot  In  the  stalls  in  said 

house,  and  emit  the  smoke  from  thdr  flres 
thronm  the  ehlmneya  of  aald  botiae, 

pairs  upon  the  englnea  and  cars  ot  the  defend- 
lot,  and  that  a  loud  noise  of  hammering  ' 

tl  ated  In  making  such  repairs;  and  ttiat  sa 

gine  boose  ta^o  used  to  receive  coal  for  coftlinf 


g  mich  repairs;  and  that  said  en- 

„ 60  used  to  receive  coal  for  coalinz 

the  engines  of  defendant  before  going  Out,'and 
ibat  they  are  all  coaled  therein,  and  luao  get  up 
their  fire  and  steam  therein;  and  further  find 
that  said  houae  it  located  so  near  the  church  of 
the  plaintiff  that  the  noises  from  said  engine 
house  can  be  diatlneUy  beard  inside  of  the  said 
diurcb,  and  also  that  the  cbimoevs  of  said  en- 
gine bouse  are  soconntructed  that  tne  top*  there- 
of are  not  as  hi^  as  the  tops  of  the  windows  of 
106  D.& 


said  church;  and  shall  further  find  that  Ibe 
smoke  from  aU  chlmueva  Is  thrown  through 
said  windows  into  aald  cAurch  in  such  quanti- 
ties and  BO  generally  as  to  be  a  common  annoy- 
ance and  Inronveulence  to  tin  congregation  wof- 
ablpplng  therein,  and  that  s^d  noises  in  said 
yard  of  blowing  off  steam  are  of  daily  and 
nightlv  occurrence,  and  ore  so  dlstlnctlrneard 
in  said  church  on  Sundays,  as  well  as  the  days 
of  the  week,  as  to  annoy,  harass  and  Incon- 
venience the  congregation  when  eneiged  in  di- 
vine worship  therein,  and  that  Ih^  disturb  and 
greatly  inconvenience  the  congregation  in  the 
en}<7ment  of  said  building  as  a  church,  then 
the  plaintiff  Is  entitled  to  recover,  provided  the 
Jury  find  that  said  church  was  locsted  upon  the 
spot  where  It  now  is  before  the  defenoant  es- 
tablisfaed  ita  engine  house  in  its  present  position, 
and  provided  tne  Jury  further  find  that  the  on- 
noyanceaodlncoovenlenceto  said  congregation 
fr^  the  smoke  and  noises  above  mentioned 
occurred  within  three  years  before  the  date  at 
which  this  suit  was  orou^t,  and  provided 
further  that  said  noises  and  smoke  depreciated 
the  value  of  the  property  of  the  plaintiff  witbin 
the  period  from  April  1,  1874,  to  Haich  29, 
1877." 

The  court  mnted  this  prayer  and  gave  the 
instructioii.  adding  m  it  a  dtarse,  asfulows: 

"If  you  find  all  theae  facta,  Oien  this  shop  is 
anulsauce,  and  a  special  anoyance  to  the  con- 
gregation that  worship  fat  this  diurch.  Every 
man  has  a  right  to  the  comfortable  enjoyment 
of  bis  own  house,  tn  which  oijoymest  a  nd^- 
bor  cannot  molest  him;  and  no  grant  confetnd 
by  proper  autlmrity  upon  any  corporation  to 
construct  a  railroad  along  the  public  streets,  or 
to  build  shops,  can  be  construed  ss  authoriting 
that  Company  to  construct  a  nuisance.  If  the 
work  Is  of  such  a  neceanrr  kind  that  the  Com- 
pany must  have  it,  If  the  shop  Is  of  that  char-  [SS8] 
Oder,  andyetisannlBanceln  the  neighborhood, 
they  must  find  some  other  place  to  put  It  No 
Legislature  has  a  rl^t  to  estabtldi  a  prirnte 
nuisance." 

Second  instruction  prared: 

"The  actual  amount  d  pecunfsiy  loas  to  the 
plaintiff  is  not  necessarily  the  mle  0^  damages 

actions  like  the  present    In  estimating  ue 


.    ..         ..  have  been  sustained  by 

It  the  Jatj  may  determine  the  extent  of  the 
Inlu^  and  the  equivalent  damages,  in  view  of 
11  the  drcnmstancea  of  s^  Injur 
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value 


plaintiff,  (d  depredation  In  the  nlm  of  its 


_ , and  of  all  other  portioulan.  If 

.  ity,  wherein  the  plaintiff  is  sltown  to  have  been 
injured  during  said  period,  and  for  wUch,  un- 
der the  Instructions  01  the  court,  said  plaintiff  ii 
entitled  to  recover." 

This  prayer  was  granted  and  the  Instruction 
given,  accompanlecT with  the  following  charge 
'    the  Jury: 

"That  prayer  I  think  ta  substantially  right 
.  _ie  suit  is  brought  by  a  congrmtion  duly  in- 
corporated, and  they  have  biought  an  action  to 
recover  damages  for  their  inconvenience  and 
discomfort  In  consequence  of  the  acts  of  the 
defendant.  It  i«  the  personal  discomfort  more 
than  anything  elae  which  is  to  be  considered  in 
Ml 
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regard  to  tbe  assessment  of  dnmagca.  Now,  I 
c&n  very  easilj  iouigine,  and  ft  mnj'  often  hap- 
pen, that  the  cODMniction  of  an  Improvement 
•nch  a*  this  might  increase  the  value  of  prop- 
er^ In  the  vicinity,  tnd  I  am  not  aure  at  alJ 
that  theerectioi]  of  thli  workshop  In  that  neigh- 
iK^iood  may  not  really  have  increased  the  lO' 
trlDsic  value  of  the  property  belonging  to  thti 
ooDgrentioD.  The  evidence  In  the  case  doet 
not  aa It  teem*  to  me,  ahow  that  this  property 
haa  been  depredated  bv  llie  cooatnictioo  w  that 
wnrkaliop.  We  can  unagine,  and  it  is  not  a 
far-fetched  hnaginatiou  either,  that  the  effect  of 
•nch  a  workshop  in  that  neigliborbood  might 
be  to  collect  a  population  around  it,  and  thus 
increase  the  popuUUon  In  that  neighborhood, 
and  really  enhance  (he  valoe  of  property ;  and 
yet  the  congregation  would  be  entitled  to  re- 
cover  damages  (althon^  their  property  might 
[SS41  have  inoteawd  In  value)  because  of  the  incon- 
venience and  discomfort  they  have  suffered  from 
the  use  of  the  shop.  The  congregation  has  the 
■ame  right  to  Uu  comfortable  enyiyment  of  its 
house  for  church  purposes  that  a  pnvate  gentle- 
man has  to  the  comfortable  enjoymoit  of  his 
own  house,  and  it  la  the  discomfort  which  is  the 
primary  consideratitm  in  allowing  damagea." 
Third  instruction  nrayed: 
"  If  tbe  Jury  Bod  from  the  evidence  that, 


the  InstrocIioD  of  children  nn  the  Sabbath  Da; 
and  that  a  revalue  wasderived  from  such  scboo 
depending  for  the  amount  thereof  upon  U 
number  m  children  attending  said  school,  and 
•hall  also  find  that  the  defendant  was  in  the 
habit  of  allowing  Its  en^ue,  with  steam  (»  and 
ready  to  move  out  overo  Street,  W  lleadjocent 
to  the  ndewalk  of  said  D  Street,  adlocent  to  it» 
workshop  and  engine  house,  and  tnat  in  oco- 
iequeoce  of  said  engine  being  so  allowed  to  oc- 
cupy such  poaition,ine  number  of  puplb  attend- 
ing said  Bcnool  was  diminished,  ana  that  from 
the  said  cause  the  number  of  the  pupils  of  tbe 
•aid  school  was  lessened  within  the  period  from 
Uarch  22,  187^  to  March  23.  18^,  then  the 
jury  win  consider  the  extent  of  such  special 
damage  fo  the  plaintiff,  should  they  tnd  such 
special  damage  an  element  In  making  up  Ihelr 
verdlctinthiacase." 

This  prayer  was  granted  and  the  instruction 
given,  accompanied  with  the  following  charge: 

"  I  grant  that  piayer  because  there  la  some 
evidence  that  this  congregation  used  that  church 
nartly  for  a  Sunday  bchool  where  children  are 
Instructed,  and  that  thoae  children  were  In  the 
habit  of  contributing,  and  have  contributed, 
sums  of  money  to  the  support  of  the  church. 


moani;  oui,  in  a  case  iiKe  uui>,  a  en- 
titled to  his  damages  for  a  codUduoub  and 
tlireoiened  danger.  X  man  is  entitled  to  recover 
damages  from  the  owner  of  on  odjoininc  prop- 
erty ready  to  tumbledown  upon  himself  or  bis 
family.  That  is  a  threatened  danger,  and  al- 
though the  danger  may  not  have  been  actually 
sustained,  yet  people  are  not  to  be  kept  in  alarm 
[SIKl  constantly  by  a  threat  of  danger.  It  may  fell 
upon  him  at  any  time,  aod  a  court  of  chancery 
would  direct  it  to  be  removed,  and  on  an  in- 
dictment for  a  nuisance  of  that  Idnd  it  would 
be  removed. 
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But  In  private  actions  like  this,  h  may  bv 
token  into  coQsidenttloQ  by  the  Juir  whether 
those  engines,  standing  inside  the  house  and 
passing  out  and  In  so  frequently  as  they  do,  and 
in  that  place,  produce  a  reasonable  and  fair  ap- 
'""^'"""''n  of  danger  to  persons  passing  to  that 
'-"-  to  children  pasglDg  to  Sun- 
can  take  that  element  intn 
your  coDHlderation. 

To  each  of  these  Instructions  the  defendant 
excq>ted.  It  also  requested  the  court  to  giT» 
several  other  instructions,  the  purport  of  whidt 
waa  that  if  the  IMIroad  Company  constructed 
its  smokestacks  on  the  repair  shop  In  the  usoal 
and  ordinary  maimer,  and  built  them  as  hi|^  a» 
TMulred  by  tbebnIldinK  regulation!  In  force  in 
IVashlngton,  the  ^alotiilT  could  not  recover  for 
any  damage  cauaed  by  smoke  from  such  smoke- 
stacks; tbattheCompanyposseasedtberlgfttto 
select  the  location  in  questfoa,  and  to  construct, 
maintain  and  use  upon  It  such  engine  house  and 
other  works  aa  were  necessary  and  expedient 
for  the  construction,  maintenance  and  repair  of 
ita  road  and  engines,  and  to  occupy  the  prau- 
isea  for  that  purpose;  and  that  if  the  Jury  found 
that  the  inconveniences  complained  of  were  no 
more  nor  greater  than  tbe  natural  or  probaMo 
result  of  maintaining  such  engine  house  wtd  re- 
pair shop;  or  found  that.  In  the  occupation  and 

-ty«-'  
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care  as  a  person  of  ordlnaiT  prudence  and  cau- 
tion would  exercise  nnderuie  drcumstancea.  It 
was  not  llaUe  for  any  damagea;  and  that  If  the 
Omnpany  did  ncrt  nse  reaaonable  care  in  the 
construi^lon  of  tbe  anokestacks  on  tbe  engine 
house  or  repair  shop;  the  plaintiff  was  only 
entitled  to  recover  Interest  for  three  years  on 
the  difference  between  the  value  of  ibe  p 
erty,  as  It  would  have  been  If  the  defoidbut  ■ 
•mokeslacks  had  been  carefully  constructed, 
and  the  actual  value  as  reduced  by  the  smoke 
from  Uiem;  that  the  defendant  was  entitled  to 
construct  uid  use  tbe  side  track  across  D  Street; 
and  that  the  plaintiff  could  not  recover,  being 
a  Corporation,  for  any  Inconvenience  wblcfi 
members  of  the  congregation  assembled  In  Its  [SHI 
church  might  suffer  from  tbe  noise  and  offeo- 
slve  odors  occadoned  by  defendant's  enginea 
and  shope. 
The  court  refused  to  give  these  InstrtictloDS, 
id  the  Ju^  found  for  the  plaintiff  $4,000  dam- 
ages, and  the  Judgment  entered  thereon  was  af- 
firmed at  the  Qeneral  Term  of  the  Supreme 
Court  of  tiie  District  To  review  that  Judg- 
ment the  defendant  brought  the  case  here  on  a 
writ  of  error. 
Mr.  EbocIi  Xotton.  for  plaintiff  In  error: 
Tbe  ActofHarch  IS,  1869, fixed thetenninna 
Btthelunctionof  WestNintit  and  SouthC  Streeto 
'  Virginia  Avenue.  This  being  tbe  end  of 
rood,  the  slatuto  must  bave  oeen  passed 
with  the  expectation  in  the  legislative  mind,  tiiat 


depots,  stations,  engine  houses  and  other  worka 
would  be  constructed  at  or  near  that  point. 
Power  to  construct  and  maintain  a  railroad  nec- 
essarily includes  power  to  build  depots,  stations, 
side  tracks,  engltie  bouses,  siritches,  repair 
shops,  etc.,  etc.  ToB  Bridge  Oa.  -v.  R.  S.  Oi>., 
17  COTin.,  464;  Slack  v.  S.  S.  Ob.,  68  Pa.,S49; 
R.  B.  Cb.v.&M!er,56Pa.,8S5;  Turnpike  (h.  v. 
B.R.Ch.,i  Harr.  N.  J.,  814. 
To  require  the  Company  to  locate  ita  e  ~'~ 
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home  M  repair  dtop  be^rond  the  UmlU  of  tbia 
d^.would  iiotberetMiiBbI&  The  power  of  de- 
termining whether  ■uch  work^  an  necMsuj  aod 
expedient,  end  wli«re  thef  shall  be  erected,  ia 
bf  the  itatute  confided  to  the  prssfdent  and 
board  of  dlrecton  of  the  Company,  and  when 
tluw  have  once  ezerdied  that  power  In  good 
faith,  thdr  judgment  la  not  revtewable,  but  la 
concluaiTa  on  aU  authori^  In  thla  district,  ex- 
owt  that  of  GoDgress.  /W  v.  R,  R.  Co.,  14 
ma.,60B:£.A.  a>.T.£¥p,46N.T.,M«:  Wmv 
r,£.£.  O>.,4Ohki8L,308;  Att^RonfT  Obmp, 
10  Cnah..  6:  OvrUt  t.  R.  R.  Ob.,  H  Allen,  BS; 
Pietoe,  R.  R.,  146,  IBD,  4M;  .flauJv  t-  SUtU,  6 
Ch.  DlT.   831. 

No  action  will  lie  and  no  recorery  can  be  had 
for  doing  that  which  the  law  authorizes  the 
partj  to  do,  and  that  cannot  be  adjudged  a  oui- 
noce  and  be  held  unlawful,  which  the  law  de- 
cUrcatobelawful.  B.RGi>.v  Toung.SSPm.. 
176;  Rtnutiek  r.  Morrti,  S  Hill,  621;  Sridg§  Of. 
T.  KiT*.  46  Pa.,  113;  librOtm  IV.  Ch.  v.  OW- 
«V»,  BSn.  S.,  680 (XXT.,  38Q;  Ang.  Hl^w., 
aec.  287;  Ad.  Torti,  lec  1040;  B>rter  t.  R.  R. 
Co.,  SS  Ho.,  128;  Namgatim  Ch.  v.  Ooont,  6 
Watta  A  S.,  101;  fmry  t.  PHUbarg  Bridga 
Cb.,  8  Watts  &  B.,  SS;  RaddiW  v.  BmMim,  4 
N.  T.,l»6i  Bdlingtr  ».  it  R.Ch.,  38N.  y.,42; 
A'mM-  T.  R.  R.  Co.,  88  N.  T..  891. 

Thecaaeof^A^T.  A  A  Or.,  SO  Vt,  49,  la 
a  leading  and  well  considered  caae  on  this  sub- 
ject It  dlstlncUr  holde  that  a  railroad  com- 
pany, operating  a  railroad  under  the  «utboTitf 
of  an  Act  of  the  LeKislatute,  la  not  liable  for 
neccMary  conaequen&l  danuteea  to  premises  not 
taken  Yij  the  Companr.  See,  also,  J?.  R.  Oo.  r. 
Amt.  00  Pa.,S2Si  and  float  A'MrJinp,  (%.  V.  Za 
Crotm  R.  A  Tr.  Ch.,  Sup.  Ct.  WU.,  1888,  N. 
W.  Reporter,  448. 

The  public  street!  of  the  City  of  Washington 
are  owned  and  held  bj  the  United  Slatea  In  ab- 
■ohite  fee  rinple. 

Ym  Xtm  T.  WoMJtgtm.  4  Pel.,  882. 

The  rule  adopted  bj  the  court  below  as  to  the 
measure  of  damage*  was  enoneoua. 

Nothing  can  be  recorered  in  this  ocUon  for 
peraonal  dlacomfon,  InconTenience  and  annoj- 
■noo,  as  such,  which  may  have  been  suffered 
by  the  IndlTldual  persons  who  happened  lo  at- 
tnid  divine  services  at  thla  diurdi. 

^mrhatOiv.  R.  R.  Oi.,  64  Pa.,  401;  Ohmi  v. 
i&iitM»,lWattB*8.,S46;  WOUam^  Oott.Z 
Coke,  72. 

The  court  on  the  trial  committed  an  error  veiy 
material  and  Injurious  to  the  defendant,  by  tu- 
•tmcting  the  jury  that  the  Company's  works 
were  permanent  and  not  a  mere  temporary  In- 
convenletice.  7>«f  i.R. R.  Co..  28  N.  H.,  101; 
Wood,  Nnia.,  88ft  sec.  806;  Sbm*  Readw.  R  R 
Oo..  01  N.  if.,  078;  Wormltr  v.  Jffa.  Co.,  41 
U&,  100;  Trof  y.  R  R  Co.,  S8  N.  H.,  88. 

IIm  true  rule  of  damajna  appllcabk  to  the 
ease  is  the  interest  on  the  dlffereoce  between  the 
value  of  the  use  of  the  property,  daring  Ihepe- 
rtwd  covered  by  the  action,  with  the  dunagmg 
cause,  and  what  It  would  have  been  without  the 
damaging  cause.  Sea  Sedg.  Damagea,  OOO,  608, 
«.,'  jf&ncA  V.  SehoOkopf,  68  N.  ¥.,  102;  Ford 
V.  R.  R  Co..  14  Wis.,  mi  eUKh  V.  R-  R.  Ch., 
48  Wis.,  IBO:  Cart  V.  R  R  Co.,  *»  Wis. 
Omm  Oa$  Co.  V.  Oraham.  28  111.,  78 

Mmn.  J.  t.  Darlt^toB,  H.  F.  L__ 
and  R  T.  Mirriek,  for  dotoidant  in  error: 
108  0.8. 


The  Lc^Mature  cannit  anthoilte  a  private 
nuisance. 

B.  £.  Co.  T.  .ippltvotf,  8  Dana,  801;  MaHtr- 
ton  V.  Slwrl,  7  Rob.  (N.  T.),  2S0;  Sobiruim  r. 
R.  R  Co..  27  Barb.,  B18;  Fiettitr  ^.  R  R  Cb., 
20  Wend.,  462;  Pttmpeav  v.  Grttn  Bay  Co.,  IS 
Wall,  166  (80  n.  B.,  XZ.,  607);  BtOeock  v.  If. 
J.  Sbwb  Tard  Cb..  20  N.  J.  Eq..  206;  Ommon- 
maM  V.  Kiddar,  107  Mass.,  168;  Lvmtw  v. 
Aofe,  2  Finn.  (Wis.),  216;  OritUndmf.  mltM, 
6  Cow.,  160;  .tevtmv.  it.  £.«).,  12  N.T.,48U 
TV'MmaA  V.  S.  S.  Co.,  8  Dutcb,,  149;  Ten  Egdt 
V.  GanalCo  Zm.TT.(^.3.).»i\:SiMUelM»iy. 
JoAnson,  8  Harr.  (N.  J.),  129;  SatOrnan  v.  Jnuw- 
**»«>., 44 N.H.,  148;  BpiintlfiddT.RRCh.. 
4  Gush,,  68;  Lmv.  Pmnbnkt  Oi.,  67  Me.,  481; 
HotAtr  V.  Jf.  H.  A  SorOiampton  Co.,  14  Coon., 
103:  S.  a.  16  Conn..  818. 

The  cases  of  so-c&Ued  legalized  nuisances  ut 
without  an  exception  cases  of  Interference,  un- 
der legislative  sanction,  with  public  blgbnays 
or  wiUer-courses;  and,  In  these  cases,  the  court* 
have  almost  unlfoimly  held  that  the  immunity 
was  from  indictment  for  the  public  inconveii- 
leDce.audnot  fromliabilityfor  Invasion  and  in- 
jury to  private jnoperty. 

FUtehtr  ■W.RS.C&.  {tiipra),Btovgh1an  v. 
BtaU,  6WU.,291;  Ohtfent/en  v.  Wiiten (tupra); 
Bobijuan  t.R.  R  Co.  (nipm);  Ton  Buck  v.  a<- 
nat  Co..  8  Harr.,  201;  Sinnickaon  v.  /o/indnL  2 
Harr.,189;  Eattmant.  AmoiktaiiCo.,WS-B. 
148;  Xmv.  iVmftrOibt  a>..  07  He.,  481;  Seueca 
Rood  &.  V.  RR  Co.,  0  HQl,  170;  TunpiU 
Oo.  •t.RR.Qt.,%  Harr.  N.  J..  814;  ffiwier  v. 
S.  H.  A  NotHtamplon  Oo.  (supra). 

"  Corporate  powers  can  never  be  created  by 
implicaUnn,  nor  extended  by  construction  " 

A  A.  a>.v.  (Smrs.,  21  Pa., 28;  Wood,NuIs., 
ch.  on  "Legaliwd Nuisances":  Sk^  v.  Canal 
Ob..  34  N.  jTEq.,  450;  PoojiU  T.  ZamVer,  S 
Den.,  9;  SlormfdU  v.  Manor  Co.,  18  Pa.,  000; 
ri*Tn<MV.  R.  R.  ft..l01U.a,71(XXV.,9aO); 
Sprituifldd  t.  R  R  Ch..  4  Cush.,  68;  OUawt 
QatOi.  V.  0»Wjiffl«,28IU.,73!  BteryY.  R.  ROo., 
36  Alb.  L.  J.,  878;  Bank  f.  CommonwtMi,  19 
Pa.,  103. 

Mr.  JutUte  Field  delivered  the  opinion  of 
the  court: 

If  the  facts  are  established  which  the  evi- 
dence tended  lo  prove,  and  from  the  verdict  of  [SSW 
the  Jury  we  must  so  Infer,  there  can  be  no  doubt 
of  the  right  of  the  plaintiff  to  recover.  The 
engine  bouse  and  repair  shop  of  the  Railroad 
Cranpany,  as  they  were  used,  rendered  It  impos- 
sible for  the  plaintiff  lo  occupy  lis  building 
with  any  comfort  as  a  [dace  of  puUic  wonhip. 
The  hammering  in  the  shop,  the  ramUlsg  of 
the  engines  pawng  In  and  out  of  the  engine 
house,  the  Uowing  off  of  steam,  the  ringtng  of 
bells,  the  eouoding  of  whistles  and  the  anti^ 
from  the  chimneys,  with  Its  cinders,  dust  and 
offensive  odota,  created  a  constant  dlaturlance 
of  the  religious  exercises  of  (be  church.  The 
noise  was  often  so  great  that  the  voice  ti  the 
psstorwbilepreacbiiigcouldnotbebBard.  The 
chimneys  of  the  engine  house  bring  lower  than 
the  windows  at  the  church,  smoke  and  dndera 
sometimes  entered  the  latter  in  audi  quanlitiea 
as  to  cover  the  seats  of  the  church  with  soot  and 
■oil  the  garments  of  the  worshipers.  IHsagree- 
able  odon,  added  lo  the  noise,  smoke  and  dn- 
dera, rendered  the  place  not  only  unoomfort- 
3U 
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«ble  but  alinoct  nDendunble  as  b  place  of  wor- 
ship. As  a  consequence,  the  congregatloii  de- 
creased In  numbers,  and  the  Sondaj  School  waa 
less  numerously  attended  than  pravlouBlj. 

Plainly  the  engine  bouae  and  repair  shop,  aa 
they  were  used  I^  the  Railroad  Company,  were 
a  nuisance  In  every  sense  of  the  term.  They 
interfered  with  the  enloymeDt  of  property 
which  was  acauired  by  the  plaintiff  long  before 
tliey  were  built,  and  was  held  as  a  place  for  re- 
ligious erercisea,  for  pnyer  and  worship;  and 
thev  disturbed  and  annoyed  the  congregation 
and  Sunday  School  which  assembled  there  on 
the  Sabbam  and  on  different  evenings  of  the 
week.  That  it  is  a  nuisance,  which  annoys  and 
disturba  one  in  the  possession  of  his  proper^, 
rendraiog  IlB  ordinary  use  or  occupotion  phys- 
ically uDcomfortabie  to  him.  For  auch  annoy- 
ance and  discomfort  the  courts  of  law  will  at- 
ford  redress  by  giriug  damages  against  the 
wTODg-doer,  and  when  the  cause  of  the  annoy- 
ance and  discomfort  are  continuous,  courta  of 
equity  will  interfere  and  restrain  the  nuisance. 
Crump  T.  Lambert,  L.  R.,  8  Eq.,  409. 

The  right  of  the  plaintiff  to  recover  for  the 
annoyance  and  discomfort  to  itamemberalnthe 
use  of  Its  property,  and  the  liability  of  the  de- 
fendant to  respona  in  damagcsfor  causing  them, 
[8801  are  not  affected  by  their  corporate  character. 
Private  corporations  are  but  asaociations  of  in- 
dividuals tmited  for  some  common  purpose  and 
permitted  by  the  law  to  use  a  common  name, 
and  to  change  its  membera  without  a  dissolu- 
tion of  the  association.  Whatever  interferes 
with  the  comfortable  use  of  their  properly,  for 
the  purposes  of  their  formation,  is  as  much  the 
subject  of  complaint  aa  though  the  members 
were  united  by  some  other  than  a  corporate  tie. 
Here  the  plafntiS,  the  Filth  Baptist  Church, 
was  Incorporated  that  it  might  bold  and  use  an 
cdiflce,erected  by  It,as  a  place  of  public  worship 
for  Its  members  and  those  of  similar  faith  meet- 
ing with  them.  Whatever  prevents  the  comfort- 
able use  of  the  proper^  for  that  purpose  by  the 
members  of  the  CorporaUon,  or  those  who,  by 
ita  permission,  oniU  with  them  in  the  church, 
is  a  disturbance  and  annoyance,  as  much  so  as 
If  access  by  thorn  to  the  church  was  impeded 
4U)d  rendered  Incoavenient  and  difficult.  The 
purpose  of  the  organization  is  thus  thwarted. 
It  is  sufficient  to  maintain  the  action  to  show 
that  the  bulliUas  of  the  plaintiff  was  thus  ren- 
dered less  raluable  for  the  purposes  to  which  It 
was  devoted. 

The  liability  of  the  defendant  for  the  annoy- 
ance and  discomfort  caused  is  the  same  also  as 
that  of  individuals  for  a  similar  wrong.  The 
doctrine  which  formerly  waa  sometime*  asserted 
that  an  action  will  not  lie  against  a  corporation 
for  a  tort,  is  exploded.  The  same  rule  In  that 
respect  now  applies  to  corporations  aa  to  indi- 
viduals. They  are  equally  responsible  for  in- 
juries done  in  the  course  of  Uieir  business  by 
their  servants.  This  la  so  well  settled  as  not  to 
require  the  citation  of  anyauthoritlesinilssup- 

It  is  BO  answer  to  the  action  of  the  plaintiff 
that  the  Railroad  Company  was  authorized  by 
Act  of  Congress  to  bring  Its  track  within  the 
limits  of  the  City  of  Washington,  and  to  con- 
struct such  works  as  were  necessary  and  ez- 
pedicot  for  the  completion  and  maiutonance  of 
Ita  road,  and  that  the  engine  house  and  repair 


the  chimneys  of  the  coKine  house  are  hlriier 
than  required  by  the  building  regulations  of  the 
d^,  and  that  as  little  sraolce  and  noise  are 
caused  as  the  nature  of  the  businen  In  them 
will  permit. 

In  the  first  place,  the  authority  of  the  Com  [SSl] 
pany  to  construct  such  works  aa  It  mightdeeni 
necessary  and  expedient  for  the  completion  and 
maintenance  of  its  road,  did  not  autltorize  It  to 
place  them  wherever  It  might  think  proper  In 
the  city,  without  reference  U  the  property  and 
rights  of  others.  As  well  might  it  be  contended 
that  the  Act  permitted  it  to  place  them  immo- 
dlately  in  front  of  the  President's  house  or  of  the 
Capitol,  or  In  the  most  densely  populated  local- 
ity. Indeed,  the  Corporation  does  assert  a  right 
to  place  it*  works  upon  proper^  It  may  acquire 
anywhere  In  the  city. 

Whatever  the  extent  of  the  mthority  c<m- 
ferred.  It  was  accompanied  with  this  implied 
qualification,  that  the  works  should  not  be  so 
placed  as  by  their  use  to  unreasonably  Inlerfcra 
with  and  disturb  the  peaceful  and  comfortable 
enjoyment  of  others  in  thelrproperty.  Qrants 
of  privileges  or  powers  to  corporate  Dodies,  like 
those  in  queation,  confer  no  Uoense  to  use  them 
in  disregard  of  the  private  rights  of  others,  and 
with  immunity  for  their  Invasion.  The  great 
principle  of  the  common  law,  which  is  equally 
the  teaching  of  Christian  morality,  so  to  use 
one's  property  as  not  to  Injure  othen,  forbids 
any  other  application  or  use  of  the  rights  and 
powers  conferred. 

Undoubtedly,  a  railway  over  the  public  fair- 
ways of  the  District,  including  the  streets  of 
the  City  of  Washington,  may  be  authorized  by 
Congress,  and  if  when  used  with  reasonable 
care  it  produces  only  that  inddeatal  inconven- 
ience which  unavoliubly  follows  the  additional 
occupation  of  the  streets  by  ita  caia  with  the 
noises  and  disturbances  necessarily  attending 
their  use,  no  onecan  complain  thathe  is  incom- 
moded. Whatever  conwquentlat  Bnn(mnce 
may  necessarily  follow  from  Iho  ruun&ig  of 
cats  on  the  road  with  reasonable  care  is  damnum 
aluffua  xj^uTia.  The  private  inconvenience  in 
such  case  must  be  buffered  for  the  public  ac- 
commodation. 

But  the  case  at  bar  la  not  of  that  nature.  It 
b  a  case  of  Uie  use  by  the  Railroad  Company 


tion  of  its  cbutch  to  an  extent  rendering  It  u 
comfortable  as  a  place  of  worship.  It  admits, 
indeed,  of  BTHve  ooubt  whether  Congress  could 
authorize  the  Company  to  occupy  and  use  any 
premises  within  the  city  limits.  In  a  way  whidi  [S3ai 
would  Bubjectotberatophyslcaldisoomfortand 
annoyance  in  the  quiet  use  and  enjoyment  of 
their  property ,  and  at  the  some  time  exempt  the 
Company  from  the  liaUlitv  to  rait  tor  dsmsges 
or  compensation,  to  whicn  individuals  actmg 
without  such  authority  would  be  subject  imder 
like  circumstances.  Without  eipreaaliu-  any 
opinion  on  this  point.  It  is  sufficient  to  otwerve 
that  such  authority  would  not  justify  an  Inv»- 
aion  of  others'  property,  to  an  extent  which 
would  amount  to  an  entire  deprivation  of  Its 


voked  to  justify  acM,  creating  ^jticai  dlscom- 
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<cnt  tnd  annOTance  to  others  la  tbeuw  and  en- 
Joy ment  of  their  property,  to  *  lew  extent  than 
entire  deprivation,  If  diffenntplacee  from  those 
occupied  could  Im  uaed  bj  (be  Corporation  for 
it!  purpoeee,  without  cauilng  mich  dlacomfon 
aud  aODoyaDce. 

The  seta  that  a  Lei^ature  may  authorize, 
which,  without  such  authorization,  would  con- 
stitute nuisances,  are  those  which  affect  pii1> 
He  highway!  or  puUic  atreama,  or  matters  in 
which  tlw  puhllc  hare  ao  lulerest  and  orer 
which  the  pnhHchaveconiro].  ThelrajslatlTe 
•uthorizatlon  exempts  only  from  Uaollity  to 
suits,  dvil  or  criminal,  at  the  Instance  of  the 
State;  It  does  not  afiect  any  claim  of  a  private 
citizen  tor  damages  for  any  Epecial  inconven- 
ience and  discomfort  not  experienced  hy  the 
puMtc  at  lane. 

Thus,  In  &nniekMon  v.  JiAiuoru,  2  Harr.  (N. 
J.),  151,  It  was  Iield  hy  the  Supreme  Court  of 
New  Jersey  that  an  Act  of  the  Lecislature  au- 
IhnrizinK  an  Individual  to  erect  a  aam  across  a 
navigable  water  constituted  no  defense  to  an 
action  for  damages  for  an  overflow  caused  by 
the  dam.  "  It  may  be  lawful,"  said  the  court, 
"  tut  him  (the  grantee  of  the  power)  and  his 
asdgnees  to  execute  this  Act,  so  far  as  the  pub- 
lic Interests,  the  rielita  of  navigHiIan,  Ashing, 
etc.,  are  concerned,  andberaityplead, andsuc- 
cewrfu]]y  plead,  the  Act  loany  indlctmcDt  for  a 
nuisance,  or  Sfainst  anv  complaint  fur  an  In- 
frin|nment  uf  the  public  right,  but   cannot 


In  Crittenden  v.  Wtlian,  5  Cow.,  165,  It  n 
held  by  the  Supreme  Court  of  New  York  tl 
an  Act  authorizing  one  to  build  a  dam,  on  his 
own  land,  upon  a  creek  or  river  wbicb  was  a 

Subllc  highway,  met«ly  protected  bim  from  in- 
Ictment  for  a  nuisance.  If,  said  the  court, 
there  had  been  no  express  provision,  Id  the  Act 
for  the  payment  of  daranges,  the  defendant 
would  still  have  been  liable  to  pay  them,  and 
the  effect  of  the  grant  was  nierelv  lo  authorize 
the  defendant  to  erect  a  dam:  as  be  might  have 
done,  if  the  stream  had  been  his  own,  without 
a  grant.  Insucha  case  hewould  have  been  re- 
sponsible in  damages  for  all  the  Injury  occa- 
sioned by  It  to  others. 
In  Drowns.  R.  H.  Cb.,iaN.Y,,491,  theCom■ 

Etny  was  sued  for  overflowing  plalotifl's  land 
y  means  of  a  cut  through  the  banks  of  a  stream 
which  its  road  cmesed.  It  pleaded  authority 
by  its  chsrter  to  cross  highways  and  streams, 
and  that  the  cut  in  question  was  necessary  to 
the  construction  and  maintenance  of  the  rfttd. 
But  it  was  held  that  the  companT  was  liable  for 
«lamages caused.  "Itwouldbeagreatetretch," 
Mid  the  court,  "  upon  the  language,  and  an  nn- 
wanantable  Imputation  upon  the  wisdom  and 
Justice  of  the  Legislature,  to  hold  that  It  Im- 
porls  an  authority  to  cross  the  streams  in  such 
a  manner  as  to  be  the  cause  of  injury  to  others' 
«dJoi  Ding  property."  Andsotbecourtadjudged 
that  the  <^>mpauy  was  under  the  same  obliga- 
tion as  a  privala  owner  of  the  land  and  stream, 
and  he  bridged  It;  and  that  the  right  gnnled  to 
bridge  the  stream  gave  no  immunity  for  dam- 
ages wblch  the  excavation  of  Its  badu  for  that 
purpose  might  cause  to  others. 

In  Ommonutailhf.  Kidder,  in  the  Supreme 
Court  of  Missachussetts,  IDT  Mass.,  18B,  a  alal- 
108  U.S.  U.  S.,  Book  27. 


ute  of  that  State  authorized  the  (toran,  keep- 
ing, manufacture  and  refining  of  crude  petro- 
leum or  any  of  Its  products  In  detached  and 
properly  ventilated  buildings,  specially  adapted 
to  that  purpose;  and  It  was  held  (bat  it  did  luH 
Justify  the  refining  of  petroleum  at  any  place, 
where  a  necessary  consequence  of  the  manufact- 
ure was  the  emission  of  vapors  which  constituto 
a  nuisance  at  common  law  by  Ihdr  unwhole- 
some and  offensive  nature. 

Nnmeion*  other  decisioDS  from  tlie  courts  of  [83*1 
the  several  States  might  be  cited  in  support  of 
the  poritlon  that  the  grant  of  powers  and  priv- 
ileges to  do  certain  thinga  does  not  carry  with 
It  any  ImmunlW  for  private  Injuries  whicn  may 
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If,  as  asserted  by  the  defendant,  the  noise, 
■moke  and  odors,  which  are  the  cause  of  Uie 
discomfort  and  annoyance  to  the  plaintiff,  are 
no  more  than  must  necessarily  arue  ftom  the 
nature  (rf  (be  bnaineei  carried  on  with  ao  engine 
house  and  workshop  aa  oidlnarily  coostmcted, 
then  the  engine  boose  and  work  uwp  should  be 
(0  remodeled  and  dumged  In  their  structure  aa 
to  prevent.  If  that  be  poadblo,  the  nuisance  com- 
pliuned  of)  and,  if  that  be  not  poadble,  they 
should  be  removed  to  some  other  place  where, 
by  their  use,  the  plaintiS  would  not  be  thus  an- 
noyed and  disturbed  In  the  ehjoyment  of  its 
prmierty.  There  ore  many  places  in  the  city, 
BumcienUy  distant  bom  the  church  lo  avoid  all 
cause  of  complaint,  and  yet  sufficiently  near  the 
station  of  the  Company  to  answer  Its  purposes. 

There  are  many  iawfi'1  and  necesearv  occupa- 
tions which,  by  the  odors  they  enganoer,  or  the 
noise  they  create  are  nuisances  when  carried 
on  in  the  heart  of  a  cl^,  euch  as  (he  slaughter- 
ing of  cattle,  the  training  of  tallow,  the  tnim- 
ing  of  lime,  and  the  tike.  Their  presence  near 
one's  dwelling-house  would  often  render  It  un- 
fit for  habitation.  Itisa  wisepoliceresulation, 
essential  to  the  health  and  comfort  of  the  inhab- 
itants of  a  city,  that  they  «houM  be  carried  on 
outside  of  its  llmita.  Slaughter-bouses,  lime- 
kilns and  tallow  furnaces  are,  therefore,  gpn«^ 
ally  removed  from  the  occupied  parts  of  a  city, 
or  located  beyond  its  limits.  No  permlsdon 
given  to  conduct  such  an  occupation  within  the 
limits  of  a  city  would  exempt  the  partlea  from 
liability  for  damages  occasioned  toothers,  how- 
ever carefully  they  might  conduct  Ibdr  busi- 
ness.   IVihT.  Dodgt,  4  Deo.,  ni. 

The  fact  that  the  smokestacks  of  the  engine- 
house  were  as  Ugh  as  the  city  regulations  for 
chimneys  required.  Is  no  answer  to  the  action, 
if  the  stacks  were  (oo  low  to  keep  the  smoke 
out  of  the  plalntUTs  dinrch.  In  requiring  that 
chlmneya  should  have  a  certain  heipit,  the  rw- 
ulations  did  not  prohibit  their  being  made  bl^- 
er,  nor  could  they  release  from  lubility  If  not  .___, 
made  high  enough.  It  is  an  actionable  nul-  [S3I>J 
sance  to  build  one^scUmneyssolowastocanse 
the  smoke  to  enter  his  nelgnbor's  house.  If  any 
adludication  is  wanted  for  a  rule  so  obvious.  It 
wiU  be  found  in  the  cases  of  SamjmA  v.  BmiA, 
S  Sim.,  9T3  and  Whitnsg  v.  Bart/ajlomem.  SI 
Conn.,  218. 

The  Instruction  of  the  court  as  to  the  esthnste 
of  damages  was  correct.  Here  depredation  of 
the  property  was  not  the  only  dement  tor  coit- 
sideration.  That  might,  Indeed,  be  entirely  dis- 
regarded. The  plaintiS  was  entitled  lo  recover 
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bocaiue  of  the  IncoiivenieuM  and  diKomfbrt 
CMiHd  to  tbecoDgregation  asaembled,  thu*  mc- 
tmunj  UndlDg  lo  destroy  the  use  of  the  build- 
Inf  for  the  pnrpowt  for  which  It  was  erected 
and  dedicated.  Tlia  proper^  might  not  b«  de- 
predated in  ita  aalahle  or  market  nhie,  if  the 
boiliUDg  had  been  entlnly  closed  for  tluwe  pur- 
poeea  by  the  ttolae,  amoke  and  odors  of  the  de- 
lendanfa  ahopa.  It  ml^t  then,  perbapa,  have 
igbt  tn  the  market  as  great  a  price  to  tw 


I  Ukitkd  Statb. 
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brooKht 

wed  for  lome  other  puipoee.  Biit,  as  the  court 
bdow  mr  property  said  to  tlie  Jury,  the  con- 
gregation had  the  aame  light  lo  the  comfortable 
enjoyment  of  its  house  for  church  purpoeea  that 
a  private  gentleman  haa  lo  the  comfortable 


remay 

teofdamagea.  There  is,  however,  an  injuiy, 

Ibe  extent  of  which  the  jury  may 

'"■""■      ""■■  rrriffmAL 
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r,  dark.  Sup.  Onut,  U.  B. 
CttaO-a  Hun,  lU,  US;  ■!  H.  W.  Bep.,  eu ;  U> 

UNITED  STATES.  Pfff., 

•. 

THOMAS  AHBROSE. 

{See  B.  a,  Bepoitn^  ad.,  SSMIL) 

Otntlrutlian  qf  ttatuU—iivdion  i^opinim. 


(«nna  of  art  or  tn  an  J  teohntoal  sease,  Init  In  tlie  or- 
dlDBiT  and  popular  MOM  to  alcnifranT  itatemeDt 
_.  —  ^__._.  — „ ---liwomtonuSi 


\a  tbt  parly  obaised;  the  written  Matanwat  and 
Ifie  oatb  of  tba  partj  that  It  ti  Uue,  all  conmuite 
ttiedeolantioD  or  «erUiia>te  <jt  Uie  statute. 

t.  On  a  oeitltkMe -if  division  of  opinion,  we  can- 
not consider  a  qoestlon  which  li  not  oertlned  to  ut 
br  tlM  Judges  of  the  Clniult  Court. 

[No.  2«.] 
ArtutiApr.lO,  11. 1883.  BeeittedApr.  U,  18S3. 

ON  a  certificate  of  division  in  opinkm  between 
the  Judge*  of  the  Circuit  Court  of  the  Unit' 
ed  States  for  the  Bouthem  District  of  Ohio. 

The  history  and  facts  of  the  case  fully  ap- 
pear tn  the  qpinloD  of  the  court 
JA-.S.  F,  PUUipa,  8olieilor'Qan.,tat  plaint- 


art  in  aecUon  ES92,  Its  meaning  is 
from  the  ordinary  dictionaries  ol  ou 
and  of  these  Worcester  defines  it  as  an  expl 
and  open  statement 

Inuiis.  aaonedeflnitlon  thereof,  Bouvler  and 
Abbott  Bubstaotlally  agree:  TomllnandBnrriU 
confine  their  en>Ianation  of  it  to  that  of  the  com- 
moa  law  pleading  wo  called. 

I  submit  that  the  word  "ceriiflcate"  al»3  is  used 
only  in  lis  original  aense,  as  a  statement  which 
mskea  certain  some  matter  of  public  impor- 
tance or  public  business,  and  at  all  events  co~ 
era  ft  paper  given  oflScially  by  the  clerk  of 
court  as  to  mstlera  regularly  tnuuplring  In  his 
office. 

Jfesm.  E.  M.  JebaMtn  and  QtorfjtHintdly, 
for  defendant: 
7M 


Our  Gonlentkm  is  that  the  emohonait  retont, 
and  the  accounts  are  what  they  ptirport  to  be. 
That  they  are  neither  declantiona  nor  certifi- 
*-itee,  but  emolument  returns  and  accowiu. 

1.  OnrflrBtpropoaitioaUUiatUieUwofthtt 
United  Stalea  old  not  vest  In  the  District  Judge, 
aa  such,  before  whom  these  Instruments  were 
sworn,  the  authority  to  administer  an  oath,  and 
therefore  that  these  were  unsworn  papera,  and 
could  not  omutitute  lo  law  a  declaration  or  cer- 
tificate, such  as  the  statute  oontaoplatae. 

8.  Our  next  propodtioo  ia,  that  the  iustm- 

ents  in  question,  in  thdr  essential  character, 
are  neither  declarations  nor  oertlficates. 


strictly,  to  which  this  court  gave  Ita 
unqualified  assent  in  U.  S.  v.  R'MMraw,  K 
Wheat,  86,  and  U.S.  v.  Seem,  OS  D.  S.,  21» 
(XXUL,  6«6}. 

Mr.  JvtUee  *Hlif  delivered  the  opinion  of 
the  court: 

This  caae  comes  before  us  on  a  certificate  of 
division  of  opinion  between  the  Judges  holdm|; 
the  Circuit  Oonrt  for  the  Southern  Dlstria  of 
Ohio. 

The  defendant,  who  was  clerk  of  the  circuit 
and  district  oourts  for  that  district,  was  indicted 
for  perjuiy  lo  swearing  before  the  District 
Judge  (o  his  emolument  returns,  and  an  account 
tor BentcesrenderedfortheUnlladStates.  Tho 
Indictment  conalBts  of  four  counts,  framed  un- 
der section  5S93  of  the  Revised  Statutes,namely: 

"Eveiy  person  who,  having  taken  an  oath 
before  a  competent  tribunal,  officer  or  person. 
In  any  case  lo  which  a  Uw  of  the  United  State* 
authorizes  an  oath  to  be  administered  that  he 
will  teatlfy,  declare,  depose,  or  certi^  trulv,  or 
that  any  written  teetimooy,  declaration,  depo- 
sition, or  certificate  by  him  subacribed  is  tnie, 
willfully  and  contrary  to  such  oath  states  or  sub- 
scribes any  material  matter  which  he  does  not 
believe  to  oe  true,  is  guilty  of  perjuir,  and  shall 
be  punished  by  a  fine  of  not  more  than  $3,000, 
and  by  imprisonment  at  hard  labor  not  more 
'  B  years;  and  shall,  moreover,  thereafter 
lule  of  giving  testimony  in  any  court 
of  the  United  Stalea  until  such  tmie  as  the  judg- 
ment against  him  Is  reversed. " 

In  the  first  three  oonnts  of  the  Indictment 
after  aetting  out  the  emolument  returns,  and 
their  verification  by  oath  of  the  defendant,  the 
falsity  of  the  accounia  and  tbe  comwt  pe^urr 
of  the  defendant  in  swearing  to  them,  each  rj 
count  closes  with  this  language: 

'And  BO  the  grand  )uron  uoreaald,  on  thdr 


petent  to  aibnlnittet  the  same,  that  aald  writ- 
ten declaration  bv  him  ao  nibecribed  as  tton- 
said  was  true,  willfully  and  contrary  to  said  oath 
did  then  and  there  unlawfully  subscribe  said 
matters  heretofore  let  forih,  which  were  maw- 
rial  and  which  he  did  not  believe  to  ha  true, 
contrary  to  the  form  of  the  statute  In  such  case 
made  and  provided,  and  against  tbe  peace  and 
dignity  <d  tbe  United  States  of  America." 

A  demurrer  was  filed  to  tbe  whole  Indictment, 
on  the  ground  relied  ou  here,  also,  that  the  paper 
to  the  truth  of  which  defendant  swears,  as  it  1» 
108  U.  S. 
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■et  forth  In  llie  Indictment,  U  neither  a  dtdara- 
(ton,  u  It  is  charged  to  be  in  the  first  Qin» 
oonnti,  nor  a  eerUfiealt,  as  cliarged  in  the  last, 
within  the  meanbg  of  those  words  In  section 
BW2.  And  In  legard  to  this  queatioD,  as  it  ap- 
plies to  each  count,  tbe  Judges  of  the  court  bave 
■ent  us  the  followine  certificate: 
"Circuit  Court  of  Uie  Doited  States,  Bouthem 
District  of  Ohio. 
■Dm  United  Slates ) 

•.  }  U78.    Indictment. 

Thomas  Ambrose. 


John  Baxter,  Judges  of  said  court,  sitting  there- 
in upon  the  demurrer  of  defendant  to  the  in- 
dictment, certain  questions  thereupon  occurred 
on  said  hearing  to  be  decided  tij  the  court,  to 
wit: 

First.  Whether  the  instrument  set  forth  In 
tbe  first  count  of  indictment,  and  allied  tliero- 
in  to  have  t>een  subscribed  and  sworn  to  by  the 
defendant,  was  a  written  declaratlou  within  tbe 
meaning  of  section  5892  of  the  Revised  Statutes 
of  the  United  States. 

Second.  Whetlier  the  Instrument  set  forth  in 

the  second  count  of  the  indictment,  and  alleged 

therein  to  have  been  subscribed  and  sworn  to 

b;  the  defendant,  was  a  written  declaration 

rgiAni  witUin  the  meaniDe  of  section  081)2  of  the  Re- 

'"^    vised  Statutes  of  the  United  States. 

Third.  Whetlier  tbe  Instrument  set  forth  In 
the  third  count  olindiclment,  and  alleged  there- 
in to  have  been  subscribed  and  sworn  to  b;  tbe 
defendant,  was  a  writtcn'declaratlon  within  the 
meaning  of  section  SS92  of  the  BcTised  Statutes 
of  the  United  Stales. 

Fourth.  Whether  the  instniment  set  forth  in 
the  fourth  count  of  the  indictment,  and  alleged 
therein  to  have  been  subscribed  and  sworn  to 
by  the  defendant,  was  a  written  certificate  with- 
in the  meaning  of  section  5S92  of  the  Revised 
Statutes  of  the  United  States. 

Upon  wbich  said  questions  the  Judges  afore- 
nid  were  divided  in  opinion. 

It  is  thereupon  ordered  that  the  said  » 
of  disagreement,  stated  as  above,  under  th 
rection  of  said  Judeea,  be  certified  undet   .   . 
seal  of  the  court  to  Uie  Supreme  Court  of  the 
United  Butes  at  their  next  session." 

Ws  do  not  think  the  words  deelaratton  and 
etrU^calt,  as  used  in  the  section  of  tbe  Revised 
Statutes  on  which  this  Indictment  la  founded, 
are  used  as  terms  of  art,  or  in  any  technical 
sense,  but  are  used  in  the  ordinary  and  popular 
sense  to  signify  any  statement  of  material  mat- 
ters of  fact  sworn  to  and  subecxlbed  I7  the 


art  In  the  law.  Is  generally  used  to  ilgnlfy  the 
plea  by  which  aplalntlfluiaBultatlawsetBOut 
bis  cause  of  action,  as  the  word  "complaint"  is 
In  the  same  sense  the  leclinical  name  of  a  "" 
In  chancery. 

The  fact  that  in  many  Acts  of  Congress  dted 
tav  counsel  that  body  has  used  tbe  wwd  to  sig- 
nify a  statement  In  writing,  whether  sworn  to 
or  not,  as  the  foundation  In  manv  cases  of  offi- 
cial actimi,  or  as  preliminary  to  tne  assertion  of 
rlghta  by  the  party  who  makes  the  dedamtlon, 
is  far  from  proving  that  the  use  of  the  word  In 
ihe  Act  concerning  peHury  is  limited  to  these 
cases.  The  inference  u  stronf  tbe  other  way, 
XMCS. 


for  the  word  Is  nsed  in  the  cases  dted  in  regard 
toao  many  and  such  diverse  traosttctlona,  tltat 
Hcan,  in  view  of  them  all,  have  no  other  toean- 
Ing  than  what  Is  attached  to  it  in  ordinary  uns^ 
And  in  all  these  Instances  it  is  eqnlnleot  to  a  IS41 1 
statement  <d  facts  material  to  the  matter  In  band. 
The  paper  or  statement  of  the  emolninenla^ 
rant,  the  falsity  of  wbkh  is  the  foundation  of 
the  charm,  is  set  out,  and  if  In  tbe  cbaning 
clause  of  the  indictment  it  la  described  by  a 
word  equally  applicable  to  other  Instmments, 
no  harm  can  come  to  defendant,  since  be  la  pre- 
dselv  Informed  as  to  the  identical  writing  which 
'-  -Ifege-"  -  ■--  '-■ -■  — - 


use  of  language,  his  s^ 
subject. 

But  the  perjutT  in  all  such  cases  oonslsto  In 
the  oath  by  which  the  party  Indicted  swears  10 
the  truth  of  some  matter,  sod  this  oath  may  be 
siddlobethefalsestatementofthestatute.  Or, 
in  another  sense,  it  may  be  said  that  tbe  written 
statement  and  the  qath  of  the  per^  that  it  b 
true,  all  constitute  the  deetanUbn  or  e»rtMtait 
at  tbe  statute,  for  the  falsity  of  which  he  is 
chargeable  wiUi  perjury  and  liable  to  punlsh- 


Is,  in  our  oidnion,  a  declaration  of  the  pai^ 
within  the  nKsning  of  tbe  statuw,  and  may  M 
so  well  described  in  tbe  Indictment. 

We  are  quita  satisfied  that,  as  kA  forth  In 
this  indictment,  these  are  material  matteia  un- 
der tbe  statute,  and  if  defendant  did  not  believe 
them  to  be  true  when  he  swore  to  and  sub- 
scribed the  BUiement  that  they  were  true,  thai 
he  is  guilty  of  perjuiy,  as  dechued  in  section 
C89S,  and  we  think  the  word  "declaration"  GOF 
lectly  defines  such  statement.  The  same  rule 
of  construction  is  applicable  to  the  word  "  cer- 
tiflcata"  uaed  In  the  statute. 

It  Is  attempted  in  argument  to  raise  the  ques- 
tion whether  tbe  Judge  of  tbe  district  court  had 
authority  to  administer  tbe  oath  In  which  the 
perjury  was  committed. 

But  it  is  clear  that  no  such  question  Is  certi- 
fied to  us  by  tbe  Judges  of  the  Circuit  Court, 
and  we  cannot  couslw  it.  U.  S.  v.  Briggi,  S 
How.,  S08i  DennMounY.  ataeart,  18  How.,  008 
[MU.  a,XV.,4B0]. 

W«  armOBr  all  th»  queHiirnt  nimilUd  toiuin 
ikt^rmatm,  and^t  wU  Is  as  carttibd  to  At 
Oirefuit  Ootut. 

Tmeoopr.  Tssti  _ 

Janus  H.  HoKennej',  CSark,  Bupt  (Jonrt,  IT.  Hi 


WILLIAU  H.  ELUffi,  Haster,  ahd  ROBERT  [Sttl 
A.  STEWART  un>  JOHN  STEWART, 
Owners  of  the  ship  Torxado,  Jfftt., 


Ifibb  8.  C  Tti*  Itanodo,"  Bepntss^  ■&,  ai»«I.t 

Qmtraet  of  agittghtinent,  isJUn  (KSspfestf  IwaAfj 

Sri«g  ditoNtd. 

•Wbere  s  vsssel.  befoi«  she  bieaka  tiouod  tor  a 
vojage,  is  so  tajured  br  ere  that  (he  cost  of  tamr  !«• 
•Uead  oou  'on  Mr.  J%uUt«  BLAXOHVoav. 
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pain  would  eicmd  ber  tdIim  wbeo  reMtred,  and  the 
is  TCDderad  uiueawonhj  and  iDcapable  ot  earning 
frelsbt,  a  oontractol affreightment  for  tbecaiTiaga 
or  cottiin  br  ber  (a  a  toieSia  port,  evidenced  by  ■ 
Mil  of  lading,  ooDtainlDg  toa  usual  and  ciuit«iii«r7 
•zceptlonB,  and  pro\id<tig  tor  tbe  payment  of  the 
Icelgbt  noDev  on  tbe  deirvory  of  the  ootton  at  Uiat 
poitl  iatliereby  dissolved,  so  tbat  tbe  shipper  ta  not 
liable  for  any  part  ot  tbe  vrelgbt  money,  nor  for  any 
of  the  expenrpe  paid  by  the  v«el  lor  comprceatng 
and  stowing  tbe  cotton. 

{No.  287.] 
Argv^Apr,  6,  B,  1883.    DtddtdApr.  SO,  188S. 

APPEAL  from  the  Circuit  Court  of  Uie  United 
Slates  for  the  District  of  Louisiana. 
The  hisloij  and  facU  of  the  case  appear  in 
the  opinion  of  the  court 

Mem-*.  TiMMBfta  J.  Senunaa  and  Richard 
De  Oray,  for  appelUnta; 

"The  ship-owner  has  a  right  to  hold  a  cargo 
once  ehippMl  on  board  bia  veKsel,  and  lo  cany 
It  lo  its  destination,  although  circumstances  ma; 
occur  which  will  cause  great  delay,  and  perhaps 
great  diminution  of  value." 

Pare.  Adm.  4  Ship.,  Vol.  I,  pp.  158-8;  see, 
also,  Clark  y.Itu.  C6..  SPick..  10i;BartUUv. 
Oarnky,  6  Duer,  195;  OimpbeU  t.  Omnor,  70 
H.  Y.,  424. 

"  It  is  now  well  settled  that  as  soon  as  he  has 
tbe  goods  on  board,  and  perhaps  as  soon  as  he 
has  taken  chotge  of  them,  he  has  a  right  to  re- 
tain them  and  cany  them  on." 

IPara.  Adm,  &Bhip.,p.  179;17iiy«v.OTmp- 
bell,  SB  Cal. .  424 ;  Bulki<v  v.  G-tton  Co. .  24  How. , 
892  (65  U.  S.,  XVL,  601);  ThcBirdo/l'ai-.uiite, 
fi  Wall.,  855  (72  U.  S.,  XVIIL,  664);  Ptarton 
V.  GWri^n,  17  C.  B.  (N.  8.),  370;  IfuibeU  t. 
/n*.Co..  74  N.  T„251. 

It  is  well  Bclltcd  that  an  actual  loss  of  freight 
arises  only  when  the  circumstances  ore  such  as 
to  render  the  ultimate  earning  of  freight  abso- 
liilcly  impossible  or  practically  hopetf""  '" 
when  the  cargo  itself  is  lost,  or  there  i 
means  of  forwarding  it,  in  case  of  the  loss  of  the 
ves^l,  or  similardccialvc circumstances. 

Bubbelly.lTu.  ft.,  74  N.  T.,  253i-SAi>ton». 
T/iornlon,  9  Ad.  &  El..  SSi-KidttonT.  Int.Co.. 
L.  It,2C.  P.,  367;  Busy  T,  Int.  A Bkg.  Co.,t 
Bow.,  595; Hickis *.  BodoeanaeJii.i  Hurl.  & N., 
KS;  Jordan^.  Iju.  Co.,  IBtoij.SiS:  MeOawY. 
Int.  Co.,  23  Pick.,  405;  Saitiu  v.  Int.  Co..  14 
Johns.,  188;  Clarky.  Int.  Ob..  S  Pick.,  104;  2 
Para,  Mar.  L.,888;  Lord  v.  Im.  Co.,  10  Gray, 
119. 

ilettri,  P.  PUlUpa.  W.  B.  PUUlpa 
J.  MeOonndt,  for  appellees: 

Freight  commences  from  the  breaking  of 
ground.  The  shlo  begins  to  earn  when  she  be- 
gins lo  move,  ana  we  cannot  introduce  new 
principlea. 

Curling  t.  Long,  1  Boa.  ft  P.,  684;  8  Kent, 
Com.  (man;.),  224;  Macl.  Her.  Ship.,  455,458; 
Bailey  V.  Aurum,  8  Oraj,  94. 

"If  the  ship  does  not  begin  her  voyage  at  all, 
does  not  break  ground,  no  freight  can  be  pay- 
able." 

1  Pars.  Adm.  ft  8hip..220;  Abbott,  l^th  Lond. 
ed.,  1881,  p.  891;  BurgeuY.  Oun,8  Harr.  ftX, 
229;  Smith.  UercL.,  808;  AiAy  y.Oanum.S 
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appealedtothlscourt.  The matetialfacla found 
bv  the  circuit  court  are  these:  on  the  24th  of 
February,  1878,  the  ship,  while  moored  at  (he 
wharf  in  New  Orleans,  and  bound  on  a  voyage 
**  Liverpool,  England,  and  before  she  had 


bills  of  lading  for  the  transportation fromKew 
Otlea OS  f)  Liverpool,  wilhlheexceptions  usual 
In  bllla  of  lading,  of  5,195  bales  of  cotton,  of 
which  5,008  had  been  put  on  board,  one  hundred 
sixty-four  were  on  the  levee,  and  twenty-three 
badnot  reached  tbe  levee.  Wslcrwaspuiuped 
'""  ■'""  "' '"  '"  extinguish  the  fire  and,  on  the 
'dock,  P.  H.,  being  filled  with 
water,  she  sank  tothe  bottom  of  theriverolong- 
slde  of  the  wharf,  apart  of  her  bulwarks  rcmain- 
ingabove  water.  While  so  resting  uponlho  bot- 
' —  of  the  river,  the  ship,  cargo  and  freight 
i.  on  the  27th.  libeled  in  the  district  court, 
for  salvage, by  the  New  Harbor  Protection  Com- 
pany, and  about  two  o'clock  P.  M.  of  that  day 
themarabal,  by  virtue  of  a  warrant  of  seiyure  is- 
sued by  said  court  on  said  libel,  took  possc3.<!ioD 
of  the  ship  and  cargo.  On  the  SSth,  ahout  noon, 
the  ship  wsa  pumped  out  and  raised  alongside 
of  the  wharf,  and  the  dischar^  of  the  cargoon 
board  was  commenced,  all  of  it  being  i^mi^ed 
by_  water,  and  some  of  it  by  flre,  three  hunilred 
tairt}'-aii  bales  having  been  removed  by  tbe  sal- 
vors in  an  undamaged  condition  before  the  ship 
sank  but  after  the  fire  was  discovered;  but  sal- 
vage was  claimed  and  allowed  on  the  entire  car- 
go. On  the  same  day,  the  pioctor  for  tbe  sal- 
-"  filed  in  the  district  court  a 


by  water  and  some  of  it  by  fire  and  w 
would  in  all  probability  have  ultimately  to  be 
sold,  being  in  an  unfit  condition  to  be  sent  lo  its 
destinnlion,  and  an  orderof  the  court  was  there- 
upon made  directinff  a  sale  of  the  cargo,  by  the 
marshal,  upon  the  levee  as  it  came  out  of  the 
ship,  on  two  daya'  advertisement,  In  such  lots  as 
might  accumulate  from  day  to  day.  On  the  rg^f] 
same  day,  an  application  was  made  to  tbe  court 
by  the  master  of  the  ship,  in  which  he  repre- 
sented that  he  was  desirous  and  entitled  to  bond 
the  ship  and  cargo,  and  asked  for  a  rule  upon 
the  libelant  to  snow  cause  on  the  next  dav, 
March  1,  why  the  order  tosell  the  cargo  ahould 
not  be  rescinded,  and  tbe  master  be  allowed  to 
bond  the  cargo.  On  March  1  the  rule  came  on 
for  hearing.  The  proctor  for  the  salvors,  and 
counsel  representing  the  iiuuren  of  tbe  cargo, 
appeared  and  redsled  the  rescinding  of  the  or- 
der of  sale,  and  counsel  appeared  for  the  mas- 
ter, who  filed  a  formal  claim  to  the  ship  and 
cargo.  On  the  trial  of  the  rule,  witnesses  were 
examined  orally  before  tbe  Judge,  among  them 
various  representatives  of  the  uuderwritere  on 
the  cargo,  who  were  called  as  witnesses  by  tbe 
proctor  for  the  salvors,  and  who  testified  that  if 
their  interest  were  to  he  consulted  they  preferred 
that  the  cotton  should  be  sold  by  the  manhal  as 
it  came  out  of  the  ship,  and  Utat  the  master 
should  not  be  permitted  to  bond  the  cotton.  Tbe 
counsel  for  the  insurers  of  the  cargo  then  asked 
leave  to  be  heard  on  their  behalf.  To  this  the 
counsel  for  the  master  and  claimant  objected, 
108  D.  S. 
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and  inslited  that  counecl  for  lli«  nnflcrwrtten 
OD  Um  oko  could  not  be  heard  unlU  kfter  tha 
proof  of  ^udoanMnt  to  them  by  tbe  owners  of 
the  ougo  and  accept«nce  of  the  abandonment. 
Thereupon.  Mr.  Falf rey,  Freddent  of  theFao 
tors'  and  Tntdere'  Insurance  Company  of  New 


•ented  by  said  couDwl,  and  one  . . 
who  had  been  called  lo  the  stand  as  aboTe  stated, 
was  recalled  by  aiM  counsel  and  testiSed  that  so 
far  as  his  company  was  coDcemed  the  loea  on 
the  carni  had  beoi  paid  or  ordered  to  be  paid. 


make  an  oral  argument  in  behalf  of  the  under- 
writers, in  oppodtioD  to  the  motion  to  rescind 
the  order  to  sell  which  had  be«i  obtained  by  the 
salvors,  but  no  pleadings  were  filed  in  behalf  of 
the  underwriters.  Upon  the  trial  of  the  role  evi- 
dence was  also  taken,  by  order  of  the  court,  In 
relation  to  the  condition  of  the  cargo,  and  wheth- 
er the  tame  was  or  was  not  a  total  loss.  On 
.  March  0,  and  before  the  district  court  had  made 
IS461  n„y  dcddon  or  order  on  the  rule  to  rescind  the 
order  for  the  sale  of  the  cotton,  a  proctor  repre- 
senting underwriters  at  Lloyds,  1^  leave  oftbe 
court,  filed  an  intervention  for  toe  Interest  of 
the  Insurers  of  the  freight  on  the  cargo,  in  which 
it  was  prayed  that  the  order  for  the  sale  of  the 
cargo  be  rescinded.  This  intervention  was  snp- 
ported  by  afildavils  filed  1^  the  interveners  and 
byabridoftheproclor.  Afterwards,  on  March 
C,  after  condderatlon  of  the  rule  taken  by  tlie 
master  of  the  ship  to  rescind  the  order  of  sale, 
and  of  the  evidence  and  arguments  thereon,  and 
of  the  last  named  intervention,  and  of  the  affi- 
davits aitd  brief  submitted  therewith,  the  court 
ordered  that  the  master  be  allowed  to  bond  the 
ship  and  such  of  the  cotton  then  stored  io  the 
levee  steam  cotton-press  as  was  In  good  order. 


jn-pi 

amounting  to  five  hundred  twen^-three  bales, 
and  that  the  remainder  of  the  cargo  on  boud 
the  ship  or  upon  the  levee,  which  wss  mora  or 
leu  damaged,  be  sold  l^  the  marshal  after  three 
days'  notice,  and  all  questlooi  of  fieigfat  were 


•sle  of  the  cotton.  On  the  18th  of  Harcb,  the 
underwriters  filed  their  ctaim,  claiming  all  of 
the  cargo,  and  procured  an  order  from  the  Judge 
ot  the  THKtrict  Court  to  be  entered  on  thdr 


as  was  stored  in  the  levee  eollon-press,  __  _.. 
about  five  hundred  bales,  until  the  further  or- 
der of  the  court.  On  March  26,  the  master 
not  having  bonded  the  cotton,  a  rule  was  taken 
and  duly  served  on  him  to  show  cause  wby  the 
order  of  March  0,  so  far  as  it  aUowed  him  to 
boDil  a  portion  of  the  cotton,  should  not  be  re- 
scinded and  the  movers  of  the  rule,  the  insunn 
of  the  cargo,  be  allowed  to  bond  the  same.  The 
rule  was  heard  on  March  37,  the  movers  of  the 
rule  and  the  master  being  represented  by  their 
respective  counsel,  and  was  hj  the  court  made 
abtiolute,  without  opposition,  and  the  order  al- 
lowing the  master  to  Ixiad  sold  portion  ot  the 
cargo  was  rescinded,  end  the  movers  of  the  rule 
were  allowed  to  bond  the  same. 

On  the  SOtb  of  March,  the  present  libel  was 
filed.  The  unsold  cargo  and  the  proceeds  of 
108  U.  8. 


that  which  had  been  sold  were  then  in  the  cus- 
tody of  the  marshal.  In  the  enit  fmr  nlvage.  ,•< ai 
The  Ubel  recites  the  proceedings  above  men-  ^'*°^ 
tioned,  and  allegea  that  the  cotton  might  have 
been  jdcked,  dHed  and  rebaled,  and  sent  to  ita 
dcsdiiBtSon  and  freight  have  been  earned  there- 
on, but  that  the  application  of  tha  master  to 

bondthecargo  was  refused,  owing  to  th 

aition  of  the  libelant  for  salvage,  and  esi 

.... ,., — •-"sonderwritoreon 

le  contract  of  carrfue,  it 


of  the  cotton  as  might  reqnira  it,  and  which 


carrying  it,  which  Uiey  had  bem  unable  to  do 


the  entire  beight  money  agreed  on  became  due, 
as  well  aa  money  paid  by  the  libelants  for  com- 
pressing and  stowing  tha  cargo  in  the  veesel, 
and  other  exp«isea  Incident  thveto,  and  for 
railroad  charges,  for  all  of  whldi  the  Ubel  claims 
a  lien  on  the  cargo  and  on  the  proceeds  of  sale. 

The  drenit  court  found  the  following  further 
facts :  the  libelants  paid  tor  compresdng  the 
cargo  before  it  was  put  on  board  and  tor  stow- 
ing it  on  board,  and  other  expenses  incident 
thereto,  $14,278.88.  The  gross  frdgbt  on  the 
cai^,  bad  It  been  deilTerea  at  its  destination  in 
XJverimol,  as  required  by  the  Ulls  ot  lading, 
would  have  been  £i,lB&.18.1.  Of  the  cotton, 
five  hundred  twoin-thiee  bales  wetc  In  an  un- 
damaged and  souna  condition,  bdng  the  twen- 
tv-three,  the  one  htmdnd  dzty-four  and  the 
threehundred  thirty-slzbeforementioned.  In 
consequence  of  the  fire,  and  as  a  result  thereof, 
the  ship  was  so  badly  damaged  that  the  cost  of 
her  repairs  would  exceed  her  value  when  re- 
paired, and  ibe  was  unseaworthy  and  incapable 
of  carrying  freight  The  five  hundred  .tweo- 
ty-thiee  boles  were  bonded  by  the  underwiiien 
and  were  appraised  at  the  sum  of  110,100. 
The  gross  proceeds  of  the  sale  of  the  damaged 
cotton  amounted  to  $llfi,000.  The  purchaser 
at  the  marshal's  sale  shipped  to  Northern 
States,  in  the  condlUoo  in  which  It  came  from 
theship,  l,185balesofthedamagedootlon;aDd 
2,806  bales  more  were  picked,  dried,  rebaled  [Sfi^f  1 
and  shipped,  part  to  Uverpool  and  the  rest  to 
Philadelphia.  All  the  damaged  cotton  takoi 
from  the  ship  was  unmerchantable  cotton, 
even  after  It  had  been  picked,  dried  and  rebaled; 
that  Is,  It  conld  not  be  used  for  making  cottmi 
cloth,  but  could  only  be  used  tOr  makuig  felt 
hats,  paper,  wadding  and  such  like  arudes, 
having  lost,  by  the  submersion  and  drying,  a 
large  part  of  its  natural  oil,  its  fiber  being  in- 
jured and  its  weight  reduced. 

On  the  facts  so  found,  the  drcult  court  hdd 
that  the  libelants  had  no  lien  on  the  cargo  or  its 
proceeds,  for  freight  or  for  the  money  paid  by 
tbem  for  compressing  and  stowing  toe  cargo, 
and  dismissed  the  Ubd. 

The  libelants  seek  to  qtply  to  the  present  case 

,e  principle  applied  where  a  voyage  partly  per- 
formed is  tnterrupled  by  a  disaster  to  tl 


ib.GoogIc 


Bunuum  Couax  or  tbb  TJxrrKD  Statm. 


Oct.  Tebu, 


a  rl^t  to  can7  tbe  cargo  f  orwud  by  hU  vassel 
or  aomf  other  wDVBfance,  and  deliver  It  and  i»- 
cdveliJ*  fall  freight.    AAlnlhecMeotBdisH- 

ter  to  tho  aUp  to  the  coa —  -* "- 

whole  frd^t  b  payable  if 


recover  the  whole  agned  freight,  because  they 
had  a  right  to  aeod  the  cargo  to  IJTerpool  ana 
earn  fuU  freight,  aad  were  prevented  from  do- 
ing ao  by  tbe  addon  of  the  underwriters,  who 
bcwaine,  bv  abandonment,  the  ownen  ot  the 
cargo.  ItUalsocoDtendMthattheownetBhad 
a  r^t  to  repair  the  ship,  even  though  the  cost 
ti  remiring  would  exMed  her  value  when  ro- 

The  law  in  regard  to  the  respective  rights  and 
liabilities  of  shipper  and  ahipownet,  where  car- 
go has  been  canted  fora  part  of  a  voyage,  ia  no- 
where better  expressed  than  by  Lord  Elleobor- 
ou^  In  Banter  v.  PriM9. 10  East,  870,  304: 
"  llie  shii^owners  undertake  that  the}'  will 
carry  the  gooda  to  the  place  of  destination,  un- 
less prevented  t^  the  dangers  of  the  seas,  w 
other  nnavoidsbfe  casualtiM;  and  the  freighter 
undertakes  that  if  the  goods  be  delivered  at  the 
CS48:  place  of  their  destination  be  will  pay  the  stipu- 
lated frelAt;  but  it  was  only  In  that  event,  eic; 
of  their  i^vety  at  the  place  of  destination,  that 
he,  the  f  idgfater,  engsges  to  pay  anything.  If 
the  ship  be  disabled  from  completing  her  voy- 
age, the  tfaip-owner  may  still  entitle  oimself  to 
the  whole  freight,  by  fonrarding  tlie  goods  by 
some  other  means  to  the  place  of  destination ; 
but  be  has  no  right  to  any  freight  If  they  be  not 
BO  forwarded;  unless  the  forwarding  them  be 
dispensed  with,  or  unleas  there  be  some  new 
bargain  upon  this  subject.  If  the  ship-owner 
vrillnot  forward  them,  the  freighter  is  entitled 
to  ttiemwiUiout  paying  anything.  One  party 
therefore.  If  he  forward  them,  or  be  prevented 
or  discharged  from  m  doing,  is  mtitled  to  his 
whole  freight;  and  the  other,  if  there  be  a  r«- 
fuaal  to  forward  them,  is  eutttied  to  have  them 
without  paying  any  fralght  at  all.  The  gene^ 
al  property  in  the  goods  is  In  the  freighter;  the 
ship-owner  has  no  right  towithhold  the  possea- 
alon  ftom  him,  unless  he  has  either  earned  his 
freigfat,  or  la  mlng  on  lo  earn  it.  IfnofTel£)it 
be  earned  and  he  decline  proceeding  to  earn 
any,  tbefrel^terhasa  right  to  theposaesBton." 
These  lemarks  were  madeinrqcardtoa  voyage 
partly  performed,  and  inlerrupted  by  a  dissster, 
when  ftel^t  money  was  claimed  fMvnUiiAJn- 
trUpmet*.  But  no  case  can  be  found  in  which 
ftdght  iDon«y  has  been  allowed,  where  tlw  voy- 
age wasnotconunanoed,  and  the  ship  was,  by  a 
duaster  for  whidi  the  ahit^ier  was  not  at  all 


It  forward,  vronid  have  been  to  send  It  br  an- 
other vessel.  But,  althounJi  the  order  of  Uarch 
6  allowed  tbe  master  to  bond  the  five  hundred 
twmty-three  undamaged  boles.and  there  was  no  [Mtl 
suspension  of  that  order  until  the  IMh  of  Harch, 
Ihey  were  not  bonded. 

We  are  of  opinion  thaL  by  the  disaster  vhkb 
occurred  before  tlie  ship  had  broken  ground  or 
commenced  to  earn  frnght,  the  dicvunstances 
vrith  reference  to  which  the  contract  of  af- 
freightment was  entered  Into  wen  ao  altered  by 
tbe  supervening  of  occurrences  which  it  cannot 
be  intended  wen  within  the  contemplation  of 
the  partleB  In  entering  into  the  contract,  that 
the  shipper  snd  the  una«rwriters  wen  absolved 
from  all  liability  under  the  contract  of  af- 
trdKhUnent.  The  contract  had  refereoce  to  a 
particular  ship,  to  be  In  existence  ss  a  sea- 
worthy vessel  end  capable  of  carrying  cargo  and 
earning  freight  and  of  eoteriog  on  tne  voyage. 
All  the  fundamental  conditions  forming  part  of 
the  contractof  the  ablp-owner  wen  wimnng,  at 
the  time  when  the  earning  of  freight  could 
In  addition,  as  the  result  of  tbe 


rendered  unmerchantable  and  put  Into  such  a 
oondition  that  lis  owner  might  well  hesitale  to 
incur  the  expense  of  aending  it  u  LiverpooL 
Aa  to  ttie  unoamaged  cotton,  llie  master  had  an 
opportunity  for  UQrteen  days  to  bond  It,  and 
failed  to  do  so. 

The  moner  paM  by  the  ahip-ownen  for  com- 
pressing ana  stowing  the  cotton,  and  for  other 
expenses  toddent  ttaereto.  must  be  understood 
as  having  been  induded  In  the  freight  monev, 
and  to  be  reimbursed  out  of  that,  and  to  Se 
money  for  which,  in  any  event,  the  shipper  of 
the  cotton  would  not  have  been  llaUe  in  addi- 
tion to  the  freight  money.  If  the  ship-owner 
was  not  entitled  to  the  latter,  he  w ■" 


frelrtitment  under  a  UQ  of  lading,  that  the  ve» 


le  uter  the  contract  of  carriage  was 

In  the  present  case,  the  ship  was  rendered  un- 
anworthy  by  the  fln  and  Incapable  of  earning 
frdght,  and  was  ao  badly  damaged  that  tbe  cost 


A  tban  was  any  Inteimon  of  repairing  her, 
1  on  the  fiwts  found  it  must  be  presumed  she 
would  not  have  been  repaired.    All  that  could 


have  been  done,  if  the  cargo  had  been  bonded  by 
tbe  master  or  wp-owners,  inregard  to  sending 


goods.  Id  tbe  latter  case,  the  drcumstaDcea 
under  which  the  contract  was  entered  Into  Gon> 
tlnulng  substantially  the  same  so  far  as  respects 
tbe  vessel,  the  shipper  cannot  reclaim  the  goods  tUOl 
without  pisying  at  least  full  freight  But,  aul^ 
JBct  to  tUs  qualiOcation,  It  la  a  principle  of  the 
maritime  law,  that  If  a  ship  does  not  bwin  her 
voyage  at  all,  doea  not  break  ground,  no  freight 
—  ■- ^^-    This  was  Idd  down  and  w- 


n  be  pavable. 


Boh. &P.. est  ' 
ruled  and  no  case  holding  to  the  contrary  Is 
died  or  has  been  found.  It  is  a  case  directiy 
In  point  in  two  particulars,  and  It  will  be  use- 
fill,  therefore,  briefly  to  examine  It.  Somebog^ 
beads  of  sugar  irare  shipped,  under  btUa  ol 
lading,  on  a  vessd  while  lying  in  a  pcfft  In  Ja- 
maica, bound  for  London.  Before  the  vcesd 
s^ed  she  was  cut  out  by  privateen  and  carried 
to  sea,  but  was  recaptorea  and  taken  Into  an- 
other port  Under  a  libel  for  salvage  In  tbe  Ad- 
108  D.  a. 


ib.Google 
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nlralty  Court  of  JunKtcft  the  cwgo  wu  sold  by 
«nler  at  tbe  court,  and  the  net  proceeda  were 
remitted  to  tbe  defendanU  for  tbe  ownen  of 
tiie  Guso.  Tbe  aU^owneiB  bad  expended 
money  in  lading  (be  c&igo,  ecooTding  to  tbe 
vaace  <d  tbe  Juulca  trade.  They  eoea  tbe  de- 
feodaiUa  to  recover  the  freight  money  or  the 
«xpenHi.  It  vaa  held  that  Uiot  could  nbt  r» 
carer  anything;  that  the  IncepUon  of  frdght 
mu  Ivealdiig  gronndi  and  that  the  ezpenaet 
Incurred  were  (o  be  re-lmbuned  In  flie  freight 
money  or  not  at  all. 

Tbe  case  of  Jonti  t.  Betm,  L.  B.  S  Ezcb.. 
88S,  wa*  a  different  caae.  By  a  chatter-party, 
a  vesael  wm  to  go  to  a  spedfled  port  and  take  a 
qiedfled  cano  and  deliver  It  at  liverpool  for  - 
specified  freljpiL  She  went  to  tbe  port  and  tb 
partly  laden,  when  abe  wu  so  damaged  W  fire 
that  abe  was  scuttled.  The  cargo  was  Injured 
and  sold,  except  a  small  part,  not  on  board, 
which  WBS  forwarded  to  Uverpocd  t^  tbe  mas- 
ter. The  veMel  was  repaired  and  tendered  to 
take  tbe  remainder  of  the  cargo.  The  chartel^ 
«r  refused  to  supply  more  cargo,  and  the  ves- 
sd  obtslned  a  c^o  and  carried  it  to  Sngland 
at  a  leas  freMit  than  she  would  hare  esraed  for 
a  full  tc^tfit  under  tbe  charter-party.  lu  a 
suit  to  recover  damages  for  a  breach  of  the 
charter-party,  it  was  held  that  tbe  cbarterv  was 
bound  to  complete  tbe  lading  of  the  vessel. 
■  The  authority  of  the  case  of  OurUng  v.  Lonw 
is  recognized  in  Baihg  v.  Damon,  8  Gray,  M; 
BuTffttt  V.  ^n.8HaiT.  &  J.,2a5i  OltmtonY. 
i^Danidxin,  B  Binn.,  892;  and  In  various  text 
booka.  8  Kent,  Com..  928;  1  Pare.  Ship.  & 
Adm.,  eU;  Abb.  SUp.,  lltb  Lend,  ed^  407; 
UacL  Ship,  2d  ed.,  458;  Sm.  Merc.  L.,  8d 
AiiLed.,4(W. 

On  prlnd^  Ihla  case  bUs  within  the  rule 
that  mure  ute  stipulations  of  a  contract  are  in- 
terdependent, a  defendant  cannot  be  sued  for 
tbe  noDiierformance  of  atipulalions  on  his  part 
which  were  dependent  on  oonditloDS  which  tbe 
plaintiff  has  not  pof ormed.  The  Bhip-owner 
was  entitled  to  freight  only  tor  carryiDg  the 
cargo  and  ddlvering  it  at  Liverpool,  .with  tbe 
Implied  covenant  that  this  parttoular  vessel 


fault  of  the  shipper,  aud  he  had  and  could 
no  b«neflt  from  the  contract  He  had  a  r^t, 
therefore,  to  treat  the  contract  as  rescinded,  so 
t»t  ss  any  UaUllty  for  freight  was  concerned. 
In  Ibtto-v.  aiUiMB.8  Beit  ft  Bmltb,  B2^  it 
(s  laid  down  as  ■  rule  that  "  In  contracts  In 
which  the  poformance  depends  on  the  con- 
tinued exUence  of  a  i^ven  person  or  thing,  a 
oondititm  ts  fani^ed,  that  the  Impoestbili^  of 
petformaiice  arulDg  from  the  perishing  of  the 
penon  or  thing  shall  excon  the  performance. " 
The  reoaon  given  for  the  rule  Is,  that,  without 
■ny  express  stipulation  (bat  tbe  deetructitBi  of 
tbe  perscm  «  thing  diall  excuse  the  perf  orm- 
■ace,  "  That  excuss  la  by  law  Implied,  Wause, 
bmn  tbe  nature  of  the  oootract,  it  Is  apparent 
tbat  the  parties  contracted  on  tbe  basis  of  the 
oondnoea  existence  of  the  particular  person  (« 
cbatteL"  Tbe  rale  was  there  applied  to  ex- 
cuse tikB  ownerof  a  mu^  hall,  which  had  been 
boned,  from  fulfilling  a  contract  to  let  tbe  use 
of  iL  llie  principle  was  extended  farther  In 
Jf^Og  V.  ^tniu  B.,  S  0.  P.,  Wl.    There 

lesc.s. 


tbe  pisintlffi  contracted  to  erect  certain  ma- 
chiner;  on  the  defendant's  premises  at  specl&c 
prkesfor  particular  portions,  and  to  keep  it  in 


.  . macUnety  and  materlala  tbereoo,  \ 

deatre^  by  an  acddenlol  fire.  It  was  held 
that  both  psrtieB  were  excused  from  the  fur- 
ther performance  of  the  contract,  and  that  tbe 
plaintiSa  were  not  entitled  to  aue  in  respect  of  tSM] 
those  portlonB  of  the  work  which  bad  beoi  com- 
pleted, whether  the  materlala  used  had  become 
the  noperty  of  the  defendant  ot  not  See, 
BenJ.  Boles,  8d.  Am.  ed.,  aeo.  070;  Wdl*  v.  CU- 
non,  107Iuss,S14,  and  cases  tboe  dted. 

These  principles  are  so  well  establiahed  that 
it  la  only  necessary  to  refer  to  one  case  In  tUa 
court,  JotM  V.  U.  8..  06  V.  B.,  24  [XXIT., 
044L  which  recogniies  tbem.  In  which  It  iissld; 
"  Wbere  on  act  is  to  be  performed  by  tbe 
plaintiff  before  the  accruing  of  the  defendanfa 
liaUlity  under  bis  contract,  the  |dalntifl  must 
prove  either  his  performance  of  such  condition 
precedent,  or  an  offer  to  perform  it  which  the 
defendant  rejected,  or  his  readiness  to  fulfill  the 
condition  until  tbe  defendant  discharged  him 
from  so  doing,  or  prevented  tbe  execution  of 
tbe  matter  which  the  contract  required  him  to 

perform.    •  •  "    '  ..-  — . » 

that  the  jmat 

pendent  on  the  promj , , 

no  action  can  be  maintained,  founded  on  the 
written  contract,  without  showing  tbat  the 
plaintiff  bos  performed,  or  at  least  has  been 
ready,  If  aUowed  bv  tbe  other  party,  to  per- 
form bis  own  itlpuutlons,  whidt  are  a  cond^ 
tlon  precedent  to  his  ri^t  of  action." 

opinhn  thai  Uuiurtttfa*  OirMtt  Owl  muit 
Mtt^lmwd. 
Enie  oopy.   That: 

JaacB  H.  HeKetmsy,  aerk,8ap.  Court,  IT.  S. 


Her  wuicu  ute  conoaci  lequuen  mm  lo 
1.  *  '  *  A  contract  may  be  SO  framed 
e  ivomlsea  imon  (me  ride  may  be  de- 
Ion  the  promiBes  upon  the  other,  m  that 


WHXIAH  p.  8IH0LAIB  Axa  SAMUEL  O. 
BIKOLAIB,  Owners  and  Clahnants  of  the 
Shif  Cokhmmam^  Aim  Caxoo,  Afptt., 

BBATRIOE  HORAN  COOPER.  Ifldow  of 
JoszTE  CooTBB,  Docossed,  Owner  of  tbe 
Ttra  JoBKPHCoom.JB.,  ondNatursl  Tu- 
trix lA  Her  Minor  Children,  Emu,  Joskph, 
HntST  and  Cboilu  Ooofxh,  JOHN  J. 
WILUAMB.  Master,  n  u^ 
(8ss  L  C„  ■*Tte  Cbiuicimra,"  Beportw^  ad,  aii- 


Saitagi  smte tyneeiM^Vwii  fr^-meuttf  d*- 


M  liy  ifr.  J>MW«t  OnaT. 


Hom-IThat  tt  Mlews:  »ta  <•  a xAmv  rvtniil 
slMHt.  Bea  Ml*  to  Stiatton  v.  Jsrvls.  n  n.  B.  ff 
■ot^t. 

D,g,tza:Jb.LlOOtj^lC 


BuFBun  CoTOT  or  the  UiimD  BriTEa. 


Oct.  TiBit, 


Swall  u  the  owner,  o(Boera,oi«ir  and 
thetug.niiglitilMn  In  tbe  Mlvan. 

UFIB,  oh.  fT.  k  dcona  ot  aunia  bf  tbe  olreult  oouM 


tiwsrd  atunotbe  JuMflad  br  tbernlM.of  UirappU- 

[No.  2Se.] 
^lytud  ^pr.  J7, 18SS.    Decidtd  Apr.  90, 18SS. 

APPEAL  from  the  Circuit  Conit  ot  tlie  UoiUd 
States  for  the  District  of  LouMuia. 

The  history  and  facta  of  the  case  appear 
the  opfalon  at  the  court. 

jr«wn.  P.  PhUl^B  and  W.  Hall«U  PhU- 
Ilpa,  for  appellant*: 

Joseidi  Cooper  and  CKtw  an  not  entitled  tc 
salvage  oompensadon,  but  only  to  a  liberal  re- 
muniSatloD  pro  opart  it  labort. 

7^C7fif(on,8H^.Adm.,117,cItedliiAbb., 
Ship,  (mais.),  557. 

TUs  court  defines  the  elements  of  BBlvage  BBTT- 
Ice  to  be;  "Danger  to  propertj,  value,  risk  ol 
life,  skill,  labor  and  the  duration  of  the  serrice." 

Aw(T.  J<»i«.l»How.,lSl(60U.  8..  XT., 
eSSh  liU  Eenrg,  8  Eog.  L.  ft  S.,  6«5. 

The  service  was  p«Rormed  I^  the  tug  and 
bercrew,  then  In  tbe  employ  of  the  ship. 

It  was  long  doubted  whether  a  ina.  wbile  en- 
gaged in  the  serrioe  of  a  ship,  couldT  ever  claim 
samge. 

It  b  well  settled  that  when  a  tug  ts  sc 
gaged  this  wlU  greatly  HimlnUh  the  quaiUam 
of  reward. 

Jamea,  Salrem,  40;  Dr.  LoihlDEtoa,  oa  "  The 
Wm.  Brant,  Jr.,"  S  Notes  of  Cms.  supp.,  p. 
LITIL 

The  main  Ingredient,  danger  being  absent 
In  otdlnaiT  serricea  rendered  by  tugs,  large 
amounts  should  not  be  awarded. 

77u  Birdie,  7  Blatchf.,  S4S;  WniUms  ft  Br., 
Adm^  lOOi  T!U  BbtekwOl,  10  WalL,  14  (77  U. 
S.,  XIX.,  9JS). 

The  value  of  the  ship  and  cargo  should  not 
constitnte  the  main  consideration  m  the  cuhl 

Th»  Amtrique,  L.  R,  6  P.  0.,  App.,  472. 

The  decree  in  favor  of  Even,  a  passenger  on 
Tbe  Connemara,  is  not  sustainable. 

8.  Kent, Com., 846;  The aTai»*tan,2  Bags., 
8;  Th*  (Xarita,  88  WaU.,  18  (90  U.  &,  XXm., 
ISA;  The  Vrtde,  1  LuA.  J!& 

Metm.  Oluu-lM  W.  Homor,  J.  R.  Bedt- 
leith  and  AkAonf  DtQrajf,  for  appelleeik 

Mr.  JtutioB  Gnv  delivered  the  opinion  of 
the  court; 

This  la  a  libel  io  admiralty  by  the  owner, 
mailer  and  craw  of  the  steam  low-boat  Joseph 
Cooper,  Jr. ,  for  aatvure  on  the  ebip  Connemara 
and  cargo,  Louis  wurlz  and  Henry  Hoher, 
passengers  oo  tbe  tow-boat,  and  John  Everg,  a 
passen^  on  the  sMp,  were  permitted  to  file  In- 
terrenmg  libels.  The  value  of  tbe  ship  and 
cargo  was  agreed  to  be  $286,887.  Tbe  (fistrict 
court  awarded  as  salvage  eight  per  cent  on  that 
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▼alne,  or  $18,930.98;  and  the  owners  and  clnlm-  tUH 
ants  of  the  ship  appealed  to  tlie  circuit  court. 

The  circuit  court  found  the  following  facts; 
on  tbe  10th  of  April,  1879,  the  ship  ConnemarsL, 
being  in  tho  Port  of  new  Orleans,  with  her  car- 

SOD  board,  consisting  chiefly  <rf  i»essed  cot- 
1,  and  bound  on  a  vovage  for  Uverpool,  En- 
^end,engaged  the  tow-boat  Joseph  Cooper,  Jr., 
to  tow  ber  to  the  moutb  of  the  Hlsdsslppl  ffiv- 
er,  and  was  t^  her  towed  about  twenty-dz  miles 
down  the  river,  and  came  to  anchor  about  eleht 
o'clock  In  the  evening  opposite  the  Belair  pUn- 
tation.  About  eleven  o'clock  at  nlKht,  tbe  afaip. 
with  the  tow-boat  lashed  to  her  side,  was  lying 
with  her  bow  tolhecurreutand  her  stem  tothe 
wind, wblcb was blowingstifDy;  nowatchhad 
been  set;  and  the  two  mates  and  the  boatswain 
of  the  ship  were  under  (he  influence  of  liquor, 
but  the  captain  and  the  rest  of  the  crew  were 
sober.  Evero,  a  passenger  OS  board  the  ship, 
being  then  asleep  In  the  second  maters  cabin, 
was  awakened  by  a  amolu  of  burning  cotton, 
apraog  from  hla  berth,  and  eave  the  alarm  to 
the  officers  and  crews  of  the  ship  and  of  tbe  tow- 
boat.  The  fire  was  not  in  the  bold,  but  In  the 
poop  above  the  main  deck,  and  near  the  door, 
which  could  be  opened  by  raising  the  latch ;  and 
the  fire,  wtien  discovered,  was  conflsed  to  three 
bolea  ot  cotton,  a  spare  sail,  and  two  coUa  of 
tarred  rope.  There  were  one  hundred  and 
twen»-eeveo  bales  of  cotton  stowed  in  the  poop. 
The  an  was  not  caused  by  the  fault  of  the  tow- 
boat,  nor  by  anv  defect  in  her  equipment  at 
management.  Tne  tow-boat  had  on  her  deck  a 
pump  worked  by  steam,  and  boae  long  enough 
to  reach  the  flre  on  the  ship.  As  soon  as  Ibe 
alarm  was  S^ven,  and  by  the  exertiouB  of  the 
tow-boat's  omcers  and  crew,  of  ber  two  passen- 
gen  and  of  Evers,  the  hose  was  laid  from  the 
pump  to  tbe  deck  of  the  ship,  and  by  their  use 
of  this  pump  and  hose  the  fire  was  put  out  in 
fifteen  or  twenty  minutes,  without  any  damage 
to  ship  or  cargo,  beyond  tbe  burning  of  the  sail 
and  the  two  coils  of  rope,  the  parttafbumingof 
the  three  bales  of  cotton,  and  the  diaiTing  of  a 
part  of  the  upper  deck  or  roof  of  the  poop,  tn 
extinguishing  the  fire,  there  was  no  serious  risk 
of  loss  or  damage  tothetow-boat,orof  injuiyto 
life  or  limb  of  any  of  the  Ralvora.  No  eQeient 
effort  was  made  by  tbe  officera  or  the  crew  of  rsKAi 
the  ship  to  extinguish  the  fire.  Tbe  sblp  had  t*"*' 
on  her  deck,  wiUiin  fifteen  feet  of  the  flre,  two 
tanks  of  wu'er,  holding  four  hundred  gallont 
each,  one  of  which  was  full  and  tbe  other  half 
full,  Witt  six  buckets  near  the  flre  and  seven 
above,  and  a  pump  by  which  water  could  have 
beenpumpedupontheupper deck.  Attbetime 
of  the  fire,  the  steam-tug  Hany  Wright  waa 
lying  about  a  quarter  of  a  mile  off;  and  there 
was  a  telegraph  station  on  the  Belair  plantation, 
from  which  a  dispatch  could  have  been  sent  to 
tbe  City  of  New  Orleans  for  aid  to  put  out  the 
flre,  and  efficient  aid  might  have  rcniihed  tbe 
ahip  from  the  city  tn  two  noun  and  a  half  after 
notice.  The  agreed  value,  as  aforesaid,  of  The 
Conneman  and  cargo,  and  the  namea  and 
monthly  wages  of  each  of  tbe  officers  and  crew 
of  The  Joseph  Cooper,  Jr.,  were  also  stated  la 
the  findings  of  fact. 

From  these  facts,  the  drcult  court  mode  and 
Btatcd  the  following  as  conclusions  of  law:  1. 
The  services  rendered  by  the  tow-boat  Joseph 
Cooper,  Jr.,  her  officers  and  crew,  and  the  thro* 
,-109  U.S. 
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_  I,  Wurtz,  Holm  and  ETen,  in  tbe 
cxilnguishmeat  of  the  Are  on  boud  the  ship 
CoDDeman,  were  s  aalvage  service.  S.  A  erosa 
salvage  on  the  tliip  and  caigo  of  $14,196,  or 
ux  per  cent  od  the  value  thereof,  should  be  al- 
lowed. 8.  This  solvafre  should  be  equullj  di- 
vided, half  to  the  owner  of  the  low-boit  and 
half  to  the  aalvors.  4  Tbe  moietj  allowed  to  the 
salvon  should  be  distributed  among  them  in 
proportion  to  their  munthl;  wages,  the  pasaeu- 

Sirs  Wurtz  and  Evera  to  rank  as  pilots,  and 
olser  as  a  steeianuo. 

A  decree  was  entered  BCMirdinglr,  and  the 
claimants  appealed  to  this  court.  A  motion  to 
dismitB.thG  appeal  for  want  of  jurisdiction  was 
made  and  overruled  at  October  Term,  I — 
The  Cmnmara.  108  U.  8.,  7M  [XXVI.,  I   ., 

Tbe  errora  assigned  ai«:  first,  that  the  facta 
found  do  not  constitute  a  salvage  service;  — 
ond,  that  if  a  salvage  service,  it  IB  salvaffBO 
lowest  grade,  and  the  amount  allowed  li 
orbitant;  Ihiid,  that iheamount allowed tojohn 
Evers,  he  being  a  passenger  on  board  The  Con- 
ncmara,  is  not  warraoted  by  law, 
[S6T]  Neither  of  the  grounds  assigned  wHl  Justify 
this  court  in  revising  tbe  decree. 

If  the  fire,  which  tmd  made  such  headway 
'o  wholly  consume  the  two  coils  of  tarred  rope 


1  promptly  discovered  and  eltmgulshed, 
there  was  iinmiaent  danger  that  it  would  ex- 
tend to  the  rest  of  that  cotton  and,  fanned  by 
tbe  stIfF  breeze  whidi  was  blowing  lengthwise 
of  tbe  ship,  destroy  ot  greatly  damage  the  ship 
ind  the  whole  cargo.  Savins  a  ahip  from  im- 
minent danger  of  destructloD  ny  fire  is  aa  much 
a  salvage  service  at  saving  her  from  other  perlla 
of  theeeas.  T&t  Blaekwell,  10Wal1.,l  [TTU. 
8.,  XIX.,  670].  The  shortness  of  the  time  oc- 
cupied in  rescuing  the  ship  from  danger  does 
not  lessen  tbemeritoftheservlce.  ThtQctisnU 
Palmer,  5  Notes  of  Caaea,  160,  n.;  Tht  Syrian, 
2  Uar.  Law  Cas.,  SS7 ;  Sandtrbtirg  v,  Otean 
TtK^-iKat  Cb-.S  Woods,  146.  The  danger  being 
real  and  Imminent,  it  is  not  neceaaary,  in  order 
to  make  out  a  salvage  service,  that  escape  by 
otiier  means  should  be  Impossible.  Tbiuot  ▼. 
SsenuHL  1  Crancb,  1, 43. 

The  fsct  that  no  serious  risk  was  incurred  on 
the  part  of  the  salvors  does  not  change  tbe  nat- 
ure of  the  service,  although  an  Important  ele- 
ment in  estimating  its  merit  and  the  amount  of 
the  reward.  As  has  been  well  said  by  Mr.  J-ut- 
tiee  Curtis,  "The  relief  of  property  from  an  im- 
pending peril  of  the  sea,  by  tne  voluntair  ex- 
ertions of  those  who  are  under  no  legal  obliga- 
tion to  render  assistance,  and  the  consequent 
ultimate  safe^  of  the  property,  constitute  a  case 
of  salvage.  It  may  be  tt  case  of  mot«  or  less 
merit,  according  to  the  degree  of  peril  in  which 
the  property  was,  and  Ihedangcr  and  difficulty 
of  relieving  It  But  these  drcumslnncea  affect 
the  degree  of  the  service,  not  Its  nature."  ITis 
Alphonm}.  1  Curt. ,  C.  C. ,  876, 378. 

The  contract  of  the  tow-boat  and  her  officers 
and  crew  was  to  tow  tbe  ship,  and  did  not  in- 
clude (he  rendering  of  any  salvage  service,  by 
putting  out  fire  or  otherwise.  Such  a  service, 
which,  by  the  use  of  tlie  steam  pump  and  en- 
gine of  the  tow-boat,  rescued  tbe  ship  from  an 
unforeseen  and  extraonlinary  peril,  gave  the 
owner,  as  well  as  the  officers  and  crew  of  tbe 
lOSU.S. 
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tow-boat,  ft  right  to  salvage.  Tlie  Wiili/in 
Brandt,  Jr.,  2  Notes  of  Cases,  Bupp.  Lxvii. ;  l"*"*' 
7%«£tantft»a,  Lnsb.,818;  T/ie  Minneliaka,  IS 
Moore<P.  C.).  188;  8.  C.  Lush, 886;  Tiie  Aa- 
iMpoiii,  Lusb.,  SS5,  881,  872.  Andnodoubtis 
or  could  be  raised  as  to  the  right  of  the  passen- 
gers on  tbe  low-bcMt,  whose  exertions  contrib- 
uted to  putting  out  Uie  fire,  to  share  In  the  sal- 
vage awarded  to  her  offlcera  and  crow.  Tlit 
a™,  a  Pet.  Adm.,861;  S.  tt,  3Wa8b.  (C.  C). 
80i  3^  Hope,  3  Hagg.  Adm.,  428. 

Evers,  the  passenger  on  Tbe  Contiemare.was 
also  entitled  to  share  in  the  salvage.  A  passen- 
ger cannot,  indeed,  recover  salvage  for  every 
servicewhkhwouldsnpport  aclaimby  one  In 
nowise  connected  with  the  ship.  In  tbe  cose  of 
a  common  danger,  It  Is  tbe  duty  of  every  one  on 
board  the  ahIp  to  give  every  assistance  he  can, 
by  tbe  use  of  all  ordinaiy  means  in  working  and 
pumping  the  ship,  to  avert  the  danger.  Yet  a 
passenger  Is  not.  as  the  offlcera  and  crew  arc. 
bound  to  stand  by  the  ahIp  to  tbe  last ;  be  may 
Icuve  her  at  any  time  and  seek  his  own  safety  ; 
and  for  extraonllnary  services,  and  the  use  of 
extraordinary  means,  not  furnished  by  ibe 
equipment  of  the  ahlp  herself,  by  which  she  is 
saved  from  Imminent  duiger,  he  may  have  sal- 
vage. Setsman  v.  Waiteri,  8  B.  A  P.,  612;  Tlit 
frwfwfon,  2 Hagg.  Adm.,  8,  n.;  TA^  yalada.  9 
Hagg.  Adm.,  2^,  289;  T/t«  Vrtde,  Lusb. ,  822 ; 
TheFVBiiae,  0  McLean,  888,  868;  The  Great 
Eatttm.  %  Blar.  Law  Gas.,  146;  8.  O.,  11  Law 
Times  (N.  B.),  S16 ;  8  Kent,  Com.,  246.  The 
services  of  Evera  wet«  of  peculiar  value,  and  in- 
volved the  use  of  meana  outside  the  ship.  Bia 
Eromptneas  and  vigilance  gave  the  alarm,  which , 
y  the  supinencas  and  neglect  of  tbe  officers  ami 
crew  of  tue  ship,  mig^t  not  otherwise  have  been 

Sven  in  time  to  save  her.  This  might  not  of 
lell  have  entitled  Um  to  rewatd;  but  beyond 
this  he  exerted  himself,  a«  U  he  bad  been  one  of 
the  officers  and  crew  of  the  law-))oat,  in  the  uae 
of  the  steam-pump  and  hoae  on  board  of  her,  by 
which  the  fire  on  tbe  ship  was  effectually  sub- 
dued. 

It  may  also  be  observed  that  this  case  comei 
before  us  on  the  appeal  of  the  owners  of  the 
sUlp:  and  that  there  is  no  controversy,  either 
between  Even  and  tbeothersalvors,  or  between 


ry  was  used,  «a  to  Lbe  distribution  of  tbe  sal- 

Ttie  services  performed  beingsal  vase  serrlces, 
Jie  amount  of  salvage  to  be  awarded,  although 
stated  by  the  circuit  court  in  tbe  form  of  a  con- 
clusion of  law,  is  largely  a  matter  of  fact  and 
discretion,  which  cannot  be  reduced  to  precise 
rules,  hut  depends  upon  a  consideration  of  all 
Ihedrcumsuncea  of  each  case.  Tht  Biaireatt, 
2  Cranch,  240,  287;  The  AdrmtuTV,  6  Cranch, 
1;  Tlie  Emulout,  1  Bum.,  207,  318;  Tk« 


8,.  XV..  818,  623]. 

In  Tilt  Sybil,  4  Wheat.,  98,  Chi^  Jvttiet 
Marshall  said,  "It  is  almost  Impossible  that  dif- 
ferent minds,  contemplating  tbe  same  subject, 
should  not  form  diScrent  conclusions  as  to  lbe 
amount  of  salvage  to  be  decreed  and  the  mods 
of  distribution."  And  by  the  uniform  course 
of  decision  in  this  court,  during  the  period  In 

Lich  it  had  full  Jurisdiction  to  reverse  decrcea 
7£S 


D,g,tza:Jb.GOOgle 


SuntEME  CousT  OF  ram  Uhitkd  Statcs. 


In  admlraltT  upon  both  facts  and  law,  u  well 
tu  in  Uie  Juolcial  Committee  of  tlie  Privy  Coun- 
cil of  England,  eiercialiig  a  like  JmiadictiOQ, 
tlie  amount  decreed  below  was  nevar  reduced, 
union  for  unoe  violation  of  juM  prtndplea,  or 
for  clear  and  palpable  miUHke  or  gioss  overal- 
lowance.  BBbart  t.  2>n»an,10Pst,108,119i 
7%t  GmatuAsfi  WalL,  4&,  479  [70  U.8..XIX., 
S0T,40en;  T^JKstXutM,  l!lMoore(P.O.),  HO; 
Tht  Carrier  Dote.  2  Moore  (P.  0.  K.  S.),  948: 
8.  C,  Brown.  &  hasb.,  118 ;  The  FtuiUer,  6 
MoorefP.  0.  N.  8.),  61;  &  0.,  Brown.  ALuib., 
S4I. 

Bv  tbe  Act  (tf  ConsTeia  of  18th  Febrnarr, 
1875,  oh.  77,ttieappeuatepowerofthiscourtu 
Tealiicted  within  narrow«r  boundi ;  its  aulbor- 


couK  in  an  action  at  law  when  a  trial  bi 
waived.  71i«.^UoaHWi(,0eU.  S.,440lJLAV., 
1681: 7U  FivMUmight,t(»  U.ft,881  [XXVI., 
IIW];  Sun  In».Oa.  v.  Oetanlni.  Oa.  [anU,SST\. 

The  effect  of  thia  chanin  may  be  lUnstrated 
[360]  fay  referring  to  the  rerisoij  power  of  the  courti 
to  action*  atlaw  tried  by  a  jury.  Thefactaare 
decided  by  the  Jury  In  the  Brat  instance.  If  the 
jury  retnm  a  genoal  verdict,  clearty  aealnst 
the  weight  of  eiwence,  or  aaaeninK  exorbitant 
danuwea,  the  court  In  which  the  trliu  is  had  may 
set  Hdde  the  verdict  and  order  a  new  trial  But 
a  court  of  error,  to  which  the  case  is  brought  by 
bill  of  excepdons  or  appeal  on  matter  of  law 
only,  cannot  set  aside  the  verdict,  unless  there 
Is  no  evidence  from  which  the  conclusion  of 
fact  can  be  legally  inferred.  Parki\.  Bote,  11 
How  ,  868 ;  MiadiaiiU  v.  AOeru.  1  Wall.,  SOB 
(08  U.  B..XVU..64a]. 

Before  the  Act  of  18TS,  this  court,  upon  an 
appeal  In  a  case  of  salvage,  gave  the  same 
weight  and  no  more,  to  the  decree  of  the  court 
below,  that  a  court  of  common  law  woidd  allow 
to  the  verdict  of  a  jury;  and  might  revise  that 
4lecree  for  manifest  error  In  matter  of  f act.eveu 
If  no  violation  of  tlie  just  principles  which 
should  govern  the  subject  was  shown.  iW  v. 
Jonee  Unwra).  Bloce  the  Act  of  187$  [18  Stat. 
«tL.,815],  (nsaseaof  salvage,  as  in  other  ad- 
miralty esses,  this  court  may  revise  the  decree 
appealed  from  for  matter  of  law,  but  for  matter 
-of  law  only;  and  should  not  alter  the  decree  for 
the  reason  that  the  amotmt  awarded  appears  to 
be  loo  large,  unless  the  excess  is  so  great  th^ 
*  upon  any  reasonable  view  of  the  facts  found, the 
award  cannot  be  justified  by  the  rules  of  law  k^ 
plicable  to  the  case. 

In  the  present  esse,  a  vessel  and  cargo  of 
~eat  value  were  rescued  frtwi  Imminent  danger 
.  the  energetic  efforts  of  the  salvors;  and  the 
amount  of  salvage  awarded  Is  less  than  one  sii- 
toenth  of  the  value  of  the  property  saved.  Al- 
though upon  the  circumstances  of  the  case,  so 
I  th^  can  be  brought  before  u*  bv  the  i 


.great  V 
by  the 


with  ao  award  of  a  smaller  proportion,  we  can- 
not say  that  the  amount  awarded  is  so  excttsl*« 
«s  to  violate  any  rule  of  law. 
DeeraeqglTTned. 

Traeoopr.    Teat: 

James  H.  MaKenner,  Oerk,  Sup.  Court,  n.  S. 
CII»l-109D.a,U6. 
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ADRIATIC    FIRE     INSURAKCB    COM-   [9B11 
PANT  n  4L.,  iVJfc  in  Xrr., 

JOHN  P.  TBXADWELL. 


panics  to  emptor  eo 

lain  aL-tioDs,  and  oc r-v ■ r-- 

— '"  does  not  Import  a  lotnt  piamlsB  of  oompensa- 
from  the  eompaoles  totbe  eoonscdemplojred, 
make  tbea  jolntlr  liable  to  him  for  Us  ohaixes 


850.1 
DeiidtdA 


Ar/fued  Apr.  13.  I8S3.     Deiidtd  Apr.  30,  1833. 

P  ERROR  to  the  Circuit  Court  of  Uw  United 
Stales  for  the  Southern  District  of  Hew 
York. 

This  action  was  brought  in  the  court  below, 
by  the  defendant  in  error,  to  recover  the  sum 
of  $10,000  alleged  to  be  due  him  for  profession- 
al services  as  an  attorney  and  counselor. 
The  trial  below  having  resulted  In  a  verdict 


and  judgment  In   favor*  of  the  plaintiff  for 
t8,3&3.^  including  Interest  and  cost-  "  -    ' 
leodants  sued  out  uiis  writ  of  error. 


The  history  and  facts  of  the  case  more  fuUy 
appear  in  the^iinion  of  the  t»urt. 
Mr.  John  E.  PKrwma.  for  ptaintUt  la  ei<- 


provides  that  the  companies  shaU  oi  ,  _  _ 
liable  pro  rata.  This  is  defined  to  be  in  propor- 
tion to  amount  inaurod  by  each  to  the  tola! 
amount  iosured  by  all.  Such  an  agreement  Is 
several,  not  Joint. 

BmelY.  Ai)-tl0,  IJobns.  Caa.,S19;Zwni>wv. 
JfiiCVwi,!  Wend  ,^^;FtiMiam-f.  North FtiriA, 
16 Pick.,  274;  JUf  v.  fioilin,  U  £ng.  L.  ft  Eq., 

2.  The  committee  had  no  authority  outdda 
of  the  agreement.  Their  agency  was  special. 
Where  a  special  agency  Is  created,  the  princi- 
pals cannot  be  held  to  a  larger  liability  than 


8  No  prudent  insurance  companv  would  sign 
a  different  agreement.  To  do  so  might  result  In 
exposing  a  company  whose  Insurance  amounted 
to  |8i500,the  lafayette  Company,  forexampb, 

a  liability  without  limit. 

Nor  is  It  answer  to  this,  to  say  that  either 
Gompanv,  compelled  to  pay  the  whole  expense 
incurred  by  the  commitee  would  have  a  right 
of  contribution  agidnst  other  companlea.  It  was 
*o  protect  against  the  necessity  of  reaortlDg  to 
stalois  for  contribution,  that  the  agreement  was 
framed  as  It  was.  To  sanction  such  a  view  of 
its  practical  effect,  is  to  pervert  it  into  a  joint, 
instead  of  a  several  agreement. 

KtMre.  lAtlier  B.  Marahond  WitUanO. 
Wilton,  for  defendant  in  error. 

Mr.  JiitUee  Hatthawa  delivered  the  opinion 
of  the  court: 

This  acti<m  was  brought  by  the  defendant  fn 
error,  to  recover  compensation  for  professlcmal 
services  as  an  attorney  and  counselor  at  law. 
rendered,  as  sllwed,  at  the  instance  and  request 
of  the  plaintiffs  in  error,  and  each  of  them,  as 
well  M  of  sundry  other  corpontlons  not  Inbudt 


,cm^ft 


Feu  Ibb.  Co.  t.  Tkumteu. 


agsiiist  seroral  of  themta>bBrachusetta,lmtiit 
wldchall  bad  ■  common  iuteiest,  tmd  for  which 
It  Is  alleged  Qteae  Companie*,  Including  tbe 
plniotiSa  in  error,  Jolntlj  and  severally  prom- 
teed  to  pay  what  nld  leirlcea  were  actuall; 

Tbo  cauae  waa  tried  b7  ■  Jin?  and  resulted 
■  verdict  and  ludgjaent  for  the  plaintiff  beloi 
to  revetse  which,  (or  errors  of  law  alleKed  ._ 
Lave  occurred  In  tlie  mlinga  of  the  court  during 
tbe  trial  and  presented  in  a  blQ  of  eiceptiona, 
this  writ  of  error  Is  prosecuted. 

llie  plaintiff  below  put  In  evidence  an  agree- 
ment In  writing,  signed  by  fllteen  insurance 
companies.  Including  tbe  defeodanta,  aoopyof 
wlilchiaaBfollowa: 

"In  lb  Taylor,  RandaD  A  Company    1 

The  St.  Pkol  Fire  A  Marine  Insurance ) 
Company  «t  al. 
The  underslgaecl  I  niurance  CompftnIw,baTlDg 
IngpoUeiM  ontstanding  issued  toTaylor.RaQdall 
4  Company,  upon  property  at  Centrsl  Wharf, 
Boston,  upon  which  clalma  have  been  made 
laMlngaiiut  said  Companies,  do.  In  conridenitiOD  of 
one  dollar,  by  each  paid  to  the  other,  and  dlrers 
other  good  and  valuable  conalderattons,  mutu- 
ally covenant  and  agree  to  and  with  eactaottier 
as  follows,  that  Is  to  say;  the  aidd  Companies 
will  tmite  in  reriating  the  claim  made  upon  said 
policies,  and  on  each  thereof,  and  In  tbe  defense 


— . a  and  pay 

expenses  of  said  tulU  and 
proceedincsprv  rata;  Uiat  is  to  say,  CMh  Com- 
pany shall  pay  mch  proportion  of  said  coats, 
fees  and  ezpensn  as  the  amount  Insured  hy 
said  C<Hnp(U)y  shall  bear  to  the  whole  amount 
Insured  on  sud  property  by  all  tbe  Companies 
aalMcrlliing  to  Utls  agreement  The  manage- 
ment and  ccmduct  <^  said  teeistance  to  said 
daiins  and  defense  of  said  sidti  and  proceedings 
shall  be  and  la  fnOy  Intrusted  to  and  devolved 
upon  a  committee  to  be  composed  of  W.  H. 
Brazier  and  James  R  Lott.  ra  the  Otty  of  New 
Tork,  Charles  W.  Hpnat,  of  the  City  of  Boston, 
L.  8.  Jordan,  of  the  City  of  Boston, which  com- 
mittee shall  have  full  power  and  authori^  to 
Muploy  counsel  and  attom^s  to  appear  for  said 
Companies  and  «idi  thereof,  and  defend  said 
suite  and  keal  ptoceedtngs.and  to  employ  other 
penoM  for  other  aervicea  rdatlve  thereto,  and 
to  assess  upon  and  demand  and  receive  from 
such  Companies,  from  time  to  time,  as  such 
<ommIltee  shall  deem  proper,  such  sum  or  auras 
of  moaey  for  the  CMnpensatlon  of  such  counsel 


aald  oommitlee  shall  deem  necessary  and 
pedient,  such  assessment  upon  and  payment  t^ 
eadi  of  said  Companies  to  be  j>rw  rata  as  above 
DtentiMwd. 


Each  and  eveiy  of  aald  Companies  shall  fully 
and  falthfuUv  adhoie  to  thia  agreement,  and 
■hall  refrain  from  any  act  or  prooeedlag  In  ref- 


etract  or  interfere  with  tl  .  . 
ot  said  committee  rebtlve  thereto,  and  shall  at 
all  times  funilsh  to  said  committee  any  and  all 
papen,  information  and  assistance  in  and  about 
such  management  and  conduct  of  such  redst- 
ance  and  defense  as  may  be  in  the  possesion 
or  power  of  said  Companlee  respectively,  and 
as  may  be  desired  by  sud  oommltteo. 

In  witness  whereof,  the  said  Insurance  Com- 
panies have  subsolbea  this  agteement,  this  Z4th  [S641 
dayof  April,  1874." 

Prior  to  IIm  ezecudcm  ot  this  agreement,  suiu 
had  been  commenced  against  some  of  the  Com* 
panlee,  other  than  the  pUotiSs  In  error,  in 
Boston,  In  one  of  which  the  agreement  luelf  1* 
entitled;  and  tAe  defendant  In  error  had  been 
employed  to  defend  than.  After  the  agreement 
hod  been  signed,  the  committee  natned  In  It 
employed  t£k  dtfendaat  In  error  on  bdialf  of 
alltbeCompanieep^tiectott.  HetestlAedthat 
the  agreement  was  shown  to  falm  and  that  be 
acceded  the  Invitation  to  become  the  attorney 
of  the  Companies.    Tbe  empli^ment  w 


eral,  no  spedal  uato»  betng  flzed,  and  It  Is  not 
ouestioned  that  It  WW  with  full  knowledge  of 
UM  agreement  between  Uie  Companlea,  and  no- 


proved  the  fact  and  value  of  the  servlcea  ren- 
dered, rested  hit  case,  at  the  coodadon  of  which 
and  afterwards  again,  after  all  the  evidence  bad 
been  put  in,  the  defendanta  below  requested 
the  court  U>  instruct  the  Jury  to  find  a  verdict 
for  the  defendants,  on  the  ground  "That  the 
-  ^reeuMnt  wsa  not  one  under  which  any  Joint 
.  kUlity  could  be  created;  thnt  the  provlsioDs 
of  the  agreement  were  speclflc,  the  parties  to 
Uie  agreement  were  only  to  pay  aeverally  and 
pn  rata  any  amount  that  should  become  due 
under  the  agreement. " 
Thla  InstrucUon  tbe  court  refosed  to  give, 
id  that  refusal  la  now  assigned  for  error. 
The  committee  apptrinieaby  the  agreunent 
■  ilnsi        '  -  ■  • 


&• 


a  Import,  ai 
ithority  wne  made  known  b> 
defendant  In  error  vriwB  he  accepted  em- 
rment  from  than.    Whatever  m 


meat,  had  been  oonfened  upon  them  by  tt 


question  to  be  detennloMl  le,  whether  thai  agree- 
ment conferred  upon  tbe  committee  authority 
to  Und  tbe  Companies  Jolntiy,  or  Jointly  and 
severally,  to  pay  Ute  eqienses  of  the  Utlg^Mtai: 
or,  whether  they  became  liable,  severally  <mly,  [995] 
each  for  its  proper  fooportlon. 

The  contract,  it  will  be  obeerved.  Is  between 
_ie  Companies.  No  other  penon  iiapai^.  The 
promisee  an  between  them  severally.  Bach 
unds  itself  to  each  of  tbe  others.  There  la  no 
Johil  undertaking  or  immilse,  on  the  part  ot  all, 
to  anyone  else.  They  "  mutually  covenant  and 
agree  to  and  with  each  other."  They  do  agree,  in- 


proceedlngs  that  have  been  N  may  be  betilnUd 
■gainst  any  of  said  Componlsa  upon  any  of  nid 
polidesi"  out,  ai  to  Ibe  obligation  ef  payment 
7W 

D,g,tza:Jb.GOOglC 


M&-373 


Scmaux  Coubt  or  teb  Ckiteo  Statu. 


oa  that  account,  its  naturesod  extent, tbe agree- 
ment is,  tbat  tLej  "Will,  ntien  and  ai required 
by  tbe  committee  beieinafter  mentioned,  contri- 
bute to  and  pay  the  costs,  fees  and  expenses  of 
nid  salts  and  proceedinga  pre  rata;  that  fa  to 
■av.each  Companj  shall  pay  auch  proportion  of 
sua  coats,  fees  aod  expenses  as  the  amount  In- 
sured by  said  Company  sball  bear  t«  the  whole 
amount  Insured  on  said  i)roperty  by  all  the  com- 
panics  subscribing  to  this  agreement."  Iliese 
expressions  leave  no  doubt  as  to  the  intention 
of  tlip  parties  In  regard  lo  the  limit  of  their  aev- 
eml  liabilities  as  between  themselves. 

The  management  and  conduct  of  this  com- 
mpa  defense  was  intrusted  lo  and  devolved  upon 
a  committee  of  named  personsi^d  Uie  poners 
and  ri^ta  of  that  committee  are  en>resa1y  do- 
fliKd.  Tliey  are  given  full  power  and  authority 
to  employ  coimscl  and  attorneys  to  appear  for 
said  Companies  and  each  thereof,  and  defend 
said  suits  and  legal  proceedings,  and  to  employ 
other  persona  for  other  services  relative  thereto. 
They  are  thus  constituted  the  agents,  for  the 
purposes  named,  of  the  pnnieB  to  the  contract, 
and  whatever  they  do  within  the  terms  of  that 
agency,  which,  of  course,  is  not  jiceneral,  but 
epecial,  binds  the  parties  according  to  their 
agreement.  The  commliiceis  not  a  party  to  the 
agreement,  but  derives  its  powers  from  It  and 
tins  lighla  under  it,  chiefly  the  right  of  re-im- 
burBcmenl  for  eipfnses  and  indemnity  for  obii' 

Stiuns  legitimately  incurred.  This  right  would 
implied,  if  it  were  not  expressed;  out  if  the 
mode  and  measure  of  it  are  expressly  declared, 
infisi  '^'^  implication  can  enlarge  its  limits,  ll  la,  in 
l*"^  fact,  expressly  defined.  The  committee  have.by 
the  further  provisions  ol  the  agreement,  also 
full  power  and  authority  "  To  assess  upon  and 
demand  and  receive  from  such  Companies, 
from  time  to  time,  as  such  committee  shall 
deem  proper,  such  sum  or  sums  of  money  for 
the  compensation  of  such  counsel  and  attor- 
neys, and  8ucb  other  persons,  and  oU  other  ex- 
penses of  such  defense  of  snid  suite  as  said  com- 
mittee shall  deem  necessary  and  expedient,  such 
assessment  iipon  and  payment  by  each  of  said 
Companies  to  be  prorata,  as  above  mentioned." 
It  is  very  clear,  we  think,  from  this  language, 
thnt  for  any  advances  made  by  the  committee 
for  the  expenses  of  the  defense,  or  for  any  in- 
demnity against  any  personal  liabilitrihejmay 
bare  incurred  in  conducUng  il,  they  could  have 
no  personal  recourse  upon  the  Companies  ex- 
cept by  way  of  assessment  upon  them  severally, 
each  for  Its  own  proportion,  according  to  the 
ratio  fixed  by  the  agreement   Such  proportion 


could  Ik  enforced^  action  against  each  delln- 

Sicut  Company.  There  is  no  ground  on  which 
e  Companies  could  be  made  jointly  responsi- 


ble. BO  that  any  one  or  more  could  be  required 
to  make  good  the  default  of  any  of  the  rest. 
The  fund  for  the  payment  of  all  the  obligations 
contemplated  by  the  agreement  is  limited,  in 
express  tenns,  to  be  raised  In  tbe  mode  pointed 
out  in  it  by  aprorofa  assessment  upon  each  for 
its  individual  share. 

buch  being  the  relation  between  the  several 
Companies  and  the  committee,  those  employed 
by  tlie  latter  for  the  purposca  of  the  agieement 
cqn  have  no  j^'eater  rights  than  such  an  grow 
out  of  iL  The  agency  ueing  special,  those  who 
claim  under  it  are  bound  by  its  limitations;  and 
fa  the  present  case  the  defendant '"  ■"""■  »  <« 
1» 


r,  it  is 


admitted,  had  actual  knowledge  of  tbem.    So 


established  a  privity  between  him  and  the  par- 
ties to  the  contract,  giving  him  a  right  to  treat 
the  Companies  directly  as  his  principals  and 
employers,  nevertheless  it  must  be  taken  to  be 
only  to  the  extent  of  the  authority  of  the  com- 
mittee under  the  agreement,  and  subject  to  the 
limitations  linposea  by  it  upon  tbe  fiabUity  of 
the  Companies.  He  must  be  considered  as  re- 
lying, if  he  did  not  stipulate  for  the  individual  LSBli 
liability  of  the  members  of  the  committee,  upon 
their  power  to  raise  tbe  fund  for  tbe  payment 
of  his  compensation  by  tbe  assessment  under 
the  agreement;  which,  being  made,  be  would 
have  a  right  to  enforce;  or  which,  if  denied  to 
him  wrongfully,  would  entitle  him  to  his  mo- 
tion, as  if  It  had  been  made,  or  against  the  com- 
mittee for  not  makingit.  But  there  is  noground 
on  which  he  can  claim  that  the  employment  of 
the  committee  imports  a  joint  promise  of  com- 
pensation from  the  Companies,  in  the  face  of 
the  express  restrictions  upon  the  power  of  the 
committee  to  bind  them  otherwise  than  sever- 
ally, each  in  proportion  to  its  inlerest.  The  de- 
fendant In  error  is  and  can  be  in  no  belter  posi- 
tion by  reason  of  the  employment  by  tbe  com- 
mittee, under  the  agreement  between  tbe  Com- 
panies, than  the  committee  would  have  been 
If  they  bad  made  the  advances  required,  or  than 
he  would  have  been  if  be  had  been  a  direct 
party  to  thai  agreement,  employed  by  the  Com- 
panies according  toils  terma.  There  is  not  only 
nothine  in  the  agreement  from  which  it  could  be 
inferred  that  the  Companies  were  to  be  sureties 
for  each  other,  but  that  inference  is  expresslv 
neratived  by  the  declaration,  according  to  whicb 
ea^  la  to  be  liable  for  Its  own  separate  and  pro. 
portionate  part. 

Similar  reasoning,  leading  to  like  conclusions 
upon  analogous  facts,  is  to  be  found  In  many 
reported  cases.  We  select  as  illustrations,  the 
follovring:  ftcWiam  v.  If.  IlanerhiU,  16  Pick., 
274:  ImSow  v.  McOrea,  1  Wend.,  228;  Emtt  v. 
BarUe,  IJohos.Caa.,  819,  BotM  y.  BandUj/.ill 
Me.,  lie;  6ib$oA  v.  Laptenjt  Bing.,  887;  JVl 
V.  ftwdn,  21  L.  J,  (N.  S.),  E«ch.,  14B. 

Id  our  opinion,  the  court  below  should  have 
instructed  the  jury,  as  requested  by  the  plaint- 
iffs in  error,  to  render  a  verdict  for  tbe  defend- 
ants below,  on  tbe  ground  that  no  joint  liability 
had  been  proven;  and  it* declining  todoio  teat 
error,  for  i^ikJi  Vie  judgment  u  reintrtcd,  with 
dirxttont  lograntanmitrial.anditii mtordertd, 

Trtie  oopr.  tqbC  : 

Jamn  U.  KcKenner ,  aerk,  Sup.  Court,  U.  B, 


E.  R.  MATTHEWS.  Exr.  of  Nahcibsa  ,,«_, 
ScHUOQS.  Dcccuseil.  and  E.  R.  MAT-  l'»»' 
THEWS  AKu  JAMES  MATTHEWS, 

Sureties,  Appti., 

MEMPHIS  AND  CHARLESTON  RAIL. 

ROAD  COMPANY   add  JAMES  H. 

VISBR. 

(See a. C, " Sonwos' Bxr.,y.  Mtmplt^  anAOiarta- 

ton  Baaroad  Oompanj/!"  Beporfer-s  ed.,  SIS-STa.) 

AeeoTinting  /w  rmU  and  proJll»~~titn  on  trpa- 
rate  fuiidt—taliif action  af-^tteiv»r,vhen  Wf 
wceuary. 


Matthews  r.  Ukkfsib,  no.,  R.  B.  Co. 


., a  In  favor  vt  the  pwtrtn 

I   iiiMin, mtA  putr  baliHt  i — ' ' " 

UWWOOlMOttlMdttm'M  with: . 

ugllBd  by  UU  in  «gult7  to  •ooonnt  f or'ud  CMdli  on 
Um  drcmo  Uw  TEiue  of  tho  miti  Mid  ooooMUMr  of 
Uw  prapoTtT  iliiM  Uw  damna  WIS  nndand. 

t.  Wtm  iMra  ■!•  In  the  bmdi  <tf  Iha  ootirt  two 
(uiwl*,  the  prlMlpal  and  Um  IntareM  of  a  decree, 
and  one  penon  M*  a  Uen  on  t«  Intewn,  and  the 
dnmnod  of  another  k  p^abla  ontot  eltber  iirtnd- 
nia  OT  IntiMat.a  eonit  oTaqultr  wUldtreot  the  par- 
meat  of  the  11^  of  the  tonnw  oat  of  the  interaet, 

S.  Wbsn  the  InteTcat  ona  decree  lepreeenti  the 
looomeof  oertahi  real  propertj.  a  aoart  of  eqn>^ 
having  JuriadloUon  «v<r  theenfOTOeotentet  thede- 


le  hietOT^  «nd  facta  appear  In  the 


by  the  Cbanccrv  Court  of  Alconi  County,  in 
tue  StaU  of  MfHlulppi,  Id  faTor  of  Narehn 
ticragga,  one  of  the  appeUanta,  anlnst  the 
1  llempiia  and  Caurlerton  Railroad  Compuij', 
for  the  MID  of  f81,M6.M,  end  intenst  thereon 
froo)  Janua^  81,  1871.  This  uecree  wu,  oa 
December  1^  18T^  afBrmed,  od  appeal,  by  the 
Supreme  Court  of  Hi»daslp|d,  sod  a  decree  reo- 
4enA  agalnit  the  RaDroad  Company  and  the 
sUTBtfee  00  It*  appeal  trand  for  the  amount  of 
the  decree  of  the  Chaocerj  Court  of  Alconi 
County,  and  lat^reat  thereon,  and  $1,088.88 
damages,  the  whole  to  boar  interest  until  mid. 
The  trannctkma  which  gave  rlie  to  the  litlgfr 
tlon  which  reaulted  in  thia  decree  were  aa  fol- 
lown:  on  July  7,  18S7,  John  W.  Scniggi,  the 
Iiual)and  of  (aid  Nardua,  made  a  contract  in 
writing  with  the  Railroad  Company,  by  which 
lie  ngre«d  to  erect  on  ita  land  ti  Corinth,  Hie- 
aimlppt,  which  wu  one  of  the  «tat)on>  on  the 
Company's  road,a  railroad  hotel,  and  conduct 
-it  In  a  manDcr  acceptable  to  the  Railroad  Com- 
pBoy,  and  pay  the  Company  an  annual  ground 
rent  of  SKM.  It  wa«  provided  that,  should  the 
Railroad  Ctmipauy  at  any  time  bectnse  dissalla- 
Had  with  the  manner  In  which  the  hotel  wai 
«arrled  on,  the  right  was  reserved  to  it  to  take 
possession  thereof  1^  paying  Scnisn  Its  value; 
and  if  Scruggs  boume  dusatlsfuS  with  the 
•cbedule  or  management  of  the  Company,  he 
reserved  the  ririit  to  sunvnder  the  Improve- 
menu  put  by  him  on  the  land,  and  to  require 
the  Company  to  pay  their  value  at  the  time  of 


Scruni  erected  a  hotel  building  aooordlng  to 
the  conmct,  and  kept  theretn  a  boardlns-house 
for  the  ofScer*  and  tmplogh  of  the  Railroad 
Company,  and  a  bouse  of  refreshmeot  for  trav- 
«leiB.untUAprim,t871.  About  that  time,  be 
conveyed  the  hotel  buHdlug  aod  other  lmproT»- 
menta  by  him  put  upon  the  land,  and  his  leoafr 
bold  In  the  land,  to  his  wife,  NsrdM*.  On  the 
day  Just  mentioned.  BcruMt  and  his  wife 
■nd  the  president  of  the  Railroad  Company 
agreed  with  each  other  that  the  lease  aluala 
«eaae  and  determine,  and  the  p 
Iw  aarrendersd  to  tbt  Railroad  C 

twtr.s. 


as  there  was  some  dispute  between  the  parties 
in  reference  to  the  construction  of  thecoDtnct 
of  July  T,  ISBT,  they  agreed  to  submit  to  arbi- 
trators to  decide  upon  the  legal  construolton  of 
said  agreement,  and  the  value  of  si^  improve- 
ments, and  the  amount  whtdi  should  be  paid 
therefor  by  the  Railroad  Company  to  His. 
Bcmggs  upon  the  surrendtf  of  the  pcemisea,  [I 
All  other  qneationa  ulalDg  under  sdd  agre»- 
ment,  wbeuier  as  to  the  lights  of  the  party  to 
recover  damages  or  otherwise,  were  expressly 
reserved.  It  was  fnrtber  agreed  that  the  award 
of  the  arbHntora  should  be  entered  as  adecree 
of  the  Chancery  Court  of  Alcorn  County. 

The  arUtratoTS  on  April  81, 1871,  made  their 
award  as  fMIows: 

"The  Memphis  and  Charieeton  Railroad 
Company  shall  pay  to  the  said  Narcissa  Scrugn 
the  sum  of  $SI.«ee.M,  In  full  payment  of  all 
the  improvemeBts  placed  ea  the  grouiid  ooca- 
pied  by  the  Scrugga  House  od  the  grounds  of 
said  Company,  at  Corinth,  IDsalaslpiri,  and  <« 
payment  of  siud  sum  of  money,  the  said  Hai- 


We  do  further  decide  and  decree,  that  the 
truecoostroctionottheocmBactls,  luUbr  Its 
terms  J.  W.  Scruggs  acqulne«  perpetual  leaae 
on  the  ground  occujded  by  the  sud  hotel  on 
the  payment  of  the  sum  of  92B0  per  annum 
rent,  and  subject  to  be  defeated  by  the  Hem- 


phis  and  Charleatou  RaOroad  CompaoT  only 
on  the  condition  that  Scnign  failed  to  u^a 
flnt  rale  eating-house,  and  1^  the  said  J.  w. 


I,  on  condition  that  smd  Hemphls  tioA 
ChariMton  Railroad  failed  to  use  said  hotel  sa 
an  eating-house. 

We  do  further  determine,  that  from  the  evi- 
dence Id  tbecase  and  the  articles  of  snbmMon 


Hemphls 
tos^dNs 


and  Charieeton  Railroad  Company 
._  _  1  Nardssa  Scraps,  Is,  aa  heretofors  mm- 
doned,  the  value  of  the  propertyanrreodered  to 
the  Memphis  and  Charieeton  Railroad  Com- 
~»ny." 

The  Railroad  Company  refused  to  pay  the 
award  or  to  take  possession  of  the  proper^. 
Whereupon  on  Hay  8, 1871,  Narcissa  Scruggs 
ftled  her  btU  Id  the  Chaocery  Court  of  Akora 
County  to  enfinoe  the  perftmnance  of  the  a  ward. 
After  the  bringtaw  of  the  btn,  the  eounsel  of 
the  portieeflledui  Ibe  coss  on  agreement  in  wrlt- 
'~ig,  aa  follows: 

^'In  the  above  ease  H  la  agteed  that  the 
amountdnetothedetendhntasgroand-rcaitftor  ravil 
the  land  upon  whichthe  Corinth  HotdU  built,  ^ 


nsit  shall  be  deducted  from  wlu» 
ever  amount  nuiy  be  found  to  be  due  by  the 
award  of  add  arbitnlors;  aod  that  the  said 
Scruggadiall  be  permitted  to  set  ofl  aa  anlnst 
said  rents,  an  amount  due  Um  by  said  Rail- 
road  for  booidofffiwtfyii,  etc,  tbessld  amount 
to  be  adjusted  by  naerenee  to  the  Master  of  the 
Chancery  Coort.^ 

Tbe  litlntloo  coDUDeneedbytUs  UD  reault- 
ed In  the  decree  of  tbe  Supreme  Court  <a  1D» 
slsslppl  above  menttoned.  In  themeantlme,  to 
wit:  onAugaatl8,ieTl,  J(An  W.  Scmggshad 

On  Jamwry  8, 18T&,  upon  n  otlmpt  by  lbs. 

D,g,tza:Jb.LlOOtj^lC 


HxjPBMOtm  Couvr  or  tbx  Usitzd  firATU. 


Oct.  1 


br  execuUoD,  the  btll  in  (I 
filed  bj  Uw  Railroad  Comn 

Court  of  AkoraCoonty.  \ 

Uw  decree  of  the  Akorn  CbsDcerr  Court  ftbove 
mcDtloiied, which  wu  kfilrmed  by  the  Suptame 
Court  of  luatlMfppl,  c«l«bliilied  a  debt  in  Caror 
of  Mn.  ScnugaagaiDM  the  Railroad  CompaiiT 
for  iil,MiM.  inth  iDterest  from  April  SI, 
1671,  and  fixed  that  data  for  the  auneuder  of 
the  premiaea  by  Hn.  Scnuga  to  the  Railroad 
Company  and  gaTe  her  a  lien  on  the  premises 
for  iMMyment  of  the  decree,  and  upon  faUnre 
of  the  Iwiroed  Company  to  pay  the  tame  with- 
in thirty  daya  ordered  a  sale  of  Uie  proper^, 
and  that  the  decree  left  Mrs.  Scruggs  as  a  morb- 
ngee  in  possession  until  the  sum  above  men* 
tiooed  was  paid.  The  Ull  further  averred  that 
the  decree  should  be  reduced  by  the  ground 
renU  due  the  Railroad  Company  up  to  April 
tl,  1871,  and  for  the  use  and  occupanCT,  rents 
and  profits  of  aald  piemlaea,  from  that  datb  up 
to  the  filing  of  the  bill, which  had  been  enjoyed 
and  recelTed  to  Mrs.  Scruggs,  amounting  In 
alltolhetomof  $S5,000.  The  btUaTened  that 
Hn.  Scruggs  had  caused  an  execution  to  be  is- 
sued against  the  Railroad  Company  and  the 
iuretiea  on  its  tppetl  bond  to  enforce  collection 
of  the  entire  decree;  that  die  was  insolvent,  and 
If  allowed  to  collect  the  decree  in  full,  the  credit 
to  which  the  RaUioad  Ctmipany  waa  entitled 
[3TS1  would  be  a  total  loss.  The  prayer  of  the  UU 
was  for  an  injunction  to  restrain  proceedings 
on  the  execution,  and  for  a  reference  to  a  mas- 
ter to  report  the  amount  due  the  Railroad  Com- 
pany for  ground  rents  up  to  April  SI,  1B7I, and 
the  amount  of  rents  of  the  premises  received  by 
Hn.  Scruggs  from  that  date  to  the  date  of  the 
master's  report,  and  that  the  amount  reported 
by  the  master  as  due  the  Railroad  Company 
for  ground  and  other  rents  might  be  credited  on 
the  decree. 

An  injunction  waa  allowed  as  prayed  for. 
Urs.  Scniggs  answered  the  bill,  adiDitting  her 
retention  ot  the  posseBSion  of  the  property,  but 
deniedher  liabill^  for  rents,  and  averred  that 
J  not  only  entitled  to  the  rents  but 


concludve  In  her  favor. 

At  this  stage  of  the  cause  It  wa 
of  Ae  Railroad  Company,  removed  to  t'be  Dis- 
trict Court  of  the  United  States  for  the  North- 
em  District  (tf  Hia8isSin>l. 

Upon  motion  mode  to  the  district  court,  the 
injunction  allowed  bj  the  state  court  wss  mod- 
Uled  BO  (as  to  restrsin  the  collection  of  only 
tSO,D0O  of  the  decree,  and  Mta.  Scrusga  "«> 
required  to  give,  and  did  give,  a  rBntnding 
bond  in  the  sum  of  $10,000,  lor  the  repayment 
of  any  sum  which  might  on  final  hearing  be 
decreed  against  her.  An  execution  having  is- 
sued (o  collect  the  midue  of  the  decree,  less 
the  s^  9^0,000,  the  Railroad  Company  paid 
the  marshal  «1&,S17. 

On  September  S4, 1876,  the  Railroad  Com- 
pany filed  Its  amended  bill  and  bill  of  Inter- 
pleader, in  which  It  averred  thatone  J.  H.yiser 
claimed  to  have  a  lien  on  the  dectee  in  favor  of 
Urs.  Scruggs  against  the  Railroad  Company, 
mdit  brought  loto  court  the  sum  of  $3,510, 
the  resldae  (d  the  decree,  not  enjoined  or  not 
7t8 


lid  to  the  marshil,  and  made  Tiaer  and  Hik 
:rugga  defendouta,  and  prayed  that  the  ri^ta 
'  olTpartiea  might  be  sMtled  and  determined. 
On  December  24, 187B,  the  district  court  do- 
creed  as  follows:  that  the  Railroad  Company 
is  entitled  to  have  credited  on  the  amount 
awarded  and  decreed,  t^  the  Supreme  Court  of 
the  State,  "The  reasonable  renii  which  she," 
Mrs.  Sdugga.  bad  "  actually  received  or  micht  [STS] 
have  received  by  prudent  manacanent,  or  lor 
any  period  she  actually,  by  hetseU  or  agent,  00- 
cnpled  the  hotel  and  property  at  Corinth,  bom 
Hay  11,  1871,  forward  to  tlw  date  of  the  re- 
cdvers  taking  poaiesilon  onder  a  former  order 
of  this  conrt,"  and  cmierad  a  reference  to  a 
master  to  report  the  amount  with  which  the  de- 
cree should  be  credited  try  reason  of  the  rents 
receivad,  and  the  use  and  occupant^  of  aaid 
premlsea  by  Mrs.  Scruggs. 

On  the  next  day  the  court  decreed  UiatTiser 
wasentitiedlo$l,1»SofaM$3,S10paIdhilntbe 
Railroad  Company  on  filing  its  olllof  uter- 
pleadw,  that  bong  the  amount  of  a  Judgment 
recovoed  by  him  against  Hrc  Scruggs,  and  for 
the  payment  of  which  the  RoIlroodCompany 
had  bees  duly  sammosedas  garnishee. 

Upon  the  coming  In  of  the  master's  report, 
the  court  refused  to  deduct  from  the  decree,  la 
tavor  of  Hra.  Scmns,  any  sum  for  ground- 
lents  due  the  RallroadCompany,  and  having  re- 
duced the  amount  of  rent  i^toiiedl^  the  mas- 
ter as  due  from  Uia.  Scruegs,  applied  the  resi- 
due as  a  credit  upon  said  daovee.  and  as  the  r^ 
suit  of  such  ^ipbcution  found  that  there  was 
due  from  Uia.  Scruggs  to  the  Railroad  Com- 
pany on  the  refunding  bond  the  sum  of  $179, 
for  which  It  rondereda  decree  in  favor  of  the 


deciee  In  favor  «t  Yiser  against  the  sc 
ties  for  $8,807.87. 

From  this  decree,  Hrs.  Scruggs  and  £.  B. 
Uaithews  and  James  Matthews,  the  sureties  oa 
the  refunding  bond,  have  appealed  to  this  court. 

Mrs.  Scruggs  now  complains  of  the  decree, 
so  for  as  it  concerns  the  Railroad  Company,  on 
the  BoleEround  that  It  directed  the  value  of  the 
renia  and  occupant  of  the  hotel  and  Improve- 
ments to  be  credited  upon  the  decree  m  her  [3T4) 
favor  against  the  Railroad  Company. 

She  also  Insists  that  the  decree  af^inst  her.  In 
favor  of  Tiser,  wss  erroneous,  for  ivasmia 
which  wQ]  be  found  stated  In  the  opinion  of  the 
court, 

Metm.  H.  P.  BnuihasH.  J,  £  OAotmsrs 
and  Daiid  P.  Ltuit,  for  appellanta. 

JTsstrs.  D. H. Poatoa. and  W.T.O. Bvmet, 
tor  the  MenyAiIs  and  Charleston  Railroad  Com> 


'^. 


F.  PU]1^%  for  ^ser,  appellea. 


The  contention  of  the  appellant  Irthat  ha» 
Ing  obtained  a  decree  for  tne  value  of  the  hotel 
and  improvementa  built  by  John  W.  Scruggs 


uponti  „ 

provementa  to  the  Railroad  Company,  she  wsa 
enUtied  to  the  payment  of  her  decree  with  In- 
terest, and  as  long  as  the  Railroad  Companr 
failed  to  pay  the  decree,  was  not  chargeable 
108  U.  & 
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with  the  rente  or  Uie  value  of  tbo  occupuityof 
the  premitei  while  Ae  iet«ined  ponesuon. 

WflcannotUMnttotbtocUm.  Ita|ipeanfrom 
the  ureement  to  submit  to  arUtnton,  that  both 
pwdee,  the  BailroMl  Company  on  the  one  hand, 
and  J(MUi  W.  Scnggi  and  NardsM,  bis  wife, 
to  whom  he  had  oonvqed  hla  leaaebold  and  Im- 
ptoTementa,  on  the  otW,  had  agreed  that  the 
property  ahooM  be  turreooeKd  to  the  Baitaoad 
CMDpeny,  and  that,  in  noraiaiice  of  the  origi- 
nal contract  between  John  W.  Bcraggs  and  the 
Raiboad  Company,  (he  latter  waa  to  pay  (be 
nlue  of  the  impravements.  It  waa  nuinly  to 
fix  the  nine  of  ueae  improTementa  that  the  ref- 
erenoe  to  arbitiators  waa  made,  and  It  waa 
agreed  that  on  the  payment  of  the  anm  ao  fixed 
8<7UggB  and  hla  wife  should  snnender  the 
propeny  to  the  ItallKiad  Company,  and  the 
amount  aofixed  should  "  be  a  lien  on  wld  prop- 
erty." 

The  arbltrolora  decided  that  on  the  payment 
of  the  sum  awarded  by  them,  Mrs.  Scruggs 
should  deliver  the  poeseesion  of  tbe  hotel  tr  ''— 


Sciugga  prays  that  tbe  Bailroad  Company  may 
he  compellea  to 
lien  for 

The  court  In  whidi  her  bill  waa  filed  made  a 
decree  to  the  effect  tliat  Hro.  Scruggs  had  a 
lien  on  the  property  for  the  amount  of  aaid 
award,  with  mtwest  thereon  from  Jannarr  21, 
1871,  ordered  lU  payment  within  thlrtv  days, 
and  in  default  of  paymoit,  directed  that  the 
IVtoi  proper^  ahould  be  told  and  the  proceeds  ap- 
plied to  Uie  payment  of  the  amount  due  on  the 
award.  Thb  decree  waa  in  all  respects  af- 
firmed by  the  Supreme  Court  of  Hiaslsaippl. 

We  thiok  that  upon  these  facts  M n.  BcTUggt 
must  in  equi^  he  treated  as  if  die  was  a  mort- 
ngeeln  posscssiwi.  All  tbe  portlet  and  the 
CMncaryand  Supreme  Conite  havetrcMed  the 
sum  awarded  His.  Scruggs  as  a  Hea  upon  the 
property,  and  it  waa  decreed  and  iu>  one  di» 
puted  that  alie  was  entitled  to  retain  poaseadon 
until  her  Uen  was  discharged. 


;  Tharp 


n«.,  B.  B.  Co. 


._iueof  the  property.  Tbe 

only  question  submitted  to  the  arbitrators  waa 
the  true  construction  of  the  contract  between 
John  W.  Scruns  and  ths  Railroad  Company, 
and  the  Talue  ot  the  proper^,  or  nther,  as  the 
arbitrators  understood  it,  tbe  value  of  the  Im- 


provementt  placed  t^  John  W.  Scruggs  on  the 

land  of  the  Raiboad  Coi "^ ' 

authorized  to  adjust  an , 

between  the  Railroad  Company  and  B 


•ccountable  forsnch  net  rents  and  profita 
could  with  reaaonaUe  diligence  have  received. 
Moort  V.  Avrats,  1  Halst  Ob.,  UC:  Ben/Mm 
▼.  Am.  »  Cal.,  887 ;  JMI«y  v.  Oxkuta,  1ft 
Conn.,  UO ;  StrritiM  v.  wim,  M  Conn..  1 ; 
Seitejib<iughr.lM(Mek.aiFtLBt.,l81;  Bnek- 
gnridgt  v.  Jtroola,  3  A.  E.  Marsh.  ""'  ""  — 
r.FMt.9  B.iSoa.,  S;  AfUiunn/^ 
Ho.,  281. 

There  la  no  equity  In  tbe  contention  of  Hn. 
Scruggs,  tliat  she  ihonld  receive  Interest  OB  the 
debt  secured  t^  her  lien,  and  not  account  tor  the 
teats  and  Moflta  of  the  property  on  which  het 
lien  reated  while  It  was  u  ber  [o 

She  am  that  the  T 
have  baa  immediate 

amount  of  the  awaru , ^         _ 

wssfam  might  say  that  the  mortgagor  oonld 
I  poaiewion  en  paying  off  the  mortgage 
l,bnt  thb  d "■ ■ 


'postcarion. 
that  the  Railroad  Company  ml|dit 
"ale  possession  by  paying  uia 
ranC    So  any  mortgagee  In 


debt, 

tromt 

mortgaged 


^"^m^ 


from  aooounting  for  tbe  rente  and  prolUa  of  uie 

" '  property  received  t»  him. 

IS  that  the  Rdlroad  Company  bad 


included  in  the  award,  aniT 

to  be  deducted  from  tbe  amount  awarded  by  ui. 
artdtrstors,  and  that  she  should  be  permitted  to 
set  oS  as  against  such  rente  any  amount  due  by 
the  Railroad  Company  for  btMrd  of  em^ta^, 
the  said  amount  to  be  adjusted  by  i«ferenoe  to 
the  master  of  the  court. 

The  award  did  not,  therefore,  settle  the  con- 
troversy between  the  parties.    The  Railroad 


enjdre  award.  While  this  litigation  was  pend- 
ing, tbe  renla  and  mroflU  actually  received  in 
cash  by  her  were  tlO,B14,  and  she  herself  occu- 
~'ed  tbe  premises  In  person  for  two  years. 

The  court  below  found  that  there  waa  due  the 
Railroad  Company,  fav  reason  of  rents  Incurred 
by  Uis.  Scruggs  and  ttte  occupancy  of  the  prem- 
ises by  her,  the  sum  of  917.H4.6tl.  The  testi- 
mony In  the  record  fully  sustains  this  finding. 
As  Hn.  Scruggs  insisted  that  she  ahould  have 


was  not  entitled  also  to  daim  the  rents  til  tha 

The  case,  therefore,  stands  thus:  the  Railroad 
Company  was  indebted  to  Mrs.  Scruggs  In  tbe 
sum  of  Ul  ,606,  which  was  a  lien  upon  the  prem- 
ises, and  Urs.  Scruggs  was  tn  possession.  On 
the  other  hand,  the  amount  of  the  decree  and  In- 
terest, it  waa  admitted,  were  subject  tn  he  re- 
duced by  tbe  ground-rents  due  to  the  Railroad 
Company.  Hn.  Scrunn,  whowas  thowntobe 
iiuolvent,  waa  proceraing  to  GoBect  by  execu- 
tion the  full  amount  of  her  decree,  with  Into^ 
eat ;  Uie  Railroad  Company  was  oompdled,  in 
order  to  protect  ItseU  from  loss,  to  file  tbe  trfD 
In  this  case  to  have  the  decree  credited  witb  the 
amount  due  for  the  ground  rente.  While  this 
litigation  was  pending.  Mm.  Scruns  received 
in  caab.rentelo  the  amount  of  $10^14,  andoo- 


She  was  dearly  llabte  toaccount  for  the  rents 
received  by  her  and  for  a  reasonable  rental 
while  tbe  premises  were  actually  occupied  br 
her.  The  court  below  did  not  charge  her  wla 
a  dollar  tor  which  aha  was  not  accountable.  So  ,. 
tar,  therefore,  as  tbe  decree  relates  ti 
~  reen  ber  and  the  Railn. 
Just  and  proper  decree. 

u  rvmauu  to  consider  tnatpart  of  the  decree 
by  which  tbe  debt  chimed  by  J.  H.  Vlser  was 
ordered  to  be  paid  out  of  the  money  due  from 
the  Railroad  Company  on  the  decree  In  favor  of 


After  the  Ull  of  Interpleader,  filed  by  Um 

D,,„..,Googlt»» 


SOPBSltZ  COUXI  OP  TBS  UhITBD  &IATI 


whldi 


sinst  the 

whldi  be  allefsd'th^  on  Msj  11 ,  .,_ 

W.  Scruggs  aod  Narciasa,  bit  wife,  executed  to 
bim  a  mortgage  upon  the  leaseliold  and  Im- 

SoTements  thereon,  known  a*  tbe  Bcrana 
ou«e,  of  which  said  Nardna  was  then  l£e 
owner,  to  secure  a  note  dated  the  same  daj  aa 
1,  made  b7  them  for  the  pavment  to 


9  twelve  montha  after  date,  and 


compelled      ,  ... 

fromittoMra.  ^cmgga,  theomount  duehlmun 
said  note  and  mortgaKe.  Tbia  relief  wm  raieted 
hv  Hra.  ScrugBB  on  toe  ground  that,  at  the  dale 
of  tbe  note  and  mortgage  ahewaaa  Am«eMi«r( 
«Dd  Incompetent,  under  die  law  of  Mliriid^, 
to  incumber  her  prtqter^  for  her  own  or  net 
husbands  debts. 

la  thesuil  which  Hn,  Bcrnggi  Drought  In  the 
Chancer?  Court  of  Alcorn  County  to  enforce 
tbe  award  of  the  arbitiatore,  Tleer,  who  had 
been  made  a  paitr  defendant,  bad  flJed  bis  an- 
«wer  and  croea-hill,  setting  up  said  note  and  In- 
sisting that  tbe  mortgage^ren  to  secure  It  was 
a  lien  on  said  propertv,  upon  appeal  to  the  Su- 
preme Court  of  Mlsdaalppi,  that  court  decided 
that  the  mortgage  wm  a  good  lien  on  the  income 
of  the  property  covered  therebr.  Titer 
&ruJW*,4S  Hiss.,  TOO. 

The  proper^  covered  bj  the  mortgage  was 
representca  by  the  decree  rendered  In  favor  of 
Mrs.  Scruces  against  the  Railroad  Company  f  01 
$81,000.  The  income  cd  the  decree  tepreaented 
by  tbe  Interest  was,  m  appears  tij  the  report  of 
the  master,  ample  to  pay  the  demand  of  Viser. 

Thete  was  no  appilcaUon  of  Uie  income  untU 
the  court  made  the  final  decree  in  this  c" 
There  were  then  two  funds,  the  principal 
the  interest  of  the  decree.  Viser  bad  a  lien  on 
[,8TB]  the  Interest,  and  tbe  demand  of  tbe  Railroad 
Company  was  payable  out  of  either  prlndpal  or 
interesL  Following,  therefore,  the  pracUce  of 
courts  of  equity  hi  marabaling  seciuiUes,  Aid- 
Tick  Y.  Oi>op»r,S  Tea.,  383,  the  court  dh«cted 
the  payment  at  Tiser's  lien  out  of  tbe  interesL 
In  doing  this,  DO  Injustice  was  suffered  by  His. 
HcTuggs.  The  method  adopted  for  calculating 
the  amount  due  on  the  decree  was  according  to 
tbe  established  rules  in  such  cases.  The  debt 
due  Tiser  was  clearly  proven.  It  was  payable 
out  ol  a  fund  which  In  effect  was  In  posseesion 
of  tbe  oourt,  and  tbe  court  was  right  In  ordering 
it  to  be  paid. 

It  is  contended  for  Hr&  Scruggs  that  the  debt 
<rf  Viser  could  only  be  aatlsfledhy  laying  hold 
of  tbe  oMTtu  of  the  propertv  by  a  receiver  and 
through  him  collecting  tbe  Income  and  apply- 
ing it.  But  in  this  case  there  was  no  necessity 
for  a  receiver  for  the  property  and  its  income 
was  virtually  in  the  hands  of  the  court.  The 
appointment  of  a  receiver  was,  under  the  cir- 
ciimBtancea  of  the  case,  unnecessary  and  im- 
practicable. The  proper^  was  a  decree  of 
court,  of  which  a  recover  could  not  tahe  po» 
session. 

Complaint  Is  made  by  appellants  because  the 
decree  of  the  circuit  court  for  the  payment  of 
Viser's  demand  was  rendered,  not  only  against 
lln.  Scruggs,  but  against  the  sureties  on  the  re- 
funding bond  Klven  by  her.  It  Is  said  that  the 
bond  was  payable  to  tlis  Railroad  Company  and 
7«0 
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Mr.  Juitiet  Fw>ti—  delivered  tbe  opinion 
of  the  court: 

We  are  to  coarider  in  this  case  whetlier  the 
llnal  Judgment  of  the  Couttot  Appeals  of  Nev 
ToTk  has  deprived  plaintiff  in  error  of  any 
riglit,  title,  or  privlfege  under  the  ConMltuUon 
or  iHvs  of  the  United  Slates. 

This  queslioD  arises  out  of  the  followiDg 
facts,  which  are  embodied  in  a  apedal  finding 
made  \>S  the  court  of  original  junsdlction: 
''  By  deed  of  assigntnent  executed  and  deliv- 
ered September  S5, 1873,  Wm.  H.  Locke,  a  dt 
Izen  of  I4ew  Jersey,  transferred  and  conveyed 
(0  Wm.  King,  John  H.  Goelchius  and  Edward 
E.  Poor,  and  tliesuTvivoiof  thematidtheirand 
bis  licirs  and  assigns,  all  of  his  property  of  every 
kind  and  description,  except  siica  as  was  ex- 
empt bylaw  from  execution,  "In  trust  to  take 
poEsesfdon  of  and  collect  and  to  sell  and  dispose 
<jf  Itie  some  at  public  or  private  sale  in  Iheir  dis- 
crciion,  and  to  distribule  the  proceeds  to  and 
among  the  creditors  of  the  said  Wm.  H.  Locke, 
in  proportion  to  ibcirsevcral  just  demDDds.por- 
suant  to  the  statutes  in  such  case  made  and 
provided,  and  on  the  further  trust  to  pay  the 
euiplus.  It  anv  there  be,  after  fullv  satisfyiDg 
and  payine  the  said  creditors  ana  all  proper 
costs  and  diarges,to  the  said  Wm.  H.  Locke." 

Although  the  deed  does  not,  in  terms  refer  to 
any  particular  statute,  it  may  be  taken — the 
fan  ueingsofound— that  thetDtention  of  Locke 
and  the  assignors  was  to  have  a  distribution 
made  among  the  creditors  of  the  former,  in 


1846,  entitled  "  An  Act  to  Secure  to  Creditors 
an  Equal  and  Just  Division  of  the  Estates  of 
Debtors  Who  Convey  to  Assignoei  for  the  Ben- 
efit of  Creditors." 


That  Act  provides,  among  other  things,  that 
every  conveyance  or  assignment  bv  a  debtor,  of 
Ilia  estate,  real  or  persona]  or  both.  In  trtis^  to 


je  for  the  benefit  of  creditors,  shall  be 

made  for  their  equal  benefit  In  proportion  to 
their  seven]  demaods  lo  the  net  amount  that 
shall  come  to  the  bands  of  the  assignee  for  dis- 
tribution; and  all  preferences  of  one  creditor 
over  another,  or  whereby  one  shall  be  first  paid 
or  have  a  greater  proportion  in  respect  to  Ids 
claim  than  another,  shall  be  deemed  fraudulent 
and  vokl,  excepting  mortgage  and  judgment 
creditors,  when  the  Judgment  has  not  been  by 
confeaaion  for  the  purpose  of  pteferriog  credit- 
oratsec  1);  further,  that  the  debtor  shall  annex 
to  his  assignment  ao  Inventory,  under  oath  or 
Affirmation,  of  all  of  hit  ptopertj,  together  with 
a  list  of  bis  creditors,  and  tlie  amount  of  their 
respective  claims,  such  inventorr  not,  however, 
to  u  conclusive  as  to  the  quanutv  of  the  debt- 
or'a  estate,  and  the  assignee  to  De  entitled  to 


tbe  lime  of  the  assignment,  and  comprehended 
within  its  general  ternu(sec.  2).  OthersecUons 
[381]  provideforpublicnoticebf  tbeasdcneeof  the 
assignment;  for  the  presentation  ol  claims  of 
creditors;  for  filing  by  tbe  asai^ee,uDdero&th, 
of  >  true  inventor;  and  valuation  at  the  estate; 
for  (be  execuUon  by  him  of  «  bond  In  double 
tlieamountof  such  Inventory  or  valuation;  for 
the  recording  of  auch  bond;  for  tlie  filing  with 
the  cIerk,of  the  court  of  common  plesa  of  the 
county  of  the  debtor's  residence,  witliin  three 
months  after  the  dateof  the  assignment,  of  a  list 
198  V.  S.  U.  B.,  Book  S7. 


of  all  rarh  creditors  m  clntm  to  be  auch,  and 
the  amount  of  tbeir  demands,  first  making  ft 
known  by  advertisement  that  ail  clulms  against 
the  estate  must  be  made  as  prescribed  in  tbe 
Blaluta,  or  be  forever  barred  from  coming  in 
for  a  dividend  of  said  estate,  otherwise  than  as 
provided;  for  the  right  of  the  assignee  or  any 
creditor  or  person  Inlereated  to  accept  to  the 
allowance  of  any  claim  presented;  for  the  ad- 
judication of  such  exceptions ;  for  fair  and 
equal  dividends  from  time  to  time  amon^  llie 
creditors  of  the  assets  in  proporiion  lo  their  re- 

ritive  claims,  and  for  a  final  accounting  by 
assignee  in  tbe  orphan's  court  of  the  coun- 
ty; such  settlement  and  adjudication  lobe  con- 
clusive on  all  parties,  except  for  assets  which 
may  afterwards  come  lo  hand,  or  for  frauds  or 
apparent  error.    Sees.  8-T. 

The  Act  further  provides: 

"Sec.  11.  11  any  creditor  shall  not  exhlMt 
bis,  her  ortheir  •claims  within  the  term  of  three 
months  as  aforc.jiid,  such  claim  sliali  be  barred 
of  a  dividend  unless  the  estate  shall  prove  stif- 
ficieot  after  the  debts  exhibited  and  aAowed  ara 
fully  satlsded,  or  such  cre<lilor  shall  find  some 
other  estate  not  accounted  for  by  the  as.<dgnee 
or  assignees  before  distribution,  In  which  ca<ie 
such  barred  creditor  shall  be  entitled  to  a  rot- 
abit  proportion  therefrom. 

Sec  13.  Wbcneveranyasslgnccorassigneei, 
as  aforesaid,  shall  sell  any  real  estate  of  such 
debtor  or  debtors  as  ia  conveyed  In  trust  aa 
afore^ld,  he  or  they  shall  proceed  to  advertise 
and  sell  Uie  same  in  manner  as  ia  now  or  may 
hereafter  be  prescribed  in  the  cam  of  an  exec- 
utor or  administrator  directed  to  sell  lands  by 
an  order  of  the  origan's  court  for  tbe  payment 
of  the  debts  of  the  testator  or  intestate. 

Sec  13.  Every  assignee,  as  aforesaid,  Bhall 
have  as  full  power  and  authori^  to  dispose  of  [BBS] 
oU  estate,  real  and  persona),  assigned,  a«  the 
sold  debtor  or  debtors  bad  at  the  time  of  tho 
assignment,  and  to  sue  for  and  recover  In  the 
proper  name  of  sudi  assignee  ( 

everylhini  belonging  oi ■' 

estate,  real  or  personal,  o 
3rs,  and  shall  have  full  power  and  author 
ly  to  refer  to  arbitration,  settle  and  compound 
and  to  agree  with  any  person  conceming  the 
same,  and  to  redeem  all  mortoages  and  cond^ 
tionol  contracts,  and  generailV  to  act  and  do 
whatever  the  said  debtor  or  deStora  might  have 
lawfully  done  in  the  prcmlsee. 

Sec.  14.  NoUdng  In  this  Act  shall  be  taken 
or  understood  as  aischarging  said  debtor  or 
debtors  from  liabilities  to  their  creditors  who 
may  not  choose  to  exhibit  their  clalma  either  in 
ngaA  lo  tlie  persona  of  such  debtors  or  to 
-  ^y  estate,  real  or  personal  not  assigned  as  afor»> 
lid, but  with  respect  to  tbe  credilors  who  shall 
come  In  under  said  assignment  and  exhibit 
their  denumds  as  aforesaid  for  a  diviiteod.  they 
shall  be  wholly  barred  from  having  after  wards 
any  action  or  suit  at  law  or  equity  against  auch 
debtors  or  their  representatives,  unless  on  the 


at  debtors  with  respect  to  the  said  aaaignm.  .. 
or  concealing  bis  estate,  real  or  persooaCwheth- 


i^  assignee  or  assignees, 
g  or  appertaining  to  said 
lal.  of  sold  debtor  or  debt- 
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..  _.«  ever  taken  i^nat 

On  the  8d  day  of  Febnurj,  ISTQ.Wnilam 
I^ckhonlt  and  Adolph  KutroS  Tecovered  A 
Jud^nnent  agaioit  Locke  In  the  Supreme  Couit 
of  the  City  and  County  of  New  York  for 
(3,086  86.  Upon  that  Judgment,  execution  wu 
issued  and  returned  unsatisfied.  Subsequently, 


the  return  of  executfoo,  Tbomaa  Boese,  plunt- 
Ut  in  error,  was  appointed  Receiver  of  the  prop- 
erty of  Locke,  and  having  eiocuted  a  bond  for 
the  faithful  discharge  of  the  duties  of  his  tiiist, 
be  obtained  an  ord^  from  the  same  court  gjv- 
[883]  Ing  him  authority,  as  Receiver,  to  bring  an  ac- 
tion Bgalost  the  amgnees  of  Locke.  Tliereupon, 
JuseO,  1876,  be  commenced  this  action.  It  pro- 
ceeds upcm  these  gnnmds:  1.  That  the  Indebt 
edness  irom  Locke  to  Fickhardt  and  Entroff 


tliemablugofsaldassienment;  2.  That  the  Stat 
ute  of  New  Jeraey  vritn  reference  to  or  under 
wUch  said  asalgmnent  vasmade  was,  by  force 
of  the  Bankruptcy  Act  of  1867  [14  8tai.  at  L., 
SIT],  snspendea  and  of  no  effect;  S.  That  the 
assignment  was  fraudulent  and  void  by  tlie  laws 
of  New  Jers^,  in  that  it  was  made  witb  the 
intent  upon  ttie  part  of  Iiocke  to  hinder,  delay 
and  defraud  his  creditors,  and  in  that  he  had  a 
large  amount  of  money  and  other  property 
which  he  fraudulently  retained  to  his  own  use 
and  did  not  surrender  to  the  asaJenees. 

The  prayer  of  the  complaint,  Uie  allegatlona 
of  which  were  fully  met  by  answer,  was  (or 
Judgment  against  the  defendants;  that  the  as- 
algnments  be  adjudged  fraudulent  and  void; 
and  that  the  defendants  be  required  to  account 
to  plaiotlO  for  all  the  pn^Kity  and  money  re- 
ceived or  to  which  they  are  entitled  under  and 
by  virtue  of  said  aalgnmcnt  It  was  coDceded 
at  the  hearing  that  defendants  had  in  their 
hands,  of  the  proceeds  of  the  sale  of  the  assigned 
property,  an  amount  sufBcieot  to  pay  the  Judg- 
ment of  Pickhardt  and  KutrofF. 

The  Supreme  Court  of  New  TorL  both  In 
General  and  Special  Term,  sustained  the  action 
and  gave  Judgment  against  the  assignees  in 
favor  of  Boese,  as  Receiver,  for  the  amount  of 
the  demand  ot  Fickhardt  and  EutrofT.  But 
in  the  Court  of  Appeals  that  judgment  was  re- 
reraed,  with  dii«cuona  to  enter  judgment  for 
the  defendants. 

We  dismiss  from  consldention  all  suggestions, 
in  the  pleadings,  t>f  actual  fraud  upon  the  part 
either  of  Locke  m  <rf  his  atdgnees.  The  court 
Itctlonfoundas  a  fact,  and  up- 
e  caae  was  considered  by  the 


cepled  by  the  latter  In  good  faith  and  without 
any  purpose  to  hinder,  delay  or  defraud  any 
creditor  of  Locke,  It  is  fiulher  found  as  a 
lact  that  the  asalgnment  was  made  with  the  in- 
tent, bona  flit,  to  make  an  equal  distribution 
of  the   proceeds  of   the  trust  estate  among 


the  Statute  of  New  Jersey  wasinits  nature  and 
effect,  a  bankrupt  law,  and  the  power  conferred 
703 


upon  Congress  to  establish  a  uniform  svstcnt 
of  bankruptcy,  having  been  exercised  by  Ui* 
passage  of  the  Act  of  l96T,the  latter  Act  wholly 
suspended  the  operation  of  the  local  statute  aa 
to  all  cases  within  its  purview;  consequently, 
it  was  held,  the  aasignmenl  was  not  valid  for 
aoypuipoee.  TheConrtof  AppealB,recognisin|r 
the  paramount  natttre  of  the  Bankrupt  Act  or 
Conmaa,  and  assuming  that  the  I4tb  section  of 
the  New  Jeisey  Statute,  relating  (o  the  effect 


the  assignee,  were  not  inconsistent  with,  nor 
were  th^  neceasarily  suapendod  by  the  Act  of 
1867;  further,  that  Uie  New  Jersey  Statute  did 
not  create  the  right  to  make  voluntary  assign- 
ments for  the  equal  benefit  of  creditors,  Mit 
was  only  reatrictlve  of  a  previously  existinc 
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aht,  and  Imposed,  for  the  benefit  of  credltora, 
utaiy  safeguards  around  its  exercise;  conse- 
quently ,had  the  whole  of  the  New  Jersey  Statute 


been  superseded,  the  right  of  a  debtor  to  make 
a  voluntary  assignment  would  still  have  existed. 
The  assignment,  as  a  transfer  of  the  deblor'a 
property,  was,  therefore,  upheld  as  In  harmony  ( 
with  the  general  object  and  purpoaes  <tf  the 
Bankrupt  Act,  unassailable  by  nuoa  merely 
of  the  fact  that  some  of  the  provisioDa  of  tbe 
local  statute  may  have  been  euspotded  by  the 
Act  of  1S67. 

In  the  view  which  we  take  of  the  oase  it  la 
unnecessaty  to  condder  all  of  the  queetJoos 
covered  by  the  oplnitm  of  the  state  court  and 

" 'beret^ConnseL    Especially  It  is  not 

'  to  determine  whether  the  Bankrupt 
Act  of  1867  suspended  or  luperaedod  all  of  the 


panave  of  the  Bankrupt  Act,  inoperative  In  ao 
far  as  It  provided  for  the  discharge  of  the  debtor 
from  future  liability  to  creditors  who  came  in 
under  the  assignment  and  partidpated  in  tha 
distribution  of  the  proceeds  of  the  asrigned 
property.  It  la  equally  clear,  we  think,  that  the 
'~~'~3ment  l)y  Locke,  of  his  entire  pr^)etty,  to 
ipoeed  01  as  pr»cribed  b7  w  Statute  of 
Jersey  and,  tlierefore,  Indf"  ' 
the  bankruptcy  court  constitute) 


tion  In  the  bankruptcy  court  In  re  I 
Dill.,  UO;  In  Bt  GMachmidl^BV,  W,  1«8; 
Jn  re  Smith,  S  Bank  Reg.,  877.  The  dium  of 
Hckhardt  and  Kutroff  edsted  at  the  time  of 
the  assignment.  Tbe  way  was,  therefore,  open 
for  them,  by  timely  action,  to  secure  tbe  con- 
trol  and  management  of  the  asEigned  Draper^ 
1^  that  court  lor  the  equal  benefit  of  all  tli* 
creditors  of  Locke.  But  tbey  elected  to  lie  bj 
until  after  the  expiration  of  the  time  withfa 
which  tlie  assignment  could  be  attacked  under 
tbe  provisions  of  the  Bankrupt  Act ;  and  bow 
seek,  by  this  suit,  in  tbe  name  of  tbe  {Mntilf 
'  error,  to  secure  an  advantage  or  prefenstce 
_  eraIlotheis;this,  notwithstanding  ttke  aarign- 
ment  was  mode  without  any  iateat  to  hinder, 3e- 
108  t).!L 
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Ut  or  dcfnnd  credilon.  In  oidor  to  obt^  that 
wfvaDtoge  or  preference,  the  plaliMlfF  tn  error 
rclica  on  th«  paramount  force  of  tbe  Bankrupt 
Act.  the  prinuuT  object  of  which,  u  this  court 
has  frequently  Announced,  ma  to  secure  egoal- 


[S8tt]  iiy  tunouc  the  credilois  o^  a  bankrupt  Majftr 
y.Hetlmaa,  SI  U.  8.,  001  [XXUI.,  8781;  AfUv. 
MeTjOvrtM^-  8., 608 fXXV.,  1731;  ftttAonm 
T.  SmiOi,  16  WaU.,  277  [88  U.  8..  XXL.  880]. 
It  can  hardlj  be  that  a  court  la  obliged  in  vln- 
ilEcBtion  of  an  Act  of  Coagresa,  to  lend  ita  aid 
to  tboee  who.  Delecting  or  refiuiDg  to  avail 
Ihemselves  of  lu  provlslona,  aeek  to  aocompUah 
cnda  [ncoDslstent  witb  that  equality  among  cicd- 


poaea  of  thia  caae,  that  Uie  Statute  of  New  Jer- 
Mf  waa,  aa  to  each  and  all  of  its  provialona, 
Biiapenited  when  the  Bankrupt  Act  of  1847  waa 
naned,  it  does  not  follow  that  the  aaalgnment 
i)v  Locke  waa  ineffectual  for  ercry  porpoee. 
CTeitainl;,  that  Inatrument  waa  aufBdent  to 
paw  tbe  title  from  Locke  to  bis  aaslgneea.  It 
waa  good  aa  between  them,  at  least  until  Locke 
in  aome  appropriate  mode,  or  bj  Bome  proper 
proceedinga,  manifeated  a  right  to  hare  it  set 
aside  or  canceled  upon  tbe  nound  of  a  mutual 
mistake  in  nppoehig  that  tbe  local  Statute  of 
18W  was  inoperatim  And  in  tbe  absence  of 
proceedings  In  the  bankraptcy  court  impeach- 
biK  tbe  Mdgnment,  and  ao  long  as  Lo(te  old  not 
object,  the  aaeteMes  had  authori^  to  eell  tbe 
propertv  and  distribute  the  proceeoa  amons 
the  creoltora,  dlaregardiag  so  much  of  the  a< 
of  aarigmneot  aa  required  the  avlgneea,  in)  _ 
distribution  of  (be  proceeds,  to  conform  to  tbe 
local  statute.  The  asslgoment  was  not  void  aa 
between  the  debtor  and  the  aarigneea  simi^ 
because  it  iwovlded  for  the  dietribudon  of  tbe 
proceeds  ot  tbe  proper^  in  pursuance  of  a 
•tatnle,  none  of  the  promona  of  which,  it  la 
claimed,  were  then  In  forc&  Had  this  suit  been 
frsmed  tor  tbe  poipoae  of  compelling  the  aa- 
slgneei  to  account  to  all  the  credltora  fra-  the 
proceeds  of  the  aale  of  tbe  pnqiertjr  committed 
to  their  hands,  without  discrlndnatton  againat 
those  who  did  not  recognize  the  assignment  and 
exhibit  their  demanda  within  the  tStSi  and  mode 
preacribed  by  the  Sew  Jersey  Statute,  a  wholl' 
different  question  would  bave  been  presentea 
for  dMemuitBtion.  It  haa  been  framed  mainl' 
upon  the  idea  that  by  reaaon  of  tbe  miitake  of 
Locke  and  Ms  assignees  In  sunpodng  that  the 
property  could  be  administered  under  the  pro- 
Tiaiona  of  tbe  local  Statute  of  18M,  eren  while 
the  Bankrupt  Act  was  In  force,  the  title  did  not 
pass  for  the  benefit  of  tbe  creditors  according  to 
Tgani  their  respectiTel^^rii^tB.  In  this  view,  aa  baa 
'■  been  inAcated,  we  do  not  concur. 

We  are  of  o^nion  that,  excnt  as  against  pro- 
ceedings instituted  under  the  Banjirupt  Act  for 
the  purpose  of  securing  the  administration  of 
tbe  property  in  the  banlcraptGy  court,  tbe  as- 
signment, having  been  made  without  Intent  to 
hinder,  delay  or  defraud  creditor!,  was  Talld, 
for  at  least  the  purpose  of  securing  an  equal 
diatribution  ctt  tbe  ealate  among  all  the  crediton 
of  Locke  In  proportion  to  their  several  demands. 
SMdr.MeIntfre,1»  TJ.  S..S09[XXV.,  172],  and 
consequently,  we  adludn  only  that  the  plaint- 
iff  in  error  &  not  eotttled,  by  reason  of  any  con-- 
aibt  between  tbe  local  autute  and  the  Bankrupt 
AM  of  1867,  or  by  force  of  the  before  nwutloned 
108  U.  8. 


^ .  _.it  and  the  proceedlnn  thereunder,  tp 
.__  possBsri<xi  of  the  assigned  prepay  or  of 
ita  invceeda,  as  ualnat  the  aasfgoeea,  or  to  a 
prltwlty  of  clEum  for  tbe  benefit  of  Fickhardt 
and  Entroff  upon  such  proceeds. 
ITuJudjfmmi  A  ^glnud, 
Itue  eopf,    Test: 

Jamea  H.  KoSenoej,  Oerk,  Bnii.  Oourt,  TT.'fl. 


Juttiet  BlmtoUbrdt  and  myaelf ,  are  unable 
to  agree  witb  tbe  oi^nion  and  Judgment  of  tbe 
court  in  this  case.  Tn  grounda  of  our  dissent 
may  be  very  generally  and  concisely  staled  m 

The  New  Jersey  SUtute  of  April  18, 18M, 
the  validity  and  effect  of  which  are  in  Ques- 
tion, Is  an  insolvent  or  bankrupt  law,  which 
Srovidei  for  the  Bdnlniitracion  of  the  asaela  of 
ebtors  who  make  aa^nunents  of  all  their  as- 
sets to  trustees  for  crediton,  and  for  their  dis- 
chaiM  from  liabilitiei  to  credltora  sharing  In 
tbe  distribudon.  It  was  accotdingty  In  conflict 
with  the  national  Bankrupt  Act  of  1B67  [14 
Stat  at  L.,  017]  when  the  latter  took  effect,  and 
from  that  time  became  sumnded  and  wlUioul 
force  until  the  repeal  of  tbe  Act  of  Congress. 


it  is  conceded  that  the  14th  section,  whJdi  pro- 

"     'or  the  discharge  of  the  debtor,  Is  void  br 

of  this  conflict  and.  In  our  opinion,  thu 


carries  with  it  tbe  entire  statute.  K)r  the  stat- 
ute Is  an  entirety,  and  to  take  away  the  dis- 
tinctive  feature  contained  in  the  Mu  section 
deetroTS  the  system.  It  is  not  an  independent  [] 
providon.  but  an  Inseparable  part  of  the  scheme 
contained  In  tbe  law. 

Thia  bdng  so,  the  assignment  in  tbe  jtresent 
case  must  be  regarded  as  unlawful  end  void  aa 
to  creditors,  for  It  waa  made  in  view  of  thia 
statute  and  to  he  administered  under  It  Such 
is  the  express  recital  of  the  Instrument  and  tbe 
flnding  of  tbe  foct  by  the  oourt  It  la  aa  If  the 
providons  of  tbe  Act  had  been  embodied  In  IC 
and  it  bad  declared  expressly  that  It  was  exe- 
cuted with  the  proviso  that  no  distribution 
should  be  made  of  any  part  of  tbe  debtor's  estate 
to  any  credltiH',  exc^  upon  condition  t^  tbs 
release  of  the  unpaid  portion  of  bla  daim. 

It  Is  not  poastble,  vm  think,  to  treat  the  aa- 
sfgnment  as  thou^  the  law  of  the  State  in 
view  of  which  It  was  made,  and  subject  to  the 


d  to  operate, 
lealedliefon 


believe  that.  In  that  state  of  the  case,  the  debtor 
would  have  made  an  assignment  on  such  terms. 
To  do  so  is  to  construct  for  him  a  contfitct  which 
he  did  not  make  and  which  then  Is  no  evidence 
that  he  intended  to  make.  It  must  be  regarded, 
tlien,  as  a  proceeding  under  the  Statute  of  New 
Jersey,  and  as  such,  with  that  statute,  noKde 
void,  as  to  creditors,  by  the  national  Bankrupt 
Act  of  1807.  Otherwfoe  that  uniform  rule  aa 
to  bsnkruptdes,  which  It  was  the  policy  of  tbe 
Constitution  and  of  tbe  Act  of  Congress,  por- 
Huant  to  it,  to  provide,  would  be  defeated.  No 
title  under  it,  therefore,  could  pass  to  the  de- 
fendants in  error,  and  the  Judgment  credltora 
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SuPHnm  CooBT  or  thb  Ubited  Statu. 


-, *  I 

Judgmeat  cf  tbe  Court  of  Appeau  ot  New  York  | 
■bould  be  nvtned,  , 

naeoopj.   Tart:  _       I 

Junei  H.  MoKeimer.  derk.  Sup.  Oonlt,  O.  S. 


[Ml]  In  tbe  Hatter  of  the  Application  ot  THE  D£- 
VOB  MANTJFACTUIUNG  COMPAKT,  for 
m  Writ  of  Probibition. 

(See  S.  C,  BeporteTi  e<L,  (DJ-aTJ 
DutrictCaurlt.Jwitdictioti  ef—laTritorial  limit* 
—iioundarji  betvttn  8ta  tu—bcniTtdaritt  ofjvdi- 
eMdittriet. 


,_. it»HeirTi»*---,- 

n  Mqulrei  nob  Jurlsdtotlon  bj  jtb» 
•eteun,  under  raoocM  ot  atuohment,  of  ■  TaoBil!  b6> 
longlu  IQ  waA  OanMnatioD,  wbeo  euoli  Tenel  k 
eOaatb Uie  Kill  van  KuU, between Staten Idand 
■nd  NewJener.at  tbeendotn  dookM  Baronne, 
KewJenCT.atapUoe  at  leart  BOO  feet  below  hi«b 
'  watermark,  and  IMILT17  tbe  Mue  dMance  below  low 
wain  mark,  and  la  taitened  to  niddookbr  meant 
ot  a  line  rannlnf  tram  tlte  veMel  and  attaobed  to 
MlsiDntbedoA 

a,  AreeMleoinnatedlewllhlntbotanltartallliii- 
Ha  of  tbe  State  of  Hew  Jera«v  and  ot  the  DletTlot  of 
Hew  Jener.  and  ti  not  wltUn  tbe  territorial  Umlle 
of  tbe  State  ot  NewTork,  o(ot  tba  BHtem  DMrkA 
oINewroik. 

S.  nieaubJeot-matteTof  tbedlimit 

aiT  betwem  Mew  York  and  New  Jereer  explained, 
and  tbe  eettiemea  t  aa  to  Ibe  nme  made  t7  tber  — " 

nMatofSaiiteanberU,18a8,betwer-    "" 

M  eet  tOrtb  in,  and  ooniraited  to  b] 
■leBOt  Junes,  IBM,  eit.  UB, «  Bt« 

4.  Wbea  OonfTMi  enaota  that  a  Jndkilal  dktrlot 
iball  ooMirt  of  a  State,  the  boundarlea  o  t  the  dtotrlot 
TBiT  aftofw  artk  aa  thoee  of  the  BtaM  nrj. 


nbound- 
iplained, 

roHiMi 

>tL.,n>,intar> 


d  Mag  7.  JS8S. 


Submitltd  Apr.  B,  1883. 

PETTTION  for  a  writ  of  probtbllli 
Tbe  bfatorf  hdA  facta  of  tbe  case  fullj  ap- 
pear Id  tbe  opimon  of  Ilie  court. 
Jfr.  HeaTT- 1.  Sendderv  for  petitioner: 
Tbe  office  of  the  writ  of  prohibltioD  la  to  pre- 


&aar(« Outon,  K  V.  B-,  77 (^£IT.,  870). 
liie  reepondent  or  petitioner  hM  no  leoraa 


byappeal.    If  itappear  In  otdetlotirtbema^ 

*--  -*  'be  action,  it  conf ' — '-"-^~    —- 

ipedallf  to  den,  ,  , . 

b  metlij  an  order  denTios  Ita  motion  for  rdlef 


)nly,tt 


tta  of  the  action,  it  confeai 

Bearing  ipedallf  to  denj  JurladicUon  01 

U  met  D7  an  order  denTias  Ita  motion  for 

from  the  cognlzanoe  of  toe  court,  and  baa  no 
utpeal  from  that  order. 

TWoAd  T.  Av^ue,  19  Pet,  88D. 

In  0(»atltatii)g  the  Statea  of  New  Jenej  and 
Hew  ToA  nepectlvelj,  diatricti,  tbe  L^ilaU- 
tnra  derigned  to  oonfonn  then  dtatrlcta  to  tho 
then  nuowitood  and  recognized  juriadictiocud 
Umlta  of  the  two  Statea. 

Tbe  JuriadlcUoD  of  the  Btate  of  New  Tork  In 
1789  extended  to  low  water  mark  along  tbe  Jec^ 


nant,  and  nothing  held  bjr  Intendment  agalnit 
It  or  in  favor  of  the  grantee. 

Martin  w.  WaddtU,  16  Pet,  867. 

None  of  the  States  enlarged  its  terrltorlnl  llm- 
ita  over  tboae  in  lla  provincial  diaiacler  by  the 
mwe  operation  of  independence  from  tbe  lor- 
ereigntj  of  the  mother  country,  and  the  rule  ^>- 

EUd  to  New  Jersey  by  tbe  l/.  S.  Circuit  Court 
I  OoTfittd  T.  QrryM,  4  Wadi.  (C.  C),  871.  bb  to 
the  D^ware  Bay  and  Blver  Is  applicable  to  the 
eastern  shore  of  tbe  State,  upon  the  waters  of 
the  KiU  van  Eull  and  Hadwn  River. 

Ean^v  V.  JnMony,  B  Wheat..  874. 

The  limits  of  New  Jersey  as  a  Province  was 

«ogntzed  bv  tbe  anthorltiea  of  tfaitt  State  sa 

le  shore  or  low  water  mark  of  tbe  wntcn  of 
the  Hudson  and  New  Tork  Bay  so^alled,  in- 
clusive of  the  Kill  van  Kull,  and  continued  so 

be  recognized  untllthebeginningof  Ibepres- 
ent  century. 

Stale  V.  Babooek.  1  Troom,  39. 

Tbe  Jurisdiction  of  the  Binte  of  New  York. 
therefore,In  1780,  covered  the  place  of  the  Bcizure 
under  eonsideralloQ  here,  and  the  District  ot 
Hew  York  equally  covered  it;  and  noless  some 
(diange  baa  been  effected  by  tbe  NaUoual  I>egi» 
latlon  in  tbe  extent  of  that  district,  it  still  em> 
braces  It  and  the  District  Court  of  New  Jersey 
*~~~  no  Jurisdiction  over  it' 

tate  legislation  cannot  afiect  the  territorial 
extent  of  the  federal  districts;  and  hence,  what- 
erer  has  been  done  by  tbe  respective  Districts 
of  New  Tm^  and  New  Jersey,  can  engace  at- 
tention only  so  far  u  Congress  may  have  deter- 
mined SDch  acts  to  be  citable  of  forming  the 
foundations  of  Its  dednitions  of  districts. 

GonBTess,  however,  has  not  changed  the  lim- 
its of  tbe  District  ot  New  Jeiaey. 

Jfr.  FrMklin  A.  WlleMUimdra,  dted  the 
followinff  authorities: 

Baa  T.  ilmos  Jffa.  Oa.,  14  Fed.  Rep.,  188; 
ThtL-W.  Eaton,  9  Ben.,  889;  P»opU  t.R.  R. 
Oo.,4SIN.Y.,2»l;BtateY.Babeock.iytoi)ta.aO. 

Jfr.  JutUet  Blatohfltrd  deUrend  the  oirin- 
lon  of  the  court:  t 

Tbe  question  Involved  in  this  caae  Is  sa  to  the 
territorial  Jurisdiction  of  the  District  Court  of 
the  UnltedStatesforthe  District  of  New  Jersey. 
In  April,  1869,  a  libel  In  admlraltv,  inpertenim, 
for  damigei  growing ont  of  acolllBlon,  wnsflled 
In  that  ooort  against  The  Devoe  Honufactuilng 
Ciwi|ianT,  a  Heir  York  0(»poiBtion.  In  Octo- 
ber, 1889,  pmoem  was  lamed  I7  the  the  court 
to  ue  marifaal,  oommandlng  Uin  to  cite  tbe  r^ 
ipondeot  If  It  ahoold  be  found  In  tbe  district 


the  OoTpmtion  and  made lenuD  that  bebi 
tacbed  tbe  tug,  as  Its  propei^.  At  the  time  of 
the  aeizuie,  the  tag  «u  afloat  in  tbe  KiU  vnn 
Knll,  between  Staten  Island  and  New  Jwaey, 
at  the  end  of  a  dock  at  Bayonne,  New  Jersey, 
at  a  place  at  least  800  feel  hdow  Ugh  water 
maA  and  nearly  tbe  same  distance  below  low 
water  maik,  and  abont  half  a  mile  bom  tbe  ea- 
tnmce  of  the  Kill  into  tbe  Bay  of  Hew  York, 
and  WM  fastened  to  tbe  dock  by  means  of  a  Itna 
or  fastening  numing  from  the  tug  and  attached 
to  spiles  on  tbe  dock,  and  was  lying  close  npto 
the  dock.  Tbe  reapondeot,  Indstfng  that  th« 
tug,  when  seiied,  was  within  the  exclusive  Ju- 
lOS  0.8. 
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iMlction  of  the  £uteni  EHstilct  of  New  Tork 
and  not  within  the  juriadictioD  of  the  District  of 
Hew  Jenef,  applied  to  the  court  to  set  uide  the 
KTTtce  of  (lie  proceaa.  The  conrt  denied  the 
ftvpUcation,  holding  that  the  tug,  bdnr,  when 
iSzed.  futeoed  to  a  wharf  or  pier  on  the  west- 
ern side  of  the  Kill  van  KulT  was  within  the 
exc]tiBiTe_juriadlctlon  of  the  District  of  New 
Jeraej.  'nie  respondent  now  appliea  to  this 
court  to  issue  a  wilt  of  prohibition  lo  the  District 
Court,  restratnlns  It  from  ezerclsiiig  the  iuria- 
dlction  BO  laMTtea. 

Bv  section  9  of  the  Act  of  Beplembcr  24, 178B, 
"  To  establish  the  tadlclal  courts  at  the  United 
Stales,"  ch.  20, 1  Stat  at  L.,  73,  the  United 
States  were  diHded  "  Into  thirteen  districts,  to 
he  IlToiled  and  called  as  follows:  •  •  *  ooe 
to  consist  of  the  Stale  of  New  York,  and  to  be 
called  New  York  District;  one  to  consist  of  the 
[408]  Staleof  New  Jerwv,  and  to  be  called  New  Jer- 
sey District,"  ud  1^  section  8,  a  court  called 
a  district  court  was  crested  io  each  of  said  dia- 
trictB,  and,  by  section  B.  exclusive  original  cok- 
nizance  was  given  to  audi  district  courts,  of  all 
civil  causes  of  admiralty  and  maritime  jiirisdic- 
tiot),  within  their  respective  dieukts.  By  tbeae 
provlidons,  the  territorial  limits  of  the  respective 
States  of  New  York  and  New  Jersey  were  made 
tiie  territorial  limits  of  the  respecuve  Judicial 
Districts  of  New  York  and  New  Jersey. 

By  section  1  of  the  Act  of  April  B,  1814,  ch., 
4S,  8  Stat,  at  li.,  ISO,  It  was  enacted  that  the 
State  of  New  York  "  Shall  be  and  the  same  is 
hereby  divided  Into  two  districts.  In  manner 
following,  to  wit:  the  Counties  of  Rensselaer, 
Albany.  Scbetiectady,  Schoharie  and  Delaware, 
together  with  all  that  part  of  the  said  Stale  lying 
south  of  the  said  above  mentioned  counties, 
shall  compose  one  district,  to  be  called  the 
Southern  District  of  New  York;  and  all  the 
molnlngpertof  the  said  Stale  shall  compose  ( 
other  dutrict,  to  be  called  the  Northern  District 
of  New  York. "  By  virtne  of  this  Act,  all  that 
port  of  the  State  of  New  YoA  which  was 
DOundedonthelinebetweenNewYorkandNew 
Jersey  fell  within  the  Boutfaera  District  of  Hew 
York.  The  boundaiy  line  between  the  Statea 
•till  formed  the  boundary  line  of  Jurisdiction 
between  the  dlstrictsi 

By  section  8  of  the  Act  of  April  8, 1B18,  ch., 
82,  8  Stat  at  L.,  414,  the  Counties  of  Albany, 
ReniHelacr,  Bchenectadv,  Schoharie  and  Deb- 
ware  were  transferred  from  the  Southern  Dis- 
trict of  New  York,  to  the  Northern  District  of 
Hew  York,  but  the  boundaries  of  the  Southern 
District  of  New  York  were  otherwise  not  al- 
tered. 

A  dispute  existed  for  a  long  time  between  the 
States  of  New  York  and  New  Jera^  respecting 
the  boundary  line  between  them  as  to  property 
and  Jurisdiction.  The  history  and  drcum- 
stances  of  this  dispute,  some  particulara  of 
which  are  to  be  fouodlnthereporteof  the  cases 
of  i!taU  V.  BihMe*,  I  Troom  [80  H,  J.  L.],  S>: 
fie^t.  B.ROB..42  N.  Y.,  S88;  and  SoUt. 
DeBot  Mfg.  Ch.,  14  Fed.  Bep.,  ISS,  are  not  ma- 
terial to  the  detennlnatioa  of  this  case.  In  the 
view  we  take  of  It,  uy  further  than  to  show 
[•w^lwhatwaathesubject-matteroftliedtspitte.  For 


from  Charies  the  Second  to  the  Duke  of  Tork; 


the  Slate  of  Sey/  Jersey;  the  division  of  tlie 
land,  by  various  conveyances,  Inio  East  New 
Jersey  and  West  New  Jerwy,  Its  settlement  and 
the  institution  of  proprietaryeovemmenisther^ 
In,  which  continued  until  May,  1702,  whentlM 
proprietors  surrendered  their  right  of  govern- 
ment to  Queen  Anne;  and  the  union  of  ute  two 
divisloas  Into  one  Province  and  govermnenl, 
under  the  Crown  of  England,  wfaicu  continued 
until  July  4,  ITTB.  The  biU  sets  forth  that  the 
Hudson  River  was,  by  the  said  grants,  the  divid- 
ing boundary  between  Hew  Jersey  and  Hew 
York,  and  Hew  Jeney  was  bounded  on  her 
eastern  shores  by  the  waters  formed  by  the  con- 
fluence of  the  Hudson  and  East  Rivers  and  also 


dnct  from  Hndsixt  River  or  Bay;  that,  soon  after 
the  grant  to  Berkdey  and  Caitoret,  the  inhabit- 
ants of  East  Hew  Jersey  proceedel  to  use  the 
waten  of  the  Hudson  nod  sound  adjoining  the 
New  Jersey  shore,  for  the  purpose*  of  fishing, 
Davlg^on,  wharflng  and  other  purposes,  and 
erected  docks  and  piers  at  Jeney  City  and  Ho- 
boken,  and  on  the  shores  of  tlie  Hudson,  and 
far  beyond  low  water  mark,  without  interrup- 
tion from  the  inhabitants  or  public  autboritlen 
of  Hew  York,  and  the  citixens  of  Hew  Jersey 
had  always  exerdsed  f  uU  and  abeolule  right  and 
enjoyment  over  the  River  Hudson  and  the  other 
adjiMDing  waten  to  the  midway  or  channel 
thereof,  and  also  acommon  right  of  Daviration 
and  use  over  the  whole  of  the  river  and  divid* 
ing  waiera  in  common  with  the  State  of  New 
York;  that,  by  the  fair  construction  of  the  said 
grants  and  by  the  principles  of  public  Uw,  New 
Jersey  is  entitled  to  the  exclusive  jurisdiction 
and  property  of  and  over  the  waters  of  the  Hud- 
son River  from  the  41st  degree  of  latitude  to 
the  Bay  of  Hew  York,  to  the  fRvm  ojue,  or 
middle  of  the  river,  and  to  the  midway  or  chan- 
nel of  the  Bm  of  New  York  and  (he  whole  of  [40T1 
Staten  Island  Bound,  together  with  the  land 


had  eataUished  her  title;  that  New  York  has  no 
other  pretense  of  title  (o  said  islands  but  ad- 
verse possesdon;  that,  as  sach  possession  has 
been  nntfotmly  confined  in  Its  exercise  to  the 
fast  land  thereof,  the  title  of  New  Jersey  to  the 
whole  waten  of  the  Btaten  Island  Sound  re- 
mains clear  and  absolute  In  New  Jersey,  accord- 
ing to  the  terms  of  said  nauts;  that,  though  Iho 
people  <tt  the  Stale  of  New  York  formerly  rec* 
ogniBsd  the  rlghtsand  Jurisdiction  of  New  Jei^ 
aey  as  so  set  forth,  they  had  lately  asserted  an 


tbepi 

the  State  of  Hew  York,  hi  February,  182B. 
natbfflBstsfortlithflpManiof  UaiehlS,  1884, 
SMV.S. 


(be  Hudson  River  and  Bay  and  Staten  Island 
Sound,  and  that  quite  up  to  bt^  water  mark  on 
the  New  Jeney  shore,  and,  by  late  public  stat- 
ute^ bad  extended  the  west  lines  of  her  coun- 
ties lying  opposite  to  New  Jerac;,  on  the  east 


w  Google 


401-417 


BOPBBU  OODBT  OF  T 


I  Uhitbd  Statbb. 


rfda  of  tlw  Hndaon  IUtbt,  to  the  wm 
the  river,  and  bad  enforced  the  taldanjiut  pre- 
tendon  bj  eoactin;  that  penalttet  ahould  be. 
Impoeed  od  any  peraoa  who  should  execute,  or 
attempt  to  execute,  dvil  or  criminal  pn<xe»  on 
any  part  of  the  dividing  waters  br  virtue  of 
an;  other  authority  than  her  own  lawB ;  that, 
under  color  of  said  statutes,  her  officers  had  oc- 
casionallT  executed  process  on  the  west  side  ot 
Hudson  River  and  on  the  wharvea  so  erected 
on  the  west  bank  of  the  river,  within  the  terri' 
tor;  and  Jtuiadlclion  of  New  Jeisej;  that  New 
Tork  i^eiends  that  all  that  part  of  said  tract  of 
oountn  granted  to  the  Duke  of  York,  and 
which  ne  did  not  convey  to  Berkeley  and  Car- 
teret, remaincdinhiia;  that  no  part  of  Hudson 
Kver  was  nanted  to  Berlteley  and  Carteret; 
and  that,  when  New  York  became  an  independ- 
ent 8ut^  all  the  s^  domain  of  the  Ihike  of 
York,  with  the  Hudson  lUver  and  the  other  di- 
viding waters,  vested  in  full  iiropriety  and  sov- 
ereign^ in  New  York,  and  Uint  New  York  hea 

{408]  always  claimed  and  possessed  tlie  same  accord- 
Indv;  that  New  Jersey  Insista  that,  in  the  grants 
to  JSerkeiev  and  Carteret,  the  equal  use  and 
property  oi  the  Blver  Hudson  and  Sound  isex- 
pressly  and  In  tertos  conveyed  to  them  sod,  ac- 
cordingly, Berkeley  and  Carteret  and  their 
grantees  ud  assigns  before  the  Revolution,  and 
New  Josqr,  as  one  of  the  United  States,  rinoe 
the  Revolution,  had  always  claimed,  exendsed, 
occupied,  and  enjoved  right,  title  and  Jurisdic- 
tion as  well  over  the  lerriton  as  the  waters  of 
Hudson  River  and  Bay,  equal  in  extent  to  those 
used  and  exerdaed  by  New  York;  that  the  citi- 
zens of  New  Jersey,  ooth  before  and  since  the 
RevolutJoD,  under  the  authori^,  Jurisdiction 
and  control,  as  well  of  the  colonlsl  as  of  the 
state  government  of  Hew  Jersey,  had,  ever  since 
the  first  settlement  of  the  Colony,  lued,  occu' 
plod  and  enjoyed  the  territory  and  wat«ra  of  the 
Hudson  Riverand  Bay  and  Staten  Island  Sound, 
and  all  other  dividing  waters  between  the  said 
Stales,  by  building  aid  constructiog  docks  and 
wharves  tbereonextendingfar  below  low  water 
mark  on  the  westerly  shores  thereof,  by  locating 
and  spproprlatinB  several  fisheries  therein,  anc 
exercising  the  rights  of  commtm  fishery  In  otber 
parts  thereof  iv  locating  and  appropriating 
oyster  grounds  therein  and  planting  them  wl£ 
oysters  under  rights  derived  from  New  Jersey, 
ud  by  navigating  the  same  with  ber  ships  and 
vessels,  which  would,  at  pieasnie,  lie  at  anchor 
In  the  Hudson  River,  Bay  and  Smind,  and  also 
by  the  docks  and  wharves  so  constructed  under 
toe  authority  and  Jurisdiction  of  New  Jersey, 
without  Interruption,  and  by  various  other  acts 
and  uses;  that,  even  though  said  grants  may  not 
have  conveyed  any  right  ot  propo^  in  said 
river,  yet,  mssmuchasnopartof  SMriverwas 
ever  granted  to  the  Colony  of  New  York,  it  re- 
mained in  the  Duke  of  Ycvk  until  his  accession 
to  the  ibrone  of  England,  in  1685,  when  said 
river  became  i»«nnexed  to  the  Crown  by  bis 
accesslDn  thereto,  and  remained  a  royal  river 
nnta  the  American  Revolution  and,  upon  the 
independence  of  New  York  and  New  Jeis^ 
being  achieved,  this  public  navigable  river  h^ 
came  the  common  boundary  of  the  two  States, 
with  a  right  ot  property  and  jurisdiction  in 
eadi  to  the  midway  ttiereof ;  that,  at  the  time  of 
the  said  grants  to  the  Duke  of  York  and  from 

[409]  l>lni  to  lEerkehiy  and  Carteret,  and  for  many 
7« 


yeaiB  after,  the  gmera]  uihlerstaDdlDg  of  all 
panlea  hiteicsted  in  the  >nb1ect-matter  of  thoaa 


especially;  was  the  mere  natural  boundary  of 
the  said  Oolonr,  In  which  no  right  of  property 
existed  or  could  exist ;  that  an  the  ancient  grants 
made  by  the  Duke  of  York  to  indlvidoala,  while 
he  remained  a  Duke  and  after  he  became  ttie 
King,  or  by  the  colonial  government  established 
by  him  in  the  State  of  Kew  York,  are  limited 
to  low  water  mark  on  the  east  ride  (rf  the  Hud- 
son River:  that  the  first  charter  to  the  City  of 
Hew  Ytak,  made  In  1686,  gives  the  city  bound- 
ary and  assigns  to  It  all  Manhattan  Island  as  for 


OS  low  water  mark;  that  tlie  Colonial  LeglsU- 
ture  of  New  York,  by  an  Act  passed  In  1691, 
revised  the  previous  Act  or  Ordinance  laying 


off  several  counties  In  New  York.and  the  county 
boundaries  fixed  by  the  said  Revised  Statutes 
were  prescribed  and  based  upon  the  principle 
that  New  York  bad  no  claim  to  the  waten  on 


rlo- 

, that 

New  Jersey  had  uniformly  resisted  and  apposed 
said  encroachments  and  pretensions  of  New 
York  from  their  first  existence.  The  bill  prays 
that  the  eastern  boundary  line  between  New 
Jersev  and  New  York  may  he  ascertained  and 
established ;  that  the  rif^ta  of  property.  Juris- 
diction and  sovereignty  of  New  Jersey  may  be 
confirmed  to  the  jU«fflaaua  or  middle  of  Hud- 
son Blver,  from  the  41st  aegnx  of  north  letitade 
on  said  river  throu^  the  whole  line  of  the  east- 
em  shore  of  New  Jersey,  as  far  as  said  river 
washes  and  bounds  New  Jersey,  down  to  the 
Bay  of  New  York  and  to  the  channel  or  midway 
of  the  said  bay,  and  to  all  the  waters  and  the 
land  they  cover  lying  between  the  New  Jersey 
shore  and  Staten  Island,  and  all  other  watera 
washing  the  southern  shores  of  New  Jetsey 
within  and  above  tbe  Narrows;  that  New  Jersey 
~~  tv  be  quieted  in  the  full  and  free  enjoyment 
ui  ner  property.  Jurisdiction  and  sovereignty  in 
said  waters;  and  that  the  right,  title,  Jurisdlc-  [41(1] 
titm  and  sovereignty  of  New  Jeney  in  and  over 
tbe  same,  as  p^  of  ber  public  domain,  may 
be  confirmed  and  established  by  the  decne  of 
this  court. 

The  averments  made  by  New  Jersey  In  sold 
bill  show  what  claims  she  made,  and  what  her 
understanding  was  as  to  the  clidms  made  by 
New  York,  and  as  to  the  assertion  of  claims 
theretofore  by  the  respective  Slotea.  It  is  al- 
leged tiy  the  counsel  for  the  applicant  that,  In 
early  colonial  limes,  tlie  waters  surrouniunK 
Staten  Island  were  regarded  ss  the  waters  of 
tbe  Hudson  River,  and  Blalen  Island  waa  re- 
nrded  as  lying  In  the  waters  of  the  Hudson 
River;  that,  in  the  grant  to  Berkeley  and  Carter- 
et, New  Jersey  was  bounded  on  the  east,  portiy 
1)y  the  main  sea  and  partiy  by  tbe  Hudson  Riv- 
er; that  the  same  boundary  was  contained  In 
the  subsequent  grant  of  East  Jetsey  to  Carteret; 
that,  in  ISBB  and  again  In  1700,  the  LM;islatui« 
of  East  Jersey,  by  statute,  boimded  Bergen 
County,  the  site  of  the  present  dispute,  on  tha 
Bay  and  the  Hudson  River  ;  that  such  legisla- 
tion of  New  Jersey  as  to  the  boundary  of  Ber^ 
lOSV.  Sk 
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New  York,  In  1730,  eipressed  the  Juriadictlon 
of  that  dtv  u  Mt«iidlDg"toIow  watei'markon 
tlie  west  dde  of  tbe  Nonli  Rtrer,  or  u  f ar  u 
the  llmiu  of  our  sud  provliice  extend  there  ■" 
«Dd  that  tbe  boundaries  of  New  York  were  aft- 


wBter  mark  on  the  New  Jersey  ride. 

Tbe  mature  In  dispute  between  the  two 
Stales  as  to  boundary  being  tboae  IbuB  set  fortb, 
tbe  dispute  was  brou^t  to  «  close  br  an  asree- 
ment  or  conMCt  entered  Into  on  the  16th  of 
September,  18S8,  between  commissionen  »p- 
pointed  by  the  two  States,  which  agreement  was 
conflrmed  by  the  legislatures  of  the  two  States 
respectirely.  The  consent  of  the  Congress  of 
the  United  States  was  given  to  said  agreement, 
"And  to  each  and  every  part  and  arncle  there- 
of," t^  an  Act  approved  June  28, 1834,  ch.  128, 
4  Stat  at  L.,  708.  That  Act  sets  forth  the 
agreement  at  length.    The  first  flve  articles  of 

It,  which  are  all  ttat  are  important  here, 

follows : 

"Article  First.  The  boundsiy  line  between 
[4111  the  two  Stales  of  New  York  and  New  Jers^, 
from  a  point  in  the  middle  of  Hudson  River, 
(mposite  the  point  on  tbe  west  shore  thereof,  in 
the  f  orty-fint  degree  of  north  latitude.as  hereto- 
fore ascertained  and  marked,  to  tbe  main  sea, 
■liidl  be  the  middle  of  the  soldrlver,  of  theBay 
of  New  York,  of  the  waten  between  Staten  Isl- 
and and  New  Jersey,  and  of  Raritan  Bay,  to 
the  main  sea ;  eicept  as  hereinafter  otherwise 
particularly  mentioned. 

Article  Second.  TheSt&teof  New  Yorkshall 
retain  Its  present  Jurisdiction  of  and  over  Bed- 
low's  andEUis'  Islands ;  and  shall  siso  retain 
exclusiTC  jurisdiction  of  and  over  tbe  other  Isl- 
ands lying  in  the  waters  above  mentioned  and 
itow  under  tbe  Jurisdiction  of  that  State. 

Article  Third.  The  State  of  New  York  shall 
have  and  enjoy  exclusive  Jurisdiction  of  and 
over  all  the  watere  of  the  Bay  of  New  York ; 
and  of  and  over  all  Ibe  wateis  of  Hudson  River 
lying  west  of  Hauhattan  Island  and  to  the 
•oulb  of  tbe  mouth  of  Spujtenduyvel  Creek: 
and  of  and  over  the  lands  covered  by  the  said 
waters  to  tbe  low  water  mark  on  tbe  westerly  or 
New  Jersey  ride  thereof;  subject  to  the  follow- 


ten  ;  Froetdtd,  That  the  navigation  be  not  ob 
stnicted  or  hindered. 

Article  Fourth.  The  State  of  New  Yort:  shall 
have  exdnrive  Jurisdiction  of  and  over  tbe 
waters  of  the  Kill  van  Enll  between  Staten  Isl- 
and and  New  Jersey  to  the  westernmost  end  of 
Shooter's  Island  in  respect  to  such  quarantine  t4m 
laws,  and  laws  relating  to  pn»engeTS,  as  now 
exist  or  may  hereafter  be  passed  imder  the  au- 
thor!^ of  that  State,  and  for  executing  the 
same  ;  and  the  said  Stale  shall  also  have  ex- 
clusive Jurisdiction,  for  the  Uke  parpofea,  of 
~~' tbe  waters  of  the  sound  from  the  west- 


the  said  Stale  of  New  York. 

Article  Fifth.  The  State  of  New  Jersey  shall 
have  and  enjoy  exclusfve  Jurisdiction  of  and 
over  all  the  waters  of  the  sound  between  Btateo 
Island  and  New  Jersey  lying  south  of  Woodr 
bridge  Creek,  and  of  and  over  all  the  watera 
of  Rariian  Bay  lying  westward  of  a  linedrnwn 
from  tbe  lighthouse  at  Prince's  Bay  to  the 
mouth  of  Mattavan  Creek ;  subject  to  the  fol- 
lowing rights  of  property  and  of  Jurisdiction 
of  the  State  of  New  York,  that  Is  to  aay : 

I.  The  SUte  of  New  York  shall  have  the 
exoluslTe  right  of  proper^  fn  and  to  tbe  land 
under  water  lying  between  the  middle  ot  tho 
Raid  waters  and  Staten  Island. 

9.  The  State  of  New  York  shall  have  tbe 


the  shore  of  Btaten  Island,  and  of  and  over 
all  vessels  aground  on  aaid  shore,  or  fastenld 

isuch  wharf  or  dock;  except  that  the  said 
shall  be  subject  to  the  quarantine  or 
health  laws,  and  laws  In  relation  to  passengen, 
of  tbe  State  of  New  Jersey,  which  now  exist  or 


duslve  ridtt  of  property  in  and  to  the  land  un- 
der wateriylng  weet  of  tbe  middle  of  the  Bay 
of  New  YorL  and  west  of  the  middle  of  that 
part  of  the  Hudson  River  which  ties  between 
Jlanbatlao  Island  and  New  Jersey. 

9.  The  State  of  New  Jersey  sbdl  have  the  ez- 
duslre  Jurisdiction  of  and  over  the  wharves, 
docks  and  improvemente,  made  and  to  be  made 
oa  tbe  shore  of  the  said  State;  and  of  and  ova 
an  vesaels  acnmnd  on  aald  sh<w^  or  bstened  to 
any  such  wharf  or  dock ;  ezcet*  that  the  said 
VMsels  shall  be  subject  to  the  quarantine  or 
health  laws,  and  laws  in  relation  to  passengers, 
of  Uie  State  of  New  York,  which  now  cx&l  or 
which  may  hereafterbe  passed. 

8.  Tbe  State  of  New  Jersey  shall  have  the 
•sduriva  rl^t  of  regulating  the  fisheries  od 
the  westerly  ride  of  Uu  mld(Ue  of  the  said  wa* 
IMD.  S. 


tha  said  waters;  FronOed,  That  the  navigation 
of  the  said  waters  be  not  obstructed  or  bin- 

The  Act  of  June  28, 1884,  provides  that  noth- 
ing contained  in  said  agreement '  'Shall  be  con- 
strued to  impab,  or  In  any  manner  affect,  any 
right  of  JuTiadiction  of  the  United  States  In  and 
over  Ibe  Islands  or  waten  which  form  the  sub- 
ject of  the  said  agreement." 

It  is  apparent,  from  tbe  terms  of  tbe  wloua 
provisions  of  the  agreement,  that  If  l>  BB  agree- 
ment settling  tiie  territorial  llmite  and  Jni&dky 
tlon  of  the  two  States  in  remect  to  tite  watns 
between  them,  from  a  point  In  tbe  middle  tjt 
the  Hudson  River,  in  ue  fOrty-flttt  degree  of  , 
north  latitude,  to  the  sea.  The  boundary  Une  ^ 
is  declared  to  be  tbe  middle  of  tbe  nid  river,  of 

tbe  Bay    '"      " 

Staten  1 

Bay.ext  . 

]y  mentioned.    What  m^  be  the  a 


Urritoriel  jurisdiction  to  the  one  State  ai__  _ 
other,  beyond  the  territorial  boundary,  Is  not 
neceesBry  to  be  dedded  in  the  present  casa. 
For,  in  cither  view,  it  Iseleartbatthewatarsfai 
which  tho  tug  was  lying  when  she  was  seiied, 
were  within  tIieboundaries<tf  the  State  of  New 
7<7 
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Sufbexb  Coout  or  thb  Ubttsd  States. 


Jeraej.  Tlie  nn)y  juriBdlctioD  given  to  tbe 
Stale  of  New  York,  beyond  tLc  bounduy  line 
gpecifled  in  ■rticle  flm,  over  the  waters  of  the 
Kill  van  Eull,  U  that  specified  in  article  fourth, 
br  which  itisdecloiedihai  "The  State  of  New 
York  shall  hare  eiclusiTe  jiiriEdictloD  of  aad 
over  tbe  waUn  of  the  Kill  van  Eull  between 
Stalen  Island  and  New  Jeiscv,  to  the  westem- 
mosl  end  of  Shooter'B  Island  in  respect  to  such 
qunraDtioe  laws,  and  lens  relnting  to  pa&sen- 
cere,  aa  now  eiisi  or  may  hereaflcr  be  pn&sed 
Under  the  aiithoHtj  of  that  Stale,  and  for  exe- 
cuting the  same."  The  rest  of  thai  article  re- 
lates to  Stnten  Island  Sound  west  of  Shooter's 
Island,  and  haa  no  reference  to  thU  case.  The 
jurisdiction  thus  conceded  to  New  York  ia, 
dearlj,  a  limited  one,  and  cannot,  in  any  view, 
be  regarded  as  altering  the  general  boundarf 
line;  and  as  the  tug,  when  seized,  was  on  the 
New  Jersey  side  of  that  line,  she  was  within 
the  State  c^  New  Jer^y,  not  because  she  was 
fastened  to  n  dock  on  tlic  sliorc  of  New  JetBey, 
but  because  ebe  was  wilbin  that  part  of  the  wa- 
tera  between  Staten  Island  and  New  Jersey 
which,  by  article  first  of  tbe  agreeinent,  is  set 
apart  to  New  Jersey. 

Being  thus  within  the  State  of  New  Jejaey, 
waa  the  tug  within  the  Dlatrict  of  New  Jersey 
and  within  tbe  territorial  jurisdiclion  of  the 
District  Court  of  the  tlnitcfl  Slates  tor  the  Dis- 
trict of  New  JcrseyT  We  are  all  of  the  opinion 
that,  whenthe  Actof  Conp^ssof  I789deeIored 
tlint  the  New  Jersev  District  should  consist  of 
the  State  of  New  Jerscj,  it  intended  that  any 
teri'itor^,  land  or  water,  wbicb  should  at  any 
[414]  time,  with  theexpreasassent  of  Congress,  form 
part  of  that  Stale,  should  form  pan  of  the  Dis- 
trict of  New  Jersey.  By  sections  580  and  531 
of  the  Revised  Slatutee.  the  State  of  New  Jer- 
sey constitutes  a  judicial  districL  The  inten- 
tion is,  that  the  bouodarv  of  th3  diairict  shall 
be  coterminous  with  the  boundary  of  the  Slate. 
The  aame  thing  is  true  as  to  the  Southern  Dis- 
trict of  New  York.and  as  to  the  district  across  tbe 
water  at  the  locui  in  quo,  which  is  the  Eastern 
District  of  New  York.  That  district  woa  created 
by  the  Act  of  February  25,  1805,  ch.  54,  13 
But.  atL.,  438,  to  consist  of  ^  The  Counties  of 


By  section  541  of  the  Revised  Statutes,  the 
Northern  District  of  New  York  is  defined  as  in- 
cluding the  Counties  of  Albanv,  Rensselaer, 
Schoharie  and  Delaware,  with  alt  Ihe  counties 
north  (and  west)  of  them;  the  Eastern  District 
at  Including  "The  Counties  of  Richmond, 
Kings,  Queens  and  Suffolk,  with  the  waters 
thereof  i"  and  the  Southern  District  as  including 
"the  residue  of  said  State,  with  the  waters 
thereof,"  It  la  consonant  with  the  convenience 
ftnd  habits  of  the  people,  that  when  any  place 
ia  within  the  limits  and  jurisdiction  of  a  Slate, 
It  should  not  be  joined  to  the  whole  or  a  part  of 
another  State,  as  to  the  jurisdiction  of  the  courts 
of  the  Federal  Government;  and  it  is  not  to  be 
premuned,  in  view  of  the  terma  of  the  statutes 
on  the  subject,  and  of  the  necessity  for  the  con- 
Mnt  of  Congress  to  all  compacts  between  Ihe 
Stales,  that  auch  separation  can  be  intended 
unlesa  clearly  expressed.  Where  Congress  de- 
clares that  such  a  judicial  district  shall  consist  of 
mich  a  State,  and  afterwards  the  boundary  of 
tbe  Slate  la  m  lawfully  altered  aa  to  inclu ' 


or  exclude  a  particular  piece  of  territorr,  it  la  ft 
reasonable  construction  to  say,  that  tne  judi- 
cial district  shall,  ipto  facto,  without  further 


ceded  t«  the  State  of  New  York,  In  18S3,  it* 
sovereignty  and  jurisdiction  over  the  District 
of  Boaton  Corner,  and  the  latter  State  acceplod 
the  same,  and  Congress  consented  to  such  ces- 
sion and  annexation.  Act  of  Jan.  3,  1855,  ch. 
"",  10  StaL  at  L.,  602^  there  was  no  special 


Disiiictof  Now  York,  but  it  fell  within  that  [AlS] 
district  by  becoming  a  part  of  Columbia  Coun- 
ty, in  tlie  State  of  New  York. 

Tbe  provLsjon  >in  the  Act  of  June  28, 18S4, 
that  nothing  in  the  agreement  between  New 
York  and  New  Jersey  shall  impair  "Any  right 
of  jurisdiction  of  the  United  States  in  and  over 
the  islands  or  waters  which  form  the  subject  of 
the  said  agreement,"  is  well  satisfied  without 
construing  it  ns  applying  to  tbe  then  existing 
jurisdictionofnny  particular  court  of  the  United 
Stutes.  Article  second  of  the  agreement  pro- 
\ides  that  "  Tiie  State  of  New  York  shall  retain 
its  present  lurisdiction  of  and  over  BedloVa 
and  Ellis'  Islands;  and  shall  also  retain  excluaivs 
jurisdiction  of  and  over  Ihe  olher  islands  lying 
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tbe 

waters.  In  giving  consent  to  the'agreemeut,  and 
"each  and  every  part  ai>d  article  Ihereof,"* 
Congi^ss  was  consenting,  apparently,  aa  acninst 
any  rights  of  jurisdiction  which  the  United 
Stflles  then  bad,  to  the  exclusive  Jurisdiction* 
of  New  York  and  New  Jersey,  respectively, 
over  the  islands  and  waten  referred  to.  Bcnce, 
for  abundant  caulion,  the  clause  in  question  waa 
added.  New  York  had,  by  an  Act  pfwsed  Feb- 
ruary IB,  1300.  IK.  L.,  188,  ceded  to  tbe  United 
Stales  jurisdiclion  over  "All  that  certain  ii^land 
called  Bedlow's  Island,  bounded  on  all  sides  by 
the  waters  of  the  Hudson  River,  all  thai  certaiu 
island  called  Oyster  Island,"  known  aftem-arda 
and  now  as  Ellis'  Islnnd,  "  bounded  on  all  sides 
by  the  watera  of  the  Hudson  River,"  and  also 
Gkivemor'B  Island,  reserving  to  the  State  th* 
right  to  serve  and  execute,  on  those  Islaoda  re- 
spectively, civil  or  criminal  process  isauing  un- 
der the  authority  of  the  State. 

Reference  is  made  to  article  6  of  the  Amend- 
ments of  the  Constitution,  which  proTidcstbat, 
"In  all  criminal  prosecutions,  the  accused  shall 
enjoy  the  right  to  a  speedy  and  public  trial,  by 
anlmparlial  jury  of  the  State  and  district  where- 
in the  crime  shall  have  been  committed,  whicti 
district  shall  have  been  previously  ascertained 
bv  law ;"  and  it  Is  suggested  that  the  boundaries 
of  a  district  could  not  be  ascertained  by  law.  If 
they  were  left  tooliange  with  such  local  chanms 
as  coterminous  States  might  agree  upon  with  r^iw 
each  other  as  to  their  respective  Doundaries  and  * 
limits.  Article  6  was  one  of  ten  articles  pro- 
posed by  the  first  Congress,  as  AmendmenU  to 
the  Constitution,  on  the  25th  of  September, 
1789,  the  day  after  the  JudlciaryAct  was  ap- 
proved, providing  that  tbe  New  York  District 
should  consist  of  the  State  of  New  York,  and 
the  New  Jersey  District  of  the  State  of  New 
Jersey,  and  defining  and  ascertaining  by  law  all 
106  U.  8. 
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tbe  otber  districts  which  it  Mt«bliitaed,  BOletr  ij 
fuming  tne  several  States  as  districts.  There 
were  two  disputes  as  to  boundarj,  existing  at 
that  time,  between  HaasMhusetls  sod  Rhode 
[slsDd,  both  of  tlKm  runnine  bask  to  colonial 


Pet.,  eST.  to  settle  sudi 


missed  on  the  merits,  and  the  northern  bound- 
sir  ot  Rhode  Island  was  establlahed  on  the  line 
claimed  by  Massachusetts.  In  1854,  Massachu- 
setts filed  a  bill  in  equity.  In  this  court,  against 
Rhode  Islsod,  to  settle  said  eastern  boundary. 
A  cMiventional  boundarj  line,  dlilerent  from 
that  claimed  br  dther  State,  was  agreed  upon 
and  sanctioned  DT  Congress,  by  an  Act  approved 
F^bniarr  S,  1859,  ch.  28,  11  Stat,  at  L.,  883, 
bimI  esiaMished  by  a  decree  ot  this  court  niade 
December  16,1861.  to  t^eeflectHarch  1, 1863. 
The  Act  of  Congreas  declared  that  the  new  line 
should  be  taken  and  deemed  to  be  for  all  put^ 
poses  affecting  the  jurisdiction  or  the  United 
States,  or  of  any  department  of  the  government 
thereof,  the  true  line  of  boundary  between  Has- 
sachusctie  and  Rhode  Island.  In  tbe  latter  case, 
as  In  the  present  one,  the  boundary  betn-een  the 
two  disputing  States  was  setiied  on  a  lice  dif- 
ferent from  that  claimed  by  either.  The  Ju- 
diciary Act  defined  the  Slate  as  the  district,  not 
the  State  as  eiUier  rarty  to  tbe  dispute  claimed 
It  to  be;  and  the  effect  of  tlie  change  of  state 
boundary  in  the  present  case,  on  the  limits  of 
judiei^  districts,  must  be  held  to  be  as  potent 
as  that  in  the  case  of  Ma—aeAutell*  and  Rhode 
I^nd,  notwithstanding  the  afDrmatlve  provis- 
(417]  Ion,  fn  the  Act  in  tbe  latter  case,  as  to  the  Juri» 
diction  of  the  United  States  and  of  the  depart- 
ments of  its  Boremment.  Congress  has  alxrays 
left  Judidal  diatrlctato  beconfined  within  stale 
limits.  Of  course,  tbe  district,  as  a  phuse  of 
trial  must  be  ascertained  by  law  before  tne  crime 
Is  committed,  and  a  person  cliarged  with  a  crime 
cannot  be  tried  for  it  in  a  district  which  did  not 
include,  wtken  the  crime  was  committed,  the 
place  where  it  was  committed.  Whether  a 
change  in  the  boundary  of  a  State,  and  thus  of 
a  diMict,  after  tl>e  commission  of  a  crime  and 
before  a  trial  for  It,  would  have  the  effect  of 
preventing  a  trial  In  any  district,  is  a  question 
which  must  be  decided  when  itshall  arise.  Tbe 
mode  adopted  by  Congress,  of  ascertaining  dis- 
tricts by  law,  in  such  manner  that  their  bound- 
aries sh^  change  as  the  boundaries  of  tbe  States 
dunge,  la  Mie  at  least  sufficient  and  convenient 
for  imctical  purposes  In  all  cases  except  where 
a  person  charged  with  crime,  and  placed 
trial  in  a  particular  district,  may  be  able  to  es- 
tablish that  his  rights  under  article  6  of  the 
Amendmnrts  of  the  Constitution  are  being  <rio- 
Uted. 

Views  not  in  harmony  with  those  above  set 
forth  were  expressed  by  the  IMstrict  Court  for 
tbe  Southern  District  of  New  York  in  the  i 
of  U.  S.  T.  Tht  Jvtia  LatenttM,  and  the  cas 
Th*L.  W.  Baton,9  Bea..  S80.  The  fonnerL_._ 
was  dedded  by  Jvdgt  Betts,  in  1860,  and  from 
that  time  forward  the  District  Court  for  the 
Bonthem  District  of  N«w  York  exercised  its  Ju- 
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ment  between  New  Torkand  New  Jersey.  Our 
attention  has  not  been  called  to  anr  case  befoia 
the  present  one  where' a  Federal  Court  in  New 
Jerwy  has  passed  on  the  question  of  the  limits  of 
the  District  of  New  Jersey  as  affected  by  that 
agreement.  Tliere  Mng  uius  a  conflict  ot  In- 
terpretation between  tbe  Judicial  authorities  of 
the  two  districts  as  to  the  question  of  the  teiw 
ritorial  Jurisdiction  of  those  districts,  it  is  Im- 
portant that  the  effect  of  the  agreement  between 
the  two  States  on  that  JniisdicUon  should  be 
clearly  defined.  This  we  have  endeavored  to 
do.  The  remit  IS,  (Rat  ffie  applicatiMt/i>r  Ifts  writ 
ofproUbilirm  mutt  ht  dtrtUd. 
True  oopr.    Teat  _ 

James  H.  HcKainer,  Oerk,  Sup,  Ooni^  V.  S. 

ated-lOBO.S^lT*. 


QEORQB  HENRY  WARRENBTAi..,4l>I><i-     [9801 

WILUAH   KING.    OHIO   AND    MISSIS- 
SIPPI RAILWAY  COMPANY,  ALLAN 
CAMPBELL,    FARMERS'    LOAN    AND 
TRUST  COMPANY  kt  ai- 
(See  8.  a, 


•OeiUeaates  of  praferred  stoek  ot  the  Oblo  and 
HinlMlppl  BallwaV  Oompanr  were  laaued,  oonlain- 
Ina  tbe  tollowinr  lanjniaae :  "  Tha  pitf erred  itnok 
Is  to  be  and  remain  a  nnt  claim  upon  tha  propertr 
of  tlie  Company  after  Its  Indemedness,  and  tli* 
boldar  tbeiMf  shall  be  eatltlsd  to  reoalTe  from  tiM 
neteamianof  ttaaCompanrsBvai  percent  pw  an- 
num, paraUeseoU-aonuaUr,  and  to, Imts  such  In- 
terest paid  In  tulLtoreaoh  and arar year,  betin* 
anr  pajrment  of  dlTideod  upon  the  eorunonstooki 
ana  whenever  the  net  eaiplnis  of  the  C^ " — 


the  baue  oi'Um  prS 


loleottojivboth  asl4 

in  tsreat  of  seven  per  oeat  on  the  ptetined  stook  In 

nandssTSoperoaat  dividend  upon  the  eommon 
[,  for  iba  Tear  In  whidi  said  net  eamlnts  are- 
so  oivlM.  then  ths  ezoess  ot  soob  net  saralnia 
attar  suohparmeols  shall  be  divided  upon  the  pre- 
ferred and  oommon  sbarcsequalli.sbaie  br  share ;" 
held,  that  the  prsferredstookholden  had  no  ohUm 
—  tbepropertrsoptrlortotbatatoredttoisnnder 
3ts  oonCractsd  Iw  the  Oomnnr  ■ubeeqnoatly  to 
._  _..-!. -L i^^^- -J, only 


APPEAL  from  the  Circuit  Court  of  tbe  United 
States  for  the  District  of  Indiana. 
The  history  and  facts  of  the  case  fully  appear 
In  the  opiokn  of  the  court 

Meun.  GvoaTCBor  P.  Lowi'*/  and  Jokn 
K,  Artsr,  for  appellants. 
Mmn.  E.  H.  Johnson,  BenJ.  Han4aon^ 
*Head  note  b;  Jf r.  JvMee  BuurcHaoN). 


VaTM.—PTtferrtd  ttotk;  M  U 


B  priority  or 


i  by  Google 


HdrREMK  CoDST  or  t 
laard  C6Uton.  for  King 
(or  Campbell, 


I  Ukitko  Statsb. 


ttat.,  BppelleM. 

Mr.  Wheeler  H, 
appellM. 

Mr.  JutHee  BUkteUbrd  ddiyered  tlu  opio- 
loD  of  the  court: 

Id  November,  187e,Wllliam  King  and  others, 
holders  of  second  mortgage  bonds  and  of  Spring- 
fluid  DirisioQ  bonds  of  the  Ohio  end  Mis- 
sissippi Railway  Company  filed  a  hill  in  the 
Circuit  Court  oiF  the  United  States  for  the  Dis- 
irict  of  IndisDB,  to  foreclose  ti 


bt^ers  «t  laid  Ohio  and  Hisaisdppi  RiUlroad 


Company  (Eastern  Dividon)."  Tola  trust  waa 
created  by  an  instnunent  in  writing  dated  De- 
cember IS,  1858,  and  known  as  the  "  I^ust 


i^ra 


flrat 

r«MVI  """"'Eage'  f  n  August,  1877,  Allan  Campbell,  a 
Law«i  defenjuQt  jq  (hat  suit  and  trustee  of  one  of  the 
two  mortgages,  called  the  second  mortgage,  and 
also  of  the  first  mortgsige,  filed  a  blllandacross- 
bill  in  Uie  same  court,  to  foreclose  those  two 
mortgages.  In  January,  1879,  the  two  suits 
were  consolidated.  In  December,  1879,  Qeorge 
Henry  Warren  and  others,  as  owners  of  pre- 
feiTea  slock  of  the  Company,  having  been  nuide 
parties  defendant  to  the  consolidated  suit,  filed 
a  cross-bill.  To  Ibis  cross-bill,  a  general  demur- 
rer for  want  of  equity  was  ioltrpoaed.  The 
court  sustained  the  demurrer,  and  entered  a  de- 
cree dismissing  the  croiis-bUl  tor  want  of  aquity. 
King  v,  R.  B.  Go..  2  Fed.  Rep.,  88.  From  this 
decree,  the  plaintiffs  In  that  bill  have  appealed 
to  this  court. 

The  sole  question  Involved  Is,  whether  the 
preferred  stockholders  are  entitled  to  have  their 
shares  of  stock  declared  to  be  a  lieu  on  the  prop- 
erly of  the  Company  next  after  the  first  mort- 
gngc.  As  the  question  arises  on  demurrer,  the 
allegations  of  the  cross-bill  are  to  be  taken  as 
true.  The  Ohio  and  Mississippi  Railroad  Com- 
nany,  having  been  incorporated  by  Indiana  in 
Feliruary,  1848,  was  incorporatea  by  Ohio  in 
llarch,  1649,  and  by  Illinois  in  February,  1351. 
Under  a  second  mortgage  made  by  It  In  Janu- 
ary, 1 8M,  all  the  property  and  tranchiseB  of  the 
Illinois  CompaDV  were  sold,  on  a  foreclosure  of 
tbnt  mortgage.  In  June,  18S3,  to  the  Ohio  and 
Missi^ippi  Railroad  Company,  an  Illinois  Cor- 
poration created  in  February,  1861,  for  the  pur- 
pose of  purchasing  the  propertyand  franchises 
of  Uie  Illinois  Corporation  of  February,  1951. 
The  property  and  franchises  of  the  Indiana  und 
Ohio  Corporotions  were  sold,  under  judicial  de- 
creee,  in  January,  1867,  subject  to  certain  mor^ 


agreement  of  auditors  and  stockholders  of  ttao 
Ohio  and  Mississippi  Railroad  Company  of  Indi- 
ana and  Ohio."  By  It,  Allan  Campbell  and 
others  were  created  tnisteea,  for  the  purpose  of 
providing  for  and  protecting  claims  of  judgment 
creditors  and  other  persons  holding  liena  on  tlM  CS*11 
property  and  (rancnises  of  tbe  Company,  and 
also  certain  holders  of  unliquidated  demands 
against  It,  and  also  the  interests  of  the  stock- 
holders of  the  Company.  Such  interests  of  tbe 
creditors  and  stockholders  became  vested  in  the 
trustees  from  time  to  time,  so  that  on  tbe  Uth 
of  Seplember,  1867,  they  were  the  owners,  sub- 
ject to  the  lerms  of  the  tnut  agreement,  of  the 
rights,  claims  and  interests  of  all  the  crediton 
and  atockholden  of  the  Company  in  Its  prop- 
errand  franchises,  except  tboae  existing  unda 
a  first  mortgage  nude  In  Hav,  1658.  Tbe  trust- 
ees issued,  in  exchange  tat  the  interests  they  ao 
acquired,  certificates  In  two  classes,  preferred 
and  common.  Under  an  amendment  made  in 
April.  18C3,  to  the  trust  agreement,  tlie  tniatees 
purchased,  for  the  benefit  of  the  trust  and  the 
persons  interested  therein  under  the  agreement 
of  December,  1858,  all  the  stock  and  a  portion 
of  tbe  bonds  of  tbe  Illinois  Company  at  1851, 
sometimes  called  the  Western  Division.  On  the 
14tl)  of  September,  1867,  the  certificate  bolder*, 
by  an  instrument  known  as  "Amendments  to 
the  trust  agreement>of  December,  1838,"  re- 
solved that  the  truBtees  had  made  the  pnrcbaae 
of  January,  1867,  for  the  benefit  of  those  inter- 
ested inthc  trust  agreement  of  December,  1838, 
and  had,  in  virtue  of  the  Amendment  of  April, 
1863,  purchased  all  tbe  stock  and  a  portion  of 
tbe  bonds  of  the  lUiuoia  Company  of  1851 ;  that, 
by  such  purchases,  the  whole  road  from  Cin* 
cmnati  to  St.  Louis  had  become  the  property  of 
the  trust,  subject  only  to  outstanding  mort- 
gages; that  it  was  the  Intention  of  alTpartles 
interested  in  the  trust  to  form  a  new  corpora- 
tion, to  which  tbe  entire  i '~   *  "" "  

might  be  transferred,  b 


CO.JMEL  L,  3aS;_BaU^.v.  Han.,  Btc,  B.  B.  Oo.  H  D. 


IB  Am.  Bep..  US :  Ibodounll  r.  Jersey  Imp.  Holal 
Co.. S  Hem, *  mLsS;  nUsburgb,  eto.,  K.  R.  Co.  v. 
Alleglui»Oo„ eSPa.  St., m :  TGompwin  r.  Bile  Kv. 
OCkTlCHow.  PrHflS:8.C..ll  Abb.  PrN.  8.,  188, 

Under  a  power  to  Issue  a  certain  numtier  <a  sbaiea 
of  pnterred  stoek,  the  stookholden  cannot  by  reao- 
lutlonauthorlntbelmueofBffrealerQuniber.  Hel- 
bado  T.  Hamflton  W.  N.,  a  L.  rr.  H.  &,  GTS; »  L.  T. 
IJ.BL,86f. 

The  oonrt  will  leave  dividends  on  ooounoo  alook 
lanelv  to  tbe  dlscreUoo  of  tbe  director,  Init  will  In. 
quire  Into  tbe  affairs  of  the  oompanrand  require 
"  --artheounentprofllaor— * ' — 


parmentol 
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atreement,  wben  lustlce  may  require.  Bailey  v. 
Han- etc,  R.  B.  OO-  N  U.  SiTXXI.jBll ;  affg.  1  Dnl, 
ITiret.  John  V.  Brie  Uj.  Co.,  »  XJ.  B.,  xSn.,  TtS; 
afta.  10  Blatob.,  ffl :  Balaa  V.  Aodroaoonln,  etc.  &. 


iUta.  10 Blatolt.,ffl:  Balaa  V.  AuuiiwuHH'i^  <"».. Ik 

B. Co.,  VliuCjn :  WIUMon  V. Hlcb.. etc.. K. U.  a>_ 
13  Allen,  400-.  Barnard  V.  Vt  *  Haas.  it.  O.  CO.,  T  Al- 
len, BUii  Uolaustalln  t.  Detroit,  hUk  B.  R.  Co.   fl 


Xicfaj,  ICOi  Tbompaon  t. 
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T..  «l:  Prou^  v.  Mkib..  etc,  a  B.  Co..  1  Hud,  Km  i 
Vest  Cheater,  etc,  R.  B.  Cc  v.  Jackson,  71  Piv  St., 
n:  Rutland  h.  B.  Cc  V.  Ttuall,  K  Vt.,  Saa. 
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CorpoMSoB  ihenltl  eonalat  of  85,000  thaxea  ot 
prenrred  stock  and  900.000  abarcB  of  commoii 
Mock,  being  in  all  $!IS,GO0,000  of  itock,  which 
■hoold  be  issoed  anil  diMributed  to  the  ownen 
of  tntiteea*  certiScatea  [^(litered  on  the  booki 
of  the  trust,  as  follows,  namel;:  to  ownen  of 


[SMI  eveiT  ilOO  of  preferred  certiltcaies;  that  it 
should  be  declared  upon  the  face  of  said  pre- 
ferred stock  that  ftia  to  be  and  remain  a  nrrt 


claim  apon  the  property  of  the  Corporation 
after  its  indebtedness;  that  the  holders  thereof 
shall  be  entitled  to  teceire  from  the  net  earn- 
ings of  the  CompanT  seven  percent  per  annom 
upon  the  amonnt  of  said  stock,  payable  semi- 
annually, "And  to  have  such  Interest  paid  in 
full,  for  each  and  every  year,  before  any  pay- 
meat  of  dividend  upon  the  commoo  stock  of 
said  Corporation,  and  that  whenever  the  net 
eamlngs  of  the  Corporation  which  shall  be  ap- 
plied ID  payment  of  lalerest  on  the  preferred 
— *-  inaoi  dividends  on  the  common  stock 


shall  be  more  than  sufficient  to  pay  both  mid 
interest  ot  7  per  cent  on  the  preferred  stock  in 
ftili.  and  T  'per  cent  dividend  upon  the  common 
Mock,  for  the  year  in  which  said  net  earnings 
are  so  applied,  Uien  the  excess  of  such  net  earn- 
ings, after  such  payments,  shall  be  divided  upon 
the  preferred  and  common  stock  equally,  shan 
by  share-,"  thst  the  common  stock  should  be  ia- 
•ned  to  holders  of  common  certificates  at  the 
same  rate:  that  the  new  Corporation  should  be 
authorized  to  create  a  new  mortgage  on  its  en- 
tire property,  consisting  of  three  hundred  and 
forty  miles  of  railroad  from  Cincionati  to  St. 
Louis,  and  upon  Uie  contemplated  impmve- 


menta  thereon,  for  an  amount  not  esceedins; 
tfl.OOO  000,  f4,000',000  whereof  should  be  used 
«.iclusiTely  to  take  Up  the  then  outstanding 
bonds  Issued  under  the  mortgaKes  theretofore 
created  on  said  road;  that,  If  a  branch  should 
be  built  toLouisv{1le,the  new  Corporation  might 
increase  tlie  preferred  stockat  the  rate  of  (10,000 
fur  each  mile  in  length  of  such  branch,  and  the 
$6,000,000mortKageiatheamount  of  $10,000  for 
encfamDeof  sudibraiicli;  and  that  holders  of 
the  outstanding  bonds  of  ttie  old  CompanT,  both 
eastern  and  western  divisions,  and  uolders  of 
bonds  to  be  issued  by  the  new  Corporation, 
should  be  entitled  to  one  vole  for  each  |100  of 
bonds  so  held,  at  all  stockholders' meetings,  and 
oa  all  affairs  of  the  CorporatioD. 

Under  statutes  of  Indiana  and  Ohio,  Allsn 
Campbell  and  others,  as  sudi  trustees,  became 
a  Corponriloii  in  those  Slates  by  the  name  of  the 
Ohio  and  Mlssiadppi  Railway  Company.  Its 
capital  stock  was  tlied  at  SS.OOOahares,  of  |100 
«sdi.  ot  preferred  slock,  and  800,000  shares,  of 
IWS]  ^OOeach.  ofoommonstock,aDdprovision was 
mad^  In  ttie  certificate  oS  incorporation,  for  In- 
creasing its  preferred  stock  in  an  amount  not 
ezoeedtag  |10,000  a  mile  for  each  mile  of  a 
branch  to  Iiouurille.  In  November,  1867,  the 
IIUdoIs  Company  and  the  Indiana  and  Ohio 
Company  were  consolidated  under  the  name  of 
the  Ohio  and  Mississippi  Railway  Company,  by 
artidea  of  oonaolidation  which  provided  for  1»- 
•uing  i»eferred  and  common  cai^tal  stock  of 
the  ctmsoUdated  Company  to  the  extent  above 
■Uled,  and  that  the  consolidated  Corporstlon 
aboola  be  authorized  to  create  a  new  mortgage 
1MU.S. 


on  the  road  for  18,000,000,  of  which  t4,000.000 
should  be  appropriated  and  used  to  take  up  the 
then  existing  mortgage  bonds  on  the  property, 
and  should  have  "AJT  such  further  powers  and 
rights  as  are  conferred  and  contemplated  in  ccr- 
tatD  amendments  adopted  by  the  certificate  hold- 
ers at  a  meeting  held  by  them  on  the  14th  day 
of  September,  A.  D.  1867,  of  an  agreement 
dated  December  liHh,  A.  D.  1858,  of  the  cred- 
itors and  stockholders  of  the  Ohio  and  Mimiv 
sippi  Railroad  Company  ot  Indiana  and  Ohio, 
said  agreement  representing  a  trust  which,  at 
the  date  of  said  Bmendments,  embodied  the  en- 
tire ownership  of  the  property  of  both  said  com- 
panies ao  consolfdaiM." 

The  consolidated  Company  Issued  preferred 
stock  to  the  amount  of  85,000  shares,  upon  cei^ 
tificalea  in  the  foUowing  form: 

"Ohio  and  Mlsslsdmii  Railway  Companr. 

Reorganized  ana  consolidaled  1087. 

Prtfemd  iloek. 

This  is  to  certify  that is  raUtled 

to shares  of  the  preferred  capital  stock 

of  the  Ohio  and  Hississippi  Railway  Company, 
of  tlOO  each,  transferable  only  on  the  books  of 


id  Company,  in  the  City  ot  New  York,  in 
person  or  byattomey,  on  the  surrender  of  this 
certificate.  Tlie  preferred  stock  is  to  be  and  re- 


main a  .  .     .     , 

poradon  after  its  Indebtedness,  and  the  holder 
thereof  shall  be  entitled  to  receive  from  tlic  net 
eamln;^  of  the  Company  seven  per  cent  per  an- 
num, payable  semi-annually,  ana  to  have  such 
Interest  paid  In  full,  for  each  snd  every  year, 
before  any  pnyment  of  dividend  upon  the  com- 
mon stock;  and  whenever  the  net  earnings  of  [ 
the  Corporation  which  shall  be  applied  in  pay- 
ment of  interest  on  the  preferred  stock  and  ot 
diTidends  on  the  common  slock  shall  be  more 
than  Bultlcient  to  pay  both  said  interest  ot  seven 
percent  on  the  preferred  stock  in  full,  andsev- 
en  per 'cent  divldeDd  upon  the  common  stock, 
for  the  year  in  which  said  net  comings  are  so 
applied,  then  the  excess  of  «ucli  net  earnings 
after  such  payments  sbsll  be  divided  upon  the 
preferred  and  common  shares  equally,  snare  by 

Those  preferred  shares  were  Issued  in  ex- 
change for  the  trustees'  preferred  certificates, 
in  pursuanceof  the  resolutions  of  September  14, 
1807. 

The  croBB-bill  alleges  that  the  certificate  hold- 
ers, by  the  resolutions  of  September  14, 1987. 
Intended  and  declared  that  the  preferred  stock 
to  be  Issued  should  give  to  its  holders  not  only 
a  preference  In  respect  to  dividends  over  tlM 
common  stock,  but  also  the  preference  of  a  spe- 
ciflc  and  continuing  lien  and  security  upon  the 
property  of  the  new  Corporation,  next  alter  the 
then  eiistlngmortgageindebledneas;tlintltwas 
in  accordance  with  and  In  execution  of  tUa  In- 
tention that  the  certificate  tuddeia  further  r» 


it  should  be  and  remain  a  fliat  claim  upon  the 
property  of  the  Corporation  after  its  Indebted- 
ness; that  the  indebtedness  referred  to  In  the 
resolutions,  and  In  the  preferred  atock  certifi- 
cates, was  auch  indebtedneas  only  aa  should  arise 
under  the  $6,000,000  mottgage,that  amount  be- 
ing derigoed  to  repreaent,  and  having  been  au- 
thorizetTtof  the  pnrpoae  of  taldng  up  and  can- 
celing, the  indebledneai  existing  at  the  time  of 
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tbe  coiuolidntSon  on  the  propertr  of  tbe  tvo 
ConaoIldadDg  CompaDlea;  and  that  the  consoli- 
dated Companf,  under  tbe  articlesofconBolidii- 
tion,  becune  bound  to  perform  the  proridooa 
of  the  amendmenta  of  Buptember,  1807,  to  the 
trnU  agreement,  ai  to  preferred  stock,  and  the 
•ecurlnff  the  nme  on  the  propertf  of  the  con- 
aolidated  CompanT,  to  tbe  f uU  intent  thereof. 

Beaides  the  preferred  stock  to  the  amount  of 
t8,SOO,000,  further  preferred  stock,  in  the  above 
„^_,  lorm,  to  the  amount  of  tSOO.OOO,  was  issued  on 
[8951  (he  building  of  the  Louisvillo  branch.  The 
plalntiSs  in  the  crosB-blll,  aa  owners  of  aharea 
of  such  preferred  stock,  aver  Uiat  thev,  in  com- 
mon with  the  other  preferred  stockholders,  had 
and  have  a  lien  and  securit;  and  Bret  claim 
upon  all  the  propeKj  and  franchises  of  the  con- 
solidated Company  which  existed  at  the  time 
of  the  oriainal  issue  of  such  preferred  stock,  in 
or  about  the  year  1867,  next  after  and  subject 
only  lo  the  uidebledness  under  the  $6,000,000 
mortgage,  aa  authorized  by  said  artldea  of  cou- 
•olidation,  as  represeatine  and  designed  to  cov- 
er and  cancel  the  onlv  indebtedness  on  either  of 
the  consolidated  roads  which  was  outstanding 
at  the  time  of  such  consolidation,  and  are  en- 
titled to  the  payment  of  interest,  as  stipulated 
In  the  certificate,  out  of  aucb  net  earnings  of  the 
Company  as  may  remain  after  payment  of  in- 
terest on  first  mortgage  bonda,  and  In  priority 
and  preference  to  the  payment  of  any  interest 
or  Indebtedness  under  any  mortgage  subsequent 
in  date  to  the  fiist  mortgage,  that  being  a  mort- 

Bge  executed  in  December,  1867,  under  which 
nds  to  the  amount  of  about  $0,600,000  have 
been  Issued.  Under  the  so-called  second  mort- 
gage, issued  In  March,  1871,  and  sought  to  be 
foreclosed  in  the  original  suit,  14,000,000  of 
bonds  have  been  issued.  The  other  mortgage 
sought  to  be  foreclosed  in  the  original  suit  is 
called  the  Springlleld  Division  mortgage,  and 
was  executed  in  January,  1875,  to'  secure 
H,000,000  of  bonds. 

The  bill  prays  for  a  decree  that  such  preferred 
stockholdets  are  entitled,  as  such,  to,  and  have 
always  had,  a  specific  and  continuing  lien  and 
security  and  first  claim  upon,  and  in  all  the 
property  and  franchises  of  the  Company,  next 
after,  end  subject  only  to,  the  interest  and  se- 
curity therein  which  ia  given  under  the  first 
mor^^  of  December,  1867,  and  have  been  and 
are  entitled  to  receive  seven  per  cent  interest 
upon  their  share*,  out  of  the  net  earnings  of  the 
Company  remaining  after  the  payment  of  inter- 
eat  to  the  holders  of  the  firet  mortgage  bonds.  It 
also  prays  that,  in  any  decree  of  foreclosure  of 
eittier  of  the  mortgages  so  sought  lo  be  fore- 
closed, the  rights  of  the  preferred  stockholders 
may  be  declared  to  be  a  lien  and  security  on  Uie 
property  and  franchises  of  the  Company  next 
after  that  secured  by  Uke  first  mortgage  of  De- 
raggicember,  1867;  that.  In  ceseof  foreclosure  of  the 
first  mortgage,  all  surplus,  after  the  satisfaction 
of  claims  thereunder,  be  applied,  first,  to  pay- 
ment in  full,  orprv  ra(a,of  the  par  value  of  todr 
■hsres,  to  the  preferred  stockholders;  and  that, 
in  caae  of  forecloeure  of  either  the  second  mort- 
cage  or  the  Sprinirneld  ptvlsion  mortgage,  the 
aeoree  therein  abau  provide  that  any  sale,  in  ^ 
ther  nf  such  cases,  snail  be  subject  to  not  only 
the  amount  due  under  tbe  flnt  mortgage,  but 
slao,  and  next  In  order,  lo  the  amount  at  par  of 
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the  preferred  slock,  with  all  tinpafd  Interest  due 
thereon,  at  seven  per  cent. 

The  rights  of  the  holders  of  preferred  atodc 
In  (his  case  must  be  determined  oy  the  language 
of  the  stock  certificate.  That  Is  exact^  tfio 
same  as  the  language  of  tlw  written  instruments 
which  preceded  the  issuing  of  the  certiflcates. 
The  shares  are  shareeof  the  o^tal  stock  of  tbe 
Company,  though  shares  with  different  priv- 
ileges from  shares  of  the  common  slock.  The 
certificate  declares  the  quality  of  the  preferreA 
stock  in  two  respects:  1,  its  relation  lo  the  prop- 
erty of  the  Company;  i,  its  relation  to  l!w  net 
earnings. 

As  to  the  property.  It  is  declared  that  the  pre- 
ferred stock  is  to  be  and  remain  a  first  claim  on 
the  property  of  the  Company  after  its  indebted- 
ness. But  It  is  Block  and  part  of  tlie  cipilal 
stock,  with  the  characteristics  of  capital  slock. 
One  of  such  characteristioi  ia,  that  no  port  of 
the  property  of  a  corporation  shall  go  to  re- 
imburse tbe  principal  of  capital  stock  until  all 
the  dcbls  of  the  Corporation  have  been  paid.  It 
would  require  the  clearest  language  toadmit  of 
the  application  of  a  different  rule  to  any  capi- 
tal stock.  Section  G  of  the  Statute  of  Indiana 
of  June  15,  18GS,  "establishing  provisions  re- 
specibg  corporations"  (1  Davi?  Stat.,  360),  en- 
acted as  follows:  "If  any  part  of  the  capital 
stock  of  «uch  company  shall  be  withdrawn  and 
refunded  to  the  stocicholders  before  the  pay- 
ment of  all  the  debts  of  tbe  Company,  all  the 
stockholders  of  such  Company  shall  be  Jointly 
and  severally  liable  for  the  payment  of  such 
debts."  The  railroad  law  of  Indiana,  of  March 
8,  1860, 1  Davis'  Slat..730,  entitled,  "An  Act  to 
Authorize,  Dcgulate  and  Confirm  the  Sale  of  (39T] 
Railroads,  to  Enable  Purchasers  of  tbe  Same 
to  Form  Corporalions  and  to  Exercise  Corpo- 
rate Powers,  and  to  Define  Their  Righia,  Pow- 
ersand  Privileges,  to  Enable  Such  Corporations 
to  Purchase  and  Construct  Connecting  and 
Branch  Roads,  and  to  Operate  and  HainUiin 
the  Same,"  underwhich  law  this  Company  was 
reorganin;d,  provided,  insectiooO,  that  the  Cor- 
poration  should  have  power  to  "Make  pre- 
ferred stock,  make  and  establish  preference  in 
respect  to  (JiviJends  in  favor  of  one  or  more 
chisses  of  stock  over  and  above  other  classes, 
and  secure  the  same.  In  such  order  and  manner 
and  lo  such  extent,  as  a^d  Corporation  may 
deem  expedient;"  and  section  20  of  the  gcnernl 
law  of  Indiana  of  May  11, 1862,  proviifing  for 
the  incorporation  of  railroad  companies  (1  Da- 
via"  BtaL.TOe),  provided  that  a  corporation  or- 
ganized under  Itmight  issue  "Apr^erred  stock 
to  an  amount  not  exceeding  one  half  of  the 
amount  of  its  capital,  with  such  priority  over 
the  remaining  stock  of  such  company.  In  the 
payment  of  dividends,  as  tbe  directois  of  such 
company  may  determine,  and  shall  be  approved 
by  a  majority  of  the  slockholden."  It  would 
be  difficult  to  tay  that  these  statutory  [«ovisiona 
allowed  any  preference  in  shares  of  capital 


holders  over  ciedlton.  It  is  not  to  be  supposed 
that  those  engaged  in  reorgnnidng  this  Com- 
pany intended  to  violate  the  law  of  Indiana,  or 
the  general  prindplsa  of  law  applicable  to  pri- 
vate corporations.  Nor  is  there  anything  to 
show  that  they  did.  The  language  ol  the  cer- 
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Iti  indebtednoB  should  be  polj,  when  there 
aUould  1m  moueya  to  be  divided  among  stock- 
liolden,  ft  claim  which  should  be  first  as  com- 
inied  with  the  clftlm  of  other  etock.  Claims  of 
Btockholdcis,  aa  such,  on  tlie  ecrpui  of  the  prop- 
erty of  the  compen;  in  which  they  are  stock- 
holders, do  Dot  arise  until  the  debts  of  the 
rt>mMi)7  are  paid.  Until  tticn,  tlie  shares  con- 
fer rights  merely  as  rcgonls  profits  and  rotlng 

1*90]  Jt  la  urged,  for  the  appellants,  that  the  ex 
prcssion  "after  ita  iudetiedness"  means,  next 
after  the  bidebledncss  then  eilsting  ot  then  tu- 
thorizod ;  that  the  preferred  stock  was  issued  to 
the  holders  of  prelerrod  certifiCBtea,  owners  of 
the  property,  as  a  gutui  purchase  money  mort- 
gage on  its  sale:  and  that  tbey  intended  to  pre- 
itcrre  their  position  except  as  to  (he  new  |e,000,- 
000  mortgnge,  because  they  authorized  that  end 
did  not  authorize  anv  oilier.  It  is  very  cerlain 
that  at  beat  tbewon^  "after  its  indebtednesB" 
•re,  by  tliemaelTes,  ambiguous  on  their  face,  aud 
are  as  capable  of  being  applied  to  future  In- 
debtedness at  of  being  limited  to  then  existing 
indebtedness.  Under  the  general  rutee  appli 
cable  to  the  position  of  the  stockholders  of  i 
corporation,  as  renrda  its  creditors,  a  claim  of 
the  kind  here  nuide'  should  rest  on  clear,  and 
1)1  i,  doubtful  langua'ce.  But  the  provision 
vrliich  follows,  as  to  the  rights  of  the  preferred 
Aock  In  the  net  earnings  oflhe  Company,  leaves 
oodoubt  aalothemeaningof  thewhole.  There 
Is  a  uni^  of  right  in  the  claim  of  the  preferred 

. .«. ._  u(  j[jg  Company,  and  in 

o  receive  a  share  of  the 
His  proprictor- 

__., „  „lit  to  receive  from 

them  so  much  a  year,  If  earned,  before  the  com- 
mon sto^  receives  any  dividend  therefrom,  and 
-when  the  two  classes  of  Block  have  eecn  re- 
ceived the  same  specified  amount  out  of  the 
■ymt'a  net  earnings,  he  has  the  ririit  to  share 
equally  In  the  surplus  with  the  Luider  ol  com- 
■noD  stock.  ThuB  he  can  have  no  income  on  hit 
atock  unless  there  are  net  eaminga.  Those  net 
earnings  are  what  ta  left  after  paving  current 
expenses  and  Intereat  on  debt  ana  everything 
else  which  tbe  stockholders,  preferred  and  com- 
mon, asabodycorponite,  are  liable  to  pay.  The 
holders  of  prucrred  atock  have  the  same  rela- 
tion, by  vlrtne  of  the  certificate,  to  the  eorpvt 
ot  tbe  OToperty.whichtheyhave  to  Its  tut  earn- 
ings. Their  position  in  regard  to  both  is  one 
Inferior  to  that  of  all  cteditors.  They  are  not 
preferred  at  to  re-imbnieement  ot  prlndpal,  or 
as  to  a  right  to  net  earnings,  over  anyone  but 
the  boldeiB  of  common  stock.  The  interest  (o  be 
paid  to  them  is  not  to  be  paid  a)»olutcly,  as  to 
a  creditor,  but  only  out  of  net  earnings,  the 

same  fund  out  of  which  tbe  divldi-Dda  on  com- 

(M0]  mon  stock  a.a  to  be  paid.  Though  called  in- 
tereat. It  la  really  a  dividend,  because  to  be  paid 
«n  stock  and  out  of  net  profits  There  was  no 
restriction  ou  the  creation  of  future  indebted- 
ness and,  Dcccssarilj  tlie  net  earnings  of  fui- 
Ufs  biisinesa  would  be  ascertained  in  reference 
to  toe)!  future  indebtedness  and  the  Interest  on 
ft;  and  lbewOTds"iUliidebtediMH,"  in  the  same 
aetHence,  natntally  mean  "  its  future  Indcbled- 


nesB,"  In  reference  to  which  the  net  earnings  nib> 
sequeatly  treated  (tf  are  to  he  ai certalned.  Cred> 
ttors  may  resort  to  the  body  of  their  dabttff^ 
pri^rty  for  Interest  as  well  as  principal.  But 
these  holder*  of  preferred  stock  ore  limited,  for 
any  income  or  interest,  to  tbe  net  earnings. 
There  Is  nothing  in  the  certificate  which  clothes 
them  with  a  mngle  attribute  of  a  creditor,  while 
it  specially  gives  them,  as  stockholders,  an 
equal  interest  wltb  the  common  stockholders  in 
tbe  eicesa  of  net  earnings  In  each  year  after 
paying  therefrom  seven  per  cent  on  ea^h  shore 
of  slock,  preferred  and  common. 

Whatever  poeition  the  holders  of  preferred 
certificates  occupied  before  tbey  accepted  pre- 
ferred Btock,whatcTer  special  rights  oflieo  tliey 
bad,they  become  corporalon,proprictor8,  share- 
holders and  abandoned  the  position  of  creditors, 
and  took  np  towards  existrng  and  future  cred- 
itors the  saoK  position  which  every  stockholder 
In  a  corporatloo  occupies  towards  existing  and 
future  creditors.  Eli  chance  of  gain,  by  the 
operations  of  the  corporatloo,  throws  on  bim, 
as  respects  creditors,  the  entire  risk  <rf  the  loss 
of  his  share  of  the  cajrital.  which  must  go  to 
satisfy  the  creditors  in  cBscof  misfortune.  He 
cannot  be  both  creditor  and  debtw,  by  trirtua 
of  his  ownership  of  stock.    Id  this  case,  all  the 

"-»  holding  trustees'  certificates  united  to 

the  new  corporation,  and  converted  them- 
selves Into  stockbolders  In  tt. 

"t  seems  verv  clear,  that  If  the  trustees,  rep. 
.  jnting  tbe  holders  of  trustees'  certiflcutM, 
had  gone  on  and  operated  the  road  for  them,  not 
organizing  a  new  compan  v,  any  debts  contract- 
ed  oy  the  trustees  In  the  business  would  have 
bad  priority  over  the  claims  of  the  holden  of 
sucb  certiflcntes.  8o,  in  becoming  stocUiolden 
in  tbe  new  company,  with  Uie  rint  to  vote  as 
"  ita  management  aud  to  share  in  ita  eamines, 

ey  must  have  Intended  to  allow,  through  the  rj 
Corporation,  a  priority  ctf  like  debts  over  their 
claims  as  stockholders. 

Tbe  same  principles  must  govern  the  present 

ise  which  were  applied  by  tbia  court  in  8L 
«j/m  V.  Ene  R.  Co.,  22  Wall.,  180  [89  U.  B., 
XXII.,  748],  where  credilon  took  [weferred 
stock.  It  was  held  that  they  ceased  to  be  cred- 
itors and  could  be  regarded  only  as  stoCkhold- 
era,wltli  a  chance  for  dividends  ontof  net  earn- 
ings and  the  power  of  voting,  and  a  priority 
over  holden  of  common  stock,  but  not  a  prior- 
ity over  debts  subsequently  contracted. 

Much  stress  is  laid  on  the  averment  in  the 
.  .OSS-bill,  that  the  existence  of  the  preferred 
stock  and  of  tbe  cerUficates  therefor  and  of 
their  contents  was  known  lo  the  tnisleea  under 
quant  mortgagee  before  those  mort- 
gages were  made,  anolo  the  bondholders  node, 
those  mortgages  before  they  became  such ;  and 
it  is  urged  that  the  assent  of^the  preferred  stock- 
holders to  the  creation  of  the  subsequent  nkort* 
gages  should  have  been  obtained.  The  answer 
to  this  view  Is,  that  the  preferred  stockholders 
'  '  rights  which  made  tbelr  assent  neccs. 
sary  to  the  validity,  as  asainat  them,  of  the 


of  making  the  morigaMs  was  a  sufB- 

cient  assent  of  the  preferred  stockholders,  if  as- 
sent were  necessary,  there  being  do  allegation 
In  the  cross-blU  inconsislent  with  the  fact,  that 
the  Issuing  ot  the  mortgage*  was  known  Ic^  and 
7» 
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portidiMted  in  and  sanctioned  by,  thow  who 
were  holders  of  tbe  preferred  »\ock  when  the 
mortgages  were  created. 

As  to  the  (Jum  that  the  appellants,  if  tliey 
have  no  priorlljorer  the  secoua  mortgage,  have, 
at  all  ereots,  as  agsinst  the  Company,  a  lien 
next  after  the  second  mortgage,  oo  the  proper- 
ly not  covered  by  the  Springfield  Divisionmort- 
rage,  and  tiave,  in  any  aspect  of  the  case,  a  val- 
id claim  OD  the  surplus  assets  of  the  Company, 
after  paying  its  debta,  superior  to  the  claim  o1 
■'■ n  atockholdeiB,  it  is  sufflcient  to  say, 


this  cross-bill,  as  tbey  can  be  raised  and  de- 
cided under  the  answer  which  theae  appellants 
have  Sled  as  defendants  In  the  consolidated  suit. 
T/tt  iaentof  Ou  Oiretiit  Court  U  aJUrmed. 
Tnieoopr,    Teat: 

James  H.  KcKanney,  Clerk,  Sup.  Court,  U.  S. 


14181  MORTON  E.  POST,  Plff.  in  En-., 

JOHN  B.  PEARSON. 

(Bee  B.  a,  Beportarl  ed^  lU-tfS.) 

Ajrtemeni,  partUt  to — effeet  of  dteiiion  oa  de- 


•  1.  An  a^reemeDt  In  wrlUns,  between  **  W 
perlntendeat  of  tbe  Keels  Hlnlns  Company,  p 
of  the  flnit  pert,  andP.,  peitr  of  tbeeBonKl  i 
by  whlnh  "the said  partMKOi  the  first  part" 
to  deliver  at  P.'s  mill,  ore  from  1  3  Keeta 
(omiadb?  tbeoompanrltobe  onisiied 
1^  P.:  and  slcned  by  "  W.,Supt  Keeta  N 
ptuir,^'  and  by  p.,  la  the  eontraet  of  the  u 

t.  ia  order  sustaining  a  defendant's 
andclvbvtbeplaintlll  leave  to  amend,  dn 
elude  tbe  plulntlS  from  renewing,  or  the  c 
entertainlnf .  tbe  nme  queetton  of  law 
■ubaequentliiBi ■*"■ " — 


t^nm 


'.  1883. 

IN  ERROR  to  the  Supreme  Court  of  theTer- 
rltoiT  of  Dakota. 

The  hutory  and  facts  of  the  case  appear  in  the 
opinion  of  the  court. 

Main.  R.  T.  Herrlak,  M.  F.  Morris  and 
William  R.  Steele,  for  plaintiff  in  error: 

There  is  no  proof,  anywhere  In  the  record, 
that  P(»t  eitber  authorized  the  execution  of  the 
written  contiact  Introduced  into  the  case,  or  sub- 
sequently ratified  it  Tbs  proof  is  merely  that 
"-- amemtwrof  a  partnership  known    " 


of  the  contract,  knowing  whence  they  came; 
thnt  Whitney,  who  made  the  contiact,  was  su- 
perintendent of  the  EeetsHiniDgCompaoy|BOd 
tliat  the  contract  was  nnderslood  by  hbth  Whit- 
ney and  Pearson  to  have  been  made  for  tlie  ben- 
fit  of  the  company,  and  not  for  tbe  individual 
bcoeflt  of  Whitn^. 

Tiie  liabilitv  of  Post  can  be  austained  only 
upon  proof  that  Whitney,  in  the  execution  of 
the  contract,  was  authorized  to  bind  him.  Even 

•Head  Dotea  br  Jfr.  jusUee  Out. 


Vtyt^—Whenpnnninorynatt\aUMtdbuimoti 
eer,  bltui  tht  corporaUan:  when  Ott  aMcrr.  Bee  noti 
to  Hltcheock  V.  Buehanan,  Wt  U.  B.,  XXTT.,  1078. 


If  there  were  sucli  proof,  and  the  autjiority  was 
full^  proved,  the  instrument  itself  Islnadmiad- 
ble  in  evidence,  becauae  it  is  not  executed  in  such 
mmmer  as  to  bind  the  principal. 

Story,  Ag.,  sec.  148;  Story,  ConL,  sec  S28; 
aackmU  V.  Amdd,  11  Mass.,  97;  Iiu,  Oo.  t. 
a>e«U,  8  Met,  443. 

It  makee  no  difference  that  the  penon  sign.ng 
the  contract  dgns  as  agent,  or  with  any  other 
ieteripliep«itana;  it  is  still  his  own  contract,  and 
not  that  of  the  principal  whom  he  may  have  in- 
tended to  bind.  This  is  held  universally  by  all 
the  authorities. 

SioTiey.Waxl.1  Cow..«»;Bankr.  Mmteaa, 
1  Den.,  403;  Beaver  t.  Oobtim,  10  Cud).,  SU; 
Jonee  v.  LilOedale,  »  Ad.  &  El.,  4m;  Maget  v. 
.aan'n«E>n,aHeee.  &W.,440;Sfvi'n«v.ai>to-, 
6  Mees.  A  W.,  884;  .^ppMm  t.  Biiik».  6  Ea«» 
148;  DutaU.  v.  Oraig,  3  WheaL',  66;  Tippett  r. 
WaUcer,  i  Mass.,  595;  Fonttr-r.  PaUer,  6 Maaa,, 
68;  WAiUi  V.  Skinner,  18  Johns.,  «n;BUvitU  v. 
Sune,  ieMasB.,4!;^»iflAT.  Jr<>ra«,SWalL,7e 
(76  D.  8.,  SIX.,  597). 

It  does  not  alter  the  case  that  Whitney  and 
Poet  were  partners,  as  one  partner  cannot  bind 
hta  co-partnership  by  an  instrument  of  writiiig 
under  seal  at  least,  without  his  assent  to  tt. 

The  second  ground  of  oompl^t  on  behalf  of 
the  plaintiff  in  error  Is,  that  the  matter  ia  coif 
Iroversy  had  been  adjudicated  In  the  territwial 


the  meritsof  the  case,  is  justas  final  asany  other 
decision,  is  beyond  question. 

It  is  also  true,  that  "A  decision  given  in  tbe 
progress  of  a  case,  whether  right  or  wrong,  ia 
the  law  of  the  case  in  which  It  is  given,  and  biiul- 
ing  upon  the  parttea." 

Btkor  V.  Danteg,  14  Ark..  804;  CWs  v.  Clunfc, 
8  Wis.  ,888;  DeelMtdtf.  Darrittftem.  20  Ala^  92: 
Ttimiu  v.  Doub,  I  Hd., 268;  jCumst.  San  JVan- 
eitee,  S8  Cai..  S91. 

Jir<!wr«.  J.  W.Sndtkand  r<m<SM4  VHsm,. 
for  defendant  in  error: 

A  Judgment  rendered  upon  tbe  inaufRdeacy 
of  the  declaration  and  not  upon  the  merits  of  tho 

mibur  v.  mimere,  21  Pick.,  250;  J6rdt»  1, 
aK/«r(,  126  Mass.,  2S. 

ui  no  sense  was  the  ruling  on  the  demumer  ft 
bar.  It  was  not  a  judgment;  it  was  itot  final; 
plaintiff  could  not  have  appealed  from  IL 

Oniger  v.  Douglatt,  S  N.  Y.,  S71;  Oolman  t. 
DiMtn.  SO  N.  T.,  573;  Arris  v.  AtpinMoB,  10 
Abb.  (N.  8),  187;.,irfffl«ST.  it«,a7N.T.,»4a 

The  instrument  did  not  require  to  be  sealed 
and  it  Is  to  be  treated  as  the  written  evidence  of 
a  simple  contract;  the  seal  adds  nothing  (o  it. 

Btam  r.  WdU,  28  Wend.,  886;  BUnceU  v.  &■ 
dred,  89  Wis.,  «3S;  OiAtonv.  WorOen,  14 WaU.. 
244  (81  V.  S.,  XX..  797);  WomUl  v.  JTwrn,  S 
N.  Y.,  229;  Lawrmee  v.  Tfaylor,  6  Hill.  113; 
BkiToitT  V.  Dof/ton,  IS  Jofana^  664;  Ban4all  v. 
Van  VediUn,  19  Johns.,  60;  lAiinonT.  Onmtijf, 
3Pick..862;  Ainjtv.  Hitterson,  7 Cranch,  890. 

But  Uiis  distinction  Is  unimportant,  in  vievr 
of  the  fact  that,  in  Dnkota,  all  distincti(»a  he. 
twecn  sealed  and  unsealed  Instnuneat*  are-sbol- 
ished. 

avU  Code.  Dakota,  aec  98S. 

Mr.  Jvttiee  Qrmr  delivered  tlM  oplnian  of 
tbe  court: 

,~       108, U.S. 

D,g,tza:Jb,C-'Oe>^IC 


1881. 


HawXDM  ▼.  BI.4ZB. 


TbU  Ii  ut  action  brouglit  in  an  f  Df erf  or  conit 
of  I>akouTe[Titory,by  JobnB.  Pearson  against 
Alvin  W.  Wlutae;  and  Morton  £.  Post,  copart^ 
nera  under  the  naine  of  the  Keets  Hiniag  Com* 
pany. 

Annezed  to  tLe  complaint  was  a  copr  of  a 
contract  luider  seal,  entitled  "  Memorandum  of 
an  agreement  made  and  entered  into  tlila  16th 
day  of  July,  18T7  at  Central  City,  Dakota,  by 
and  between  A.  W.Wtiitney,  Superintendent  oiF 
the  Eeets  HiningCompuiy,  parties  of  the  flmt 
pan,  and  J.  B.  TeanOD,  port^  of  the  Kcond 

C;"  and  by  which  "theaud  partieaof  the 
part"  agree  to  deliver  at  Pearson'a  mill  in 
Central  Citj;,  gold-bearing  ore  from  Uifl  Eeets 
mine  from  time  to  time,  in  quantitiea  auffldent 
to  constantly  EUjiply  tlie  working  capacity  of  th« 
mill  of  about  thirty  tons  dailv;  and  also  agree 
U  pay  the  sum  of  $S  for  eacb  ton  crushed  and 
mlUed;  and  Pearson  H«re£a  to  run  his  mill  con- 
stant^ upon  that  ore  for  a  term  of  nineW  daj[a 
from  the  date  of  the  contract;  and  which  is 
rigned  and  sealed  as  follows: 

"A.  W.  Whitney,  [Seal.] 

Supt.  Eeets  Mining  Co.jSeal.l 
John  B.  Pearson.  [Beal.]" 

[•iwl  The  complaint  set  forth  the  terma  of  the  con- 
tract,and  alleged  the  plaintiff's  performance  and 
readiness  to  perform,  and  the  defendant's  neg- 
lect and  refusal  to  deliver  ore  as  agreed,  or  b> 
Ey  for  crushing  and  milling  what  Uiey  did  de- 
er. 

The  defendant.  Post,  demurred  to  Um  coot 
plaint,  t>ecaiise  he  was  not  shown  to  be  ■part; 
to  the  coDtiact  saed  on,  and  because  suffidenL 
facts  were  not  stated  toconatituteacaiiseof  ao- 
tioa  against  him.  Tbeinferiorcourtsustained 
the  demurrer,  and  gave  the  plaintiff  leave  to 
amend  his  complaint 

The  plainUft  tben  filed  an  amended  complaint, 
not  allegingtbe  contract  to  have  tteen in  writing, 
but  setting  fortli  its  terms,  and  alleging  the  other 
facts  substantially  ta  in  the  original  complaint 
The  defendants  answered;  Poet  denying  all  the 
allegations  of  the  amended  complaint,  and  Whit- 
ney admitting  the  making  of  the  contract  and 
denying  the  other  allegaUons. 

At  the  trial,  the  written  contract  was  admtv 
ted  in  evidence,  without  objection;  it  appeared 
that  it  was  mode  by  the  parties  thereto,  and  that 
Whitney,  in  making  it,  acted  In  behalf  and  for 
the  beneflt  of  the  Keeta  Mining  Company,  of 
which  he  was  the  supniniendent,  and  was  un- 
derstood by  the  pUintin  so  to  act;  and  that  Whll^ 
ney,  as  such  superintendent,  afterwards  broke 
the  contract,  to  the  damage  of  the  plaintiff. 

The  plalntiS,  against  the  objection  of  Post, 
and  for  the  purpose  of  showing  that  Post  wae 
one  of  the  real  parties  in  inlerest  and  a  partici- 
pant in  the  results  of  the  contract,  and  that 
Whitney  acted  merely  as  the  agent  of  bimadf 
and  Post  as  principals,  was  permitted  to  intro- 
duce oral  evidence  that  Poet  was  an  owner  ol  the 
Keetsmine,  and  a  copartner  with  Whitney,  un- 
der the  name  of  the  Eeets  Mining  Company, 
in  the  business  of  working  the  mine  and  Laving 
the  ore  from  it  crushed,  and  as  such  copartner 
received  a  large  portion  of  the  proceeds  of  the 
contract,  knowing  whence  they  came. 

The  court  also  declined  to  rule  and  instruct 
the  jury  as  Post  requested,  that  the  order  sus- 
taining his  demurrer  to  tbe  original  complaint 
prevented  a  recovery  against  him  In  this  action. 
t08U.  S. 


Post  alleged  exceptiona  to  both  rulihu,  and 
the  Jury  returned  a  verdict  for  theplaintu.upon 
which  Jadgment  was  renJdered.  CnnqipeaLtluit  [4S0] 
'-'— leotwaaalDrmed  t^tbe  Bunwioe  Court 
Territory.  See,  S  Dak. ,  2S0.  Post  stud 
out  this  writ  01  error. 

It  la  unnecesaary  to  consider  whether.  If  this 
were  to  be  treated  as  a  contract  under  seal,  it 
could  beheld  tobenponlts£acethecoiitrict<rf 
the  Keets  Mining  Company,  and  not  of  Whit- 
ney only,  or  whether  the  oral  testlmmiv  woald 
have  been  admiaslhle  to  charge  Post;  because, 
by  the  Civil  Code  of  DakolA,  "  all  dlsdnctkms 
between  sealed  and  unsealed  instruments  are 


abolished,"  and  "any  Instrument  within  the  [4J|SI 
scope  of  hia  autbori  tv,by  which  an  agent  intends 
lo  bind  his  principal,  does  hind  him,  if  sucbin- 


toit  is  plainly  inferable  from  the  instrument  it- 
self." Civil  Code  of  DakoU  of  18T7,  sees.  &2S, 
1878. 

By  the  subject-matter  of  this  contract, which 
Is  the  deliverv  and  milling  ofore  from  the  Keeta 
mine;  by  the  description  ol  Whitney,  bothlntbe 
body  of  the  contract  and  In  the  signature,  as  su- 
perutendent  of  tbt  Keets  Mlnlnr  Company; 
and  by  the  use  of  the  words  "parties  of  tbe  first 
part,  which  are  applicable  to  a  company  and 
not  to  a  slnele  intfivldual,  the  contract  mad» 
by  the  hand  of  Wbittey  clearly  aopears  npon 
its  face  to  have  been  intended  to  bina  and,  there- 
fore, did  bind  the  company;  and,  upon  proof 
that  Post  was  a  partner  in  the  company,  hound 
him.  Whittle Y.Wvman,l01V.S.,m[XXy., 
lOSO]:  mtekeoelt  v.  Budianan,  105  U.  6.,  41« 

BlKVl.,  1078J;    OoddnxHwA  v.  ZAtqw,   1112 
Bss.,lS3. 
The  order  sustaining  Post's  demurrer  to  the 


reitewing  nor  the  court  from  entertaining  the 
same  question  of  law  upon  a  fuller  development 
of  the  (acts  at  the  trial  on  the  amended  com- 
phdnL    auder  v.  Harn4t.  7  Allen,  887. 


TCTt 


Jamsa  H.  HeKaaner,  Clerk  Bup.  Oouit,  U.  8. 


W.  J.  HAWEIN8  AMD  WALTER  CLARK, 
Assignees  in  Bankruptcy  of  the  Estate  and 
Effects  of  Tbonas  P.  Devkkehz,  Deceased, 
aBanknipt:  WALTERCLAREahs  JOHN 
DEVEREUX,  as  Trustees  of  the  Estate  ot 
the  Said  Tboiub  P.  Dbvbbkuz,  Apptt., 

QRINFILL  BLAEE  r  ai. 

(Bee  6.  C.  Si 


1.  It  h  not  error,  an  the  eieeuUon  of  th 

of  thhcnurt  to  pemlta  tbini  penon  tobeeome  a 
1  rlKlits  not  embraoed  hi  the  tomier 
—  — — of  all  parties. 


;,  thauxh  wroDcfuUr,  as  ax* 


decree,  where  It  w: 

t  Where  one  Mr „, .. . ^, 

ecucorof  a  will,  approprlntea  tbe  gedeial  pi 

estate  to  hlBOvniueuipuy  leaaolas  obarnd  upoi 
blB  land,  tbe  Innd  will,  in  equity,  remuln  cnaTseat>h 
with  ihe  deSdency  In  tbe  jfeneral  paisnual  eitau 


D,B,i..ab,GoOglc 


SUTBEUK  CODST  OF  THl  DHITBD  STATKI. 


Out.  Tkbi^ 


APPEAL  from  the  Circuit  Court  of  tbe Dulled 
Suiea  for  the  Easieni  I^trict  of  North 
Curolina. 

Tbe  bistoiy  and  facta  of  the  case  fully  ap- 
pear in  the  opiDloD  of  the  court. 

Marrt.  A.  B.  Merrlmon.  T.  0.  .FUIdT  Uld 
Waltm-  Clark,  for  appellaoU: 

An  appeal  lies.wben  thia  court  htTing  decided 
ft  cause  OD  a  former  appeal,  sends  its  mandate 
to  the  circuit  court,  and  the  latter  court  has 
failed  to  obeore  and  punue  the  mandate  of  this 

T/u  Laiji  FCkt,  9e  U.  B.,  401  (XZIV.,  BTS) ; 
««<MrtT.«iiam<»i,»7U.8.,86I(XXIV..10M): 
Bun^iAn^  t.  Baker,  108  U.  &,  736  (XXVL, 


466). 
The  c 


_  _B  circuit  court  must  obey  the  mandate 
from  this  court,  and  it  has  no  power  to  rehear 
tbe  case  or  resettle  the  rights  of  the  parties,  or 
to  modify  in  anr  respect,  what  this  court  bas 
established  or  affirmed.  Tbe  power  of  the  court 
lo  sitcli  OM  only  extends  to  tneezecutltm  of  the 
mandate. 


WailT,  OK  (76  U.  a| Xl'x.',  IBofiDuTamt 
*»  a>.,  101  U.  a,  »G  (XXV.,961};  Bteteart  v. 
t'OUunon  (ftmnA;  HumjArey  v.  Baker  {tup:-a); 
C&airet  r.  U.  8.,  8  Row,,eil;  Wettv.  Brathtar, 
14  Pet.,  BI;  JftteAdT.  U.  8.,  IB  Pet.,  02:  R. 
it  Oo.  V.  &i(«er.8  WaH..610C68D.S.,XVII., 
«om. 

Mei^.  B.  F.  PhDlipl,  F»biiia  H.  Bn»< 
1»«e  and  Jchn  W.  HinMak,  for  appellees- 

3fr.  Juttiet  Mftttbewi  delivered  the  oplu' 
Ion  of  the  court; 

A  former  appeal  in  this  cause  was  disposed 
of  by  this  coiut  by  a  dedsion  reported  in  Blake 
T.  Bmekiiu,  08  D.  S.,  81S  [XXV.,  IttO],  to 
whlcb  reference  Is  made  for  a  full  statement  of 
tbe  case  as  then  presented.  Tbe&naldecreeof 
the  circuit  court,  there  reviewed,  wm  reveraed, 
and  the  cause  was  remanded  wiUi  directions  to 
take  further  procecdia^  and  eoter  a  decree  in 
accordance  with  the  opinion  of  the  court  as  then 
declared. 

The  snbsequimt  proceedinga  and  decree.upon 
the  mandate  of  this  court,  are  now  brought  here 
for  review,  on  the  ground  that  they  do  not,  in 
•everal  parttoulars,  conform  to  that  mandate. 

A  brid  statement  of  the  case  will  suffice  b 
explain  sod  adlust  the  remaiDing  controveia; 

Tbe  ctmiplainants  below  were  tbe  appellants 
from  file  flist  decree,  and  are  now  appellees. 
They  are,  of  the  nait  ol  kin  of  Frances  Dever- 
euz,  entitled  to  a  share  of  tbe  residue  of  ber 
pereonal  estate  ucdlspoeed  of  by  her  will.  Tbe 
object  of  (be  bill  was  to  obtain  an  account  of 
that  estate  from  Thomas  P.  Devereux,  as  ex- 
[4S4]  ecutoribsMt  (ort.  Including  a  fund,  being  part 
of  a  nun  of  $60,000  mriirinalTy  charKed  upon  renl 
estate  conveyed  to  Tnomas  P.  Devereux  by 
Frances  Devereux,  In  case  she  should  appoint 
the  same  by  will  or  otherwlBe,  and  which.  It 
was  claimed  by  the  complainants,  she  bad  ap- 
pointed bv  her  will  to  her  executors.  The  es- 
tate of  Thomat  P.  Devereux  passed,  by  his 
bankruptcy^  to  assignees  and  trustees,  includ- 
ing the  lands  on  wUch  the  fund  in  quBstion,al- 
leged  to  have  been  the  "ubject  of  the  appomt- 
ment,  had  been  charged.    These  anigneea  and 
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truateea  were  defeodanCa  below,  and  are  now  ap- 
pellants. 

Tbe  charge  upon  tbe  lands  conveyed  to  Thom- 
as P.  Devereux  included  an  annuity,  during  tbe 
life  of  Frances  Devereux,  payable  to  herseli,  of 
$3,000, being  six  per  cent  on  tbe  principal  sum; 
and  as  to  tlieprincipal  sum,  the  tenKuage  of  tbe 
deed  was  "That  the  tiM  Thomas  F.  Devereux, 
his  heirs  or  aadgns,  sbaU  invest  for  or  pay  to  the 
said  Prances,  at  such  dmea,  in  tucb  proportions 
and  in  such  nuuiner  and  form  as  die  shall  di- 
and  require,  to  and  for  her  own  sole  and 
separate  use,  and  subject  to  her  own  disposal  by 
wul,  deed  OT  writings  in  nature  thereof,  or  other- 
wise,  to  all  Intents  and  purposes  (notwithstand- 
ing her  coverture)  as  If  she  were  a/wMaoIe  and 
unmarried,  tbe  ram  of  $60,000;  but  If  the  said 
sum  of  money  or  any  part  thereof  shall  lemaiu 
unpaid,  or  shall  not  be  invested  dniing  ber  life, 
and  if  tbe  said  Frances  shall  not  by  dmd  or  will 
or  writing  in  nature  thereof,  or  by  some  other 
act  pve,  grant,  disuow  or  direct  any  pavment, 
investment  or  application  of  the  same,  tnen  the 
Bald  sum  of  money  or  so  much  thereof  as  shall 
remain  not  paid,  given,  granted,  disposed  or  di- 
rected to  be  invested,  paid  or  appli^  shall  be 
considered  as  lapsing  and  the  charge  thereof  as 
eitinguished  for  the  Denefit  of  tbesald Thomas." 
In  Eer  will,  among  other  bequests,  was  one  of 
$T,SOO  to  Thomas  F.  Devereux,  in  tmst,  to  ap- 
ply the  iocnme  on  the  same  annually  to  tbe  pay- 
ment of  certain  annuities  and  charities  therein 
specified.    There  was  no  residuary  clause. 

Thomas  P.  Devereux,  thouch  named  as  ex- 
ecutor in  his  motlier's  will,  did  not  qualUy  aa 
such;  but,  after  ber  death,  paid  off  tbe  legacies 
mentioned  and  took  poGsession  of  a  Urge  i^ut  of 
her  personal  estate,  so  Bsto  become  Chargeable 
therefor  as  executor  de  loa  tort. 

The  estate  of  Frances  Deveieuxis  represent* 
ed  by  an  administrator  ie  honit  lum  with  tho 
will  annexed. 

The  decree  of  the  circuit  court  In  1874,  which 
was  the  subject  of  the  former  appeal,  declared,  t4Wl 
among  other  ttungs : 

1.  That  Frances  Deverenx  did  not  by  her  last 
will  appoint  the  fund  of  $50,000,  charged  upon 
Uieland,  "To  be  part  of  her  general  personal  es- 
tate in  the  hands  of  ber  executors;  nor  appoint 
the  aotd  fund  at  all,  except  ao  far  as  it  Is  neces- 
sary to  resort  lo  the  same  to  pay  off  the  pecun- 
iary legacies  bequeathed  by  her  In  her  said  will, 
after  exhwistlng  for  that  purpose  what  remains 
of  tier  peraond  asaelo,  after  paj-ment  of  her 
debts  and  genets]  expenses  and  the  costs  of  ad- 
ministering her  estate." 

9.  TIuU  the  complaiDanta  were  not  entitled  to 
any  account  of  the  fund  of  $60,000,  except  for 
the  purpose  of  determining  the  amount  m  ar- 
rears off  the  annuity  of  $8,000  during  tbe  life- 
time of  Thomas  Devereux,  unexpended,  of 
whlcb  unexpended  balance,  and  of  the  remain- 
der of  her  personal  estate  which  came  to  the 
buida  of  Thomas  P.  Devereux,they  are  entitled 
to  an  account, 

8-  That,  in  taking  that  account,  the  aasigneca 
in  bankruptcy  are  entitled  to  be  credited  with 
tbe  amounts  which  Thomas  P.  Devereux  ex- 
pended in  purchasing  the  pecuniary  legacies  be- 
queathed by  Frances  Devereux. 

A  Rtatementof  that  account  was  agreed  upon, 

which  showed  that,  at  the  date  of  his  bankrupt- 

cy.  May  81,  1868,  Thomas  F.  Devereux  was 
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cbkT^eftble  with  $41,889  of  the jjoneralpeiBOnBl 
■saels  of  hlB  mother's  e«tat«,  Uter  pafmeot  of 
debU,  funeral  expenses  md  costs  of  Bdminis- 
IratlOB,  Including  Interest  to  that  dote ;  and 
that  )w  wu  entiaed  U>  credit  tor  989  468.08, 
whicfa  Induded  interest  to  tha  tame  dat«,  for 
the  amount  expended  by  him  In  psfmeut  or  pur- 
cbaM  of  the  pecuniary  legacies  under  the  will, 
lesTing  a  ba&nce  due  from  him  of  |2,l6e.49,of 
which  the  com^inanls  were  entitled  to  one 
third,  or  9728.14  for  which,  accordingly,  a  de- 
cree was  entered  in  their  favor. 

In  lereTBinc  this  decree,  this  court  Mid,  98 
U.  8.,  888  [X±T.,  142], "  Whether.  If  tbefiind 
which  remained  in  the  bands  of  Thomas  P. 
Derereux  at  the  death  of  the  testatrix  had  ex- 
ceeded the  sum  required  to  pay  the  legadei 
Hren  l^  her  will,  that  Is  to  sa;:  the  sum  of 
[426]  ^S,SOO,  the  will  would  hare  been  a  complete 
execution  of  the  power,  covering  the  whole 
fund,  or  only  a  partial  appointment  of  so  much 
u  was  seeded  to  pay  those  legxciee,  it  la  unnao- 
essary  f  l  r  us  now  to  decide.  In  the  view  which 
we  take  of  tbe  other  questions  Involved  In  the 
case,  that  fund  had  been  reduced  so  far  that 
there  was  not  more  than  enough  remaining  sub- 
ject to  the  power  to  pay  the  snms  bequeathed 
It  the  will.  The  execuUon  was  therefore  com- 
plete, and  It  appointed  the  whole  fund  to  tha 
e.tecutors  of  this  will,  who  took  It  under  the 
appointment  as  part  of  the  personal  eetal  * 
the  appointor." 

There  was,  therefore,  error  in  tbe  decree  of 
tbe  drcult  court,  so  far  as  It  adjudged  that  the 
testatrix,  Francos  Devereux,  did  not  appoint  to 
her  executors  the  fund  over  which  she  nsd  the 
power  of  appointment,  "  Except  so  far  an  It  is 
necessary  to  resort  to  the  mme  to  pay  off  the 
pecuniory  leeacles  bequeathed  by  ner  In  her 
mid  will,  ofter  exhausting  fur  that  purpose 
what  remains  of  her  general  osKta  after  pay- 
ment of  her  debts  and  funeral  expenses  and  tbe 
«osiaof  ndministerioc  her  estate." 

After  noticing  and  disposing  of  Other  assign- 
ments  of  error,  not  roatcnal  now  to  be  repeated, 
Uie  judgment  of  the  court  concludes  o-s  follows: 

"  Our  conclusion,  therefore,  is,  after  review- 
ing  tbe  whole  case,  that  there  has  been  no  error 
committed,  except  the  single  one  which  we  first 
noticed.  For  that,  however,  tbe  decree  of  the 
circuit  court  must  be  rereisod  and  the  case 
aent  back,  with  Instructions  to  direct  anew  ac- 
counting and  to  enicr  a  decree  in  conformity 
with  tbis  opinion." 

The  mandate  of  this  court  was  entered  of  rec- 
ord in  the  circuit  court  at  the  June  Term,  1879; 
and  thereupon  Louisa  N.  Taylor  Hied  her  peti- 
tion praying  tobemadea  party,  for  the  punxiae 
of  asserting  her  rlrtt  to  receive  the  value  Of  two 
annuities  to  wUcn  she  claimed  to  be  entitled, 
one  of  9S0  per  annum  out  of  the  fund  of  9''tt>O0 
bequeathed  to  Tfaotnai  P.  Devereux  In  trust 
tar  herself  and  othen;  and  one  of  9100  per  an- 
num, which,  l^  tbe  will  of  Prancea  Devereux, 
was  directed  toM  paid  out  of  funds  arising  from 
the  sale  of  certain  davcs  and  a  house  mA  lot 
t<«CTi '"  Chapol  HilL  It  being  alleged  in  her  petlUon 
l*"^th8t  Thomas  P.  Devereux  had  told  the  house 
and  lot,  received  the  proceeds,  and  converted 
tlie  slavea  to  hia  own  use. 

Service  of  thia  petition  was  accepted,  and  It 
was  agreed  that  It  might  be  heard  at  tbe  r — 
term.  If  practicable.    The  assignees  in  t 
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_  iptcy  filed  their  answer  to  It.  pleading  the 
Statute  of  Limitations,  alleging  that  the  fund  of 
97.000  had  been  raised,  and  that  the  lands  of 
Thomas  P.  Devereux  were  discharged  from  Its 
payment,  denying  that  the  9100  annuity  was  a 
charge  on  (hose  lands,  but  upon  the  bouse  and 
lot  in  Chapel  Hill,  which  sold  for  only  940  and 
the  slaves,  which  it  is  alleged  were  not  sold  by 
Thomas  P.  Devereux,  but  lost  I^  the  result  of 
■■--  -vnr,  etc 

■as  thereupon  agreed  by  the  parties  to  waive 
the  taking  of  the  account  ordered  by  tbe  man- 
date of  this  court  1  and  that  "The  balance  charged 
on  tbe  land  of  ThomaaP.  Devereux,  andwbidi 
Hra.  Fnuicei  Devereux  had  not  disposed  of  dur- 
ine  her  life,  and  which  by  her  will  she  ap- 
pcdnled  to  her  execnton,  vras  on  the  third  (8d)  of 
June,  1849,  the  date  of  ber  death,  the  sum  of 
(9Sl,taT.6^twenlT-one  thousand  nve  hundred 
and  twenty-seven  dollars  and  six^-aeven  centa." 


therein  of  Louisa  N.  Tiqrlor,  were  alto  agreed 

It  vras  further  agreed  thata  oert^n  account 
D,  theretofore  taken,  of  the  geiMral  personal 
assets  of  Prancea  Derereux,  filed  at  Jtine  Term, 
1874,  was  correct,  except  that  the  aasigneet  In 
bankruptcy  insisted  on  an  exception,  to  the  ex- 
tent that  Thomas  P.  Devereux  It  cbaiieable 
only  with  one  half  the  valne  of  tbe  slave*,  osing 
99,990.00,  with  Interest  thereon  to  the  amount 
of  99,823.07,  instead  of  vrlth  the  full  amotml 
charged;  while  the  complainants  Insisted  thai 
the  correctneaa  of  that  account  bad  been  flnallv 
agreed  to  and  settled  at  the  Jtme  Term,  1874, 
but  that  otherwise  the  account  was  In  all  respects 

At  the  NovemberTerm,  1870,  theflnal  decree 
was  made,  from  which  Uie  present  Bpp«d  is 
taken.  The  first  seven  of  the  declarations  In 
that  decree  specifically  follow  the  mandate  ol  [4SS] 
this  court,  and  the  agreement  of  the  parties  •» 
to  die  stale  of  the  accounts,  overrulbg  the  ex- 
ception of  the  assignees,  in  bankrupt^  to  the 
account  D,  cbsrging  Thomas  P.  Devereux  •vltb 
the  value  of  all  tbe  slaves  which  came  to  hit 
hands  after  tbe  death  of  Hn.  Devereux;  tad  in 
this,  we  think,  there  Is  no  error. 

The  decree  then  proceeds  as  followa; 

"8.  It Isturtherdeclared that thes^ Thomas 
P.  Devereux  never  raited  and  apuvpriated  the 
97,000  appointed  to  bim  in  trust  by  the  will  of 
tbe  said  nances  out  of  his  lands  conm'ed  to 
him  by  the  aforesaid  deed  of  July  8, 18W,  and 
that  all  the  annuitants  provided  for  by  said  ap- 
poictment  of  97,000  are  dead  or  have  aban- 
dcDed  their  claims,  except  Louisa  N.  Taylor, 
who  is  still  living;  and  that  noneof  said  annuities 
have  been  pakl  since  the  Stat  day  of  January, 
1868,  except  the  annuity  to  the  taid  Louisa  N. 
Taylor,  which  was  pdd  by  laid  Thomas  P. 
Dereteux  up  to  the  first  day  of  January,  1867; 
and  the  court  doth  declare  that  there  la  a  re- 
lulting  trust  for  one  third  of  said  sum  of  97,000, 
and  interest  thereon  from  thaflrst  day  of  Jann* 
ary,  1868,  to  tbe  plaintiffs,  subject,  bowe*ei,  to 
the  said  Louisa  ».  Taylor's  claim  for  the  value 
of  her  annuity  of  900  per  annum,  one  third  of 
which  value  falli  upon  the  pbintUTt  than  &t 
said  resulting  (rust;  wbicb  said  dalma  of  the 
said  Louisa  N.  and  the  said  plaintiffs  are  flnt 
liena  upon  the  landt  of  tke  tald  Thomaa  P. 
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Danreoz  ot  Uw  proceecb  Iheieof  in  Iho  handi 
of  Uw  defesdaoU,  In  tlie  reUtlTfl  order  Id  which 
Mid  cUlmimrelutherelDaUted.Hiduetobe 
flnt  ptMIn  fall  In  the  defenduita  will]  and  out 
Ot  the  proceeds  of  said  lands. 

t.  Itisfnither  declared  that  the  nld  Thorn- 
ai  P.  Dererauz,  beftwo  NoTerober,  18S2  poi- 
cluMd  up  all  the  other  pecuniary  legacies  be- 
queathed bjr  the  wUl  of  the  «fa  Francea,  and 
after  «id  purcbaae,  and  before  the  daf  ud  date 
kM  aforeaald,  oiaiTerted  to  hla  own  ue  all  the 


ordered  aad  directed  herein  bjr  the  deotdon  and 
decree  of  lald  court,  and  beoanse  from  the  ao  i4aO] 
coonta  already  heretofore  taken  In  thle  cause 
thepartlea  are  able  to  ascertain  br  agreement 
all  ue  results  necessaty  for  the  finail  dMermlni. 
tlonof  this  cause,  without  the  new  aocoontlng 


OB  the  Slat  dqr  of  Hay,  IBflS,  to  for^-ooe  thou- 
sand six  bundled  and  thirty-three  dollars 
($41,688),  claiming  the  same  to  belong  to  him 
to  ladsiy  tbs  said  pecuniary  legacies  and  the 
aforementioned  sum  tit  |T,MO;  and  the  court 
doth  declare  that  the  annuity  of  (IH  per  an- 
I]  num  beqneathed  \fj  the  will  of  the  said  Fiu- 
oes  to  toe  said  lioulsa  H.  Twlor  was  and  b  a 
flirt  lien  on  said  sum  of  t4I,<S8  of  genera]  as- 
sets, andonghl  to  bavebeenflrst  paid  thereout, 
and  that  the  plalnUfb  ou^t  to  have  been  pdd 
Mte  Uilid  of  said  sum  of  senwal  aaseta,  subject 
to  the  burden  <rf  one  Otfid  of  the  tonultj  of 
tlBO  per  annum  to  the  siOd  Louisa  N.  Taylor: 
and  uiat  the  said  pecuniary  legacies  purchased 
t^  the  said  Thomas  P.  Derereuz  as  aforesaid, 
and  the  aforemld  sum  of  $7,G00,  ought  to  have 


a^  Frances  Devveux  on  and  out  of  tha  lands 
<tf  thessld  Thomas  P.  Devereux,  and  the  moa- 
^  to  satisfy  the  same  onriit  to  have  bea  raised 
on  and  out  of  said  land^  and  that  ssld  laodi 
were  exonerated  from  said  burden  by  the  use 
by  the  said  Thomas  P.  Derereux,  of  the  gen- 
eral personal  assets  afcmaald,  whereby  the 
plsinlUb  bare  become  entitled  to  have  their 
■foresaidone  third  Af  said  gensal  personal  as- 
set^ burdened  as  afoiestfd,  paid  outof  the  pro- 
eeeds  of  said  lands  In  the  hands  of  the  defend- 
ants, and  the  s^  Lonlsa  N,  Taylor  has  become 
entitled  to  ha*e  the  T«lue  of  her  aforesaid  an- 
nuity of  $100  per  annnm  paid  to  her  out  of  the 
■aid  ^vceeds  of  the  said  lands,  and  in  prefer- 
ence to  the  said  cisim  of  the  plsintUb;  uditis 
dedsred  by  the  oourt  here  Ihat  the  last  aforesaid 
daim  of  the  said  Louisa  H.  Tavlor  la  a  third 
lien  opon  the  said  proceeds  of  lands  In  the 
hands  of  the  defendants,  uid  the  last  aforesaid 
claim  of  the  pluntilb  Is  a  fourth  lien  on  the 
sane,  and  (hat  both  of  said  claims  are  to  be 
paid  W  the  defendants  oat  of  said  jvoceeds  In 
(he  reUtlre  order  In  which  the  same  are  next 
herdnbefore  slated  In  full.  If  the  said  proceeds 
shall  be  sufficient  to  pay  both  of  the  same  In 
fuU,  and  if  not  sufficient  then  the  claim  of  the 
mM  Louisa  N.  U  to  be  paid  In  full,  and  the 
claim  of  the  iriaintiSi  shall  be  paid  as  far  as 
said  proceeds  shall  extend  to  satltf y  the  aame. 

10.  All  the  parties,  ptaintlO  and  defendant, 
hsTlng  at  June  Term,  A.  D.  ISTS.of  this  court 
Died  an  agreement  In  writing  widving  any  fur- 
ther account,  and  ascertaining  the  balance 
charged  on  the  lands  of  Thomas  P.  Derereux 
for  (he  beneOt  of  Frsnoes  Devereuz  at  Uie  date 
of  her  decease.  In  the  words  and  flgurea  follow- 
ing, to  wit: 

Tin  this  cause  the  mandate  from  the  Supreme 
CouH  of  the  D.  B.  Is  flled,  and  to  avoid  the  ex- 
pense end  delay  incident  to  UUng  (he  accoont 
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P.  Deverenx,  and  which  Hra. 
F.  Derereux  had  not  disposed  of  during  ber 
life,  and  wUdi,  by  her  will,  she  amwlnted  to 
her  executors,  wss,  on  (he  8d  day  of  June,  \9*». 
the  date  of  her  death,  the  sum  of  twen^-on* 
thousand  five  hundred  and  twenty -seven  d<rilarft 
and  sixty-ecven  centB($21,SS7.6^' 

11.  And  the  said  Louisa  N.  Taylor  having. 
»  June  Term,  IttTS,  of  this  court  filed  a  peU- 
tirai  to  be  made  a  party  to  this  cause  aitd  to  s»- 
sert  ber  rights  In  the  premises,  and  having  at 


ty  herrto,  aitd  i(  appearing  h 
said  Louisa  M.  Taylor,  on  the 


hereinbefore  named  against  the  estate  of  said 
bankrupt, Thomas  P.Devereux,  as  a  debt  se- 
cured 1^  lien  on  the  lands  of  the  said  Thomas 
P.  Devereux,  to  (heamonnt  of  (2,020.19,  wllb 
Interest,  and  (he  plalntiSs  havlDg  here  In  open 
court  sssenled  to  the  pttymeot  of  ssld  daim  in 
the  manner  spedOed  and  directed  In  this  d«- 
cree,  tbe  court  doth  declare  that  there  Is  now 
due  to  the  sdd  Louisa  N.  Taylor  upon  tbe  $m 
annuity,  thesumof  $1,196.46,  with  InlereatoD 
|TM.tttl,  from  Nov.  24  ISTft,  and  upi»  tbe 
$1S0  annalty,  thesumof  $3,418.40,  with  inter- 
est on  $3,179.09,  from  Nov.  U,  1879,  diarged 
as  herdnbefore  declared. 

And  theieapon,  it  bdng  obvious  to  the  court 
that  a  new  reference  and  further  accost  In  thr 

rimlsea  b  entirely  useless  and  unnecessary.  It 
Qnslly  ordered,  adjudged  and  decreed  that 
tbe  said  Lonlsa  N.  Taylor  recover  <rf  the  de- 
faidants,WillismJ.HawUnasndWBltor  Clark, 
asripnessin  bankruptcyof  the  estate  and  eSecta 
of  Thomas  P.  Devereux,  deceased,  a  bankrupt, 
and  of  the  ssld  Wslter  Clark  and  the  defend- 
ant, Jno.  Devereux,  snbatituted  trustees  for 
Thomas  P.  Devereux,  deceased,  undertbedeed 
for  the  Pollockland,  cf  July  8,  1889.  the  sum 
of  ($1,194.40)  eleven  hundred  snd  nInety-sIx 
dollars  and  tiH^-flve  cents,  with  interest  on 
$786.08  thereof,  from  84tii  Novonber,  1879,  un- 
til paid,  to  be  paid  and  satisfied  outof  the  pro-  rAsii 
nwlanf  tlw-  xaWnf  the  asM  Pnlkiek  land^  In  ■-***' 


ence  (o  all  other  claims  against  s^  proceeds: 
and  that  tbe  plaintiffs,  Qrinflll  Blake  and 
EHzabcth  J. ,  his  wife  and  Jno.  Townsend  and 
Geo^flana  P.,  his  wife,  do  recover  (A  tbe  said 
defendants,  Hawkins,  Clark   and  Devereux, 


.    dgnees  uv                                   . 
($4,069.78)  forty-five  hundred  and  slxty-nlna 
dollnraandst       — --  -..^  . 


And  that  tbe  said  Louis* 


K.  Taykw  do  f». 
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ooTcr  of  the  i^d  defeodaata,  Bftwidn,  Claik 
and  De-Ttnax,  uBiKoeM  and  tntsMes  a*  «fora- 
nid,  the  aain  of  (ta,  418.40)  thieethounndfoar 
liundred  and  tUrUen  dollara  and  forty  centa, 
with  inteKst  on  ($2,170.50)  twenn-one  hundied 
and  leventy-nine  dollan  and  nf^-nlne  cent* 
thereof  bom  the  24tb  November,  1876,  until 
patd,  to  be  paid  and  utlafied  out  of  aald  pro- 
ceed! of  Bald  Balea  of  aald  Pollock  lauda  In  ihtai 
bands,  iwpectlTelf,  and  next  in  order  nf  pref- 

And  that  the  plalutllfa,  GrlnflU  Blake  and 
Elizabeth  J. ,  hie  wife,  and  Jno.  Townsend  and 
Qeoi^iana  P. ,  hia  wife,  do  recover  of  the  eakl 
defeirauta  Hawklna,  Clark  and  Derereuz, 
truatees  and  asdgneee  aa  aforesaid  (t21,900.4a] 
twenty-one  thouinDd  two  hundred  dollars  and 
f  oit  j-six  cents,  with  interest  on  |18.877.fl6  lher» 
of  from  the  24th  day  of  November,  ISTft,  until 
paid,  to  be  paid  and  Mtbfied  out  of  the  aald 

firoceeds  of  the  said  sales  of  the  said  Pollock 
ands  in  their  hands,  respectively,  and  in  the 
event  that  said  proceeds  BnallproTeaufficieot  to 
pav  and  satisfy  said  last  mentioned  luniinfuU, 
nnd  if  said  proceeds  shall  not  nrove  BufQcient, 
then  as  far  as  said  proceeds  shall  extend  U>  satis- 
fy the  (tame. 

Tliat  the  costs  in  this  cause  incurred,  to  be 
taxed  by  the  clerk,  be  paid  by  the  said  defend- 
ants, auignccs  and  trustees  as  aforesaid,  with 
and  out  of  said  proceeds  of  said  sales  of  said 
Pollock  lands  In  full  and  without  reference  tc 
the  satisfaction  of  the  four  foregoing  sums  ad- 
judged ro  be  paid  out  of  such  proceeds." 

It  is  now  objected  to  this  decree  that  It  Is  not 
warranted  by  the  mandaleof  ihia  court,  Inexo- 
cutionof  which  only  it  could  be  properly  made; 
and  ibnt  If  the  matters  decreed  were  open  under 
the  mandnte,  they  were  adjudind  emaeoasly. 
[4SI]  It  Is  said,  in  the  first  [dace,  that  It  was  erroi 
to  permit  Louisa  N.  Taylor  to  become  a  party 
anu  set  up  rights  not  embraced  in  Iho  former 
decree.  The  obvious  answer  to  this  objection 
is,  thai  It  was  done  by  consent  of  all  parties,  as 
appeara  by  the  record.  And  there  is  no  grr — ^ 
on  which  the  decree  in  her  favor  can  be 
pugned.  Her  annuls  of  |S0  per  annum 
expressly  payable  out  of  the  legacy  to  Thomas 
P.  Deveieux  Id  trust,  in  respect  to  which  bis 
aasigDeea  cannot  be  heard  to  say  that  his  land 
has  Men  relieved  of  the  charce  by  which  the 
fund  waa  to  be  raised,  when,  m  point  of  fact, 
the  fund  never  has  been  raised.  Aa  to  the  an- 
nuity of  tlBO,  allhougb  payable  out  of  a  fund 
vxpreasly  desJEnated,  It  was  a  demonstrative 
legacy,  payable.  In  default  of  that  fund,  out  of 
genetal  Msela,  and  entitled,  therefore,  to  the 
benefit  of  the  fund  of  fSO.OOO,  converted  by  the 
appointment  into  general  personal  eatate,  and, 
as  pert  of  that,  chargeable  on  the  land  as  here- 
after tiiown.  S  Wms.  Exrs.,  pt.  8,  b.  8,  ch.  2, 
sec  8,  p.  [lieo]  Ath  Am.  ed.,  1252. 

It  la  next  obtected  that  the  Nrcolt  court  below 
erred  In  charing  tbe  amount  found  due  to  the 
appellees,  aa  next  of  kin,  entitled  to  share  the 
imdiaposed  reddueof  the  estate  of  Fnwcea  Dev- 
ereuz,  from  Uw  eatate  of  Thomas  P.  Devereuz, 
upon  hi*  real  estate  conveyed  to  him  by  his  moth- 
er. It  la  claimed  that  this  part  of  tlie  decree  Is 
not  Justified  by  the  maod^  and  is  errooeous 
on  principle. 

But  this  view,  in  our  opinion,  cannot  be  sua- 
talned.  Tbe  very  point  ol  our  ionner  dedaloa 
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rhe  language  of 
i  [XXV.Tliai! 
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construed  aa  an  unxdntment  Thelangt 
the  opinion  waa,  96  U.  a,  SS8  [XX 
"We  conclude,  tbenfore,  that  Hn.  I  _  _. 
will  was  an  execution  of  tbe  power  and  aL  _.. 
polntmeotof  the  fund  toher  exeeuloTB.  It  con- 
verted the  fund  Into  her  own  estate,  M  leaat  (o 
the  extent  of  188,600,  if  then  was  ao  mudi  ot 


of  thepardes,  has  beenbroutfit  into  account,  [41 
and  that  the  balance  deoeed  m  favor  of  tbe  ap- 
pellees is  the  true  amount  due  to  tfaran  from  the 
esute  a  Thomas  P.  Deverenx.  This  la  ao,  be- 
cause the  MTSonal  estate  of  Hia.  Frances  Dev- 
ereui  has  oeenlncreaaed.ln  tbe  account  by  the 
addition  of  the  balance  of  this  fund,  according 
to  the  mandate  of  this  court. 

But  that  fund  Is  still  uncollected  and  Is  a  lien 
on  the  lands  of  Thomas  P.  Deverenx  in  the 
handaafhlaaasigneeaandtnistees.  Whyahould 
not  the  securi?  go  with  tbe  debtr  Tbedebtia 
tbe  principal  and  tbesecuiity  an  incident,  which 
necessarily  attends  It  It  certainly  waanoltfae 
Intention  of  this  court.  In  its  former  order,  to 
separate  tbem.  And  when  it  reversed  tbe  de- 
cree of  the  circuit  court  in  order  to  award  to  the 
appellees  the  benefit  of  the  fund  appointed  by 
the  will  of  Mrs.  Devereux,  to  become  port  of 
her  personal  estue,  it  meant  also  to  give  tbem 
the  benefit  of  any  tecnrlty  for  Ita  collection  and 
payment  that  mpointOMnt  famished. 

And  that  such  security  existed,  by  way  of  Ilea 
and  charge  upon  the  laiid,  in  virtne  of  the  ap- 
pointment, and  inures  to  tbe  benefit  of  the  a{K 
pelteee,  aa  entitled  lo  ahare  in  the  general  per- 
sonal estate  of  tbe  testatrix,  is  necessarily  in- 
volved in  the  former  JudgmeM  of  this  cooH 
For  that  Jndgmentdld  not  proceed,  as  seem*  to 
be  claimed,  on  theground  that  the  ^ipointment 
of  that  fund  l^  lbs  will  was  merely  to  the  leg- 
atees, or  to  tbe  use  of  the  legaleest  under  the 
will,  so  that  when  their  legocMs,  were  satisfied, 
no  matter  by  what  means,  tbe  land  waa  dis- 
charged of  its  lien.  On  the  contrary,  that  tudg- 
ment  proceeded  on  the  ground,  that  the  will  waa 
an  appolntanoit  of  what  temoined  d  the  fund 
of  $90,000  as  a  chargeupon  the  land,  lo  the  ex- 
ecutor of  the  testatrix,  so  as  (o  convert  that  ftand 


of  the  leatobiz,  as  expresaly  deduoed  bf  this 

rvidons  of  the  wHL  to  i»o- 
hands  of  harei 


court  from  tbe  ; 


addition  to  tbe  personal  estato  in  possession ,  ad- 
equate to  redeem  the  trades  given  by  the  will, 
so  aa  to  exonerate  that  estate  from  their  pay-  taaM 
ment  That  fund  waanot  alraat,merdyin»M  tw«J 
of  the  general  asaets,  to  enable  Uw  iall«r  to  meet 
the  payment  of  the  legacies.  That  was  tbe  er- 
ror of  the  dicult  court  In  lis  first  decree,  for 
wbldt  It  was  leveraed.  It  was,  on  the  other 
bond,  as  declared  br  this  court,  "Ao  ^>point- 
ment  of  the  whole  fund  to  the  execntora  of  the 
vhotookit  underthe  appointment  OS  MR 
9  personal  estate."  And  that  neooiL  Juat 
what  the  decree  now  undn  review  dectarea, 
that  It  Is  appointed  to  be  lalaid  bj  4  sole  of  the 
3» 
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(and  on  whtdi  It  is  charged,  to  be  paid  into  the 
estate  of  the  teslaCrlr,  for  the  purpose  of  being 
diEtiibuted  to  the  appellees,  u  Ming  the  parties 
entitled. 

Not  only  was  this  fund  charged  npon  the 
real  estate  nt  Thoe.  P.  Derereux  appointed  to 
bis  executors,  so  m  to  become  part  of  the  geo- 
eral  persooal  estate  of  Mrs.  fraoces  Devereux, 
so  that  In  law  the  whole,  iocludinz  the  undis- 
posed of  residue,  became  hable  to  distributiuD 
IS  oue  trust  fund  for  creditors,  le^teea  and 
di«tributees,  in  the  order  of  legal  pnority,  but 
that  order  of  priority  was  changed  by  the  will, 
as  declared  bv  this  court,  so  as  to  make  tlie  fund 
charged  on  the  land  and  appointed  by  the  wiU 
the  primary  fund  for  the  payment  of  the  lega- 
cies, BO  as  lA  authorize  those  entitled  to  the  gen- 
eral personal  estate,  as  in  this  case,  the  next  of 
kin  entitled  to  the  undisposed  of  residue,  to  re- 
quire that,  for  the  purpose  of  paying  tlictic  lega- 
cies, the  specific  fund  char^a  on  the  land  and 
appointed  by  the  wilt  ihouid  be  first  eihauBtcd 
before  resorting  to  the  geoeral  assets  of  the 
testatrix.  This  court  expressly  so  declared  in 
its  Judgment  on  the  former  appeal.  It  said,  98 
U.5..327[XXV.,H1]:  ■'Turning  now  to  the 
will  we  have  before  us,  two  things  arc  evident. 
The  Dm  Is  that  the  testatrix  did  not  intend  that 
the  pecuniary  legacies  given  for  charitable  pur- 
poaes  and  to  pay  annuities  should  be  satisfied 
out  of  her  own  personal  property,"  After  spec- 
ifying the  disposition  majie  of  her  persona]  ea- 
tate  in  possession,  the  opinion  proceeds:  "Thui 
it  appears  tliat,  while  she  gave  pecuniary  lega- 
_.cies  amounting  in  the  aggregate  to  more  than 
l*'*^t23, 300,  she  carefully  withdrew  from  any  posi- 
tive apiillcatioa  to  their  payment  the  personal 
estate  Hhe  owned  in  her  own  right." 

Notwithstanding  this,  Thomas  P.  Devereux, 
Acting,  tliough  wrongfully,  aa  executor  of  this 
will,  and  chargeable  aa  such,  appropriates  the 
general  personal  esbite  to  his  own  uac,tore-in) 
buise  himself  the  amouot  which  he  had  ex 
ponded  in  paying  or  purchasing  the  legacies  , 
and  thus  charges  them  upon  tlie  general  asscta, 
in  violation  of  the  intention  of  the  will  and  the 
rights  of  the  parties  who  liv  law  were  entitled 
to  share  In  Itiat  estate.  Wby  ore  not  the  next 
of  kin  nowentltled  to  stand  in  the  place  of  those 
legatees,  in  respect  to  the  fund  out  of  which  the; 
should  have  bMn  paid  ?  Upon  the  familiar  prin- 
ciple of  mardialing  assete  b;  means  of  subrogo- 
tioD,  when  a  partv,  having  a  right  to  rcsor — 
two  funds  to  the  aetriment  of  another,  eutil 
to  be  paid  out  of  but  one,  baa  teen  satisfied 
of  the  latter,  the  fund  thus  exonerated  will  In 
equity  be  subjected  to  the  payment  of  the  poB^ 
poned claim.  ThisissuehacaKe.  Foritiiilmma- 


claim  against  him.  It  Is  entitled  to  be  nipplied 
out  of  ue  securities  that  attended  the  cuims 
which  it  was  created  to  satisfy,  and  those  secu- 
riliee  are  in  equity  considered  as  subsisting  for 
tliat  purpose.  As  against  Thomas  P.  Devereux 
himself,  if  he  were  In  being  and  in  his  own 
right  defending  against  this  claim  of  the  ap- 
pellees, the  case  would  be  top  clear  for  argu- 
ment. What  greater  rights  have  liIs  nssigneea 
in  bankruptcy,  representing  bis  general  cred- 
itors T  Tlicy  have  come  Into  pos.seK.sion  of  thia  [4991 
real  estate,  but  only  with  the  title  bv  which  be 
held  it,  subject  to  the  specific  equity  dow  as- 
serted against  it ;  and  in  their  bands,  as  iruat- 
ees,  it  must  be  held  and  applied  to  subaeive  the 
purposes  to  which  in  equity  it  is  devoted.  Those 
purposes,  in  our  opinion,  are  correctly  set  forth 
In  the  decree  of  the  Circuit  Court;  and 

/( if,  aecortlinglg,  ^rmed. 

True  copy.     Tesb: 

James  H.  UcKennej,  Oerk,  Sap.  Court,  U.S. 


SAMUEL  CLAHK,  General  Treasurer  of  the 
State  or  Rhode  laLAND,  axd  STATE  OP 
RHODE  ISLAND.  Apptt.. 
*. 

QEORQE  M.  BARNARD  et  ai,.,  As,^imces 
in  Banliruptcy  of  Bostom,  JlABTFOuit  tuo 

EBTB  RAILnOAD  COVFAKT. 

(See  a  O,  Beporter'i  ed.,  43IMail, 

/mmunity  of  Slate  from  tuit,  wtitcr  i>;'— railroad, 
u/ien  corporation  of  a  Slate — pennUy  aj  bond — 
forfdtunfoT  breach  qf  euvenanli — mttiyation 
ofpeitaltg  in  eqaitj/. 

1.  The  Itnniunltv  from  siitf.  bclonsliig  to  ■  PtatB, 
whicb  Isprotectca  tiy  ilie'JoustltulioD.uapeCKOiiiU 
privilege  vblcti  it  hiilt  waive  at  pleasiiie.  sn  tbnt  In 
a  aui^  othorwlae  well  tiroiight,  In  whlob  a  State  baa 
suOlcleDt  luterest  to  •,'DIIUo  It  to  beuume  a  parly  de- 
fendant, ll4  aiipearoDce  in  a  louii  ul  tiie  United 
Stales  is  a  voluntary  submlnrinn  tn  Its  JurlsilictJoit. 

t,  A  rellroad  cnrpomtloa  of  oneStHtewhlrh  pur- 
obason  the  franohlsca  and  railroad  of  anotiier  eoiw 


poaeuciaim.   inia  issuiiu  atase,  ruriiitniiuni-    (opf^uraf or tSo 
leiial  that  Thomas  P.  Devereux  did  not  use  the  |  (tons  where  there 
•peciflc  property  received  by  him  out  of  the  ■  decreed  Inr  "—  ■— 
estate  of  Frances  Devereux  lor  the  purpose  of 
paying  or  purchasing  the  legacies  entitled  to 

Kyment  out  of  the  fund  charged  on  his  land, 
cause  he  has  received  credit,  with  the  assent 
of  the  parties  and  by  the  decree  of  the  court, 
in  hla  account  of  the  general  assets  of  that  es- 
tate, for  the  amount  paid  by  him  on  account  of 
the  legacies.  How  can  he  say,  after  that,  that 
ills  rul  estate  has  been  discliarged  of  the  lien 
by  hla  payment  of  the  legacies  t  The  deficiency 


_, of  the  latter  ataie, 

loT  all  the  rlibte,  privileges  and  powers  , . 

and  Is  made  tubleci,  to  all  the  duties  and  liablliUea 
impoaed  upon  the  latter  corporatloD.  l>eoun]es  la 
rcapeot  to  its  nllroad  In  such  otiier  titaCe,  u  corpora- 
tion id  and  of  that  8tat«. 

a.  Ad  InteutloQ  to  treat  the  sum  named  In  a  bond 
aa  a  penaltr  toaeeure  the  perfunnaDoe  of  the  con- 
dttloa.aDd  totw  discharged  on  payment  of  danuutee 
Biisinff  from  noa-perfomunoe,  cannot  bo  Inferred 
Bi  a  rule  of  law,  or  a  ooncluslre  prenimpdon,  from 
tlip  niere  form  of  the  obllsation. 

" ' — '  -— ilty  will  not  interfere  In  eaaee  Of 

I 1.  gj  covenants  and  condi- 

be  an;  luat  compeiuaUon 


_  ^requites  a  railroad  oorpoiMlon 

to  give  a  bond  In  a  certain  sum  conditioned  that 
such  oorpomtlon  will  compbite  Its  road  within  a 
fixed  tline.  If  tbe  railroad  shall  not  be  built  wlibln 
the  time  limited,  tbe  corporation  must  mv  to  tha 
Btate,  absolutely  and  (or  Its  own  use,  tbe 
In  the  bond,  and  courta  of  equity  wul  ni 
to  mlTljatw  the  penalt*  or  f orf rature. 


tdMa^r.ISSS. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  tbe  District  of  Masanchusetts. 
In  the  year  18S4  tbe  direciors  of  the  Boeton, 
Hartford  and  Erie  IC  R.  Co.,  a  corporation, 
US. 
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diartercd  hj  Oe  StatM  of  Huncbiuetts  and 
Connecticut,  applied  to  the  Oenenl  Ancmblj' 
of  Rhode  Idand  for  anthority  to  tnilld  about 
teren  "'I'*  of  railioad  within  the  limits  of  that 
State.  ^  .      . 

The  Anemblr  paued  the  Act  prayed  for,  In 
IMS,  hut  provided  that  it  ihould  not  go  Into 
effect  unleM  the  said  rallroBd  company,  within 
a  certain  time,  shoold  depodt  in  the  office  of 
the  Qeneral  TRaaurer  of  Rhode  Island,  its  bond 
In  the  nun  ot  flOO.OOO,  that  It  would  compIat« 
nld  road  before  Jan.  1, 1878. 

TlM  bond  was  dulv  executed  and  tiled,  and 
u  nirety  Qie  toad  dellTered  a  certUcate  of  in- 
debtcdDBH  of  the  City  of  Boeton,  for  the  sum 
of  1100,000.  This  certiflcate  waa  accepted  aa 
Htidactorr  aecuTlty  within  the  Act 

The  company  becaioeabankniplln  1870,  and 
the  road  wa«  not  built. 

This  bill  was  flled  in  the  court  l>e]ow,  by  the 
avlgnees  of  .the  company,  against  the  City  of 
Boston  and  Bamuel  ClarK,  0«nenl  Tieasurer  of 
Rhode  Island,  alleging  that  the  bond  had  not 
been  girai  within  Uie  time  tlmlted;  (bat  thedi- 
recton  bad  DO  power  to  give  the  bond;  that  lbs 
company  bad  no  powR  to  accept  the  Act;  that 
the  plautifls  as  assignees  haa  a  right  lo  the 
pledge,  and  praying  toat  the  money  should  be 
ordered  to  be  pud  to  them. 

Clark  demotred  lo  the  bDlfor  want  of  Juris- 
diction and  of  equity.  The  demurrer  was  over- 
ruled, and  Clark  thereupon  flled  his  answer. 

The  case  wsa  then  hearo  upon  the  blU,  answer 
of  Clark,  and  an  agreed  statement  of  tacts,  and 
the  court  entered  an  luterlocutoiy  decree  which 
required  the  City  of  Boston  lo  pay  the  mooc; 
into  the  registry  of  the  court;  ordered  evidence 
lo  be  takm  In  relation  to  any  claim  for  damages 
bT  reoson  of  anr  breach  of  the  bond  to  the  State 
01  Rhode  Islonaj  and  reserved  all  questions  of 
damages  lo  the  floal  hearing. 

Rhode  Island,  without  preiudlce  to  the  de- 
murrer of  Clark,  lis  Qeneral  Treasurer,  now 
flled  a  claim  to  the  fund  In  the  registry  of  the 
court 

DpOB  the  flnal  hearlogirf  the  cause,  the  court 
held  that  Qte  (100,000  was  not  llgnidsted  dam- 
ages,and  that  no  1ml  damages  had  been  proved; 
and  entered  a  flnol  decree  directing  that  the  fund 
in  the  registry  of  the  court  be  mud  over  to  the 
complainants.  Whereupon  Clark.and  the  State, 
appealed  to  this  court. 

A  much  fuller  statemeot  and  history  of  Om 
case  appear  in  the  o^nion  of  Ihe  court. 

Menn.  Cb»riM  Hart,WlUIaM  O.  Boel- 
iMr,  A,  Ai<M  and  Jolut  F.  Tobty,  for  appel- 
knts: 

Tho  drcult  court  shonld  have  dismissed  the 
cause  as  agdnst  the  respondent  Clark,  for  want 
of  jurisdlwun  ;  Inasmuch  as  It  Is  apparent  on 
the  face  of  the  record  that  this  ii^  in  substance 
end  effect,  a  suit  as^ost  Rtiode  bland. 

Q«t.  ofQa.  T.  Madratt,  1  Pet,  110;  Datit  v. 
Orav.  I*  WaU^  BOS,  231  ^  D.  8.,  XXI.. 447, 
VSSh  State  v.  Dofle.  «  Wis.,  aiO,  211. 

The  contract  was  not  vUra  virei. 

Whether  the  Boston,  Hartford  and  Brfa  Rail- 
road CiHDpaoy  had  authority,  under  its  Con- 
necticut Act  of  incorporatioii,  to  accept  the 
Rhode  Island  Act  and  build  the  road  Is  unmo- 
terial,  because  the  companv  bad  long  been  in- 
Dorporated  in  Rhode  Islana. 

11 1.,  AcU  ot  Qen.  Assem.,  Jan.  Sess.,  IMS. 
108  U.  8. 


The  sum  of  |100,000  named  In  tbebcmdwas 
intended  by  way  of  fixed  or  stipulated  penalty 
under  the  statute  or  as  liquidated  damages;  ana 
not  as  a  penal  sum  as  secnilty  forany  umages 
which  the  State  might  toller  in  consequence  of 
the  brea<dt  of  the  bond. 

Wboe  the  parties,  instead  (tf  securlnK  the  per- 
formance of  the  ureement  by  »  penalty,  luive 
fixed  upon  a  certain  sum  by  -my  of  limtldated 
damages,  to  be  paid  in  the  event  of  ue  non- 
performance of  the  agreem«nt,a  court  of  equity, 
except  In  certain  cases  of  waste,  which  wll  be 
noUoed  bereaf ter.refuses  lo  Interfere  In  restrain- 
ing the  recovery  of  such  damages.  Onthispoint, 
see  AvMs  v.  Hoghwtt,  1  Swanst. ,  816,  n.;  Bain- 
ter  V.  Armm,  1  Hocn.  A  Q.,  288;  <S.  0.}.  14 
Jur.,2IUl;  CMmv.  «m«,S  DeG.  U.  AO.,  1: 
(8.  0.},  18  Jur.,  688,  886;  Bkiimar  v.  Davtm,  8 
Johns.  Ch.,  58S;  B.  0.,  17  Johns.,  807;  Living- 
ibm  V.  TSmnUiu,  4  Johns.  Oh.,  48C;  WaJtarr. 
Wheder,  2  Conn.,  888;  9  8Ioit,  £q.  Jux.  per., 
1818;  a  Dan.  Ch.  Pr.,  1606. 

The  cases  which  might  properly  be  died  to 
show  that  the  dantages  In  thu  case  should  he 
Uquldaled  damages,  are  so  numerous,  that  it  is 
dimcuit  (o  make  a  selecthm. 

We  du  the  following  among  the  English 
cases: 

iVnamSy  v.  Adaat^  9  Bro.  P.  C,  480;  Ro^ 
V.  Petfntm,  8  Bro.  P.  0.,  M6;  Zmsi  ▼.  Pter; 
4BurT.,S22S;  Birdmv.  Oloeer,  1  Holt,  JV.  P., 
48  and  n.,-  Aitteg  v.  Wtl^m.  8  Bos.  A  P^  846 ; 
SeiBg  V.  Jenm.  1  Blng.,  808;  Oritdm  v.  BMon, 
8  Car.  A  P.,  840;  FloOer  r.  J)teKt,  8T.  R.  88; 
AoiAyv.  AMnerssf,  IStr.,  447;  OroftM.  Quid- 
imid,  84  Bear.,  SIS;  BotMoO  t.  .^rne,  Irish  R. 
I.  C.  L,B7S;  FMJdv.ITiufs,  SBlark.  N.  P., 
167;  Lea  f.  Whitalctr.  L.  R.,  8  0.  P.,  70. 

And  out  of  the  numerous  American  cases  we 
dte  the  following: 

While  V.  DinoTes,  4  Hobs.,  488;  Pitree  v.  At 
for,  8  Mass.,  S&;  HoOeti  y.  Sing,  7  Met^  088; 
Ohiue  V.  AUen,  18  Oroy,  48;  Jjpide  v.  TWip- 
mm. 8  Allen, 456;  SaU  v.  Ometeg.ti  Allen.  804; 
Mead  v.  WAtetgr,  18  N.  H.,  801 ;  Tingleu  v.  Out- 
I«r,7Conn.,2Bl;iUUAT.  ViBudm, iT Wend., 
447;  Oim'*  v.  Hardr,  8  HIU,  888;  Samon  r. 
BtadU,  T  Johns.,  78;  Phtlan  v.  R.  R.  Ot..  1 
Lans.,  806;  Oothaal  v.  Tabnaagt,  X  E.  D.  Smith, 
676;  ihofay  v.  AdAs,  1«  N.  T.,  460;  MM  t. 
JfoS,  11  Barb.,  187;  JTunc^T.  OUiw.ieBaib., 
888.  Brinter/U^  v.  Otp,  Bar..  80  Barb.,  87; 
Faunae  v.  Burke,  18  Pa.,  460:  nxMO  v.  Bttr- 
n»vft*LB4  Pa.,  880;  Langet.  H''ert,9  OhtoSt, 
020;  ^amitfm  V.  Oe#r(m.6Blackf.,208;  £u/ 
V.  Loalor,  40  Ind.,  80;  Pieree  v.  Jung,  tO  Wis., 
80;  Rgan  v.  Martin,  16  Wis.,  S7;  JTorstf  v.  Rath- 
burn.  48  Ho.,  084;  Oal.  Jfav.  (h.  v.   WriM,  6 


The  following  are  cases  of  bonds  where  the 
courts  have  examined  this  question: 

Miller  v.  BOiett,  1  Ind.,  464;  BmtAY.  BmiOk, 
4  Wend.,  468;  Fitk  v.  Foviler,  10  Cal.,  018; 
Fletcher  v.  Duke.  2  T.  R.,  82;  Mereer  v.  Ming, 
El.  BL  A  EL,  668;  Ohate  v.  Alien,  18  Gray,  42; 
CMAmJ  v.  litlmadge,  9  N.  T..  001;  Bodgee  v. 
Kmg,  7  Met  088;  i&v  v.  Beaitfart,  8  Atk. ,  1 80. 

We  submit  that  the  case  is  not  to  be  gov- 
erned by  the  ordinary  rules  respecting  domues 
under  contracU  between  [vivate  parties,  but  that 
the  stim  of  $100,000  is  a  penalty  oi  fbrfetoife 
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B  Chited  STATXa, 


Oct.  l^ut, 


The  ctK  fiUi  within  tha  principle  of  the  d»- 
daionB  in: 

U.  a.  r.  Batch,  I  Pklne,  SB6;  U.S.  v.  JTonfaO, 
Tuej  (C.  C),  47;  Bmton  t.  ffltwn.S  Atk.,  890; 
ZVwHUfw  T.  AiOm.  1  Boot,  2W. 

Miun.   Robart   I«   Blskop,  John   C 

Or»  Bnd  iTeAn  C  iio«M,  for  kppelleea: 

ThiBcourthu  JoritdlctioDof  thecwe.  Even 
If  Clvk  had  been  described  u  Treasurer,  the 
■uit  would  not  have  been  acalnat  the  State, 
8tm  leas  will  It  be-M,  wben  Ee  1«  aued  simply 
u  an  lodividuaL 

(Worn  T.  ,fiMA,  &  Wheat,  788, 867, 6B8;  Da- 
w  Y.  Ong,  IS  Waa, 908, 220  [83  U.  S.,  ZXI., 
447.  4S3);  7b  ^rf/ivftm  Oate  U.  S.  r.  Let, 
ante,  171);  Ooe.  efQa.  r.  Madraio,  1  Pet.,  110, 
123,  128;  U.  8.  T.  iMm,  ft  Cranch,  llSi  Tht 
Sfrw,  7  WalL,  102  (74  U.  8,,  XIX,  120|;  Tht 
Davit,  10  Wall.,  15  (77  U.  S.,  XIX.,  870). 

TIm  plaintiffs  could  have  recovered  in  this 
suit,  «Tei>  if  the  State  liad  not  appeared. 

A.  a.  T.  BaUet  ColUge,  9  Hod  ,  409;  (MM-n 
T.  (7  A  Bank,  »  WhML,  788,  846,  847;  Aiim 
T.  Orvg  (tufirw). 

But  the  State  lias  appeared  voluntarily  and 
daimed  the  fund,  and  naa  thereby  lubroitted 
Itwif  to  tho  JuHadictloo  of  the  court. 

Brunneiek  t.  Hanirter,  0  Beav.,  1,  80. 

A  corporation  diartered  in  one  State  cannot 
do  acta  in  another  State,  which  are  not  author- 
ized t^  the  charter  altiiough  they  are  permit- 
ted by  such  other  Btate.  "  A  corpDration  cre- 
ated by  statute  can  exerdae  no  powers  and  has 
DO  righta,  except  such  a*  are  expreaaly  given  ~~ 
necessarily  implied." 

Haittvigiony.  Soc^fsAfe.,  MU.S.,  888,  S 
(IXIV.,Tn,  778). 

A  corporation  can  make  no  contracts  and  do 
no  acts,  either  within  or  without  the  Stale, 
which  creates  it,  except  such  as  are  authorized 
by  its  charter. 

Bmk  T.  SaHt^  IS  Pat,  019,  088,  .»,, 

Cb.  v.jfti*fr,68Pa.,826:  Kwwv.  OwnptoB.lB 
R.  I.,  812,  Sup.  Cl   R.  I,  Index  deddoi 
Uaich  T..  1681,  p.  1& 

The  reaMm  wigr  acta  done  without  antborlty 
outside  of  the  incorporating  Btate  are  tiUra  rir*~ 
is  precisely  the  same  as  the  reason  why  a 
dooe  Inside  of  the  State  without  authority  t 
ttOra  etret,  namely:  that  the  capital  stock 
the  corpoiatloa  is  in  tlie  nature  of  a  bust  fund. 

Upton  t.  TnbiUock.  01  U.  S.,  40-48  (XXm.. 
203-300);  Great  Batem  R.  Oa.  ▼.  Tumfr,  L. 
B.  8  Ch.,  140:  see,  also,  Pearte  v.  A  it.  Oo..  21 
How.,  441  (63  D.  8.,  XVI.,  194);  B.  AigUni 
R.  Oa.  T.  Batten  CevnUet  R.  Co.,  11  C.  B  ,  770 
812;  Anbury  R.  0.  A  L  Go.  f.  Ritht.  L.  R.  7 
H.  L.,  603. 

HakliUE  railroad  communication  between  Bos- 
ton and  ProTidence  was  not  within  the  scope  of 
the  charter  or  the  several  powers  given  to  carry 
out  that  scope,  and  wsa  vlira  tiret. 

Batt«m  OountUt  Av.  Oo.  t.  Oiviket,  S  H.  '. 
€as^S81;  Feartev.  R.  R.  Co.  (tapmiHood  *. 
R.B.  ai.,22(;onn.,002;  Pmn.  D.  All.  Bteam 
ffav.  Cl>.  T.  Dandndge,  8  OIU  A  J.,  248:  Batt 
AnsUan  B.  Oo.  v.  Bottom  Covntiet  R.  Oo. 
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has  reaHy  sustained  from  the  failure  to  bnlld 
the  road. 

The  obllntfOQ  Impoeed  by  a  bond  la,  tliat 
the  obllgorls  bound  for  the  damages  caused  by 
the  breach  of  the  condiUon,  to  an  amount  not 
exceeding  the  penal  sum. 

Equity  construed  a  bond  according  to  tlw 
original  Intent,  to  be  an  otdigatlon  lo  poform 
the  condition,  and  accordingly  lield  that  the 
obligee  was  entitled  to  a  decree  diiwtlng  the 
obligor  to  spedflcally  perform  the  act  aet  forth 
in  the  condition. 


MoJ.,  CIS,  6l7,  Olffi  Ucioan  v.  Tretm;  2  P. 
Wms.,  191;  Sumanv.  Walltr,  1  BiO.  (0.  C), 
418,  410;  see,  also,  Blake  v.  B.  I.  Or.,  Finch, 
117,  118;  "niil  V.  Rvland,  1  Ch.  Cas.,  183;  Rtit- 
ton  V.  Gibtoa,  8  Atk.,  895;  £bnh  v.  Martin,  1 
C;ox,  87;  jS,  a,  1  Bra  (C.  0.),  419,  noU;  Si». 
-in  V.  ffotor,  I  Bro,  (0.  C),  418;  Bninoton 

AgKO^,  a  Bro  (C.  C.),  841;  Bertie  v.  FoU- 
tonif,  8  Ch.  Caa.,  129:  Marki  v.  Xarkt.  Free 
Ch.,4e6;  i?i'av.JSawiiH,I8Vea.,40a:18Vea.. 
56;  Rt^iteldt  v.  Pitt,  A  Ves.,  134;  Aaeft*  v. 
SoTnentt,  1  Str.,  447. 

There  an  no  late  cases  in  equity  on  bonds, 
because  the  doctrine  of  equity  has  been  token 
up  into  the  common  law  by  virtue  of  atututea, 
of  which  8  A  9  Wm.  m.,  ch.  IL,  aec.  8,  was 
the  first 

In  1790,  it  was  settled  that  the  main  object 
of  the  statute  being  to  relieve  obligors,  Satilt 
r.  Jaekton.  18  Price,  71S;  Smith  v.  Bond,  10 
Bing.,  125,  It  was  to  be  construed  liberally  and 
to  be  compulsoiy,  Hardv  v.  Bern,  died  in  0  T. 
R.,6S6j  JUmt.  Awome,  OT.  R,  688;  and  to 
Include  all  bonds,  except  those  against  which 
courts  could  relieve  under  other  statutes  with- 
out the  intervention  of  a  Jury.  Bobertt  v.  M«ri- 
ett,  2  Wms.  Baund.,  187,  ed.  of  1846,  n.  2;  CU- 
ti'ni  V.  CoOint,  2  Burr.,  820;  WAsh  v.  Ireland, 
6  East  618;  Leake,  Cont^  144, 1088. 

The  practical  effect  of  this  statute  was  to 
adopt  the  rule  In  equity,  and  was  concisely 
stated  t^  Bamn  Parke  in  Beekham  t.  Drake,  2 
H.  L.,  679,  es9:  "  That  statute  in  effect  mak« 
the  bond  a  aecnrity  only  for  the  damages  reaOy 
sustained." 

The  several  6t«te«,  including  Rhode  Island, 
have  passed  ststutes  in  substance  like  the  En- 
glish statute.  It  is  unneceasaiy  to  comrider  them 
perticnlarly,  becaoae  the  C.  S.  R.  S.,  sec.  961, 
u  explicit  and  to  the  same  effect 

Accoidingly,  nedtber  In  England  nor  Amer- 
ica, neither  in  equity  nor  under  the  statutea, 
has  the  penalty  of  a  bond  been  considered  as 
liquidated  damages. 

Equity  baa  tu  some  cases  refuaed  to  interfere, 
not  because  the  pensl^  la  liquidated  damages, 
but  because  the  penalty  is  the  punishment  Im- 
posed fur  committing  a  crime. 

Beaton  v.  OUmn,  8  Atk.,  390;  Troaevrtr  v. 
Patton,  1  Boot,  260;  U.  8.  v.  MoitleU,  Taney,  47. 

In  some  cases  the  obligee  has  been  allowed  to 
recover  a  sum  equal  to  the  penalty;  not  becausa 
tbe  penalty  was  liquidated  damages,  but  be- 
B  tbe  condition  provided  that  such  sum 


should  be  paid  as  liquidated  damages. 

Fkteher  v.  Dyke.  2  T.  K,  82;  Meret 
ving.  El  Bl.  A  El.,  068;  Ootieat  v.  Talmadge,  9 


,601;  5mf'(/iv.Ani'th,4'Wend..4a8;  Bag- 
leu  T.  Addfe.  16  N.  T.,  409;  Oom  t,  Allen,  IS 

los  V.  a. 
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In  conchukm,  therefore,  It  la  clear  that,  fnnu 
«  period  at  least  aa  earljaa  the  jear  1<60,  dtnni 
to  tlie  preaent  time,  bcnida  have  conatltnted  a 
41stliictc)Baiofiii«trunMnla,tbeeflectofwhicb, 
like  the  effect  of  a  conTefance  to  A  and  fala 
bdrs,  b  alwaji  (he  Muoe. 


ConaequeotlT,  If  in  a  particular  caae  partlea 
have  ezpreased  their  DbllKation  In  the  form  ' 
a  bond,  thdr  liabilitj  la  hereby  deteimlned 


be  an  obll^oa  to  perfcrni  ^e  coDdiiion,  i 

paj  the  damasee  actuf" ■---•• 

pmonoance  thereof. 


The  appellees,  who  were  complnloaiits  below, 
filed  their  bill  in  equltr,  as  amtgaete  In  bank- 
ciiptCT  of  the  Boston,  Hartford  and  Erie  Rail- 
toad  CompaDT,  ^alDst  Bamuel  Clark,  Oeueral 
Treasurer  of  the  Slate  of  Rhode  bland,  and  the 
Oity  of  BoetoD,  and  Frederick  V.  Tracer,  iU 
Treasuier.  The  bill  alleged  that  the  Boston, 
Hartford  and  Erie  Railroad  Companr  waa  a 
corporation  created  by  the  Statea  of  Gonnect- 
fcutandttastachtiaeUsftwthe  pnrpoae  of  build- 


necticut,  and  from  ProTideace  in  Rhode  Ldand 
to  WUlimantlc,  and  from  Wllllmantlc  through 
Waterburr  tothe  slate  line  of  Coanecltcut,  and 
thenoe  to  FlahklU  in  New  York;  that  the  direct- 


ode  Uaod  in  imi  and  obtained  the  pas- 
sage of  an  Actentitled  "An  Act  In  Addition  to 
an  Act  to  Ratify  and  Confirm  the  Sale  of  the 
Hartford,  Providence  and  Fishkill  Railroad  lo 
the  Boston,  Hartford  and  Erie  Railroad  Com- 
pany," by  which  the  company  was  authorized 
to  locate  and  construct  a  railroad  in  ezleorion 
ofitslineof  r^lroadpuichased  of  the  Hartford, 


[4401  connect  withaHasaachuaette  tailrcftd  extending 
through  North  Attleborough  from  Boston,  so 
as  to  make  a  Mntinnoua  me  of  railroad,  in  a 
northerly  and  aoutherly  direction,  between 
Proridencvand  Boston;  that  this  Act  contained 
a  provision  in  the  (ollowtng  lemu:  "  Tbia  Act 
ahall  not  go  Into  effect  unless  the  said  Boston, 
Hartford  and  Erie  Railroad  Companv  shall, 
within  nlnetr  days  from  the  rldng  of  tnis  Gen- 
eral Assembly,  deposit  In  the  office  of  the  Gen- 
eral Treasurer  its  bond.wilh  sureties  satisfactory 
to  the  Qovemor  of  this  State,  in  the  sum  tuf 
«100,000,  thatth^  wlU  complete  their  wid  road 
Wore  the  Ont  day  of  January,  A.  D.  1873; " 
that  this  condition  was  not  complied  with,  and 
that  the  said  Act  therefore  never  took  effect  and 
is  wholly  null  and  void;  thai  after  the  paMoge 
of  the  Act,  the  directors  and  officers  of  the  cor- 
poration, without  authority  and  In  abuse  of  their 
trust  and  duty,  flled  with  one  Samuel  Parker, 
then  the  General  Treasurer  of  Rhode  Island,  a 
a  paper,  porpurting  to  he  the  bond  (rf  the  cor- 
P«wation,iiutwithoutsuredes,  and  fraudulently 
took  of  the  fnnds  of  the  corporation  the  sum  of 
$100,000  and  depodied  the  nnM  with  the  cUy 

108  n.s. 


"Temporary  Loans,  City  of  Boston. 
1100,000.  No.  e. 

This  oertiflea  that,  for  value  received,  there 
wDl  be  dne  b«m  the  01^  of  Boston,  payable  at 
the  office  of  the  dty  treasurer,  on  deraaod.after 
the  first  day  of  December  nest,  to  the  General 
Treasurer  of  the  State  of  Rhode  uland,or  order, 
the  sum  of  $100,000,  with  Interest  at  the  rale  of 
seven  per  cent  ner  annum.  In  current  funda. 

This  loan  bong  authorized  by  an  order  of 
the  dty  CAundl  passed  the  0th  day  of  June, 
1860,  to  antldpate  the  Income  of  the  present 
flnandal  year. 

Interest  will  not  be  allowed  afta  this  note  Is 

jimeSS,  1860.  Alfred  T.  Turner,  AwHtor. 

Fred.  U.  Tracey,  Tnaturtr.  Nathi  B. 
Shurtliit,  Mofor." 

That  Uie  directors  and  offlcera  of  the  com-  [444] 
pany,  without  consideration  and  without  au- 
thori^,  depodled  this  certificate  and  obligation 
with  Uie  Mid  PaAer,  who  received  the  same 
wilboat  warrant  of  law,  and  thereupon  held  the 
same  to  the  use  of  the  railroad  company;  that 
the  corporation  never  accepted  the  Act  of  the 
Legistattireiedted;  that  the  railroad  authorized 
thwby  has  never  been  built  nor  any  work 
done  thereon,  nor  has  the  Stale  of  Rh'jde  Island, 
nor  anydUzen  thereof,  suffered  any  damage  or 
loss  bv  reason  thereof;  that  the  General  Assem- 
bly of  Rhode  Island  considered  ttkat  the  filing 
of  the  certificate  and  obligation  of  the  City  a 
Boston  was  not  a  compliance  vrith  the  Act,  and 
did  not  ratify  the  taking  of  the  same  till  after 
the  bankruptcy  of  the  railroad  company;  that 
said  bankruptcy  was  adjudicated  on  October 
81, 1870,  and  the  complainanta  became  assign- 
ees In  bsokruptCT  of  aald  company  from  that 
date,  and  entitled  tothe  money  represented  by 
the  aald  certificate;  that  Samuel  Parker  hav- 
ing ^ed,  the  respondent  Clark  succeeded  him 
OS  General  Treasurer  4d  Rhode  Maud,  and  came 
into  poaaesslon  cX  the  s^  certificate,  which.  It 
is  allege '  " 
hi  hU  in 

and  to  a ,- 

neverthelcM,  be  threatens  lo  collect  and  with* 
hold  from  them  the  proceeds  thereof. 

The  prayer  of  the  bill  la,  "  That  the  saU  n- 

Sodent  Clark  may  be  decreed  to  have  no 
„  It,  title  or  Interest  in  or  to  the  said  paper 


red,  however,  be  holds  wrongfully,  utd 
individaal  and  not  his  official  capacin, 
the  use  of  the  complainants,  but  whiui. 


spondent  Clark  may  be  i 
right,  title  or  Interest  in  or  to  the  said  paper 
writing  A.  or  in  or  to  the  said  money  so  oepoe- 
ited  with  the  aald  respondent  Trac^,  or  to  any 


part  thereof,  and  that  he  may  be  de<?eed  U 
sign  and  deliver  over  the  said  paper  A  to  your 
OTators,and  may  be  enjoined  and  restrained  from 


Resenting  the  same  to  the  said  nspondent 
Tiacer,  orto  the  said  CiQr  of  Boston,  or  from 
receiving  any  money  or  payment  whatsoever 


thereon,  or  tnerefor  or  any  part  thereof , or  from 

-  ^ving  or  holding  the  said  sum  of  $100,000, 

any  part  thereof  from  the  aald  leepondcnt 


Tiacey,  or  the  said  City  of  Boston,  and  that 
the  said  respondent  Tiacey  and  the  said  City 
of  Boston  may  be  decreed  to  ^ay  over  to  your 
OTstora,  as  sasiKnees  as  sforcsnid,  the  said  sum 
of  $100,000,  with  interest  thereou,  and  may  be 
enjoined  and  restrained  from  paying  the  same  or 
any  parttbereof.orany  money  on  account  there-  [MS] 
of  ,to  thesatd  icn>ondent  Samud  Claric.the  Gen- 
eral Treasurer  01  the  Siau  of  Rhode  Uand,  and 
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SCFRBVE  COOBT  or  THB  UHITKI}  STATES. 


that  jonr  onion  maj  have  nicli  other  uid  fur- 
ther nllef  ai  to  Tour  Honors  shall  loem  meet, 
and  •>  tbe  nature  and  drcunutanca  of  the  case 
■hall  reqtiire." 

To  this  Ull  ademnmr  waa  filed  b;  Ctark,  for 
want  of  Jurladlctioii,  on  the  ground  that  it  wai 
In  aubotance  a  auit  br  cltizeu  of  one  Stale, 
against  the  Stale  of  Rhode  Ishuid.  Thia  de- 
murrer wasOTemded.    Clark  then  filed  hia  an- 


Id  hia  official  capacity,  and  Inatsting  upon  the 
immuolty  of  the  State  from  suit  by  citizens  of 
other  States  as  a  defense.  The  cause  came  on 
for  hearing  upon  the  pleadings  and  proofs, nhen 
an  interlocutory  decree  was  passed,  April  15, 
1878,  ordering  the  payment  of  the  money  due 
bom  the  City  of  Boston  upon  the  loan  certifi- 
cate Into  the  repitry  of  tbe  court,  with  liber^ 
to  the  defendant  Cwk  to  take  and  file  evidence 
in  suppwt  of  aD7  daim  for  damages  by  reason 
of  the  breach  of  the  bond  of  the  Boalon,  Hart- 
ford and  Erie  Railroad  Company  to  the  Ststeof 
Rhode  IMsod;  and  further  ordering,  that 
final  hearing,  and  upon  tilinic  in  court  the  Cv.- 
Uficate  of  indebtedness,  the  Ueneral  Treasurer 
of  the  State  of  Rhode  Island  should  have  and 
reconrof  theaaid  sum  in  the  registry  such  por- 
tion or  the  whole  thereof  aa  sluiuld  amount  to 
the  sum,  if  any,  for  whidi  any  surety  might  or 
for  which  the  principal  obligor  in  said  bond 
would  be  liable,  upon  the  evidence,  either  lOr 
any  penalty  or  damagea  by  reaaon  of  the  nun- 
performanoe  and  brmdb  of  the  conditions  of 
■aid  bond. 

On  Hay  S,  1876.  the  City  of  Boston  paid  into 
court  the  sum  of  $100,000,  and.  In  edoition.the 
interest  accrued  to  December  1,  18G&,  and  sub- 
■equeatly,  on  February  US,  1880,  an  additional 
amount  for  intenct  in  fuU. 

On  Harch  17,  1680,  the  foUnwing  claim  of 
the  State  of  Rhode  laland  waa  filed  by  the  al- 
lowance of  the  court  aa  of  AprD  16, 1676,  after 
....  the  eotiT  of  the  inleriocutory  decree  of  that 
[4461  ^i^.  «^]^  gof,  comes  the  State  of  Rhodelsl- 
and,  by  the  underdgned,  the  aame  counsel  who 
have  appeared  for  the  defendant  Clark,  Geo- 
enl  Treasurer  of  aald  State,  and  without  preju- 
dice to  the  demurrer  of  said  General  Treasurer, 
cl^ma  the  fund  In  (he  re^try  of  the  court" 
This  was  signed  by  counaeL 

Un  final  hearing,  the  fund  was  awarded  to 
the  appelleea;  and  from  that  decree  Clark,  Gen- 
eral Treasunrof  the  State  of  Rhode  Island,  and 
the  State  ot  Rhode  Ishuid  appealed.  Tbe  State 
itself  ia  a  partr  to  the  app^  bond,  which  re- 


apartrtothe        ,     — 

it  the  Stale  of  Rhode  bland  was 

urvener  and  claimant  of  Uie  fund  In  court,  and 
tbat  a  decree  was  rendered  a^nst  it  as  such. 
The  bond,  executed  and  dehvered  by  the  Bos- 
ton, Hartford  and  Erie  Railroad  Company  lo 
the  State  of  Rhode  laland,  is  as  follows: 


"  Know  all  men  bv  these  presents,  tbat  the 
uoston,  Hartford  and  Erie  Railroad  Compaov, 
a  ccrpiiratiun  created  by  the  General  Assembly 


bind  itself  and  its  ncceason  firmly  by  these 


The  condition  of  the  aforowritten  obligation 
is  nich,  tbat  whereas,  by  an  Act  of  the  Oencnl 
Asaembly  of  said  State  of  Rhode  Island,  enti- 
tled 'Ad  Act  hi  Addition  lo  an  Act  Entitled  "Ad 
Act  to  Ratify  and  Confirm  tbe  Sale  of  the  Hart' 
ford,  ProTidence  and  FLshkiil  Ralhwad  lo  tbe 
Boston,  Hartford  and  Erie  Railroad  Company," 
passed  at  the  January  Session,  1660,  said  Bea- 
ton, Hartford  and  Erie  Railroad  Company  are 
authorized  and  empowered  to  locate,  lay  out 
and  construct  a  railroad.  In  exten^n  of  their 
line  of  railroad  tmrcbased  of  the  Hartford. 


dence  I'lantations  in  the  sum  uf  1100,000,  to 
lie  paid  to  aald  Stale  of  Rhode  Island  and  Pruvi  [ 
dence  Plantatluns;  to  which  payment,  well  aod ' 
truly  to  be  made,  the  said  coipontioo  dulh 


City  of  Providence,  thence  running  westerly 
and  northerir  by  a  line  westerly  of  the  state  a 
prison,  a  litlle  easterly  of  tbe  Rhode  Island  Lo- 
comotive Worha,and  thence  by  nearly  a  streigbt 
line  and  crossing  or  nmnlng  near  to  Leonard'a 
Pond,  and  thence  mssing  between  the  Villages 
of  Pawtucket  and  Lonsdale,  and  over  and  above  [44T1 
the  Providence  and  Worcester  Railroad;  thence 
continuing  to  the  easterly  line  of  the  State,  In  or 
near  the  Village  of  Vallcv  FaUs: 

Now,  therdore,  if  said  Bostoo,  Hartford  and 
Erie  Railroad  Company  shall  complete  their 
said  railroad  befon  tbe  flnt  day  ta  January, 
A.  D.  1873,  then  the  afonwritien  obligation 
shall  be  void;  otherwise  be  and  remain  in  full 
force  and  effect. 

In  testimonv  wha«of ,  >^  Boston,  Hartford 
and  Erie  Railroad  Company  have  caused  this 
instrument  to  he  signed  by  John  B.  Eldridge. 
its  president,  snd  its  corporate  seal  to  be  thereto 
affixed,  (his  twenty-third  day  of  June,  lt)6d. 
[I.S.J  BosIon,HBrtfoniandErleR.|l.Cix, 
By  John  8.  Eldridge,  Prtttdmi. 

Executed  in  presence  of — 
Samuel  Ci^rey, 
H-  8.  Barry." 

The  testimony  taken  In  the  cause  pursuant  to 
the  interlocutoij  decree.  It  Is  admitted,  failed  to 
prove  any  damage  or  loss  occasioned  lo  the  State 
of  Rhode  Island, or  to  any  of  its  citizens  or  inhab- 
itants, by  reason  of  the  failure  of  the  Railroad 
Company  lo  comply  with  the  conditions  of  this 

Tbe  first  question  for  determination  on  tbi» 
appeal  is  th^t  of  Jurisdiction,  raised  first  by  the 
demurrer  and  afterwards  by  the  answer  of  Clark . 
General  Treasunrof  the  State  of  Rhode  Isl- 
and, on  the  ground  that  the  suit  was  In  eSect 
brought  agoinBt  a  Stale  by  dtizens  of  anotlicr 
Stale,  contrary  to  the  Eleventh  Amendment  lo 
the  Constitution  of  the  United  States. 

We  are  relieved,  however,  from  its  considera- 
tion by  the  voluntary  appearance  of  the  Slate  in 
Intervening  as  a  claimant  of  the  fund  In  court. 
The  immunity  from  suit  belonginc  to  a  Stale, 
which  is  respected  and  protected  by  the  Con- 
stitution witliin  the  limits  of  the  judicial  power 
of  the  United  States,  ia  a  personal  privIU't'o 
which  it  may  waive  at  pleasure;  so  Lbat  iu  u 
suit,  otherwise  well  brought,  in  which  a  Slulc 
had  aulflcient  inteit^t  lo  entitle  it  to  lecomc  u 
party  defendant,  its  appearance  in  a  court  of 
tbe  United  States  would  be  a  voluntary  sub- 
mission to  Its  JurisdicUon;  while,  of  coiiisu, 
those  courts  are  always  open  to  it  as  a  niikir  in 
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^^^,  coDtTDTeTalcB  between  It  and  citizen*  of  other 

I44BJ  >jut««.  Id  the  preacnt  use,  the  State  uf  Rhode 

Island  appeared  in  the  causeandpreseatedand 

prosecuted  a  claim  to  the  fUod  in  coDtroveny, 


feodani,  aa  by  Ita  inleirendoii  the  proceeding 
became  one  in  the  nature  of  an  interpleader,  in 
which  it  became  necessary  to  adjudicate  the 
adverte  rights  of  the  State  and  the  appellees  to 
the  fund,  to  which  both  claimed  title-  The  case 
differs  from  that  of  Oa.  t.  Jetup  [ante,  210], 
where  the  State  expressly  declined  (o  become  a 
party  to  the  suit  Eind  appeared  only  to  protest 
aeaioBt  the  exercise  of  jurisdiction  by  the  court. 
The  circumstance  tlukt  the  appearance  of  the 
Stale  WHS  entered  without  prejudice  to  the  de- 
murrer of  Clark,  the  Qeneral  Treasurer,  docs 
not  affect  the  result.  For  that  demurrer  could 
not  reach  beyond  the  question  of  the  right  to 
•ue  Clarli  by  reason  of  his  offickl  character, 
which  became  iosigu [Scant when  the  Stale  made 
itself  a  party;  and  in  point  of  tact,  the  bill  was 
framed  loavoidtbeobiectioQ,  by  chargiogClark 
as  a  wrong-doer  ia  bis  ludiridual  ca|»ciCy.  For 
the  groundwork  of  the  bill,  whether  it  l>c  re- 
canted as  directed  against  the  officer  or  the 
State,  is,  that  the  tronaactlon  throughout  was 
void,  as  idtra  tira  the  corporation.  And  Uila 
prevents  the  next  question  to  be  conaideied. 

That  question  arises  and  ia  to  be  delermlued 
upon  the  following  statement  of  facts: 

The  Boston,  Hartford  and  Eric  nidlroad  Com- 
pany was  origtaally^  created  a  corporation  by 
the  laws  of  Connecticut.  Its  charter  conferred 
authority  upon  it  in  these  terms:  "  Said  Bos- 
ton, Haiiford  and  Erie  Railroad  Company  may 
purchase  <  *  *  the  franchise,  tlie  whole  or 
any  part  of  the  railway  or  ndlway  property  of 


whose  line  of  railway, constructed  or  chartered, 
now  forms  part  of  a  ndlway  line  from  the  har- 
bor of  Boston,  passing  through  Thompson  to 
WiilimantiCianu  from  Providence  through  Wil- 
limantlc  to  Hartford,  Walcrbury  and  thence 


toward  tbe  North  River,  with  the  purpose  of 

>]  reachinga  point  at  or  near  Pishkill,  In  the  State 

of  NewTork;  •  •  •   and  said  Boston,  Hart- 


pany  with  which  the  track  of  said  railroad  may 
connect,  in  relation  to  the  business  or  propcrtr 
of  the  same;  and  may  take  leoae  of  any  rail 
rood,  or  may  lease  their  railway  to,  or  may  maki 
Joint  stnck  with,  any  conuei^tiDg  railway  com 
pany  in  the  line  of  and  forming  a  necessary  part 
otandrunninsin  tbe  same  general  direction  as, 
their  said  route.and  between  its  terminal  pointa." 
In  purauance  of  this  authority,  the  Boston, 
Hartford  and  Erie  Railroad  Company  purchased 
the  franchises  and  railroad  of  the  Hartford, 
Providence  and  Fishkill  Railroad  Company. 
This  latter  company  was  a  consolidated  corpo- 
ration, deriving  its  existence  and  powers  from 
the  laws,  both  of  Connecticut  and  Rhode  Island, 
whose  road,  as  defined  in  the  Acts  of  Incorpo- 
ration,  constituted  a  line  within  the  gcncml  de- 
scription contained  in  the  section  (rum  the  char- 
ter of  the  Boston,  Hartford  and  Elric  Railroad 
Company,  already  quoted.  By  a  subseqnent 
Act  of  the  Legialaiure  of  Rhode  Island,  the  sole 
108  V.  8. 


and  transfer  of  the  Hartford,  Providence  and 
"shkill  Railroad,  iu  property  and  franchises, 
the  Boston,  Haitfora  and  Erie  Railroad  Com- 
, .  ny  was  rati^ed  and  conflnned,  so  far  a*  said 
railroad  was  situated  In  that  State;  and  it  was 
thereupon  further  enacted,  that  the""  Said  Boa- 
Ion,  Hartford  and  Erie  Railroad  Company,  by 
that  name,  ahall  and  may  have,  use,  exerdse  and 


Providence  and  Fishkill  Railroad  Company, 
and  be  subject  to  all  tbe  duties  and  liabilities  im- 
posed upon  the  same  by  its  charter  and  the  gen- 
eral lama  of  this  State. '^' 

The  Hartford,  Providence  and  FishkUl  Rail- 
road Con)pany  was,  without  question,  so  far  as 
it  owoetl  and  operated  a  railroad  within  tbe  State 
of  Rhode  Island,  a  cognition  in  and  of  that 
Stale;  and  the  Boston,  Hartfo'rd  and  Erie  Rail- 
road Company  become  Its  legal  successor  in  that 
State,  OS  owner  of  its  propeity,  and  exercising 
Its  franchises  therein,  and  became,  therefore,  in 
respect  to  its  railroad  in  Rhode  Island,  a  oorpo- 
-ition  in  and  of  that  Sute.  _, 

Thereafter,  in  Januarr,  1869,  the  Leglshiture  [4501 
of  Rhode  Island  passea  the  Act  out  of  which 


Ratify  and  Confirm  the  Sale  of  the  Hartfoid, 
ProvidencBond  Fishkill  Railroad  to  tbe  Boston, 
Hartford  and  Erie  Railroad  Company,' "  In  iu 
1st  section  it  ia  enacted  aa  followa: 

"The  BoBton,  Hartford  and  Erie  Railroad 
Company,  a  corporation  created  by  tbe  Genera) 
Assembly  of  the  Slate  of  Connecticut,  are  here- 
by authorized  and  empowered  to  locate,  lay  cut 
and  construct  a  railroad  in  extensiop  of  their 
line  of  tolltoad  by  them  purchased  of  tbe  Hart- 
ford, Providence  and  Fiabkill  Railroad  Com- 
pany, commencing  at  a  point  in  its  said  pur- 
chased railroad  at  or  near  Itsfreight  depot  in  tlie 
City  of  Provideuce,  thence  running  weaterly  and 
northerly  by  a  line  westerly  of  the  state  prison, 
a  little  easterly  of  tbe  Rhode  Isfamd  Locomotive 
Worics,  and  ibence  by  nearly  a  straight  Hue, 
and  crossing  or  running  near  to  Leouara'a  Pond 
(so  called),  and  thence  passinc  between  the  Vil- 
lages of  Pawtucket  ana  Lonsdale,  and  over  and 
aMive  the  Providence  and  Worcester  Railroad; 
thence  continuing  to  the  easterly  line  of  the 
State  in  or  near  the  village  of  Valley  Falls,  there 
to  meet  and  connect  with  a  railroad  extending 
westerly  through  North  Aitlcborough,  from  tho 
direction  of  Boston,  authorized  by  the  Common- 
wealth of  Hassocbiisetts." 

Tbe  Bth  section  of  the  Act  is  as  follows: 

"Soldrailroad,  when  the  same  shall  have  beea 
constructed,  shall  be  managed  and  protected  in 
all  respects  according  to  tbe  provision*  of  and 
be  subject  to  on  Act  entitled  '  An  Act  tolncor- 
porate  the  Providence  and  Ploinfleld  Railroad 
Company,'  and  the  several  Acts  in  addition  lo 
and  amendment  thereof,  and  the  general  laws 
of  tbe  State." 

The  Act  thus  referred  to  as  the  Act  to  incor- 
porate the  Providence  and  Plainfleld  Railrciad 
Company,  was  tbe  charter  of  the  corporation  by 
that  name,  In  tbe  State  of  Rliode  Island,  that, 
bv  consolidntion  with  a  Connecticut  companv, 
formed  the  Hartford,  Providence  and  Fiabkill 
Railroad  Company.  . 

Tbe  13lh  section  of  the  Act,  recited  in  tbe  ^ 
complainant's  bill,  la  as  foilowa: 
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"  Tbla  Ad  shall  not  go  Into  effect  uolesi  tha 
nil)  Boston,  Hartford  and  Erie  Railroad  Com- 
]inny  sball,  within  ninetj  days  from  the  rising 
of  tills  Qenerol  Aesemblj,  deposit  Id  tbe  office 
of  the  QflDeml  Treanirer  its  bond,  with  Buretiee 
■ntisfactory  to  tbe  QOTernor  of  tiiisB(al«,  In  tbe 
turn  of  $100,000,  that  ft  will  complete  its  said 
road  before  (he  Aral  da;  of  Juraar;,  A.D.  1872." 

This  Act  of  the  LegisUture  of  Hhode  Island 


duly  accepted  by  the  stockholden  of  tbe 
iiosian,  Hartford  and  Erie  RaDrosd  ConipanT; 
the  bond  required  hv  tbe  12tb  lectf  on,  as  already 


d  and  delivered;  and  the  cer- 
tificate of  indebtedneffi,  in  lieu  of  sureties,  was 
given  by  the  coinpeny  uid  accepted  by  the  BtAle. 

It  is  now  argued  by  counsel  for  the  appellees, 
that  the  party  which,  in  all  these  transactions, 
was  dealing  with  the  State  of  Rhode  Island  was 
the  Boaion,  Hartford  and  Erie  Ibdlroad  Com- 
|Mny  In  Ite  character  as  a  corpoimtlon  of  the 
btale  of  Connecticut;  (hat,  as  such,  it  had  no 
power,  under  the  durter  granted  by  that  State, 
to  build  or  own  a  railroad  directly  connecting 
Bosloa  and  Providence,  nor  had  it,  as  such,  any 
capadty  to  leceive  a  grant  of  such  a  franchise; 
tbat,conBequently,e«er;thlngdoneoratlempted 
In  that  behalf  was  vifra  nn*  and  void. 

But  the  Boston,  Hartford  and  Erie  Railroad 
Company  was  also  a  corporation  of  Rhode  Isl- 
and. As  «ucb,  it  owned  and  operated  a  rail- 
road within  that  Btate,  and  had  recdved  and  ex- 
ercised franchises  under  its  laws,  to  which  it 
was  f  n  all  respects  subject  It  was  the  assignee 
of  ibe  road  and  rights  connected  therewith,  for- 
merly belonginK  to  the  Hartford,  Providence 
and  Flshkill  RaQroad  Companv;  and  It  was  this 
coiporation,  dwelling  and  acting  In  Rhode  Isl- 
and, that  tbe  Legislature,  by  the  Act  in  ques- 
tion, authorized  to  exercise  the  additional  pow- 
ers it  conferred. 

If  it  hod  had  no  previous  existence  as  acorpo- 
ration  under  the  laws  of  Rhode  Island,  it  would 
liave  become  such  b;  virtue  of  the  Act  In  ques- 
tion. For  although  as  ■  Connecticut  corpora- 
rARSi  *^''^'  '^  '"V  have  nad  no  capacity  to  act  or  ex- 
iwtxj  |gj  jq  Rhode  Island  for  these  purposes,  and  no 
capacitj  bv  virtue  of  itsConnecticut  charter,  "- 
accept  and  exerdae  any  franchises  not  contei- 
plated  by  it,  yet  the  natural  persons,  who  were 


corporaion,  might  as  well  be  a  corporation  In 
Rhode  Island  asin  Connecticut;  aad.byaceept- 
Ing  charten  from  both  States,  could  well  be- 


come a  corporate  body,  bj  the  same  name,  and 
acting  through  tite  same  organization,  officers 
and  agencies.  In  each,  with  such  faculties  in  the 
two  Jurisdictions  as  they  ralcrht  severally  i 
fer.  The  same  assodatfon  of  natural  pen 
would  thus  be  constituted  into  two  distinct ._. 
porate  entities  In  the  two  States,  acting  in  each 
according  to  tbe  powers  locally  bestowal,  as  dis- 
linctiy  as  though  they  had  nothing  fn  common 
oitlier asloname,aip4talor membetshlp.  Such 
was  In  fact  the  case  m  regard  to  this  company, 
so  that  in  Rhode  Island  it  was  excluaivel;  a  cor- 
poration of  that  8tat«,  suhject  to  Its  laws  and 
competent  to  do  within  Itsterrilorvwhateverlta 
legislation  might  authorize.  "  Nor  do  we  <ee 
aof  reason,"  at  was  said  by  this  court,  Mr.  Jut- 
(fesSwayse  delivering  lis  opinion,  in  R.S.  Co. 
T.  fliHTM,  12Wall..fe-83[7»D,8.,XX.,864- 
8S8],  "  why  one  State  may  not  make  a  corpora- 
tion of  another  State,  as  there  organized  and 
conducted,  o  corporation  of  Its  own,  puoiuf  any 
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propertywitbtnltiterrilorlaljurlsdiction.  That 
this  nny  be  done  was  distinctly  held  in  R.  It 
Oo.  V.  WhixUr.  1  Black,  297  [M  U.  S.,  XVn., 
18S]."  Tbe  same  view  was  taken  in  B.  Co.  v. 
WMttM,  18  WaU.,  270  [80  U.  B.,  XX.,  5711;  in 
R.a.  a.f.  Fanw.lM  U.S., 459  [XXIV..  ?&e]; 


the  powers  of  the  Boston,  Hartford  and  Erie 
Rtutroad  Company,  as  a  corporation  in  Rhode 
Island,  and  of  tbe  legal  effect  of  Its  acts  and 


by  those  Of  Connecticut,  which  have 
force  licyond  Its  own  territory.     It  resulta, 
therefore,  that  the  doctrine  of  vltra  vim,  as  hen 
-ged  by  the  appellees,  has  no  place  In  this  con- 
troversy. 

It  is,  however,  urged  on  behalf  of  the  appel-  [45S1 
lees,  and  this  was  the  ground  on  which  the  de- 
cree below  proceeded,  that  the  obligation  re- 
quired by  tbe  statute  and  given  by  the  company, 
was  a  bond.  In  the  penal  sum  of  $100,000.  con- 
ditioned that  the  company  would  completely 
build  its  road  within  the  period  limited,  upon 
which  no  recovery  can  be  had,  except  for  such 
damages  as  may  be  shown  to  have  resulted  to 
the  State  of  Rhode  Island  from  the  breach  of  Ita 
condition;  that  no  damage  on  that  account  Is 
proven,  it  being  In  fact  admitted  that  none  act- 
ually lenlted;  that  the  certificate  of  Indebted- 
ness and  the  fund  which  has  arisen  from  Its  pay- 
ment, were  pledged  merely.  In  lieu  of  sureties, 
as  collateral  security  for  the  satisfaction  of  the 
bond;  and  that,  coosMuently,  the  claim  of  the 
Slate  of  Rhode  Island  against  It  having  thus 
failed,  that  fund  reverts  to  the  appellees. 

The  proposition  of  counsel  for  the  appellees, 
aa  staled  bv  them,  is  that,  "  From  a  period  itt 
least  as  early  as  the  year  1650  down  to  the  pres- 
ent time,  bonds  have constitutedadistlnct class 
of  instruments,  the  effect  of  which  isalwaysthe 
same,  in  tbe  same  sense  that  the  effect  of  a  ctm- 
veyance  to  A  and  his  heirs  is  always  the  some. 
Such  Is  the  rule  of  equity.  Such  vras  the  eHect 
of  the  statutes.  Consequently,  If  in  a  particu- 
lar case,  parties  have  expressed  their  obligalloa 
Id  the  form  of  a  bond,  tnelr  liability  is  thereby 
determined  to  be  an  obligation  to  perform  the 
condition  or  pay  the  damages  actuaUv  austained 
from  non-performance  thereof;"  ana  as  a  state- 
ment of  the  rule,  they  cite  tlM  following  pai^ 
atoe,  8  Sedgwick,  Datnaees,  Tth  ed„  2S»,  n.; 
"Of  course,  in  thlsclass(Higreemenls,aatiiaU 
others,  when  the  contract  takes  tbe  ordinary 
form  of  a  penal  bond,  the  sum  fixed  will  inva- 
riably be  regarded  as  a  penally;  and  this  might 
well  be  put,  at  the  present  day,  on  the  ground 
of  intention,  as  denvcd  from  the  writing  itself, 
for  this  form  of  instnimcnt  is  In  such  common 
USB  that  persons  who  resort  to  it  must  be  hdd 
to  have  in  view  its  legal  consequences." 

While  this  may  be  accepted  at  a  tuffldentlj 
accurate  statement  of  the  gencial  rule,  as  to 
bonds  with  conditions, dedznedaaan  Indemnity  [454] 
between  private  persons  ror  non-pertormaDce 
of  acollaleralagreement,yet,  in  respect  to  such 
cases,  it  cannot  be  oontldend  as  universally 
tme.  "  It  is  often  a  doubtful  question,"  Kiid 
the  Bupreme  JudidalCotutof  Mssachosettsin 
Bodga  v.  Kina,  7  Met.,  688-687.  "whether  tha 
sum  stipulated  to  be  p^d  on  tbe  DOn-);)erfoTm- 
ance  of  a  condition  it  in  the  natura  of  a  penalty. 
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«r  li  Dm  ■ummt  sattled  bf  the  parties  tor  the 
puipoM  of  nuUng  tbM  cert&lnjrblcb  would 
iw  otherwise  uncertain.  •  '  *  The  bond 
hu.  Indeed,  n  condition;  but  that  Ii  a  matter  of 
form  and  cannot  tun  tliat  into  a  penalty  wliicb, 
Imt  for  tli«  form,  is  an  i^ireement  to  pay  a  prO' 
claeaum  under  certain  circunuitancea."  So  thai 
it  cannot  correctly  be  i^  to  be  true,  in  all  such 
caaea,  that  Uw  intention  to  treat  the  aum  named 
in  the  bond  as  a  penalty  to  secure  the  perf  i 
ance  of  the  condition,  and  to  be  discharged  on 
payment  of  damages  arising  from  nop-perfc — 
ance.  can  be  Inferred  as  a  rule  of  law,  or  a 
elusive  presumption,  from  the  mere  form  of  the 
obligation. 

Oririnally,  at  law  in  case  of  breach  of  tlie 
conditioD  of  a  bond,  tbe  amount  recoverable 
was  that  named  in  the  obllgaUon.  80  that,  if 
thecondltion  U  Imponible  cither  in  itself  1 
law,  the  obligation  remains  absolute.  As 
a  man  be  boimd  in  an  obligaUon,  etc.,  with 
dition  that  If  the  obligor  do  go  from  the  Church 
of  8t  Feter  in  Westminster  to  the  Church  of 
BL  Exeter  in  Rome  within  three  hours,  that  then 
the  obligation  shall  1>e  void.  Tbe  condition  is 
void  anolmpoaaible,  and  tbe  obli^lion  stand- 
ethgood."  60,  agaiu,  if  thecooditiouisBgainst 
a  maxim  or  nue  m  law,  as,  "If  a  man  be  bound 
nilh  a  condition  to  enfeoEF  his  wife,  the  condi- 
tion is  void  aud  against  law,  t>ecause  it  is  against 
the  maxim  in  law,  and  yet  the  tiond  ia  good." 
Co.  LilL,  206  £.  80,  where  the  condiUon  is 
possible  at  the  date  of  the  instrument  and  be- 
comes impossible  subaequently,  the  obligation 
does  not  become  thereby  discharged,  unless  tbe 
imposailiiiity  of  performance  was  the  act  of 
Qod,  or  of  ibt  law,  or  of  the  obligee.  Accord- 
ingly, it  was  bold  by  this  court  in  Taylor  v. 
Tianlor,  16  Wall.,  m  [88  U.  S.,  ZSI.,  SS7], 
Uiat  when  a  person  arrested  in  one  State  on  a 
criminal  cliarge,and  released  under  his  own  and 
[MB]  Ills  iMiil's  recognizance,  that  he  will  appear  on 
a  day  fixed  and  abide  the  order  and  judgment 
of  the  court,  on  process  from  whicD,  he  has 
been  arrested,  goes  mto  another  State,  and  while 
there.  Is,  on  toe  requisition  of  the  Governor  of 
a  Uilrd  State,  for  a  crime  committed  in  it,  de- 
livered up,  and  Is  convicted  and  Imprisoned  In 
such  Uilro  States  the  condition  of  the  rea 
laoce  has  not  become  impossible  by  act  ol  . 
so  as  to  discharge  the  boil;  "  The  law  which 
renders  the  performance  impoesible.  and  there- 
fore excuses  failure,  must  be  a  law  operative  in 
the  State  when  the  obligation  wts  assumed  and 
obligatory  In  Its  effects  upon  her  autlioriiiee." 

The  ground,  nature  and  limits  of  the  Juris- 
diction of  courts  of  equity  to  relieve  against  pen- 
alties in  such  inrtrumeots  Is  well  stated  by  Mr. 
JittUtt  Btory,  In  this  language; 

"In  short,  the  genend  principle  now  adopted 
la  that,  wh^ver  a  penally  is  inserted  merely  to 
secure  tlie  performance  or  enjoyment  of  a  col- 
lateral  object, tbe  hrtter  is  conalderGd  ax  tbe  prin- 
cipal intent  of  the  instrument,  and  tbe  peoaily 
Is  deemed  only  as  accessory  and,  therefore,  as 
Intended  oniv  to  secure  tbe  due  performance 
thereof  or  tne  damage  ro^y  incurred  by  the 
non-performance.  In  every  such  case,  the  true 
test  generally,  if  not  universally,  I^  which  to 
ascertain  wHelhcr  relief  can  or  cannot  be  liad  in 
equity.  Is  to  consider  whether  compensation  can 
be  made  01  not.  If  it  cannot  be  made,  then 
courts  of  equity  will  Dot  interfere.  If  it  can  be 
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made,  then.  If  tbe  penalty  Is  to  secure  the  men 
payment  of  money,  courts  of  equity  will  relieve 
the  party,  upon  paying  the  principal  and  inter. 
esL  If  it  Is  to  secure  the  performance  of  some 
collateral  act  or  undertaking,  then  courts  of 
equity  will  retain  tbe  bill,  aod  will  direct  an  i» 
sue  of  qaantatn  iamiUfieatu*;  and  when  the 
amount  of  damages  b  ascertMned  by  a  Jury, 
upon  the  trial  of  such  an  Issue,  they  will  gnut 
relief  upon  payment  of  such  damages."  Eq, 
Jur,,8ec.  ISU. 

And  Mr.  Adams,  in  his  treatise  on  Equity, 
6tb  Am.  ed..  107.  says,  on  tbe  same  subject: 

"  The  equity  for  relief  against  enforcement 
of  penalties  originates  in  tbe  rule  which  former- 
ly prevailed  at  law,  that,  on  breach  of  a  ■ 


enforced,  without  regard  to  ti 
tained.  The  court  of  chanceiy,  in  treating  cc 
tracts  as  matters  for  specific  performance,  vraa 
naturally  led  to  the  conclusion  that  the  aunexft- 
tion  of  a  penalty  did  not  alter  their  character; 
and,  in  accordance  with  this  view,  would  not, 
on  tbe  one  hand,  permit  the  contiactlng  party 
to  evade  nerfomuince  by  paying  tbe  [wnalty; 
and,  on  tbe  other  hand,  would  restrain  proceed- 
ings to  enforce  the  penalty  onasubsequent  per- 
formance ol  the  contract  itself,  fii..-  Inthecase 
of  a  debt,  on  payment  of  principal,  interest  and 
costs;  or  in  that  of  any  other  contract,  on  rc-im. 
burscmcnt  of  tbe  actiul  damage  sustained." 

It  has  accordingly  been  uniformly  iuld.  In 
cases  too  numerous  for  dtatlon,  that  courts  of 
equity  will  not  Interfere  In  cases  of  forfeiture 
for  tne  breach  of  covenant  and  conditions  wlien 
there  cannot  be  any  Just  compensation  decreed 
for  the  breach;  for,  as  was  said  bv  Lord  Chan~ 
aHoT  Macclesfield,  in  AocAjr  v.  Dvk£  of  Sotntr- 
mi,  1  Str..  4A1.  S.  0„  Prec.  Qi.,  S68, 2  £q.  Cas. 
Abr.,  227,  "  It  is  the  recompense  that  jdveathla 
court  a  handle  to  grant  relief." 

The  application  of  this  principle  becomes 
•~"->  manifest  in  cases  where  s  puUic  Interest 


undertakings  of  a  public  nature,  with  the  terms 
of  payment  of  in^llmeuts  due  on  account  of 
their  shares,  hjr  which  a  forfeiture  of  the  stock 
and  of  all  previous  payments  thereon  has  been 
Incurredsnd declared,  the couru refuse te grant 
relief.  Bpart*  v.  Proprt.  ^  Literpool  Water- 
work*  Co.M  Ve8.,'i28;  Prmierjalt  v.  Titrton,  1 
YouDge&C.  (Ch.),S8;  JVoyto-v.  BeiutK  IktMR. 
Cb.,  1  DeQex&S.,  82;£ii4a>l«T.i>ulcA£AonM 
.8.  Co.,  21  Beav.,  48. 

In  the  case  of  ^rks  T.  Frtmitlort  nf  Ltt&r- 
<kkA  fiaUrwirh*  a>.,18yes.,4S8,  SirWuLOnuit, 
M.  R,said:  "Tbepartlesmlghtcontractupon 
any  lerms  they  Ibought  fit,  aad  might  Impose 
terms  as  arbitrary  as  tbey  pleased.  It  Is  eaaeu- 
tial  to  such  tiausactions.  Ttils  struck  me  as 
not  like  the  case  of  Individuals.  If  this  spedes 
of  equity  is  open  to  parties  engaged  In  theM 
undertakings,  they  could  not  be  canled  on.  * 
'    *    Why  is  not  this  equity  open  to  contrnck 

I  for  government  loans?    Why  may  not  they  r^wmt 

ne  here  to  be  relieved  when  thv  have  failed  '*"^' 

makioK  their  deposit?    And  It  lh«y  could 

have  relief,  how  could  government  go  odT    It 

would  be  just  as  difficult  for  these  uudertak- 

iugs  to  go  ou.    If  compensation  cannot  be  ef> 

fectualtj  made  it  ought  not  to  be  attempted." 

AcGordingly,  where  any  penalty  or  forfeiture 
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U  tmpoBed  bj  statute  upon  the  doing  or  omii- 
■ioD  of  &  ceriain  act,  tberc  courts  of  equttjwill 
not  inlcrfere  to  mitigate  the  pea&ltj  or  forfeit- 
ure, if  incurred,  for  it  would  be  lo  contraven- 
tioQ  of  the  direct  expression  of  the  legislative 
«i1l.  Slotv.Eq.  Jur,  sec.  ISSe.  Lord  Clta^ 
uUor  UocrleBfleld  Raid,  In  Peachy  v.  Duke  of 
8omer*et,  l%tt„  m-.  "Cases  of  agreetnents and 
rondltlons  of  the  partr  and  of  the  law  axe  cer- 
LiidIv  to  he  diBtinguisbed.  Yon  can  never  sa; 
Uie  law  baa  determined  hardly,  but  you  may 
that  the  pai^  haa  made  a  bard  bargain."  lu 
PomU  T.  Redfidd,  4  Blatchf . ,  4S,  an  application 
was  made  in  equtt;f  to  restrain  suits  upon  a  bond 
Kiven  in  pursuance  of  the  revenue  laws  of  the 
United  Stales,  which  was  deoiud  on  the  ground 
that  a  court  of  equity  had  no  right  to  interfere 
and,  by  injiioclion  or  decree,  to  virluaUy  repeal 
tlie  express  provisions  of  a  positive  statute,  or 
dufi'al  their  operation  in  the  particular  case.  In 
Benmm  v.  Gihtan.  S  Atk.,  395,  ZordHaidwicke 
taid:  "  Not  la  It  like  the  case  of  bonds  given 
■SH  security  not  to  defraud  the  revenue,  beoiuse 
there,  where  b  person  fs  guilty  of  a  breach,  it 
considered  Id  law bs  acnme,  and  thiscourt will 
not  relieve  for  that  reason."  The  case  of  Treat- 
vrtr  V.  Patl&n,  1  Root,  260, waa  an  action  for 
the  penalty  of  a  bond  given  to  oblige  the  defend- 
ant to  observe  the  laws  respecting  excise,  in 
wbtth  there  was  a  verdict  tor  the  plaintiff  and 
the  £200  penalty.  Defendant  moved  the  court, 
says  the  report,  to  chancer  said  bond.  "  By  the 
court;  there  is  no  power  short  o(  the  Legislature 
can  do  it;  for  ilis  the  sum  prescribed  by  an  Act 
of  the  Legislature." 


argued  on  the  part  of  the  plaintiff  that  this  court 
leans  against  forfeiture,  if  the  party  can  be 
compensated;  and  that  he  can  In  tlila  case,  where 
interest  and  septennial  fines  may  be  given  to  the 
landlord.  That  principle  Is  applicable  10  casea 
of  contract  between  the  parties,  but  not  U>  the 
provisions  of  an  Act  of  Parliament  or  conditions 

"Hie  fact  that  the  obligation  is  in  the  form  of 
a  bond  to  the  State  does  not  make  its  penalty 
less  B  statuton'  forfeiture,  and  so  outside  the 
Jurisdiction  of  a  court  of  equity.  In  the  case  ot 
U.  8.t.  MonUll,  Taney,  47,  it  was  held  that  the 
stun  secured  by  a  bond  with  sureties,  under 
the  Act  o!  Congress  of  December  Bl,  1792, 
ch.  4S,  sec  7  [1  Stat  at  L.,  SM],  conditioned 
that  the  re^itiy  of  a  vessel  should  be  used 
solely  tor  (be  vessel  for  which  it  is  granted, and 
should  not  be  disposed  of  to  any  peroon  what- 
soever; and  it  the  vessel  be  lost,  or  prevented 
by  disaster  from  returning  to  the  port,  and  the 
rcgislTT  shall  be  i>re5erved,  or  if  tbe  vessel  be 
soFd,  that  tbe  registry  shall  be  delivered  up  to 
tiie  collector.is  a  penalty  for  forfeiture  inflicted 
by  the  sovereign  power  for  a  breach  of  Its  lows, 
not  a  liqiddated  amount  of  damages  due  under 
a  contract,  but  a  fixed  and  certain  punishment 
for  an  oftense,  and  not  the  less  so  Mcanse  se- 
curity is  taken  before  the  offense  is  committed 
In  order  to  secure  the  payment  of  Uie  fine  If  the 
law  should  be  violateo.  Chief  Jtuliu  Taney, 
in  his  opinion,  said: 

"  Penalties  aud  fotfciturea  imposed  by  statute 
are  not  usually  provided  for  by  bond  and  se- 
curily  riven  fn  advance.  Tbe  sum  recovered 
from  HonteU  is  recovered  upon  a  contract;  the 


action  was  brought  upon  a  contract;  and  was 
not  and  could  not  have  been  brought  in  any  ot 
those  forms  which  are  usually  necessary  for  ths 
recovery  ot  fines  or  forfeitures  imposed  by  law. 
Yet  this  sum  was,  in  truth,  forfeited  by  Mod- 
lell,  by  reason  of  his  violation  of  a  duty  im- 
posed by  the  Act  of  Congress;  it  was  a  spedfic 
penaltv  upon  the  owner  and  roaster,  for  the 
commission  of  a  particular  offense  apdnst  the 
policy  of  that  law.  And  although  IM  amount 
was  secured  by  bond  given  for  the  performance 
of  the  duty,  yet  this  duty  was  a  part  of  the  same  14591 
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It  certainly  is  not  to  be  regarded  u  a  bond 
rith  a  collflteTDl  coodltioD,  in  which  tbe  Junr 
are  to  asseas  tbe  damages  which  the  UnltM 
Slates  shall  prove  that  they  have  sustained;  for, 
according  to  that  coDstnictioo,  the  amount  of 
damages  would  not  depend  upon  the  amount  of 
Ihe  penalty  described  in  the  section,  which  is 
graduated  according  to  the  size  of  the  vessel, 
but  would  depend  upon  the  discretion  of  differ- 
ent Juries,  ud  larger  damages  might  be  given 
where  the  penalty  was  only  i400,  thaalnaoas 
where  the  penalty  was  $2,000. 

This,  obviously,  is  not  Uie  intention  of  the 
law  ;  and  the  United  States  are  entitled  to  re- 


Bealdes.  how  conld  the  United  States  prov» 
any  {Articular  amount  of  damages  to  have  been 
sustained  by  them  In  a  sulionthis  bondf  Whst 
do  they  lose?  It  would  be  difficult,  we  think, 
by  any  course  of  proof  or  any  process  ot  rea- 
soning, to  show  that  the  United  States  had  sus- 
tained any  particular  amount  of  damages  in  » 
case  of  this  description,  or  lo  adopt  any  rule  by 
which  the  damages  conld  be  measured  by  aju- 
ry,  or  be  liquidated  by  agreement  between  thw 
putiea. 

The  sum,  for  which  the  parties  sic  to  bo- 
come  bound,  is  manifestly  a  ^nalty  or  forfeit- 
ure, inflicted  by  the  sovereign  power  for  a 
breach  of  iti  laws. 

It  is  not  a  liquidated  amount  of  damages  due 
upon  a  contract,  but  a  fixed  and  certain  puD- 
ishment  for  an  offense.  And  it  Is  not  the  less 
a  penalty  and  a  punishment,  because  security 
Is  taken  before  the  offense  is  committed,  in  or- 
der lo  secure  the  payment  of  the  fine  It  the  law 
should  be  violated.'' 

Recurrin?  now  to  the  particular  drcum- 
Btances  of  tne  present  case,  with  a  view  to  the 
application  ot  these  principles  and  decbdons, 
we  are  satisded  that  tiie  proper  solutbn  of  the 
question  DOW  under  examination  Is  to  be  found 
in  two  principal  considerations. 

The  first  of  these  is,  that  It  was  not  Intended 
by  the  parties,  the  State  of  Rhode  Island  on  the 
one  hand,  and  the  Boston,  Hartford  and  Erie 
Railroad  Compony  on  tbe  other,  that  Ihe  obli- 

SsUon  given  and  accepted  should  be  for  an  In-  r^wi] 
emuity  against  any  loss  or  damage  expected  ti 
be  suffered  by  tbe  SUte,  in  tbe  event  that  tU 
railroad  company  should  fail  to  build  the  rail- 
road as  required.  It  is  found  as  a  fact  that  no 
such  loss  or  damage  has  in  fact  ensued.  It  Is 
equally  plain  that  none  could  possibly  have 
arisen.  The  security  Is  not  to  he  extended  10 
any  supposed  damage  to  private  interests  legsl- 
!  ly  affected  1?  the  process  of  constructing  the 
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"work.  An  damftge  of  thb  Mud  to  privtle  per- 
■OM  wo»  carcfullv  provided  for  in  other  parts 
«f  the  Act.  Ab  t4)  the  Sute  itaelf ,  tlie  real  party 
to  the  UTUigcment  and  contract,  It  could  gain 
nothing  in  Its  political  and  aovenigti  character 
bj  the  coDstiuctioD  of  the  road,  k  coiild  lOM 
nothing  bj  the  default.  IfltcouldbenippaMd 
u  posdUe  that  the  State  had  Invlew  the  public 
Interestairf  commerce  and  trade  In  the  conrtroo- 
tioa  of  the  propoeed  raUroad,  and  meant  topro- 
vlde  for  loaa  and  damage  to  tbem  by  leaaon  of 
Itt  failure,  the  obvlouB  answer  U  that  no  com- 
putation and  asKennent  of  actual  damaeea  on 
that  account  would  be  practicable,  lee^ng  aa 
tbe  alternative  that  the  State,  In  flnng  the  peu- 
«ltf  of  the  bond  In  the  atatute,  had  established 
Ita  own  mearare  of  the  public  Ion.  The  ques- 
tion of  damagea  and  comp ' ■  "" 

cause  tt  could  not  have  be... , 

otthepartiea.  There  waa  no  room  for  suppos- 
ing that  there  could  be  any.  To  assume  that 
the  statute  required  thb  bond  ant' 
Uils  MD^e,  in  ndl  view  of  tbe  legal  conclusion 
which  It  Is  said  necessarily  flowsfromltaform, 
and  that  in  the  erent  contemplated,  of  tbe  fail- 
ure to  build  tbe  road,  all  tliat  remained  to  be 
done  was  that  tbe  State  should  hand  back  can- 
celed the  obligation  and  security  It  bad  been  at 
sucb  pafais  to  exact,  U  to  put  upon  the  transac- 
tion an  interpretation  altogether  inadmitdblr 
It  would  have  been,  upon  sudi  an  assumptioi . 
a  vein  and  senseless  thing,  and  however  privmle 
persons  may  be  sometimes  supposed  to  act  im- 
providently,  we  are  not  to  put  anch  construo- 
tions,  wlien  It  is  legallr  poaiibleto  avoid  them, 
upon  the  deliberate  and  soleum  acts  and  transao- 
tions  of  a  sovereign  power,  acting  through  tbe 
forma  of  legislation.  The  conclusion,  ut  our 
opinion,  cannot  be  resisted  that  the  intention  of 
the  parties  in  tbe  transaction  In  Question 
[4611  Ihal,  if  the  railroad  should  not  be  built  within 
the  time  limited,  tbe  corporation  should  pay  to 
(he  Slate,  absolutely  and  for  ita  own  uee,  the 
sum  named  In  tbe  bond  and  secured  by  the  de- 
posited certificate  of  Indebtedness.  The  >np- 
pnsition  is  not  open  that  the 'penalty  wns  pre- 
scriLjcdniGrelyinferriTmn,  to  secure  punctuality 
in  performance,  with  the  reserved  Id"     "' 


..«n   ^.u»j  pnDnaanoaa  muoa  nsscnpe  ids 
pt«ae«  ooTOred  by  a  patent,  so  ftllj  and  elea^  as 
to  enable  panonsiUlledUitlie  art  to  wbkrb  tbe  In* 
i«lat«a,to  eanr  on  tlw  process,  wlD  defeat 
t  obtalBed  tor  suob  DiooesB. 


<tec  9)  declares  that  In  case  of  failure  to  com. 

[ilete  Uie  road  within  the  time  Umilod,  the  Act 
laelf  should  be  void  and  of  no  effect. 
In  the  second  place,  we  think  that  the  sum 
named  in  tbe  statute  b  imposed  by  It  as  a  stal- 
utory  penalty  for  thenon-perfonnanceof  a  stat- 
utory duty.  The  oblicatiou  required  is  that  tbe 
TaUroad  company  slielT  give  a  bond,  with  satis- 
factory security,  that  they  will  obey  the  Ian, 
that  they  will  complete  tbeir  road  as  required  by 
it.  The  hnguage  evidentlymeansthat,  incase 
they  fail  to  do  so,  they  shall  forfeit  and  pay  the 
sum  named;  and  In  orderto  insure  its  payment, 
additional  parties  to  the  bond,  as  sureties,  are 
required.  It  Is  admitted,  that  If  It  does  not 
mean  this,  It  does  not  mean  anythinr,  and 
we  have  already  said  that  we  are  not  at  liberty 
to  adopt  that  aJtcmstive.  We  must  construe 
It,  Utrtt  magii  taUai  ptam  pereai;  and  tbe  rule 
of  stricUiess,  in  the  construction  of  penal  stat- 
ute*, does  not  require  aa  inlen>retat)OD  which 
defcaU  the  very  object  of  the  law.  The  Slato 
of  Rbode  labnd  was  dealing  wftb  one  of  its  own 
1O8  0.S. 


corpora 
on  lu  0' 


>ratimu,  end  It  had  perfect  right  toactup- 
.  . .  t  own  policy  and  prescribe  ita  own  tenns, 
as  conditions  of  powers  and  prlvUegea  sou^kt 
from  Its  authority. 


n  eovrt,  vith  »o  mvA  intemt 
MsrsMt,  ifOM)/,  lu  hat  aeenud  on  that  turn  iiru6 
thtflnticq/  ^Jamtary,  1879,  vhieh  U  t&s  iaU 
*0Mnlluan>imtitb6eatiuAisattditU,aewrdinf- 

ibueeopr.  Test:  __ 

Jamas  H.  HoEenner,  Clerk,  Sup.  Oouit,  V.  & 
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ROBERT  L.  DOWNTON,  A191I., 

TAEQER  MTLLnra  COMPAMT. 
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Beporteei  etLT&S-tTT.f 

Ainr  pvblieatimi  to  i^eat  patent 
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Ined  tor  suob  piooesB. 

[No.  M7J 

ArtpudApr.rr,  ii,  ISSS.  DedAtAMayl,  1883. 

APPEAL  from  the  Circuit  Court  of  tbeDnited 
States  for  the  Easteni  District  td  Hlsaouit 
The  hlstoryand  facts  appear  in  the 


icaset^Jfr.  Auft'esWoodsi 
IB  the  complainant  in  the  cir- 
cuit Gotui    He  filed  bis  bUl  to  restrain  the  In- 


The  appellant  wss  tt 


fringement  bv  the  appellee  of  certain  letters 
patent,  for  which  be  made  an  uiplkation  on 
Haich  20,  1B7S,  and  which  wen  bsned  to  him 
on  April  aOlh  following,  for  an  improvement  in 
processes  of  maaufscturing  mtddnngs  flour. 

The  state  ot  the  art  and  the  purpoae  of  Dm 
improvement  which  tbe  patent  was  inteudedto 
cover,  are  set  forth  In  the  spedflcation,  as 
follows : 

"This  inventiwi  has  for  Its  aim  the  better 

working  or  manipulating  of  grain  particlea 

known  as  middlings,  for  their  reduction  into 

meal  or  flour. 

To  fully  set  forth  the  advantages  that  this 

rocess  possesses,  over  any  of  tbe  various  proc-  ,._.., 

sea  prevtouslv  known  and  In  use.  It  wfll  be  I*"*  J 

icessary  to  briefly  describe  tbe  manufactuie  ai 

now  practiced. 

It  is  customary,  nnder  tbe  cndinary  mode  (rf 

ilUne,  to  separate  and  puiify  the  middUngsbv 

e  action  ot  air  alone,  or  air  u)d  bolting«loth 

imbined ;  then  U>  convey  tbe  purified  product 

mllMonea  to  be  ground  to  a  suffldent  fine- 

_jss  to  admit  of  the  passage  of  the  mkldUnn 

flour  through  the  meshes  <»  the  bcdtlng^doth, 

which  Is  used  aa  aflnisbingwepaTer  between 

tbe  stones  and  the  flour  barrels  or  sacta  leoeiv- 

'  ig  the  finished  product    In  aoma  casea,  the 

iMdHngs  that  are  not  snfflcleatly  reduced  to  go 

lirougb  the  meshee  of  tbe  doth,  pass  lbrou|pi 

He  ends  of  the  flour  bolts,  and  are  brought  back 

.-.  ,      38f 
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onto  aome  ot  the  varloni  puriflen,  and  subjected 
to  repurlflcatlon.  This  process  requires  much 
careful  roaninubUoii,  and  btcq  tbea  the  jeUow 
germ  and  pellicle  of  the  grain  will  be  so  torn  Bnd 
pulverized  bv  the  stones  that  loose  portions  of 
the  same  will  pass  through  the  meshea  of  the 
tmltiog-cloth  tulo  the  Dour  with  Injurious  effect. 
Tbe  reason  why  the  germ  and  pelucle  \a  so  torn, 
U  that  mlllalones  sre  composed  of  two  disks ; 
one  rerolTing,  the  other  statlonsrf ,  recdriDK 
tlie  material  to  be  ground  at  the  eje  or  center  of 
the  stones,  and  compelling  it  b^  centrifugal 
force  to  escape  at  the  skirt  or  penpherj  o(  the 
stones,  passing  alternately  over  fare  and  furrow 
until  ft  reaches  the  periphery,  where  it  is  dl»- 
chnrced.  Such  action  comminutes  the  g 
and  forms  specks  that  cannot  be  removed  by  the 
noriflers  and  are,  therefore,  groundio  with  the 

In  the  monufscture  of  middlings  flour,  the 
action  of  stones  on  the  middlings  is  not  diiferent 
from  their  action  on  grain,  but  in  the  wbeat- 
alonea  the  gorm  ends  and  tiran  are  not  sulQ' 
cieotly  comminuted  by  one  grinding  to  pass 
throiwb  the  meshes  of  the  doth  used  fo~  '''  ~ 
flour  known  to  the  trade  as  '  first  nin.'  ]  , 
to  arrestand  remove  such  Eermmattcrand 

I  particles  by  my  improved  process  before 

they  reach  the  second  ^nd  on  tlio  middlings 
stones,  by  placing  between  the  purifiers  or  sep- 
araton  ana  mtddungs  stones  one  or  more  sets  of 
rolls,  which  will  operate  to  reduce  the  large 
middlings  by  a  bruising  or  crushing  HClIon, 
while  t&ev  ^mply  flatten  out  tbe  intermixed 
germs  ana  bran.  Any  of  the  various  puriflt 
or  separators  in  public  use  may  be  employed.  A 
second  important  advantage  or  result  of  uia  Im- 
proved process  is  tbe  production  of  a  large  yield 
[4M1  of  high  grade  flour.  The  large  middhngs  or 
glutinous  particles  of  the  grain  require  more 
grinding  tfian  do  the  finer  and  more  starchy 
particles  removed  at  the  head  or  first  part  of  the 
purifiers ;  and  when  ground  together,  as  is  gen- 
erally the  case  with  small  milts,  and  frequently 
"~ with  large  mills,  the  meal  is  considera- 


ffis"; 


requiring  the  middllap  meal  to  be  of  uuiform 
fineness.  The  disposition  and  fineneas  of  the 
small  middlings  cause  them  to  '  flour'  quicker 
than  the  large  middlings,  therefore  the  grinding 
Is  unequal,  as,  in  i»der  for  the  large  glutinous 
tniddliogs  to  be  ground  enough,  the  small  starch 
middlings  most  oe  ground  too  much.  This  Im- 
pairs theqnalityof  Um  Bourt^deadcniiig  It,  as 
well  as  by  redudng  the  germs  and  bran  to  such 
an  extant  as  to  cause  them  to  psss  through  the 
cloth.  Some  mills,  therefore  run  the  coarsest 
middlings  to  a  lower  grade  of  flour. 

It  la  plain  that  with  an  intermediate  reduc- 
tion, I7  the  flattening  rolls  working  on  the  Urge 
middlings  aa  above  set  forth,  the  comminution 
of  the  middllna  under  the  stones  is  rendered 
more  equal,  txM  a  larger  percentage  of  high 
grade  flour  can  be  made. 

I  win  now  describe  brtefly  my  mode  of  mill- 
ing, referring.^  for  Illustrations,  to  the  accom- 
panying drawing,  in  which 

Figure  1  is  a  general  idde  view,  partly  In  sec- 
tion, showing  an  ^)pantus,  or  a  series  of  ma- 
chines,  comprising  a  section  of  my  purifier  A; 
and  Fig.  B  Is  a  like  Tlew  of  the  same  apparatus. 
In  part,  illustrating  the  employment  of  any 
other  porlfler.  A*.  I 


Naturally  the  germa  and  bnn  are  kept  with 
tbe  la^e  and  valuable  middlings  orporUclesof 
grain  oj  tbe  bolting-cloth  of  the  purifying  ma- 
chines or  flour-bolu  till  they  reach  certain  parts, 
where  the  middlings  an  subjected  to  strone 

..  -*  ->_  . J  jj  ijj  bran-flakes  ana 

IW-Ireed  middlings  are 
from  the  puri&r  A,  or  A*,  betwe^t 
rolls  or  uniformly  rotating  surfaces,  B,  where 

jarticlea,  be" '^■" 

granules,  (.  .. 

the  gorm  and  heavy  bran  matter,  being  of  a 
soft,  plastic  nature,  is  flattened  out,  so  that  on 
passing  it  into  a  reciprocating  or  revolving  bolt, 
C,  clothed  with  suitable  cloth,  the  Souring 
matter  Is  thoroughly  removed  through  the 
meshes  of  the  cloth  in  a  flt  ststc  of  purity  to 
passlothestonesD  toberegroimdasusual,  and 
the  injurious  germs  and  refuse  matter  are  ar- 
rested, so  as  to  be  run  off  Into  suitable  recep- 
tacles." 
The  claim  was  stated  as  follows :  [4691 

"  The  following  is  claimed  as  new,  namely : 
The  herein  described  process  of  manufactur- 
ing middlings  flour  by  passlcg  tbe  middlings, 
after  their  discharge  from  a  purifier  through  or 
between  rolls,  and  subsequently  bolting  and 
grinding  the  same  for  the  purposes  set  forth." 
Tbean«wer  of  defendantsetup,  amongother 
things,  as  matter  of  defense,  want  of  novelty, 
and  vagueness  and  uncertainty  in  the  specifica- 
tions and  drawings  filed  by  me  patentee  to  de- 
scribe bis  invention. 

The  circuit  court  sustained  both  these  de- 
fenFCsand  dismissed  the  bill.  The  appeal  of 
complainant  has  brought  up  this  decree  for 

Metm.  George  HArdiDg  and   W.  O. 


A  erain  of  wheat  may  be  descrilMd  generslly 
9  follows:  It  consists  of  a  pellicle  or  outside- 
iTering  known  as  bran,  an  innerenvelope  con- 
iting  of  cells  and  their  contents  of  gluten  and 
los^atea,  the  moat  nutritious  portion  of  the 
irry,  and  an  Interior  white  mass  composed 
mainly  of  starob  and  albuminoid  matter,  ei- 
lendinc  to  the  heart  of  the  berry.    At  one  end 
of  the  oerry,  under  an  irregularlv  curved  sur- 
face layer  of  bran,  technically  called  the  shield. 
Is  the  embryo  or  germ.    The  germ  la  a  yclk>w 
waxy  substance,  and  the  bran  Is  consistent  ana 
lough.  It  Iiasalw^sbeen  tbealmof  goodmill- 
ing  to  separate,  as  completely  as  possible,  tbe 
bran  and  germ  from  the  other  contents  of  tbe 
'-izry,  because  they  not  only  gave  color  to  tbe 
lur.  but  rendered  it  more  liable  to  sour. 
The  main  purpose  of  the  improvement  de- 
scribed In  appellant's  letten  patent  was  u>  ms 
complisb  this  result  by  romoving  the  bnn  and 
eerm  from  the  coarse  middlings  leaving  only 
uiose  parts  of  the  grain  from  which  pure  white 
flour  could  bo  pniduced.    The  Improvement 
consisted  In  a  process  and  did  not  cover  the  ser- 
eral  devices  by  which  the  process  was  carried 

The  prDcess.was  as  follows:  coarse  mlddltoga,    [4701 
from  which  the  fluffy  matter  hod  been  elimf- 
Dated  bj  a  well  known  contrivance  known  ai 
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•  inirlfler,    — , -.     . 

of  rolU  wUcb  reduced  the  Isrge  middllogB 
gTtmtcr  d^ne  of  flnenMB,  but  flattened  out  tha 
lou)^  ana  waxy  germa  uid  bran.  After  tbe 
mlddllDg*  irllb  the  Intermixed  gentu  and  bran 
innicles,  had  been  paaaed  between  the  mlU, 
the;  were  carried  to  a  bolUne-cloth.  ThU  al- 
lowed Uic  comminuted  nuadllnga  to  paw 
Ihrou^  lu  meaheB,  whence  tbey  were  carried 
to  the  alonei  to  be  ngronnd  aa  usual,  but  tbe 
gonna  and  bran  parddea  haTlng  been  flattened 
and  tbdr  enrftcca  enlaised  by  tbe  rolla,  could 
not  get  through  tbe  bolting-cloth,  and  were  cai^ 
riod  to  the  end  of  tbe  bolt,  and  then  ran  off  Into 
Bultable  receptacle*. 

Jt  will  be  observed  that  all  tbe  sepanite  parte 
of  th<a  procesa  are  old.  The  uaeof  puriflereon 
middllDn  to  take  out  tbe  floffv  particles,  the 
use  of  rolls  to  comminute  middliiigs,  tbe  u: — * 
boltfng-clntbB  to  separate  the  bran  and  g 
from  the  flour,  ana  the  use  ut  sluues  U 
nind  middlings,  all  long  antedate  the  patent  of 
the  appellant. 

The  only  field  left  for  invention,  therefore, 
was  either  a  new  order  In  which  the  difleient 
partiof  tbe  process  were  to  be  applied,  or  aome 
new  method  of  using  some  one  or  more  of  the 
dcvicesbv  which  theprocesswes  accomplished, 
or  hotb  these  combined,  so  as  to  i»oducB  some 
now  product,  or  aome  old  product  in  a  cheaper 
or  otherwise  more  adTantageons  method.  It  la 
claimed  for  tlie  appellant  tliat  his  invention  con- 
sists "In  interfectinK  in  the  old  mode^  after 
llio  purlfler,  a  pair  of  smooth  rolls  of  equal  di- 
ameter and  running  at  equal  speed,  and  then 
rclMlting  the  product  ana  regrinding  the  mid- 
dlings" which  passthrouffb  the  bolting-cloth. 

^  arc  to  inquire  whether  the  defensd  relied 
on  In  this  case,  that  the  InTentlon  claimed  as  his 
own  bf  tbe  appellant,  had  been  descritied  In  a 
printed  publication  before  his  invention  them- 
of  had  been  made  out. 

%  section  »  of  the  Act  of  1870  [IS  BtaL 
L.  ,196], It  was  provided  that  any  person  who  had 
invented  any  new  and  useful  ut,  mschlne,  man- 
ufacture or  composition  of  matter  not  known 
r47i]nr  usedbyotberslnUiiscountry,  "Andootpa- 
tonted  or  described  in  any  printed  publication 
in  Oiia  or  any  f  orei^  country  before  his  inven- 
tion or  .discovery  thereof,"  might  obtain  a  pa- 
tent therefor. 

In  construing  the  words  "  described  In  any 
printed  publication  In  this  or  any  (orelni 
countn,"  as  they  were  used  In  reference  to  the 
same  subject  In  section  7  of  tbe  Act  of  188C,  0 
StnL  at  L,  117,  this  court,  in  tlie  case  of  ^ 
nuwrv.  (Mont«,]l  Wa]].,SlS[78U.  B.,  X£, 
S3],  said:  "  Patented  Invcn^ons  cannot  be  su- 
perseded by  the  mere  introduction  of  a  fordgn 
publication  of  the  kind,  unless  tbe  description 
and  drawlnp  contain  and  exhibit  a  subatantlal 
rqiresentatlon  of  the  patented  Improvement  in 
such  full,  cleMT  and  exact  terms  aa  to  enable 
any  person  skilled  in  the  art  or  science  to  which 


Bo  In  Oohn  t.  Oonet  Q>.,  M  V.  8.,.  S« 
man.,  son,  Mr.  Jvmee  strong,  spenklngfor 
the  court,  said:  "  It  must  be  admitted  that  un- 


mcb  a  full  and  InteDIgible  manner  as  to  enable 
persons  skilled  In  tbe  art,  to  which  the  Invention 
is  related,  to  comprehend  It  without  assistancn 
from  the  patent  or  to  make  Iter  repeat  Che  proc- 
ess claimed,  it  is  insofildent  to  Invalidate  the 
potent" 

Applying  strictly  theTulethnslaiddown,  wo 
are  of  opimon  that  the  defense  of  prior  publica- 
tion baa  been  made  out. 

AfW  a  careful  consideration  of  the  evldenco 
In  the  record,  we  are  forced  to  the  conclusion 
that  the  method  tS  makbig  flour,  set  tortb  In 


before  the  invention  tbereot  ^  the  appellant, 


dence  by  the  defendant,  entitied  DU  Mth^abri- 

aotioh.  by  Frederick  Kick,  published  at  Leipsio, 

in  1671.    We  Uke  the  following  extracts  from 

a  translation  of  this  book,  "Fart IT..  Bmigh  [4TS1 

Qrioding  With  Ihdl  Ulllsr 

"In  the  nicceitive  procM  of  grit,  or  hl^ 
milling,  (he  grain  is  crushed  Id  Its  first  pas£ue 
throu^  between  the  stones,  that  Is,  broken  m> 
to  parts  of  different  dzes,  groats. 

u  tbe  disintegrating  pcocxat,  which  follows 
next,  flour,  dust,  middlings,  partings  and  break- 
ings are  obtained.  With  eadi  at  these  sub- 
stance*, claislfled  according  (o  iiie,  particles  of 
the  hull  of  the  same  sice  are  mixed,  or  still  ad- 
here  to  the  panicles  of  the  grist.  By  this  meth- 
od of  cntabug  with  stooei^  a  partial  rolitting 
up  of  the  hullis  unanddable,  and  the  flour ob- 


fwitb  stooei^a  { 
Is  unanddable,  ai 

t^ned  from  sudh  roogh  grinding  Is  mixed  with 
pariicleBof  bfan,  even  from  decMticated  wheat, 
and  is,  therefore,  discolored. 

If  one  were  aUe  wholly  to  prevent  the  disin- 
tegrating of  the  particles  of  the  bull,  the  flour 
pruducw  by  rough  grinding  would  be  white. 

This,  however,  la  never  fully  aooompliibed; 
but  there  Is,  <m  (be  one  band,  a  way  to  dimin- 
ish the  friability  of  the  hull,  by  moistening;  on 
tbe  other  hand  many  aorta  of  wheat,  imder  sim- 


Ttao  roll  mlUsopente  partly  bv  cnisbiog,  and 
artly  by  grinding,  'niey  {noauce  breakings, 
rhicn  then  paas  to  tbe  stones  for  grinding  Into 
our.  Tbe  surfaoea  of  (be  rolls  are  smoother 
than  (hose  (rf  the  stones,  and  the  hull  Is,  there- 
fore, less  torn.  Of  oonise  (be  dUntegraiing  1^ 
IS  of  rolls  is  not  appropriate  for  every  kind 

Jieat  If  soft,  mild  wheat  tspossed  throng 

tbe  rolls,  Itleav«dierollsInanat,oompKa8ed 
condition;  whereas,  with  the  same  trealnmit, 
hard  (Hungarian)  wheat  is  reduced  to  £ta^ 
menta,  and  so  rwilarly  broken. 

Hie  action  ta  the  ndb  ovldcmtly  depends 
npoB  their  relative  position  (their  diaiaucq 
qiarQ;  It  also  depends  on  (be  condition  of  their 
surfaces  (whether  amooth  or  channeled);  and 
then  again  on  (heir  rdative  motlon.ejt. :  whelber 


are  smooth,  then  only  a  b ^ 

occurs  in  the  dtrecthm  of  the  crease.     Tbe 
berry  la  (hereby  divided  into  two  lon^todinal  [ATS] 
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biUvn,  of  iriilch  mu;  ttill  cohere  at  the  huk, 
thus  rewmbliiig  an  opt n  book. 

In  caae  the  rolta  ate  doaar  logeOier,  iken, 
with  aoft  wbeat  a  BattenlDK  takes  pktce.  and 
the  middlbigB  obtained  therarom  are  verj  cleao 
or  free  from  bran.  Hard  wheat  la  much  moie 
coDsEderabl;  reduced,  and  a  proper  breaking  la 
efTected.  •  *  •  BollB  witb  nnooth  aorfacM 
operate  more  br  compreaalDn,  Ihoae  with  fluted 
aurTacea  more  m  a  cnicking  or  breaking  man- 
ner. In  order  to  give  the  roUa  at  the  same  time 
a  triturating  effect,  they  are  made  to  rerc^Te 
wilb  dlOerent  velocities. 

Tno,  three  pairs  of  roUa  may  be  ananged  one 
above  another.  BytUeflistpair'oouaelmak- 
Ings '  are  produced ;  by  the  aecond '  flrat  bieak- 
Inga.'etc.  Hence,  the  application  of  three  paira 
of  rolls  permits  a  mdnu  dIalnlegTation  during 
a  single  paaaan  tn  the  grain  throng  tha  rcdl 
mil.  •  •  r  There  are  (as  we  sball  explain 
liereefter)  certain  varieties  of  middlings  in 
wliicli  the  but  partially  broken  germs  consti- 
tute thlrtv  or  forty  per  cent  of  the  entire  mass, 
and  whicD  being  yellow  granules,  give  to  the 
entire  maaa  of  grit,  with  which  they  are  lnler> 
mixed,  a  yellowish  appearance. 

Now,  a  tbla  kini  of  middlings  U  glassed 
through  properly  adjusted  rolls  the  lough 
frerma  are  only  flattened,  whlk  the  other  nan- 
ulea  are  broken  and  can  be  easllv  aqiarated  bv 
sifting.  Instead  of  a  pair  (drolls,  asln^roU 
operetlng  against  an  a^astahlet^mentdskaie 
or  Iron  maybe  used.  By  this  latter  method,  the 
•ubetance  ground  Is  much  more  subjected  to 
trituration.  The  partlclea  already  reduced  con- 
tinue to  mb  against  each  other  and  against  the 
wotklog  parts  of  the  machine,  untO  they  finally 
pass  out,  in  conseqnncawhaeof  the  advantages 
above  mmdoned  of  the  roll  mlUs  an  grewy 
neutralized." 

We  have,  in  thla  publication,  an  accurate  de- 
•criptiMi  of  the  proceaa  covered  by  aiqtellanfi 
patenL 

We  have  the  rolls  naed  for  the  Identical  pnr- 
poae  therdn  set  forth,  namely:  to  reduce  the 
middlinn  and  to  flattoi  out  the  germs,  ao  that 
th^  can  be  aeparated  by  bolting  or  sifUng,  thus 


Amellant  insists,  however,  that  the  process 


But  it  appears  fnm  the  well  known  atate  of 
the  ait,  that  ever  aloce  pnriflcn  were  invented, 
It  has  been  the  praetloe  to  puri^  middlings  bo- 

< j_-.__.u .^ ^ *^-iralad- 

dpori- 


fore  redndng  thtnn,  ao  that  whenever  the  blad- 
ing of  mf  ddunga  is  mentioiMl,  graded  and  pori- 
fied  middlings  ate  understood.  The  pracess  of 
purifying,  in  case  of  gradual  leducuon,  la  as 
elemental^  as  boMng,  and  followa  every  re- 
ductioD  of  the  material  When,  tberdore,  Kicfc 
■peaks  of  pasting  middlings  Uirough  the  rolls 
for  another  redncilon,  he  must  be  underatood 
to  mean  purified  middlings.  But  the  evidence 
in  the  record  clearly  abowa  that  the  action  of 
the  rolls,  and  thdr  effect  upon  the  product  of 
the  mill,  would  be  the  same  whether  purified  or 
unpurifled  rolddllngi,  or  even  wheat  were  naed. 
Ai^iellant  further  uislsts  that  bis  process  dif- 
fers from  that  deaerlbed  by  Rick,  because  the 
rolb  mentiotied  by  the  latter  run  at  an  equal 
speed,  lliie  contention  is  founded  on  a  mis- 
apprehen^a.    The  extract  from  Kick's  work 


ezpreMly  says  that "  The  action  of  the  rails 
evident^  depends  *  *  •  on  thdr  ivlative 
motion,  til,:  whether  both  rolls  have  like  or 
different  velodtiea."  Holla,  therefore,  with  the 
same  or  different  velodtiea  could  be  used  in 
the  process  described  by  Kick.  His  method 
tndndedboth. 

We  are  also  of  opinion  thst  the  process  which 
appellant  claims  ss  his  Invention  was  also  clear- 
ly described  as  early  as  the  year  1847,  In  a 
putdlcatitm  called  Anglo-Ameiican  and  Swiss 
Science  Hilling,  by  Christian  Wilhehu  FritzBch, 
publiahed  at  Ceipno  by  Ouatav  Brauns.  This 
deecriptlon  of  ue  piooeae  of  mannfsctniing 
flour  ia  lUnstrated  by  drawings,  which  make  fi 


iblidy  |»lnled  more  than  twenty-five  years  be- 

lure  the  ai^lant,  according  to  his  own  story, 

conceived  the  improvAnent  described  la  his 

patent. 

Fritisch  describee  the  proceaa  as  followa: 

"  The  advantuea  to  be  derived  from  the  roQ 


aa  ounpared  with  atone  toUla.    Furthermore,  [47(1 
the  flour  produced  la  of  excellent  quaUty,  both 
in  whiteoeas  and  fineoeaa. 

Inasmuch  aa  the  wheat  is  ground  In  a  dry 
atate,  the  flour  i»x>duc8d  is  especially  adapted, 
with  ra^>ect  to  durability,  for  transportation 


meats  turn,  cenlen  whdly  and  exdurively  In  a 
dcdra  to  effect  the  giindine  of  wheat,  ao  that 
uot  only  the  brgest  posdbk  quentity  of  good 
middlings  flour  Is  obtained,  but  also  that  this 
may  be  separated  from  the  hull  or  bran  Ir  '*- 


without  admixture  of  any  part  of  thebnll." 

Then  follows  a  descrlptioo  of  the  mill  by 
which  the  reduction  of  the  wheat  to  coaiae 
mlddlioga  la  effected: 

"  The  rouKh  ground  product  discharged 
fromtbemill  (in  whlch,beadeBmiddliDgs,  floor 
haa  been  produced)  is  Uiereupon  moat  couven- 
ieaUv  earned  into  the  npper  stories  of  the  mill 
building  by  means  of  ao  elevator,  and  la  thea 
flrst  tranafened  to  a  flour  cylinder  for  tlje  pur- 
pose of  separating  the  Sour.  The  remainder 
then  goes  upon  a  grit  cylinder,  where  the  mate- 
rial la  assisted  and  aeparated  from  the  hull  in 
four  different  grades  of  middlinga.  The  mid- 
dllnga  thus  obtained  are  thereupon  likewise 
cleaned  In  the  maimer  already  deacribed,  and 
firmared  for  Souring. 

The  grinding  of  middlinn  takea  place  by  a 

—  -  nipiuation  varying  but  nttle  tram  the  proc- 

oi  Tou^  grinding,  hj  mnaa  of  a  fiourlnc 

1,  which  together  wiUi  the  cruahing  mlu 

above  mentioned  ooostltutos  a  set  or  run.    We 


under  l^'era(wedgea).  This  under  htyer(wedg4 
la  only  used  with  the  under  pair  of  rolls,  whldi 
are  finely  fluted. 

The  middlings  ready  for  grinding  are  here 
also  put  Into  the  hopper,  ai  shown,  and  carried 
to  the  first,  second  and  third  palis  cd  rolls,  la 
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the  manner  deacrlbed.  The  opper  two  pain 
of  ToDa  crash  uid  triturate  the  middllDga  to  the 
1476]  utmostdegree;  thereforcitremalDatorthelut 
lower  pair  of  rolls  to  shake  np  tba  flour. 

This  product  thusfloely  ground  !■  now  trans- 
ferred Ui  the  cjUnder  bolt  for  aepsradng  the 
flour.  The  bran-liks  lurplus  fa  carried  with 
the  huIU  to  a  itone  mill,  to  be  ytff  completely 
ground  out. 

The  KrindiuB  of  mfddUnea  In  the  mannex 
4bove  ifewribed  has  maoT  adTEQtagea  In  llsfo- 
TOr,  etpeciallj  in  this:  Qiat  the  bull  particles 
■till  contained  In  the  tntddlinga  are,  b;  thia 
process,  not  any  lonser  decompoaed  or  torn  up, 
where t^  the  pusslbllitj  of  transfer  ot  Ibem  into 
the  floor  ia  avoided." 

In  this  description  we  have  the  purifying  of 
the  middlings  I^  a  purifier  which  is  shown  in 
the  cat,  then  the  passing  of  them  between  two 
pairs  of  amonlh  revolving  rolls  of  equal  diame- 
ter, which  ore  in  all  respects  like  the  rolls  de- 
scribed in  the  spedflcatioD  of  appellant's  patent, 
•nd  which  necessarily  perform  the  same  func- 
tion; then  the  dirintegratioD,  or  ahaklne  up  as 
ft  la  called,  of  the  ribbons  or  sheets  of  Uie  ma- 
terial which  come  fronftbe  second  pair  of  rolls, 
by  pasaiae  them  through  the  third  pair,  which 
are  fluted  but  are  not  allowed  to  touch  each 
other,  aiid  thai  their  transfer  to  the  bolting 
cTlinoer,  by  which  the  flour  is  separated  from 
tne  bran  and  germs. 

The  only  dnfereoce  between  this  process  and 
that  described  in  appellant's  p*i«nt,  Is  that  the 
last  two  seta  of  loOa  but  one,  meoUoned  Id  the 
process  described  by  Fritjach  completely  re- 
duce the  middlings  to  flour,  while  In  the  proc- 
ess under  appellsjit's  patent  the  middlings,  ftf  t- 
«r  pasting  Iwtween  tlie  rolla  and,  being  sepa- 
rated from  the  germs  and  bran,  are  agair 
-    ^-  ■'--    — rt   feat 


scribed  by  Fritzsch, 

The  adTantages  from  the  process  described 
by  Fritzsch  are IdeQllcal  with  those  claimed  for 
the  process  described  In  appellant's  patent,  first, 
«  saving  of  power ;  second,  the  bull  of  the 
wheat  (and  necessarily  the  germ)  is  not  dlsln- 

Xled  and  lorn  up  In  psadng  between  the 
as  It  would  be  between  the  oidlosry  mlU- 
stonea,  and  can,  therefore,  be  eUmioated  oy  the 
bolt;  sod  thiid,  the  yield  of  high  grade  flour  Is 
[4TT1  Increased,  and  the  flour  pioducM  is  of  excel- 
lent quality,  both  In  whiteness  and  fineness  and 
lltnesa  for  tninspnrttilion  and  storing. 

The  printed  publicattons  relied  on  to  defeat 
the  appellant's  patent  describe  the  process 
GovenAl  thereby  so  fully  and  clearlv  as  to  en- 
able persons  ssilled  in  the  art  to  Wiich  the  In- 
vention relales,\  to  carry  on  the  ^roceu.  In 
fact,  the  description  of  toe  process  m  the  print- 
ed publications  it, """  ' —     "' 

else,  clear  and  Intel 
and  claim  of  the  pe.  .   .. 

The  earliest  date  at  which  the  appellant 
claiois  to  have  Invented  hta  Improvemeot  is 
stated  by  him  as  In  1672  or  1673.  These  pub- 
UcaUons,  therefore,  which  antedate  his  inren- 
tioD,  one  by  at  least  one  year,  and  the  other  by 
twenty-five  years,  are  fatal  to  the  validity  of  tu 
patent 

2%edeerM  qflh*  Circuit  Omrtiehiaditmimtd 
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APPEAL  from  the  CIrduIt  Court  of  the  United 
States  for  the  Dirtrict  of  Mossachusetu. 
The  history  and  facts  appear  in  the 

Statement  of  the  case  by  Mr.JuiUtt  Wooda: 
This  was  a  suit  brought  by  the  appellants, 
John  J.  UaDnlng  and  Caleb  J.  Norwood,  to 
restrain  the  Infringement  by  the  appellees  of 
letters  patmt  dated  Jsnua^  7,  1678,  Issued 
to  the  appellants  and  W.  N.  Hantdng,  bb  as- 
signees of  the  inventor,  James  Manning.  By 
the  tubaeqnent  assignment  of  W.  N.  Manning, 
the  sppellanis  became  vested  with  the  title  to 
the  entire  patent 

It  1*  well  known  that  the  awlmming  blad- 
ders or  sounds  of  certain  fishes  are  largely  com- 
'rlasa. 

Set  in 

a  dry  and  hard  stats.  They  are  manufactured 
Into  MnriasB  byaiwedianlcal  operation,  which 
coosUts  in  paadog  the  macaiatad  touitds  luc- 
cessively  between  sevoal  seta  of  rollers,  the  first 


elongating  the  sheets  into  the  ribbons  of  Ua- 
glasB  kncnm  to  commerce.  The  Invention  cov- 
ered by  the  patent  sued  on  was  foranituproTe- 
tnent  u  tha  iBannfoctiire  of  't'*'g****  tnxn  fish 

The  spedflcatloii  of  the  patent  dadand  aa 

"In  the  manufacture  of  ribbon  Unglav  from 
flah  sounds  it  is  customary  to  feed  the  softened 
and  moist  or  macerated  sounds  to  and  between 


formed  into  a  contbiuotiadieet  Notwithstand- 
ing the  constant  applicatiiMi  of  oold  water  into 
the  rolls,  the  substance  adheres  tenaciously  to 
the  roll  and  aocumulatea  tberwpon,  and  has  to  f  403] 
be  cut  away  therefrom,  aa  openuion  which  is  ^ 
v«TT  slow  and  labtaioua  and  productive  of  lm> 
perrect  sheets. 

My  loTeotion  Is  deslgiied  to  obrlate  the  return 
of  the  adhering  gelstlDona  substaaoe  to  the  ao- 
tlon  of  the  rolls  before  It  is  stripped  therefaom, 
and  to  sostriplt  that  the  rolls  inay  work  0 


tlnuously  or  without  sloppue,  the  ribbon,  aa  it 
Is  stopped,  befog  again  fed  or  guided  t^  the 
operator  Into  and  between  the  rolle  until  sufll- 


guJded  t^  t] 
,  rolle  until  sul 

ciently  reduced  or  ekmgaled  for  removal  o 
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tor  Uw  actkm  of  other  rolls  wt  neanr  together 
to  produce  •  thhuier  ribbon. 

To  effect  this  result,  I  phwe  at  the  dde  of 
esch  roll «  scraper  estendug  the  whole  length 
of  the  roD,  uia  haHog  so  edge  set  up  to  the 
roll,  BO  Uiat  the  roU  dtsll  nin  just  clear  of  it, 
which  (ctKier  or  cleaner  strips  Iiom  the  whole 
nuface  <rf  Uie  roll  the  adheriog  gelaUne  in  the 
form  of  a  sheet. 

The  inveu^on  condsts  in  this  method  of  pan- 
Ing  the  iwlnglaas  between  hoUow  tolls,  cooled 
l^  water  thrown  Into  the  rolls,  and  then  strip- 
|Mng  the  gelatinous  mailer  from  the  rollers  and 
returning  it  to  the  hopper  to  be  again  treated, 
the  rollers  being  adjustable." 

The  claim  was  as  follows: 

"The  herein  deecribed  method  of  converting 
litnglsss  Into  sheeta  of  any  destred  thjcfcaessby 
running  it  between  hollow  rolls  Into  whidi  cold 
water  Is  thrown  to  cool  the  compressing  sur- 
faces, such  roUa  bdng  prefeimUy  made  uljust- 
able  to  graduate  the  degree  of  compressioii,  and 


tnmed  to  the  htmper  as  required. 

One  of  the  defenses  set  op  in  the- 

tcUed  on  was,  that  the  improvement  described 
in  the  patent  had  been  in  puUIc  use  for  more 
than  two  jesrs  before  the  patent  was  applied  for. 

The  drcutt  court  dismissed  the  bul  on  that 
ground.  From  its  decree  this  appeal  is  prose- 
cuted br  the  complainants. 

Mr.  Thoa.  Was.  C>lask*(  for  appellant 

Mmn.  Omtm  I^  Bobavta  and  J.  L,  ft 
BobirU,  for  appelleea. 

[464]  Jfr.  Jiutfee  Wooda  delivered  the  opinion  of 
thectrart: 

We  tbiok  that  the  defense,  that  the  improve- 
ment deecribed  in  the  patent  had  been  in  public 
use  for  moi«  than  two  vesia  prior  to  the  appli- 
cation thetrfor,  is  eatablished  bv  the  teetimony. 

The  ^q)ellants  contend  that  the  patent  coveta 
an  improvement  In  the  pncess  of  maUng  isin- 
glass. It  is  not  coDteaoed  that  the  patent  cov- 
ers the  rolls  between  which  the  flsh  sounds  are 
passed,  or  the  keqiing  of  the  rolls  cod  by  mak- 
uig  Uiem  hollow  abd  injecting  a  stream  of  cold 
wfier  into  the  caviW,  nor  the  automatic  scrap- 
ers, hot  in  the  use  of  automatic  scrapers  applied 
to  such  rolls  to  prevent  the  iainglass  from  being 
carried  through  the  rolls  a  second  time  without 
aeration. 

The  testimony  Shows  that,  as  early  as  the  year 
1800,  James  Manning,  the  inventor,  was  en- 
gaged in  the  manufacture  of  isinglass  at  Ipe- 
iridi,  Mass.,  in  copartnership  with  his  brother- 
in-law,  Caleb  Norwood,  under  the  name  of  Nor^ 
woodAHanDing.  InthatyearOliverC.  Smith, 
a  machinist  at  Salem,  oonstmcled  for  the  firm  s 
machine  containing  adjustable  hollow  water- 
cooled  rolls,  with  stationaiT  scrapers,  subetan- 
dally  such  as  are  deecribed  In  the  mtent,  for 
converting  istodass  into  aheet*  in  the  manner 
therdn  set  f  or^  The  use  of  this  machine  was 
continued  down  to  the  year  1667.  when  the  firm 
of  Norwood  &  HannlDK  was  dissolved.  In  the 
division  of  the  assets  of  the  firm  between  the 
partneia,  the  machine  with  the  scraper,  made 
by  Smith,  fell  to  Norwood.  He  look  into  tike 
business  with  him  ai  a  partner  his  son,  Caleb  J. 
Nwwood,  and  continued  it  in  the  same  factory 
7M 


from  IBST  (o  1670,  using  the  mnriihifi  with  the 
statiooaiy  scr^MT  which  had  been  made  by 
Smith. 

James  Hanninff,  after  the  dissdutlou  of  the 
Arm  of  Norwood  &  Hanning,  catahliBbed  an 
isinglass  factory  at  Hockport,  Mass.,  and  ^o- 
cured  to  be  conatmcted  two  machines  dmilar 
to  that  disclosed  hi  the  patent.  With  this  fac- 
tory and  machineiy  he  set  up  Id  business  his 
two  sons,  John  J.  Manning  and  William  N, 
Hanning,  and  they  carried  on  the  bosiness  of 
maou&cturing  imnglass,  under  the  name  of  J. 
J.  Hanning  *  BroUiet,  from  the  year  1688  un- 
til Uw  Ustfiwiiy  In  thia  case  was  taken  In  ISH, 
using  the  two  machines  with  scrapers  above 
mentioned.  James  Hanning,  the  Inventor,  had 
no  Intanst  la  Uie  business  carried  on  by  Nor- 
wood and  his  son  after  the  dissolution  of  the  [4MI 
flrmof  Norwood  A  Harming  In  1807,  nor  in 
the  bualDeas  of  J.  J.  Manning  A  Brother,  car- 
ried on  from  1608  until  after  the  issue  of  the 
patent. 

Some  attempt  Is  made  to  show  that  the  use  of 
the  machines  in  the  factory  of  Caleb  Norwood, 
from  1687  to  1870,  waa  a  sscret  and  not  a  pub- 
lic use.  But  we  thiok  the  testimony  shows  a 
□se  open  to  the  public  gencTaUv.  But  whether 
this  be  so  or  not  is  IminaUrial.f  or  Norwood  aitd 
his  son  were  allowed  by  the  inventor  the  unre- 
stricted use  of  the  patent  during  the  period 
mentioned,  without  Injunction  of  secrecy  or 
other  condition.  ThiausufflcientloconsUlul« 
a  public  use.  Bgbert  v.  Limniajm,  104  D.  &, 
888[XXVI.,  766]. 

The  decided  weight  of  the  evidence  ahowa 
that  there  was  also  a  public  use  of  the  Invention 

the  factories  of  J.  J.  Manning  &  Brother  for 
—Ore  than  fonr  years  prior  to  the  applIcatioB 
for  the  patent,  namely:  from  1868  to  I87S. 

It  Is  slso  made  dear  by  the  testimony,  not 
only  that  the  madilnery,  out  the  proceas  used 
by  Norwood  A  Manning  from  1860  to  16<17,  by 
Norwood  A  Son  from  1807  to  1870,  and  by  J. 
J.  Mannbig  A  Brother  tnm  1808  to  1873,  and 
after  that  year,  was  subetanUslly  the  same  aa 
that  deecribed  in  the  patent  During  all  Uiese 
yean  there  was  no  material  change,  dther  in 
the  machineiy  or  the  process.  Theuaeof  th» 
machineiy  and  iwocess  was  not,  therefore,  an 
experiawDtal  use.  These  conclusions  of  fact 
—  '-—  ^  the  comid^nant's  case. 

)  polity  of  the  patent  laws  to  fortdd 
the  issue  of  a  pi^t  for  an  invention  which  baa 
been  Inpublic  use  before  the  application  there- 
for. TbeStatuU  of  ISSO,  G  BlaL  at  L.,  117, 
section  6,  did  not  allow  the  Issue  of  a  patent 
when  the  invention  had  been  In  public  use  or 

sale  for  any  period,  however  short,  with  the 
_  _  jsent  or  allowance  of  the  Inventor ;  and  tim 
Statute  of  1870,  10  Slat  at  L.,  SOI,  section  U: 
R.  S.,  section  4880,  does  not  aUow  Uie  issue, 
when  the  invention  had  been  In  public  use  for 
more  than  two  years  prior  to  the  applicalion, 
either  with  or  without  the  consent  or  allowance 
of  the  inventor.  Under  either  of  these  statuies 
the  patent  relied  on  In  this  case  was  Imim>vi- 
denUy  issued,  (or  there  was  a  public  use,  with 
the  consent  of  the  Inventor,  for  more  thw  two  [400] 
years  prior  to  the  application.  The  patent  Is 
therefore  void.  MeOCiiryv.Kinsiland.lHom., 
203;  Egbert  v.  lAppmann,  uW  supra;  JV«i(  Jar 
Oe.  v7frrvA(,  M  U.  8.,  «  [XXIV.,  08]  ;  Wor- 
108  0.  S. 
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OBOM  T,  V.  S.  HOBTOAfll  Co. 


piDptrty  to  Uie  U^ieat  Uddsr  after 

_^  MvortiMOMiit  fi  »ome  pa| 

InChk^o.  The  mortgage  klaocc 


thlnj  dm"  MVQrtiMmaot  tn  aome  papw  i> 
lUhM  InChkwo.  The  mortgage  also  coatUD 
this  claose:  "  u  U  nndenUKid  and  agreed  thai 


aaij  for  the  openinR  of  and  ezteiulon  of  Dcar- 
bontStreet,beiDgthm7'als  feet,  more  or  lesi.off 
the  wert  end  of  lald  premises;  to  which  event 
any  benefit  which  may  accrue  to  the  uM  party 
of  the  flnt  part  herein  may  be  paid  by  the  dty 
to  said  party  of  the  first  part  direct." 

The  mortoage,  upon  the  day  of  its  eitecutioD, 
was  filed  and  recorded  in  the  proper  ofBce. 

On  the  10th  d^  of  December,  1872,  Lombard 
•old  and  conTt^od  with  warranty  the  whole  nf 
the  morUaged  premises.together  with  the  build- 
tnga  wh^  liaa  been  ereited  tberwn  with  the 
money  borrowed  from  the  United  BtatM  Hort- 
nge  Compaor,  to  the  Na^onal  Life  Insunoce 
GompanT  of  Chicago,  of  which  be  was  preri- 
dent  and  a  prlndptu  stockholder.  That  convey-  [4T9I 
ance  was  made  expressly  subject  to  the  before 
meotioned  mortgtwe.  The  couslderMlon  was 
9100,178,  a  part  orwhlch  was  in  the  assump- 
tion of  the  debt  due  to  Ibe  United  States  Hort> 
gage  Company.  In  part  payment  also  of  the 
ptucbase  money,  the  insurance  oompanv  eze- 
cuied  and  delivered  lo  Lombard  its  promissory 
note  for  (12,878,  dnwn  to  Us  own  order  and  by 
ft  indorsed  hi  blank,  payable  three  y«*rs  after 
date,  with  interest  payable  semi-annually  at  the 
snpercen'    " "" 

-J ;  of  the  DC 

_D  the  BL . 

J.  L,  Lomba.-,  _  , .. . 

covenants  of  warranty,  conveying  the  whole  of 
said  premises.  That  deed  was  duly  ncorded. 
Of  that  note  and  tnistdeed  Gross  subsequently 
became  the  owner,  the  note  coming  into  bis  pos- 
aesrion  with  the  indotsement  only  of  the  insur- 
ance company. 

On  or  about  March  17,  1878,  by  proper  legal 
proceedings,  tbtTty-five  feet  otC  the  west  end  of 
said  lots  were  condemned  by  the  city  for  the 
purposes  of  a  street.  The  sum  of  (10,002.78 
was  awarded  as  compensation  for  (he  etound  so 
taken,  and  $10,697.64  were  afterwards  assessed 
as  the  value  of  the  benefits  lo  the  remaining 
portion  of  the  premises  not  taken  for  the  pur> 
poses  of  the  street. 

BeoJamiD  Lombord  made  default  in  the  pay- 
ment of  interest  due,  on  and  after  October  1 , 
1878,  and  failed  to  pay  any  taxes  or  assessments 
on  the  property  after  1872.  On  the  first  day  of 
January,  1874,  the  Mortgage  Company  elected 
to  declare  the  whole  debt  due. 

On  or  about  June  1, 1874,  the  insurance  com- 
pany was  dulv  adjudged  a  bankrupt,  and  an  as- 
signee thereof  was  appointed.  Lombard  was 
also  declared  a  l»nknipt.  Neither  be  nor  the 
insurance  company  left  any  known  assets  to 
~ect  tlieir  obKcations. 

By  an  Act  of  the  General  Assembly  of  Illi- 
nois, in  force  July  1, 1875,  entitled  ■'An  Actio 
Enable  Corporations  In  Other  States  snd  Coun- 
tries to  Lend  Money  in  Illinois,  and  to  Euforce 
Their  Securities  and  to  Acquire  Title  to  Henl 
Estate  as  Security,"  it  was  declared,  amoue 
other  things:  "  That  any  corporation  formed 
under  the  tawi  of  any  other  Slate  or  oouotrj', 
and  kuihorizcd  by  Its  charter  to  invest  or  loan  [4801 
7U 
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SuPBuiE  CocKT  or  THB  Uhited  Statrs. 


Oct.  Tbbx, 


moner.  mB?  Innst  or  loan  moaerin  this  State. 
And  »By  such  corporation  tbat  may  btTe  in- 
vested or  lent  monej,  as  aforesaid,  may  bave 


IS  priTsle  persona,  dUzena  at  this  State;  and 
wben  a  sale  Is  made  under  anj  Judgment,  de- 
cree, or  power  in  a  mortfage  or  deed,  such  cor- 
poration ma;  purchase,  iD  Its  corporate  name, 
the  properly  offered  for  sale,  and  become  vested 
with  the  tide  wherever  a  natural  person  might 
do  so  in  like  cases;  Pnttided,  lioaevBr,  That  all 
real  estate  lo  porchaaed  bjr  any  such  corpora- 
tion. In  satisfaction  of  any  such  Ilabilit;  or  in- 
debtcdneas,  aliall  be  oflercd  at  public  auction. 
at  Icostonceeveryyear,  at  the  door  of  the  court- 
house of  the  county  wliereln  the  same  may  be 
situated,  or  on  the  premises  so  to  be  sold;  •  ■  * 
and  saia  resl  estate  simll  be  sold  wbeuever  the 
price  offered  fur  it  is  not  less  than  the  claim  of 
such  corporation,  including  all  Interest,  cost 
and  other  expenses;  Arid  provided  furUier,  That, 
in  case  such  corporaU<m  sbalt  not,  within  such 
period  of  five  years,  sell  such  lands,  either  al 
public  ot  private  sale,  as  aforesaid,  it  shall  be 
(he  duty  of  the  State's  attorney  to  proceed  by 
information.  In  the  name  of  the  people  of  the 
State  of  Illinois,  Against  such  corporation,  in 
(be  circuit  court  of  the  county  within  which 
(uch  land,  so  neglected  to  be  sold,  shall  be  sit- 
uated, and  such  court  sliall  have  Jurisdiction  to 
bear  and  determine  the  fact,  and  to  order  the 
sole  of  such  land  or  real  estate,  at  such  time  and 
place,  subject  to  such  rules  aa  the  court  ahall 
estalilish,    etc. 

For  the  purpose  of  settling  several  conflicting 
claims  in  nifercnce  to  this  property,  the  assign- 
ee in  bankruptcy  of  the  insurance  company 
brought  tills  suit  in  the  Superior  Court  of  Cook 
County,  lUinoia,  making  the  United  Btstes 
Mortgage  Company,  Groas,  and  others,  defend- 

The  principal  questions  In  dispute  between 
Oross  and  the  Mortgage  Company  were:  1. 
Whether  the  latter  aci}ulred  any  valid  interest 
or  lien  upon  the  ^mues  as  against  Qross;  and 
tbe  court  of  original  Jurisdiction  held  that  it 
did.  a.WhetherGrofla,as  tbeowneraodholder 
of  the  note  for  $12,  278,  was  entitled  to  receive 
the  sum  awardiM  as  damages  for  that  port  of 
[Ml]  '^  propertv  taken  by  the  city,  or  whether  the 
Mortgi^  Company  was  entitled  to  It  by  reason 
of  the  terms  of  tbe  mortgage.  That  question 
was  ruled  in  favor  of  Oroas. 

Upon  appeal  to  tbe  highest  court  of  HUnola, 
tbe  Judgment  of  the  Inferior  stale  court  was  re- 
versed and  set  aside,  and  tbe  cause  remanded 
"for  such  other  and  further  proceedings  as  unto 
Uw  ftnd  Justice  shall  appertain,  witbdirectiont 
to  the  superior  court  to  enter  a  decree  giving  to 
^tpellants  (tbe  UortgMje  Company)  exclusively 
the  amount  found  against  the  city  as  damages, 
and  to  Qroaa  no  part  thereof."  It  was  furUier 
adjudged  that  the  Mortgage  Company  recover 
its  costs.  From  that  decree,  this  writ  of  error 
has  been  prosecuted, 

Mr.  ThoBwa  B.  MeCl«Uftnil,  for  plaintiff 


In  the  case  at  bar,  the  Supreme  Court  of  H- 
linoli  baa  decided  that  the  United  States  Morl- 
gase  Company  could  not  take  real  estate  securi- 
tv  m  Dllnoia,  and  diat  the  mortgage  in  qucs- 
noD  waa  abaolutely  vokL 


On  that  question,  this  court  will  treat  the  rul- 
ing of  the  Illinois  court  aa  the  law  of  this  case, 
and  no  subsequent  nUings  of  tbe  Illinois  court 
can  be  considered  here. 

Sibbaldv.U.  S..\2PfA..iSA;  7)/UrT. Maaieirt, 
IT  WbU.,  2m  (Bi  V.  S.,  XXI..  58S).  and  case* 
cited  ;  BibfrU  v.  Owpw.  20  How.,  467  {61  U. 
S.,  XV.,  9U9) ;  Lett  v.  CCark,  30  Cal.,  416  ; 
Ph^n  V.  San  FrandKo,  20  Cal.,  40;  Vhteker- 
ins  V.  Pbilei.  29  111..  294  ;  Rifingv.  Carr,  70 
M,  SD6;  B.  R.  Go.  v.  /tonis.72  III  .82;  Jotin^ 
ton  V.  Von  KettUr.  84  111..  815 ;  CltarkUt  v. 
Mumtett.  4  Hart.  &  J.,  497. 

Irrespective  of  this  rule  of  law,  this  court,  in 
passing  on  local  questions  peculiar  to  the  sev- 
eral States,  will  adopt  the  rulings  of  such  state 
courts  aa  are  settled  at  and  before  the  time  the 
transaction  occurred  which  Is  brought  in  review 
before  this  court ;  and  subsequent  decisions  of 
the  state  court  can  have  no  force  or  effect  upon 
such  transactions. 

J^iiJfoWv.  Oa/ta(ina).,lWU.S..52(XXV., 
546). 

It  is  reserved  to  the  States,  either  by  .'tntiitc 
or  general  policy,  to  determine  whether  foreign 
corporations  sluill  do  busincAi  therein. 

Pelroleam  Co.  v.  Wear*.  27  Ohio  St,351 :  StaU 
V.  Dngh,  40  Wis.,  t7S;  Dogle  v.  Int.  Ck>.,UJ3. 
S.,  535  (XXIV.,  ]4»);  Whart.  Confl.  L.,  sec 
2Se  ;  BanJc  v.  EarU,  18  Pet.,  589  ;  Runyan  v. 
Cotter,  14  PeL,  128;  Story,  Confl.  L.,  sec.  430; 
Paul  V.  Va.,  8  Wall..  168 {76  U.  8,.  XIX.,  35^; 
3an  Matteo  Go.  v.  R.R.Co..\%  Fed.  Rep.,  747. 

Such  corporations  ss  defendant  in  error  were 
prohibited  in  Illinois  by  statute  and  general 
policy  at  the  time  it  took  its  security. 

Gen.  Incorp,  Law  HI,,  1873,  sees.  1,  26. 

The  contract  of  mortgage  by  Lombard  to  de- 
fendant In  error  being  prohibited  by  statiiic, 
and  against  the  manifest  policy  of  the  State,  is 
a  numty. 

Int.  Co.  V.  Re«entiuii,  6S  lU.,  91  ;  Oarroa  v. 
S.  a.  LouiB.  67  111.,  577;  StarkiMOthtry.  BOU 
Soeietff.  72  ni.,  60  ;   U.  S.  Tru*t  Co.  v.  Let.  78 

m.,  148, 

The  trust-deed  of  Gross  Is  a  contract  and  can- 
not be  postponed  to  another  lien  by  tbe  Legis- 
lature. 

ainkiTtg  Fund  v.  Xbnhem  Bk.,  1  Met.,  174 ; 
Mtmdji  V.  Monroe,  1  Mich.,  66. 

The  Act  of  July  I,  1875,  and  tbe  decision  of 
the  Supreme  Court  of  Illinois,  construing  it  aa 
retroactive  and  giving  It  IheeScctof  curing  the 
mortgage  of  August  23,  1872,  are  in  conflict 
with  article  I,  section  10.  and  article  14.  section 
1,  of  the  Constitution  of  the  United  States. 


V,  Awifctn,  88  Ala.,  SIO;  DaU  v.  Med£a]l.  9  Pa. 
SL,  109;  Ordmv.  JVM>nan,23  Wis.,  108;  BriutoK 
V.  Bemen,  12  Iowa,  891;  Bu»»dl  v,  Bnm*es.  S5 
lU.,  868;  Conaay  v,  CaOe,  87  111.,  82;  iMnin- 
gery.  i/cOonnel,Al  111,  ti9;  Mogert  v.  Biggiju, 
48  ni.,  211  ;  Bronton  v.  Siniie,  I  How.,  Sll  ; 
Edaardfr.  Eeartey,96V.  S.,S95(XX1V.,T»3); 
Brinej.Itu.  a>..96U,  8..  627  (XXIV.,  858); 
MeOraeten  v.  ffavwird,  2  How.,  60S;  Baring* 
V.  DiOn^,  19  Wall.,  I  (86  U.  3..  XXH.,  90) ; 
OuTTany.Ark..\6Hoyi..30i;Mn3J-enY.t4oao. 
6  Minn.,  177;  Slurnkv.  Broan,  61  Pa.  Su,321; 
Ptaree  v.  Fiilton,  7  B.  Hon.,  162  ;  McCaHg  v. 
Hoffman,  28  Pa.,  608;  Le  Boil  v.  Bmmtil,  4 
How..  449  ;  Bote  v.   SaruUrton,  88  HL.  247 ; 


lOS  C.8. 
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OxoH  T.  D.  S.  HoKTOAei  Co. 
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AmM-t.  iEUeA,  U  in.,178^JK)niHMT.  AM, 
S  W.  ft  S.,  178 ;  m^  T.  BantUM,  S8  Tex., 
4SS:  Slunaood  r.  FtmUng,  35  Tex.  fiupp.,  408; 
VOMOtium  T.  ^  ^  O).,  29  N.  J.  Eq.,  811  i 
AnMT.J&rM.8CaL,6S4;  ChsnMy.  StoekUm, 
7HumdL,81i  faOmf  t.  TTord,  8SPk.,  BBSi 
SeOoH  T.  /cAm,  S  Pa..  1411. 

llw  Iftw  of  tba  SUte  where  a  contact  la  mode 
ll  put  of  Um  contract,  and  a  subaequent  Act, 
dungtaig  (he  l&w  to  the  prejudice  of  either 
Duty,  le  void. 

Brvnvn  t.  Xtrutt,  1  How. .  Sll ;  Brine  ▼.  Int. 
(h.  liupra);  Siteardi  t.  Etarm  (itipra) ;  Von 
Eopnan  t.  Qutneg,  4  WalL.  685  {71  U.  B., 
XVIII.,  408);  MeOmOctn  ▼.  Bdyward,  2  How., 

floei  an«(X  T.  z<tf!)r4,  a  aiim.,  sea. 

Tiie  remedy  on  such  »  contnct  rannot  be 
taken  away  nor  materially  affected. 

Bdieardti.  Keaneg  (tupn^;  Ounn  t.  Bart]/, 
16Wftll.,eiOC8aU.  8.,XXI.,218};  Srontonv. 
ftnne,  lHow.,811;  Miindj/ v.  Monrot,!  HIch., 
98;  Witttamnm^.B.  R.  Go.  (lupra). 

At  to  the  cOQStmctloa  of  letroepectlTa  itat- 
utcs.  Me: 

BniM  >-.  Sehvgter,  4  G(lm.,a31 ;  Marth  y.  Cft» 
nut.  14  HI.,  387;  HatcJier  v.  Tbttdo  R.  R  Ob., 
88  IU.,480;  Jn  re  7W^,  TV  Dl., 99;  Oarrettt. 
Wiggini,\  Scam.,  836;  Thomvtany.  Alexander, 
11  £1,  se;  ficpb'MV.  Jontt,  28  lDd.,810;  Wtek- 
by  7.  gpraaue,  10  Wend., 116:  Slurnk  v.  Bnnm, 
ei  Pa.  St.,  Sil;  Moere  t.  PMUipe,  T  Uees.  ft 
T.,  BW:  Jfiwn  r.  Jhirden,  S  Ex..  23. 

Mr.  Wirt  Daxtar,  for  defendant  in  error: 

Thia  court  has  no  jurisdiction  In  this  case. 

Bugger  r.Boeoele,lUV.a..003(XSVl.,m); 
Bank  y.  Board  (^  LiqyidaUon,  98  U.  B.,  1^ 
{XXV.,  116). 

The  sole  qnestioD  as  to  the  original  validity 
of  the  mortg^e,  presented  by  the  record,  is  the 
general  qnnUon  whether  a  foreign  corporation 
could  take  title  to  real  eetate  in  Illinois,  by 
mortgage,  to  secure  a  loan  of  money. 

The  cowt  held  that  mortgages  do  not  tend  to 
create  perpetuities  wltblit  the  rule  laid  down  In 
Carrey.  E.  St.  Zouit.ttl  DL,  Se8,  and  that, 
therefore,  mortgages  to  foreign  corporations  are 
not  obnoxious  to  this  rule. 

Sletent  t.  PraU,  101  lU.,  206;  Qm.  W.  Amur- 
anc»  Co.  T.  Beammm,  109  DI.,  46 :  OhrittCan 
Union,  -r.  Tmnt,  101  tf.  B.,  858  (XXV.,  888). 

These  declaiona  are  binding  on  this  court,  u 
der  it*  establisbed  role  of  draslon. 

The  contention  of  pMntifl  in  error,  that  the 
morlnge  was  originally  void,  b  not  sustained 
by  eridence,  and  the  qneition  of  law  which  It 
Involvea  is  not  piesented  l^  the  record. 

The  preaumption  is  wholly  in  favor  of  the 


to  determine,  either  by  statute  or  general  policy, 
whether  f  ordgn  corporations  shall  do  bualness 
theieliL 

We  also  concede  that  whether  or  not  the  par^ 
tlcular  statute  referred  to  was  expresaiTe  of  the 
I  policy  of  the  State  to  exclude  coRXua- 


Btate,  those  decisions  are  concloalTe  on  thb 
court  This  rule  of  decision  is  flzmly  estab- 
lished In  this  court. 

JWeA<AT.i;«5»,aWall.,4B8C7aU.8.,XVm., 
SSQ;  ran  Baimdaer  t.  SMmeg,  11  How. ,  297; 
TWnwndT.  7I»lii,»lU.  S.,4SS(XXIIL,41^; 
WiUiami  t.  EirOand,  18  Wall.,  806  ^  tl.  S., 
XX,  688);  iM  t.  AqMreten.  lOfi  U.  S^  697 
(XXVl.,  1804);  a.B,Oa.y.  Bank,  109  U.  S.. 
i4^XVI„  61). 

llie  Iaw  of  187V  was  retroactive,  and  omed 


caneral  p 
Sons  lOu 


law;  and  that,  if  that  aneatlon  has  been  settled 
hy  the  dcdiloni  of  ue  highest  court  of  the 
U8U.8. 


any  alleged  Inv^idity  of  the  mortgage. 

The  general  principle  is  thus  stated  by 
Oooley:  "  When  sudt  Acts  (retrospective)  go 


A\^Jvdg» 


tnfiher  than  to  Uad  a  party  by  a  contract 
whldi  be  baa  attempted  to  enlor  Into.bnt  which 

— "  invalid  by  rr * '  * — *"" 

,  inhiaparttc 

lect  of  some  Ian]  for 


Ity  on  his  part  to  make  IL  w  throiif^  sc 

lect  of  some  Ian]  formally,  <«  in  consequeno 

of  some  tngre^ent  la  the  contract  forbidasn  by 


law,  the  question  which  they  suKgeet  is  one  in 
policy,  and  not  one  of  constitutional  power." 

Cooley,  ConsL  Um.,  874,  and  cases  cited; 

e,  also,  Qo^im  v.  Btonington,^  Conn.,  810; 
_McAv,  iraUer,6Com).,197:Maftv.JfinMinfc, 
27  N.  J.  L.  .(8  Dutch.),  197;  htler  v.  Bank,  16 
Mass.,  845;  Caieerov)  v.  Int.  Co.^  58  Pa.,  8B7; 
Lane  v.  JVUwn,  70  Pa.  Bt,  407;  Itttit  v.  JTeffi. 
eoJA,  16  Ohio.  847;  BuO^  T.  Ibtedo,  6  Ohio 
St.,  896. 

The  principle  Is  a  universal  one  that  a  pni- 
clraser  who  takes  with  notice  of  all  the  facts, 
stands  in  no  better  position  than  his  vendor, 

Lee  T.  Oettji,  28  111.,  80;  SAaie  v.  Beebe,  SB 
Vt. ,  809;  77tMe  v.  Buibr^.  50  Mo.,  278;  Siwi- 
gram  v.  Bieketti,  18  (M.,  859;  Wade,  Notice, 

c.  48. 

We  may  add.  In  this  connection,  that  It  la 
well  settled  that  a  law  which  gives  valldiQrio 
a  void  contract  does  not  Impair  the  obligeiion 

8 Fat, 418;  Wattmr. 


Mr.  JiotUe  Harlaa  ddivated  the  o|rfpion  of 
the  court: 

The  lliBt  point  to  be  oontfdered  rdatee  to  the 
furisdiction  of  this  court  In  behalf  of  the  de- 
fendant in  error,  it  la  indsted  that  It  does  not 
appear  bom  the  rccwd  that  the  decision  of  the 
Supreme  Court  of  Illinois  was  advene  lo  any 
asserted  right  under  the  Constitution,  laws  or 
treaties  of  the  United  Statea,  nor  that  the  Judg- 
ment or  decree  con^lalned  of  could  not  nave 
been  pasted  without  the  determination  of  any 
such  federal  question.  Dtumtr  \.  B»  '  "" 
D.  S.,  608rXXVI.,848]:iAni(M;tv.J 
90Wall.,Beor87U.8.,XXU.,4291,  T 
oaltion  depends  upon  tbe  ii  ' 
opinion  of  the  state  court, 

of  the '- 

poeeoL  „ 

that  court  based  its  final 


oaltion  depends  upon  tbe  inquiry 'wtu 
__!_.__  ^i  .L_  ^ .  ^1,1(5,  igm 

dfor 
I  npo 

. .,817  [76  U. 

XIX.,8iri;  Beetar  v.  AM^,  6  Id„  149  [78 


npm  V 


U.'  S.,  xVin.,'78S],  and  IPUHamtv.  'Sforrie.U 
Wheat,  117.  It  was  ruled  that  the  opinion  of 
tbe  state  court  ooatiituted  no  part  of  the  locord,  [4B51 
for  the  purpose  of  determinlnK  whether  thia 
court  will  re-examine  tbe  final  ^dgmentor  de- 
cree. Andin  AmaetMV.  Xatmn«e,  llWaU., 
88  [78U.  S.,XX.,49]— where Uiequs^tm arose 
OS  to  the  effect  to  he  given  to  the  certlflcate  of 
»7 


ib.Googlc 


SUTBKHK  COCBT  aw  TIX  URmD  &T±TtM. 


Oct.  Tebx, 


tbo  OIU^JvftfMoftheitatecoart.diowiuEtbat 
»  fedeni  qnwtlon  waa  nised  and  decided  ad- 


for  revlnr^t  was  Mid:  ' 


In  the  noord,  then  the  Bupreme  Couit  of  the 
Stale  can  ^ve  the  JurladlctUm  in  erar  cue 
wfaoe  the  queedon  Is  made  b;  conuad  in  uga- 
meDt"  To  the  lame  effect  are  £aM{«rv.WaU- 
«r,  U Bow.,l%^ud B.S.a>.v. aMk,4 Wall., 
leomu.  B.,ZVIII.,88q.  But  to  Jfiw^)afc 
T.  jkmpMt,  do  WalL.«S8rff717. 8..XXn..448], 
Ihe  nibject  vaa  again  unaer  ocmuderatioD,  t^ 
mtOD  of  the  oml^on  from  the  Act  (rf  1807  [14 
Stat  at  L.,  SKI],  «F  that  prorhdon  in  the  SBth 
•ectkm  of  the  Act  of  1^  [1  Stat,  at  L.,  78], 
which  restricted  Oils  court,  when  leriewing  the 
final  Judgment  or  decree  of  the  highest  court  of 
a  Btate,  to  the  oonaideTsdon  of  micb  errors  aa 
appeared  "  on  the  f  ace  of  the  racord."  It  was 
there  said,  that,  in  determtoing  whether  a  fed- 
eral question  was  raised  and  decided  io  the  state 
court,  "Thli  court  has  been  inclined  to  restrict 
Us  inquiries  too  much  bf  this  express  limitatioD 
of  the  Inquiry  '  to  the  face  of  (he  record.' " 
"  What  was  toe  record  of  a  case,"  the  courtob- 
sored,  spesking  t^  Mr.  Jvttio  Miller,  "  was 
pretty  well  nnaerstood  as  a  common  law  phrase 
at  the  time  that  ttatnie  was  enacted.  But  the 
statutes  of  the  Btates,  and  new  modes  of  pro- 
ceedings in  those courls,  have  changed — **  ''~ 
fused  ^  matter  very  much  dnce  thai 
la  In  reference  to  one  of  the  necessities  thus 
brou^t  about,  that  this  court  long  since  deter- 
mined to  crauider  ai  part  of  the  record  the  opin- 
ions deBTered  in  sudi  caaea  by  the  Supreme 
Court  of  Louisiana.  B.n.Go.y.  MamhaU,  la 
How.,  IW;  Owsfn  T.  Bowft  Bteeutor,  19  Id., 
209  (60  U.  B.,  XT.,  «01].  And  though  we  have 
npeatedly  decided  that  the  oi^aions  of  other 
state  courts  cannot  be  loolEea  into  to  atcertaln 
what  #ai  decided,  we  see  no  reason  why,  since 
[4861  this  restriction  is  removed,  weahould  not  so  for 


qneetion.  We  have  been  to  the  habit  of  receiv- 
tog  the  certificate  of  the  court,  signed  by  its 
Cm^  JutUta  or  preddtog  Judge,  on  that  potot, 
thonpt  not  as  oondurire,  and  these  opinions 


the  opinion  of  the  Supreme  Court  of  IQlnola, 
In  connection  with  other  por^ons  of  the  record, 
for  the  purpose  of  sscNtaining  whether  this 
writ  of  error  propeily  raises  any  question  de- 
termined by  the  state  court  adTcrscly  to  a  ri^t, 
title  ai  imnninitT.  under  the  C<uiatitution  or 
laws  of  the  ITnlted  States  and  specially  set  up 
and  claimed  by  the  party  who  brlnn  the  writ. 
Any  difficult  existing  upon  this  subiect  is  re- 


propertT, 


are  quite  aa  sntisfactoy,  and  m»  more  proper- 
ly be  treated  aspaKoithereoraothansnchceT' 
oficates."  The  opinion  of  the  state  court  to  the 
pnaeotcaseiaproperiyanthokticated,  and  there 
fa,  in  addition,  the  ceitUcate  of  i(a  OAitfJiu- 
(te,  ahowtor  that  Ow  pnaent  platotifl  in  error 
not  (»ilyclaimal  that  toe  deed  of  trust  by  the 
National  Life  Insurance  Company  gave,  when 
executed,  a  lien  superior  to  that  ass^ted  by  the 
United  Stalea  Mortgage  Cmnpany  under  Lorn- 
bard'a  morbcage,  but  that  the  Act  of  the  Legis- 
lature of  Dllnois,  to  force  July  1, 187S,  to  ao 
tar  OS  it  attempted  to  validate  mortgage*  such 
as  the  one  taken  by  that  Company  mm  Lorn- 
hard,  was  to  conflict,  as  well  with  the  contract 
clause  of  the  Constitution  of  the  United  States, 
ss  with  that  partof  the UttaAmendmentwhlch 
prohibits  a  State  from  depriviu  a  person  of 
property  without  due  process  of  Uw;  further, 
that  the  latter  claim  was  dedded  advenely  to 
plaintiff  to  emr. 

We  cannot,  therefore,  doubt  that  to  the  exist- 
ing state  of  the  law  it  is  our  duty  to  examine 
»S 


Justices  of  the  Supreme  Court  of  the  State  shall 
deliver  and  Oto  written  opinlona  to  cases  sub- 
mitted to  it,  but  that "  such  opinions  shall  also 
be  spresd  at  large  upon  the  records  of  thecouit." 
Rev.  Stat,  UT.,  1874,  p.  B29,  ch.  87,  sec  1& 
This  statute^  provision  would  seem  to  bring 
the  case  within  the  rule  which  permits  ao  ex- 
amination of  the  opinions  of  the  Bupreme  Court  [ABTl 
of  Louisiana  to  ascertato  whether  the  case  waa 
determined  upon  any  ground  necessarily  to- 
volvtog  a  federal  question  withto  the  reviewing 
power  of  this  court. 

The  opinion  of  the  state  court  (08  DL,  488), 
to  thiscase,  showsthatthedecree  fa  based  upon 
tliese  grounds:  1.  That  the  laws  of  I]lln<^.  to 
force  when  the  morWage  of  Atuntst  83, 1873, 
was  executed,  as  well  as  its  puuic  policy,  aa 
disclosed  to  Wislative  enactments  tor  many 
years,  ptohiblted  the  United  States  Mortgage 
Company  from  taking  mortgages  upon  nu 
tT,  to  that  State,  to  secure  the  repay- 
II  money  loaned;  consequently,  that  no 
,  used  Io  it  under  or  by  virtue  of  that 
mortgage.  S.  That  such  mortgage  was,  how- 
ever, raiidated  by  the  Act  to  force  July  1, 
187S.  This  last  proposition  was,  as  the  oidntou 
shows,  contested  to  the  stale  court  by  the  pres- 
ent platotlff  In  error,  upon  the  grounds  to 
which  reference  fa  made  to  the  certulcate  of  its 
ObiefJiuHee. 

Weareherei 
cree  can  be  sustatoed,  spart  mim  the  validating 
Actofl87S,  upon  the  ground  that  the  morteage 
of  Lombard  to  the  United  States  Mwtgage  Com- 
pany was  not  inconsiBtent  wiUi  the  statutea  of 
Illinofa  to  force  at  the  time  of  its  execution,  or 
with  Aiy  public  policy  declared  to  the  l(«lala- 
tion  of  that  State.  This  view  fa  based  upon 
btamt  V.  Pratt,  101  DL,  907,  and  Asntranss 
Oo.  V.  Beaaman,  108  DL,  46,  determined  snhse- 
qnently  to  the  decree  to  (hfa  case.    Thceecasea 

tlyto 
on'realeet 
United  States  U( 
Act " 


led  States  Mortgage  Company  iwlor  to  the 
of  July  1, 1676.  The  dedaion  to  each  of 
them  waa  that  a  loan  made  by  a  foreton  ctapo- 
ration,  prior  to  that  Act,  to  a  citizen  (^  niin^ 
and  secured  by  mortgage,  was  ndUier  prohib- 
ited l^  any  iM^slation  of  that  States  nor  con- 
trary to  its  public  policy,  and  that  such  mort- 
gage could  be  foreclosed  and  the  title  to  the 
mwtgaged  real  estate  thereby  passed.  Somwdi 
of  the  ojdnlon  of  the  Supreme  Court  of  llUnds 
to  tUs  case  ss  held  to  the  contrary  iras  expressly 
declared  to  BUmiu  v.  iVotf  ana  Atnavnet  d. 
Tion  to  be  erroneous. 
Is  contended,  to  behsif  of  platotlff  to 
error,  that  the  decree  below,  in  so  fur  as  it  reau 
upon  the  invalidity  of  Lombard's  mortgage  fa  .^-.i 
an  adjudication,  as  between  tbe  partleB  to  ihfa  1*"™ 
case,  of  a  purely  local  question,  <h  which,  upon 
writ  of  error,  we  may  not  take  oognizancei  oo»- 


ib.GoogIc 


Obom  t.  U.  B.  Hobtoaos  Co. 


•cqncntly,  h  b  argued,  tliU  court,  without  ref- 
erence lo  tho  later  dediloiu  of  Uie  state  court, 
muBt  determine  the  federal  queMloo  bere  raieed 
upon  tbe  bttrii  «Btat)1Uhed  by  tlut  court  In  this 
case,  tit.:  tbat  Lnmbaid'a  mortgsfe  waa,  when 
^Tcn,  inoperatire,  under  tbe  localUw,  to  paas 
liilc  to  tbe  United  Statea  HortKage  Company. 
Without  expKMing  any  oplmon  as  to  the 
aonndDess  of  this  positioii,  and  natuiniiig,  for 
the  purpoMB  of  this  caae  only,  that  Lombard'! 
mortgage  wu,  for  the  reasons  given  by  the 
Mate  court,  invalid  under  the  local  law,  we 
proceed  to  Inquire  whether  the  Act  of  leTS,  In 
Its  ^>pIlcation  to  that  moitKage,  is  in  conflict 
with  any  provteloii  of  the  Ckmstltatioa  of  tbe 
United  States. 

That  the  Act  in  qneatlon  Is  not  repugnant  to 
the  Constitution,  as  Impairing  the  obligation 
of  a  contract  la,  tn  view  of  the  settled  doctrinea 
of  this  oourt,  entirely  clear.  Its  original  inva- 
lidity was  placed  by  the  court  below  upon  tbe 
croimd  that  the  statutea  and  public  policy  of 
uUnda  forbade  a  foreign  corporation  from  tak- 
ing a  mortgage  upon  real  prmerty  In  tbat  State 
to  secure  a  loan  of  money,  whether  that  inhi- 
bition should  be  withdrawn  waa,  so  far  at  least 
as  the  Immediate  parties  to  the  contract  were 
concerned,  a  quesdon  of  policy  rather  than  of 
constitutioiial  power.  When  tbe  legislative  de- 
partment removed  Uie  inhibition  Tmpoeed,  as 
well  by  statute  as  by  the  public  policy  of  the 
State,  upon  the  esecntion  of  a  contract  like 
this,  It  cannot  be  said  that  such  legislatioo,  al- 
thondi  retrospective  in  Ita  operation,  impaired 
the  ouigatioD  of  the  oontracL  It  ratbet  enables 
the  parties  to  enforce  the  contract  which  they 
lolended  to  make.  It  Is,  tn  effect,  a  legislative 
declaration  that  tbe  mortgagor  shall  not,  In  a 

•ult  to  enforce  the  lien  given  by  the  mortj 

shield  hlnuelf  behind  any  ttatutorr  pre 

tlon  or  public  policy  which  prevented  the  i 

gagee,  at  the  date  of  tbe  morlgtwe,  from  taking 
the  title  which  was  Intended  to  be  passed  as  se- 
curity for  the  mortgage  debt.  We  repeat  here 
what  was  said  in  SMtrtM  v.  MatthmMon,  2  Pet. , 
4tS,  and,  In  auMance,  in  Watum  v.  M«reer,  8 
Pet.,  110,  that  "  It  Is  not  easy  to  perceive  bow 
[43B]  a  law,  which  ^ves  validity  to  a  void  conttuct, 
can  be  said  to  impair  the  obligation  of  that 
contract."  The  doctrine  of  thoae  cases  was  ap- 
provedjBt  the  present  Term,  In  SaM  v.  Da^/gi 
[•tnte,S^],  when,  spealdng  b?  Mr.  Jvttiee  MM- 
thews,  it  was  said,  touching  Iwtslation  of  this 
dioncter,  "  That  the  ri^t  oi  a  defendant  to 
avoid  his  contract  is  given  1^  statute,  for  por- 
poMa  of  lla  own,  and  not  because  It  alfects  the 
merits  of  bis  obligation ;  and  that  whatever  the 
ttalute  givea,  under  such  drcomslances,  as  long 
as  it  remaliu  tn  flmi,  aitd  not  realized  by  hav- 
ing passed  Into  a  completed  transaction,  may, 
1^  a  Buhaeqnent  statute,  be  taken  awtqr.    It  Is 


from  Lombard  at  the  date  and  by  virtue  o 
mortgage,  and  If,  because  of  its  Invalldltf  under 
the  laws  and  public  policy  of  the  State,  be  was 
at  liber^  to  ccmvey  a  comidete  title  to  the  in- 
sorance  companv,  we  have  eeen  that  the  laUer 
took  the  title  subject  to  the  mortgage  and,  in 
addition,  ezpreaaly  assumed  to  pay  the  amount 
of  tbe  debt  due  from  Lombard  lo  the  Mortgage 


Companv.    Apart  from  the  supposed  Inabll^ 

"    Horteage  Company,  reaulting  from  tha 

and  public  policy  of  tbe  State,  to  take 


title  by  mortgage  to  the  premises,  Lombard  was 
persooaUv  liable  to  it  for  tbe  mon^hebadbor* 
rowed.  He  could  not  have  eac^ied  that  personal 


tbe  oontracL  The  benefit  wUch  be  has  recdved 
as  tbe  consideration  of  ixiDtnot,  which,  con- 
trarr  to  law,  he  actnally  made.  Is  Just  ground 
for  Imposing  upon  blm,  l^subsequeotTeglsla- 
tlon,  the  liability  he  Intended  to  incur." 

But  it  Is  contended  that,  by  bis  purchase,  prior 
to  the  passage  of  tbe  Act  of  1876,  of  tbe  note  se* 
«ated  by  the  deed  of  trust  given  by  the  National 
Life  Insurance  Company,  the  plalotlS  in 
106  V.  8. 


Invalid.  The  dalm  of  the  Company  a^natUm 
for  the  moDCT  he  obtained  from  It,  was  separa- 
ble from,  and  whoUy  Ittdependent  of,  any  Hen  f^gn] 
upon  the  premises  and,  as  between  Lombard  ^**" 
and  the  insurance  company,  that  peraonal  lia- 
bility of  the  former  for  the  mortgage  debt  was 
protected  by  the  veiy  terms  of  (Se  conveyance 
'  the  latter.  If  the  acceptance  of  title,  eubtect 
"  mortgage,  did  not,  because  of  Its  Invalld- 
veauenupc    ■•      - 


ity.giw 


upon  the  ptmnises,  it  ii  clear  that 
_  against  tlie  insurancQ  0 
recMnized  principles  of  e 


Lombard,  as  a^inst  tlw  insuiancQ  company, 
had,  npoa  rec(»nized  principles  of  equltr,  a 
vendoi's  Uen  for  so  much  of  the  purchaiB 
mon^  aa  was  equal  to  or  was  reprasented  tiy 
the  debt  due  from  him  to  the  Mortflue  Com- 
pany. Of  the  existence  of  that  liability  upon 
the  rart  of  Lombard,  and  of  tlie  agreement  by 
the  insurance  company  to  protect  him  agaltul 
It.  Grose  had  notice  from  the  deed  of  trust.  He 


out  tbe  Act  of  1871,  a  oourt  of  eqolty,  in  en- 
forcing a  lien  for  the  note  held  bv  Gross,  could 
not  have  Ignored  the  equitable  lien  which,  aa 
vendor,  Lombard  bad  for  bis  protectioo  against 
the  mortgage  debt,  subject  to  which,  as  we  hav» 
seen,  bep&ed  the  title  to  the  insurance  corn, 
pany.  Toe  entire  argtintoit  in  bdtalf  ot  Giom 
wooeeds  upon  the  erroneoua  ground  that  when 
be  pundiaaed  the  note  in  quenion  there  was  no 
lien  upon  tbe  proper^  in  tavor  of  anyone  for 
any  amount  wnatever,  except  tbat  gtven  t^  the 
deed  ot  trust  to  seeure  the  note  for  $18,278. 
The  effect,  then,  of  tbe  Act  of  1S70,  was  not  to 


deprive  OroBs  of  any  superior  exclusive  lien 
the  premises.  It  only  enabled  (he  Hon- 
Company  to  enforce  Oe  lien  attonpted  lo 


_[vai  tv  tfie  mortgage  of  1979,  rather  than 
leai«  the  property  subiect  to  a  lien  for  a  like 
amount  In  tKYOt  of  Lombard,  from  irtiom  the 


pandiaied.i_ ,  ,  „     . 

leading  to  the  same  fdiH,  Indicates  that  the  Act 
of  1870  was  not  incondstent  with  that  dause  ot 
the  Constitutitm  of  tho  United  States  which  In- 
hibits a  State  from  d^nivlng  any  person  of  prop- 
erty without  due  iffoceaa  of  law. 


ib.Google 


4B6-S0V  Sdprkicx  Codbt  or  t 

7%»  fkbrtU  putOon  Ravinff  been  aorrtcU]/  d»- 
InWnM,  tha  diereg  U  nffirmtd. 
Tmeapr.   TMt: 

JaniM  H.  Moganney.  Clark,  Sup,  Court,  IT.  S. 

aied-UttT.B.,IK 


COmTBCTlOUT  MUTUAL  UFE  INSUB- 

AWOB  COMPAKY.  Fff.  in  Srr.. 

«. 

LEOPOLD  LUCH8. 


E  Ukitbd  STAnK 


0(T.  TUM. 


«D»,  9a  Man.  ,194;  Omfiaea  T. /m.  a>.,  08  HaM.. 
881i  AiiXv  T.  /iu.a>.,lUHaM.,  177;  Hxtkaugt 
Bk.  V.  iUx,  107  HsM.,  87. 

Luclis  had  no  Inninble  iatnMt  whaUrei  io 
DUIenbera;'!  Ufa. 
Tbere  u  no  ludicU  dedaloD  which  declare 
lat  a  paitner  has  an  Insurable  tnUnat  In  the 
Feof  hia  copartner,  aolelybrTlitue  of  that  re- 
lation.   The  rule  aupportedb;  the  p«alestau- 
Iboti^  ii,  that  there  mutt  be  some  well  founded 
01  rusonableezpeclAtlon  of  apecunlaij  advan- 
* —  to  be  derived  from  the  continiunce  of  the 


taxeb: 
Uft. 


1.  Wben  a  poUoy  on  the  life  nf  a  panoD  A 
Dpon  tti  face  Uiat  It  wai  applM  for  and  the 
nuum  paid  bjano(lisrpenoii,andtbBtltwailH 
for  blBlMDeat,  the  wonli  "  tike  a»ured  "  In  the  , ._ 
tCT  apalj  to  tba  peiwMi  for  irboM  bencdt  the  voOaj 
waaeBeoted.Bndno(totbeparV  wboaslUewMl" 
aund,  and  tba  f  oroer  mar  sne  upon  It. 

t,  <MiB  partner  bas  an  Inauiable  Interest  In  the! 
othlsoopaitDer,wbo  Is  Indebted  to Uu  tor  bisp 
portion  of  tba  oaoltal  of  the  < 

3L  naextent  ol  a  mai ' 
odiar  dspendlnff  imon  ■ 

tbe  Msuita  of  oumi^ . . 

platri.  Is,  IB  the  nature  otlUius.  on 

BuebcaseaaU  that  can  be  required  ta 

aotuallnteieat,  and  that  bis  estimate  of  theamount 
—w  made  In  giood  talth,  without  anr  purpne  to  de- 


na  not  Tec  Ol 

inaertalo,  nni 


F  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 
This  iction  was  hronght  in  the  court  below, 
b7  the  defendant  In  error,  on  a  pollcT  of  Insur- 
ance for  $9,000  on  the  life  of  Lerl  DlUenberg, 

The  trlsl  resulted  Id  a  verdict  and  Judgment 
for  tbe  plalntift  for  the  full  amount  of  the  pol- 
icy, with  costs.  Thlsjudgmeot  having  been  af- 
drmed  bj  the  court  in  Qeneral  Tenn,  the  de- 
fendant sued  out  this  writ  of  error. 

Tbe  priodnl  facts  of  the  case  ^ipear  In  the 
oidnlon  of  the  court.  It  should,  perhaps,  be 
added  that  In  the  appllcatloQ,  on  which  the  pol- 
icy In  guestioD  was  Issued,  no  answer  was  given 
to  the  Inqnirr  as  to  the  cause  of  thed«ath  of  Dil- 
lenberg's  DnAher.  In  a  i»evioiia  application, 
the  cause  was  stated  to  have  been  "siocldent," 
though  In  fsct  he  had  committed  suicide. 

There  wete  nine  instructions  given  bv  the 
court,  five  for  tbe  plaiatUf  and  four  for  the  de- 
fendant. Thej  are  brieBy  referred  to  In  the 
oi>lnion  cd  this  court,  but  as  they  deal  entirely 
with  the  facts  of  the  esse,  it  Is  oeemed  uunr' 
Msai;  to  set  them  out  at  lenstk 

Jfr,  Enoeh  Tottan,  for  plalntUf  Inenor: 

An  action  on  this  polic]'  can  onlj  be  main- 
tained b;  the  adminbtnior  of  DiUenberg. 

"-'"--  '"-'— '--»^18Gray,MI2;A(r« 

Hass.,8nt;  fiiwUv.  timer- 


NOTC— f nauraneson  W*  afanaOer :  wKo  may  Kom  ,* 
Marat  fuesaariL  flee  lioU  to  3ttna  L.  Ins.  Co.  v. 
Franoe.  N  D.  S.,^ZIV.,  Mr. 
800 


It  has  been  held  that  tbe  near  relationship  of 
father  and  son  does  not  constitute  an  Insoisble 
Intwest  in  the  son  on  the  fsUier's  life,  unleaatlw 
son  has  a  well  founded  or  reasonable  expecta^ 
tion  of  some  pecuoiair  sdvanlnge  to  bs  derived 
from  the  continuance  of  the  life  of  the  father. 

3ee.  also.  Int.  Co.  v.  Hogati.  80  UL,  45:  Un\-. 

}..  sees.  107, 898;  CbflHwui:  V.  Zmm:i,]S  Wall. 

J  (82  U.  8.,  XXL,  EM);  Int.  ft.  v.  BbtrgU, 

Esn.,  98;  Stetene  v.  Worrm,  101  Mass.,  U4; 
^.rfJD  V.  Ine.  Co.,  38  N.  T^  018;  Wamodt  v. 
Datit,  104  U.  B..  770  (XXVt.  924). 

In  Leaii  v.  Ini.  Co..  80  Conn.,  104,  It  waa 
held  that  the  mere  telaUonshipof  brother, with- 
out more,  is  not  sufficient  to  support  a  life  in- 
sursnce  policv. 

The  court  mstruded  the  jnrv  that  "  Since. 
In  the  appUcaUon  upon  which  the  polli^  In  suit 
was  issued,  there  Is  no  answer  to  the  quesilons, 
'  Brothers  dead;  age;  causeof  death',  it fuUuwa 
that  thoe  is  no  warranty  In  respect  of  the  in- 
fonnatiiNi  called  tor  bv  said  questions." 

The  reference  in  tbu  application  to  the  for- 

er  application  for  infonnalloo,  makes  that  ap> 

Elicstlon  a  part  of  this  oml  and  a  false  answer 
1  that  will  be  as  fatal  as  if  hi  this. 

Baidty.  In>.  Co.,  27  N.  T.,  804;  DIIss,  Lif» 
Ins.,  78, 800,  sec.  894  snd  sec  97;  Bavlciiu  v. 
V.  8.,  Bfl  U.B.,  B84(XXIV„  600);  CToriv.  Iiu. 
Co.,  2  Wood.  &  M.,  488;  Bmet  v.  U.  S.,  103> 
D.  S.,  871  (XXYL,  ISOS). 

The  plslntiS  wss  bound  to  Inforai  the  Cmn- 
pony  of  the  fact  that  a  brother  of  the  assured 
uad  cut  his  own  throat,  and  the  court  commiU 
tedLan  error  In  refusing  to  so  instruct  the  taij. 

The  concealment  of  so  mat«sria]  a  drcum- 


cited;  see,  also,  CampbeBi.  In*.  Go.,  93  Mass., 

m. 

An  untrue  allegation  of  a  material  fact,  or  ft 
concealment  of  a  material  fact,  will  avoid  the 

illcy,  alihoueb  such  allegation  or  concealment 

I  the  result  of  accident  or  negligence,  and  not 
of  design. 

Voet  V.  Int.a>.,  8  Cush.,  4S;  BUn,  Life  Ins.. 
07;  LindeiMM  v.  Daborotuih,  8  B.  £  C,  S86; 
Bmith  V.  Int.  Co.,  49  N.  Y.,  211;  .ffartuutn  t. 
Jni.  a>.,  91Pa.,4e6. 

Mr.  A.  8.  WortUnstaa,  for  defendant  in 
error: 

Policies  In  substantlallv  the  same  form  were 
sued  upon  by  the  assured  after  the  death  of  the 
Insured  In  the  following  coses: 

/b«.  Co.  V.  .PVone»«»,  17  WaU.,*7a  ra4D.S  . 
XXL,  tmvint.Oa.  v. Fitttnsm,  18  Wall.. SS 
(80  U.  8.,  XX..  817);  In*. Go.  v.r<rr».  15  WalL. 
991  (SOU.  8.,  XXL.  242). 

Luchs  had  an  Insuiable  Interest  In  DUlaiberc'a 
life. 


ib.GoO^^C* 


isa. 


Com.  UuT.  LiFK  Ins.  Co.  t.  Lcchs. 


ttS-SW 


Int.  Qt.  T.  SfUtfer.  U  V.  S.,  457  (XXIT., 
Ul). 

At  the  moit,  &11  tbat  ti  necessoir  Ib,  thnt  the 
■um  iDiured  shall  not  bear  Buch  a  cli>propor- 
tioDftte  relation  to  the  lutereflt  protected  as  to 
sbow  OD  Its  face  that  the  inmsaction  Is  not  a 
bona  fide  ana. 

Cammack  V.  Laeit  10  Wall.,  648  (B3  U,  B., 
XXL,  244):  In*  Co-  t.  Mowry,  98  U.  S.,  IM4 
(XXIV.,  674);  LoomU  v.  Int.  Co..  6  G«y,  896; 
Morrdl  T.  Int.  Co.,  10  Cush.,  883;  /m.  Q>.  t. 
Jolmton.,  24  N.  J.  L.  (4 Zab),  578. 

It  is  argued  Lhat  the  delivery  of  the  policy  to 
LudiB  viOB  aecesaay  to  clothe  him  with  any 
rizbis  under  it.  It  U  Eubmitled  that  Che  settled 
nue  of  law  Is  afroinst  this  proposition. 

A'ealey.  Motineux.  2  Car.  &K.,iT2i  Paekard 
T,  Iiti.  Ob.,  9  Mo.  App.,  470;  fru.  Co.  t.  Baum, 
20  lod.,  2S0;  KUin  t.  In*.  Co..  104  U.  S.,  88 
(XXVL,  062). 

ifr.  Juttiet  Field  delivered  the  oplnioo  of 
the  court: 

Thia  w(u  an  action  by  Leopold  Luchs  on  a 
policy  of  insurance  upontbcliieof  LevlDillen- 
ticTg,  issued  by  the  Connecticut  Life  Insurance 
Company  in  June,  1889.  Luclisond  DiUcnberg 
were  pnrlncra  at  the  limein  the  business  of  buy- 
ing and  selling  tobacco  in  the  City  of  Washing- 
ton. Their  partnership  was  formed  in  October. 
1 64i6,cDch  agreeing  to  contribute  Uia  aervices  and 
one  lialt  of  the  capital.  It  was  understood  thai 
tlie  money  of  DilJenberg  was  then  luTCSted  in 
mininp  stocks,  snd  comd  not  at  once  be  ob- 
tained. Luchs  accordingly  furnished  the  entire 
capital,  which  was  over  f  10,000,  Dillcnbcrg 
never  contributed  bis  portion,  and  about  two 
years  after  the  partnership  was  formed,  bis  foJI- 
—  ~:i  this  re.spect  cnuscd  dissotisfactioD  and 


Insurance  Company,  snd  who  had  oecn  called 
in  as  an  accountant  to  esaminethebooksof  the 
[B03]  concern,  that,  as  a  means  of  "  adjusting  the  dis- 
pute or  misundorstanding  between  theportners," 
a  polity  of  insurance  should  be  obtained  upon 
the  life  of  Dillenbeig  for  the  benefit  of  Luchs, 
■ad  that  Dillenbcrg  should  retire  from  the  firm 
within  a  year  afterwards.  Nothing,  however, 
was  then  done  upon  this  suggestion,  but  In  the 
following  year  tiie  policy  in  suit  was  procured. 
I,  The  first  question  presented  is  as  to  the 
right  of  Luchs  to  sue  upon  it.  It  is  plain,  from 
tl^  parol  evidence  in  Uie  case,  that  it  was  the 
intention,  both  of  Luchs  and  Dillenberg,  that 
the  policy  should  be  procured  for  the  benefit  of 

The  dechirstloD,  which  Is  the  application  for 
tbe  polity,  begins  with  an  averment  that  be, 
Lucbs,isdesirousofeScctIn|;anmauranceupon 
the  life  of  Dillcnbcrg,  snd  proceeds  lo  sinie  (he 
hitter's  MW,  the  condition  of  his  health,  the  char- 
acter of  bis  habits,  and  that  he,  Luchs,  has  an 
{Dtcrcst  in  the  life  of  IHllcnberg  to  the  amount 
of  ttO,000.  The  declahition  U  signed  both  by 
Luchs  and  Dillenberg,  though  it  purports  In 


■wers,  and  to  the  first  question,  as  to  the  name 
and  nddenoe  of  the  p«rson  for  whose  benefit 
the  iosuranoe  is  proposed,  the  answer  is  "  Leo- 
pold Luchs,  Waanington,  D.  0."  The  answers 
also  are  aignod  both  by  Luchs  and  Dillenberg. 
108  U.  S. 


The  policy  was  Issued  and  delivered  to  DUlen- 
berg,  and  retained  by  him  until  after  the  disso- 
lution of  the  partncrehlp,  when  he  handed  it  to 
Luchs,  stating  that  he  gave  it  to  him  to  ahow 
that  he  intended  to  do  what  was  right  end  fair 
with  him,  and  requested  him  to  pay  the  pre- 
miums on  It,  promising  to  refund  the  money. 
The  first  two  premiums  were  paid  t^  DiUo- 
berg,  the  others  by  Luchs, 

The  difficulty  In  theqnostlon  presented aiisea 
from  the  language  of  (he  poucy.  Omlttiog 
words  not  eesentliu  on  this  point,  ft  reads  as  fol- 
lows: 

"  This  policy  witnessetb,  that  the  Connocticnt 
Mutual  Life  Insurance  Company,  In  considera- 
tion of  tbe  declaraUons  NidrepretentatioDSimade 
to  them  in  the  application  for  this  Insurance, 
and  the  sum  of  $125  to  them  in  hand  paid  bj/ 
Leopold  LueAt  •  •  •  do  assure  the  life  of  ,.a<i 
Levi  Dillenberg.  •  •  •  And  the  sdd  Com-  l*"^* 
pany  do  herebr  promise  ■  •  •  the  said  a*- 
turid  •  •  •  to  pay  •  •  •  saldsumin- 
nired  to  the  said  assuror,  his  ezecutois,  sdmln- 
islralors  or  assigns,  within  ninety  days  after  due 
notice  and  proof  of  the  death  of  the  said  Levi 
Dillenberg. 

It  is  hereby  declared  to  be  the  true  Inientand 
meaning  of  uiis  policy,  and  the  same  is  accepted 
by  the  attured  upon  the  express  conditions  that 
in  case  the  said jiersi>»uAMeIi/'«isWsisriR«urMl 
shall  pass  beyond  the  settled  limits,  or  the  pro- 
tection of  the  Oovemment  of  (he  United  Blatee 

3  •  •  this  policy  shall  be  null.  It  Is  also  un- 
derstood that  if  the  proposal,  answers  and  dcc- 
krstion  made  by  the  said  Lec^K>ld  Luctis,  SSftfeA 
are  kerebj/  made  pari  and  pared  qf  thit  peficg  as 
/«llS  at  if  licrein  reciied,  and  upon  Oiefailh  and 
tearranty  qfw/Uch  thii  agrtetaent  it  madt,  shall 
be  found  In  an^  respect  untrue,  this  policy  shall 
be  null  snd  void,  orin  case  the  said  ojtui'sd  shall 
not  pav  the  said  annual  premiums  *  *  * 
this  policy  shall  cease. 

It  Is  further  agreed  that  this  policy  ahall  not 
take  effect  •  •  •  until  the  premium  above 
mimed  shall  be  actually  paid  ■  *  *  during- 
the  life  of  the  insured 

The  contention  of  the  plsintUT  Is  (hat  the 
words  "  the  assured  "  in  the  policy  apply  to  the 
pei'Bon  for  whose  benefitthe  policy  was  effected, 
that  is,  Lucbs,  and  not  to  the  party  whose  life 
was  Insured. 

There  are  undoubtedly  Instances  where  this 
distinction  beiween  Uie  terms  assured  and  <»■ 
tuTcd  Is  observed,  thouch  we  do  not  find  any  Ju- 
dicial consideration  of  It  The  application  of 
either  term  to  the  party  for  whose  benefit  the 
insurance  Is  effectoo,  or  to  the  party  whose  lite 
ia  insured,  has  generally  depended  upon  its  col- 
location and  context  in  the  policy. 

We  are  of  opinion  tbat,  reading  the  policy  here 
in  connection  with  the  aeclarauon  and  the  an- 
swers of  Luchs,  which  forma  part  of  It,  and  in- 
dicate the  object  of  procuring  it,  the  term  as 
Gured  must  be  held  as  applicable  to  him,  for 
whose  benefit  it  was  effected. 

The  policy  considered  in  In*.  Co.  T.  Frantt, 

04  U.  S.,  568  [XXIV.,  188],  gives  Mme  sup- 
port to  this  view.  There  the  policy  was  ef- 
fected by  a  brother  for  a  sister^  benefit,  and 

ihe  term  "assured"  was  held  to  apply  to  the  [SOS] 
sister,  for  she  recovered  in  a  suit  brou^t  in 
connection  with  her  husband  on  the  policy. 
The  attention  of  the  court  does  oot  appear. 


ibvGoOgl?* 


SuTTiKKB  Coimr  or  tub  Ukited  Statzs. 


bowever,  to  bare  been  directed  lo  that  term. 
It  maybe  aald,  ■Iso,  that  Uiere  could  be  little 
doubt  as  to  its  proper  application  in  tbat  cam, 
an  it  wM  followed  b7  *^  ^01^  "'"""■^  ^'^'^ 
uton,  admiDisttaton  or  aarignB,"  thiu  limiting 
Ittotberiiler.  -  In  other  rwpects,  the  language 
U  subetaotiall;  Identical  witli  that  of  the  policy 
under  consideratloD. 

8.  The  aecood  quettlon  presented 
lerminatioii  is,  whether  Luchs  bad  an  insurable 
Interest  in  the  life  of  Dlllenbe^.  Upon  this 
we  have  DO  doubt.  Dilleaberg  was  his  partner 
and  had  not  ndd  his  promlMd  proportion  of 
tiie  capital  of  ute  concern.  At  the  time  the  pol- 
icy was  applied  for,  be  was  still  In  default;  and 
xllhtHigh  it  might  have  turned  out  that  the  act- 
ual amount  due,  upon  a  settlement  of  accouuts, 
WM  less  than  the  promised  proportion,  It  was 
not  a  matter  defloitely  ascetiained  at  the  time. 
Beddea  wliat  was  thus  due  to  him,  Luchs  was 
iutercsted  In  baving  Dlllenbe^  continue  in  the 
rartDorship.  Ha  bad  suob  an  interest,  there- 
lore,  as  took  from  the  policy  anything  of  a  wa- 
gering diaracter. 

As  this  court  said  (n  Warttoek  t.  Datit, 
ccnil;  decided:  "It  is  not  easy  to  define  with 
precision  what  will,  in  all  cases,  constitute  an 
insurable  interest,  so  as  to  take  the  contract  out 
«f  the  class  of  wager  pollciea.  It  may  be  slated 
generally,  liowever,  to  be  such  an  interest  aris- 
Ing  from  the  relations  of  the  party  obtaining 
the  Insurance,  either  as  creditor  of  or  surety  for 
ttic  assured,  or  from  the  ties  of  blood  or  mar- 
riage to  him,  as  will  Justify  a  reasonable  ex- 
pectation of  ad'nuitage  or  benefit  from  the  con- 


opectatlon  of  advantage  or  benefit  snould  be 
always  capable  of  pecuniary  esiimotioa.  •  •  • 
But  in  all  cases  tnere  must  be  a  reasonable 
eround,  founded  upon  the  relations  of  the  par- 
Uea  to  each  other,  either  pecnoiary  or  of  blood 
or  affinity,  to  expect  some  benefit  or  advantage 
from  theoontlnnanceof  thellfeof  the  assured." 
104U.8.,  TWtXXVL,  926]. 

Certainlr  Luchs  bad  a  pecuniary  Interest  in 
the  life  ofDillenberg  on  two  grounds;  because 
be  was  his  creditor  (md  because  he  was  hlspart- 
[S06]  ner.  The  continuance  of  tb£  partnerahip  and, 
of  course,  a  continuance  of  Dlllenberg^  life, 
furnished  a  reasonable  expectation  of  advao' 
tage  to  himself.  It  was  in  the  expectation  of 
auch  advantage  that  the  partnership  was  formed 
and,  of  course,  for  the  like  expectatloi 
continued. 


him  one  fourtb  of  bis  earnings  for  the  _  _ 
fng  year.  In  an  action  on  the  policy  it  was  con- 
tewied  that  the  plulDtllT  had  no  insurable  inter- 
est upon  the  life  of  the  insured,  but  the  court, 
after  deciding  that  he  had  such  an  interest 
from  the  fact  that  he  held  a  promissory  note 
signed  by  the  firm  of  which  the  Insnted  was  a 
putDcr,  also  said  that  It  was  strongly  Inclined 
to  the  c^ion  that  the  phtintUT  had  another  in- 
terest in  tbe  Ufe  of  tba  petaon  insured.  "He 
hod,"  sddthe  court,  "asubsisting  contract  with 
that  person,  made  on  a  valuable  consideration, 
by  which  he  was  to  receive  one  quarter  part  of 
Ills  earnings  in  the  mines  of  California  for  ona 
an  interest  cannot,  from  Its  nature. 


Ills  earnings 
year.  Such  i 


inon  which  the  ptdicy  attached. 

lb  life  wlthiD  the  year,  tba  peiaon  whoee  Ufe 
>reamlnc  anything 
depilvea  of  reeeiv- 


in  Interest 

the  loss  of 
whoee  Ufe 


be  valued  or  apportioned.    It  was 
— -m  which  the  pottcyattacb''    "- 

life  within  the  year,  tba 
was  insured  lost  the  means  ol 
more,  and  the  plaintiff  was  depi1< 
Ins  his  share  of  such  earnings  to  an  tmcertaln 
and  indefinite  amount." 

In/n«.  Oo.  V.  Jehntpn,  4  Zab.,  B7S,  a  policy 
was  taken  out  by  the  plaintiff  on  the  life  of  one 
Van  HIddleswonh  fortl.OW,  one  half  payaUe 
to  the  plaintiff  and  the  ouer  half  loVan  Hid* 
dleaworth.  They  bekmsed  to  an  asaodatloii 
called  the  HewKrunawick  and  California  Min- 
ing and  Trading  Company,  the  capital  stot^  of 
which  consisted  of  for^-flve  shares  of  9M0 
each.  Tbe  company  consisted  partly  of  sbare- 
holding  members  and  prutly  of  active  mem- 
bers, the  shareholders  being  each  required  to 
furnish  a  substitute  to  proceed  to  the  mines  of 
the  company.  The  plaintiff  owned  one  share, 
advanced  fSOO  of  capital  and  procured  Van 
Hiddlesworth  to  go  out  as  his  substitute,  wblcb 
he  did  and  acted  as  his  agent  and  substitute;  and  [SOTI 


treasures  and  all  the  .proceeds  of  the  labor  of 
each  member,  and  sU  profits,  were  to  go  Into* 
general  fund  for  the  benefit  of  the  association. 
To  Uie  action  brought  on  the  policy,  It  was  ob- 
jected that  the  plamtiff  had  no  Insurable  inter- 
est in  the  life  of  the  deceased.  On  this  question 
the  court  said:  "In  tbe  present  case,  Jidinsoa 
had  a  direct  interest  in  the  life  of  his  substitute, 
whose  earnings  were  to  constitnte  a  part  of  the 
joint  funds,  of  which  he  was  entitled  to  his 
share;  an  interest  fullv  equivalent  to  the  inter- 
est of  a  wife  in  the  life  of  her  husband,  of  a 
child  In  that  of  a  parent,  or  a  sister  In  that  of  a 
brother.  And  at  Van  Hiddlesworth's  death,  al- 
though priorlo  that  time  the  company  had  been 
virtually  dissolved,  he  had  an  Interest  In  him  aa 
his  creditor  to  the  extent  of  his  share  of  the  as- 
sets In  his  hands." 

In  Benin  v.  /n>.  (h.,  28  Conn.,  244,  the  plaint- 
iff bad  obtained  a  iwlicy  of  insurance  for  |l,00O 
on  the  life  of  one  Barstow,  to  whom  be  bad  ad- 
vanced |350,  beaides  artlclea  of  personal  prop- 
erty, to  enable  him  to  go  to  Calllomla  and  there 
lalior  tea  one  year,  on  an  aneement  that  be 
would  account  to  tbe  plaintiff  for  one  half  of 
hisgains.  llie  court  said  that  BarMow  was  tba 
plaintiff's  debtor  and  partner,  giving  to   tho 

Elalntiff  an  Interest  In  tbe  contmuance  of  hia 
fe,  as  by  that  means,  through  bis  skill  and  ef- 
forts, the  pWntiff  might  expect  not  only  to  get 
"-*- what  be  had  advanced,  nut  to  acquire  great 
I  and  profits  in  tbe  enterprise.    "AS  tba 

B,"  the  court  added,  "bold  this  to  be  asuf- 

fident  interest  to  sustain  a  policy  of  Insurance. 
Aa  to  the  value  of  this  inieicst,  we  think  It  must 
be  held  to  be  what  the  parties  agreed  to  con- 
sider It  in  the  policy.  This  was  the  sum  asked 
for  by  the  plaintiff,  and  which  the  defendants 
agreed  to  pi^  In  case  of  death,  and  for  wbiidi 


Insured.    TTie  poHi^  must,  wetL 

to  be  a  valued  policy."  And  after  tefenlog  to 
a  policy  of  insurance  obt^ed  by  a  sister  ra  [SOSl 
her  brother's  life,  where  no  queation  aeemed  to 
have  been  mode  ss  to  the  amount,  but  only 
whetherlt  was  an  Interest  which  tbe  law  would 
108  V.  8. 
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ncogaln,  tbe  court  lald:  "So,  In  ererj  case, 
wliera  a  perton  on  his  own  account  insures  tbe 
life  of  a  relative,  If  tbe  sum  named  In  the  pol- 
icy is  not  to  be  the  rule  of  damages,  we  inquire 
what  isT  Tbe  Impossibility  of  satisfsctorllj  go- 
ing Into  the  quntloD  In  roost  cases,  and  wpe- 
«iaily  where  tWe  is  nothing  to  guide  tbe  In- 
quiry, and  evetythiiig  is  uncertain,  would  lead 

us  to  hold  that  a  policy  >"-—-■-■ '■■-'  — ' 

Icy  as  most  oonsletent  1 

of  tttemtrlles  and  the  prindplea  of  law.' 

8.  Tbe  third  question  Minted  for  determi- 
nation relates  to  alleged  breachea  of  the  war> 
nuityof  thepolioT.  It ts  slleged thst tbe  policy 
was  iwned  upon  the  tslth  of  certain  stalementa 
and  answers  of  the  plaintiff  which  were  untrue. 
These  stAtements  were,  flrst,  thst  tbe  plaintiff 
had  an  interest  in  tbe  life  of  Dillenberg  to  the 
]tof  $10,000,  when,  in  fact,  he  hiid  no  In- 


with  the 


terest  In  it;  and,  aecoud,  that  tbe  cause  of 
dentb  of  one  of  tbe  brothers  of  DiltenbeTr 
accident,  when,  in  fact,  he  had  commillra 

As  to  tbe  alleged  breach  of  the  wamnty  of 
tbe  Interest  of  the  plaintiff  in  the  life  of  Dillen- 
beig  there  U  this  answer:  the  statement  of  the 
plaintiff  as  to  tlie  amount  of  bfs  interest  wss, 
necessarily,  conjectural.  No  one  can  affirm  with 
ahaolute  certainty  that  he  has  an  interest  to  a 
definite  sum  inuie  life  of  another,  .where  (be 
Interest  depends  upon  the  result  of  an  existing 
partnership  or  other  budoess  transsctlons  not 
yet  terminated.  Tbe  value  of  his  interest  in 
such  cases  will  always  be  more  or  less  a  matter 
of  opinion.  The  stalemeat,  in  that  regard, 
must,  of  necessity,  be  taken  as  a  mere  estimate. 
If.  therefore,  the  plslntia  had  an  Interest  In  the 
life  of  Diilenberg  and  his  estimate  was  inade  in 
good  faith,  the  declnntioo  cannot  be  deemed 
untrue  eo  as  to  constitute  a  breach  of  tlie  war- 
lunty.  The  extent  of  a  man's  interest  in  the 
life  of  another,  depending  upon  a  continuing 
partnership  or  the  results  of  business  transac- 
tions not  yet  completed,  is,  in  the  nature  of 
fS09I  things,  uncertain,  (Old  In  such  cases  alt  tliat  can 
be  required  is  that  be  bad  an  actual  Interest,  and 
thai  bis  estimate  was  mode  in  good  faith,  with- 
out any  purpose  to  deceive.  See,  Berin  v.  Iru. 
Co.,  cited  above. 

Here  the  plainUff  valued  hb  Interest  and  look 
out  a  policy  for  only  half  of  the  sum  estimated. 
He  did  not  procuie  tbe  policy  for  any  puipose 
of  speculating  upon  the  duration  of  the  life  of 
Dillcnberg.  From  tbe  finding  of  tbe  Jury  we 
must  take  as  true,  thst  his  representation  was 
made  In  Kood  faith  upon  an  honest  opinion  as 
to  tbe  value  of  bis  interest 

.Vs  to  the  sllcged  Diisstateroent  of  the  cause 
of  the  death  of  a  brother  of  tbe  deceased,  it  is 
•iitficicnt  to  observe  that  there  is  no  aUegation 
on  this  subject  in  the  answers  of  the  pldntiS, 
and  tbe  point  is  taken  simply  because,  in  an 
answer  to  a  previous  application,  that  statement 
was  made  Such  previous  snswercannot  be  In- 
corporated into  tbe  present  policy.  Tbe  r^er- 
«nce  to  tbe  previous  sppUcstlon  is  nude  for  ttw 
aoswer  to  adifferent  Inquiry. 

There  may  be,  ai  stated  by  counsel  for  tlte 
Company  some  Inconsistencies  between  the 
charges  given  at  Its  request,  and  those  given  tU 
the  requestof  Luchs.  'The  latter  present  all  the 
dictated  questions  of  fact  to  the  jury,  and  If 
tbooe  granted  at  la  request  are cnonoons,  Inso 
IMV.B. 


observed  by  counsel,  that,  while  tbe 
Judge  held  Luchs  within  proper  limits.  Itself 
was  suffered  to  go  iieyocd  them. 

Upon  lAs  uAnS  rteord  if  th»  eatt,  tM  Auf  n» 
mror  tuffieiejU  toiutUfn  a  rweersol  tfthty^to' 
meni.    it  it,  lh«^fbre,  nfflmud. 

True  oop7.   Teat : 

James  H.  UcEenner.  CteA,  Bnp.  Omirt,  V.  6. 


DIOTED  STATES,  P(f.  in  Etr..  " 

PORTT-THREB  GALLONS  OF  WHISKY, 

THIRTY-THBEE     POX    PELTS,    AJID 

OTHER    PROPERTY,   Bkbnabd    Labi- 

TIBBE  ASD  Clovis  QnERiH,  Claimants. 

(See  B-  C  BqwTter^  el.  «-««.) 


1.  Psjtnent  of  the  speela]  Intemsl  nvcone  tax  r^ 
selllnK  Uquors  in  s  ooUectlon  dlsbrtot  which  em- 
braoealndlaa  terrflor7,doe«  not  exempt  Uiepeceon 
sopaTlnf  tromttieptnialtlesof  the  Aotof  MM  for 
tiiB  unauuiorlBBd  bitfodnoUoo  ot  Uquois  into  In- 
dian terrilMT. 

&  TbecatabHsbmentofflMoollBatlcaidistclotem- 
biaonw  the  oMed  i«rriton',whUe  erovMlnr  for  tbe 
ooUectfoo  of  taxes  on  oerliin  UdA  ot  buriMB,  did 
not  authorise  dot  wo*  it  Intended  to  sutborln  Inisl- 
nea  wliioh  was  otbenrlse  qwetOoallr  fMblddeo. 

&  Tbe  laws  ot  Oongresi  are  stwajB  to  be  construed 
*0M  to  Gonf  am  to  tbe  provisions  at  a  treatTi  It  tt 
be  pcesltile  without  vlolenoe  to  tbetr  lanipiase. 

fNo.  878.] 
Submitttd  Aj>r.  tt,  IS8S.  Deeidei  36^.  7. 188S. 

TS  ERROR  to  tbe  Circuit  Court  of  tbe  United 
JL   States  for  the  District  of  Minnesota. 

The  libel  in  this  case  wss  filed  in  tbe  District 
Court,  by  the  plaintiff  lu  error,  to  enforce  the 
forfeiture  of  certain  spirituous  liquors  alleged 
to  have  been  unlawfully  Introduced  into  the 
country  ceded  to  tbe  Chippewa  Indians.  A  de- 
murrer was  filed  by  the  claimants  and  sustained 
by  tbe  court,  with  judgment  accordingly.  This 
judgment  was  alBrm^  by  the  court  t«low,nnd 
subsequently  reversed  by  this  court  and  the 

Luseremanded  for  trial    XXUI.,  840. 

Tbe  trial  in  tbe  District  Court  resulted  In  a 
verdict  and  judgment  for  tbe  ctaimants.  This 
judgment  having  been  affirmed,  on  error,  by  the 
court  below,  tbe  libelant  sued  out  this  writ  of 

'The  fscta  and  s  fuller  history  of  the  case  ap- 
pear In  the  opinion  of  the  court. 

Mr.  Wb,  a.  Kaorr,  Attt.  At^Oeii.,  for 
plaintiff  in  error. 

Mr.  C.  K.  DaTlfl.  for  defendants  in  error. 

2fr.  JutUee  nald  delivered  the  opinion  of 
the  court: 

By  the  Treaty  between  tbe  Red  Lake  and 
PemUna  Bands  of  Chippewa  Indians  and  the 
United  SUtes,  concluded  on  the  Sd  of  October, 
186S,  those  Indians  ceded  to  tbe  United  Stales 
their  right,  dtle  and  Interest  to  certain  land* 
owned  and  claimed  by  them  In  tbe  State  of 
Hinneaota'and  the  Territory  ofDakola.  18  Stat 
at  L.,  067.  Tbe  7th  article  of  the  Trea^  aUpu- 
lated  that  the  laws  of  the  United  States  tbenhi  (4M1 
toce  or  (bat  ml^  Ihereafior  be  CBacted.  im>- 
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hlbltbg  the  Introduction  mi  sale  of  apirltuoue 
liquors  in  the  Indian  counlrr,  should  be  ia  fuU 
force  and  effect  throughout  tLe  country  thereby 
ceded,  unlll  oUierwiae  directed  by  Coneress  or 
the  Preeident  of  the  United  Statea.  The  Mtli 
aeclion  of  Uie  Act  of  June  80,  18S1,  entitled 
"An  Act  to  Ttegiilatc  Trade  and  Intercourse 
with  the  Indian  'Tribes  and  to  Prcacrve  Peace 
on  Uie  Frontier,"  4  Stat,  at  L.,  729. aa  amended 
by  the  Act  of  March  16,1Bft4, 13Stat.at  L.,29, 
was  in  force  when  tbis  Treaty  was  made;  and 
il  forbids  anyone,  under  certain  penalties,  to 
Gel]  ordisposeof  any  spirituous  tlquora  or  wine 
to  an  Indian  under  the  char^  of  an  Indian  su- 
periutendent  or  agent;  or  to  introduce  or  to  a^ 
tempt  to  introduce  them  into  the  Indian  country 
unless  done  by  order  of  the  War  Department  or 
of  Bome  authorized  officer  under  it.  And  the 
eection  provides  for  the  seizure  and  forfeiture 
of  iiquors  Ihiis  Introduced  and  the  goods  and 
property  of  the  party  violatinf^  the  statute  with 
which  they  are  found.  The  following  is  the 
section  aa  amended. 

■'See.  30.  And  be  it  f-urOtar  enacted.  Thai   if 
any  person  shall  sell,  exchange,  baiter  or  dis- 


dian  country,  such  pci'son,  on  conviction  there- 
of before  the  proper  District  or  Circviit  Court  of 
the  United  States,  shall  be  imprisoned  for  a  pe- 
riod not  exceeding  two  years,  and  shall  he  Bned 
not  more  than  |i)00;  Provided,  hoieeur.  Thai  it 
shall  be  a  sufncienl  defense  tonny  charge  of  in- 
troducing or  Blteraplin^lo  introduce  liquor  into 
the  Indiiin  country  if  it  be  proved  to  he  done 
by  order  of  the  War  DepartmenI,  or  anv  officer 
duly  authorized  Ihereunlo  by  the  War  "Depart- 
ment, And  if  any  superintendent  of  Indian 
oftoirs,  Indian  agent  or  aub-ageut  or  command- 
ing officer  of  a  military  post  nas  reason  (o  sus- 
pect or  is  informed  that  any  white  person  or 
Indian  is  about  to  introduce  or  has  introduced 
any  spirituous  lii^uor  or  wine  into  the  Indian 
country,  in  violation  of  the  provisions  of  this 
section,  it  shall  be  lawful  for  such  supcrinlend- 
ent,  sub-agent  or  commanding  officer  to  cause 
[493]  the  boats,  stores,  packages,  wagons,  sleds  and 
other  places  of  deposit  of  such  person  to  be 
searched;  and  if  any  such  liquor  is  found  there- 
in, the  same,  together  with  the  boats,  teams, 
wagons  and  sleds  used  in  conveying  the  same, 
and;  also  the  goods,  pacliages  and  peltries  of 
such  person,  snail  be  seized  and  delivered  to 
the  proper  officer,  and  shidl  be  proceeded  against 
by  ribel  in  the  proper  court,  and  forfeited,  one 
half  to  the  informer  and  the  other  half  to  the 
use  of  llie  United  Slates;  and  it  such  person  be 
a  trader,  his  license  shall  be  revoked  and  his 
bonds  put  in  suit.  And  It  shall,  moreover,  be 
the  duty  for  any  person  in  the  service  of  the 
United  States,  or  for  any  Indian,  to  take  and 
destroy  any  ardent  splrila  or  wine  found  in  the 
Indian  country,  except  such  as  may  be  Intro- 
duced therein  by  the  War  Department.  And 
in  all  cases  arising  under  this  Act  Indians  shall 
be  competent  witnesses." 

Under  this  liection,  the  present  libel  of  infor- 
mation was  filed  in  the  DistrictCourt  of  the  Dis- 
trict of  Minnesota,  to  enforce  the  forfeiture  of 
cert^Q  spirituous  liquora,  which  arc  particularly 


described,  and  other  merchandise  found  with 
them  at  the  time  of  seizure.  In  one  of  its  count* 
the  libel  sets  forth  that  Bernard  LariTierc,  a 
white  person,  late  of  the  Village  of  Crooloton, 
County  of  Polk,  and  State  of  Minnesota,  did, 
on  the  2d  of  Februar\-,  1874,  unlawfully  carry 
and  introduce  into  the  country  ceded  to  the 
Unlte<l  States  under  the  Treaty  mentioned, 
namely;  Into  the  County  of  Folk,  which  is  a 
port  of  the  ceded  country,  the  spirituous  liquors 
described;  that  such  introduction  was  in  viola. 
tion  of  Uie  provisions  of  the  20Ui  section  of  flie 
Act  of  Congress  above  quoted;  that  he  owned 
and  at  the  time  had  in  his  possession  with  the 
liquors  a  quantity  of  goods,  packages  and  pel- 
tries, a  list  of  which  Is  contained  in  a  schedule 
annexed  to  the  libel;  that  an  Indian  agetit.duly 
appointed,  having  reason  to  suspect,  and  hav- 
ing been  informed,  that  spirituous  liquors  had 
been  introduced  by  Lariviere,  caused liisstores, 
packages  and  peliriea  to  be  searched,  and  there 
found  the  liquors  mentioned,  which  he  In  con- 
sequence seized,  togetlicr  witli  the  otiier  goods. 
In  another  count,  the  libel  sets  forth  suljslan- 
tially  the  same  matters,  with  the  addition  that 
the  liquors  were  introduced  info  the  country 
ceded  with  intent  to  sell,  dispose  of  and  dis-  [IM] 
tribute  the  same  among  the  bands  and  Trilies  of 
Chippewa  Indians  then  under  the  charge  of  the 
Indiiin  agent,  and  frctiueiiting  the  County  of 
Polk  and  Village  of  Crookston,  and  living  there 
or  near  tlie  place. 

To  tliis  lit:cl.  Ijariviere  and  one  Clovis  Ouerin 
appeared  as  claimaots  of  the  goods  seized,  and 
demurred  to  the  libel  on  the  ground  that  (be 
court  had  no  jurisdiction;  that  the  properly 
was  never  introduced  Into  the  Indian  TeiTiiory, 
but,  as  appeared  b^  the  Kbel.  was  searclicd  and 
f'eiitcd  in  an  organized  county  of  the  State  of 
Minnesoia.  and  heocc  that  the  sei/.tire  w:is 
witliuut  authority  of  law.  The  demurrer  thus 
interposed  was  sustained  by  the  district  court, 
and  judgment  rendered  against  the  United 
States,  and  this  judgment  was  alllrmed  by  the 
circuit  court.  The  case  was  tlien  brought  to 
this  court,  where  the  judgment  was  reversed 
and  the  cause  rcmanueJ,  with  directions  lo 
overrule  the  demurrer.  Several  important  le- 
gal and  constitutional  qiiestioas  were  raised  on 
the  argument  licre.  and  it  was  held  that  Con- 
gress, under  its  constitutional  power  lo  regu- 
late commerce  with  the  Indian  Tribes,  may 
not  only  prohibit  the  Introduction  and  sale  of 
spirituous  liquors  in  tha  Indian  country,  but 
cilend  such  prohibition  to  territory  in  prox- 
imity to  that  occupied  by  Indians;  that  it  ia 
competent  for  the  united  States,  in  the  exc:^ 
cise  of  the  treaty  makingpower,  to  stipulate  in 
a  treaty  with  on  Indian  Tritie  that  within  the 
territory  tlicrcby  ceded,  the  laws  of  the  United 
States,  then  and  thereafter  enacted,  prohibiting 
the  introduction  and  sale  of  spirituous  liquors 
in  Indian  country,  shall  be  in  full  force  and  ef- 
fect until  otherwise  directed  by  Congress  or  the 
President  of  the  United  States,  and  that  a  stTp- 
uhitlon  to  that  effect  will  operate propn'o  zigvre, 
and  be  binding  upon  the  courts,  although  llie 
ceded  territory  is  siluated  wittiin  an  or  ized 
county  of  a  Slate,  T'acse  conclusloua  are  stated 
in  a  very  cleorand  able  opinion  by  Mr.  Jvilic* 
Davis.wblch  la  reported  in  U^U.S.,l88t;XXIII., 
8461. 

When  the  case  went  back  to  tike  district  court 
108  U.  S. 


ib.Gootj^lc 


UimBD  Statxb  t.  Fomrr-TaxB  OAU,oira  or  Wnnxr,  Joc 


481-403 


for  trial,  and  Uia  demnner  ma  orennled,  the 
daimant,  Larivtere,  flkd  an  aiuwer  to  tbe  libel 
ooDtalntne  inconsiBleDt  defenaea.  He  flnt  de- 
nied that  be  ever  Introdaced  Into  the  ceded  tcr- 
inK  riUH7  the  liqnon  aa  charged,  and  he  claimed 
the  property,  except  the  Uquon,  as  hia;  and  aa 
to  mcao  he  dIacUImed  ownership.  Bnt,  al- 
though denyinK  their  introduction,  he  averred 
tbatUie  acta  charged  against  him  were  done 


that  persons  resident  within  it  and  within  the 
County  of  Polk  and  at  tbe  Village  of  Crookston, 
engaged  in  tbe  buaineaa  of  rct^llnc  splrituoua 
liquors,  had  heen  aaseated  and  roquirea  to  pav 
taxes  upon  their  businesa,  and  were  thereby  ll- 
cenaed  to  canr  on  that  business  and  sell  spirit 
uouB  liquora  in  that  countj;  and  that  be  also 
had  been  thus  assessed,  taxed  and  licensed  as  a 
retail  dealer,  and  that  his  license  had  never  been 
revoked  nor  the  tax  paid  for  the  same  returned. 
The  other  claimant,  Ouerin,  averred  that  the 


debt,  and  denied  every  travcrwble  alleKallon 
In  tbe  information  save  the  seizure  by  tae  In- 
dian aient.  On  the  trial,  evidence  was  intro- 
duced by  tbe  Qoverament  tending  to  show  that 
Ijariviete  introduced  the  liquora  mentioned  with 
the  intent  to  sell  them  to  Indiana  under  the 
charge  of  the  United  States  Indian  agents,  and 
also  to  show  the  circumstsnces  of  the  seizure. 
Against  the  objection  of  the  Government,  La- 
riviere  gave  e^dence  of  all  tbe  ciromutancea 
touching  tbe  assessment  and  collection  of  the 
iDtemal  revenue  tax  from  him  and  other  selleia 
of  liquor  by  retail  in  the  County  of  Polk.  The 


court  charged  the  jury  that  nhlte  the  mer»  In- 

— -■  --'-,t  of  sptrltnoua  liquora  hi  the  ceded 

—IS  fnmafaeU  evidence  of  an  unlaw- 


troduction 

territoiywi    ,         .  

fnl  purpose,  thla  evidence  was  neutralized  by 
proof  that  the  claimant  held  at  the  time  a  re- 
ceipt of  the  Collector  of  Interna]  Revenue  for  Q»e 
ntecial  tax  required  to  be  paid  by  a  retail  liquor 
dealer,  and  hence  that  the  burden  of  proof  was 
ahifted  OD  tbe  Qoverament  to  show  that  the 
liquoia  were  introduced  with  the  intent  to  sell 
them  to  the  Indians.  It  also  charged  that  "The 
uncontrc  verted  facta  found  for  tbe  defense  were 
a  Hcenae  to  lArlviere  to  take  liquor  to  Crooka- 
[496]  Ion  and  save  him  tbe  right  to  do  so,  and  that, 
for  so  ddng,  he  was  suhject  to  no  penalty  un- 
der the  national  law."  To  this  charge,  an  ex- 
ception was  tahen.  There  was  a  verdict  for 
tbe  claimant,  and  judnnent  was  entered  there- 
OD  that  the  libel  be  dLsmissed.    The  case  was 


To  review  that  Judgment,  the  case  is  brought 
here. 

The  only  question  for  our  consideration,  as 
thnsaeen.u  whether  I«rtviere's  payment  of  the 

rial  internal  revenue  tax  for  selling  liquors  in 
collection  district  embraced  by  tlic  ceded 
terriUHj,  exempted  him  from  tbe  penalttcs  of 
tbe  Act  of  leei.  We  are  clear  that  It  did  noL 
Congreaa  never  Intended  to  Interfere  with  the 
1W0.8. 


opentlon  of  the  Treaty,  nor  to  sandion  the  lala 
<A  liquora  In  any  ceded  terrlloiv,  where  an  ex- 
press sUpuhillon  provides  that  they  shall  not  be 
sold.  The  evils  resulting  from  the  use  of  spirit- 
uous liquors  are  so  many  and  so  appalling  that 
tbe  Qovemment  has,  from  an  earlv  period  of 
our  history,  labored  to  prevent  their  mtroduo- 
tion  among  the  Indiana.  In  order  more  eifect- 
ually  to  secure  this  result,  laws  prescriliing  b»> 
▼ere  penalties  have  been  enacted,  and  authority 
has  been  vested  In  the  Indian  agenta  to  arrest 
trafflckera  In  the  prohibited  article,  and  to  aelze 
and  cooflsrate  their  property  found  with  it.  It 
would  require  very  dear  expres^ons  In  any 
general  l^slatlon  to  authorize  the  inference 
that  Congress  purpoeed  to  depart  from  Its  lone 
established  policy  in  regard  to  a  matter  of  such 
vital  Importance  to  the  peace  and  to  the  mate- 
rial and  moral^well  being  of  these  words  of  the 
Nation.  There  la  also  another  coo^deration. 
Tbe  laws  of  Congress  are  always  to  be  con- 
strued so  as  to  conform  to  the  provisions  of  % 
treaty,  if  it  be  possible  to  do  eo  without  violence 
to  their  language.  This  rule  operaiea  with 
special  force  where  a  conflict  would  lead  to  the 
abrogation  of  a  stipulation  to  a  treaty  making  a 
valuable  ceasion  to  the  United  States. 

The  unauthorized  introduction  of  liquora 
into  the  ceded  territory  constitutes  the  offense, 
although  If  they  were  not  sold  or  ^ven  away, 
no  injurious  coDsoquences  would  follow;  but 
once  allow  their  indiscriminate  or  general  in- 
troduction and  the  law  would  be  evaded  with- 
out passjinli^  of  detection.  The  introduction 
Is,  tlterefore,  forbidden,  unless  permitted  hy  r40Ti 
the  order  of  the  War  Department  or  of  some 
offlcer  authorized  hy  It.  The  establishment  of 
the  collection  district,  embracing  tbe  ceded  ter- 
ritory, whilst  providing  for  the  collection  of 
taxes  on  certain  kinds  of  businesa,  did  not  au- 
thorize, nor  was  It  Intended  to  anthorize,  bual- 
nesa  which  was  otherwise  specifically  forbid- 
den. The  iMxim  Tax  Cat*.  S  WaU.,  US  [33 
U.  S.,  XVm.,  497],  do  not  conflict  with.  But 
ntber  support,  this  view.  Thev  merely  decide 
that  tbe  llcenaea  of  the  United  Slates  for  aelUng 
liquors  and  dealing  In  lotteries  exempted  the 
party  from  tbe  penalties  of  the  revenue  law  to 
which  be  would  otherwise  be  subjected.  They 
gave  DO  exemption  from  state  laws  or  tbe  tax- 
es tb^  imposed  for  tbe  business  carried  on. 


log  by  Chitf  Jvatict  Chaae,  aald  that  il  ^O- 
censes  were  to  be  regarded  a*  giving  suthori^ 
to  cany  on  thebrancneaof  bualoest  which  they 
licensed.  It  might  be  difficult.  If  not  impoarible, 
to  reconcile  the  granting  of  them  with  the  Con- 
stitution. "  But,"  be  added,  "  It  ia  not  tiece*- 
sary  to  regard  these  laws  as  giving  such  author- 
ity.  So  ^  as  tbey  relate  to  trade  within  state 
limits  they  give  none  and  can  give  none.  They 
simply  express  the  purpoae  of  tbe  Qovernment 
not  to  hilerfere  bv  penal  proceedlnga  with  the 
trade  nominally  licensed,  it  tbe  re$ilred  ta^ee 
are  paid.  The  power  to  tax  ianotqueatioiied, 
nor  the  power  to  impose  pesaMesfOT  non-pv- 
mentoftazea.  Thegrantuigofalloe&se,  then- 
fore,  must  be  regarded  as  nothing  more  than  a 
mere  form  of  imposing  a  tax  and  implying 
nothing  except  that  the  Uoensee  ahall  be  auly 
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BupRKiCB  ConKT  or  THx  UxTTKD  Btatbs. 


IL"  Thougb  them  cases  are  died  bj  the  _. 
fendant  they  affirm  Uie  doctrine  that  the  licenses 
under  tbe  then  existing  law,  being  designed 
tDerely  to  secure  the  pafment  of  taxes  to  the 
United  States,  did  not  fnierfere  with  other  le- 
gittmnle  regulationB  of  buainesa  nor  sanction  it 
where  otherwise  prohi  lilted. 

The  case  of  uie  O/terohm  Tobaeeo  Tax.  11 
W&IL,6ie  [raU.B.,XX.,  asr).  cannot  be  trea^ 
ed  as  authority  Bgainst  the  conclusion  we  have 
reached.  Tbe  decision  only  disposed  of  that 
case,  as  three  of  the  Judges  of  the  court  did  not 
[498]  ^^  '"  '^  *^*^  tv>  diascDtecI  from  the  Judgment 
pronounced  by  the  other  four. 

Ilfoliouis,  Jhim  tA<  view  expnued, 
fvdgment  of  t/it  eovrt  below  imitt  bt  re» 
a  new  Irialhad;  and  it  it  ta  ordered. 

Irueoopy.  Test: 

James  U.  UcEennej',  Gerk,  Sup.  Oouit,  U.  B. 


[5101    WESTERN  PACIFIC  RAILROAD  COMPA- 
NY AND  CHARLES  HcLAUQHLIN,  Jj9>ti., 


"i 


UNITED  STATES. 


^  ^D  (he  cn>und  Ihat 

tliere  la  not  sufBdent  evIdeoM  that  tbe  tidt  was  In- 
stituted uader  the  autborltrof  the  Attamer-Q«Q- 
eml,  vbaie  tba  objection  was  not  nited  below,  ud 
the  case  Is  arsuea  here  on  behaH  of  tbe  Oovttn- 
meot  by  the  ArtWaptAttofwey-QeBeral.  who  ales 
acertified  oopyof  theorderof  tbeAttomer-Gener- 
Kt,  dlrecttnj-UeiUstrict  attorney  to  brlnfflhesult. 

i.  A  petent  under  the  Acta  ofOoogien  nnnUng 
tolAeUQloQ  Pacific, CentnU  Pacific  andweetem 
Paclllo  B.  H.  Companies  the  atteriMite  sections  ot 
putilki  land  within  certain  Umlla  on  each  side  of 
btMrreniBctlverMkds. cannot  be  granted  for  min- 
eral lands,  which  were  excepted  outof  tbe  srant. 

8.  A  grantee  In  such  a  patent,  who  knows  that 
the  land  k  mlnerml  land,  1«  not  an  Innocent  pui^ 


road  companies,  and  forbidden  to  be  sold  1 

6.  Querj.  When  such  land  has  been  conveyed  by 
tbe  uovemment  without  knowledge  by  either  par- 
ty that  It  contains  pieelous  metals,  will  a  subse- 
quent dlacoTary  of  such  metals  enable  tbe  Oo*em- 
mcnt  to  setaalde  the  patent  or  the  giant ;  and  If  so, 
what  are  tbe  rlcbts  of  Innocent  purchasers  from  tbe 
grantee,  and  wbat  llmlUtlons  exist  upon  the  exer- 
elee  of  the  Goremment'srlghla  I 

[No.  819.] 
Arytud  Mar.  30,  J8SS.    Deeided  May  7, 1883. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  tbe  District  of  California. 

The  bill  In  this  case  was  filed  in  the  court  be- 
low, by  the  ippellee,  to  set  aside  the  patent 
conveying  a  certain  tractof  land. 

The  court  below  having  enhircd  a  decree  In 
favor  of  the  complainant,  the  defendants  ap- 
pealed to  this  court. 

The  facts  of  the  case  are  sufflciently  stated 
by  the  court. 

Mr.  Henry  B«»rd*  for  appellants. 

Mtmn.  Wm,  A.  Mmnrrp  Am.  Attg-Qm., 


and  £  F.  ^lOUpi,  SeUeitor-Oai..  tta  appenee, 

Mr.  JutUee  Klllar  delivered  the  opinion  of 
the  court: 

John  M.  Coghlan,  Dietrict  Attorney  of  the 
United  States  for  theDistHct  of  CaUfomla,  on 
behalf  of  the  United  Stales,  brought  the  bill  b 
this  case  in  the  circuit  court  of  that  district 
against  the  Weslem  Pacific  Railroad  Company 
and  Charles  McLaughlin,  to  set  aside  a  patent 
of  tbe  United  Stales  conveying  to  the  RaUroad 
Company  the  northeast  quarter  of  seclir-  "" 
towi^ip  one  <1)  norlb,  range  one  (I)  ei 
Mount  Diabolo  meridian. 

This  patent  was  made  undetthe  Actsof  Con-       ^. 
gresagrimttng  lands lo  the  Union  Pacific,  Cen-  I**" 
tral  I^fic  and  Western  Pacific  Railroad  Com- 
panies, h>  aid  In  building  a  road  from  the  Mis- 
souri River  to  the  Pacific  Ocean. 

The  Acta  of  Congress  granted  to  each  Com- 
pany the  alternate  sections  within  certain  limits 
on  each  aide  of  its  rood,  and  authorized  the  is- 
sue of  patents  for  the  same  when  the  work  war 
done  and  tbe  sections  ascertained.  But  they  ex- 


the  gtant,  and  wsa 
known  to  be  so  when  tbe  patent  issued,  which 
issued  without  authority  of  law  by  inad- 
vertence and  mistake. 

The  patent  Itself  is  not  in  the  record  as  an  ei- 
_.bil,  nor  as  part  of  the  evidence.  TheWeslero 
Pacific  Railroad  Company  to  whom  It  was  Is- 
sued, though  made  defendtmt  in  the  bill,  was 
not  served  with  the  subpcena  and  did  not  ap- 
pear. McLaughlin,  the  only  defendant  whodid 

j-i._j.  -g  purchaser  two  deCTees  re- 

^impany.    Inslead  ot  a  gen- 
end  replication  lo  JIcLaugblin's  answer,  the  re- 
ply Is  an  amcudment  to  tbe  original  bill. 
The   whole  record  Is  so  imperfect  and  the 
obscurely  preacnled,thatwe  feet  tempted 
to  dismiss  It. 
Wfdving,  however,  these  objections,  there  is 
lOugh  to  enable  us  to  consider  the  two  princi- 
pal errors  assigned  by  appellant. 

Tbeflmt  of  these  is,  that  there  is  no  sufficient 
evidence  that  the  suit  was  instituted  under  tlie 
authoiltyof  the  Attomey-Ocneral,  according  to 
llie  principle  established  in  the  case  of  (7.  b.  v. 
Tkroekmorton.  98  U.  8.,  61  fXXV.,  981. 
To  this  it  may  be  answered  that  the  objection 
'as  not  raised  in  this  case  in  the  court  below  as 
was  In  that;  that  the  case  is  argued  In  this 
)urt  on  behalf  of  tbe  Oovemmcnt  by  the  Ab- 
staot  Attorney-General,  who  files  in  the  court 
_  certified  copy  of  the  order  of  Uie  Altorncy- 
Genenil  directing  the  district  attorney  to  bring 
the  suit  in  the  circuit  court,  as  requested  by  ibe 
Secretary  of  the  Interior. 

We  ihmk  the  decree  of  that  court,  under  these  . 

circumstances,  can  hardly  be  reversed  now,  on  IIH" 
this  ground,  taken  here  tor  the  first  time. 

The  other  objection  to  the  decree  in  favor  of 

the  United  Slates  is,  that  tbe  evidence  doesnol 

establish  as  a  fact  thai  the  land  in  controversy 

[IB  mineral  land  when  the  {Mtcnt  issued. 

An  examination  of  the  evidence  on  this  sub- 

lect  convinces  us  that  the  Circuit  Judge  was 

108  U.S. 


ib.Goo^^ic 


»,  rnic,  R.  B.  Co.  T.  DisTBiCT  or  CoLtumu. 


riglitlnboldlnsllMt 

proven,  u  we  Udnk,  __. , — — , 

wbich  cairtM  quicluilrar,  ma  found  there  u 
eulT  u  1868;  that  a  man  named  Powell  reetded 
on  tiM  land  and  tnined  this  dnnabar 
time,  and  In  ISGS  eMabUabed  iome  form  of  re- 
duction woriu  then;  Ibat  Uum  wen  on  the 
ground  when  apfdtcatlon  for  the  patent  wu 
made  by  defentuuit.  KcLan^Hn.  aa  agent  of 


therefore,  an  fainoc«it  purchaser.  Concurriiw 
aa  we  do  with  the  circuit  court  In  the  reault 
arising  from  the  erldence,  we  do  not  deem  it 
neoeasaiy  tojrirc  In  thla  opinion  a  detailed  ex- 
amination oftL 

Tbia  bdng  the  flrM  csm  of  the  kind  in  this 
conit,  a  daaa  of  caaea  wlilch  may  posdbly  be 
Indeflmitelr  mulUjdied,  it  ia  to  be  r^retted  that 
It  ma  not  more  fully  preaented  in  the  dicnlt 
Gonrt.  Many  Intenetlng  qneadoni  might  arise 
in  thla  daM  of  caaea  not  proper  to  be  consid- 
ered In  this  caat  ForlDStance;  Uio  nature  and 
extent  of  mineral  found  in  the  land  granted  or 
patented  which  will  bring  It  within  the  desig- 
nation of  fninerai  land  in  the  Tarlous  Acta  of 
Cpni 


Teyed  t^  the  Government  it  ia  afterwards  dla- 
otneied  that  it  contdoa  valuable  depooita  of  the 
predous  metals,  unknown  to  the  patentee  or  to 
the  offlcen  of  the  Qovernment  at  ue  time  of  the 


aaide  thepatentor  thegntntT  If  so,  what  are 
the  rights  of  innocent  purchasen  from  the 
gmntee,  and  what  limitations  exist  upon  the  ex- 
ercise of  the  QoTcminent  a  rlghtT  W>  can  on- 
mger  tune  o^  tA«at  qti«*liont  Hare,  and  cafi  enlg 
mrder  <Aa(  titedaeree  bdov  be  tffirmed. 
Turn  copy-   T«t;  _ 

Juno  H.  UoKeiuieT'.  Clerk,  Bup.  Oonit,  C 


WA8HIN0T0N     AKD     GEORGETOWN 

RAILROAD  COHPAJ!nr,  Appt., 

e. 

DISTRICT  OP  COLUHBIA. 

(See  8.  d,  Beiwrter^  ed,,  BS-sn) 

Afetmtmt  «n  ttrtet  raHrmd  eampangf^  pav- 
ing itnet. 

Where  attnetTallRMd  oompanr  ■■  by  law  bound 
to  keep  tlie  spaoa  within  Ita  traoka  end  tor  two  feet 
berond  tliem  wtdl  pared,  wbleb  part  ot  the  paving 
is  mora  ooetlr  than  that  of  the  rert  of  the  street,  the 
extia  and  sepamUe  expenta  of  nob  part  of  the 
pavlnr  riiotild  be  si«riiini!  esoluslvelr  to  the  oom- 
panrjand  suoh  eoaipanyls  notentltled  to  be  re- 
lieTM  from  ataz  for  pavtnr  tbe  street  tv  paying 
the  piopinllon  tbereot^whteh  the  width  whlcb  It  IE 
a:Jved  to  pave  been  to  tbe  wldtb  ot  tbe  whole 


Maun.  Eaooh  Tottan  sod  W.  D.  Daw 
Um,  for  appelUnt 

Mttn%  A.  O.  Rlddls  and  Trma^tlm  MO* 
Imp,  for  appellee. 


nils  is  an  appeal  from  a  decree  of  the  So- 
iveme  Court  of  tbe  Dtetrict  of  Colombia  dis- 
misdng  tbe  bill  of  appellant. 

The  oueetlons  presented  by  the  appeal  ariae 
out  of  the  executloo  of  tbe  Act  of  Congress  of 
July  19,  1876,  authorizing  the  rapavement  ot 
Fennajlvaola  Avenue. 

That  Act  cieat«d  a  commission,  coodBtiDg  of 
two  offlcen  of  tbe  enzlDeer  corps  of  the  army 
and  the  architect  of  the  Capitol,  whose  duty  it 
was  to  contract  for  and  superintend  the  work, 
and  10  decide  upon  the  chsracter  of  the  nuiterliiL 
It  also  declared  in  what  proportion  the  expense 
of  the  work  should  be  borne  by  the  owner*  ot 
)>ropeny  along  the  line  of  the  avenue,  osmely: 
the  United  States,  the  District  of  Columbia,  the 
private  dlizens,  the  Wsehmgton  and  George- 
town Railroad  Company,  whose  track  ran 
tlirou^  tbe  center  of  the  avenue,  and  other  [BUj 
Tsllroad  companies  whose  tracks  crossed  the 
street  at  several  places.  So  much  of  this  ap- 
portionment of  expenses  as  relates  to  the  ap> 
peUant  1*  in  these  words: 

"Sec  8.  That  tbe  cost  of  laying  down  said 
pavement  shall  be  paid  for  in  the  following 
proportions  and  manner;  the  Washington  and 
Georgetown  Railroad  Companv  shall  beer  all  of 
tbe  expense  for  that  portion  oi  the  work  lying 
between  the  exterior  rails  of  the  tracks  of  the 
road,  and  for  a  distance  of  two  feet  from  and 
exterior  to  the  track  on  each  aide  thereof,  and 
of  keepino:  the  same  In  rep^r;  but  the  said 
Railroad  Company,  having  coDiormed  to  the 
grade  estsbllshed  by  tb6  commissionci^  may  use 
cobblestone  or  Belgian  rock  in  paving  their 
tracks  or  the  space  between  their  tracks,  as  tbe 
commissionen  ehall  direct"  IB  Stat,  at  L.,  08. 

This  is  in  strict  conformity  to  the  charter  of 
the  Company,  passed  in  IW,  the  4th  section 
ot  which  enacts: 

"That  sud  Corporation  hereby  created  shall 
be  bound  to  keep  said  tracks,  and  for  the  space 
of  two  feet  bCTond  the  outer  rail  thereof,  ami 
also  tbe  space  between  the  tracks,  at  all  time* 
well  paved  and  in  good  order,  without  expense 
to  the  United  States  or  to  the  Cities  of  OoDrgo- 
town  and  WsEhlngtOti.'* 

The  Gth  section  requires  tbe  Companv  to  con- 
form Ita  road  to  any  change  of  the  grtae  of  th« 
street;  and  the  6th,  that  the  Act  may  at  any 
time  be  altered,  amended  or  repealed  by  Con- 
resa.    12  Stat,  at  L.,  889. 

The  Act  of  1878,  under  which  the  work  ot 
repaving  was  done,  in  section  4  provides  "Tliat 
asBcssments  shall  be  mode  by  the  Commission- 
on  of  tbe  District  of  Columbia  upon  the  own- 

s  of  said  private  property  on  said  avenue  and 
.  eces  and  upon  said  Railroad  Company  respect- 
ively, provided  in  section  8  ot  this  Act,"  and 
for  the  collection  of  tbe  same  by  the  collector 
of  tiie  District  of  Columbia. 

It  U  also  enacted  that,  on  faOure  of  the  Rail- 
road  Company  or  any  private  dtizen  to  pay 
such  assessment,  the  commissloneiB  of  the  Div 
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BcTBKn  Coma  of  trx  Urittd  Btatu. 


ftn  made  aUeo  ootlieproper^.Tiiider  which  It 

iss*i    fjjg  Raiirosd  Companv  was  saaeued  by  the 
commlsdoQen  of  the  District  In  th«  nun  of 


larger  amount,  the  Companj  pud  or  tendered 
the  sum  irhich  Ihej  ackuovlcdce  to  be  due,  and 
filed  their  bill  in  cbancerj  to  obtain  an  injunc- 
tion as  to  the  remainder. 

Hiig  difference  Is  owing  to  the  fact  that  alon^ 
side  ot  the  exterior  rails  of  the  tr«ck  the  pav- 


le  laid  tlie  whole  length  of  the  paTement,  Ave 
inches  In  width  and  eiarbt  inches  deep,  and  each 
stone  about  three  feet  long.  This  waa  charged 
wbollr  to  the  Company,  as  well  as  the  remain- 
der of  the  two  feet  next  adjoining  said  track  on 
the  outside  of  the  rails. 

As  regards  this  Tcmafnder  the  Company  makes 
no  objection,  but  they  insist  that  the  entire  cost 
of  all  the  paving  oD  each  side  of  their  track  to 
the  sidewalk  should  be  computed  together,  and 
The  charge  against  the  Company  should  be  in 
the  proportion  which  tiioae  two  feet  bear  to  the 
entire  distaace  from  each  exterior  rail  to  the 


sidewalk.  Asthlsstrlngof stoDepaTingisi 
costlT  than  the  Neufchatel  and  Trinidad 
terlal,  which  constitute  the  main  body  of  the 
pavement,  this  would  relieve  the  Company  of  a 
part  of  the  coet  of  the  two  feet  adjacent  to  their 
track.  As  a  matter  of  strict  Justice,  no  reason 
—  •- „  f^j  jjjjg  proposition,  for  It  is  quite 


clear  that  the  requirement  of  this  string  or  curb 
of  blue  granite  is  wholly  duetotheex&tenceof 
the  tracks  of  the  railroad  in  the  middle  of  the 


pony  should  pay  for  the  work  which  its  tiack 
alone  makes  necessary. 
Nor  is  there  any  question  that,  If  this  stone 


was  necessary  In  laying  down  this  new  pa^ 
ment,  for  the  security  and  durabiHtv  of  t 
track  itself  or  of  the  pavement  near  ue  track, 


the  Company  was  bound,  by  the  4th  section  of 
its  charter,  to  pay  the  expense.  That  It  was  a 
JudldouB  and  proper  thing  to  be  done  Is  scarcely 
[6S5]  controverted,  sua  If  it  were,  the  testimony 
shows  very  dearly  that  It  wsa. 

The  onv  question,  therefore,  that  remains,  is 
whethOT  Congress,  Id  the  disiTibutionof  theex- 
pense  of  this  work  of  repaying  the  avenue,  In- 
tended that  this  should  be  borne  by  the  Com- 
panv. 

The  language  of  Congress,  on  that  subject, 
would  seem  to  admit  of  no  odier  construction. 


Tbe  8d  section,  already  died,  savs:  "The  Wnsh- 
ington  and  Qeorgelown  Rallroaa  Company  shall 
bear  oB  the  expense  for  that  portion  of  the  work 


Iving  between  the  exterior  rails  of  the  tracks  of 
toe  road,  and  for  a  distance  of  two  feet  from 
and  exterior  to  the  track  on  each  side  thereof, 
and  of  keeping  the  same  in  repair." 

So  far  from  relieving  the  Compaar  of  the  duty 
which  it  accepted  by  it«  charter,  the  language 
re-enforces  that  obligation  and  makes  its  appU- 
catlon  to  the  repavement  clear.  The  sia^te 
goes  on  to  prescribe  what  the  United  States  shall 
pay,  and  what  the  District  of  Columbia  shall 
pay,  and  what  IndlTtdnalownen  shall  pay;  and 
808 


the  proportions  Id  which  these  parties  are  to  be 
diargcd  have  no  relation  to  tbo  part  to  be  paid 
for  by  the  Rsllroad  Company,  whicli  is,  in  do 
case,  a  proportionate  part  of  the  street  along 
which  it  runs,  but  alt  the  expense  of  the  work 
inside  its  rails,  aodfor  two  feet  exterior  to  this 
OD  each  side.  There  is  do  room  for  apportion- 
ment here,  and  If,  for  so  mncb  of  this  two  feet 
as  is  of  the  same  histerial  as  the  main  surfaea 
of  the  street,  which  Is  separated  from  it  li^  do 
visible  line,  the  easiest  mode  at  ascertalnlDg  IH 
cost  is  to  calculate  its  relation  to  the  remaloder 
of  the  pavement,  that  .ia  no  reason  why  this 
extra  and  sepaisbie  expense  of  blue  stone  ibould 
not  be  assessed,  as  the  law  requires,  exchidvely 
to  the  Companv. 

But  it  la  salo  that  (he  paving  conmiissioD«n 
adopted  the  rule  of  a  geDoral  apportionment  of 
nil  the  expeose,  and  reported  to  tne  eommiseion- 
eis  of  the  District  on  that  basis,  as  due  from  the 
Company,  tbe  sra«ller  sum  of  $12,207.87,  and 
that  their  report  is  concluriva. 

Tbe  report  thus  made  Is  nowhere  In  tbe  stat- 
ute made  their  special  duty,  nor  are  th^  any-  rsaai 
where  authorized  to  make  the  final  assessment  '■"•*"' 

The  report  was  merelv  a  sunestion  of  Iheir 
views  for  the  octloD  of  the  ^strict  commia- 
sioncrs. 

On  the  other  hand,  by  the  express  langnesa 
of  the  Act,  tliese  latter  commlsBioners  ore  di- 
rected to  make  the  assessment  on  which  tbe 
parties  are  to  pay,  and  on  which.  If  they  do  not 
pay,  a  certfflcate  shall  he  Inned  which  tieomBM 
an  interest  bearing  lien  on  their  wowr^. 

Auolher  source  of  complaint  Is,  last  m  mak^ 
lag  the  neceasaiy  excavatioDS  for  the  new  pavo- 
ment,  it  become  necessaty  to  support  the  (nek 
of  tbe  Company  hy  UDderpionlog,  wbfada  cost 
|1,0S9.1S,  and  was  paid  for  by  Uie  pavins  eom- 
mlssioDen.  Hits  work  was  wholly  for  lEe  ben- 
efit of  the  Railroad  Compaoy.     It  was  to  pr^ 


city  authorities  might  have  left  tbe  Company  to 
take  care  of  itself.  But  as  this  might  have  de- 
layed the  work,  or  led  to  litigation,  they  wisely 
protected  it  while  tbey  worked.  It  seems  to  us 
a  proper  charge  against  the  Company  aiODe,  as 
they  alone  were  benefited,  andtbeirtTack  made 


There  it  no  error  f  n  At  rteord,  and  At  tlterm 
tjf  At  Supreme  Oouriiif  Ag  Diitrittit afirnud. 
'nueeopf.  Test: 

Junes  H.  MoEeDner,  Olark,  Sop.  Court,  U.  a. 


8ARAB  E.  TANCB  AND  B.  J.  ZEIGLER,  [ai«] 

Her  Husband,  Flff».  in  Brr,, 

SARAH  E.  VANCE,  Exrx.  of  the  Suoceofam 

of  8.  W.  Vaxcx.  Deceased,  kt  au' 

(See  B.  CL,  Beportei's  ed.,  U«-«U 


provldea  that  taott  a 

effect  acBlnatthtripenons  null 
'  itedreasoflsble mat, does  u 


bobavs 

wWdB 


ntloD  of  the  ooni 
noniHlslnUsM 


VXMCB  T.  TaHCE. 


a^ssB 


t.  TbsexemptloiH  IromtbaopenttlonotiUtutM 
«t  Umllatlon  utiullr  mocorded  to  InfuiU  and  mir- 
rtBd  woinw,  do  nM  «rt  upon  imr  ««M»d  (tootrtoo 
of  tb«  lawi^t  tlMr  cwuot  be  lubleoted  to  tlieli 
action,  but  In  everr  uiMaaoe  upon  expna  Uiuruace 
In  thoae  natutsa  bivIdK  tbem  Ume  Kfter  ma^tv, 
or  after  onaitlon  ot  <x>T«itura,  to 
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Afg»tdApr.tB.t6,188S.  . 


!d  Mof  7,  XS83. 


F  ERROR  to  (he  Supieme  Court  of  the  State 
of  Loutsiaoa. 

Thii  suit  WM  brought  Id  b  itate  court  of 
Louisi&na,  bjr  a  minor,  after  her  emancipation 
and  marriage,  ogainat  the  succeesion  of  her 
father  and  natural  tutor,  represented  by  his  ex- 
«utrix. 

A  judgment  was  rendered  In  her  favor, which 
recognized  the  eristeoce  of  a  tacit  mortgnge 
on  all  the  lands  owned  by  her  tutor  after  tlie 
coramencementofhia  tutorship.  The  Supreme 
Court  of  Louisiana  aflirmed  the  judgment  ol 
the  lower  court,  on  appeal,  except  as  to  the 
existence  of  the  tacit  mortgage  and  au  allow- 
ance of  compound  interest;  ^  Ia.  Ann.,  186; 
whereupon,  the  plaintiff  sued  out  this  writ  of 

A  further  statement  of  the  case  appean  in 
the  opinion  of  the  court. 

Metitn.  Charles  W.  Bomor  and   T.  J. 


Mr.  Jvttiec  HUler  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  Louisiana. 

In  a  proceeding  In  the  State  Court  of  Louisi- 
ana the  plaintiff  In  error  recovered  a  Judgment 
against  the  defendant  In  error,  as  executrix  of 
tlie  succession  of  her  husttand,  8.  W.  Vance, 
for  the  Bura  of  about  $75,000.due  from  him  lo 
plaintilT  in  error  as  her  natural  tutor.  The  sum 
thus  found  due  was  the  reault  of  an  account- 
ing coocemiDK  this  tutorship  during  the  pe- 
riod between  October  10,  1839,  and  Hay  18, 
1877. 

Article  3S4  of  the  Civil  Code  of  Louisiana,  in 
force  when  this  tutorship  besan,  says;  "The 
property  of  the  tutor  la  tacitly  mortgaged  in 
favor  01  the  minor  from  the  dav  of  the  aiipoint- 
nent  of  the  tutor,  as  security  for  his  aaminis- 
tration,  and  for  the  responsibility  which  results 

Tlie  court  of  probate,  which  adjusted  this  ac- 
count, decreed  In  favor  of  the  plnjntifl  in  er- 
ror, that  her  mortgage  privilege  for  the  sums 
ana  interest  found  due  her  be  recognized  on  all 
the  lands  owned  by  Samuel  W.  Vance,  the 
deceased  tutor,  on  andafiei  IlielSthday  of  Oc- 
tober, 1899. 

Prom  this  branch  of  the  decree,  certain  cred- 
itors of  the  deceased  tutor,  who  had  been  per- 
mitted to  intervene,  appealed  to  the  Supreme 
Court  of  the  Stale,  and  that  court  reversed  the 
decree  of  the  probate  court  by  deciding  against 
the  existence  ot  this  mortgage  priviU-ge. 

The  ground  on  which  this  privilege  was  de- 
nied Is  found  in  Article  123  of  the  Constitution 
«t  the  State  of  Louisiana,  adopted  in  April, 
1668,  which  U  as  follows: 

"  The  GeDeral  Assembly  shall  provide  for 
the  protection  of  the  rights  of  married  women 
tOS  V.  S.  U.  8.,  Book  27. 


to  their  dotal  and  paraphernal  proper^,  and  for 
the  reglslratioD  of  the  same ;  but  no  mortage  or 
privilege  shall  hereafter  affect  third  parties,  nn- 
leaa  recorded  in  the  pariah  where  the  property 
to  be  affected  is  situated.  The  tacit  mortgage! 
and  privileges  now  exieting  in  this  Btai«  smiU 
cease  to  have  effect  against  third  persons  aftei 
the  lat  January,  1870,  unless  duly  recorded. 
The  QenenJ  Assembly  ihall  provide  by  law 
for  the  registration  of  all  mortgagta  and  priv- 

Tbe  Legislature  did  pass  the  Act  of  March  8, 
16flS,  No.  9S:  "lo  carry  into  effect  Article 
128  of  the  Constitution,  and  to  provide  for  re- 
cording all  mortgages  and  privileges."  Session 
Acts  IHCe,  p.  lU;  section  11  reads:  "  That  it 
shall  be  the  duty  of  the  clerks  of  the  district  lolO) 
courts  of  the  several  parishes  in  this  State  to 
make  out  an  abstract  of  the  inventory  of  the 

Kperty  of  all  minors  whose  tutors  have  not 
n  required  by  law  to  give  bond  for  their 
tutorship,  such  abstract  to  describe  the  real 
properly  and  give  the  full  amount  of  the  ap- 
praisement of  all  Uie  property, both  real  and  per- 
sonal, and  rights  and  credits,  and  to  deposit 
such  abstracts  with  the  recorders  ot  the  several 
parishes,  whose  duty  it  shall  be  to  record  the 
same,  as  soon  as  received,  in  the  mortgage 
booli  of  their  parish;  such  abstracts  to  be  mnde 
out  and  deposited  with  the  recoiders  by  the 
first  day  ot  December,  1889,  and  recorded  by 
the  first  day  of  January,  1870.  This  section  to 
apply  only  to  tutorship  granted  before  the  pas- 
sage of  this  Act,  and  any  fdlure  of  the  cierki 
or  ret  orders  to  perform  the  service  required  by 
this  section  shall  subject  them  to  any  damages 
that  such  failure  may  cause  any  perwD,  and 
shall  further  subject  them  to  a  fine  of  not  less 
than  $100  nor  more  than  |1,000,  for  the  benefit 
of  the  public  school  fund,  to  be  recovered  t^ 
the  district  attorney  or  district  attorney  pro 
tern,  before  any  covirtof  competent  jurisdiction; 
Bucii  abstracts  when  recorded  in  anv  parish  lu 
which  the  tutor  owns  mortgageable  property 
shall  constitute  a  mortgage  on  the  saia  lutor^ 
property  until  thcDnalsettlementanddiscttarge 
ol  the  tutorithefees  for  makingoutand  recording 
such  abstract  shall  be  the  same  as  the  fees  pre- 
scribed tor  the  clerks  and  recorders  for  other 
similar  services,  and  shall  be  paid  on  demand 
by  the  tutor,  or,  it  the  minors  have  arrived  at 
the  age  of  majority,  by  tliem,  and  if  no  respon- 
sible person  can  be  found,  then  any  property 
owned  by  the  minors  for  whose  benefit  suoi 
services  were  performed  shall  be  sold  to  pay 
the  same,  and  if  no  pereon  or  property  tjetouDd 
to  pay  the  same,  theo  the  parish  shall  pay  the 
same,  and  have  recourse  ^inst  the  person  or 
property  of  any  person  for  whose  benefit  the 
services  were  prrformed." 

The  case  comes  to  this  court  on  the  proposi- 
tion, that,  as  thus  construed,  the  Constitution 
and  Statute  of  Louisiana  impair  the  obligatioQ 
of  her  contract  wltli  her  tutor  coDcerning  Ilia 
duty  to  account  for  her  estate  in  his  hands, and 
also  violates  the  provision  of  section  1.  article 
XIV.  of  the  Ameodmenia  to  the  Constitution  of 
the  United  SUtea. 

The  view  of  the  Supreme  Court  of  Louisiana 
on  this  matter  Is  very  clearly  presented  In  ttie  [B1T1 
following  extract  from  its  opinion  in  the  case. 


iCoogi?" 


ScPBXu  ComT  or  tkb  Ukikd  Statu. 


la  favor  .    .  .     „ 

tncta,  we  tblok  tbe  idalatUfi  Brgumentnnten- 
■ble.  to  that  it  SMumea  Out  tnlcle  12S  deatrojud 
or  impaired  plaindfl's  mortgage  obligation  in 
tbe  teoM  of  tbe  Coutitution  of  tlie  UolUd 
Stales.  Had  tbe  article  timply  declared  tbe 
abolition  and  extinction  »  fn*(attK'  of  all  tacit 
mortnuea,  there  would  have  been  tbe  case  pre- 
aeoted  vj  plsinturs  argoment.  But  It  did  noth- 
ing of  the  aort.  It  fixed  a  future  daf,  reason- 
abl7  distant,  and  declared  that  lucb  mor^agea 


rhich  eziiting  ri^U  shall  be  prueecuted,  and 


D  perpetuftr.  tad  all  Uwa  ^ng  a  UmilatioD 
upon  tt  woiila  be  abortive.  Now,  It  ia  dement- 


ing ridits,  provided  that  a  reaaonable  time  be 

eniD  future  for  complying  with  the  itatule." 
Coolev,  Conit.  Lim.,  p.  876;  Sloiy,  Const, 


4W,  nK.  JtfQV. 

Theec  obeervktiona  M 
IIk  strong  c 


o  us  eminently  Just. 

^ «ni  legislation  and 

Judidal  opinion  ia  against  the  aJorcement  of 
aecret  Uena  on  proper^.  And  la  regard  to  real 
proper^,  evei;  State  m  the  Union  has  enacted 
atatutei  holding  them  nid  against  subsequent 
oediton  and  purchasen,  unieas  they  have  act- 
nal  notice  of  tiieir  ezlalence,  or  such  construct- 
tve  notice  as  arises  from  re^tration. 

The  Constitution  of  Louidana  Introduced  this 
ininciple  and  did  it  with  due  regard  U  existing 
contracts.  It  did  not  change,  defeat  nor  bnpafr 
tbe  obligation  of  the  tutor  to  perform  that  con- 
tract. It  did  not  take  away  DOT  dcetroyUiese- 
GuritT  which  existed  bv  way  of  lien  on  the 
tutors  prtmertT,  nor  as  between  Itie  tutor  and 
[6181  the  wara  old  It  make  any  change  whatever. 
But  it  said  to  the  bitter,  "Tou  have  a  secret 
lim,  hidden  from  persons  who  are  dealing  ever; 
day  with  tbe  tutor  on  tbe  faith  of  this  propertv, 
and  In  Ignorance  of  your  rights.    We  proviae 


may  exuSne,  and  of  which  all 
lice  at  their  peril.  We  make  it  tbe  duty  of  of- 
flrera  having  charge  of  the  offices  where  the  evi- 
dence of  vour  claun  exists  to  make  this  regis- 
tration. We  make  It  your  duty  also  to  have  tt 
done.  We  give  you  a  reasonable  time  after  this 
Constitution  Is  passed  and  after  the  enabling 
statute  is  passed  to  have  this  regialratioo  made. 
If  it  is  not  done  within  that  time  your  debt  re- 
mains a  valid  debt,  your  mortgage  remains  b 
valid  mortgage,  but  it  binds  no  one  wbo  ac- 
quires rIghiH  after  that  in  ignorance  of  your 
mortgage,  because  you  have  not  given  tbe  no- 
tice which  the  law  reoolred  you  lo  give." 

We  Ihlnk  that  the  law,  in  requiring  of  tbe 
owner  of  this  tacit  mortgage  for  the  protection 
of  inno:;cnt  persons  dealing  with  the  obligor,to 
do  this  much  10  secure  bis  own  right,  and  pro- 
tect those  In  ignorance  of  those  rights,  did  not 
Impsir  the  obligation  of  the  contract,  since  II 
gave  ample  time  and  opportunity  to  do  what 
8tA 


waa  required  and  what  was  eminently  Just  to 

le  authorities  in  support  of  this  view  ara 
ample. 

Perhaps  the  case  moat  dIrccUy  Inpoint  is  one 
hi  this  court,  namely:  Gvirti*  v.  FAAmmf,  is 
WalL,  as  [80  U.  S.,  XX.,  SIS], 

That  was  acaae  like  tili^  arislog  out  of  • 
statutory  contract,  lo  which  the  Le0slature,by 
a  law  enacted  after  it  was  made,  Mded,  as  in 
this,  the  duty  of  giving  notice.  Curtia  pa:^ 
chased  at  apublic  nl^  lor  delbMnieDt  taxea,  a 
tract  of  land,  and  recdved  ftom  the  proper  of- 
Bccr  a  certificate,  which  by  law  authorized  her 
to  obtain  a  deed  at  the  end  of  three  years,  if  the 
land  was  not  redeemed  by  paying  the  ^ww""t 
of  the  bid  and  Interest 

After  this  sole  and  before  tlie  end  of  the 
three  years,  the  State  passed  an  Act,  that  where 
any  person  was  found  In  the  actual  occapaocy 
of  the  land,  the  deed  should  not  issue  unless  % 
writlen  noljce  had  been  served  on  the  owner  [sm 
of  the  land  or  on  the  occupant  bj  the  holder  of 
the  tax  certificate  at  least  three  months  prior 
thereto,  and  it  was  mvde  applicable  lo  past  salea 
aa  well  as  future.  Mrs.  Curtis  applied  for  and 
obtained  Iter  deed  without  givii^  this  notice, 
and  when  she  brought  suit  to  quiet  the  titie  m» 
acquired,  tbe  Supreme  Oourt  i»  Wlaconsin  d» 
cided  ber  deed  void  for  want  of  it. 

The  case  was  brought  to  Ihts  court  on  thn 
KTOund  that  tbe  Statute  of  Wlsconshi  requiring 
this  notice  impured  the  obligation  of  the  con- 
tract evidenced  by  the  certincMe  of  sale,  but 
this  court  held  that  it  did  not.  That  tiie  caaa 
is  very  like  tbe  one  brforans,  is  obvious.  Tbe 
court  said:  "That  the  atatute  Is  not  void  be- 
cause It  is  ratroapecdve,  has  begn  mwaicdly 
held  l^  this  oourt,  and  the  feature  of  the  Act  of 
1867,  whidi  makes  it  milicable  to  certificates 
already  iwued  for  lax  sales,  does  not  of  itself 
conflict  with  the  Constitution  of  the  OnlWd 
Btatea.  Kor  does  every  statute  which  affects 
the  value  of  a  ctwtnct  impair  its  obligations. 
It  is  one  of  the  contiuKencMa  to  irtilch  pailiea 
look  now  in  making  a  lam  class  xA  contracts, 
that  they  may  be  affected  in  many  ways  by  state 


enhance  Ibeooet  and  difflcultr  of  performance, 
or  diminish  the  value  of  sucn  pmormance  to 
tbe  other  partT,  there  is  no  restraint  in  the  Fed- 
eral Constitution,  so  Itmc  as  the  obligation  of 
performanoe  remains  in  full  foroe.    In  thecaae 


whenever  the  party  givesUie  requisite  l^nl  n( 
tice.    The  authurtiyof  tbeL^alaturetoirBni . 
rules  by  which  the  right  of  redemption  maybe 
rendered  effectual,  cannot  be  questioned,  and 
among  the  most  appropriate  and  least  burden- 
some of  these  is  the  notice  required  by  statute." 
In  the  case  of  La.  v.  2^ea>  OrUant,  102  U.  8., 
208  [XXVI.,  1S2],  the  Supreme  Court  of  tiw 
State  refused  the  relntor  b  writ  of  mandanMU. 
to  enforce  a  levy  of  taxes  to  pay  a  Judgment 
against  the  city,  on  which  an  execution  had 
lieen  Issued  and  a  return  of  nvlia  bona  made.   ^. 
The  Supreme  Courtdeoiedthewritbecaufethe  *- 
relator  had  not  registered  iiis  Judgment  with  the 


i.Googi 


r 
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proper  officer  of  tin  cItT,  un^cr  &  itBtutewblch 
required  Bach  registr;  ui  order  that  proper  levy 
of  tue*  might  be  made  and  Judgments  paid  In 
tltelr  proper  order. 

The  caae  naa  lirought  to  this  court  on  tlie 
propoeitioii  that  the  statute  vhich  was  enacted 
after  reUtor'a  contract  waa  made,  was  an  im- 
p^ment  of  lis  obligation  within  the  meaning 
of  the  Constitution  of  tlie  United  SUtes. 

Bat  this  court  held  Uiat  the  registry  of  these 

edgmenta  WH  "Aoonvenlent  mode  of  inform- 
g  the  city  aatlK>rltiea  of  the  extent  of  the  judg- 
ments, and  that  they  liave  becoaa  executory, 
to  the  end  tliat  proper  Ueps  may  be  taken  for 
their  pajment.     It  doea  not  impair  existing 

In  Jaekmm  t.  LampAirt,  8  Pet. ,  290,  this  court 
•aid:  "It  Is  vltliiD  the  undoubted  power  of 
Stal«  Legislaturea  to  pass  recording  Acts,  by 
which  the  elder  grantee  shall  be  pratponed  to 
a  Toaogor,  if  the  prior  deed  Is  not  recorded 
within  the  limited  Ume;  and  the  power  is  the 
same,  whether  the  deed  is  dated  before  or  after 
the  recording  AcL  Thoa^  the  effect  of  such 
a  law  is  to  render  the  prior  deed  fraudulent  and 
Told  against  a  subsequent  purchaser.  It  Is  not 
a  law  impairing  the  otallgatloD  of  contracts. 
Such,  too.  Is  the  power  to  pass  Acts  of  limit&- 
Uon.  and  their  effect  Reason  and  sound  policy 
lui»e  led  to  the  i  "     '  '  " 

both  descriptions, 
questioned. 

And  this  language  is  reproduced  with  ap- 
proval in  the  case  ol  OufH*  v.  WMtru]/,  above 
referred  to. 

The  decirions  In  rt^rd  to  the  Statute  of  Lim- 
itation are  full  to  the  same  purpoee,  and  as  the 
Supreme  Court  of  Louisiana  says,  this  is  a  stat- 
ute of  limitation,  riving  a  reasonable  time  with- 
in which  the  bolder  of  one  of  these  secret  lions 
may  make  It  public,  otherwise  it  will  be  void 
araUDBt  fubseqoent  purchasers  and  creditors 
vrltliout  notice. 

The  case  of  Ttrryr.  Andenon.WV. -.,  — . 
[XXrV.,  WS\  presents,  in  the  terse  Unguage  of 
the  OhitfJuitiee  ot  this  court,  both  the  rule. 


the  r 


D  tor  it  and  the  ItmitMioo  whidi  the 


he  says,  "Has  often  decided  that  statutes 
limitstloQ  affecting  exlstint;  ri^ts  are  not  im- 
constiluttoud,  if  a  reasonable  time  is  given  for 
the  enforcement  of  the  action  before  the  bar 
takes  effect" 

He  adds.  In  reference  to  tlie  case  then  before 
the  court,  which  was  a  South  Carolina  statute 
nf  limitation,  passed  since  the  dvil  war:  "The 
hurioess  interests  of  the  entire  people  of  tlie 
State  bad  been  overwhelmed  bv  a  calamity  com- 
mon to  aD;  society  demanded  that  extraordinary 
efforts  be  made  to  get  rid  of  old  cmbarrassmeats, 
nnd  permit  a  reorganlution  upon  the  basis  of 
the  new  order  of  things.  This  clearly  jireseoled 
a  case  tor  legislative  interference  within  the 
Justinferencesof  constitutional  limitations.  For 
this  purpose  the  obligations  of  old  contracts 
could  not  be  impaired,  liu  I  their  prompt  enforce- 
ment cotild  be  Insisted  upon,  or  an  abandon- 
ment claimed.  That,  as  we  think,  has  been 
done  here,  and  no  more."  And  Jaekion  v.  Lam' 
pliire,  is  again  dted  with  approval. 

The  same  principle  is  asserted  in  the  case  of 
KtMliboiurMi  V.  Burton,  at  the  last  Term,  104  U. 
a,6eS{3CXTL,89S].  Other  cases  in  this  court 
lOSD.  8. 


are  £ii«aMn*  T.  .fitanVs-tMws,  5  PeL,  ttTi  SMii 

V.  fRitonon,17Wall.,SHre4U.&,ZXL,7871i 
Bturmtf.  awirat'n^sU.4WbeaL,  132. 

It  Is  urged  that  because  the  plainUS  In  error 
was  a  minor  when  this  law  went  Into  operation, 
it  cannot  affect  her  rights.  But  the  Constitu- 
tion of  the  United  Slates,  to  which  appeal  Is 
made  in  this  case,  gives  to  minors  no  special 
rights  beyood  others,  and  it  was  within  tbcleg- 
i^tive  competency  of  the  Stale  of  Iiouislana  to 
make  exceptions  iit  their  favor  or  not.  The  ex- 
emptions from  the  operation  of  statuiea  <J  11m- 
Itauon,  usually  acoonled  to  Infantsand  married 
women,  do  not  rest  upon  any  general  doctrine 
of  the  law  that  tb^  cannot  be  subjected  to  their 
action,  but  in  every  Instance  upon  express  lan- 
~uage  in  those  statutes  gli  •      ■■^  -     '^    -  -  •■  — 

lajoritf ,  or  after  cessatToi 
..^  thev  rights.    No  sucL  i>iu.>«uu  »  u><hd 
here  for  nid)  exception,  but.  in  place  of  It,  the 
Lulslature  has  made  it  the  fluty  of  the  proper 
officer  of  the  court  to  act  for  them.    It  was  also  WSSI 
the  du^  of  the  under  tutor  appointed  In  Ihit 

If  the  foregoing  condderatlons  be  sound, 
they  answer  auo  effectually  the  suggestion  in 
regard  to  the  Fourteenth  Amendment  of  the 
Constitution  of  the  United  SUtes. 

IFssMfiosrrortntferwonf^Ueeass^wAteA 
(Am  eovrt  hat  jurUdieHon,  ana  the  deert*  <if  ilia 
SuvrttM  CatirtqfLintManaunfflrvud. 
"frue  copy.  Testj  _ 


(Sbs  B.  a,  Beporter'S  ed.,  Kt,  SSL) 

Writ  ^  habeas  corpus,  ^|laf  ^. 

ms  oonrt  IMS  autiusltr  to  Ibus  I 
woi  Borpiw,  but  azcept  In  cam  sffw 
ku*.  otEierpabIieniinlsteTS,or<x>nauB,>nuuHjHiu> 
',  pary,  li  cap  o"^  be  dona  for  a 


APPLICATION  for  a  writ  of  AoEms  iwrpus. 
The  case  is  suffldentiv  staled  by  the  court. 
Mtun.  B.  F.  PhiUijM,  Thomat  Bimotu  and 
Hall  MoAIIlaUr,  for  petitioner. 
No  opposing  counsel  appeared. 

Mr.  Cki^  JviUm  Waitc  dellvend  the  opin- 
ion of  the  court : 

This  is  an  application  for  a  writ  of  ftatau  ear- 
jnu,  ii>t  the  purpose  of  an  inquiry  into  the  le- 
gality of  Uie  detention  of  the  petitioner.  Rung 
Hang,  a  subject  of  the  Emperor  of  China,  by 
the  chief  of  police,  under  a  warrant  for  bis  ar- 
rest, issued  by  the  poUce  Judge  of  the  Ci^  and 
County  of  Ban  Frsnclsco,  Callfomia,  for  a  vio- 
lation of  an  order  or  ordinance  of  the  Board  ot 
Supervisors  of  snch  cl^  and  county,  alleged  to 
be  in  contravention  of  the  ConstitutlcMi  and  of 
a  Treaty  ot  the  United  States. 

It  has  loDE  been  settled  that  ordinarily  this 
court  cannot  Issue  a  writ  of  AaiMU(or|mf  except 
811 
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SCPRBMX  COUBT  (V  TBK  UhTTED  STATIK. 


Oct.  Tkioc 


under  Its  appellaW  jurisdiction.  Ei  parte  Botl- 
man,  4Cranch,  101  ;  BcparU  WaUcxia,  TPet.. 
672  ;  Ex  parU  Terser.  6  Wall..  69  [7S  U,  B., 
XIX.,  8371;  ErparULange,iaWBa.,165[m 
U.  8..  XXI.,  875] ;  ErparU  Ftiria,  US  U.  8.,  22 
[XXIII.,  788]  ;  Hi  parte  Yirgima,  100  U.  8., 
341  [XXV.,  677]  ;  &  parte  Stebotd,  Id.,  874 
[XSV.,  7181. 

Section  7S1  of  tbe  Reviaed  Statutes,  which 
TC-cnactH  a  similar  provision  in  the  Judiciary 
Act  of  1786,  aec.  14,  gives  this  court  authurit; 
to  issue  the  writ,  but  except  in  cases  affecting 
ambassudorH,  other  public  ministersor  consuls, 
and  those  la  which  a  State  is  a  party,  it  cau  only 
be  done  for  a  review  of  tlie  Judicial  decision  of 
Bomc  inferior  officer  or  court.  77iii  petition 
preeeuO  no  «weA  COM.  T/it  terit  it,  tonieqventtj/, 
denied. 

True  copy.   Test: 

Jamea  B.  UcKenner,  Clerk,  Sup.  Court,  C.  8. 


[566]  B^  Parte: 

In  the  Mailer  of  the  BALTIMOnE  AND 
OHIO  BAILItOAD  COMPANY,  i'Mtiontr. 


(See 8.  C  Hcpoiter's  mi.,  HAW.) 


1.  WIierelDBnactloQof replovln.tbeolrciilteouK 

XiKhi'il  and  viiculiil  tlic  writnndillanilaieil  theac- 
n  at  tlie  ccjMa  (if  the  plalntltt,  anil  awnrclpd  eip- 
cutlun  Iwcauaett  bad  no  Jurlsdivtiuu.  UUa  laa"~~' 
juilinncDt. 

3.  A  writ  of  nandnniHi  rannni  tivnii'to  rcvl 
ftrwl  jiidtrnii-'utwhtrb  tBRithIn  our  in riei lotion 

inuK  cuunot  be  used  to  pcrlurin  the  oIBce  of  a  writ 


PETITION  for  a  writ  of  mandamv*. 
TIic  coftc  is  RulHcicntly  staled  by  the  court, 
Mt.  John  K.  Cawcn  and  Uugh  L.  Bojtd.Jr. 

for  petitioner. 
No  opposing  counseL 

Mr.  C/'ty/iMft'cfW^tadrilTeredtheopii 

Ion  of  the  court; 

This  petition  shows  that  the  Baltimore  and 
Ohio  Railroad  Company  brought  an  action  of 
replevin  agninst  John  E.  Hamilton  In  the  Cir- 
cuit Court  of  rhe  United  Stntcs  for  the  Eastern 
District  of  VirKinia,  to  recover  the  possession  of 
cerlain  railroad  cars;  thntaaitmrnonsforthede- 
frndiinl  and  a  writ  of  replevin  for  the  property 
were  ibsued  in  the  auit;  that  the  defendant, 
Hamiiloii,  was  duly  served  with  Ihe  summons; 
tbat  the  property  sued  for  was  taken  by  the 
murslial  under  tne  writ  of  replevin  and  deliv- 
ercil  to  the  Company;  that  a  declaration  was 
filed,  and  that  before  pleading  thereto,  Hamil- 
ton appeared  and  moved  to  vacate  the  writ  of 
replevin  because  the  court  had  no  jurisdiction 
to  issue  the  same.  This  motion  was  beard,  and 
thereupon  the  court  ordered  and  adjudged 
"That  said  writ  be  quashed  and  vacated;  and 
all  proceedings  subsoauent  to  be  of  no  avail;" 
and  that  Ihe  action  "  be  dismissed  at  the  costs 
of  the  plaintiff,  for  which  execution  may  i«- 

■11  c   fie-  '■ 


subject  to  review  here  on  a  writ  of  error.  Upon 
such  a  writ,  the  question  of  the  right  to  main- 
tain the  action  on  which  the  case  was  adjudged 
below,  if  presented  by  the  record,  may  be  re- 
examined here.  This  being  so,  a  writ  of  man- 
damtu  cannot  issue.  It  has  been  often  held  that 
mandamvs  cannot  be  used  to  perform  the  office 
of  a  writ  of  error.  Bi  parte  Hoard,  105  U.  8., 
580  [XXVI.,  11771;  Ei  parte  Larino,  U  U.  8., 
416  [XXrV.,  1851. 

In  Ex  parte  R.  Co..  108  D.  8.,  796  [XXVI., 
461],  it  was  expressly  decided  that  a  writ  of 
mandaimu  could  not  be  used  to  bring  up  for 
review  a  Judgment  of  the  circuit  court  on  a  plea 
to  Ihe  Jurisdiction.  That  is  practically  what  is 
askpd  in  tliis  case. 

ThewHtUieMed, 


KEAL  RXJQQLES,  Pig.  in  Brr., 
PEOPLE  OF  THE  STATE  OP  ILLINOIS. 


Orantiof  immv Bit//  from  gooernment  control — 
Tailnad  diui-ga,  when  regulated  bg  tlic  Sliite 
^-conelasietneM  of  ttale  rut»  inUrpribitiun 
0/cI.arter. 

1.  Grants  of  Immunity  from  leatttmate  Kovern- 
nental  control  are  never  to  be  presiimd  ;  un  the 
Hintmrr,  tlia  pnviimptlona  an>  oil  Ihe  other  raf, 
t.  When  In  a  charter  of  a  railroad  coiupeiiy  It  is 
^xpmwlv  declared  that  no  by.law  sball  he  made 
.liat  Is  In  conflict  with  Ibe  laws  of  the  Etalp.  nnd 
that  the  mtee  of  obarae  to  be  levied  and  collected 
for  tbaoonveyiinceol  penonsand  property  uu  t« 
be  remilatei]  by  by-laws,  only  such  ebarfroa  can  be 
coUet'ted  as  are  allowed  iy  the  lavs  of  the  Klale. 

3.  In  SuchDBso,  inthe  al^enceof  dlroctlCfflRlHtlan 
on  the lubject,  tbc power  ul  tbe  dlrectoni<it*erth<i 
rnica  Is  subject  uniy  to  the  cummon  law  Unittatlnn 
of  rearonableness;  butit  Ihe  i^taU'tntahllah  n  max- 
imum  of  rates  to  be  charged  by  rallruBii  rompenlr* 
for  the  transportation  of  persons  and  iiro[)erty.  the 
tatea  fixed  by  the  directors  must  conform  to  Its  re- 
quirementa. 

i.  When  the  words  of  a  cbartf  r  of  iDcorporsiloq 
are  plain  and  Interpret  thenii>cl%'ea,eitrln8ia facts 
will  not  be  considered  as  bcnrlnv  ou  their  meaolna- 

[No.  135J 
ArgvtdMar.  9,  It,  18S3.     Decided  Ma^  7,  JSS3. 

TN  ERROR  to  the  8uprBme  Court  ot  the  Stale 
X    of  Illinois. 

Id  March,  1878,  Marram  Lewis,  the  complain- 
ing witness,  demandea  to  be  carried  at  the  rale 
established  by  the  Legislature  of  lllinoia,  three 
cents  per  mile,  fromBudalo  Neponset,  Illinois, 

Kinta  on  the  Chicago,  Burliugion  and  Quincy 
.ilroad,  tendering  eighteen  cents,  being  that 
amount,  which  the  conductor,  Ncal  Rugglcs, 
refused,  and  demanded  twenty  cents,  the  reg- 
ular fare  established  by  the  company,  Lewis 
refused  to  pay  more  than  the  statutory  fare, 
and  thereupon  Ruggles  attempted  to  expel  him 
from  the  train.  Proceedinrai  were  instituted 
against  the  conductor,  Run;les,  for  assauliand 
battery,  and  be  was  tined  |10  and  costs.  1'he 
case  was  appesled  to  Ihe  Supreme  Court  of  Illi- 
nois, where  Uie  Jtnipncnt  was  affirmed  (fluj- 
glet  T.  PeopU,  91  111.,  266),  and  brought  hero  on 


NOTB.— Sla(«  conJnS  tner  fi _— 

Bait.  *  O.  B.  R.  Co.  V.  Xarylaod,  BS  U.  &.  XXII.,  ( 

108  U.  ii. 
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ttil>  caaa  Ihm  wu  neceanrU;  drawn  . 
tion  tlM  coBitnicUon  of  that  diuu  of  the  Con- 
•tftnUoii  of  Uw  United  Bta.Ua  which  pndiiUu 
a  SUte  from  paidiig  l«wi  tmnalrlnc  tlio  obli- 
gufon  <4  a  ooDtTBct  Thft  pltlntiff  u  error  or 
appdlant  claimed  that  he  wu  JnstUled  In  the 
act  for  which  he  was  proaecutad  in  the  court 
below,  t7  the  cbarten  of  the  Chicago,  Burllng- 
ton  and  Qulncr  Railroad  Companj,  be  being  a 
conductor  oo  Uie  railroad  of  aald  company,  and 
that  aaid  charter*  conceded  to  uld  company  the 
right  to  fix  the  ratea  for  the  trantpoiUtloa  of 
peiaona  and  wopoty  over  and  upon  ntd  toad, 
and  that  eald  cnarien  conatituted  a  contract 
subatantlaUy  guarantied  and  protected  by  the 
Oonstttutlon  of  the  United  State*;  and  I  ceitifT 
that  Mid  ctalffl  was  disallowed  and  dedded  aa- 
TBiBel/  to  add  appellant,  Y^  the  aald  Supreme 
Court,  iipcu  the  ground  that,  bj  virtue  of  the 
provMona  of  a  atatuto  Of  the  State  of  Ulinole, 
paaaed  tubaeqnently  to  the  gianting  of  the 
charters  of  the  add  Chicago,  Burlington  and 
Quincy  Ralhoad  Company,  a  less  rate  of  fare 
fortranaportationof  perscHia  and  property  upon 
■dd  Ttma  had  been  establiabed  by  state  anthor- 
1^  than  the  nte  Hxed  by  the  company  under 
authority  of  Ita  charter,  and  that  said  statute 
controlled  the  charter  of  the  company  in  re- 
gard to  the  rates  of  transportation  over  and 
upon  add  road,  and  that  the  provisions  of  aald 
cSarten  granting  to  said  company  the  right  to 
fix  the  ratea  for  the  transportation  of  persona 
■Bd  property  over  its  road  did  not  coitstitute  a 
contract  protected  by  the  Constitution  of  the 
United  States,  but  was  subject  to  alteration  and 
modMcation  by  the  Legislature  ot  IlHnois,  all 
of  whkhlshBrebydnlycertifled,  to  theend  thai 
the  said  anidlant  may  present  the  said  question 
to  Ae  Supreme  Court  ot  the  United  Btatca  for 
adjodicatliHi. 

Wllneas,  the  Hon.  Pinkney  H.  Wdker,  Chief 
JusUceirf  the  Sttpreme  Court  of  the  Stale  of  S- 
Hnnla,  thii  30th  day  of  Sn>tember,  1S79. 

P.  H.  Walker." 

Jfiatrs.  Wirt  Dexter,  fildner  Bartlstt 


8latiBk.T.  Xiuop,vn3o,w.,«ai  R,  R.  Corp. 

B.  B.  a>.2  Cray,  83;  Arritx  *.  CaTuU  Co., 
B  How.,  173;  B.S.a.T.  ltd..  31  WaU.,  471 
|88  U.  S.,  XXIZ.,  «88);  IStrnfUu  Co.  f.  MiOer, 
5  Johns.  Ch.,  US;  Bedanan  y.  B.  B.  Co.,  8 


tween  the  State  and  the  company  as  authorises 
the  company  to  estsbliab  its  own  rates  of  Hn 
and  frdgfat,  beyond  Interference  VJ  the  State. 

The  scdutlon  of  Oils  question  depmds  upon 
spedd  legtslaUon  of  a  peculiar  diaraoter,  hav- 
ing but  Qttle  relation  to  the  class  of  general 
dtaitos,  which  have  been  ao  frequent  in  the 
legUatioo  of  almost  every  Stale. 

If  a  CMitTact  was  made  granting  to  the  board 
of  directors  of  llw  railway  company  the  right 
to  determine  ita  own  ntes,  the  reasonableneis 
of  Uut  cmtraol  cannot  be  assaOed,  for  what- 
ever it  was  oompetent  for  the  partiea  to  scree 
to  la  dwns  In  the  law  reasonable.  The  ^te 
gave  onr  board  the  right  to  determine  the  rate 
and,  when  tb^  have  ao  determined,  we  do  not 


Hu  power  <tf  the  State  to  maka  Undine  omi- 
tnds  ot  this  natnte,  is  now  raeogniied  by  all 
ciraitt  Bi  one  of  the  atHftntte*  of  its  aoverdgnV. 
lOSD.  g. 


lie: 


45. 


power  to  grant  to  corporations  the  abso- 
lute right  to  fix  their  own  ratsa  of  toll.  Is  ex- 

ly  recognized  by  this  court  In  the  so-cdied 

Cmm;  B.  a  Cb.v.  Jrao,,  94  U.  S.,  161 

VSi;  Fttk  V.   B.   Co.,  04  U.   S.,  I7« 

IXXIV.,  fle)i  A  &  Ck.v.  £t<Lbr,»4U.  S.,  180 
(XXtV.,9^ 

We  deny  that  the  power  to  r^ulate  the  rate* 
of  freight  of  common  carrieia,  aa  sustained  by 
the  oourta,  emanates  from  the  police  power. 

The  police  power  extends  to  aU  matters  af- 
fecting  the  public  hedth  and  puUIc  morals, 
and  as  a  conseoucoice  sQ  persons,  naturd  or 
srtlflcid,  are  subject  to  tuch  rules  and  teg^ul*- 
tlona  as  mav,  from  time  to  time,  be  ordvned 
and  eetablisned  for  the  preservation  of  health 
and  moralltT. 

SleM  V.  JKh..  101  U.  S.,  814  (XXVL,  1079); 
Aw  a.  V.  Mom.,  97  U.  8.,  8S  (ZXir.,  969). 

The  theory  of  the  J/tinn  Oaia  Is,  that  the 
courts  give  to  the  volnntsry  act  of  the  party  ha 
intended  Iwd  effect,  and  sustain  and  establish 
the  right  of  the  public  to  use  the  property  tbua 
dedicated  for  a  ttasonable  rate,  and  to  enftwce  its 
right  by  appropriate  kfrislatlota  aa  derived,  not 
from  the  sovenign  ponce  power,  but  from  the 
voluntary  act  of  uie  owner  at  the  proper^.  Bnt 
In  the  cases  of  it  &  C^.  v.  lava  (Mpra),  and 
Peik  V.  a.  B.  Q>.  (wpra)  this  court  held  that 
when  the  contract  ot  the  State  excluded  the  im- 
plied dedication  the  doctrine  of  the  Jfiinn  Cam 
had  no  application. 

Grantsid  the  kind  under  dlBCusslon  are«on- 
tracts  within  the  constitutioiid  provision  pro- 
hibiting States  from  passing  any  law  impdring 
the  oblbation  thereof,  

AnfftomAm  A-.,  8  WalL.Tl  no  n.S.,ZTni., 
143);  Hoh/oki  Oo.  v.  Lgman.  10  WalL,  SU  ^ 
U.S., XXI.,  137);  JAYbrv.£Ki(<,lB  Wdl.,488 
(83  tJ.  S.,  XXL,  IM). 

IBmrt.  Janws  moCmrtnmx,  Altif-OM,  ^ 
niiaoit,  Jftuoa  K.  EdaiUl  and  Mm  B.  Sam- 
leg,  for  defendant  Id  error: 

All  public  grants  are  strictly  oonstraed. 
Nothing  can  he  taken  agdnat  the  State  by  pre- 
sumptKoi  or  li^oenoe  in  a  case  Hke  lUs,  where 
the  Immunity  claimed  calls  for  an  abridgement 
of  the  powers  of  governmfoit,  or  any  reatialnt 
npon  tnelr  exercise. 

Ikl.R.R.Tm,  18  Wall.,  90(I(BB  U.  S.,KXI., 
S86);  OharUo  Biter  Bridge  f.  Forvm  Oiibe,  11 
Pet,  430;  Ami  v.  BtUingt,  4  PeL,  B14;  U.  B. 
V.  Arrtdondo,  SPet,  788;  R.  R.  Co.r.  Brigoi, 
2  Zab.,  838;  Sedg.  Stat,  and  ConsL  Law,  585; 
In*.  <ft  T.  a>.  t.JMM.U  Huw.,41fi,  485;  Satim 
Bk.  f.  Qm..  10  Pa.,  4tt. 

When  any  doabt  exists  as  In  the  powen  un- 
der a  charter,  thane  doubts  must  be  resolved  In 
favor  of  the  State. 

PsrtUiMor  a.  V.  Bgdi  Btrk,  97  U.  8..  859 
aXIV..  1088);  Cbm.  V.  A  Jt  ih.,  27  Pa.,  889; 
Wm«v.a«:Cb.,101U.  8.,71{XXV.,«0). 

lie  charten  of  this  railroad  coE«»ny  do  not 
give  an  eidudve  power  to  the  Officers  of  the 
company  to  Bx  rates.  The  reservation  of  tiw 
police  power  to  regulate,  la  in  ao  way  parted 
with. 

D,.,tza:Jb.LlOOt^lC 
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Privste  lAws  of  I]l.,184&,  62,  H,»:  1847,I«: 
less,  86;  JaeltmmY.  LamMre,  8 Pet,280:  Bank 
T.  .OOfinff*. 4  Pet., SU;  Ptrrint  t.  OinuUOa.,9 
HOW..178:  JTaodT.  Iiu.  Co.,  BCr»nch,l«7;  Weft- 
«»<»MfAJf.Cb.T.i;(mM.  A&a>.,lSBow.,71; 
JAnAintT.  i;aru«,28How.,435(64  U.  S..XTI., 
«74);  Bk.  ^Awtutay.  Barle,  nPet.fil9jB.  & 
Co.  V.  i'W&r.  17  WtU.,6TO^  U.  S.,  SXI..710); 
AwiJw T.  b'nne<f«,lS  How., 534;  AmAamAm 
A-i,^a>.,$Wall,Bl  (70U.S..XTOI.,I8T); 
TVirnpt'iU  Co.  t.  Atatx,  8  WaU.,  210  (70  U.  S., 
XVIII..180);  MiUf7.  at.  Clair  Co.,  8  How.,B60; 
Tolctle  Bk.  T.  fionrf,  1  Ohio  St..  822:  Bltoriert. 
SmiOi,^(hL.,ti\1;  8tat»x.  R.  R.  Co..UTiT..m: 
g  Vaitit  W.  W.  t.  San  F^andtco.  62  Cal., 
OoUim  7.  Sherman,  81  Hist.,  679;  nmt- 
flMtf  a>.T.  nM)Ii),82m.,174;  T/umpmmT.  S.  B. 
Co.,  8  SaDdf.  Cb.,  635;  M.B.Co.  y.  U.A  B.R.B. 
a>.,«  Paige,  664;  B»<^tUL.  L  R.  R.  C!ii.,19 
Wend.,  87;  TiukahM  G.  Co.  v.  Twkahot  B.  R. 
a>.,llLeigb,43;ire/ttlynT./n^<iAain,86Mtea., 
25;  UaHfoifiB.  Co.y.  Union  Fwrg  tlo.,39  Conn., 
210;  Cooley,  Conit.  Lim.,  ST2. 

The  power  oF  the  Componj  to  fix  rates  has 
annexed  thereto  the  Impliea  condition  that  auch 
ralMmuatbe  reasonabl« 

1  Hanrrave,  Law  Tra 
Hutch.  CaiT.,  sec. 447;  n.  ^t.  »>.  •.j«nno,ui 
ni.,11;  C^imeAv.OrMt  Jir.iiy.a7.,llEH:h..743; 
P«(I»JWliWT.fl.ff.S«.a..,»4E.  C.L.,111.118; 
AUniaU  t.  In^Ut,  13  East.  527, 538;  ii:  K  Cb.  v. 
Baki,  94  U.  S.,  IBD  (XXIT.,Be);  R.R.Co.^. 
PnopU,  96 Ul.,  818; Rugglay.  PtopUfiX  IU.,256, 
265. 

The  power  to  determine  what  raaxtmum  ratat 
arc  reasonable  la  a  proper  legislative  function, 
uid  such  rates  mar  be  prescribed  by  law, 

Munn  T.  Ul.,  B4TJ.  S.,  183{XXIV.,  8^;  Peik 
y.  R.  Co.,  94  0.  S.,  lOS  (XXIV.,  97);  R.R.O0. 
r.  JBake  (tupra). 

Mr.  Chi^Juttiee  Walte  deliTered  theopin- 
ton  of  the  court: 

In  the  view  we  hare  taken  of  tbia  case,  the 
onlj  question  that  need  be  considered  la,  wheth- 
er the  charter  of  the  Central  Mllitaiv  Tract  RaU- 
rnad  Company,  one  of  the  Illiiioii  Corporattoni 
which,  through  Bgreenienta  of  consolidation, 
are  now  lepresented  by  the  Chicago,  Burling- 
ton and  Quinc7  RailroMl  Company,  purporta 
on  lU  face  to  grant  to  ibe  Company  tlie  right 


all  officer!  for  carrying  on  aH  the  faurfneai  with- 


Its  railroad,  tree  of  all  control  by  the . 

on  examination,  we  find  that  no  such  grant  was 
InteDded.it  will  be  nnneceamy  to  decide  wheth- 
er one  Legislature  has  the  power  to  bind  suc- 
ceeding Leffislaturea  by  a  contract  to  that  effect. 
.-■  The  proviaiana  of  the  charter  relied  on  toes- 
tfixw.  tabUsh  auiji  a  mnl  may  be  stated  as  follows; 

On  the  Stli  <^  November.  1849,  an  Act  was 
passed  Xn  tbe  Oeoeral  Aisemhir  of  Illinois  "to 
provide  for  a jreDeral  system  of  railroad  Incor- 
poretloQa."  That  Act  contained  the  following 
prorisions; 

"  Section  19.  The  directors  of  such  company 
shall  bare  power  to  make  by  lawa  for  the  man- 
agement anddispodUoD  of  stock,  tsopertyand 
burioeas  affairs  of  such  company,  not  Incon- 
sistent with  the  laws  of  this  State,  and  prescrib- 
ing the  duties  of  officers,  Brtificenand  servants 
that  nay  be  employed,  for  the  appointment  of 
811 


potaeaa  (he  general  powosandbeaubject  tothe 
general  liaUlitiee  and  raatrictiona  expressed  in 
the  wecial  powers  following,  that  la  to  aay: 

'8.  To  take,  tranqmrt,  carry  and  conr^  per- 
a  and  propmy  on  their  railroad,  by  the  force 
•nd  power  of  steam,  of  animals,  or  any  mechan- 
ical powers,  or  by  any  combination  of  them, 
and  recdre  tolls  orcompenaation  therefor. 

"  10.  To  regulate  the  time  and  manner  in 
ilch  passengers  and  proper^  shall  be  trant- 
.  rted,  and  ue  toll*  ajid  coti4>enaatioo  lo  be 
paid  Uterefor;  but  such  compHwation  for  any 
passenger  and  Ua  ordinary  baggage  shall  not 
exceed  three  centa  a  mile,  unleasby  special  Act 
of  the  Legislature,  and  shall  be  subject  to  alter- 
ation as  hereinafter  provided. 

"SectionSS,  The  Legislature  may,  when  any 
such  railroad  shall  be  opened  for  uae,  from  lime 
dme,  alter  or  reduce  tbe  ntea  of  toll,  farei 
ight  or  other  profits  upon  such  road;  but  the 
ne  shall  not,  without  the  consent  of  the  cor^ 
poration,  be  ao  reduced  as  to  produce  with  aald 
profits  less  than  fifteen  per  cent  per  annum  on 
tbe  capital  actually  pidd  in;  nor,  unleea  on  an 
examination  ot  the  amouaU  received  and  ex- 
pended, to  be  made  by  the  Secretary  tA  State^ 
he  shall  ascertain  that  the  net  Income  dirided 
e  companv  from  all  aonicea  for  the  year  l' 
last  past  uall  have  exceeded  an  annum  In- 
. .     .of  fifteen  per  cent  upon  the  capital  of  the 
corporation  actuallr  paid  in." 

On  the  15th  of  February,  1851,  another  Act 
was  passed  to  incorporate  the  Central  Hilitaiy 
Tract  Railroad  Companv,  for  the  purpose  <n 
building  and  using  a  railroad  between  certain 
designated  poinU.  Section  8  of  that  Act  is  a> 
follows; 

"Section  8.  The  said  company  Is  hereby  cre- 
ated and  iocorporeied  for  the  purpose  of  o^ 
ganlzing  under  an  Act  entitled  'An  Act  to  Pro- 
ride  for  a  Oeoeral  System  of  Ballroad  Incorpo- 
rations,' in  force  November  5, 1849,  and  in  all 
things  diall  be  governed  bf  the  provisions 
thereof,  and  shall  be  entitled  to  have  and  exer- 
le  the  powers  and  pririleges  and  be  subject 
the  liabilities  thereto  enumerated;  ProvitM, 
That  ttte  fon^oing  corporaUoo  mar  attach 
to  and  rarm  a  port  of  tbe  Northern 


On  the  19th  of  June,  1609,  another  Act  waa 
passed  "To  amend  an  Act  entitled 'An  Actio  In- 
corporate the  Central  Military  Tract  Railroad 
Company.'  "  Tbe  following  are  tbe  porta  of 
this  omeodlng  Act  on  which.  In  our  opinion, 
the  case  depends: 

"Section  5.  AH  the  corporate  powen  of  said 
company  shall  be  vested  in  and  exercised  by  a 
board  of  directors,  and  such  offlccn  and  afeols 
as  they  shall  appoint         «  •  v 

Section  6.  The  said  company  shall  bare  pow- 
er to  make,  ordain  and  eMabUsh  all  such  by- 
laws, rules  and  reeuleUons  as  may  be  deemed 


ib.Google 
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curing  the  afTain,  Inistncm  and  InUreat  of  the 
companj ;  Prtnided,  That  the  same  be  not  re- 
pUKnant  lo  the  CoDstltutfon  aod  laws  of  the 
United  States  or  of  this  State,  or  repugnant  to 
thla  Act.  The  bowd  of  directors  aboil  have 
powerlo  eaUbUth  nch  ralea  of  toll  for  tfaecon- 
veyaace  of  petsou  or  propertT  npon  the  saina, 
as  thCT  ihail  from  time  to  tmie  bj  their  by- 
lam  detenniiM,  and  to  lery  and  collect  the 
Mine  for  the  UM  of  the  ■aid  company.  The 
tranroortatlon  of  peraoni  and  property,  the 
width  of  track,  ana  all  other  matten  and  things 
[6911  TCspectlDg  the  use  of  said  road,  sball  be  Id 
Gonf  ormi^  to  such  rales  and  regulations  as  the 
iald  boan  of  dlrectois  shall  from  time  to  time 


It  la  contended  on  the  part  of  the  company 
that  tbls  amending  Act  repeids  clause  10  of 
•action  01  as  well  as  section  83  of  the  general 
raiboad  law,  so  far  as  they  are  applicable  to 
the  Central  Utlitary  Tract  Company,  and  that 
nnder  section  S  of  tbe  amending  Act  the  direct- 
ors have  abaolute  control  of  rates  of  fare  and 
freight  free  of  IcgitlatiTQ  interference.  Wa 
deem  tt  mmecesaary  to  d^nnine  the  queetioi 
of  repeat,  because  on  full  oonrideration  we  an. 
sadaffed  that  section  t  does  not  have  the  effect 
that  is  claimed  (or  it 

Grants  of  immunity  from  legitimate  goi 
mental  control  are  never  to  be  presumed, 
the  conb«ry,  the  presumptloni  are  all  the  other 
way,  and  unless  an  exemption  is  clearly  estab- 
lished the  Legislature  Is  nee  to  act  on  all  sub- 
Jects  within  its  general  Jnrisdicdon,  as  the  pub- 
ic intereetsmay  seem  to  require.    As  was  said 


Pet.  ,647,  "It  can  never  be  assumed  that  the 
emment  intended  to  dln^nlsh  Its  power  of  ac 
compliahlnff  the  end  for  wUcbit  was  created.' 
This  is  an  etementaiy  prindple. 

In  A  Oi.v. /oiM,HUS.,  lSBrZXIV.,M]-, 
Ftik  T.  B.Oa.,  Id.,  I'M  rxXIV.,«l,  and  R  A 
Co.-v.aake,  Id.,180[XXIV.,Se],Itwa*deteT^ 
mined  that  "A  Stale  may  limit  Ine  amount  of 
chareca  by  railroad  companies  for  fares  and 
freights,  unless  restrained  by  some  contract  in 
the  chatter. "  The  right  to  a  reversal  of  the  pres- 
ent judgment  restson  ttie  question  whether  this 
company  has  any  such  resbainlng  contract,  and 
tliat  depends  on  the  effect  to  be  given  tlie  amend- 
lug  section  0. 

The  company  tiy  iti  original  charter  was  au- 
thorized to  transport  passengers  and  property 
and  to  receive  comnensation  Ukerefor.  This,  u 
there  bad  been  nothing  more,  would,  under  the 
ruleBtatedinJrwin.T.  7U..MU.S..11&  [XXIV., 
TT],  and  the  several  railroad  cases  decided  at 
[SMI  the  same  time,  require  the  compauy  lo  carry 
at  reasonable  rates,  and  leave  tne  Legislature 
at  liberty  to  fix  the  maiimnm  of  what  would  be 
reasonable;  Bo  that,  laying  aside  the  limita- 
tions of  the  old  charter,  the  question  here  la 
whether  the  amending  section  i«lied  on  has  tbe 
effect  of  taking  away  from  the  Stale  this  power 
of  legislative  regulation. 

The  amending  section  provides  that  the  com- 
pany "  Shall  have  power  to  make,  ordain  and 
«slal)llsh  all  such  by-laws,  rules  and  regulations 
as  may  be  deemed  expedient  and  necessary  to 
fnUU  the  purposes  and  carry  into  effect  the  pro- 
vtslona  of  lUa  Act,  and  for  the  well  ordering, 
emulating  and  securing  the  aflUn,bailDete  and 
106  U.S. 


interest  of  the  company  ;  Provided.  That  the 
same  be  not  repurnant  to  the  Constitution  and 
laws  of  the  United  States,  or  of  this  State,  or  re- 
pugnant to  this  Act"  By  section  5,  all  the 
powers  of  the  company  were  vested  In  and 
could  be  OKerdaed  by  the  directors.  Clearly, 
under  this  authority  noby-law  can  be  established 
by  the  directors  that  does  not  conform  to  the 
laws  of  the  State,  and  this,  whether  the  laws 
were  in  force  when  the  amended  charter  was 
granted orcamelatoopeiationafierwards.  The 
power  of  the  company  (or  the  rogutatinn  of  its 
own  aflalra  waa  thus  Id  express  terms  subjected 
to  the  legislative  control  of  the  Slate.  The  cor- 
porate power  waa  a  continuing  one  and  intended 
(or  the  ordering  o(  the  afbirs  of  the  company 
as  ctrcumalancee  might  from  time  to  time  i*- 

Juire.  The  reserved  control  l^  the  State  was 
Iso  continuing  in  its  nature  and  manifestiv  In- 
tended (or  the  protection  of  .the  public  when- 
ever In  the  Judgment  of  the  Legislative  Depart- 
meat  of  the  Government  the  necessity  should 
arise. 

Then  follows  the  special  provieion  on  which 
the  claim  of  a  contract  is  predicated.  It  is  as 
follows  : 


mine,  and  to  levy  and  collect  the  same  for  the 
use  o(  the  companv." 

This  is  the  form  in  which  the  power  to  charge 
and  collect  compensation  for  the  carriage  of  per- 
sons and  property  was  granted  by  the  amended  [553' 
charter.  The  rates  must  be  flzed  by  by-laws 
and  no  bv-law  can  be  made  that  la  at  ail  repug- 
nant to  the  laws  of  the  State.  The  first  para- 
graph of  the  section,  with  Its  proviso,  prescribes 


gener 
By-lai 


fix  rates  by  by-laws.  It  is  undoubtedly  true 
that  the  first  paragraph  neither  adds  to  nor 
takes  from  the  inherent  power  of  a  corporation 
to  make  bv-laws  (or  the  regulation  of  its  af- 
fairs, and  that  the  proviso  Is  nothing  more  than 
a  legislative  declaration  of  the  principle  of  tlie 
common  law  tiiat  all  by-laws  must  be  reason- 
able, and  not  In  conflict  with  the  laws  of  the 
Stale.  But  the  very  fact  that  such  a  provision 
would  have  been  implied,  adds  to  the  signifi- 
cance of  its  incorporation  In  express  terms  Into 
the  chatter,  and  manifests  a  determination  not 
to  leave  room  for  doubt  as  to  the  rU^t  of  the 
Slate  b>  use  its  legislative  power  it  necessary 
(or  the  regulation  of  the  aSairs  of  the  corpora- 
,  at  least,  bv  the  enactment  of  genernl  laws 
licable  to  all  corporations  of  a  liko  cbaracter 
engaged  in  a  like  buslneas.  There  is  nothing 
which  even  in  the  remotest  decree  indicates  that 
a  t^-law  fixing  rates  is  to  be  w  a  different  char- 
acter from  those  regulating  the  other  business 
of  the  company.  Wben,  thoefore,  in  a  section 
of  the  charter  whkh  expressly  declares  that  no 
by-law  shall  be  made  that  is  in  conflict  with  the 
laws  of  the  State,  we  find  that  the  rates  ot  charge 
to  be  levied  and  collected  for  the  conveyance 


tite  State.  TUs  implies  tliat  fn  the 
absence  of  direct  legMatlon  on  the  subject,  the 
power  of  the  dlnctors  over  the  rates  Is  subject 


SUTBCMK  OOOBT  OT  THX  tTxmD  STATMl 


Oct.  Tbh^ 


011I7  to  dw  common  Uw  Itmltatlon  ot  natcm* 
aUenen,  for  in  the  abwnoa  of  a  itatuM  or  other 

Spropiute  indication  of  tho  k^lBlaUTe  wDl, 
)  common  law  forms  part  of  tlie  Uwa  of  the 
BbUe  10  whidi  the  coiporale  t^-lawi  matt  coo- 
form.    But  alnce,  lo  the  abaeooe  of 


compantes  for  Uie  tranqKntatioii  of  penou  and 

property,  It  foUowa  thai  wlwQ  a  maximum  is 

^,ao  eaUoUihed  the  rates  fixed  by  the  directora 

[584]  tnost  conform  to  Ita  Kqulremenia,  otherwise 

the  by-tawi  wiU  In  repugnant  to  the  taws. 

It  u  ar^oed,  howerer,  tlwt  this  cannot  betlw 
meaning  of  tlie  amending  Act.  becauae.  If  the 
company  had,  under  Ita  old  citaiter,  the  abeo- 
lote  rif^t  of  fixing  rate*,  fubjcct  (mly  to  a  limit 
of  three  oenia  a  mile  on  paetengen.  an^  the 
State  had  do  power  to  hiteRare,  except  to  keep 
the  annual  proflla  down  to  flfleen  per  cent  per 
annum  on  the  paid  up  capital,  no  one  can  believe 
It  would  have  lurrendered  nich  a  prlvUeee  and 
token  In  lieu  another  bo  unfavorable  na  tnltL  It 
If  undoubtedly  true,  a*  waa  claimed  In  argu- 
ment, and  baa  been  often  mid  fmm  the  beoch, 
that  amendments  to  the  charters  of  corporstlona 
are  osually  made  at  the  wttdtation  of  the  cor- 
porations tbenuelTea,  who  cause  the  bills  to  be 
fvepeMd  and  tubmilted  to  the  L^slsturee  for 
enactment,  and  that.  If  tiieie  is  doubt  as  to  the 
constroctlon  of  what  Isenscted,  this  fact  may  be 
resoitedtoineidof InteTpretati<m.  ButVattel's 
flrat  general  maxim  of  interpretatiOD  is  that  "  It 
la  not  allowable  to  interivet  what  haa  no  need 
of  Interimtation,"  and  he  contlDuea:  "When  a 
deed  Is  worded  in  clear  and  predae  terms,  when 
Its  meaning  la  evident  and  leads  lo  no  absurd 
conclusion,  there  can  be  no  reason  for  ref usins 
to.admit  the  meaning  which  nich  deed  natur^ 
It  prewnts.  To  go  elsewhere  In  search  of  con- 
fectures,  in  order  to  restrict  or  extend  it.  Is  but 
toeludeit."  Vattel,  Law  ot  Nations,  Sii.  Here 
the  woids  aie  plain  and  interpret  themselves. 
The  directors  naj  establish  such  by-laws  as  they 

C'  se,  provided  they  are  not  repttgnant  to  the 
stltutlon  and  laws,  and  they  may  by  their 
by-laws  regulate  tbe  rales  of  fare  and  nel^t 
As  thdr  by-laws  must  conform  to  the  laws  of 
the  SUU,  so  must  their  rales.  If  the  State  bad 
not  the  legislative  power  to  regulate  the  chargea 
of  carriers  for  hire,  the  case  would  be  dfCerenL 
But  that  question  haa  been  settled,  and  the 
amended  charter  wblcb  Ihla  company  secured 
from  the  Legislature  must  be  construed  in  tbe 
Iteht  of  tlut  estabUahed  power. 

Without,  tberetwe,  undertaUog  to  determine 
what  rights  as  lo  fa         --■■-- 
lo  the  company  1 


.  >s  it  was  enacted,  «w^0lrmlA< 

l^ueoopf.    Tiat: 

James  H.  HoKenner,  Clerk,  Bup.  Oourt,D.  S. 

JTr.  JiwtfeeHaz'lmn.  coacorrlng: 
In  JTunn  v.  lainoi*.  04  U.  B.,  128  [XXTV., 
38],  this  court  held  tliat  there  waa  nothing  In 
the  CoQstltutloD  of  the  United  States  which  pre- 
vented the  Legialature  of  Illlnoia  from  fixing, 
by  statute,  tbe  maximum  of  charsesforthestor- 
ue  of  gtoln  Id  warcbousea  at  Chicago  and  other 
pbcea  In  that  State,  where  gnlo  u  stotvd  in 
Bit 


bulk,  and  In  which  the  grain  o<  different  own. 
en  is  mind  together,  m  Ib  which  the  grain  i» 
stored  In  such  a  manner  that  the  identity  of  dif- 
ferent lota  or  parcels  cannot  be  accurately  pre- 
served. After  quotlnc,  with  approval,  tUelan- 
guage  of  Lord  Okitf  Jiutiee  Hale,  that  when  pri- 
vate property  ia  "  affected  with  a  public  Inter- 
est, It  ceases  to  btjurii  privM  only,"  the  court 
proceeds:  "  Property  doea  became  dothed  with 
a  public  interest  whra  used  In  a  manner  to  make 
M.-i — V... ._!  __  -ttbecommu* 

le  devotes  his 


terest  in  that  uae,  tad  must  submit  to  be  con- 
trolled bv  the  public  for  the  common  good  to  the 
extent  of  the  Intereat  he  has  thus  created.  He 
may  withdraw  his  gnmt  by  dlscontinulag  iht 
use,  but  BO  long  as  he  mMPtalns  the  use,  he 
must  submit  to  the  control." 

Immediately  following  that  case  Is  &  Ch.r. 
Tinea,  M  U.  a,16e  [XXIT.,  m.  which  Involved 
the  valldtn  of  a  statute  of  Iowa  eatoblishing 
"  reasonable  maximiiro  rales  of  charges  for  the 
transportation  ot  fidgbts  and  passengers"  on 
the  different  railroads  of  that  State.  Touching 
that  caae  it  msty  be  obeerved  thatthe  court  con- 
ceded that  a  railroad  corponUkm  might  be  pro- 
tected by  its  charter  uaiiist  absolute  legislative 
control  as  to  rales  of  fare  and  freight,  and  thai 
the  power  of  the  railroad  corporation  which 
there  questioned  the  validity  of  the  law  of  Iowa 
was,  l^  its  charter,  mods  subject  to  such  legi» 


are,  Uteref  ore,"  said  the  « 


"  engaged  in  pub- 


.    ... _...,  subject  lo 

legislativecontrol,  «tiU«Hpro(cetej  bj/ IMr  eliar- 
ten.  The  Burlington  and  Hlssourl  River  Rail- 
road Companv,  the  ben^t  of  whosecharler  the 
Chicago,  BurUngton  and  Quln^  Ri^lrood  Com- 
pany now  claims,  was  organized  under  tbe  gen- 
ual corporation  law  01  Iowa,  with  power  to 
contract,  in  teference  to  its  business,  tbe  same  as 
private  individuals,  and  lo  eatabliah  by-lawsand 
moke  all  rules  and  regulatlona  deemed  expedient 
in  relation  to  iu  offdrs,  but  being  su^rsef,  (UTfr- 
t/teleii,ataU  ttma,  UitittArviMSndregvlatioat 
iuth»Oe»»ralAuMMy<!fI«»a  might,  from  tun* 
totnitt,*jiaetandprmnd«.  This  is.  In  Bubeionce,  [SMl 
Its  charter,  and  to  that  extent  it  Is  protected  as  jy 

amtrael;  tat  it  is  now  100  late  to  contend  that 
the  charter  of  a  corporation  la  not  a  contract 
within  the  meaning  of  that  clause  Id  the  Consti- 
tution oi  the  United  States  which  probibito  a 
State  from  paning  any  taw  ImpaitJng  the  obit 
gation  of  a  contncL  Whatever  is  granted  is 
seemed  subject  only  to  the  limitations  and  re^ 
ervatloua  In  the  durter,  <ff  In  the  laws  or  oonstt 
tutionswhich  govern  it." 

Li  Ptik  V.  jf  a..,  94  U.  8..  16B  [XXIV..  67], 
a  similar  statute  of  Wiscomdn  whs  sustained  •• 
within  the  power  of  Its  Legislature  to  enact. 
The  court  Mid:  "In  JTunn  v.  JIIteM^and  B. 
R.  Oo.  T.  loua  {supra],  we  decided  that  tbe  SUt« 
may  limit  the  amount  of  charges  by  railroad 
companlea  for  farea  and  freight,  utiUurtttniintd 
bf  torn*  «0ntr(i«t,  even  though  th^  income  may 
have  been  pledged  as  secunty  for  the  payment 
of  obligations  incutred  upon  the  faith  of  tli* 
charter?'  It  was  also  said  In  that  case:  "When 
property  has  been  clothed  with  a  public  Into- 
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Umit  binds  the  courts  asnell  as  the  people." 
The  l&Dguage  last  quoted,  it  must  not  oe  over- 
looked, was  lised  Id  reference  to  a  railroad  char- 
ter cnmled  under  Qxe  Constitution  of  WUcoiuJii, 
wlilcb  cxpresslj  provided  that  all  Acts  for  the 
creation  of  corporations  ni thin  the  Stale  "  ma; 
be  altered  or  repealed  bj  the  Legislature  at  any 
time  after  their  passage." 

In  H.  R.  Co.  V.  SfaL,  M  U.  S.,  180  [XXIV., 
9S],  It  wna  decided  that.aa  there  was  nolhin^ia 
tbe  charter  of  the  railrc'ad  companr  limiting 
the  power  of  the  State  to  regulate  cIiargeB  for 
freight  and  passengers,  it  was  competent  for 
the  Legislature  lo  require  the  company  to  cany 
on  eqiul  and  reflsouable  terms;  this,  because,  as 
the  court  rtiied,  it  was  iDcident  to  the  occupa- 
tion in  which  the  corpiiration  was  engaged,  and 
[53T]  for  which  it  was  created  a  carrier,  to  coUect 
only  B  reasonable  compensation  for  carriage. 
The  Act  was  there  held  as  adding  nothine  to, 
and  taking  nothing  from,  the  grant  as  contained 
in  the  original  charter. 

These  cases  establish  among  others,  these 
principles:  1.  That  the  charter  of  arailrtnd  cor- 
poration Is  a  contract  within  themeanfnf^of  the 
contract  clause  of  the  Federal  Constitution.  2. 
That  such  corporation  may  bo  protected,  by  its 
charter,  against  alsolute  legieiative  contrd  In 
the  mailer  of  rales  for  the  carriage  of  passen- 
gers iind  freight.  8.  That  when  the  charter  Is 
cruntedBiibjectto  such  regulations  as  the  Lc^iis- 
lature  from  time  to  time  may  provide,  or  sub- 
ject to  the  authority  of  the  iJegislnture  to  alter 
or  repeal  it,  in  either  of  such  cases,  the  Legis- 
lature has  the  same  power  over  rates  or  tolls  Uint 
it  had  when  the  cnaiter  was  granted.  4.  In 
the  absence  of  statutory  regulations  upon  the 
subject,  it  la  necessarily  Implied  from  tbe  oc- 
cupation of  a  railroad  corporation  that  it  shall 
exact  only  reasonable  compensation  for  cor- 
riage. 

How  far  these  principles  control  the  present 
case  I  proceed  now  to  inquire: 

The  general  railroad  law  of  1S49  authorized 
railroad  corporal  ion  9  created  umtcrit  to  regu- 
late lolls  and  compensation  for  the  transporta- 
tion of  pa.ssengers  and  property,  subject  to  these 
reslrictions:  that  compensation  for  a  passenger 
and  his  ordinary  baggage  should  not  exceed 
three  cents  a  mile,  unless  bv  special  Act  of  the 
Legislature;  further,  that  the  Legislature  may, 
from  time  to  time,  alter  or  reduce  the  rates  of 
loll,  fare,  freightor  other  profits  upon  such  rail- 
road, provided  the  same  should  not,  without  the 
consent  of  the  corporation,  be  so  reduced  as  to 
produce  with  sai<l  proQts  less  tlian  fifteen  per 
cent  per  annum  on  tbe  capital  actually  paid  in; 
Dor  unless,  on  an  examination  of  the  amounts 
received  and  expended,  to  be  made  by  the  Sec- 
retary of  State,  be  shall  ascertain  that  the  net 
income  derived  by  the  company  from  all  sources 
for  the  year  then  last  past  exceeded  an  annual 
income  of  ffleen  per  cent  upon  the  capital  so 
aclunlly  paid  in. 

The  Acl  of  February  15,  I8S1,  incorporating 
the  Central  Military  Tract  Railroad  Company, 
one  of  the  constituent  corporations  whicD,  by 
[B38]  consolidation,  make  tbe  Chicago,  Burlington 
•ndOuincy  Railroad  Company,  and  to  tbe  uen- 
eflt  (»  whose  charter  the  Utler  is  entitled,  de- 
clares Uiat  it  is  created  for  the  purpose  of  ot- 
108  U.S. 


^anizin^  under  the  gcnenil  I^w  of  1840,  "Auit 
in  all  thmga  shall  be  governed  by  the  provisions 
thereof,  and  shall  be  entitled  to  liave  and  exer- 
cise the  powers  and  privileges  and  be  subject  to 
the  liabilities  iherelii  enumerated."  The  pro- 
visions of  the  Act  of  1849,  enumerating  lh» 
Kwers  and  privileges  to  be  enjoyed  by  and  tha 
bilitles  imposed  upon  corporauone  organized 
thereunder,  thus  liecame  a  part  of  the  charter 
of  the  Ceniral  Military  Tract  Railroad  Com- 
pany. 

If  tbe  determination  of  this  case  turned  solely 
upon  the  qiiealion  whetlier  the  Act  of  1871  es- 
tablishing maximum  charges  for  all  roilmails  m 
Illinois  deprived  this  comjiany  of  any  contract 
right  declared  or  given  by  the  Law  of  1849, 
there  would  be  no  difflculty  in  atflrming  th9 
judgment;  for,  in  tbe  first  place,  the  amoimt 
lendered,  in  tliis  case,  to  conductor  Riiggles, 
and  which  be  refused  t^i  accept  as  the  entira 
compensn  tii>n  to1>e  pni<l  by  Lewis,  the  passen- 
ger, was  all  that  WHS  iillowed  by  the  Act  of  1871, 
and  all  that  tbe  company,  in  the  absence  of  & 
special  Act,  wo-t  petriiilled  by  the  Law  of  184^ 
to  collect;  further,  there  is  no  evidence  In  the 
record  that  [he  passenger  ratesasestublished  by 
the  Act  of  1871  will  reduce  the  profits  of  the 
company  below  the  aggrecnle  amount  whii'li 
b}^  its  charter  it  was  entitled  to  realize,  anil 
witliin  which,  the  Lcgielaiure,  by  express  rct- 
ervation,  could  restrict  it.  But  in  liehalf  of  ap- 
pellant it  la  contended  that  by  tbe  Olh  section  of 
the  Act  of  June  16, 1BG2,  the  corporation  waa 
invested  with  absolute  control,  through  its  di- 
reclors.  of  the  whole  subject  of  rales;  in  other 
words,  that  the  Legislature,  in  that  section,  re- 
moved Uie  restriction  in  the  Act  of  IB49  of 
three  cents  per  mile  for  a  passenger  and  his  or- 
dinary bafrgnge  and,  by  neceiisary  implication, 
surrendered  its  power  lo  make  even  the  reduc- 
tion provided  for  in  lliat  statute. 

In  this  view,  as  to  the  construction  of  the 
Act  of  1853,  I  do  not  concur.  That  Act  is  not 
absolutely  inconsistent,  upon  the  subject  of 
rotes,  with  the  general  Statute  of  1848,  Tlicy 
mav  stand  tngeiher,  and  since  repeals  by  impli- 
cation are  not  fnvnreil,  they  should  be  so  con- 
strued as,  if  possible,  to  make  tliem  both  opei-a-  B3BJ 
tive.  The  Statute  of  1849  gave  the  corporation 
the  general  power,  within  a  certain  limit,  of 
regulating  tolls  and  compensation  to  be  paid 
for  the  transportation  of  passengers  and  prop- 
erty. But  it  did  not  prescribe  the  particular 
mode  by  which  the  public  should  be  informed 
as  to  the  rates  estn()lishcd.  I  incline  lo  think 
that  the  purpose  of  the  Act  of  1852  was  to  de- 
clare, as  a  condition  precedent  to  power  In  the 
directors  to  levy  and  collect  tolls,  that  the  rales 
should  not  be  determined  at  the  mere  discretion 
of  the  company's  superintendent  or  agents 
charged  with  the  management  of  its  business, 
but,  keeping  within  the  limits  prescril>ed  by  the 
Law  of  184U,  should  be  fixed  by  the  directors 

the  by-laws  of  the  corporation.  It  should 
It  be  presumed  that  the  Legislature  intended 
'  the  general  language  of  the  Act  of  1852  to 
irogniellie  restrictions  in  the  Acl  of  1849,  and 

suri-ender,  as  to  the  Central  Military  Tract 
Railroad  Company,  the  powcra  reeerved  In  tlis 
general  law,  to  keep  llic  profits  of  alt  ruilnwl 
>rHtinns  Created  under  tl,  as  that  one  wns, 
in  fifteen  per  cent  upon  the  capital  actually 
paid  Id. 
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Bat  I  do  not  ooneor  In  ao  much  of  Ote  opln- 
Km  of  Uie  court  u  Menu  (o  rest  upon  the  ground 
thu,  ipAitfrom  the  law  of  1S4B,  the  gnertlon  of 
tolls  to  be  chuged  by  the  Central  HOituy  Tract 
Ballroad  Company  wm,  undertbe  Act  of  IBS2, 
exdusindf  tor  lerlslatiTe  detenninatioo  and. 
In  no  caM,  of  Judicial  cognlEance.  The  court 
IioUb  that,  tetUDg  the  rixfat  of  the  company  en- 
tirety by  the  latter  Act  (lu  other  words,  aaaum- 
tng  Lliat  tbe  6th  section  of  the  Act  of  18S9  au- 
pcneded  nil  fa  the  Act  of  1849  upon  the  subject 
af  rates)  tbe  judiciary  may  not  Inquire  wbeUier 
tbe  rates  established  by  the  LeglsMture  are  lees 
tiuui  reaaonatile  compensation  for  the  cajTiage 
of  pOTvoos  end  property,  that  la,  that  the  legia- 
ladve  delcrmiiution  la  conclusive.  I  concede 
tbst  the  (tth  section  of  the  Act  of  18SS  doec  not 
place  (be  subject  of  ntles  within  the  absolute 
control  of  the  company,  so  as  to  authorize  it  to 
levy  and  collect  tolls  beyond  what  would  aSord 
proper  lemuiwntion  for  the  aerricn  rendered ; 
this,  because,  as  already  shown,  the  law  Im- 
plies, as  incident  to  its  bnslneai,  that  the  com- 
tBlQ]  V^y  "''*"  w*^  only  re^onnble  lolls.  But  tbe 
Lcgulnture,  by  the  Otb  section  of  tbe  Act  of 
1858,  agreed  that  tbe  direcUm  might  levy  and 
collect  audi  reasonable  rates  as  lAey  should, 
from  time  to  time,  cstaMlsb  by  their  by-lans. 
The  introduction  Into  that  lectlnn  of  the  special 
clause  r^ing  to  rates,  after  and  In  connection 
with  the  general  clause  conferring  power  to 
make  by-uws,  rules  and  regulations,  in  refer- 
ence m  the  aOalrs,  business  and  Interest  of  the 
company,  not  Inconsistent  with  tbe  laws  of  the 
State,  was  entirely  unneceasaty,  and  is  meaning- 
less, if  not  Intended  to  assura  those  who  put 


of  reasonablenaiis,  and  itot  left  to  the  uncon- 
trolled discretion  of  tbe  Legislsture.  In  other 
words,  the  company  has,  putlinc  aside  the  gen- 
«ral  Law  oflS4i,aoontnct  with  the  SUle  that 
It  may,  by  Us  directon,  establish,  tevyandeirf- 
ieet  reasonable  lolls.  The  court  holds,  errone- 
oubIt  as  I' think,  that  no  contract,  in  any  tIcw 
•nt  llie  case,  arises  out  of  the  Act  of  IBoB,  and 
that,  consistently  with  its  proTisiona,  the  Judi- 
ciary cannot  inquire  whether  the  rates  estab- 
lished by  the  board  of  dlrectora  are  or  art  — ' 


the  judiciary  cannot,  according  to  the  decision 
oC  the  court,  protect  the  compa^  in  the  exer- 
cise of  tbe  power  granted  (o  it  oi  establishing, 
Is^ng  and  collecting  reasonable  tolls. 

I  am  of  opinion  that  It  the  Act  of  1BS2  la  to 
be  regarded  either  alone  oi  as  superseding  the 
Law  of  184S,  It  constitutes  a  contract  between 
the  Stale  and  the  company,  whereby  the  latter 
acquired  tu  exemption  from  absolute  legialativfl 
control  as  to  rates,  and  secured,  beyond  Ihe 
power  »f  the  L^lslatura  to  withdraw,  the  right, 
tlimngh  lis  directors,  from  time  to  time,  within 
the  limit  of  reasonableneas,  to  establish  ratea  of 


ales  involving  ricbts  under  this  contract  must  be 
adjusted,  as  in  sJI  olber  cases  of  contract,  In  (he 
courts  according  to  the  established  principles  of 
Inw,  and  are  not  determinable  br  or  wholly  de- 
iwndentupon thewiUof oneof tneparties.  Tbe 
company,  or  anyone  acting  by  Its  autbrnity,  has 
«18 


the  right  to  submit  to  the  oourts  tbe  q ^, 

wbetber  rates  prescribed  by  any  subsequent  Act 
of  the  Legislature,  wIH  g'  -  —  '- 


under  by-laws  established  by  its  board 


Tffi 


le  subject  of  rates.  But  rince  the  company  (if 
e  look  alone  to  tbe  Act  of  18S^  has  failed  to 
show  that  the  rates  fixed  In  the  Act  of  1871  an 
unreasonable,  and  dnce,  if  the  8Sd  section  of  Ae 
Act  of  IBtO  Is  still  In  force,  It  does  not  appear 
that  (hose  rates  would  reduce  the  company's 
profits  below  (be  smonnt  to  which,  bj  that  sec- 
tion, they  could  be  restricted  by  subsequent  leg- 
islation, I  concur  In  affirming  tbe  judgmenk 

Mr.JvttieiTUlAt 

I  concur  in  ibo  Judgment  b)  this  case  solely 
on  the  ground  that  no  proof  was  made  that  the 
rate  preacribed  by  the  Leglslntura  was  unnason- 
able.  UnderpraviousdeclBlansof  the  court,  the 
legislative  rate  la  to  be  taken  as  presumptively 
leasonable. 


time  it  was  rendered,   and  tbey  have  been 
strengthened  by  subsequent  leflecNon.  Besides, 
that  case  does  not  relate  (o  corporations  or  to 
common  carriers. 
True  eopj.   TCat : 

Jamas  B.  KeKsaDsr,  Ocsk,  Sup.  Oonrt,  D.  B, 

Jfr.  JtuUet  BIrtclifard  did  not  dt  in  this 


ati»a-mjj.e~.m. 


ILLINOIS  CSNTRAL   RAILROAD  COM- 
PAMT,  Plff.  in  Srr., 

PBOFLK  OF  THE  STATE  OF  ILLINOIS. 

(Bae  A  G,  Beporter'a  ad.,  SU-SO.) 

LtgMitiM  power  to  nguiati  raOroad  Aargm, 

nb  oourt^  toUowins  the  case  ol  Haattasv.nL, 
enls,  boUa  tiat  tbe  ASe  of  nUnolB  baa  not  entmd 
Into  a  oontraot  witb  a  BsUroad  Oorporalfon,  the 

'  '  itur  In  error,  not  t«  ezerdas  tCe  Isflal 

ertore>nlBtediar(aafarthe  oarrlan  ot 
and  ptoperV  upon  tbsnUnad  of  ihs  o 


Of  lUlnola. 

This  action  was  brongbt  in  the  Circuit  Omni 
of  Douglas  County,  lUlnols  in  behalf  of  tbe  de- 
fendants In  error,  by  tbe  Attomey-Oenenl  nt 
Illinois,  under  the  Act  of  Hay  2,  1878,  loj>re- 
▼ent  extortion  and  unjust  discrimination  In  ntea 
charged  for  tbe  transportation  of  paasengen  and 

lie  caaewsa  submitted  to  tin  court  upon  an 
agreed  statement  ot  facta,  tttva  wUcb  It  a{^ 
peara,  that  the  defendant  charged  and  odieci- 
ed  the  sum  of  (28.85  for  Ihe  transportation  ot 
seventy  barrels  of  stdt  from  Ohlcagr  to  Toseidi^ 
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Mid  amcKint  betog  $8.05  In  excen  of  the  maxi- 
Dium  amouQt  fixed  bj  the  ltallro«d  tad  Wue- 
lunue  CommlidoDen  for  uid  Hrrice  In  their 
•chedule  of  TBtea.  It  ^eo  appeared  that  the  mm 
chareed  conformed  to  the  rate  ntablished  bj 
tbe  Board  of  Dtrectora  of  the  defendaiit  Com- 
PM17. 

Toe  court  found  for  the  plalodfta  and  entond 
Jndnnent  for  91,000,  u  a  penaJt;  or  fine  under 


loidaDi  nied  out  thi*  writ  of  error. 

For  tome  addlttonal  facta,  lee  the  oplnli 
the  court,  and  tbe  preceding  and  related  ca 


ttopU,  ante,  812,  where  also  appears 
an  aoetnict  of  the  argument  of  counaeL 

ittttn.  Joba  V.  Jeirett  and  ^obn  A. 
Caaipb«ll,  for  plaintiff  in  error. 

Mtmn.  amm»m  K.  EdMll,  Janut  JleOart- 
My,  At^-Oen.  ofMinoU,  and  John  B.  EateU^, 
for  defendants  In  enor, 

Jfr.  ChitfJvtUoe  Waite  delivered  the  opin- 
lOD  of  tbe  court ; 

This  case,  like  that  of  BuffgUt  t.  JUineit 
[onfc,  818],  Just  decided,  preseots  the  question 
whether  tbe  State  of  Illinola  has  entered  into  ■ 
ccmttBCt  with  a  Railroad  Corporation  not  to  ex- 
ercise tbe  luislatlTfl  power  to  regulate  charges 
for  the  carnage  of  persons  and  property  upon 
the  railroad  m  tbe  Corporation.  It  la  not  nee- 
ettary  in  this  case,  any  more  than  ft  waa  tn  the 
other,  to  Inquire  wheUser  tbe  power  of  legisla- 
tlre  regulaiion  in  this  particular  ia  one  that  can 
be  ba^ained  awaj,  because  here,  aa  then,  we 
■re  of  o[^ton  that  no  aocb  thing  was  intended. 
Tbe  piDvlsion  of  the  charter  of  the  Illinois  Cen- 
tral Railroad  Compan;  relfed  on,  as  showing  a 
contract  te  almost  identical  with  that  of  Qie 
Central  Hilitary  Tract  Company  conridered  In 
the  HwegU*  Oau,  and  in  the.followlng  words: 

"  Sec.  ti.  The  said  Company  aball  have  power 
to  make,  ordain  and  cMablisb  all  anch  by-laws, 
rules  and  regulatlona  as  may  be  deemed  ekpedl- 
fuliflll  the      


«nt  and  neceasary  to  fnlflU  tbe  purposes  and 
carry  Into  eftect  the  provi^Oni  of  this  Act,  and 
for  UM  well  ordering,  regulating  and  aecuring 
tbe  affairs,  business  and  Interesta  of  the  Com- 
pany:  iVoafdn^  lliat  the  aame  be  not  repugnant 
to  the  Oonatitution  and  lawsol  the  United  States 
orof  thiaState,orfepunantlo  thiaAct,  The 
Board  of  Dtreclora  anaD  have  power  to  eatab- 
llah  such  rates  of  toll  for  tbe  conveyance  of  per- 
sons and  property  upon  tba  same  as  they  sLall 
from  time  to  time  by  their  Iw-laws  direct  and 
determine,  aitd  to  levy  and  collect  the  aame  for 
tbe  use  of  stid  Company.  Tbe  transportation 
of  persons  and  property,  the  width  of  track, 
tbe  oonstmctlon  of  whew,  the  form  and  aize 
of  cars,  the  weight  of  loads,  and  all  other  mat- 
ters and  tbings  reapectlng  tbe  use  of  said  road 
and  the  conveyance  of  paasencers  and  property, 
shall  be  tn  conf orml^  to  aucb  rulea  and  regufa- 
tions  aa  told  Board  of  Directors  shall  from  time 
Nothing 

Icoiporal  .  .  _ 

catkm  of  their  track  wiibln  an/city  without  the 
consent  of  common  coondl  of  aaia  dty," 
1        What  «Mi  taid  i%  lAs  otktr  MW  oj  to  Iks  am- 

te  Od»,  ma,  t^mring  to  tlks  opinion  in  that  eate 
/<w  At  rtaoons,  vo  a^m  Aitjudgmtnt, 
1WD.8. 


Jfr.JvttSeeFMAt 

I  concur  in  tbe  judgment  In  this  case  for  the 
reason  expresed  lor  my  concurrence  in  the  do- 
cMon  of  Svg^  t.  la*noi*  [anta,  8l2]. 
Ikueoopr.    Test: 

Jaaiea  H.  VeKeaDer.Clerk,  Bup.  Court,  TI.  8. 

Mr.  JvtKM  HmtUii.  dissenUng: 
For  the  reasons  staled  In  my  dissenting  opin- 
ion In  BuggU*  v.  lUinoit  [ante.  1112],  I  dissent 
from  the  opinion  of  the  court,  but  concur  In 
affirming  the  Judgment, 
fbne  oopy.    Tr^i 

Jamai  H.  KoKeoner,  Clerk,  Bup.  Oouit,  IT.  8. 


PATRICK  a.  HEATH,  Appt., 


(Bee  B.  C  Beportar^  ed.,  Sia-«aj 
CbwiQr  indtUtdneu — taxet,  «A«n  levltd. 


Tbe  bill  in  this  case  was  filed  In  tbe  court  be- 
low, by  the  appellBnt,  to  enforce  a  claim  al- 
lege to  be  due  him  for  the  construction  of  cer- 
tain leveee,  in  pursuance  of  a  contract  with  tbe 
County  defendauL 

Tbe  court  below  having  entered  a  decree  dla- 
miaring  tbe  bill,  the  complainant  appealed  to 
this  court. 

Tbe  facta  of  the  case  sufficiently  appear  in  the 
opinion  of  the  court 

Mam.  S.  F.  PUUIm,  Ow.  0»ntt  and  J*- 
tiahPaUonan,  for  appellant. 

No  counsel  appeared  for  the  appeUee. 

Mr.  ChitfJitMte  W»it«  delivered  tbe  opin-  [SS4J 
ion  of  the  court : 

Tbe  first  question  presented  by  this  appeal  Is, 
whether  the  drafts  drawn  by  levee  Inspectora 
on  the  Levee  Tieasnrerof  the  County  of  PtdUlps, 
under  the  authority  of  the  Act  of  February  16, 
18W,  "To  provide  for  making  and  repairing 
levees  in  Dedia  and  Phillips  Countka,"  and  the 
renewal  bonds  or  scrip  Issued  by  tbe  County 
Clerk  of  the  County  under  the  provlaiona  of  the 


BS  aoU  to  Pratt  T.  CkrroU.  U  tf.  8.  d^naW,  <n. 


ib.Gootj^lc 


Suphshi  Cocbt  or  tkx  Ukitzd  States. 


Oct.  1 


be  demanded  uoder  the  Act  of  April  29,  1BT3, 
"To  HUtboiize  c«rUiD  counties  to  fund  tlielr 
Ou(fitnn<liDg  uiilcbtedDess,"  or  b  money  Judg- 
menl  or  decree  recovered  against  the  county. 
To  this  question  wo  have  no  hesitation  in  giv- 
tng  an  auswer  iD  tbe  aegalive.  The  Act  of  1859 

EMvided  for  the  divitlinn  of  the  overflowed 
nds  of  the  Counties  of  Desha  and  Phillips  In- 
to levee  disiricta  for  the  purpose  of  reclatmtng 
the  hinds,  and  for  the  taxation  of  such  lands  to 
ray  the  expenses  incurred  In  that  behalf.  The 
business  was  to  be  managed  by  levee  inspectors, 
at  lint  appointed  by  the  County  Court  of  tbe 
County,  Dut  aftemards  elected  by  the  voteraof 
the  several  levee  districts,  and  paj''  """  '" 
mirk  [lone  or  expenses  lucLin'eu,  ?  .  .  . 
made  by  the  drafts  of  tlie  levee  inspeclois  for 
the  district  on  the  levee  treasurer  appointed  by 
the  County  Court  of  the  County,  to  receive  and 
dlstittrse  according  to  law  all  funds  raised  from 
Icvi'c  tuxes  in  the  County.  Only  lunds  bcooflt- 
ed  by  proicclloD  from  overflow,  by  the  levees, 
could  be  tnxed.  These  lands  were  to  be  selected 
by  a  board  of  three  freeholders  B[>polntcd  by 
tlic  County  Court  of  the  County  for  each  levee 
district,  and  valued  tor  tajtation  by  the  levee 
1nK|>tctor.  The  county  court  was  tlicn  to  levy 
a  tux  upon  the  property  chnrged, to  be  collected 
like  iithcr  taxeft,  and  this  tax,  when  collected, 
was  to  be  paid  over  to  the  levee  treasurer,  to  be 
by  hhi)  <hsbiirsed  on  the  drafts  of  the  inspect- 
ors. The  funds  collected  from  each  district 
were  lo  be  appropriated  to  the  paruicnt  of  the 
drafts  of  its  own  inspector.  The'bonds,  scrip 
or  drnfls  issued  by  the  county  clerk  under  the 
Act  oriS61  were  lo  be  renewals  of  the  lnspec^ 
or's  draft'  and  crcnted  no  new  obligation.  Any 
delit  iociirrwl  In  the  levee  work  was  clearly  the 
{5Sa3<ii-1it  of  the  levee  district,  to  be  dischar^d 
tliroiigh  a  tax  levied  by  the  county  court  Tor 
(hntspcciiil  purpose.  In  this  tbe  county  court 
acteii,  not  as  the  representative  of  the  County, 
bul  of  Ihe  district  In  effect,  the  county  court 
and  the  sheriff  of  the  County  were  nuwletheof- 
liccrs  and  aL'enL^  of  the  levee  district  for  the 
levy  and  collection  of  the  special  tax  which  was 
rt-Quircd.  This  tax  was  not  a  county  tax,  but 
a  aisvrict  tax,  levied  and  assessed  under  the  au- 
tliority  of  law  by  the  county  court.  In  levying 
the  tax,  the  court  acted  for  the  district,  not  tbe 
County. 

The  cases  of  Out  Co.  v.  Johntton,  S5  U.  8., 
860  fXXIV,,  «B],  and  Daoenporl-v.  Dodge  Co., 
105  1-.  S„  287  {XXVI.,  lOiej, presented enUre- 
ly  different  facts.  In  the  case  of  the  County  of 
Casa,  the  law  provided  in  terms  for  an  issue  of 
bonds  in  the  name  of  the  county  ;  and  lo  tliat 
of  the  County  of  Davenport  we'  construed  the 
law  to  be  In  effect  tbe  same.  Consequently, 
.1 ._  .u ,,. — ,__g  jjf  jijg 


e  In  those  c 


counties  payable  out  of  special  tiinds.  Here, 
however,  tliere  was  a  manifest  intention  to  bind 
the  ievee  districts  only  by  the  obligations  in- 
curred, and  not  to  make  the  County,  in  its  po- 
lilical  capacity,  responsible  for  tbe  payment  of 
the  debt*  thai  were  created  for  levee  purposes 
underihcselaws.  The  machinet7  of  the  County 
was  to  be  usc'd  In  the  levy  and  collection  of  the 
special  taxes  required,  but  the  County ,as  acoun- 
ty,  was  to  be  in  DO  way  involved.    It  foUow> 


that  the  prayer  for  a  money  decree  against  tlw 
County,  as  well  as  that  for  an  exchange  of  Iho 
bonds  authorized  by  the  Act  of  1873  for  the  or- 
ders or  warrants  held  by  the  appellant,  must 
be  denied. 

The  next  and  only  remaining  question  li, 
whether  the  County  Court  of  the  County  can 
be  required,  in  this  suit,  to  levy  and  Impose 
taxes  on  the  levee  districts  to  pay  the  demands. 
All  the  demands  fell  due  on  or  before  April  1, 
1802.  This  suit  was  not  brought  until  Decem- 
ber 17, 1877.  It  was  in  effect  conceded  by  the 
counael  for  tbe  appellant,  that  an  action  at  law 
for  Jie  enforcement  of  tlie  claims  would  have 
been  barred  in  ten  years  from  their  maturity, 
adding  only  the  time  between  December  1,  IwE, 
and  March  16,  IBM,  when  the  operalioo  of  the 
Statute  of  Limitations  was  anapended.  Thia 
proccediitg  is  in  equity,  but  no  sufficient  reason 
IB  shown  why  the  llmltatioD  of  the  statute  should  [BMl 
not  be  applied.  Without,  llicrefore,  con^er- 
ing  any  other  objection  lo  tbe  bill  andtherelief 
that  is  asked,  we  hold  that  the  suit,  so  far  as  it 
seeks  to  have  the  tax  Imposed  by  tbe  county 
court,  is  barred  by  lapse  of  time. 

J^darecof  the  Circuit  Oowtitaffirmed. 
True  Oopr,    Teat: 

Jamca  H.  McKonner.  Clerk,  Sup.  Court.  IT.  B. 


JAMES  A.  HAWLET,  County  Ckric  of  I.EK 
CouKXT,  Illwoib,  F^.  in  Brr., 


(Sea  S.  C,  "  HoulMf  v.  FVilrbanfti,"  Roport^l  ad., 
548-aa,) 

Join4«r  ef  caiiu*  of  action  logivejuritdiation  a» 
to  amount— mandamus — toun  eUrk,dvtytoa»~ 
tett  tax  lo  pay  coupont — ii^netion. 

1.  When  dittinot  CBuMS  of  aoUoo,  In  lavor  of  dto- 
tlnct. parties,  ore  united  In  one  suit,  and  dlsUDOt 
ludsnienla  are  rendered  for  or  against  the  several 
ptirtua,  their  ]ud|piienta  cannot  be  lolnei'  ~ 


'a  cannotbe  lolned  to  give 


, . idered  ft 

lelr  ]udninnta  o 

Jurlsdlctkin. 

I.  Wfaeraseveial  Judgment  pWntm  united  Id  an 
applkattoD  to  the  circuit  court  for  a  mandooiu  lo 
oompelpajrmentofJudBmeatBegalnstatownDnlto 
■ — J.  • —  ,.... "n  favor  of  fmeowdltor,  the 


BUIBcleDt  In  amount  to  five  lUi  court  Jurisdiction 


I.  Where  tbe  twits  of  the  Isl 

and  tbe  UabUltr  of  the  town  for  the  pi 
havebaapJudlclaltTdet — -^- 


le  circuit  court.  n< 


i.  The  rlKbt  to  the  assessment,  as  well  as  the  cd- 
lectton  of  Ibotaz-toUowsasB  matterot  law  frosa 
the  eeiabllshment^  such  Judgment  of  the  IlatdUty 
of  tbe  town  for  the  pormaotot  tbe  luterest  whlcit 
It  was  Bctcad  should  bo  mode  br  the  asMSsmeDt  aod 
collectton  of  the  tax. 

li.  An  inJuDcUoD  Bffalnitollloen  ot  the  town  betote 
the  JudRnuot  BKalnst  the  tomi  was  rendemd  for  & 
lax,  cannot  Stand  In  the  war  ot  the  er  '  '    ~ 

by  the  eiicult  01         ' 


:.'Ka 


K  ERROR  to  the  Circuit  Court  of  Ihe  United 
Stales  for  the  Northern  District  of  Illinois. 
The  history  and  facli  of  tbe  case  appear  ia 
tbe  opinion  ta  tbe  court. 

.-.    10811.8. 

D,g,tza:Jb.LlOOgIe 


Hawlei  t.  UiimD  Btath, 


H»^a 


Mmn.  TboHjM  K.  Eds*!!  and  Jolui  B. 
S«>wl«T',  for  pUUnUfl  in  error. 

Memn.  ThoBi*a  C>  MeClallftnd,  0«o.  A. 
Sandtn,  T.  O.  Mathtr  uid  /.  S.  Fairtania,  for 
defcndanti  In  error. 

Jfr.  Gti^JfuHet  WrH*  delivered  the  opfn- 
lon  of  the  court: 

Od  tbe  5tb  of  April,  1879,  the  Town  of  Am- 
bojr,  Lee  Gonntf,  UUnola,  leeoed  «  oeriee  of 
tioDdBinpaTinaitot  seubacrlptionToled  bvtlie 
▼otera  of  the  town  to  tbe  cepltal  Mock  of  the 
Cblcem  and  Bock  Rivw  Reilroftd  Compeny. 
Both  Uie  anbecrlptlon  end  bonda  were  author- 
ized bv  tbe  charier  of  the  railroad  company,  ap- 
proved March  24,  IBW. 

Mectloni  12  and  ISof  thlacharter.which  alone 
need  be  conldCTed,  are  aa  foUowe: 

"Sec  12.  ItflhallbethedulTof  tbederkof 
maj  such  city,  town  <«  lowniup.  In  which  a 
vote  ehall  be  given  in  favor  of  nibscriptlon, 
wUUn  ten  d^e  thereafter,  to  tranimit  to  the 
coonty  clerk  of  their  coautlea  a  trauiciipt  or 
■tatement  of  the  vote  given  and  the  amount  lo 
voted  to  be  aubecribea,  and  the  rate  of  intereat 
to  be  paid;  Prcvidad,  That,  when  decMona  ahall 
C645]  be  held  and  bond*  Isaued,  aa  afmeaaid,  it  ahall 
bo  the  duty  of  the  clerk  w  anch  town  or  town- 
ahip  to  file  with  tbe  covaVj  clerk  of  their  ro- 
•pecttve  conntlee,  Hithin  ten  daya  after  the  is- 
aolngof  Mid  bonda.  certtflcatea  of  the  amount 
of  bMtda  baued,  and  tbe  rale  of  tDtereit  payable 
thereon,  and  number  (d  each  bond. 

Sec.  IL  It  ehall  be  the  duty  of  tbe  county 
clerk  of  laid  county,  annnallr,  after  the  exe- 
cution and  delivering  of  anch  bDodi  aforesaid, 
to  compute  and  aaaeai  upon  all  the  taxable  prop- 
erty returned  by  tbe  aaMMor  of  Buchdu,  town 
or  tovmahip,  a  mim  anfflcient  to  pay  the  interest 
and ooatitrf  collection  and difburaementa upon 
all  bonds  so  istoed  Ipv  the  respective  dues 
townaortowndilpBiwUch  tax  shall  be  extended 
upon  tbe  oollector'a  books  as  other  taxes  are  and, 
mten  ooUeded,  sbaO  be  paid  to  the  treaaurer  of 
the  county:  and  such  Atj,  town  or  towaship 


of  such  d^,  town  or  township,  any  rate  not  ex- 
ceeding tbne  per  cent  in  any  one  year,  upon 
the  assesnnent,  to  provide  a  fund  for  the  re- 
deuptln  of  tlie  prindpal  and  interest  of  such 
bon&aa  orwben  tta^  becmnedue,  said  taxes  to 
be  levied  and  collected  as  otliertaxeB  arei  but  no 
tax  shall  be  computed,  asaeased  or  collected,  or 
anv  Intereat  paid  to  be  applied  upon  (aid  bonds, 
unlesa  such  Douds  have  been  executed  and  d^ 
Bvered." 

By  an  Act  of  the  GflDeral  Anembly  of  Illi- 
nois to  fund  and  provide  fbr  the  payinr  the  rail- 
road debts  <d  oouatlea,  townships,  dtles  and 
towna,  passed  and  En  force  April  16, 1869,  the 
holders  of  that  class  of  secuiitlee  were  author- 
ised to  roister  them  in  the  office  of  the  auditor 
4rf  public  accounte  of  (be  6tat&  Bectiona  4  and 
4  al  (hat  Act  are  as  foUowa: 

"Sec.  4.  When  tbe  bonda  of  any  county, 
township,  dtv  or  town  shall  be  so  registered, 
tbe  Stale  Auditor  shall  annually  ascertain  the 
amount  of  interest  for  thecurrent  vear  due  and 
D  such  bonds,  and 
d  lie  ehall  deduct 

_.  __ jry  placed  to  the 

«iedlto(snchoounty,township,  c 

i08i;.s. 


herein  provided  and  directed ;  and  from  the  basis 
of  tbe  certificate  of  valuation  of  proper^  hereto- 
fore provided  to  be  Iransnilttea  lo  him,  ot,  in 
case  no  such  certificate  shall  be  filed  In  his  office, 
then  upon  Hie  bads  of  tbo  total  assessment  of 
such  couD^,  township,  d^  or  town,  for  tbe 
year  next  precedlog,  he  shall  estimate  and  de-  t^^n 
termlne  the  rate  per  centum  on  the  valuation  of  l*'*"'' 
property  within  audi  county,  township,  d^  or 
town,  requisite  to  meet  and  atiB^r  the  amount 
of  Interest  unprovided  for,  tosetner  with  the 
ordinary  cost,  (o  the  Stale,  of  collection  and  dis- 
bursement of  the  same,  to  be  estimated  by  the 
auditor  and  treasurer,  and  shall  make  and  trans- 
mit to  tbe  county  clerk  of  such  county,  or  to  tbe 
proper  officer  or  autbori^  wboae  duty  It  is  or 
shaU  be  to  prepare  the  estimates  and  booka  for 
tbe  collection  of  stale  taxea  In  such  county, 
township,  dty  or  town,acerllficate  stating  audi 
estlmateclTequldteper  centum  for  such  purpose, 
to  be  filed  in  nis  office,  and  the  same  pa  centum 


provided  by  law  for  purposes  of  stale  revenue, 
and  iball  be  so  treated  m  such  clerk,  officer  or 
authority.  In  makioKsucn  estimates  and  books 
for  tbe  collection  oftaxes;  and  the  said  tax  ahall 
be  collected  with  the  state  revenue,  and  all  lam 
relatiiig  to  tbe  state  revenue  shall  apply  thereto, 
exce|»  as  herelo  otherwise  prorldeo. 

Sec  S.  The  State  shall  be  deemed  the  cus- 
todian only  ot  tbe  Several  taxea  so  collected 
and  credit^  to  such  county,  township,  dty  or 
town,  and  shall  not  be  deemed  In  any  manner 
liable  on  account  of  any  such  bonds;  but  the 
tax  and  fund  so  collecled  ahall  be  deemed 
pledged  and  appropriated  to  the  payment  of  the 
uuerest  and  principal  of  the  registered  bonds 
herein  provided  for,  until  fully  satlBlIed." 

When  the  bonda  of  the  Town  of  Amboy  were 
Issued,  the  town  derk  did  not  toansmit  to  the 
county  clerk  the  statement  required  \tj  eecUon 


be  registered  in  tbe  office  of  tbe  auditor  (rf  pub- 
lic accounts  In  accordance  with  tbe  provisions 
ofthe  Actof  1809.  During  the  yean  1873  and 
1B73,  the  auditor  made  the  proper  certificate 
under  the  registry  law  for  the  taxes  to  mett  tbe 
interest  for  those  years,  and  the  taxes  were  ex- 
tended by  the  county  clerk  In  due  form  on  the 
tax  coUector'e  books,  but  before  the  collections 
were  mede,  certain  taxpayers  of  the  town  ol>> 
talned  from  tbe  Circuit  Court  of  I«e  County  an 


thNufrom  collectlDgthe  taxes  that  liadalready  r.^Ti 
been  assessed,  and  also  restraining  tbe  same  par- 1****' 


After  this  Injunction  was  obtalned^tbe  rela- 
tors, Fairbanks,  Skinner,  Thomasand  Wetmore, 
being  severally  holders  and  ownen  of  certain  of 
the  bonds  ana  coupons  of  the  town,  began  sep- 
arate suits  against  Uie  townin  tbe Circiut  Court 
of  the  United  States  for  the  Northern  District 
of  Illinofs,  lo  recover  the  amounts  due  them, 
respectively,  on  their  coupons.  These  suits  re- 
sulted in  a  judgment  on  the  18th  of  Harch,]9IS, 
in  favor  of  Fau-banka  for  t3,4tf  damegee  and 
costs;  another,  on  the  Mth  of  Januaiy, 


Sdprf.mk  Coitrt  o 


and  $47.10  coati;  ftaoiber,  od  Uie  SBth 

▼ember,  1676,  in  favor  of  TbotDU,  for  (806 
damagea  imd  $48.00  cosU  ;  and  two  otliers  In 
favor  of  Wetmore,  one  on  the  17th  of  Decem- 
ber, 1875,  for  $8,BS8,14  tnd  $50.40  coats,  u)d 
tlic  other,OD  tiie  £Otb  of  June,  i87e,for  $1,056.88 
drnnagea  and  $SI.OO  costa. 

Tbeae  teveiml  Judgments  remdn  unpaid  and 
bnve  all  been  duly  audited  and  allowed  by  tbe 
auditiacboanl  of  the  town;  but  tbe  lows  clerk, 
whose  auty  it  la  (o  certifr  to  the  County  Clerk, 
OD  or  before  the  aecond  Tuesday  In  Aueust  in 
each  year,  the  amount  of  taxea  to  be  levied  and 
collected  to  pay  Hie  cbargea  againat  the  town 
for  the  current  year,  refused  to  certify  the  Judc- 
mentaand  kept  himMlf  concealed  sou  toaTold 
tiie  procen  of  the  courta.  The  aevcral  plaint- 
iffa  then  presented  their  respective  Judnnents 
to  tbe  County  Clerk,  and  demanded  that  he 
"Compute  and  asaesa  upon  all  the  taxable  prop- 
erty In  said  Town  of  Amboy  a  sum  sufficient  to 
pay  caid  iudgmeots,  and  each  and  every  of 
them,  and  Inlerest  on  the  same  to  tbe  date  of 
payment,  and  costa  of  suit  in  each  case,  together 
with  tbe  costa  of  cuUectine  and  disbunlnganch 
taxes,  and  to  extend  such  ta]tes  upon  the  ool- 
lector'a  booka  of  said  Town  of  Amboy  for  the 

Scar  1B79."  Tbia  the  County  Clerk  refused  to 
o,  and  thereupon  tbe  several  Judgment  plaint- 
llTa  united  as  relators  In  an  appUcatlon  U>  the 
[S481  Circuit  Court  of  the  United  Suies  for  a  nan- 
damiit  requiring  blm  to  comply  with  their  de- 
mands. 

To  this  applicalioD  tbe  Coun^  Clerk  an- 
swered, setting  up  defenses,  as  follows; 

1.  Tbat  tbe  town  clerk  bad  never  traoamitted 
to  the  County  Clerk  the  statement  required  by 
sec^on  IS  of  the  charter  of  tbe  railroad  com- 
pany. 

2.  That  the  town  clerk  had  never  certified  to 
the  County  Clerk  the  allowance  of  the  Judg- 
ments by  tne  Uoaitl  of  Auditors  of  the  town. 

3.  That  all  taies  to  pay  prlndiMl  and  interest 
on  the  bonds  covered  fiv  the  several  Judgments 
of  tbe  relKion,  certiflea  by  tbe  auditor  of  putt- 


thefr  collection  enjoined  by  tbe  cittniit  rourtof 
tbe  County;  and, 

4.  That  be  had  liimself  been  enjoined  by  the 
circuit  court  of  the  county  from  extending  any 
taxes  whatever  on  tbe  tax  booka,  to  pay  the 
]irincipal  or  Interest  of  the  bonds  held  by  the 
relators. 

Upon  demurrer  to  this  answer,  Judgment  was 
given  in  the  court  bulow  awarding  a  writ  of 
mandamv4  directed  to  tbe  County  Clerk  and 
commanding  him  to  extend  upon  the  tax  col- 
lector's books  of  tbe  town,  for  tbe  year  1H7S, 
a  sum  sufflcicnt  to  pay  each  of  the  several  Judg- 
ments held  by  the  relalora,  particularly  descriB- 
iog  iLe  judgnicnis  sepamtefy.  To  reverse  that 
Judgment  this  writ  of  error  was  brouglit. 

We  are  met  at  the  outset  with  a  motion  of  tbe 
defendants  In  error  to  dismiss  the  writ  in  this 
case,  on  the  ground  tbattlie  several  Judgments 
proceeded  upon  Itelow  cannot  be  united  to  give 
us  jurisdiction  snd  the  iimount  due  on  any  one 
of  them  docs  not  exceed  $5,000.  The  rule  is 
settled,  as  stated  more  than  ooce  at  the  present 
Term,  that  when  distinct  causes  of  action,  in 
favor  of  distinct  parties,  are  united  in  one  suit. 


E  Umttbd  States. 


R  B.  Oe.  [an(B,78];  Armer's  L.  and  1.  ». 
V.  Waterman  [antt,  llS];  Jdamtr.  CMUmdm 
[ante.  90];  SAaad  v.  Bntilh  [ante,  1061.  In  the  [bMI 
present  caM  distinct  causes  of  acuon,  in  favor 
of  distinct  parties,  were  united,  for  convenience 
and  to  save  expense.  In  one  suit,  and  dlsHnet 
orders  were  made  In  favor  of  each  onn  of  the 
several  Judgment  creditors.  The  jwoceeding 
was  andogona  to  a  creditor's  bOl  brouglU  1^ 
distinct  creditors  upon  distinct  Judgment*  to 
reach  tbe  proper^  ot  their  common  debtor. 
That  waa  the  case  ot  Sehwd  v.  Om'tA,  Mpro,  Id 
which  we  held,  foUovriog  BeaDtr  v.  Bigaoie,  9 
Wall.,  SOB  [72  U.  S.,  XVUL,  SOS],  Uiat  the 
amount  due  the  sevml  creditors  coud  not  be 
Joined  to  give  Jurisdlcttoo  on  an  appeal  by  the 
defendants.  Inthepresentcate  tbe  amount  due 
the  relators  Fairbanks,  Skinner  and  Tbonua, 
respectlvelv,  does  not  exceed  $S,000.  Am  to  Mmi, 
eenmqvMtty,  the  writ  ntvK  U  ditinitted.  Bat  as 
to  the  relator  Wetmore  the  case  la  different. 
Bbe  baa  two  Judgment*,   and  the  i 


Bbe  baa  two  Judgment*,  and  the  agnwaU 
amount  due  her,  Indodine  lotereat  to  the  time 
the  maftdanuu  was  awaraed,  exceed*  |S,000i 


jadopteil 
T.  Co.  V.  Watermaii,  nwra. 

Proceeding,  then,  to  tbe  coulderailoD  of  the 
case  on  its  merits,  we  will  take  up  the  defense* 
relied  on  by  like  County  Ckrt  in  tbe  order  in 
which  tbeybave  been  stated: 

1.  As  to  the  omission  of  tbe  town  clerk  to 
certify  the  statement  required  t>y  the  ISth  sec- 
tion of  the  charter. 

By  the  Judgment  of  the  drcoit  court,  tor  the 
enforcement  of  which  tbe  mandamtu  te  asked, 
tbe  fact  of  the  Issue  of  the  bonda  and  the  liabil- 
ity of  the  town  for  the  p^ment  of  the  coupon* 
held  l^  tbe  Judgment  creditor,  was  Jndidally 
detenntiMd.  SMtion  18  of  tbe  charter  of  the 
railroad  oompany  made  it  tbe  duty  of  the  Coun- 
ty Clerk  annually,  after  the  issue  of  tbe  bond*, 
to  compute  and  aaaes*  on  tbe  taxable  property 
in  the  town  a  sum  sutDolent  to  Dieet  ihe  mter- 
eat  as  it  matured,  and  provide  a  sum  tor  the  re- 
demption of  the  prindpal.  Tbe  statemoit  of 
the  town  clerk  under  section  IS  was  not  a  con- 
dition precedent  to  tbe  computation  and  asse**- 
ment  of  the  tax  by  the  Coimty  Clerk.  It  was 
one  way  of  informing  (be  Conn^  Clerk  of  hi*  rKKQl 
duty,  but  not  necessarily  tbe  uuy  my.  The  '' 
law  obliged  him  to  make  tbe  assessment  in  due 
course  <M  butnes*  after  the  bond*  were  pat  out, 
and  untn  they  were  paid  in  ftdL  When,  tber» 
fore,  the  Judgments  of  tbe  Circuit  Court  of  the 
United  States  were  preieoted  to  him,  he  waaof- 
flcUlly  informed  that  tbe  liability  of  tbe  town 
for  the  payment  at  tbe  coupon*  sued  for  bad 
been  Judidally  established,  and  It  becanie  his 
duty,  under  section  18,  to  compttle  tbe  tax  iteo- 
easary  to  pay  them,  and  put  U  in  the  way  ot 
collection.  Kofurthercertiflcate  from  any  town 
officer  was  necessary.  Hie  issue  of  the  nonds, 
under  which  tiie  Judgment  creditor  claimed  tbe 
right  to  a  tax,  waa  conclusiTely  proven,  and 
that  was  enough.  Thereianothbiginil.  Cb.  v. 
Vtntnty  Clerk.fi  □l.,27,  to  the  contrary  ot  this. 
In  that  case  the  vote  wa*  for  a  donation  fay  tbe 
108  V.^ 
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lows  to  be  paid  tif  ■  Ux.uid  there  wu  no  oth- 
er evidence  of  the  obligBUOo  to  lev^  the  tax  Uian 
the  vote  of  the  dectoiB.  Under  mch  drcum- 
ttuce*,  tltere  wu  leaaon  for  holding  that  the 
obIt  lesitlmnte  evidence  that  could  be  produced 
totheCoiin^Clerkof  the  fact  of  the  vote  was 
Oie  certiflcate,  which  had  been  ipedaUr  pro- 
vided for  in  the  Act  autboiiziDK  the  donation  (o 
be  made.  Here,  however,  the  Dond  carried  on 
iU  face  the  dedaration  of  the  town  that  Uw 
holderwaa  entitled  to  have  the  tazaaaeaeed  and 
collected  for  fta  pavment,  and  whatever  wan 
Intimate  evidence  a<  the  iaaua  of  the  bond  was 
l«ltiinate  evidence  of  the  duty  of  the  derk  to 
no.  The  tact  d  the  tame  having  been  con- 
clnidvdj  eatabliahed  bv  the  ludgmeoL  tbe  pres- 
entation of  tbe  exemplUcnUon  of  Judgment  to 
the  Conn^  Clerk  waa  all  that  was  In  law  nec- 
esMry  to  make  it  bta  duty  to  proceed. 

2.  As  to  the  certificate  of  the  town  clerk  that 
the  jndgmentt  had  beenaodited  and  allowed  bj 
the  town  audlton. 


du^  of  tbe  County  Clerk  to  compute  and  . 
[SSllaeaa,  In  the  ncolarooum  of  bualneis,  to  the  ex- 
tent that  waa  ueceaMiy,  tbe  tax  that  bad  bem 
oootracied  for  to  meet  the  liaUli^  thna  in- 
eoned.  It  became.  In  legal  effect,  a  nart  of  Ibe 
Gontiact  cS  tbe  town  that  lU*  abould  be  done, 
and  the  Judgment  of  tbe  court  eatabli«blng  the 
oontnct  waa  equivaleDt  to  a  Judfdal  detmnl- 
natlou  that  the  tax  must  be  levied  br  the  Coon- 
^  Cle^  unlaas  the  Jodement  was  otherwise 
provided  for.  Whenever,  Oienfore,  it  waa  made 
to  mear  to  the  Coun^  Clerk  in  any  way  that 
no  outer  provision  baa  been  made.  It  waa  Ua 


IS  of  theannual  taxation 


Its  oorpcwate  capedty  was  a  pai^,  she  may  use 
the  power  of  that  oooit  to  command  the  asten- 
ment  and  collection  of  the  tax  as  a  means  of 
carrying  tbe  judgment  into  execution,  notwith- 
standing what  tbe  taxpayen  may  have  caused 
to  be  done  in  some  proceeding  to  whldi  tbe  re- 
lator waa  not  a  party.  The  tiriit  to  the  compu-  raSSl 
tatlon  and  asKesment,  as  well  as  the  collection 
of  tbe  tax,  followed  asamattvof  Uw.rom  the 
establishment  of  the  liaUllty  of  the  town  for 


tkm  of  the  tax.  An  injunction  agaiurt  tbe  of- 
flcen  before  the  Judgment  aninst  tbe  town  waa 
rendered,  cannot  stand  in  tne  way  of  the  en- 
forcement of  the  lax  by  the  drcuit  court  to  car- 
ry its  Judgment  into  execution. 

Fbirbanki,  AUnfwrnnd  TftMRa*,  mnd  tAt  jwJg- 
mmt  of  1A«  OffMff  Cbwrt  ateanUng  Oia  manila- 
mos  in jTnwr  ^  OanUn*  0.  Wtdmart  it  nfflrmed. 
Thsemm  it  remanded,  ititkltatt  10  moSify  Iht 
fuagmmi  in  tuA  a  w^at  taadapl  Ibtcommantt 
iff  tht  vril  cf  mandamus  to  M«  eirtmntlatiet* 
MntqumtonOutldmeavttdhfitbtpeBdtneiitif 
thtwrite/ttTM-iHthueovrt 
Xnteooiir.    Trat- 


wouid  have  been  one  wav,  and,  perhapa,  the 
DMMt  ^i«(»fflate  way  at  lumithlog  the  fnfor- 
lon  which  the  Coun^  Clerk  needed,  but  it 


s  nude  tbe  only  lawful  way. 
'Wlten,tbaefoi^  Ibe  town  clerk  refused  to  make 
and  forward  and)  aoertiflcate,  there  was  no  legal 


Impediment  lo  Ibe  employmeni  of  some  ot 

means  to  give  (be  County  Clok  notice  of  what 
bis  duty  reoulred  4tf  him  in  tbe  prerabea.  Tbe 
certlflcate  of  the  town  derk  was  not  In  this  case 
any  ntore  n  conditioQ  precedent  to  the  action  of 
Ibe  County  Clerk  than  k  waa  under  the  require- 
ments of  section  IS. 
8.  As  to  the  certUcateof  the  auditor  of  pub- 


This,  like  tbe  certlflcatc  of  tbe  town  clerk,  la 
only  one  way  of  informing  the  County  Clerk 
of  what  his  duty  under  aectlon  18  requires.  It 
Is  DOt  any  more  than  tbe  certificate  of  the  town 
clerk,  an  indispensable  prerequisite  to  tlie  action 
of  tbe  County  Clerk. 

4.  Aa  to  the  Injunction. 

The  relator  waa  not  a  party  to  the  suit  in 
which  the  Injunction  was  obtained  and,  cod- 
seqneatly,  la  not  bound  by  It.  Having  eatoU- 
108U.S. 


STATE  OF  LOTnaiANA,  ttrA  Nkw  Ov- 
LbjUib  GAS-LiaHT  CoKFJurr,  PV*.  inXrr., 

COUNCIL   OP  THE  CITT  OF  HEW  OR- 
LEAMB,  ISAAC  W.  PATTON.  Mayor,  «■  u- 

<Baa  B.  C,  Bepoitcx'i  Bd.,  SK^TOl) 
Arm  tf  ju^ment,  wAan  notgrvwid  tff  oppeaL 


dallDe  In  mora  ex* 

,___kB  power  to  be '— '  ' 

■round  tor  appeal  to  (u*  court. 
[No.  874.] 
StOmttOd  Apr.  U,  1883.  Decided  Mag  7, 188S. 

F  ERROR  to  the  Supmnp  Court  of  the  Stale 
of  Louisiana. 

On  the  ISth  June  1878,  tbe  relator  recovered 
Judgment  In  the  Pouitb  District  Court  of  New 
Orleana  agdnst  the  City  of  New  Orleana,  for 
the  sum  ^  (118,888.80,  with  Interest,  for  llght- 
Ingwith  gaa  tbe  City  and  Its  puUic  boUdlngi^ 

The  City  havbig  failed  to  provide  foe  tbe  pay- 
ment of  the  Judgment  In  lla  annual  budget  for 
tbe  year  1879,  the  relator,  on  the  SSd  of  Sep- 
tember, 18T9,  applied  to  the  said  Fourth  Dis- 
trict Court  for  a  wivtdamut,  to  compel  tbe  Ctty 
to  appropriate  certain  expected  revennet  to  the 
payment  of  iU  floating  debt,  of  which  tbe  Judg. 
ment  coestltuted  a  part.    Tbe  scope  of  this  ap- 


Mon.- 
Inlcvitloz  to  pov 
toTbeHaror- 


eUv.  town  » 

Aonbrmit. 

D.&.niT.B.,ZUL,nk 
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8Di«Mia  GoQBT  or  thb  Dxitkd  BrATai. 


WM  Inoptrstlve  and  void,  lo  far  u  It  aSecled 
the  rlghta  of  iha  ralalor,  aod  the  Mid  Act  iiD> 
|«irea  Um  obligation  of  the  cootracta  atonaaid. 
In  violation  of  Uw  10th  aacHoD  of  article  lint  (^ 
tbe  Cooatintioii  of  the  United  Statea. 

The  two  petUoiu  comUned,  contain  a  pn^yw 
that  the  dt7  admintatratora  Include  In  the  next 
annual  budget  (tf  recalpta,  tbe  expected  rerenoea 
above  tefeirad  to,  and  Include  in  tbe  next  an- 
nual bndgetof  enienaee 

of  relator,  and  all  jndgiuvuaa  ihvivuhj  i^^ir 
tered,  and  profide  for  their  pigment  out  of  the 
expected  rerennee,  and  if  neceaaarf  to  exbauM 
their  poweia  at  taxation,  and  caotuae  to  doao 
until  the  judgment  of  the  nlator  ii  paid. 

TliedIrtrlctcouitrendendaJudOTient.com- 


meuta  on  tbe  next  annual  budfrt,  and  to  pro- 
vlde  for  tbelr  payment,  "In  tbe  order  in  which 
tbey  are  regiatered,  Ibtougta  and  by  meana  of 
all  taxee  Impoeed,  coUeded  or  held  for  carrent 
dtT  exTwnaea,  itot  levied  or  collected  in  pnmi- 
w  for  aome  other  apectBcpurpoae;  and 


Jl  oihra  relief  bdenied. 

, „ ..  ja  affirmed  hy  the  Supreme 

Court  without  change. 

A  rehearing,  to  have  the  Judgment  made  more 
apeciflc,  was  tiien  asked  and  refused.  Wher^ 
upon,  tbe  relator  aued  out  thia  writ  of  error. 

Mmrt.  ThenuM  J.  S«nuM«a,  Ebiui/  C,  Mil- 
Ur  and  John  Flnrug,  for  pUntlff  In  error. 

Mmn.  C.  F.  Busk  and  £.  £  MeOaUb,  for 


la  for  a  writ  roqulring  (he  conndl  to  do  all  It 
baa  in  law  tbe  power  to  do  teniae  the  money  to  [5TO] 
pay  the  relator**  deeuud,  no  ririithaa  beendo 
nied.  Wbile  tbeoourt  ml^t  have  defined  in 
more  exact  terma  the  precise  power  to  be  exer^ 
cised,  iia  omlaaion  to  do  ao  is  not  ground  for 
appeal  to  our  Jurisdiction. 
AJMMm  Ikal  &t  mil  tf  error  fn  au  aim 


an  onbr  to  that  apoet 
ItuBoofj.   Tm: 

Jamaa  H.  MoEemMT.  CSert,  tup.  OMtt,  U.  B: 

JOHN  W.  BOABBORODOH,  Tutor  of  Al- 
lOSA  RioRABDSOK,  Minor  and  Only  Child  of 
Haa.  Sak&h  Richabdbox,  Deceaaed,  f^.  in 
Brr., 

«. 
JOHK  FRANK  PABOOUD. 


Smime<tf  tlatajfidgmtiit. 


Mr.  (7A^f/iu«ee  Walt*  dellTerad  the  opin- 
ion of  the  court: 

We  have  no  jurisdiction  In  thia  case.  ITo 
title,  right,  privilege  or  Immunitv  set  up  or 
claimed  by  the  relator  under  tbe  Constitution 
«r  the  United  States  haa  been  denied  blm  by 


things,  that,  in  Mdcf  to  secure  a  aafBdent  fond 
to  provide  for  tbe  payment  (d  cotain  judgments 
In  favor  of  the  reutor  against  tbe  City  of  New 
Orleana,  tbe  council  <rf  tbe  dty  might  be  re- 
ijulred,  if  necessary,  to  "Exhaust  their  powers 
of  taxation,  and  continue  so  to  do  until  relator's 
Judgment  Is  paid  and  saUsfled."  Ho  request 
ma  nude  Id  the  petitiou  for  a  determination  of 
tbe  extentof  the  power  of  taxation  for  tbe  pur- 


In  tbe  exact^orm  prayed  for.    Thia 

was  afflmwd  by  tbe  Supreme  Court  ol 

on  appeal.  After  tbe  judgment  of  afflnnance 
was  entered,  a  rehearing  wee  asked,  in  order 
that  tbe  judgment  of  tbe  court  of  original  juria- 
dlcUon  mi|^t  be  made  more  dear  and  epedflc 
This  was  refuaed.  No  rteht  to  anv  specific 
tale  ot  taxation  haa  been  denied.  That  ques- 
tion has  been  left  unsettled,  and  there  was  noth- 
ing in  tbe  pleadings  which  required  tbe  court 
to  do  more  than  It  has  done.  As  the  judgment . 
«>4 


rojudsmentc 
wed  Id  ttak  > 


teooortcan  bar*. 


bejudarm 

aubmtmi  Apr.  «,  1883.  Dteid»d  Mag  7, 1883. 

FBBROIl  to  the  Supreme  Court  of  the  Stata 
<tf  Louisiana. 
The  case  Is  suffldeotly  staled  by  tbe  court 
Mt*tr».  J.  W.  Searborontli,  Quintan  Otr- 
Vint  and  TdBiol  BtiUman,  tor  plaintlif  In  error. 
Ko  counsel  appeared  tor  ddendant  in  error. 

Mr.  OUfT  JtuMMWattodeUvered  tbe  opin- 
ion of  tbe  court: 

Tbe  flnal  decree  in  this  case  waa  rendered  on 
tbe  ISth  of  July,  1878,  and  while  tbe  writ  of  er- 
ror waa  atlowed  t?  the  OM^Jnmiet  of  the  Su- 
preme Court  of  Louisiana,  and  a  bond  umoved 
and  citation  signed  on  tbe  Stb  of  July,  IWO,  tbe 


Is  court,  unless  the  writ  of  error 
is  brought  within  two  years  after  tbe  entiy  U 
the  judgment  R.  S.,  sec  1006;  (Xtnmdngi  v.  riuuii 
AfwiTfti  n.  B.,  419  fiXVL,  8241.  In  Snttu  ''*^' 
T.  ITorrU,  11  How.,  sb?.  It  was  decided,  Okttf 
■ftiitfw  Taney  speaking  n)r  the  court,  that  "The 
writ  of  error  Is  not  brought,  in  tbe  legal 
meaning  of  the  term,  until  Itlaffledln  the  court 
which  rendered  the  Judgment  It  la  tbe  filing 
of  the  writ  that  removee  tbe  record  frcHu  the  In- 


UmttatlMi  pres^bed  by  the  Act  c         „     . 

'^-  calculated  accordlogty,"    This  case  la 

Ith  apnoval  in  Mviina  t.  CtoeotM,  C 
Wall,  860  [TftU  S.,  XVin..  8181. 

n/oUoKo  Oat  Uuwrilofmror  in  (UtausMos 
itotbrouaMttiOintluiimalimiltdbfla^,  and 
wehMe.emtmuttttM.iwjtintMetioH.  Arfitof 
roasontluwraitdtimitui. 

True  copy.    Tnb  _ 

Jama  B.  lIoX«nn*r>  Cletfe,  Bup.  Ooutt,  U.  i, 

Ctted-m  U.  B.,  a. 

IMV.S. 
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THE  STEAMSniP  BELQENLASD,    etc., 
AppL. 


THEODORE  JENSEN.  Master,  vtc. 


Lien  of  decree  on  itipulatorf  property. 

Wbere  %  dcoiea  wm  mtered  agalast  Mlpnlatan 
•Dd  tbeir  prlDdiol  UDder  notloaSUof  theBevtoed 
StatuM*  whlcb  wu  totyin  br  ■  nqMracdtoi  bond  od 
appeal.  Utbe  decree  opefalceua  lien  on  the  real 
caute  of  tbe  MlpulMon,  not«it)iitai>illiiB  Uie  »p- 
poU  Jt  to  Ml  advantue  (befaiW  givai  tbe  aiipellce  f  or 
fala  seourttr.wlth  whfch  this  court  wiU  not  Interf  era 
in  adTMiae  ot  tlw  bearing  ot  the  case  on  lis  mcriM. 

[No.  T88.] 
Submitted  Apr.  13,1883.    Deeided  Mat/ 7, 1S83. 


for  a 

(ion  for  relief  from  tbe  apenitioD 

of  tbe  court  below,  iia  B  li«D  upon  tbefr  real 

Mr.  Morton  P.HoiuT.fortbeBlipulBtors, 
in  support  of  motion. 
Mr.  Henrj  FlKodera.  for  appellee,  contra. 

Mr.  Chief  JviiiceWmita  dellrered  the  opia- 
lon  of  Uie  court: 

7Ai«  nwlion  ie  denied.  The  decree  appealed 
from  waa  against  the  reapoodcot  and  bis  stipu- 
lators. If  iLe  decree  operates  as  a  lieu  on  tlie 
real  estate  of  the  stipuialora,  ootwithBianding 
the  appeal,  it  is  an  advantage  the  law  gives  the 
apiwllee  for  his  security,  wiih  which  we  ought 
Dot  to  iuierferein  advauceof  thcbeadogof  the 
case  OD  lis  merits.  Whether  there  la  audi  a  lien 
we  do  not  decide.  That  is  a  question  which  Is 
aol  preaeDled  to  ua  for  determiDatlon  by  the  ap- 

Trueoopj.  Teat: 

James  H.  HcKenney,  Clerk,  Sup.  Oouit,  U.  S. 


1  JOHN  B.  GIBSON,  Appt 

CHARLOTTE  BRUCE. 

(Bee  8.  C,  Beportefa  ed..  m-BBti. 

Bemotal  qf  eoueet. 

AmltMnnotbo  nmoved  from  a  state  oonrt  to 
tbe  Uoitvd  Btates  Orcult  Court,  under  th«  Aot  ol 
ins,  unleM  the  requisite  ctttsenshlp  of  the  parties 
exMed,  t>otJi  when  tbe  suk  was  b««iui  and  when  the 
petltlOD  for  temoval  la  Bled. 

[No.  1081.] 

Submilied  under  Sid  BuU,  Apr.  ts,  1SS3. 

Deeided  May  7, 1883. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  tbe  Southern  District  of  Ohio. 
On  motions  to  advance,  to  dismiss  or  afBrra. 
Tbisaetion  was  brought  in  the  Superior  Court 
«f  Cincinnati,  by  the  appellee,  to  recover  poa- 
session  of  and  judgment  upon  certiUn  promis- 
•ory  uolea  for  sums  amounting  to  (OO.CMX). 


No**.— Remnciillif  cauw>inifl«r.d«t  nf  1S7S;  *«i- 
ttuMp.  eaetio(«toItemovalCaaea,l«t(l.S„XlLV., 


Afler  several  Terms  of  said  court  had  inter- 
vcned,  the  defendant  tiled  a  petition  for  the  re- 
moval of  the  cause  into  the  court  below,  ^uh- 
Ecqiienlly,  that  court  entered  ao  order  rcmniid- 
Ing  the  cause,  on  the  ground  tlial,  at  the  time 
of  Bllng  the  petition  fur  the  removal,  the  par- 
ties were  both  citizens  of  the  State  of  Onlo, 
whereiiponlhedefendantapiwalert  to  this  court. 

Mr.  T.  D.  Lincoln,  for  appellee.  In  stipiiort 

At  tbe  commencement  of  the  suit,  the  plaint- 
ifl  was  n  citizen  of  New  York,  hut  at  the  time 
of  Qling  the  petition  for  removal,  and  for  sev- 
enteen months  before,  both  parties  were  citizens 
of  Ohio. 

This  precise  ooestion,  so  far  as  we  can  find, 
has  never  lieen  determined  bv  any  court,  eicept 
by  JuiJgc  JJaxtcr.     9  Fed.  Rep..  540. 

We  do  not  find  that  the  very  question  here 
DOW  presented,  has  ever  l)ccn  IJcforc  this  court, 
thougli  Judge  Baxter,  in  his  opinion,  says  thai 
it  has  been  twice  presented  In  argument,  once 
in  Im.  Co.  X.  Pccliner.  65  U.  S..  m  (XXIV., 
421).  and  again  in  Bonilvrant  v.  Wal»,it,  103  U. 

s..  eas  (XXVI..  449). 

In  tbe  following  cases  it  has  been  dcciiled 
that  the  dtizensliip  in  different  Elates  inu:<t  be 
shown  at  tbe  time  tbe  suit  was  commenced.  Imt 
in  no  one  of  Ihem  was  there  any  intimation  that 
siieh  citizenship  must  not  continue  up  to  tbe 
time  of  tbe  filing  of  the  petition  for  removal, 

Beedey.  Clieen<-y.  5  Fed.  Kep.,  3H»  ;  Kadter 
V.  R.  B.  CS'.,6Fprl  Rep.,5;i/oWo»v.  7j.».  fi,., 
48  N,  Y,.  B;  T'ipley  v.  Martin,  118  Muss., aT3; 
Iiid.  n.  W.  Co.  V.  Rideg,  50  Ind..  «4. 

In  the  following  cases  It  has  l>cen  directly 
held  that  the  citizenship,  in  different  !?tatcs, 
must  be  at  tbe  place  of  nling  the  petition  for 
removal,  and  that  it  need  not  be  alleged  as  of 
the  commencement  of  the  suit. 

Weld  V.  Waid.  17  Blalcht, .  348;  McLean  t.  R. 
Co.,  18  Blatchf ,  317  ;  H.  R.  Co.  v.  MrCotnh,  ft 
Rep  .  568;  Jn'-l«)n  V. /n«.  €V>.,  8  Woods,  417; 
Johnton  V.  Monell,  1  Woolw..  307;  Ourtin  v. 
A-fter, 5  Fed.  Rep..3e«;  hu.  Co.  t.  Saettel.Zi 
Ohio  St.,  280;  Jacktnnx.  Jiim.  Co.,  60  Ga.  427; 
Nye  T.  R.  Co.,U  *un,  657 ;  DiU,  Rem.  of 
Causes,  sec  72,  p.  W;  MeGinnita  t.  White,  8 
Dill..  S54. 

Meurt.  Qoorgo  Hoadlsy,  E.  H.  Joha* 
•OB,  Edward  CoUton  and  Tliemae  Mo- 
DougaU,  for  appelbmt.  eonira, 

Mr.  ChitfJvitfeeWmitvAclWcTcAtbtopla- 
lOD  of  the  court: 

In  this  case,  tbe  court  below  decided  that  un- 
der tbe  Act  of  March  8.  18T5,  ch.  137  [18  Stat, 
at  L  ,  470],  there  could  not  be  a  removal  to  the 
Circuit  Court  of  the  United  Slate.',  of  a  suit  In 
a  state  court  between  parties  who  were  cili/cna 
of  different  States  when  the  suit  was  Iwgun,  if 
when  the  petilion  for  removal  was  filed  tiie  par- 
ties were  all  citizens  of  tbe  same  Slate.  To  re- 
verseanorder  remanding  a  suit  on  that  grouud, 
this  appeal  was  taken. 

Under  tbe  Judiciary  Act  of  1789,  sec.  13  [1 
Stat,  atL.,  78],  it  was  held  In  Jn*.  Co.  v.  Peek- 
ner,  95  U,  8.,1H3[XXIV.,  427],  that  there  could 
not  be  a  removal  unless  tbe  necessary  cilizen- 
ship  existed  when  the  suit  was  Licgun.  That 
Act  provided  only  for  a  removal  on  the  appli- 
cation of  the  defendant  when  the  plaintm  was 
a  citisen  of  tbe  State  in  which  Uie  ai 
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brooj^t,  and  the  defendut  «u  reqnind  to  flto 
blB  petltioD  for  remonl  at  the  lime  of  eDlertng 
bii  t^>peanDce  is  tJbe  Btat«  court  Under  nii£ 
drconulanoM,  cbaugea  of  dtlienshlp,  after  the 
■utt  wu  b^un  and  before  the  time  for  »pfij- 
IngfcM' a  removal,  would  not  often  occur. 

The  Act  of  1875  ia  radically  dUIerent  from 
anj  vhfch  preceded  It.  Under  Hut  Act  either 
partj  may  petition  for  removal  and  ndtber 
party  need  be  a  dUzen  of  the  State  In  which 
the  Suit  waa  brought.  The  material  language 
is  as  follow! : 

"That  anj  suit  of  a  dvU  ^_....v  _. .....  ...  ... 

[B4B1  •quitj.now  pending  or  hereafter  brought  in  any 
state  court,  *  *  *  in  which  there  shall  be 
a  conlroTenj  between  citizens  of  dlfCereot 
Statea,  •  •  •  either  party  may  remove  said 
tuU  Into  the  Circuit  Court  of  the  United  States 
for  the  proper  dlsliicl." 

In  order  to  obiain  the  removBl,  a  petition  there- 
for must  be  I31e4  in  the  stale  court  at  or  before 
the  term  at  which  the  cause  could  be  first  tried, 
and  before  the  trial.    In  the  prceent 


The  ccmstnictioD  of  the  Aa  Is  bj  no  me 
free  from  doubt,  but  on  full  cousidention 
are  of  opinion  that  the  reooirement  of  the  old 
law,  tfaat  the  necessary  citizenAip  should  exist 
when  the  suit  was  brought,  was  not  abolished. 
We  cannot  believe  it  wss  Intended  to  allow  a 
party  to  deprive  a  state  court  of  the  Juriadictlon 
it  has  once  rightfully  acquired  over  Mm  by 
cbaQsing  his  citizaDsmp  after  a  suit  is  begun, 
and  tlint  would  be  the  effect  of  the  law  ii  the 
right  of  removal  Is  made  to  depend  only  on  the 
citizenship  existing  at  the  time  a  removal  is  ap- 
plied for.  But  we  are  also  of  opinion  that  be- 
cause of  the  ezlendon  of  the  time  for  applying 
for  removal,  and  because  neilher  party  needbe 
a  dtiien  of  the  State  in  which  the  suit  ia  brought 
and  either  party  may  apply.  It  waa  the  Intenuoa 
to  provide  that  the  controvetay  should  be  be- 
tween dcizens  of  different  Stntca  at  the  time  of 
the  removal.  Id  this  way,  the  Jurisdiction  of 
the  Circuit  Court  of  thelJnIled  Slates  will  only 
Bttadi  when  there  thalf^be  a  controversy  l>e- 
tween  dtizena  of  dUTerent  Statea  at  the  time  the 
auit  ia  transferred,  and  theririit  to  the  transfer 
win  depend  on  the  dtisenship,  when  the  auit 
was  begun  and  when  the  petition  for  removal  is 
filed. 

We,  therefore,  bold  that  a  suit  cannot  be  re- 
moved fromastatecourt  under  the  ActoflSTS, 


petition  for  remoral  la  filed. 
T^  onlar  rtmanding  U«  mhm  it  nfflrmtd, 
Ttttteopf.  Teat: 

James  H.  HcKenney,  Oerfc,  Sup.  Conrt,  U.  B. 
Otcd-lU  D.  fl^np,  88L 


(See  B.  C,  Beporter^  ed..  B5a-<au 
fyritdielioK  otteertifieaU  of  Hti$'on  ^  opinion 
—eitil  and  erimival  pnocedingt—iitAxxa  corpus 
a  ei^  pncMding, 


of  oplnfoii,imlMB  there  has  tteeu  a  Itaial  Judrmnii 
Id  tMelrealteonrt;  but.lf  ItlsseiimliiBlproceeik 
tOM,  It  bM  before  Judcmeat. 
X  ProoeadlncatoentoieeclvUrlKbtiarealvflpTo- 


ilnsl  pmseeutfoD  utalnat 
•  wUoh  be  hae  obuaaed 


■■  When  than  la  - r 

ane^awrltofkabaaicorpii*  wluohl 

to  Inquire  Into  the  legalRT  of  bis  d 

OD.  Is  ooC  a  proceadbia  in  tbst  praseoutlon,  tmt  I*  > 
new  suit  to  enfOrae  a  elvU  right. 

i.  WbereapetmoDSrohdmaUiattbeOiniatlttitkMt 
and  a  Tieaw  of  the  nulled  Biaua  give  blm  tbe 
rltbtto  hlsUbwty.  aotwUhatandlutbeohane  that 
has  been  made  asalnat  bim,  andSe  has  oMatnad 
Judicial  prooess  to  enfoiee  that  riabt.  tbe  piooeed- 
iDKoahlanrtiSBdvll  prooaadlnc,  notwfibaUnd- 
iDs  bn  objeot  U,  br  meana  ^  K,  to  get  telewad 
tram  oiNtodr  tnidsra  crlmlnd  proascuaon. 

[No.  12S0.] 

Aftwneti  and  KtimiOtd  Mar.  19, 1883.     i)«- 

a'tlAl  Hag  7,  1883. 

ON  a  certificate  of  divialon  In  opinion  belweeik 
the  Judges  of  the  Circuit  Court  for  the 
District  of  California. 

On  January  16,  188S,  Tom  Tong,  the  ncU- 
tloner,  a  native  of  ChJna,and  anbject  of  the  Em- 
peror, peUtloned  the  Circuit  Court  of  tbeDla- 
tiict  of  California  for  a  writ  of  habm  mmu, 
alleging  that  be  was  In  custody  and  unlawruny 
imprlaoned  and  restrained  of  bis  liberty  in  con- 
travention of  the  Constitution  of  tbe  United 
States  and  of  a  certain  Treaty  entered  Into  be- 
tween the  Emperor  of  China  and  the  Qovern- 
mant  of  the  United  Sutei,  of  February  S,  ISTO, 


and  detlgnated  asorder  Ho.  1091,regulatlDg  tlic 
licensing,  establishment  and  maintenance  of 
public  laundries  and  public  ws^taouaca  within 
certain  limits  In  the  City  of  San  Fnncisco. 
That  the  ordinance  was  enacted,  not  for  any 
legitimate  police  regulation  or  sanitary  pur- 
pose, but  for  the  purpose  and  with  the  Intent 
of  excluding  the  subjects  of  the  Emperor  from 
carrying  on  or  conducting  the  business  of  a 
laundry  within  certain  limits  of  said  City  of 
Ban  Francisco;  that  he  b  ready  and  willing  to 
pay  the  license  fees  provided  by  the  ordinnnce 
of  said  board  of  supervlaoia,  and  to  pay  all  law- 
ful charges,  taxes,  licenses  or  assessments  re- 
quired by  tne  laws  of  the  Stale  of  California 
or  the  laws  of  the  United  Statea,  in  order  to 
carry  on  and  conductthe  business  of  alauodry; 
that  said  l>oard  of  supervisors  will  not  grant 
nor  permit  any  of  tiie  officers  in  the  ordinance 
apecifled  to  grant  to  bim  any  of  the  authoriia- 
tions  mentioned  In  It;  that,  while  ao  unable  to 
procure  tbe  aulhorliatlons  mentioned  and  re- 
quired by  the  ordinance,  and  while  he  wna 
lawfully  carrying  on  and  conducting  his  husi- 
ocGB  of  laundry  In  snid  City  and  County  of  San 
Prandsco,  on  the  15lb  of  January,  1888.  one 
James  Oalbrallh  filed  a  complaint  In  writing 
In  the  police  Judge's  court  in  stud  City  and 
County  of  Son  Francisco;  that  a  warrant,  lu  du« 
form  of  law  Issued  on  said  complaint  and  un- 
der and  by  virtue  of  such  warrant,  he  is  un- 
lawfully imprisoned  and  restrained  of  hia  lib- 


i  by  Google 


Ex  pAvn:  Tom  Tono. 


WM  bmed, 

Hog  up  that  tbe  petitkmer  wai  iMtniocd  and 

ImpriMmed  midw  ud  bf  vlrtua  erf  the  wamnt 

allend  in  the  appHoMlon. 

Tbe  ewe  ma  then  aq 

■abmltted  to  the  ecntil,  v _._ 

Diitrlct  Judna,  betngoppoaed  taopbAm.eer- 
tilled  Uiat  the;  wen  cfqioaed  upon  the  (<uknr- 


in^p. 


.  Whether,  upon  the  facta  atated  fa  the  pe- 
tition filed  In  tUa  case,  a  writ  of  Aaiau  wrpw, 
ou^  to  have  been  taaued  b;  thU  court,  aoeord- 
tog  U>  the  prafcr  of  Mid  petition. 

8.  Whether,  upon  tbe  facta  stated  In  the  pe- 
tition, and  in  TMum  lo  the  writ  lasned  herein, 
■aid  petitioner  ouj^t  to  be  dlachaiged  from 
cnatody. 

8.  whether,  MtumloK  said  ordinance  aet  out 
In  the  peUtioD  herein  tobe  roH,  the  petitioner 
b  in  cuitody  In  Tiolalkm  of  the  Constitution, 
or  of  a  law  or  treaty  of  the  United  Statea  with- 
in the  meanlugoi  aectlOD  708  of  tbe  Revlaed 
Btatutea  of ,the  United  Statee,  and  whether  he 
otiffht  to  be  diadiarged  on  that  ground. 

C  Whether,  assumlar  aald  ordinance  to  bo 
*^d,  the  court  ia  forbtMea  to  diacharge  the  pe- 
titioner, bj  the  proviiiona  of  lectSon  768  of  ue 
Reriaed  Statutes  of  tiie  United  SUtea. 


Bee.  7S8,  R.  S.;  JBtparte  OrMjM,  8  Woodi 
7.  C),  480:  Inn  Wong  Tung  Quw,  S  Bawv., 
a-,  &  parte  Turner,  S  Wooda  TO.  OX  SID. 
Ihmr*.  I^  D.  UMmmr  and  J.  D.  »imtan, 
Dr  respondent: 

Thencli  atated  fn  the  petition  did  not  Justi- 
tj  the  ianiance  of  the  writ. 

CUite- T.  Atff,  8  DaU.,  880;  SaUerUtT.Mat- 
ttaiMM,  S  PeL,  880 ;  Jaekin  t.  Lampkire,  S 

Kr.  OM^Juttiee  W»ito  ddlTeied  tbe  opin- 
ion of  the  court: 

Thlalaa  wrltof  AaAeMtfMTuaauedoatof  the 
Oitcuit  Court  of  the  United  Statea  for  the  Dle- 
trtet  of  Calif  omia  by  the  petitioner,  Tom  Tong, 
a  Bubject  of  the  Emperor  of  China,  for  the  pur- 
poee  of  an  Inquiry  into  the  legalltf  of  hta  deten- 


order  or  ordinance  of  the  board  of  superviaoia 
of  audi  dty  and  county  leguUting  the  llcena- 
Ing,  etc,  of  iniblic  ]aun£lea.  and  the  caae 


mplytagw 
nilariy  dti 


a imiUriy  dtuated  are  entiUed  abaolutely  to  a 

license  tor ""' — '" —  *■""  -""  ' 

It  in  the  dl 


on  nan) 

log  a  permit,  or  mihoilzlng  tba  Issue  of  a  11 
cense,  the  ordinance  on^  allowing  the  board 
of  taperriaoia  to  pasa  a  resolution  granting 
audi  permit,  or  autborldng  llu  issue  of  ■  11- 
cenae,  lu  its  diaoretkm,  after  the  aptdlcant  has 
performed  all  the  ccwditlona  preacribed  by 
said  ordinance,  wllbout  "nlHiig  it  obligatory 
upon  the  board  to  pass  such  rew>lution. 

6.  Whether  the  ordinance  aet  out  In  the  pe- 
tition fa  void,  <u  the  ground  that  Itla  unneson- 
able  In  Its  requirements,  or  upon  any  other 
groosd  apparent  upon  the  bee  of  the  ordi- 
nance, <k  appearing  in  the  petition  and  return, 
(« In  tha  record  hrann. 

3bm$.  B.  F.  PUU^  BaU  ■*i-*'"Tlt- 
and  Thoma*  Simtnons,  for  petilkmer: 

1.  The  United  Statea  had  oonatitotlonal 
power  and  suUiority  to  mter  Into  tbe  Treaty 
with  the  Emperor  of  China,  almdy  referred  k>, 
and  that  Treaty  fa  the  Supreme  law  of  the 
land. 

2.  The  Treaty  snarantted  to  the  petitioner 
the  right  to  exocue  hb  TOcaUoo,  and  the 


e  Treaty  and  the  ConstitutlCH)  of 

the  United  States. 

8.  That,  being  held  In  custody  for  vlobtiun 
of  the  provbiDnB  of  the  ordinance,  thus  In  cou- 
travoitlon  of  the  [uvvfaloiis  of  tbe  Treaty,  be 
b  In  cDstodj  In  Tiolatlon  of  the  Oonatitution 
of  the  United  Statea,  and  of  the  provisloi 
the  Treaty. 

1.  That,  being  thus  unlawfully  retrained  of 
hb  Ubnty,  the  drcolt  court  had  bwfulf' - 
diction  to  award  the  writ  and  diacbarge  a 


comee  iMn.beRire  judgment  below,on  a  certifi- 
cate of  dlTlsionof  oputlon  between  the  Judgea 
holding  the  court  aa  tocotaln  questions  which 


a  Tmtv  between  the  United  Stales  and  the  Em- 
peror of  China. 

A.  queation  which  meets  us  at  the  outset  b,  [BMl 
whetherwe  have  ]urbdlctlon;and  that  depends 
00  whether  the  proceeding  bio  be  treated  aa 
dva  or  criminal.  Section  800  of  the  Berised 
Statutee  provldea  that  whenerer.  In  any  dvn 
suit  or  proceeding  in  a  circuit  court,  there  oc- 
eun  a  difference  of  o^didoD  between  the  Judges 
holding  the  court  as  to  any  matter  to  be  dedded, 
ruled  or  ordered,  the  omnlon  of  Uie  preddlog 
judge  shall  preToil  and  De  considered  the  oi>in- 
Ion  of  the  court  for  the  time  being;  and  section 
662,  titat  when  final  Judgment  or  decree  fa  ren- 
dered, tbe  pcdnts  of  oisagreement  shall  be  certi- 
fied and  entered  of  record  under  tbe  direction 
of  the  Judgea.  That  being  done,  the  Judgment 
or  decree  may,  under  the  proTblona  of  seclton 
608,  be  brought  here  for  rerlew  by  writ  of  er- 
ror or  afqieal,  as  the  caae  mar  be. 

By  section  681  It  b  provided  that  whenever 
any  question  occura  on  the  trial  or  hearing  of 
any  crindnal  proceeding  before  a  drcult  oourt 
and  the  Judgea  are  divided  in  opinion,  the  point 
on  which  they  dfaagree  shall,  during  the  same 
term,  upon  the  request  of  diher  par^,  or  of 
their  counid,  be  stated  under  the  direction  of 
the  Judgea  uid  ontifled  under  the  seal  of  the 
court  to  this  court  at  tb  next  seaahm. 

It  foUowL  from  tbeae  provUons  of  the  stat- 
utee, that.  If  thb  fa  a  dvll  suit  or  proceeding, 
we  ban  no  Juriadlctlon,  aa  there  ua  been  no 
---"--'jffloentln tbedrcultcour  "— "  ••'•■- 
u  i»oceedlDg,  we  have. 


right  of  persona]  liberty.  Besortlohsometimea 
beoomea  necessary,  because  of  what  b  dime  to 
enforce  laws  for  the  pi    "'        -    -     ■      -  -^  - 


into  the  right  to  UbeitT  notwilhatanding  tbe 
Froceedugs  to  aanra  tiiH  rl^ta  are 

ib.Googlc 
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Sdpbxk>  Codbt  or  thb  Vktiwd  Sn.na. 


Oct.  Term, 


civil  pniceedliigB,  uid  proceadloKB  (or  tbeinui- 
isliment  of  crimei  are  crln^uT  pniceedfun. 
Id  the  present  case  UMpetiUoner  Is  held  under 
criminal  process.  Tbe  proaecutioD  sgrnlDst 
him  is  tk  criminal  prosecution,  but  the  writ  of 
AdisM  eorpvt  which  ha  has  obtained  Is  not  a 
proceeding  In  that  prosecution.  On  the  con- 
trarj,  Itbanewsuithrou^t  by  him  to  enforce 
rSMl  a  dvil  right,  which  lie  clainu,  as  against  those 
who  are  holding  Urn  In  custody,  undei  the 
criminal  process.  If  he  falls  to  establish  his 
right  to  bis  liberty,  he  may  be  detained  for  trial 
for  the  offense;  but,  if  he  succeeds,  he  must  be 
discharged  from  custody.  The  proceeding  Is 
one,  In^tuled  by  himself  for  his  liberty,  not 
by  the  govemmeulto  punish  him  for  his  crime. 
'Hds  pStiooer  Glaims  that  tbe  Conatitntlon  and 
Treaty  of  the  United  States  give  him  the 


_.,_,._...._..,..„..  .  .  m  custody 
under  a  criminal  prosecution.  It  was  said  by 
ChbfJvMe*  Marshall,  speaking  for  the  court, 
as  long  ago  as  2b  parte  &>IIman,  4  Crunch, 101: 
"  The  question  whether  the  individual  Bhall  be 
Imprisoned  Is  always  distinct  from  the  q^uesUon 
whether  he  shall  be  convicted  or  acquitted  of 
the  charge  on  which  he  is  lo  be  tried,  and  there- 
fore these  quesUona  are  sepanted,  and  may  be 
decided  in  different  courts." 

The  questions  that  may  be  certified  to 
adivisloD  of  opinioD  before  ludgmenl  are  those 
which  occur  on  the  trial  or  heanng  of  a  crimi- 
nal proceeding  before  a  circuit  courL  /(  /ui- 
iow*  Uiai  we  eannot  taJce^uritdieti</n  of  t/it  earn  t  n 
iU  pretttUform  and  it  u,  eoTueguentl]/, remanded 
to  w  drettil  Covrt  forfufllurprMitdingt  aa- 


Dissenting,  Mr.  JutUte  MUUr. 

OKad-U0U.&,M. 


[564]    KEW  JERSET  ZINO  COHPANT,  Bf. 


CHARLES  W.  TROTTER. 


F  ERROR  U>  tbe  Circuit  CouK  of  tbe  United 
States  for  the  District  of  Now  Jersey. 

The  hialory  and  facia  of  the  case  appear  in 
the  opinion  of  (be  court. 

On  motions  to  dlnniia  for  want  of  Jurisdlclio  j 
and  loafflnn. 

Memn.  CortUwdt  ParlMr  and  Rlehsud 
W.  Parker,  (or  defendant  in  error,  in  sup- 
port of  motiona. 

Mr,  John  Unn,  for  plaintiff  in  error,  tfntra, 

Mr.  On^JiMffMW«it«  delivered  the  opio- 
Ion  of  the  court: 

This  was  an  action  of  trespass  brought  by 
Trotter  to  recover  damages  of  the  New  Jersey 
Zinc  Company  for  eoteringon  bis  lands  and  die- 
^ng  up  and  canyingaway  a  quantity  of  fntnE- 
nntte  ore.  There  were  three  counts  in  the  dec- 
laration: two  ifuaT»  etatuwa  frtgit,  and  one  da 
botiit  atpcrtaiii.  The  plea  was,  not  guilty.  No 
other  issue  WDs  raised  by  tlie  pleadings.  Neither 
party  set  up  title,  so  that  the  only  matter  in  dis- 
pute was  the  liability  of  the  Zinc  Compnny  to 
pay  for  the  ore  which  It  was  alleged  had  been 
wrongfully  taken  and  carried  awajr.  Tmtlei  [B6S] 
recovered  a  judcment  for  ^3.320  diunagcs  and 
¥752.2.^  costs  of  suit.  Prom  that  Judgment  the 
Zinc  Company  brouglit  this  writ  of  error,  which 
Trotter  now  moves  to  diarniss  because  the  value 
of  the  matter  In  dispute  does  not  exceed  ^.000. 

As  we  decided  at  the  present  Term,  in  IRttnn 
Diekiiuon  ]ant«,  688],  our  Jurisdiction  is  do- 

rmincd  by  Ine  value  of  the  matter  In  dispute 
in  this  court,  and  tbe  matter  in  dispute  here  in 
the  present  case  la  the  judgment  below  for  less 
than  |0,000.  II  nuiy  be  ttst  the  question  act 
ually  litigated  below  related  to  the  title  of  the 
parties  to  the  land  from  which  the  ore  in  coo- 
troven^  was  taken,  and  that  the  verdict  will  be 
conclunve  on  that  question  as  an  estoppel  in 
some  other  case,  hut,  as  was  also  said  at  the 
present  Term,  In  Rgin  t.  MariliaO  {ante,  3401. 
for  the  purpose  of  est! mating  the  value  on  whicn 
our  jurisdiction  depends,  reference  can  only  be 
Itad  to  Ihe  niatlar  actuallr  In  dispute  in  the  par- 
ticular cause  In  which  lite  Judgment  to  be  re- 
viewed was  rendered,  and  we  are  not  permitted 
to  consider  the  collateral  effect  of  the  judgment 
In  another  suit  between  the  same  or  other  par- 
tlea.  It  la  the  money  value  of  what  baa  been 
actually  adjudged  Id  the  causetbat  Is  lobe  tak- 
en into  the  account,  not  the  probative  force  of 
the  Judgment  in  some  other  suit.  Here  the  thing 
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and  the  only  tbing  adjudged  Is  that  the  Zinc 
Company  was  guilty  of  the  particular  traepaaa 
complained  of,  and  must  pay  Trotter  $8,820  for 


taken  away.    Had  the  Zinc  Company 

pleaded  title  to  the  land  from  which  tbe  ore  waa 
taken,  and  Issue  bad  been  Joined  on  that  plen^ 
a  different  question  would  have  been  presented. 
In  that  way.  the  land  might  have  been  made 
the  matter  for  adjudication,  and  thus  the  ma^ 
ter  In  dispute  on  uie  record.  But,  as  thia  case 
sUnda,  only  the  poaaesalon  of  Trotter  and  hb 
right  to  the  ore  are  involved.  It  may  be  that, 
in  order  to  And  possession  in  Trotter,  the  Jury 
were  compelled  to  Bnd  that  he  had  title  lo  the 
land,  and  thai  In  this  way  the  verdict  and  tbe 


feet  of  the  judgment. 
7%«  motion  &  ditmim  it  sfranted. 
•Stneeopj.   Test; 

James  H.  UcKenner,  Clerk,  Sup.  Cbort.  U,  I, 
M  Vol.  108.  108  tl.  8. 
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THE   DEOISION'S 


Supreme  Court  of  the  United  States, 


AT  OCTOBER  TERM,  1883. 


[11       8AJIDEL  OSBORNE,  Jr.,  Fff,  in  Ar., 


(Bm  B.  <X,  Baporter'B  ed.,  L 1) 

Ootmti/  btmdi,  for  uAa(  purTXWM  itned. 

A  iMun  OTltt  mm  k  not  •  work  of  luteniAl  Im. 
nrOT«nMDt,  witUn  bbe  uwiJdb  of  ths  8latuU  of 
HebiMka,  autboiUnff  oounUeato  famie  bondi  u>  Bid 


Id  Ux  ooiMtiuciUon  of  mar  work  of  InUnial  Ii 


Pr  ERROR  to  the  CircuK  Court  of  the  United 
States  for  the  District  of  Nebraska. 
The  bistorj  and  facts  of  tlM  CMe  vpptat  in 
tbe  opinion  of  the  court. 


and  John  H.  An«B,  for  plalotiS  In  ei 

Jfatrt.  John  Donlphka  and  John  ^ 
BacftB.  tor  defendant  in  error. 

Mr.  Jv*tioe  Hfl*B  deUrend  the  opinion  of 
lbs  court: 

Thli  caae  waa  decided  M  the  taat  Tern  ^  thla 
court,  and  it  reported  In  106  U.  B.,  181  ~ 
lES].  We  there  held  that  a  iteam 


J.  B.,  181  [am 
ngnst  millw 


^g  of  Ibe  Statute    _  

February  IS,  1860,  authorizing  countiea,  dttee 
and  pmclncla  of  organized  countfee  "  To  litne 
bondi  to  aid  io  the  conatractlon  of  any  railroad 
or  other  workof  Internal  improvement"  Itwaa 
alao  Bald  that  the  court  waa  not  luatlfled  bj  auT- 
Uiing  In  BurUit/Um  t.  Saatbg.  H  U.  B.,  810 
[XXXT.,  101],  or  in  the  decisions  of  the  courts 
IBl  of  Nebraska,  "In  holdingtbat  a  steam  or  other 
Und  of  grist  mlU  is  of  the  class  of  Internal  im- 
pTOTementi  which  munldpBl  townships  in  that 
Stateareempowered.bj  tbe  statute  in  question, 
to  aid  br  an  issue  of  bonds." 

A  petttion  for  rehearing  was  flled  near  tbe 
doee  of  the  last  Term,  calling  our  attention  ' 


mentioiwd  statute.  The  judgment  was  luspend- 


rule  that  a  water  grist  mill  Is  a  work  of  Inlei  _ 
Improrement  within  tbe  meaning  of  the  statut« 
In  question.  But  tbe  court  takes  care  to  say: 
"  In  our  view  there  is  a  clear  distinction  between 
aiding  the  development  of  tbe  water  power  ot 
the  State;  a  power  Ibat  is  continuing  In  Its  nat- 
ure and  maj  be  used  without  cost  or  expense 
and  must  be  used  at  certain  points  on  a  stream 
where  a  dam  can  be  erected  and  power  obtained, 
and  a  mill  propelled  by  steam  that  must  be  at- 
tended with  aoontlnnausooat  fortvel,  audmay 
at  anytime  be  mored  to  anotherlocalltf."  Bo 
far  from  tbe  decision  of  the  state  court  furnish- 
ing any  ground  for  a  rebearing.  It  Is  an  autbo^ 

j._  1 .  _#  ii...  construction  of  tbe  Aet 

■  steam  grist  mills  from 
'-  aid  of. 

teed  counUes  are,  by  that  statute,  autbomed 
to  issue  their  bonds. 
TAt  rehearing  it  ianitd. 
Truaoopjr.    T^et: 

JaniMH.  MaKtoDBT,  aeA,Bap,  Court,  U.B. 
aied-lU  U.  Sh  I. 


CIVIL  RIGHTS  CASES. 
UnTKD  States,  F\ff., 

MuHRAT  Staxist, 

ON  a  certiflcate  of  dlTisloo  in  opinion  between 
the  Judges  of  tbe  Circuit  Court  ot  tbe  Unit- 
ed Stalea  for  the  District  of  Kansas. 

Dbitzd  Statxs,  Ptf,  in  Brr., 

HioKAKL  Rtax. 

F  ERROR  to  the  Clroult  Courtottbe  United 
Statea  for  the  District  tA  California. 


ibvGoOgl?' 


Snraxnx  Couar  of  the  Ukith>  Sixnta, 


VmrTKD  Stathi,  PV., 
SucnxL  NtcBou, 

OK  a  certUcatfl  of  divitkoi  Id  opinion  between 
the  Judgee  of  the  CIrcultCouit  of  the  Unit- 
ed Statei  for  the  Weateni  DlBtrict  of  UlaBonrL 


UnnD  Statbs,  fff,, 

t. 
Baxuel  D.  SraaLSTOii. 

ON  a  certiflcate  of  dlvUon  In  o|dnIon  between 
the  Judga  of  the  (^rcuit  Court  of  the  Unil- 
•d  Stateefor  the  Southeni  District  of  New  York. 


BtCHABD  A.  RcmneoH  ahd  Ballh  J.  Romit- 
•OF.  U«  wife,  Ptt^  in  Brr.. 


L  Sutea  forlhe  Western  District  (rf  TennesMO. 
(See  B.  C  Baportar^  ed., »«.) 


•tTbelstaadUs* . 

pSMBi  Hand!  L  Ifft,  are  naoonstieutloDal  ei 

meoMsa  applied  to  tban ""-' ■--*- 

SSriiBd  alUer  br  the  IM 


brtbeUttiarUtfa  J 


■dcmted  br  OmneN  tor  aatoretaf  H  Is  not  Urttt 
leiWaUoB  OQ  Iba  matters  teveotlnt  whloh  the 
BtatM  anpmhlMled  bom  v^dnc  or  enftmUvoer* 
tain  lawi^  or  doing  eertain  aett,  but  Is  swTMHBa  l«r- 
WatlMi,  atwh  as  maj  ba  aeoaimrr  or  proper  for 
aoanteraoUnr  andredresslnrBa  eOeotof  snob  lawi 
oraois. 
^JL  The  Utt  ^DHidmsnt  relfSes  onlj  to  elaverj  and 


mbrMr.  Juatlc*  Bkahuk. 


inv.  a 

I.Google 


1881. 


OiTiL  RtsBn  Oai 


M  U.  8.,  1W(XXnr,  M);  A  A  a>.  T.  CWmum. 
H  U.  B..  181,  tuUJXXiy..  im;  fihw  t.  U.8.. 
IS  WmlL,  sei  (80  D.  S.,  ZX,  VSSy.S.  ACb.  t. 
Avwn,  17WtU.,Mt(e4U.  8,^X21.,  VtSiuBaO 
T.  DeOuir.  S6  U.  8..  466  (XXIY..  B47);  filraw- 
Ar  T.  Wtd  ra.,  100  U.  8..  808  fKyT.,  «««i 
A nirti  Fa.,  100  U.  a.,  SWrXZV.,  670);  Jfo. 
▼.  Ltuit,  101  tl.  8.,  29JXXY.,  SW;  Acol  <r. 
HA,  lOS  tJ.  8.,  870  (XXVL,  1W7). ) 
Upon  tba  whole,  tiuM  omi  dedde,  that: 
1.  Tbs  ISUi  Amendment  forUdi  mil  aottt  of 
iDT^unUij  mnonal  aerrltode,  except  penal  u 
to  all  KHts  u  meo,  the  word  eervitude  taktog 
MHoe  odor  ftrom  Ibe  hlatarical  [act  that  the  Unit 
ed  8iatee  was  then  engaged  la  dealing  with  Afri- 
can alaTOT,  u  well  aairom  tbeaigoiflcatioDof 


prerionilf  ezItUng: 

2.  The  14th  Amendment  exprenee  iwoUU- 
tlons  and,  oonaequeDtly,  Im^iet  com^onding 
paddTe  ImmuoiUea,  limiting  atate  actioD  onlT, 
incloding  in  saoh  acUoo,  howeTer,  action  by  all 
„„^ , u„  ..j.,.^ J  ^..^. 

cial.  „      . 

8.  The  14th  Amendment  wanantaleglBlatlon 
bv  Conm«  ponMiiiig  vkilatiMuof  the  immu- 
nldea  tEieretv  •ecnrad.  wbco  committed  by 
agODti  of  Slatea  In  the  diacharge  of  miniBterid 
tunction& 

Refetrtng  to  the  indictment  againat  Nlchob, 
It^ipMii: 

1.  That  the  right  violated  by  him,  bdug  bt- 
dced  of  the  aame  daaa  aa  that  riolaled  b;  Stan- 
lej  and  t^  Hamilton,  la  the  right  of  locomotion; 

S.  Thi^  In  violating  this,  nichoU  did  not  act 


in  a  capad^  ezdnilTdj  jaivaie,  bnt 
n>ledtoapnUicu•^alla.-  -  -  •  ' 
UoMate)  bteieaL 

Upon  behalf  of  On  United  Statea  it  b,  Ihera- 
fore^  tubailtted.  alao,  that: 

8.  Beatralnt  upon  the  ri^t  of  locomotion  waa 
a  wdl  known  ftettue  of  the  tivrtaj  aboliahad 
by  the  18th  AmeodmenL 

4.  Qrantiiig,  that  by  Innriuntair  Mrrltode  aa 
prohiUted  bf  the  18th  Amendment,  i«  intended 
aome  inattttttioD,  mi..- cuMom,  etc,  of  that  aoit, 
and  primarily,  mere  ecattered  treapaaiBi  againat 
Uber^,  oommitied  bw  private  penona;  jet,  con> 
iideiing  what  muat  be  the  lodal  tendent^  in  at 
least  urge  parta  of  the  oountiT,  it  ia  "appro- 
— ' — '-  -'-'-''—[ "  ggalDM  (ua  an  Institution  to 
n  bj  prime  penona  which.  In 
the  lij^t  of  our  hlaEDrr,  maj  reaionablv  be  ap; 
prehnded  to  tend,  on  account  of  It>  beuig  Ind- 
dental  to  ^uoM  public  occupatlona,  to  create  an 


least  large  parta  of 
priatekfiautlon"! 
forbid  an  V  aetioa  b 


C.  Therefore,  the  above  Act  of  18T5,  in  pro- 
hibiting penona  from  violating  the  rights  of 
other  peraoaa  to  the  full  and  equal  eotoj-ment 
of  the  aocot^modatlons  of  inna  and  public  coo- 
veTancea,  for  anj  reason  turning  merely  upon 
the  race  or  color  of  the  latlar,  partakea  of  the 
■peciflc  character  of  certain  contemporaneous, 
solemn  and  effective  action  by  the  United  States 
to  which  It  was  a  aequel,  and  Is  constitutional. 

The  following  lean  abstract  of  portions  of  tbe 
brief  prepared  and  01«d  bereio  In  I87V  by 
Chariea  Deveu,  then  .iay-Otn., and  EdwhiB. 
Smith,  then  AM.  Am-Om..- 

v  provided  lor  the  accoDunodatloD  of 


merce,  Whldi  It  was  the  provhceof  the  United 
States  to  ululate  even  uika  to  tbe  ttesA 
Amendments  to  (he  CoDsatutioiL 

Tbe  relation  of  Innkeepen  to  tbe  State  dif. 
fen  bom  that  of  a  man  engaged  In  tbe  mom 
common  avocations  cf  Ufa.  11m  former  la  re- 
quired to  fomlib  the  aoeommodations  itf  his  Inn 
to  afl  weD  behaved  comen  who  are  ivepand  to 
pay  the  customary  rwilar  price. 

This  bti^esa  and  that  of  oonductimt  a  theater 
are  carried  on  under  licenae  &om  m  State, 
through  the  intermediate  anac?  of  municipal 
auUumty,  which  iapartof  tae  machinery  of  the 
Stale,  behig  delegated  to  this  extent  irith  tbe 
powv  of  Qe  State.  This  Is  because  tbe  busi- 
ness to  Im  carried  on  la  ^wuf  public  in  its  nature, 
and  for  the  general  accommodation  of  tbe  peo- 

For  this  leaaon  Congress  has  the  right  to  pnv 
hlbit  any  diacriminatlons  uainst  persons  ally- 
ing fw  admission  to  an  un  or  theater,  msmI 
upon  no^  odor  or  previoua  condltloa  of  acrvi- 
tude. 

Equally  befwe  tbe  law  la  the  privilege  of 
Ammcan  dtlienshlp,  confened  bjtheNaUon* 


Wafl.,  n  ffl8  U.  a,  XXL,  40»);  O*.  A  v.  Axse, 
M  U.  S.,314,  81?  (XXm.,  MS,  664)— where 
tbe  court  s^ys  that  appropriate  legislation  "Hay 
be  varied  to  meet  the  neceasltlea  ot  the  pattici^ 
Iv  right  to  he  protected," 

The  ezcluaion  complained  of  In  the  causes  at 

u-  were  becsnse  of  the  race  and  recent  servile 
-judittonof tbepersonsexdnded,  llielawfoT> 
bidding  such  excludoo,  for  such  motive.  Is  "§;p- 
proprlate  to  elbce  the  existence  of  anV  conse- 
quence or  leddunm  of  slavery."  Hon.F.T.FrD- 
mighuysen.  In  debate  on  Ibis  BOL  ToL  8,  Cong. 

3C.,  pt  4,  fhet  session,  ForVr-lidrd  Ongress. 

84U.  At  tbe  bottom  of  uie  same  p^  he 
cites  the  ^vffhter  Bnm  0am,  as  bdiung  that 
"  Freedom  firam  ^scrimination  la  one  of  the 
sAU  ot  United  Sutcs  ddiensUp." 

What  the  United  States  had  tbe  ri^t  to  ^ve, 
H  necessarily  has  the  right  and  duty  to  preaerve 
"td  protect 

We  tiannot  L 
States  to  procure  needeo  „ 
action  by  the  grand  ]nriea  of  the  State. 
must  necessarily  prosecute  directly  those  offend* 
era  who  deny,  on  account  of  race  or  cdor,  tba 
equality  which  tbe  Constltutloo  guaranties. 

It  would  be  strange  If  language  avowedly 
chosen  to  effect  a  deafa«d  object,  and  deemed 
apt  for  that  purpose  by  a  large  majority.  If  not 
everybody.  In  each  House  of  Congress,  should 
now  be  held  by  the  court  not  such  as  to  accom- 
plidi  the  end  contemplated.  The  intent  of  the 
legislutoi  would  not  then  be  the  law. 

Itutn.  Wm.  M.  Bawdo^h  and  rsamor* 
BeaU,  for  plaintiffs  In  error  in  No.  88. 

Our  case  Involves  the  ri^ts  of  a  cHizen  of  one 

aietrave]lDg"*~ "' *■"' — "*" 

tbrougli  anolh 
intra  place  Id  I 

far  as  the  Act  of  Congreas  spplies  to  such  a  caa^ 
the  power  to  pass  It  ts  beyond  question.  Ind» 
penacntly  of  the  "power  to  eoforce  by  appro- 
priate halation"  the  14th  Amendment,  then 
are,  sa  we  concdve,  at  least  two  other  dausrs 
of  the  Constitution  on  clilier  of  which  tbe  Ad 
may  rest    The  flnt  is  the  power  in  Congress 


Stsietrave]lDg"t)ya  putjlc  conveyance  bv  land  " 
tbrough  another  State,  for  the  purpose  of  reach- 
intr  a  place  In  a  third  Sute.  We  muntatn  that  ac 


1.  Google 


BvrmMMM  CotntT  or  rai  UnrxD  Statu. 


alfotl 


tanga]MleexaBnu)Ke  with  fbnlniN*iloiii,  u>d 
•moDg  tlM  Mnni  Sum;  artlcu  1,  section  " 
ckoN  9;  ud  ths  oQwr  li  the  piOTialMi  tb 
"TlM  ddaeu  of  <Kh StMe  ihall  be  entitled 
nil  the  ifflTilegM  tad  Inunnnttlei  ot  dtizeiiB  In 
the  NTtnl  Stntee."  AzUcle  17.,  mc  8.  Tbeee 
provUone,  talun  in  ooonection  with  the  gnnt 
of  "nil  legJakUve  powei^  to  Oongren  hrtlcle 
1,  eec.  1),  nad  tba  power  "  To  make  aO  Inwi 
which  ■hnll  be  neovmrr  ud  proper  for  cnnj* 

g  into  execulkn  the  lorHtdiix  powen,  and 

fotber  powen  veited  bj  Vm  Ckinetltution  In 
_ie  OoTeniinent  of  the  UDUed  States,  or  in  uv 
(leputment  or  offloer  thereof  (aitlde  1,  lec.  8, 
cttUBelB),wenl>mlt,leaTe  re^Uttle  room  for 
aigunMDt. 

b  Prigff  T.  A.,  1«  FeL,  S80,  It  WM  dedded 
that  where  the  Ocoutitntion  gnuantlei  a  rla4it, 
CoDgrata  la  empowered  to  pass  the  leglilaBon 
•ppnMffiale  to  gire  effect  to  that  rlriit. 

lLaiMt,Ablmanr.  BeolUJit  How^  HMfln 
U.  S.,  rVl,  leS);  V.  &  t.  Sem,  02  if.  QjilA 
(XXm.,  BW);  Sfnw&TT.  W.  To..  100  D.  8. 
808  CSir.,  M4). 

But,  whether  Hn.  RoUnson'a  rigbta  in  thl> 
— e  were  created  by  the  Conatituuon  or  onlj 


guarantied  by  it,  we  (ubmlt,  in  either  event, 

that  the  Act  of  OongrcM,  so  far  a>  ft  motecta 

u  BattT.I)eCvir, 


A  the  Act  of  GongrcM,  so  far  a>  ft 
tbem> within theCoDBtltutioa  BoUt. 
SS  U.  S.,  48S  OCXIV.,  647);  Anjooote  Tel.  Vo. 
r.W.U.  7W.%,«6U.  S.,  ip^XIV.,  70«. 

JfrMtn.  W.x.CHnmMandD.  ^iWm, 
for  defendants  f  n  error  in  No.  28,  did  not  argue 
the  oonedtuOonal  quertloii,  r'-'-'- -  "^- -^ -'- 
case  wa»  not  within  the  Act 

The  other  defendant!  were  not  reinesented  in 
lliie  court  by  cotuueL 

Mr.  JfutiM  BrmdlAr  dellTered  the  c^dnion 
of  the  court: 

Theae  caaea  an  all  founded  on  the  let  and  Sd 
eectfona  of  the  Act  of  Conmss,  known  as  the 
CHtII  Righta  Act,  paased  B^rch  1,  1670,  en- 
Utled"AnAct  to  Protect  all  Citlieiis  in  their 
Civil  and  Legal  RlghU."  IS  Stat,  at  L.,  8SB. 
Two  ot  Uw  casta,  tboae  agalnit  Stanly  and 
Nlclxda,  an  Indictments  for  doijing  to  peisons 
of  ctdor  the  sccommodatfoni  and  ^vilega  of 
an  Inn  or  hotel;  two  (dthem,  those  against  Rt- 
an  and  SbiEleton,  are,  one  an  Information,  the 
otha  an  Indie 

the  prlTik^et: , 

the  taformatfon  gainst  Ryan  being  for  refusing 
a  ooktred  person  a  seat  in  the  drees  circle  of  Ha- 
gulre's  theater  in  San  Frandsco;  and  the  to- 
ulctnwnt  agMnst  SingletoD  bdog  for  denying 
to  another  peiSML  whose  color  isnotstated,  the 
full  en]<qrtnent  M  the  accommodatlont  of  the 
theator  known  as  the  Qiand  Opera  House  In 
New  York,  "  Said  denial  not  being  made  for 
any  reasons  t^  law  ^ipUcable  to  dtlzens  of 
ovetY  race  and  color,  and  ngardlcfls  of  any 
prevtous  condition  of  servitude."  The  caaa  of 
HoblnsoD  and  wife  against  the  Memphis  and 
Charleston  K  R.  Company  was  an  acUoD 
brought  In  the  CirctUt  Court  of  the  United  States 
.-,  (orthe  Weatem  District  of  Tenneseee.  to  recoT- 
1^1  er  the  penalty  of  (500  given  by  the  8d  secdon 
of  the  Act;  and  the  gnnamsn  was  the  refusal 


br  the  conductor  of  the  Bailroad  C<«npany 

aKow  the  wtfeto  ride  to  the  ladies'  car,  for  t_. 

reasM),  as  stated  In  one  of  the  oounts,  that  she 


deicd  a  verdict  for  the  dtfendants  to  tl 
upon  the  ncslta  under  a  chaiga  of  Om  court  to 
which  a  bill  ot  exceptions  was  taken  by  the 
pUntlflfc  The  case  was  tried  on  the  assump- 
tion by  both  parttea  <rf  tbaTaUdi»<tf  the  Act 
of  Congreaa;  and  the  jHlndpal  pUBt  made  fay 
the  exceptions  was,  that  the  Jndge  allowed  evt 
denoe  to  go  to  the  Jury  tendtog  to  show  that  the 
condnctra  had  nason  to  suspect  that  the  tdalnt- 
tff,  the  wife,  was  an  tmiooper  person,  becaose 
she  was  to  company  with  a  young  man  whom 
he  supposed  to  Hawhiteman,  and  on  tliat  ac- 
count Inferred  that  then  was  soma  improper 
connection  between  them;    and  the 


the  woman  from  the  car,  Oht  might  lake  It  In- 
to consideration  on  the  qneetlcin  <n  tha  UablU^ 
ot  the  Company,  The  case  Is  brou^t  here  l^ 
writ  of  error  at  the  salt  of  the  lOatotUb.  The 
esses  of  Stanley,  Nichols  and  Bingletoo,  oonte 
up  on  ccrtificateB  (d  dlvldon  <tf  opmlta  between 
the  Judges  below  as  to  Ute  coastitotlonali^  tA. 
ths  1st  and  2d  sections  ot  the  Act  referred  to; 
and  the  case  ot  Ryan,  on  a  writ  ot  error  to  the 
Judnnent  tA  the  Circuit  Court  for  the  District 
ot  California,  sustaining  a  demuirer  to  the  In- 
formation. 

It  Is  obvious  that  the  primary  and  Important 
question  in  all  the  cases.  Is  the  constitatfonalitr    i 
of  the  law;  tor  If  the  law  Is  unconstitutional, 
none  of  the  prosecutions  can  stand. 

The  sections  of  thelaw  referred  wprovldo 
aa  follows: 

"  Sec  1.  That  all  persons  withto  the  Juris- 
diction ot  the  United  States  shall  be  enlittod  to 
the  full  and  equal  csitoynwnt  of  the  accommo- 
datloaa,  advantagea,  fadlltlea  and  piivUeges  of 
inns,  puUlc  oonvOTanoea  on  land  at  water, 
■' *    -^  r  laacesrf  F  "* 


theaten  and  other  p 


dpubUc 


)iect  only  to  the  condltlona  and  llmitatioaa 
___sbllshed  by  law,  and  wplkabla  alike  to  dtl- 
zens of  every  race  and  coW,  regardless  ot  any 
previous  condition  of  servitude. 

Sec  2.  That  any  penon  who  shsU  vtolate  the 
toregotog  section  i^  denying  toany  dtiaen,  ex- 
cept for  reasona  by  law  iq^llcable  to  cftiuns  ot 
eveiy  race  and  oolor,  uu  rqardlesa  ot  any 
prenona  oondlttoo  <d  servitude,  the  full  enjoy- 
ment ot  any  ot  the  aGC<Hnmodattona,  advan* 
tagea,  fadlfties  or  privileges  In  said  aectlon 
enumerated,  or  l^  aiding  or  Indtlnc  such  d»- 
nial,  shsll  for  every  such  offense  forfdtand  p^ 
the  earn  ot  1000  to  the  person  aggrieved  then 
t^,  to  be  recovered  to  an  action  <d  debt  with 
fuU  costs;  andshallolso.toreveijiuchoffense, 
be  deemed  cuU^  of  a  misdemeanor  and,  upon 
conviction  thereof,  shall  be  llnad  not  less  tnan 
$000  nor  mora  than  $1,000.  or  shall  be  tanprls- 
oned  not  baa  than  thirty  days  nor  miwe  than 
one  yesr;  Pntided,  That  all  peiaona  may  dect 
to  sue  for  the  pemuty  aforesaid,  or  to  pnoead 
under  their  rinte  at  common  law  and  by  sinta 
statutes;  and  naving  so  elected  to  proceed  la 
tbeoDemodeorlheothn.theirrMi" 
in  the  other  Jurisdiction  shall  be  D 


fngs,  either  nnder  tl 


aggrieved,  or  a  Judgment  upon  an  li 

1WD.8. 

D,g,tza:Jb.GOOglC 


dm.  HiaHn  Cahbi. 


■haH  be«  bw  to«Mi8r  proMentilatiMiMctl'ral;.'' 
Are  these  tectloiu  cooatitaUonalT    ThelBtMO- 


allpencma 
enwrmeDt 


tlon,  whlcli  is  tbe  piindiMd  one,  cannot  be  fair- 
It  nndentood  wUhont  ■tTmiillny  to  the  laat 
danee,  whldiqaallflMtbepiecediiigpwt  The 

<d  the  law  la,  not  to  declare  teosdl;  that 

-'■  ihan  be  ontltlaii  to  the  full  and  equal 
.  It  of  the  accOTimodatlona,  adnntagea, 

rio]  bciutfea  and  privUegei  of  tnni,  paUic  codt^- 
ancea  and  theaters;  tnit  that  auch  enjofment 
ihall  not  be  subject  to  anf  condltioiu  ^>pllca- 
ble  oal7  to  dliEeni  of  a  particular  imoe  or  color. 


conTeTancea,  theaters  and  other  plaoea  __  .  __ 
tic  amusement,  no  distinction  shall  be  made  be- 
tween dtlaena  of  different  race  or  color,  w  b^ 
tween  tboae  who  hsTe  and  those  who  have  not 
been  slaves.  Its  effect  Is,  to  declare  that,  in  all 
btns,  public  coaTeyances  and  places  of  amnse- 


the  same  acccHnmodatlons  and  prlTiksgea  tn  all 
ion*,  puldic  conveyances,  aitd  places  of  amuse- 
ment as  are  enjoyed  l^  white  citizens;  and  vie* 
MTso.  Tbe  Xd  section  makes  it  a  penal  ofteoss 
in  anr  person  to  denj  to  anv  dtizen  of  any  race 
or  color,  regardless  of  previous  serritnde,  anj 
of  the  accommodaduns  or  privileges  mentionea 
in  the  1st  section. 

Baa  Congiess  constitutional  power  to  make 
audi  a  lawT  Of  oonise,  no  one  will  contend 
thatthe  powenlopassit  was  contained  in  the 
Constitution  before  the  adopUtn  of  the  last  three 
Amendmenta.  The  power  is  sought,  flist,  in 
the  14tb  Amendment,  and  the  views  sbd  a^- 
menta  of  distioguislwd  Senators,  advanced 
whilst  the  law  wss  under  consideration,  claim- 
ing an  tboritj  to  pass  it  by  virtue  of  that  Amend- 
ment, are  tbe  pmdpal  arguments  adduced  in 
favor  of  the  power.  We  nave  carefuUy  consid- 
ered those  arguments,  as  was  due  to  the  eud- 
'  "i»  ot  tboee  who  put  them  fon  ' 
I  felt,  in  all  Its  force,  the  weightc 
tlu»1^  which  always  Invests  a  law  that  Ooo- 


■nd  have  felt,  ii 


4l^  which 
se  deems  It 


„ I  llseU  competent  to  pass.    But  the 

responsibility  of  an  independent  judgment  is 
now  thrown  upon  this  court;  snd  we  are  bound 
to  exercise  it  according  to  the  beat  Ughta  wa 

Tbe  1st  section  of  the  14th  Amendment,  which 
is  the  one  relied  on,  after  declaring  who  shall 
be  citizens  of  the  United  States,  and  of  the  sev 
eral  States,  is  prohibitory  in  Its  character,  and 
l»ohlbitory  upon  the  Statea.  It  declaies  that 
[11]  ■■NoStateshallmakeorenforceanylawwhich 
ahaU  abridge  the  privileges  or  Immunities  of 
citizens  of  the  United  States;  Dmrshall  any  Stale 
deprive  any  person  of'  life,  liberty  or  property 
without  doe  process  of  law;  nor  deny  to  any  per- 
aoD  within  its  jurisdlctioii  tbe  equal  pmt«ction 
of  the  laws."  It  Is  stale  action  of  a  particular 
character  that  Is  prohibited.  Indlvidusl  Inva- 
sdoo  of  Individual  rights  is  not  tbe  subject-mat- 
ter of  the  Amendment.  It  has  a  deeper  aiid 
broader  acope.  It  nulMes  and  makes  void  all 
state  l«islation,  and  state  action  of  every  kind, 
which  unpairs  the  privileges  and  inunnnities  of 
citizens  of  the  United  States,  or  which  injures 
them  in  life,  Uberty  or  property  without  due 
prooeaa  at  law,  or  which  denies  to  any  of  them 
1WU.8. 


the  equal  protection  of  tbe  laws.    It  not  <»1t 
doea  this,  but,  tn  order  that  the  national  wHI, 


the  probibltloiL  To  a^pt  mit^irlale  legisla- 
tion for  cotrecdng  tbe  effects  iw  audi  probiMted 
atale  laws  and  state  Acts,  and  thus  to  render 
them  efle^ually  null,vda  and  Innocuous.  This 
is  the  Iwislattve  power  conferred  upon  Con- 
gress, UM  this  is  the  whole  <tf  it  It  does  itot 
luTeet  Congress  with  povrer  to  l^islate  opon 
subjects  which  are  within  the  doiMln  of  state 
legialatlon'  but  to  provide  modeaof  relief  against 
state  legislation  or  state  action,  of  the  kind  re- 
ferred to.  It  does  not  authorize  Congress  to 
create  a  code  of  munidpal  law  tor  the  regula- 
tion of  private  rights;  but  to  provide  modes  of 
redress  against  Um  operation  of  state  laws,  and 
tbe  action  of  state  officers  executive  or  tadidal, 
when  these  are  sutnersiva  of  the  fundameotu 
rl^its  q>cGlfied  la  the  Amendment  Fositiva 
rights  and  i^vik^^  are  undoubtedly  secured 
by  the  Uth  Amendment;  but  they  are  secured 
t^  way  of  prohlUtion  against  siste  laws  and 
state  proceedings  affecting  these  ri^ts  and  priv- 
ilogea.aod  by  power  givoi  to  Congress  to  Icds- 
late  for  the  purpose  Of  carrying  such  prohibi- 
tloD  Into  effect;  and  such  l^slation  must,  nec- 
essarily, be  predicated  upon  sncb  supposed 
slate  laws  or  state  prooeediogs,  aodbemncted 
to  the  correction  oi  their  iteration  sod  effect  . 
A  quite  full  discussion  of  this  sspect  of  the  ■ 
'---' befoundin  P.  «  v.  r-"- 


&  distinction  may  be 


origina 


nay  be  I 
lAani:,  g3U.B.,M3[ZZIIL,588li  Fa.  v.  Asm. 
100  U.  8.,  818  [XXV.,  667],  and  Oepartt  Fa., 
lOOU.  S„38»[XIT.,  67q. 

of  this  di 

providta 
Constitution.  T^e  tbe  subject  of  contracts, 
for  examine ;  the  Constitution  prohibited  the 
States  from  passing  any  law  impairing  the  ob- 
ligation of  contracts.  This  did  not  give  to  Con- 
gress power  to  provide  laws  for  the  genual  en- 
foroemeut  of  contracts ;  nor  power  to  Invest  ths 
courta  of  the  United  Sutes  vrilh  Jurisdiction 
over  contracts,  so  as  to  enable  pwties  to  sue 
upon  them  lo  those  courts.  It  did,  however, 
give  the  power  to  provide  remedies  by  which 
the  Impurment  of  contracts  by  state  legislation 
mi^t  be  countoacted  and  corrected ;  and  this 
power  was  exerdsod.  The  remedy  whidi  Con- 
gress actually  provided  was  that  corklalned  In 
&e  26th  aecUon  of  tbe  Judiciary  Act  of  1781 
[1  Slat  at  L..  86],  giving  to  the  Supreme  Court 
of  the  United  States  iurisdictloD  by  writ  of  er- 
ror to  ravisw  the  And  dedslons  at  state  conrta 
whatever  tbey  should  sustain  the  validity  of  a 
slats  ststute  or  authority  allied  to  be  repng^ 
uant  to  the  Constitution  or  laws  of  tbe  United 
States.  By  this  means,  if  a  state  hw  was  passed 
impairiig  tbe  obligation  ct  a  contract  and  the 
state  tribunals  sustained  the  validity  of  the  law, 
the  mischief  could  be  corrected  in  this  court 
Tbe  legislation  of  Cuigtess,  and  the  proceed* 
logs  provided  for  under  it,  were  corrective  in 
thdr  character.  No  attempt  wss  made  to  draw 
Into  the  United  Slates  courU  the  Utigatlon  of 
CMttracts  generally ;  and  no  such  attempt  would 
have  been  sustained.  We  do  not  an  that  the 
remedy  {wovided  was  the  only  one  that  ml>ht 
have  been  provided  in  that  cass^  nobablyOMt- 
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enM  bad  power  to  pnu  a  lair  sItIdc  to  the 
cooru  of  the  Uniied  States  direct  Jnriidtction 
over  contracts  alleged  to  be  fmp^red  bv  a  atate 
law.  and  nnder  the  broad  proTlsloiu  of  the  Act 
of  March  8, 1876,  ^ving  to  the  drcuit  court*  Ju- 
liadlction  of  all  caaea  arldng  under  the  Consti- 
tution and  laws  of  the  United  Btttea,  it  ia  pr- 
sible  that  BDch  Jurisdiction  now  exists.  B 
under  that  or  any  other  law  It  must  appnr, 
[18]  well  brall^atloaia  proof  at  the  trial,  that  t__ 
Conadtutton  had  been  violated  bj  the  action  of 
the  State  Lcqiislature.  Some  obnoiloa*  atate 
law,  passed  or  that  ml^t  tie  passed,  is  neces- 
aai;  to  be  aasamed,  in  otder  to  laf  the  fouDd»- 
tion  of  any  federal  remedj  in  the  case ;  and  for 
"~  ~  ~VT  sofBdent  reason,  that  the  constitutional 
bftion  Is  against  •&»(«  tow*  impairing  ibe  ob- 
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_ie  present  cue,  nnlfl  aome  state 

bw  has  been  pasted  i»  some  state  actioo  throu^ 
its  officers  cff  agents  haa  boen  taken,  advene  to 
tbe  rights  of  dtliens  sought  to  be  protected 
bv  the  14th  Amendment,  no  leglslatioo  of  tbe 
United  States  under  said  AmendmeDt,  nor  any 
proceeding  under  such  legislation,  can  be  called 
Into  activity;  for  Am  prohibitions  of  the  Amend- 
ment are  agalnat  ttato  laws  and  acts  done  under 
state  anthoiitj.  Of  course,  legisht^on  mayand 
should  bo  provided  in  advance  to  meet  tbe  exi- 
gency wbot  it  arises ;  but  It  should  be  adapted 
to  the  mischief  and  wrong  which  the  Amend* 
ment  was  intended  to  provide  against ;  and  tbot 
ts,  state  laws,  or  state  action  of  some  kind,  ad- 
verse to  the  rights  of  the  citizen  secured  by  the 
Amendment.  Bach  legislation  cannot  properly 
cover  the  whole  domain  of  risfats  appoiair' — 
to  life,  liberty  and  property,  defining  them  .uu 
providing  for  their  TiDdlcatlon.  That  would  be 
to  eetabHsh  a  code  of  mimidpal  law  regulative 
of  all  private  rlriits  between  man  and  man  in 
society.  It  would  be  to  moke  Conmts  lake  the 
place  of  the  Stale  Legislatures  and  to  snpersede 
them.  It  la  absurd  to  affirm  that,  because  the 
rigbia  of  Ufe,  liberty  and  property,  whidt  in- 
clude all  dvil  rights  tbot  men  have,  are,  by  the 
Amendment,  sought  to  be  protected  a^nst 
Invasion  on  the  part  of  the  State  without  due 

Sroceu'of  law,  Congress  may,  tberefore,ptDvide 
ue  process  of  law  for  their  vindication  in  every 
case ;  and  that,  because  the  denial  by  a  State  to 
any  persons,  of  the  equal  protection  of  (he  laws. 
Is  prohibited  bv  the  Amendment,  thorefore  Con- 
gress may  establish  laws  for  their  equal  protec- 
tion. In  fine,  the  legislation  which  Oongres*  is 
authorized  to  adopt  In  tfaia  behalf  is  not  gen- 
eral legislation  upon  tbe  rl^ts  of  the  dtlzen, 
but  corrective  le^Iation.  iSat  ta,  such  as  mav 
be  necenory  and  proper  for  coanteracUng  such 
laws  as  the  States  may  adopt  or  enforce,  and 
[141  which,  1^  the  Amendment,  they  are  prohibited 
from  making  or  enforcing,  or  sucb.  acts  and 
procenlings  as  the  Stales  may  commit  or  take, 
and  trhlcli,  by  the  Amendment,  they*ve  pro- 
hibited from-commltting  or  takinr.  It  is  not 
necessai^  for  us  to  stnte,  it  we  could,  what  legis- 
lation wuuld  be  proper  for  Congress  to  adopt. 
It  I)  sufficient  for  ub  to  examine  whether  the 
law  In  question  is  of  that  characler. 

An  inspection  of  thelawshowstbat  ft  makes 
no  reference  wiiaiever  to  any  supposed  or  ap- 
prehended violation  of  the  14th  Amendment  on 
the  part  of  the  Slates.  It  is  not  predicated  on  any 
such  view.    It  proceeds  erdincM  to  declare  that 


certain  acta  eommltted  by  Indlvldaala  shall  be 
deemed  (dtenaes,  and  shall  be  pioseculed  and 
punished  by  proceediiags  in  tbe  courts  at  the 
United  BUtea,  Jt  does  not  profess  to  be  coi^ 
rective  of  any  otmatitntional  wrong  oommltted 
by  the  States ;  It  does  not  make  Its  operation  to 
depmd  upon  any  such  wrong  committed.  It 
applies  equally  to  caaea  arising  In  Slalea  wbScb 
have  the  lustcat  laws  reqMcUng  the  peisonal 
rightaof  cftiMos,  aitd  whose  anthorltlea  aie  ever 
ready  to  enforce  such  laws,  as  to  those  which 


It  nepa  Into  the  domain  of  local  foiiapradence, 
and  lays  down  rulea  for  the  ocmdnct  of  indi- 
Tiduals  in  aodety  towards  «di  other,  and  im- 
poses BsncUons  for  the  enforoemeDt  of  those 
rulea,  without  referring  in  any  manner  to  any 
soppMed  action  of  tbe  Btate  or  Ita  aathwlties. 
If  this  legislation  ia  appropriate  for  enfordng 
tbe  prohlbitiona  of  the  Amendment,  It  Is  dlfflcuU 


aU  righto  (d  life,  liberty  and.  ,  , 
sopposable  (hat  tbe  States  may  oeiwiTe  persona 
of  life,  liberty  and  property  wUhoot  due  proo- 
eaaof  law,  and  Ibe  Amendment  Itself  doeaenp- 
pose  this,  why  should  not  Connssa  joooeed  at 
mice  to  prescribe  due  process  of  law  ^  the  pro- 
tection of  even  one  of  these  fundamental  rigfata. 
In  every  possible  case,  as  well  as  to  praecribe 
equal  pnvllwea  In  Inna,  public  conveyanoea  and 
theatersf  The  truth  la,  that  the  impHcatton  (tf 
ft  power  to  l«islale  in  this  manner  is  based  upon 
tbe  aMumptMw  that  if  the  Statea  are  f  cvUdden  i 
to  l^lslflto  or  act  in  a  particular  way  on  ■  par- 
ttculiir  eabject,  and  power  Is  conferred  upon 
Ctmgress  to  nforce  toe  prohlUtlon,  this  gtres 
Congresa  power  to  lerislaU  generally  npcm  that 
subject,  and  twt  merely  power  to  provMe  modea 
of  redieas  against  sum  state  lecialation  or  ac- 
tion. TheaasumptlonlscertalnTy  uoBoaod.  It 
it  is  tepumant  to  the  10th  Amendment  of  tho 
Constitution,  which  declarea  that  powers  noi 
del^ated  to  the  United  States  1^  the  Oioatltu- 
tlon,  nor  prohibited  by  it  to  the  States,  are  i«- 
served  to  the  Slates  respectivdy  or  to  the  poo-' 
pie. 

We  have  not  overiooked  tbe  fact  that  the  4lb 
section  of  the  Act  now  under  ccHtsideration  haa 
been  held  by  this  court  to  be  consUtutlonaL 
That  section  declnrea  "That  no  dtiiea,  poa- 
sesslog  all  other  qualiflcatlons  which  are  or  may 
be  prascritwd  by  law,  shall  be  disqualiiled  for 
service  as  ^and  or  petit  juror  In  any  ooort  <tf 
the  Unlied^tetes,  or  of  any  Slate,  on  account 

'* color  or  previous  oonditton  of  auitl- 

d  any  officer  or  other  pereon  dharntl 
with  any  duty  in  the  selection  or  summoning 
of  Jurors  who  shall  exclude  or  fall  to  summon 
any  dtizen  for  tbe  oanse  aforesaid,  sbiU,  aa 
conviction  thereof,  be  deemed  guil^  of  a  misd» 
ineanor,and  be  dned.not  more  than  tSMO."  In 
A  parU  Va.,  100  U.  8.,  SS8  [XXV..  B7»],  It 
was  held' that  an  indictment  against  a  State  of> 
ficer  under  this  section  for  exduding  penona  of 
color  from  the  Jury  list  Is  snatslnule.  But  « 
moment's  attention  to  Its  terms  will  abow  (hat 
the  section  is  entirely  corrective  In  Itt  diancler. 
Dlsqualtflcationa  for  service  on  Juries  are  only 
created  by  tbe  law,  and  the  tint  part  of  Ibe  sefr- 
la  aimed  at  Gcrt^  disqualifying  law^ 
1WU.&. 
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namclj:  those  which  make  mere  race  or  color 
ft  dUqualiflcatlon;  and  the  2d  claute  is  directed 
against  those  who,  asnimltig  to  use  the  author- 
ity of  the  State  Qovemnient,  carry  into  effect 
■uch  a  rule  of  disqualification.  IntheHr^'ntii 
Cum,  tlie  State,  throu^  its  officer,  enforced  ~ 
rule  of  diMualtflcaUon  which  the  law  was  ii 
tended  to  aorogateand  counteract.  WbetbL. 
the  statute-book  of  the  State  actuaJlj  laid  down 
any  such  rule  of  dlBquallflcatloo,  or  not,  the 
State,  through  Itsofflcer,  enforced  such  a  rule; 
nod  It  Is  against  such  state  action,  through  Its 
ri<ti  "'^'^'^  ^°'^  agents,  that  the  last  clause  of  the 
[le]  scclioD  ia  directed.    This  Mpectof  the  law  was 


from  the  lat  aod  2d  BectionsTof  the 
which  we  are  now  considering. 

These  sections,  in  the  objectionable  features 
before  referred  to,  are  different  also  from  the 
law  ordinarily  called  tbe  "  CMI  Rlritta  Bill," 
orieinaUy  passed  April  0,1866  [14  Btat.  atL., 
VIJ,  and  re-enacted  with  some  modifications  in 
lections  16,  IT,  18,  of  the  Enforcement  Act, 
nossed  May  81, 1870  [16  Sut.  at  L.,  140].  That 
law,  as  re-enacted,  after  declaring  that  all  per- 
sons within  the  juriBdiction  of  the  united  States 
shall  have  the  same  right  in  every  State  and 
Tcrrilory  U)  make  and  enforce contracta,tosue. 
be  parties,  jc^ive  evidence  and  to  the  full  ana 
«qunl  benelllof  atllawsand  proceedings  for  the 
security  of  persons  and  proMrly  as  i"  "* — ^ 
by  wtiitc  citizens,  and  shall  be  sublf 
puDishmcDt,  pnins,  penalties,  taxes,  Iii 
eiactiona  of  every  kind,  and  none  other,  any 
law,  $ta,tute,  ordinance,  regulation  or  custom  to 
the  contrary  nolwithstanding,  proceeds  to  en- 
act that  any  person  who,  under  color  of  any 
law,  statute,  ordinance,  regulation  or  custom, 
shall  subject  or  cause  to  be  subjected  any  in- 
haliitant  of  any  State  or  Territory  to  tbe  depri- 
vation of  any  rights  secured  or  protected  by  the 
preceding  section,  above  quoted,  or  to  different 
punisLmem,  pnins  or  penalties,  on  account  of 
such  person  being  ao  alien  or  by  reason  of  hii 
color  or  race,  than  Is  preacribed  for  the  punish- 
ment of  citizens,  shall  be  deemed  trullty  of  a 
misdemeanor,  and  subject  to  fine  and  imprison- 
ment as  specified  in  the  Act.  This  law  is  clearly 
corrective  in  its  character,  intended  to  counter- 
act and  furnish  redress  against  state  laws  and 
proceedings,  and  customs  having  the  force  of 
biw,which  sanction  themongtulacls  specifled. 
In  the  Revised  Statutes,  it  is  true  a  very  Im- 
portant clause,  to  wit:  the  words  "any  law, 
statute,  oidinance,  regulation  or  custom  to  the 
contrary  notwithstanaing,"  which  gave  the  de- 
claratory section  its  point  and  efCect,are  omitted; 


by  making  the  penalty  applT  only  to  those  who 
]  should  subject  parties  lo  a  deprivaiioo  of  their 
rights  under  color  of  any  statute.ordioance,  cus- 


lom,_  etc,  of  any  State  or  Tetriiory,  thus  pre- 
acrvinc  the  corrective  character  of  the  l^sli»- 
tion.  R.  a.,  sees.  1977.  1978,  1679  5S10.  The 
CivO  Rights  Bill  here  referred  to  u  analogoua 
In  its  character  to  what  a  law  would  have  been 
under  the  original  Constitution,  declaring  that 
the  validitv  of  contracts  should  not  be  ImfMited, 
and  that  If  any  person  bound  by  a  contract 
■bould  refuse  to  comply  with  it,  under  color  or 
lOf  D.S. 


pretense  that  It  had  been  rendered  void  or  In- 
valid by  a  state  law,  he  should  be  liable  to  an 
action  upon  it  in  the  courts  of  the  United  Stages, 
with  the  addition  of  a  penalty  for  setting  up 
such  an  unjust  and  unconstitutional  defense. 

In  this  connection  It  is  proper  to  state  Ibot 
dvil  ri^ts,  such  as  are  guarantied  by  the  Con- 
stitution against  stale  aggression,  cannot  be  im- 
paired by  the  wrongf  ufacts  of  iadivlduala,  un- 
supported  by  stale  authority  in  the  ahape  of 
laws,  customs  or  Judicial  or  executive  procecd- 
iDgs.  The  wrongful  act  of  an  indivldnal,  un- 
supported by  any  such  authority,  Is  simply  a 
pnvole  wrons,  or  a  crime  of  that  indindtui: 
on  invasion  of  the  rights  of  the  injured  party. 
It  is  true,  whether  they  affect  his  person,  his 
property  or  hia  reputation;  but  If  not  sanctioned 
Id  some  way  by  the  State,  or  not  done  under 
state  authority,  bis  riehts  remain  in  full  force, 
and  may  presumably  be  vlDdicaied  by  resort  to 
the  laws  of  the  State  for  redress.  An  Ittdivid- 
uat  cannot  deprive  a  man  of  his  right  to  vote, 
to  bold  property,  to  buy  and  to  sw,  to  sue  In 
the  courts  or  to  be  a  wliness  or  a  Juror;  he 
may,  by  force  or  fraud,  interfere  with  the  en- 
joyment of  the  right  in  a  partlcnlar  case;  be 
may  commit  an  ansult  against  the  person,  or 
commit  murder,  or  use  rafBan  violence  at  Ilia 

Ells,  or  slander  the  good  name  of  a  fellow  clU 
n;  but,  nnkaa  protected  In  tbew  wnmgfol 
acts  by  some  shield  of  state  law  or  state  auiBor- 
Ity,  be  cannot  destroy  or  injure  the  rl^t;  he 
will  only  render  himself  amenable  to  eatinac- 
tlon  or  punishment;  and  amenaUe  tbeiefor  lo 
the  laws  of  the  Stale  when  tbe  wnmgfnl  acts 
are  committed.  Hence,  in  all  thoae  cases  where 
the  Constitution  seeks  to  protect  tbe  rights  of 
the  citizen  against  discrimlnatlva  and  unjust 
laws  of  the  State  by  prohibiting  such  laws,  It  is 
not  individual  offenses,  but  abrogation  and  de- 
nial of  rights,  which  it  denounces,  and  for  riS] 
which  It  cIoUmb  the  Concresa  with  power  to 
provide  a  reroedT.  Tbls  abrogation  aiiddeDlal 
of  ri^ts,  for  wEdcb  the  States  akoe  wen  or 
could  be  responsible,  was  the  great  seminal  and 
fundamental  wrong  wblch  waa  Intended  to  be 


evil  or  wrong  actually  committed  rests  upon 
some  state  law  or  state  authority  for  its  excuse 
and  perpelntton. 

Of  course,  these  rema^  do  not  apply  to  those 
_jses  in  whkh  Congress  is  clotbea  with  dinct 
and  plenary  powera  of  legislation  over  tbe 
whole  Bubjeet,  accompanied  with  an  ezpresa  or 
Implied  dental  of  such  power  to  the  States,  as 
Id  the  regulation  of  cc»nmerce  with  foreign  Na- 
tions, among  the  several  States,  and  with  the 
Indian  TriUiS,  tbe  coining  of  money,  the  es- 
tablishment of  postofflcea  and  post-roods,  the 
declaring  of  war,  etc  In  these  cases.  Congress 
has  power  to  pass  laws  for  regulattuj;  tbe  sulv 
Jects  specified  in  every  detail,  and  the  conduct 
and  transactions  of  individuals  lit  n^ect  there- 
of. But  where  a  subject  is  not  submitted  to 
the  general  legislatlTe  power  of  Congress,  but 
is  only  submitted  thereto  for  the  purpose  of 
rendering  effective  some  prohibition  against 
perUcular  sute  Iwlslatlon  or  state  action  b  nf- 
erence  to  that  subject,  the  power  given  is  lim- 
I  object,  and  any  l^isla»>n  I7  Cim- 
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radreM  the  opention  ol  sodi  prohIUI«d  (tsU 
UwB  npTocceidiiiga  of  sbaeofflceis. 

If  the  priodplM  4^  interpretatioa  whldi  we 
have  btid  down  are  ocKieot,  u  we  deem  them  to 


well  u  In  the  noeat  cue  ot  ff,  8.r,  ^^rU 
[onft,  2W],  decided  attbe  lut  Twm  of  thU 
court,  tt  ii  dotr  that  the  kw  in  quettimi  can- 
not be  luatalned  by  aaj  giant  of  l^rialatire 
power  made  to  ConKreaa  t^  the  Uth  Amend- 
ment. That  Amendment  piohiblta  the  Stetea 
from  denrine  to  wijrpenon  the  equal  proteo- 
Moa  of  the  Mwa,  u>a  dedarea  that  CcHigKaa 
■hall  bare  power  to  enforce,  bv  appropriate  iw- 
talMion,  the  worlsioiuof  theAmendmcait.  The 
law  in  queeoon,  without  anj  reference  to  ad- 
verse slate  legislation  on  the  aabject,  dedarea 
tl9]  that  all  persons  shall  be  entitled  to  equal  ac- 
commodation* arid  privjlegea  of  Inna,  public 
conreyancea  and  places  of  public  amusement, 
and  Impoeea  a  penalty  upon  an;  Individual  who 
shall  denv  to  any  dtlzra  suchequal  accommoda- 
tions ana  privileges  This  is  not  corrective  legis- 
lation; Ittiprimarf  anddirectilttakeeimmedl- 
ate  and  absolute  poeeenion  of  the  aubject  of  the 
right  of  admission  to  inns,  public  conveyance* 
and  pUces  of  omusemenL  It  supersedes  and 
dispbcea  state  legialatlon  on  the  same  subject, 
or  only  allowalt  petmlsdre  force.  It  Ignores 
such  legislation,  and  assume*  that  the  matter  is 
one  that  belongs  to  the  domain  of  Dationa]  reg- 
ulation. Wliether  it  would  not  have  been  a 
more  efFective  protection  of  the  rights  of  citi- 
zens to  have  clothed  Congresa  wiib  plenary 
power  over  the  whole  subject,  is  not  now  the 
question.  What  we  have  to  decide  is,  whether 
such  plenary  power  has  been  conferred  upon 
Congress  by  the  Klb  Amendment;  and,  ■-  - 
'"-' — Nit,  It ' ■ 
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wUdb  abollabea  alavery.  This  Amendment  de- 
darea "That  ndthn  otovery  nor  InvoluntaiT- 
servitude,  except  a*  a  poouliment  for  crime, 
whereof  the  party  shall  have  been  duly  cod- 
Tfded,  ahall  e]dst  wttUn  the  United  States,  or 
any  place  aubject  to  thdr  Jurtadtetion;"  and  It 
givea  Congross  power  to  enforce  the  Amend- 
ment by  appropriate  legislation. 

TbI*  Amendment,  as  well  as  the  I4th,  la  un- 
doubtedly seU-execntlngwithont  any  ancillary 
Iqidation,  so  far  as  its  terms  are  applicable  to 
any  extsting  state  of  drcumstancee.  By  its  own 
unaided  force  and  efFecL  It  aboHahed  alavery- 
and  eatabliahed  nnivetaal  freedom.  Still,  leg- 
islation may  be  neceaaarf  and  proper  to  meet 
an  the  vanoua  casM  and  drcnmstances  to  b« 


equal  accommodations  uid  privileges  in  all  inns, 
public  conveyance*  and  places  of  public  amuse- 
ment, is  one  of  theeesenliol  rights  of  the  dtizen 
whleb  no  State  can  abridge  or  interfere  with. 
Whether  it  is  such  a  rigjit  or  not,  la  a  different 

auestion,  which.  Id  the  view  we  have  token  of 
le  validity  of  the  law  on  the  ground  already 
staled,  it  Is  not  necessary  to  examine. 

We  have  also  dlacu**ed  the  validity  of  the 
taw  in  reference  to  caaea  aridng  in  the  Stales 
only;  and  not  in  refnence  to  cases  arising  in  the 
Territories  or  the  District  of  Columbia,  which 
are  subject  to  the  plenary  legislation  of  Con- 
gress in  every  bruum  of  munldpal  regulation. 
Whether  the  law  would  be  a  valid  one  as  ap- 
plied to  the  Tenitorie*  and  the  District,  1*  not  a 
question  for  oondderatlon  In  the  cases  before 


n  one  State  to  another,  isalso 
.  .  i*  not  now  before  us.  a*  the 
sections  in  question  are  not  conodvea  In  any 
such  view. 

[SOI  B)i'  ^B  power  of  Congrasa  to  adopt  durect 
and  primary,  a*di*tlnguidied  from  corrective, 
Icgisbtion  on  the  subject  in  hand,  is  sought,  in 
the  aaoond  place,  from  the  18th  Amendment, 


affected  by  it,  and  to  prescribe  proper  modes  of 
redreas  for  Its  violation  lo  letter  or  sMrit  And 
and)  legislation  may  be  primary  ana  direct  In 
its  character;  for  theAmendment  i>notamer» 

firobibitioQ  at  stole  laws  establishing  or  uphold- 
□g  slavery,  bat  an  absolute  dedamtion  that 
slaveiy  or  involuntaiy  servitude  shall  not  eziat 
in  anv  part  of  the  United  States. 

It  IS  true,  that  slavery  cannot  exist  without 
law,  any  more  than  properly  Inlands  and  goods 
can  exist  without  law;  and,  therefore,  the  IStb 
Amendment  mav  be  recarded  as  nuUifying  all 
stale  laws  whica  establish  or  uphold  slavery. 
But  it  has  a  reflex  character  also,  establishing 
and  decreelDg  universal  dvfl  and  political  free- 
dom throughout  the  United  States;  and  It  laaa- 
sumcd  that  the  power  vested  In  ConKreaa  to  en- 
force the  article  by  appropriate  legislation, 
clothes  Congress  with  power  to  pass  all  lawa 
ty  and  proper  for  abolishlDe  all  badges 
idents  of  slavery  io  the  Untied  States; 
and  upon  this  assumption  It  is  claimed  that  this 
is  sumdent  authority  for  declaring  by  law  that 
all  persons  shall  have  equal  acconuoodatlona  sad 
privileges  in  all  inns,  public  conveyances  and 

{ilaces  of  public  amusement;  the  argument  be- 
Dg,  that  tne  denial  of  such  equal  accommodn- 
tions  and  privil^esis,  in  itself,  a  subjection  to 
a  species  of  servitude  within  the  meaning  of  the 
Amendment.  Conceding  the  major  proposition  .•.. 
to  be  true,  that  CongresshasariKbt  toenactall  "^' 
necessary  and  proper  laws  for  the  obliteration 
and  prevention  of  slavery  with  oil  its  badges 
and  incideots.ia  the  minor  proposition  also  trae, 
that  the  denial  to  any  person  of  admission  to 
the  aocommodadons  and  privil^es  of  an  inn, 
a  public  conveyance  or  a  theater,  does  subject 
that  person  to  any  form  of  aervitude,  or  tend  lo 
fasten  upoa  Um  any  badge  of  sJaveryf  If  it 
does  not,  then  power  to  pass  the  law  i*  not  found 
in  the  IStb  Amendment. 

very  able  and  learned  presentation  of  th« 
cognate  question  as  to  the  extent  of  the  rights, 
pnvileges  and  immunities  of  dtizens  whldi  can- 
not rightfully  be  abridged  by  stale  laws  under 
the  litb  Amendment,  made  In  a  former  case,  a 
long  list  of  burden*  and  disablliUes  of  a  anvils 
character.lnddent  to  feudal  vassalage  in  nsnce, 
and  which  were  aboiished  by  the  decrees  of  tlw 
national  assembly,  was  presented  for  the  pur- 
pose of  showing  that  all  inequalities  and  ob- 
servances exacted  by  one  man  from  another, 
were  servitudes,  or  udge*  of  slavery,  which  & 
KTcat  Nation,  In  Its  effort  to  establish  nniversal 
uberty,  mode  haste  to  wipe  out  and  destniv. 
But  these  were  servitudes  impooed  by  the  old 
law,  or  by  long  custom  which  had  the  force  of 
IWU.  s. 
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Ikw,  and  oxacted  by  OM  mu  from  tnotlicr  with- 
out tfae  iBtto'a  coDsettt  Should  uj  auch  wirl- 
tudei  be  imposed  bf  k  mue  Uw,  there  am  be 
no  doubt  that  the  law  would  be  repugnant  to 
Uie  Itih,  no  len  than  to  the  18th  AmetidmeDt; 
nor  any  greater  doubt  that  Congtcaa  has  ade- 
quate power  to  forbid  any  nich  servitude  from 
bung  exacted. 

But  ia  there  any  aimllarity  between  auch 
•ervttudea  and  a  doiial  by  the  owner  of  an  Inn, 
a  public  oonveyance,  or  a  theater,  of  its  acccon- 
modatioutand  prMlqeeto  an  individual,  even 
though  the  denial  be  founded  on  the  race  or 
colorof  that  fndivldualT  Where  doea  any  slav- 
ery or  sarvitude.  or  badge  of  either,  arise  from 
such  an  act 'of  denial?  Whether  It  mixht  not 
be  a  denial  of  a  right  which,  if  sanctioned  by 
the  state  law,  would  be  obnoxioua  to  the  pro- 
hibitions of  the  14th  Amendment,  is  another 
question.  But  what  baa  It  to  do  with  the  ques- 
tion of  slavery  f 


[St]  proprietorsoflnnsandpubllcoooveyanceswere 
forbidden  lo  ncdvepenonaof  the  African  race, 
because  it  m^bt  aaaut  staves  to  escape  from  the 
coDtrd  of  their  maatera.  This  was  merely  - 
means  of  preventing  auch  eacopes,  and  was  t 
part  of  the  lervitude  itself.  A  taw  of  that  kind 
could  not  have  any  auch  object  now,  however 
justly  It  might  be  deemed  an  invasion  of  the 


The  Iragexialenceof  African  slavery  in  this 
countay  gave  ua  very  distinct  notions  of  what 
it  waa,  and  what  w«e  ita  neceaaaiy  inddenu. 
Compulsory  service  al  the  slave  for  the  benefit 
of  the  master,  reetnkljtof  his  movements  es- 
c^  bj  the  master's  will,  dlaaUUty  to  hold  prop- 
erty, to  make  oontracta,  to  have  a  alandiag  in 
court,  to  be  a  witneia  against  a  while  person, 
and  such  like  burdens  and  Incstjeciliea  were  the 
fasepatablelnddeotaofthe  institution.  Severer 
punialunenta  for  crimes  were  imposed  on  the 
slave  than  on  free  persona  guilty  of  the  aame 
offenses.    Congress,  as  we  have  seen,  by  the 


undertook  lo  wipe  out  these  burdens  and  diaa- 
biliciea,  the  necessary  inddents  ot  slavery,  con- 
stituting iu  substance  and  visible  form:  and  to 
secure  to  all  dtliena  of  every  race  and  color, 
and  without  ruaid  lo  previous  servitude,  thoea 
fundamental  rights  which  are  the  essence  of 
ctvl]  freedom,  naoidy:  the  aame  right  to  make 
and  eoforce  conincta.  to  sue,  be  parties,  give 
evidenoe,  and  to  iabeiit,  purchase,  teoae,  aell 
and  convey  proper^,  aa  is  enjoined  by  whit« 
diizena.  Whether  this  hglslation  was  fiUly  au- 
tboriied  by  the  l&th  Amendment  alone,  irith. 
out  the  support  which  it  afterwards  received 
from  the  ]4u  Amendment,  after  the  adoption 
of  which  itwas  re-enacted  with  some  additions, 
it  is  not  neceaaary  to  inijuire.  It  is  referred  to 
forthepurpoeeofahowing  that  at  that  time,  in 
1686,  Congieaa  did  not  assume,  under  the  au- 
thority given  by  the  ISlh  Amendment,  to  adjuat 
what  may  be  called  the  Bocial  rigfala  (d  men  and 
laces  in  the  community;  but  only  to  declare 
and  vindicate  those  (nndameni  ' 


the  etsentlri  dlaUnctlon  between  freedom  and 

We  must  not  forget  that  the  province  and  [SS] 
scope  of  the  18th  and  Uth  Amendments  are 
different  1  the  former  simply  aboHsbedalavery; 
the  latter  prohibited  the  States  from  abridging 
the  privileges  or  Immunities  of  dtlaens  of  the 
United  Stalea,  by  depriving  them  of  Ute,  liberty 
or  property  without  due  process  of  law,  ana 
from  denying  to  any  the  equal  protection  of  the 
laws.  The  Amendments  are  different,  and  the 
poweia  of  Ooogresa  under  llum  are  different. 
What  Congress  has  power  to  do  under  one.  It 
may  not  have  power  to  do  under  the  other. 
Under  the  18tb  Amendment,  it  has  only  to  do 
with  slavery  and  ita  incidenta.  Under  the  14th 
Amendment,  it  has  power  to  counteract  and 
render  nugatory  all  stale  laws  and  proceedings 
which  have  the  effect  to  abridge  any  of  the  |vlv- 
ileges  or  immunities  of  dtizens  of  the  United 
States,  or  to  deprive  them  of  life,  llbertv  m 
property  withoutdueproceasof  law,  wtooeny 
to  any  of  them  the  equal  protection  of  the  lawh 
Under  the  ISth  Amendment,  the  legislation,  so 
far  as  necessary  or  proper  to  eradicate  all  fonna 
and  inddents  of  slavery  and  involuntary  serv- 
itude, may  be  direct  and  primarr,  operating 
upon  the  acts  of  individuals,  whether  sanc- 
tioned by  Blale  leKiatation  or  not ;  under  the 
Uth,  aa  we  have  ureody  abown,  it  must  neces- 
sarily be  and  can  only  be  correctivein  its  char- 
acter, addressed  to  counteract  and  afford  relief 
agaiuat  state  regulndons  or  proceedings. 

The  only  question  under  the  present  head, 
therefore,  u,  whether  the  refusal  to  any  persons 
of  the  accommodations  of  an  Inn  or  a  public 
convevance  or  a  place  of  public  amusement,  by 
an  Individual  and  without  any  sanction  or  sup- 
port from  any  state  law  or  regulation,  docs  in- 
flict upon  such  persons  any  manner  of  serv- 
itude, or  form  of  slaveiy.  as  those  terms  are  un- 
derstood in  this  country  1  Hany  wronga  may 
be  oboozlDus  to  the  problbltiooa  of  the  14ta 
Amendment  which  are  not,  in  any  just  sense,  in- 
ddents or  elements  of  alaverv.  Such,  for  ex- 
ample, would  be  the  taking  of  private  property 
wilLout  due  process  ot  law ;  or  allowing  persons 
who  have  committed  certain  crimes,  boise'sical- 


appertaintc 
enjoyment  I 


pouteomilatiu  without  regular  trial;  or  denying 
to  any  person  or  clasa  of  persons  the  right  to 
pursue  any  peaceful  avocationa  allowed  to  oth-  [S4] 
ers.  What  ia  called  "dass  It^Islation  "  would 
belong  lo  Ihia  category,  and  would  be  obnox- 
ious to  the  prohibitions  of  the  14th  Amendment, 
but  would  not  uecessarily  be  so  to  the  18th, 
when  not  involving  the  idea  of  any  subjection 
of  one  man  to  anouier.  The  18th  Amendment 
baa  respect,  not  to  disUnctioni  of  race  or  clasa 
or  color,  but  lo  slavery.  The  14th  Amendment 
extends  its  protection  lo  races  and  dassea,  and 
prohibits  any  stale  legislation  which  has  the 
~Tect  of  denvlng  to  any  race  or  dass  or  to  any 

dividual,  tue  equal  protection  of  the  laws. 

Now,  coDceding,  for  the  sake  of  the  ar^- 
ment,  that  the  admission  to  on  Inn,  a  public 
conveyance  or  a  place  of  public  amusement,  on 

Sua!  terma  with  all  other  citizens,  is  Uie  right 
every  man  and  all  classes  of  men,  is  it  any 
more  than  one  of  those  rights  which  the  States 
by  the  14th  Amendment  are  forbidden  to  deny 
to  any  person  T    And  ia  the  Constitution  vio- 
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Uicd  until  the  deuial  of  tbe ri^iclit Iiuaome i 
•anriion  or  authority  T  Can  the  Mt  of  a  mere 
individual,  theowner  of  the  inu.the  public  con- 
veyance or  placeof  amusement,  refiuing  the  SC- 
commodntion,  be  justlj  regarded  U  imposing 
nn^  badge  of  slavery  or  servitude  upon  the  ap- 
phcant,  or  onlj  as  inflicting  an  orninary  civil 
injury,  properly  cognizable  by  the  laws  of  the 
State,  and  presumably  subject  to  redress  by 
tliosc  laws  until  the  contrary  appears  J 

After  giving  to  these  questionsall  the  consid- 
cmtion  ivhichtlicir  Importance  demands,  we  are 
forci'd  to  the  conelusion  that  such  an  act  of  re- 
fusnl  lias  nothing  to  do  with  slavery  or  involun- 
tarr  servitude,  and  Ihat  if  it  is  violative  of  any 
riglii  of  the  party,  his  redress  la  to  be  sought 
under  the  hwa  of  the  Siat« ;  or  if  those  laws  are 
adverse  to  his  rights  and  do  not  protect  him,  his 
remedy  will  be  found  in  the  corrective  legisla- 
tioD  which  Congress  haaadopled.ormayBUOpt, 
for  counicmctiuc  the  effect  of  stAte  laws,  or 
slate  action,  prohibited  by  the  14th  Amend- 
ment. It  would  be  running  the  slavery  argii- 
m<'nt  into  the  ground,  to  make  it  apply  lb  eveiy 
act  of  d  [sen  mi  nation  wbicb  a  penon  may  see  ni 
to  make  as  to  the  guests  he  will  entertain,  oras 
to  the  people  he  will  take  into  bis  coach  or  cnb 
or  car,  oradmil  to  his  concert  or  theater,  ordeal 
<]  wiih  in  other  mailers  of  intercourse  or  business. 
Innkeepers  and  public  carriers,  by  the  laws  of 
all  the  States,  sorarosweareawsre,  are  bound, 
to  the  exienlof  1  heir  facilities,  to  furnish  proper 
accomniotlation  lo  all  uno!)]oct  ion  able  [icrRcjus 
who  in  good  faith  apply  for  them.  If  the  laws 
themj^elves  make  any 'unjust  discrimination. 
amenable  to  the  prohibitions  of  tlie  14th  Ameiid- 
menl.  Congress  has  full  power  lo  aflord  a  rem- 
edv,  under  that  Amendment  and  in  accordance 
wftli  It. 

When  R  man  has  emerged  from  slavery,  and 
trrthealdof  Iieneflcent  legislation  has  shaken 
On  the  inseparable  concomitants  of  that  stale. 
there  must  be  some  stage  in  Uie  progress  of  his 
elevation  when  he  takes  the  rank  of  a  mere  cit- 
izen, and  ceases  to  be  the  special  favorite  of  the 
taws,  and  when  hie  righls,  aa  a  citizen  or  a  man, 
are  to  be  protected  in  the  ordinary  modes  by 
which  other  men's  rights  are  prolecied.  There 
n'cre  thousands  of  free  colored  people  in  this 
country  bi-tore  the  aljolilion  of  slavery,  enjoying 
all  Ihe  eisc-nttiil  rights  of  life,  liberty  ana  prop- 
erty the  same  as  white  citizens  ;  yet  no  one,  at 
that  time,  thought  that  it  was  any  invasion  of 
their  personal  statiu  as  freemen  because  they 
were  not  admitted  to  all  the  privileges  enjoyeil 
hy  white  citizens,  or  because  they  were  buI>- 
jectedtodiscriminatlontin  llie  enjoyment  nf  ac- 
commodations in  inns,  public  conveyances  and 
places  of  amusement.  Mere  discrimmations  on 
account  of  race  or  color  were  not  regarded  as 
badges  of  slaverv.  If,  tAnce  that  time,  the  en- 
ioyment  of  equal  rightsin  all  these  respect.' has 
become  establislied  by  constitutional  enact- 
ment, it  Is  not  by  force  of  the  13th  Amendment, 
which  merely  aholisbea  slavery,  but  by  force  of 
ttie  i4lh  and  l.'itb  Amendments. 

On  the  whole  we  are  of  opinion,  that  no  coun- 
tenance of  authority  for  the  passage  of  the  law 
in  ijuestlon  can  be  found  in  eillier  the  ISth  or 
14th  Amendment  of  the  Constituiion  ;  and  no 
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at  least  so  hr  aa  Itt  operation  1 
Slates  b  concerned. 

This  conclusion  ditpoaea  of  the  cases  now 
under  conrideration.  In  the  cases  of  the  Untltd 
SlatM  y.  Mie/tittl  Hyan,  and  of  ArAord^.  ibi- 
in*in  and  tc^fa  against  77ie  Memphii  aiid 
Charlaton,  Unilroaa  Company,  the  judgment*  [ff] 
must  be  aRlrmcd.  In  the  other  cases,  tlic  an- 
swer lo  be  given  will  be  that  the  Ist  and  2d  sec- 
tions of  the  Act  of  Congress  of  March  I.  1875 
[18  Stat,  at  L.,  885],  entitled  •'  An  Act  to  Pro- 
tect all  Citizens  in  their  CIvU  and  Legal  Rights." 
are  unconstitutional  and  void,  and  that  judg- 
ment should  be  rendered  upon  the  several  in- 
dictmcnti  In  those  cases  accordingly.  And  it  it 

True  oopf.    Tert : 

James  H.  M oEenney,  Clerk,  Bup.  Court,  tJ.  8. 
Mr.  JutUee  HrtIab  dissenting: 
The  opinion  In  these  cases  proceeds.  It  seems 
to  me.  upon  grounds  entirely  too  dbttow  and 
ai-tiflcinl.  I  cannot  resist  the  conclusion  that 
the  substance  and  spirit  of  the  recent  Amend- 
ment.? of  the  Consliliition  have  been  sacrificed 
by  a  subtle  and  ingenious  verlwil  criticism.  "It 
Is  not  the  words  of  the  law  but  the  internal  sense 
of  It  that  makes  the  law;  the  letter  of  the  law 
is  the  body  ;  the  sense  and  reason  of  the  law  is 
Ihe  soul."  Conhiiiutional  provisions,  adopted 
in  ilie  interest  of  llltenv,  and  for  the  purposcof 
securing,  through  national  legislation,  it  need 
be,  rights  inhering  In  a  slate  of  freedom,  anil 
belonging  to  American  citizenship,  have  Ih'cu 
so  construed  as  to  defeattlie  ends  IJie  people  de- 
sired to  accomplish,  which  they  allemptcd  lo 
accomplish,  and  which  they  supposed  iliey  had 
—  ilished  by  changes  in  their  fundamental 
''  this  I  doiiotmean  thai  thedctcrminii- 
should  have  been  materinlly 
milled  by  considerations  of  mere  expediency 
r  policy.  I  mean  only,  in  this  form,  lo  express 
]  earnest  conviction  that  Ihe  court  hai  dc- 


V.    By  il 
n  of  tbes 


full  effect  be  given  to  the  intent  with  which  tfacj 
were  adopted. 

The  purpose  of  the  Ist  section  of  the  Act  of 
Congress  of  Mareh  1.  ISTIt.  was  to  preventrow 
discrimination  In  respect  of  the  sccommodatlona 
and  facilities  of  inns,  public  conveyance*  and 
places  of  public  amusement.  It  does  not  assume 
to  define  the  general  conditions  and  limitations 
under  which  inna,  public  conveyances  and 

E laces  of  public  amusement  mav  be  conducted, 
ut  only  declares  that  such  conaitions  and  lim- 
itations, whatever  they  may  be,  shall  not  beap- 
plied  so  as  to  work  a  discrimination  solely  he-  [S71 
cause  of  race,  color  or  previous  condition  of 
servitude.  The  2d  section  provides  a  penal- 
ty against  any  one  denying,  or  aiding  or  In- 
citing the  denial,  to  any  citizen,  of  that  equal- 
ity of  right  given  by  the  1st  section,  except  for 
reasons  by  law  spplicable  to  citizens  of  every 
race  or  color  and  regardless  of  any  previous  con- 
dition of  servitude. 

There  seems  to  be  no  substantial  difference 
between  my  brethren  and  myself  as  to  the  pur- 
pose of  Congress;  for,  Ihey  say  that  the  essence 
of  the  law  is,  not  to  declare  broadly  tliat  all 
persons  shall  be  entitled  to  the  full  and  equal 
enjoyment  of  the  accommodationa,  advantages, 
facilities  and  prlvileget  of  Inna,  public  convcy- 
109  U.& 
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■aces  ind  tlieiten ;  but  fbat  nich  enioyment 
■bsll  not  be  lubject  to  condition*  4>pllc«!ble  onl; 
to  citiiena  of  »  puticulsr  imoB  or  ccdor,  or  who 
bad  been  Id  •  previous  cooditloii  of  eerritude. 
Tbe  ^ect  of  uie  (tetute,  tbe  court  Myi,  b,  tb»t 
colored  dtizeni, whether  formerlv  ilavei  or  not, 
aod  dtiieiu  ot  other  raceB,  ahall  luve  the  tune 
cccommoditioiu  and  prlTfl^ee  In  all  iniia,  pub- 
■' sandplacexnamuaemeDtBaare 


The  court  adli   „   . 
Congreas  U  wftb^t  power,  uoder  eltlier  the 


liteperaona; 
Dl]udgea,Itli 


think  erroneoiulj,  that 


ItHh  orUth  Amendnwnt,toe«tabIiahBuchrerii- 
laiione,  and  that  the  lat  and  2d  aectiona  of  Ue 
Btatute  are.  In  all  their  parti,  oncoiutltutiDDal 
and  void. 

Whether  tbe  legialaUve  department  of  the  goT- 
«mment  liae  tranjcended  the  Umlla  of  ita  con- 
Mltudon&l  powers,  "  Is  at  all  times, "  said  this 
court  Id  n«teAerT.}Vafc,  6  Crancb,  138,  "a  ques- 
tion of  much  delicacy,  which  ought  seldom,  it 
erer,  to  bo  decided  in  tbeafflrawtiT^  in  a  doubt- 
fnl  case.  •  •  •  The  opposition  between  the 
Constitution  and  the  law  uould  be  such  tliat 
the  judge  feels  a  clear  and  strong  couviciioa  of 
ibeir  iDCompsttUlitr  with  each  other. "  More 
recentlT  In  Stnlcing  F^nd  Oata,  90  17.  8.,  ?1B, 
we  aaia:  "It  Is  our  dn^,  when  required  bi  the 
r^uhir  course  of  Judiclsl  proceedingB,  to  de- 
clare an  Act  of  Congress  votd  If  not  wiUiin  tbe 
legislative  power  of  tbe  Uolted  Stales,  but  this 
decluatlon  should  never  be  mnde  except  in  a 
clear  case..  Eveiv  pomible  preauinptlon  is  in 
'  tSS]  favor  of  the  vnllditT'  of  a  statute,  and  this  con. 
tioues  until  the  contrary  Is  shown  beyond  at&- 
tlonal  doubt  One  branch  of  the  govemmeDt 
cannot  encroach  on  tbe  domain  of  another  with- 

Ktety  of 
greeoi 
1." 

„    „  »of 

these  Amcndmentsit  will  be  proper  to  recall  the 
relations  subeistinK.  prior  to  thev  adoptkin,  be- 
tween tbe  NatloDBl  Gbvenuneol  and  tlie  institu- 
tion of  elaveiy,  aa  indicated  by  the  provlsioDi 
uf  tbe  Constitution  the  leglslulon  of  CongTSBs, 
and  the  deddons  of  thta  court  In  this  mode 
we  may  obtain  k^s  with  which  to  open  the 
mind  of  the  people,  and  discover  the  thongjit 
intended  to  be  expressed. 

In  section  9  of  article  IV.  of  tbe  Constitntlon 
It  was  provided  that  "No  person  hdd  to  service 
or  labor  in  one  State,  under  the  laws  thereof, 
escaping  into  another,  ahsll,  in  consequence  of 
«ny  law  or  regulation  therein,  be  discharged 
from  such  serrfc«  or  labor,  but  shall  be  ddiv- 
«red  up  on  claim  of  the  party  to  whom  such 
service  or  labor  may  be  due."  Under  tbe  att- 
thoritv  of  this  clause.  Congress  passed  the  Fugi- 
ti*e  Slave  Law  of  1198,  establlsliinK  amodeMr 
the  recovery  of  fugitive  slaves,  andprescriblng 
«  penalty  against  any  person  who  should  know- 
ingly and  willingly  obstruct  or  hinder  the  mas- 
ter, bis  agent,  or  attorney,  in  selling,  srnsting 
and  recovering  thefugitive, or  who  shouldres- 
cue  the  fugitive  from  him.  ot  who  should  har- 
bor-or  conceal  the  slave  after  notice  that  he  was 
«  fugitive. 
In  Pri- 
«  Pet.,  I 

the  powera  and  duties  of  Congress  in  reference 
tofngitivea  from  labor.  Bptak&gby  JCr.  .Autfw 
Story  it  laid  down  these  propositions : 
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Iit  should  not  be  so  oonstraed  as  to  make  It 
owy,  or  unsnbetantial,  or  leava  the  dtizen 
without  a  mDsdlsl  power  adequate  tor  ita  pro- 
tection, when  another  construction  equally  ac- 
cordant with  the  words  and  the  sense  in  ^Ich 
thev  were  used,  would  enforce  and  protect  tbe 
rl^t  granted; 

That  Congress  Is  not  restricted  to  legislaUou 
for  the  execution  of  Its  ezpresdy  granted  pow- 
ers; but,  for  the  protection  of  rights  guarantied  [ 
by  the  Constitution,  msj  employ  such  means, 
not  prohibited,  as  are  necessary  imd  proper,  or 
such  ss  are  appropriate,  to  attain  tbe  ends  pro- 
posed; 

That  the  Constitntlon  recognised  the  master's 


covering  him,  regardless  of  any  state  law,  <a 
TMrnlatlon.  or  local  custom  irtudaoerer;  and. 

That  the  right  of  the  master  tn  have  his  dare, 
thus  eacaplng,ddivered  up  on  cMm,belng  guar- 
antied by  the  Constitution,  tbe  fsir  implication 
was  that  the  National  Oovenunent  was  clothed 
with  appropriate  authority  and  functions  to  en- 
force it 

The  court  ssid:  "Thefundamenlalprindple, 
applicable  to  all  cases  of  this  sort,  would  seem 
to  be  that  when  the  end  is  required  the  means 
are  given,  and  when  the  duty  is  enjoined  the 
ability  to  perform  It  is  contemplated  to  exist  on 
the  part  of  the  fonctionarr  to  whom  it  is  in- 
truffled."  Again:  "Itwouldbeastrangeanom- 
aly  and  forced  construction  to  suppose  that 
the  National  dovemment  meant  to  my  for  the 
duefulflllmentofitsownproperdutica,  and  the 
rights  which  it  Intended  to  secure,  upon  stale 
l^Blation,  and  not  npoL  that  of  the  Union.  A 
fortiari,  it  wouM  be  more  objectionable  to  sup- 
pose that  a  power  which  was  to  be  the  same 
throughout  the  Union,  should  be  confided  to 
state  sovereignty  which  could  not  rightfully  act 
berond  Its  own  tenttorisl  Umlta." 

The  Act  of  1198  was,  upon  these  grounds, 
adjudged  to  be  a  consthutionsl  exeidae  of  the 
powen  of  Congress. 

It  is  to  be  observed  from  the  report  <d  AjRff' 
Com  that  Pennsylvania,  by  her  Atlomqr-Oen- 
eral,  pressed  the  argument  that  tbe  oUintlon 
to  surrender  fugitive  slaves  was  on  the  States 
and  for  the  States,  subject  to  the  restriction 
that  they  should  not  pass  laws  or  establish  r^u- 
lations  ubersUng  such  fugitives;  that  the  C»n- 
stitution  did  not  take  from  the  States  the  ApA 
to  determine  the  stiiut  ot  all  persons  wtuln 
tbdr  respective  Jurisdictions-  tbst  it  was  for  the 
State  In  which  tbe  alleged  itigltiTe  was  found 
to  determine,  throu^  her  courts  of  In  such 
modes  sa  die  preemibed,  whether  the  person 
arrested  was.  In  fitct,  a  freeman  or  a  fugitive 
slave;  that  the  sol6  power  of  tbe  Oeneral  Oor-  r_||i 
enunent  In  the  premises  was,  Xig  Judicial  Instru-  *■ 
mentallt7,  to  restrain  and  oOTiect,  not  to  forbid 
and  prevent  In  the  absence  of  hcettk  stale  ac- 
tion; and  that  for  the  Oenerd  Government  to 


States,  would  be  a  dang^ous  eooroaduMnt  rat 
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that  of  1768,  Mlelf  upon  Uw  fanned  power  of 
Congren  (o  enforce  the  muter^a  tif^U.  The 
pioTirions  of  that  Act  wen  far  in  admice  of 
prerloiu  legislation.  Tbe?  placed  at  the  dieponl 
ol  the  niBBter  seekdiig  to  recover  bla  tngitlTe 
■Uts,  ■nbetantiallj  the  whole  power  of  the  Na- 
tion. It  inveeted  commbdoneTa,  qtpointed  on- 


and  conuDanded  all  ffood  citlzeiu  to  aniit  In  ite 
prompt  and  efOdent  execution  whenever  thdr 
servlcee  wete  required  aa  part  at  the  pott^  oott^ 
Oatut.  Without  g(^  into  the  detdto^  that 
Act,  it  1*  miffldent  to  mj  that  Ooogren  omitted 
fiom  it  nothing  which  the  utmott  Ingeonitj 
could  nggeat  as  —wHui  to  the  nicceaaful  en- 
forcement  of  the  master'*  daim  (o  recoTcr  his 
fugitive  dave.  And  tbla  cmut.  In  MUma*  v. 
BecA,  81  How.,  006  [03  U.  a,  ZVL,  1691.  ad- 
Judged  It  to  be  "in  all  (d  its  provlaions  fully  au- 
thorizedbjtheConatttntlonaFtheUnlted  States." 

Hie  onlfothercaeeitniono  Uteadcfitloo  of  the 
recent  amendments,  to  which  reference  will  be 
made,  isthatof  Drwf&oav.  Sitndford,  IS  How., 
8W[eon.S.,XV.,Oe8J.  TbatcaM  was  instituted 
Id  a  Circuit  Court  of  Om  United  States  by  Dred 
Scott,  claiming  to  be  a  citizen  of  Uiasouri.the  de- 
fendwt  being  adttsen  of  another  State.  Itaob- 
ject  was  lo  assert  the  title  of  bimaelf  and  famD; 
to  freedom.  Tlie  defendant  pleaded  in  abatement 
that  Scott— being  of  African  descent,  whosean- 
ceston,  of  pure  African  blood,  were  brought 
into  this  country  and  sold  as  daves— was  not 
a  eitiMtn,  The  only  matter  in  issue,  said  the 
court,  waa  whether  the  descendanta  of  slaves 
[31]  thus  Imported  and  sold,  when  they  should  be 
emancipated,  or  who  were  bom  of  parents  who 
bad  become  free  before  tbeirUrtb.ara  dtiieosof 
aSlatein  tbeeense  in  which  the  word "dtizen  " 
is  used  in  the  Constitution  of  the  United  States. 

In  determining  thatquastion,  the  court  Insti- 
tuted an  inquiry  as  to  who  wen  dtizens  of  the 
seven!  States  at  the  ad<qition  of  the  Constitn- 
tfoo,  and  who,  at  that  time,  were  recognlzod  aa 
the  people  wnoee  rights  end  libertiee  nad  bem 
violated  by  the  British  Government.  The  ranilt 


Cht^  JvMUee  Taney,  that  the  le{, 

histories  of  the  tlmei  and  the  language  used  In 
the  DeclaratloD  of  IndependeiiCB,slKitrad  "That 
ndtber  the  class  of  peraons  who  bad  been  Im- 
ported as  slaves,  nor  thdrdeecendBnts,wbdhei 
they  had  become  free  or  not,  were  then  ac- 
knowledged aa  a  part  of  the  pec^de,  nor  in- 
tended to  be  included  In  the  general  words 
used  in  thst  Instrument;"  that  '^tbey  bad  for 
more  than  a  century  before  been  regarded  as 
bdngs  of  an  inferior  race,  and  altogeUier  unfit 
to  associate  with  the  white  race,  dther  in  sodal 
or  political  relations,  and  so  tar  inferior  that 
they  had  no  rl^tt  which  the  while  man  waa 
bound  to  reelect,  and  that  the  negro  might 
Justly  and  lawfully  be  reduced  to  uavenr  for 
his  benefit;"  that  be  waa  "bought  and  sold,  and 
treated  as  an  ordinary  article  of  merchandise 
and  traffic,  whenever  a  profit  could  be  made  by 
it;"  and  that "  tbiaoplnion  was  at  that  time  Oim 
and  univenal  in  the  dvillzed  portion  of  the 
white  nee.  It  was  regarded  as  an  axiom  in 
morals  as  well  aa  In  politics,  whidi  no  one 
thought  of  disputing,  or  nipposed  to  be  open 


to  dlimte;  and  men  in  evety  grade  and  position 
in  Bode^  daily  and  habituallv  acted  upon  It  Id 
IhelT  private  pursuits,  as  well  aa  In  matten  of 
pnUic  concem,  without  for  a  moment  doubting 
the  conectnesa  of  this  opinion." 
Tie  Judgment  of  Ibe  court  was  that  the 


wwds  ''people  of  the  United  Slates"  and  "  dd- 
aens  "  meant  Ibe  same  thing,  both  describing 
"  tlM  political  body  who,  acooidlng  to  our  re- 
Dublican  InstitutlMis,  iftrm  the  sovereignty  and 
ndd  the  power  and  conduct  the  government 
through  their  represeniatlvea;"  that  "they  are 
what  we  familiarly  call  the  '  sovereign  people,' 
and  every  dtizen  la  one  <A  this  people  and  a  «« 


eonsUtnent  member  of  thla  soverdgnty;"  but, 
that  the  class  of  persMis  deecrlbed  In  the  plea 
in  abatement  did  not  compose  a  portita  of  Ibis 
people,  wen  not  "  Included,  and  were  not  io- 
tenoed  to  be  induded,  under  the  word  'cill- 
tens'  in  the  Constitutton;"  that,  therefore,  they 
could  "  claim  none  of  the  ridits  and  privileges 
which  that  instrument  provides  for  and  securte 
to  dtizens  (rf  the  UnitedSlateB;''tbu,  "on  the 
ccmtrary  the?  were  at  that  time  considered  as 
a  subordinate  and  inferior  class  of  beings,  who 

hadbeens"''' '->•—■■--  » — > — ■ 

whether  ei 

Ject  to  their  authority 

privileges  bntsuch  as  thoee  who  held  the  power, 

and  the  govemmsit  might  chooae  to  grant 

tbem." 

Such  were  the  relations  which  formeily  ex- 
bled  between  the  government,  whether  nsuonsl 
or  state,  and  the  aesccDdants,  whether  free  oi 
in  bondage,  of  thoee  of  African  blood,  who  bad 
been  Imported  Into  this  country  and  sold  sa 
slaves. 

The  lat  section  of  the  IStb  Amendiueut  pro- 
vldea  that  "Ndtber  alaveiy  nor  involuntaiy 
aervitude,  except  as  a  punishment  for  crime, 
whereof  the  par^  dull  have  been  duly  con- 
victed, shsU  exist  within  the  United  Statce,  or 
any  {dace  subject  to  thdr  turisdiction."  Its 
3d  section  decUres  that  "  Congreae  shall  bare 
power  to  enforce  this  ar&le  by  appropriate  Icg- 
{■iatton."  This  Amendment  waa  followed  by 
the  Civil  Righu  Act  of  April »,  ISW,  which. 


any  fordgnpower.cxcludlng  Indians  not  taxed, 
are  herel^  declared  to  be  citizens  of  the  United 
Stales."  UStat.atL.,37.  Thepowerof Con. 
gress,  in  Ibis  mode,  to  elevate  the  enf rancbised 
race  to  natiuial  dtizensbip,  was  maintained  by 
lbs  suppcHlers  of  the  Ad  of  18M  to  be  es  fuU 
end  complete  as  Its  power,  by  general  ststute, 
to  mske  the  cbUdrra,  bdng  of  full  ege,  of  per> 
sons  naturalized  in  tlua  countn,  dtizens  of  the 
United  States  without  going  throng  the  proc- 
ess of  naturalization.  The  Act  of  IBH,  In  thla 
respect,  waa  also  likened  to  that  of  1848,  to 
which  Congress  declared  "That  UteStockbridge 
Tribe  of  Indians,  and  each  ana  every  one  of 
them,  shall  be  deemed  to  be  and  are  henby 
dedared  to  be  dtizens  of  the  United  States  to 
all  intents  and  purposes,  and  shall  be  entiUed 
to  all  the  ri^ta,  privil^ee  and  Immtmltles  of 
such  dtizens,  and  shall  ui  all  reepecta  be  sub- 
ject to  the  laws  of  the  United  SUtes."  If  U>» 
Act  of  lew  was  valid  In  conferring  national 
dtizensbip  upon  all  embraced  by  its  tenns,  tiie» 
the  colored  race,  enfnncblsea  by  Ibe  ISUk 
Amendment,  became  dtizens  of  the  United 
109  U.  !L 
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CiriL  RisBn  Oabh, 


[SSI  StUMpriortotliekdoptlonofaielWiAmeDd- 
mont  Bat.  In  Uie  tmw  which  I  lake  of  Om 
pnMut  MM,  h  ia  not  ntoBMMy  to  oxunlne  this 
qoestioa. 

The  tenu  of  the  'ndrtMBth  Ameadmcot  an 
abaohite  and  unironaL  Thar  ambnce  efaij' 
laoe  whidi  then  ma,  or  vaigbA  tbenafler  be, 
irlthln  the  United  State*.  No  nee,  as  aoch.can 
be  exchidad  from  the  beneflta  or  dc^ta  thenbf 
conferred.  Tet,  H  ia  hiatoHcallT  tnie  that  that 
Amendment  waa  luggeited  bj  t!be  coDditlon,in 
this  oonntrjr,  of  that  race  whidi  liad  been  de- 
dated,  bv  thia  Gonit,  to  have  had— aocording 
to  the  O^nion  entertained  by  the  moat  drUlzea 
portloa  of  the  white  race,  at  the  lime  at  the 
adoptton  of  CbeOonititutlon— "norighuwhldt 


t  to  dtliena  of  the  United  StatM. 

had  reference,  In  a  pecnllar  aenae,  to  a  people 
which  (altbongh  Ote  lar^  part  of  them  were  in 


alaveiT)  had  bMo  Invited  br  an  Act  of  Oongreaa 

to  aid  in  aarlna;  from  orerthrow  I 

wUcb,  theretoiofe,  bf  all  of  ita 


had  Itemed  them  aa  an  inferior  laoe,  with  no 

teal  ri^ta  or  prlrllegcfl  except  each  a*  the 

w Lite  race  might  chooee  to  grant  them. 

Tbeae  are  t&B  drcnnutancea  under  whteh  the 

■apropoat " 

lledonlytL-     ___. 

I*  in  the  "■i"^"  of  the 

*  A&iu^iuiDent  wai  comldered, 

«  miechieh  to  be  remedied  and 


l<«iilatlon,  to  enforce  the  maeter'a  ri^t  to  have 
hill  dave  delivered  up  on  claim  was  implUd  from 
the  recognition  of  that  rl^t  In  the  National  Con- 
Blitntion.  But  the  power  oonfened  by  the  Thir- 
teenth Amendment  doea  not  rent  upon  ImpBca- 
[S4I  Hon  or  toferoice.  Tboee  who  framed  it  were 
not  Ignorant  of  the  diacaadon,  oorering  many 
yeaisofouroountry'B  Uatoiy,  aa  to  the  coean- 
tutionnl  power  of  Congreaa  to  enact  Ibe  Fugf 
tlve  SlaTe  Laws  of  ITM  and  1860.  Wben.lhere- 
fore,  it  waa  determined,  by  a  dianie  la  the 
fundamental  law,  to  uproot  the  Insntution  of 


eatabib 


I,  power  to  enforce  the 
1, 6y  i^firopriatelegltl*- 
'anted.    Legfilatlon  for 


uy  irant< 
that  purpose,  my  bntnran  conoede,  may  be  di- 
rect and  primary.  But  to  what  epecnic  enda 
mn  it  be  directed  T  Thla  oonrt  baa  uniformly 
hdd  that  the  NaUonal  Goremment  baa  the  pow> 


le  inouiiy  &  not  as  to . 
plied  power  to  protect  tne  maiter'a  rl^ta,  but 
what  may  Congress,  under  power*  eipraailT 
craoted,  do  fOr  the  protection  of  freedom  and 
Uie  righla  neceamrily  Inhering  In  a  stale  of  fre» 
dom. 
The  18th  AvMndment,  ft  la  oonoaded,  did 

-  ■"* "^ roWl-  ■ 

itiaci 

My 


lua  una  Avienament,  n  la  oonoaaea,  oia 
■omething  more  than  to  jmlilblt  daTCsy  aa  an 
AutffwtftfN,  restliig  upon  distinctions  of  noe^and 
nphdd  by  poaitlve  law.    Uy  bretbno  admit 


nphdd  by  pixitlve 
109  D.& 


_  ..  estaUMted  inrdra  nothing 
more  than  eiemptionfiomactnalitaTeryf  Was 
nothing  mors  Intended  than  to  forbid  one  man 
from  owninc  another  aa  proper^  T  Waa  it  the 
pnrpoee  of  the  Nation  almfdy  to  destroy  the  Initl- 
tutioo.and  then  remit  the  race,  thereUdore  held 
to  b(ndaee,to  the  aereral  States  foTsuch  protec- 
tion, in  tnetrcMl  rigbtavneoeasarlly  growing 
out  ot  freedom,  as  Ihoae  States,  In  thew  discre- 
tion, mig^t  choose  to  inorideT  Were  the  States 
agauiBt  whoae  {ootest  the  Institntion  waad» 
Btojyed,  to  be  left  free,  so  far  as  national  Inters 
f  ereoce  was  concerned,  to  make  or  allow  di» 
crlminatlonB  against  that  race,  as  such.  In  the 
enjoyment  of  those  fundamentd  rights  which 
by  unlreisd  conceadon.  Inhere  io  a  atate  of 
freedom  T  Had  the  18th  Amendment  stopped  raKi 
with  the  Bweeidng  dedantkn.  In  Ita  let  aeo- 
tion,  against  the  ezlBtaice  of  davcsy  and  lnTa4> 
nntaiT  serdtnde,  except  for  crime,  OcHngreaa 
would  ban  had  the  power,  bv  ImpUcatiDn,  ao- 
cording k>  the  doctrinea  la  f*im  ▼.  ObmM«»- 
wMttM/AnMV'swt'a.  repealeaio  AratHbrv. 
Wm  Ylntnia,  to  protect  Oie  freedom  estab- 
Uahed  and,  cousequently,  to  eecote  the  enjoys 
ment  of  siidi  dTlTrigfataas  were  fundamental 
In  freedom.  That  It  can  exot  lla  authority  to 
that  extent  la  made  dear,  and  was  intended  to 
be  made  dear,  bv  the  ezpren  grant  of  power 
oootalned  In  the  8d  aectlon  of  m  Anwndmait. 
That  there  are  burdens  and  dlsaUlltiea  which 


lation  the  IStb  Amendment  may  be  exerted  ir. 
legislaUoB  of  a  direct  and  ntlmaiy  diancter.for 
the  eradication,  not  dmpiy  of  the  Inetitutton, 
but  (tf  ita  badgea  and  inddenla,  are  propodthna 
whidi  ought  to  be  deemed  Indlspntalm.  They 
lie  at  the  foundation  of  the  Civil  Bights  Act<tf 
lEMM.  Whether  that  Act  was  aathoriiced  by  the 
18th  Amendment  alone,  without  the  sniniort 
whidi  it  subsequently  recdved  from  the  l4th 
Dt,  after  the  adoptloD  (tf  idilch  it  was 
with  some  addiuotw,  my  brethren  do 
-  cr  It  neceasaiy  to  inquire.  But  I  snl^ 
mlt,  wlthsU  respect  to  than,  Uiat  Its  conatita- 
tionali^  Is  eondudvdy  dwwn  by  their  opinion. 
They  admit,  as  I  have  said,  that  the  18th 
Amendment  estaUlihed  freedom;  that  there 
are  burdens  and  disabilities,  the  neoessary  Ind- 
dwts  of  ilaveiy,  whidi  oonaUtate  lis  sabstance 
and  vldble  form;  that  Congrae,  bv  Oie  Act  of 
18H,  pasoed  io  view  d  the  IStb  junendmsnt, 
before  the  14th  was  adopted,  undertook  to  re- 
move censln  burdens  and  disabilities,  the  necea- 
saiy Inddenta  d  ilaveiy,  and  tb  aecure  to  all 
dtueos  of  every  taoa  and  color,  and  without 
renid  to  previona  servitude,  those  fnndameotd 
righta  wUch  are  the  essence  of  dvll  freedom, 
oundy,  Sie  same  right  to  make  and  enforce 
cratracta,  to  sue,  be  partlea,  give  evideiKe,aDd 
to  Inherit,  pnrcbaee.  leaae,  sdland conv^ prop- 
er^ as  Is  enjoyed  by  while  cWzens;  that  under 
the  18th  Amendment,  Cwgreis  has  to  do  with 
slavery  and  ita  Inddenta ;  and  that  lurislattai,  .. -. 
so  far  aa  neoeasaiy  or  proper  to  eradicate  all  ^*°' 
forms  and  Inddenta  of  stavery  and  Involuntary 
servitude,  mj  be  direct  and  primary  ,operatln| 
upon  the  acts  trflndlviduaU,  whether  BBDCtioiien 
by  state  legislation  or  not.  These  propoeWons 
being  concided.  It  b  ImpoadUe,  aa  it  aeema  to 

D,g„za.byGOOglc'*'  , 


SuTBXu  CoDBT  or  THX  UmsD  Statu. 


iConereaB 

ftnthOTl^,  by  l^iditloa,  to  deOue  tnd  regulaW 
the  eatiie  body  of  Uw  (JtU  right!  which  dtiz- 
flua  enjoy,  or  may  anjor.  In  toe  aereral  Btetea. 
But  I  noM  that  alnoft  uavoy,  utbe  conn  baa 
ropestedly  decbmd,  Sta^iui^Einue  Que*,  16 
■H^Wrra  U.  a.  XVm^^m};  Strawler  T. 
W.  Fa.,  ibo  t7.  S.,  808  [Z±T.,  664],  wu  the 
moving  or  princiiMl  csaaa  of  the  adoption 
of  that  Amendment,  and  rinoe  that  Institu- 
tion lested  wholly  upon  the  Inferiority,  aa  a 
race,  of  those  held  in  bondage,  their  freedom 
iiiiftrnarllj  involved  Immunity  from,  and  pro- 
tection aj^dnat.  all  diacrimination  uninat  them, 
becanse  of  thelt  nee,  in  respect  at  auch  dvU 
rightaaabelongtofreemenofotberncei.  Cod- 
greta,  thetefore,  under  its  ezpnaa  power  to  en- 
force that  Amradnunt,  by  afqnopriate  leglala- 
tion,  mn  enact  lawa  to  protect  that  people 
against  the  deprivatioo,  btemm<^IMrrac6,  of 
any  dvfl  rights  gnnlad  to  other  freemen  In  the 
same  State  i  and  auch  legislation  mar  be  of  a 
direct  and  primary  chatader,  operallog  upon 
States,  tbeiroffloBiaandagentsand,  also,  upon, 
at  least,  such  individuals  and  corporations  as 
eserdae  public  functlona  and  wield  power  and 
authority  under  Oie  States 

To  test  the  oorrectnea  of  this  posf  tlon,  let  us 
suppose  tliat.  pritw  to  the  adoption  of  the 
Pouteenth  Amendment,  a  State  had  paawd  a 
statute  denying  to  freemen  of  African  descent, 
raddent  within  lu  llmlti,  the  lame  richt  which 
was  accorded  to  white  penons.  of  m<^ng  and 
enfondna;  contracts,  and  of  inheriting,  pur- 
charing,  leaaing,  aellln^  and  conveyiog  proper- 
ty;  or  a  statute  subjecting  colored  peopfe  to  ae- 
verer  puniibment  for  particular  oOenaea  than 
wss  nreecribed  lor  white  perMoa,  or  exdud- 
Ing  that  raoe  from  the  beiwBt  of  the  laws  ex- 
empting homeeteada  from  execution.  Itecall 
the  ledalatloii  of  1865-6  in  aome  of  the  Stales, 
of  which  this  court,  in  the  Saunkiar-BovM 
L"~l  Cait*,  nid,  that  it  imposed  upon  the  colored 
race  onerous  disabilitiea  and  burdena;  curtailod 
thdr  rl^ta  In  the  putault  of  lif^  liberty  and 
propertr  to  audi  an  extent  that  their  freedom 
was  of  little  value;  fbrbade  them  to  appear  in 
the  towns  in  any  otliw  character  than  menial 
aervanta;  required  them  to  reside  on  and  culti- 
vate the  aoil,  vitliout  the  ri^t  to  purcliase  or 
own  it;  exdnded  them  from  many  occupations 
of  gain;  and  denied  them  the  privflege  of  giving 
lesUmonyln  the  courts  where  a  white  man  was 
a  par^.  16  Wall.,  S7:[40S].  Can  there  be  any 
doubt  that  all  qich  enactments  might  have  been 
reached  by  dinct  legislation  upon  the  part  of 
Congieaa  noder  Its  express  power  to  enforce  the 
TUrteenth  Amendment?  Would  any  court 
hare  hesitated  lo  declare  that  such  legislation 
Imposed  badgesof  eervltudeln  conBictwlth  the 
dvil  freedom  ordained  by  that  Amendment  I 
That  It  would  have  been  also  in  oonflid  with 
the  14th  Amendment,  because  iocoosislent  with 
the  fundamental  rights  of  American  dtizenship, 
doea  not  prove  that  h  would  have  been  con- 
sistent with  the  ISth  AmendmenL 

What  has  ben  aald  is  auffldent  to  show  that 
the  power  td  Congreaa  under  the  18th  Amend- 
ment is  not  necessarily  reatrlcted  to  legislation 
against  slavety  aa  an  histitutlon  upheld  by  poa- 
Itlve  law,  but  may  be  exerted  lo  the  extent,  at 


least,of  protecting  the  liberated  race  against  di>- 
crindnatlon,  in  reapectof  legal  riglitabeloagius 
to  freemen,  where  such  dls^minatlon  i*  buau 
uponiaoe. 

It  remains  now  to  inquire:  what  are  the  legal 
rights  oi  colored  peraons  in  respect  of  the  ac- 
commodations, pririlegec  snd  fadlitiea  of  pub- 
lic conveyancei,  inns  and  phwee  of  public 


ot  a  inrt  of  public  office,  and  has  puldic  dutlca 
to  perform,  from  which  he  should  not  be  per- 
mitted to  exonerate  binuelf  without  the  assent 
of  the  parties  concerned."  To  the  tnme  effect 
U  JTunn  v.  lU.,  U  U.  S.,  118  [XXIT.,  m 
In  OioeU  V.  Bvptniiein,  16  WaU..  678  [78  U. 
8.,XVIIL,882],  itwasruledthatnihMedsate  „_, 
public  highways,  established  by  authority  of  l*"! 
the  State  for  the  public  use;  tliat  they  are  none 
the  less  public  hl^waya,  because  controlled 
and  owned  by  private  corporadons;  tliat  ft  Is 
a  part  of  the  function  of  goveiiiment  to  make 
and  maintain  highways  for  the  convenience  of 
tlie  public;  that  no  matter  who  is  the  agent,  or 
what  Is  tlM  sgencr,  the  function  performed  is 
Oua  <ftka3laU;  uat  although  the  owners  may 
be  private  companies,  they  may  be  compelled  to 
permit  tlie  pulillc  to  use  these  woiu  in  the 
manner  In  which  they  can  be  used;  that,  upon 
these  grounds  alone,  have  the  courts  sustained 
the  investiture  of  railrood  coTporatioiia  with  the 


Imn  V.  Oulver,  11»  WnlL,  88  [86  U.  S.,  XXII 
100],  it  was  said  that  a  municipal  subscription  of 
railroad  slock  was  in  aid  of  the  construction  and 
maiTitenance  of  a  public  highway  and  for  the 
promotion  of  a  public  use.  Again,  in  A'n«  (M>e« 
V.  Taia>tf,lflWall.,66e[86Dr8.,XXIL,227]: 


constructed  by  the  State."  To  thellkerSectare 
numerous  adjudications  In  this  and  the  State 
courts  with  which  the  profcetrion  Is  femiliar. 
The  Supreme  Judicial  Court  of  Uasaachusetta 
iaInhib.i^Wi>reMt&rY.Weil«mB.IL  Corpora- 
ti»a,  4  Met.,  664,  aald  in  reference  lo  a  railroad: 
'"Hie  extablishmcnt  of  that  great  thoroiuh- 
fare  is  regarded  aa  a  public  work,  eatobUshedliy 
public  authority,  intended  for  the  public  use 
and  benefit,  the  use  of  which  is  secured  to  the 
whole  community,  and  constitutes,  therefore, 
like  a  canal,  turnpike  or  highway,  a  public  eaae- 
ment  •  •  •  ^  ig  true  that  the 
real  and  personal  property,  necessary  to  the  es- 
tablishment and  maoagement  of  the  railroad,  is 
vested  in  the  corporation:  but  It  Is  In  trust  for 
the  pubUa"  In  Erit,  ete.,  R.B.  Ot.v.  Gatej/. 
86  Pa.  St.,  287,  the  court,  referring  to  an  Act 
rapealinff  the  charter  of  a  railroad,  and  undo' 
which  the  State  took  possession  of  the  road, 
said:  "It  Is  a  public  Whway,  solemnly  de- 
voted to  public  use.  Wnen  the  lands  wei* 
tsken,  ft  was  for  such  use  or  they  could  not 
have  been  taken  at  alL  •  •  •  Rail- 
roads  established  upon  land  taken  by  the  right  CSO] 
of  eminent  domain  br  suthority  of  theCommon- 
realth,  created  by  her  laws  a>  thorou^ifares 

id  by" 


CiTiL  RiOBTa  CASsa. 


,  _K  her  highways.    No  corpoi 

dcm  liu  property  in  them,  though  11  nuj  oave 
fisDChlaea  aim^Eed  to  uid  exercisable  within 
them." 

In  maDT  courta  it  has  been  held  that,  iMcausB 
of  the  nublk  interest  in  anch  acorporation,  the 
land  of  a  n^lroad  company  cannot  be  levied  on 
and  sold  under  execution  bj  a  creditor,  The 
auin  of  tlie  adjudged  cases  Is  that  a  railroad 
GOipomlton  Is  a  goTernmenlal  asencj,  created 
primnril;  forpublicpurpoBea,  anasublecltobe 
controlled  for  tbe  public  benefit.  Upon  this 
ground  the  State,  when  unfettered  bj  contract, 
may  regulate,  In  Its  diacietlon,  the  rales  of 
fares  of  passengers  and  freight  And  upon 
thisground,  too,  the  State  may  regulate  the  en- 
tire management  of  railroads  in  all  matters  af- 
fecUog  the  convenience  and  safety  of  the  pub- 
lic; as,  forexample,  by  regulatlDS  speed,  com- 
pelling Rtope  of  presciibKl  length  at  atatlons, 
and  prohibiting  diacrlmi  nations  and  favoritism. 
If  the  corporatioD  n^lect  or  refuse  to  dlachar  - 
it*  duties  to  the  public,  it  may  I>c  coerced  to  i  . 
•o  by  appropriale  proceedings  in  the  name  or  In 
belialf  of  the  State. 

Such  being  the  relationi  these  corporatit 
bold  to  the  public,  it  would  seem  that  tbe  right 
of  a  colored  person  to  use  an  improved  public 
highway,  upon  the  terms  accorded  lo  freemen 
of  other  races,  is  as  fundamental.  In  the  state  of 
freedom  established  tn  this  couotiy,  ■*  are  any 
of  the  rights  which  my  breUiren  concede  to  be 
•0  far  fundamental  a*  lo  be  deemed  the  essence 
of  dvll  freedoDL  "Peiaonai  llbertr  conalsta," 
■ays  Blackstone,  "in  the  power  of  focomotion, 
of'^changing  situation  or  removingone'i  person 
to  whatever  places  one's  own  inclination  may 
direct,  without  restraint,  nnless  by  due  course 
"    But  ta  what  value  is  this  right  of  lo- 

... L. -. d  by  such  tiurdens 

'-    '  -"5tor«- 
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foundation  erf  tiie  inatitution  of  alavery  as  ft 
once  existed.  They  are  not  to  be  lustained,  ex- 
cept upon  the  assumption  that  there  is,  in  this 
land  d  univeml  liberty,  a  class  which  may 
(till  be  dlscrimlDBted  against,  even  in  respect  of 
[40]  rights  of  a  character  so  necessary  and  supreme, 
that,  deprived  of  their  enjoyment  In  common 
with  others,  a  freeman  ii  not  only  ta«nded  as 
one  inferior  and  infected,  but,  in  the  competi- 
tions of  life,  is  robbed  of  aome  of  the  moat  es- 
sential meaaa  of  existence;  and  all  this  eolelv  be- 
cause ihey  belong  to  4  paiticular  race  which  the 
nation  has  liberated.  The  ISth  Amendment 
alone  obliterated  the  raceline  so  Ear  as  all  rights 
fundamental  in  a  state  of  f reedoni  are  concerned. 

Second,  as  to  inna.  The  same  general  obser- 
vations which  have  been  made  as  to  railroads 
are  applicable  lo  inn*.  The  word  "inn"  has  a 
ledioical  l^al  signification.  It  means.  In  the 
Act  of  1879,  Just  what  it  meant  at  common  law. 
A  mere  private  boardinc-lunise  ia  not  an  inn, 
nor  is  its  keeper  subiect  to  the  reepooribilitieB, 
or  entitied  lo  the  pnvQeges  of  a  common  Inn- 
keeper. "To  constitute  one  an  innkeeper,  wlth< 
In  tjie  legal  force  of  that  term,  he  must  keep  a 
house  of  entertainment  or  lodging  for  all  travel- 
era  or  wayfarers  who  might  cbooae  to  accept 

_.__J( 
Story: 

"  An  Innkeeper  m^  be  deflned  to  be  the 
100  U.S. 


Gomotlon,  If  it  nuT  be  dcwged  t^  such  tnirc 
as  Congress  inlenaed  by  the  Act  of  187S  b 


keeper  of  a  common  inn  for  the  lod^ng  mid 
entertainment  of  travelers  and  posscugerg.  tbcir 
horses  and  attendants.  An  innkeeper  Is  bound 
to  take  In  all  travelers  and  wayfaring  persons, 
and  to  entertain  them.  If  he  can  accommodnte 
them,  for  a  reasonable  compensation;  and  he 
must  guard  their  goods  with  proper  diligence. 

•  ■  •  If  an  innkeeper  Improperly  refuses 
to  receive  or  provide  for  a  guest,  he  Is  liable  to 
be  indicted  therefor.  •  •  •  They  (cnrriers 
of  passengers)  are  no  more  at  liberty  to  refuse  a 
passenger,  if  they  have  sulllclent  room  and  ac- 
commodations, tfian  an  Innkeeper  is  to  refu,<e 
suitable  room  and  accommodations  to  agucst." 
Sloij,  Bailments,  sections  476-8, 

In  Bag  V.  Ivent,  7  Carrlngton  &  Fayne,  218, 
32  E.  C.  L. ,  4B5,  the  court  speaking  by  Mr.  Jut- 
lite  Coleridge,  said; 

"An  Indictment  lies  against  an  innkeeper  who 
refuses  to  receive  a  guest,  he  having  at  the  time 
room  In  his  house;  and  either  the  price  of  the 
guesfs  entertainment  being  tendered  to  him,  or 
such  circumstances  occurring  as  will  dispense 
with  thst  tender.  This  bw  is  founded  in  good  [411 
sense.  Thelnnkeeperisnot  lo  selecthlsKuexts. 
He  has  no  right  lo  say  to  one,  you  shall  come 
to  my  inn;  and  to  another,  you  shall  not;  a* 


ereiyonc  coming  and  conducting  himself  1 

{iroper  manner  has  a  right  lo  be  received;  ana 
or  this  purpose  Inokcepera  are  a  sort  of  public 


servant^  they  having  in  return  a  kind  of  priv- 
ilege of  entertaining  irsvelera  and  supplying 
them  with  what  they  want." 

These  authorities  an  sufOdent  to  show  that 
a  keeper  of  an  inn  Is  in  the  exercise  of  a  gwui 
public  employment.  The  Taw  giveshim  special 
privileges  and  he  ischorgcdwlib  certain  duties 
and  responsibilities  to  the  public.  The  public 
nahireof  his  employment  forbids  him  from  dis- 
criminating against  any  person  asking  admis- 
sion as  a  guest  on  account  of  the  r«ce  or  color 
of  that  peiwn. 

mrd.  As  to  places  of  public  amusement.  It 


any  le^l  sense,  concerned,  or  with 
which  the  public  have  any  right  lo  Interfere; 
and  ttiat  the  exclusion  of  a  black  man  from  a 
place  of  public  amusement,  on  account  of  his 
race;  or  the  denial  to  him,  on  thai  ground,  of 
equal  accommodations  at  such  places,  violates 
DO  ]eml  right  for  the  vindication  of  which  be 
may  uiToke  Ihc  aid  of  the  courta.  Hy  answer 
is,  that  places  of  public  amusement,  within  the 
meaning  of  the  Act  of  1879,  are  such  as  are  ea- 
tablishM  and  maintained  under  direct  license 
of  the  law.  The  authority  to  eatabliih  and 
maintain  them  comes  from  the  public.  The 
colored  race  is  a  part  of  that  public.  The  local 
government  granting  tbe  license  represents  tlicm 
as  well  as  alfother  races  within  Its  Jurisdiction. 
A  Ucense  from  the  public,  lo  establish  a  place  of 
public  amusement,  imports.  In  law,  equality  of 
right,  at  such  places,  amonc  all  the  members  of 
that  public.  This  must  be  so,  unless  it  be— 
which  I  deny — that  the  common  municipal  gov- 
ernment of  all  tbe  people  may,  in  the  exertion 
of  its  powers,  conferred  for  ue  beneflt  of  all, 
discriminate  or  authorize  discrimlnHtlon  against 
a  particular  race,  solely  because  of  Its  former 
condition  of  servitude, 

I  also  submit,  whether  It  can  be  said— in  view 
ot  the  doctrines  of  this  court  as  announced  Id 
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JftifMiT.  Win«:«,MU.  S.,  118  rXXin..7Tl.Bnd 
[4>1  r»«fflniwd  In  iVf A  t.  a  <(  ^T  TT.  A  Oo.M^- 
S.,1H  rxxni.,  97]— tbat  the  mAnaKcmeut  of 
plaoei  <n  public  unuwrneDt  Is  a  purely  private 
matter,  wltb  which  covemnieDt  has  no  rightful 
conceroT  In  the  Jnmn  Oat»  the  gueatioD  wai 
whether  the  State  of  DUnoia  could  fix,  l^  law, 
the  maxtmum  of  chaige*  f  or  the  Btorage  ofgr^D 
In  certain  waielwuBea  In  that  Stale,  wpritiatt 
properttiefindividtuletlUeM.  After  quoting  a 
remain  attributed  to  ZoRl  C»^  JuMw  Hale,  to 
the  effect  that  when  private  property  1b  '  'affected 
with  a  public  interest  It  ceaaea  to  be  jwri*  pry- 
tati  only,"  the  court  aaya: 

"  Property  doe*  become  clothed  with  a  pub- 
lic interen  when  uaed  In  a  nuumer  to  make 
It  of  public  conaKiuence  and  affect  the  com- 
munity at  large.  When,  therefore,  one  devotes 
hla  property  tO  a  use  In  which  the  public  has  an 
int^^  he.  In  efCect,  sranti  to  the  public  m  In- 
terat  in  that  nae  and  must  submit  to  be  con- 
trolled br  the  public  for  the  common  good  to  the 
extent  of  the  Interest  he  has  thus  created.  He 
may  witlidraw  hU  grant  by  discontinuing  the 
uae,  but,  so  long  as  he  maintains  the  use,  he 
must  submit  to  Uie  control." 

The  doctrines  of  Jfunrt  t.  IBinoi*  have  never 
been  modified  by  this  court,  and  I  am  Justified, 
upon  the  authority  of  that  case.  In  sayluK  tlial 
placce  of  public  amusemeDt,conductcd  under  the 
authority  of  the  law,  are  dotlied  with  a  public 
in  terest,  because  used  in  a  manner  to  make  them 
cf  public  consequenoeandto  affect  the  commu- 
nity at  large.  The  law  may,  therefore,  regulace, 
to  some  extent,  the  mode  in  which  thev  shall  be 
conducted  and,  consequently,  the  puolic  have 
rigbta  in  reqvect  of  such  placet,  which  may  be 
vindicated  by  the  law.  Itls,  consequently,  not 
a  matter  purely  of  private  concern. 

Congreea  has  not,  in  these  matlens,  entered 
the  domain  of  state  control  and  supervision.  It 
does  not,  as  I  have  said,  aanime  to  prescrilw  the 
general  condltlona  and  llmltatlona  under  which 
uins,  public  conveyancea  and  places  of  public 
amusement,  shall  beconductedoTiDauaged.  It 
timply  dedans.  In  effect,  that  alnce  the  Nation 
has  established  universal  freedom  in  this  coun- 
try, tor  all  time,  there  ahall  be  no  discrimina- 
tion, baaed  merdyuponraGeorGolor.Inrespect 
of  the  accommodations  and  advantuea  of  pub- 
[4S1  lie  conveyances,iiuia  and  placet  of  public  amuse- 

I  am  of  the  opinion  that  such  discrimination 
practiced  bv  cotporaUona  and  Individuali  In  the 


Amendment;and,  consequently,  without  refer- 
ence to  ita  enlarged  power  uudertheUth  Amend- 
ment, the  Act  of  Hardi  1, 187S,  ia  not,  la  my 
Judgment,  repugnant  to  the  ConstitutI<m, 

It  remain*  now  to-contideT  these  ca*ea  with 
reference  to  flie  power  Congress  hat  potsessed 
aiooe  Uie  adoption  of  the  14th  AmendmenL 
Much  that  has  been  taid  a*  to  thepower  of  Con- 
giest  under  the  18th  Amendment  I*  applicable 
to  this  branch  <d  the  discussion,  and  wiU  not  be 
rnieated. 

Before  the  adoption  of  the  recent  Amend- 
meoti,  it  had  become^  as  we  have  seen,  the  ea- 
tablianed  doctrine  of  thi*  court  that  ne^roea, 
whote  ancestors  bad  been  imported  and  aold  as 
8M 


slaves,  could  not  become  dtlxcna  of  a  State,  or 
even  of  the  United  Btatea,  with  the  rights  and 
priviiegee  guaiantied  to  citizens  by  the  Nation- 
al Constitution;  further,  tiiat  one  might  have 
all  the  rights  and  privileges  of  a  citizen  of  a  State 
without  neing  a  dtizeu  In  Uie  teose  in  which 
that  word  was  used  in  the  National  Constitution, 
trithout  beine  entitled  to  the  privileges  and 
unities  of  ciUieu*  of  the  several  States. 
BtiU  further",  between  the  adoption  of  the  18th 
Amendment  and  the  proposal  by  Congress  of 
the  14th  Amendment,  onjune  18, 1800,  the  stat- 
ute-books of  several  of  the  States,  as  we  have 
seen,  had  become  loaded  down  widi  enactments 
which,  under  the  guise  of  Apprentice,  Vagrant 
and  Contract  Beg^tion*.  taught  to  ke^  the 
colored  race  in  a  condiUon,  practically,  of  serv- 
itude. It  was  openly  announced  that  whatever 
it  be  the  rights  which  peiwus  of  that  lace 
,  as  freemen,  under  the  guaranties  of  the 
National  Constitution,  they  could  not  become 
"'  ;nsof  a  State,  with  the  privilcgcBttelonging 
..  ..lUens,  except  bv  the  consent  of  suchBute; 
consequently,  that  their  dvil  rights,  as  dtizens 


.     ,  miiht 

be  doubted  or  delested,  and  bv  way  of  furl 

culfu-gemeot  of  the  power  of  Congress,  the  14th 
Amendment  was  proposed  for  adoption. 

Remembering  that  this  court,  in  the  BtavgK' 
ter-Hou*t  Catei,  declared  that  the  one  pervading 

fiurpose  found  in  all  the  recent  Amendments, 
ying  at  llie  foundation  of  each,  and  witbcut 
which  none  of  them  would  have  been  suggested, 
was  "The freedom  of  the  slave  race,  the  se- 
curity and  Ann  establishment  of  that  freedom, 
and  tne  protection  of  the  newly-made  freeman 
and  dtizen  from  the  oppretdoD  of  tlioee  who 
had  formerly  exercised  unlimited  dominion  ova 
him  " — that  each  Amendment  was  addressed  pri- 
marily to  the  grievances  of  that  race— let  us  pro- 
ceed to  consider  the  language  of  the  14th  Amend- 

Ita  iKt  and  0th  section*  are  In  tiiese  words: 
"8ec.l.  All  persons  bom  qr  naturalized  Id 
the  United  States,  and  subject  to  the  jurisdio- 
tlon  thereof,  are  citizen*  &t  the  United  States 
and  of  the  Stale  wherein  they  reside.  No  State 
ahall  make  or  enforce  any  law  which  shall 
abridge  the  privlleget  or  immunities  of  dticena 
of  the  United  States:  nor  shall  any  Stal«  de- 
prive anv  person  of  life,  liberty  or  property, 
without  auei»DC<8s  of  law;  nor  deny  to  any  pe^ 


Sec  S.  That  Cou^ren  shall  have  powcar  to 
enforce,  by  appropriate  legislation,  the  provia- 
ions  of  this  arude." 

Stravdtr  r.WmtV 
^,  664]  and  2b  pa 
I  [676],  and  mv  I 
rights  and  privUeg 
d,  and  are  u  fad  I 


__  _.  adjudged  hi  Stravdtr  ▼.  WmtTirginia, 
100  U.  B.,  S08  TXXV.,  664]  and  B»  parU  Vir- 
giuia,  100  U.  6.,  8S9  [676],  and  mv  brethren 
concede.that  positive  rlghla  and  privUeges  wera 
Intendea  to  be  secured,  and  arau  fad  secured, 
by  the  14th  Amendment 

But  when,  under  what  drcnmslanoea  and  to 
what  extent,  may  Congress,  by  means  of  legis- 
lation, exert  Its  power  to  enforce  the  provisions 
of  this  Amendmentf  The  tbeoiy  of  the  oi^nioB 
of  the  majority  of  the  court— Uie  foundatioii 
upon  wbioi  their  reasoning  leema  to  rest— ia, 
that  the  General  Oovemmenl  cauaot,tn  advanc* 


,.Go'«'giy^ 
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of  luMtfle  itatelawiorhoaUle  itale , 
[Ulactivelr  intorfenfot  tbe  protection  otutj 
the  iWita,  priTilegeauidtmmoDmeiaecDredby 
the  1  wi AmendmenL  ItlisaidthBtmcbrlghts, 
priTflesei  aod  immnnltiea  ve  secuied  b7  waj 
at  VTM&it'on  uainst  state  lawi  and  state  pro- 
ceediDga  iMecumg  luch  rights  and  privUt^ 
and  by  power  Ktven  to  Conneis  to  hurUlate  f oi 


^ ,_ Ji  section  of  the  14th 

Amendment.  No  express  power  ts  given  Con- 
gresa  to  enforce,  bj  [mmiirj  direct  legislation, 
the  prohibition  upon  state  laws  iropairine  the 
obligstlon  of  contracts.  Authority  Is,  indeed, 
con&red  to  enact  all  oecessair  and  proper  laws 
for  cairylnginto  execution  the  eDumetaled  pow- 
«ia  of  CoDgrew  and  all  other  powen  vested  bj 
the  CousUtution  tn  the  Oovemment  of  the  Unlt- 
«d  Stales  or  In  any  department  or  officer  there- 
of. And,  as  heretofore  shown,  there  Is  also, 
by  Decessary  Implication,  power  In  Congress, 


jfatioru 


-  a  Btate  Is  not  a  poiMT  In  _.     

jfaiiMol  Oovemmeia.  It  la  aimply  a  denial  of 
pneer  V>  Iht  Stale.  And  the  only  mode  Id  which 
the  inhibition  upon  state  laws  impairing  the 
obligation  of  contracts  can  be  enforced,  u.  In- 
directly, through  the  oourta.  In  suits  where  the 
parties  raise  some  question  as  to  tbe  constitn- 
tional  validttyof  such  laws.  The  ^Iclal  pow- 
er of  the  United  Slates  extends  to  such  suits  for 
the  reason  that  they  are  suits  arising  under  tbe 
Constitution.  The  14tb  Amendment  presents 
the  first  Instance  in  our  history  of  the  inveati- 
ture  of  Congress  with  afflnnative  power,  by 
legiilaaoR,  to  Wotm  an  express  prohtbiton  up- 
on the  Slates,  It  1>  not  said  that  the  jiidietai 
power  of  the  NaUon  may  be  exerted  for  the  en- 
forcement of  that  Amendment.  No  enlarge- 
ment of  tbe  Judicial  power  was  required,  forlt 
I4S]  Is  clear  that  had  the  Gth  section  of  the  14th 
Amendmentbeenentlrely  omitted. the  ' 
could  have  stricken  down  all  state 
Dulllfled  all  state  proceeding*  In  hostility  to 
rights  and  privileges  secured  or  recoenlEed  by 
that  Aroenament  Tbe  power  given,  Is^  terms, 
bv  oongreasional  legiihMon,  to  enforce  the  pro- 
ndoni  of  the  Amendment 

The  asaumption  that  this  Amendment  condsts 
wholly  of  prohibitions  upon  state  bwsand  stale 
proceedings  tn  hostility  to  Us  provisions,  is  un- 
.    ¥._.._. The  first  clause  of 


States,  and  of  (he  State  iriierdn  they  reride"- 
Is  of  a  distinctly  afflnnative  character.  In  its 
application  to  tbe  colored  race,  previously  lib- 
erated. It  created  and  granted,  as  well  dtlzen- 
■hlp  of  the  United  Stales,  as  ddienship  of  the 
Stale  lo  which  they  respectively  resided.  It  tai- 
troduced  all  of  that  race,  whose  anceaton  bad 
been  imported  and  sold  as  slaves,  at  once,  into 
100  V.S. 


spectlve  States.  Further,  they  were  brought, 
l^  this  supreme  act  of  the  Nation,  within  the 
direct  operation  of  that  provision  of  the  Consti- 
tution which  declares  that  "The  ddzens  of  each 
State  shall  be  entitled  to  all  privileges  and  im- 
munities of  dtizenalntbeseTersl  States."  Art 
4,  sec.  2. 

Tbe  dtlzcnship  thus  acquired,  by  that  race, 
in  virtue  of  an  afflnnative  grant  from  the  Na- 
tion, may  be  protected,  not  alone  by  the  Judi- 
-**'"---"  of  the  r ^-'' 


.  because  the  power  of  Congress  is  not  n 
strlcted  lo  the  enforcement  d^  prohiUtions  up- 
on state  laws  or  state  action.  It  Is,  in  terms  dta- 
tlnct  and  positive,  to  enforce  "the  prtmtiont  Of 
(A£«  arMei«"  of  Amendment;  not  simply  thoee  of 
s  prohibitive  character,  but  the  provlsiona — oU 
of  tbe  provisions — affirmative  and  prohibitive, 
of  the  Amendment  It  Is,  therefore,  a  grave  mis- 
conception to  suppose  that  the  5th  secBon  of  the 
Amendment  has  reference  exdusivdy  to  express 
prohiUtiODS  upon  state  laws  or  state  acdon.  If 
any  right  was  created  by  that  Amendment,  the 
nant  of  povrer,  Ibrou^  appropriate  l^sla-  [47] 
Son,  to  enforce  lis  provisions,  authorizes  Con- 
gress,by  means  of  legislation.operatlog  through- 
out the  entire  Union,  to  guard,  secure  and  pro- 
tect that  right 

It  is,  therefore,  an  essential  Inquiry  what,  if 
any,  right,  privily  or  immuni^was  given,  by 
the  Nation,  to  cotored  peiaons.when  they  were 
made  dtizens  of  the  Stale  In  which  they  reddeT 
Did  tbe  constltntlona]  mntof  stale  dtizenship 
to  that  race,  of  its  own  lorce,  invest  them  witn 
any  rights,  privileges  and  immunities  whatever! 
Tlmt  they  became  entitled,  upon  the  adoption 
of  the  I4th  Amendment,  "  to  all  privilema  and 
Immunities  of  dtizens  in  the  severd  States, " 
within  tbe  meaning  of  section  2  of  srtlcle  4  of 


stitudon  they  became  entitledT  Tothlsltmay 
be  answered,  generally,  npon  the  authority  A 
the  adjudged  cases,  that  they  are  thoee  which 
_.......i . ._  -■•'-jn^ipii 


fundamental  In  dtizendiip  in  a  free  repub- 
lican government,  such  as  are  "common  to  the 
citizens  In  the  latter  Steles  imderUidr  constitu- 
tions snd  laws  by  virtue  of  their  being  dtizens." 
Of  that  provlaon  it  has  been  said,  with  the  ap- 
tvoval  01  this  court,  that  no  other  <»e  in  the 
Constitution  haslended  so  strongly  to  constitute 
the  dtliens  of  the  United  Stales  one  people- 
Ward  e.  Mamfiand,  IS  Wall.,  At&.OBipld  v. 
Q>ri/ett,i  Wash.  0. 0.,871; Fautr.  Ta.,  8  Walt, 
108;  mMgkter-BovtOatt.ltl^.W. 

Althoun  thia  court  has  wlselv  forborne  any 
attempt,  OT  a  eomprehendve  dennltlon,  to  indi- 
cate all  of  the  luivileges  and  Immunities  lo 
which  the  dUten  of  a  State  Is  entided,  of  right 
when  within  the  jurisdiction  af  other  States,  I 
hazard  nothing,  in  view  of  former  adjudin- 
ttona,  to  aaying  that  no  Btate  can  sustain  her 
denial  to  colored  c  tizensof  other  States,  whtia 
within  her  limits,  of  privHwes  or  Immnnitles, 
fundamental  in  republican  cHtienship,  upon  the 
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DTcd  citizens  of  other  Ststa,  witUn  the  juris- 
diction of  that  State,  could  claim.  In  virtue  of 
iection  S  of  article  i  of  the  Constitutioa,  every 
[481  P^''>'bSB  ^^'^  Immiinlij  which  that  State  se- 
cur«e  to  her  while  citlzena.  Olherwise,  it  would 


particular  ntce  or  color,  to  withhold  from  ' 
zeoa  of  other  States,  belon^n^  to  that  ] 
K-ribod  race  when  within  her  bmlts,  pTiTilegea 
and  immuoitiee  of  the  character  regarded  dv 
all  couru  as  fundamental  in  dtixe^hip;  and 
that,  too,  when  the  constitutional  guaranty  (a 
that  the  citizens  of  each  State  shall  be  enliUed 
to  "  all  privileges  and  immunities  of  dtiiens  of 
the  sev^al  States."  No  Stale  may,  by  discrim- 
InatioD  against  a  portion  of  its  own  ctliwns  of 
a  particular  race,  in  respect  of  priviicgee  and 
Immunitiei  fundamental  in  dtizenahip.  Impair 
the  consUtutioual  right  of  citizens  of  other 
States,  of  whatever  race,  to  enjoj  in  that  State 
all  sucb  privileges  and  immunities  as  are  there 
accordedTto  ber  most  favored  citizens.  A  col- 
ored dtizen  of  Ohio  or  Indiana,  while  in  the 
jurisdiction  of  Tennessee,  is  entitled  to  enjoy 
any  privilege  or  immunity.  fuDdamental  in  cit- 
izens hip,  which  is  given  to  citizcnsof  the  white 
race  in  tne  latterSiale.  It  isnot  to  be  supposed 
that  anyone  wilt  controvert  this  proposition. 

But  what  was  secured  to  colored  dtizens  of 
the  United  Stales— as  between  them  and  their 
respective  Slates — by  the  national  grant  to  them 
of  state  citizenship  t  With  what  rights,  privi- 
luet  or  immunltiea  did  this  grant  invest  lAem  T 
l^ere  Is  one,  If  there  be  no  other:  exemption 
from  race  discrlminatioD  in  respect  of  any  dvil 
right  belonging  to  dtizens  of~the  white  race  in 
the  same  Stale.  That,  surely,  Ii  their  constitu- 
tional privilege  when  within  the  jurisdiction 
of  other  States.  And  nich  most  be  thdr  con- 
stitutional rlglit.  In  their  own  State,  unless  the 


IS  treatment  at  ttM  hands  of  the  Natlo*.  Citi- 


,___.^ -„ Bogdi 

cveiy  nee  Id  tbe  same  State.  It  is  fimc 
Id  American  dtizensbip  that,  in  respect  of  such 
rights,  there  shall  be  no  discrimination  by  the 
State  M  fits  offlcers,  or  t^  indivldnals  or  corpora- 
tions ezerdftng  public  functions  or  authority, 
against  any  dUzcn  because  of  his  raceor  prev- 
ious condition  of  servitude.  In  U.  8.  v.  OntHtt- 
hank,  93  U.  8.,  64S  [XXm  088],  It  was  «id 
14Bi  at  page  SSS,  that  the  rights  of  life  and  personal 
Ubertv  are  natural  ri^tsof  ntan.andtbat  "Ttie 
equality  of  the  rights  of  dtizens  is  aprtnclple  of 
republicaDlim.''  And  in  Sb parte  Virginia,  IW 
V.  3.,  S89  [XXV..  07^,  the  emphatic  language 
of  this  court  is  Uiat  "One  great  purpose  ofthese 
Amendments  was  to  raise  the  colored  race  from 
that  condition  of  inferiority  and  servitude  in 
which  moat  of  them  had  pnviously  stood.  Into 
perfect  equality  of  dvil  rights  with  all  other  per- 
'"-'nthejyfisdicttonof  theStttea."  8o,in 


the  court,  alluding  to  the  UthADomdment,! 
"This  Is  one  of  a  series  of  constitntional  provis- 
ions having  a  common  purpose,  namely:  secur- 
ing to  a  race  recently  emancipated,  a  race  that 
through  many  generations  Uaa  been  hdd  in  slav- 
ery, all  the  dvit  rights  that  the  superior  race 
enjoy."  Again,  ialfeai  v.  Ddaaan,  108  U.  8., 
K62 


386,  it  was  ruled  that  this  Amendment  was  de- 
signed, primarily,  "Tosecure  to  the  colored  race, 
thereby  Invested  with  the  rights,  privileges  and 
responsibilities  of  citizenship,  the  enjoyment  of 
all  the  dvil  rights  that,  under  the  law.  arc  en- 
joyed by  while  persona." 

The  language  of  this  court  with  reference  to 
the  16th  Amendment,  adds  to  the  force  of  tliia 
view.  In  United  State*  v.  Omikthank,  It  was 
said:  "In  (TnitAf  Stotes  v.  Aess,  93U.  &..S14, 
we  held  that  the  iSth  Amendment  has  invested 
the  dtizens  of  the  United  States  with  a  new  con- 
stitutional right,  which  Is  exemptiOQ  from  dis- 
crimination la  the  exercise  of  the  dectlve  fran- 
chise, on  account  of  race,  color  or  previous  con- 
dition of  servitude.  From  this  It  appears  that 
the  right  of  BuOrare  is  not  a  necessary  ottribute 
of  national  dtIzenGiiip,but  that  exemptloD  from 
diaarlmination  in  the  exercise  of  that  right  oa  ac- 
countof  race,  etc..  Is.  The  right  to  vote  In  the 
States  comes  from  the  SUtes;  but  Um  right  of 
exemption  from  the  prohibited  dlscriminatioii 
comes  from  the  United  States.  The  flnt  has 
not  been  granted  or  secured  by  the  Constltutloii 
of  the  United  States,  but  the  last  has  been. " 

Here,  in  hmguagc  at  once  clear  and  fordble. 
Is  stated  the  principle  for  which  I  contend.  It 
can  scarcely  Declaimed  that  exemption  from  race 
discrimination,  in  respect  of  dvil  rights,  agnlnst 
thoseio  whom  state  cltlzenHhlp  was  granted  by 
theNBtioi],lsBnvless,forthec»loredrace,anew  [50I 
constitutiooal  nght.  derived  ^m  and  secured 
by  the  National  Coiutitution,  than  la  exemotion 
from  such  discrimination  In  the  exerdae  of  the 
elective  frandiise.  It  cannot  be  that  the  latter 
Is  an  attribute  of  national  citizenship,  while  tbe 
other  is  not  esaentlRl  In  national  dtizenahip,  or 
fundamental  in  state  dtizensbip. 

If,  then,  exemption  from  discrimination.  In 
respect  of  dvil  rights,  is  a  new  constitutional 
rlgnt,  secured  by  tbe  grant  of  state  dtlzenship 
to  colored  dtiiens  of  Oie  United  States — and  I 
do  not  see  how  this  can  now  be  questioned— 
why  m^  not  (he  Nation,  by  means  of  its  own 
I^lslationof  aprimary  direct  character,  guard, 
protect  and  enforce  that  rightf  It  Is  a  right  and 
privily  which  tbe  nation  confened.  It  did 
not  come  from  the  St^es  In  which  those  col- 
ored dlizens  redde.  It  has  been  the  established 
doctrine  of  this  court  during  all  its  history,  ac- 
cepted as  essential  to  the  national  supremacy, 
that  Congress,  In  the  absence  of  a  poefllve  defe- 

Stlonof  power  to  theState  LeglslaturcB,may, by- 
own  legialation,  enforce  and  protect  any 
right  derived  from  or  created  by  the  National 


ed  In  ITnJtcif  StotMT.  iiMM,  93  U.  S.,  214.  where 
the  court  said  that'  lUghts  and  Immunitiea  creat- 
ed by  and  dependent  upon  the  Constitution  of 
the  United  States  can  be  protected  by  Congress. 
The  form  and  manner  of  thcprotectioi  ~ 


varied  to  meet  the  necessities  of  the  panicuLir 
right  to  be  protected."  It  was  distinctly  rc-af- 
flnnedinStrotubrv.  Fell^l'tvinM,100U.S.,:ilf>' 
[(up^a1  ,  where  we  said  that  "A.  right  or  immunity 
created  by  the  Conslltntion  or  onlr  {nurantieil 
by  it,  even  without  any  express  delegntioo  of 
power,  may  be  protected  by  Congress."  How 
then  can  it  be  claimed  in  view  of  the  declnr^ 
tions  of  this  court  in  former  cases,  that  exemp- 
tOf  0.8. 
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Hon  of  colored  ddmH,  within  thdr  Statei, 
from  nee  diKriminnllon,  In  respect  of  tbedvU 
rights  of  dtizeiu,  InnotaniininiuittyCKmtad  — 
derlTed  from  the  N4tionaI  CoiutltutlouT 
Thia  court  has  alwafi  jjiven  ■  bioad  utdUb- 

era!  constmctfoD  to  the  Oonatltntion, " 

eoaUe  Congren,  br  letjtlatton.  toenfo 

[Bll  wcured  l^  that  mfltnunent    The  1_„ 

whldi  Congrenouiy  enact.  In  execution  of  ita 
power  to  enforce  ttie  proyMooeof  thia  Amend- 
ment,  la  eudiaBmaTDe  appropriate  (o  protect 
the  right  mnted.  Hbe-woA  "appropriate"  was 
opdoobteiPyiMed  with  reference  to  Itameanlng, 
at  establldwd  bj  repeated  dedrioni  of  thia  court. 
Under  given  dicoiUBtancea.that  which  the  conn 
charaMerizea  a«  corrective  legbdatloD  might  be 
deemed  bj  ConsreaB  ^>ptopriale  and  entirely 
■nlBcient.  Dii«r  other  drconutancee  primary 
direct  hglalation  may  be  required.  BntHlsfOT 
CoDgreaa,  not  the  judldaiy,  to  lay  that  leglala- 
tlonls  appropriate;  that  la,  beHtadapted  to  tin 
end  to  be  attuned,  llie  JOLidarT  mn  not. 
with  MifetT  to  our  inatltutiraa,  enter  the  domain 
of  lerialatlve  discretion,  and  dictate  the  meana 
which  Oongieei  aliall  employ  in  tlie  ezerriae  of 
Ita  cranted  powers.  That  would  be  alieernanr- 
patTon  of  the  functiona  of  a  co-ordinale  depart- 
ment, which.  If  oflen  repeated,  and  pennanenl- 
ly  acquiesced  In,  would  work  a  ramcal  change 
in  our  system  of  government  laUnited  SbUMt. 
yit/ier.i  Cranch,  8S8,  the  court  said  that  "Coo- 
greaa  must  possesa  the  dudce  of  means,  and 
must  be  Mnpowered  to  use  any  means  which 
are  infsolcondudvetotheezerciae  of  a  power 
granted  by  the  C<»istitntlon."  "Thesonndcon- 
etmctlou  of  the  Constittttkni  "  asld  ChitfJiitHce 
Hanhalt,  "  must  allow  to  the  Natkmnl  L^i>- 
lature  that  discretion,  with  respect  to  the  means 
by  which  the  powera  it  confers  are  to  be  carried 
into  execution,  which  wHl  mahle  that  body  to 
perform  the  high  duties  asrigned  lo  It  In  the 

It  benefldal  to  the  people.    Let  the 

It  be  within  the  scope  of 
la  which  are    " 


end  be  legitimate,  let  it  be 
the  Constitution,  and  «U  n 


ire  ap- 


wiiicu  tuv  nut  iHuiuuiwu,  uufc  uiuawt  wiui  wie 

letter  and  n^t  of  the  Constitution,  are  con- 
MtatiotmL'T  JfeOuBeAv.Marytand.i'mL  '" 

Must theaa rules (tfctHUtTDcdon be  nowi 
doned?  Are  the  powen  of  the  National  Legto- 
laton  to  be  reatramed  in  proportion  as  the  ri^ta 
and  privil^ea,  derived  from  the  Nation,  are 

'  able?  Anoonstitntionalnt>visloas,enact«d 


lalni. ,,_ 

to  secnn  the  dearest  ri^la  M  freemen  and  dti- 
aans,  to  be  subjected  to  that  rule  of  etaistruc- 
tlon,  Rpplicoble  to  private  instruments,  which 
[BS1  requires  that  the  words  to  be  interpreted  must 


ploy  tbemf    Or, 

"A  constitution  of  government,  founded  by  the 
people  for  themselves  and  their  posterity,  and 
for  objects  ot  the  most  momentoua  nature— for 
perpetual  unlon.for  the  eab^iliahment  of  Justice, 
for  the  general  welhn,  aod  for  a  perpetuation 
of  the  DMSsingB  of  Hber^-^iecessarily  requires 
that  every  Interpretation  of  Ita  powos  should 
have  a  constant  rdoesce  to  these  oMectsT  No 
interiwMatlon  id  the  words  In  which  Uioae  pow- 
ers are  granted  can  be  a  sound  one,  whidi  nar- 
rowadownthdr  ordliiary  import  so  as  to  defeat 
those  objects."    1  Btory,  Const,  sec.  4ES. 

The  opinion  (tf  the  court,  as  I  have  said,  pro. 
lOBCS. 


ceeds  upon  the  gronod  that  the  power  of  doo- 
gress  to  It^^islate  few  theivotectlonof  therighta 
sod  privileges  secured  t^  the  14th  Amendment 
cannot  be  brought  Into  activity  except  with  th» 
view,  and  as  it  may  become  necessary,  to  cor- 
rect and  annul  slate  laws  and  state  p) 


state  laws  or  state  action  advene 
to  such  riffhts  and  privU^ee,  the  Nation  mar 
not  actively  Interfere  (or  Uidr  protection  and 
security,  even  against  corpontiMu  and  individ- 
uals exercising  puUlc  or  guati  public  functioDS. 
Sudk  I  undeiatand  to  be  the  porition  of  my 
brethren.  If  thegiaiittocokireadtlzensottM 
United  Stales  of  dtiieoship  in  tbehr  respective 
States,  imports  exemption  froln  race  discrimi- 
nation, h)  their  States,  In  respect  of  such  dvil 
ri^ts  as  behnw  to  dtizenship,  then,  to  hold 
that  the  Amendment  remits  tnat  right  to  the 
Ststea  for  their  protection,  primwHy,  ai>d  stays 
the  bandsoftheNation,  unto  it  is  assailed  &y 
state  lawa  or  state  proceedinga,  la  to  adjudge 
that  the  Amendment,  so  farfrom  enlarging  the 
powers  of  Congrcso  as  we  have  heretofore  said 
It  did — ooton&  cnrt^ls  them,  but  n 


prelaUoD  of  the  Amasdment  is  a  denial  to  Con- 
KTBM  of  the  power,  by  npropriate  legislation, 
fo  enforce  one  of  its  providona.  In  view  of  the 
circumstances  under  which  the  recent  Amend- 
menla  were  Incorporated  Into  the  Constitution, 
and  eapedallT  In  view  td  the  peculiar  character 
of  the  new  rights  th^  crated  and  secured.  It  ..ai 
oughtDOttobepreaumedthattheQeneralGov-  ^ 
eminent  has  abdicated  its  authority,  by  nation- 
al k^ialation  direct  and  primary  In  Its  character 
to  guard  and  protect  privileges  and  Immunities 
secured  by  thst  instrument  Such  an  interpre- 
tation of  the  CoDstitution  ought  not  H>  be  ac- 
cepted if  it  be  possible  to  avoid  It  Its  accntl- 
ance  would  lead  to  this  anomalous  result:  that 
whereas,  prior  to  the  Amendments,  Congress, 
with  the  sanction  of  this  court,  psssed  the  most 
stringent  laws— operating  directiyand  primari- 
ly upon  States  and  their  otBcera  and  agents,  as 
— )U  as  t —  '-'<-"--•-    •-  _.-..-—.—   -. 

ive^an  „  .    _      .  _ . 

Dow.oy  l^islaUonofalikem^maryai 

character,  guard,  protect  ana  secure  the  free- 


upon  individuals— in  vlndintion  of 
ud  the  Tight  of  the  nuster.  It  mar  n 
"      '    ""    "  ■         aod  dire 


dom  crti^l&hed,  vdA  the  most  essential  right 


A  for  the  opinion 


of  others,  I  Insist  that  the  National  Lei^tiu* 
may,  wfthont  tnuisceiidlng  the  limits  of  the 
Constitution,  do  for  human  llber^  and  the  fun- 
damental rl^ts  of  American  dtizenship,  what 
It  did,  with  the  aanctloo  of  tills  court,  iat  the 
protection  of  slavery  and  the  ririits  of  the  mas- 
—  of  fugitive  slavcB.  It  fugitive  slave  laws, 
,  riding  modes  and  prescribing  peudties, 
whereby  the  roaster  could  adze  and  recover  hla 
fugitive  slave,  were  legitimate  exercises  of  an 
Implied  power  to  protect  and  enforce  a  right 

rdzed  by  the  Constitution,  why  shall  the 

I  of  Congress  be  tied,  so  thst — under  an 
iss  power,  by  appropriate  legislation,  to  eo- 

aconstitutiooal  provisioo  granting  dtii»n- 

ship— it  may  not,  by  means  of  direct  l^slstiou, 
bring  the  whole  power  of  this  Nation  to  bear 
upon  States  and  thdr  officers,  and  upon  such 
Individuals  and  corporations  exerdslng  public 


ib.GoogIc 
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fonctloiu  u  unnne  to  Abridge,  Imp^,  or  deny  [ 
lighu  confeswdl^  Mcared  bj  tbe  Bapreiiie  Uw 
of  theUndr 

It  doea  not  wem  to  me  tlut  tbe  fkcttbet,  br 
tbe  2d  dauae  M  the  let  wctlon  of  tbe  i4tb 
Amendment,  the  BtUee  are  expnaily  pioblblted 
from  making  or  enforcing  lam  abrioglnc  tbe 
privilHiei  and  immnnhlea  of  dtixenf  at  tbe 
Dnitea  Statea,  fonilabea  mj  raffldent  reaaon 
.-_t_>j. '-—'-'Tg  that  tbe  Amendment 


...      _  denT   _     „  .         .    . 

„ kl,  primarj  ana  direct  kolalatlDn,  of  i»o- 

1641  tecting  atlzena  of  tbe  aerend  Btatea,  belne  alio 
dtisena  of  the  United  Statea,  agalnit  all  dia- 
crimlnation.  In  reipect  of  Oielr  ri^ta  ai  dtl- 
zeu,  wbidi  la  ftmnded  on  lace,  oolor  or  pcerl- 
oua  condition  of  aervUnde. 

Sacban  Intarpretatloa  <J  the  Amendmtart  la 
plainly  repugnant  to  lla  Bth  aecti(»,  confining 
upon  CongreM  po  wer.by  tqtpropriate  leglalatioii, 
' — TlyaiepKmalonaer-'-'-' — 


.  ihepro.- „ 

prohiUtiona  upon  the  Statga,  bat  all  of  the  pro- 

_,_, ..^.  f — J 'dudlngtl '- 

^Mdai 

.-utingcJli . 

Tbia  alone  la  Buffldent  for  holding  that  Congieaa 


■a  won  the  8ta 

.  >aoftheAmeiidmeDt.taichidhiKthepnma- 

Dt,  ezneaa  and  imjdied,  to  Uie  lat  dauae  of  the 

t  aection  of  the  artide 


to  not  teatricted  lo  theenactment  of  lawa  edited 
to  counteract  and  redieaa  tbe  operation  of  state 
l^ialation,  ex  the  action  of  atateofficen,  ot  the 
cbarader  prdilUted  I7  theAmendment  Itwaa 
perfectlj  wdl  known  that  tbe  great  dancer  to 
the  equal  enjoyment  by  dtlzena  of  their  tights, 
aa  dtuena.waa  to  be  apprehended  not  allogetiier 
from  unfriendly  state  lea;l«latlon,  but  from  the 
hostile  acdcn  of  ocupoiaUona  and  indlTiduata  In 
tbe  Statea.  Andbiatobeiaeaumedthatltwaa 
Intended,  by  that  section,  to  dothe  Congress 
with  power  ud  autbori^  to  meet  that  danger. 
If  tbe  tigbit  intnded  to  be  secured  bj  the  Act 
of  181S  are  sodi  as  belong  to  the  dtlzen,  hi 
common  or  equally  with  other  dtlzena  In  tbe 
aame  State,  then  It  la  not  to  be  denied  that  sodi 
legislation  to  pecuUarly  appropriate  to  the  end 
which  Congraea  to  anihoiuea  to  accomplish, 
vii.:  to  protect  the  dtizeo,  in  respect  of  sodi 
rights,  against  dtocrimlnaoon  on  acooontof  bto 
race.  BecuRing  to  the  apedflc  prohlUtioo  In 
the  14th  A"'*i*^!Tpy*  upon  the  niiklng  or  m- 
foidng  <rf  state  tows  aMdginglhe  ptlrilma 
of  dtuens  of  the  United  States  I  remark  that 
If,  aa  held  in  tbe  Savf^tar-a^  0am,  the 
prlTll^ea  here  referred  to  wen  those  which  be- 
longed to  dttoenabip  of  the  United  Stales,  as 
dia^guiabed  from  tboee  belonging  to  statedt- 
Izenshia  it  was  Impoerible  for  any  State,  prior 
to  tbe  adoption  ot  ">■*  Amendment,  to  have  en. 
forced  laws  of  that  character.    The  Judiciary 

could  have  annulled  all  such  •--'-■—■ ^-- 

tbe  proTlalon  that  the  Oonstib  

supreme  law  of  the  land,  anything  In  the  Con* 
Btltution  or  tows  tt  aaj  6tue  to  tbe  contnuy 
notwltbatanding.  The  Btatea  were  already  on- 
iSBl  ^  '^  Implied  probibitloo  not  to  abridge  any 
^  privilege  or  Immunity  bdongiog  to  dtiiena  A 
the  United  Statea  aa  each.  Conaeauently,  the 
prohitdtion  upon  state  tows  In  hoetilin  to  r^to 
lehnuing  to  dtizens  of  tbe  United  States,  was 
Intended — In  view  of  the  Introduction  Into  tbe 


a  limitation  aa  tbe  powersof  theStatee,aiid 
not  Intended  to  dudntoh.  In  tbe  ■Ugfateat 
ve,  the  authority  which  tbe  Nation  bw  al- 


d^pve,  the  autbori^ 


waya  ezerdsed,  of  protecting,  by  means  of  lU 
own  direct  legUatloii.  rights  created  or  aecnred 
by  the  Constitution.  Any  purpose  to  Himintfh 
tbe  national  aotbority  In  respect  of  priniegea 
derived  from  tbe  Nation  Is  disttnctly  nwattved 
I7  the  expreaa  grant  of  power,  by  ' 


rnrnttved 
l^lalation. 


to  enforce  ereiy  piovfslou  tA  the  Amndment, 
Indndlnf;  that  whlcA,  by  the  grant  of  dtizfrn- 


I4th  Amendment 


any  Inlernetatkin  of  tbe 
dUToent  Rom  that  adopt- 


ed hr  the  majority  of  the  coiut,  would  implv 
that  Oongrem  had  authority  to  enact  a  mniiia- 
pal  code  for  all  the  Stales,  covering  ererj  n 


tet  JEectiong  tbe  life,  liberty  and  propw^  of 
the  lidtisena  of  the  sereral  States.    Not  so. 


Priorto  tbeadoptkm  o_ 

Oonstitutlona  of  the  eereral  Statea, wllhout  per- 
b^)B  an  exception,  secured  all  ptrtoTU  agaiost 
dnirivatlon  of  life,  liberty  or  property,  other- 
wiae  than  by  due  noceaB  of  tow  and.  In  some 
form,  recognized  the  right  of  all  Mrson*  to  tba 
6qna]  protection  of  the  tows.  Tboae  rights, 
therefon,  existed  before  that  Amendment  was 
mofoaei  or  adopted,  and  were  not  created  by 
It  If,  by  reaaon  of  that  fact,  it  be  asanmed 
that  i»otectlon  in  Uiese  ririits  of  persons  BtlD 
resU  primarily  with  the  Slates,  and  that  Con- 
gress m»  not  inierfere  except  to  enforce,  by 
means  of  corrective  leglstotlon,tbe  pruhlUtlona 
upon  Btate  tows  or  .statB  proceedinga  Inconsist- 
ent with  tboee  richta,  it  does  not  at  all  follow, 
that  priTil^eawbidi  have  been  franttd  te  tit 
NatAn,  m^  not  be  protected  by  primary  KgU> 
laMon  upon  the  part  <4  Congress.  Tbe  peisoik- 
al  ridits  and  immunltlee  recognized  In  tne  pro- 
UUSve  dansea  of  the  AmencEneot,  were,  prin 
to  Itaadi^>tioii,  under  the  protection,  primarily,  [80] 
of  the  States;  while  ririita,  created  ny  or  de- 
rived, bom  the  United  Statee,  have  always  been 
and.  In  tbe  nature  of  things,  should  always  b^ 
luimarily,  under  the  protection  of  the  Oenenu 
Govenunent.  Exemption  from  race  discrim- 
ination in  remect  of  toe  dvU  rights  which  art 
fundamentd  In  eMmitUfi  In  a  rqmbUcangov- 
enoMDt,  Is,  aa  we  have  aeen,  a  new  right,  cre> 
ated  ia  the  Nation,  with  exness  power  In  Con- 
nwsL  Dj  l^Iatotion,  U  enforce  tbe  conatitii- 
ataui  provision  from  whldi  It  la  derived.  If, 
in  some  seose,  such  race  discrimination  to, 
wltbin  the  letter  of  tbe  last  clause  of  ^m  let 
section,  a  denial  of  that  equal  protection  of  the 
towa  which  to  secored  against  stato  denial  to 
all  persona,  whether  dttous  or  not.  It  cannot 
be  poeslble  that  a  mere  prohibition  upon  audi 
state  denial,  or  a  prohlHtlon  upon  state  towa 
abridging  theprivuaEca and  iiriininiitiwi of  dt- 
Uena  of  tbe  United  States,  takes  from  the  Na- 
tion the  power  which  It  has  unlf  ormlr  exerdsad 
of  protecting,  tqr  direct  primary  lectolatiixi, 
tboae  priviltnea  and  Immunitita  whi^  exiated 
under  the  Constitution  betoie  the  adoption  of 
the  Uth  Amendment,  or  hare  been  created  by 
that  Atoendment  in  bdtalf  of  tboae  thereby 
made  eilUmu  <tf  thdr  reipective  Btatesi 


Tbto  conaMctioo  doea  not  In  any  degree  li^ 
trench  upon  the  Juat  righto  of  the  nalea  In  the 
oontroloflbdrdomeatic  affairs.  It  simply  recog- 


nizes tbe  enlargedpoweraoonfened  by  the  recent 


„..,G^§\t 


Cim.  IttoBTs  CAan. 


tbe  StatnposMM  the  nine  lathori^  wUch  tfaer 
h>Te  alwaTf  had  to  ddlne  and  i^^te  tbe  dTfl 
Tights  wUdt  their  cwn  people,  tn  rbtat  of 
itate  dtlzeitthlp,  maj  enjo^  intUn  tlieiT  re- 
■pttHlve  UmiU;  except  th^  Ita  exerdae  fe  now 
iubject  to  Uie  expreadr  granted  power  of  Con- 
gren.  ti;  legitUOon,  to  wforoe  the  provUoaa 
of  snch  AmeDdments— ft  power  wbldi  neceen* 
rilv  cerriM  with  It  witboiiQr,  bj  Datlonal  k^to- 
I^OD,  to  protect  «nd  Mcure  the  privUeger  —-' 

immunltlee  whlcb  ere  creeled  br  or  an 

TiTed  from  thoee  AmeBdmeDt*.  That  exemp- 
tion of  dtiiene  from  dfacrimlnatlOD  beaed  on 
race  or  color,  tn  reaped  of  drl)  ligbla,  la  one 
of  those  priviiegee  or  ImmonMea,  om  no  longer 
be  deemed  an  open  question  in  tfali  court. 
[BT1  It  was  aaid  of  the  caae  of  Dnd  Stott  v.  Sand- 
ford,  that  this  court,  there  overruled  the  action 


ter,  and  made  a  new  departure  In  the  woiUofs 
of  the  Federal  Qorernment.  I  maj  be  permit- 
ted to  ht  that  if  the  recent  Amendmenta  are  ao 
conatnied  that  Congress  ma^  not.  En  its  own 
discretion,  and  ind^keodentlj  of  the  action  or 
non-action  of  the  Statea,  provide  brl^lalation 
of  a  direct  character,  for  the  aecnrf  ty  of  righta 
created  by  the  National  Constitution;  if  it  be 
adjudged  that  the  oUIgalion  to  protect  the  fun- 


damental  prlTileges  and  Immonitlea  grani 

Z'     tL.:  14th  Amendment  to  dtizens  redding 
several  States,  reala  primarily,  not 


under  public  aatborin,  may,  without  liability 
to  direct  primary  leglslaUon  on  the  part  of  Con- 
gress, make  the  race  of  dtizens  the  ground  for 
denying  them  that  equality  of  dril  rights 
which  uw  Constitution  ordains  as  a  prindple  of 
repubUcan dtizenshlp;  then,potonly  thefoun- 
dMons  upon  which  the  national  supremacy 
has  alwaya  secnrely  rested  will  be  materially 
disturiied,  but  we  shall  enter  upon  an  era  of 
constitutional  law,  when  the  fights  ot  freedom 
and  American  dtlzenshlp  cannot  recdve  from 
the  Nation  that  effldent  protection  which  here- 
tofore wai  nnhedtatiog^  accorded  to  alaveiy 
and  tiie  ridits  of  tlie  master. 

But  if  it  were  conceded  tiut  the  power  of 
Congress  oould  not  be  brought  Into  activity 
until  the  rights  qMdfled  in  the  Act  of  187S  had 
been  abridged  or  denied  by  some  state  law  or 
stale  action,  I  maintain  that  the  dedslon  of  the 
court  la  aroneoua.  There  baa  been  adverao 
state  action  wltidn  the  I4th  Amendment  as 
heretofora  interpreted  bf  this  court.  I  idlude 
io  Be  park  yir^Hia,tupra.  U  appears.  In  that 
case,  that  one  Cole.  Judge  of  a  county  court, 
was  charged  with  the  duty,  I?  the  taws  of  Vir- 
ginia, of  adecting  mnd  and  petit  Joiora.  The 
law  ot  the  Blaie  did  not  authorize  or  permit 
him,  in  making  aodi  selectiona,  to  dlsnlml- 
nate  anlnat  colored  dtizens  because  of  thrir 
race.  But  he  vna  indicted  in  the  Federal  Court, 
under'  the  Act  of  1870,  for  maUng  each  dls- 
11  criminations.  TheAttomey-Oeneralof  Tir^nta 
contended  befon  us,  that  the  State  had  done 
its  duQT,  and  had  not  antborlzed  or  directed 
that  Gonnty  Judge  to  do  what  he  was  charged 
wHh  having  dene;  that  the  State  had  not  d»- : 
nled  to  thecolored  race  the  equal  protection  of ! 
the  laws ;  and  that,  coaeequently,  the  ad  of  I 
tMD.8. 


mt  was.  It  faOed  to  oonvlnoe  Ihia 
conn,  ana  after  saying  that  the  Uth  Amend- 
ment had  reference  to  the  political  body  de- 
nominated a  State,  "by  whatever  instnimenta 
or  in  whatever  modes  that  action  may  be 
taken,"  and  that  a  State  acta  by  ita  kglsUUve, 
executive  and  Jndidal  authorities,  and  can  act 
in  no  other  way,  we  proceeded: 

"Tite  conetitational  provision,  therefore, 
mud  mean  that  no  agency  of  the  Stale,  or  of 
the  offlcers  or  agesita  ^  wnom  ita  powen  are 
exerted,  shall  deny  to  any  persra  within  its  ]u- 
riadlcHon  the  equal  protection  of  the  taws. 
Whoever,  by  virtue  of  public  position  nnder 
a  State  Government,  deprivea  another  of  prop- 
erty, life  or  llber^  without  due  process  of  law. 
or  denies  or  takes  away  the  equal  protection  of 
the  laws,  violates  the  constitutional  InhlUtlon; 
and,  as  he  acta  under  the  name  and  for  the 
State,  and  is  dothed  with  the  Stye's  power, 
bis  ad  la  that  of  the  State.  Tbls  must  be  so, 
or  tbe  constitutional  prohibition  hea  no  mean- 
ing. Then  the  State  haa  dothed  one  of  tU 
agents  with  power  to  annul  or  evade  it.  But 
the  constitutional  Amendment  was  ordained  for 
a  purpose.  It  was  to  eecore  equal  rights  to  all 
persons,  and  to  insure  to  all  persona  Qte  enjoy- 
ment of  fuch  righta,  power  waa  given  to  Con- 
gresa  to  enforce  Ita  provialons  t^  appropriate 
ugidation.  Such  l^islatioB  must  act  upon 
peisona,  not  upon  the  abstrad  thing  denominat- 
ed a  State,  but  upon  the  persona  who  are  the 
agents  of  the  State,  in  the  denial  of  the  righta 
whidi  were  Intended  to  be  secured."  SieparU 
Fityinja,  100  U.  S.,  SM-7  [awnil. 

In  every  material  BenaeHn>Ucable  to  the  prac- 
tical enforcement  of  the  I4th  Amendment,  rail- 
road corporations,  keepen  of  Inna  and  man- 
agers of  placee  of  public  amuaemcnt  are  agenta 
or  instrumeotalltiea  of  the  Stale,  because  they 
an  charged  with  duties  to  the  public,  and  are  .--i 
amenable,  in  reaped  of  thdr  duties  and  funo-  ^^^ 
tions,  to  eovemmental  regulation.  Itaeemato 
me  that,  within  the  principle  settled  in  Btvam 
Virgfnia,  a  denial,  by  these InatramentaUties  d 
the  State,  to  the  aUzen,  becanae  ot  hia  race,  of 
that  equality  of  dvil  tiibU  aecured  to  Um  by 
law.  Is  a  denial  by  tbe  Slate,  within  i.t  tazxa- 
Ing  of  tbe  UUi  Amendment  If  It  be  not,  then 
that  race  is  left,  in  respect  of  tbe  dvil  righta  In 


But  the  court  s^  that  Congress  did  not.  In 
the  Act  of  18H,  BSBum&  under  the  authority 
given  by  the  18th  Amendment,  lo  adjust  wbu 


may  be  called  the  social  righta  of  men  and  races 
In  the  community.  I  agtee  that  govenment 
has  nothing  to  do  with  social,  aa  dutingitisliod 


from  technically  legal,  rl^la  ot  individuals 
No  government  ever  haa  teought  or  ever  can 
bring  Its  people  into  aocial  intercoune  against 
thdr  wishes.  Whether  one  peiaoD  will  petmit 
or  maintain  aodal  raladona  with  another  la  a 
maUMT  with  whidi  government  haa  no  ooncem. 
I  agree  that  U  one  dtlaen  diooaea  not  to  hold 
social  intercourae  with  another,  he  Is  not  and 
cannot  be  made  amen^iletothe  law  for  hlaooa- 
dud  in  that  regard;  tor  even  upon  grounds  ot 
race,  no  legal  tiejit  of  a  dtizen  la  vidaled  by 
the  refusal  of  others  to  -■«'"*■'■■  merdy  aodal 
W8 


D,g,tza:Jb.GOOglC 


t-tt  SnrBKKB  Court  or  t 

relattoM  wlUi  bim.    "Wist  I  afflrm  ii  tbu  no 
Bute,  nor  the  officers  of  aoT  Stal«,  DOT  kny  GOT- 
pontkn  or  ItHUvidual  wielding  powor  under 
■UU  authorltf  for  the  pnlillc  Iienent  or  tlM  pub- 
lic convenience,  can,  conaiitaiiiljeiUierwIttath- 
f reedom  eBtablUied  by  tlie  fuDdamonUl  taw,  < 
vlth  that  equalitv  of  dvll  righti  wliicb  now  b 
loDgB.to  every  ditzen,  dltcrimluMe  against  f re 
men  or  ddiou,  in  those  rights  becaoae  of  the 
race,  or  because  Ihcy  once  Inimred  under  Uie 
disaUlitles  of  alavety  imposed  upon  tliem  as  a 
race.    The  rl^ts  which  CongresB,  by  ihe  Act 
at  1870,  endeavored  to  secure  ami  protect,  are 
kgal,  not  aodai  ri^ta.  The  right,  for  instance, 
or  a  oolored  dtizen  to  use  the  accomraudatlo  - 


pike  road,  or  a  poUlc  market,  ur  a  pottofflt  . 
[Ml  or  bis  richt  to  sit  hi  a  public  boildinc  with 
atheTS,ofwhatevQr  race,  for  the  purpose  m  bear 
Ing  the  political  queadons  of  the  day  discussed. 
Soicdy  a  dav  peases  without  our  seeing  in  this 
court  room  cftliena  of  the  white  and  black  ncea 
dtdng  side  by  aide,  watching  the  progress  of 
our  hnsbtesa.  It  would  naver  occur  to  anyone 
that  the  presence  of  a  colored  dtizen  inacoutt- 
bouse,  or  court  room,  was  an  invadon  of  the 
aodal  riglitsof  wliitepenoDB  who  may  frequent 
such  places.  And  vet,  aacb  aauggesnoo  would 
be  quite  as  sound  In  law— I  say  It  with  all  re- 
spect—aa  is  the  suggestion  that  the  daim  of 
colored  citizen  lo  use,  upon  the  same  terms  l. 
*  Is  pwmitted  to  while  citizens,  Ihe  accommoda- 
tions of  public  highways,  or  public  Inns,  or 
places  of  public  amusement,  ettabllsbed  under 
the  license  of  the  law,  is  an  iunalon  of  the  so- 
cial rl^ia  of  the  white  race. 
The  oontt.  In  Ita  iqrintoi,  rcaeives  tbe 

tlon  whether  Congress,  in  the  ezercise 

power  lo  r^nlale  commerce  amongst  the  sev 
end  States,  might  or  mii|At  not  pass  a  hiw  reg- 
ulating rights  in  public  oontiqriocea  passing 
from  one  State  to anotlier.  Ibc^tosuggcatthat 
that  ptedse  question  was  substantially  proacot- 
in  the  only  one  of  then  casea  relating 
■BMium  and  ff^  v.  Mn^Ut  i 


JprA,  purchased  a  railroad  ticket  entitling  her 
10  be  carried  from  Qrand  Junction,  Tennearee, 
to  Lynchburg,  Tirrinla.  Might  not  the  Actof 
187S  be  malnlalnaa  In  that  case,  as  applicable 
at  least  to  commerce  between  the  States,  not- 
withstanding It  does  not,  upon  Ita  face,  profwf 
to  have  been  passed  in  pursuance  of  Ihe  power 


virion  of  Ihe  Ooostitutionai 


orizlnK  ill  enact- 
ment? We  have  often  enf weed  municipal  bonds 
in  aid  ot  railroad  anbactiptlona,  where  they 
failed  lo  redte  die  statute  autboridng  their  Is- 


I,  passed  a  atatule  giving  to  pas- 
fall  aengers,  without  regard  In  nee  or  color,  equal- 


■  Uitim>  SraTsa.  Oct.  Toim, 

and  street  cais,steamboaU  or  other  water  crafta. 


^vuvM«4l^u  UUUUUBUtuUUlHU  BU  IBT  aVI^TCimieCI 

lo  cummerce  betvreen  Ihe  Slates,  Ihla  court  say- 
ing that  "  If  tbe  public  good  requires  such  leg- 
Islalioo  it  must  come  maa  (kmgreas,  and  not 


from  the  Statea." 


..      lauggest,! 

a  pertinent  inoulry  whether _,._ 

the  exertion  of  lis  power  lo  ri^laie  commerc* 


igrees,  ai 

that  it  may  become 
Congress  may.  In 


regard  lo  race,  color  or  previous  cuoditioo  n 
servitude.  If  it  be  true— which  I  do  not  admit 
—that  such  legislation  would  i«  an  inletfcrcnce 
by  goTemmeot  with  the  social  rights  of  the 
peoMe. 

My  brethren  say,  that  when  a  man   baa 
emermd  fi»m  slavery,  and  by  the  aid  of  bcoeft- 
Relation  has  shaken,  off  tlie  inseparaUa 


centiL    . ,_ 

concomilantB  of  that  stale,  there  must  be  *t 

stage  in  the  progress  of  hU  elevation  when  be 
taloa  Ihe  nnk  nf  a  oierc  dtizen,  and  ceases  lo 
be  the  special  favorite  of  the  law*,  and  when  hia 
rigbta  as  a  dtizen,' or  a  man,  are  lo  be  prolcctal 
lo  the  ordinary  modoa  bv  which  otiwr  men's 
rights  are  protected.  It  fs.  I  submit,  scarcely 
Just  to  tKS  that  the  cdored  race  has  been  ili« 
spedal  favoriteof  the  laws.  The  Statute  of  1876, 
now  adjudged  to  be  onconslItuliDnal,  is  for  the 
benefit  of  mizens  of  every  race  and  ooW.  What 


already  been  dime  In  every  Stste  of  Uie  Union 
for  Ihe  white  race— lo  sectue  and  protect  rigbis 
belonging  to  them  as  beemen  and  dlizens:  nollf 
logmoce.   It  was  not  deemed  enough  "lohelp 


Ihe  feeble  up,  but  to  support  him  ai 


Tlie 


Ihe  rank  of  mere  dtizens.  The  dUBculty  hae 
been  to  compel  a  recognition  of  the  l^sl  right 
of  the  black  race  lo  take  Ihe  rank  of  dtizens, 
and  lo  secure  the  enjoyment  of  i»ivlk%es  be- 


rilsh  historian  eays  Is,  of  ail  funnies,  the  D 
nilolerable,  "  For  it  is  nblquiloos  In  Its  opcra- 
tion.and  wdgbs,  perhaps,  most  heavily  on  Uioea 
whose  obscuri^  or  distance  would  withdraw 


corpOTation*  and  Indl  viduala  wieldingpubllc  i 
tluwitv,  ri^ts  fundamental  in  thdr  freedom 
dUzenahip.    At  some  future  time.  It  may 

hat  some  other  race  will  fall  under  the  ban 

of  race  discrimination.  If  the  constitutional 
Ameiidmentsljeenfurccd,accordIng  to  tbe  intent 
with  which,  a*  I  concdve,  they  were  adopted 
there  cannot  be  In  this  Repubilc.  any  ctass  nf 
human  bdngs  in  practical  subjection  to  another 
class,  wlthpowerlo  the  latter  Indole  out  ic"- 


loritysl .__ 

country  upon  the  basis  of  discrimination,  in  re> 
sped  of  cml  rights,  agaiiut  freemen  and  dti- 
zens because  of  their  race,  coIn  or  pcevioua 
condition  of  sovitode.  To  that  decree— to  Iba 
due  enforcement  of  which,  by  appropriate  le^ 


ib.Google 


tTniTBD  BtATBB  V.    HaXILTOII.     UinTKD  SftAtSM  V.  QaI^ 


Islatlon,  CongiMi  faM  been  iavnted  irltli  «x- 
pren  power— every  ooe  mmt  bow,  wlutever 
niay  have  been,  or  wbatever  now  are,  his  Indi- 
vid'uol  views  at  to  the  wbdom  or  polity,  eitber 
of  (be  recent  chsngee  in  the  [undameotal  law, 
or  of  the  IcKJilatlon  which  has  been  enacted  to 
give  ll.3m  effect. 

For  the  leuoiu  dated  I  feel  conttnined  to 
witUbold  mj  astent  to  the  opinion  of  the  court. 

True  copy.   Tost: 

Janua  H.  HoKannej,  Clarli,  Bup.  Court,  U.  B. 


atod-l 


ltr.8.,11: 


UNITED  STATES,  Ptfl. 

«. 

J&HES  HAMILTON. 

(Bee  8.  C,  Beporter*i  ei„  A> 

JloUon  to  guath  indictmenL 


the  Judsei  0/ a  Clroul  t  Court. 

[No.  804.1 
SubmitUd  Ifat.  7. 188a.    DteUtd  OeL  U.  1S83. 

ON  certificate  of  divlainn  in  opinion  between 
the  Judgei  of  the  Circuit  Court  of  the 
Uoitcd  Sutea  for  the  Middle  District  of  Ten- 

Jfr.'S.  F.  FUlUpa.  Selieitor-Qentrat,  for 
plaintiff. 
Mr.  Edward  H,  East,  for  defendant. 

Mr.  Juttiet  Bvadlcr  delivered  the  opinion 
of  tlie  court: 

The  certiflcaie  of  division  In  this  case  was 
mndo  OD  a  division  In  opinion  between  the 
Judges  on  a  motion  to  quash  the  Indictment. 
As  o  moUon  to  quash  la  always  sddreesed  to 
the  discretion  of  the  court,  a  deddon  upon  it  la 
not  error  and  cannot  be  reviewed  on  a  writ  of 
«rror.  In  the  case  of  U.  8.  ▼.  Batmiurg/i,  7 
Wall.,  380  [74 U.  8.,  XIX.,  S83],  we  decided 
the  i>recise  point  that  this  court  cannot  take 
cognizance  of  a  divisioD  of  opinion  between 
the  Judges  of  a  Circuit  Court  upon  a  motion 
to  quash  an  indictment.  This  decision  was  re- 
•fflrmed  in  U.  S.  v.  Aver^.  18  Wall.,  251  [80 
U.  8.,XX.,0101andlnD:il.  v.OindorxXVl.. 
lOM]  decided  at  the  last  Term. 

Tm  <xm  M0l  heiBfi  properiy  b^ort  tw,  U  du- 


UNITED  STATES,  P^., 

EDWABD  T.  GALE,  m  au 
(See  a.  a,  Beporter'i  ed.,  65-TU. 


ua  vnitM  ltta(«a  are  not  repUKnaat  to  not  In  vl 
iailao  of  tlia  CtnuUtutloD  of  the  United  SUim. 
109  U.  8, 


1  Impleading  not  (ttUtr  U. . 

gnlar  M  trial  witbnul  maUiiK  *aj  obiection  to  tbe 
mode  of  seleeUDg  tbe  grand  lury,  the  objeotloa  la 

Z.  Ail  ordinary  obtectlnni,  based  upon  thedlMuall- 
flcaUon  of  putloular  Jurors,  or  upon  iDrurmiilltiM 
In  tuininonbg  or  Impaneling  the  Jurv.  where  no 
statute  makee  prooeedlngs  utterly  void,  should  be 
tAken  In  Umtnc.  either  by  chulienge,  by  motion  to 
quaib,  or  by  plea  in  aljatement. 
[No.  205.] 
Argued  JSm.  9.  ISSt.    Deddei  Out.  15.  18SS. 

ON  a  certificate  of  dlTialon  In  opinfoo  between 
the  Judges  of  the  Circuit  Court  of  the  United 
States  for  the  Northern  Dintrict  of  Florida. 

The  hiatnrf  and  facta  of  the  case  appear  In  tiie 
opinion  of  tbe  court. 
Mr.  S.  F.  Phllliiw,  8oliHtT-Gen. ,  for  plainly 

No  counsel  appeared  for  defendant 

Mr.  JiitHee  Bradlar  delivered  the  opinion  r^^j 

The  Indictment  acminstthe  defendants  In  this 
case  was  for  misconduct  a.<i  election  officers  at 
an  election  held  in  Florida  tor  e  rcpreBcncative 
to  Congress,  in  stufflog  (he  ballot  boi  with 
frouduleot  tickets,  and  abstraoling  tickets  which 
had  been  voted.  In  Impaneling  the  grand  Jury 
which  found  tbe  indictment,  four  persons,  oth- 
erwise competent, were  excluded  from  thu  pond 
for  the  causes  mentioned  In  section  820  of  the 
ReTimid  Statutes,  which  grounds  are,  In  sub- 
stance, Tolunlarily  taking  part  in  the  rebellion, 
snd  giving  aid  and  comfort  thereto.  The  ez- 
cluaion  of  these  peisona  for  this  cause  appear* 
by  an  amendment  of  tbe  record,  made  nune.pro 
tune,  showing  what  took  place  ;  but  00  objec- 
tion was  taken  to  the  indictment  or  proceedings 
on  tliat  account  until  after  apteaofnot  guiUy, 
and  a  conviction,  when  the  oDjectioc  wus  iirst 
taken  on  motion  in  arrest  of  Judgment.  The  In- 
dictment was  founded  upon  sections  6512  and 
651S  of  the  Beviscd  Statutes,  and  the  constitu- 
tionality of  those  sections  was  called  in  question, 
aawell  as  that  of  section  8S0.  TheJudgcshav- 
ing  disagreed  upon  the  motion  In  arrest  of  Judg- 
ment, certified  up  tbe  following  questions  for 
the  determination  of  this  court,  namely: 

1.  Whether  sections  5A12  and  SSlO  of  the 
Revised  Statutes  ot  the  United  Slates,  on  whicli 
such  indictment  was  founded,  are  repugnant  to 
and  tu  violation  of  the  Constitution  of  the  United 
States.  S.  Whether  section  830  of  the  Revised 
Statutes  of  the  United  Statea  is  repugnant  to 
and  in  violation  of  the  Constitution  of  tbeUnllcd 
States.  S.  Whether  Judgment  of  this  court  couki 
be  rendered  against  thedefondantson  an  indict- 
meol  found  by  a  grutd  Juiy  Imiwneled  and 
■worn  under  (he  section  aforesaid ;  and  4. 
Whether  the  Indictment  aforesaid  charges  any 
offense  for  which  Judgment  could  be  rendered 
against  the  defendants  in  this  court  under  the 
(institution  and  laws  of  the  United  States. 

The  qiKstioo  of  the  validity  of  sections  6513 
and  QOIS  has  already  been  decided  by  this  court 


It  Is  no  ground  for  quaihlng  so  Indictment  for 
buixlary  In  breaking  Into  ■  bonk,  that  two  ot  ths 
grand  luron  by  whom  It  was  found  were  atocktiold- 

ftbobnnk.    Holland  v.  Com.,  8t  Pa.  St.,  SOS ;  8. 

Am.  Rep..  T18. 
B  nu(  a  guud  plea  to  an  IndlotmeDt  for  murder 
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BmtKU  Comr  or  tbb  TTsTrsn  Statu. 


WM  detennloed  in  Htm  ol  tbdr  v&Uditj.  Aa 
to  thoM  lectioni,  tberef  ore,  the  answer  must  be 
[STl  In  the  n^^re,  namelT  :  that  they  aie  not  »• 
pugnant  to  nor  In  tIomUod  of  the  Conatituttoii 
of  the  United  Sistea. 

The  wcond  question,  aa  to  the  ocmatltulion- 
alltj  of  the  S20th  section  of  the  Reriaed  Stat- 
utes, which  diaqtudiflee  a  person  aa  ■  juror  If 
ho  voluotarllf  look  aoj  pert  In  the  rebellion, 
isootanetaentialonelntbeceae;  inasmuchas, 
t^  pleading  not  niil^  to  the  Indictment  and 
l!oing  to  trbl  without  nuking  anv  objection  to 
the  mode  of  lelecting  the  grand  Jiuy,  mch  ob- 
jection was  waived.  The  defendants  should 
either  have  moved  to  quash  the  indictment  or 
have  pleaded  in  abatement,  if  they  had  no  op- 
portuniu,  ordidQotaeeflt.tocballeQgethear- 
rwj.  Tbii.  we  think,  la  the  true  doctrine  In 
cases  where  the  objecaon  does  not  go  to  the  sub- 
version of  all  the  proceedings  taken  in  Impanel- 
ing and  swearioK  the  grand  jui;;  tiut  relates 
omj  Ut  the  qualification  or  disquallflcntion  of 
cerwn  persona  sworn  upon  the  jury  or  excluded 
therefrom;  or  to  mere  Irregulantiesin  cousUtat- 
ing  the  paneL  We  have  no  Inexorable  statnie 
making  the  whole  proceedings  void  for  any  such 
irregularities. 

Chlttj,  hi  his  work  on  Criminal  Iaw,Vo1.'1, 
p.  807,  says:  "  It  Is  perfectly  dear  that  all  per- 
sons serving  upon  the  grand  lury,  must  be  good 
and  lawful  men;  by  whidi  it  is  Intended,  that 
tbey  must  be  Uege  subjects  of  the  King,  and 
neither  aliens  nor  persons  outlawed  even  In  a 
civil  action;  attainted  of  any  treason  or  felony; 
or  convicted  of  any  species  of  crimen  faUt,  as 
conspiracy  or  perjury,  which  may  render  Ihcm 
Infuoous.  And  If  a  man  who  lies  under  any  of 
lliese  disqualifications  be  returned,  he  mny  be 
challenged  by  the  prisoner  before  the  bill  Is  pre- 
sented; or,  if  it  be  discovered  after  the  floding 
Itie  defendant  may  plead  It  in  avoidance,  and 
answer  over  to  the  felony ;  for  which  purpose  he 
may  be  allowed  the  Bsalatance  of  couiuel  on  pro- 
ducing in  court  tbe  record  of  the  outlawry,  at- 
tainder, or  conviction,  on  which  the  Incompe- 
tence of  the  jurvmon  rests," 

This,  is,  undoubtedly,  the  general  rule  as  to 
the  manner  in  which  objection  may  be  taken  to 
tbe  penaniul  of  the  grand  jury,  though  in  this 
countrv  a  motion  to  qnaah  the  Indictment  may 
be  maoe  instead  of  pbadfng  specially  In  abate- 
ment The  requirement  ca  answering  over  to 
[6S3  the  felony  in  connection  with  the  plealn  abate- 


ment Is  for  the  benefit  of  tbe  aocoaed,  in  order 
that  he  maj  not  be  concluded  on  the  merita  if 
he  should  Ml  In  eustalninz  Us  special  pW;  » 
precauUoa  which  probably  would  not  be  nec- 
essary in  our  isoctlce. 

By  on  Engllah  statute  poased  In  the  lllh 
year  of  Henn  IV.,  it  was  declared  that  in- 
dictments mode  by  persons  not  returned  by  tbe 
aheriS,  or  by  petsons  nominated  to  bim,  or  who 
were  outlawed  or  had  fled  to  HOCtnary  for 
treason  or  felony,  should  be  vdd,  revoked  and 
annulled.  On  this  statute  it  was  held  thu  If 
any  snch  persons  were  on  n  grand  jury  wbidi 
found  an  indictment,  it  made  the  whole  void, 
and  If  the  matter  apiwarcd  on  tbe  record,  or  in 
the  proceedings  of  the  same  court^  advantage 
might  be  taken  of  It  on  motion  In  arrest  of 
|udgment.  or  even  on  tbe  su^estlon  of  an  am- 
*eu»curia;  but  if  it  did  not  appear  on  the  rec- 
ord of  the  cause,  or  In  the  records  of  the  some 
court,  the  better  opinion  was  that  it  could  only 
be  pleaded  in  abatement,  or  raised  by  motion 
to  quash.  Hawkins  says:  "If  a  person  who  Is 
tried  upon  such  an  indictment  take  no  excep- 
tion bciore  his  trial,  it  may  be  doubtful  wbetlt- 
er  he  may  be  allowed  to  take  exception  after- 
ward, be<»UBe  be  hath  slimed  tbe  most  proper 
time  for  it;  except  it  be  vcnfiedbv  the  records  of 
the  same  court  wherein  the  Inolctment  Is  de- 
pending, SB  bv  an  outlawiy  in  the  same  court 
of  oneof  the  mdiciore,  etc."  Hawk.,  b.  2,  ch. 
25,  sec.  27.  loBacon'sAbridgement  (Juries,  A) 
it  is  said  that  the  court  need  not  admit  the  pica 
of  outlawry  of  on  indictor,unleas  he  who  pleads 
ft  have  the  r«cord  ready,  or  it  be  aa  outUwry 
of  tbe  same  court;  and  ft  is  added,  as  the  better 
opinion,  that  no  exception  against  an  Indictor 
is  allowftble,  unless  tbe  party  takes  It  before 
trial.  Chitty  lays  down  the  same  rule.  1 
Crim.  L.,  W)7-8.  Lard  Cki^  Juttiet  Hale, 
speaking  of  what  the  capdon  ought  to  contain, 
among  other  things,  says;  "  It  must  name  the 
jurors  that  presented  the  offense  and,  therefore, 
a  return  of  an  indictment  or  presentment  per 
taeramerttum,  A.  B.  C.  D.,  et  tdiorum,  is  not 
good,  tar  It  may  be  the  presentment  was  by  a  rMl 
tess  number  than  twelve,  in  which  case  it  is  not 
good.  H.  41  BliK.  B.  R.  Croke,  ».  16,  Clyn- 
eard'*  Cbag,  p. esi;  and  It  seems  to  methatidl 


one  of  them,astbathcisoutlswed,iD 
which  case  the  indictment  may  be  quashed  by 
plea,  though  there  be  twelve  besides  without 
exception;  for  possibly  that  one,  who  Is  not  le- 


lUedtoaot  BtBlev.Book>feUo«,lHslsL,m:StMt« 
V.  Davis, U  B.  I.. ttt :  &  C 34  Am.  Rep-  VH.t  Bala 
P.  cut;  Betob  T.  Btata,  a  Oa., »;  a.C:.,n  Am. 

Ills  good  plea  In  bar  that  one  of  tbe  vtand  jurr 
wianoisDelecUirasrequliedbrstatuM  Dojle  v, 
Btala,  IT  Ohio, «. 

'  In  Indiana  a  petson  under  proastntlon  for  cHma 
and  hi  oustodr  or  on  l«ll  mar  MaUeoge  for  soaA 
cause  anyjieisen  returned  or  plsoed  on  tbe  Bmiil 
inrv.  HuAoDV.Bt«te,lBl>okf..n7; JoDSsv.&taU, 
■  BbuAl.,flB;Btatev.HerDdan,eBiMU..7I;  H«r- 
dlov.et*te,Btnd.,MT:Herihomv.8Ut«.aiDil-l4. 

ObJeoUons  to  members  of  a  grand  lurr.  or  to  the 
array,  cannot  be  raised  t^  plea  Id  aeatenent,  but 
must  be  ratoed  b;  ohallenie  before  Indlotment  or 
mpUoD  to gusd.  01bbav.Btate,U  Vn>om,tn:  B. 
C  «e  Am.  Hep..  Tat 

The  ricbt to  oballenn  trend  Jul 
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taU*  luma,  m»j  infloence  all  tlia  nK,  and  M 
vitiate  tlie  wbole  indlctnieDt.'* 

All  then  aathorltM  t«ul  to  the  mum  point, 
nundy;  that  the  pnpet  iDode  of  taUog  objeo- 
tton  to  the  jMnMUMtof  the  mud  Jury.even  un- 
der tite  Matute  refemd  to,  when  the  matter  does 
not  ^>pear  of  record,  la  1^  idea  hi  abatement 

If  UDcUTtheopMaUoD  cm  ao  etringent  a  atat- 
ttteai  that  of  II  Hen.  IT.,  the  general  rale  waa, 
that  the  obJecti(»  to  the  coiutltutlon  of  the 
gmod  Juiy  rauat  be  taken  befcne  trial,  and 
conld  onl;  be  taken  afterwarda  when  it  ap- 
peared on  the  record,  modi  more  would  it  aeon 
to  be  requirite  that  all  ordinaiT  obiectiooB  baaed 
upMt  the  disqualification  of  particular  Jurora, 
or  imon  taitornialitiea  In  aommonlng  or  im- 
paneUiyr  the  jury,  where  noatatnte  makea  the 
procee^ga  utteny  void,  should  be  taken  t'n 
UmiM,  eluer  t^  challenge,  by  motion  to  quash, 
or  bv  plea  In  abatement.  Nei^ectinc  to  do  thia, 
the  defendant  should  be  deemed  to  have  waived 
the  hrwularttv.  It  would  be  trifling  with  jna- 
tiocand  would  render  criminal " 


farce,  II  auoh  objectlona  could  be  taken  after 
vudlct,  even  thou^  the  irregularitv  ihonld 
appear  in  the  recora  of  the  proceedmn.  In 
meat  caaea  It  oould  not  atqiear  In  a  record  prop 
oiymadeupi  but,if  anieartngatall.ltwould 
require,  at  in  the  preaent  ease,  a  apecial  certifi- 
calc  <rf  the  court,  aualogona  lo«billof  exc^ 
Uoos.  on  a  case  sWed,  not  constltutlDg  a  pu* 
of  the  true  record.  But  even  if  It  eboula  ap 
pear  upon  the  record  ai  a  proper  part  therao) 
the  fact  of  pleading  to  the  merits  and  golngt< 
trial  without  taking  the  objection  would  alw 
appear,  and  would  amount  in  law  to  a  waiver 
of  the  irregularis.  If  it  could  be  taken  advan- 
tage of  on  a  motion  in  aneet  of  Judgment,  It 
would  be  a  good  ground  of  reversal  on  error, 
[701  and  all  the  proceedioga  of  a  long  term  might 
be  rendered  nugatory  by  admitting  a  person  to 
the  grand  Jur?,  or  escludfaiK  a  person  from  it, 
without  the  nuUter  bdng  called  to  the  attention 
of  the  court ;  whereas.  If  the  oMectlon  were 
taken  in  Umine,  the  irregularis  nught  be  cor* 
rected  by  refcnning  the  panel  or  summoning  a 
new  Jury. 
Theaer 

where  the  objection  U  not  to  th^  disgualiOca' 
tlon  of  furors  who  are  actually  sworn  upon 
the  panel,  but  to  the  exclusion  or  excuae  of 
penons  from  serving  on  the  panel.  A  dlsquaU- 
Bed  taior  placed  upon  the  pand  may  be  sup- 
poaedinJarlonalTtoaffecttlMwboleiNmel;  but 
If  the  individnus  forming  ft  are  nnobjectlm- 
able,  and  have  all  the  neceHary  quaUflcationa, 
it  Is  of  less  moment  to  tho  aocnaed  what  per 
Bont  may  have  been  aet  adde  or  excused.  The 
preaent  case  It  of  the  latter  kind.  No  oom- 
nlaint  Is  made  that  any  of  the  grand  Jnrors  who 
found  tho  Indictment  were  disqualified  to  aerve, 
or  were  In  any  respect  improper  persona.  It 
' — ' ffiplamed  that  the   '   ---•»-* 


ing  excfaided.  That  ta  another  matter.  Of, 
pemapa,  the  defeodanta,  If  correct  in  their  aa- 
sumpdon  that  the  law  Is  unooniUtutlonal,  and 
that  the  court  waa  governed  by  an  Improper 
rule  In  excluding  penons  under  It,  might  have 
had  the  benefit  of  the  error  by  moving  to  quash 
the  IndlctmeDt,  or  by  pleading  in  abatement. 
But  passing  by  these  proper  modee  of  taking 
the  ot(}ecUon,  they  waited  until  they  had  been 
tried  uid  convicted  on  a  pica  of  KAg^S>  ^nd 
then  moved  in  aneet  of  Judgment,  we  think 
tlMT  were  too  bte  In  resins  the  obiecdon. 
Some  Importance  is  attadied  to  the  fact  that 
oourt  followed  an  unconstitutional  law,  or 

assumed  to  be  audi.    We  do  not  aee  uat 

this  U  In  anywlae  different  from  the  case  bt 
which  the  court  mleconatraei  the  law.  The  re- 
sult la  the  same ;  certain  persons,  under  a  mis-  [tj] 
conception  of  the  conrL  are  exduded  from  the 
nwtd  Jurywhoarequalilled  toaerveonit;  bat 
the  Jury  aa  actually  oonstitDtad,  is  onexception- 
aUe  In  every  other  respect  In  dther  caae. 
whether  the  court  la  mistaken  aa  to  the  validity 
of  a  law,  or  aa  to  its  iuterprelatiim,  the  objection 
rdates  so  little  to  the  merits  of  the  case  that  It 
ought  to  be  taken  In  the  r^ular  order  and  due 
couneof  proceeding. 


time.  Theeeaie  where  tL_  _  __  . 
forming  the  pand  b  vtrfd  ;  aa  where  the  jn^l* 
aota  Jury  <d  the  court  or  tcnn  in  whidi  the  In- 
dictment Is  found  i  orhaa  bem  sdected  by  Mr 
sons  having  no  autboritf  whatever  to  adeil 
them ;  or  where  they  have  not  been  awom  ;  or 
where  some  other  fundamental  requisite  hsa  not 
been  compiled  with.  But  then  Is  no  complaint 
of  this  kind  In  the  fmaent  case ;  the  etanplaiBi 
aimidy  relatea  to  the  action  of  the  court  in  ex- 
-^uoing  particular  perMos  who  might  properij 


fioniycompt 


I   court  exduded 


canae  thqy  labored  _ , 

created  l^  ^*  ^^>^^  section  of  Ihe  Revised 
Slatntea,  whidi  Is  alleged  to  be  uncMntttntion- 

aL   It  Is  not  corneal— '-""•-* ^-"- 

impanelad  was  itot  a 

peraoDB  equally  good  bad  a  right  to  bepfawed 

on  ft.  Thmt  peraons  do  not  complain.   U  their 

rl^t  to  airve  on  the  grand  Juir  was  Improperly 

IwriBfed,  parbapa  tbay  mi^t  complun  of  be- 

1NII.8. 


them  absolutely  nuU  and  YtM.  It  mUit  have 
sufficed  to  quaan  the  Indictment  if  the  objection 
had  been  tiinely  and  prtqieriy  made.    Nothing 


We  thbk  that  tills  oondudon  Is  the  result  not 
onlvof  the  English,  bntof  thebettm' Amerioan 
authorities. 

Mr.  Wharton,  inhlsaection  on  the  "Dtaqual- 
Iflcation  of  Qrand  Jurors,  and  bow  it  may  be 
excmted  to,"  beglna  by  atating  the  general  rule, 
that  irregularilieB  In  auectlng  or  Impaneling  the 
grand  jury,  which  do  not  relate  to  the  compe- 
tency «H  Individual  Jurwa,  may  uaually  be  ob- 
jected to,  by  dialienge  to  the  array,  or  motloo 
to  quash :  and  this  must  be  before  the  graeial 
Issue.  Crim.  PL  ft  Fr.,  tth  ed..  see.  SO.  Ha 
then  shows  that  In  Bome  Stales  It  baa  been  held, 
that  objections  to  disqaalifloatknt  of  individual 


w  by  CTiallenge, 
ly  pleat  bat  Uwt 
uwdlastbei^ 


bymi .  _._ 

the  motion  to  quash  as  wdl  as  the  idea.  Is  d- 
lowed;  Ihelattor  ralebdngmoregenienUvfd- 
lowed,  and  bdng  more  In  aoooidaace  with  the 
En^ish  Uw.  He  than  adds:  " Ordinarilj', 
after  the  general  laanahaa  been  pleaded,  obfeo- 
tiona  are  too  late  sand  when  Ihe  objectkm  goes  [7SI 
to  the  manner  of  drawing.  It  sboold  betaken  by 
challenge  to  the  anav.  ••  •  Butonprindpla, 
In  thoae  casea  In  which  the  drfendant  ia  aur- 
prised,  and  had  no  opportunity  to  take  cxcep- 
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tlonuiiUlafl«rtfaefliidlDgof  tbebill,  heehould 


last  BUted  Is  Uie  correct  (me.  But  in  section 
S5S,  it  is  added,  Uutat  common  law,  If  the  ob- 
jection appears  of  record,  and  there  be  do  stat- 
utory impGdlinent,  a  motion  In  arrest  of  Jndg- 
nicDtmav  be  entertained.  This  last  position  we 
4I0  not  fjiiok  is  well  sustained.  As  we  have 
seen,  it  was  by  force  of  the  Btatute  of  11  Hen. 
IV.  lliat  objections  might  be  Ukeo  after  the 
trial  in  England  ;  and  the  American  cases  re- 
ferred to  by  Mr.  Wharton  do  not  sustain  bis  ob- 
eerrnUon.  In  Hardijt'i  Gatt,  9  Rich.,  583,  the 
iiiolion  in  arrest  of  Judgment  wastnsed  01 
frround  that  the  grand  Jury  was  not  such  for  the 
term  at  which  the  bill  was  found  and.  of 
course,  the  proceedings  were  coram  nonfvUee. 
In  the  otiier  coses  cited  in  support  of  the  posi- 
tion, the  motions  were  overruled.  We  think 
that  the  doctrine  of  waiver  applies  as  well  to 
cases  whore  the  objection  appears  of  record  as 
where  it  appears  by  averments ;  and  that  it  ap- 
plies to  all  cases  of  objection  to  the  qualiflcations 
«f  Jurors,  and  to  the  mode  of  Impaneling  the 
jury ;  but  does  not  apply  to  cases  where  the 
proceeding  Is  wholly  void  by  reason  of  some 
fttndsmental  defect  or  vice  therein.  Brooke, 
Abr.  Indict..  2  ;  Seatxmt'*  Que,  4  Dev.  SOS  ; 
SMnim't  Can,  2  Parker.  Cr.  Cas. ,  808.  In  the 
case  In  Brooke,  persons  not  Ugait*  ttomint*  were 
on  the  grand  Jury,  and  il  was  held  that  the  ob- 
jection ought  to  be  pleaded  before  plouling 
tlie  felony.  In  Seabom't  Gem  It  was  held  tht 
after  conviction  of  murder.  It  was  too  late  ._ 
lake  advantacie  of  an  error  in  constituting  the 
grand  jury,  though  It  appeared  in  the  record. 
In RMnsnn'i  Gate;  aPotker,  Cr.  Rep.,  280,  808, 
811,  which  was  argued  by  able  counsel  in  the 
Supreme  Court  of  New  York  before  JviHeet 
Parker,  Wright  and  Harris,  no  precept  for  sum- 
moning the  grand  Jury  had  been  Issued  by  the 
district  attorney  to  the  sheriif  as  the  law  re- 
II  Gulred,  though  the  sheriiT  summoned  the 
toe  usual  way.  The  court  held  that  this  c 
BionKlid  not  affect  the  substantial  rights  of  the 
prisoner,  and  that  tbe  objection  could  not  be 
raised  after  tridandcoDvictlon,  Many  author- 
ities were  referred  to  in  the  opinion  of  the  court 
deliveied  1?  Jfr.  JvtUM  Parker,  and  this  gen- 
eral statement  was  then  made  :  "Itseemstobe 
well  settled  in  most  of  the  Blates  that  an  objN> 


must  be  made  by  a  motion  to  qnai 


OTbvapl 
"  Thesu 


Itia  the  nature  of  the  obJecUon,  rather  than  the 
fact  of  Its  appearinc  or  not  appearing  on  the 
■>  wjitclisfaoulddeddewhetlieritoughlto 


-such  a  motion  unl(_ , 

Being  satliSed  that  Uie  defendants  could  not 
raise  tbe  question  of  the  constitutionality  of  sec- 
tion 820  Vj  motion  In  arrest  of  Judgment,  It  is 
not  tuoottuj,  as  before  observed,  to  expreca 
any  ot^nion  on  that  point    It  may  be  proper, 


titled  "  An  Act  Defining  Dlffesent  Causes  of 
Challenge,  and  Prescribing  on  Additional  Oath 
for  Qrand  and  Petit  Jurors  In  the  United  States 
Courts."  lastat.  atL.,430.  Atthattlme,iee2, 
it  was  no  doubt  a  veir  proper  and  necessary 
law;  but  after  the  rehabilllation  of  the  insurgent 
States,  the  ProcUmaUoo  of  gNwral  amnesty, 
and  the  adoption  of  tbe  I4th  Ajnendment,guar- 
antying  equal  rights  to  all  citizens  of  the  IMited 
Stales,  there  would  seem  to  have  been  no  Just 
reason  for  the  conUonance  of  the  law  ;  espe- 
cially as  by  far  tbe  largest  portion  of  white  cit- 
izens in  the  States  lately  In  rebellion  would  be 
dIsquallQed  under  IL  Accordingly,  by  the  Btb 
section  of  the  Act  commonly  called  theEnforce-  [Tti 
ment  Act,  pnssed  April  90,  IHTl,  17  Stat  at  L., 
15,  Congress,  after  providing  Ibsl  In  prosecu- 
tions under  that  Act,  no  person  shocud  be  a 
grand  or  petit  Juror  who  should,  in  tbe  Judg- 
ment of  the  court,  be  in  complidly  with  any 
combination  or  considracy  nunisiisble  by  tlie 
[Kovislons  thereof,  repealed  toe  said  1st  aectton 
of  the  Act  of  1882 ;  and  the  law  remained  in 
this  Btate  until  the  adoption  of  the  Revised 
Statutee.  For  some  unexplained  reason,  the  re- 
vieors  Imported  the  section  back  again  into  the 
Revised  Statutes,  as  lection  820,  although  it  had 
not  been  In  force  for  over  two  yeara.  It  Is  prob- 
able that  the  fact  of  its  repeal  was  overlooked 
by  Congress  when  the  revision  was  adopted ; 
and  It  is  to  be  hoped  that  tiieir  attention  will  be 
called  to  it 

Inetmehuion,  to  the  third  and  f&urAqaettioJu 
e»rUfied  by  t}it  eaart  bdoa,  tht  anstMr  wUl  to  <» 
the  affirmatiw:  aTut  il  il  to  ordtnd. 

True  oopr.   Test : 

Junes  H.  UcKanner,  Cawk,  Bup.  Court,  U.  Si. 


THOUAS  POINDEXTER,  P(f.  in  Srr, 


SAHUEL  0.  GREENHOW,  Tbbabuhbb  or 

THE  ClTT  or  BlOHHORD,  TA. 


WILLIAM  L.  WHITE.  Ftff.  in  Err., 
SAMUEL  O.  OREENHOW. 

BAMUEL  8.  CARTER,  Tlf.  in  Brr., 
SAMUEL  C.  GREENHOW. 

IT  ERROR  to  the  Circuit  Court  of  the  United 
States  tor  the  Eastcm  District  of  Virginia. 

(Beea.a,BepoTtert  ed..6MB.) 


..  Bule  V.as  to  advanoement  of  oeusM,  spp>lsa 
ocir  towTllaof  error  sod  appeals  broucbtto  tUa 
109  U.S. 


D,g,tza:Jb.GOOtj^lC 


S.  AtultiMtMati.-^--.. 
Aid*  wbUe  &B  ww  •Dfwed 
M  dua  tta  Btata,  mybia  b 


oftax. 
^ia  birdaaiardutiM.iri>M  nWled 


OK  modon  to  •dnnco, 
Tbe  CMM  appear  In  the  otdntoii. 
Mr.  WUlUtm  HOTsl,  for  tualulUb  hi  error, 
in  support  of  motion. 

Matn.  F.  8.  Blair.  At^-Qen,,  of  Virginia, 
■J.  AmNtr  Bmith  and  Atmud  B.  WiU,  for  de- 
fendant In  error,  amtra. 

Mr.  ChitfJviOet  Walt*  delivered  Uw  opli 
Ion  of  tba  court: 

Tha»  motion*  art  denied.  Rule  83  applies 
only  to  writ*  of  error  and  appeals  brought  to 
tliia  court  under  the  provisiuoa  of  section  0  of 
ihe  Act  ff  Uerdi  8, 167S  [18  Stat,  at  L.,  472]; 
Ibatla  toaqr,  towrilsofeirorand  appeals  from 
orders  of  the  drcult  courts  remanding  cauaea 
which  have  been  removed  from  a  state  court, 
.uid  from  orders  dlsmlsalnK  auits  because  they 
^  not  reallj  and  substanuallr  Involve  dinmtea 
or  controversiea  properly  wttlim  the  jurisdiction 
of  the  circuit  couita,  ot  because  the  psrtiee  to 
the  fuits  luTe  been  improperly  made  or  joined 
for  the  pnrpoae  of  creating  a  caM  cognisable  an- 
gler that  Act.  These  are  nob  such  cases.  That 
of  Pairtderttr  la  a  writ  of  error  to  a  state  court. 
In  those  of  Whit»  and  Carter,  begun  In  the  dr- 
«nit  court,  the  declarations  were  demurred  to 
because  not  aufflcient  In  law,  and  the  ludgmenta 
were  In  favor  of  the  defendants  on  the  demur- 
nm.  The  caaea  as  mode  bv  the  declarations 
were  dlapoMd  of  on  tlie  ments,  and  the  writi 
'Crror  are  for  the  Tcvlew  of  euch  Judgmenta. 

Neither  are  the  parties  entitled  to  a  bearing  In 
preference  to  others  under  the  provisions  of  B( 
lion  940  ot  the  Revised  Statulca.  The  State 
Virginia  is  not  a  party  lo  either  nt  the  suite,  and 
tlte  ezecuUm  of  the  revenue  laws  has  not  been 
oujcdned  or  flayed.  A  tax  collector  has  been 
«ued  for  aUeged  wrongs  done  the  several  plaint- 
iffs while  be  was  eng^ed  In  the  cnllecti 


Faragrajji  4  of  Rule  S0  relates  only  to  reve- 
nue cases  and  cases  in  which  the  United  States 
areconcerned,  whichalso  Involve  or  aSecl  some 
matter  df  general  public  interest.  Even  these 
cannot  be  advuiced,  except  in  the  discretion  of 
the  court  and  aa  the  motion  of  the  Attomey- 
GeneraL 

Tbe  questions  Involved  may  be  of  public  itn- 
porlaaoe,  but  that  does  not  necessanly  entitle 
the  partlea  lo  a  hearing  In  preference  lo  others. 
Practically,  every  case  advanced  postpones  an- 
other that  has  been  on  tbe  docket  three  years 
awaiting  Its  turn  In  the  regular  call.  Under 
these  dicomstauces  we  deem  it  our  duty  not  to 
take  op  a  caae  out  of  Its  order  except  for  im- 
perative reaaona. 
True  copy,    net : 

James  H.  HeKaane;,  Clerk,  Buph  Ooutl  U.  B. 


.HART  R.  BTEETER,  4l>P'-. 

JAMES  N.  RICKUAN. 
(See  8.  CL,  Beporter^  ed.,  T4,  IS.) 


L  nMfeeaof  tbeolerkslunildbepaldln&dTanoe, 


1  If,  tlirouRb  tbe  tenit  of  a  plaintiff  In  error  or 
u>pelluit,pnDte<toopleaaIUkereeofd  are  not  fur- 
nUtaed  totM  Jostleea  or  tbe  paitMs,  when  required 
lo  tbe  doe  pmeeoutlon  ottbeeaaaa,  tbewr" —  — 


APPEAL  from  the  Circuit  Court  of  the  United 
Sutes  for  tbe  District  of  Kentucky. 
Tbe  case  appears  In  the  ofrinion. 
Metut.  WUUmb   Stone  Abort.  Wost 
StoeTor  and  t-terUng  B.  Tint«y  for  ^>pellnnt. 
Mr.  W,  O.  Dodo,  for  appellee. 

Mr.  Ghiiif  JmMix  WaJto  delivered  the  ophi- 
Ion  of  tbe  court; 

Bv  the  Act  mnUng  appropriations  for  eundiy 
dvil  expenses  of  tlie  govurument  for  the  fiscal 
year  ending  June  80,  I8S4.  ch.  148,  Staiutea  of 
1882-8,  p.  SSI,  tbe  clerk  of  this  court  Is  required 
to  pay  Into  the  Treasury  the  fees  and  emolu- 
ments of  his  otSceoverand  above  his  own  com- 
pensation as  QXPd  by  law,  and  his  necesaary 
clerk  bireand  incidental expenaes.  Itisproper, 
tberpfore,  that  for  his  protection  hisfeea  abould 
be  paid  in  advance,  if  demanded. 

Under  Rule  10,  it  Is  tlie  duty  of  the  derk  to  _  . 
hnvetbeiecDnlprinted.andaiMhaabtenBKed  '■•^* 
tar  preparing  thenword  for  tbe  printer,  index- 
ing the  same,  and  supervlsliig  the  printing.  Or- 
dluarlly  this  fee  la  to  be  peid  In  the  fint  In- 
stance bv  tbe  party  who  proeecutee  tlie  cause. 
If  be  falls  to  make  the  payment  when  demended 
in  tine  to  enable  tbe  clerk  to  cause  ttte  printing 
to  be  done  in  due  couiee,  he  fails  in  the  oiderlv 
prosecution  of  his  suit,  and  may  be  dealt  vritn 
accordingly,  Coiwequentlylf.throughthefauU 
of  apUlniln  in  error  or  appellant,  i^ ted  c(^ 
les  of  the  record  aie  not  furnished  lo  tbe  Ju» 
Ucee  or  the  parties  when  required  in  tbe  dne 

Erosecutiou  of  tbe  cause,  tbe  writ  or  appeal  will 
B  dismissed  for  want  of  proaecutioo,  uutess 
suffldeot  cause  be  shown  to  the  contrary. 

In  the  prRHcni  case  the  record  has  been  print- 
ed, but  tbe  clerk  hoi  notfurulshed  the  nec^sur 
copies  to  tbe  Justices  because  his  fee  for  pr» 


paring  the  record  for  the  printer,  etc,  hsa  not 
been  paid  by  the  appellant,  although  demanded. 
Aa  this  is  the  diet  time  the  qneatliin  has  arisen. 


Attntrf/litre^,  vhatt*  dtuldmj^OUi/i 


tlf  y  the  opposite  party.and  the  cause  may  t)ier» 
after  be  brought  on  for  hearing  under  paragraph 
7  of  Rule  2S,  eaa  case  that  has  been  passed  un- 
der drcumstancea  wliich  do  not  place  It  at  the 
foot  vi  the  docket, 

JomEi  H.  MoKoDner,  CBerk.  Sop.  Oooit,  D.  a 
aieil-liau.&,4IB. 


64 


ib.Google 


sei 


SuFRKU  CoTntT  or  thx  Urttkd  States. 


-   , Day,  2  Btatehf.,  20;  Jmpfon  t. 

Bras,  BB  Man.,  868;  £nM  t.    Woolrtdgt,   IS 
Allen,  SI ;  JPiiTTijtgton  t.  Ortgorji,  4  Fiaber,  2S&. 


A  mnt  of  the  sole  and  excluaive  rfght  toaell 
certaiD  patented  arlidet  in  a  ipecffledteRltoiT 
doea  not  paat  an  inteieat  In  the  patent;  but  la 


onl;  a  license,  and  the  llcenaee  cannot  aue  la 
his  own  name  for  an  fntringemenL  InoalU  t. 
7te,18R^,«7e. 

That  the  patentee,  aietgnee  or  fntntee,  mtiRt 
me  in  hia  own  name  for  an  iofringement,  ia 
declared  bythe  Uth  aectionof  theActof  1^ 
and  aubstantiall^  the  same  language  ii  used  la 
wction  Q9  of  the  Act  of  1870,  and  In  section 
sei9  of  the  Revised  Btatutea.  Aaawam  Co.  v. 
Jordan.?  WalL,Gfl8f74U.  S.,  XIX.,  J7B);  Gor- 
ion  V.  AnAony,  16  Off.  Oaz.,  ItSS;  Blandiari 
V.  Eldndgt.  1  WaU.  Jr.,  8S7;  Curt.  Pat.,  sees. 
847,811. 

Suits  for  InfrlnKcment  cannot  be  brought  in 
tiie  name  of  the  ucensee,  but  must  be  brought 
In  the  name  of  the  patentee  or  other  person 
holding  the  legal  title,  because  a  license  ia  not  an 
interest  In  the  patent,  within  the  meaning  of  th» 
patent  law. 

Curt  PaL,  tec.  Sll:  NtUonf.  Mellann,  1ft 
Off.  Obz.,  761:  LilOeflOd  t.  Arry,  81  Wall., 
288 (sen.  8,  XXU. ^79). 

jMtrt.  Thonwa  B.  Torlaj,  Oio.  Gantt 
and  hham  O.  EarriM  for  defendant  in  error: 

This  ia  anassignmentorgrantof  an  exclusive 


maj  embrace  more  than  one  Invention. 

Curt  Pat,  sec  110. 

This  patent  embraces  four  claims  or  ohjecta. 
flum.  at.  Wi>rki  v.  Laeur,  10  Blatchf.,  12». 

Either  one  of  these  clalnu  or  parts  could  b« 


XXI.,  708);  DorttjfSakt  Oo.  ' 
12  Blatchf..  202. 

So,  too,  there  can  be  a  grant  as  tc 
Bttmber  of  machines. 

WOtan  T.  Ronmtau,  4  How.,  888;  Wa^l^h1Ir» 


.  SanetUr  Go., 
a  limited 


and  fourth  claims.  The  contract  between  Mor- 
gan and  the  Rumford  Chemical  Works  Is  la 
two  parti.    They  are  to  be  conairued  together. 

LtttUfiM  T.  Ftrry,  21  Wall.,  805  (88^.  8., 
XXII.,  077). 

The  reaervatlon  back  to  the  Rumford  Chem- 
ical Works  was  a  mere  right  Teserved,  a  license 
back,  and  makes  no  difference. 

Uta^ieldir.PerTy(»awa);Wtaiibvra-7.Govid, 
8  Story,  128;  Dorm  Co.  ▼,  Banettar  Cb.,  IS 
Blatchf.  202;  Curt.  I^t,  218. 

In  such  ceaes  the  patentee  holda  the  legal 
title  in  trust  for  protection  of  the  equitable  In- 
t«reat  of  the  patentee. 

LittleMdY.  Perrji (Mitpray,  ffarUhornx.  Dag, 
19  How..  220  (60  U.  S..  XV..  61lfl. 

Such  exclusive  licensee  can  sue  for  infringe- 
ment in  the  name  of  the  patentee  or  aesigneo- 
against  strangers. 

Qoodyear  v.  JftSumw,  SBlstchf.,  S2;  Oond- 
vtar  T.  Bithop,  i  Blatchf.,  488;  LitO^iM  t. 
F«rry  (supni):  Dortty  Oo.  v.  EanttUr  Ch.,  1» 
—  itdif.,  808. 


delivered  the  ofAn- 

-,  i<»r.a. 

ib.LiOOi^lc 


Oliteb  t.  RnuFOBD  Chemical  Wobxs. 


On  tbe  9th  of  June.  1 808,  le-lastied  letten  pa- 
tent Ko.  W7t  wereennted  to  th«  Rumford 
Cbemlcal  Works,  a  Corporation  of  Rhode  hi.- 
uid,  for  an  "ImproveniBnt  in  pulverulent  add, 
for  itBo  In  the  preparation  of  loda  powdera,  f  arl- 
naCMiH  food,  and  for  other  purpoiei."  The 
oriKinal  patent,  No.  147S2,  was  mnted  to  Eben 
Norton  Horsford,  AptU  2S,  IHw,  for  fonrteen 
years,  for  an"  ImpTOTemeotinprepering^uw- 


add  and  pboaphalea  for  use  in  the  prepuitioj 


the  capad^  of  being  intimatel;  mixed  with  dry 
alkaliiM)  carbonates,  <ff  other  senritive  diemlcal 
compounds,  without  decompodng  than  m  en- 
tering Into  comUnMloB  with  them,  except  upon 
the  addition  of  mdstura  or  the  appUcatioo  of 
artitldai heat.  Itsayi:  "This requires  ttiat tbe 
phoqthoric  acid  or  ecfd  jjioaphates,  be  mixed 
[7T1  with  sotne  neutral  agent,  as  Sour  or  starch, 
^ypeum,  etc.,  so  that  action  of  the  acid  slkall 
te  jMerented  whiledry,  and  shall,  when  molst- 


eqnally 

■mong  other  uses,  be  mixed  with  dry  alkaline 

cartxwatee,  carbonate  of  potasea.  or  carbonate 

of  soda,  and  remain  In  thia  state  withoaterolu- 

tion  of  carbonic  add  until  moistened  or  healed, 

thus  making  it  a  sabatitute  for  cream  tartar  sad 

tartaric  add  in  llie  preparatli 

der  or  baking  powder,    •    • 

It  suited  to  be  emplojed  es  the  add 


le  poaaessing 
s  cfflce,  it  b 


these  qualities,  and  coited  to  this 
necessaiy  that  a  powder  should  be  made  which 
can  be  not  onlr  ereuly  commlnutecl  and  dilut- 
ed, bnt  one  whlcb  shall  bave  so  little  affinity 
for  tbe  moisture  of  the  atmosphere  that  it  may 
be  mixed  with  flour  and  bicarbonate  of  soda  In 
the  practical  preparation  of  adfnltiug  flour." 
Tlra  cldma  ot  re-Issue  No.  2970  are  four  in 
number,  as  foUows:  "1.  I  claim,  as  a  new  man- 
ufacture, the  sboTe  deeeribed  pulverulent  pboe- 
phoricadd.  9.  I  claim  the  manufacture  of  the 
above  deeeribed  polvemlent  phosphoric  add,so 
that  It  may  be  applied  In  the  manner  and  for  the 

eirpoeea  above  dlMcrlbed.  8.  IcUmthemix- 
g.  In  thepreparationof  farinaceousfood,wlth 
flour.ofapowaer  or  nowders,suchaa  described, 
oonibting  of  logredleota  of  which  phosphoric 
odd  or  odd  phosphates  and  alkalliw  carbon- 
ates, are  the  active  agents  for  the  parpoee  of 
iiberating  carbonic  acid,  «■  descrimd,  when 
aabjected  to  moisture  or  heat,  or  both.  4. 
TIm  use  of  phosphoric  add  or  add  phosphates, 
when  employed  with  alkaline  carbonates,  u  a 
•ubetitnte  for  ferment  or  leaven  in  the  prepora- 
tioa  of  faiinaceooB  food. " 

On  the  flrst  of  February,  1B89,  the  following 
iDstrument  in  writing  wa*  executed  and  deliv- 
ered In  the  Rumford  Ciiemlcal  Works  to  one 
AlkiiF.  Morgan:  "Ii>aUp&)pUtintkomtk«m 
pramU  Adu  eomt,  the  Itamford  Chemical 
Works,  a  Corporation  tnnsactinc  bushtess  In 
East  Providence,  In  the  Slate  a  lutode  Islutd, 
eends  greeting :  Know  ye,  tiiat  the  said  Cor- 
108  D.  flu 


sell,  asslcn  and  tranater  unto  the  said  Allen  F, 
Uorgan  Qie  right  to  use,  within  the  territory 


^„ufl>cturlng  within  ttM  territory  self  raising 
cereal  flonta,  with  the  rif^t  to  use  and  eell  the 
flours  so  manufactured:  to  have  and  bold  and 


to  the  conditions  and  limitations  named  and 
Bpedfled  in  the  agreement  aforesaid,  of  even 
date  herewith,  to  which  reference  is  hereby 
mode  as  apart  hereof." 

On  the  same  dnv  Hornm  executed  and  deliv- 
ered to  the  Rumford  Chemical  Works  the  fol- 
lowing inatrument  in  writing:  "7b  oU  mtn  to 
vbomiheiafretgntiAaBtomt:  Enow  ye,  that, 
because  the  Rumford  Chemical  Works,  a  Cor- 
poretion  located  at  and  doing  Inudneee  In  the 
Town  of  East  Provjdence.in  the  Bute  of  Rhode 
Island,  has  licensed  and  granted  unto  Allen  F, 
HorKan,  of  the  Citv  of  Memphia,  County  of 
Shelby  and  State  of  Tenneeece,  tbe  exclusive 
right  to  manufacture,  sell  and  use,  during  tbe 
time  of  Ave  yeu«  from  the  dale  hereoT,  the  arU- 


pboepborle  add.  In  the  following  d«crit>ed  ter- 
ritory, to  wit :  Beginning  at  ue  point  where 
the  northern  bouniury  of  the  Slate  of  Tennes- 
see touches  the  Hiselasippl  River;  thence  south- 
erly along  the  aaid  river  to  and  induding  Vlcks- 
burgh  ;  tiience  eastariy  along  the  line  of  the 
Htsriseiptd  Bouthem  R  R  to  Jackson;  thence 
northern  along  the  line  of  the  HissisBippl  Cen- 
tral R  R.  to  Granada;  thence  northeasterly  to 
the  Junction  of  tbe  easteni  boundary  line  of  Al- 
abama with  the  aoutbem  boundary  line  of  Ten- 
nessee; thence  along  the  eaelem  tionnduy  lin* 
of  Middle  Tennemce  (so-called)  to  tbe  northern 
boundary  line  of  Tennessee,  and  westeriy  along 
said  boundary  line  to  the  point  of  be^nlng, 
by  an  instrument  in  writing  beating  even  dote 
herewith,  whlcb  is  made  a  part  kA  this  agree- 
ment; and  because  of  other  good  and  suffldent 


Works,  that  he  will  Immediatdy  commence 
tbe  manufacture  of  self  rising  flour  in  acctml- 
attce  with  the  written  instructions  furnished  by 
the  aaid  Rumfrnxl  Chemical  Works,  as  to  ptiy  VtVl 
portions  and  ^uali^  of  flour,  and  that  he  will 
use  all  his  busmess  tact  and  skIU,  and  all  other 
meant  necessary  to  introduce  and  sell  the  same, 
and  to  make  tbe  tale  thereof  as  large  as  In  any 
way  possible  in  the  teiritoiy  aforetnid,  during 
the  continuance  of  the  Ucenee  aforesaid,  and 
no  longer,  and  to  adl  the  nid  self  raising  flour 
nowhere  but  In  the  territorr  specifled,  except 
upon  the  written  consent  of  the  said  Rumford 
Cbemlcal  Worfci.  And  I  further  agree  to  ex- 
cept, in  tbe  aforesaid  license,  such  rights  at  are 
covued  \ij  the  patents  granted  to  Eben  N. 
Horsford,  and  by  him  assigned  to  the  said 
Rumford  Cliemical  Works,  and  lo  maintain 
thesn  at  my  own  cost  and  expense  in  eulU  at 
law,  whenever  it  shall  be  in  my  Judgment  neo- 
eesuy  so  to  do,  and  to  avail  myself  cut  nicfa  ad- 


8«S 


ib.Google 


Sdfbskb  Coukt  or  tke  Uhited  States. 


vica,  cowimI  and  mUtance  u  the  raid 
ford  Cbemic*!  Works  may  elect  to  give  in  <aid 
-  •   leallof  ■" -— - 


>^ta;  and  to 


}  poichwesl 
Bald  self  raiai 


F  the  acid  used  in 


totd  Chemical  Works „ 

reeled ;  and  that  in  ca«e  of  my  failure  U>  perform 
the  covenants  and  Bcreements  hereby  entered 
into,  it  sball  be  lawful  for  tlie  said  Kumford 
Chemical  Works  to  annul  and  revoke  thefr  said 
license  to  me,  and  to  terminate  this  agreemenL 
The  use  of  fiiid  phosphoric  acid  by  families  for 
domestic  purposes  sliall  not  1m  construed  as  a 
Tiolntion  of  tms  agreement." 

On  the  12th  irf  April,  1870,  the  patent  was 
duly  eit«nded  for  seven  vems  from  April  32 
1870.  On  tbe  Sist  of  Huy,  1870,  the  extended 
tcm)  was  assigned  bv  Horaford  to  the  Rumford 
Clicmicnl  Works.  Morgan  died  on  the  l&thof 
April.  18GS.  In  July,  lt46U,  hisnidoir.Eate  Q. 
H^T^^ii.  was  appointed  administralriK  of  his 
eslatti.  She  Afterwards  iutcrmerricd  with  J.  N. 
Payne.  A  suit  attaw  wnshrought,  in  1878.  In 
tlie  nameof  tiie  Rumford  Chemical  Works,  for 
the  use  of  J.  N.  Payne  and  his  wife,  Kate  Q. 
Payne,  in  the  Circuit  Court  of  the  United  States 
for  tbe  Western  District  of  Tennessee,  against 
J,  K.  Oliver  and  ollieta,  purlners  constituting 
the  firm  of  Oliver,  Finnic  ^SJ  Co.,  lo  recover 
ilanwees  for  the  Infrin^^ement  by  the  defend- 
anU,^r  the  period  from  April  1.  1810,  to  Feb- 
ruury  1,  1874,  of  the  righia  of  the  said  Kate  O. 
Pn_t'ue  Hnd  her  huabnnd,  under  said  patent,  fay 
[SOI  making  and  selling  self  niising  flour  by  the  use 
of  Horslord's  patent  pulverulent  pnOKphoric 
acid  in  the  territory  before  named.  Tbe  theory 
of  the  suit  was  that  the  ri^jht  of  Morgan  became 
vcGleU  in  hissdministnitrix,  asa  personal  asset, 
and  cnaticued  underlheexleosion,  and  thai  tbe 
suitbrouKhtwouldlleforinfringemenlsof  such 
rieht  committed  prior  to  the  expiration  of  the 
five  years  from  Febniary  1,  1^60.  The  suit 
was  tried  bva  Jury  and  resulted  ina  verdict  for 
tlieplaintittBfDi^,S38.97damBges,  andajudg- 
mcniin  their  favor  for  that  amount,  with  coats. 
To  review  that  Judgment,  this  writ  of  error  is 
brought 

Various  queallons  are  preaenled  by  tbe  record 
and  have  been  discussed  In  argrument,  but  there 
IS  one  which  ^goes  to  the  fouiiaatlon  of  the  suit, 
and  upon  which  our  views  are  such  as  to  make 
ft  unnecessuy  lo    consIdeT  any  other.    The 


UTt  charged  the  liuy  that  the  mterestof  Hor- 
san  In  the  patent  did  not  terminate  at  his  death, 
uut  pund  to  hia  admlDlstratriz.  The  defend- 
ants excepted  to  thiscbarge.  The  evidence  was 
that  Morgan  died  on  the  ISUi  of  April,  1869, 
and  the  defeodanls  asked  tho  court  to  Instmct 


KninlBtratrii,  and  that  they  should  And  for  ibe 
defendant,  if  they  believed  Uiat  Morgan  died 
on  Uic  19th  of  April,  1869.  The  court  refused 
to  give  such  Instruction,  and  the  defendants  ei 
ceuled. 

It  isapparent  that  what  was  granted  to  Moi 
gan  was  only  the  exclusive  rigu  to  use,  within 
Uie  territory'speclfled,  the  patented  tekl  in  i 
fng  self  raisln'g  Hour,  and  to  use  and  sell  In 
territory  the  flour  ao  made.  The  acid  usi 
making  the  self  raising  flour  was  all  of  it  to  be 
purchased  from  the  Humford  Chemical  Works, 
8M 


Ingredient  In  tbe  self  raising  flour.  The 
effect  ofthe  grant  made  by  the  two  instntment* 
of  February  1, 1869,  Is  suLiject  to  the  provision* 
of  secUon  11  of  the  Act  of  July  4,  1836,  5  Stat. 
atL.,  121,  which  was  the  statute  In  force  at  the 
time,  and  provided  as  follows;  "Evcir  patent 
shall  be  assignable  at  law,  eitheraslo^  whole 
interest  or  any  undivided  part  thereof,  by  any  £8;^] 
instrument  in  writing;  which  asslnunent,  and 
also  every  grant  and  conveyance  ot  the  exclu- 
sive right  under  any  patent,  to  make  attd  use, 
and  to  grant  to  others  to  make  and  use,  the  thing 
patented  within  and  throughout  any  specified 
part  or  portion  of  the  Umted  States,  shall  be 
recorded  in  the  Pntenl  Office  within  three 
months  from  tbe  execution  thereof."  Bv  sec- 
tion 14  of  the  same  Act  it  was  providea  that 
damages  for  making,  using  or  selling  the  thing 
whereof  the  exclusive  right  is  secimia  by  a  pa- 
tent, "May  be  recovered  by  action  on  ue  case. 
In  any  court  of  competent  jurisdiction,  to  ba 
broughtin  the  name  or  names  of  tbe  person  or 
persons  interested,  wbetlicr  as  patentees,  ns- 
signces  or  as  grantees  of  the  exclusive  ri^^ht 
witliin  and  Ihrougliout  a  specified  part  of  tbe 
United  Stales."  Morgan  was  not  an  assignee  of 
llie  entire  right  secured  by  the  patent,  nor  of 
any  undivided  part  of  such  entire  right,  nor  of 
tbe  exclusive  interest  In  such  entire  right  for 
tbe  territory  specified.  He  did  not  acquire  tbe 
wholcof  the  exclusii'c  right  or  legal  estate  vested 
in  the  Rumford  Chemical  Works  by  the  patent 
for  tbe  said  territory,  leaving  no  interest  In  bis 
grantor  for  that  tern  tory,  as  to  anything  granted 
bv  the  patent.  It  is  well  settled  that  a  tranater 
of  a  right  such  as  Morgan  acquired  is  not  an  as- 
signment, nor  such  a  grantof  exclusive  right  as 
tbe  statute  spealis  of .  but  is  a  mere  license.  Curt. 
PaL,  3d  ed..  section  179;  OagUir  v.  WtUer,  10 
How.,  477,  494.  This  being  ao,  the  instrument 
of  license  is  not  OD«  which  will  carry  the  right 
conferred  to  any  one  but  tbe  licensee  perseoal- 
ly,  unles  there  are  express  words  to  show  an  in- 
tent to  extend  the  right  to  an  executor,  admin- 
iatralor  or  assignee,  voluntary  or  involuntary. 
In  Iron  and  A'ail  Factory  v.  Caminn,  14  How., 
103,  216,  this  coui-t  said:  "A  mere  Lcense  to  a 
party,  without  having  bis  assigns  or  equivalent 
words  to  them,  showing  that  it  was  meant  to 
be  assignable,  is  only  the  grant  of  a  personal 

Ewer  lo  the  licensee,  snd  is  not  transferable 
him  to  another."  In  the  present  case,  tbeie  [83] 
are  no  words  of  assignability  in  either  instru- 
ment. The  light  is  grantea  to  Morgan  alone, 
to  him  petBonally,  with  an  agreement  by  him 
that  As  will  enleron  tbemanulactuieot  the  self 
raising  flour,  and  thai  he  will  use  all  Att  busl- 
aess  tact  and  aklU  to  Introduce  and  adl  the 
flour.  Itis  apparent  that  license*  of  this  char- 
acter must  have  been  granted  to  such  Individi^ 
als  as  the  grantor  choee  to  selecl  because  of  Uwlr 
personal  nl>ilitv  or  Qualifications  to  make  orfur- 
nisb  a  marKcl  for  the  self  raising  flour  and  thua 
for  the  acid,  all  of  which  was  to  be  purchased 
from  tbe  grantor.  The  llc^ue  was  made  revo- 
cable by  the  grantor  on  the  failure  of  Morgan  to 
perform  his  covenants  and  agreemenla. 

We  have  not  overlooked  tbe  fact  that  the 
privilege  granted  to  Morgan  was  to  CMitinQB 
for  five  years.  This  means  no  more  tbas  tbat 
he  was  to  have  it  for  five  yews,  If  be  abould 
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DlwyondUurtof  hUllfft 

It«q»ect  for  UM  Supreme  Court  of  Teoncttee 
Isducn  iu  to  wj  thai  we  bftve  can^uUy  exam- 
ined tbe  o|dntoi  of  that  court  Id  (Hiter  v.  Mar- 
fan, 10  Helsk.,  SSa.  That  wu  a  suit  brouj^t 
Dj  the  widow  and  adminislratilx  of  Morgan 
Bgaiait  Oliver,  Ilnnie  &  Co.,  lu  a  cooit  of  iha 
State,  to  recover  compensation  under  an  agree- 
ment made  between  him  and  them  Fcbraarr 
IS,  1869,  and  which  was  to  conllDue  till  Apnl 
1,  18T0,  whereby  he  wu  to  prepare  self  raisiag 
flour  for  them,  under  tbe  license  to  him  from 
the  RumtOrd  Chemical  Works,  and  the;  were 
to  pft7  him  10  much  a  Ixirre).  In  that  suit  It 
WM  held  that  Hta.  HuTgan  could  recover  not 
oaij  for  the  thne  prior  to  llorgan's  death,  but 
for  the  subseauent  time,  and  that  the  license  to 
Morgan  vested  in  him  an  interest  which  passed, 
at  hisdeath,  to  his  peraonal  representative.  The 
proceedings  in  thatsuit  are  made  a  part  of  tbe 
record  on  this  writ  of  error.  But  the  suit  in  the 
circuit  court  was  tried  wholly  on  tlie  view  that 
tin  question  as  to  the  construction  of  ttu 

sinimentsof  Fetmiarrl,  lH6S,wasai)opeii , 

a  question  of  general  law,  and  not  one 


[841  couldbebindingbetweentheparilesinthiBBuit, 
u  an  estoppel.    There  is  nothing  in  tlie  plead- 
;s  whlcn  raises  tlie  quertion  ofsnch  an  eatop- 


pcl,  Tbe  lower  state  court  having,  in  the  prior 
suit,  rendered  a  Judgment  for  tbe  plaintiff,  Uia 
Oupreme  Court  of  tbe  State,  while  giving  the 
Interpretation  before  mentioned  of  Uie  rightaot 
Morgan,  reversed  tbe  Jodgmenl  for  error*  in 
dtber  respects,  and  awarded  a  new  trial.  Aft- 
erwards there  was,  in  the  lower  court,  a  verdict 
Iw  consent,  followed  bf  a  judgment  for  the 
plaintUI,  fora  leas  sum  tuan  Uie  amount  of  the 
first  verdict  and  Judgment  Monover,  tbe  pres- 
ent suit  is  one  in  a  court  of  tbe  United  States, 
brought  under  tbe  provisions  of  an  Act  of  Con- 
uresB  fra-  tbe  infringement  of  letters  patent. 
The  former  suit  arose  out  of  a  contract  between 
Morgan  and  Oliver,  Finnie  A  Co..  and  was 
brought  to  recover  damage*  for  the  breach  ot 
that  contracL  Under  these  circumstances,  the 
question  as  to  the  righU  of  Ho^an  under  tbe 
paUnt  must  be  reguded  as  one  to  be  pawed 
upon  In  this  Buh  aa  an  original  question,  ai  If 
tberebad  been  no  former  sulk  Ofving  to  tbe 
opinion  of  the  Supreme  Court  of  Tennea —  '^'- 
conslderatitm  which  is  due  to  the  force 

■onlngln  the  views  which  it  announces, 

unable  to  concur  in  the  construction  it  gave  to 
the  license  to  Morgan.    Apoeraina^,  OMjvdg- 
•MR(  t^tiu  Oiraiit  Oourti*  nttrmd,  aiA  tHraa- 
tiontooMiardaiuatriaL 
True  eopr.  Teat; 

James  H.  McEanneTi  Clerk,  Bup.  Court,  n.  8. 

W.   D.   PORTER,   Asaignee,  Bf.  in  Jftr., 

charlotte' C.  LA2EAR. 

(8ea&  C„  Reporter's  ed.,  H-SO) 

3>vioir  not  barred  bg  tale  bg  aitignf  in  bank- 

nipleg. 

In  PannarlTsnla,  ss  In  other  StatM,  dower  ta  not 

bamd  br  aa  sMlmmsnt  of  tbe  hMbaiid>s  eMsle 


under  tbe .Bsnknipt  Aot  of  tlie  UDtt«d  States,  and 
a  •ale  by  the  MBlffnae  In  bankruptc;  under  order  of 
theoourt. 

[No.  SB.] 
Submitted  Oct.  11, 1883.     Decidtd  (kL  »9, 1888. 

F  ERROR  to  the  Supreme  Court  of  tbe  State 
of  Fennsjlvonla. 
The  history  and  facta  of  tbe  case  appear  Id 
the  opinion  of  the  court. 
Mr.  D.  T,  WMtaon,  for  plaintiff  in  error. 
Mr.  Tkoa.  C.  Iaswu-,  tor  defendant  in 


This  Is  an  action  by  tbe  assignee  in  benknipt- 
<7  of  8.  B.  W.  0111,  to  recover  tbe  purchase 
money  of  land  of  the  bankrupt,  sold  b;  the 
plaintiff  to  the  defendant. 

In  the  case  stated  by  tbe  partlea  tbe  following 
facta  were  agreed :  on  tbe  28tfa  of  November, 
1B77,  Olll,  upon  petition  of  ^m  oedlton,  was 
adjudged  a  bankrupt  by  the  District  Court  of 
tbe  United  SUtes  for  the  Western  District  of 


adjudged  a  bankrupt  by  the  District  Court  of 
tbe  United  SUtes  for  the  Western  District  of 
Pennsylvania,  and  the  phtintiff  waa  afurwarda 
ai^inted  assignee  of  bis  estate,  which  included 
twolots  of  land  in  Pittsburgh.  On  the  37th  of 
May,  1878,  the  assignee,  pursuant  to  an  order 
of  the  dittrict  court,  sjid  for  the  purpose  of 
raiainff  money  to  pay  the  bankrupt's  deUs,B(dd 
these  lots  by  public  auction  to  tbe  defendant 
for  tbe  sum  of  $465,  aubject  to  the  Uen  of  a  cer- 
tain mortgage  for  I2,5S0;  but  the  orda  of  ttie 
coiut  directed  and  the  advertisement  tbet«of 
stated  that  all  other  liens  and  incumtvances 
should  be  discharged  bj  the  sale.  At  the  time 
of  tbe  c *  "- 


of  tbe  commencement  of  the  prooeedlngt  in 
bankrupU^,  the  bankrapt  had  a  wife,  wSo  I* 
still  Uvrog,  and  who  claima  a  right  of  dower  in 
the  land.  The  sale  having  been  conflrmed  ab- 
solutely by  the  district  court,  the  aMignea  there- 
upon executed  and  tendered  «  deed  of  the  land 
to  the  defendant,  and  demanded  pnymentof  the 
purchase  numey,  which  was  refused,  by  resaon 
of  the  iDCumlnvnce  of  the  right  of  dower.  It 
WM  agreed  that  if  the  court  diould  be  of  (Klin- 
ion  that  the  right  of  dower  of  the  bankrupt's 
wife  was  devested  by  the  bankruptcy  proceed- 
ing* and  sale,  Jodginent  obould  be  atered  for 
the  plaintm  for  the  sum  of  %M&,  with  interett 
and  costs;  otherwise.  Judgment  for  the  defend* 
-nt 

Upon  the  case  suted,  the  Supreme  Court  of 
Penn^lvanianvejudgmentforthedefen^t,   [861 
and  the  plalntlB  sued  out  this  writ  of  error. 

The  amcle  question  is,  whether  a  wife's  ri^t 
of  dower  la  t«rrcd  by  an  assignment  In  bank- 
ruptcy and  a  sale  by  tbe  asaignee  In  bankruptcy 
under  order  of  tbe  court  Bv  the  law  of  En< 
gland,  which  is  our  law  in  this  respect,  except 
so  far  as  It  baa  been  changed  bf  sutule.  tbs 
wife's  right  of  dower  b  no  part  <a  the  e«ata  of 
the  husband,  nod  Is  not  affected  by  ptoceedlngi 
in  bankruptcy  against  Um.  amUrtt.  Ofmaton, 
8Vm.  Abr.  Dower,  Q.pl.,ta;  ftirff. v. *ri(A. 
S  Ves.,  189.  If  It  is  banvd  b  thiscase,  itmnst 
be  either  I7  force  of  tbe  provisions  d!  the  re- 
cent Bankrupt  Act,  or  by  reaaon  of  the  nature 
of  the  right  of  dower  under  tike  local  law  of 
Pennsylvania. 


■abrJD-.JtiitlMGMY. 
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Bnk  under  the  provMoni  of  the  Banknipt 
Act,  all  Uut  puaei  to  the  nsrignes  1>r  the  tttilgii- 
ment  in  baDkniptcjr,  or  thet  cu  be  told  b;  ai- 
rection  of  the  court,  la  praperl;  orrif^tioi  the 
bankrupt,  or  proper^  conTe^ed  1?  the  bank- 
rupt to  fraud  of  cre<ulora,  nnleai  indeed  a  per- 
toa  bcAdiag  a  mortgage  or  pledge  of,  or  lieo 
upon,  property  of  the  bankrupt,electa  to  release 
the  aame.  R.  a.  tecs.  0044-SOM,  50ai-(W«, 
S07S;  Stat.  S2d  June,  1674,  (±.  890,  lec.  4  [18 
Stat,  at  L.,  nrn  :  Donaldtm  t.  irunetU,  93  U. 
B.,  681  [XXIir.  998], 

The  law  of  PemisylTania,  as  to  the  llabDi^ 
of  the  right  of  dower  to  be  taken  for  the  debta 
of  the  husband,  fa  cert^nlyinaomereapecUpe- 

Ajd  Act  paaaed  In  1706,  "For  taking  lands  In 
execution  lor  paTment  of  debta,"  provided  that 
all  lands  of  a  debtor,  having  no  anffldent  per- 
tonal  estate,  should  be  liable  to  be  seized  and 
aotd  upon  judgment  and  ezecutlaa  obtained 
■gainst  btm;  and  that  tn  case  <tfd^ult  in  pay- 
ment cf  any  debt  secured  by  mortgage  of  real 
esUrte,  (be  mortgagee  might,  by  wnt  of  se^/o- 
e/M.  obtainezecutlontobeienedhysaleof  the 
mlaea.  1  DaU.Lawaof  Pa^OT- 
LctpaaMdlDthesameyMr,  "For 
the  better  settling  (rf  fntestates*  wtatea,'' while 
lecognidng  a  rlgfat  of  dower  tn  the  widow, 
"wUch  dower  she  ahall  bold  as  tenants  in  dow- 
V  dq  In  Etu^and,"  mtborlied  the  administrator, 
In  case  at  usutBdency  of  Ibe  personal  estate.to 
,  sell  and  oonTey  the  huida  of  the  deceased.  In- 
'  dodlDg  Ibe  rinta  of  the  widow  tlierain,  for  the 


$;; 


payment  of  Uadebta.    It.,  Appendix  U-^. 

It  was  eatabUabed  ty  Jodloal  decisions  \a 
FeuDi^lTanla,  upon  the  oonstmction  and  effect 
cl  tbne  atatutea,  before  the  b^t^innlng  of  the 
—lUicaUca  of  reporta,  that  Ibe  wife's  right  <rf 
.  wa  oonld  be  taken  and  aold  on  execution 
ppon  a  Judgment  reoofered  agaiosttbe  Iratband, 
or  tipon  SMTs/teuu  on  a  mortgage  executed  for 
TaluaUe  eoralderatioD  by  him  alone,  or  under 
*  dertae  by  him  for  tbe  payment  of  bis  debta 
BomBt.  Xafeodi,  dtedlnS  DaU.,128,  and  4 
DalL,  Wl.n./  Ontfr.  SmiAA  DalL, 4l. 484; 
SaM  T.  OrMiait,  S  DalL,  tS7  [BaM  v.  Chwbil*], 
1  Teatet,  76;  JfiCUWl  T.  JAteMt,  8  Pa.  St.,  l»i 
Oair  a.  Dtreelon  t.  Bevtr  48  Pa.  St,  144. 

Tbe  Ronndsof  Uraee  declilons  have  been  ex- 
jdalnea  b7  two  ot  the  moat  eminent  Judges  of 
Pennsylvania. 

InJEMv.ihiM  SBlon., 841,847,  CSjQ'Jti*- 
tUt  THj^unan  nia-.  "It  may  be  proper  to  take 
notiae  of  deeda  of  mortgace  ot  the  haiband'~ 


Moper^.    Itisunderstood  that  by  nicb  deeds 

the  wife  m^  be  barred  of  dower,  though  ahe 

o  par^  to  the  conveyance.    But  wis 


nenda  on  anotberpriudple.  In  which  tbe  law  of 
Pennsylvania  dllien  from  tbe  common  Uw. 
The  nght<tf  creditors  prevails  against  tlie  right 
of  dower.  A  purchaser  under  an  execution 
against  the  husband  takea  the  land  discharged 
of  dower;  and  tbe  only  mode  of  proceeding  on 
ft  morlgi^,  with  na.  Is  to  sell  the  land  tiy  an 
execution,  Weharenocourtinwhicta  the  equity 
of  redemption  can  be  forecloaed." 

In  BiffriA  t.  Oiwrmfwr,  10  Pa.  St,  118,  US, 
<a>i^  JvOiet  Gibaon  aald:  "I«nd  la  a  chattd 
toi  pavment  of  debts,  only  when  the  law  has 
made  it  a  fund  for  that  purpoae.  It  then  has 
undergone  a  qiedes  of  conveiaion,  so  far  as  may 


wbidi  commands  the  aberlfl  to  )e^  tbe  oebt  off 
the  defendant's  goods  and  "'■fl'ltlt  We  leadlfy 
comprehend  how  a  sale  on  a  Judgment,  a  mwt 


Judgment,  a 


creditors,  should  do  so.  It  la  becsnae  tbe  law 
makea  a  decedent's  land  a  fond  for  p«ymrat<tf 
hla  debta,  by  giving  the  creditor*  a  Uen  on  it, 
which  mlriit  be  enforced  by  Judidal  pioceaa, 
and  would  eittngnidi  tbe  widow's  dower  in  h. 
It  would  come  to  the  same  tUu  In  the  ead. 
and  she  Is.consequenlly,  BOttnJiuM  by  a  ptoceM 
substituted  by  the  husband  to  produce  exactly 
the  same  resulL" 

It  thus  appean  that  the  ridtt  of  dower  ia 
Pennaylvmnta  does  not  differ,  in  natnrv  or  ex- 
tent, fiom  tbe  ririit  of  dower  at  ccmimon  kw, 
except  ao  far  as  the  local  law  baa  made  it  ft  chM- 
td  for  tbe  p«yinento(  debts  U  tbe  hntband,  d- 
Iher  bj  conveitlngit  into  penonalty,  in  bis  life- 
time, by  virtue  of  tbe  effect  attributed  by  that 
law  to  a  Judgment  recovered  against  him  or  a 
morWage  executed  by  him,  dther  of  whldi 


creditors,  tHet  his  death,  a  lien  upon  the  wbola 
title  In  the  land. 

The  state  court  has,  accordingly,  omstantly 
bdd  that  with  these  exception*  the  right  til 
dower  Is  as  mudi  favored  Id  Feonsylvania  aa 
elsewborei  that  the  old  dedslons  an  not  to  to 


1,  and  that  ndtber  aa  abadate  conv^- 

by  tbe  husband  nor  an  aaslgnment  by  him 

for  the  benefit  of  credlton,  wbdher  executed 
TohintarUy  or  under  a  leqnlremeiit  ^  Ibe  Im- 
tdveat  law  of  tbe  8taU,  Impdra  tbe  wife'a  right 
of  dower,  fmna^v.  JHidn>H,lDaU.,410,4l7: 


JKWtver  ▼.  AnUmAatMr^ 


.,681;  Bid. 


,.     .  Vatta,  ;-..,  .u^«..   ,. 

lltduid,  3  TeatM,  800;  Bb»rU  v.  FlAer.  18  Fa. 
8L,B8e;£«IfWeAv.  OA«nmw, above dted; Fer- 
uttar  T.  Otark,  8  Orant,  84. 

In  WonnUr  t.  CmHh,  Just  dted.  It  was  bdd 
that  tbe  ide  of  ft  bankrupt's  real  estaU  by  hia 
assignee  under  the  Bankrupt  Act  of  19th  Au- 
gust, IHl,  A.  9  tS  Stat,  at  L.,  440]  did  not  do- 
vert  tlie  widow's  right  of  dower.  It  la  true  rg^i 
that  the  decision  waa  put  upon  the  ground  that 
the  right  of  dower  was  saved  by  tu  proviso, 
inserted  hi  tbe  Sd  sectiou  of  (bat  Act.  that 
"Nothing  In  this  Act  ctmtatned  ahall  be  con- 
strued to  anntil,  destroy  or  Impair  anr  lawfU 
ri^ta  of  married  women,  whidi  may  M  vested 
by  the  UwB  of  the  States  renectlvdv,  and  which 
are  not  bicondstent  with  the  [uovuions  ot  ths 
Sd  and  6tb  sections  of  IblaAct;"  andtbftt  Iba 
Judge  delivering  the  oi^nion  said  that,  wan  It 
not  for  that  proviso,  be  should  have  no  difB- 
culty  InboIdlbatanlelnjMiiauanceitf  ft  d»- 
crae  In  baukrupt*^  would,  like  a  sberUTs  nie, 
by  virtue  of  Mtbcr  a  Judgment  or  a  mortgage^ 
bar  dower.  But  the  deosloD  It  tigntflcant,  a» 
evidence  that  by  the  law  of  PenrOTlnnla  ft  ti|M 
of  dower  is  "a  lawful  il^t.  ralU  by  the  &w 
of  the  Bute,"  and  as  imting  Ibe  quasttoa 
1MD.8. 

DigitzfidbyGOOgle 


L&TBB  T,  Dunmr. 


d  tte  Buiniipt£ct  ITpon tU« qoestlon  of 
«aoflnicliMi,  we  an  not  bound  bf  Um  Mriiit<Hi 
«f  tba  iWa  oomt,  mud  b&n  nobcalutionln  dia- 


approTing  the  dMiMt,  and  tn  bcddlog  tbat  llw 
prorloo  tdled  on  WM  not  In  Uw  natiin  of  >n 
«zcM>ttoi  to  ot  nrtrlctton  upon  the  wmtin 
wcTU  of  the  Act,  bat  ma  a  men  dedanrtlon. 
Inserted  for  greaUr  cMilhm,  of  &te  cmutructiaB 
lAidi  the  Act  muat  ban  mcdnd  wUhont  an^ 
•DCh  worbo,  and  that  the  unlatloii  of  the  pro- 
Tlao  u  the  recent  Banknipt  Act  doea  not  en- 
large the  effect  4rf  Uw  aadnment  new  of  Uie  Mle 
Id  nnknptcj,  10  aatamclnde  lawful  righta 
which  bdrac  notto  the  bankrupt  bat  to  hi« 
■wife. 

The  THoIt  la,  that,  ao  far  aa  tbk  cue  depends 
tqiMD  the  conatonctioii  of  the  Baokrupt  Act  of 
the  Uolted  States,  tbla  oomt  la  of  o^dnlon  that 


law  of  Pains7lTanla,tt«dNMMfi  of  the  Sniffane 
Court  of  that  Btate  in  thla  caae,  nported  In  87 
Pma.  BialM.  619,  it  i»aeeorditmnEa  thdpmi- 
«iu  a^fwUeaUtnt  of  that  wufl.  and  it  ttrM  if 
net  emeltuite  tndtTut  agairut  tit  fUUiMf  m 


rani  uniieo  ciwea  va  we  Eastern  District  of  Penn- 
'*"^  nlTanla.    In  rw  Attgitr.  10  Am.  L..  Rw.  (N. 
B.),  IWi  8.  a,  4  Bk.  Reg.,  OlO. 
judgment  afirmtd. 
!bue  copy.   Tiat : 

JaniM  B.  HoKmner.  Ckrk,  Sup.  Oomt,  C  B. 

AUQU8TUB  LAVER,  Appt, 
«. 

BOBEBT  DESNETT,  COLTONMAT  Airo 
FREDERICK  JSOLS,  Copartuert,  under 
the  Name  and  S^le  of  Robbxt  DKicmrr  A 

COHPAHT,  , 

(Boa  B.  a,  Beparterli  ed.,  n4L) 

Beioinding  amtnuit  for  wiitato. 

A  part;  oannot  Kstdiid  a  oontraot  Id  equttTi  oo 
aooMint  of  a  mutad  oMake  Id  the  lan^uacs  A  the 
tnatnuneiit  oontalnlna  It,  wbaa  tlie  otber  partr  of- 
ImA  to  make  the  DorreaUoii  ai  iood  ■■  be  bad  doUm 

ro.  lOJ 

9.     Dddded  Oct.  f9, 188S. 


oltlie 
Submittid  OeL  t. 


ed  Statea  for  the  District  of  Calif omia. 

The  histor7  and  facta  of  the  case  appear  in 
the  opinloB  of  Um  court. 

Mr.  Joha  F.  Swift,  for  appellant: 

The  Inatmrnent  ibonld  be  canceled  tMcanae, 
It  failed  to  expreas  the  Intentioa  of  the  partied 

Avfn  r.  Bant,  5  Ia  Ana,  4;  JESHart.  r. 
Avar,  ISSerg.  &R,13V;  1  Slarr,  OodL, aeo. 
StS;  9  Chh.  Cost.  Am.  ed.,  10S9,  10M. 

"Where  there  la  a  mutual  mlaUke  aa  to  the 
feet  forming  the  bads  of  the  contract,  the  con- 
tract will  IMT^  althon^  no&aadbepiao- 


1  Btorr,  Coot,  aee,  BS9  and  caaei  cited;  I  Pars. 
CoDt,475;  1  StoiT,Eq.  Jnr.,  seca.lia.  108. 1S4,/. 

When  the  instrument  fails  to  aiaU  the  full 
tcnns  ot  the  sKreement  or  undeirtendlng  of  the 
parties,  the  mislake  ta  one  of  fact,  whicb  equi^ 
will  reaen  agalosL 

Bant  r,  BtnttrnaiUtrt,  1  Fet,  1;  Bar^fiird  d 
&Ore  Ch.y.  MiUer,  41  Conn.,  IBS;  Bnota  T. 
A*.  a>., 4 Daly, 246;  lAd.Eq.,  Am.  JVotM.16B. 

When  the  mistake  Is  one  of  Uw,  equl^  would 
aftOrd  relief. 

AmtT.iiMUDuin^^ Wheat,  Bll;  Whttltr 
T.  am't&,tlHow.,6e;  mtelm't  Appeta.tOPit. 
St.,  410;  mantT.  P^,UC^.,m;  1  Btorr, 

%Jur.,  sees,  lig,  ti  teg.,lWi,  186. 
le  promise  of  appellant  contained  in  the  con> 
tract  la  nvdum  poefttai,  being  without  ooudder- 
ation  to  support  it. 

1  Ad.  Eq.,  Am.  IMtt,  188;  1  Stoir,  .Cont., 
eOS,  808.  note;  1  Para.  Cont,  468  el  to.;  BUtt 
-  JTvus,  8  MsBS. ,  40. 
Jfettri;  B.  E.  Hon^ton  and  Frmak  W. 
' — ^-"  forappeUeee: 
'  rule,  equii 

-_ke  «( law. 

3untr.Ilimtmanitro,lVet.,l;Ba»kT.JMt»- 
M,iaPeL,60;  A^T.Jfl^m.8Ch.D.,8aL 


Aa  a  geoeral  rule,  equi^  will  not  grant  relief 


for  St 


Iatv  gi?*'-  ^^'^'v  would  be  no  secnritr  In  busi- 
ness. The  Bupreme  Court  so  ruled  m  Upton 
Y.  TrtbOeoek,  fi  U.  8.,  48  (XXUl..  808). 

Bee,  also,  to  the  tame  effect:  Stanttw  r.  £b» 
eer.  87  Hd..  276;  NtUm  v.  Davit,  40  Ind.,  86»t 
Seaport  t.  JfeeU,  U  CL  A  P.,  S48;  Barter  v. 
Canuni.  110 Has*., 477;  OiUrw.  (?anf, 28 Ind., 


Barb.,  882;  Ztitit  t.  Jtnei.  4  Bam.  4 


This  appeal  is  from  a  decree  dismissing  tlie 
Gomplaiiiant's  bill,  and  the  record  discloses  tbe 
following  Bs  Che  facia  matetlal  to  the  deteimi- 
oation  of  the  controTeny: 

The  appellees,  in  1B70,  being  Brldah  aubJeclSL 
were  owners  of  letlen  patent  of  the  United 
States  bearing  date  Januai;  4,  1870,  granted  to 
one  Dennett,  for  the  term  of  seventeen  yean 
from  August  18, 1868,  for  an  improrement  in 
the  conBtrucliOB  of  concrete  arches  for  building, 
Od  NoYcmber  3,  1870,  they  entered  into  a  wtU> 
ten  contract  with  tlie  apMllant,  ao  architect, 
then  residing  In  Albany,  N.  T„  bat  at  the  time 
of flUnKUiieb)llaclU7.cnof Callforaia.  Brthia 
contract,  the  appellees  granted  to  tbeappelUnt. 
his  ezecutote,  administnton  and  asslgiia,  dur- 
ing tbe  rcstdoe  of  the  unez^ied  tenn  ^  the  let- 
ten  patent,  full  and  ftae  liberty,  license  and 
authority  to  make,  on  and  sdl,  ornnd  to  oth-  [Ml 
en  lo  be  add,  the  said  inventifm  within  the  dl- 
TMonsoftheUDited8Ules,B*tberdnafterspec- 
iiled  or  one  or  mon  of  them.  In  tbe  maaaer  and 


BCConUoK  to  the  |m>Tielona  and  agteemente 
"lerelnarler  contained  and  upoo  Ihepnaientc' 
of  moncwas  therein  ptoiiata,  and  u 


ly,  and  a  n^ty  <rf  ten  ehilllngB  ■ „,  ,_ 

square  of  one  hundred  sqnan  feet  wai  lo  be  paid 
for  all  work  actually  done  under  the  palcint.  and 


,Cooi5ic' 


ScpREUX  Comer  or  tbx  UmrxD  Statu. 


Oct.  Twfot, 


£600,  and  not  to  be  pavable  In  excess  o(  an  an- 
Dual  mazfmuiD  nim  of  £1,000  in  eacL  of  nicb 
dlvbtons. 

It  was  also  «tlpul»tod  tbat  the  appellant  mtcU 
inrreiidcr  the  license  at  aoj  time  upon  gfTUig 
six  months' notice,  and  that  the  appellees  mlKht 
revoke  ituponanj  default  of  tiienppcllaiit  after 
thirty  days*  notice. 

It  appears  that  this  contract  was  entered  into 
after  manj  conrersatiDn*  between  the  parties, 
and  af t£r  a  draft  agreement  bad  been  prepared 
and  lubmlited  to  the  appellant  for  examfnaiion. 
Upon  his  suggestion,  it  was  amended  and  flnallf 


Various  unBuccessfuI  efforts  appear  to  have 
been  madebj  the  sppellantwbile  at  Albany  and 
after  his  remoTol  to  San  Francisco,  and  also  by 
one  Fuller,  who  acted  as  his  agent  at  Albany, 
to  Introduce  the  potent;  and  some  correspond- 
ence took  place  between  the  parties  in  regard 
to  its  progrew  and  prospecta. 

This  correspondence,  as  well  as  the  negotia- 
tions which  led  to  the  execution  of  thecontract, 
was  conducted  on  the  part  of  the  appellees  by 
Frederick  Ingle;  and  it  was  to  him  that  the  tol 
lowing  letter  was  addressed  by  the  appellant: 
";San  Francisco,  26U  April,  1878. 


power  to  sell  Will  you,  Uieref  ore,  send  me  the 
proper  papen  from  your  Arm,  stating  that  you 
will  not  grant  licenses  to  any  one  else  in  the 
United  StatetT  I  enclose  tou  an  eminent  legal 
opinion  thereon.  Hr.  FuUer  bad  arranged  for 
the  sale  of  Massachusetta,  which  includes  Bos- 
ton; but  we  wait  for  your  proper  authority, 
which  must  be  exclusive,  or  no  value  can  be  at- 
tached to  the  license  I  hold.  Of  course  I  am 
aware  of  the  undemanding  which  I  have  stated 
your  Una  would  not  go  back  on,  but  then  the 

Grtiea  purchasing  hold  that  it  is  not  exriuslve. 
like  manner  I  am  unable  to  close  with  par- 
ties here  for  section  D.  I  have  had  ho  much 
trouble  with  this  matter,  and  now  that  it  ap- 
peared to  be  in  a  good  way  to  be  productive  of 
profit  this  annoyance  arose.     You  can,  however. 


A.  L." 

This  letter  seems  to  have  been  received  by  In. 
rie,  and  in  reply  he  tent  by  cable  the  following; 
"  May  9. 1678. 
-      -<«■*.■ 

-  -    - _.        _  t,  giving  Lav 

exclusive  right.  Robert  DeaneU  A  Co. " 

Fuller  had  evidently  written  a  letter  to  logle 
to  the  same  eiTect,  about  the  same  time,  for,  al- 
tbough  it  is  not  contained  In  the  record,  Ingle's 
reply  to  It,  written  the  day  be  sent  the  cable 
message,  was  produced  and  read  in  evidence. 
In  this  letter,  dated  May  5, 1878,  he  nays,  refer- 
ring to  the  objection  to  the  terms  of  the  license, 
that  "There  is  no  objection  on  our  part  to  alter  it 
In  any  way  to  suit  the  requirements  of  thecose." 
He  adds  : 

"  You  will  bear  in  mind  that  Ibis  lease  was 
MS 


granted  to  Mr.  Laver  to  pay  aa  an  annual  roy- 
alty. If  It  bad  been  proposed  then  to  purchase 
out  and  out,  I  dare  say  the  terms  to  the  ezclusi  va 
right  would  have  been  more  predae ;  at  any 
rate,  our  intention  waa  for  Mr.  Laver  tu  bavs 
the  exclusive  right  (in  oU  our  DegottaUons),  and 
when  the  document  was  signed  we  looked  upOD  [mi 
It  aa  ao  setUed,  unkM  be  elected  to  throw  it  up  ' 
before  certain  datea  for  tite  remectlve  sections 
as  apecifled  in  the  agreonent.  He  had  the  doc- 
ument to  examine  before  signing  it,  and  could 
have  made  the  objection  then.  At  any  rate  you 
will,  I  think,  give  us  credit  (or  having  faitfa. 
fully  carried  out  both  the  letter  and  spirit  of 
the  agreement.  We  have  had  many  application* 
from  parties  for  penniasion  to  «(«k  die  patent 
in  the  United  States  rince  October,  1870,  the 
date  of  our  agreement,  but  have  had  to  reply 
In  each  case  that  our  arrangemanU  aa  to  lionia- 
Ing  were  made.    •    •    • 

I  shall  write  to  our  aolidtor,  Mr.  Taa  Sani* 
voord  &  Hauff,  of  Times  Building,  Park  Row, 
New  York,  and  Instruct  him  to  get  whatever 
you  require  with  regard  to  the  meciQcttion.  I 
don't  know  in  what  remect  it  la  incomplete. 
The  agreement  can  be  altered  to  give  any  par- 
ties who  propose  to  purchase  the  moat  aosolule 
rights,  on  payment  of  the  purchaso  money  of 
section  B." 

He  then  proceeds,  in  answer  he  says  to  a  re- 
quest to  that  effect,  to  give  the  prices  for  each 
division,  upon  an  out  and  out  purchase  of  a 
gross  sum ;  and  referring  lo  Laver's  statement, 
that  Fuller  was  on  the  point  of  completing  the 
negotiations  for  division  B,  he  saya :  "  To  facil- 
itate completion  of  the  matter,  had  you  not 
better  write  to  or  see  Hr.Tan  Santvootd.whotn 
we  will  instruct  to  give  you  a*  much  assitiance 
as  he  can.  We  could  not,  of  course,  undertake 
any  litigation  in  respect  at  infringements,  after 
we  had  disposed  of  our  rights  for  aflxed  sum." 
He  says,  further : 

"  Our  wishes  have  always  been  to  give  him 
exclusive  rights,  and  I  thought  that  the  agree- 
ment expressed  as  much  before  you  raised  the 
question.  At  any  rate  we  are  willing  to  alter 
It  to  facilitate  your  negotiations.  The  question 
is:  bow  is  it  to  be  done  1 


I  the  old  agreement,  whico  will  be  thereby 
canceled.  He  will  then  let  you  see  the  altera- 
tions. One  copy  must  be  sent  to  Lever  for  sig-  rgg] 
nature,  and  another  to  us,  and  on  the  return  vou 
and  Van  Bautvoord  can  exchange  them.  You 
must  clearly  understand,  however,  that  we  slisll 
not  consent  to  anvother  alteratlona,  or  to  intro- 
duce any  fresh  clauses." 

On  Hay  9, 1873,  Ingle  wrote  to  the  appellant 

follows ; 

"  Dear  Sir :  Yours  of  S9th  March  came  duly 

bond,  with  enclosures,  and  I  delayed  answer- 
ing it  for  a  week  or  [  wo,  aa  I  was  expecting  to 
hear  from  Mr.  Fuller.  I  have  aow  beard  from 
him,  and  you  no  doubt  know  to  what  effect. 

He  complains  of  the  agreement  not  giving 
you  exclusive  rights.  1  think  it  exj^cssed 
enough  for  the  purpose  contemplated  at  tba 
time,  and  you  were  Mtlafled  with  it    At  any 


,-     IMU.  S 
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rate,  we  Inlended  to  gin  you  ezcltuive  riglita, 
tnd  have  in  all  good  MUi  acted  up  to  Ihat  Id- 
teniion.  inasmuch  as  we  have  refused  many 
offers  of  agency  since  Oct.,  1810,  the  date  of 
our  agreomeut  with  you.  I  suppose  Hr.  FHillcr 
will  send  you  the  letter  I  wrote  hini  in  reply; 
at  any  rale,  I  will  write  him  by  this  post  a  liae 
requesting  Mm  lo  do  so ;  then  you  will  see  ex- 
actly what  I  propose  to  do.  I  may  say  that  I 
have  also  by  this  post  instructed  Hr.Vau  Boot- 
voord,  our  solicitor  in  New  York,  to  prepare 
full  agreements,  givlug  you  exclosiTe  rights, 
and  send  them  to  each  of  us  to  be  re-dgned 
and  exchanged ;  when  this  is  done  they  wiU 
supersede  the  oUiers,  and  I  hope  will  be  suffl- 
doBt  for  BIr.  Puller's  purpose. 

Speaking  Kencrally,  our  view  with  regard  to 
this  matter  is  this,  I  mean  Dennett's  and  my 
own;  that  we  ^ve  you  a  liberal  margin  of  time 
to  make  preliminary  arrangements,  and  asked 
for  only  a  moderate  royalty  on  each  section. 
You  baa  the  option  of  uoldlng  or  abandoning 
up  to  certain  dates.  If  you  liad  decided  to  sur- 
render, we  should  have  Deen  losera  of  two  years 
of  valuable  time,  and  should  liave  had  oA  our 
work  to  begin  over  again.  As  you  elected  to 
keep  the  patent-right,  vou  could  hardly  expect 
us  to  forego  the  iust  claims  for  which  we  stip- 
ulated, after  sucn  very  liberal  reservations  In 
your  favor.  We  do  not  suppose  for 
that  you  expect  this.  Wc  do  not  wish  to  press 
you  oardly  in  the  matter,  but  it  is  really  ''~" 
DOW  that  some  tangible  return  was  mudc  t 
of  course  If  the  section  B  is  sold  at  once  and  tlie 
money  paid  over,  as  we  hope  it  will  be,  we  fore- 
go any  claim  for  roytdtiea  already  due.oo  that 
..  section." 
'  It  is  also  shown  that  the  appellees,  on  May 
10, 1673  wrote  to  their  solicitors  in  New  York, 
givioK  mstructions  in  reference  to  dmwing  up 
a  fresh  agreement,  giving  the  appellant  the  ex- 
clusive rights  which  he  required;  but  that  nei- 
ther the  appellant  nor  Fuller,  bis  agent,  com- 
qiunlcsiea  with  the  solicitors  on  the  subject.  It 
was  not  until  November  S,  1818,  that  appellant 
wrote  to  Inrte  refusing  to  sign  any  new  agree- 
ment, and  claiming  that  (lie  defcctin  the  orii ' 
nn]  agreement  bad  resulted  in  the  loss  of  tl  _ 
sale  of  the  patent  for  Moasuchusclls  for  the 
price  of  $30,000,  and  iDtimaiiQg  that  in  conse- 
quence thereof,  the  appellant  was  entitled  to 
treat  the  whole  matter  aa  al  an  end.  On  Octo- 
berl2, 1874,  the  appellees,  having  in  the  mean- 
time, by  further  correspondence.  iDslstcd  upon 
their  rights  under  the  contract  and  demanded 
mymeat  of  the  royalties  which  bad  accrued, 
brought  an  action  in  the  Circuit  Court  of  the 
United  Btates  tor  the  District  of  California 
against  the  oppellant,  to  recover  the  amount  due 
on  account  thereof.  And  on  September  3, 
IS15,  the  appellant  flled  this  bill  in  equity  in 
Ibe  same  court,  in  which  It  was  clsimed  that  by 
reiison  of  tbe  mlstnke  in  omitting  from  the  con- 
trnft  a  grant  of  the  e:tc)usive  right  to  the  ap- 
pellant to  use  end  sell  tbe  said  invention  under 
the  sold  patent,  tbe  said  indenture  was  not  Che 
agreement  of  tbe  appellant,  and  Ihat  In  No- 
vember, 1878,  because  of  said  detect,  he  had 
rcndcri-d  said  inveotioD  and  indenture 


and  enjoined  from  the  prosecution  of  the  action 
at  law  upon  it. 

The  chief,  If  not  the  only  instance,  in  which, 
it  is  alleged,  the  defect  in  the  license  actually 
operntea  to  the  injury  of  the  appellant,  is  tbe 
loss  of  the  sale  of  the  patent  for  the  Kew  En- 

f:land  Stales;  and  as  to  that,  the  proof  wholly 
sits.    The  only  witness  examined  on  the  sub- 


B  of  it  for  New  Enp- 
e  atawlontd  unleu  Ui4 


agent;  and  bis  evidence,  being  hearsay,  canuot 
be  regarded.  Tbe  parties  with  whom  the  nego- 
tiations look  place,  and  who,  It  is  said,  refund 
to  proceed  after  discovering  the  defect  in  the  li- 
cense, are  not  examined  nor  even  named.  Ful- 
ler, tbe  agent  of  the  appellant,  who  personally  tST] 
conducted  thenegotiation,  is  not  examined  as  a 
witness  at  all;  ana  In  bis  letter  to  Ingle  of  June 
23,  1818,  gives  no  entirely  different  account  of 
the  reasons  for  the  loes  of  the  sale.  He  there 
says:  "  Your  deeition  n#l  to  prvt4tt  the  patent 
renders  it  valueless,  even  if  it  could  not  be  in- 
fringed. The  duration  of  the  paUnl  it  to  thort 
DO  parties  would  dream  of  paying  large  sums 
for  It.  Acting  as  IXr.  Lever's  attomej,  I  did 
the  best  I  could  to  disp  ""  "  "  ~ 
land  Slates.  That  t«  n. 
patent  can  bt extended." 

There  Is  no  proof  of  fraud  or  misronrosentn- 
tion  on  tbe  part  of  the  appellees,  and  all  cbaniea 
to  thnt  efCoct  io  the  bill  are  substantially  with-' 
dmn'Q  by  the  appellant  Id  his  testimony. 

It  is  claimed,  however,  on  the  part  of  the  ap- 
pellant, tlial  be  bos  a  strict  ri[;ht  in  equity  tO' 
the  relief  prayed  for  in  his  bill,  on  the  ground 
that  no  contract  was  ever  in  fact  entered  into, 
the  minds  of  the  parties  never  having  met 
upon  the  some  terms. 

But  there  is  no  foundation  for  such  a  con- 
tention. The  miods  of  the  pai'tles  did  meet 
There  was,  in  fact,  an  actual  agreement,  tlie 
terms  of  which  were  perfectly  well  understood 
by  both  parties.  They  acted  upon  that  under- 
stoDdlDg  fi-om  the  (lioe  tlic  Instrument  was  ex- 
ecuted; and  when  tbe  appellant  fiist  discovered 
that  It  did  not  have  the  legal  effect  iotendod, 
and  gave  Dotice  to  tlie  appellebs  accordingly, 
there  was  no  controversy  between  them  on  tho 
subject.  Tho  common  intention  was  at  once 
admitted  and  tbe  necessary  correction  promptly 
offered.  Tlicre  was,  no  aoubt,  a  mistake,  but 
ill  llie  instrument  which  undertook  to 
express  the  ngrecmcnt,  and  not  in  the  agree- 
ment itself.  It  did  not  relate  to  any  matter  of 
fact  which  was  the  basis  of  the  contract,  ao  er- 
ror In  rc^rd  to  which  would  be  fundamental 
and,  therefore,  fatal,  but  affected  only  tbe  doc- 
ument which  professed  to  express,  but  did  so 
incorrectly,  the  actual  intention  of  both  parties. 
It  is  equally  wide  of  the  mark  to  say,  as  it 
was  argued,  thatlhe  contract  has  failed  by  rea- 
son of  tlie  failure  of  the  consideration.  "The 
appellant  cnnnot  say  thnt  he  did  not  acquire 
something  by  reason  of  the  license,  although 
bis  right  was  not,  as  it  was  intended  to  be,  ex-  ^j- 
clusive.  But  so  for  as  appears  in  the  case,  lie  l***' 
hnd  the  snmc  benefits  and  advantages  he  would 
have  enjoyed  if  the  instrument  hod  contained 
the  exclusive  grant  It  was  supposed  to  secure. 

-      ,■   For  the  panics  on  both  sides  acted  upon  that 

pellees.  The  bill  prayed  that  the  indenture  be  construction,  and,  as  wa  have  already  shown, 
ortlcred  to  becanceled,  as  executed  by  mistake,  no  actual  loss  is  proven  to  have  arisen  to  tbe 
and  that  the  appellee*  be  perpetually  restrained  [  appellant  by  virtue  of  tho  defective  assurance 

100  u.  s. 
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Tluit  the  iiUFtrument  imperfectly  expressed 
tlio  afreemeDt  of  the  parties  was  not  the  exclu- 
sive null  of  the  appellees.  It  wu  the  duty  of 
llie  appellant  to  hare  dlacovered  the  error  bo- 
fore  executlog  the  contract.  He  did  lutt.  In 
fact,  find  it  oat  untQ  after  two  veara  from  Its 
date;  and  then,  applying  for  its  correction, 
failed  U>  avail  himself  of  Qie  offer  of  the  appel- 
lues,  promptly  made,  in  response  to  his  demand 
to  execute  a  corrected  agreement. 

The  only  eauity  which  the  appellant  could 
claim  wu  to  Dave  (be  mutual  mistake  in  the 
language  of  the  instrument  corrected,  nnlU 
some  default  had  occurred  on  the  part  ot  the 
appellees.  But  they  were  in  no  default.  They 
offered  to  make  the  correction  as  aoott  m  they 
lind  notice  of  the  mistake;  but  the  appellant  de- 
ciioed  to  accept  it.  After  the  further  lapse  of 
more  tiian  six  months,  he  insisted  on  his  right 
to  put  an  end  to  the  agreement  itself.  This  be 
was  in  no  position  to  do.  His  delay  to  assert 
■ucb  a  cUm,  if  his  tight  had  been  otherwise 
better  founded,  consuiuted  such  laches  as 
would,  at  least,  greatly  weaken  his  title  to  re- 
lief, If  it  did  not  amount  to  a  bar;  and  coupled 
with  the  loss  to  Uie  sppellees  of  the  value  of 
their  own  rlghu  under  the  patent,  which  can- 
not be  restored,  would  make  it  inequitable,  as 
against  them,  to  absolve  the  appellant  from  the 
legal  oblignlionof  his  contract. 

Wa  Kc  nogrvund  in  iAtfaett  <>f  At  eattfir  tht 
tm^ieation  qf  Ou  prinei]M»  and  attUiontie*  •'~- 


True  oopr.    Teat : 

Jamw  H.  HeKeniier.  Clerk,  Sup.  Oonit,  U.  8. 
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■  bale  at  plaster 


diet  Inclosed  In  ta 


imiircaBed  and  seoured 
u)  loim  ■  r*"~g".  does  not  desorlbe  ■  patentable 
lavenHon. 

&  In  deddliiK  irfasther  a  patent  oovcsa  an  srtlDle, 
the  "^'■'"i  ot  which  requires  inventloQ,  Uils  oouri 
takenottoeotDiBttenof  oonuDOQ  knovledKe 


W 

S.  The  product  ot  an  old 
material*  I*  not  patentable. 


■  applied  to  old 


1  Stales  for  the  Eastern  District  ofWis^ 
The  history  and  facts  appear  In  the 


iini)  Albert  Tr6at«l  to  restrain  them  from  In- 
fringing letters  patent  No.  152,500,  dated  June 
870 


80,  1874,  granted  to  the  appellant  tat  certain 
Improvements  in  baled  plastering  hair. 

The  invention  and  its  sdTantsges  are  thus  set 
forth  in  the  soeciflcatioQ; 

"It  is  found  that  the  wants  of  the  trade  in 
plastering  hair  require  it  to  be  compressed  for 
transportation  In  psckegen  of  from  three  to  Ave 
bushels;  this  smount  of  hair  forma  a  psckaga 


for  tbe  article  of  plutering  hair  is  always  the 
bushel;  it  Issoldby  the  bushel  or  I^  the  multi- 
ple thereof. 

Heretofora  this  hair  has  been  packed  In  k 
mass  of  a  certain  number  of  bushels  baled  to- 
gether, var^Ingin  amount  as  the  order  required, 
sothatwhw  reodved  the  retail  dealer  was  com- 
pelled to  parcel  out  the  same  end  weigh  it  to 
suit  his  customers.  This  is  a  disagreeable  and 
dlfBcult  thing  to  do,  as  the  hair  la  dirty  and 
matted  logetiier  and,  after  it  is  once  removed 
from  the  case  into  which  it  has  been  compressed 
by  a  baling  press.  Is  bulky  and  not  eaav  to  re- 
duce again  to  ft  couTenient  package.  For  this 
conveusnce  of  the  trade  I  propose  to  form  the 
hair  in  small  bundles  of  one  Duahel  each,  and 
unite  several  bundlea  Into  a  bole  of  a  conren- 
ient  size  for  transportation. 

I  first  place  a  bushel  of  hair  into  a  paper  sack  rinni 
locaelv,  or  only  BO  f  ar  packed  as  may  be  rcadQy 
done  by  band;  several  of  these  one  bushel  pack- 
ages are  then  placed  side  by  side  in  a  baling 
press.  I  use  for  this  purpose  tiie  baling  pm* 
heretofore  {Htteoted  to  me;  tbey  an  thus  com- 
pressed forcibly  together,  so  that  the  bale  pro- 
duced will  be  a  compact,  firm  bale,  occupying 
only  about  one  flftii  of  the  original  bulk;  the 
paper  ba^  which  still  envelop  the  Individual 
bushebofthe  bale  keepsaid  bushek separate, 
and  serve  at  the  same  time  to  protect  the  hair. 

The  bale,  afttr  being  compressed,  is  tied  In 
the  usual  way,  and  is  then  in  shape  for  trans- 
portation without  further  covering,  although  it 
may  lie  desirable,  If  the  bale  is  to  oe  sentalong 
distance,  to  envelop  it  in  a  stout  sacldng  cover.. 
Hair  baled  thus  may  be  separated  t^  the  retail 


convenient  condition  tc 

The  claim  was  as  follows: 

"Having  thus  described  my  invention,  I 
claim,  as  an  article  of  manufacture,  the  bale  B 
of  plasterers'  hair,  oonsiBtlng  of  several  bun- 
"  A,  containing  a  bushel  each  by  weight,  In- 
dor  Incased  in  paper  ban  or  similar  mate- 
rial, and  united,  compressed  and  secured  to 
form  a  package,  substantially  as  mdded." 

The  defense  was  want  of  novelty  in  the  al- 
leged invention,  and  that  the  same  wss  not  pa- 
tentable. 

Tbe  circuit  court  dismissed  Ihe  bill,  and  from 
its  decree  the  complainant  has  appealed. 

Mr.  L.  L.  Cobnm,  for  appellant. 

Mr.  Joshn*  Stwk,  for  appellees. 

Mr.  JvOict  Wtrada  delivered  the  opinlcni  of 
Ihe  court: 

We  are  of  o[rinlon  that  the  patent  of  com- 
plainant does  not  describe  a  patentable  inven- 
tion. The  claim  is  for  an  article  of  manufact- 
ure, to  wit:  a  bale  of  plasterers'  hair  consisting 
of  several  bundles  inclosed  in  bsgs,  sod  com- 
pressed and  secured  to  form  apacki^ 


Hkwitt  t,  Cakfbkll. 


Il  li  erldont  tliat  the  patent  doc*  not  cover 

tnj  ImpTOTemeiit  In  the  qiuUtf  of  the  hair. 

ItB  qualldes  are  unchanged.    It  does  not  cover 

F,M]  the  packing  of  the  hj^rbtoparc^nortliealze, 

shape  nor  wetght  of  tlie  pared*,  nor  tlw  com* 

'.      .. . ,       Niwdoetit 

rhieh  constitute 


theoulercoTorinarof  thaparoeb.  Compblnani 
claims  none  of  these  things  as  secured  bjr  hii 

ClenC  Thepacklngof hairandotherarUck* 
pan»ls  of  tbe  unw  shape,  size  and  weight, 
aoa  the  compresiion  of  the  seTcnJ  parcels,  ha* 
from  time  immemorial  been  In  common  use. 
ITeither  doe*  complainant  contend  that  hi*  pa- 


jf  thu  Invention  Is  thus 

set  out  in  the  speciflcation:  "  For  the  conven- 
ience of  the  trade,"  that  is  to  say,  to  enable  the 
retail  dealer  more  eaail;  to  parcel  out  the  hair 
inouanUtlea  to  suit  hi*  customeis,  "I  propose 
to  lonn  the  hair  In  suuU  bundles  of  one  biubel 
each  aod  with  aevenl  bundles  into  a  bale  of 
convenient  size  for  tnuuportation."  The  inven- 
tion and  the  object  to  be  accompliabedbv  It  are 
thus  seen  to  be  contained  Tithin  narrow 


we  are  not  required  to  shut  our  eyes  to  matter* 
of  common  knowledge  or  tbings  In  common 
use.  Avii>nv.Kp«r|SlU.b.,4STXXin.,202]; 
Ter/iuM  T.  PhUlipt,  99 U.  8.,  693  [XXV.,  898] 
Ah  Kou  Y.  Ifunan,  B  Bawy.,  552. 

The  snbdlvl^on  and  packing  of  arttcles  of 
commerce  Into  small  parcels  for  convenience  of 
linndllng  and  retail  sale,  and  the  packing  of 
these  nudl  parcels  into  boxes  or  sacks,  or  tjrin  ~ 
them  together  In  bundles  for  convenience  i 


This  well  known  prsctlcs  is  applied,  for  Id- 
stance,  to  fine  cutchewlitgand  floe  cut  smoking 
tobacco,  to  ground  coffee  and  spices,  oatmeal, 
starch,  farina,  desiccated  veKetsblea  and  a  great 
number  of  other  article*.  Tliis  practice  having 
been  common  and  long  known,  it  follows  that 
tliere  is  nothing  leftfor  the  patentof  complain- 
not  to  cover  but  the  compression  of  the  bale 
formed  of  severoismaller  parcels.  Csn  this  be 
dignified  bj  the  name  of  loventionT  When  the 
•,  contents  of  the  smaller  parcels  are  such  as  to 
'  admit  of  compression  into  a  smaller  compass, 
the  Ides  of  compressing  the  bale  of  the  smaller 
els  for  t 

occurtoanv  .        _   

in  compressing  a  bale  of  several  parcels  of  hair 
tied  up  together,  as  In  compressing  one  large 
parcel  of  the  same  commodity. 

But  it  is  perfectly  well  known  that  the  com- 
nreasiDn  of  several  packages  of  the  same  thine 
into  larger  packages  or  bundles  is  not  new,  and 
that  it  hu  long  been  commonly  practiced. 
Packages  of  wool,  feathers  and  plug  tobacco 
liave  been  so  treated.  The  case  of  plug  tobacco 
is  a  bmiliar  instance.  The  plugs  are  formed 
■o  as  to  retain  their  idenUty  and  shape,  the 
otiter  leaves  of  the  plug  forming  st  the  same 
time  a  part  of  the  plug  as  well  as  its  covering. 
The  plugs,  after  b«ng  so  put  up  as  to  preserve 
their  identity  nnder  pressure,  are,  as  is  well 
1WD.8. 


--. reduced  to  a  smaller  and  com|MCt 

mass,  which  Is  then  boted  up  and  is  ready  for 
msrket.  This  Is  donein  part  for  convenience  in 
bandlhig,  transportation  and  storage.  When  the 
box  is  opened  by  the  retail  dealer,  the  plug*  can 
be  taken  out  separately  and  sold.  Tm*  mMbod 
of  treating  plug  tobacco  would  suggest  to  every 
CDS  the  compression  Into  a  bale,  ot  distinct 
packages  of  plasterers' hair,  and  leaves  no  field 
tor  Invention  in  respect  to  ibe  mutter  to  wldch 
the  patentof  complainant  rcUies. 

In  view  of  the  facts  to  which  we  have  re- 
ferred, which  are  of  common  observation  and 
knowledge, we  are  of  opinion  that  thearticleof 
manufacture  described  in  the  speciBcation  and 
claim  ot  the  complainant's  patent  does  not  em- 
body Invention,  and  tiiat  the  patent  is  for  that 
reason  void. 

In  support  and  Illustration  ot  our  views,  we 
refer  to  the  foUowIng  cases  decided  by  this 
court:   BotehUu  v.  Ortmwxxl,  11  How..  US; 

Phiuipi  T.  Bigi,  m  How.,  i«7  m  V.  a,  xvi.. 

640];  Brown  Y.F(per[tupra];  Tirrhmie'r.  PhO- 
lipt  [tupra];  AtiarUie  Work*  v.  Bra^  [arUf, 
4381;  Stavtim  y.  R.B.C0.  {ante,  GT6]. 

l^e  patent  of  complalrtaDt  cannot  be  sus- 
tained by  the  authority  of  the  case  of  Smith  v. 
OtKMlgear  Jknlal  Vvteanilt  Co.,  93  U,  B.,  486 
[XXln.,  052],  where  the  court  said:  "  The  In- 
vention Is  a  {ntiduct  or  mauufactuie  made  ina  rin*i 
defined  manner.  It  is  not  a  product  alone,  seM-  i**™-' 
rate  from  the  process  by  which  It  is  created."  In 
that  case,  the  invention  was  the  product  of  a 
new  woceat  applied  to  old  matenala.  In  this 
esse  It  It  the  product  of  an  old  process  applied 
to  old  materials. 

Judgnttnt  i^Mrfiud. 
True  copy.  T"est: 

Janui  H.  HcKenner,  Oerk,  Bup.  Oourt,  U.  81 

citM-m  r.  s.,  aos,  aos ;  111  u.  8.,  sa ;  ut  o.  a. 


HOBEBT  C.  HEWITT,  Appt., 

PETER  CAMTBELL. 

eM&  C,  Beprator^  ed.,  IOOl) 

Sitmitml^tauM. 


d  tb«  blU  solelr  f< 
ciee  of  dlsmlsBl  will  be  aanned. 

[No.  43J 
SitbmitUd  QeL  If,  JSSS.     Jkeided  0 


trict  of  ColumUa. 
The  case  Is  sufficientir  stated  by  the  court. 
Mr.  B.  8.  HanUe,  for  appellant 
Mr.  W.  E.  EdnoutoBt  for  ^>pelleai 

Jfr.  JiuUe§  Harlwa  delivered  Uw  qilaitmof 
the  court: 

Counsel  for  appellant  slates  the  theory  of  the 
__11  to  be  that  Campbell  was  not  the  botta  JUt 
purchaser  of  the  lot*  described,  or  of  either  of 
them,  although  he  holds  them  by  conveyances 
absolute  upon  their  face;  that  he  wm  only  the 


ib.Google 


BuntEU  OoirKT  or  tbx  Umiizd  Statu. 


Oct.  TxKir, 


liroker  of  BnrceM-  and  Out  the  coni 
detoblmln 

nabWng  him  to  niasmoaey  nponUiem 

lor  the  use  of  Burgesa,  IcM  reasonable  cl>ijnin 


, M  CODTOTanCM 

n  that  c^>adtj,  for  the  pnT- 
poae  ot  enablbie  him  to  raise  monej'  upon  tbem 


ir  HDj  serrlcea  In  that  behalf  rendered,    'nie 
m^g   ...    .    ...    .__._o_„.-. 

Term. 

The  record  discloMS  a  lerioiu  conflict  in  the 
testimoDj  of  witaessea,  nnd  the  court  below 
might  well  have  dismissed  the  bill  upon  the  aole 
ground  thai  the  complainant  had  tailed  to  es- 
tablish the  fucti  upon  which  be  based  bU  claim 
for  relief,  and  wbich  must  bare  been  estab- 
lished before  an/  relief  could  bemnted.  Tht 
deercemiitl,tJier^oM,binfflmud.  IlUioordeni. 

True  copj.    Tnt ; 

Janei  H.  HcKeaner,  Clerk,  Bup.  Court,  TT.  B. 


COUKTY  OF  GREEN,  Pf^.  in  »n 

JOHN  CONNESS. 

(Bee  e.  C  Beporter^  eo-,  UM-IIM.) 

Jfmvnieipal  bondt—wnaolUUttt 
nadt—tra-raftr  i/f/rantHtet. 

at  bmooent  Itolden  of  bonds, 

B  Blale  Is  materially  altered  b;  Its 

be  determined  br  ibe  law  •■  K  was 

1  ibe  bondi  in  qnos- 


JudlSallri 
tton  were  put 


M  market  as  commerelal  paper, 
road  oompiuiMa  ai«  autliorlzed 
, roads.  It  Is  to  1>b  prmumed 

tbe  traDoblsea  and  priiileres  ot  eaM  oot 

reelect  to  the  aeveral  I — ' 

a.  Autborltr   t^ven 
terms  semar  bedeeini 
tlie  power  tolramfer  totheoonsolldaledoompaa; 
tbe  fiancblsea  and  prlrilesea  cor — "*  — '"-  "■- 

^'^  mo.  9SS.] 

Submitted  Oct.  0, 1883.     Dteidtd  Oct.  tO,  ISS3. 


)f  the  Weetr 
eni  Diatrict  of  Missouri 

This  action  was  brought  In  the  court  below, 
br  the  defeodaot  in  error,  to  recover  the  amouDl 
of  six  hundred  efghtjr-sfz  iulereat  coupons, 
which  bad  been  deiacfaed  from  fort^-nlne  bonds 
Issued  by  the  defendant. 

Trial  %  iary  hATing  been  watred,  the  court 
made  a  speciaTflndlug  of  the  facia  and  rendered 


sued  out  this  writ  ot  error. 

The  special  facta  of  the  cue  are  sulBclently 
BtAted  bj  the  court. 

■Ma*n.  HeDiT  CTodb^,  P,  T.  Simmoadi 
and  C/iaHei  W.  T/iratlier,  for  plaintiff  In  error. 

Mittri.  Jaaa«  S.  Botaford,  Rabart  G. 
InnraoU  and  Mareut  T.  0.  WUUami,  tot  de- 
fendant in  error. 

Mr.Juitia  Bnkdl«7  dellTered  the  o^Ioo  of 
the  court: 

Nearly  erery  point  In  tbb  case  has  already 
been  decided  by  this  court  in  the  caaes  of  Galla- 
vag  Co.  r.  Ibtter.m  U.  S.,  667  [XXIII.,  S11]| 


Scotland  Of.  t.  J%<mat.  H  U.  S.,  688  rXXIV.. 
81«;  JEbnry  a.V.l/ieolm/.96V.3.fil9  [XiXIV., 
«*"1-  Sekuvler  Oo.  f.  Thomat.  98  D,  S.,  IIS 
. — v.,  88L.Oa*i  Q>.  Y.  QOUtt,  100  U.  8.,  W5 
[XXV.,  tm-.LouMuta  Oitat.  Taylor.  lOB  U. 
B.,  «H]XiVI.,  1188],  and  BaO*  Oo.  t.  Doug- 
lam.  lOSU.  S.,728  [XXVI.,  0071.  In  the  case 
last  cited,we  referred  to  the  previous  ciscn.  eni  tlOSl 
to  the  cases  In  Missouri  wUch  the;  followed, 
and  said:  "  Such  being  the  condition  irf  tbe  law 
on  this  subject,  down  to  April,  1878, we  do  not 
feel  Inclined  to  reconsider  our  former  rulings, 
and  follow  the  later  decUons  ot  the  Suprenie 
Court  of  tbe  Slate  In  SCofa  T.  OomntU,  tTHo., 
MS,  and  .SCofa  T.  DoUm  Ot..  78  Id.,  S80,  where 
this  whole  line  of  caaee  was  stibBtantlallf  over- 
ruled. The  bonds  lOTolved  in  this  suit  warv 
all  in  the  hande  of  Innocent  holder*  when  the 
law  of  the  SUte  was  ao  materially  altered  b;  it* 
ccutls.  In  our  opinion  the  ri^taot  tbe  partie* 
to  this  suit  are  to  be  determined  I7  the  "^taw  as 
It  wasjudlcially  construed  tobe  when  the  bonds 
in  question  were  put  on  the  market  as  commcr- 
dalpaper.  Dou^im t.  Pike  Co..  101  U.  8.,687 
[XXT.,  9711."  From  the  views  thus  expressed 
wo  are  not  alsrased  to  swerve. 

One  point  taken  In  tbe  present  case  mav  not 
have  been  presented  in  an;  ot  the  caaee  cited, 
to  wit:  that  the  rights,  privileges  and  fmncbise* 
of  the  Honsos  City  and  Cameron  Railroad  Com- 
pany were  not  expressly  declared  to  pass  over 
to  tue  company  with  which  It  might  becnm* 
conaolidAted,  by  the  law  authoriiinK  such  con- 
solidation. This  law  was  passed  March  II, 
186T,snddeclaredaafollows:  " It  aball be  law- 


Non.— Vinifelpal  bonds  at  attettA  b|t  dUMos  M 
n<H«a<tfAl0'M'>toaurt('/ Slate,  or  to  cIMuwa  in  Onn- 
MCiilton.    Bse  nol*  to  Hlti^iell  v.  Kirilniton,  fl  H. 

Sea  (Mt4  to  8hlel<k  V.  Ohio, «  n.  B.,  ZZIvT»Tr^ 
872 


pony  to  fumlah  equipments  and  to  run  and 
manage  lis  railroad  as  It  may  deem  expedient 
and  find  necessai;,  or  to  lease  the  same,  or  to 


consolidate  It  with  any  oUier  company  upon 
such  terms  as  may  be  deemed  just  and  proper." 
In  the  finding  of  fools  made  by  tbe  court  It  is 


amongst  other  things,  found  as  follows:  "  That 
under  the  provisions  of  an  Act  of  the  Gkncral 
Assembly  of  the  Stale  of  Hissouri  approved 
May  11,  1867,  enUtled,  etc.,  tbe  said  cortKira- 
tion,  then  known  as  the  Kansas  City  and  Cam- 
eron Railroad  Company,  on  the  31st  day  of  Feb- 
ruary, In  the  ;ear  1670,  was  consolldaied  with 
the  Hannibal  and  SLJosepb  Railroad  Company,  rinai 
and  aU  the  rights,  privilom,  franchises  and  "■*"" 
property  of  said  Kansa*  CSty  and  Cameron 
Railroad  Company  were.b;  saldconsoHdetion, 
transferred  to  the  Hannibal  and  St.  Joseph  Rail- 
road Company,  which  then  and  thereby  be- 
came the  owner  of  and  poeeeescd  of  the  samfc" 
If  only  ■  sale  of  the  road  to  another  compan;  bad 
been  authorized  and  made,  then  It  miglit  vei; 
plausibly  have  been  contended  that  Uie  pur- 
chaeing  company  took  and  held  It  under  Its  own 
charter  only,  without  the  franchJsea  and  privi- 
l^ea  connected  with  It  In  the  bands  of  Utt 
vendor  compaA; ;  but  consolidation  Is  not  ude^ 
and  when  two  companies  areauthorueed  (ocoo- 
aolldate  tbcir  roads,  it  is  to  be  presumed  that  lb* 
francblEes  and  privileges  of  eatji  continue  to  ex- 
ist In  respect  to  tbe  several  roads  M  coneoU- 
dated.  This  point  was  considered  in  the  case  of 
Tomlinmm  v.  Braiieh,  15  Wall.,  460  [88  U.  8.*, 
XXI  1891,  and  BranA  Y.Charttttim,  98  U.S., 
677  [XXIII.,  7S0],  and  was  decided  In  accord- 
ance with  tbJs  new.  This  being  so,  the  au- 
l«»U.tt. 

D,g,tza:Jb.GOOtj^lC 


HAaxiMs  T.  St.  Loon,  irc,  R.  Co.    Otklika  t.  Dahibl.     106, 107;  106, 100 


thority  dven  to  consolidate,  upon  nich  tern 


that  effect;  and  the  conrt  liu  fouad  that  this 
vas  done.  We  thtnk.  tberefora,  that  the  point 
ia  not  well  taken. 

ThajwlgrMRt  of  tSe  Oircvit  Otmrt  it  qfflrvud. 

nue  eopf.   Test ; 

Jsmea  H.  HoKeDDer.Oerk,  Sup.  Court,  D.  B. 

ateil-U«1T.a,W. 


BARAH  B.  HASEIN8,  Appt., 

BT.  LOUIS   A    SOUTHEASTERN   RAIL- 
WAY   COMPANY     (Consolidated), 
JAIIES  H.    WILSON,  Recover-  of   Said 

COUPAKY. 

(B«e  a.  C  Beportei'a  e<L,  100, 107.) 


1.  If  an  appeal  li  alloired  In  open  court,  tbe  sa- 
curltr  may  bo  taken  by  the  court  and  no  dUtloD  is 
necessary  :  but  It  tbe  seourlV  Is  not  sItod  until  aft- 
er the  term  Is  over,  a  ollatlon  muft  b«  iMued  and 


2.  Unless  an  appellea  ToluDtarllr  appean,  tbls 
court  cannot  proceed  affalnn  bim  U  tbe  reoonl  does 
not  sboir  alBraatJvolr  tbat  bo  bsa  been  brousht 
vithfn  Its  JurtadlctJan  bj  proper  notice. 

3.  Section  1000  of  the  Rerbed  Statoea,  requlraa 
the  justice  or  Judge  sIvniDS  the  dtatlon  to  take  the 
■ecurltj.   This  poirer  eannol  be  deletated  I-  "-  - 


Sabmitttii  Ott.  9,  IS8S.    Decided  Oct.  19. 188S. 


Tills  caae  arose  upon  a  petition  filed  to  tbe 
court  below,  br  tbe  appellant,  for  leave  to  pro- 
ceed against  tne  Receiver  to  recover  damages 
for  tbe  death  of  her  huebnad,  J.  B.  ITaskiiis, 
while  In  the  employ  of  said  Receiver.  The  pe- 
titjon  was  grantea  and  suit  was  accordingly 

broueht  In  a  state  court.    Sulsequently,  I 

fter  01  tbe  court  below,  the  suit  was  siopi<e(: 
tbe  claim  presented  in  that  court. 

The  speetal  commisdoner  to  whom  the  claim 
was  referred,  found  in  her  favor  and  reported 
In  favor  of  an  allowance  of  $5,000.  The  court 
austflined  exceptions  to  this  report  and  entered 
«  decree  dismisslDg  the  petltino.  Whereupon, 
ibe  petitioner  appealed  to  this  court. 

Mam.  T.  E.>rillUB»,  and  R.  MeP.  Smith, 
for  appellant 

No  counsel  appeared  for  the  appellee. 


We  have  no  Jurisdiction  In  this  cose.  The  ap- 
pellee has  not  appeared,  and  has  never  been 
served  wiih  a.  cilaCton.  The  decree  was  entered 
on  the  14th  of  June,  ISTS,  and  at  the  foot  of  the 
entry  is  tliefoUowini:  "  Petitioner  prays  an  ap- 
reol.  which  la  granted  upon  bond  and  security 
beiog  given,  according  to  Uw,  within  thirty 


in  the  transcript,  but  there  Is  no  evidence  that 
It  vras  ever  approved  or  taken  as  good  and  Buf- 
flcient  security  by  the  court  or  any  justice  or 
judge  thereof.  A  commissioner  of  the  circuit 
court  baa  certilied  that  lie  luiew  the  obligors  to 
be  good  and  responsible  for  any  cost  that  might 
accrue  in  tbo  cause,  hut  that  is  not  enough. 
Section  1,000  of  the  Revised  Statutes  requires 
the  Justice  or  Judge  signing  the  citation  to  take 
the  security.  Tins  power  canoot  be  delegated 
to  the  clerk  or  to  a  commissioner.  (/Rcain  v. 
Edriitglon.  06  U.  6.,  728  [XXIV.,  65B].  If  the 
appeal  la  allowed  in  open  court  tbe  security 
may  be  taken  by  ttie  court  and  no  citation  is 
necessary,  but  if  the  security  is  not  given  until 
after  the  term  is  over,  a  citation  must  lie  issued 
and  served.  Sagt  v,  R.  R.  Co..  Ofi  U.  S.,  715 
[ZXIV.,  G43J.  Unless  an  appellee  voluntarily 
appears,  we  cannot  proceed  o^aiost  him  If  tbe 
recoiddocs  cot  show  ofllrmatively  that  he  has 
been  brought  within  our  jurisdiction  by  proper 

Tkt  appeal  M  ditmiued,  far  tMitt  qf  juritdic- 
JameaH.  He Keoner.  Clerk,  Sup.  Court,  U.S. 


CITY  OP  OPELIKA.  Plff.  tn  Err.,      ri081 

RICHARD  C.  DANIEL. 

(See  B.  a.  Reporter's  ed.,  lOS.  loe.) 

Jvritdiction  ai  to  amount — effect  ofjadgmtnt-^ 

amendment  ofpUadtng. 

I.  In  B  BUlt  on  ODnpons  tor  more  than  15,000  In 
Binount,  If  the  plalnrlll  amends  bis  compIaJnt  hr 
dtocondriii  Ina  as  to  port,  BO  aa  to  recover  fudi 
lor  lees  than IhRt  sum,  this  court  has  no  Jurtad. 
to  review  tbe  Juditnient. 

I.  Tbe  Jurisdiction  ot  ttala  oourt  depends  o 
matter  which  is  directly  In  dispute  In  Uie  part  I 
cause  In  wblch  the  Jiidffmcnt  or  decree  soujihtcooe 
nii'lewed  has  been  rendered,  nnd  not  upon  Itscollat- 
eral  effect  In  a  subsequent  lult  between  the  same 
or  other  part  lee. 

8.  It  Is  clearly  vltbin  the  dtscietion  of  a  oourt  to 
permit  an  omeadmont  of  the  complaint  before  trial. 

[No.  21.] 
Submilted  Oct.  10,  IS83.  J)eeided  OeL  tS,  1SS3. 

F  ERROR  to  tbe  Circuit  Court  of  die  United 
Sutes  for  the  Middle  Distria  of  Alabama. 
The  history  and  facta  of  the  case  appear  in  tbe 
opinion  of  the  court. 

Afcurt.   John   T.  Morgmn  and  Bragg  A 
Thorin-'ton.  for  plaintiff  in  error. 

Meur:  Samuel  F.  Bica,  R.  0.  Daniel  and 
H.  A.  Hertert,  for  defendant  in  error. 

Mr.  Chief  Jvitiot  WaJta  delivered  tbe  opin- 
ion of  tbe  court; 
The  action  below  was  brouj>ht  criginally  upon 
ie  hundred  nineteen  interest  coupons  cutfrom 
twenty-four  bonds  of  the  City  of  Upellka.  The 
bonds  were  In  the  aggregate  for  t'J4,000,  and 
mount  claimed  lo  be  due  on  the  coupons 


cr  iinlinnent 
1  JurtadlcUon 


- -..  of  U.  8.  Supreme  Ormrt  ds- 

Sndenl  nn  amount ;  infcrc«t  cannot  be  added  to  fflM 
rltdlcUoR ;  fiou  value  of  tMno  denianded  mav  b* 
ihoicn;  a)ialca»eTeBUv>able\DU)unArtaardtoium 
in  ronlrfmmu.  See  note  to  Qordon  v.  Cwdeo,  IB  IT. 
fi.  (S  Pet.1,  sa. 


ibvGoOgll 


97* 


110-117  SorBm  Oocira  or  the  Oxttxd  Statbil 

wt*  more  Ihan  fS.OOO.  At  flnt  ft  demuirerwu 
filed  to  Uifl  comirikiiiL  Thia  Mug  overruled, 
tlie  validity  of  tlio  bonds  wu  put  Id  israe  bf  va- 
rious plena.  Before  trial,  the  plaintiff,  Daoic), 
aaked  and  obUined  leave  to  amend  hUcomplainr 
'o  include  only  ninety  of  Uie  coupon*  orig- 


mpaueled,  and  on  the  trial  Ibe  ninety  cou- 
ooly  were  put  in  e' "  ""     -  -*■- 

was  for  i4,7H.H,  utd  a 


pons  only  were  put  in  evidaioe.    The  verdict 


Insllv  laed  for.    ^tter  tbe  amendment  a  Jury 

— M  Impaneled,  and  on '      ""  ' 

'weremitin , _ 

--      -, sjudgmentw 

thereon  frar  (bat  amount  and  DO  more.  To  r» 
vene  thM  Judnaent,  this  writ  of  errw  was 
btonsbt.  At  a  former  Term,  Denld  moved  to 
dismiM  becftuae  the  value  of  the  matter  In  dis- 
pute did  not  exceed  $S,000;  That  motion  wm 
contlnned  for  hearing  irith  the  case  on  Its  merits. 

We  decided  at  the  last  Term,  In  J!^  v.  Mar- 
•AoS  [anta,  24B],  that  our  Jurisdiction  depends 
on  '  ■  The  matter  whldi  la  directly  in  diqMte  in 

the  particular  cause ' — '■'-'-  "■-'—■ ' -- 

decree  aoiu^t  to  I ^ -  — 

dered,"  and  that  weare  notpenniUed,  "forthe 
purpose  of  determining  ila  sum  or  valoe,  to  es- 
timate its  coUateial  effect  in  a  subseouent  suit 
between  tha  same  or  other  portiea."  That,  like 
thla,  waa  a  suit  on  coupooa,  and  the  ludgmeni 
waa  for  lesa  than  $S,(»0,  although  the  bonda 
from  which  they  were  cut  amounted  to  much 
[109]  more,  and  the  validity  of  the  bonds  was  one  ol 
the  quesliona  in  dispute.  The  two  cases  cannot 
be  durtinguished  in  this  particular. 

It  wss  clearly  within  the  diacretlon  of  tbe 
court  to  permit  the  amendment  of  the  complaint 
before  trial.  In  TliompiM  v.  BttUer,  05  U.  B., 
OH  [XXIV. ,  640],  we  decUned  to  take  Jurisdic- 
tion where  the  verdict  was  for  more  than  |S,000, 
but  the  plaintiff,  before  Judgment,  with  leave 
of  the  court,  remltt^  the  eicesa,  and  actually 
took  judgment  for  |B,000  and  no  more  In  that 
case  it  was  said,  p.  6M  [Ml]:  "  Dodoubledly, 
the  trial  court  may  refuse  to  permit  s  verdict  to 
lie  reduced  by  a  plaintiff  on  hu  own  motion ;  and 
If  the  object  of  tbe  reduction  is  to  deprive  the 
appellate  court  of  Jurisdiction  In  a  meritorious 
case,  it  Is  tobcpresumed  tbe  trial  court  will  not 
allow  it  to  be  doii&  If,  however,  tbe  reduction 
is  penniticd.  tbe  errors  in  the  record  will  be 
shut  out  from  our  re-ezamlnatlon  in  cases  where 
our  Jurisdiction  depends  upon  the  amount  In 
Dontroveny. "  That  case  was  stronger  in  favor 
of  Jurisdiction  thsn  this.  There  the  reduction 
was  made  after  venllct.  Here  before  trial  The 
plaintiff,ineSect,  discontinued  his  suit  as  to  part 
of  tbe  coupons.  He  certainly  could  have  dia- 
continued  as  to  all,  and  it  la  difficult  to  see  why 
Iw  might  not  B8  to  a  part. 

7A«  writ  u  diimiuBdfor  wnU  afjurUHetivn. 

TniK  copy.    Teat : 

Jams*  H.  HoKenner,  Clerk,  Bupt  Oouit,  U.  S. 
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'nwHbd  iBtlwcaw  of  tha  RloQimiide«l- 
Imm  an  flmpknment  of  bei  ownen  OD  the  87lh 
oTF^bniuy,  1878,bjtbeiiuul«rud>gaitaof 
11i« Toniaao,  "toraunpoutuidnlwMldabip 
■lid  her  caixo;"  witli  tbe  pumps  uid  ifiplUiiCM 
at  The  Ko  uimitde,  tot  •  oompeneMion  of  (50 
per  bour.  and  d«iiu  |14,W0,  for  298  hours, 
boat  C  o'ckxA  P.  U.,  <w  Fdmuiy  97,  tUl  4 
o'drnft  A.  H.  mi  Ibndi  IS.  ItkUMwa  that  Uw 
Uudul  ot  the  United  BUtee  aOnA  the  ahlp 
while  the  waik  wu  going  on,  end  diieded  the 
UbcUntB  to  pioceed  under  the  oontrmct  to  flniah 
the  work. 

The  Ubel  in  the  case  of  The  NonnuaUegeB 
an  emplojmeDt  of  her  ownen  on  the  STth  of 
Feteuarj,  b^tbe  maelerand  agenUof  TheTor- 
nado,  "  to  assist  in  pumping  out  and  raialug 
said  ship  and  cargo.'  bj  the  use  of  The  Nor- 
man and  her  appUaocet,  for  a  compensation  of 
too  per  hour,  and  daima  $18,900,  for  878  houn, 
man  «  o'do^  P.  H.  on  Febniair  37,  tiU  8 
o-dock  A.  M.  on  March  11.  The  libe  ~ 
that  the  ahlp  was  under  aelmre  bf  the 
when  the  work  was  commenced,  and  that  the 
Henhal  continned  the  aerrlcea  of  The  Norman 
till  the  saving  of  the  ahip  and  cargo  was  fnllj 
atsured. 

The  libel  In  the  case  of  The  Rio  Ortrnde  al- 
Irgee  an  employment  of  her  owners,  on  Febru- 
ary 97,  to  pnmp  water  out  of  the  ship  and  to 
ramain  near  her  afterwards  ready  to  reader  serr- 
ke,  for  a  compensation  of  $00  per  hour,  and 
dahns  $11JOO,  for  2U  boun,  from  10  o'dock 
P.  M.  on  February  37.  tlU  «  o'clock  A.  U.  on 
Hardi  9.  The  llbd  allm  that  the  ship  wai 
nlaed  and  sared,  with  her  cargo,  late  in  the 
afternoon  of  Februaiy  98;  and  that  the  Harshal, 
after  he  wded  the  ahlp  and  cargo,  coDtinnea 
the  emploTinmt  of  the  tag  under  said  cootracL 

The  resistance  to  these  claims  is  made  by  the 
underwiltaa  on  the  cargo,  to  whom  the  cargo 
was  abaodoDed.  Their  answer  alleges  thai  the 
ahip  and  cwgo  and  her  freight  were  aeised  t^ 
[IIS]  the  Harahal  about  midday  of  Febniaiy  37; 
that  the  three  tugs  cane  about  sundown  on  the 
97lh,  but  petf  onued  no  effective  service  in 
pumping  during  that  ni^t;  that  effective  pomp- 
tu  becan  the  next  morning,  and  that  ^  ooou 
of  the  38(h  the  ahlp  was  laiaed  out  of  the  water, 
and  was  free  toan  all  danger  of  sinking  or  again 
takii^in  water. 

The  district courtawarded  |l,000io  each  lug, 
one  halt  to  her  owners  and  the  other  half  to  her 
crew.  The  ownoa  of  the  three  tugs  appealed 
lo  the  ciccult  conrt,  and  that  court  awarded  la 
h  tug  11,000,  and  they  have 
— .  .... — i_.._i.  "rtfound 
n  which 
it  rendered  its  decree.  There  U  no  bill  of  ex- 
ceptions, and  our  review  of  the  decree  must  be 
limited  to  a  delemilnation  of  the  questions  of 
law  aristog  on  the  record.  The  material  flnd- 
Ings  of  fact  by  the  circuit  court  were  as  fol- 
lows: "The  ship  Tornado  was  a  veesd  of  1,720 
tons  burden,  and  had  oometo  the  Port  of  New 
Orleans  for  a  cargo  of  cotton,  which  she  had 
shipped  and  stowed  aw^,  to  the  amount  of 
S,tK  bales.  She  waaahnost  ready  for  aaa,  and 
waa  lyfaig  alongside  the  wharf  hi  the  third  dis- 
trict at  the  City  of  New  Orleans,  at  the  foot  of 
Marigny  Street,  when,  on  Sunday,  the  24th  of 
February,  lS78,at  six  o'clock  A.  M. ,  nuoke  was 
found  """tng  Qui  of  the  main  hatdi,  and  a 
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number  of  the  crew  wen  at  onoe  nat  to  th* 
nearest  Are  alarm  bos,  aud  the  Are  dmirtment 
of  the  City  of  New  Orleans  were  quiduy  on  th» 
mot.  The  main  hatch  having  been  opened,  tlw 
flre-engines  Inunedlatdr  comntenoed  to  throw 
water  down  the  main  hatdt,  whkh  they  con- 
Unned  to  do  until  nine  o'dock  A.  H. ,  whoi  the 
main  hatdi  waa  dosed,  and  Uie  steam  gas-boat 
Protector,  being  imvided  with  ^qwratus  lot  th» 
manubcture  at  carbonic  add  ^u,  commenced 
to  attempt  to  extinnilah  the  flra,  which  at  that 
time  waa  raging  qSte  vtohoUv  in  the  bold,  by 
attenmOng  to  fill  the  veesd  with  carbonic  add 
gas.  This  continued  until  nine  o'dock  P.  hL, 
when  the  main  hatch  was  opened,  and  it  waa 
found  that  there  was  lesa  smoke  than  there  had 
been  before  the  expoiment  with  the  gaa  had 
commenced.  The  engineer  of  The  Protector 
went  down  the  main  hatch,  and  having  booked 
on  to  aomebaleaof  the  cotton  tbey  were  hoisted 
up  and  landed  on  the  tevee  greatly  charred.  [11S1 
In  the  meantime,  the  flre-engmes  were  pump- 
ing in  water  through  tiie  hatch  hole,  and  the 
smoke  was  increasmg.  A  hole  was  then  cut 
In  the  deck  abreast  the  main  ilggtog  on  the 
starboard  side,  and  some  founeenbalea  of  ool- 
lon  were  got  out  of  this  hole.  At  six  o'dock 
P.  H.,  smoke  was  greatly  increatiiu  aod  the 
hatches  were  again  put  <m,  and  the  hole  in  the 
deck  covwed,  and  The  Protector  again  com- 
menced pouring  carbonic  acid  gas  into  the  hold 
of  the  vessd,  utd  continued  ddng  ao  duriof 
the  night  While  these  things  were  going  on, 
the  harbor  tug-boats.  The  Continent^  ThaN. 
M.  JoMe,Tlie  Belle  Dariington.  The  ncn.  The 
Aspinwall,  The  Charlie  Wood,  The  Ida,  Tlie 
Ella  Wood  Na  3,  The  Joseph  Cooper,  Jr. ,  and 
The  Wa^t,  had  dl  got  there,  headuc  that  the 
vessel  was  In  peril,  and  were,  with  the  fire  de- 
partment, engaged  in  pouring  wato*,  with  their 
more  or  Itaa  powerful  pumps,  upon  the  fire,  at 
all  times  when  the  gns  experimente  were  not 
gdngoo.  Arriving  at  the  acme  of  the  disaster, 
some  earlier  than  others,  they  were  dl  ther* 
during  the  whole  of  the  first  day.  On  Monday, 
the  33tb  of  Februaiy,  at  six  o'clock  in  the  morn- 
ing, the  main  hatch  was  opeuod,  and  the  hol» 
that  had  been  made  in  the  deck  waa  uncovered, 
andtbesnokewasfoundlobegreatlyincreaaod; 
some  thirty-two  balea  of  cotton  were  at  this 
time  taken  out  by  the  alevedores.  The  fire  de- 
partment was  hard  at  woi^  pumptng  waler,  and 
several  holes  were  cut  In  the  decks,  trying  to 
get  at  tlte  seat  of  the  fire.  The  main  pumpa 
were  taken  up  to  allow  the  boss  suction  lo  lie 
put  down,  and  The  Protector  and  the  slcon> 
engines  were  pumping  out  the  water,  part  of  tlw 
^ay,  but  the  smoke  upt  on  incressbg.  At  six 
.'dockP.  M.,tlKreweretwdvefeet2xlnchca 
of  water  In  the  hold,  and  the  draft  of  wateraft 
was  tweoty-thrce  (act  eight  inches,  and  for- 
ward iweoty-flve  feet  di  incbw.  At  eleven 
andahdf  P.  M.,lhc  smoke  waisUlllDCnMsin; 
and  appearing,  and  the  crew  were  employed  in 
landing  Uie  ails  and  new  ropes,  sizing  stuii,  and 
all  that  oould  be  got  at,  on  the  wharf.  OnTues- 
day,  the  26th  of  February,  at  six  o'dock  A.  M.. 
Canby,  the  regular  stevedoreof  the  veaed,  and 
his  ntcn,  came  on  board  and  landed  the  boat* 
and  water  caaka  on  the  wharf,  (ore  up  the  for- 
ward  deck  and  carlings  and  commenced  to  save 
cargo,  Bynoonthesieved{»eDrysddehadone 
hundred  eighty-one  bales  landed  and  Mr.Conhy 
»7& 
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one  hundred.  The  Are  department  were  pour- 
1  log  in  water  during  the  nijcbt  and  all  the  fore- 
DDOD,  nnd  Btill  the  smoke  lucreased.and  bj  noon 
tlic  men  were  forced  income  up  from  the  hold, 
nnd  the  Are  brigade  were  set  to  work  to  flU  the 
Khtp  with  water,  it  having  been  dctcnnined  by 
the  captain  that  the  only  chance  of  saving  anv 
part  of  the  ship  or  cargo  was  to  fill  her  with 
water  and  sink  her,  it  bein>;  deemed  impossible 
to  Btop  the  fire  othcrwLie;  and  about  7  o'clock 
P.  M.  of  Tuesdaj,  Febniarj  20,  the  ship  sank, 
the  water  being  two  or  three  feet  above  the 
mnia  deck.  On  Wednesday,  February  27,  El- 
lia,  the  master,  and  Shultz,  the  a^ent.  of  The 
Torundo,  made  a  contract  with  the  Tow-Boat 
Association  to  which  The  Normnn,  RioQi 
nnd  Harry  Wright  belonged,  to  pump  oul 
Tiimndo  for  a  compensation  of  (50  per  hour 
for  each  Ixiat,  to  be  continued  until  the  boats 
were  discharged.  Afterthe  niakiiieof  said  con- 
tract,  and  while  The  Tomndo  still  lay  upon  the 
bottora  of  the  river,  The  Protector  filed  a  libel 
forsnlvngeugainstTheTornndoand  cargo  and, 
hy  virtue  of  a  warrant  issued  on  said  libel,  the 
linjted  t^tatcs  Marshal  seized  The  Tornado  and 
car;^  when  the  said  tow-boats  were  about 
begin  pumping  her  out.  After  the  seizure,  the 
Murslial  took  possession  of  The  Tornado  and 
di^plnced  the  authority  of  the  tnasttr,  but  per- 
mit ted  the  said  tow-brats  to  proceed  and  pump 
out  The  Tornado.  The  said  tow-boats  com- 
menced pumping  out  The  I'omado  early  in  the 
evening  of  February  27,  assisted  by  other  tugs 
and  the  Are  department  of  the  City  of  New  Or- 


.    ,. ,.     ..  „    nThe 

Tornado  was  done  between  6  A.  M,  and  12  M. 
of  February  28.  The  said  pumping  service  was 
done  without  serious  danger  to  the  tow-boats 
by  which  it  was  rendered.  The  total  valuation 
of  the  property  saved  was  tI40,0M.75.  The 
value  of  Uie  tow-boats  ia  the  aggregate  was 
$76,000;  and  their  daily  expenses  were  each 
$100,  when  actuallvat  work.  The  usual  charge 
made  iy  tugs  in  the  Port  of  New  Orleans  Is 
from  $6  to  CIS  per  hour  ^or  pumping.  The  said 
low-boats  remamed  alongside  The  Tornado  aft- 
er she  was  raised,  ready  to  render  heraaaistance 
In  case  it  was  needed,  for  tlie  period  of  about 
twelve  days,  but  such  attendance  was  unneces- 
sarr  and  not  required  by  any  peril  of  The  Tor- 
nado and  cargo,  and  the  fire  department  of  the 
cilvwas  also  at  hand  ready  to  extinguish  a  fire 
tll5]  ill  ^e  Tornado  should  it  aKsin  break  out.  The 
three  tow-boats  of  the  appellants,  at  the  time  of 
making  the  contract,  were  out  of  service,  laid 
up  on  the  other  side  of  the  river,  without  crews 
or  provisions,  but  were  Immediaiely  manned 
and  victualed  and  brought  over  and  mid  alunE- 
sidc  of  Tlie  Tornado  in  the  afternoon  of  Wed- 
nesday, the  27lh  of  February.  At  that  time 
tliere  were  no  other  tow -boats  alongside  of  The 
Tornado.  The  said  tow-boats  were  provided 
with  machinery  and  pumps  for  estineuishing 


elusions  of  law  from  these  facts;   ..   

tract  made  by  the  master  and  agent  of  The  Tor- 
nado for  pumping  her  out  was  inequitable  and 
ought  Dot,  under  the  facts  of  the  case,  to  Veen- 
forced.    2.  The  service  rendered  by  the  three 
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tow-boats  was  a  salvage  service,  but  one  of  low 
grade.  8.  Each  of  uiem  should  be  altowed 
1 1.000.  i.  The  cost  of  the  appeal  should  be 
paid  out  of  the  fund  in  the  registry.  The  decree 
was  that  the  owners  of  each  tug  recover  $1,000 
from  the  fund  in  the  registry  and  that  the  costs 
of  the  appeal  be  paid  out  of  that  fund. 

The  sole  question  to  be  considered  on  the  ap- 
peal of  the  appellants  is,  whether  the  amounts 
which  the  circuit  court  awarded  to  them  sevet^l- 
ly,  as  owneia  of  the  three  steam-tugs,  should  be 
Increased.  The  errors  assigned  by  the  appel- 
lants are;  <1)  that  the  circuit  court  held  that  the 
contract  for  pumping  out  the  ship  was  inequi- 
table, and  ought  not,  under  the  facts  of  the  case, 
to  be  enforeed;  (2)  that  it  held  that  the  salvage 
service  was  of  a  low  grade;  (3)  that  it  allow^ 
toeachboatonly  $1,0W).  These  are  all  assl^ed 
aa  erron  in  conclusions  of  law.  There  la  no 
complaint  made  by  the  libelants  of  the  conclu- 
sion of  law  that  the  service  was  a  salvage  lorv- 
ice. 

In  the  esse  of  7^  Oonnemara  {aide,  751],  at 
the  lost  Term,  this  court  said:  "The  services  rn« 
performed  being  salvage  services,  the  amount  of 
salvage  to  be  awarded,  although  stated  by  the 
circuit  court  in  the  form  of  a  conclusion  of  law, 
is  largely  a  matter  of  fact  and  discretion,  which 
cannot  be  reduced  to  precise  rules,  butdependa 
upon  a  coDsideraUoD  of  all  thecircumuances  of 

We  are  of  opinion  that  no  ground  U  shown, 
on  the  facta  found,  for  awarding  a  larger  sum 
to  the  am>ellanls  than  tbe  cireuit  court  allowed 
them.  The  contract,  as  foimd,  was  a  contract 
made  by  the  master  and  tbe  agent  of  tbe  ship 
with  the  association  to  which  the  three  tugs  be- 
longed, -'to  pump  out"  tbe  ship,  foracompen- 
BBiionof  $50  per  hour  for  each  boat,  "lobe  con- 
tinued until  the  boats  were  discharged."  Tliia 
docs  not  give  a  very  clear  idea  as  to  what  tbe 
contract  was.  If  the  pumping  out  should  be 
completed,  there  could  be  no  continuance  of  the 
service  of  pumping  out  theship,  nor  of  tbe  con- 
tract, as  a  contract  to  pump  out  the  ship.  If 
the  contract  was,  that  the  compe/isatioD  named 
should  continue,  in  any  event,  and  whether  tlie 
ship  was  pumped  out  or  not,  until  the  hoata 
should  be  discharged,  the  attendance  of  the 
boats  alongside  of  the  ship,  after  she  was 
pumped  oul  and  raised  and  placed  in  a  position 
of  s^ety,  the  iKiaLs  beingready  to  render assist- 
ance,  in  case  it  was  needed,  for  a  period  of  about 
twelve  days,  is  found  to  have  tieen  unnecessary 
and  not  required  by  any  peril  of  Th& Tornado 
and  cargo.  It  Is  not  found,  as  a  fact,  that  tbe 
boats  were  formally  discharged  by  the  master 
or  agent  of  the  ship.  But  it  is  found  that,  after 
the  contract  was  made  and  while  the  aliip  still 
lay  at  the  bottom  of  the  river,  and  when  the 
boats  were  about  to  begin  to  pump  herout,  the 
Marshal  seized  theship  and  cargo  under  a  war- 
rant on  a  li1>cl  for  salvage  filed  against  the  ship 
and  cargo,  and  took  possession  of  theship,  and 
displanKl  the  authority  of  the  master,  but  per- 
mitted the  boats  to  proceed  and  pump  out  the 
ship,  and  that  they,  with  other  aisistance, 
iped  out  the  ship  and  raised  her  and  pluccti 
_...  inaposition  of  safety  byapumpiogBcrvice 
of  about  eighteen  hours.  It  is  not  found  that 
the  Marshal  requested  or  sanctioned  in  any  way 
the  continued  presence  of  the  tugs  after  the  ship 
was  raised  and  made  safe.    The  authority  of 
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when  tlie ablp uMctrgo  wen  nSed,  and  tbe 
boat*  moat  be  reganua  m  having  been  tben 
di«chBi:ged,wJtliiu  any  fair  loIerpretaUon  which 
can  be  given  to  the  ooDtracL  A  comp^isatloD 
of  960  perhourforthe  eighteen  boon  of  actual 
pumping  wooM  amount  (o  9900.  Ereiyagreo- 
ment  for  salvage  compensation  la  subject,  ai  to 
atnoont,  to  the  jttdgmenl  of  the  court  aa  to  ita 
being  equitable  and  conformable  to  the  merits 
of  the  case.  Pars,  ffltlp.,  800;  TAc  Balm  md 
Qtorge,  Swabc?,  868,  Jonea,  Balvage,  9^et  mq. 
The  Unal  decree  of  Ibe  drcuil  court  wu  en- 
tered OD  the  £4th  of  Hay,  1880.  On  the  9BUi 
of  June  foUowing,  (he  underwriteia  on  the  cai^ 
go  filed  a  pcrtWon  in  the  circuit  court  prajing  a 
cross  appal  to  this  court  from  the  dwree,  and 
it  WW  allowed,  returnable  at  the  October  Term, 
1880.  On  the  Qth  of  JuW  fdlowiBg,  the  bond 
on  the  cross  appeal  wai  flied  in  the  circuH  court. 
But  the  i^ipelWts  in  the  croM  appeal  did  aM 
docket  it  nor  enter  their  appearance  on  It,  in 
this  court,  until  September  27, 1883 ;  and  the 
appellees  in  it  are  entitled  to  bav«  it  dismissed. 
Orig^  V.  PuTceU.  9S  U.  S.,  505  f XXV.,  8M1; 
ThB8.a.  OtboTfit.  106D.8.,«7  [IXVL,  lOM]. 
Th»  enm  appeal  it  iKnuNsd  and  m  M«  ajgteai 
eftht  ttiAmU,  th»  dtent  nf  Ou  OirwU  Ontrt  it 


NeHliBr  tho  stapls  nor  the  n 
flei  the  aotlou  of  tlte  oUier. 

[Mo.  78.] 
Argntd  Oct.  as.  1883.       D^eided  Sov.  S.  1883. 

PPEAL  from  theCircuitCourtof  the  United 
Statea  fw  the  Eattem  District  of  Wlscon- 

jlie  historr  and  facta  ol 

the  (^nioo  M  the  court 

Mr,  A,  V.  Brloven.  for  appellant 

Mr.  Wa.  P.  IiTnde,  for  appellees. 

Mr.  JutUee  BlkteUbrd  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  In  equltj  brought  in  the  Circuit 
Court  of  the  United  SUtes  for  the  Eastern  Dis- 
trict of  Wisconsin,  for  the  infringement  of  letten 
patentNo.  147843.  granted  Februarj  10, 1874,  to 
the  pUiotift,Uie  Double  FoIatedTackCmnpanr, 
as  assignees  of  Purcbea  Hilos,  the  inventor,  for 
an  "  improvement  in  baO  ears."  The  circuit 
court  diamissed  the  bill,  and  the  plalntiS  has  ^>- 
pealed  to  this  court. 

The  stwdfication  of  the  patent  Mjs:  "Wire 
•ta[rieB  uve  been  empioved  to  form  the  fasten- 
ing eves  for  boils,  and  tnese  have  been  driven 
into  the  wood  with  the  penetrating polnia  near- 
ly at  ririit  angles  to  the  surface,  and  In  use  th^ 
are  UaQe  to  pull  out  l^  the  wel^t.  Mj  inven- 
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DOUBLE   POINTED   T^CK  COMPANY. 
Appt.. 


(8m  S.  C  Beporter^ed^  llT-lfl.) 

Letlenpalmt,  taliditj/of—paUjaaileinventioTt. 

■  patent  No.  UT84& 

-.  _tlio  Double  polntad 

ack  CoEapaD;  .  —     ..  ..  . 

-'-\tJot* 


-.  _  tlio  Double  polni  — 

•niffnen  of  Purebeg  Hll«e,  the 

-- irovement  In  tail  obil"  d 

id  itaiile  futeiilDf[  d,  for  I 


remalli' eiit  penetrnfini  points  S 


made  with  the ,  — , . 

and  ^loopf our  sndbodr  (  aid  diasonslli'  eut  points 
belnK  pnaitloned  Mset  fortfa.  soas  to  l>end  upward- 
tar  In  drlvlnt  Into  the  wood,  usee  torth."  does  not. 
In  view  of  wbist  existed  before  In  tlie  art,  set  forth 
a&v  patentable  Inventloti . 

t.  It  trasoonunonlr  known  thatthoeSectof  adl- 
asooal  out  on  a  penstnUInc  point  was  to  torae  the 
point,  In  being  driven.  In  adireotlon  away  from  the 
out.  Double  polnted>taples,wttbBdiBgonslcuton 
eacb  point,  butthedlsconaloutoaoDepolntontbe 
upper  and  outer  side,  and  on  the  other  — '-•  —  "— 
Inwer  and  outer  ride,  la  the  staple  ~^' 
oM,  the  eSeot  hi  dflr—  *-—  •- 
loectber;  and  there 


leal  skill  In  puttlnB 
sMeofcMbW.aoM 

a  In  the  amedlree 
seoond  oialm  of 

tbe  oompound  ball-fsstenlnf  Maple  d,  bavlas  u| 
waidir  paaetntfau  polntsE.  itaod  loop  4,  at  and  r< 
the  purpons  spaeUed,"  does  not  nt  forth  s  pateo 


theywill  assume  an  upward  inclination  so  that 
the  weight  will  lend  to  force  such  poinia  in- 
wardly father  than  to  draw  than  out,  and  the 

bendhigoftheendalncHi 

upwaraly.  thus  making  a 
able  jrtlclethBnheret(»ore;andI  tt 
such  fastening  a  convex  metalUc  washer  to 
the  bail  from  contact  * 

with  the  wood  orihe 

SDt  thereon.  In  the  [ 
wing,  figure  1  li  j 
a  section  of  the  fast-  I 
oning  complete;  Fig-  I 
ureSsbowathe  com-  I 

e)und  staple  faatcD-  1 
g  separately;  aod  I 
Figures  la  aneleva- 
tioo  of  the  washer. 
The  wood  work,  a, 
represeatB  port  of  a 
p^l  or  tub,  and  the 
lMU,fr,is  of  wire,hav- 
ing  eyes,  «,  at  the 
ends, which  are  bent  I 
BOBS  to  Btand  parol- 1 
lei,  or  nearly  aOjto  I 
eadi  other.  The  \ 
compound  staple 
fastening,  d.  it  made 
with  the  penctrating 
points  S,  8,  loop  i 
for  the  eye,  «,  and 
the  body,  S.  The 
enda,  S,  8,  of  the 
wire  are  cut  diago-  "'-' 
nallr,  so  that,  in  driving  them  into  the  wood,  the 
lendencv  is  to  bend  upwardly  and  clinch,  and 
they  wUl  usually  be  loos  enough  to  mbs  through 
thewDOd  and  be  clhidied.    The  body  of  ue 
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futenluK  ctancU  TCrtlCKllT  or  newly  m>,  u 
tuiullj  be  putUUf, Imbedded  in  Uiewoo( 
■beet  metal  waaber  e  prerentB  the  e;ec  c 


■beet  metal  waaber  e  prerenta  the  e;ec  c 
agalnet  the  wood.  Tba  poJnta  of  tbe  slap 
etnte  the  wood  upwardly  so  as  effectu: 
prevent  the  ilapte  pulling  out  under  thi 
■ury  (tnln  to  wUch  It  la  subjected." 
cMms  of  the  patent  are  theae:  "  1.  Tbi 
pound  staple  laatenlog  d,  for  bails,  mad 
the  diagonally  cut  penetrating  points  2  : 


wardly  in  drivlug  into  tbe  wood,  aa  set 
i.  Tbeconvezmetallicwasber«,incombl 
with  the  compound  bail-fastening  staple  < 
in^  upwardly  penetrating  points  2,  8,  an 
4,  D!  and  for  the  purposes  specified. " 
The  gist  trf  tbe  invention  set  fortb  in  i 
[ISO]  acriptlve  part  of  the  spedflcatioD,  lo  tat 
fint  claim  h  concerned,  is  to  cut  the  tw< 
tratlngendsof  ttie  wire  diagonally,  and  I 
a  way  that,  while  the  staple  is  being  driv 
cut  f  aon  wiU  both  of  them  be  on  the  lowi 
and  the  two  peoetratlng  ends  will  both  o 
incline  upwardly.  Itia^owDtobavebee 
mooly  known  tnat  theeffectof  abevel.c 

real  cut  on  a  penetretitw  pdut  was  It 
point,  in  being  driven,  ID  a  direction 
trom  the  bevel  or  cut.  Double  pointed  s 
with  a  diagonal  cut  on  each  point,  b( 
diagonal  cut  on  one  point  on  the  Upp 
outerside  and  on  the  other  point  on  ue 
and  outer  side,  as  the  staple  was  driver 
old.  They  were  used  to  secure  wire  i 
aa  guards  for  windows.  The  effect  in  i 
them  was  to  bring  the  two  points  togctl 
throwing  them  towards  each  other,  tl 
thdr  movements  in  opposite  directions. 
mechanical  action  embodied  was  the  f 
each  point,  in  being  driven,  in  n  directioi 
from  its  bevel  or  cut  The  result  was  tt 
legs  of  the  staple  were  bent  and  came  to] 
and  were  thus  clinched  in  the  driving, 
was  more  dlfDcult  to  pull  out  tbe  staple  i 
tbe  legs  had  gone  in  witbout  bending.  L 
of  this  stale  of  the  art,  there  was  no  pat< 
invention,  and  nothing  more  than  mecl 
skill,  in  putting  tbe  diagonal  cuts  or  bev 
the  some  side  of  each  le^  of  the  staple,  si 

£ve  both  points,  in  driving,  an  inclinat 
e  same  direction,  that  direction  beii 
away  from  both  bevels,  and  in  using  the 
to  fasten  a  bail.  This  was  the  view  tali 
Loe  circuit  court.  There  is  no  suggestion 
specification  or  claims  as  lo  any  invent 
novelty  in  the  form  of  tbe  loop,  or  of  the 
or  in  the  relative  lengths  of  tbe  two  penel 
points,  or  as  U>  the  angles  formed  br  such 
with  Uie  loop.or  the  body,  before  driving 
so  cuitlng  the  penetrating  ends  that  the 
both  of  them  incline  upwardly  in  driving 
only  feature  of  invention  set  lortb,  and 
the  patent  must  be  limited,  so  far  as  tt 
claim  is  concerned. 

Tbe  second  clslm  Is  for  the  wnsber  ii 
blnadoo  with  tbe  staple  of  tbe  flrat  claim 
is  not  a  patentable  combination.  There 
an  aggregation  of  parts  when  the  staple  i 
riaiiwith  the  washer.  The  use  of  the  wa< 
^  ^led  in  the  speddcation  to  be  to  keep  tl 
at  tbe  end  of  tbe  bail  from  contact  with  lh( 
or  the  paint  thereon.  The  upper  point 
of  the  staple  goes  through  the  eye  and  tb 
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TbB  ezpreMlon  "tn  case  ha  ahill  dls  if  tnl- 
dda  "  Indudea  all  caies  of  Betf-dcatmctioii.  If 
«  man  take  hla  llffl,  knowingand  Intending  (be 
ctMiieqnenoM  of  lila  aet,  it  Ii  hb  act  within  the 
meaning  of  the  polity,-  and  It  ii  inunaleiiaJ 
whether  he  dU  not  know  the  difterenoe  between 
rtjriit  and  wrong;  but  if  he  was  ao  Inune  that  he 
did  not  know  that  his  act  would  kill  htm  and 
did  not  intend  It  ahould  It  was  not  liii  act  with- 
in the  meaning  of  the  poller. 

The  question  la,  whether  Ue  lelf-kOling  ta  hla 
own  act,  and  not  whether  it  waa  hia  reaponeible 

Thli  ii  the  law  of  New  Toik,  the  teau  of  the 
contract ; 

Fan  a«wB  T.  Jn*.  Ci>. ,  M  N.  T. ,  1 89 ;  JftChirt 
T. /w.  Cb. ,  M  N.  T. ,  Ml ;  i>»  ft^iirta  ¥.  7n#.  Cb., 
85  H.  T.,  SSS;  WM  ▼.  in*.  Cb.,  70  H.  Y.,  S61; 
and  of  Uaancbuiella:  Sean  t.  In*.  Co.  ,4  Allen, 
M;  CbMMT  V.  In*.  06..  109  Haas.,  2S7i  and  of 
FennaTlTanta  and  other  States:  Jtu.  Of>,  t.  Jwtt, 
74  Pa.,  176;  ».  L.  Mut.  L.  Int.  Co.  r.  Oraftf, « 
Buah,  968;  and  of  England:  BarradaO*  v.  Bun- 
ter.S  U.a  a.,  689;  iVaur  t.  Atovr.  Oo.,  "' 
BeaT.,6(a. 

The  caeee  of  Jm.  Oo.  ▼.  Tmy,  IB  WalL.  690 
(B2  U.  a,  XXI.,  241);  Itu.  Oo.  t.  BoM.  90  U. 
8. ,  382  (XXIV. ,  4S3),  although  Beemlne  to  adopt 
a  somewhat  diiSerent  doctmie  tram  toe  above 
cases,  do  not  go  aa  far  as  the  learned  Jndge  be- 
low In  his  charge. 

Then  Is  no  eridenoe  of  anf  insane  Impulse  in 
the  case.  On  the  contrarr,  the  evidence  shows 
a  dellberatelr  planned  and  Intelligaitlr  exe- 
cuted act  of  suicide. 

The  court  below  had  no  Jurlsdictlonjortt  the 
plaintiff  wsa  a  dtiien  of  New  Jcisej,  it  should 


doQ  where  ft  was  supposed  a  more  favorable 
rule  existed  than  In  New  York. 

The  same  issues  Involved  in  this  action  were 
tried  In  the  case  In  the  Court  of  Common  Pleas 
for  the  Citf  of  New  York,  and  the  Judgment  in 
that  case  was  a  bar  to  the  preeeot  one  and  an  ea- 
toppel. 

SrfkOer  v.  Rtllor,  (IS  N.  T.,  879. 

In  the  event  of  a  recovray  by  plalntilT  the 
amount  of  the  Judgment  in  the  Court  of  Gom- 


Dnder  no  drcumstanoes  in  a  common  law  ac- 
tion, where  the  trial  Is  before  a  Jury,  will  a  Judg- 
ment of  nonsuit  be  deemed  final,  whether  en- 
tered before  or  at  the  trlaL 

Coit  *.  Btard,  88  Barb.,  SS7;  WOdt  v.  A.  A 
a>..a4N.Y.,487;i¥iiltT.  A(a,18Johna.,884; 
Auduim  V.  /M.  a..  27  N.  Y.,  SIS;  iWpIa  r. 
Valai,  86  N.  Y.,  4S0;  WhMl«r  v.  Rutkntan.  61 
N.  T.,  891;  Dttler  v.  Clark.  86  Barb.,  371; 
ff'i;^T.JKtrsAda,8Da)y,881;AM)Isv.An)A, 
DI  Barb.,  860;  Freem.  Judg.,  ad  ed.,  sec.  361, 
Title,  Nonsuit ;  DorbgY.  J^cnui,  1  Cliff.,  435; 
Otmer  t.  Amm,  16  How.,  8B4. 

When  the  etitui  que  Irutl  resides  abroad,  it 
mav  beproperloainioiottrusteeeln  the  same  Ju- 
risoiclion  with  the  beneflclery.  The  New  York 
Bopremc  Court  eierdaed  this  discretion,  and  the 
court  will  not  review  it 

Perry,  TrusU,  sec.  297;  Armtn/  v.  Amoni,  9S 
U.  S.,  ISS  (XXIV..  430);  Oriamm  v.  .^stsr,  3 
How.,  819. 
109  U.  8. 


This  is  the  rule  which  has  been  laid  down  I 
this  court 

Itu.  Oo.  T.  Dcttor  (ante,  88);  7b*.  Cb.  v.  T^trry, 
15  Wall.,  680  (89  U.  S.,  XXL,  386). 

For  if  the  death  Is  caused  br  the  act  of  the  as- 
sured, he  knowing  and  intencung  that  his  death 
shall  be  the  rssult  of  his  act,  but  when  his  rea- 
soning powers  are  so  for  impaired  that  he  is  not 
able  to  understand  the  moral  character,  general 
nature,  consequence*  and  effect  of  the  act  he  is 
about  to  commit,  such  death  is  not  within  the 
contemplation  of  the  parties  to  the  contract,  and 
the  Insurer  Is  liable. 

Jm.  Oo.  v.  Tbrrv  (ittpra);  At.  Oo.  t.  Bodti. 
9S  n.  S..  389  (XZIV.,  488). 

Mr.  JuiKet  Gr^  delivered  the  opinion  of 
the  court: 

This  is  an  action  brought  on  the  9th  of  June, 
1879.  In  the  Circuit  Court  of  the  United  Btatea 
for  the  Southern  District  of  New  York  by  John 
G.  Broughton,  a  citizen  of  Bloomfield  in  the 
State  of  New  Jersey,  against  a  Corporation  es- 
tablished In  the  City  and  Slate  of  New  York, 
upon  a  policy  of  Inmnuice  in  the  mimirf  f  lO.OOO 
on  the  life  of  Israel  Ferguson,  of  New  York, 
dated  the  IBth  of  June,  18ft4,madeand  payable 
to  his  wife,  and  cont^ning  a  condition  that  It 
should  be  null  and  void  "In  case  he  sbsll  die  by 
Buidde,  or  by  the  hands  of  Justice,  or  In  conse- 
quence of  a  duel,  <c  of  the  violation  of  any  law 
of  these  States,  or  of  the  TInlted  Stales,"  or  of 
any  other  country  which  he  might  be  permitted 
by  this  policy  to  visit  or  reaide  in. 

At  the  trial,  the  plaintiff  offered  evidence  that 
Fergusoa  died  In  the  City  of  New  York  on  the  [1S«] 
14tt>  of  August,  1876,  and  that  presently  after- 
wards bis  widow  and  family  removed  to  Red- 
bank  in  the  State  of  New  Jersey,  and  had  since 
had  their  home  there.  He  also  introduced  a 
deed,  dated  tlie  lOtb  of  Fe1nuary,187T,  by  which 
Airs.  Ferguson  assigned  the  poUey  to  John  Q. 
Nestdl,  of  New  York,  In  trust  to  pay  a  claim 
for  19,000  and  tbe  necessary  expenses  of  collect- 
ing the  amount  of  tbe  policy,  and  to  invest  the 
surplus  for  her  benefit;  and  a  record  of  the  Su- 
preme Court  of  New  York,  showlnc  that  In 
Hay,  1879,  in  a  suit  brought  bv  Neslell  against 
Mrs.  Ferguson  lobe  relieved  of  nis  trust,BTOugh- 


evidenoe  tendlngtoshow  that  one  object  Id  hav- 
ing Bronghton  q>p(^ted  was  that  a  suit  could 
be  Drought  In  bia  name  In  the  United  States 
Court. 

The  defendant,  having  pleaded  In  bar  a  for- 
mer Judgment  in  an  •cw>n  brought  against  It 
ipon  tbe  policy  by  Mrs.  Fergoioti  in  October, 
IB76,  In  the  Court  of  Commtm  IHeas  for  the 


was  proved,  and  the  only  queeticm  u  . 
versy  was  whether,  end  how  far,  he  was  Insane 
atthetimeof  blsdealh;andtli^  upon  the  de- 
fendant's motion,  tbe  court,  in  December,  167S, 
granted  a  nomutt,  because  he  was  not  shown 
10  have  been  so  insane  as  not  to  know  the  phys- 
ical consequences  of  bis  act,  and  tbe  decision 
was  eotcrM  of  record  in  lUa  form:  "  Uotlon 

D,;:,„=h,C00glc»'» 
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for  nonsuit  moted,  ind  complaint  dlamiBsed; 
ftllowftuce  flOO  to  defenduit,  if  furtlwr  Utlg»- 
tion  be  cwried  on  by  plaintifl." 

Tbe  defendtnt  requested  the  circuit  court  U> 
direct  a  venUct  for  the  defendant,  because  the 
former  Judgment  was  a  bar,  and  afterwards 
oMect«d  lo  the  Introduction  by  tbe  plaintiff  of 
evideoce  of  tbe  condition  of  fWruson's  mlad 
at  tbe  time  of  his  death,  because  that  queUlon 
bad  been  tried  and  determined  in  tbe  former  ac' 
tion.  The  courtrighllj  denied  the  request,  and 
OTemiled  the  objection.  A  Judgment  of  non- 
suit does  not  determine  the  rigbts  of  the  parties, 
[ISB]  and  ia  no  bartoanewaciion.  Homer  v.  Brown, 
IS  How.,8M.  A  trial  upon  wbich  nothing  naa 
determined  cannot  support  a  plea  of  rcijtuNta- 
la,  or  bave  any  weight  as  evidence  at  another 
trial. 

The  defendant,  at  the  close  of  tbe  plsiniiirB 
evidence  in  chief,  and  again  at  tbe  close  of  all 
the  evidence  In  tbe  case,  moved  to  dismiss  the 
action  for  want  of  jurisdiction,  t>ecause  Brough- 
ton  bad  only  a  nominal  interesl,  and  the  real 
controversy  was  between  dilzens  of  New  Yorli; 
and  at  tbe  argument  in  this  court  contended  Uiat 
tbe  action  should  be  dismissed  because  tbe  evi- 
dence showed  tbattbeplaintiff  was  madeTrustee 


failed  to  recover  in  the  state  court,  under  tbe 
rule  establisbed  by  tbe  recent  de<^on8  of  tbe 
Court  of  Appeals  in  Van  Zandt  v.  Int.  Ca.,  50 
K.  Y.,18B,  and  lR«riv.  Samt.  70  N.  T.,Bai. 

But  tbe  case  doea  not  fall  within  tbe  prohibi- 
tion of  tbe  1st  section  of  tbe  Act  of  3d  ilarcb, 
1879,cb.  137,  that  no  circuit  court  sbail  have  cog- 
nizance of  any  suit  founded  on  contract,  in  fa- 
vor of  an  assignee, unless  a  suit  might  have  been 
prosecuted  in  such  court  to  recover  thereon  if 
no  assignment  bod  been  made;  nor  wilbin  the 
provision  of  the  5ih  section  of  the  same  Act, 
autborizing  the  circuit  court  to  dismiss  a  suit, 
upon  being  satisQed  that  it  does  not  really  and 
subatantielly  involve  a  dispute  or  controversy 
properly  within  its  Jurisdiction,  or  that  parties 
nave  been  improperly  or  collusiveiy  made  or 
joined  for  tbe  purpose  of  creating  a  case  cog- 
nizable by  that  court  IftBtaL  at  L.,  470,  472; 
H't:ffi<im*T.JVe>Haira,104U.S.,2D9[XXVI.,719]. 
Mrs.  Ferguson,  the  asaured  and  payee  named  m 
tlie  policy,  was  herself  a  citizen  of  New  Jersey, 
and  as  sucb.  If  no  aaai^ment  bad  ttcen  mode, 
might  have  sued  tbe  Company  in  the  Circuit 
Court  of  the  United  States^  and  BromSeld,  a 
citizen  of  ttie  same  State,  waa  appointed  in  ibe 
stead  of  tbe  former  trustee,  a  citizen  of  New 
York,  not  by  Mrs.  Ferguson's  deed  tn  pais,  but 
by  a  court  of  competent  jurisdiction.  Under 
these  circumstancM,  the  mere  fact  that  one  ob- 
ject In  having  him  appointed  waa  to  enable  a 
auit  to  be  brought  in  tbedrcult court  isnotsuf- 
licient  to  require  or  justify  tbe  construction  that 
lie  was  improperly  and  it  cannot  tie  pretended 
that  he  was  collusiveiy  made  a  plaintiff  for  the 
[1101  purpose  of  creating  a  case  cognizable  by  that 
court.  The  question  involved  was  not  a  ques- 
tion of  local  law,  but  of  general  Jurinprudcnce, 
upon  which  Hrs.  Ferguson,  and  Broughton  as 
her  Trustee,  had  a  right  to  seeic  the  independent 
judgment  of  a  Federal  Court.  E.  R.  Co.v.Loek- 
vood.  17  Wall.,  857,  36S  [84  U.  8.,  XXI.,  627. 
C8ei;jryriatv.A.A  O).  [anfa.SSSh  Bunwi  v. 
Sdigman  [ante,  899]. 


Several  minor  points  sugKcsled  at  tbe  argu- 
ment hardly  present  any  questioD  of  law. 

The  interrogatories  put  by  tbecoua.'«l  for  the 
plaintiff  to  the  expert  called  by  the  defendants 
were  clearly  admissible  on  cross^xamioalioD, 
for  tbe  purpose  of  leating  Uie  knowledge  aiiil 
accuracy  of  the  vritness,  and  require  no  apecial 
conaideTBtion. 

The  instruction  requested,  that  "  The  only 
legal  test  of  insanity  Is  delusion,"  was  in  dire« 
contradiction  of  tbe  teatiraonv  of  the  expcna 
called  on  each  side,  and  could  not  properly  be 
given  as  a  rule  of  law. 

The  court  rigliily  refuaed  to  direct  a  verdict 
for  the  defendant  on  the  ground  that  there  was 
no  aulTiclent  evidence  to  show  tbal  Ferguson 
waa  insane,  or  to  render  Ibe  defendant  liable 
upon  ila  contract.  Without  undertaliing  to  re- 
capitulate the  evidence,  it  is  sullicleni  to  sav 
Uiat  members  of  bis  family,  and  persons  well 
acquainted  with  him  in  his  businesB,  tcetifled 
that  be  waa  naturally  of  a  lively,  cheerful,  san- 
guine dlsposiilon;  tliat  in  1674  he  met  with 
heavy  losses  in  business,  and  his  son  died  sud- 
denly by  railing  from  a  window;  that  from  tliat 
time  forward  there  was  a  marked  ciiange  in  his 
demeanor;  "  he  waa  always  walking  with  his 
head  bowed  down,  and  a  gloomv  expression, 
and  tbe  entire  vitality  and  cheerfuiDess  whidi 
tbe  man  had  before  was  gone;"  "he  was  gloomy, 
dull,  mopish;"  "be  sat  down  in  the  oltlceand 
moaned  and  would  be  gloomv  there;"  "  be  al- 
ways complained  of  his  heaa;  he  would  say, 
'  The  trouble  is  here;  it  is  all  In  mv  head,  my 
bead;' "  that  shortly  before  bis  deatn  he  bad  "a 
vacant eipreasion  in  hia face;"  "behadaqurcr 
expression  about  hiseyes;  it  was  a  sort  of  wild, 
unnatural exprcsdoo;  "Ihotkindof  expression 
wbich  the  human  face  lakes  on  when  one  is 
frightened;  a  far  off,  glassy  look,  as  though  tbe 
mind  was  duelling  on  nothing;"  tbal  "he  was 
veiT  much  changed,  and  was  veir  excitable;  [IST] 
he  looked  different,  and  bad  a  wild  expression; 
he  staid  a  great  deal  by  himself  when  he  came 
home  from  business:  ne  would  go  to  his  room 
and  lie  on  bis  tied  with  his  hat  and  overcoat  on, 
and  not  come  out  to  his  meals,"  Tbe  experts 
called  for  the  plaintiff  testified  that  Ferguson 
was  suffering  from  that  kind  of  unsound  u  ess  of 
mind  wbich  they  termed  melancholia.  There 
was  clearly  some  evidence  of  insanity  for  the 
jury,  and  the  question  of  its  weight  was  for 
them,  and  not  for  the  court  In».  0».  v.  Bodd, 
96  U.S.,  233  [XXIV.,  483]. 

Thercmaimng  and  the  most  Important  qiwa- 
tion  in  the  case  Is  whether  a  self-killing  by  an 
insane  person,  bavins  suffldent  mental  capacity 
to  understand  the  deadly  nature  and  conse- 
quences of  bis  act,  but  not  its  moral  aspect  and 
characlor,  is  a  death  by  suicide,  within  the  mean- 
ing of  the  policy.  This  is  the  veryqueetion  that 
was  presented  to  Ibis  court  in  1873  in  tbe  case 
of  Int.  Co.  v.  Terry.  15  Wall.,  580  (83  U.  S., 
XXI.,  23G].  At  that  thue,  there  was  a  remark- 
able conHict  of  opinion  in  the  courts  of  En- 
gland, in  the  courts  of  theseveral  Slates,  and  in 
the  Circuit  Courts  of  the  United  Stales,  as  U> 
the  true  interpretation  of  such  acoodition.  Al) 
the  authorities  agreed  that  the  words  "die  by 
suicide"  or  "die  by  b!s  own  hand"  did  not  cov- 
er every  possible  case  in  wbich  a  man  took  hia 
own  life,  and  could  not  be  held  to  include  tbe 
case  of  self-deMTUCtkin  in  a  blind  frensy  or  un< 
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der  aa  orerirlielmlDP  Idmim  Impulse.  Some 
courts  had  Judges  hela  that  they  included  evei^ 
cnEG  in  which  a  roan.  Bane  or  insane,  voluntan- 


tbc  couditlOQ. 
[ISai  In  Terrji'i  Com  (the  trial  of  which  in  the  Cir- 
fuit  Court  before  Mr.  Jutliee  Hiller  and  Jv^ 
Dillon  is  reported  in  1  Dill..  403),  it  nas  admit- 
ted thai  the  person  whose  life  was  insured  died 
liy  poison,  seU-admiDiatered:  and  the  ineuiance 
L-ompany  requested  the  court  to  initmct  the 
Jury:  flrat,  tliol  if  he  destrorcd  bis  own  life,  and 
ut  Ine  time  of  self-destruction  bad  mfQcicnt  ea- 

reity  to  understand  the  nature  of  the  act  which 
was  about  to  commit,  and  the  consequences 
wbicli  would  result  from  it,  the  plainliQ  could 
not  recover  on  the  policy;  and  second,  that  if 
the  self-destruction  waa  iuteuded  by  him,  he 
having  sufficient  capacity  at  the  time  to  under- 
stand tbe  nature  of  tbe  act  which  he  was  about 
to  commit  and  the  consequences  vhicb  would 
Rsult  from  it.  It  was  whollv  immaterial  that  be 
was  impelled  thereto  by  insanity,  which  im- 
polled  hLs  sense  of  moral  responeibili^,  and 
rendered  him  to  a  certain  extent  irresponsible 
fnrUU  action.  15  Wall,,  581  163  U.  8.,  XXI., 
2361.  The  circuit  court  declined  to  give  either 
of  theinstructionsrequested.  andiosiructed  tbe 
jury  in  subEtantlaJ  accordance  with  the  flrst  of 
them  only,  saying;  "  It  devolves  on  the  plaint- 
ItC  to  prove  such  inaanltv  on  the  part  of  the  de- 
cedent, eiisting  at  the  time  he  took  the  poiMU, 
as  will  relieve  the  act  of  taking  his  own  life 
from  the  effect  which,  by  the  general  terms 
used  in  tbe  policy,  self-deatniction  was  to  have, 
namely:  to  avoid  the  policy.  It  Is  not  every 
kind  or  degree  of  Insauily  which  will  so  far  ex- 
cuse the  party  taking  his  own  life  as  to  make 
Uie  company  Insuring  liable.  To  do  this,  the 
act  of  lelf-destructlon  must  have  been  the  con- 
sequence of  the  insanity,  and  the  mind  of  the 
decedent  must  have  been  so  far  deranged  as  to 
have  made  him  incapable  of, using  a  rational 


ipulse,  which  the 
left  him  did  not  enable  him  to  resist,  or  if  bis 
reasoning  powers  were  sofaroverthrownbyhis 
mentsi  condiiiou  that  be  could  not  exercise  bis 
reasoning  faculties  on  the  act  he  was  about  to 
do,  tbe  company  is  liable.  On  the  other  band, 
there  hi  no  presumption  of  law,  prima  faeie  or 
Otherwise,  that  self-destruction  arises  from  in- 
sanity, and  ifyon  believe  from  the evidenceilial 
the  decedent,  although  excited  or  angry  or  dis- 
tressed in  mind,  formed  the  determination  to 
tisBi  take  bis  own  life  because.  In  tbe  exercise  of  bis 
usual  reasoning  facidties,  he  preferred  death  to 
life,  then  the  compnnv  is  not  liable,  because  he 
died  by  his  own  hand  within  tbe  meaning  of 
the  policy."  IS  Wall..  683  [236]. 
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The  necessary  eHect  of  giving  these  Instruc- 
tions, after  refusing  to  give  the  second  instruc- 
tion tequested.  was  to  rule  that  If  the  deceased 
intentionally  tookhis  own  life,  having  sufficient 
mental  capacity  to  understand  the  physical  nat- 
ure and  consequences  of  bis  act,  yet  if  be  was 
impelled  to  the  act  byinsanity,  which  Impaired 
*~'~i  sense  of  moral  responsibility,  the  company 
IS  liable.    That  tbe  ruling  was  so  understood 
thla  court  is  apparent  by  the  opening  sen- 
ices  of  Its  opinion,  on  poee  63;!  [339],  as  well 
by  its  conclusion,  which,  after  a  review  of 
the  conflicting  authorities  on  Ibe  subject,  was 
announced  in  theaa  wotds:  "  We  hold  the  rule 
the  quesdoa  before  us  to  be  this:  if  tbe  os- 

■ed,  being  in  the  c  

reasoning  faculties,  l 
or  a  desire  to  escape 

ttonally  takes  his  own  life;  tbe  proviso  aliachea, 
and  there  can  be  no  recovery.  If  tbe  death  la 
caused  by  tbe  voluntary  act  of  the  aasured,  he 
knowine  and  intending  that  his  death  shall  ba 
the  result  of  bis  act,  but  when  his  reasoning  fac- 
ulties are  so  far  Impaired  that  be  ii  not  aide  lo 
understand  the  moral  character,  tbe  general 
nature,  consequences  and  effect  of  the  act  he  la 
about  to  commit,  or  when  he  is  Impelled  there- 
to by  an  Insane  impulse,  which  be  oas  not  the 
power  to  resist,  such  death  is  not  within  the  coo- 
teraplationof  the  parties  to  the  contract,  and  tbe 
insurer  is  liable."    FYi.  590,  501  [343]. 

In  Tru.Oo,  v.  AxM  [totm)],  tbe  same  rule  waa 
expressly  re-afflrmed.  In  that  case,  the  circuit 
court  declined  to  Instruct  the  jury  that  the 
plaintiff  could  not  recover  If  the  assured  knew 
that  the  act  which  he  committed  would  result 
in  death,  and  deliberately  did  it  for  that  pur- 
pose; and.  instead  thereof,  repeated  to  the  Jury 
the  instructions  of  the  circuit  court  in  Terryt 
CaK,  and  the  conclusion  of  tbe  opinion  of  this 
court  in  that  case,  asabovequoted.  Tblscourt. 
in  affirming  the  Judgment,  said:  "  This  charge  r-tmn\ 
is  in  the  veiy  words  of  the  charge  sanctioned  ^""^ 
and  approved  by  this  court  in  the  case  of  In*. 
Co.  v.  Terry  [tupra\.  including  an  explanatory 
clause  of  tbe  opinion  of  tbe  court  in  that  case. 
\Ve  see  no  reason  to  modify  the  viewseipressod 
by  us  on  that  occasion."  9s  U.  S.,  341  [lunro]. 
Tlie  policies  in  1hec&%sof  JWrvandof  AnM 
used  the  words  "die  by  his  own  hand,"  instead 


of  which  the  policy  tiefore  us  has  the  words 
"  die  by  suicide."  But.  (or  the  purposes  of  this 
contract,  as  was  observed  in  Twryt  Que,  tbe 


two  expressions  ate  equivalent 

In  the  present  case,  the  defendant  requested 
tiie  court  lo  instruct  the  jury  "  That  if  Israel 
Ferguson  died  by  suicide,  tbe  plaintiff  cannot 
recover,  unless  he  has  proved  to  your  r  .tisfac- 
tlon  that  such  act  of  self-destruction  "as  not 
Ferguson's  voluntary  and  willful  act;  that  bo 
had  not  at  the  lime  sufficient  powerof  mind  and 
reason  to  understand  tbe  physical  nature  and 
consequences  of  such  act,  and  did  not  have,  at 
tbe  time,  a  purpose  and  Intention  to  cause  his 
own  death  by  the  act;"  "that  unless  the  evi- 
dence establLuied  that  Israel  Ferguson  did  not 
commit  suidde  consciously  and  voluntarily,  the 
plaintiff  cannot  recover;"  and  "that  If  he  thus 
committed  it,  it  is  immaterial  whether  he  waa 
capable  of  understanding  its  moral  aspects,  or 
of  dlstingulshinfr  between  right  and  wron^." 

The  court  declined  to  give  these  InsWiictions, 
and  read  to  the  jury  the  second  inatniction  re- 
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Oct.  Temi, 


(used  in  Torry't  0am,  ud  tlie  Itutrnctions  liTen 
tberein,  u  above  quoted,  and  stated  U»t  tne  re- 
fusal 01  tbe  former  and  tbe  giving  of  the  latter 


•0  far  aa  it  was  neocaaary  to  be  understood  for 
the  purpoees  of  tUt  caae,  and  laid  down  the 
rule  wbicli  would  determine  them  Id  tbe  appB- 
catioD  of  the  evidence,  which  had  been  intro- 
duced; and  further  iuMrucIed  theta  aa  follows: 
"Upon  the  part  of  the  defendant,  an  argument 
based  upon  the  peculiar  circuntstances  sur- 
rounding the  suicide  has  been  addressed  to  jou, 
which  iadeserviiiKofconsideratioD;  the  various 
drcuHstances,  Mowing  piuneditatioo,  plan, 
..  -,  1  thought,  which,  it  ia  very  fairly  urged,  afford 
L^O'J  quiieatrongevidencethatattbetlmeolhisdeath 
he  was  in  tluB  full  possession  of  hb  mental  facul- 
tiea.  A  serious  question,  gentlemen,  which  you 
will  askyourselvea  Id  thla  case,  it  aeema  to  me. 
ia  Ibla:  u>d  he,  in  view  of  bismiafortunea,  and 
of  the  probaltle  future  that  awaited  him,  delib- 
eratelj  come  to  the  cODClualoa  that  It  waa  bet- 
ter to  die  than  \o  live,  and  did  he  in  that  view 
commit  suicide;  or  waa  he  so  far  meotollv  un- 
sound that  he  could  not  exercise  a  rational  judfc- 
meut  upon  the  Question  of  life  and  death !  Did 
he  become  otdi  vioua  to  the  duties  which  he  owed 
to  hia  family,  to  hia  friends  and  to  himseUT 
Waa  he  impelled  by  a  morbid  impulse  which  he 
had  not  sutBcient  alrengtb  of  will  to  reaist,  and 
acting  under  the  influence  of  this  insane  impulse 
did  be  determine  to  take  hia  own  lifeT  Because, 
if  hia  reasoning  faculties  were  so  far  impaired 
thai  he  could  not  fairly  estimate  the  menu  con- 
•equcnces,the  moral  complexion  of  the  act,  even 
though  he  could  rmaon  sulBcientl j  well  to  ptv- 
pare  with  great  deliberation,  and  to  execute  his 
-design  with  auccess,  nevertheless,  within  the 
authority  which  I  have  read,  he  waa  ao  far  In- 
~"e  that  the  plaintiR  la  entitled  to.recover  on 


policv." 
Iiese  iDstn 


Ihia, 

These  mstructiona  are  in  exact  accordance 
with  theadjudicatioaainthecaaeaof  TWrrand 
JiodA:  and  u^n  consideration  we  are  unani- 
mously of  opinion  that  the  rule  so  established 
is  sounder  in  principle,  aa  well  as  ~ 

application,  than  that  which  make) 
of  the  act  of  self -destruction,  upon  the  interests 
of  those  for  whose  benefit  the  policy  was  made, 
to  deprad  upon  the  very  subtile  and  difficult 
queaUonhowfar  anyexraciseof  the  will  can  be 
attributed  to  a  man  who  la  so  nnaound  of  mind 
that,  whilebe  foresees  thep' 
which  will  directly  reault  umu  ma  m^,  m  i^bu- 
not  undentand  ita  moral  nature  and  character, 
nor  in  any  Juat  sense  he  Bsld  to  know  what  it  is 
that  he  la  doing. 

If  a  man's  reaaon  is  so  clouded 

by  insanity  a>  to  prevent  his  undenrtanding  the 
real  nature  of  Us  act,  as  regards  either  Its  pays- 
leal  consequenosa  or  ita  moral  anwct,  the  case 
appears  to  ua  to  come  within  the  forcible  words 
uttered  by  the  late  Mr.  Ju4(m#  Nelson,  when 
(TU^.fiMfJMorNew  York,  hi  the  earliest  Amer- 
ican coae  upon  tbe  subject;  "  Speaking  l^ally 
also  (and  tbe  policy  should  be  subjected  to  thb 
tl8S]  test),  self-destruction  by  a  feUow  being  bereft  of 
reason  can  with  no  more  pfonriety  be  ascribed 
to  his  own  band  than  to  the  deadly  instrument 
that  may  have  been  used  forthepurpoae;"  and, 
whether  it  was  by  drowning  or  poisoning  or 
banging  or  in  any  other "- 


bis  act,  in  the  sense  of  tbe  law,  than  If  be  had 
been  Impelled  by  irresistible  physical  power." 
Breatted  t.  Farmtr^  L.  A  T.  Q>.,  <  Hill,  78,  W. 

Judgmmt  tMrmed. 

True  oop;.   Test : 

James  H.  HoKenney,  Cl«rk,  Sup.  Court,  n.8. 


CHESTER  A.  ARTHUR,   Collector  of  the  [; 

FOBT  or  Nbw  Tobk,  Flff.  in  Brr., 

t. 

HENRT  PASTOR  it  al. 

(See  B.  C.  Beporter'a  ed^  ue-lA) 

Thriff  Act,  oanttrvetion  ^. 


which  It  would  be  nilijectod  U  Imported  ud- 
Kiiahed,  tfaa  dutr,  so  far  aa  detcnnloed  oj  welgbt, 
la  oalouiBtad  upon  tbe  nme  numbcrof  poundsat 
double  the  rate,  and  UieadRiIareniduty  Atobeaa- 

-■  upm  double  tbe  value  oltheunwaabedwooL 

[No.  471. 
ArffMd  Oa.  IB,  1883.       Lceidtd  A'ot,  S,  1S33. 


States  for  the  Southern  District  ctt  New 
York. 

Tbe  history  and  facts  of  the  cose  appear  in 
the  opinion  of  tbe  coud 

Mt.  Williui  A.  BhuiT,  Amu.  AXf-Geii., 
for  plaintiff  in  error. 

JfM*r«.  Edward  HartUr  and  WaUer  B. 
CU«man,  for  defendants  in  error. 

Mr.  JvtUct  MatthawB  delivered  the  coit- 
ion of  the  court: 

This  action  was  brought  hv  the  defendants  in 
error,  to  recoverfromthedBieudaiitbelow,now 
plaintiff  in  error,  moner  alleged  to  have  been 
illegally  exacted  and  paid  under  protest,  ascus- 


error  alleged  being  that,  upon  the  law  al  the 
case,  tbe  verdict  and  Judgment  sboold  have 
been  rendered  for  the  plaintiff  tn  error. 

The  importation,  which  took  pUce  Janmry 
8,  ISTS,  con^sted  of  8,294  pounds  of  waobed 
wool  of  class  1,  tariff  schedule  L,  the  dutfabta 
awraised  value  of  which  In  its  waabed  condi- 
tJontras|l,827.or48.48  cents  perpound.  Had 
it  been  importea  in  on  unwaabed  oooditlon,  tbe 
dutiable  appraised  value  tboeof  would  have 


wool  known  to  the  trade,  rated  at 


1  vmlueno- 


KoA  tbdr  cost  and  value  were  determined  in  a 
corresponding  proportion,  washed  wool  being 
wortii  twice  and  scoured  wool  three  times  thU 


Act  then  in  force.    Bv  the  terms  of  that  Act, 

R  S.,  title  xxxin.,  tcnedule  L,  foreign  wools 

,      lllt.U.8. 
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wera  divided  Into  thiM  dsMts,  tbe  flm,  doUi- 
fagwoolt;  IbeMCOod.comblngwoola;  Ike  third, 
carpet  wools  Mid  other  aimllar  wools.  It  wu 
piOTided  that  "The  duty  upon  wool  of  tbe  flist 
dus,  whldi  shall  be  Imported  tMwAset,  Aall  be 
twice  the  amonnt  of  the  duty  to  which  It  wonid 
be  subjected  if  imported  mueathtd;  sod  the 
datT  tipoD  wool  of  all  cloMes,  which  shall  be 
imported  tamrtd,  shall  be  three  timei  tbe  duty 
10  which  it  would  be  subject  if  imported  un- 

It  wu  then  provided  that  tbe  duty  to  be  lev- 
led  should  be  as  follows:  "Wools  of  the  first 
class,  the  vafaie  whereof  at  the  last  port  or 
place  whence  exported  to  the  United  State«,ei- 
cludlug  diarges  in  such  port,  sLall  be  thiity- 

__  i_^  _^  pound;  ten  cents  per 

dlUoo  thei        ' 


pound,  and  In  addluoo  thereto  eleven  pet  c 
um  ad  Mttofwn.  Wools  of  the  eanie  cmss, 
value  whereof  at  the  last  port  or  place  whence 
exported  to  tbe  United  States.ezdudiog  chai:ees 
In  iuch  port,  diall  exceed  Uiirty-two  cents  per 
pound;  twelve  cents  per  pound,  and  In  addition 
thereto  ten  p«r  Mntitm  aa  talorim." 

The  Collector,  fn  making  his  asaMsment  upon 
the  Importation  In  queetion,  exacted  daty  aa  fol- 
lows 


Total »1,01«  7* 

Tbe  Importen  protested  that  they  diould  be 
«harfted,  as  an  od  colenin  duty,  only  $nS.VJ, 
or  one  bait  tbe  amount  charged  and  collected, 
being  twen^-two  per  cent  on  the  teduced  value 
of  the  wool,  as  it  unwashed,  making  a  difCer- 
«nceof4l'^Vr,  which  is  the  amount  in  oontro- 
versv.  It  was  proven  on  the  trial  that  the  value 
<d  that  numb^  of  ponnda  of  such  wool, 
wuAof,  would  have  been  tSlB.SO. 

The  construction  of  tbe  etatnte  and  tbe  rule 
«f  computation,  adopted  by  the  Collector,  pro- 
oeedsupon  tbe  •uroositlon  that  the  rate  of  dun 
to  be  barged  and  collected  upoowartied  wocd, 
la  to  bedoable  that  charged  ukd  collected  upon 
Ibe  Mme  wdgbt  and  value  of  unwashed  wooL 
Henoe,  because  i,2H  pounds  of  unwashed  wool 
irould  be  chargeaUe  with  a  dutv  of  ten  cents 
per  pound,  and  eleven  percent  of  itsappralsed 
value  as  unwashed  wool.  It  Is  found  that  the 
■ame  weight  of  washed  wool  would  be  charge- 


The  error  in  this  calculation  clearly  is  in  aa- 
aumioK  that  tbe  same  number  of  pounda  of  un- 
washed wool  would  be  worlb  as  much  as  washed 
wool,  a  supporfdon  which  U  inconiisteDt  with 
tbe  fact,  as  adn)itted,and  with  the  evident  mean- 
ing of  Uie  law.  The  language  of  the  Act  of 
CougresB  la  too  plain  toadmit  of  doubt.  It  d» 
darca  that  the  autv  upon  a  given  quanti^  of 
ri4n  washed  wool  tball  be  twice  the  amount  of  duty 
"to  whidi  it  would  be  subjected  it  imported 
UBwadied."  By  the  terms  c^  tbe  comparison, 
~  [ht  it  nppoaed  to  be  the  same  in  both 


tbewetehti 
casee— in  tb 


tbe  duty,  eo  fu  as  determinedly  weight.  Is  cal- 
enlaled  upon  tbeaamenuraberof  poaJads,bdnc 
deven  cents  per  pound  for  the  unwashed  WOOL 


Uyd 

termlne  iteamountj  and,  as  8,294  pounds  <Aui 
washed  wool  is  to  beappiaisedatf818.M,while 


the  latter  is  to  be  double  that  which  tbe  btw  im- 
poses upon  the  tonati,  namely;  twenn-two  per 
cent  of  taia.60,  wblcb  is  equal  to  iira.OT.  and 
not  twenty-two  per  cent  on  $1,637,  equal  to 
I39T.H,  as  charged  by  the  Collector.  If  the 
rule  adopted  by  um  should  prev^,the  amount 
of  the  ad  talorvm  duty  collected  upon  equal 
weighlaof  unwashed  and  of  washed  wool,  would 
be  four  times  as  greet  upon  the  latter  as  upon 
the  former,  for  not  onf^  la  the  rate  of  duty 
doubled,  but  it  is  assessedupon  double  the  vhIiic 
of  theuDwssbednnn].  But  the  statute  expressly 
limits  the  duty  In  tiie  case  of  washed  wool  to 
double  the  amount  to  wbicb  tt  would  be  sub- 
jected if  imported  unwashed. 

It  is  admitted  in  argument,  that  the  letter  of 
the  law  Justifles,  If  it  does  not  require  this  con- 
clusion; but  it  is  urged  Uiat  the  meaning  of  the 
statute  requires  the  construction  which  would 
impose  rates  of  duty  upon  washed  wool  double 
those  imposed  upon  unwashed,  calculated  upon 
the  weight  and  value  of  each  separately  consid- 
erad.  And  this  contenUon  ts  maintained  upon 
the  argument  that  tbe  contrary  reading  of  the 
statute  tmptjea  that  Oongresa  has  made  tbe  ap- 
praised value  of  wool  in  Its  unwashed  slate  tbe 
Htandaid  for  determining  the  amount  of  od  fo- 
lorvm  duty  to  be  coIlectM  from  washed  wool, 
which,  It  is  insisted  upon  the  argument,  ab  t'n- 
cvneeni'mb'.  Is  not  admissible.  But  this  is,  not 
by  {mpllcation  merely,  but  expressly  what  the 
Act  declares;  and  any  fancied  or  real  objections 
to  such  a  standard  catuot  affect  tbe  obvious 
meaning  of  the  law.  It  is  obvious,  however,  [1481 
that  the  natural  division  of  wools  Into  the  gradea 
of  unwashed,  washed  and  scoured,  carried  into 
the  Act  as  the  ground  at  diffoenoe  in  tbe 
amount  of  duties  to  be  assessed  accordingly, 
fully  explains  tbe  Inlentton  of  Otwgresa  to  tax 
the  wool  itself  uniformly  by  varying  the  amount 
of  duty  according  to  the  degree  towhidi  a  giv- 
en quantity  baa  been  fteea,  br  processes  of 
cleansing  from  the  dirt  and  for«gn  matter  with 
whlcb.InltsunwadMd  state,  tt  Is  usually  found. 

77k<re  it  no  errw  <«  U«  rtwrd,  aitd  w  judg- 
ment ia  ^firmed. 

JA-.  JttstAu  ridd  did  not  rit  in  this  case  and 
took  no  part  in  liededeloiL 
True  oopr.  TMt : 

Janes  H-HoSenDer,  Oeek,  Bur-  Oovrt,  O.B. 


HARRT  NEWMAN,  i^.  <n  B 


(Bee  B.  a.  Reporter^  •d.,Ui-tn.l 
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Argued  Oct.  Si,  I88S.        Deddtd  Sot.  S,  188S. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
Statei  for  the  Southern  District  of  New  Tork. 

The  history  and  facia  of  the  case  niffldeotlf 
appear  in  the  opiDion  of  the  court. 

Mr.  Edwio  B.  Smith,  for  plaintiiT  In  error. 

Mr.  8.  F.  PhllUpB,  8olieitor-Qm.,  for  de- 
fendant In  error. 

Mr.  JtatUe  XMtthews  dellveied  the  opinion 
of  the  court: 

This  action  was  brought  to  recover  money  al- 
leged to  have  been  11  IcchIIv  exacted  by  the  Col- 
lector of  Customs  at  We  Port  of  New  York, 
and  paid  under  protest  There  was  a  verdict 
and  judgment  in  favor  of  the  defendant  below, 
to  rcTerse  which  this  writ  of  error  ia  prosecuted. 

The  importations  were  made  In  1870  and  con- 
dated  of  cotton  goods,  upon  which  the  Collect- 
or asaeased  a  duty  of  five  and  a  half  cents  a 
Muare  yard  and  twenty  percentumadniiormn. 
Toe  plaintiff,  at  the  time  of  the  liquidation, 
claimed  that  the  goods  were  liable  to  a  duty  of 
only  thirty-five  per  cent  ad  vaiortm,  as  manu- 
factures of  cotton  not  otherwise  provided  for. 

It  was  proven  on  the  trial  that  goods  like 
those  In  question  were  first  manufactured  in 
[ISalHanchester,  England,  in  1866  or  1669,  they  be- 
ing then  B  new  article  of  manufacture,  and 
were  first  introduced  into  tliis  country  in  1866 
or  1810.  They  have  been  known  since  their 
first  introduction  into  this  countij,  in  trade  and 
commerce,  by  the  name  of  cotton  Italians,  and 
used  exdueivel]^  tor  coat  linineB.  The  impor- 
tations in  question  were  wholly  of  cotton  and 
dyed  black  in  the  piece,  after  being  woven,  and 
were  mode  in  imitation  of  a  well  known  article 
called  Italian  cloth,  made  of  wool,  and  used  for 
lining  woolen  coats.  The  surface  of  the  < 
Italians  was,  by  some  process  of  weaving  and 
onlendering  made  smooth  and  glossy  like  that 
of  the  real  Italians. 

Plnin  woolen  goods  are  those  in  which  the 
waip  and  woof  threads  cross  each  other  at  right 
angles.  Cotton  Italians  are  not  plain  woven, 
but  are  twilled  gooda,  and  bad  upon  them  fig- 
ures of  different  dedgns  made  In  weaving.  The 
cotton  Italians  In  queKlon  bad  more  than  one 
hundred  threads  and  less  than  two  hundred 
threads  to  the  square  inch,  counting  the  warp 
and  filling,  and  were  less  in  weicbt  than  five 
ounces  to  the  square  yard,  and  did  not  exceed 
in  value  twenty-five  cents  to  a  square  yard. 
Plaintiff's  counsel  gave  evidence  tending  to 
show  that  the  number  of  threads  to  the  square 
inch  in  phdntifTs  importations  could  not  be 
counted  without  uDravellnc  the  goods. 

The  plaintiff's  counsel  asked  the  plaintiff,  who 
was  duly  sworn  as  a  witness  in  Uie  cause,  the 
following  question:  "ArethegoodsboiigbtaDd 
■old  by  the  count  of  the  number  of  threads!" 

The  defendant's  counsel  objected  to  the  ques- 
tion as  immaCcrial.  The  court  sustained  the 
oblection,  and  plaintiff's  counsel  duly  excepted. 

The  plaintiff's  counsel  then  offered  to  prove 
by  the  witness  that  goods  like  those  in  question 
8M 


were  nerer  known  in  trade  and  commuce  in 
this  country  as  countable  goods,  or  so  bought 
and  sold. 

The  defendant's  counsel  objected  to  the  evi- 
dence as  immaterial.  The  court  suslaioed  the 
objection,  and  plaintiff's  counsel  duly  excepted. 
Plaintiff's  counsel  then  offered  to  show  that, 
priorto  1861  and  ever  since,  there  have  been  in  [1S41 
tmde  and  commerce  In  this  country  a  great  va- 
riety of  cotton  cloths  known  as  countalik  goods, 
ana  which  were  bought  and  sold  bv  the  num- 
ber of  threads  in  the  warp  and  filling,  which 
niunbor  of  threads  were  ascertainable  by  a  glass 
and  without  taking  the  fabric  to  pieces. 

The  defendant's  counsel  objected  (o  the  ques- 
tion as  immaterial.  The  court  sustained  the 
objection,  and  plaintilf 's  counsel  duly  excepted. 
The  plaintiff's  counsel  then  asked  the  witness 
the  fallowing  question:  "Was  the  value  of  col- 
ton  Italians  partially  or  wholly  determined  be- 
tween the  manufacturer  and  the  purchaser  ac- 
cording to  the  number  of  threads  to  the  squan 
bohr 

To  this  qnestion,defendant's  counsel  objected 
as  immaterial.  The  court  sustained  the  objec- 
tion, and  plaintiff's  counsel  duly  excepted. 

It  was  conceded  thai  plaintilTs  goods  were 
neither  cotton  jeans,  denims,  drillings,  bed-tick- 
ings, ginghams,  plaids,  cottonades  nor  panta- 
loon stuff,  norgoodsoflike  description  to  them 
or  either  of  them,  nor  for  similar  use. 

Among  others,  not  necessaiy  here  to  refer  to, 
the  following  instructions  were  requested  by 
the  counsel  for  the  plaintiff  in  error,  which  IM 
court  refused  to  give,  and  to  which  excepiioD 
was  duly  taken,  tax,: 

"8.  'That  if  the  number  of  threads  to  the 
square  indi  in  plaintiff's  goods,  counting  the 
warp  and  filling,  caimot  be  counted  without  tak- 
ing the  goods  to  pieces,  then  the  plaintiff  is  en- 
titled to  recover. 

5.  That  cotton  Italians,  being  a  new  manu- 
facture, and  unknown  here  and  abroad  when 
the  Act  of  1664  was  passed,  they  were  not  spe- 
cifically enumerated,  and  the  presumptjon,  un- 
til rebutted,  is,  that  they  comeunder  the  general 
provision  of  manufactures  not  otherwise  pro- 
vided for." 

The  provisions  of  the  law  which  govern  th& 
case  are  contained  in  section  2504Revised Stat- 
utes, beingschedule  A,  cotton  and  cotton  goods, 
and  are  as  follows; 

"1.  Bee.  2504,  ODaUmanufactureeof  cotton, 
except  jeans,  denims,  drillings,  bed-tickings, 
ginghams,  plaids,  cottonades,  pantaloon  stuff 
and  goods  of  like  description,  not  bleached,  col- 
ored, stained,  pointed  or  printed,  and  not  ex- 
ceeding onehundred  threads  to  the  square  inch, 
counting  the  warp  and  filling,  and  exceedingin 
weight  five  ounces  per  Bouare  yard,  five  cents 

Eer  square  yard;  if  bleached,  five  cents  and  a. 
slf  per  square  yard;  if  colored,  stained,  painted 
or  printed,  five  cents  and  a  half  per  square  yard, 
and,  in  addition  thereto,  ten  per  centum  ad  m- 

i.  On  finer  and  lighter  goods  of  like  descrip- 
tion not  exceeding  two  hundred  Ihieads  to  tlie 
Suare  inch,  counting  the  waip  and  filling,  un- 
sached.five  cents  persqume  yard;  if  bleached, 
flveandahalf  ccutspersquareyard;  if  colored, 
stained,  painted  or  printM,  flveand  a  half  ccnia 
per  square  yard  and,  in  addition  thereto,  tweuty 
per  centum  ad  mforwt. 

109  C.  S. 
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[186]  B.  On  Kooda  of  like  deKription,  esceeding 
.wo  hundred  ihresdt  to  t)i«  aquare  iocb,  count- 
ing the  wup  and  fllUng.  unbleached,  five  cents 
per  square  yard;  U  bleached,  Ave  and  a  half 
cents  per  iquara  yard;  If  oolored,itaiDed, painted 
or  printed,  five  and  a  half  canta  per  iquare  yard 
and,  In  addition  thereto,  twenty  per  centum  ad 
talettm, 

4.  On  cotton  Jeani,denimB,  drilUng*,bed-dck- 
[ugs,  giiwbanu,  plaids,  cottonodea,  pantaloon 
Knfb  and  gooda  of  likedeacrlpHon,  or  for  aiml- 
lar  uae,  if  unbleached  and  not  exceeding  one 
hundred  thread!  lo  the  tcpian  inch,  counting 
the  warp  and  filling,  and  exceeding  ttn  ounces 
lo  the  square  yard,  aixcentaper  square  yard;  If 
blnched,  six  cents  and  a  half  per  square  yard; 
if  colored,  stained,  painted  or  printed,  dx  cents 
and  a  half  per  square  yard  and,  In  addition  there- 
to, ten  per  centum  ad  ealorem. 

5.  On  finer  or  lighter  gooda  of  like  descrip- 
tion, not  exceeding  two  hundred  Ihreadi  to  the 

S uare  Inch,  counting  the  warp  and  fining,  it  un 
eached.sixcentsperaquaieyard:  ifbleacbed, 
■ix  and  a  half  centa  per  square  yard;  if  colored, 
stained,  painted  or  printed,  six  and  a  half  cents 
per  aqnare  ytud  and  in  addition  thereto,  fifteen 
per  centum  ad  •alsrsm. 

6.  On  cooda  of  liehterdescriptloD,  exceeding 
two  huu&ed  thieaiu  to  the  square  Inch,  count- 
ing the  warp  and  filling,  If  unbleached,  seven 
centa  per  aqnare  yard;  If  bleached,  seren  and 
a  half  centapersqnarcyard;  if  colored, st^ed, 
painted  or  printed,  seven  and  a  half  cents  per 
square  yard  and.  In  addition  thereto,  fifteen  per 
centum  ad  valorem;  Prvvifltd,  That,  upon  all 
plain  woven  cotton  goods,  not  included  in  the 
foregoing  schedule,  unbleached,  valued  at  over 
rixteen  cants  per  aqnare  yard;  bleached,  valued 
at  over  twenty  cents  per  square  yard;  colored, 
valued  at  over  twenty-five  cents  per  sauarsyanl, 
end  cotton  ieona,  deninia  and  drillinga,  un- 
bleached, vamed  at  over  twenty  cents  per  square 
yard,  and  all  other  cotton  gooda  of  every  de- 
BcriiHioo.die  value  of  which  shall  exceed  twr~*~ 
five  centi  par  aquore  yard,  there  ahall  be  la^  __  _, 
collected  and  paid  a  du^  of  thirty-five  per  cent- 
um luf  tatorttn;  And  protidtd,  further.  That 
no  cotton  gooda  having;  more  than  t*o  hundred 
threads  to  the  square  inch,  counting  the  warp, 
aitd  filling,  shall  be  admitted  to  a  ksa  mte  of 
duty  than  la  provided  for  goods  which  are  of 
that  number  of  threads. 

[19T1  12.  *  *  *  and  all  other  manufactnres  of 
cotton  not  otherwlBo  provided  for,  thirty-0  ve  per 
centum  ad  valoraa.  " 

The  contention  of  the  ptatntiff  in  error  now 
relied  on  is,  in  mibaiance,  that  the  goods  In  ques- 
tion an  not  embraced  in  the  provisions  of  the 
Btatute.appllcable  to  manufactures  of  cotton,  do- 
Bcribed  and  classed  by  the  number  of  threads  to 
the  square  inch,  because  that  description  had  rcf- 
eieticeonly  to  goods  so  described  and  classed  by 
mercantile  usage  ifi  dealings  between  buyers  and 
sellers,  where  the  threads  could  bo  counted  by 
the  aid  of  a  gtasa;  whereas,  the  goods  in  question, 
as  it  must  M  assumed  from  the  offers  of  proof 
which  werere}ected,wereiiotdealtinbymanu- 
fiicturera  and  merchants  according  to  any  audi 
uange,  and  could  not  be,  because  the  threads  In 
a  square  Inch  could  not  be  counted,  except  b^ 
unraveling  the  fabric  for  that  purpoeej  and  it  la 
therefore  ai^ed  that,  as  ths  goods  In  question 
were  of  a  new  manufacture,  not  known  at  the 
108  U.S. 


date  of  tbe  passage  of  the  Act,  tbi^  cannot  b» 
considered  as  wlOtln  tbe  spedfled  (otunuBllon 
of  the  statute,  and  tbe  appropriate  duty  must  be 
determined  by  the  final  clause,  embracing  "all 
other  manufactures  at  cotton  not  othenvbe  pro- 
vided for."  The  claim  li.  In  the  language  of 
counsel  making  It,  that  "  Congress  did  not  mean 
to  subject  to  tMs  '  countable'  clause  eveij  arti- 
cle of  cotton  manufacture  of  which,  by  cutting 

tudng  tl 

eotmtid;  _  _. 

threads  tMreoounurfln  ordlnaij  mercantile  trana- 
acdona  therein,  and  which  could  be  counted  by 
methods  practiced  by  the  trade." 

It  is  sought  to  support  this  argument  by  in- 
voking the  rule  of  construing  the  statute,  applied 
in  At&uT  T.  Jfyrriton.  96  D.  8.,  108  rXXlV., 
7S4],  and  the  numerous  caaea  there  cited,  that 
where  words  are  used  In  an  Act  Impuaing  duties 
upon  Imports  which  have  acquired,  bv  commer- 
cial use,  a  meaning  dlflerent  from  theu  ordinary 
meaning,  the  latter  may  be  controlled  by  the  for- 
mer if  such  be  the  apparent  intent  of  the  statute; 
but  tbe  applIcatioD  ulls  in  the  present  Instance 

I 

Dguage  In  it  1 
Interpretation  the  aid  of  any  enrinsic  drcum- 


becausethetanguageuaedlsunaquIvocaL  There 
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there  la  no  language  In  It  which  requires  for  Its 


or  by  implication,  lo  any  commercial  usage,  a 


as  to  values,  by  the  number  of  threads  ti 
square  Inch,  as  ascertained  by  inspection  by 
means  of  a  ^ass.  throws  no  light  whatever  on 
tlie  meanlne  of  tne  law,  because  the  law  fixes 
the  rate  of  duty  by  a  clasaiflcation  based  on  the 
number  of  the  threada  In  a  aquore  ingh,  without 
reference  to  the  mode  In  which  tbe  count  is  to 
be  made.  It  might  be  quite  convenient  for  deal- 
ers not  to  count  the  threads,  except  when  they 
could  do  so  without  unraveling,  but  it  Is  pore 
conjecture  that  Congiess  Intended  to  stop  the 
count  by  Collectors  at  the  same  limit.  There 
appearstobenodlfflcultyin  counting  tbe  threads, 
no  motler  how  fine  the  fabric,  as  long  aa  tbe 
goods  are  plain  woveo;  and  the  necenity  of  un- 
-avellng  for  the  purpose  of  counting  seems  to  ex- 
it only  in  case  of  twilled  goods;  and  yet,  this 
'ery  Act  requires  a  count  of  threads  in  the  case 
of  jeans,  denims,  drillings,  hed-ticklngs,  etc., 
which  are  twilled,  and  bases  a  difference  of  duty 
upon  them  according  to  Ihe  nurot>er  of  threa<U 
'  <  the  square  Inch  so  ascertained. 

Tbe  fact  that,  at  thedateof  tbepassngeof  the 
Act,*goods  of  the  kind  in  question  had  not  been 
manufactured,  cannot  withdrawthem  from  llio 
class  to  which  they  belong,  as  described  in  the 
statute,  where,  as  in  the  present  case  the  lan- 
guaga  fairly  and  clearly  includes  them. 

7 W«  1^  no  error  in  Iht  reoord,  and  the  juilg- 
imt  it  ateonUngti/  firmed. 

O^uecopj.    Test: 

James  H.  MuSmnej,  Oerk,  Bup.  Court,  D.  B. 


tmiTED  STATES.  Appt, 

JOSEPH  W.  FISHER. 

(See  B.  C,  Reporter's  ed.,  14S-1M.> 

Baiary  <^  Judge* — appropriation  Act. 

L  Hm  Aot  ol  Juno  IT,  1880,  SxlnK  lh«  anil 


ib.GoogIc 


SopsKUB  CouBT  or  TBI  Umttwd  Statzs. 


Mlurof  tteCMtf  AMMof  k  TerrHofT  mt  IMn, 
TM  not  m  oooMot  tkat  the  Mtarr  (bonld  DM  M  t^ 

^uMd  dm^  Ui  mm  of  nOoa. 
t.  A  ■ubwrmam  Act  wUofa  approprlatei  VJtUt 
H-lheMluTof  nGbaaoerf«TODe  rew.Mid  d«- 
umOU  tto (dm  10 mppr^rlBUdjA&U^lwln  fuU 

incUad.  pn 

Sied  b»*u . 

>r  tb«  tbe  ao*ar«d  br  the  approprl^ 


[No.  68. 

-  — 1.  ifteidtdApr.  16,  JS8S. 

r.U.lSSS.  DteidedNov. 


SWtmtat  of  the  cau  bf  JTr.  JvOiee  Woodai 
It  tppcu*  from  the  findings  of  the  Court  of 
Claims  Uiat  the  appellee  beld  the  office  of  CfttV 
Jvttie§  of  the  Temtor;  of  Wjominc,  from  Feb- 
niaiy  14, 1870,  to  NoTember  SS,  1&T9.  Dp  to 
and  Including  June  SO,  1877,  he  was  paid  hla 
■alaij  at  the  rate  of  $8,000  per  annum.  Piom 
June  90,  1877,  up  to  and  loclttdlog  November 
M,  lt!7&,be  waapaidandTCCNTed,  without pio- 
teat,  compeDMtlon  aa  such  Cftitf  JvtUee,  at  the 
rate  of  (8,800  per  annum. 

The  appdlee  contending  that  he  wm  entitled 
tn  a  talary  at  the  rate  of  fiB.OOO  per  annum  for 
Ills  whole  term  of  aerrice,  brought  this  suit  In 
tlie  Court  of  Clainia  to  recover  the  difference 
between  what  bis  Balsrj  at  that  rate  would  Imve 
been  from  June  80, 1877,  up  to  and  including 
November  20,  187V,  and  the  amount  actually 

B   of 


f.  irail»m  A.  M»iii7,  Ami.  Atty-Otn., 
for  appellant 
Meitn.  Tb»oAoT*  H>  K.  HoPlMrwta  and 

J.  Tbonuu  Tumtr,  for  appellee. 

Mr.  JiuHetWoodm  delivered  the  opinion  d 
the  court : 

The  Act  of  June  17,  1870,  entitled  "  An  Act 
to  Regulate  the  Salaries  of  Chief  Justices  and 
Aaiodate  Justioei  la  the  Territoriei,"  16  Stnl. 
at  L.,  ISZi  Rar.  Stat,  sec  1870,  provided  aa  fol- 
lows: "The  salaries  of  the  CwefJuMlcea and 
Associate  Juaticee  of  the  Territorfea  of  New 
Mexico,  Washington,  Wvomlng,  etc,  shall  be 
^jOOO  each  per  annum." 

This  statute  remaning  In  force,  Congrees,  on 
Ifarcb  8, 1877,  passed  an  Act  entitled  "An  Act 
ftiuklng  Appiopriationa  tor  the  Legislative,  Ex- 
ecutive ana  Judicial  Expanses  of  the  Qovem- 
mcnt  for  tbeTear  Ending  June  80, 1S78,and  for 
Other  Purpoaes."  U  StaL  at  L.,  2B4.  This  Act 
declared  aa  follows :  "  That  the  following  sums 
be,  and  the  same  ate  hereby  ttppr^iriated  out 


Iceof'^tbeflacal  vearenduig  June  ao.lttTO,  for 
the  objects  hefeinafter  eifnesaed. 

aoTwnment  in  Iha  Tenitotiea. 


,  -    -_ .^ Associate  J udgea, 

«  »,«00  each." 

The  Act  of  June  10, 1878,  making  appropria- 
tlona  for  the  fiscal  fear  ending  June  80,  1879, 
contained  similar  provisions  m  the  same  lan- 
guHge.  SOStat.  atL.,178,lM.  TheActofJnne 
21,  1679,  21  Stat  st  L.,  33.  ntaking  appropria- 
tions for  the  fls^  year  ending  June  80, 1880, 

„  the  sami  proTis.  El«l 

Ions  relating  thereto,  as  were  appropriated  for 
the  fiscal  year  ending  June  80,  ISn,"  by  the 
Act  above  referred  to  making  appropriations 
for  that  year.  With  the  exception  of  the  words 
"  in  full  compensation,"  the  opening  clause  of 
these  Acts  is  subelantiBlly  the  same  as  that  used 
tn  all  other  appropriation  Acts  of  every  de- 
scription since  the  foundation  of  the  Gtovern- 

Upon  this  state  of  the  statute  law,  the  ques- 
tion la  presented  whether,  from  June  SO.  1977, 
up  to  and  Including  November  96,  1870,  the 
">pellee  was  enUtied  to  a  salary  at  the  rate  of 

',000  per  annum,  or  at  the  rate  of  $3,800  per 

m,._      _.     jj     ^^ 

__  entitled 

the  salaiT  of  $8,000.  notwithstanding  the 

ibsequenl  legislation  above  referred  to. 

We  cannot  concur  in  this  view.    The  Act  <4 

me  17,  1880,  fixing  the  siuiubI  salary  of  ap- 
pellee at  $8,000  was  not  a  contract  Uuit  Uw 
salary  should  not  be  reduced  during  Us  term 
of  office.  Arf{m-T.At.,10How.,4oa.  Norwaa 
there  any  provision  of  the  Constitution  which 

forbade  a  reduction.    OUtOen  v.  .*" * 

Wall.,  434  [SOU.  &.,  ZX.,  6J»]. 

Congress  therefore  could,  without  me  viola- 
tion of  any  contract,  reduce  the  salary  of  appel* 
lee,  and  bad  the  constitutional  power  to  do  so. 

Certain  well  settled  rules  of  interpretation 
are  applicable  to  this  case.  One  is  that  a  legis- 
lative Act  is  to  be  Interpnled  according  to  the 
intention  of  the  leg^ation  apparent  upon  lis 
face;  ITftti'iMDn  v.  i>iand,2  Pet, 827;  another 
that,  if  possible,  effect  must  be  given  to  every 
clause,  section  and  word  of  the  statute ;  Bacon  a 
Abr.  Statute  I.,  2;  Auttor'*  date,  11  Ooke,  SSo. 
S4a;  Potter,  Dwar.,  104;  Optittonaft/uJuaUem, 
32  Pick.,  071 ;  and  a  third,  that  where  two  Acta 
are  in  Irrecondlable  conflict  the  later  repeals 
the  earlier  Act,  even  though  there  be  no  expreaa 
repeal.  IfeOai  v.  Smith,  1  Black,  400  [M  U. 
8.,  XVn.,8I8]:P:  JlT.  lynm.  11  Wall.,le  [78 
U.  8.,  XX.,  lOSj;  Btd&iek^.  mivryUiUe,  35l1: 
U.  8.  V.  /nM'n.'O  McLean,  178;  Witt  v.  Am,  4 
Wash.,  ni;  Bntton  v.  CemmotuMOM.  1  Cosh., 


e  year,  and  to  declare  that  the  sum  so  appro> 


y  ambigul^  and  no  room  for  con- 

We  cannot  adopt  the  view  of  appellee  nnleaa 
I  we  eliminate  from  the  statute  the  words  "  in 
I  fuU  compensation,'  which  Congress,  abandon- 


ib.Google 


Unmi)  Statu  t.  Httcheu., 


Idc  Oie  long  naod  form  of  the  approprUtloD 
AcU  bu,  «  inAuMa,  biMTtod.  Our  duty  Is 
%a  glre  them  affect  'Vrtaen  Congreai  bu  mid, 
that  the  mm  mppr^iriated  aball  M  in  full  com- 
peuatloD  (d  Ine  lervicea  ^  the  appellee,  we  oui- 
mt  as  that  ft  shall  not  be  In  full  compensation, 
and  aUow  him  a  greater  lom. 

Not  odIv  do  the  words  of  the  statute  make 
the  IntoilJot)  of  Congren  manifert,  but  that  In- 
teotloa  is  plainly  repugnant  to  the  former  stat- 
ute, which  flxee  the  yearly  salary  of  (be  0/iief 
JvOie*  at  ta,0(lO.  It  is  ImpoedUs  that  both 
Acts  should  stand.  No  ingenuity  can  recondle 
them.  The  later  Act  must  therefore  pTerall, 
and  the  earlier  Act  must,  for  the  time  corered 
by  Ibc  appropriation  Acta  above  referred  to,  be 
considered  as  anqMnded.  Th*  nnU  oT  Out 
tUmit,  tkattktjvdgmtntof&tOourtrfObiimt. 
vhieh  ffita  tlie  appi^lM  a  $alarj/  at  At  raU  of 
43,000  per  annumfromJvne  SO.  1S77,  to  Nnem- 
her  te,  1879,  mv*t  be  merted,  and  (A<  out  n- 
mandta  to  iUa  Oinirt  t^  Olaimt,  with  directiant  to 
^imitt  t/ie  ptHlim. 

True  copy.  Tert;  ™    ,_  _       ,^  _.  tt  o 

Junes  B.  McKeiuier<  Cterk,  Bnp.  Court,  U.  8. 


UNITED  STATBa,  AppL, 

t. 

CHABLES  MITCHELL. 

{See  B.  C  Repoiter^  ed.,UB-190.) 

Appropriation  Act— (^set  ^,  on  lalariei. 

Bj  IheBeviSBdBtatutaatheMlaTtMof  Inlerptet- 
«n  were  flxadatHOOpersanum.  rorllTer»n<l>ir- 
IdB  the  tppeUee'i  term  of  serrlee  the  apprgprtstloo 
for  tbe  annual  p<v  of  Inlenraten  was  9800  eaiib. 
Held,  that  It  WM  the  InteoUonot  OontnMta  flz, 
IMF  mob  approprlatloD  Acti,tlHi  annual  uUiUi  of  to; 
terprelenlorUietlmeaoTeredbrthoaeAclaattHn 
W)n,asa  no  more  oan  be  lecoTeied. 
^^  [No.  860.1 

AtimMad  JTor.  K,  18S3.  £wMM  JVet.  5,  J883. 


Statement  of  tbe  case  by  Mr.  JtuUetWovOmi 

This  was  a  snh  by  the  appellee.  Charies  Hitoh- 
«n,  to  tecover  a  balance  whkh  he  claimed  to  be 
due  him  as  Indian  interpreter  at  tbe  8ai ' 
Agen^  tn  the  Staleof  Nebraska,  uader  aec 
9,010,  title  xxm.,  of  the  Revised  Statutes. 

Tfaat  section,  and  sectloo  3,078,  wbicb  con- 
stitutes part  of  tbe  same  title,  and  also  relates  to 
tbe  compensation  of  Interpreters,  are  as  follows: 

Sec  aVTO.  "Tbe  salaries  of  ioterpretera  law- 
tuUj  employed  In  tbe  aervioe  of  tbe  United 
State  In  Oregon,  Utah  ud  New  Mexico,  sbaU 
be  $900  ft  year  each,  and  (rf  all  I 
wbMe,  9400  a  year  each." 

Sec  SOTO.  "The  aeveral  coi 
scribed  by  ihU  title  shall  be  ii 
umenis  aod  allowances  wbateoerer.' 

It  appean  from  the  flodings  of  tbe  Court  of 
Claims  that  tbe  ^ipelleewas  an  interpreter  at 
the  Santee  Indian  ag«icy  in  the  Btate  of  Ne- 
braaka,  duly  appdnted  under  section  3008  of 
the  Revised  Sututce,  and  that  he  held  tbe  ollloe 


During  all  this  time.  Instead  of  the  salurof 
(400  per  annum,  as  provided  In  section  BOTO,  he 
was  paid  only  at  the  rate  of  $800  per  annum, 
for  wbicb  he  gave  a  receipt  In  full  for  his  serv- 

._._   n ^._,__    '—-(i  that  sum 

during  bis 
term  of  service. 

The  appellee,  contending  that  he  wse  entitled 
to  a  salary  at  the  rate  of  t400per  annum,  brought 
this  suit  to  recover  the  difference  between  Lis 
salary  at  that  nte  and  the  sum  which  he  was 
actually  paid.  The  Court  of  Claims,  adopting 
the  views  of  tbe  appellt 
in  his  favor  for  |3^.  88, 
Stales  appealed. 

Meurt.Tbom^m  Kmeaam,  Ant.  AUy-Qen., 
and  Jobn  8.  Blsir,  for  appellant. 

Xr.  Oeorse  A.  KiB^,  for  appellee. 

Mr.  JiMtfee  Woods  delivered  tbe  oidntovof 
the  court; 

It  U  contended  on  behalf  of  the  United  States 
that,  by  the  Rppropriatlon  AcU  which  cover  tho 

— .-J  > ^f.i.u ""clnimscompcnsn- 

irpoee  to  suspend 
)  of  the  Revised 
Statutes,  and  to  reduce  lor  that  period  tbe  eol- 
ariea  of  the  appellee  and  other  inlerprelcrs  of 
tbe  same  class  from  %4M  to  9800  per  annum. 
We  think  this  contention  is  well  founded. 

The  law  flsing  the  salaries  of  Interpreters,  ss 
found  in  section  9070  of  tbe  Revised  Statutes, 
was  flnt  passed  in  the  Indian  appropriation  Act 
of  February  27, 18S1.  9  Stat,  at  U,  687.  That 
Act  appropriated  a  gross  nun  for  the  pay  of 
Interimlen  authorlied  by  tbe  Act  of  June  80, 
1884,4  Stat,  at  L.,  TSS,  and  declared  that  the 
salaries  of  tnteri»eten  employed  in  certain 
named  Territories  should  be  $900,  aod  in  all 
others  $400  per  annum.  From  the  passage  of 
that  Act  down  to  the  passage  of  (he  Indian  ap- 

nrlatlon  Act  of  March  8, 1877,  10  Slat.  U 
71 ,  the  appropriations  for  the  salaries  of  In- 
terpreters were  made  at  those  ntet.  Tbe  Act 
last  mentioned  spedflcally  araropriated  for  the 
pay  of  Indian  interpreters  the  uniform  sum  of 
|800  each.  This  ooniae  of  I^Uatlon  was  con- 
tinued for  five  consecutive  years,  until  the  pas- 
sage of  the  Indian  apNopriation  AcCof  May  17, 
IWS,  89  Stat  at  L.,  «8,  wbicb  apiwDiHiated  the 
gtoSB  aum  of  $90,000  f(»  the  payment  of  necea- 
Bvy  interpreters,  to  be  distributed  in  tbe  dis- 
cretion of  the  Secretary  of  tbe  Interior,  and  re- 
pealed section  9070  of  Uie  Revised  Statutes.  A 
like  ^lpropriBtlon  was  made  in  the  same  terms 
by  tbe  Indian  appropriation  Act  of  March  1, 
1888.  89  Stat,  at  L„  4S8. 
An  examination  of  Ibis  l^ldation,  espedally 


ing  tbe  Act  of  March  8,lS81,wbIcb  are  allsimilar 
in  tbelr  providons,  wiU  gmvIt  reveal  the  pur- 
pose  of  ConereM.  The  Act  of  March  8. 1877, 
opens  with  this  provision:  "That  tbe  ibllow> 
Ing  sums  be  and  tbey  are  herebr  ^nropriated 
*  *  *  for  the  pun>OM  of  paying  tbe  current 
and  contingent  expenses  of  tne  Indian  Dnwrt-  ..^ni 
ment  and  fidfllllng  ttaXr  stipulations  with  tbe  1'^*"' 
varioBS  Tribes.'    »   •   * 


i  by  Google 


ScpitEMB  CouHT  or  THX  UniTKD  Btates. 


"  For  tii«  pay  of  Mveaty-slz  Interpreten,  u  i 
foIlowB;  •  •  •  Beren  lot  the  Tribcfl  in  Ne- 
braska, to  be  assigned  U>  such  sgendei  as  tbe 
SecretBTV  of  the  Interior  ma;  direct  at  (300  per 
annum,  »S,100." 

Aflcr  the  speciflc  approptlaiioD  for  Mlanes 
of  interpreters  the  following  clause  appears : 

"For  additional  pay  of  said  interpreters  to  be 
distributed  in  the  discretion  of  tbe  Secretary  of 
tbe  Interior,  f  6,000."  All  the  subsequent  Id- 
dian  approprladoD  Acts  down  to  and  including 
tbe  Act  of  Hatch  8,  IBSI ,  make  in  tbe  samclao- 
guage  tbe  mme  appropriation  for  salaries  of  in- 
terpreters, and  contain  a  aimilar  clause  for  their 
adaltional  compensation. 

We  tind,  Iherefore,  tbis  state  of  legislation: 
by  tbe  Revised  SUttutes,  tbe  salaries  of  inter- 
preters were  flzed,  some  at  UOO  and  some  at 
|S00  per  annum,  with  a  provision  that  such  com- 
pensation should  be  in  full  of  all  emoluments 
and  allowances  whatsoever. 

By  tbe  Acta  in  force  during  fbe  appellee's 
term  of  service  tbe  appropriation  for  tbe  annual 
pay  of  interpreters  was  «300  each,  and  a  large 
sum  was  set  apart  for  their  additional  compel^ 
■ation,  to  be  distributed  by  the  Secretary  of  the 
Interior  at  his  discretion, 

Tbis  course  of  legislation,  which  wa  . 
silted  in  for  Ave  years,  distinctly  reveals  a  change 
in  tbe  policy  of  Congress  on  this  subject,  name- 
ly: that  instead  of  establishing  a  salar;  for  in- 
terpretets  at  a  Szed  amount,  and  cutting  off  all 
other  emoluments  andaUowancea,  Congress  in- 
tended to  reduce  tbe  salaries  and  place  a  fund 
at  the  disponl  of  the  Secretary  of  the  Interior, 
[1501  from  which,  at  bis  discretion,  additional  emol- 
uments and  allowances  might  be  given  to  the 
interpreters.  The  purpose  of  Congress  to  sus- 
pend the  law  Sxing  the  salaries  of  inierpreteit 
In  Nebraska  at  |4(n  per  annum,  is  Just  as  clear 
as  its  purpose  to  suspend  the  section  forbidding 
anv  further  emoluments  and  aUowances.  Our 
opinion  Is,  therefore,  that  tbe  intention  of  Con- 
gress to  fix,  by  the  appropriation  Acts  to  which 
we  have  C(dled  attention,  the  annual  salaries  of 
Interpreters  for  the  time  covered  by  those  Acts 
at  1800  each,  is  plain  upon  the  face  of  the  stat- 


ofCougress  as  expressed  in  tbe  statutes.  Wheth- 
er a  simple  failure  by  Congress  to  appropriate 
any  or  a  aufnclent  sum  to  pay  tbe  salary  of  ~  ~ 
ofScer  filed  by  previous  law  u,  of  itself,  on  ( 
presaioa  of  purpose  by  Congreas  to  reduce  the 
salary,  we  do  not  now  decide.  That  Is  not  tbis 
case.  On  the  coatrary,  in  thia  case.  Congress 
has  in  other  ways  expressed  its  purpose  to  re- 
duce for  the  time  being  the  salaries  of  the  in- 
tcrprctera. 

This  purpose  Is,  of  course,  irreconcilable  with 
the  provisions  of  the  Revised  Statutes  on  the 
same  subject,  and  those  provisions  must  be  con- 
sidered as  having  been  suspended  unli]  they 
were  flnallv  repealed  by  the  Act  of  Hay  17, 
18B2.  As  the  appellee  has  been  paid  in  full  bis 
snlnry  ss  fixed  by  the  later  Acts,  which  were  in 
force  before  and  during  and  continued  in  force 
after  bis  term  of  service,  he  has  no  cause  of  ac- 
tion against  the  United  Sutcs.  II  Mlow  that 
UltjvJgmMt  oftha  Courtof  Claimiin  hit/a — 
must  is  rtPtrmt,  and  itUm  oriertd. 


CHARLBB  E.  HOTET  AND  WnXIAU  P. 
DOLE.  AppU., 

AUGUSTINE  R.  HoDONALD  aud  WILL- 
IAM WHITE. 
(Sees,  a,  Beporter^  ed^  VO-Vt.) 

ParUf  to  appeal— lorrtdion  tf  d««r««— rf«erw 
dittottimg  JiyunetiMi — ^tet^  vritef  error. 


Oatk,  Sup.  Onut,  D.  8. 


enied  by  tbe  or<UDarr  rules  tbat  relale  toawper^ 
»tAti»  of  eieoutton,  but  \ij  those  prlnolpleB  anit 
rules  whloh  relate  to  cbanoary  pmceedlogi  eidu- 

leKhera  decree  for  an  InJuocUon,  nor  a  decree 


Ively. 


Argfud  OeL  10, 1S83.       Deeided  Not.  B,  1883. 

LPPEAL  from  the  Supreme  Court  of  the  Dla- 
trict  of  Columbia. 
The  history  and  facts  of  the  case  very  fully 
appear  in  the  opinion  of  the  court. 

Mtmn.  Q«o.  F.  Edmimd*,  CAw.  W.  Bar- 
nor  and  T.  J.  Durant,  for  appellanU. 
Mmn.  Conway  Boblaaoa  and  &  WO- 
«r,  for  ^ipeltees. 


bill  in  the  Supreme  Court  trftfae  I 
Columbia  to  restrain  him  from  collecting  the 
money,  and  to  have  !t  made  subject  to  Ua&bts, 
making  one  White  also  a  defcDdant.  who  claimed 
to  have  purchased  tlie  claim.    A.  restraining 


ibaequentlr  a  preliminary  in]«nc- 
— ' to  tbe  ptsyer  of  the 


iquentlr  a  | 
accoraiog 


was  appomted  a 

he  money  until  the 

of  the  court.  In  the  n 


tion,wasKnu)ted  according  to 
bill,  and  Qeorge  W.  Riggs  wa 
ceiver  to  collect  and  hola  the 


penaation  for  tlielr  aerrices  In  aiding  the  prose- 
cution of  tbe  claim,  and  pniying  that  the  lim 
might  be  established,  and  that  tbe  defendants 
might  be  enjoined  from  collecting  or  receirtng 
more  than  three  fourths  of  the  award.  A  pre- 
liminary injunction  was  also  granted  in  accord- 
ance vrfth  the  player  of  this  UU.  On  the  lOlh 
of  February,  1870  the  following  conteotdeciMk 
or  order,  waa  made,  to  wit; 

U.S. 


ib.Google 
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"  In  the  Supreme  Court  of  the  BUtrict  of  Co- 
lumbia. 

ThonsB  J.  Phelpt,  Aa^gaoe,     *] 

«.  I  In  Equity. 

A-uguatine  RHcDonald  uid  WUl-  f  No.  8810. 
l&m  White.  J 

This  cauae  came  on  to  be  further  heard  on 
this  l6th  day  of  February,  A.  D.  1870;  and 
(herenpoD,  and  upon  consldenlloD  thereof,  and 
with  the  consent  of  the  parties  to  this  suit,  and 
of  Charles  E,  Hovey  and  William  P.  Dole, 
parties  complainant  in  a  certain  cause  in  equity 
In  tills  court,  numbered  S937,  against  the  same 
defendants,  and  claiming  one  fourth  of  ttie 
award  in  the  proceedings  mentioned. 

Il  is,  this  I6th  day  orPebruary,  A.  D.  1875, 
riBSl  ordered'  adjudged  and  decreed: 
^  1.  ThattherestraininKorderaheretoforemade 

In  both  said  causes  are  hereby  vacated. 

3.  Thai  tlie  decree  made  in  this  cause  on  the 
88th  dayof  Docember,  A.  D.  187*.  appointing 
George  W.  RigES,  Esq.,  receiver,  and  granting 
a  provisional  injunction,  is  modified  as  follows, 
m'z..-  that  tbe  defendant,  William  White  may 
receive  Trom  tlie  agents  of  the  British  Qovem- 
ment  the  one  half  of  the  net  amount  of  the 
sward  In  the  proceedings  mentioned,  free  and 
discharged  of  all  claims  of  the  plaintiffs  In  both 
the  causes  above  mentioned,  to  enable  the  ssid 


of  this  claim;  which  sum  of  one  bait  of  mid 
award  the  court  finds  to  be  the  reasonable  ex- 
pense incident  to  the  prosecution  of  the  said 
cinim  by  snld  defendant  A.  R.  McDonald  before 
said  Mixed  Commission,  exclusive  of  said  claim 
■of  Hovey  &  Dole, 

8.  That  the  remaining  half  of  the  net  amount 
«f  said  award  shnll  be  paid  to  the  said  George 
Vf.  Riggs;  and  It  is  ordered,  adjudged  and  de- 
creed Uiat  the  defendants  shall  execute  all  such 
«rders,  receipts  and  acquitlaoces  necessaiy  (o 
enable  the  said  QcorKe  W.  Riggs  to  collect  the 
some.  And  the  said  George  W.  F 
hold  the  said  half  of  the  said  award  subject  to 
the  claims,  liens  and  rights  of  the  said  Charles 
E.  Hovey  and  William  P.  Dole  and  of  theplaint- 
ifl  in  this  cause,  to  be  determined  by  the  further 
decree  of  this  court  in  this  cause  and  in  the 
cause  of  said  Hovey  &  Dole  hereinbefore  men- 
tloned.  It  Is  further  ordered  that  saldreceiver 
be  directed  to  invest  the  moner  so  placed  in  his 
liands  in  bonds  of  the  United  State*  or  In  8^V* 
Ixinds  of  the  IMstrlct  of  ColumUa  gnarantiea 
by  ttiB  United  Stales,  as  he  may  deem  beat  for 
the  interest  of  tbe  parties  concerned,  and  tlial 
a  copy  of  this  decree  be  filed  In  the  last  men' 
tioned  cause." 

This  decree  was  carried  out;  the  money  was 
collected  from  the  agent  of  the  British  Govern- 
nieut,ane  half  of  it  being  received  by  Mr.  Riggs, 
ns  receiver,  and  the  suits  progressed  in  due 
course.  Both  bills  were  demurred  to  and  both 
<lcniurrers  were  sustained,  and  tbe  bills  dis- 
missed by  the  court  in  Spedol  Term. 

In  the  case  (Kt  Hovej/  and  IMe  a  decree  was 
entered  on  Thursday,  the  94th  of  June,  1B7S, 
{1B4J  simply  decreeing  that  the  demurrer  to  the  bill 
be  sustained,  and  that  the  bill  be  dismissed  with 
coats.  An  appeal  to  the  General  Term  was  en- 
tered the  same  day  on  tbe  minutes  of  the  court 

On  Monday,  tbe  SSth  of  June,  187S,  the  de- 
cree wu  amended  by  adding  thereto  the  clause, 
1W0.H. 


"That  the  receiver  appointed  In  thlscftuse,  and 
fa)  Pluijn  T.  McDonald  [^  McAith.,  S70J,  Ko. 
8,910,  be  directed  to  pay  the  funds  belonging 
to  said  cause  to  the  said  defendants,  HcDonald 
and  White,  or  order,  and  thereon  said  receiver 
shall  be  discharged:"  and  at  the  same  time  a  de- 
cree was  entered  In  the  suit  of  Phelps,  assignee, 
that  the  demurrer  be  sustained,  and  the  bill  dis- 
missed with  costs,  and  the  same  direction  was 
Sven  to  the  receiver  to  deliver  the  funds  to 
cDonaldand  White.  An  appeal  was  entered 
in  this  case  also,  on  the  day  the  decree  was 

ndered;  but  no  appeal  bond  or  undertaking 

BS  filed  in  either  case  until  tbe  13th  of  July. 

Boon  after  the  entry  of  the  last  decree,  and 

1  tbe  same  day,  a  copy  of  it  was  served  on  the 
receiver  by  the  attorney  of  McDonald  and 
While,  and  tbe  fund  in  his  hands,  then  consist- 
ing of  district  bonds,  was  demanded  of  htm: 
but  before  he  delivered  the  bonds,  the  attorney 
of  Hovey  and  Dole  appeared  and  gave  bim  ve^ 
bal  notice  that  an  appeal  had  been  taken,  and 
insisted  that  It  was  a  tapenedta*  of  the  decree. 
Thereupon,  the  receiver  and  the  attorneys  re- 
paired to  the  court,  and  the  receiver  asked  the 
Judge  what  he  should  do,  and  was  simply  told 
■ "  obey  the  decree;  the  complainants'  aiiomey, 

the  tame  time,  offei 

named  by  the  court  01 „_  

then  deuVered  the  bonds  to  the  defendants. 

In  the  case  of  i'Mpi,ttae  bankrupt  aidgnee, 
tbe  decree  of  the  Special  Term  was  aftowarda 
affirmed;  but  in  that  of  Hovey  and  Dole  the  d«- 
ciee  of  the  Special  Term  vnw  teverscd,  and  the 
counsel  for  the  complainants  obtained  an  order 
on  the  defendants  to  pay  bock  into  court  the 
money,  or  funds,  which  they  had  obtained  from 
tbe  receiver.  Failing  to  do  this,  they  were  ad- 
judged in  contempt,  and  a  decree  pro  amfetio 
was  entered  agaliM  them.  Thereupon,  the 
complainants  obtained  an  order  on  the  receiver 
to  file  his  account;  and  this  being  done,  and  It 
appearing  there^  that.  In  obedience  to  the  de-  riKKi 
cree  of  the  Special  Tenn,  he  had  delivered  the  '^'""^ 
fund  to  tbe  defendants,  the  account  was  referred 
to  an  auditor,  and  the  complainants  filed  excep- 
tions thereto  on  tbe  ground  that  he  bad  d»- 
Mvcred  up  the  funds  without  due  authority. 
The  auditor  took  testimony  as  to  tbe  circum- 
stances of  the  appeal,  the  notice  given  to  the  re- 
ceiver, and  bis  conduct  In  the  matter,  and  re- 
ported  that  la  his  opinion  tbe  receiver  bad  only 
done  bis  dutv.  This  leport  wa*  confirmed  t^ 
a  decree  of  the  General  Term,  andfrom  that de> 
cree  the  present  appeal  was  taken. 

The  first  matter  to  be  determined  is  the  motion 
on  tbe  part  of  the  receiver  todismiss  the  appeal 
for  the  reason  that  he  was  not  a  party  to  the 
suit  This  motion  cannot  prevoil.  The  pro- 
ceedings instituted  by  tbe  order  requiring  the 
receiver  to  file  his  account,  and  the  subsequent 
reference  of  that  account  to  an  auditor,  and  tbe 
exceptions  thereto,  were  alldirected  against  the 
receiver  for  the  purpose  of  rendering  nim  per- 
sonally responslbleiorthe  fund  wfaicli  had  been 
placed  Inbishands,  and  which  be  had  delivered 
over  in  obedience  to  the  original  decree.  It 
was  a  side  Issue  In  the  cause,  in  which  the  com- 
plainantfon  the  one  side  and  the  receiver  on 
theotherwere  realand interested  parties.  The 
decree  confirming  the  auditor's  report  was,  aa 
to  this  matter,  a  final  decree  against  tbe  com- 
plainants and  in  favor  of  the  —"■"--     ™'- '— — 


We  have 


ib.GoogIc 


SoTBmx  CoiixT  OF  THE  UxmcD  Statxm. 


K>  often  coaddcnd  CUM  of  lUi  Mrt,  BrUiig  in- 
cHwiMly  tn  m  canae,  but  prewoting  ladapend- 
ant  lanM  la  be  detennloea  between  the  partte* 
to  tbem,  that  U  la  naatoemaxj  to  enter  Into  a 
det^led  dixnucdon  of  tbe  nibject  at  this  time. 
The  receiver,  tbonsti  ncA  a  puty  In  the  princi- 
pal mit,  waa  an  oi£«r  of  (he  conrt  appointed  Id 
the  ault,  and  wu  aprindpal  party  to  the  partic- 
ular otustion  Taised  by  tlie  proceedings  referred 
to.  It  la  only  necewary  to  refer  tosomeof  the 
casee  that  ap^y  to  the  mibject.  It  vill  be  found 
fully  dlKiUMd in mmam  v.  R.  B.C0..I  WalL, 
«5eT68U.B.,XVn.,a7S]iBu((er;Ii!{<fT.  UAer, 
n  U.a.,2«[XXia.8fl];  Tnuteav.  ff««i- 
MVft,  lOS  a.  6..  BSirziTl..  II59I;  and  mnek- 
fayv.i;.Aa>.,M1J.a,40T[XZlV.,ie6].  in 
the  case  laat  cited ,  a  decree  waa  rendered  a^init 
a  receiver,  dlr«cUng  blm  to  pay  Into  court  a 
certain  sum  of  money,  being  the  balance  found 
[1661  due  from  himontbeaettlementof  blBaccounts. 


i*  a  dlied  anthority  to  ihow  that  the  receiver  tn 
the  preaent  case,  hod  the  decree  been  walnst 
him,  could  bave  taken  an  appeal ;  and,  if  be 
woiud  have  had  a  right  to  appeal  lurely  tbe 
oppoilte  partiee  baTc  the  Kme  rl^t 

We  are  Ivonght,  tbeo,  to  omnder  the  effect 
of  the  appeal  taken  from  the  decree  of  '*~' 
Special  Term  upon  the  efflcacF  of  aald  de 
as  a  loetlflcatira  of  the  reed  vet  fn  handing  I 
to  tfie  defttidant*  Qie  fond  tn  bb  pOHe«._  . 
Toarrlveat  aaatishcto^ooncluBioD,  Itwillbe 
neoenai7.  In  the  flnt  place,  to  lake  notice  of 

the  questiDn  ai  to  "- 

Special  Tenn  to  a 
peal  waa  entered. 

Bj  the  law*  relating  to  lite  District  of  Colum- 
bia, the  Su[»eme  Court  of  IbeDlBtricthaa  Gen- 
eral Term*  and  Special  Tama,  the  latter  being 
held  by  a  aingle  jiidge,  and  proceeding  in  the 
conduct  of  cauaea  as  lilt  wveaaepaiuecourL 
R.  8.  D.  C,  sec  7S8.  The  Special  Term  ren- 
ders final  Jndgmeo  la  and  decreea;  and  any  party 
aggrieved  by  an  order.  Judgment  or  decree  Ot 
the  Spedal  Term,  if  the  merita  are  inToWed, 
may  appeal  to  the  General  Term.  BecTI3.  The 
ooiut  In  General  Tenn  la  autbralzed  to  adopt 
rule*  to  legulalo  the  tbn*  and  manner  of  mak- 
ing appeala,  and  to  preacribe  the  tenn*  and  coo- 
ditions  upon  which  Oiaj  maj  be  made.  Sec, 
770.  Sudt  rutea  bare  beoi  adopted.  One  la, 
that  execuUona  may  laaua  after  Judgment  in 
Special  Term,  unleaa  the  party  condemned  more 
to  Tacate  it  or  aet  It  aaldo  for  fraud,  deceit,  auT- 
prfae  or  lireoulailty,  or  reaort  to  a  review  of  it 
before  the  General  Term.  Rule  SB.  Another  la. 
tluU  wpeakmuM  be  brougbtwitblo  thirty  day* 
after  the  Judgment  or  decree  la  made  or  pro- 
nounced; and  that  thcrahall  not  stay  execution 
£s  between  private  paraea)  where  (he  judgment 
for  a  nedflcaum,  unleaa,  within  twe  '  ' 
after  Juannent  or  decme,  an  nndert* 
given,  wltii  aecurity,  to  aUde  bjr,  perft 
paTUM  Judgment  or  decree.    KulB  01. 

We  do  not  percdve  that  (hare  1*  anything  pe- 
culiar in  tbeae  qipeals  from  the  Spedal  (o  Uie 
General  Term  to  take  them  out  of  the  operation 
of  the  general  prlndplea  and  rules  wUck  gov- 
[15T]  ''u  appeal*  from  one  court  to  another.  0 — 
generu  rule  In  aU  caaea  (subject,  however, 
■ome  qaalllti«tlons)  is  tbst  an  appeal  auapends 
tb*  powtf  (rf  the  court  below  to  proceed  further 


of  course,  beaide*  iBMely  taking  an  uipeal,UMMe 
additlmal  thing*  must  be  done  whi^  the  law 
loqulrea  to  be  done  In  order  to  give  to  tbe  a 


peal  a  suspenalve  effect,  whether  It  be  aecorlty 
for  the  payment  of  the  claim  or  other  conditloa 
imposea  by  law. 

One  of  we  quallflcatloiia  of  the  general  rule- 
as  to  the  suap^udve  effect  of  an  appeal  i*.  that 
the  Inferior  court  may  perfect  ila  Judgment  or 
decree,  naoally  at  anv  time  during  the  Term  at 
which  It  Is  rendoed.  If,  when  an  ^^ea]  Is 
taken  ot  a  writ  of  error  la  aued  out,  tbe  recmd 
has  not  been  made  up.  It  nu^  be  made  up  la 
dueform.  Ifanyobvlonammikehasoocnned, 


it  mav  be  conecled;  as  where  the  Jury  by  u 
take  has  given  damagea  in  a  penal  acUoQ,  or  1 
given  damagea  for  a  larger  sum  than  the  d.. 
Isration  demanded,  the  plaintiff  may  enter  a 


lecanae.    Tbislnoludeaaanspeaalooof i 
er  to  ezeculo  the  Judgment  or  decree.  B 


of  the  damages  on  the  record,  after  m 
writ  of  error  is  broughL  TJdd,  Pr.,  M3.  And 
It  is  Ud  down  as  a  general  rule,  at  law,  the 
prlndple  of  which  is  equally  applicable  to 
chancery  proceedinga,  that  thoae  UitngB  wbicb 
are  amendable  before  error  brooriit,  are  amend- 
able afterwards,  so  long  as  dimlnutioa  mar  b& 
allied  and  oaUorari  awarded  :  providod.  of 
.i_.  .L_  J —  ■ idniBBt  baa  o  " 


.  tbe  court  will  entertain 
an  qipllcalioB  to  recti^  it,  even  thourii  it  haa 
been  passed  andenterea.  Where  a  decree  has 
omitted  a  direction  that  la  of  course  at  the  tiiae 
it  Is  made,  it  may  be  corrected  by  the  Insertion 
ot  that  direclion;  as  where,  In  a  creditor's  anit, 
the  decree  has  omitted  the  usual  direction  to 
take  an  account  of  the  penonal  estate.  It  waa 
ordered  to  be  inserted.  Daniell,  Ch.  Pr.,  cb. 
xxr^  sec.  T.  This  rule  Is  formulated  in  the 
8th  Equity  Rule  BBtsbllsbed  by  this  court  for 
the  govBTument  of  tbe  circuit  courts,  which  do- 
clarea  that  "  Clerical  mistakes  In  decreea  or  de- 
cretal orders,  or  errors  arising  from  any  aod- 
dentalaliporomisdon,  may,  at  any  time  before  riKai 
an  actual  enrollment  thereof,  bo  corrected  by  '■^<*"J 
order  of  the  court  or  Judge  tliercof,  upon  peti- 
tion, without  the  form  or  expense  of  a  rehear- 
ing. Such  corrections,  by  analogy  to  (he  prac- 
tice in  cases  at  law,  may  undoubudly  be  made 
after  an  ^>peal  to  taken. 

In  tbe  present  case,  the  correction  of  tbe  form 
of  the  decree  by  adding  the  direction  to  the  re- 


merdy  exprening  the  legal  effect  and  c 

quence  of  the  decree.  It  was  an  amendment 
which  the  court  below,  the  Special  Term,  waa 
competent  to  make  notwithstanding  the  uipeal. 
Tlie  terms  of  (he  injunction  were  that  the  de- 
fendant* abould  be  restrained  from  recdvlng  th» 
money  until  the  final  hearing  of  (he  cause.  Of 
course,  when  the  cause  waa  finally  heard,  and 
(he  Ull  dismissed,  tbe  Injunction  cesaed  (o  have 


collect  and  hold  (he  money  until,  and  subjert 
to,  the  further  order  of  the  court."  ItwatUier^ 
10»  U.tL 


ib.Gootj^lc 
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(ore  a  mil  iMirj  oomeqnenoe  ot  the  decree  of 

ill Iwil.  iluU  Uie  iDJDUction  alMnild  b«  dfa- 

•olved,  uid  U»t  the  receiver  sbould  be  dle- 
cluaged  and  directed  no  longer  to  wttbboldtbe 
moner  from  the  poeseedoD  of  tbe  defendenU. 
Tlie  dinolutlon  of  the  inJuDCtioti,  end  the  die- 
cbo^e  of  tbe  receiver  were  direcOoM  of  coune 
to  be  inserted  in  tbe  decree  of  dismisnl,  vmlen 
tbe  coarl  dkould  afflrmetlvcly  order  otberwiie. 
The  court  below,  tt  is  true,  ui  view  of  the  ap- 
peel,  mi^t  have  made  an  order tocontloueibe 
BiluncUon  and  to  retain  tbe  propertj  In  tbe  re- 
cdver^  baoda;  bat  that  wu  a  matter  of  discre- 
tion, to  be  enrdsed  according  lo  tbe  )aaUce  of 
tbe  case.  If  tbe  Judge  did  not  see  fit  to  exer- 
dae  it,  h  was  of  coium  to  add  (o  the  decree  ot 
fllimlTwi  Us  l^al  effect  and  consequence.  The 
making  of  Ibe  correction  without  notice  lo  the 
complaiiiaDU,  it  (uch  notice  was  requialte,  wa* 
an  irregularis  of  whidt  tbe  receiver  was  not 
boundtoknow.  WeareofopiDion,  therefore, 
that  tbe  completion  of  the  decree  on  the  ii6th 
of  June  l^  adoiDK  the  usual  direction,  was  with- 
riBM  ^  ^^  power  of  the  Specisl  Term ;  ana  tbe  rlgbl- 
^  nf  ihA  mitlm  In  thin  Kitoeal  must  be  determinei 


This  brings  us  to  tbe  question  of  the  effect  <4 
tbe  appeal  as  a  iupened«iu,  or  as  a  tuspensioD 
of  the  decree  thus  corrected.  Tbe  appeal  was 
taken  in  time,  and  verbal  notice  that  It  had  been 


before  he  b^  parted  with  tbe  funds  In  his  bando. 
At  the  same  time  he  was  served  wltb  a  cop7  of 
tbe  decree  ordering  him  to  deliver  Ihoae  fundi 
to  the  detendauts.  The  question  is,  whether, 
under  these  drcunutances,  he  paid  the  monej 
to  hi£  own  wrong,  notwithstanding  the  order  of 
the  court 

A  tuperttdta*,  properly  so  called,  is  a  sus- 
pension of  the  power  of  the  court  below  to  is- 
sue an  execution  on  the  Judgment  or  decree 
appealed  from;  or,  If  a  writ  ^  executloo  has 
issued,  it  is  a  probtbltifln  emanating  from  Ibe 
court  of  appeal  against  the  execution  of  the  writ 
It  cqieretes  from  tbe  time  of  tbe  campletloo 
of  those  acts  whlcb  are  requisite  to  call  it  into 
existence.  If.  before  tlioae  acta  are  performed, 
an  execution  bat  been  lawfully  tsstied,  a  writ 
of  tupenedtM  directed  to  tbe  omcer  holding  it 
wOl  be  neccBsan;  but  if  the  writ  of  execuUon 


neccBsan; 
n  not  only 


lawfuHj  issued,  but  actually 
eiecuieu,  were  ■»  no  remedy  until  tbe  aopeUate 
proceedings  are  ended,  when,  if  the  Jiiogmenl 
or  decree  be  reversed,  a  wilt  of  restitution  will 
beawanled.  To  remedy  the  Inconveuleeces  that 
aroae  from  an  Immediate  Isaue  of  execution  be- 
fore tbe  appellate  proceedings  could  be  per- 
fected, the  original  Judiciary  Act  of  I78«  [1 
BtaL  at  L.,  73],  provided,  and  tbe  present  Re- 
vised Statutes  now  orovide,  that  no  execution 
.  shall  issue  upon  judgments  in  tbe  courts  of  tlM 
United  States,  where  a  writ  of  error  may  be  a 
tupertedeat,  until  the  expiratloD  of  ten  ian 
after  the  judgment.  R.  8.,  1007.  This  regub- 
llon  applies  to  proceedings  in  equity  as  well  as 
to  cases  at  law.  But  it  does  not  extend  to  the 
preacDt  case.  Tbe  regulation  of  appeals  from 
the  spedal  to  tbe  General  Term  of  the  Supreme 
Court  of  the  District  is  specially  provided  for 
in  the  laws  and  rules  before  referred  to,  wblcb 
cover  the  whole  rabject.  By  these  rules  it 
UWD.S. 


Is  declated  that,  after  judgment  Is  entered  in  Um  riaO] 
circuit  oourt,  or  at  k  SpMlal  Term,  execution 
may  be  issued,  unless  Uie  par^  coodgnned 
nwre  to  vacate  or  set  it  adde,  or  reamt  to  a  re- 
view of  It  before  tbe  Gennal  Term;  but  DO  ap- 
peal shall  operue  as  a  stay  of  execution  when 
the  Judgment  is  for  a  neciflc  sum  of  money, 
unless  the  aopdlant,  with  surety,  within  twenty 
days  after  die  lu^meni  or  deoree,  exeraite  and 
file  an  undertaking  In  tbe  form  prescribed.  The 
appellants  insist  that  this  rule  makes  it  unlaw- 
ful to  issue  an  executioD  within  tbe  twen^  days. 
We  doubt  very  much  whether  that  is  the  true 
meaning  of  tbe  rule.  It  would  be  mwe  in  mO' 
ooidaooe  with  the  general  mode  of  construing 
sodi  regoladoBS  to  boM  that  tin  mtperndtoM 
does  not  take  effect  until  tlie  otmdition  is  com- 
plied with,  and  win  not  lake  effect  at  all  unless 
complied  with  dttiiog  tbe  time  limited. 

But  this  case  is  not  within  the  terms  of  the 
rule.  There  was  no  decree  for  a  spedSc  sum 
of  monqy:  there  was  no  decree  at  all  in  favor 
tA  tbe  complainants;  and  no  execution  was  ap- 
plicable to,  or  could  be  issued  in  tbe  case,  ex- 
cept an  execnUon  for  Ibe  costs  of  the  defend- 
ants. Tbe  truth  is,  that  the  case  is  not  governed 
5  the  ordinaiT  rules  that  relate  to  a  tupersnfAi* 
execution,  but  by  Uiose  principles  and  rules 
which  rdale  to  cbancoy  proceedings  exclu- 
sively. It  depends  upon  the  effect  which,  ac- 
cordW  to  the  prindplee  and  uaages  tA  a  oourt 
of  eqimy,  an  appeal  baa  upon  the  proceedings 
and  decree  of  tlw  cowt  appealed  from,  and  tG« 
doctrlnea  which  apidy  to  a  MMrasdsot  can  Mily 
be  biou^  In  by  way  of  analogy. 

In  England,  until  the  year  1713,  an  appeal 
from  a  decree  or  order  in  chancery  suspended 
all  )»oc«edings;  but  since  that  time  a  contrary 
rule  has  prevailed  there.  The  subject  was  re- 
viewed by  the  House  of  Lords  in  1807,  and  an 
Older  wa>  made  establishing  the  Tiebt  of  tbe 
Chancellor  to  determine  whether  and  how  far 
u  appeal  should  be  luspenaive  of  proceedings, 
subject  to  tbe  order  of  the  House  on  tbe  same 
subject.  See,  Palmer's  Pr.H.L.,e.  10;  [ffu^- 
em'ft  v.  Aunkv]  IS  Vea.,  181;  [Bart  v.  Mayor 
^.de.1  8  Paige,  888-880. 

In  tnis  country  tbe  maUer  it  usually  regu- 
lated by  statute  or  rules  of  court,  and  geoer- 
ally  epeakiu  an  q>peal,  upon  giving  the  secu- 
rity required  by  law.  when  security  is  required, 
suspends  furlber  proceedings  and  operates  as  a  r  lei] 
lupamdeat  of  execution.  T^ls,  as  we  have  seen, 
it  the  case  in  (he  Circuit  Courts  of  the  United 
Slates.  But  tbe  decree  Itself,  without  further 
proceedings,  may  have  an  intrinde  effect  which 
can  only  be  suspended  by  an  affirmative  order 
either  of  the  court  which  makes  tbe  decree,  or 
of  tbe  appellate  tribunal.  This  court,  in  the 
SCaw^tei-Hoiut  Qua.  10  Wall,  278  [77  U.  8.. 
XIX.,  SlSl,  decided  that  an  appeal  from  a  de- 
cree granting,  refusing  or  dissolving  an  injunc* 
Hon,  does  not  disturb  its  operative  effect  Mr. 
JutUee  Clifford,  delivering  the  opinion  of  tbe 
court,  mid:  "It  is  quite  certain  that  neither  an 
Injunction  nor  a  decree  dissolving  an  Injunction 
DMsed  in  a  circuit  court  is  reversed  or  uulliSed 
by  an  appeal  or  writ  of  error  before  the  cause 
Is  heaid  la  this  court;"  and  held  that  tbe  same 
rule  applies  to  writs  of  error  from  stale  courts 
In  eqi^ty  proceedings;  and  the  decision  of  tbe 
court  was  baaed  upon  that  view  of  the  bw.  it 
was  decided  that  neither  a  decree  for  an  injuno- 
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tloD  nor  8  decree  dlnolving  an  injunction  was 
suspended  in  Its  effect  by  llie  writ  of  error, 
Dioueli  sll  tbe  requiittes  for  s  tupentdeoM  woe 
complied  with.  It  wai  not  decided  Hist  the 
court  below  bsd  no  power,  U  the  porpOMs  of 
Justice  required  it,  to  order  s  oontiansnce  of  the 
tkitm  quo  until  a  decision  ihoold  be  made  by 
the  appellate  court,  or  until  that  coturt  abould 
order  the  oontrur.  Thii  power  undoubtedly 
«iists,  and  ahoula  always  be  exerciMd  when 
ami  IrrcnKdiable  Injury  may  result  from  the 
effect  of  the  decree  as  rendered;  bat  It  is  a  dis- 
cretionary power,  «nd  its  exercise  or  non-eier- 
cise  ia  not  an  appealable  matter.  In  recofpition 
of  thifl  power,  and  for  the  purpose  of  f  acifitBting 
its  proper  exercl§e  in  certain  cases,  on  appeals 
fromtSei "- 


tunltjr  DfuMrUnB  their  rl^U,  Ui«  ancon^uded 
*~  the  decree  u  fuu  It  sffects  ttebU  preaealad  to 


circuit  courts, UiLs  court  b;  an  additic 
rule  of  practice  in  equity,  adopted  In  October 
""    (gee.XX.,919],decl8redthat"When 
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(&ion  of  Uie  caoae,  he  may,  in  his  diacretloD, 
the  time  of  such  allowance,  make  an  orders— 
pending  or  modifying  the  injunction  during  the 
pendency  of  the  appeal,  upon  such  terma  as  to 
Dond  or  otherwise  sh  he  may  consider  proper 
for  the  security  of  the  rights  of  the  opposite 
[16S]  y^j"  (Rule  »■)  Of  course,  where  the  power 
U  not  exercised  by  the  court,  nor  by  the  Judge 
who  allows  the  appeal,  the  decree  retains  fis 
intrinsic  force  and  effect 

Applying  these  principle*  to  the  pres 
ft  Is  clear  that  the  force  of  the  decree 
affected  by  the  appeal,  although  it  was  in  the 
power  of  tlie  Special  Term  to  tiave  continued 
the  injunction  and  to  hSTe  retained  the  fund  in 
Its  con  trol  in  the  hands  of  the  receiver  had  it  seen 
fltiodoso.  Judging  onlT  from  what  appeals  in 
(he  record,  we  cannot  refrain  trou  Mnng  that, 
in  this  case,  the  latter  course  would  bave  been 
eminently  proper.  It  wotild  hare  protected  all 
parties  and  produced  in  juiy  to  none.  Butlfthe 
court  failed  to  do  what  it  might  propeilv  have 
done,  such  failure  ou^t  not  to  be  Tidied  upon 
the  receiver,  who  was  the  mere  instrument  and 
hand  of  the  court,  and  subject  to  its  order.  It 
was  his  duty  to  obey  the  decree  as  made. 

Thit  (MrposH  ^  tlU  cow,  and  regret  that  tAt 
decree  apjialedfivm  ihould  b*  itflrmed,  and  I'i  i$ 
*o  ordered. 

True  oopf.   Test : 

Janua  H.  UoKeniier,  (Seek,  Sup.  Oautt,  U.  B. 

Ctt«l-mD.a,Ni. 


AimiE  LOUIS, 

e. 

TRUSTEES    OP   BROWN    TOWNSHIP, 

DELAWAEE   COUNTT,  OHIO. 

(Bee  B.  a.  BeiNirter^  ed..  Ut-Ua.) 


1.  One  who  pDrchaaea  bonds  afur  maturltr,  and 


wbom  the  pnrohase  Is  made.  Is  bound  b7  that  Judf- 

&  A  Jodfrneotlna  mmdsntM  cue,  sa  to  dia  Id. 
TSUdt^  of  certain  bonds.  Is  ooncluslve  in  a  subev. 
euoa t  aotlon  a«  to  the  quortloD*  decided,  oD  the  ur- 
a«s  sod  their  prlTlas,  In  a  subBMuent  UUsatloD. 

A  Is  ohanoery  aulU,  adverse  ibteieats  ■•  between 

oivdateDdsnta  way  tie  passed  upon  and  deoidad; 

the  pertlee  bsve  had  B^bearinc  and  an  o] 

tfie  eourt  and  passed  upon  bT  It 

SiOmitled  Oct.  U,  1883'.    Decide  Sot.  S,  J883. 

TN  ERROR  to  the  Circuit  Court  of  the  United 
X  States  for  the  Northern  District  of  Ohio. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court.  See,  slso  JloppU  v. 
7rv4teet  0/ Broun  Tmriuhip,  13  Ohio  St.,  811; 
ffojmle  V.  Hippie,  83  Ohio  St.,  118. 

Me*art.  Oeo.  Hokdly,  E.  H.  Johneon 
and  Edwkrd  Colston,  for  plaintiff  in  error. 

Meter*.  0.  H.  Seribnerand  J.  S.  Joncn, 
for  defendants  In  error. 

Mr.  JueHet  HHi'i"  delivered  the  opinion  of 
the  court; 

This  is  an  action  on  bonds  and  Interest  cou- 
pons thereto  attached, signed  by  the  Trustees  of 
Brown  Township,  payable  to  the  Springfield, 
Mt.  Vernon  and  Pittsburgh  Railroad  Compnny, 
or  its  assigns,  on  the  flrst  day  of  October,  IHTl, 
and  dated  April  30,  IBSS. 

The  pUntiff  says  ahe  is  the  owner  and  hold- 
er of  the  bonds  and  coupons,  and  in  explana- 
tion of  her  title  alleges  that"After  execution 
and  delivery  of  Mid  note  to  said  railnuy  compa- 
ny a*  aforesaid,  and  in  the  year  1854,  tbe  said 
railroad  company  did  indorse  and  deliver  siiid 
note  and  the  coupons  thereto  attached  to  Brown, 
Collins  and  Brown,  and  that  said  Brown,  Col- 
lins and  Brown  afterwards  indorsed  and  deliv- 
ered aatd  note  and  coupons  to  Richard  B.  Hop- 
ple, and  Richard  B.Hopple  afterwards  indorsed 
and  delivered  said  note  and  coupons  to  the 
plaintiff,  who  now  holds  and  owns  the  same." 

The  defendants  for  answer,  among  other  IlSil 

latters,  filed  two  pleas  of  a  former  adjudica- 
tion. In  which  the  bonds  were  declared  to  be 

Hd,  and  rely  upon  these  In  bar  of  the  action. 

The  flrst  of  these  pleas  called  defense  No.  8, 

la  out  a  suit  by  one  Hlmm  Hippie,  plaintiff, 
against  the  Trustees  of  Brown  Township,  Rob- 
ert B.  Hopple  and  others,  la  which  be  ailleget 
himself  to  be  the  owner  of  real  estate  Incum- 
bered by  a  mortgage  to  secure  the  payment  of 
the  bonds  on  which  the  presentsuit  is  Drought, 
and  that  sold  defendants,  among  whom  was  the 
Richard  B.  Hopple  from  whom  plaintiff  In  this 
suit  purchased  uie  bonds  aforesaid,  asserted  a 
claim  to  bit  land  on  account  of  said  mortraiee. 
The  plea  further  alleges  that  the  botders  M  the 
bonds,  among  whom  was  Richard  B.  Hopple, 
filed  their  answer  and  cross-bill  allcjdng  the 
bonds  and  mortgage  to  be  valid,  and  pnv  that 
the  bonds  and  mortgage  might  bedeclared  to  be 
valid,  and  for  a  decree  of  foreclosure  of  the 
:,  and  that  In  sold  cRM8-bIl1  said  Ricb- 
[opple  set  up  as  the  foundation  of  hit 
prayer  for  relief,  his  ownership  of  the  identical 
bonds  now  set  forth  in  this  action.'  In  tbe  suit. 


Kon.— Haodamus  to  eomnel  rttu,  town  er  eounlH 
«n  lew  tax  to  pw  bonds  or  Mertm  on  bondt  Boe 
noCs  to  The  Haroi  v.  D.  B..  n  O.  fl^  ZIX„  nt. 


on  tbe  mortgage,  which  was  finally  oppeakid 
to  the  Supreme  Court  of  the  State,  Hopple  and 
the  other  bondholders  failed  and  were  adjudg 
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thoritj  in  the  Tnutecs  of  Brown  Township  to 
bnM  (be  bonds.  To  this  suit,  the  Tnuteea  of 
Brown  Township  snd  Kichsrd  B.  Hopple  and 
other  bondboldets  were  parties. 

The  second  p)m  seta  forth  an  application  by 
lUchaid  B.  Hopple,  in  bis  right  as  owner  at 
tbeae  bonds,  for  a  writ  of  mandomiu  from  the 
Supreme  Court  of  Ohio,  to  compel  the  Trustees 
of  Brown  Township  to  \evj  s  tutopey  the  in- 
terest on  said  coupons.  To  the  altematfTe  writ, 
the  Trustees  answered,  denying  the  ralidi^  of 
the  bonds,  and  the  court  decided  that  the  lup- 
posed  bonds  and  oonpons  were  iMued  witlaout 
any  te^  anthorily,  and  without  any  i 
to  take  stock  In  the  nllroHd  company 
they  were  delivered,  and  gave  judjiment  for 
costs  against  said  Hopple. 

Hie  plea  also  avers  that  ssid  bonds 
transferred  to  Annie  Louis,  plaintiff  until  long 
after  sold  bonds  and  coupons  were  due. 
[160]       To  these  pleas,  demurrers  were  Sled  end 

demurrers  overruled,  and  pl^ntlfl  not  desiring 
or  plead  further,  Judgment  was  ren- 
<r  defendant. 

Tlie  error  assigned  by  plaintiff  Is  the  overrul- 
ing of  these  demurren. 

We  think  the  court  was  right,  upon  the 
Idainest  principles  of  jurispnidence. 

The  case  Is  unembarrassed  by  the  doctrine  of 
ionafldt  purchaser  of  negotiable  securities,  be- 
cause the  bonds  were  overdue  in  the  hands  of 
Richard  B.  Hopple  when  the  suit  of  Hippie 
against  him  and  others  to  have  them  declared 
void  was  commenced,  the  bonds  faUing  due 
Octoberl,  18T1,  and  the  sultcommenoed  Oclo> 
her  18  of  that  year,  and  the  cross-bill.  In  which 
Hopple  sonxht  to  enforce  the  bonds,  was  comr 
inenced  April  S.  1878.  The  bonds  were,  there- 
fore, past  due  during  the  whole  period  of  that 
litiration  in  wbkh  they  were  adjudged  to  he 
void  in  Us  hands. 

As  regards  the  action  of  fiia»dannu  whUe 
the  boDiu  were  not  overdue,  at  the  time  of  the 
ludgment  against  Hr.  Hopple,  the  plea  express- 
ly avers  tbat  they  were  overdue  when  plaintiff 
LouisbecameUieir  owner,  andassheallegesln 
her  declaration  that  she  bought  them  of  Hopple, 
It  follows  that  they  remained  in  his  hands  from 
the  date  of  the  juagment  onmoMlamtM  sg^nn 
himuntn  they  became  peat  dne.  lliis  follows 
also  from  the  fact  that  be  asserted  ownership  of 
tliem  after  they  were  due  in  the  cross-bill  to 
Hippie's  suit. 

The  plaintiff,  therefore,  holding  under  Hop- 

Sie  by  a  purchase  made  after  the  bonds  were 
ue,Bnd  sf  ter  the  Judgment  In  which  they  were 
decided  to  be  void  in  bis  hands.  Is  boiuid  by 
that  judgment,  unlna  something  can  be  shown 
whidi  tsices  the  case  out  of  the  ceneral  rule. 

In  the  mandamiu  case  the  plaiDliff  was  the 
owner  of  the  bonds,  and  the  present  pUndff  la 
bound  by  Hie  privity  of  a  subsequent  holder  of 
them.  The  defendants  In  Uiat  case  are  the  de- 
fendants in  this,  so  tlist  the  action  is  now  be- 
tween parties  00  whom  that  judgment  Is  blnd- 


It  Is  easy  to  see  why  the  statute  should  de- 
clare that  where  a  party  has  had  a  recovery  of 
what  he  claims  by  a  writ  of  mandamtu,  the 
other  party  should  not  also  be  harassed  by  an- 
other action  for  the  same  demand.  But  It  would 
not  follow  that  where  a  nandamiu  was  refused 
on  grounds  whli^  were  condusive  against  the 
rtght  of  plaintiff  to  recover  In  any  action  wliat 
ever,  tbat  the  judgment  would  not  be  a  protec- 
tion when  sucn  other  action  was  brought  Buch 

—  "■ before  nt.    The  ground  of  the 

ent  in  denying  the  mandamus  was 
Ference,  however  strong  that  in- 
ference might  be  from  the  pleadings,  as  In  the 
case  of  Slock  v.  Omrt.,  W  U.  B-Twe  [XXV., 
41)1],  but  the  court  declared,  in  the  esse  we  are 
now  considering,  in  positive  terms,  that:  "The 
said  supposed  bonds  or  undertaking  and  cou- 
pons In  the  writ  mentioned,  were  issued  by  the 
defendants  without  any  1^1  power  or  author- 
ity ••  *  and  without  any  legal  power  or 
authority  to  niake«afclBU|>poeedaubecriptlonto 
the  capital  stock  of  the  railroad  company,  and 
tbat  said  supposed  subscriptions,  and  said  sup- 
posed bonds  and  coupooa,  are  for  said  reason 
abaolutety  void,"  and  that  defendants  are  not 
estopped  to  set  up  the  Invalidity  of  said  instru- 

Here  is  not  only  a  denial  of  the  writ  of  man- 
damtu,  but  au  adjudication  that  in  the  hands  of 
Hopple  the  bonds  now  In  suit  were  absolutely 
void. 

This  court  has  rnteatedly  held  slnoe  BMlma*- 
ler-Oaurai  KendiMt  Cam  12  Pet,  014,  that  the 
proceeding  In  nandanm»  is,  when  appropriate, 
an  action  at  law  to  tecovN  money,  and  Is  sub- 
ject to  the  principles  which  (N>vem  said  actions, 
and  In  the  case  of  Biock  v.  Oomn.  [tupro],  the 
denial  of  the  writ  la  held  to  be  ctmclusive  in  a 
subsequent  actkn  as  to  the  invalidity  of  the 
bonds,  though  the  bd  that  the  decision  in  ntan- 


The  only  obtecUon  made  to  this  is,  that  whUe 
the  statute  of  Oliio  makes  a  Judgment  on  man- 
r.,^  tfamwt  a  bar  to  another  dvil  action  where  the 
I'Saj  ^^1 1,  granted.  It  does  not  so  declare  where  It 
k  refused.  The  words  of  the  slstutc  are  not  pre- 
sented to  u^  nor  any  decision  of  the  courts  of 
that  8lal«  dt«d  to  sustain  the  proposition. 
M»  tr.  8.  U.  8.,  Book  27. 


guage  of  the  Judgment,  as  In  the  present  case. 

Wears  (rf  opinion  that  the  Judsment  of  the  riSTl 
SnpraiMOourtofOhioeMabiisbedtbefactihat  ~ 
the  bonds  and  ooupcms  were  void  in  the  bsnds 

f  Hopfde,  and  the  Judgment  Is  conclusive  of 

tiat  uct  against  bis  vendee  and  privy  in  this 

Ction. 
The  same  result  must  follow  In  the  case  of 

Kppltv.  T^  Board  of  Tnt$t»aaitdRiiAardB. 
BopptaandoOttn.  It  Is  argued,  Inavoldanceot 
thu  conclusion,  that  the  board  of  Trustees  and 
Hopple  being  both  defendants  to  Hippie's  Mil, 
no  adveissry  contention  on  the  quesuon  of  the 
validity  of  tne  bonds  could  have  taken  place  be- 
tween them. 

But  this  view  of  the  case  ignores  entirely  the 
facts  that  Hopple,  In  filing  his  cross-bill  seek- 
ing U  establish  the  bonds  as  valid,  became  plnint- 
iffT  and  made  the  Trustees  defendants,  and  in 
this  manner  raised  the  issue  of  Ihdr  validity  be- 
tween himself  and  the  Trustees  diiectly,  and  It 
was  In  express  lemia  decided  sgidnst  him.  Hia 
assieee  of  those  bonds  in  the  present  action 
against  the  same  Trustees,  is  clearly  bound  by 
that  decision. 

But  if  there  bad  been  no  cro»-bIIl,  the  fact 
that  both  Hopple  and  the  trustees  were  placed 
as  defendants  In  the  suit  of  Hippie,  does  not  im- 
pair the  conclusive  chsncter  of  the  decree  in 
that  case  as  tietween  those  parties,  The  present 
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ca«e  b  pradnlT  uutlogoni  to  that  of  Cbra>ra% 
T.  OauU  Co.,  H  U.  8..  741  [XXIV.,  IWl.  ud 
wa  cannot  better  expreM  our  vfewi  of  thb  caae 


fto«m  tt«m  no  tout  wo*  ro^Mrf  ijr  &  |iI«mK(V*  0A 
tAii  queiticn,  and  no  advtnary  prwitdinfii  imm 
kad.  Tbe  answer  b,  that  in  cbancerr  aaita, 
wherepartieafireoftennadedefendantBDecanae 
tlwj  win  not  Join  as  pUinUtti,  iriioare^iMO- 


wherepartieafireoftenDiadedefendantB 

jiHUnotJoinaspUinUtti,  iriioare. 

enary  parties,  it  haa  lonK  been  aettled  that  ad- 


«TBe  intererta  as  between  co-defendaota  quit  be 
•ssed  upon  and  decided,  andiff^poHisibm* 
ad  a  hearing  and  an  omoriunil]/  a  amerting 
Mr  rigliU,  wy  art  eonavdtd  bg  IA»  deerte  as 


verae  intererta  as  between  co-defendaota  aaij  be 
passed 
nadai 

their  rt      ,     . 

fiiraia  aftett  right*  premited  to  the  eourt  and 
pamed  upon  bg  it*  decree.  It  b  to  be  obeerred, 
alao,  that  the  ren  object  of  that  suit  waa  to 
determine  the  order  <a  the  dlsDibntlon  of  the 
net  rerenuea  of  the  canal  compaDf,  and  that  the 
.,^ai  Oofconu  tratlees  were  made  defendant*  for  no 
'''^^'  other  poipoae  than  (hat  th^  might  be  bound 
bylhatdecree.  And.lastlf.aatbeaecreedidun- 


eaUoD  of  pleading,  when  it  b  clear  that  the 
— iM  was  fialrlr  made  ud  was  argued  b^  Ooi^ 
Goran's  counsel,  as  b  ahown  bj  the  thtrd  head 
of  thetr  brief,  made  a  part  of  thb  tecord  bf 


bsiM  1 


Btlpnlation. "    And  in  conclusion  the  court  sa; : 
"  It  seeuu  to  us  Tei7  clear  that  the  question  we 


are  now  called  on  to  dedde  has  been  already 
decided  bv  a  court  of  competent  Jurisdiction 
which  had  before  it  the  parnes  to  the  present 
•ait;  that  It  was  decided  on  an  bsoe  properlj 
raised,  to  which  issue  both  complainant  and  de- 
fendant here  were  parties,  and  bt  which  the  ap- 
pelLuit  here  was  actual!  J  beard  b  J  hb  own  coun- 
sel; and  that  it,  therefon,  falls  within  the  sal- 
utanr  nde  of  law  whidi  makes  such  a  dedslon 
final  and  conchulve  between  the  paities,  and 
that  none  of  the  exceptions  to  thU  rule  exist  in 
thb  caae." 

We  are  ^  opinio*  that  MA  dernvrren  leere 
properip  otarruied,  and  vfirm  the  JadgTnmt  tf 
the  OtreuitOotert. 

Mr.  Jvatiee  HAtthown  did  not  ait  In  thb 
case. 
&u«  oopT'  Tesfc  _  _ 

JamcaH.  MoKeoner.  Oert,  Bop.  ODart,D.  B. 


[1T*1  Bt  Parte: 

In  the  Hatter  of  the  BTATE  OF  PENIT- 

BTLVANU,  PaiHoner. 

(See  8.C  Baportart  ad^  ITHia.] 

Writ  efpnMbitioA    eorreeHon  ef  error. 

1.  Where  an  admlrattr  oonrt  baa  JuilaAotlOD  of 
a  vsnel  sued,  and  of  the  aubleot-iDaller  of  iha  suit, 
It  oannot  be  natnOnad  b;  a  writ  ot  proUbttlon 
-  imdecMlDBBllqueaUoiMprDperlraiiiliiKliithBt 
t,  M  a  olBim  tor  pilotage  (ces  under  a  statute  of 


u^lb^'eit 


Von.— POetM,  (Aafr  outfioHty,  Ait<««,  rteponttMl- 

Bb;  rttptmiaattn  "^ *—  "-^  — '"  ■  -*-*•  " 

■otoqae.    Bee  note  -. 

pUWoM  V.  B.,  XXUL,  ti. 


Oct.  TntiSr 

>.  A  suppoaed  eiTOr  Id  a  jndcment  ot  as  admlnl> 
tf  oouit  OQ  the  merits  of  an  aetloD  oannot  be  ini^ 
reoted  bj  prohibition,    ne  nmedri  U  anjr.  is  ttr 

'"'^  [Ho.  7.  Orig.l 

Aiyuei  Oet.  IS.  1883.        Ikdded  Not.  S.  OSS. 


Lewb  C.  CaaaldT,  Attorney -General  of  Pcnn- 
nlrania,fora  writ  of  probibitlon  lo  the  District 
(Jourt  of  the  Unilod  States,  sitting  as  a  Court 
ot  AdmirallT. 

The  petition  allies  that  said  Commonwealth 
has  established  a  pilotage  system  for  the  Port 
ot  Philadelphia,  and  the  pilots  licensed  by  tlw 
said  Commonwealth  are  subject  tu  the  control 
of  the  Board  of  Wardens  of  the  Port  of  Phil- 
adelphia: that,  by  the  Act  of  February  4, 1846, 


board;  that  bv  the  Act  of  June  8, 
it  b  proTided,  "  That  a  deduction  of  ten  per 
centum  from  the  rates  mentioned  in  section  1 
shall  be  made  when  a  veasel  b  spoken  first  by 
the  pilot  inside  ot  a  straight  line  drawn  tron 
Cape  Hav  Light  to  Cape  Heulopen  Ught;  but 
the  vessel  shsil  in  enry  sudi  case  be  eiempL 


▼easd  aa  well  as  her  master,  owner,  agent  or 
conslniee  shall  be  exempt  from  the  duty  of  pay- 
ing ^hrtage  or  halt  nilotage  or  any  penally 
w&tBoever,in  case,  ofherneglect  or  refusal  to 
do  M>;  that,  on  Apr.  S,  1881,  an  Act  of  the  Bute 
of  Debwaie  (P.  !<■>  ^  was  duly  passed,  ap- 
pointing a  Boaid  u  Pilot  Comnunloncis  for 
the  Stale  of  Debware,  with  authority  to  g;nnl 
licenses  to  persons  to  act  aa  pilots  in  the  Bay 
and  River  Delaware,  and  to  make  rules  tor 
their  cpvemment ;  that  March  S,  1883,  camo 
John  P.  Vlrden.apilotdulyllcensedandertho 
bwB  of  DeUware,  but  sot  licensed  by  the  Board 
of  Wardena  of  the  Port  of  Philadelphia,  to  act 
asA  pilot  tor  the  Portof  Philadelphia,  and  pre- 
s&ted  hb  Ubel  to  the  IHstrict  Court  of  tho 
United  States  for  the  Kastera  District  of  Penn- 


as  a  pilot  to  the  American  brie,  Charles  A. 
Sparks,  a  vessel  hound  from  Cardenas  to  PhH- 
adclphia  Feb.  28. 1888,  at  a  point  which  b  In- 
ride  of  a  straight  line  drawn  between  Cape  May 

.  ,^^.  -_ J  r, —  n_. .  .-i.  Tad  that  ibo 

90  had  been 
la  entitled  to 
moft70.33. 
being  the  amount  recoverable  under  the  bna 
of  E^aware  by  reaaon  of  the  lender  and  refus- 
al of  hb  serrices:  and  Uwieupon  the  court  al- 
lowed the  aald  libel,  and  caused  the  said  bri;;. 
Charles  A.  Sparks,  to  be  arrested  in  said  cause. 
The  said  cause  comJng  on  to  be  heard,  the  enid 
court  proceeded  to  decree  in  fovor  of  the  said 
Ubdant  tor  the  full  amount  of  ssid  ciniro.  wttli 
costs.  AndlheCommonwcalth  of  Pennsylvania 
su^ests  that  sudi  proceedings  are  without  war- 
rant of  bw,  and  in  contravention  ofthcbwgof 
the  said  Commonwealth  of  Peonsvlvania;  and 
that  the  Admiralty  Court  of  tliU  Dislria  had  no 
Jurisdiction  to  impose  on  vessels  bound  to  tl,« 
Port  of  Philadelpbb.  a  lien  or  privilege,  by 
virtue  of  the  laws  of  the  Stale  of  Delawate. 

109  V.  & . 
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Tfawcfon,  (lie  Commonw«allh  of  Femuyl- 
nnia  pnya  ft  remedy,  b;  a  writ  of  prohlUtlon, 
pn  be  uaued  ont  of  tlila  hononble  court,  to  the 
Judge  of  the  IHatrlct  Court  of  the  United 
SUkUs  for  the  Eeslem  District  of  PeniujlTania, 
to  be  directed,  to  prohibit  him  from  further 
proceeding  Id  said  cause,  and  from  proceeding 
to  make  or  enforce  anj  decree  by  execution  or 
otberwlae  in  said  cause. 

Mfitrt.  H,  O.  Ward,  M.  P.  Hmut  and 
Leiei*  C.  CtutU]/,  Attn-Oen.  ol  PennsjlTania, 
for  pctiUoner: 

If  the  district  court  has  erred  In  pronounc- 
ing the  Delaware  Statute  valid,  It  has  exceeded 
Its  Jurisdiction  io^enforcing  the  provisiona  of 
the  atatule  against  the  vessel,  and  the  writ  of 
prohibition  u  the  proper  remedj. 

High,  Extr.  L^  Rem.,  sees.  780,  781; 
QuiTnbe  Appo.  t.  ^epfe,  SO  N.  T.,  B81 ;  SlaU 
•>.  BidgeU.iBeSej.im;  U. S.  y.  Peten.tTMl., 
121. 

The  second  question  la,  whether  the  Stale  of 
Delaware  has  power  to  Impose  a  compulsory 
pilotage  law  upon  the  Forts  of  Pennsylvanta. 

The  American  law  treats  pilotage  as  a  port 
icguladon,  BO  that  a  vessel  bound  to  a  port  be- 
come! aubject  to  the  [dotage  laws  of  that  port 
wherever  she  may  be.  Smtilh  v.  CbnAy,  1 
How.,  28  ;  n»  Oi.ijta,  7  Wall.,  68  (74  U.  S.. 
XIX,  e7)i  The  AimapoNi.  L)uh.,88S;  Ooofay 
V.  Wardeat,  12  Bow.,  899;  OiUmt  t.  Ogdtn, 
9  Wheat.,  1. 

Me»tn.  ThoBuu  F.  Barard,  Hearj 
Flaadera  and  Owtit  TVUm,  ttmfro.* 

The  pHotasc  laws  of  the  aeveral  Btatea  have 


pro- 
Into 


y  between  two  Btatea, 
tnar  employ  any  puot  auly  licensed  or  author- 
ieed  by  the  lawi  of  either  of  the  States  bouod- 
«d  on  (uch  waten,  to  pilot  the  vessel  to  or  from 
such  port.'  R  S.,  aec.  4S88. 

Tk*  (Xymtiu,  9  Fed.  Rep.,  180;  8.  C,  18 
Fed.  Rep.,  846;  Th«  Ahena,  U  Fed.  Rep.,  174. 

Finally  the  district  court  had  Jurisdiction  of 
the  vcaad  and  the  subject-matter  of  the  ac- 
tion, to  witr  a  claim  for  pilotage,  TUa  claim 
it  was  coropeleot  to  hear  and  determine. 

jErportulfi^jBr,  104U.8.,52l)«XVl,8ie); 
JSr  porta  Oonton,  104  U.  B.  BIS  (XXTl,  814); 
£cfar«f  Arrr  a>.,  104  U.  a  S1B(XXVL,  81S. 


We  are  onnble  to  distlngulah  this  case  In  prin- 
ciple from  Bt  parte  J/agar.  104  U.  B.,  Q20 
iXXVI.,  816],  where  It  was  held  on  the  author- 
ity of  Ex  parte  Qor^on,  Id.  015  [814],  that  as 
the  admiralty  court  had  Jurudlction  01  the  vea- 
sel  sued,  and  of  the  subject-matter  of  the  suit,  it 
could  not  be  restrained  by  a  writ  of  prohibition 


fees;  and  the  question  Is,  whether  a  statnte  of 
1 179]  Delawara,  under  which  the  fees  are  claimed,  is 
valid.  If  valid  in  Delaware  It  Is  in  Pcnn^lva- 
nla,  and  the  court  sitting  In  Pennsylvania  U  as 
competent  to  decide  that  question  In  a  suit  of 
which  it  baa  Juiisdiction.aa  a  court  In  Delaware. 
199  I).  S. 


^ - B.102D. 

8..574(iXVL.  884). 

By  the  Act  of  March  9,  16ST,  It  Is  also 
vidra:  "The  master  of  any  vessel  coming 


The  Jurisdiction  of  Oie  court  in  Pennsylvania 
is  no  more  dependent  oa  (he  validity  of  the  law 
than  was  that  of  the  court  In  Delaware.  The 
aabject-matter  of  Ibe  suit  Is  a  claim  of  a  Dda- 
ware  pilot  for  his  pQotage  fees  under  a  DeU- 


wA  when  selaed  was  confeasedly  within  the  Jn- 
risdiction  of  the  eooit  in  Pennsylvania,  and 
■he  waa  property  brought  into  court  to  answer 
the  claim  which  waa  made  upon  her.  About 
that  there  U  no  diapute,  u  there  waa  at  the 
last  Term  In  i)mMJ(JV.(%.  [a>ito,764]wbNetbQ 
question  waa  as  to  the  right  of  the  court  In 
New  Jersey  to  tend  Ita  pibcesa  to  the  place 
where  the  selEUre  was  made.  There  the  ques- 
tion was  aa  to  the  Jurisdiction  of  the  court  over 
apartictilar  place;  here  as  to  the  Hal""- -'- 
vessel  confessedly  seized  within  the  1 


a  partfrnlar  place;  here  as  to  the  Uatdlity  of  a 
vessel  Gonfessedlv  seized  within  the  terrltoriol 
Jurisdiction  of  llie  court  upon  a  claim  subject 
to  Judicial  determfatatlon  In  an  admiralty  pro- 
ceeding. The  evident  purpose  of  this  applica- 
tion is  to  correct  a  supposed  error  in  a  Judg- 
ment of  an  admiralty  couri  on  the  merits  of  an 
action.  That  cannot  be  done  by  prohibition. 
The  remedy.  If  any.  Is  by  appeal  If  an  ap- 
peal will  not  Be,  then  the  partus  are  concluded 
\n  what  has  been  done.  Coogreas  alone  has 
the  power  to  determine  whether  the  Judgment 
of  a  court  of  the  United  Stales,  of  competent 
forisdictlon,  shall  be  reviewed  or  not  If  tt 
Ub  to  provide  for  such  a  review,  the  Judg- 
ment stands  as  Um  Judgment  of  the  court  of 
last  resort,  and  settles  Bnally  the  ri^ta  of  the 
parties  which  are  involved. 
The  petition  it  diamimed. 
Imaoopj.    Tvet: 

James  H.  HoKenner,  Clerk,  Sup.  Courts  C  B. 


INDIANA  SOUTHERN  RAILROAD  OOlt 
PANY.  Appt., 


LIVERPOOL.  LONDON  AND  GLOBX  IN- 
SURANCE COHPANT. 


WILLIAM  H.  OUION,  A^pt., 


(Bm  B.  C  Bqwrtar^  ed.,  US-im) 


1.  Leave  to  file  a  croattdll  H  a  matter  tn  the  dl^ 
Otetion  of  Uie  oourt. 

f.  Wbere  the  evfdenoe  bai  not  been  sent  np,  and 
no  objeotkiDs  weie  mode  to  anj  ot  ttie  proof,  tbia 
oourt  oannot  review  ttwdeoiee  on  thesrouiidtbt 
it  to  anlDM  avldenoe. 

1  wbete  Um  bondboideia  and  traaieM  under  a 
mortnae  take  no  anpnl  Ikhd  the  deone  at  It  baa 
been  anurad  and  an  MtMled  wltb  It,  this  oouit  will 
not,  on  an  ■ppeal  br  themortcacDr,  Inquire  wheUt- 
er  the?  migfif  ttot  bave  bad  noie. 


Hon.— iro  oiw  &■(  porfto  to  rword  oo*  b«  heard 
on  appeal  or  lorito/ arror.  Bee  net*  to  UarriMO  v, 
NUon,  H  n.  B.  (S  Fet.),  U8. 
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[Not.  45,  46.1 
AtftmOfAl  (M  if.  J£&f.    J)eeided  Not.  B,  1883. 

APPEAU  from  tlw  Circuit  Court  ot  the  Unit- 
ed States  for  the  District  of  Indi&ns. 
The  history  sad  facts  of  the  case  f  ullf  appear 
In  the  opinion  of  the  court. 

JVewra.   A«  Ii.  Roiw;li»  and  S.  A.  Huff 
for  appelbnts. 

Matrt.  Oeorse  Huadlr  and  B.  Harri- 
■OB,  for  appellee. 


These  are  appeab  from  the  final  decree  in  a 
■uit  Iwotlfpht  oy  the  Liverpool,  London  and 
Olobe  Insurance  Company  to  foreclose  a  mort- 
gage given  brths  Indiana  Soutliem  Railroad 
Company  to  William  H.  Swift  and  Samuel  J. 
Tllden,  trustees,  to  secure  an  issue  of  tmnds, 
fifteen  hundred  of  which,  amoundngin  the  ag- 
gregate to  11,600,000,  are  held  by  the  Insur- 
ance Company. 

The  suit  wsa  begun  in  a  state  court  on  the 
ISth'of  June,  1868,  but  on  tbe24th  of  Norem- 
ber,  1871,  It  was  removed  to  the  Circuit  Court 
of  the  United  States  for  the  District  of  Indians. 
Among  the  defendants,  when  the  removal  was 
made,  wer«  the  Ohio  &  Uissisaippl  Railway 
Company  and  the  Fort  Wayne,  Mu:  '  "  "' 
ctnnsti  Railroad  Company. 


Company  and  the  Fort  Wayne,  Uuncie  A  Cin- 
cinnati Railroad  Company. 

The  Indiana  BauUiem  Company  acquired  its 
title  to  the  mortgaged  property  in  January, 
1866,  by  purchase  at  a  forecloBure  sale  of  the 
prooerty  of  the  Fort  Wayne  &  Southern  Hail- 
roaa  CwDpany.  Whenttuspurchasewasniade, 
the  railroad  was  In  an  oiwniahed  condition, 
and  the  Indiana  Southern  Companyitself  aban- 
doned all  work  upon  it  earlv  in  lw7.  A  part 
only  of  ttie  line  was  graded  by  tlieae  Compa- 
niea,  and  no  ties  or  nils  were  ever  laid  by  either 
«[  tbem.  The  Indiana  Southern  Company  is 
confessedly  InsolvenL 

After  tlie  proceeding  for  the  foreclosure  of 
the  mortgage  of  the  Fort  Wayne  &  Southern 
Company  bad  been  finished,  after  the  mortgage 
br  the  Indiana  Southern  Company  to  Swift  and 
lilden  bad  heeo  executed,  and  after  the  com- 
mencement ot  this  suit  for  Its  foreclosure,  the 
Ohio  and  UisalsalpDi  Ctonpany  and  the  Port 
Wayne,  Htmcie  ft  Oluciiinati  Company  eadi 
[ITOI  purchased  from  the  Fort  Warne  &  Southern 
Componv  a  part  of  OtK  line  of  that  company, 
the  pnrcnaslDg  companies  tnlendlng  to  use  the 
property  purcnased  in  the  conslrucuon  of  their 
lespectrra  roads.  They  daimed  that  the  pro- 
ceedings for  the  foredosure  of  the  mortage  of 
the  Fort  W^ne  &  Soutbero  Company  were  in- 
valid, and  that  their  title  bypurclissefromtliat 
company  was  superior  to  the  title  of  the  Indi- 
ana Bontbem  Cotapaaj  and  Its  morUagees. 
Upon  their  purchaae  they  each  entered  mtothe 
possession  <^  their  rapectlve  pontons  of  the  old 


On  the  12th  of  September  1872,  Swift  and 
Tiiden,  the  Irusteea  of  the  Indiana  Southern 
mortgage,  filed  a  aoaa-biU  in  the  cause,  the  ob- 
ject and  purpose  of  which  was  to  foreclose  the 
moruage  f  Of  the  benefit  of  bU  bondholders,  and 
to  qidet  their  title  as  sgalnst  the  sdverse  cidma 
of  the  Ohio  A  lilssinipid  aod  Pon  Wayne, 
8M 


Munde  Sc  Cincinnati  Companlee.  The  Indiana 
Southern  Company  has  never  answered  either 
the  bill  or  the  croes-hil],  and  on  the  24th  of  Sep- 
tember, 1873,  an  order  was  entered  in  due  form 
that  the  bill  sod  cross-bill  be  taken  asconfessed 
by  that  Company.  On  the  14th  of  November, 
I87S,  a  reference  to  a  roaster  was  ordered,  to  as- 
certain and  report  the  amounts  due  to  bond- 
holders on  the  Indiana  Southern  mortgage.  On 
thelSthof  December,  1878.  theOhioA  Missis- 
sippi and  Fori  Wayne,  Muocie  &  Cincinnati 
Companies  each  filed  answers  to  the  bill  and 
cross-ltilt,  setting  up  their  respective  titles  and 
what  they  bad  done  pending  tlie  suit  in  the  con- 
BtrucUoD  of  their  roads  upon  and  over  a  part  of 
the  original  right  of  way  and  grading  of  the 
Fort  Wayne  end  Southern  Company.  Before 
tbUlime,  an  agreement  of  compromise  had  been 
entered  into  between  the  Insurance  Company 
and  the  two  purchasing  railroad  companies,  to 
take  effect  if  all  the  other  parties  in  Interest 
should  give  their  assent  This  assent  does  not 
appear  to  have  been  obtained. 

On  the  21st  of  April,  1877,  the  master  made 
a  report,  Btatinr  the  amounts  due  the  several 
bondholders  nbo  had  proven  tlielr  claims  be- 
fore bim,  and  on  the  ITib  ot  May  the  Indiana 
Southern  Componv  filed  exceptions  to  nil  his 
sHowances.  On  loe  2d  of  January,  18Ty,  the  riTlJ 
same  company  appeared  and  moved  to  set  aside. 
tbeorder  referring  the  case  to  the  master,  and 
also  for  leave  to  file  a  cross-bill,  the  prayer  of 
which  was,  1,  that  the  Insurance  Company  be 
required  to  takeissueon  the  auswers  of  the  two 
railroad  companies;  2,  thai  the  Indiana  South- 
ern Compan^  might  have  leave  to  do  the  some 
thing;  and  8,  that  a  receiver  be  appointed  to 
take  the  possesuon  ot  ibc  property  from  the 
two  companies  and  hold  It  pending  the  auit. 
Leave  to  file  this  croes-hlU  was  refused,  but  no 
action  was  taken  directly  on  the  motion  to  set 
aside  tbe  order  of  reference. 


igt< 

by  the  Insurauce  Company,  filed  a  petition  to 
be  admitted  as  a  party  to  tbe  suit  for  his  own 
protection.     Thlspctltlon  was  denied. 

On  Uie  28th  of  Janusry,  1880,  both  the  trust 
ees  and  the  Insurance  Company  filed  replica- 
tions to  the  answers  of  tbe  two  railroad  com- 
panies, and  the  cause  was  thereupon  submitted 
to  the  court.by  all  the  parties  who  had  appeared 
and  pleaded,  on  tbe  original  and  croas-Dills,  the 
answers  thereto,  tbe  replications  and  proofs, 
and  on  considerationadecreewas  entered,  find- 
ing due  to  tbe  Insurance  Company  the  full 
amount  of  the  bonds  beld  by  It,  principal  and 
Interest,  being  more  than  fZ.OOO.OiW,  and  to  tba 
other  parties  who  had  presented  their  claims 
the  sums  reported  In  their  favor  respectively  by 
the  master.  It  then  ordered  a  sale  of  tbe  mort- 
gaged property,  subject  "To  the  right  of  tlie 
Ohio  &  Mississippi  Railway  Company  and  the 
Fort  Wayne,  Huncle  A  Cincinnati  Railroad 
Company,  to  remove  from  said  right  of  way  or 
real  estate  any  ties,  rails  and  other  structuns 
by  them  respectively  placed  Ibeivon,  or,  bj-pro 
iderthe'  


ceedingsui 


ir  their  power  of 


domain. 


wsy  used  and  possessed  bv  them  tespectively. 

on  making  compensation  therefor  In  Bccordnnca 

with  law." 

From  this  decree,  the  Indiana  SontbetB  Com- 

100  D.  8. 


ib.Goo^t 


HlJKT  T.  OUTXB. 


panf  look  an  tppeal,  gluing  nuurit;  for  costo 
only.  Quion  wu  also  allowed  an  appeal  oa 
givlDg  bond  and  security  (or  coeta,  but  uie  tran- 
acript  does  not  ahow  that  be  ever  gave  the  bond. 
riTSl  "^^  objectiona  mode  to  the  decree  b7  the  In- 
^  dlana  Southern  Company  are: 

1.  Became  leave  was  refnaed  the  Company 
lo  file  its  croBB-blll. 

3.  Because  the  amounts  found  due  the  respect- 
ive bondholders  wwB  not  sopporled  by  sofBcient 
evidence;  and, 

8.  Because  of  the  reservations  iu  favor  of  the 
Ohio  &  Mississippi  and  Fort  Wayne,  Munde  A 
Cincinnati  Companies. 

The  objection  of  Ouion  is  that  he  was  refused 
leave  to  become  a  party  to  the  suit 

As  to  the  fl  rst  objection  of  the  Railroad  Com- 
pany: it  Is  suffldent  to  say  that  it  was,  under 
the  cIrcumsUtncea,  clearly  within  the  discretion 
of  the  court  to  refuse  leave  to  file  the  crosa-bUl. 
The  obtect  of  the  Railroad  Company  was  lo  get 
replications  to  the  answers  of  the  two  Interven- 
ing, or,  as  they  are  called  In  the  argument,  in- 
truding railroad  companies,  and  the  appoint 
ment  of  a  receiver.  The  replications  were  after- 
wards filed  bj.the  Insursncc  Company  and  the 
trustees,  and  the  case  was  clearly  not  one  in 
vr  bich  the  appointment  of  a  receiver  would  have 
been  proper.  If  It  had  been,  no  croas-bill  was 
necessary  to  get  the  appointment.  The  Indiana 
Southern  Company  was  a  party  to  the  suit,  and 
could  move  in  that  particular  aa  weU  without 
as  with  a  cross-bill. 

As  to  the  second  objection :  while  this  point 
is  made  In  the  assignment  of  errors,  it  was  not 
mentioned  in  the  argument.  Tbe  evidence  pro- 
•ented  to  the  master  In  aupport  of  the  claims  of 
the  sevoa]  appearing  boadholders  haa  not  l)een 
■et  up.  The  master  says  tbev  each  presented 
■worn  ■laiement*  of  their  title,  and  also  pre- 
sented and  filed  with  Urn  thdr  bonds  and  cou^ 
pons.  As  no  oblecllons  were  made  to  any  of 
the  proof,  tbe  chums  were  allowed  as  presented. 
Under  thne  drcumstancea,  we  cannot  review 
Uie  decree  in  this  particular. 

As  to  the  third  objection:  tbe  Railroad  Com- 
pany has  alone  appMled.  Thelmndholdersand 
trustees  under  the  mortgage  ore  satiafled  with 
the  decree  as  it  has  been  entered,    lite  R^t- 


lubjected  to  tbe  payment  of  the  itahmc*  of 
the  mortgage  debt  remunlng  due  after  tbe  mort- 
gage is  ezoausted,  and  if  tbe  mortgagees  are 
.....  MtuOed  with  tbe  securi?  aa  it  haa  been  ad- 
li^'-i  Judged  to  tbem,  we  see  no  reason  f(ff  Inquiring, 
on  the  suggestion  of  the  Railroad  Company 
only,  at  thfi^iate  day,  whether  they  might  not 
have  bad  more. 

The  petition  of  Ouion  was  for  leave  to  appeal 
from  a  decree  in  a  suit  to  whidi  be  was  not  « 
party.  We  decided  in  BeparU  OutHiw,  S4  U. 
8..  U  [XXIV..  49],  that  such  an  wpeaJ  could 
could  not  be  taken,  Hs  had  appHed  for  leave 
to  become  a  party,  but  this  leave  was  not  given, 
bo  he  is  not  a  party  to  the  decree  from  which 
be  appeals.  But  If  be  is,  he  has  never  perfected 
■n  appeal  by  giving  tbe  uecesaary  aecority. 

Under  (A«  appeal  <^  (At  Railroad  Company, 
lie  decree  it  termed,  and  lAe  appeal  <^Qv,ionii 
ditmiitadfor  uonl  ofjwritdUUoi^. 


ifr.  A«MM  Ftold  did  not  dt  in  this  case  and 
took  no  part  in  Its  dedsion. 
Trusoopr-   Tert: 

James  H.  lloKeuueir,  Clerk,  Bup.  Oonrt,  U.  B. 


OARBBTT  B.  HUNT  m  il-,  Apfde..        [1»T1 


DATID  D.  OLIVER. 

(Bee  B.  C  Beporter>s  etL.  m-lN;) 

TTrM  ^  npeisedaaa. 


«  appealed  ( 
■ed  to  anothf 


that  land  oonveved  Ic 
"■-■  ■""  ■■  uuMeu  and 

jrio  put  the  appellee  Into 

ixHOBiuD.  altboush  ae  hoMerof  tbe  legal  title  haa 
not  appealed. 

[No.  806.] 
Argvad  (U.  M,  OSS.       Deetdad  Sin.  8,  I88S. 


Btatea  for  tbe  Eastern  District  of  Hichi- 


oi^ion  of  tne  court. 


fivd  Butt^,  for  appellee. 

Mr.  OM^Jttetiee  Walt*  delivered  the  opln< 
Ion  of  tbe  court : 

This  ia  a  motion  tat  a  vrrit  of  SHfwriotsM  to 
stay  tbe  execution  of  a  writ  of  asaisUnce  Ismied 
by  tbe  circuit  court,  after  aa  >weal  to  this 
court,  topnt  the  appellee  In  posneasion  of  apart 
of  the  property  involved  in  toe  litigation  bdow. 
The  material  facts  affecting  the  motion,  as 
found  and  determined  t>7  the  circuit  court,  or 
otherwise  shown  by  the  motion  papers,  are 
"lese: 

On  the  ITtb  of  November,  laM,  OUver,  tbe 
appellee,  executed  to  Henry  S.  Cunnin^am, 
Ourett  B.  Hunt  and  Jacob  Eschehnan  a  mort- 
nge  on  cert^  lands  in  Michigan  to  aecnre  a 
iebt  of  985,000.  Induded  In  thfi  mortgage  w 


tbe  B.  fr.  4  sec.  IS,  T.  SB,  N.  K  B  E.,  containing 
S3Tt|i  acres,  more  ot  leM,  wtib  tbe  saw-mlU  and 
other  tmprovements  tberMfl.  In  the  summer  of  [1T81 
168,  Oliver  owned  and  poasessed  other  lands 


other  pardea,  and  he  also  ovred  other  debts  t< 
other  persons,  whidi  were  uasecnred,  amount- 
ing in  tbe  aggregate  lo  a  large  sum.  On  tbe  8d 
of  September,  1868,  Cunnlngfaam  assigned  Us 
interest  to  the  |SB,000  mortgage  lo  Us  etHnnt- 
gageee.  Hunt  and  Eschelmsn  and  Qien  look  k 
conveyance  from  Oliver  of  aU  mi  proper^,  reel 
and  personal,  for  the  purpose  of  aimnting  bim 
in  disposing  of  It,  and  reaAdng  any  mrphis  that 
ahouldremainaflerhisdebtawerepstd.  Amonc 
other  lands  conveyed  t^  Oliver  at  this  time  and 
for  thl^purpoae  was  f rac  sec  IS,  T.  10,  N.  K. 
8  E.  1%e  decree  finds  that  Cnnningbam  took 
this  conveyance  for  tbe  Joint  benefit  of  h: 

' 'lis  co-mortgageea.    After  this  r 

made   CunnLngham,   Hnnt,  ] 


ib.Google 


SuimwE  CouBi  or  rax  UtarxD  Btath. 


HofiiM,  Hinner,  Oeorgs  RofalBioa  and  Staaj 
RobloflOD,  formed  a  putnoahlp  to  cuiy  or 
lumbering  busliieas  »a  to  cut  the  timber  upoi 
the  proiwtv,  and  maoafactujra  it  Hunt  tbeo 
proceeded  to  foiedoee  the  fSS.OOO  mortgRKO, 


era  District  of  Hiddgan  taiaat  Cunnlnghu 
Hunt,  EM:be1man,  Hunes,  BumeyondtEeti  _ 
RobioMDi,  the  object  (tf  whteh  wai  to  redeem 
the  laudi  which  had  been  conTcyed  to  Cnnnliig- 
bam  and  to  charge  the  defenaauM,  aa  mort- 
. .__   ^th  the  renta  and  proflta 


of  the  property.  Upoit  tbJ*  Mil,  a  final  decree 
m*  lendmd  on  the  SM  of  S^itonber,  188S, 
finding  due  from  tbe  defeudanta  to  Ottrer  the 
■umn  $41,488.67,  for  which  execution  waa  or' 
deied,  and  directtng  tbe  defeudaota  to  "  Sur- 
render and  yield  up  to  the  complainant  poases- 
dOD  <tf  «11  lands  tnuufemd  by  aaid  complainant 
to  Mid  defendant  CnnninghHm  b;  deeda  dated 
BeptMUber  8, 1868,"  and  to  make,  execute  and 
deUier  to  complainant  good  and  aufBdent  con- 
reyancei  to  tnmafer  all  their  tllleand  lutereat  In 
and  to  the  land  described  in  «aid  deede,  and 
whidi  ahould  describe  and  spedfv  the  lands  as 
folkiwi:  "Tlw  entirety  of  the  following  lands: 
•••  Entire ftMUionalieclS,Towii.Stl,  North 
Range  8  East.  •  •  •"  From  this  decree.  Hunt 
and  Eachebnan  alone  appealed,  giving  security 
[ITS]  iqj  b  tvMTSMfaM.  Upon  iectioB  181*  a  valuable 
saw-mill,  but  the  complBinant  claims  it  is  lo- 
cated on  tbe  north  half  of  the  section  and  not 
on  the  south  half.  After  the  appeal  and  luper- 
miMA  were  perfected,  Oliver  applied  to  the  cir- 
cuit court  for  a  writ  of  assistance  to  put  him  in 
possession  of  the  north  half  of  thii  section,  and 
tbe  writ  was  granted,  m  the  ground  that  as 
Hunt  bad  title  only  to  tbe  soutbbalf  of  the  sec- 
tion, his  appeal  did  not  operate  to  stay  the  exe- 
cution of  the  decree  aa  to  the  north  half.  It  is 
to  stay  the  execution  of  this  writ  that  the  present 
application  Is  made. 

WethinkthlsmotionshouMbegrBnied.  Tbe 
decree  appealed  from  finds  as  a  fact,  that  al- 
though the  conveyance  of  Oliver  was  In  form  to 
Cunnin^sm  alone.  It  was  taken  by  blm  for  the 
Joint  benefit  of  hlroseU  and  his  co-mortgagees. 


impi»tanoe  that  Uie  legal  title  to  the  north  half 
of  section  19  may  not  uve  been  In  either  of  the 
anpellants.  Aa  Cunningham  took  title  to  the 
lAole  property  tor  them  aa  well  as  himself, 
whatever  in  the  decree  affects  that  title  affects 
them  aa  well  as  him.  They  have  been  charged 
with  tbe  entire  amount  replied  from  the  whole 


under  the  appeal  are  to  be  govenied  accord- 
ingly. Certainly,  an  appeal  with  tvfptntimt  by 
him  would,  on  the  hce  of  the  papers,  stay  tbe 
execution  of  tbe  writ  of  assistance  now  com- 
plained of  ;  and  if  such  an  appeal  would  have 
that  effect  as  to  him,  the  present  appeal  must  ss 
totbeae  appellants. 

A  lerit  ^  superaedeaa,  mtA  a»  it  octal  ^, 
898 


DMtv  tMiM,  on  applieatim  to  Us  ebnk,  tgOUe^ 
ptUanti  or  tither  cif  them. 
True  oopf.    Test : 

James  H.  UoKetmey,  Cleck,  Sop.  Cbuit,  U.S. 


J.  N.  EVANS,  Ftf.  in  Brr., 

t. 
BAHtlEL  BROWK. 
(Bee  B.  C,  Reporter^  ed.,  tHL) 
AnetiAnmtefwrUtftr 


ui7_parHoular  daj 


terwiUben 

ttiOj  biouibt  bsK  for  delay  ontr,  an 
Uons  pieasnted  an  trlvoloua,  a  mofion  1 


F  ERROR  to  the  Orcutt  Court  of  tbe  United 
States  for  tbe  District  of  Nevada. 
On  motion  to  dismiss,  with  which  is  onited 
under  Rule  Q,  a  motion  to  affirm. 

Mmn.  W.  S.  F.  8e»l  and  C.  J.  HOI,  for 
defendant  in  error,  in  support  of  motions. 

Mttm.  Wv.  WiKvdbim  and  Qarlu  A 
King,  for  plaintiff  in  error,  eontra. 

Mr.  OM^  JvtUet  Walte  delivered  the  c^iln- 
ion  of  tbe  court: 

Tbe  writ  of  error  in  this  case  was  not  made 
returnable  on  any  particular  d^.  This,  if  the 
defect  is  not  cured  by  amendment  entitles  the 
defendant  in  error  to  adlsmtasal,  but  tbe  i^aint- 
fff  in  error  asks  leave,  under  llie  auth<nl^  of 
section  1005,  R.  S.,to«mend  the  writ  byfnseit- 
ing  the  proper  return  day.  Hiat  lesve  we  gnat, 
aiu  ihwefore  overrule  the  motion  to  diamlas; 
but  on  looking  into  the  record  we  find  the  cue 
was  manifestly  brou^t  beie  tct  delay  only. 
All  the  qaestiona  presented  are  so  Mvolons  aa 
not  to  need  further  argument.  Th«  motion  to 
afOrm  is  granted. 

Jvdffmtnt  afflrmtd. 

Traaaopj.  Test: 

Junes  H.IlaKeoDer,(aark,Bup.OouK.  D.B. 


ARTHUR  B.  MEEKER  m  U. 

(See  8.  C  Beponer'i  od..  in-lMLl 

Aaol  decree  vAof  i»—eubeeiptent  aecvuntfv- 

LdearselsOnalt>7wblob  tbe  whole  puipoaatf 

lit  baa  bean  aooompllBbeil. 

kn  aocountlng,  ordered  onlr  Id  aid  of  the  exs- 
ouaoD  i>t  tbe  deoreeand  wblob  nnapartof  tben- 
Uetpiavedfonnlbeblll.doea  not  prevent  tbe  de- 
one  befog  Snal  where  tbe  UUgatlMt  as  to  tbe  mertta 
Is  terminated,  and  nothlns;  remains  to  be  done  but 


Mom.- mot  <•  «)Ml  dsen*  «r  MffiMHt  tf  «A  or 
atreattrtfnmwMeliameaHM.  Beeiu&toOlb- 
oiM  V.  Ogdn,  U  D.  B.  If  inmD.  «■ 

D,g,tza:Jb.GOOtj^lC 


APFEAl.  from  tbe  Ctrcult  Court  ot  Ibe  TTidtad 
8tMM  f or  tbe  Wwlera  Dlitrict  of  HicUgna 
Od  motion  lo  dlamiv. 

The  history  and  facto  of  the  case  anffldeiitly 
appear  Id  tbe  radnion  of  the  court 
Jr«Mr«.  FrcaerteUlLutB  audi*. D.  Hor- 


Mr.  Chitf  Jvttiee  Walt*  deliTered  the  opln- 
loD  of  the  court: 
This  fa  a  motjon  to  dismiu  im  appeal  because 
t  decree  appealed  from  is  not  a  Baal  Ateree. 
le  motion  papers  show  that  the  appeDeea, 


un  or  about  the  12th  of  November,  .»>,<"<»  - 
bin  lnM[altvfntkeClrcuUCourtofUie United 
States  for  tite  Weilem  Dfatrid  of  HichtBan, 
anlniit  tbe  Wlnthrop  Iron  Compftny,  the  Win- 
tuop  Hematite  CompaoT,  and  certain  directors 
of  iae  Iron  Company  wno  were  the  atockhold- 
«n  of  the  HRoaUte  Companj,  the  object  and 
pnrpoeonf  which  waa  to  Mt  aside  u  frmudulcnt 
and  void  tbe  proceedlngsot  the  atockholders  of 


complained  of  ma,  aa  alleged,  to  anthorlie 
lease  of  the  proper^  of  the  Iron  Company  to 
the  Hematite  Cmnpany  from  and  after  theflrM 
«f  December,  1883,  for  the  personal  advantage 
of  the  ma](»lty  Mockholders  of  the  Iron  Com- 
pany regardleM  of  the  ri^ta  of  the  mlnorl^. 
Tlie  Btockboldeia  of  the  Hematite  Company 
were  ahoelected  dircctoraof  the  Iron  Company 
and  conslilnted  a  majority  of  the  board.  On 
tbe  Sd  day  of  October,  im,  the  caoie  wai  lub- 
mitted  to  tbe  court  upon  tbe  pleadinga,  proota 
and  argumenta  of  couoeeL  From  tbe  prooh  it 
nppeared  tliat,  notwithstanding  the  penat 


Mency  of 
e  80th  of 


atite  Company,  according  to  the  vote  of  the 
■tockbt^era.  On  tbe  flth  of  Amil,  1888,  a  de- 
cree was  rendered  which,  lo  enact,  adjudged 
tliat  the  proreedlDgs  of  tbe  meeting  were  in 
fraud  of  the  rights  of  the  minority  stockholderB, 
and  that  the  lease  which  bad  been  eseculad  In 
acenrdanoe  with  the  authority  then  given  wa« 
null  and  voM,  for  the  fraud  of  the  ddendanta, 


dlreclora  of  the  Iron  Compaoy,  lo  procuring  the 
same.  By  the  same  decree,  a  receiver  was  ap- 
pointed to  take  charge  of  and  manage  the  buii- 
neas  of  the  Iron  Company  evidently  l>ecanse  a 
tnaJoriQ'  of  the  board  of  dlrectarB.aiter  the  dec- 
lion  at  Ibe  October  meeting,  were  convened 
unfit  lo  control  Its  affairs,  as  their  peratmai  to- 
lerestB  were  In  conflict  wllb  tbe  intereaU  of  the 
Company.  Both  the  Iron  Companv  and  the 
Ileaiatite  Company,  as  well  as  tbe  defendant  dl- 
recton  of  the  Iron  Companv,  were  ordered  to 
fortliwltb  surrender  end  deUVer  to  the  receiver 
all  the  property  of  tbe  Iron  Company,  and  aU 
«otix>iate  records  andpapera.  Tbe  receiver  waa 
fnllr  autfaoriied  to  "Continue  the  management 


ofthe   •   •  •  Company,  with 

power  to  lease  or  operate  Its  miuca  and_i>l>ot* 
'" "'    '    ""     oraere' 


until  tbe  turtber 


ir  tf  the  court.''    Theda- 
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cree  fiuther  ordered  as  accounting  before  a 
master  bv  the  Honatlte  Comuny  and  the  de- 
fendant mrectors  d  lbs  Iron  Company,  for  all 
profits  realized  fnxD  the  use  of  the  leased  prop- 
erty after  the  first  of  December,  1888,  the  data 
of  the  berinnlng  of  the  term  under  the  lease 
irtilcb  bad  been  set  wide.  There  was  also  on 
order  for  an  accounting  by  the  defendant  direct- 
on  "Concerning  the  ores  mined  by  them,  and 
"'  ~  ~oyalty  upon  such  ores  due  and  owing  1^~ 
to  the    *    •    •    Companv.  and  concert 


iDthebUl,  •  •  ■  ez^ngon  December  1 
1882."  At  the  foot  of  tbe  decree  Is  the  follow 
Ing:  "And  the  court  Tceerve*  to  itadt  such  fm 
iher  directions  aa  may  be  necessary  to  carr, 
this  decree  Into  effect,  concerning  ooeta,  or  m 
may  be  equitable  and  Just."  From  tbfa  decree 
tbe  apped  was  taken. 

In  our  orjnion  the  decree  as  entered  la  a  final  [iBSl 
decree,  wludn  the meaninxof  section SWoftb^ 
Revised  Statutea,  regulatina  appeals  to  thii 
court.  Tbe  wholepurpoae  of  the  suit  has  been 
accomplished.  Tbe  lesse  made  under  the  au 
thorl^  of  the  meeting  of  October,18SI,  has  beer 
canceled,  and  the  management  of  the  affalri  at 
Ibe  Company  has  been  taken  bom  tbe  board  oi 
dlrectoia,  a  majori^  of  whom  wen  eleeted  a* 
that  meeting,  and  committed  to  a  receiver  ap- 
pointed ly  tbe  conit,  plainly  because,  in  m 
opinion  of  the  court,  the  rights  of  tbe  minority 
stockbnlderB  would  not  be  safe  in  tbe  bands  tit 
directors  elected  by  the  majority.  Inorderthat 
the  receiver  may  perform  Us  duties,  tbe  defend- 
ants ate  required  to  turn  over  lo  him  the  entlra 
property  and  records  of  the  Cooipany.  Theac- 
countlng  ordered  b  only  In  aid  M  tbe  eiecution 
of  tbe  decree,  and  fa  no  part  of  tbe  relief  prayed 
for  in  the  Mil,  which  oonlemplatad  DOtUng 
more  than  a  rescission  of  the  aulhoritr  to  e^ 
cute  the  fraudulent  lease,  or  a  canceOstlim  of 
tbe  lease  if  executed,  and  a  tmnafer  of  the  man- 
agement of  the  aftnue  of  the  Company  from  a 
board  of  directors,  whose  personal  In  iweata  wera 
in  conflict  with  the  duty  tbey  owed  tbe  Cmpo- 
ration,  to  some  person  to  he  designated  by  the 
court.  Tbe  Utigation  id  the  pardea  aa  to  tbe 
merits  ot  the  case  b  lerminaled,  and  noth- 
ing now  remains  lo  be  done  bat  to  oarrr  what 
baa  been  decreed  Into  execution.  Sndi  a  decree 
has  always  been  held  to  be  final  for  tbe  pnrpoeea 
of  an  appeal.  Bsikeiek  v.  BHtktrhef  [ante,  TS], 
and  the  cases  there  cited.  In  .Fbrvay  v.Ctmratf, 
«  How. ,  804,  it  was  BBld  by  Chi^^uttee  Taney, 
for  the  court:  "And  when  the  decree  deddes  the 
right  to  the  propertv  in  contest,  and  directs  it  to 
be  delivered  by  the  defendant  (o  the  complainant 


decree  must  be  regarded  asafinal one  to  that  ex> 
tent,  and  authoriiea  an  nrond  to  tUa  court,  al- 
though ao  much  (tf  the  utl  fa  retained  lo  the  cir- 
cuit court  as  fa  neceasair  for  the  purpose  of  ad- 
Justing,  by  a  further  decree,  the  accounts  be- 
tween tbe  parties  pursuant  to  the  decree  passed. 


_  _itee  appointed  by  Ibe  court,  or  to  o 

a  like  deacnptlon.    Orders  of  that  kind  are 
qnently  and  necsasarily  made  l»  the  ptogwM 
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of  a  caaae.  Bnt  they  are  interlocutory  on]y, 
vid  Intended  to  preaerve  ibe  subject-matter  in 
dispnte  fiom  waste  or  dilapldatloD,  and  to  keep 
ft  within  the  control  of  the  court  until  the 
rights  of  the  pwUee  concerned  can  be  adjudi- 
cated by  aflnal  decree." 

Here  the  rights  of  the  Hematite  Company 
and  the  defendant  directors  of  the  Iron  Com- 
pany haxe  been  adjudicated  and  definitely  set- 
tled. Their  lease,  which  was  In  reality  the  sub- 
Jec^nlattB^  of  the  action,  has  been  canceled,  and 
a  delivery  of  the  leased  property  to  the  Iron 
Compuiy  has  been  ordered.  The  complainants 
ire  entitled  to  the  immediate  execution  of  such 
a  decree.  The  receiver  to  whom  the  delivery  is 
to  be  made  was  not  appointed  to  hold  the  prop- 
erty until  the  rights  of  the  parties  could  be  ad- 
juaicsted,  but  to  stand,  subject  to  the  direction 
ol  the  court.  In  the  place  of  and  as  and  for  the 
Corporation,  because,  under  the  circumstances, 
the  Corporation  Is  incapacitated  from  acting  for 
itself.  His  position  is  like  that  of  the  guardian 
of  the  estate  of  an  incompetent  person.  He  rep- 
resents the  Iron  Company,  and  adelivenof  the 
leased  property  to  him  is  a  delivery  in  lact  and 
In  law  to  the  Company  itself;  that  is  lo  say,  to 
the  party  for  whose  use  the  suit  was  prosecuted. 
The  complainant  stockholders  sue  far  the  Com- 
pany, and  the  delivery  lo  the  receiver  is  adeliv. 

— .. .!._  ^ .._.  1 ._  jj^  adi™.,-^  — 

,  noiwith- 
Company, 
form  been 


■tandiDK  the  lease  to  the  Bei 

The  defendant  directors  have . . 

removed  from  their  ofBce,  but  their  power  as  i 
rectors  has  been  lakenfromthemand  they  are 
loneer  able  to  carry  into  effect  the  orders  of  the 
stockholders  made  in  fraud  of  the  rights  of  the 
minority  at  the  meeting  in  October.  A  new 
officer  has  been  appoint^l  to  stand  in  the  place 
of  the  directors  as  manager  of  the  affairs  of  the 
Company.  In  the  words  of  Mr,  Juttice  McLean 
in  Craighead-r.  Wilton,  18  How.,301  [58  U.  S., 
XV.,833],tbe  decree  Is  final  on  aU  matters  with- 
in the  pleadings,  and  nothing  remains  to  be 
done  but  to  adjust  the  accounts  between  the 
[165]  parties  growing  out  of  the  opeiatious  of  the  de- 
fendant dnring  the  pendencv  of  the  suit.  The 
case  is  altogether  different  irom  suits  by  ps- 
tenleea  to  establish  their  patents  and  recover  for 
the  infringement  There  the  money  recovery 
I*  part  of  the  subject-matter  of  the  suit.  Here 
It  Is  only  an  incident  to  what  Is  sued  for. 
The  motion  to  diimiu  it  dSTtied. 
True  copy.   Test : 

Jamas  H.  UcKenner,  Clerk,  Bup.  Court,  U.  8. 


MICHAEL  RBTZER,  IHff.  in  Brr., 
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Is  done  by  a  penonwbo  carries  ffooda  solely  on  call 
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[No.  75.] 
Argvod  Oct  H,  1883.        Decided  Nov.  It,  1883. 

F  ERROR  to  the  Qrcult  Court  of  the  United 
Gtatea  for  the  Bouthem    District  of  New 
York. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court 

JVeMr*.  Edwin  B.  Smith  and  WHliamStan- 
leg,  for  plaintiff  In  error. 

Mr.  B.  F.  Phillip*,  Solieilot^Otn.,  for  de- 
fendant In  error. 

Mr.  Jvtiee  Blatehford  delivered  the  opin- 
ion of  the  court : 

This  suit  was  commenced  In  a  court  of  the 
State  of  New  Torh  and  was  removed  by  tljs 
defendant  Into  the  Circuit  Court  of  the  Uniled 
States  for  the  Southern  District  of  New  York 
by  a  writ  of  e^liorari.  The  defendant  wiis  a 
Collector  of  Internal  Revenue,  and  exacted  and 
collecled  from  the  plaintiff  at  various  times  in 
the  years  1866,  1BG7  and  1868,  sums  of  money 
amounting  In  all  to  161.80,  as  a  tax  of  3  per  [1861 
centum  on  the  gross  amounts  of  Ibe  plnintilTg 
receipts  from  his  business,  under  the  provisions 
of  section  104  of  the  Act  of  June  30,  1864,  ch. 
178,  18  SUt.  at  L..  876,  which  enacted  "  That 
any  person,  firm,  company  or  corporation  car- 
rying on  or  doing  an  express  business,  shall  lie 


express  bufiiness."  The  suit  v 
June  2.  1874.  The  plea  was  the  general  i^isue. 
TheStatuleof  Limitations  was  not  pleaded.  A 
juiy  having  been  waived  by  a  written  slipula- 
of  the  parties,  the  action  was  tried  before 
court  without  a  Jury.  The  court  found  the 
fact  of  the  dates  and  amounts  of  the  exactions, 
and  these  further  facts:  the  plaintiff's  business 

IS  the  carrying  of  goods  between  New  York 

id  Brooklyn,  and  m>m  one  place  in  the  City 
of  Brooklyn  lo  another  place  in  the  soma 
city.  He  did  not  run  regular  trips  nor  over 
regular  routes  or  ferries,  but  where  ordered. 
He  had  a  place  in  Brooklyn  where  he  received 
orders  on  a  slate  from  persons  who  wished  erli- 
cles  sent  from  there  lo  New  York,  and  from 
one  place  in  Brooklyn  to  another  place  in  Brook- 
lyn. The  goods  were  carried  in  wagons.  They 
were  of  a  miscellaneous  character,  such  as  boxes 
of  dry  goods,  barrels  of  sugar,  rolls  of  sole 
leather,  trunks  and  general  merchandise.  His 
business  was  done  solely  upon  call,  and  at  spe- 
cial request,  and,  as  requested,  he  sent  to  any 
place  in  either  of  said  cities  end  took  bof^ge 

freight  to  any  place  in  either  of  said  cuies. 

1  the  28th  of  May,  1873,  he  presented  to  the 
Commissioner  of  Internal  Revenue  a  claim, 
IM  V.  S. 
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mppotted  bj  bii  own  oatb,  for  the  rafunding 
to  Dim  of  tbe  monefs  io  exacted  bb  t&xes.  Ko 
decUdoD  wu  ever  mode  od  tbe  claim.  Tbe 
court  found,  as  coDclusions  of  law:  1,  that  the 
tax  wM  Illemlly  exacted;  S,  thai  ttie  action 
was  barred  bj  Kctioa  44  of  tbe  Act  of  June  0, 
1872,  ch.  S15, 17  Btat.  at  L.,257.  Ajudgment 
was  rendered  for  tbe  defendaoL  !<>  rsTerw 
that  jodgment  the  plaintiff brou^t  tblawiit  of 

There  la  In  tbe  record  a  bill  of  eicqHlona, 
which  abowa  that,  after  the  plaintiff  had  given 
evidence  to  establish  the  facta  so  found,  the  de- 
fendant offving  no  testimonv,  the  plaintiff  re- 
quested Uie  coiul  to  render  Jadgment  for  tbe 
[187]  plKinUfl;  but  the  court  refused,  and  the  plaint- 
iff excepted,  and  tbo  court  directed  a  Judgment 

for  the  defendant,  and  the  plaintiff  e ''' 

We  are  of  opinion  that  the  plaintiff 
liable  to  this  tax,  because  ha  did  not  carrr  on 
or  do  an  express  bualneK,  within  the  meaning 
of  tbe  atatute.  Althoiwh  he  carried  Koodi  be- 
tween New  York  and  SrooklTn,  and  from  one 
place  to  another  In  dtber  dij,  he  did  so  solely 
on  call  and  at  special  request  Re  did  not  run 
regular  trips  or  over  repilar  routes  or  ferries. 
He  was  no  more  than  a  drajman  or  truckman, 
doing  a  Job  when  ordered.  Tbe  fact  that  he 
bad  a  place  in  Brooklyn  where  utden  could  be 
left  on  a  slate  made  no  difference.  Tbe  words 
"eipreM  budness,"  in  the  statute,  roust  have 
tbe  meaning  given  them  in  the  common  accep- 
tation. An  "express  businen"  in  vol  vea  tbe  idea 
of  regularitr,  as  to  route  or  time  or  both.  Su*^ 
ta  tbe  deflnltlon  tn  the  lexicons.  Whether,  ._ 
the  plaintiff  had  held  out  to  the  world,  at  any 
place  of  business,  that  he  was  carrying  on  an 
"express"  or  was  doing  an  "express  btufness," 
or  had  so  designated  himself  by  Inscription  o 
his  vehicle  or  veliictes,  that  would  have  made 
any  difference,  It  Is  not  necessary  to  inquire, be- 
cause no  auch  thing  was  shown. 

As  to  the  defense  of  the  Statute  of  Limitations, 
It  was  not  pleaded,  nor  brought  to  the  attention 
of  the  court,  as  a  defense,  at  the  trial.  It  was 
not  within  the  Ias\ie  raised  by  the  plea  of  the 
veneml  issue,  which  was  the  only  iasiie  to  which 
the  stipulation  for  a  trial  br  the  court  extended. 
It  la  well  settled  that.  In  ine  absence  of  a  con- 
trary rule  eslabliahed  by  statute,  a  defendant 
who  dcalres  to  avail  himself  of  a  statute  of  lim- 
itation as  a  defense,  must  raise  ilie  question 
either  in  pleading,  or  on  the  trial,  or  before 
Judgment.  Slorm  v.  U.  8.,  M  U.  8.,  76,  81 
[XXiy.,  43,  441;  ITplonT.  MeLavs/ilin,  lOBU. 
S.  S40ixXVI.,[1»i.  Such  was  always  the 
law  in  New  York,  ana  no  contrary  rule  was  in 
force  In  New  York,  by  statute,  at  any  tlmeafter 
f  ,aa]  this  suit  was  brought.  When  the  testimony  at 
^  tbe  trial  closed,  and  tbe  plaintiff  asked  for  a 

eidgment  in  liis  favor,  he  was  entitled  to  It.  It 
proper  that  the  circul  l  court  should  be  directed 
to  enter  aucb  a  Judgment.  The  conclusion  of 
law,  by  the  circuit  court,  that  the  tax  waa  ille- 
gally exacted, being  acorrcct  conclusion. and  Its 
conclusion  thatthe  suit  WHS  barred  by  limitation 
being  an  incorrect  conclusion,  it  follows  that 
the  plaintiff  was  entitled  to  Judgment  on  the 
facts  found.  The  special  findings  of  fact  were 
equivalent  to  a  special  verdict,  and  the  question 
thereon  was  whether  they  required  a  judgment 
for  the  plaintiff  or  tbe  defendant.  This  was  a 
matter  of  law,  the  ruling  on  which  can  be  m- 

109  r.  s. 


vlewad  by  this  court.    Sorri*  v.  Jatkmm,  ft 
Wall,,  138  [76  U.  8.,  XIX.,  606]. 

The  defendant  in  error  asks  that,  if  Qie  Judg' 
ment  be  reversed,  the  case  be  remanded,  so  tliat 
the  Statute  of  Limitations  may  be  pleaded. 
Without  paasins  on  the  question  a*  to  whether 
the  statute  invoked  would  fnmiah  a  defeDse  In 
this  case,  we  are  of  ofrinlon  that  no  gronnd  ex- 
ists for  tbe  course  suggested.  Tbe  record  shows 


filing  of  the  plea.    Under  a 

it  would  not  In  a  f^r  exercise  of  discretion  not 
(o  bold  tbe  defendant  to  his  Itcal  KoAi*. 

ThtjvdgmetU  it  rwtrted  and  tAe  one  it  n- 
tnandtd  to  t/it  Otreuit  Oiurt.vitli  dirtetitnu  to  tn- 
terajvdgmentfor  tiie plaintiff ^ S61.30,«ith 
intnitt  aeeording  to  lAtlaiBOfOitSlattof  Sat 

TrvK  oopr-    Tart : 

James  H.  UcKenner,  Clerk,  SupL  Oouit,  0. 8. 

atad-lUU.&.l». 


CHARLES  A.  BNYDER,  AppC, 


(See  B.  a ,  BeportiT^  ML.  ia»-lH.) 
Ii^neUon  againtl  eolieeling  ta»-~niitfor  iUagal 

*  A  btil  In  aqni^  will  not  lie  to  enloln  a  OoDector 
of  Internal  Revenue  from  ooUeotlDB  a  tax  awewnd 
bf  tbe  DHDinlssloDer  Of  Internal  Beveaueasalnata 
manufaoturer  at  tobaooD.  alUraufli  tbe  tax  Is  al- 
te««]  In  ite  blU  to  have  t>een  lUecallr  asMSMd. 

[No.  M.l^ 
aabmilttd  Not.  1,  ass.     Dteidtd  Jftw.  tf,  1S8S. 

APPEAL  from  tbe  Chvolt  Court  of  theUnlted 
States  for  the  District  of  Louisiana. 
Tbe  history  and  facts  of  the  case  fully  appear 
In  tbe  opinion  of  the  court 
Mettn.  Wm.  Oraat  and  J.  D.  Bourn,  for 
ipeilant 

Jfr.  Wu.  A.  Kmnrj,  Ami.  Attg-Qen.,  tat 
appellee. 

Mr.  JiMiee  BlkteUbrd  delivered  the  opla- 
lon  of  the  court: 

This  suit  was  brbngbt  in  a  State  court  of  Louisi- 
ana by  the  appellant,  a  tobacco  manufacturer, 
against  the  appellee,  a  OoDector  of  Internal  Rev- 
enue, to  obtain  an  Id  Jtucttoo  restraining  tbe  ap- 
pellee from  seizing  and  Belling  the  property  of 
tbe  appellant  to  pay  two  assaaamenta  of  laxea 
against  him.  made  by  the  Commissioner  of  In- 
ternal Revenue,  and  to  have  tbe  at * 


claredvotd.  Aniniiinctlonhavingbeengranied 

rto,  the  appellee  removed  Ihe  suit,  oy  cer- 

n',  into  tbe  Circuit  Court  of  the  iJnlled 
s  for  the  District  of  Louisiana,  on  the  ello- 

Stion  that  It  was  brought  on  ftccount  of  acta 
ne  b^  the  appellee,  as  saeh  Collector,  under 
aatbon^  of  tlie  Internal  revenue  laws  of  the 
•Head  note  br  Mr,  JntUtt  B1.ATORIOKD. 


Hon.— mim  tc 
trtd  baeli.  Bes  n 
V.  8.,  XXI.,  «3. 


r.  Van  OtMdale.  tt 
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Unlled  8Utea,  ind  to  enjoin  him.  Id  blHoRldal 
capacity,  from  enfordog  th«  pay ment  of  aaaeas- 
moDla  nude  ftgaiuM  the  appelumt,  under  author- 
i\y  of  such  lam,  bj  ezecutiiiE  warnmCs  of  dis- 
tnlat,  aa  authorized  br  nich  laws. 

After  the  remoTal  <a  the  auit  the  appellant, 
under  an  order  to  reform  his  pleading,  filed  a 
LIU  In  equity  in  the  circuit  court.  It  set  forth 
the  BBseasmenla,  complained  of  as  being  in  Ihew 
•worAa: 


i 
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The  bill  alto  averred  that  the  aasesementa  did 
not  show  upon  what  they  were  based  nor  upon 
what  the  taxes  were  claimed  lo  bedue  and  were 
void  for  uncertainty  and  unauthorized  by  law, 
and  the  Commissioner  of  Internal  Revenue  was 
without  Jurisdiction  to  make  them:  that  the  Ir- 
win &  Snyder  assessment  was  made  more  than 
flfteen  months  after  the  time  which  it  embraced 
hadrisMed,  and  that  wns  true,  also,  as  lo  a  part 
of  tiM Snyder  aasessment,  and  the '"' 


0  authority  to  make  an  assessment  except 
for  aperiod  of  time  not  eiceedlag  flfteen  months 
before  it  was  made;  that  the  appellaot  was  never 
A  member  of  the  Arm  of  Irwlu  A  Snyder;  that 
ho  never  owed  the  amount  of  eilherasaesBmenti 
that,  when  he  commenced  the  manufacture  of 
tobMico,  be  gave  a  bond  lo  the  United  States  In 
a  penalty  of  taO.OOO,  conditioned  that  be  would 
stamp  an  tobacco  manufactured  bv  him,  as  re- 
quired by  law,  and  comply  with  all  the  require- 
niont*  of  law  relating  to  the  manufacture  of  to- 
bacco, and  the  sureties  thereon  were  solvent,  and 
that.  If  the  United  Stales  had  any  Uwful  claim 
against  him,  an  action  would  lie  on  the  bond, 
SOS 


which  K 


iswith- 


f  or  the  seizure  of  his  proper^  to  pay  Uie  claima. 
The  prsyer  of  the  bill  was  for  a.  decree  declar- 
ing each  of  the  assessments  void  as  against  the 
appellant,  and  enjoining  the  appellee  from  dls-  [1911 
trdning  on  the  propern  of  the  appellant  for  the 
pnrpoae  of  colkcting  the  amounts  of  the  asseas- 
ments,  and  from  attempting  lo  collect  the  same 
except  by  Judicial  process. 

The  appellee  demurred  to  the  bill  for  want  of 
equity,  and  because  no  suit  could  be  tnalnlaiDed 
in  any  court  to  restrain  the  collection  of  any  tax 
of  the  United  Stales,  and  the  appellant  could 
not  be  permitted  In  this  suit  to  attack  the  va- 
lidity  or  regulari^  of  the  assesamenU  or  restrain 
the  execution  of  a  warrant  issued  thereunder. 
The  drcuit  court  sustained  the  demurrer  and 
dismissed  the  bill.  To  review  Its  decree,  this 
appeal  Is  brought. 

The  sole  ob^t  of  the  suit  Is  to  restr^n  the 
collection  of  a  tax  which  purports  to  have  been 
assessed  under  the  Internal  revenne  laws,  A 
decree  adludring  the  tax  to  be  void  as  against 
the  appelbot  IB  souc;ht  for  only  as  preliminsrjt 
to  relief  by  injunction,  and  would  be  futile  for 
aav  purpose  of  this  suit  imleai  followed  b;  an 
Inmnction. 

The  internal  revenue  Act  of  July  13,  1886, 
eh.  18i,  14  Stat,  at  L.,  193,  provided  ^.  1Q 
as  follows:  "  No  suit  shall  be  maintained  In  any 
court  for  the  recovery  of  an;  tax  alleged  to 
have  been  errooeoualj  or  IHenlly  asse^ed  ot 
collected,  until  app^  shall  have  been  duly 
made  to  die  Commissioner  of  Intemal  Revenue, 
according  to  the  provisions  of  law  in  that  re- 
gard, and  the  r^ulations  of  the  Secretary  of 
the  Treasury,  established  in  pursuance  thereof, 
and  a  decision  of  said  Commissioner  shall  be 
had  thereon,  unless  such  suit  shall  be  brought 
within  six  mnaths  from  the  time  of  said  decis- 
ion, or  within  six  months  from  tlie  time  this 
Act  takeseSect;  Proeidtil,  That  if  said  decision 
shall  be  delayed  more  than  six  months  from  tbe 
date  of  such  appeal,  theo  said  suit  may  be 
brouKbt  at  anytime  within  twelvemonths  from 
the  £te  of  such  appeal."  By  section  lOof  the 
Act  of  March  3,  1867,  ch.  169,  U  BuL  at  L.  [las] 
176,  it  was  enacted  that  section  19  of  tbe  said 
Act  of  18dS  be  amended  "  by  adding  tbe  fol- 
lowing thereto:"  "And  no  suit  for  the  pur- 
pose m  restraining  the  assessment  or  coUeciion 
of  tax  shall  be  maintained  In  any  court."  In 
the  Revised  Statutes  this  amendment  of  and 
addition  to  section  18  of  the  Act  of  1866  is  mode 
a  section  by  itself  (section  SZU),  separated  from 
thst  of  nhich  it  Is  sn  smendment  and  to  which 
it  Is  an  addition,  and  reads  thus: "  No  suit  for 
tbe  purpose  of  restraining  tbe  sEsesament  or 
collection  of  any  tax  Bbsll  be  msintained  in 
any  court."  Thewoid  "any  "was  inserted  by 
the  revisers.    This  enactment  lo  section  82S4 


of  section  19 of  tbe  Aclof  1866,by  belogaddcd 
thereto.  The  first  part  of  section  19  related  to 
a  suit  to  recover  back  money  p^d  for  a  tax 
aUeged  to  have  been  erroneously  or  Illegally 


providing  for  the  clrcumslances  under  wiucti 
such  a  sidt  might  be  .brougbt,  proceeded,  when 
amended  10  say,  that"  No  suit  for  the  purpoM 
of  restraining  the  assessment  or  ooDection  of 


.....Go'g'gTe'- 
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tu  dull  be  malntaiDcd  in  anjr  conit,"  The 
•dditkni  of  1867  wa«  in  pari  mattria  wlQi  Ibe 
prevloui  MUt  of  the  Kcoon  and  nUted  to  the 
■mtm  nib]ect-iiiatter,  Tba  tax  spoken  of  io  the 
tint  part  .of  the  aecdon  wu  called  a  tax  *tti 
modo,  but  was  characterized  as  a  "  lax  alleged 
ito  have  been  eironeouslf  or  menllf  BBseau  ' 
«r  collected."  Hence,  when,  on  the  addition 
the  MctloD,  a  tax  was  spoken  of.  It  meant,  that 
which  is  in  a  condiUon  to  be  collected  as  a  tax, 
«nd  U  claimed  br  the  proper  public  officers  to 
be  a  tax,  althon^on  the  other  tide  It  la  alleged 
to  have  been  erroneoiulv  or  illegallt  aswssed. 
]thaBuootbermetuiinginsectioa32S4.  There 
is,  therefore,  no  force  In  the  snggeatioii  that 
•ecUoD  S224,  in  speakinz  of  a  tax,  means  only 
ft  legal  tax;  and  that  an  illegal  tax  Is  not  a  tax, 
and  so  does  not  fall  within  the  inhibition  of 
the  statute,  and  the  collection  of  It  may  be  re- 

The  statute  clearif  applies  to  the  present  niit 
and  forl)ids  the  grantingof  relief  by  injunction. 
It  Is  distinctly  allegedln  the  bill  that  the  ap- 
pellee claims  that  the  appellant  awes  to  the  Unit- 
ed States  the  amounts  assessed  for  taxes,  both 
[19S1  the  tax  aswssed  against  the  appellant  and  that 
assessed  against  Irwin  A  Snyder.  The  bill  also 
ahows  sufficiently  that  the  assessment  bad  rela- 
tion to  the  business  of  the  appellant,  as  a  manu- 
facturer of  tobacco,  and  to  his  liability  to  tax, 
under  the  internal  revenue  laws  in  respect  to 
«uch  business.  The  instructions  of  the  Internal 
Rereoue  Department  in  r^ard  to  the  prepara- 
tion of  assessment  lists  provided,  that  where  an 
useasment  was  reported  against  a  manufacturer 
'Of  tobacco  for  having  removed  any  taxable  ~  ~ 
ticks  from  his  manufactory  without  the    ~ 


>,  the  entry  in  tbe  column 
'  occupation "  should  be 
■'Stomp  Tax.  Tob.,"  with  liberty  to  use  the 
Inltiiils  "8.  T."as  an  abbrevistion  for  "stamp 
tax."  The  instructions  stated  that  "Tob."  is 
«n  abbrev-iation  for  "tobacco."  Resort  may 
be  had  to  these  instructions  to  show  the  mean- 
ing of  the  abbreviBtions  in  the  anessment  llsL 
Read  1^  the  light  of  tbe  Instructions,  the  list 
shows  ft  tax  which  the  sppellant  might  be  liable 
to  pay.  and  one  which  the  commtsaioner  had 
gcocnl  Jurisdiction  to  assess  against  him. 

The  Inhibition  of  section  8^  applies  to  all 
assessments  of  taics,  made  under  color  of  their 
-officeSiby  Internal  revenue  officers  charged  with 
£cneial  jurisdiction  of  the  subject  of  assessing 
taxes  against  tobacco  manufacturers.  Tbe  rem- 
edy of  a  suit  to  recover  back  tbe  tax  after  it 
is  paid,  la  provided  by  statute,  and  a  suit  to  re- 
atraln  its  collection  is  forbidden.  The  remedy 
«o  given  is  exclusive,  and  no  other  remedy  can 
be  substituted  for  it.  Such  has  been  the  cur- 
rent of  decisions  id  the  Circuit  Courts  of  tbe 
United  States,  and  we  ore  satisfied  Itlsacorrect 
Tiewof  thelaw.  ifou^ntfv.  Am^,  Deady.llS; 
PuUan\.EitmJwer,2tM^,,  U.  8.,  W;  «o»»w 
T.  F\-eeland,  14  InL  Rev.  Rec  ,S8;It.R.  Oo.  v. 
Prettyman.  17Id.,  W\U.  8.  v.  B(ae*,llBIalchf,, 
4C.  C),  MS;  Kittinoer  v.  Btaa,  1  Bits.,  60;  tf. 
Br,  R,  R.Co..AD\\\..m,  AlkanT. Bean,miji\. 
Itev.  Rec„  8S1;  KtnteU  v.  UttMTt,  18  Blatchf. 
fC.  C.V  897.  In  Cheaiham  v.  U.  8..  98  U  8.,  85. 
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[New.  92,  S3.] 
Argued  Not.  I,  IBBS.      Decided  Not.  It,  1883. 

FERRORlothe  Circuit  CourtofUie  United 
States  for  the  District  of  LouiBiaDs.  And, 
APPEAL  from  tbe  Circuit  Court  of  the  United 
States  for  the  District  of  LouiaUna. 

The  history  and  facta  of  the  case  f oil  j  appear 
Id  the  opinion  of  the  court. 

Mettrt.  Wb.  Or»nt  and  J.  D.  Bou»»,  for 
plaintiff  in  error  and  appellant; 

The  general  rule  is  tkat  a  judgment  upon  k 
declaration, which  does  not  aver  a  promiee.wiU 
be  set  aside,  even  afler  verdict  on  isaue  joined. 

MytT$  V.  Davit,  0  Blatchf.,  77;  Candler  v. 
ieoMtlffr,  lOWeud.,486. 

The  law  will  not  create  a  promise  in  plead- 


1«. 

An  action  will  not  lie  against  one  person, upon 
a  covenant  which  purports  to  have  been  made 
by  anotlier. 

Beelrfiam  t.  Drake,  B  Mees.  ft  W.,  78; 
wr  v.  f^ield,  10  Wend.,  88;  7faim«nd  v 
*ard,  4Hil],351;  aee,  also,  PbwUr  v.  She 
Hass..  14;  MiceS  v.  Siaw.  18  Mass.,  42;  BHti- 
Uf/v.  Mann,  2  Cush.,  S87,  Kimtma  v.  Tucker, 
10 Mass.,  192;  StadcpoUv.  ArnoU,  II  Mass.,  27. 

In  New  York  and  Massachusetts  the  rule  Is 
BO  strictly  enforced  that  the  maker  of  a  note, 
who  describes  himself  aa  agent  of  a  particular 
person,  isheldtoUndhimBeUandnotthepnn- 
cipal. 

De  WiUt.  Walton,  9  N.  T.,  571;  Barker  \. 
In*.  Co.,  8  Wend.,  M;  Ante  v.  Stanton,  10 
Wend.,  271;  H.  B.  Co.  v.  Benedict,  6  Grav,  666; 
JoAwT.  CSinnon,8  Met.,45fl;  Broamv.  Piirter, 
7Allen,B37;  Bradfeiv.  (?fcj*t  (5j.,16Pick.,847; 
Bat*  r.  ffBrUn,  12  Gray,  477;  see,  also,  Met- 
eal/v.  WiUiam*.  104  U.  8.,  98  (XXVI  ,  605); 
Me7\/eT  v.  Steele,  £6  Ala..  487;  ifwcA.  Bank  v. 
Cent.  Bank,  1  Oa. ,  418;  McD/mald  v.  BearBxver 
Co.,  13  Cal.,  220;  Garriton  v.  Combe,  7  J.  J. 
Marah.,  84;  1  Dan.  Neg.  Inst.,  sec.  803. 

Mceere.  JoMpb  P.  Horaor,  W.  S.  Benedict 
and  Frawie  W.  Baker,  for  defendant  In  error 
and 'appellee: 

It  has  been  held  for  many  years,  that  If  the 
defendant  dispute  the  allegation  of  citizenship 
in  the  declarHtion,  he  must  plead  tbe  fact  in 
abatement  of  the  suit. 

Jone*  V.  League,  18  How.,  81  (S9  U.  8.,  XV.. 
264);  WytAe  v.  Myen.  8  Sawy.,  699. 

The  Term  at  whicb  the  Judgment  had  been 
rendered,  having  expired  before  tbe  filing  of 


the  appellant's  bill,  the  court  wa«  powerless  to 
rfropen  the  judgment  and  had  lost  con  trol  of  it. 

Bank  v.  Mom,  6  How..  87;  Orablree  v.  A'rir. 
1  Bond,  554. 

"No  fact  once  tried  by  a  jury  shall  be  other- 
wise re-examined  In  any  court  of  the  United 
States  than  according  to  (be  rules  of  the  com- 
mon law." 

U.S.  Const., 7lb  Amend.;  Partmuv.BedforJ, 
a  Pet.,  488;  Grim  v.  Handles,  94  U.  B..  65T 
{XXIV.,  217);  aini  v.  Mote  6  How.,  87. 

Complainant  has  been  at  fault  and  thus  lost 
all  remedy. 

Orim  V.  Handley  (tupra);  nvlg  v.  Warner,  H 
How.,  142;  2  Btoty,  Eq.,  8th  cd.,  sec.  887; 
B.  B.  a>.  V.  Neal,  1  Woods,  853;  SearU*  v.  R 
R.  Co.,  3Woods,621;  Broumr. BttenaViela.V^ 
U.  8.,  168  (XXIV.,  422). 

"If  anything  be  settled  in  our  jurisprudence. 


Mr.  Jvetiee  Orm^  delivered  the  opiniai 


appellee,  having  died  since  the  Judgment  be- 
low, Willinm  S.  Lovcll,  her  executor,  has  ap- 
peared in  her  stead. 
In  the^ction  St  law.shefiledapetition  against 

leging  that  she  n 
hewasacitizcnc 
of  Januarv,  1878,  she  sold  a  plantation  to  Or- 
lando P.  Fisk  for  the  price  of  C2S,  500,  of  which 
the  sum  of  (4,500  was  paid  in  cash,  and  for  the 
rest  of  whicb  nine  notes  of  Fisk  were  given, 
for  (2,000  each,  payable  in  successive  years 
and  secured  bv  a  mortgnge  of  the  estate;  that 
Cmgin  bad  paid  the  first  three  of  the  notes,  and 
the  petitioner,  by  foreclosure  and  sale  of  the  es- 
tate underlhc  mortgage,  had  obtained  the  sum 
of  110,447.05,  to  be  credited  on  the  rcmmning 
notes  under  date  of  May  1,  1874;  and  further 
alleging  as  follows: 

'  'Now  your  petitioner  represents  that  Georgfr 
D.  Cragin  is  and  was  the  real  owner  of  said 
property  and  liable  to  your  petitioner,  for  the 
following  reasons,  vit,: 

That  suhscqueniiy  to  the  said  purchase  of 
property  by  said  Fisk,  by  a  certain  proceeding 
filed  In  this  honorable  court,  the  said  Cragia 


Ins.  Co.,  S  Wend.,  Hi  B.  C  8)  Am.  Dec  tM;  Fenti 

..   o. — J._    .„  ^„..     -"     %  c   26  Am.  Dec.,  MB ; 

-    * ^  V.Drake, 


De  Witt  v.'Walton^  b'^,  ¥.',(71 ; 


I,  10  Wend. 
uv  TT  ju.  V.  WaJton,  0  ei.  i.,vji;  iHwani 
BHees.  k  W.,  19:  Stackpole  v.  Arnold,  u  jii.n.,j.i, 
H.  C.  S  Am.  Dec.)  1» ;  Brlna  v.  Partridge,  «4  N.  T., 
SST;  Eastern  R.  U.  Co.  v.  Ben^dlet,tQiav,GML 

There  can  be  no  rccoverr  on  a  note  orbUl  against 
one  vhoMoaiDe  does  Dot  appear  upon  It  VEenan 
a|«nt  acta  In  his  own  name,  he  bfndi  hinuell  and 
nothlsprlDOiPBL  Tboi>iaav.BMbOp,18tr_BU;  Al- 
len V.  C(rit,  a  HUl,  SU;  Barlow  v.  Msbop,  1  EaHt.«SS; 
B.  C,  S  Ebp„  i«8;  LeadWUer  v.  I'arrow,  S  Haule  * 

An  Bsent  looeptlnf  a  bill  In  his  own  name  triada 
himself  and  not  hla  ninolpal.  Bk.  of  Rochester  v. 
Honteatli,  1  Denlo,  «D ;  &  C,  48  Am.  Deo.,  IBL 


principal's  name  wltbout authority.  Rcasiter  v.  Hoa- 

-'•er,  a  Wend.,W4;  B.  C,  M  Am.  Dec^K;  BaHlcu 

Tucker,  IH  Han..  »;  D(MenMn4  r,  Ellii,  > 

bm-CU^TO:  S.C.,IAm.Deo.,lt4;  Duds  v.  Par. 

-*    ■'"     -  ■■  Wrlsht,B  Kf  B..UT; 


ker,  Ge  N.  i-  A>:  Collen  v.  n 
Hoohaler  v.  Baruch,  t  Deij.  U- 

U  an  aceat  In  the  course  of  hli  aaencj  slarn  a  Ull 
In  hli  own  name,  he  and  not  tbe  prtnolpal  Is  liahtc. 
Jornson  V.  BJebard,  I£  J.  *  Bp,,  to ;  Newhall  v.  Dub- 
iap,  U  He.,  180:  8.  C.  81  Am.%c,  U. 

Vie  oluuset«T  In  whicb  a  person  diaws  a  blU  may- 
be ebown  ai  between  himjnif  um]  bia  principal. 


in  u.  s. 

ib.Googlc 


1888. 


CKiain  ▼.  LoTxu. 


did  cUhn  the  enllre  ownership  of  theidd  pn>p- 
tHj  and  did  clklm  thai  the  purdiue  mide  In 
the  DRine  of  the  nid  Pisk  wu  lUegkll;  eutenMl 
fu  bii  own  name  b;  said  Pisk,  who  waa  acting 
mprelyu  the  agent  of  said  CragiD,  and  that  die 
amount  of  the  purchase  price  of  said  property 
paid  In  caah,  as  well  as  the  first  and  second  notes 
aforesaid,  were  made  by  s&ld  Fisk  with  the 
monev  of  said  Cragin,  and  that  he,  said  Cntgln, 
was  hable  for  and  ready  to  pay  for  said  proper- 
ri9Al  tj:  that  thereafter,  in  due  course  of  law  and 


after  proper  proceedings,  the  aaid  Cragto 
'■    'geii  by  this  honorable  court,  by  final 
o  bo  the  owner  of  said  property,  and  the 


matters  and  things  Id  said  petition  contained 
were  found  to  be  true  and  correct. 

Tltat,  pending  said  proceedings,  the  anid 
George  D.  Cra;^"  was  in  said  case  appointed 
the  receiver  of  the  said  plantation,  so  sold  by 
your  petitioner  as  aforesaid;  and  that,  acting  as 
auch  receiver,  and  subsequently  as  sucli  owner 
of  said  plantation,  he  did  remove  therefrom  all 
the  movable  property  thereon  and  which  existed 
thereon  at  the  date  of  tlie  sale,  by  your  petition- 
er, to  said  Piak,  of  a.  value  exceeding  11,000, 
and  did  lay  waste  and  dilapidate  the  said  prop- 
erty, to  benefit  his  adjoining  plantation,  and  to 
the  detriment  of  your  petitioner's  righta. 

Petitioner  further  avers,  that,  by  reason  of 
Ihe  causes  aforesaid,  the  said  George  D.  Cragin 
Is  liable  and  indebted  imto  your  petitioner  in 
the  full  amount  of  said  notes,  less  the  credit  due 
as  aforesaid,  for  which  amicable  demand  ha.* 
been  made  without  avnil." 

The  record  shows  that  Cragin  was  served 


the  plaintiff  in  Ihe  aum  claimed,  which  was 
flhown  I^  computation  and  agreement  of  coun- 
sel to  be  (6,B^.40,  and  the  defendant  sued  out 
a  writ  of  error,  which  is  the  first  of  the  cases 
before  us. 

The  other  case  Is  an  appeal  from  k  decree  of 
the  same  court,  dismissingupondemurrera  hilt 
fn  equity,  filed  by  Quitman  afcainst  Cragin,  to 
annul  and  avoid  the  judgment  aforesaid  and  to 
re<itrain  the  Issue  of  execution  thereon.  The 
bill  set  forth  the  proceedings  in  the  suit  at  law; 
and  its  only  other  material  allegntions  were, 
thai  the  circuit  court  had  no  Jurisdiction  of  that 
•uit,  because  both  parties  were  citizens  of  New 
York;  and  that  Quitman,  knowing  that  fact, 
falsely  and  fraudulently  alleged  Cr^in  to  be  a 
«i(izcn  of  Louisiana,  and  Illegally  and  unjustly 
obtained  Judgment  by  default  against  him. 

It  Is  quite  clear  that  the  bill  tn  equity  was 


ment  against  him  in  the  suit  at  law,  that  the 
plaintiff  in  that  suit  alleged  thalhewasacltlEen 
cf  Louisiana.  If  be  did  then  know  It,  be  should 
have  appeared  and  pleaded  In  abatement;  and 


inaequc 


«autty  wilt  not  relieve  him  from  the  coi 

of  hisownn^ligence,  Joruty.  Lea/nu    

76  [5I»U.  S.,XV.,203];  CrimT.  HandUy.MV. 
S.,  *IB3  [XXIV..  2ie.J  The  decree  in  t/utait  in 
tquity  mtiil,  Oterefore,  be  afflr-mtd. 

But  It  is  equally  clear  that  the  Judgment  at 
law  Is  erroneous.  The  petition  shows  no  privily 
between  the  plaintiff  and  Cragin.  Itallrgcsno 
promise  or  contract  by  Cragin  to  or  with  the 
plaintiff.  The  mere  description  of  the  notes. 
received  by  the  plaintiff,  a*  "  notei  of  Flak  " 
10IV.& 


does  not  show  that  they  were  not  negotiable  lii> 
■truments,  but,  on  the  contrary,  in  tlie  connec- 
tion In  which  it  is  used  and  applied  to  notea 
given  for  the  purchase  money  of  land  and  s 


gotiable  promissory  notes,  bearing  ni. 
that  of  Pisk,  as  maker;  and  on  such  notes  no 
action  will  lie  against  any  other  person.  KaA 
V.  Teiti^e,  S  Wall.,  689.  708  [72  U.  8.,  XVIll.. 
837.  5801:  WiUinm*  v.  BMint,  1«  Grav  77;  In 
Be  Adantonia  Fit^  Co.,L.  H.9  Ch.,  f(35;Dnn- 
ieUv.  Bumfutm.  2  La.,  248, 348.  The  case  does 
not  come  within  the  decisions  in  Methanic^ 
Banky.  Bank  of  Columbia,  SWbeat.,  836,  and 
in3fetMi/v.M«t>i™,  104U.  8„  93  [XXVL, 
6e£],  in  each  of  which  the  name  of  the  princi- 
pal appeared  upon  the  face  of  the  note. 

If  Ihe  action  is  treated,  not  as  an  action  upon 
the  notes  themselves,  but  aaan  action  to  recover  r^Aa-i 
the  amount  of  the  notes,  by  reason  of  a  subse-  I***' 
qucnt  ain^cmeat  of  Cragin  to  pay  them,  the 
plaintiff  fares  no  better.  The  only  allegations 
touching  the  rclalian  of  Cragin  to  these  notca 
are  that,  in  a  suit  by  him  against  Pisk,  he  ^■ 
Icged  that  Pisk  in  purcbasmg  the  land  acted 
merely  as  his  agent,  and  that  he  owned  the  land 
and  was  liable  and  ready  to  pay  for  it;  and  that 
Le  was,  thereupon,  adjudged  to  be  the  owner  of 
tbe  land  and  took  possession  thereof.  If  this 
amounted  to  a  promise  to  anyone,  it  was  not  a 
promise  to  the  plaintiff,  nor  oven  a  promise  to 
Pisk  to  pev  to  the  plaintiff  the  amount  of  the 
notes;  but  it  was,  at  the  utmost,  a  promise  to 
Fisk  to  pay  that  amount  to  bim  or  to  indemnify 
him  in  case  he  should  have  to  pay  it.  It  is, 
thcrefore.notwithin  the  provisions,  of  thoLoul- 
BLina  Codes. cited  in  argument;*  and  tbedefend- 
ant  is  liable  to  an  action  at  law  by  Fisk  only, 
and  not  by  tlie  plaintiff.  Nat.  Bk.  v.  Grand 
Lodge,98  U.  B.,  123[XXV.,75J;  BanJc  y.  Biee. 
107  ilasa.,B7:M'CatiUsy, Hasan,  6 Rob.  (La.), 
359.  The  final  allegation  that,  by  reason  of  the 
causes  aforesaid,  the  defendant  is  indebted  and 
liable  to  the  plaioliff,  is  a  mere  conclusion  ol 
law,  which  is  not  admitted  by  demurrer  or  de- 
fault.   EoUii  V.  RieJiardton,  18  Gray,  8U8. 

Tbe  judgment  having  been  rendered  on  de- 
fault, upon  a  declaration  setting  forth  no  cause 
of  action,  may  )x  reversed  on  writ  of  error. 
MeAlUilery.  iruAn,9flU.  S.,97rXXIV.,  615]; 
HoiiUy.  Bieiiardton,  above  cited;  Xa,  Bankv. 
Sejieeal,  9  La,,  225.  This  court,  on  reversing  a 
judgment  of  the  circuit  court,  may  order  such 
Judgment  for  eitlier  party  as  the  justice  of  the  roAni 
case  may  require.  rfTs.,  aec.  701;  7m.  Cb.  t.  '*"**'* 
Bovkin.  12  Wall.,  4SS  [TS  U.  8.,  XX..  443].  In 
the  caseatbar,the  order.followlng  the  precedent 


QonaLioD :  ana  it  sucn  uiira  pereooooDBenuwaviui 
himself  of  the  advaotaaeitipulated  In  hit  litvor,  tbe 
oontiaot  cannot  Ite  i«TOked.^   !«.  ClvU  l^ode,  iBn. 


mediateiV 

wboae  benefit  <«rtaln  i 


Is  that  whtdi  doea  not  Im- 

eontmct,  but  ttoat  esuitr 

llitrd  peTBOo,nota  iMTtrtolband  for 
t  certain  ■Upulatkms  have  been  madei 
stipulated  m  a  contract,  enteied  Into 
r  peraon,  and  aaaoezpToaooDdltlooot 

at  ve  acertaln  thing  to  a  tblrd 
peraon,  not  a  party  to  the  net,  that  third  person  baa 
BD  equitable  action  acalnat  the  one  who  lias  eon- 
tracted  the  oblloatlon,  to  enforce  (be  eiteouUoD  of 
the  tUputatlon."   Ia.  Code  of  Pr„  aT  ~ 


BDOuier  persoD,  anu 
CODUVCt,  that  thISIM 


.dbyGOOgI?* 


Sdprux  ComiT  or  thb  UirrrsD  ETATsaL 


of  Slaeum  r.  PuMty,  8  Cnncb,  S31,  wlU  b« 
Out  tti«  Judgmmt  bdiw  be  rmened  and  On  to** 
nmandtd,  with  dirtetimt  Oat  jwigment  be  or- 

Ordtnd  aeeordin^w, 
Xnieoopr.   Tett: 

Jmom  H.  HoKcnnqr.  Clark,  Bap.  Onirt,  U.  a. 


tJNlTED  STATES,  Appt., 

FRAKCIS  A.  GIBBONS,  Jr. 

(Bm  B.  a,  Ite|>oH«r>ied.,  IDO-tOS.) 

Gmlraet,  vtot  I 


APPEAL  from  the  Court  of  ClaiiDB. 
The  bJBtory  kod  facte  of  Uie  case  Bppear 
Id  the  opinioD  of  the  court. 

See,  also,  l6Ct.  a.,  174. 

Mr.  WUlUn  A.  Bbnir,  At^.  Attf-Om., 
for  appellant : 

Id  cases  where  theloDcuaKe  used  bf  Ihepar- 
ties  to  ibe  contract  is  iDdefloite  or  ambiguous, 
and  heoce  of  doubtful  coDStnictJoD,  the  pnctl- 
cal  mtcTpretalJoD  of  the  parties  tbeiosefvea  ii 
en  tilled  to  great,  if  Dot  ooDtroUtog,  influeoce. 

diicagov.  SItddon,  B  Wall.,  M  [76  U.  8., 
XIX.,  696  ;  Louibtr  v.  Bangt,  B  Wall.,  737  [69 
U.  8.,  XVII.,  769]. 

Tbe  contract,  as  we  have  seeo,  ezpresalj  pro- 
hibits any  reco»ery  for  extra  charge  for  modi- 
Itcatlona,  unless  agreed  upon  by  tbe  parties. 
There  could  be  no  such  agreement  except  with 
tbe  coDcurreuce  of  the  bureau  of  yaids  and 
docks,  the  channel  through  which  Ibe  QoTera- 
ment  became  a  party  to  the  contract. 

Haakint  v.  U.  &.  96  U.  S.,  689  (XXV., 
e07];  Fbra  v.  U.  3.,  W  Ct.  Q.,  60:  i^  t.  U. 

s..  14  Ct.  a..  Bit 

Mr.  Enoch  Totton,  for  appellee. 


The  principal  question  In  this  case  relates  to 
tbe  proper  construction  of  a  building  contract 
between  the  parties,  entered  into  Jlay  23, 1866, 
tiie  United  Stales  actingby  Joseph  Smith,  Chief 
of  the  Bureau  of  Yards  and  Docks,  under  ibe 
aiilhority  of  the  Navy  Department,  fo»  the  re- 
pair of  the  entrance  buildiogs  and  carpenter 
shop  at  tbe  Norfolk  Navy  Yard,  which  had 
been  destroyed  by  Greinlwl  at  the  outbreak  of 
Ibe  civil  war. 
[SOI]      The  contract  required  tbe  appellee  to  furnish. 


Note.— Oroi  eddcnet  om  appliaibit  tn  teritten  w 
traclt.  Sm  nnU  to  Bradley  v.  Wash.,  elc,  Stei 
rHckct  Co.,  M  V.  8.  (13  PctJ,  m. 

BO(t 


at  hill  owD  risk  and  expense,  all  the  material 
and  work  ncceasaiy  for  the  repairs  of  tbe  build* 
ings  according  to  the  plana  and  ■pecificatioo» 
annexed,  the  entiance  buildings  to  be  entirelr 
compleied  and  delWered  within  one  hundica 
and  twenty  days,  and  the  carpenter  shop  within 
thirty  days,  from  the  date  of  tbe  contract.  A 
gross  sum  was  to  be  paid  for  the  work  on  eadi, 
partbkl  paytnents  to  be  made  daring  the  pnw- 
rew  of  the  work  udcki  tbe  cenillcate  of  tbe  su- 
periDtendent,  and  onal  paytneot  when  the  work 


of  tbe  party  of  the  second  nort.  It  was  de- 
clared in  the  contract  that  "No  extia  charge  for 
modifications  will  be  allowed,  unless  mutually 
agreed  upon  by  the  parties;  and  no  choDgea  or 
modifications  mutually  agreed  upon  by  Om 
parties  to  tliie  coDtract  shall  in  any  way  aOoct 
lt«  validity." 


"The  foundations  and  the  brick  walls  now 
BtandiDg,  that  were  injured  by  the  fire,  will  re- 
main and  be  carried  up  to  tbe  height  designated 
in  the  plan  by  new  work." 

The  contract  was  made  in  pui^uance  of  pro- 

.  isals,  invited  by  an  advertisement.  In  which  it 

was  stated  that  "Persons  desiring  to  bid  must, 

necessarily,  visit  the  vard   and   examine  the 

present  condition  of  tne  works,  and  can  thers- 

see  the  plans  and  specifications  to  mable  them 

to  bid  understandlngly." 

Tbe  findings  of  fact  hy  tfae  Court  of  Claim* 

taring  on  this  point  are  as  follows: 

"III.  At  the  outbreak  of  the  late  rebellion, 

these  buildings  mentioned  in  the  contract  were 

burnt,  but  portions  of  tlie  walls  were  left  stand- 


ing. Prior  to  thepropoeals  for  work,  an  in- 
spection of  these  fragmentary  walls,  ao  left 
standing,  had  been  made  by  the  ofBcers  of  tho 


Qoremment  in  diaige  of  tite  works,  and  those 
portions  of  them  deemed  unfit  to  form  apart  of 
tlie  permanent  structure  were  taken  down,  and 
those  parts  which  were  considered  uninjured 
and  proper  to  be  built  upon  were  left  standing 
for  that  purpose.  After  the  agents  of  tbe  Qov-  tSM] 
emment  had  prepared  the  walla,  retaining  the 
portion  which  tlie  civil  engineer  of  tbe  navy 
yard  in  charge  of  tbe  work  supposed  might  bft 
used  in  the  new  structure,  the  clilcf  of  the  bu- 

of  yards  and  docks  invited  the  eiamlna- 

of  bidders  by  the  edvertisemeni  annexed 
to  tbe  petition,  and  the  claimant,  by  his  agent, 
visiied  and  saw  the  walls  so  standing.  At  the 
time  the  claimant,  by  his  agent,  ao  visited  the 
yard  he  was  shown  the  walb  by  a  quartennan 
BCtiog  under  the  civil  engineer  of  the  yard. 
The  claimant's  agent  asked  if  those  walls  were 
' md.     The  quartennan  replied   that  they 

,  so  far  as  he  knew.and  that  Mr.  Williams. 

lastcr  mason  of  the  yard,  and  Mr.  Wor- 
rail,  tbe  civil  engineer  of  the  yard,  bad  said 
that  tiiey  were  to  stand.  (But  it  does  not  ap- 
pear that  tbe  quarterman  was  autboriied  U> 
make  such  representations  to  ttie  claimant'* 
agent.)  And  the  civil  engineer  likewise  repre- 
scD'iod  to  the  claimant's  agent  that  the  portion 
of  the  walls  then  atanding  would  remain  and  be 
used  In  tbe  new  work.    After  the  clolmant'a 

rit  bad  so  visited  the  yard  and  been  shown 
walls,  the  claimant  made  his  bid. 

tO»  D.  8. 

DigitzfidbyGOOgle 


IBBt.  Booth  T. 

IV.  AfUr  the  cklmant  lud  begun  mak  ni>- 
dcr  his  coDtract,  It  wu  discoTered  Otat  *  poT- 
llon  of  the  iralU  still  itAodiDC  had  been  w  in- 
jured by  the  Bie  as  to  be  nidlt  for  building  a 
auperatructuretbeTeoD.  Commodore  Hi  tcbcoclc, 


■iiant  to  bU  oidera.  about  one  third  of  the  por- 
tion then  standing  waa  lakeo  down  b;  the  clilm- 
iwt  before  proccMing  to  build.  The  effect  of 
tliU  second  razeeine  wm  tbU  the  claimant  bad 
to  substitute  new  bnck  work  for  thataoremoTed  1 
nnd  the  Additional  cost  of  construction  tberebj 
tliroif  n  upon  blm  was  the  sum  of  $4,0(M) ;  Koa 
for  it  he  has  received  no  remuneratioD  additional 
to  the  price  named  or  consideration  expiesied 
in  the  ccntracL  It  does  not  appear  that  M  the 
time  Commodore  Hitchcocic  ordered  the  walls 
to  be  further  raseed  the  defendant's  offlcera 
made  anj  pretense  or  claim  that  the  iDcreaied 
expense  was  to  be  borne  by  the  claimant  aa  worit 
required  by  the  contract ;  nor  doea  It  appear 
that  the  claimant  made  any  objection  lo  the 
tnkinj;  down  of  the  walls  as  ordered  by  Com- 
modcre  Hilchcock." 

The  appellee  clidmed  compensation  beyond 
[MWl  (be  contract  price  tDrlheaddilionalCMtof  con- 
struction rendered  necessary  by  rebuilding  that 
portion  of  the  wnlls  torn  down  by  order  of  Com- 
modore Hitchcock.  The  United  States  con- 
tended that  it  waa  covered  by  the  terms  of  his 
contract. 

In  our  opinion  the  Court  of  Claims  committed 
no  error  in  itllowinc  the  claim  of  the  coatraC-- 

The  langu^  of  the  specifications  is,  perb 
■usceptibleoftwo meanings.  Accordingtoi.  _. 
it  is  SB  if  it  read  that  "the  fonndntlons  and  the 
brick  widls  now  standing,"  so /ar  a*  1/uiy  "were 
uninjured  by  the  flre,  will  remain";  according 
to  the  other  that  ' '  the  foundations  and  brick 
walls  nowslsnding,"&n'n9«HeA  at  "were  unin- 
jured by  the  fire,  will  remain."  But,  without 
going  into  any  refinements  of  merely  verbal  in- 
terpKtatton,  we  think  the  oMioIng  of  the  par- 
ties, explaiDBd  by  the  circumstances  attending 
the  transaction,  is  sufBciently  plain,  and  de- 
termines satisfactorily  their  relative  rights  and 
obligations. 

It  must  be  conceded,  we  think,  that  it  _. 
Intended  that  the  old  portion  of  the  work  was 
lo  remain  aa  port  of  the  new  structure  only  ao 
far  as  ft  was  In  fact  fit  to  do  so,  having  refer- 
ence to  the  character  and  uses  of  the  building, 
and  that  tbe  United  SUtct  had  the  right  to  de- 
termine the  fact  of  fitness.  It  was  clearly  its 
interest  to  do  so,  in  advance  of  bidding,  because 
if  it  reserved  the  right  to  moke  tbe  oetei 
tion  at  any  stage  in  the  progress  of  the 
or  even  at  the  time  of  flnal  acceptance  on  Eta 
completion,  the  whole  risk  of  tbe  contingency 
would  be  thrown  upon  tlie  conlmclor,  who 
could  only  indemnify  himself  by  an  increase  in 
,^|U]  the  estimate  of  probsble  cost;  and  the  Qovem- 
*■'""  ment  would  tiiusbe  compelled  to  pay  for  an  un- 
certainty which  could  as  well  be  resolved  in 
ndvunce.  Tbe  United  Stiiiss  having  a  right  to 
determine  Uie  fact,  tt  would  be  reasonable,  liav- 
ing  regard  merely  to  its  own  Interests,  lo  do  so 
bclore  letting  the  contract.  It  would  lie  equally 
reasonable  and  just  lo  the  contractor  that  the 
decision  should  be  made  at  the  outset ;  and  as 
the  right  to  make  It  belongs  lo  tiie  proprietor, 
109  U.& 


aos-«u 

the  dn^  foltmn  lo  ezerdae  It  so  duU  the  ooo- 
tractor  shall  not  be  misled  and  lnjui«d. 

Under  the  drcumstancea  in  the  present  caae„ 
and  according  to  the  term*  of  the  spedflcstiona, 
we  think  it  was  tbe  duty  of  tbe  MBcers  acUnr 
for  tbe  United  States,  the  ri^t  nrafomumce  at 
which  the  Government  assumea,  to  point  out. 
to  the  bidders  the  parts  of  the  found^ions  and 
walls  which  were  In  fact  lo  far  unln jiued  as  lO' 
enter  Into  the  new  atrttctare,  and  that  this  was 
actually  done  (q*  dismtntling  and  stripping  the 
burnt  building,  so  that  upon  inspection  of  what 
was  left  standing  tbe  propoeing  contractor 
would  be  able  by  measumnent  to  ascertain  pre- 
cisely wbst  new  work  be  was  to  do  and  be  paid 
for.  To  require  him  to  determine  the  fact  for 
himself  provtsionally,  subject  at  sny  time  be- 
fore completion  of  the  work  to  have  his  judg- 
ment reversed,  and  to  be  required  tn  conse- 
quence to  perform  work  which  he  could  not 
and  did  not  provide  for  in  hl«  estimates,  would 
be  unreasonable  and  unjust.  Tbe  inspection  In- 
vited by  the  adverUsemenl  was  not  for  the  pur- 
pose of  asristing  the  contractor  to  deteruiine, 
subject  to  such  a  condition,  the  question  of  the 
fitness  of  the  standing  walls  to  remain,  but  wss, 
as  we  think,  that  he  might  see  as  port  of  llic 
plan  of  the  work  what  the  autborizod  agents  of 
the  United  States  had  designated  as  Intended  to 
remain  in  the  permanent  structure.  It  wss  tbe 
duty  of  the  United  Slates  to  point  out  the  work 
deemed  to  be  sufficiently  uninjured  lo  remain, 
and  this  was  performed  by  allowing  It  toatand, 
and  by  not  directing  It  to  be  token  down.  We 
lay  no  stress,  aa  Uie  Court  of  Claims  did  not,  on 
wbat  was  said  at  the  time  to  (hat  effect  by  un. 
authorized  subordinates.  The  foundation  nnil 
walls  ibemselvcB,  as  left  standing  by  authority 
of  the  proper  olllcera,  constituted  under  the  clr< 
cumstancea  a  representation  on  the  part  of  the 
United  States  that  they  had  been  adjudged  to  ,m||li 
be  so  far  uninjured  by  fire  that  they  were  tore- ^ 
main,  upon  the  faith  of  which  the  Intending 
contractor  was  cntiUed  to  rely  for  the  purposo 
of  estimating  tbe  probable  coat  of  the  work  to 
be  done. 

lent  in  favor  of  the  appellee  v 


claims  for  small  amounts,  In  respect  lo  wliich 
we  do  not  deem  It  necessary  to  say  more  Uiau 
that  it  appeara  to  us  the  allowance  was  proper. 
The  defense  by  reason  of  ibe  Statute  of  Limita- 
tions, also  for  the  reasons  alleged  in  the  opinion 
of  that  court,  was,  In  our  opinipn, 'properly 
overruled. 

Tlu  judipnmt  ef  tht  Oovrt  qf  daiau  it,  a»- 
tordingty,  ajfirmea. 

James  H.  HoKeDnej-,  Qerk,  Sup.  Cv.'VTt,  U.  B. 

EDWARD  H.  DOOTn,  Jr.,  r  41,.,  Helre  al 
Law  of  Edwahd  K.  Boots,  Deoeased,  PIfft. 
in  B.r..  ^ 

JOHN  M.  TIERNAN. 

(8eo  8.  C  ReportOT^  eiL.nS-Ztl.) 

Itadtw  ofqatnUon  offa£t—taip^aftteoTA<ifi»ei, 

'a*  etiiienee~-purol  tntlenee  of  mitlake. 


ib.GoogIc 
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trnverty.  \)T  uitual  rcaldoDOB  thereoD,  for  a  period 


B  Um-rKD  States. 
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:e  effect  Ba  tboutfti  it 

--,it  by  thcrecorteK  is  BiliDlasTble  to  prOTe  UieiL 
IcKifll  mistake. 

[No.  65] 
HvhmitUd  No9.  I,  18SS.    DecMed  Not.  It.  ISSi 

IN  ERROR  U>  the  Circuit  Court  of  tlip  United 
States  for  the  Nortliprn  Dtatriclof  llUnois. 
1'he  bUtory  nnd  facts  of  Uie  case  appear  in 
lliG  opinion  of  the  courl. 

Meiari.  B.  C.Cook  and  Cluvlas  W.  He«d- 
hBjD,  for  nlaitnillg  in  error. 

.Veuri.  Wm.  Burry  and  Van  B.  Jliggini, 
for  defendant  in  error. 

Mr.  Juitin  IktthewB  delivered  the  opinion 
of  the  court: 
1206]  TlilA  was  an  aclion  of  ejectment  brought  by 
the  defendant  In  error  a^^inst  the  plalntilTs  in 
em>r  to  rei^over  the  tille  aod  possession  of  n 
Inict  of  liind  in  Orundj  County,  Illitiuis,  de- 
Ecribcd  as  the  northeast  quarter  of  sectlcio  twen- 
ty-nine (S9),  in  lownOilp  thirty-two  (33)  north 
of  the  biise  line,  and  in  range  eight  (tj)  ea£'  -' 
the  third  principal  meridian. 

By  stipulation,  the  InterveDtioD  of  a  jury 
waived  by  the  parlii^.  and  the  cause  was  sub- 
mitted upon  the  evidence  to  the 

One  of  the  defenses  relied  on  was  the  Statute 
of  Limitations  of  Illinois,  being  section  4,  chap- 
ter 83,  of  the  Revised  Statutes  of  that  Stale, 
providing  that  possession  for  seven  years,  by 
actual  residence  thereon  hy  any  person  havinj; 


sliould  be  a  bar  to  an  action  brought  for  the  re- 
covery of  lands,  etc. 

Evidence  was  introduced  on  the  part  of  the 
defendant  below,  the  ancestor  of  the  plaintiffs 


liy  actual  residence,  for  seven  years  . 

4'ediiig  the  commencement  of  the  action;  out 
tlie  tinding  of  the  ct^urt  i  as  that  be  had  not  been 
possessed  by  actual  residence  thereon,  of  the 
land  in  controversy,  for  that  period. 

This  Qnding  although  excepted  to  and  alleged 
as  error,  is  a  conclusion  of  fact  which  we  can- 
not review.  Nocxceptionsappearon  the  record 
to  the  rulinjn  of  the  court,  upon  any  que.stinns 
ri'liitiog  lo  the  evidence  upon  this  point  and  it 
Ciinnot  be  claimed  that  the  evidence,  as  staled 
ill  tlie  bill  of  exceptions,  was  not  legally  suf- 
tldent  to  justify  the  conclusion  reachetl  by  the 
t^urt.  No  error  in  taw  can,  therefore,  be  pred- 
iciiicd  of  this  conclusion  of  fact. 

On  the  trial  it  wasadmitledthatlbzanLacey. 
the  common  source  of  title,  derived  tille  to  the 
premises  in  controversy  from  the  United  Stales 

NOTK.— ffvlflenec  of  lost  ixnier  and  (scorularv  nt- 
ilenfi  ni  1U  conte  nl».  See  note  to  Bouldln  v.  Masaie, 
ton.  8.(7  WheBU.ie. 

Elftetof  rttmai  to  product  or  dtttrtictlniiiifjiaper. 
BeanoU  to  BausoD  v.  Euilace,l3  U.B.[X  How.),  US. 


and  a  power  of  attorney  from  I>cey 
and  wife  dated  April  M,  1889,  to  Joel  Wick*, 
authorizinchimtosell  and  convey  the  premises 
was  proved.  It  was  further  admitted  tliat  on 
original  deed  from  Laccy  and  wife  by  Wicks, 
their  attorney  in  fact,  lo  Alva  Newman,  dated  ,__— , 
May  6,  1840.  bad  been  lost  and  it  was  proved  iWl 
that  it  was  not  in  the  power  of  the  plaintiff  to 
produce  it,  and  that  it  had  not  been  inlention- 
nlly  destroyed  or  disposed  of  for  the  purpose  of 
introducing  a  copy  thereof  in  place  of  the  orig- 

The  plaintiff  below  then  offered  in  evidence 

certified  copy  from  the  proper  recorder's  of- 
fice, of  the  record  of  said  original  deed,  which, 
however,  described  the  land  conveyed  as  the 
»imt/ienit  quarter  of  section  twenty-nine,  etc., 
instead  of  the  nerllieatt  quarter  of  that  section; 
but  counsel  for  the  plaintiff  stated  in  connectioii 
with  the  offer  tliat  there  would  be  oderrd  olbcr 
evidence  tending  lo  show  that  there  was  a  cler- 
"'al  error  in  the  description  of  the  land  as  en- 

red  upon  the  record  and  contained  In  the  coot, 

111  thatit  should  be  the  iv^tAouf  instead  of  tje 

"Ihentt  quaJler  of  the  section. 

To  the  intro«iuclion  of  this  ccrtifled  copy,  ob- 
.  <:lion  was  made,  because  it  did  not  describe 
the  land  in  coutroversy  and  because  no  evidence 
was  adjiiissible  tn  prove  and  correct  any  alleged 
miNiAke. 

The  ground  of  this  objection  is  stated  to  be 
that  the  Sututc  of  Illinois,  Laws,  1801,  p.  174, 
sec.  1,  in  force  at  the  time  authorizing  the  rec- 
ord of  a  deed  or  a  cerlitlcd  transcript  from  the 
record,  to  be  used  aseviJenceonalrial  in  place 
of  a  lost  original,  provided  that  it  might  be  read 
in  evidence  "With  like  effect  as  tlioughUieorig- 
inat  of  such  deed,  conveyance  or  jtiier  writing 
was  produced  and  read  m  evidence;"  and  lliat 
as,  in  this  case,  if  the  original  had  been  pro- 
duced, no  evidence  would  be  admitted  to  prove 
and  correct  the  alleged  mistake  in  the  descrip- 
tion of  the  premises  conveyed,  none  can  be  ad- 
mitted to  prove  and  correct  auch  a  mistake  in 
the  record  or  irunscript. 

The  court  overruled  the  objection  and  admit- 
ted the  certified  copy  of  the  deed  in  evidence, 
reserving  the  question  upon  the  subseciuent  evt- 
dcnce  lo  be  offered,  for  the  purpose  of  proving 
and  correcting  the  alleged  mistake.  Such  evi- 
dence was,  in  tlie  further  progress  of  the  trial, 
admitted,  on  which,  as  a  conclusion  of  fact, 
the  court  found  that  the  land  actually  described 
in  the  lost  deed  was  that  in  controveisv;  and 
lliereon  iudgment  was  given  for  the  pUantlff 
below.  Exceptions  were  taken  to  the  rulings 
of  the  court  admitting  the  evidence  aubae^iuent- 
ly  offered  as  to  the  mistake  in  the  description,    rww] 


upon  the  ground  of  its  competency,  which  will 
be  hereafter  considered.  The  general  question 
raised  by  the  exception  to  the  introduction  of 
the  certified  copy  from  the  record,  Is  wlietlicr 
evidence  of  any  description  is  admissible  for 
such  a  purpose. 

The  ruling  of  tike  cirouit  court  on  this  point 
was  coneci.  The  language  of  Uie  statute  was 
intended  merely  to  declare  that  the  record  of  ft 
deed  or  a  transcript  from  the  record,  though  ■ 
copy  only  and,  therefore,  in  it*  nature  merelj 
secondary  evidence,  shotild  nevertbelen  have 
the  same  effect,  when  competent  aa  evidence  M 
all,  as  the  original  itself,  if  it  had  been  pro- 
duced, upon  the  determinatloQ  of  the  Isnies  lo 
IN  D.8. 
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BOOTB  T.  TlERKAS. 


Iw  tried.  It  wu  not  blended  to  declare  OitA 
the  neori  or  m  copy  from  tt  •hould,  in  law,  be 
an  origlDal  iDstrumeDt  for  all  puiposes.  The 
preiumptioD  la  that,  aa  public  olDcen  general]  j 
perform  tbdr  proKribed  dutlea  accutatel;,  the 
reooid  and  all  oeitifled  lianscripti  from  ft  wlU 
be  truecopieaof  tlM4»]glaal;  but  tbey  are  none 
the  less  cople*  on  (hat  aocouot  and  are  made 
evidence  only  In  lieu  of  the  orlglusl,  and  on  the 
grounda  on  which  aecond&ij  evidence  U  per- 
niUed  to  be  f^ven.  And  Uieie  la  nothing  In 
the  itatnte,  either  eipreased  or  implied,  which 
forbidi  the  part;  from  ahowiog,  b;  eitrlnalc 
proof,  otherwise  legitiniale,  what  the  contents 
of  the  loat  original  really  were,  irhere  it  is 
ahown  that  the  record  itaelf,  or  a  copy  from  it 
b  not  a  true  cop;.  By  the  very  terms  of  tbe 
•tatate,  the  recwd  of  a  deed  is  not  original  evi- 
denoe,  for  It  can  be  naed  only  on  proof  of  the 
loea  of  the  original  deed,  or  uiat  the  latter  can- 


o  require  recording,  in  the  first  place,  aa 
notice  lo  subsequent  purcbesers;  ana  in  the 
second,  to  supply  a  convenient  statutory  mode 
and  Instrument  (rf  secondary  evidence.  Its 
whole  effect  can  be  accompHsbed,  without  tn 


modea  of  Moving  tbe  contents  of  lost  deeds 
and  other  InBtrameals.  It  is  In  this  light  that 
the  statute  has  been  viewed  and  treated  by  the 


MS,  it  was  decided  that  a  deed,  properly 
1209]  cuted  and  acknowledged  but  recorded  with  a 
misdescription  of  the  premlws,  would  protect 
the  grantee  against  subsequent  purchnsers  and 
incumbrancers.  But  how  could  this  be,  unless 
the  party  wtn  at  liberty  to  prove  the  mistake 
in  the  reoord,  dther  by  tbe  production  of  the 
origins)  or.  In  case  of  Its  iois,  by  other  compe- 
tent secondary  evidenccT  This  is  what  bnp- 
penod  in  Hixm  v.  Geblash,  52  Dl.,  887.  There 
the  plainliS  in  ejcctmen^  to  prove  bis  title, 
relied  on  a  deed,  signed,  aa  he  ctaimed,  "  Sam- 
uel H.  Turrill."  Theorleinal  not  being  In  his 
power  to  produce,  he  offered  a  certifltS  copy 
ifom  tbe  record.  It  puiported,  however,  lobe 
signed  by  "  Jamea  H.  Turrill."  Against  the 
objection  of  the  defendant,  he  wsa  allowed  to 
prove,  by  parol  evidence,  that  tlie  original  was 
signed  bythe&ameof  Samuel  H.  Turrill.  The 
court  ssld:  "This  readers  it  morslly  certain 
that  the  recorder  made  a  mistake  in  transcrib- 
Ingthe  original  upon  his  records." 

The  same  construction  was  given  to  a  statute 
of  Alabama,  the  meaniog  of  which  cannot  be 
distinguished  from  tbe  Statute  of  Illinois,  by 
the  Supreme  Court  of  that  State  In  Marvtf  v. 
Thorpt,  28  Ala.,  250,  where  the  very  pobtwas 
ruled,  that  parol  erldeoce  was  admissible  to 
show  that  a  'deed  was  not  correctly  recorded. 
And  (be  same  principle  was  adjudged  In  Wis- 
consin, in  atxtmith  V.  Jonet,  IS  Wu.,  681,  and 
in  New  Hampehire,  in  WeUt  ▼.  Irm  Co.,  46 
N.  H..  884. 

The  neat  queatton  relates  to  the  competency 
of  the  evidence  admitted  by  tlie  court  lo  prove 
the  mistake  b  the  record  of  the  deed,  and  the 
correct  deacription  of  the  property  aa  coutabed 
ta  the  origin  J.  ••    r-  j 

This  was  in  substance  as  follows:  first,  tbe 
IW  v.  &  U.  B.,  BooE  n. 


testimony  of  certab  penons  tending  to  prove 
that  they  bad  aeen  the  original  deed,  and  that 
it  descnned  the  land  conveyed  as  identical  with 
tbat  In  controversy;  second,  a  certified  copy 
from  an  entir  or  file  book  kept  by  the  Recorder 
of  La  Balle  County,  b  which  (be  land  was  situ- 
ate at  the  time  the  conveyance  was  made  by  the 
attorney  of  Lacey  to  Newman,  of  a  memoran- 
dum made  by  the  recorder,  showing  the  date 
of  the  receipt  of  the  deed  for  record,  the  names 
of  tbe  grantor  and  grantee,  tbe  hour  of  Its  re- 
ceipt, tr«  nature  of  the  conveyance,  the  dateof 
lis  execution,  and  the  location  of  the  land  con-  [) 


8d  P.  M. ; "  third,  a  transcript  from  the  land- 
offlce  at  Springfield,  Illinofs,  b  which  offlce 
was  coolaloed  the  records  of  tbe  enuyof  the 
land  in  ctmtroveray,  showing  Jeddlah  Wooley 


controversy  was  srtd,  dated  August  8, 1835,  for 
(300  from  Jeddlah  Wooley,  St.,  tn  full  pay- 
ment of  thcN.  B.  isec.  29,  town.  SS  N.,K  8 
east  of  8d  prindpat  meridian,  being  the  land  in 
controversy,  upon  which  receipt  was  a  memo- 
randum Indorsed  in  the  handwriting  of  Joel 
Wicks,  who  was  dead  at  the  time  of  tbe  trial, 
asfollows:  "SoldUilsto  Alva  Newman,  Uay 
6, 1840."  But  it  is  recited  In  the  bill  of  excep- 
tions that  the  court  did  not  decide  Ihnt  tbe  last 
mentioned  memorandum  and  a  memorandum 
OD  the  copy  of  tbe  deed  of  Hay  0.  1840.  from 
Lacqr  to  Newman,  that  "  this  Innd  was  entered 
by  Jeddlah  Wooley,  August  8,  1885,"  wen 
either  of  them  competent  evidence. 
The  evidence  offered  and  ob1ectc(" 


their  recollection  of  lis  contents,  was  direct  evi- 
dence of  Uie  fact;  and  the  copy  of  the  registry 
of  the  deed,  aa  entered  in  the  file  book,  was  a 
copy  of  an  olBcIa]  eniiy,  made  In  a  book  of 
public  records  required  to  be  kept  by  tbe  re- 
corder, and  which  conatttutes  the  first  step  b 
tlie  process  of  recordin?.  The  siutute  requires 
tbat  every  recorder  sbsll  keep  "an  entiy  book, 
in  which  he  shall,  immediately  on  tiie  receipt 
of  any  instrument  to  t>e  recorded,  enter,  In  the 
order  of  Ita  reception,  the  names  of  the  parties 
thereto,  its  date,  the  day  of  the  mootli,  hour 
and  year  of  filing  the  ssme,  and  a  brief  descrip- 
tion of  the  premises.  Indorsing  upon  such  In- 
strument a  number  corrcspondbg  with  the 
numberof  Buchcntry."  R.  8.  Ill.,184B.p.433, 
sec.  7:L.1847.p.6e.Bec.  1;L.1860,  p.2,secT. 

All  these  Items  of  evidence  tended  to  prove 
tbe  alleged  mistake  and  what  was  the  correct 
descripuon  of  the  premises  conveyed  lo  the  tost 
original  deed,  and  were  entiilcd  to  be  con- 
sidered. In  connection  with  the  certilled  copy  [211] 
of  tbe  record  of  the  deed  Kscif,  as  secondary 
evidence  of  Jta  contents.  In  admitting  and 
conaidering  them,  tbe  circuit  court  com  mil  ted 
no  error;  what  effect  should  be  given  to  them, 
sbgly  or  together,  was  for  tliat  court,  to  whom 
the  cause  nad  been  guhmilted,  alone  to  d»- 
termlne. 

W»  lind  *»  trrcT  i%  Vurwnd,  and  tit  Ju^ 
mtnt  H  affirmad. 
Truecopr,    Test:  _ 

Jumea  U.  McKeaoer.  Gta*,  Bop.  Oouit,  C^ 
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BOPREUK  CotTBT  OF  TRS  UVTTID  STATES. 


IslandVor 


HEW  ORLEANS  NATIONAL  BANEINO 

ASSOCIATION,  MH8.  ANNA  GOODWIN 

GILHODK  XT  AL.,  Apptt., 

*. 

JOHN  L  ADAHS,  JAT  L.  ADAH8,  WILL- 

lAH  H.  REGNADD  vr  u. 

(8«e  8.  a,  Bepoiter'B  ed.,  m^OU 
Jfor^age,  vhat  i» — on  agreemtiU  it  lud. 

1.  AUfaoi»[b  no  preoiae  form  of  woraa  tamwnMMr 

to  MiDitltute  ■  mortsan,  7«t  then  n. , 

ent  purpoM  of  the  morwacor  to  pledge  his  lani 
tliep«tynientof«»uiBofinone)ForthepCTfr — 

■lOMWQ. 

o)o*ui«  aiue  oannot.  by  ureement,  keep"  mllve  tnd 
in  force  Miob  nKirte«««  uterlt  hu  been  foceoloaed, 
Tt  leaurlty  for  the  purobaso  moiMT :  moh  ksTM- 
»enti.not.iMrt«^    Bl] 

Decided  Jfoti.  U,  1S83. 

APPEAL  froin  the  CfreuitOourt  of  the  UnJtcd 
Statci  for  the  District  of  Loaisiaoa. 
The  bistoi;  and  facta  appear  in  the 

Statement  of  the  caae  bj  Mr.  JutHee  Wooda: 
In  equity.  The  facta  aa  tbef  appear  from 
the  pleadings  and  evidence,  were  aa  follows:  a 
Arm  doing  buglness  In  Louisiana  under  the  name 
of  Tucker  Brothen,  on  Februarj  24,1860,  made 
and  delivered  their  promiasoiy  note  of  that  date, 
for  19,000,  parable  February  16, 1860,  to  the 
Bank  of  New  Orleans,  which  afterwards, by  virt- 
ue of  the  provisions  of  the '  'Act  to  Provide  a  Na- 
ttoual  Currencv,"eU;.,  passed  June  3,  1864,  be- 
came a  national  bank  under  the  name  of  the  New 
[SlCl  Orleans  National  BanluDgABsociation.  Tucker 
Brothers,  on  the  someday,  eieculedthreeother 
notes,  for  tG,000,  one  of  tbem,  payable  to  God- 
frey Bamsley,  falIinxdueJanuary21,lB61.  To 
■ecuia  these  four  nolea,  the  makers  executed  a 


■""iK-o.iii. 

(.  31,  1881.      Dt 


mortcage  on  a  certain  plantation  InLaFourcba 
Farid,  Louisiana.  Tin>  of  the  notes  were  paid, 
but  those  given  to  the  Ba^k  of  New  Orleans  and 
Bamaley  were  not  paid  at  maturl^.  There- 
upon, the  Bank,  hanns  tnatltuted  a  rait  on  111* 
mortga«e  and  the  note  oetd  by  it,  on  June  11, 
1867,  ootained  a  decree  of  foreckwurs  tgiUnst 
Tucker  Brothers,  by  virtue  of  which,  on  Sep- 
tember?, 1607,  the  mortgaged  properly  was  Boht 
by  the  afaeriO  to  one  Albert  N.  Cummlnga  for 
the  price  of  flS.OSS  to  satisfy  a^  unp^  notes. 
Cummlngs  being  unable  to  wj  the  purchase' 
money.  It  was  Hreed  between  him  and  the  p•^ 
ties  enUtled  to  toe  proceeds  of  the  sale  tbsi  Iw 
should  have  time;  whereupon,  Gummings,  ob 
September  7, 1867,  executed  an  agreement  In 
wntJDg,  before  J.  K.  Gourdain,anotaryof  tbO' 
Parish  of  \a  Fourche,  in  which  he  redted  that 
he  had  not  paid  the  purchase  money  of  the 
planlatfon,  and  declared  as  follows:  "That  he- 
corresponded  and  compromised  with  the  mort- 
gage creditors  herelnaller  named,  who  agreed 
ta  give  him  time,  without,  however,  impuring 
or  novaling  the  original  claims,  the  right  loen- 
force  which  tliey  expressly  reserved." 

CummingB  then  by  this  same  agreement  stip- 
ulated that  out  of  the  price  of  the  plantation  he 
would  pay  tooneOauberttheaumof  $1,H6I.10, 
oo  or  before  March  I,  1861,  be  holding  tlie  flnt 
privilege  oo  a  part  erf  the  plantation  for  that 
amount ;  to  Bamsl«y  the  sum  of  14,00140  on 
or  before  May  15, 1870,  and  to  the  Bank  of  New 
Orleans  t6,SO9.S0,  on  or  before  May  1, 1870,and 
that  all  these  suma  should  bear  Interest  at  tto 
rate  of  eight  per  cent  per  annum  after  maturity 
till  paid.  The  sgreetoeDt  then  further  declared 
as  follows: 

"  It  Is  understood,  as  above  stated,  that  th* 
psrlies  hereto  do  not  by  these  presents  impair, 
affect  or  novate  their  existing  claims;  and  that, 
in  case  of  n< '   "■ '"  "■ '"  -*  '- 


tbeM 


V)  ]i<fe.,lsn;  dbrpniu  v.  ^socaitow,  H  Pa.8t.,  saS; 
Srsklne  v.  Towmend^  Han..  tW;  Archanibsu  v. 
Grcon.n  Mton..  SflU i  Wamo  v.  Lnnis.  E3 He.,  M ; 
llalnn  V.  Tborapsnn,  nPa.  St.,  ti4 :  NDnaiui  V.  Shep- 
herd.9  Ohio  St.,  aSO;  Woodwortb  v.  Quiman,  1  OaL, 
Btl ;  napt.  aoc  v.  Clapn,  *•  "—*•    ~ 

\i  Uig  mortffasur  falia 
910 


a  Ic  peiiorm  the  ooDdlUon 


4neenLCrutoe,SC. 

V.  Banfe. tTo. fmJU.JM. 


[lortxacordoi 
lar  iTmlted,  tl 


alleD,  the  Droperty  upon  whlchttlstotakaeteaa, 
and  tlie  debt  to  be  sBcured,  It  k  eaoiub.  Baldwin 
V.  Jenkliu,  B  HIn.,  M ;  Bumdde  v.^rrr.  U  Oa.. 


ib.Google 


f,  O.  Kat.  Hunnro  Anocunoit  v.  Asun, 


I  anen,uiau«nc»iiereDTnoyBieauia,iineeaDe, 
fca  tlie  porpcae  of  ■▼nIdlDg  kll  doubts,  the  said 
privilege  and  mortgaiKa  are  hereby  recognized 
n  operwiig  on  tbe  said  propertp  in  tiie  propor- 
tiou  kforenld,  utd  to  wcure  the  debt!  Mated 
u  aforeoaid  wnh  tlie  rank  above  stated." 

Thli  agreennat  was  dol;  mcorded  Id  the  of- 
lloe  of  the  recorder  of  mortgagM  for  tbe  Pariah 
of  Ia  Fonrche  on  September  1! 


wi^YiieA  half  interest  to  one  liiomas  J.Xtaunia, 
and  Hn.  Tucker  and  Daunis  then  executed  a 
mortgage  on  tlie  same  to  John  I.  Adams  &  Co. 
to  eecare  certfUn  notes  made  by  IJaunls  to  said 
flrm,  after  which  Hn.  TutAer  convered  her 
nndiTided  tialf  of  the  property  to  Dauntt.  Sub- 
sequently, tbe  Bank  ol  New  Orleans,  now  be- 
come the  New  Orfeaos  National  Banking  Asso- 
ciation, assuming  that  the  agreement  entered 
Into  by  CommiDgs  before  Qourdain,  the  notary, 
on  September  7, 1807,  constituted  a  mortgage 
by  wlildh  the  balance  found  thereby  to  be  due 
It  from  Cummlngs  was  secured,  filed  the  bill  In 
this  case  to  foredose  the  same.  Tbe  bill  made 
the  firm  of  John  L  Adnms  ft  Co.  parties  de- 
fendant, choiging  that  ssld  flrm  clamed  to  have 
amorlgage  on  tbe  property  corered  by  the  si- 
leged  mortgage  of  the  complaioaut,  and  that  if 
saia  flrm  had  any  Hen  upon  or  lotfnest  in  said 
premises  It  was  subsequent  to  Beptember  IS, 
1BS7,  the  date  of  the  inscription  of  the  complalti- 


J  against  Thomas  J.  Daunts,  In  the  l>lstri<_. 

Court  sitting  for  the  I^uisb  of  LftFourche,  and 
obtained  a  writ  of  seizure  and  sale  against  said 
proper^,  under  and  by  virtue  of  which  the 
same  was  seized  by  (be  sheriff,  and  In  October, 
1ST5,  sold  to  John  I.  Adams,  who  claimed  Utle 
thereto.  They  further  alle^d  that  the  agree- 
[2141  "^^^  ^"^  S«)tember  7, 1867,  set  forth  in  tbe 
complainant's  bill,  belngihe  aereementorCum- 
minsB  with  the  Bank  of  New  Orleans  and  other 
hohurs  of  liens  tipon  the  phmtation  sold  to  him, 
was  not  a  mortgue,  and  If  It  were,  it  was  pre- 
scribed, because  it  had  not  been  re-lnscrtbed 
within  ten  years  from  the  data  of  the  original 
Inscription,  on  September  IS,  1867,  as  required 
by  the  law  of  Louisiana. 

Upon  final  hearing  upon  the  pleadings  and  er- 
idence,  tlie  circuit  court  dismissed  the  bill,  and 


L.  Ba^pt*.  for  appellants. 

MoTt.  JoMph  p.  Homor,  W.  8.  Benedkt 
and  Franei*  W.  Baker,  for  appellees. 

Mr.  JviUeB  Woods  deDTcred  the  opinion  of 
the  court: 

It  Is  conceded  by  counsel  for  complainant 
that  tbe  original  mortgage  made  by  Tucker 
Brothen,  dated  February  24,  IBOO,  and  tbe  de- 
oee  rendered  thereon  in  favor  of  the  Bank  of 
N«w  Orleans  by  the  District  Court  of  the  Par- 
ish of  La  Fouiche  in  Jniw,  1867,  were  both  ex- 


tingutshed  by  the  sale  of  the  mortgaj 
ises  to  Cummlngs  on  Beptember  7  in 
But  complainant  Insists  that 


titled  to  the  proceeds  of  the  sale,  constituled  a 
mortgage,  and  that  the  same  having,  on  Sep- 
tember la,  1867,  been  recorded  In  the  office  of 
the  recorder  of  mortgages  tor  the  parish  la 
which  tlie  lands  were  utuate,  secured  them  a 
lien  and  privilege  ou  the  premises  from  tlie  data 
of  said  record. 

We  are  of  opinion  that  this  conteDtion  is  not 
well  founded.  While  It  may  be  conceded  that 
DO  precise  form  of  words  Is  necessary  to  con* 
•tilute  a  mortgage,  yet  there  must  be  a  preaeot 
purpose  of  the  mortgsgor  to  pledge  his  land, 
for  the  payment  of  a  sum  of  money,  or  the  per- 
formance of  some  other  act,  or  it  cannot  be  con- 
strued to  be  a  mortgage.  Wileox  v.  Morrit,  1 
Vmidiy,  116;  8.  C,  SAm.  Dec.,  678. 

The  agreemeDt  of  Septembw  7,  I8fi7,  doea 
not,  on  its  face  nor  by  its  terms,  profess  to  cre- 
ate a  lien  In  favor  of  the  Bank  of  New  Orleans 
no  the  preminea  in  question,  but  it  recites  that 
the  parties  thereto  do  not  thereby  Impair,  af- 
fect or  novste  their  existing  claims,  that  the  [Z1B1 
original  mortgages  and  privil^es  remain  In  full 
force  and  are  recognized  as  operating  on  said 
property  "  to  secure  the  debts  stated  as  afore- 
saia  with  the  rank  above  stated."  The  agree- 
ment is  Dot  of  doubtful  meaning.  Its  purpose 
is  to  recognize  the  old  mortgage  made  by  Tuck- 
er Brothers  In  1880  and  to  preserve  its  Uen  on 
the  mortgaged  premises  from  the  date  of  its 
inscription. 

The  contention  of  compMnant  is  not  that  the 
agreement  is  a  mortgage  to  secure  the  notes 
made  by  Tucker  Brothers,  but  to  secure  from 
CummiDga  tlic  price  which  he  bid  for  the  prem- 
ises at  the  sale  made  to  satisfy  the  mortgage  ex- 
ecuted by  Tucker  Brothers.  The  bill  of  com- 
(ilaiuant  is  framed  upon  this  theory.  But  the 
ault  ot  this  theory  is,  that  tbe  agreement  does 
not  profess,  tS  its  own  force,  to  secure  the 
money  due  from  Cummlngs,  hut  excludes  the 
idea  uiat  such  is  Its  purpose  by  declaring  that 
the  original  mortgages  are  recognized  as  oper- 
ating on  said  property  to  secure  the  sums  due 
from  Cummlngs. 

It  is  perfectly  clear,  therefore,  that  the  agree- 
ment of  September  7, 1867,  was  not  intended 
by  the  parties  as  a  new  mortgage  to  take  effect 
at  that  date,  but  as  a  recognition  of  tbe  old 
mortgage,  and  that  Its  purpose  was  to  keep  it 
alive  and  to  preserve  its  lien  as  of  tbe  date  of 
its  inscription. 


a  mortgage  made  by  another  party  after  It  had 
been  foreclosed,  the  mortgaged  property  sold 
and  the  mortgage  and  the  decree  rendered  there- 
oo  eitlDguished.  It  was  not  In  his  power  to 
do  tUs.  It  follows  that  the  effect  of  the  W«e- 
ment  of  Cummiogs  of  September  7,  18ff7,  ts 
timply  as  a  contract  to  pav  the  pvtles  eotltled 
to  it  the  purchase  money  oi  the  premises  bought 
by  him,  and  creates  no  lien  or  privilege  on  the 
premises  sold.    In  other  wonls.  It  is  not  a 


"Ssa, 
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the  proceeding  hj  Adsma  lo  cause  U>  be  erased 
ttie  mortgages  anterior  to  his  purchase  of  Uie 
premiscB  in  question.  The  ureement  of  Cum- 
njiigs,  of  September  7,  1SS7,  was  put  ia  evi- 
dence in  that  case,  and  tbia  court  beld  It  to  be 
no  mortgage. 
Rrault»fromlhUvt«a,  Oat  Oi*  deerm  of  the 


[Slfi]    SALMONS.  MATTHEWS.  iV.*n&r., 

THADDEU8    DEN3M0RE,    ELIBHA.    P. 
QROW  A»D  DBABTT  GROW. 
<Bee  B.  (\,  Sepoiter<i  ed.,  tlMn.) 

for  taiting  property  on 
MA  qffle*r  pretietti. 

L  jUtboughawrltof  attubmentb*  anlld  wrft. 
tha  offloer  is  Uablefor  the  wToncful  nlniTe  of  prop- 
trty  not  lubjBct  to  tlie  writ 


ctentpfoteotlOD  to  Ibe  oOoer  wbo  exocuted  ILwheo 
auedfbrselilDB  tbe  propertT  of  Uie  defendant  there- 
in, mlthougb  ItmlBhtbavebeenaroldedOD  apniper 
procoading  for  ■  Mfeot  In  the  amdavlt  on  wblob  It 

^""^  [No-SM 
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tbe  oi^ioii  of  the  court,    See,  also,  48  lUch. 
461. 
Meetn.  JnllMi  O.  DlcUoaon  and  Dm  X. 

Ditkinaan,  for  pbtiutlfC  in  error: 

Tbe  writ  and  alQdavit  were  notquestlonedi 
assailed  in  tbe  suit  and  court  wherein  tfaef  w 

Tbe  affldaTit  was  no  part  of  tbe  writ;  It  i 
filed  in  tbe  suit  with  the  clerk  of  tbe  United 
States  Ciivult  Court,  and  did  not  pass  from  his 
custody.    Conforming  to  section  hS3,  tbe  writ, 
when  offered,  wu  aamissible  In  eridence  be- 

1.  It  was  a  Talid  writ. 

a.  Itntsagoodwrituponltiface.  a.  It' 
the  writ  under  which  tbe  United  States  Marshal, 
to  whom  itwasdirected  and  whom  itcommand- 
«d,  acted,  b.  It  was  the  process  of  a  court  of 
competent  jurisdiction  10  issue  such  writs,  e. 
Tiers  was  nothing  upon  Its  face  to  apprise  the 
officer  of  anj  insulSdcncy  In  tbe  affloavlt  filed 
wltb  tbe  clerit  of  tlie  court. 

8.  The  United  States  Marshal  was  at  least  l 
titled  to  whatever  protection  such  a  writ  would 
afford  and  warrant  him  In  doing.     It  was  evi- 
dence, material  to  tbe  issue. 

Barker  v.  UiOer,  6  Johns.,  195;  Maeldeti  v. 
Bheldon,-! 3atm.,Wl;  Spoor t.  Hi>Uand,%yfeaA.. 
440;   Filh-a/iamv.  Sruru,  9  Sauud.,  47. 

Mr.  O.  M.  Baraaa,  for  defendant  in  error: 

Tbe  afBdavit  was  fatally  defective,  as  It  failed 
to  state  tlut  anything  wliatever  was  due  to  the 
pkinllff. 

Onm  T,  MeMaken,  17  Mich.,  HI;  ITsBi  t. 


N  on.— 3f  InMfHnl  ojlen- 1 


■  smtNtel  by  rnndarprtw- 
&olmbu)h,Blll.B,,£z„ 


Parker,  SO  HIch.,  103;  Ka^eiM  v,  Iknepun  tt 
Hicb.,463;  EaUf,  eA<iruU«r,SMich.,G31;  P\». 
tenden  v.  HUl.  6  Micb..  343. 

An  affldarit  which  does  not  conform  to  Um 
statuloiy  requirement*  is  utterly  void.  The  de- 
fect is  iurisdlctiooal;  is  not  amendable;  and  tbe 
proceedings  may  be  queationed  in  any  collateral 
proceedings  where  a  beoeflt  b  claimed  under 

OiwnMuU  T.  A»ii:,a  Doux. ,  499;  ITiliim  T.  j<lrL 
nald,  S  Mich.,  98;  Dme  v.  Ziww'nijre,  SDoug.. 
WiSaU  V.  ChandUr,  8  Mich.,  631. 

1^  writ,  altliouffh  fair  on  its  face,  la  no  pro- 
tection when  the  offlcei  Is  aued  by  a  stranger  to 
thewriL 

1  Waterman,  Tree.,  sec.  467;  8  Hill.  Torts, 
4lb  ed.,  ISy-lST  and  n.;  BoteiUniry  v.  AnmU,  6 
Mich.,  S08;a«il:v..BDmMr, aa Mich.,  Sll;  ZfuA 
V.  Wilton,  %  John*.,  46;  BiJiehey  v.  Stryker,  28 
N.Y.,45. 

Under  the  Michigan  Statutes,  the  officer  issu* 
log  tbe  writ  only  acts  ministerially,  No  officer 
is  required  to  be  aatisfled  of  tbe  existence  of  ttM 
facts. 

Drake,  Attach.,  8d  ed.,  sees.  86  97-100. 

It  is  the  unlvereal  rule  that,  under  statutes  of 
this  class,  when  the  affidavit  does  not  show  the 
facts  required  by  statute,  the  writ  is  absolutely 
void,  and  may  be  attacked  collaterally  In  any 


Xr.  Jiufiee  Killer  delivered  tbe  o{dnlon  of 
tbe  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  State  of  Michigan. 

Tbe  plaintiff  in  error  was  Harslial  of  the 
United  States  for  the  eastern  district  of  Ibat 
Stale  and,  under  a  writ  of  attachment  from  the 
circuit  court,  levied  on  a  stock  of  goods  wbicb 
was  the  subject  of  controversy.  The  defend- 
ants in  error  who  were  not  the  parties  named 
in  tbe  writ  of  attacbment,  aued  Matthews,  tbe 
Marshal,  in  trespass;  on  the  ground  that  tbey 
were  the  owners  of  tbe  goodaand  that  the  goods 
were  not  liable  to  tbe  attachmeat,  under  which 
the  Marshal  acted. 

To  this  action  the  defendant  pleaded  the  gen- 
eral Issue,  with  noUce  that  he  should  rely  on  the 
writ  of  attachment,  and  should  prove  dut  tlie 
goods  were  subject  to  be  seized  under  It. 

When  the  defendant,  who  was  admitted  lo 
be  the  Marshal,  as  be  had  alleged,  offered  in 
evidence  tbe  writ  of  attachment,  the  court  re- 
fused to  receive  it,  on  the  ground  tliat  it  did 
not  apx>ear  by  tbe  affidarit  on  which  it  was  la- 
sued  that  tbe  debt  claimed  bv  tbe  plaintiff  in 
tbe  writ  was  due.  As  the  plaintiffs  in  the  pres- 
ent action  were  in  posseaeion  of  the  fOOds  when 
tbey  were  seized,  imder  tbe  writ,  this  ruling  of 
tbe  court  wosilecisive  of  llie  cose;  for  however  [217] 
fraudulent  might  have  been  that  poaseesion,  tbe 
defendant  here,  In  the  absence  of  any  valid  writ, 
was  a  mere  trespasser  and  could  have  no  right 
to  contest  tlie  lavrfulness  of  that  posseasion. 

The  whole  case  turned,  thetefore,  on  the  tffel 
in  the  local  stale  court,  as  it  did  on  the  writ  of 
error  in  Uie  Supreme  Court,  whlcb  affirmed  the 
Judgment  of  the  lower  court,  OH  the  question 
of  the  validity  of  the  writ  of  attachment  in  the 
hands  of  the  Marshal,  and  its  sufficiency  to  \ao- 
tect  bim  if  tbe  [iroperty  seized  under  it  was  liable 
to  be  attached  in  that  suik 

8. 
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lu—^.  ~f  amotion  tosetitasideaiimproTJdeiitly 
[218]  Unied,  or  to  discluige  the  levy  and  return  the 
property,  or  br  appeal  to  a  Ugber  court  of  the 
■ame  JuriBdictloo  to  correct  the  error  of  isauiog 
It  on  an  fnmifHcieut  affidavit,  but  it  iiaprocooa- 
ingin  acourtof  anotherjurlsdlcllon,  to  subject 
an  officer  of  the  United  States  to  damages  a£  a 
irespnsner  for  executing  a  writ  of  the  court  to 
wliich  he  owes  obedieoce. 

The  Supreme  Court  of  Michigan,  whose 
■nent  we  are  reviewing,  sajB  of  thia  writ, 
Bwer  to  the  argument  Uiat,  being  regular  OD  Ita 
face,  it  flhouldprotect  the  odSeer:  *' No  doubt 
the  writ  In  this  caae  must  be  regarded  as  fair  ~ 
its  face.    Under  the  general  law  relating  to 


becomes  a  part  of  it;  and  if  then  theafUdavltis 
void  the  vnit  is  void  also.  But,  under  an  amend- 
alor;  statute  pnsacd  in  1667,  which  pennila  the 
issue  of  tlie  writ  in  pending  suits,  tne  affldavit 
is  filed  with  the  clerk,  aod  the  officer  to  whom 
tlie  writ  is  issued  is  supposed  to  know  nothing 
of  it.  Comp.  L.,  section  S43.  Itwasunder'the 
nmendntory  statute  that  the  writ  in  this  case 
was  issued,  and  an  inspection  of  its  provisions 
allows  that  the  writ  contains  all  the  recitals  that 
tl)e  sutute  requires." 

Here,  then,  we  have  a  writ  which  is  fair  on 
its  face,  inuedfroma  court  which  had  jurisdic- 
tion both  of  the  parties  and  of  the  Bubject-mat- 
ter  of  the  suit  In  which  itwaslssued,  and  which 
was  Issued  In  the  regular  course  of  ludlclal  pro- 
ceeding by  that  court,  and  which  Oie  officer  of 

-<- Tt  In  whose  hands  It  was  placed  ia  bound 

-■■  -'et  hy  the  dedalon  of  the  Hlcbl- 
Fords  him  no  protection  when  he 


to  obey,  and  yet  hy  the  dedalon  of  the  Hlcbl- 
can  court  it  affords  him  no  protection  r"^  —  "^  - 
u  sued  there  for  executing  its  mandate. 


We  do  not  think  this  Is  the  law.  Certdnly 
tt  is  not  the  law  which  this  court  applies  to  the 

Srocessesand  officers  of  the  courts  of  the  United 
i&les  and  of  other  courts  of  general  jurisdic- 
tion. 

It  bad  been  supposed  by  many  aonnd  lawyer* 
Bfler  the  case  of  AwmumT.  Hi>v»,  S4  How., 
450  [60  U.  B.,  ZVI.,  7491  that  no  action  could 
be  sustained  agidnst  a  Marshal  of  the  United 


T.  CW6fl«,  aWalL,  334  [TOU.  S.,  Xvni.,aB7] 
where  this  class  of  cases  was  fully  considered. 
It  was  held  that  though  the  writ  be  a  valid  writ, 
U  the  officer  attempt  to  seize  property  under  it 
which  does  not  belong  to  the  debtor  against 
[Sift]  wbom  the  writ  iMued,  the  officer  is  liable  for 
the  wrongful  Ktzure-of  property  not  subject  to 
the  writ 
In  the  preaent  caw,  the  officer  Is  sued  for  that 


■nt  in  the  attachment,  and  was  liable  ..  ._ 
seized  under  that  writ,  and  that  pkintiJT  In  the 
present  suit  had  no  valid  title  to  it,  at  lenst  no 
title  paramount  to  the  mandate  of  the  writ,  but 
the  state  court  refused  to  permit  him  to  make 
lluit  proor. 

The  ground  of  this  ruling  Is  that,  because 
tlicre  is  a  defect  in  the  affidavit  on  which  the 
attachment  Issued,  that  writ  ia  abeolutely  void, 
■od  the  officer  wIki  faithfully  executed  its  com- 1 
109U.S. 


manda  atands  naked  before  his  adversary  as  % 
willful  trespaaser. 

It  would  seem  that  the  mandatory  process  of 
a  writ  of  general  Jurisdiction,  with  authority  to 
issue  such  a  process  and  to  compel  its  enforce- 
ment at  the  hands  of  its  own  officer,  in  a  case 
where  the  cause  of  action  and  the  ^nles  lo  il 
are  before  the  court  and  arewithhi  its  jurisdic- 
tion, cannot  be  absolutely  void,  by  reason  of  er- 
rors or  mistakes  in  tlie  preliminary  acts  which 
precede  its  issue. 

It  may  be  voidable.  It  may  be  avoided  by 
propff  proceedings  inthalcourt.  But  when  In 
theimnas  of  the  officer  who  Is  bound  lo  obey  it, 
with  the  seal  of  (he  court  and  everything  else 
on  lis  face  lo  give  it  validitv,  if  he  did  obey  it 
and  la  guilty  of  no  error  In  this  act  of  obedience, 
it  must  aland  as  his  sufficient  protection  for  that 
act  in  ail  other  courts. 

The  precise  point  as  to  the  vRlidlty  of  this 
writ  of  attachment  was  under  consideration  in 
this  court  in  the  case  of  Vaaper  •v.SteyniAdi,  10 
Wall.,  808  [77  U.  9.,  XIX.,  981],  in  which  the 
effect  of  an  insufficient  affidavit  for  a  writ  of 
attachment  waa  set  up  to  defeat  the  li  tic  U>  land 
acquired  t^  a  sale  under  the  attachment.  The 
case  has  been  often  quoted  since,  and  Is  conclu- 
sive la  the  Federal  Courts  In  regard  to  the  va- 
MAitj  ot  their  own  processes  when  collutentUy 
asaalled,  aa  in  the  pmseut  case. 

The  court,  after  discussing  the  nature  of  tha 
jurisdiction  in  cases  of  attachment,  tbdr  rela- 
tion tOKuits  in  rem  andinpcrionam,  in  answer 
to  the  queslioo:  on  what  does  the  jurisdiction  [SSOl 
of  the  court  In  that  class  of  cases  depend?  an- 
■wers  il  thus:  "II  seems  to  us  that  the  seizure 
of  the  property,  or  that  which  in  this  ca.se  ii 
the  same  in  effect,  the  levy  of  the  writ  of  attach- 
ment on  it.  Is  the  one  essential  retjuisile  to  ju- 
risdiction, as  it  unquestionably  Is  in  a  proceed- 
ing purely  in  rem.  Witlioul  this,  the  court  can 
proceed  no  further;  with  it,  the  court  can  pro- 
ceed to  subject  that  property  lo  the  demand  of 
plaintiff.  If  the  writ  of  attachment  Is  the  law- 
ful writ  of  the  court.  Issued  In  proper  form  un- 
der the  seal  of  the  court,  and  if  it  is  by  llie 
proper  officer  levied  upon  property  liable  to  the 
attachment,  when  such  wnt  Is  returned  Into  tlia 
court  the  power  of  the  court  over  the  ret  ia 
estaiilishcd.  The  affidavit  is  prellminur  to 
issuing  the  writ  It  may  be  a  defective  affida- 
vit, or  possibly  the  officer  whose  duty  it  is  to 
issue  the  writ  may  have  failed  in  some  manner 
to  observe  all  the  requisite  formalllJes;  but  Iho 
writ  being  issued  and  levied,  the  affidavit  has 
served  its  purpose,  and  though  a  revising  court 
might  see  in  some  such  departure  from  tiie 
strict  direction  of  tlie  statute  sufficient  error  to 
the  judgment,  we  are  unable  to  see  bow 
n  deprive  the  court  of  the  Jurisdiction 
acquired  hy  the  writ  levied  upon  the  defcnd- 
•irs  property."  See,  roor Aew  v.  Ain*,10Pct., 

»:  ffn^non  t.  Ailor,  2  How.,  819. 

If,  In  a  case  where  the  title  to  land  la  to  be 
deveeied  by  a  proceeding  in  which  its  owneria 
not  within  the  jurisdiction  and  is  never, served 
with  proces!  nor  mabesany  appenraDce.lhe  writ 
on  which  the  whole  mattcrdepcnds  is  held  valid, 
though  there  be  no  sufficient  affidavit  to  support 
it,  how  much  more  should  the  writ  be  held  to 

otect  the  offlcerinacase  where  the  defendant 

in  court  and  makes  no  objection  to  it,  nor 
eeeka  lo  set  aside  or  correct  It,  and  where  tbo 
»lt 
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court  before  It  Inues  tbe  writ  hM  Juriadictlon 
of  tbe  partlM  to  tbe  niltt 

We  tUnk  tbat  when  tbe  writ  Ii  offered  in  ft 
collatenl  wit  anlnst  tbe  officer  wbo  executed 
It  atevidenoadrtbe  autboritf  of  tbe  court  to 
command  blm  to  attodi  tbe  propertT  of  de- 
fendant in  that  auit,  it  ii  not  void,  uiongh  it 
mi^t  be  avoided  on  a  oropcr  proceeding,  and 
in  uie  oonteat  for  the  vMue  of  tbe  goods  teizod 
witb  a  itmicer  who  claims  tbem  It  is  auffldent 
to  raise  the  ismie  of  the  liabilltr  of  those  goods 
[Ml]  to  the  exigeQcy  of  tbe  writ 

Tlu  judgment  tf  A«  Atprmns  Ccwt  qf  Mie/U- 

fan  i$  tmentd,  vOh  dtraeHona  for  fVraer  pro- 

etadingt  in  ionformitf  la  Oiit  opmion. 

Tmetiopr.    TeM: 

James  H.  HoEeiiiie7,  Clerk,  flup.  Oonrt,  U.  8. 


AAir«s.- 

In   tbe  Hatter   of  HARRIET  A.  HEAD, 
nuUoMr,  Exrx.,  etc,  of  Juue  0,   Usui, 


(9aea.O,fiepoitcr's«L,  BMSL) 
ne  omirtoD  f 


600.  K.I 


iptor.  of  an  appeal : 
Itotlieupw  In  I 

,6.  for  t£e  le-eiBi 

.  bankrupt's  estate. 


The  blstorr  and  facts  of  tbe  case  auffldent- 

•-  ---  -•-'  -    f  the  court. 

ttand  .flimrv  J.  Send- 


Mr.  OhitfJutUM  Wait*  dellTered  tbeopht- 
[S811  Ion  of  the  court: 

~      ■  0.  Head,  In  bis  lifetime,  filed  witb  « 


E.  Travfa,  a  creditor  of  the  banlmi] 


u2 


iptBppU(_ 
iQstdeiation 

-. -trict  court. 

Pending  tlie  proceeding*  James  0.  Head  died, 
and  tlu  pedtioner,  his  executrix,  appeared  in 
hteatewL  AAertheiejectlonof  the  claim,  tbe 
executrix  totft  an  aj^Mal  to  tbe  circuit  court, 
and  did  all  Ibat  was  ncccesary  to  perfect  such 
an  atmeal  exo^  Sl*^S  ixAice  to  the  assignee 
witldn  ten  da^  after  llw  entrr  of  the  deddon. 
Tbia  she  did  not  do,  but  she  old  give  ooticeto 
tbe  obtacQnK  crodilor  wltUn  tbe  preecrlbed 
time.  The  droolt  court,  on  the  application  of 
tlie  asslniee,  refused  to  entertain  theftppeal  be- 
cause <^tbe  tailureof  noticetoblm.  Thepeti- 
tioner  now  seeks  b;  nMnutamtu  to  require  (he 
drcnit  court  to  take  tlie  caae  and  proceed  tbeie- 
with. 

Bv  section  4980  of  tbe  Revised  Statntea  "Ap- 
peau  may  be  taken  from  the  district  to  the  cir- 
cnlt  courts  in  all  casta  In  equity"  arising  under 
the  bankrupt  Act;  "and  any  supposed  mdltor, 
whose  daim  is  wholly  or  in  part  rejected,  oi  an 
asrignee  wbo  is  dissaliafled  with  the  allowaaoe 
of  a  daim,  may  vpael  friMO  the  district  court 
to  tbe  drciiU  court  for  the  Mtne  diatrlct ; "  but 


by  section  4981  no  such  appeal  can  be  allowed, 
unless,  among  oUwr  tlUnge,  notice  tbereirf  be 
given  "  To  tbe  assteoeo  or  creditor,  as  the  case 
may  be,or  to  the  deieatedparty  in  equity  withhi 
tendaysafter  theenOyof  tbedecree<waecislon 
appealed  from."  If  a  supposed  credit4W  takea 
an  appeal  from  an  order  rejecttng  bis  claim  Iw 
must,  under  tbe  provisions  of  section  4W4,  file 
in  tbe  clerk's  office  of  tbe  circuit  court  "A  state- 
ment In  writing  of  bis  claim,  setting  forth  the 
same.  *ubatantrell/,  as  in  a  dedaraUon  for  the 
of  action  at  law,  and  the  asrignee 


shall  plead  or  s 

and  like  proceedinn  shall    

tbe  pleadings,  trial,  and  determination  of  th«  r. 
cause,as  in  acUons  at  taw  commenced  and  proeo- 
coted  in  the  usual  manner  In  tbe  courts  of  tbe 
United  States-" 

In  Wood  V.  BaOe^,  21  WaD.,  040  [B8  U.  8.. 
XXn..  689],  it  was  decided  that  tbe  omlsdoa 
*-  -*-   dice  to  an  asaignee  of  an  appeal  from 

in  ills  favor  in  a  salt  in  equity  was 

fatal  to  the  appeal.  The  effect  of  toe  ruling 
in  that  case  la  that  tbe  statute  makes  tbe  notice 
within  the  prescribed  time  a  condition  of  Ibe 
right  of  appeal  under  section  4960.  That  seems 
to  iu  conclusive  of  the  present  case.  Proceed- 
ings, under  section  8081,  for  tbe  Ffroxamlnatton 
of  a  daim  filed  against  a  bankrupt's  estate  are 
in  tbe  nature  of  a  suit  sfainst  tlie  assignee  for 
the  eatabllsbment  of  tbe  claim.  A  creditar  m^ 
move  for  the  re-examioatlon  and,  under  Gotenl 
Order  In  Bankrupts,  No.  84,  may  be  required 
to  form  the  issue  which  is  to  be  certifled  to  tlw 
diotricl  court  for  delerrainatlon,  but  the  assignee 
alone  can  appeal  from  an  order  of  tilowwtce, 
and  iftbe  supposed  creditor  appeal*  tbe  as*igDee 
must  defend  in  the  circuit  court,  where  the  pny 
ceedlnKsareae^nethim.  Hatce,  the  D*ce«siy 
for  notice  to  him  in  such  cases;  and  In  our  opin- 
ion tbe  words  "to  the  asdgnee  or  oeditcr,  a* 
case  may  be,"  in  section  4961.  mean  to  the 


Tiueoopr.    Test: 


COUNTY    COURT    OF    KNOX    COUW. 

TY,  HISSOURI,  ins  THE   JUSTICES 

THEREOF,  ^».  in  Or., 
t. 
VSJTSD   STATES,  «  rtt.    Oaosoa  W. 


SAME 

*. 

UNITED  STATES,  a  rsl.  aufUML  a  Datu. 

8AHE 

UNITED  BTATES.sz  nLWmuA  am  Fiuca 
COMPiaT, 

D,g,tza:Jb.LlOOgre 


1888.    HuoK  Co.  CoDBT,  RC,  T.  Uhitkd  States.    Iks.  Co.t.  Nichols.    aSO,  280;  282-SS4 

f  ^ffrmanea  art. 


HAOON  COUNTY  COURT  Axo  THB 
JTJBTlCEa  THEREOF, 

ALFRED  HTJIDEKOPER,  Relftlor. 

THOMAS  C.   BAKER,  TrearareT  of  Emox 
CouHTT,  HuaouBi,  Plff-  inBrr., 

mnTED  STATES,  ot  tA.  Saxcsl  C.  Datib. 

{See  8.  a,  Beportert  ed.,  St,  tSO.) 

FaymerU  of  county  botUb—aue*  foUowitd. 

L  Wfaere  bonds  ue  debts  of  k  ooimtr,  for  mnr 
talsnoe  remainlns  due  thereon  after  the  appUoft. 
tJon  of  the  prooeede  of  a  Epecial  tax.  the  holden  an 
«ntlUMl  to  pajment  ont  of  the  seoeral  funda  of  the 

E.  D.  'S.  T.  Haoon  Co.,  and  Uaoon  Oo.  v.  Bulte- 
koper,  ZXVg  t<illoired. 

pfos.  4,80,81,88. 188.1 
Aryvti  Oct.  te,  18S3.      Deeded  Sot.  U,  18SS, 

r'  ERROR  to  the  Circuit  Court  of  the  TJniled 
States  for  the  EBBtem  District  of  Himouri. 

These  cases  arose  upon  iDfonnatlona  filed  In 
the  court  below,  bj  the  defendants  In  error,  for 
-irrita  of  martdamtu  to  enforce  the  payment  of 
certain  judgments.  Ther  are  simiUt  in  char- 
acter to  the  casea  dted  in  the  opinion  of  the 
coart,  and  no  tpecUl  statement  is  deemed  nec> 
essarr. 

Mutn.  Jamea  Cuv,  Gw.  D.  BesiuU*  and 
JiaBid  p.  Dr^tr,  tot  plalndfTs  In  error. 

Me*tr».  JoB«pb  SUppent  Oeorga  D. 
8U«ld«,  T.  K.  SdwMT  and  John  B.  fiintd^rwn^ 
for  defendants  In  error. 

~  Mr.  OM^Juiliet  WiJto  delivered  the  opin- 
ion of  the  court: 

Inir.5.v.aanfca>.,96U.8.,Sll  [XXiy.,038]. 
It  waadedded.  at  the  October  Term.  1877,  that 
IMndsof  the  cbaraclerof  those  InrolTed  fat  the 

Sresent  suits  were  debts  of  the  count;  and  that 
yc  any  balance  remaining  due  on  account  of 
,^--.  plndpal  or  Interest  after  me  application  of  the 
^""^  proceeds  of  the  spedsl  tfts  of  one  twentieth  of 
one  per  cent,  the  holders  wen  entitled  to  paj- 
laent  otit  irf  the  goieral  funda  of  the  cooo^. 
lUs.  we  all  agree,  meads  that  the  payment  of 
this  balance  Is  demandable  ont  of  fimds  raised 
by  taxation  forordinarycoun^nses.  Themai»- 
^muf  applied  for  In  that  case  wss  one  "requir- 
ing the  county  court  and  the  jnsUces  thereof  to 
direct  the  cleA  of  the  county  to  draw  a  warraat 
on  the  county  treasurer,  for  the  balance  of  the 
judgment  remaining  unpaid,  so  that  be  mMit  be 


viOiing  to  do,  andjvdgmentt  ^ 
oon»cqaenlly,  ordered. 

Tmeoopr.    Test; 

James  H.  HaKeDne)',  Clerk,  Bop.  Oonrt,  U.  B. 


ALABAMA  GOLD  LIFE  INBURAN CB 
COMPANY,  Plff.  in  At.. 
e. 
MABY  ALICE  NICHOLS,  In  Her  Own  Be- 
half and  as  Guardian  of  Her  Minor  Childm, 
W.  Elt  Nichols,  r  ai- 

(See  a  C  BQNwter^  ed.  a>-raL) 


1.  Where,  after  a  Judfment  was  entered  for  orer 
16,000  In  the  drcult  oourt,  that  oourt  permitted  a 
part  of  It  to  be  remitted  and  a  new  Judsment  to  be 
entered  for  11,000  and  ooMa.  the  latter  Judgment  la 
the  final  one  and  detarmlnea  the  jurladfetlon  ot  this 
oourt  on  writ  of  error. 

2.  Itls within  tbedMoretton otaoourtoftbe TTnlt- 
ttlnalnTexas.  If  a  plalntlH  appea 
.  and^renlti  a  part  oTa  verdlot  tn  hi 


States  for  the  Eastern  Distiidt  of  Texas. 
On  motion  to  dismiss. 

The  history  and  facts  of  the  case  sufficiently 
noesr  in  the  opinion  of  the  court. 

r.  WUUam  W.  Boj-ea,  for  defendant  In 


..  _}  no  fund  out  of  whidi  the  payment  could 
be  made,  except  that  raised  by  taxation,  for  or- 
dinaiy  county  osu.  By  the  judgment  of  this 
court  sndi  a  mandamus  was  awanled. 

At  the  next  Term,  In  1878,  the  point  thus  de- 
cided wasexplicitly  staled  in  [T.  8.V.  MaamOo., 
«8  U.  S..  688  rXXT.,  88^1,  and  in  Maam  Co.v. 
StUdduper,  Id.,  693  [ZTV.,  888],  a  malorlty 
of  Iheoonit  adhered  to  the  dedslon  and  ordered 
Judgment  accordingly,  it  was  eottetded  on  (As 
tfiyiiBMnf  Mat  off  tXeJv^fmentt  now  wMbr  eon- 
iidtrttlienmiulUqfirmsd,uiit»ml>umeaiMart 
tttrrvUd,    Th(»a  mqfon^tftKtenutmriMi^ 


Mr.  CM^JtM«MW»it«  delivered  the  opin- 
ion of  the  court:  a 

lo  this  case,  a  Terdict  was  rendered  sgtdnst 
the  plaintiff  In  error  for  $6,6 10,  and  ajud^nent 
entered  thereon  December  8, 1870.  In  the  ver- 
wBS  Included,  for  damages  9800;  attorney's 
fees  $000;  and  hiterest  $510;  hi  all  (1,610.  the 
next  day,  December  10,  1878,  the  defendant*  in 
error  appeared  In  open  court  and  "entered  a  re- 
mitter of  these  amounts,  leaving  the  amount 
of  add  Judgment  to  be  for  the  amount  ot  96,000 
and  costs  of  suit.  Upon  this  beingdonb  anew 
Judgment  was  entered  "That  the  plalntim  hare 
and  recover  from  sdd  defendant  the  sum  of 
$5,000,  and  also  all  costs  about  this  suit  in- 
curred, as  of  the  date  of  said  judgment,  and 
have  execution  therefor  Instead  of  the  sum  of 
|6,ei0,  andalsoaU  costs  about tbissuitincurred 
as  Id  said  Judgment  la  recited."  This  writ  of 
error  was  broui"*"'  —  '*" "  "■*"  "* 

to  reverse  the  ,    „  _      

f endant  in  error  now  moves  to  dismiss  Uie  writ 
because  the  value  of  the  matter  in  dispute  does 
not  exceed  $3,000. 

The  Judgment  as  It  stands  Is  for  $5,000,  and 
no  more.    The  entry  of  the  10th  of  December 


Hon.— JHTttdtctlm  of  U.B.  atmnmn  Owrt  «•■ 
peiuu  OK  onunint;  tnlerttL  ooMMt  M  aOMt  to  gHot 
^irlHllcUim:  tuna  mIh*  (^  tMno  dmumdtd  n«w  b* 

.. .-»_. . — 'iUvmimlnaardtoman 

Oordofl  V.  Ofdea. »  U. 


ib.Google 


SiJPREMK  Court  oj  the  Uhtted  Statb>. 


1b  equlvBlenl  to  Retting  uide  tbc  judgment  of 
the  (Kb  and  eatering  s  new  ooe  for  the  amount 
remainiog  due  after  (Icductingfrom  the  verdict 
the  sum  remitted  in  open  court.  There  wasnoth- 
iuEto  prevent  liiiibeiQK  done  during  the  Term 
aaa  beiore  error  brouKht  The.JuagmeDt  of 
the  10th  is,  therefore,  tueHaftlJuiigmeittinthe 

In  Thompitm  y.  BaOer,  96 U.  8.,  698 [XXIV,, 
[2341  541],  it  waa  said;  ■'  Undoubtedly,  the  trial  court 
mav  refuse  to  permit  aTerdict  to  be  reduced  bj 
a  plafntiff  upon  his  own  motion;  and  if  the  ob- 
ject of  the  reduction  is  lo  deprive  an  appellate 
court  of  its  jurisdiction  tn  ameritorioua  case,  it 
la  lo  be  pi'csunied  the  trial  court  will  not  allow 
It  to  be  done.  If.  however,  the  reduction  la  per- 
milled,  the  errors  in  the  record  will  be  ahut  out 
from  our  rc-exami nation  in  casea  where  our  ju- 
risdiction depend*  on  the  amount  in  controver- 
■y." 

Articles  13S1  and  1S52  of  the  Revised  Statutes 
of  Texas  are  as  follows: 

"Article  1351.  Any  party  In  whose  favor 
verdict  has  been  renderod  may  in  open  court  r 
mit  any  pari  of  such  verdict,  and  such  remitler 
shall  lie  noted  on  tbe  docket  and  entered  in  tlie 
minutes,  and  execution  shall  lliereafter  issue  for 
the  balance  only  of  such  judgment,  af  lerdeduct- 
ing  the  amount  remitted. 

Article  1352.  Any  person  \n  whose  favor  _ 
Judgment  has  been  rendered  may  tn  open  court 
remit  any  part  of  such  judgment,  and  such  re- 
mitter shall  be  noted  on  the  docket  and  entered 
In  ihe  minutes,  and  executioD  shall  thereafter  is- 
sue for  the  balance  only  of  such  judgment,  after 
deducting  the  amount  remitted.  H.  S.  of 
Texas.  18T9,  pp.  211,  313. 

Without  deciding  what  effect,  these  statutes 
will  have  on  our  Jurisdiction  in  cases  comingup 
from  that  Stale,  if  the  amount  is  remilted  after 
judgment  wittiout  OQy  action  thereon  by  the 
court  othertban  nolinicnnthedocketande:  ' 
ing  on  tbe  minute!  what  has  been  done,  wl  __ . 
of  opinion  that  it  is  within  the  discretion  of  a 
court  of  tbe  United  States,  silling  in  tiiat  State, 
if  a  plaintiff  appcaia  in  open  courtand  remltsB 
part  of  a  verdict  in  his  favor,  to  m^e  the  proper 
reduction  and  enter  judgment  accordingly. 
That  was  the  effect  of  what  was  done  in  tms 
case,  and  the  rule  established  in  'I%om,p»on  v. 
Sailer,  tupra,  applies. 

Tlu  motitm  to  di§mim  U,  thertfore,  franted. 
JHtmioBd, 
True  oap7.    Test : 

JameiH.HoKeDaej,Clerk,8up.C0Drt,V.  8. 
CHed-110  n.  a,  SL 


BOARD  OF  LIQUIDATION  OF  1 
CITY  DEBT.  AppL. 


(S.  C  Reporter's  ed„  221-229.) 

Citg  of  Ntv  OrUara,  potoer  of  eouneit. 

Fodortbe  Louisiana  leBislatloo of  1881;  theCIt* 
Council  of  Now  Oriewii  £ad  tuU  authoritr  to  bind 
916 


theottybra  oompromlsBOt  a  pending  suit  with  ■ 
rsUroad  oomp«t)v,  reapecUnf  Its  tifbt  to  use  lanA 
known  Mtbebatuirspmpertrof  iSeolty,  andnuoh 
oompiouilse  was  not  subject  to  the  oontrol  ot  Um 
Board  ot  LiqtiidatlOD  ot  Om  d^. 

[No.  987.] 
ATgv«d(kt.l8,19,l£M.  Deeideillot.  It,  1883. 


The  history  and  facts  of  the  case  fully  appear 
in  the  opinion  of  the  court  See,  abo,  Nevi  Or- 
Uam r.  N.  ft,  M.AT.R.  Oo.,  ante.  p.  63S. 

Mtifrt.  Hanry  C  BUller  and  S.  T.  1C«>^ 
rlek,  for  appellanC 

MtMTi.  TIlob.  Ih  BmjriM  and  John  L.  Cad- 
viatader,  for  appellees. 


The  appeal  presents  tbe  following  case : 

Prior  to  the  year  1820.  disputes  had  arisen  be- 
tween the  City  of  New  Orleans  and  certain  pro- 
prietors of  riparian  eetatos  as  to  the  ownership 
of  tbe  batture  or  alluvion  in  frontof  tbecityou 
the  Hissisaippi  River.  In  compromise  of  these  rut] 
disputes,  the  proprietors  surrendered  to  the  city 
all  their  claims  to  property  within  certain 
boundaries. 

In  1669  the  Legislature  of  Louisiana  under- 
took, by  Act  No.  36  of  1B6B,  to  grant  to  tbe 
New  Orleans,  Mobile  &  Cbattaoooga  Railroad 
Company,  now  by  change  of  Dame  the  New  Or- 
leans, Mobile  &TezBsRulToadCompany,"Tbe 
right  to  locate,  construct,  maintain  and  use  a 
passenger  depot  with  ofBces  and  apartments  suit- 
able for  its  legitimate  business.upon  that  port  or 
poriion  of  tbe  levee  or  streela  and  crounds  in 
the  City  of  New  Orieana  bounded  by  Canal, 
Delta  and  Poydras  Streets  and  a  line  parallel  to 
and  one  bunored  and  fifty  feet  eastcriy  from 
DellaStTeet;andforth«co(MtnictiotiofBfrd^t 
depot,  and  for  other  purposes  of  its  legitimate 
buaueas,  to  inclose  and  occupy  the  tuocks  of 
grounds,  parts  of  streets,  andportlon  of  levee  in 
said  city  bounded  by  Qirod,  Water  and  Calliope 
Streets  and  a  line  p«irallel  to  and  two  hundred 
and  ninety  feet  easterly  from  Water  Street.pro- 
vided  said  company  slull  not  incloseoroccuDV 
thai  part  or  poriion  of  the  blocks  of  groudtS 
within  said  hist  limits  which  is  the  private  prop- 
erty of  individuals,  until  said  company  biu  nc- 
a aired  the  title  thereto;  and  said  company  abal) 
lereatter.  if  requested  by  said  citv,  extend  IL» 
wharf  in  iront  thereof  equal  witL  Uie  present 
wharf  in  front  of  the  northerly  comer  of  Ibe 
outer  block  within  said  limits,  recently  sold  by 
■aid  city  and  now  owned  by  saidcompanr." 

The  validity  of  this  Act  was  disputed  oy  tlie 
city,  and  suits  were  brought  by  the  company  in 
a  state  court  tn  establish  tne  granL  Tbesesuit» 
resulted  in  judgments,  which,  as  the  company 
claimed,  confirmed  its  title.  The  city  denied 
that  such  was  the  effect  of  the  judgmcnis,  and 
attempted  to  tear  down  and  destroy  the  fcncca 
and  other  structures  of  the  company.  There- 
upon the  company,  on  the  6Ui  of  July,  1ST4, 
brought  another  suit  to  enjoin  the  city.  This 
suit  resulted  in  a  decree  by  the  Circuit  Court  of 


Nora.— Compronlu  ot  a  dtiputcd  claim  btniltna; 
paymrnl  of  tta  amount  for  areititr.   See  ttutc  M 

Wicsbr  V.  Anmi,  lot  u.  s.,  xIvl,  iibl 


.....GocS^lf-*- 


1S83. 


BoASD  or  LiqniDATioR  t.  Locutillx,  cro.,  R.  R.  Ca 


tlie  United  Statea  for  tbe  District  of  Louidana 
on  tbe  lltliof  Juo^  1878,  allowliig  the  Injunc- 
tion pr^ed  for.  From  tnat  decree  the  dty.on 
the  80tli  of  Jaly,  1B78,  appealed  to  tkia  court, 
and  the  appeal  wa*  docketed  on  the  16th  of  De- 
eember  following. 
[SS81  During  the  pendencv  of  the  anlt  in  this  court 
the  Ii«lalatuTe  of  LoDutana  passed  Act  No.  188 
of  1680,  croBtlng  a  Board  of  Llauidation  of  the 
Ci^  Debt  "For  the  purpose  of  liquidating,  re- 
ducing and  Goosoliiuttlnc  the  debt  of  the  Otj 
ofNewOrieans."  Bjtnia  ActltwasproTidea 
that  the  board  thus  created  should  "lure  ex- 
clusiTe  contrd  and  direction  of  all  matters  re- 
latlDg  to  the  bonded  debt  of  the  City  of  New 
Orleans,"  and  authoritj  to  l»ue  new  bonda  of 
the  dty,  to  be  ezdianged  for  old  at  the  riLto  of 
flftr  cents  of  new  lor  one  dollar  of  old. 
Six.  5  of  that  Act  is  as  follows: 
"Sec.  S.  That  It  shall  be  the  dutf  of  the  dtj 
KUthoritiea,  as  soon  as  poesible,  after  the  oreHn- 
iuLioQ  of  the  Board  of  Liquidation  of  the  Citv 
Debt,  to  turn  over  and  transfer  to  the  said  Board 
all  the  propoitj  of  the  Cltj  of  New  OrIeaiis,both 
real  ana  peiBonal  not  dedicated  to  public  use ; 
and  tbe  Board  of  Liquidation  shall  be,  and  is 
hereby,  empowered  and  antboriied  to  diapoae 
of  said  property  on  soch  terms  and  condluoos 
as  may  be  deemed  fnrontble  ;  tbe  proceeds  of 
such  sale  or  Mies  to  be  deposited  with  tbe  fiscal 


of  Uquldation  under  Ibis  authority,  and  tiie 
dty  UTer  actually  transferred  to  the  board  any 
of  the  batture  property.  Neither  did  the  Boanl 
ever  assume  control  of  such  Noperty.  A  rea- 
son given  for  this  by  the  prerident  of  tbe  Board, 
and  suggested  by  the  couiisel  for  the  appel- 
lant In  fib  arKument  Is,  that  fean  were  enter- 
tained that  upioperty  not  dedicated  to  public 
uses  lAould  be  ectoally  separated  and  set  aiMrt 
from  that  which  was,  Judgment  cieditorsot  tbe 
d^  might  levy  thdr  executions  and  subject 
such  as  was  thus  shown  not  to  be  required  for 
public  use  to  the  payment  of  their  iudgmeotfl. 
On  tbe  2Sd  of  June,  1B82,  Act  No.  X,  of 
1883,  was  passed  by  (he  LegisUture  of  Louisi- 
ana, "To  incorponiie  the  City  of  Now  Orleans, 
provide  for  the  govennient  iod  administration 
of  the  aiftira  thereof,  and  to  repeal  all  Ads  In- 
consistent and  in  conflict  with  Its  provisions." 
. ,  Bees.  8,  28  and  78  of  this  Act  are  as  follows: 
[SS*i  ..  gg^  g^  lyi^  council  shall  also  have  power 
*  •  *  to  authorize  the  use  of  streets  for 
hone  and  steam  railroads  and  to  regulate  the 
same;  to  require  and  compel  all  lines  of  rail  nsy 
or  tramway  in  any  one  street  to  run  on  and  use 
one  sad  tbe  same  track  and  turntable;  to  com- 
pel them  to  keep  conductors  on  their  cars  imd 
compel  all  sudt  companies  to  keep  in  repair  the 


or  squares  so  much  of  the  baUure,  from  time 
not  be  required  tor  public  pu_ 
e  right  of  accretion  or  to  future 


time,  as  may  not  be  required  for  public  pur- 
poses, but  Uie  right  of  scci  ''  -     • 
batture  shall  never  be  sold. 


That  ail  the  righU,  titles  and  in- 
lerest  of  the  City  of  New  Orleans,  as  now  ex- 
isting in  and  to  all  lands,  tenements,  heredita- 
ments, bridges,  ferriea,  streets,  roads,  wharves, 
markets,  .stalls,  levees  and  landing-places, 
building  and  other  property,  of  whatever  de- 
scription and  wherever  tituated,  and  vritb  all 
1MD.S. 


It  liens,  uctionB  and  rights  of  ai 
.  accounts  and  vouchers,  be  and  they  are 
hereby  vested  in  the  Ci^y  of  New  Orieans,  as  In- 
conwrated  by  this  Act. 

Sec  78.  All  laws  in  conflict.  Inconsistent  or 
contrary  to  tbe  provisions  of  this  Act,  be  and 
the  same  are  hereby  repealed," 

By  Act  No.  66  of  1^,  passed  June  80, 1882, 
entitled  "An  Ad  to  Authorize  the  Qty  of  New 
Orleans  to  Renew  and  Extend  Payment  of  Her 
Outstandlno:  Bonds,  Other  than  Premium 
Bonds,  to  Provide  tbe  Rate  of  Interest  on  tbe 
Bonds  as  Reduced  or  Extended,  and  Authorize 
the  Levy  of  a  Tax  to  Fay  tike  Same."  tb0 
Board  of  Liquldatioa  wa*  "authorized  and  em- 
powered to  extend  the  bonded  Indebtedness  of 
said  city,  other  than  premium  bonds,  outstand- 
ing at  ue  passage  and  promulgation  of  tbi* 
Act,  for  the  period  of  forty  yeaislrom  Jan  uory 
1,  lli83,  at  a  rote  of  Interest  not  exceeding  six 
percent." 

On  the  SLh  of  July,  1682,  Act  No.  81  of  1882 
was  passed  and  approved,  a  copy  of  which  it  as 
follows: 

"Ad  No.  81  of  1682,  entitled.  An  Act  to  Au- 
thorize the  Gin  of  New  Orleans  hi  the  Sale  or 
Lease  of  Franchise,  or  Right  of  Way  for  Street 
Rdlroads,  or  Other  Privilege,  to  Apply  the  IgJUJ 
Price  Paid  for  the  Same,  In  the  Performance  of 
Works  of  Public  Improvemoots  ol  a  Permanent 
Character,  such  as  Paving  Streets,  Embdlishiog 
Parka,  etc 

Whereas,  notice  as  required  by  article  48  of 
the  Constitution  has  been  given  of  the  iotenUoif 
toapply  for  the  passage  of  this  Ad;  therefore. 

Sec.  I.  Be  UmaeUd,  by  the  Genersl  Assem- 
blv  of  the  State  of  Louidaoa,  That  hereafter, 
wnenever  the  Qty  of  New  Orleans,  through  the 
proper  authoriUea,  shall  contract  with  private 
corporations  or  individuals  for.  tbe  sale  or  leasu 
of  public  privileges  or  franchises,  such  as  Iho 
rights  of  way  for  street  railroads  or  for  other 
public  undertakings  within  her  legal  power  anil 
control,  the  price  paid  for  the  sole  or  lease  of 

eublic  privileges  or  franchises  shall  be  appllol 
y  Mid  city  in  the  performance  of  works  of  pub- 
lic Improvement  of  a  permanent  charader,such 
OS  paving  streets,  embellishing  porks,  etc. 

Sec.  2.  Be  it  further  enaeied.  That  all  laws 
or  parte  of  laws,  and  especially  so  much  of  sec- 
tion 10,  of  Act  No.  31,  Acts  of  1876,  known  a» 
the  Premium  Bond  Act,  and  by  section  5  of  Act 
No.  188,  Acta  of  1880,  as  may  be  In  coikflict 
herewith  be,and  the  same  Bi«  hereby ,  repealed. " 
Such  bdng  the  legislative  authority  of  the 
dUIerent  deiMrtmentsof  tlie  dty  government,  a 
resolution  was  passed  by  the  dty  cpuucll  on  the 
11th  of  October,  1%3,  accepting  a  proposition 
of  the  Railroad  Company  to  compromise  and 
settle  all  tbe  matlera  In  controversy  in  tbe  suit 
pending  In  this  court  on  ajipeol,  by  which  the 
Compony  was  to  poy  tbe  dty  t^O.OOO  and  tlie 
city  was  to  dismiss  its  appeal  ^d  acquiesce  In 
the  decree  of  the  circuit  court.  Tlic  negotia- 
tions whloh  resulted  in  this  compromise  begnit 
as  early  as  August  1,  IBS3.  when  the  council 
appointed  a  committoc  to  confer  with  tlic  Itait- 
rood  Company  on  the  subject.  Tlie  mimev 
stipulated  for  in  the  compromise  was  paid  on 
tlie  lull  of  October,  1632,  and  on  the  snmc  day 
an  agreement  of  compromise,  dismUsing  tlic  iip- 
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peal  aad  tcquksdng  in  tbe  decree  appealed 
from,  waa  dulv  algDed  and  executed  (^  the 
mayor  of  the  citj  nnder  llie  authority  of  tbe 
council.  On  tbooextday  tbe  Board  of  Llqulda- 
[280]  tioD  DotiSed  the  dtj  auUioritiea  that  it  claimed 
tile  fund  realized  from  tbia  KttleroeDL  On 
Ibe  18th  of  October  a  reaolntlon  of  tbeBoardwas 
adopted  to  tbe  effect  "that  tbe  UO.OOO  now  In 
the  naodsof  tbe  admlniBtrator  of  finance  be  en- 

fiined  and  the  Utorney  be  directed  to  lostltuie 
col  proceedings  at  once."  On  tbe  ITth  of  Oc- 
tober the  resolution  of  tbe  18tb  waaaofar  tnod- 
Ifled  aa  "to  authorize  the  ettomer  of  the  Board 
to  take  sucb  Btepa  as,  in  bis  judgment,  are  req- 
uisite to  aet  aside  the  agreement  of  comnro- 
miae;  '  *  *  to  oppose  the  dismlBsal  of  tbe 
appeal,  and  to  hold  the  fund  decreed  from  said 
coropromiie  so  aa  to  riMtore  it  if  tbe  compro- 
mise Is  annulled,  or  to  claim  II  for  tbe  Board  if 
eald  compromlie  becomes  a  finalitT." 

On  the  10th  of  October,  1882,  the  «ult  pend- 
ing In  this  court  wb«  condnued  at  the  request 
of  [he  paitlea,  but  at  a  later  day  IntheTerm  the 
Railroad  Company  appeared  and  preaenting  a 
stipulation  for  the  dlsmusal  of  the  appeal.aigned 
by  the  city  attorney  of  New  Orieans  pursuant 
to  the  terms  of  tbe  compromise,  asked  to  have 
the  appropriate  order  entered  upon  tbat  stipula- 
tion. Thereupoa  the  Board  of  Liquidation  came 
and  reaisted  tlie  entry  of  any  such  order  on  the 
ground  that  during  the  pendeocy  of  tbe  appeal, 
authority  over  the  subjectmatter  of  the  contro- 
Tcrgy  had  been  transferred  from  tbe  city  coun- 
cil to  the  Board.and  that  thecompromlse  which 
bad  been  effected  was  not  binding.  Tbe  Board 
.  also  asked  leave  to  prosecute  the  appeal  In  the 
name  of  the  city.  It  was  concedol  that  the 
city  council  made  the  compromise  which  was 
claimed,  and  that  tl>e  Railroad  Compauj  was 
entitled  to  a  dismlsaal  of  tbe  appeal  if  tiie  coun- 
cil bad  authority  lo  do  what  was  done,  and  the 
compromise  was  fair.  This  court  thought  the 
dispute  as  to  tbe  authority  of  tbe  council  pre- 
sented questions  toolmportant  lobe  aettledsum- 
marlly  on  motion*,  and  ordered  the  motions  to 
be  continued  unlU  tbe  present  Term,  when  the 
appeal  would  be  dismissed  In  accordance  with 
tbe  stipulation,  nnlns  the  Bovd  should  begin 
and  [HtMecute  without  unnecessary  deky,  in 
some  court  of  competent  Jurisdiction,  an  appro- 
priate suit  u  set  aride  tbe  comprixtuae.  This 
suit  was  brought  for  tbat  miTpOM,  and  the  Cir- 
cuit Court  for  the  Eastern  District  of  Louisiana, 
on  full  coDsideratlOD.  enteral  a  decree  diamiss- 
[SS7]  log  the  bill.  To  reverse  tbat  decree  this  appeal 
was  taken,  and  the  single  Question  to  be  de- 
cided is,  whether  vpon  these  facts,  the  Board  of 
Uquidation  Is  entitled  to  the  relief  it  has  prayed 
for. 

There  la  no  pretense  of  fraud,  either  on  tbe 
part  of  the  city  coundl  or  the  Railroad  Compa- 
a-  t appears,  the  nesotlatlons 


btive  authority  of  the  citv  council  to  bind  the 


1883  tbe  dty  authoriliea  were  only  required  f 
turn  over  to  the  Board  such  MX)perty  as  i 
oot  dedicated  to  public  uao.  It  was  subst 
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dras  and  Canal  Streets  would  Imnudiately  (a 
put  to  aoch  use,  and  it  laby  no  means  oettain 
that  tliia  may  not  be  true  of  some  (»  all  tha 
rest.  All  except  thai  between  Poydras  and  Ca- 
nal Streets  has  been  formed  into  Bnuare*,hat  Uie 
control  of  It  was  never  assumed  bv  the  Board. 
Tbe  fact  that  feais  were  entertained  that  if  such 
control  should  be  aaaumed  the  proper^  would 
be  levied  on  and  sold  under  exocunons  ag^nst 
tbe  dty,  Is  very  penuadve  evidence  to  ahow 
that  It  was  apparently  pnnwr^  dedicated  to 
public  use,  though  occuj^ea  to  some  extent  by 
tbe  Railroad  Company  for  its  tracks  and  poiKn- 
ger  and  freight  stations. 

But  however  this  may  be,  we  are  entirely  sat> 
Isfled  thu  under  the  leglslslion  of  1882  the  dty 
council  had  full  authority  to  bind  the  city  bv  a 
oompromlse  of  tbe  pending  suit.  Confesseoly 
Qo  bonds  were  ever  issued,  or  obligations  In- 
curred, by  the  Board  of  Liquidation  under  Act 
No.  133  of  1880,  and  on  tbe  28d  of  June,  188S, 
the  dty  council  waa,  in  express  terms,  author- 
bed  to  lay  off  and  sell,  in  lota  or  squares,  ao 
mucbofthebatture,  from  time  to  time,  a*  might 
not  be  required  for  public  purposea.  Then,  on 
the  Sth  of  July,  only  a  few  daysl^er,  the  dty 
was  authorized,  through  its  proper  autboritlea, 
to  contract  with  private  corporations  for  the 
sale  or  lease  of  puollc  privileges  or  franchlaes, 
such  as  riglits  of  way  for  street  railroads,  or  for 
other  public  undertakings  within  her  l^alpow-  tEtSl 
er  and  control,  the  price  paid  lo  be  applied  by 
the  dty  "in  the  performance  of  woAs  of  public 
improvement  of  a  permanent  character.  AU 
this  is  entirely  Inconsistent  with  the  provirions 
of  section  0  of  Act  No.  ISS  of  1880,  at  leaat  m> 
far  as  the  con  trolanddtapoalUon  of  battore  prop- 
erty are  concerned.  Tne  repealing  sections  of 
these  Acts,  therefore,  operated  directiy  on  the 
powen  of  theBoard  over  tbe  subject-matter  of 
thia  compromise,  and  left  the  dty  council  free 
to  act  in  the  premiaea. 

It  muat  be  Dome  In  mind  that  all  the  legiala- 
tton  Involved  relate*  to  tbe  distribution  of  the 
power*  of  the  dty  government  among  the  dif- 
ferent department*.  A*  the  question  ia  w»- 
sented  tou*,  no  contract  rights  need  protectioc 
Whether  the  Board  of  Liquidation  I*  a  corpora- 
tion that  can  sue  In  its  own  name  orbe  sued,  Is 
not  at  all  important;  forevenlf  ltbeaoorpor»- 
Uon,  It  is  In  eSed  nothing  more  than  one  of  the 
departments  of  the  dty  government  dtarged 
with  the  duty  of  controlling  and  directing  mat- 
ters relating  lo  the  bonded  debt  Even  Aough 
tbe  effect  of  section  S  of  the  Act  of  1880  was  to 
pledge  tbe  property  of  the  dty  notdedlcoled  to 
public  use  to  aecure  Ibe  paytneut  of  the  public 
debt,  then  waa  nothing  to  prevent  the  Legiala- 
ture  from  revoking  the  {dodge  until  contract 
rights  had  in  some  waj  Intervened.  Itiaagieed 
tluU  DO  new  bonds  were  ever  isaned  by  theBoard 
under  the  authority  or  upon  the  faltn  of  tbe  Act 
of  1880  before  the  new  diarter  was  granted,and 
Act  Ho.  81  of  1882  was  pasted  before  acytlilng 
was  done  in  tbe  way  of  extending  or  renewing 
bonds  under  Act  No.  08  of  the  lame  year. 

Tbe  reoult  trf  the  whole  legislation  U,  tbcto- 
fore,  that  in  1880  the  Board  of  Liquidation  wai 


),  and  out  of  tbe  proceed*  pay  the  ptUdie 
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poses, wu  wTtbdniws  from  the  Board  and  afven 
to  the  city  council,  and  the  proceeds  of  the 
Bales  and  leases  of  public  prfnteges  and  fran- 
chises were  appropiiated  to  the  paymeDt  of  the 
expenses  of  pubko  Impiovementa  which  were 
[Iggj  permanent  in  their  character.  Whether  the 
moDej  realized  from  thb  compromise  is  to  be 
applied  to  the  payment  of  the  public  debt  or  to 
make  permanent  improTements,  we  do  not  un- 
dertake to  decide,  but  that  the  compromise  It- 
self was  within  the  departmental  authority  of 
tlie  city  council,  and  not  subject  to  the  control 
of  the  Board  of  Liquidation,  Is  to  our  minda 

ll/oUotetlhattheOir«uilCbiirtwuriiihHnre- 
fUMtngto  letiuidt  tht  eompromite,  and  ill  durte 
to  that  fiffttt  it  affirmed. 

True  copy.  Teat; 

Jamca  H.  HcKennej,  Clerk,  Bup.  Court,  U.  8. 


l«a«  a.  DEHOSSETTLAMikB,Exr.orGA8AWAT 
B-  Lamab,  Deceased,  Appt., 


CHARLES  P.  McCAY. 
<Bea  a.  C,  BepOTtflr's  ed^  as-»8.) 
Beidtnetifmonegireewvtd. 


Bubmitlti  Oct.  31,  033.  DedOedlfM.  19, 1SS3. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
Tort 

"Hie  history  and  facta  of  the  case  ^lpe•J  In 
the  opinioa  of  the  court 


Mr.  JfitUee  BUtcbford  dellrered  the  opin- 
foo  of  the  court: 

The  appellee,  who  was  the  plaintiS  below, 
seeks  to  recover  from  the  executor  of  Oazaway 
B.  Lamar  a  sum  of  money,  on  the  allegation 
that  the  testator  received  that  money  from  [be 
Uofted  Sutca,  as  the  proceeds  of  186  bales  of 
unlaad  cotton,  which  belong  to  the  aisii 

of  the  plaintiff.    Lnmar  recorered  In  the  C . 

of  Claims,  on  the  lit  of  June,  1878,  a  judgment 
against  the  United  States  for  f6Tg.848.Sl,  as  the 
proceeds  of  8,164  balea  of  upland  cotton  and  91 
bales  of  Sea  Island  cotton, which  lAmar  owned 
in  Savannah,  Oeorgla,  In  December,  1He4,  at 
the  time  that  dty  waa  captured  by  the  millUry 
forces  of  the  United  States,  and  all  of  which 
bales  were  captured  by  said  forcea  and  shipped 
to  the  ageoi  of  Ibe  Treasury  Department  at 
IWD.S. 


New  York,  and  there  sold  byklm,  and  the  pro- 
ceeds paid  into  the  Treasury  of  the  United 
States.  The  amount  of  the  ludCTueut  was  paid 
in  April.  1874.  This  bill  wns  filed  in 
August,  1S79.  It  alle;;es  that  the  1 36  bales  were 
shipped  by  the  plalntill's  assignor  to  C.  A.  L. 
Lamar,  now  deceased  (the  son  of  Q.  B.  Lamar), 
.  .  reived  and  held  thero  as  Ihe  pi-operty  of 
such  assigDor;  that,  after  Ihe  death  of  C.  A.  L. 
Lamar,  G.  B.  Lamar  came  into  possession  of 
tlie  134  bales  and  retained  auch  i)osscssian.  as 
the  agent  and  flduciurv  of  such  assignor;  tliat 
the  suit  In  the  Court  of  Claims  was  brought  for  [830] 
the  recovery  of  the  186  bales,  with  other  cotton; 
and  that  the  proceeds  of  the  136  bales  were  in- 
cluded in  said  JiidgmeDt  and  were  received  by 
G.  B.  Lamar,  The  circuit  court  entered  a  de- 
cree in  favor  of  the  plaintiff  for  the  aCTced 
amount  of  the  avails  of  the  136  bales,  aou  the 
defendant  has  appealed  to  this  court. 

On  the  question  aa  to  whether  the  186  bales 
were  embraced  in  Ijimar's  recovery,  the  circuit 
court  found  that  Ibey  were.  We  are  not  able 
to  concur  In  this  conclusion.  The  questinn  is 
one  altogether  of  tact.  It  has  involved  the  ex- 
amination of  the  pleadings  and  proofs  and  other 
Cceedlngs  in  the  suit  in  the  Court  of  Claims, 
ides  a  consideration  of  the  effect  of  the  pn^ 
visions  to  the  will  of  G.  B.  Lamar,  and  of  an 
advertisement  he  published,  and  of  entries  he 
made  in  hia  books,  in  regard  to  the  186  bales, 
after  he  had  received  the  amount  of  the  judg- 
ment. It  would  not  conduce  to  any  good  end 
to  review  the  proposltiona  discussed  by  the  re- 
spective counsel,  consisting  largely  of  mthmet- 
ical  calculations,  In  elucidation  of  their  re- 

rtlve  contentions.  ItmustsufBcetosay  that 
record  and  proceedings  of  the  Court  of 
Claims  do  not  show  that  the  1 36  bales  were  em- 
braced in  the  final  petition  of  G.  B.  Lamar  in 
that  court,  or  in  the  3,275  bales  for  which 
Judgment  was  awarded.  Tlicre  is  not  io  the 
proMs before  the  Court  of  Claims  any  testimony 
10  regard  to  the  188  bales.  It  may  very  well  be 
that  they  passed  into  the  possession  of  G.  B. 
Lamar,  and  were  seized  and  sent  to  New  York 
and  aold,  and  that  their  proceeda  are  now  in  tlie 
TrKBSury.  But  the  evidence  before  the  Court 
of  Claims  was  entirely  sufficient  to  show  that 
G.  B.  Lamar  was  entilled  to  recover  the  pro- 
ceeds of  the  8,27S  bales  for  which  he  did  recover, 
without  including  the  1S6.  Every  bale  of  the 
B,2T9  is  traced,  in  that  evidence,  into  the  hands 
of  6.  B.  Lamar,  and  ideotllled  as  cotton  which 
ho  bad  purchased  and  paid  for,  aa  a  buyer  of 
it     The  186  bales  wer«no  part  of  it. 

The  will  was  made  in  September,  1 879,  nearly 
eight  months  before  the  final  petition  was  filed 
in  the  Court  of  Claims.  That  petition  omitted 
to  mention  the  ISA  bales,  tbey  having  been 
specially  mentioned  in  the  amended  petition 
filed  April  16th,  IB72,  which  waa  thepetitioii  r.wri 
pending  when  the  will  was  made.  The  final  i***' 
petition  sUtes  that  It  is  filed  "  in  lieu  of,  and  aa 
a  substitute  for,  all  oUux  petlUona  and  amend- 
ments thereto  heretofore  filed  In  this  cause." 

The  136  bales,with  other  cotton,  having  been 
taken  from  the  posseaalon  of  Q.  B.  I^mar  and 
aold,  he  made,  as  he  states  in  hla  will,  "claims 
upon  the  Government  of  the  United  States  for 
payment  for  such  cotton,"  which  claims,  the 
will  saya,"  are  now  before  Ihe  Court  of  Claims, 
and  alao  before  the  Commltte  on  Claims  of  the 
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CoDRMa  of  the  United  Slates."  Tbe  wIU  dl- 
rccta  Ilia  esccnbws  to  pitM  ibe  claims,  and  gives 
a  list  ot  tlie  colton,  and  speciflei,  unonK  t^  the 
186  liatos,  u  "belonging  u>  a  gentleman  u  Rich- 
mond, Virginia,"  and  as  being  cotton  on  wlildi 
C.  A.  L.  Lamar  made  advancee.    G.  B.  Lamar 


1  his  final  petition  and  had 
cover;  for  It.  He  did  not  receive  his  money  ti)! 
more  than  ten  months  after  he  obtained  Judg- 
ment. Tbe  imprusionwasonhismindthBlhe 
hfld  recovered  for  the  136  btdes  and,  under  that 
erroneous  belief,  lie  aidvertised  in  a  newspaper 
in  Richtnond  for  tbe  rigbtful  owner  of  the  cot- 
ton to  come  forward  and  prove  his  ownerelup, 
and  paj  advances  and  expenses  of  collection, 
and  re<^ve  the  balance  due.  The  advertisement 
stated  tlkat  tiie  cotton  wa*  plsced  in  the  posses- 
rioo  of  C.  A.  L.  Lamar,  and  stored  in  Lamar's 
warehouse;  that  advances  were  made  on  it,  and 
tliere  were  charges  for  storage,  ciimpressine  and 
cartage;  that  the  (»tion  was  taken  b;  the  Lnittd 
States;  and  that  he  had  received  payment  for  it 
from  the  Treasurv.  He  also,  lu  April  1674, 
made  entires  in  hu  bonks  slatlne  that  lie  had 
received  so  much  money  from  the  United  Siates 
for  the  186  bales,  "of  which  the  owner  Is  un- 
known and  is  advertised  for  In  Hiclimond,  Vir- 

llie  evidence  derived  from  the  advertisement 
and  tho  entries  in  [be  books  ts  of  no  force  ex- 
cept to  show  Hr.  Lamar's  own  twllef  at  the 
time,  and  cannot  avail  to  control  the  Inlemal 


in  the  recovery  In  that  court. 
[888]       Thia  conclusion  makeslt  unnecessary  to 

siderany  of  the  other  questinna  raised.   Tht  de- 
tree  of  tilt  Oireuit  Court  it  reteried  and  t!i£  eaie  it 
remanded  to  Uiafeovrt,  wifA  diretlion  to  ditmiti 
tliebiaefeomplainL 
Imeoopr-  'rest:  _ 

JaDioaU.HoEenner>  Clerk,  Sup.  Oouit,  V.  B, 


BBRNHARD  ARNSON  n   al..  P^s.  i 


(See  B.  C,  RepoiJer'B  ed.,  t88-UI.) 

Action  for  dutie*  illtgaSg  exaeUA~timitatUm  cf 
ptTid&neg  of  appeal — tiale  limilatioa  laiM. 

1.  Tbe  eoDimon  law  rtfht  at 
back  mooe;  lUvall;  ezacletf  ■-- 

tons.  IS  dutiM  upon  Impoi 

lieeaooiivMtedlntoaslatut«r7lliibtUtrby' 

of  Congress,  the  lemedy  under  whlcb  Is  eioluolve 
otaUothen. 

t.  Ko  notion  artses  to  tbe  olniroaot,  In  sueh  oases, 
until  after  a  deoWonamlosthlm  by  tbe  Secretarr 
of  the  Tieasuiy ;  and  bis  tultagalnst  the  oolleotor 
Is  barred,  unless  brought  wltbln  nlnet;  days  after 
an  advene  decMoa  upon  his  appeal. 

1.  If  sueh  decision  Is  delareil  more  than  ninety 
dan  after  tbe  date  of  his  appeal.  It  is  et  theotaim- 
BDt'S  option,  eltber  tosuepeodlns  the  appeal,  treot- 

>  . —  . — ,.,  — ..  i^nuntfi  J  decision 

e  wltbln  ninety  daje 
r  the  State  In  wblch  the 


I  of  action  aroee.  or  In  wbtiA  tbe  suit  was 

biousht,  do  not  apply  to  snoh  action. 

[No.  4S.] 
Bubmilted  Oet  IS,  1883.    Daeidod  Set.  IB,  1883. 

FSSROR  to  the  <Hrcait  Court  of  the  United 
Slates  for  tbe  Southern  I>istrict  of  New 
York. 

The  history  and  facts  of  tlie  esse  appear  in 
the  opinion  of  the  court. 

Meetr*.  Lewla  Swidera  and  JnKa  8.  Wooi- 
ward,  for  plaintiffs  in  error. 

Mr.  a.  F.  PUUipfc  SotiMor-Om.,  for  de- 
fendant lu  error. 

Jfr.  Jvttiet  Blattfcewa  delivered  tlu  opin- 
ion of  the  court: 
This  action  was  brought  Hay  8, 1879,  by  the 

?1ainti3s  in  error,  in  the  Supreme  Court  of  New 
ork,  to  recover  money  alleged  to  have  been 
illeg^  exacted  by  the  Collector  for  Customs 
duties,  and  was  removed  by  tbe  defendant  by 
writ  of  mrtiorxtri  to  ttie  C&cuit  Court  of  the 
United  Slates  for  that  district. 

On  the  trial  It  appeared  that  the  several 
amounts  alleged  to  hsffe  been  illegally  eroded 
were  paid  under  protest,  duly  made,  on  various 
dates  from  April  26,1871.  to  November  29,1871; 
that  wiiMn  ninety  days  from  the  date  of  each  raagj 
paymentan  appeal  fromthedecinODoflheCol-  t>BWJ 
lector  had  been  dulv  taken  to  the  Secretary  of 
the  Treasury,  and  that  do  decision  ttv  that  offi- 
cer. In  any  of  the  cases,  hod  been  rendered  prior 
to  the  commencement  of  this  actltm;  and  tlut 
this  suit  was  not  broughtniitil  after  ninety  day* 
had  elapsed  from  Iheoale  of  the  latest  appeal, 
and  not  until  after  ttn  lapse  of  more  than  six 
years  from  the  expiration  of  that  period. 

The  defendant  pleaded  in  bar,  besides  other 
defenses,  that  the  cause  of  action  sued  upon  did 
not  accrue  wltbln  six  yean,  before  the  com; 
mencement  thereof,  that  being  the  limitation 
prescribed  by  Uie  Statute  of  New  York,  then  in 
force,  for  actions  upon  contracts,  obligations  or 
liabilitlrs,  express  or  Implied,  other  than  those 
iipno  Judgments  nr  decrees  of  courts  of  tbe 
iTulted  Sutes,  or  of  courts  of  any  State  or  Ter- 
ritoi7  within  the  United  States,  and  those  upon 
sealed  instrumenls. 

The  court  thereupon  directed  a  verdict  in 
favor  of  the  defendant,  to  which  exception  was 
duly  token,  and  for  that  alleged  error  the  judg- 
ment thereon  Is  now  luought  Into  review. 

The  cause  of  acUou  aroee  under  the  Act  of 
June  80,1864,18 Slat.  atL.,20Z,  the  14th section 
of  which  la  now  section  2U81  of  the  KeviEed  Stat- 
utes It  distinctly  provides,  that,  on  the  entry  of 
any  merclundise,  tbe  decision  of  the  Collector 
of  Cuatomsottbe  port  of  Importation  and  entry, 
as  to  tbe  rate  and  amount  of  duties  to  tie  paiil 
on  such  merchandise  and  the  dutiable  costs  and 
charges  thereon,  shall  be  final  and  conclusive 
against  all  persons  interested  therein,  unless  Ihe 


certaininent  and  liquidation  of  the  duties  by  the 
proper  otHcera  of  the  cnstoms,  give  notice  in 
writing  to  the  collector  on  each  entiy.  If  dissat- 
isfied with  his  dedaion,  setting  forth  therein, 
distinctly  and  specifically,  the  gronnds  of  hia 
obJecUons  thereto,  and  shall,  within  thirty  days 
after  the  date  of  such  aacerUinment  and  Uq^ 
datiOD,  appeal  therefrom  to  the  Secretary  of  tbe 
10»D.li. 


ib.Google 


AMsaom  t.  Uuxfbt. 


udIcm  Milt  Bhill  be  brought  within  niae^  &jt 
nrter  the  decirion  of  the  Secretu;  of  the  Treu- 
[MOl  ury  on  such  sppe*!  for  any  duties  which  Bhall 
hftve  been  paia  before  the  dftt«  of  luch  declaloii 
00  such  merchandise,  or  coets  or  chafes,  or 
within  niDct;  days  after  Hie  payment  of  duties 
paid  aTter  the  deciaion  of  the  Secretarj.  "  T'" 
■titt  sboll  be  maiDtained  io  any  court  tor  the. 
cOTcry  of  any  duties  alleged  lo  have  been  <_. 
roneously  or  iUej^ally  eit^ied,  until  the  decis- 
ion of  the  Secretary  of  the  Treasury  shall  have 
been  flrat  had  on  such  appeal,  unless  the  decis- 
ion of  the  Becretory  shall  be  delayed  more  than 
ninety  days  from  the  dal«  of  such  appeal  In  case 
«f  sn  entry  atany  port  east  of  the  Rocky  HouD' 
tains,  or  more  than  Ave  montha  in  case  of  an 
entiT  west  of  those  mounteins." 

Tlie  common  law  right  of  antioo,  lo  recover 
back  money  illegally  exacted  by  a  Collector  of 
Cnslomsas'duties  upon  imported  tnerchandi^e, 
TeBled  upon  the  implied  promise  of  the  Collect- 
or to  retiind  money  whicti  he  had  received  ae 
the  ajteot  of  the  |toverDinent,but  whicli  ihe  law 
had  not  authorized  him  to  exact;  which  had 
been  unwilUngly  paid,  and  wliicb,  before  pay- 
tnent  to  his  principal,  he  had  been  notified  he 
would  he  required  to  repay;  and  involved  a 
corresponding  right  on  his  part  la  withhold 
from  the  govemment,  as  an  indemnity,  the 
JFund  In  dupute.  The  manifest  public  incon- 
veniences resulting  from  this  Eitustion  induced 
Congress,  l^  the  Act  of  March  8,  1889,  ch.  82, 
6  Stat,  at  L.,  B48,  sec.  2,  to  alter  the  relation 
between  these  officers  of  the  United  States 
by  requiring  them  peremplorily.  to  pay  into  the 
^I'reasury  all  moneys  received  by  tbem  official- 
ly, without  regard  lo  claims  for  erroneous  and 
Illegal  exactions.  It  was  provided,  however, 
therein  (hat  the  Secretary  of  the  Treasury  bim< 
self,  on  being  satisfied  that  in  any  case  of  du- 
ties paid  under  protest,  more  money  had  been 
p«ld  to  the  collector  than  the  law  reqidred, 
Bhould  refund  the  excess  out  of  the  Treasun'. 
Ttic  legal  effect  of  this  enactment,  as  was  held 
in  Car}/  v.  Curti*.  3  How.,  238,  was  to  take 
from  the  claimant  all  right  of  action  against 
the  collector  by  removing  the  gronnd  on  which 
the  implied  promise  rested.  Congress,  being 
In  session  at  the  time  that  decision  was  an- 
nounced, passed  the  explanatory  Act  of  Feb- 
[241]  ruary  23,  ISM,  which,  by  legislative  construc- 
tion of  the  Act  of  t^,  restored  u>  the  claim- 
ant his  right  of  action  agidnst  the  colIectoT,but 
required  the  protest  to  be  made  in  writing  at 
*     i  of  payment  of  the  duties  alleged  ' 


fund  conferred  by  tbe  Act  of  18SB,  S 
h..  84B,  727,  This  Act  of  l&M  was  in  force,  as 
■was  decided  in  Bameg  v.  Wat»n.  82  U.  S, ,  44B 
(XXIII.,  7301,  unUI  repealed  by  implication  by 
the  Act  of  Jane  30.  tSM,  13  Stat,  at  L.,  214. 
The  14th  section  of  the  ACt  last  mentioned  Is,  as 
already  cited.  In  tuhsiance,  the  praaent  lecUoa 
sesi  of  (he  Revised  Statutes,  providing  tor  the 
appeal  to  the  Secretary  of  the  Treasury,  and 
the  10th  section,  being  the  preaent  section 
80131,  R.  B.,  restores  to  the  Secretary  of  the 
TreasuiT,  Ute  authority  to  refund  moneys 
fwid  under  protest  and  ^)peal,  whicli  he  shall 
109  V.  8. 


be  ntiRfied  were  illc^lly  exacted,  origlnnll? 
conferred  upon  him  by  the  Act  of  1B30.  Anil 
the  provision  of  the  Act  of  I34a,  wlitch  con- 
strued the  Act  of  183U  so  as  lo  restore  lo  the 
claimant  the  right  of  action,  Judichdiy  declared 
In  Oarv  v.  Ourlit,  tupra,  to  bnve  been  taken 
•way  by  the  latter,  now  appears  as  section 
8011  of  the  Revised  Statutes.  It  was  in  force 
when  the  present  action  was  brought  and  is  ns 
follows:  "Any  person  who  Hlmll  have  m.'ide 
payment,  under  protest  and  in  order  to  obliiiu 
possession  of  merchandise  imported  for  him,  lo 
any  collector  or  person  acting  as  collector  of 
any  money  as  duties,  when  such  amount  of 
duties  was  not,  or  was  not  whollv,  authorized 
bj  law,  may  maintain  an  action  in  tbe  nature 
of  an  action  at  law,  which  shall  he  Iiiable  by 
]uiT,  to  ascertain  tlie  validity  of  such  demand 
ana  payment  of  duties,  and  to  recover  bat-'.c 
any  excess  so  piud.  But  no  recovery  Hhall  Iw 
allowed  in  such  action  unless  a  protest  Hnd  ap- 
peal shall  have  been  taken  as  prescribed  in  sec- 
tion twenty-nine  hundred  and  thirty  one." 

By  reference  lo  the  14th  section  of  tlie  Act 
of  1834,  now  section  2931,  K.  S.,  It  will  ap- 
pear that  the  written  protest  must  be  made 
within  ten  days,  end  tfje  appeal  to  the  Secre- 
tary of  the  Treasury  within  thirty  days,  from 
tbe  ascertainment  and  liquidation  of  the  duties  foACi 
by  the  proper  othccr.  The  decision  of  the  Set-  l***^ 
ret&iy  on  such  appeal  shall  be  final  and  conclu- 
sive, unless,  willun  ninetydaysnftcrit  ismnde, 
suit  Is  brought;  anil  no  suit  snail,  in  the  mean- 
time pending  the  appeal,  be  hroucht  unless  the 
decision  by  Ihe  Secretary  shall  be  aelnyed  more 
than  ninety  days  from  the  date  of  the  appeal, 
if  arising  upon  an  entry  at  any  port  east  of 
the  Rocky  Mountains- 
It  ap'pcars  lo  us  quite  plain,  from  the  reading 
of  the  statute,  that  no  action  arises  to  thS 
claimant,  in  such  cases,  until  after  a  decision 
against  him  by  tbe  Secretary  of  the  Treasury; 
and  that  his  suit  a^inst  the  collector  is  barred 
unless  brought  williin  ninety  days  after  nn  ad- 
verse decision  upon  bis  appeal;  but  with  the 
proviso,  that  it  such  decision  is  dehiycd  more 
than  ninety  days  after  tbe  date  of  his  appeal,  it 
is  at  the  claimant's  option  cither  to  sue,  pend- 
ing the  appeal,  treating  tbe  delay  as  adcnial,or 
to  wait  until  a  decision  is  In  fact  made,  and 
then  sue  within  ninety  days  thereafter.  It  can- 
not be  that  he  is  obliged,  in  case  for  any  reason 
a  decision  at  the  Trcaaury  Department  is  de- 
layed beyond  the  appointed  time,  to  treat  the 
delay  as  an  adverse  decision,  and  to  britig  his 
suit  while  the  matter  is  still  labjmliee.  Thcie 
is  DO  language  in  the  Act  reaulnng  such  acon- 
clusion;  it  is  inconsistent  with  the  terms  actu- 
ally employed,  and  is  not  founded  on  any  suffi- 
cient reason.  The  right  to  sue  at  oil.  before  the 
final  decision  of  the  appeal.  Is  mcix-ly  inferred 
from  tlie  form  of  the  exception,  and  in  Its  nat- 
ure Is  permissive  and  not  peremptory.  TUo 
right  to  sue  at  any  time,  within  ninety  days 
after  the  decision  on  the  appeal,  is  clearlv  given 
in  the  terms  which  declare  that  such  decision 
ahall  not  be  conclusive,  if  suit  Is  brought  there- 
after, within  ttiat  |>eriod;  and  the  prohibition 
against  suing  before  such  decision  Is  rendered, 
is  expi^is,  with  the  saving  only  of  tbe  right  on 
the  pari  of  the  claimant  to  sue  before  final  de- 
cision is  rendered,  if  such  decidon  Is  delayed 
for  more  than  ninety  days  after  the  date  of  tha 
HI 
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•»u>  >o  ■uejUstll  after  luch  docision  hu  been 
TCDdcied.  The  whole  purpoae  of  ihe  Mving  In 
hiB  favor  evidentlr  is,  that  be  shall  not  be  re- 
quired to  wait  loDcer  than  ninety  days  after  Ui 
appeal  for  an  adjudication.  There  la  nothing  to 
tMSl  forbid  his  waiting,  without  suit,  aa  long  aa  he 
hoi  reaaon  to  expect  a  favorable  decialon  upoo 
his  appeal. 

From  this  review  of  the  legislation  and  Judi- 
cial history  of  the  subject  it  is  apparent  thai 
Ihe  common  law  action  recognized  asappropri- 
Die  by  the  decision  hi  SUioU  v.  Steartwovt,  10 
Ftt.,  187,. has  been  converted  into  an  action 
based  eutircly  on  a  different  priDdple — that  ol 
a  statutory  liability,  Instead  of  an  implied 
promiae — which  if  not  originated  by  the  Act  ol 
Congress,  yet  ia  regulated,  aa  to  all  ila  ind- 
j i-y  eipreas  statutory  provisfono.     And 


,   hv  c 
gtben 


,  .      1  preacril 

the  period  at  the  end  of  whidi  tbe  right  to  ai 
shallceaae.  Congress  having  underta&en  to  reg- 
ulate the  whole  lu^oct,  its  legialation  is  nec- 
esBorily  eidusive.  For  any  Inconveniencea  thai 
may  result  to  outgoing  collectors  or  the  repre- 
sentatives of  those  who  have  deceased,  by  the 
unavoidable  delays  in  deciding  appeals  in  the 
Treasury  Department,  and  the  al^nce  of  ■ 
deflnito  period  uf  time  berond  which  no  suil 
ahall  be  brought,  it  is  for  Oangreaa  alone  to  ap- 
ply the  needful  remedy. 

It  follows  that  in  such  cases,  of  which  the 
present  la  one,  the  limitation  laws  of  tbe  Statt 
In  which  the  cause  of  action  arose,  or  in  whlcb 
tbe  suit  was  brought,  do  not,  under  kg.  T31, 
R.  8.,  furnish  the  rule  of  dedaion,  and  that  II 
was,  therefore,  an  error  in  the  drcuit  court  tc 
apply,  as  a  bar  to  theaction,  the  limitation  pre- 
acribed  by  tbe  Statute  of  New  York. 

Jibr  tltat  error  Oit  judgment  U  aeeordinglf  f« 
veriedatut  (A«  cauas  rtmaJided,  villi  tiutrvetioni 
to  grant  a  new  trial,  and  itismi  ordered. 

Mr.  Jv^iu  Raid  did  not  sit  in  this  case  and 
took  no  part  In  Ita  dedaion. 
True  OOP]'.  Test: 

James  H.  HcKeniier,  CleTk,8up.  Couit,C.  8. 
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[S441  LOUISVILLE  AND   NASHVILLE  RAIL 
ROAD  COMPANY,  Ptff.  in  Brr.. 

MANUEL  PALMES,  Collector  of  Revenue 
for  the  State  of  Flobida  asd  fob  thi 
CouMTT  or  EacAMBiA,  m  asd  vob  Escam- 
bia COUXTT, 

(Bees.  C  BapoTtir^  ed.,  *U-nu 

ImmunitgfromUxtation — traneferqf,  to  anothei 
eorjKrralion — etale  deeiiioju,  a/ten  not/oSowed 
—rttit  qf  proper^. 


HOTB.— CtcnnUon  from  te 
InKtomoC-norimpl&L  Sat 

suKKi,  w  D.  Bb.  zJQL,  na. 


1WD.S. 
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Tbe  «le  of  an  emnpt  nUroed,  wHb  all  its 
"  priTilegn  md  inunnnltiM,"  will  pan  ezemp- 
Hon  from  Uxation  lo  the  poicbaaer. 

A  A.  a>.  T.  met$,  9  BaxL.  442;  A  £.  Cb.  t. 
SmUnt  Cb.,  lOS  U.  6„  »T7  <ZXTI..  1S2); 
fi.  A  a>.  *■  6Wna.  8  Fed.  Rep.,  260;  S  Flip., 
BSIl  Band  w.  R  S.  Oe.,  17  fi.  Car.,  S19i  lee, 
elM),  JTtie  J«r*9  v.  IFtlfMt  (jKpra);  Slatg  t. 
VA^(H0rM,eLea.,6H);  AJi.  (U.^.  Pfaeitdtr, 
28  lUna,  217;  CrmuaJctT.AtUinin.ie  Flii.,791; 
JLH  a>.v.  FarOter,  14  Hlnn.,  823;  if.  R.  On. 
T.  De^u^  Oo^  7  Am.  A  Eng.  R.  R.  Cu.,  848. 

Mtmn.  £.  A.  Porry  and  (?w.  P.  Bonq', 
.^t^(?Ni.  ef  Florida,  for  defendant  in  error. 


nlMlng  a  bill  in  equitj,  filed  by  tbe  plaintiff  Id 
error,  whicli  Knight  to  enjoin  tlie  defendant,  a 
Collector  of  Revenue  undn  the  laws  of  FlorMs 
for  the  County  of  EacamblB,  from  oollectlng,  by 


The  giousd  of  oar  Jorlsdlction  U,  aa  alaled 
and  abown  In  (he  recOTd,  tfaet  In  tbe  csoae 
wherein  tbe  decree  oomplalDed  of  was  rendered, 
Ibcre  was  drawn  in  qncatlon  lh«  nlfdltj  of  a 
alatute  of  the  Stale  of  Florida,  to  wit:  "  An 
Act  entitled  An  Ant  for  the  Ataeaanient  and 
Collection  of  Rerenue,"  approved  March  0, 
1B81,  wherein  and  whereby  certain  lazea  tor 
atate  and  county  purpoaei  were  Impoaeil  upon 
the  Hue  of  railroad  extending  from  the  City  of 
Penaocola,  in  the  Stale  of  Florida,  to  the  north- 
sra  boundary  of  tbe  State  of  Florida,  In  tbe  di- 
rection of  Hontgomery,  Alabama,  of  which  nil- 
rood  tbo  plaiotiff  in  error  la  Id  posBcsuon  end 
is  ownefi  the  validity  of  Ibia  elatnte  being  queo- 
lioned  on  (he  ground  that  it  waa  repugnant  to 


In  favor  of  its  validity. 

The  Gootract,  the  obligation  of  which  it  la  al- 
leged hat  been  thua  Impaired,  aod  of  which  Uic 
plaintiff  io  error  clainu  the  benefit,  is  aaaerted 
lo  ariae  aa  follows: 

The  Qeneral  Aasemblr  of  the  SUte  of  Florida 
paaaed  an  Act,  which  tooK  effect  Januaij  6,lB5f , 
entitled  "An  Act  to  Provide  lor  and  Encour- 
age a  Liberal  System  of  Internal  ImprovemeDls 
In  this  State,"  the  preamble  to  which  recilce 
that  "  The  Constitution  of  the  State  declera 
'  that  a  liberal  system  of  internal  improvements 
being  essential  to  the  development  of  the  re- 


duty  of  the  Oeneral  Assembly,  aa  soon  as  prac- 
ticable, to  aacertnlD  by  law  proper  objects  of  Im- 
^^^mjjjiU^jijji^jj^y^j^^jj^^ 

„      .   _ M,  and  to  provide  for  a  suitable 

npplicatioo  of  such  f  unos  as  may  be  appropri- 
ated for  such  imiMovements.'"  Tbe  Actlnen 
proceeds  to  cmie  an  Internal  improvemeDt 
fund  lo  aid  In  tbe  construction  of  certain  de- 
scribed railroads,  and  other  worka  of  Inter- 
nal Improvement,  by  mcanaof  coipotalions  or- 
ganized or  lo  bo  chartered  for  tliat  purpose; 
and  the  itAh  section  provides  as  follows: 

"That  the  capital  stock  of  any  railroad  com- 
U»  V.  s. 


KfJrS' 


accepting  the  provisions  of  this  Act  ahalt 
Forever  exempt  from  taxation,  and  the  roads, 
their  fixtures  and  appunenances,  including 
woitohops,  warehouses,  vehicles  and  property 
of  every  deacrlptitm  needed  for  the  puipoae  of 
tranqx>rtatl(m  <H  freight  aod  passengers,  or  fot 
the  repair  and  ukalntenance  of  the  roads,  shall 
be  exempt  frtan  taxation  while  the  roads  are 
tmderconatructien  and  for  the  period  of  thirty- 
five  years  from  their  completion,  and  that  ul 
tbe  officers  of  the  companies,  and  servants  and 
persons  in  the  actual  employment  of  tbe  com- 
panies, be  and  are  baeoy  exempt  from  pe^ 
forming  ordinary  patrol  or  militia  du^,  work- 
Ingonpt^lic  rMUandserviogBSiurara.'' 

By  an  Act  of  the  Gcnenl  Assemuy  of  Flor 
Ida.  apraoved  December  1^  1855,  it  was  en- 
acted ''That  a  line  erf  raUrcM  to  be  constructed 
from  tbe  City  of  Fensacols,  or  any  other  point 
or  points  on  the  waters  of  Pensacola  Bay  or  (he 
watera  of  St.  Andtewa  Bay,  to  the  north  line 
of  the  Stale,  leadlog  In  the  direction  of  Uont- 


provnment  fund  tn  tbe  manner  provided  for,  oi 
may  hereafter  be  provided  for,  in  '  An  Act  to 
Provide  for  and  Encourage  a  Liberal  System  of 
Internal  Improvements  In  the  Stste,'  qiproved 
January  8,  i8S9." 
Tbe   Ahbsmi  and  Florida  Railroad  Com- 

KDy,  by  an  Act  approved  January  8, 18SS,  had 
en  Incorporated  to  bolld  a  railnnd  falling 
within  that  description,  to  extend  from  some 
point  on  the  Bey  of  Pensacola  to  some  point  on 
the  boundary  line  between  tbe  Slates  of  Flori- 
da and  Alabama,  to  meet  and  connect  with  a 
railroad  leading  thence  to  the  City  of  Hont-  (mi)'] 
comery.  This  company,  it  b  atlcMd  in  the 
bill,  bttflt  and  for  a  time  operated  Uie  line  of 
railroad  coDlcmpldted  by  Its  charter,  and  be- 
came entitled  to  tlie  beneflle  and  privilegen  of 
the  Internal  Improvement  Act  of  IBSB,  by  ai 


implcled 
about  Jaauaiy  1, 1860. 

By  virtue  of  a  decree  of  forocloeura  and  aale 
at  Uie  suit  of  trusleea  of  a  fltat  mortgaee,  to 
satisfy  the  bonds  serured  thereby,  the  railroad 
of  the  Alabama  and  Florida  lUlroad  Company, 
and  all  the  rights,  privileges  and  franchises  of 


cola  and  Louisville  Railroad  Company,  a  o 
poration  created  by  the  laws  of  Florida. 

The  original  Act  Incorporating  the  lost  named 
company  was  passed  July  16, 1868,  but  it  ap- 
peara  to  bare  Iwen  reorganl/od  by  an  amend- 
atory Act,  which  took  effect  February  4, 1872, 
the  IBth  section  of  which  Is  aa  follows: 

"  That  tbe  Peuaacoli  aod  Louisville  Bnilrood 
Company,  having  become  tbe  asri^we  of  the- 
Alaltama  and  Florida  Railroad  of  fWida,  and 
the  frencbisca  of  the  said  curpontion,  and  be- 
ing in  poGsession  of  and  operating  the  said  lino 
of^rooa,  which  corporation  wss  exempt  from 
taxation  for  a  limited  period,  Uw  said  Penxo- 
cola  and  Louisville  Itsflroad  Company  and  Ita 
property,  now  owned  or  liereafter  to  be  ac- 
quired, sluill  also  be  exempt  from  taxation  dur- 
'ig  the  remainder  of  said  period." 

On  Hay  fl,  1878,  In  pununnce  of  a  decree  of 
ttt 
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the  CIrcatt  Couit  of  tbe  State  of  FloricU,  ilt- 
Itng  in  Tjeon  Countf,  b  sale  aod  coDveyBoce 
was  made  tisngferri^  the  title  of  the  PenM- 
cola  and  LouUville  Railroad  ConipiDV  in  and 
In  its  road  and  otber  prapertr,  "  togetner  wllb 
■11  tbe  fraucbiaea,  righta,  prfvilegM,  easements 
and  frnmunities  "  of  that  company,  to  the  Pen- 
Micota  Railroad  Company.  This  compeny  was 
n  corporation  of  the  State  of  Florida,  created 
Iij  on  Act  of  the  Qenerel  Assembl;,  which  took 
effect  FebruaiT  27.  1877.  The  2d  lectiOD  of 
that  Act  ia  as  follows: 
[t48]  "Sec.  2,  Atit/brl/ifl-mactaf,  Thatthea^d 
Penaacola  Railroad  Company  be  and  it  la  here- 
liy  authorized  and  empowered  to  acquire  by 
purchase  and  aaaignment  all  the  property, 
rights,  fmnchlses,  priTilegca  sod  immunldea  of 
tii^  Fensacola  and  Lou&rille  Railroad  Com- 
pany, a  corporation  created  by  an  Act  of  the 
Ucneral  Amemblv  of  the  Slate,  approved  July 
IG,  A.  D.  IH68,  whether  the  sanie  were  acquired 
under  the  laws  of  the  Sloles  of  Florida  or  Ala- 
liama  or  Uie  laws  of  the  United  Stales,  or  as  the 
aad^ee  and  successor  of  the  Alabiuua  and  Flor- 
ida Railruad  Company)  and  upon  complelitm 
of  the  said  purchase  and  aasignment,  the  said 


t  UnrsD  Btatki. 


^milled  to  all  the  said  property,  rlshu,  fnn- 
^hiscfl,  privilcf^cs  and  immimitiea  of  said  Pen- 
racola  and  Louisville  Rallroail  Company,  as 
though  the  same  were  orlgfually  frant«d  to  or 
acquired  by  the  said  Pcoaacoln  liailroad  Com- 
puny." 

By  (he  ISlh  section  of  the  Act  of  1B72  amend- 
ing the  charier  of  the  Pensacola  and  LouIstIIIc 
Railroad  Company,  it  was  provided  that  "II 
slmll  be  lawful  for  said  company  to  purchase, 
lease,  acquire  an  Interest  in,  to  unite  or  con- 
aolidale  with,  lease  or  sell  to  any  other  railroad 
company  in  or  out  of  the  Stale,  and  to  make 
the  same  one  company,  with  a  consolidated 
stock  and  property  and  with  one  board  of  di- 
rectors, "  etc. 

The  right  under  this  section  to  sell  and  trans- 
fer its  property  and  franchlaea  to  a  coiporation 
of  another  State,  it  is  claimed,  passed  from  the 
Peusacola  and  Louisville  Railnwd  Company  to 
the  Pensacola  Railroad  Company;  and  accord- 
ingly, on  October  30. 1880,  the  Fensacola  Roil- 
rrad  Company  conveyed  to  the  Louisville  and 
Nashville  Railroad  Company,  the  plaintiff  in 
error,  its  railroad  from  lis  junctiou  with  the 
Slobite  and  Montgomery  Railway  to  Its  termi- 
nus In  Pensacola  Bay,  Its  properly,  real  and 
personal,  with  certain  exceptions,  all  its  fran' 
chises,  except  the  franchise  to  be  and  exist  as  a 
corporation,  rights,  privileges,  easements  and 
immunities,  by  virtue  of  which  conveyance  the 
plaintiff  in  error  claims  in  the  bill,  that  it  be- 


bama  and  florida  Railroad  Company,  the  Fen. 
sacola  and  Jjouisville  Railroad  Company  and 
the  Pensacola  Railroad  Company,  under  the 
various  Acts  Incorporating  these  companies  and 
Acts  amendatory  of  the  some. 

The  plalnUff  in  error,  the  Loidsvllle  and  Nash- 
"ville  Railroad  Company,  is  a  Corporalion  of 
Kentucky,  and  by  an  amendment  to  its  charter, 
which  took  effect  March  fl.  1878,  reciting  that 
its  Ktockholden  had  become  largely  interested 
in  the  commerce  and  railroad  business  between 


in  that  part  of  the  cotmtiy,  by  an  extenaloa  of 
Ita  system,  was  enabled  '•  to  operate,  lease  or 

iruiase.  u  ~ 

I  they  dee 

lateor  Sti   .      _._.        , 

tection  of  the  Interest  of  tlie  stockholders." 

The  exemption  from  taxation,  created  by  the 
18th  section  of  tlie  Internal  Improvement  Act 
of  IBM,  is,  in  every  respect,  ^milar  to  that 
which  was  declared  In  Morgan  v.  Lgm'm'ana, 
SB  U.  S.,  217  [Xxm.,  860],  to  be  not  osrign. 
able.  No  words  of  asEdgnaulity  are  used  %y 
the  Legislature  of  the  State  In  the  language  cre- 
ating it;  and,  from  Ita  nature  and  context,  it  la 
to  be  inferred  that  the  exemption  of  the  prop- 
erty of  the  compan  V  was  intended  to  be  of  tb« 
same  cbarecler  as  tnat  declared  In  reference  lo 
Its  capital  stock  and  to  lis  offlccrs,  servanli  and 
emploi/it,  and  that  all  alike  were  privileges 
persona]  to  the  corporation  or  to  itidiTiduala 
connected  with  it,  entitled  to  them  by  the  terms  ,__,, 
of  the  law.  This  exemption,  therefore,  did  not  [«•*' 
mss  from  the  Alabama  ood  Florida  Railroad 
Company  to  the  Pensacola  and  Lotrisrille  Rail- 
road Company  by  the  conveysnees  which  passed 
the  title  to  the  railroad  Itaelf,  and  to  the  fran- 
chiaes  connected  with  and  necessai?  In  its  cou- 
atruction  and  operation. 

This  conclusion  is  confirmed  bj  the  IStli  sec- 
tion of  the  Act  of  February  4,  187S.  amradins 
the  charter  of  the  Pensacola  and  Louisville  1^1- 
road  Company.  That  section  recites  that  the 
last  named  company  havingbecome  assignee  of 
the  Alabama  and  florida  Railroad  Company, 
and  of  its  f  nmehises  and  property,  "  Whlcn  cor- 

K ration  was  exempt  from  taxatioD  for  a  lim- 
d  period,  the  tiaid  Pensacola  and  Louhville 


emoted  from  taxation  during  the  remainder  of 
said  period,"  Bera  the  original  exemption  ia 
declared  to  be  the  privilege  of  the  Florida  and 
Alabama  Railroad  Company,  the  particular  cor- 
poration lo  which  it  was  erantea,  and  the  nb- 
ceaaity  for  conferring  it  ov  a  new  legislative 
grant  upon  the'  assignee  of  the  property  and 
franchises  of  the  original  corpora^n,  rests  upon 
the  implication  that  the  exemption  did  not  paae 
to  it  l^  the  assignmeot  between  the  parties. 
And  the  further  Inference  Is  equally  neccssair, 
that  the  exemption  transferred  or  created  in  the 
new  company  by  the  terms  of  the  l^islatiTe 
grant,  is  Ideniicid  In  Its  character  as  a  persona] 
and  onaBsiniable  privilege  to  the  new  grantee, 
with  that  It  had  when  It  belonged  (o  the  first 
company. 

But  the  2d  section  of  the  Act  of  Febrmiy 
27,  1877,  incorporating  tlie  Pensacola  Railroad 
Company,  authorized  and  empowered  it  tc 


be  fully  inveeted  with  and  entitled  t 
said  property,  righUi.  franchises,  privileges  and 
immunities  as  though  the  same  were  originally 
grnnied  to  or  acquired  by  the  sold  Pensacola 
itailroad  Company. 
It  ia  claimed  that  this  language  li  broad 
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ofrinion.  The  luiKuage  1«  comprebenilve  and 
unequlTOca),  and  tu  word  "Immunity  la  apt  to 
detcrlbe  the  exemption  claimed.  It  admits  of 
iiodoul)t,  we  think,  if  the  Fenaacola  and  Loula- 
Tille  Hailroad  Companj  were  entitled  to  tbia 
«zanption,  and. It  the  leglBlatiTe  gnnt  of  au- 
thoii^  to  make  and  accept  tUa  aamgnment  of 
it  waa  valid  and  effective,  that  the  right  to  be 
exempt  from  taxation  accoidlng  to  Its  I 
pasKd  to  the  PeniBCoIaltailrOod  Company  . 
It  must  be  bonte  in  mind  that  it  mutt  be  taken 
lo  liave  vested  in  the  latter,  if  at  all,  preciselr 
as  it  bad  In  the  fonner;  that  la,  as  a  personal 
privilege.  The  assignment  In  the  particular  In- 
stance, bo^sil  upon  Uie  en>reas  authority  of  a 
new  enaciment,  did  not  unpait 


^  under  a  conveyance  be- 


ThiH  is  claimed  to  be 

power,  ^ven  by  the  18th 

in  of  ita  c£arler,to  the  Pensacola  and  Louis- 
ville Rattioad  Company  to  lease  or  sell  to  or  con- 
•olidale  with  any  other  railrOctd  company  In  or 
out  of  the  bta te. which  power  passed  with  olhera 
to  the  Pensacola  Railroad  Company  by  the  2d 
section  of  its  charter.  But  ss  we  nave  already 
seen,  and  as  was  decided  In  Marfan  v,  Louiu- 
dno  Uaipra},  sod  Wilaon  v.  Gaina,  103  C.  S., 
417  [ZXVr ,  401],  the  exemption  from  taxaUon 
^oea  not  pass  by  virtue  of  a  conveyance  of  the 
railroad  and  its  francbisea,  which  was  all  the 
Pensacola  Railroad  Company  could  pass  under 
that  aatbotlty,  but  requires  for  its  transfer  some 
fiarticular  and  express  description,  indicatbig 
unequivocally  the  Intention  of  tbe  legislature 
that  It  might  pass  by  anaaslgnment  xWdoes 
not  exist  la  this  case,  and  tbe  exempUon  claimed 
by  the  plaintiff  In  error  f^ls  because  It  was  not 
and  could  not  he  transferred  to  it,  under  tbe 
law,  by  the  Pensacola  Railroad  Company. 
It  Is  sought  to  avoid  this  conclusion  by 
[SB8]  verting  tbe  question  Into  oneof  pleading.  It  is 
uld  that  tbe  bill  aOegea,  as  a  matter  of  fact, 
that  tbe  exemption  passed  to  and  vested  in  the 
complainant  below,  and  that  the  truth  of  the  al- 
legation is  admitted  t»  tbe  demurrer.  But  this 
Is  matter  of  law;  the  documents  of  title  are  ex- 
hibited with  the  bill  and  consUtute  part  of  the 
record;  and  we  take  Judicial  notice  of  tbeir 
l^al  effect,  A  fact,  impossible  In  law,  cannot 
be  admitted  by  a  demurrer.  In  Wilion  v.  Qaina 
l*vpra\,  it  waalnfened  In  tbefaceof  ademur- 
rer,  clumed  to  be  an  admission  of  a  contrary 
allegation,  that  tbe  sale  did  not  pass  any  righta 
of  property,  not  described,  oa  within  the  lien 
of  the  mortgage. 

We  have  thus  shown  that  the  claim  of  the 
plaintiff  in  error  to  the  exemption  alleged  fails, 
Mcanse  the  Pensacola  Railroad  Company,  If  it 
poswsed  It,  bad  no  power  to  convey  it.  It  will 
mppear,  on  further  examination,  that  It  fails  for 
a  distinct  and  deeper  reason,  namely:  because 
the  Pensacola  Railroad  Company  was  itself  not 
entitled  to  any  such  eiemption.  That  company 
waa  incorporated  by  the  Act  of  February  27, 
109  C.  8.  U.  8.,  Book  37. 


1877,  which  undoubtedly  did  purport  to  grant 
to  it,  as  asdgnee  of  the  Pensacola  and  Loulsvlllo 
Railroad  Company,  In  lerma  sufflciently  broad, 
the  tmmtinlty  from  taxation,  which,  br  the  18th 
section  of  tbe  Act  of  Februnrv  4, 18^,  wase» 
presslv  declued  to  be  granted  to  tbe  latter. 

Bod)  the  statutes,  however,  were  passed  by 
tbe  General  Assembly  of  Florida,  acting  under 
•be  OoDstitutiDn  of  that  State  which  went  into 
effect  in  1886. 

Article  XH,  section  1,  of  that  Constitution, 
is  as  follows: 

"The  LeglBlstare  (ball  provide  for  a  nntform 
and  equal  rate  of  taxation,  and  shall  prescribe 
such  regulations  as  shall  secure  a  Just  valuation 
of  an  property,  both  real  and  personal,  except- 
ing Budi  property  as  may  be  exempted  by  law 
(or  municipal,  educational,  literary,  sdentiflc, 
religious  or  charitable  purposes." 

And  article  XIU.,  section  24,  la  as  (oUowa: 

"The  property  of  all  corporations,  whether 
heretofore  or  hereafter  iocorporaled,  shall  be 
subject  to  taxation,  unless  suco  corporation  be 
for  religious,  educational  or  charitable  pur- 

In  1873  this  clause  was  amended  so  as  to  read  .-.a-, 
OS  follows:  ^*^*^ 

"Tbe  property  of  all  corporations,  whether 
heretofore  or  beresfler  Incorporated,  sball  be 
subject  to  taxation,  unless  sucb  property  be  held 
and  used  exciuslrely  for  religious,  educational 
or  charitable  purposes." 

It  la  under  tbe  auUiority  and  in  pursuance  of 
tbe  mandates  of  these  constitutional  provlsiona 
that  tbe  Legislature  passed  tbe  Act  of  March  0, 
1881,  under  which  the  road  of  tl"  -■-'—'—  '- 
error  Is  subjected  to  taxation,  ai 
of  which  la  here  under  review. 

It  cannot  be  and  is  not  contended  that,  under 
these  constitutional  limitations,  the  Legistaturc 
of  Florida  could  make  an  orl^nal  grant  lo  a 
railroad  corporation  exempting  its  railroad  prop- 
erty from  taxation. 

But  the  grant  to  the  Pensacola  and  Louisville 
Railroad  &)mnuiy  by  the  Act  of  1872,  and  that 
to  the  Pensacola  Ritilroad  Companv  by  the  Act 
of  1877,  though  Informthe'renewalortransfera 
of  previously  existing  granta,  were  In  fact  the 
creation  of  new  ones,  in  TraA  v.  MivTvirt,  18 
Wall.,  891-W9  [85  U.  B  XXI.,  988-847],  ft 
was  soldi  speaking  of  dmlur  provirions  In  tbe 
Constitution  of  Missouri:  "The  inhibition  of 
the  Conatitutioo  applies  in  all  its  force  againat 
the  renewal  of  an  exemption  equally  as  wainat 
its  oririnal  creation;"  and  in  Sfiidd*  v.  Ohio,  9S 
U.  S.,  Sie  [XX  i  v..  Wr\,  ft  was  decided  that  in 
cases  of  corporations  created  by  consolidation 
tbe  powers  of  the  new  company  did  not  pass  to 
it  by  transmission  from  its  coutituents,  but  re- 
sulted from  a  new  legislative  grant,  that  could 
not  transcend  the  constitutional  authority  ex- 
isting at  the  time  It  took  effect.  It  follows  that 
the  exemption  from  taxaUon  In  terms  contained 
In  the  chortera  of  1873  and  1877  wen  void,  aa 
unauthorized  and  prohibited  by  the  State  Con- 
stitution of  1868. 

It  does  not  weaken  this  condurion  to  sav  that 
the  exemption  contained  in  the  Internal  Im- 
provement Act  of  IBM  was  autborlied  by  the 
Constitution  of  the  State  then  in  force,  which 
may  be  admitted,  and  that  it  was  assignable  in 
Its  nature  or  by  its  terms,  in  such  manner  that 
it  became  Impressed  upon  the  property  llaelt 
9Si 
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Into  whoMKtmr  band*  it  ahoukl  aflerwaidi 
[tB5]  come,  following  tlie  dtle,  like  an  oaaement  or* 
Gorenant  numlng  wltli  tlie  land,  wlilch  we  have 
■bown,  howercr,  not  to  be  the  caae;  for,  even 
on  that  auppodtion,  the  priril^e  U  one  that 
mnat  be  ezeidaed  br  aome  penon  capable  In 
law  of  accepting  and  exerdsing  it  The  concep- 
tioD  of  an  ImrooDiQr  that  la  Impreswd  upon  the 
thing  in  respect  to  which  It  la  granted  is  purely 


attached  to  Uie  thing  only  when-  by  ita  terms 
the  grant  la  affilgnable  by  a  conveyance  of  the 
thing,  and  paseee  aa  an  incident  with  the  title 
to  each  BDCceeaor,  There  muat  always  be  a  pet^ 
Mm  cuahle  not  only  of  recdriog  the  title,  but 
alao  of  Mceptlog  the  condltionB  accompanying 
It,  and  which  conatituie  the  exemption;  oUiei~ 
wise  the  conditions  become  impoaande  and  void. 
After  the  adoption  of  the  Constitution  of 
Florida  of  1868,  Uiere  could  be  no  coiporatfon 
created  capable  in  law  of  accepting  and  enloy- 
Ing  such  an  exemption,  for  that  was  prohlbitad 
bv  the  couBtitutional  provisions  that  have  been 
cited.    In  the  case  of  the  Pensacola  and  Louia- 


altogether  upon  the  legisIatlTe  Act  amending  its 
charter  to  that  elTect;  and  if  aaj  doubt  aa  to 
thla  might  be  reasonably  entertauted,  certainly 
none  can  arise  as  to  the  Pensacola  Railroad  Com- 
pany, which  derived  all  its  powers  and  its  very 
exl^nce  from  legislation  dependent  for  its  va- 
lidity wholly  upon  the  Conatltution  of  1868. 
The  prohibition  wblch  forbids  the  Legislature 
from  exemptiDg  the  property  of  railroader — 
rations  from  taxation,  makes  It  Impossibli 
the  Legislature  to  create  such  a  conwrstion  ca- 

Sble  m  law  of  acquiring  and  holding  proper^ 
«  from  liability  to  taxation. 

It  baa,  however,  been  eami 
us  In  argument,  by  counsel  U 
error,  that  the  Supreme  Court  of  Florida,  in 
the  caae  of  Oomtf  v.  BuOitan,  16  Fla.,  7SI, 
explicitly  decided,  in  opposition  to  the  views 
we  have  expressed,  that  the  railroad  and  prop- 
erty, the  sublect  of  tbls  litigation,  then  held  by 
the  PensacoUt  and  Louisville  Railroad  Com- 
pany were  exempt  from  taxation,  according  to 
the  terms  of  thepTOvislon  In  the  Internal  Im- 
provement Act  of  1858;  and  it  is  pieesed  upon 
[S5A]  us  as  a  conclusive  determinatloD  of  the  law  of 
Florida  upon  the  point,  Mrticularly  authorita- 
tive in  the  present  caae,  for  the  reason  that  the 
plaintiff  In  error,  having,  subsequently  to  that 
decision,  acquired  its  tlUe,  maybe  presumed  to 
have  acted  upon  the  faith  of  It. 

This  presumption  is  not  pressed,  however,  to 
the  extent  of  establishing  a  contract  between 
the  plaintiff  In  error  and  the  State  of  Florida, 
the  obligation  of  which  haa  been  Impaired  by 
any  law  aubaequently  passed,  ma  of  working 
an  estoppel  against  the  State  as  ra  JvMiala, 
with  an  equivalent  effect.  The  dedsum  dted, 
therefore,  cannot  be  allowed  any  greater  effect 
as  an  authority  than  ought  to  be  given,  in  cases 
of  this  description,  to  the  Judgments  of  state 
tribunals. 

Tbe  question  we  have  to  consider  and  decide 
Is,  wheUier,  in  the  jud^ent  under  review,  the 
Supreme  Court  of  Flonda  gave  effect  to  a  law 
of  the  State  which,  in  violation  of  the  Consti- 
tution of  the  United  States,  impairs  the  obliga- 


tion of  a  contract  In  Tcadilnga  conclusion  OB 
that  point,  we  dedde  for  oniSelvea,  independ- 
eotly  of  the  decision  of  the  stoteoouk  whether 
there  is  a  contract,  and  whether  its  obligation  te 
impaired;  and  if  the  dedrion  of  the  question  aa 
to  tbe  existence  of  the  allied  contract  requires 
a  construction  of  State  ConstitutlonB  and  laws, 
we  are  not  necessarily  governed  by  previous 
dedalona  of  the  state  courts  upon  the  same  or 
idmllar  points,  except  where  they  have  been  so 
firmly  establimed  as  to  constitute  arule  of  prop- 
erty. Buch  has  been  the  uniform  and  well  set- 
tled doctrine  of  this  court.  Sini  v.  Enoop,  IS 
How.,  889-891. 


410-482:  "  But  this  rule  of  Intm>retation  Is  con- 
fined to  ordinary  acts  of  l^tslatloo,  and  docs 
not  extend  to  thd  contracts  ofthe  State,  although 
they  should  be  made  in  tbe  form  of  a  kw.  Pow 
it  would  be  Impossible  for  this  court  to  exer- 
cise any  appellate  power  in  a  case  of  this  kind, 
unless  It  WBS  at  liberty  to  interpret  for  ItEclf  the 
histrument  relied  on  as  a  contract  between  the 
parties.  It  must  necessarily  dedde  whether  tbe 
words  used  are  words  of  contract,  and  what  is 
their  true  meaning,  before  It  can  determine 
whether  the  obligation,  the  Instrument  created, 
has  or  has  not  been  Impaired  by  the  law  com-  ,.■•>] 
plained  of.  Now,  in  forming  itsjudgment  up-  I*"  ' 
on  this  subject,  it  can  make  no  diflerence  wheth- 
er the  InsLnimeDt  claimed  to  be  a  contract  is  hi 
the  form  of  s  law,  passed  by  the  L^kture.OT 
of  a  covenant  or  agreement  fy  one  of  its  agents 
acting  under  the  authority  of  the  Stete." 

To  the  same  effect  are  the  cases  of  Bant  v. 
SkeUg,  1  Black,  488  [89  U.  S., XVn.,  178],  and 
Bridge  Awpn.  v.  Biolcm  Q>.,  1  Wall.,  lie  188 
U.  8.,  3mi.,B711. 

It  is  true  that  in  all  these  cases  the  state  courts, 
whose  judgments  were  brought  into  review,  had 
construed  tbe  statutes  as  not  cresttngacontract; 
but  tbe  prindple  is  equally  applicaUe  in  tbe 
converse  case.    Burgen  v.  BeligBum  [atUe.KS], 

It  is  undoubtedly  true  that  tbe  opinion  of 
the  Supreme  Court  of  Florida  In  the  cose  of 
OoTuala  V.  SuUitxm  [«Hpra],iB  not  consistent 
with  that  which  we  have  expressed  upon  soma 
of  tbe  prindpal  questions  involved  in  this  case. 

It  did  declare,  speaking  of  the  effect  of  the 
Internal  Improvement  Act  of  18(19,  "Tbat  an  ex- 
emption from  taxation  resting  in  contract  la  an- 
nexed, by  the  terms  of  the  law  which  created 
it,  to  the  rood  Itself,  and  not  to  the  compantM:" 
and  that  by  the  Act  of  187S  the  FensacoU  and 
Louiavnie  Railroad  Company,  aa  assignee  of  the 
Florida  and  Alabama  Rmlnwd,  became  entltied 
to  the  exemption,  because  "tbe  property  piuaed, 
andwlthit,asaninddent,wBDlthe  exemption." 

But  the  main  tofrica  of  discussion  In  tbe  opin- 
ion were  whether  the  Florida  and  Alabama 
Railroad  was  within  the  scope  of  the  InlemnI 
Improvement  Act  of  January  6, 1S5S,  Iqr  virtue 
of  the  Amendment  of  December  14,  ItiSO,  the 
constitutional  authority  (o  pass  which  was  dts 
nled  In  argument  but  affirmed  by  tbe  court; 
and  tbe  question  as  to  the  effect  of  ibe  provis- 
ions  of  tbe  Constitution  of  1868,  which  ve  have 
considered,  upoo  Lbe  capacity  of  ibe  PensacoU 
and  Louisville  Railroad  Company  and  tbe  Pen- 
sacola Railroad  Company  to  accept  the  privilege 
and  benefit  of  the  exemption,  by  legislative  au- 
thority exerted  in  1873  and  In  1877,  docs  not 
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■eem  to  ban  been  raised  m  noticed,  mndi  kM 


,1     ^miropinion  Hun  U  no  error  inOtjvdg- 

"  ntnt  t^  the  SupTBiM  OoiwrinfFtoridain  tKemat- 

ter  eimplaiMdtif.  and  itUaeeardingts  i^gh-mtd. 


PNITED  STATES  To  the  Use  of  NAXHAnrai. 

Wilson,  Admr.,  etc,  of  HosatioAxks,  De- 

ceued.  P^.toAr., 

«. 

DAVID  WALKER. 


Action  bg  adminMrator  de  bonis  non— -oetfMi 
for  aeeovaUng—daene,  toAm  toid. 

1.  An  *dmioMTator(lsboHlinon  cannai 
Um  boBd  of  the  prlnolpU  BdnitiilMnuir,  to  leoorer 
mooer  coUeotad  bj  tdnand  not  lald  OT«r  «rao- 
oountedtOT.  ,  _^_  ,      ___^        ^       . 

£.  wberapenonal  proper^  of  u)«et«te  under  ad- 
mlDlBtmdOQ  bM  been  Mild  or  m  debt  coltocteO,  the 
prooeediKreiiatpropotrot  tb«deoedeat,l)ut  are 
Ue  lodlTldua)  prop«rtr  of  tin  ezeoulororMhillnb- 
tra  tor,  and  be  M  Uule  to  an  Mtion  f or  not  Boooont- 

t"  Altbonvfa  a  oodit  mar  bara  JurtaMotkin  otw 
the  partlesand  the  ■utdBct-matter,  ret  If  It  maket  a 
decree  whlchlSDOtwlUiintbepawen  granted  to  11 
bT  tbe  taw  of  ItaorsaDlntiini.  II*  deorae  li  Told. 

[No.  m.] 
Arffutd  Oct. t6,t9, 1883.  J)eeidtiSot.lS,  OSS. 

PERKOR  to  the  Supreme  Court  of  tbe  Dis- 
trict of  Columbia. 
The  I1IM017  and  facta  fullf  appear  in  the 

Statement  of  tbe  caae  by  Mr.  JtatieeWoodms 
This  was  an  action  at  law  on  an  admiDlatra- 
tor'a  bond.  The  bond  was  made  by  Charlotte 
L.  Amei  and  Cnnoinf^iam  Haslett,  aa  admio- 
Istralon  of  the  estate  of  Horatio  L.  Amea,  do- 
cesMd,  with  Frederick  P.  Sawyer  and  the  de- 
fendant tn  error,  David  Walker,  sureties.  It 
was  in  a  penalty  of  |190,0M,  waa  payable  to  ttte 
Oniled  Statea,  and  was  subject  to  tbe  condition 
that  the  said  Amea  and  Hauett  ahould  well  and 
truly  perform  the  office  td  administrators  of 
Horatio  Amea,  deceased,  and  discharge  tbe  du- 
ties of  them  required  aa  auch  without  any  injury 
to  any  person  interested  in  the  faithful  perform- 
ance of  said  ofBce.  Uastett  died  at  a  date  not 
giTen,  and  after  hi*  death  and  until  January  ft, 
1875,  Charlotte  L.  Ainee  continued  to  be  sole 
sdminlatimtrix,  and  on  tlie  dav  last  named  ahe 
''  was  removed  from  said  office  by  order  of  a  Jus- 
tice of  Uie  Supreme  Court  of  the  District  of 
ColumUa,  and  on  the  same  day  Nathaniel  Wil- 
son was  appointed  administrator  de  bonit  mm. 
Oo  January  83, 1876,  Charlotte  L.  Ames,  in  the 
settlement  of  her  account  as  administratrix,  was 
directed  by  the  decree  ot  a  Justice  of  said  Su- 
preme Court,  holding  a  Special  Term  for  tbe 
transaction  of  orphans'  court  business,  to  pay 
over  to  said  Nathaniel  Wilson,  administrator di 
tent*  non  of  tbe  estate  of  Horatio  Amea,  de- 
ceased, on  or  Ijefore  February  8, 1876,  tbe  sum 
of  $84,876  7B.  She  failing  to  pay  this  sum  or 
any  part  of  It,  Wlbon,  administnior  A  bvit 
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fwn,  on  April  IS,  1676,  bron^t  this  suit  in  the 
name  of  uie  United  Statea  lor  his  use  on  tba 
bond  above  mentioned  anlnst  Charlotte  L. 
Ames,  David  Walker,  and  the  admhilatraton 
of  tbe  estate  of  Frederick  P.  Sawyer,  who^on 
August  81, 187S,  had  departed  thb  life.  The 
suit  was  afterwards  discontinued  aa  to  Char- 
lotte L.  Amea  and  the  administrators  of  Saw- 
yer, and  was  proaeculed  against  David  Walkw 
alone. 

The  dedaraUon  contained  two  counts.    The 

rnt  count  set  out  the  oblintlon  of  tbe  bond 
without  stating  the  condidon.  Tbe  second 
count  stated  the  obligation  of  the  bond  and 
averred  tbe  condition  as  above  set  forth,  and  as- 
signed aa  t»«ftch  the  failure  of  Charlotte  L. 
Amea  to  pay  over  to  Wilson,  the  administrator 
da  bonit  non,  the  aald  sum  of  |H,876.76. 

The  defendant  pleaded  to  tbe  flnt  count  the 
condition  of  the  bond  taA  its  performance. 

To  the  second  count  he  pleaded,  first,  "That 
by  the  condition  of  tbe  bond  the  defntdant,  aa 
surety,  became  liable  to  the  plaintiff,  aa  admht- 
istntor  de  bonit  non  wiy  tor  such  of  the  assets 
of  the  estate  aa  bad  not  been  converted  into 
money  by  the  said  administrators  or  the  mr- 
vlTor,  and  tbe  defendant  says  that  the  assets  of 
said  estate  consisled  wholly  of  a  claim  or  chose 
in  action  owing  by  tbe  Oovemment  of  the  Unit- 
ed Statea,  and  that  tbe  money  chUmed  in  tliis 
action  is  the  proceeds  of  said  claim  or  chose  in 
action  collected  from  tbe  Oovemment  and  there- 

a  converted  into  money,"  etc.  The  second 
ta  to  the  seccmd  count  averred  that  the  de 
tendant,  as  BurMy  as  afotestid,vras  liable  onlt  tteoi 
for  sudi  assets  ofaald  estate  as  bad  not  been  ad- 
ministered by  s^  admlnlstraton  or  the  surviv- 
or, and  that  tbe  mooev  claimed  in  this  sction 
is  for  easels  which  bad  been  adminlalered  before 
theremoval  of  aaldanrvivlng  administrator  from 
office  and  tbe  appointment  of  plaintiff.  Both 
these  pleas  atao  aver  that  defendant  was  not  a 
pMty  to  the  proceeding  in  which  the  order  to 

Sy  over  was  made  and  was  served  with  [ffocesa 
ereln,  nor  did  he  voluntarily  appear. 
In  bis  replication  to  the  flnt  plra  (the  plea  of 
condition  performed)  the  plaintiff  set  out  three 
breaches,  each  of  them  consisting  in  the  failure 
of  the  administratilz  to  pay  over  the  monev  to 
her  aucceaaor  in  compliance  with  an  order  of  the 

The  plaintiff  demurred  to  the  remaining  ideas. 
The  oefendant  demurred  to  the  rapiicwon  to 
the  first  plea. 

Issue  was  Joined  on  both  demurrers,  and  the 
court.  In  General  Term,OTeRuled  the  piainUfTs 
demorrer,  austained  that  ffied  bv  the  defendant, 
and  entered  Judgment  for  tbe  defendant.  The 
plaintiff  thereupon  sued  out  this  writ  of  error. 

JfMtn  A.  8.  WortUB^ton  and  Nathatiid 
Wilton,  for  plaintiff  in  error: 

Jfr. W.  D.  David^,  for  defendant  inerror: 

The  title  of  an  adnunlstratordt  bonit  tun  ap- 
pointed In  the  place  of  an  adminiatnttor  or  ex- 
ecutor deceased  or  removed,  extends  only  to 
aaaeta  wliicb  remain  in  ipeeit,  and  does  not  em- 
brace authority  to  sue  tbe  bond  of  such  execu- 
tor or  administrator  for  a  dewutavit, 

BmM  v.  Mw  Maito.  16  Wall ,  68S  [88  U.  8., 
XXI..  8091;  Bnnit  v.  Bmitlt,  14  How.,  400; 
Dt  Vthmgin  v.  Dv^.  14  Pet,  282;  2  Wms., 
Eirs.,  6th  Am.  ed.,  015,  and  caae  dted  In  Am. 
Notesi  Hasthorp  v.  Hoek.  1  Gill  A  J.,  870;  Bib- 
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171. 

JHr.  Juidee  Wooda  dellrered  the  apinion  of 
(he  court: 

The  fim  questfoD  preaenUd by  therecordls, 
whether  it  was  competent  for  the  administTB tor 
dt  boni*  mm  of  the  estate  of  Ames  to  sue  on  the 
bond  of  theprinclp*!  ndminiatrst'ir,  to  recover 
mone;  collected  hj  him  from  the  Uiiited  States 
and  Dot  paid  oter  or  accouDted  for. 

It  it  well  wUled  at  common  law  that  "The  title 
of  on  adminigtralor  d«  Ivni*  mm  eitendB  only 
to  (he  goods  and  penon&l  estate,  such  as  leasee 
for  years,  household  goods,  etc.,  which  remain 
intpen'eandwere  not  adminlBtered  bj  the  fln^t 
executor  or  administrator,  as  also  to  all  debts 
due  and  owing  to  the  Ustator  or  intestale." 

Bacon,  Abr, ,  Title,  Executors  and  Adminis- 
tnttora.B.  a.  2,  citing  Packman't  Camfi  Coke.IS. 

Id  illustration  of  this  rule  the  same  authority 
saya: 

"It  Is  balden  that  if  an  executor  recelvea 
r»itil  tuoneyinrightof  the  testator;  and  lays  it  up  by 
1*"*^  Itself  and  iSes  intesiAte,  that  this  money  shdl 
go  to  the  administrator  dt  bonii  non,  being  as 
easily  distiDguisbed  as  part  of  the  testator's  ef- 
fects, as  goods  in  ^pteU. 

But  if  A  dies  intestate,  and  his  son  tahes 
out  administration  to  him  aad  recetves  part  of 
a  debt,  being  rent  arrear  to  the  intestate,  and 
accept^  a  promissory  note  tor  the  residue,  and 
then  dies  intestate,  this  aci^ptance  of  the  note 
is  such  an  alteration  of  the  properly  as  vests  it 
in  the  son;  and,  therefore,  on  his  death,  it  shall 
go  to  his  administrator,  and  Dot  to  the  admini- 
strator it  bonii  non." 

An  administrator  (f«iirnu  rum  derives  bis  title 
from  the  deceased,  and  not  from  tlie  former 
executor  or  administrator.  To  blra  Is  committed 
onlr  tlie  admbistraiion  of  the  goods,  chattels 
ana  credits  of  the  deceased  which  have  not  been 
administered.  He  is  entitled  to  all  the  goods 
and  personal  estate  which  remain  in  ipeeit. 
Honey  receiTed  by  the  former  executor  or  ad- 
mlnisttator,  fn  bis  character  as  such,  aod  kept 
by  Itself  will  be  so  regarded ;  but  If  mixed  with 
the  admbistrator's  own  money  it  la  considered 
aa  connected,  or  as,  technically  speaking,  "  ad- 
ministered."   BeaU  T.  Jfmt,  Mtxieo,  16  Wall. 


161;  EenOaU  t.  Lm  [2  Pen.  &  W.,  4821;  FotU 
T.  amilh,  8  Rawle,  861i  BOi  v.  Bjmght,  11 
Humph.,  4Sl;SinnAT.  Snc^^nuf,  17Ala.,6aSi 
Slaughter  y.  F^vman,  5  Hoa,  19;  Qambie  t. 
Hamilton,  7  Ho.,  489;  Adamt  y.  Johatm,  1 
Blatcbf.,  G2». 

In  the  case  of  BeaO  T.  2ftn  Utxieo  [*wra\,  it 
WIS  said  by  Mr.  Juifite  Bradley,  apMltinff  tor 
tbisonurt,  that  "By  the  English  law,  as  admin- 
istered by  the  ecdedasttcal  courts,  the  admio- 
Istrator  who  i«  displaced,  ta  (be  representative 
of  a  deceased  administrator  or  executor  intes- 
tate, are  required  to  account  directly  to  the 
persona  beneficially  Interested  in  the  estate— 
distributees,  next  of  Un  or  creditors— 4Dd  the 
accounting  may  be  made  or  enforced  in  the 
probate  conn,  which  is  the  proper  court  to  su- 
perrise  the  conduct  of  adtoinlatnton  aod  ex- 
«cutan.  To  the  administrator  i»  honi*  non  is 
committed  onlv  the  adminlslratloo  of  the  goods, 
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chattels  and  credits  of  the  decesaed  which  have 

)t  been  administered. 

Such  was  the  law  of  Maryland  before  the  or-  r«A«i 
ganiiaUoD  of  the  District  of  Columbia,  and  l*'**' 
such  it  continues  to  be  In  the  District,  unleaa 
changed  by  statute.  In  the  case  of  Uagthorp  v. 
£oo£,  1  Qill  £  J.,  S70,  it  was  held  bv  &e  Court 
of  Appealeof  Maryland  tliat  the  authority  ochi- 
ferred  by  (he  letters  of  administration  d£  banii 
non  issued  under  the  Act  of  1798,  No.  101,  ch. 
U,  sec.  a.  was  "  To  administer  all  thinga  de- 
■cril>ed  in  the  Act  of  A^semUy  aa  assets  not  con- 
verted into  money,  and  not  distributed,  deliv- 
ered or  retained  by  the  former  executor  or  ad- 
ministrator under  tbe  direction  of  the  orphans' 
court.  Such  an  ndmlnistratorcan  only  sue  for 
those  goods,  chattels,  and  credits  whidi  his  let- 
ters anthoriTe  bim  to  administer." 

To  the  same  effect  are  the  cases  of  SiMeg  v. 
WiUiamt,  3  01)1  &  J.,  62;  Hagthorp  v.  A'eaU,  7 
Gill&J.,  18;nnd/.«mmimv.i/att,20Md..  171. 

In  the  case  of  Ennii  v.  SmilA,  U  How.,  400, 
it  was  said  by  (his  court:  "  We  understand  by 
the  laws  of  Maryland,  as  they  stood  when  Con- 
gress assumed  Jurisdiction  over  the  District  of 
Columbia,  that  (he  property  of  a  deceased  per- 
son was  considered  to  be  administered  when- 
ever i(  was  sold  or  convened  Into  money  by 
the  administrator  or  executor,  or  in  any  respect 
changed  from  the  condition  in  which  the  de- 
ceased left  it.  It  did  not  go  to  the  administra- 
tor de  b<mit  n«n  unless,  on  the  death  of  the  ex- 
ecutor or  administrator,  i(  remained  in  tpeeU. 
or  was  (be  same  then  that  it  had  been  when  it 
came  to  bis  hands.  When  the  asaeia  have  been 
changed,  it  Is  ssld  in  MaryUnd  that  tbey  have 
been  administered." 

But  couiisel  for  appellant  contend  that  tbis 
rule  applies  only  to  the  case  where  an  executor 
or  adminstralor  has  died,  aod  not  to  the  case 
where  he  bad  been  removed;  that  while  the 
words  "  not  administered,"  in  the  commission 
of  an  administrator  (U  boiiitnon,tA\\  frequently 
mean  not  changed  in  form,  yet  as  implied  to  ao 
administrator  d»  boni*  non  in  place  of  a  living 
administrator,  (hev  have  come  to  mean  almoat 
invariably  no(  fully  and  leeally  adminiatend, 
and  It  is  said  that  this  disuncoon  appears  ia 
the  lawsirfMan'land  In  force befcvetbeorgani- 
zatlon  of  the  District  of  Columbia,  and  con-  IMS] 
tinuing  in  force  until  the  paasage  of  the  Act  of 
February  20, 1848,  "  To  enlarse  the  powers  of 
the  several  orphaiui'  courts  held  in  and  for  the 
Districtof  Columbia."    SStat.  at  I.., 4. 

In  suppmt  of  this  view  we  are  referred  to 
chapter  101  of  the  Marybmd  Act  of  17M,  a 
Kilty's  Laws,  by  which  it  Is  provided  in  sub- 
chapter S,  section  G,  that  where  letters  testa- 
mentary bare  been  granted  in  a  case  of  the 
discovery  of  a  will,  and  consequent  revocation 
<d  letters  of  administration,  it  snail  be  theda^ 
of  the  admlnisttatora  to  flie  their  accounts,  and 
"To  deliver  to  (be  ezecu(or,  on  demand,  all  the 
goods,  chattels  and  personal  estate  in  their  po*- 
session  belongliw  to  the  deceased."  and  on  fail- 
ure their  administration  bonds  shall  be  liable  to 
be  put  in  suit;  and  to  sul>«liaptet  6,  section  18 
of  the  same  statute,  where  It  it  la  provided  that 
if.  an  executor  or  administrator  shall  not  01e 
his  tnventorr  within  thirtr  daya,  bis  letiera 
may  be  revoked  and  ether  tetters  granted,  and 
thereupon  the  power  of  such  executor  or  ad- 
ministrator shall  cease,  and  he  shall  deliver  up 
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e  deceased  in  bis  bands. 

Tbese  statutes  do  not  tend  to  support  the  dift- 
tInctioD  relied  on  by  plaintiff  In  error,  for,  u 
is  well  establtsbed  by  the  authorities  we  have 
dted,  that  the  goods  aod  chattels,  penonal  es- 
tate and  propeity  of  the  deceased  are  mich  only 
as  temaJQ  unchanged  and  in  tpeeie.  When  a 
debt  due  the  deceased  is  collected  or  a  chattel 
of  his  estate  is  sold,  the  money  received  becomes 
the  propertT  of  the  administrator,  and  be  iaac- 
counisble  tncrefor  to  those  beneficially  interest- 
ed Id  the  estate  and,  under  the  Acts  referred 
to,  the  removed  executor  or  administrator  was 
not  bound  to  turn  it  over  to  his  successor. 

It  may  be  conceded  that  the  words  "unadmln- 
Islered  assets"  as  usedin>latute8,baTesometlme9 
been  construed  to  lodude  the  proceeds  of  ssBets 
sold  or  collected  and  not  accounted  for  or  paid 
over;  and  that  an  administrator  dt  honii  non 
mJglit  rail  a  removed  adminislraitor  to  account 
for  Hucb  proceeds.  But  wliatever  may  have  been 
the  rule  elsewhere  upon  this  question,  we  think 
thatUieprovlsionsoflheAclof  CongresflofFeb- 
|tM]  ruary20, 1846,toeniarpithepowerof tlieseveral 
orplians'  courts  held  m  and  for  the  District  of 
Columbia,  9  Stat,  at  L.,  4,  reproduced  in  sco- 
Uons  97S,  978,  »77.  878  of  ihe  Revised  Statutes 
relating  (o  the  District  ot  Columbia,  Ibe  com- 
mon law  is  not  changed,  and  that  the  statute  ap- 
plies tin  tame  rule  to  the  case  of  a  removed,  as 
has  been  applied  to  the  case  of  a  deceased  exec- 
utor or  administrator. 

Section  974  provides  that  if  the  security  on 
the  bond  of  in  executor  or  administrator  sliall 
become  for  any  cause  insufficient,  the  court 
may  order  him  to  give  further  security.  Sec- 
tion 975  provides  tbiat  if  he  fails  to  comply  with 
Bucb  Older  the  court  may  remove  him,  and  ap- 
point a  new  adminlstralor. 

Section  976  is  aa  follows: 

"The  court  shall  further  have  power  to  order 
and  require  any  assets  or  estate  of  the  decedent 
which  may  remain  unad ministered  to  be  deliv- 
ered to  the  newly  appoinltd  administrator  d» 
benit  non,  and  to  eniorce  a  compliance  with 
such  order  by  flike  and  attachment  or  any  other 
legal  process." 

We  think  the  meaning  of  this  Act  Is  plain. 
.  Vben  it  WBspassed,  thewords  "assetsorestale 
of  the  decedent  which  rem^n  nnadministered," 
bad  a  uniform  and  well  settled  meaniueln  the 
statutelaw  of  Maryland^  tn  force  la  the  District 
of  Columbia,  and  Uut  meaobg,  as  wb  have 
•een,  wasassetsorestaleremainingfnipaeftfuid 
unchanged  in  form.  The  Act  of  1846  must  be 
construed  as  using  the  words  in  this  well  settled 
rigniflcBtioD  unless  the  contrary  appears.  But 
there  is  not  a  word  In  the  Act  of  1846  to  indicate 
that  Congresa  intended  to  give  any  new  or  dif- 
ferent meaning  to  tbeae  words. 

IndependenUy  of  thl«considecBtIon,the  mean- 
ing of  the  law  is  Dot  doubtful.  It  would  be  an 
unnatural  construction,  to  say  that  the  law  re- 
quired the  removed  executor  or  administrator 
to  deliver  to  his  successor  aasets  which  hod  been 
converted  or  wasted  and  which  no  loneer  ex- 
isted, and  when  there  remained  only  a  right  to 
sue  for  their  value.  When  assets  have  been 
turned  into  money  by  an  executor  or  adminis- 
trator and  the  money  mingled  with  bis  own,  the 
asaets  have  ceased  to  exist  aa  assets  or  estate  of 
the  decedent. 
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ItlstheanettandMtaleof  thedecedflDtthat  raasi 
are  to  he  delivered.  The  authoritlea  we  have  '  '"' 
referred  to  all  concur  In  the  proposition  that 
where  personal  property  of  an  eetate  under  ad- 
mlnlstratloD  has  been  sold  or  a  debt  collected, 
the  proceeds  are  not  property  of  the  decedent, 
but  are  the  Individual  property  of  the  executor 
or  administrator,  and  he  is  liable  to  an  action 
for  not  accounting. 

When  assets  have  been  ttimed  Into  money  by 
an  executor  or  admjniatiator  he  is  bound  to  ac- 
count, not  for  the  identical  money  received,  but 
for  an  equal  amount,  and  if  be  fails  to  account 
for  and  pay  over  this  equal  anwnnt  he  is  liable 
in  damages,  which  are  measured  by  the  pro- 
ceeds of  the  assets  so  tamed  into  money.  The 
statute  surely  caaoot  mean  that  the  removed 
administrator  must  deliver  damages  h>  his  luc- 

Our  conclusion  is,  therefore,  that  the  Act  of 
February  M>  1846,  does  not  apply  a  different 
rule  to  the  case  of  an  administrator  de  bonii  non 
succeeding  a  removed  administrator  from  that 
applied  to  one  succeeding  a  deceased  adminis- 
trator, and  that  no  action  Ilea  on  the  bond  sued 
on  in  this  case  in  favor  of  the  administrator  ie 
bonU  non  to  recover  money  collected  by  Mn- 
Ames  from  the  United  States  onaclaim  belongs 
ing  to  the  estate  of  the  decedent  On  the  con- 
Imry,  the  defendant  as  surety  on  the  bond  of  the 
removed  adntlnistntor  is  liable  only  at  the  suit 
of  creditors,  disorlbuteei  and  legatees  entitled 
to  the  funds. 

The  next  point  taken  by  the  plaintiff  in  error, 
that  the  decree  of  die  Justice  of  the  fiupreme 
Court  of  Ibe  District,  directing  the  admlnistra- 

rtx  to  pay  over  the  fund  tr  "■ 

conclusive,  in  this  suit 


exceeded  its  jurUdiciion,  and  that  Its  order  is 
for  that  reason  void.  Its  authority  and  its  sole 
authority  for  making  the  order  is  to  be  found 
in  section  978,  above  referred  to,  of  the  Revised 
Statutes  relating  to  the  District  of  Columbia: 
"The  court  shall  have  further  power  to  order 
and  require  any  assets  or  estate  of  the  decedent  [8061 
which  may  remain  unadminiat«red  to  be  deliv- 
ered to  Um  newly  appointed  admtnlatrator  de 
boniition."  It  appears  from  the  pleadlnss  in 
Uie  case  that  the  money  ordered  to  be  paid  was 
the  proceeds  of  a  debt  due  the  decedent,  which 
hla  adndnlatratriz  had  collected.  It  was  not, 
therefore,  aa  we  have  seen,  assets  or  estate  of 
the  decedent  It  was  the  proper^  of  the  ro> 
moved  administrator.  The  court  was,  therefore, 
without  power  to  direct  the  payment  of  the 
money  to  the  administrator  de  bonit  fwn.  Al- 
though a  court  may  have  Jurisdiction  over  the 
parties  and  the  subject-matter,  yet  If  it  makes  a 
decree  which  is  not  within  the  powen  granted 
to  it  bythe  law  of  its  nrganization.  Its  decree  Is 
void.  The  limitation  was  well  expressed  by  Mr. 
JvtUee  Swayne  In  Oornett  [Nash]  v.  WHHamtflO 
Wall..226r67U.B.,  XXII., 3tfl],  when  be  B^d: 
"The  iiirisdiction  having  attached  in  this  case, 
evervtning  done,  within  the  power  of  that  ju- 
risdiction, when  collaterallv  questioned  ii  held 
conclusive  of  the  rights  of  me  parties  unless  im< 
peached  for  fraud. 

The  case  of  Biadow  v.  ForrtH,  9  WaD.,  SS0 
[76  n.  B.  XIX.,  696],  la  hi  point  It  waa  an 
«ctli»ot ejectment  Bigelow,  wbowasdefend- 
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ant  b  Itaa  ooort  bdow,  relied  for  title  odi 
made  under  a  decne  of  the  United  SUtee  Di«- 
liict  Ckrart  rendered  In  a  proceeding  for  the  con- 
flacatlon  of  tliepremiiiesaiied  for  under  the  Act 
of  Julj  17, 1868.  Referring  to  Ibia  decree,  Mr. 
JuMee  Btmag,  speaking  for  tbU  court,  said: 
"Donbtlen  a  decree  of  a  court  having  lurisdlc- 
llon  to  make  the  decree  cannot  be  collaterally 


of  the  court  waa  that  so  much  of  the  decree  of 
the  district  court  aa  waa  in  exceaa  of  Ita  powers 
WM  void. 

In  Be  partt  Latm,  18  Wall,  188  [85  U.  S., 
XXL,  8721,  Mr.  JwMee  Miller  delivering  the 
oirinlon  of  the  court.after  stating  that  the  circuit 
[B6T1  court  had  exceeded  iu  autborit;  in  prooouncing 
xntence  upon  Lange.and  that  Aa  Judgment  was, 
therefore,ToId,  Mfi;  "It  b  no  answer  to  this  to 
wvf  that  the  court  had  Jurikadictlon  of  the  person 
of  tlie  prisoner  uid  of  the  oSenae  under  the 
statute.  It  by  no  means  follows  that  these  two 
facts  make  valid,  however  erroneous  it  may  be, 
any  judgment  tbe  court  may  render  In  such 

In  tbe  case  of  Windtar  v.  McVeigh, 
874  [XXin.,  914],  Mr.  Jiatiee  Field,  after  a 
review  of  the  cases  bearing  upon  this  subject, 
announces  tbeir  result  as  follows;  "The  doc- 
trine Invoked  bv  ctmnxel,  ibat  when  a  court  lias 
once  acquired  jurisdiciion  it  has  a  ri^t  to  de- 
cide evMy  question  which  ariaea  in  the  case, 
and  its  Judgment,  however  erroneous,  cannot  be 
collaterally  assailed.  Is  undoubtedly  correct  asa 
general  {nopoeitioo,  but  is  subject  to  many 
qualiflcations  in  Its  application.  It  Iionly  cor- 
rect when  the  court  proceeds,  after  acquiring 
Jurisdiction  of  the  cause,  according  to  eatal>- 
Isbed  modes  governing  the  class  to  which  the 
case  belongs,  and  doesnottranscend,  in  the  ex- 
tent or  character  of  Its  Judgment,  the  law  which 
Is  applicable  to  it." 

In  this  case  tbe  statute  gave  the  court  power, 
on  the  removal  of  an  executor  or  adminlstmtor, 
to  order  the  assets  of  the  decedent,  which  might 
remain  unadminlsteTed,  to  be  delivered  to  t' 
administntartbdMiMnon.  Thecourtmade^- 
<mler  directing  the  deliverv  of  the  proceeds  of 
administered  assets.  This  was  tieyond  the 
power  conferred  by  the  statute,  and  not  within 
tbe  Jurisdiction  of  the  court.  The  order  was, 
therefore,  void. 

ThimuUofVum  tittaig,  aatasjvdgmmt 
1^  At  Supnnu  Omtrtef  the  DittrUttf  Columbia 
MOt  right,  and  miui  be  ughmed, 

Tmeonpr.  1>M: 

James  B.  HoBeiuier,  Clerk,  Sup.  Court,  U.  8. 

ated-JIl  C.  8.,  M,  BT ;  SI  Hun,  tOL 


[•68]        PATRICK  G.  HEATH,  PIf.  in  At., 

BOABD  OF  MISSISSIPPI  LETEB  COM' 
UI88IONERS. 


JioiuHi  tt  does  not  and  tbe  oMilnot  by  whWi  tbe 
ult  was  broiwbt,  or  flx  the  dal*  when  (be  «wne  of 
ictJoo'Bceiuea. 

t.  On  a  genenl  flndlnKfortbedefaaaanlaoaall 
be  Isnies  or  fact.  DO  error  «an  be  assigned. 

8.  Where, upontbeti1alofaBult,tbeeoartfoiu>d 
k.»  .1..  _i.,_^-  ..... — ... — ,  theta»ai  ttUe  to  the 

■  anv  matter  of  form,  so 
U  aUowtnc  anewacUoa 


States  for  the  SouUiem  District  of  Hisaia- 
le  history  and  tacta  fnlly  appear  tn  the 


Statement  of  the  case  by  ifr.Ji 

The  plaintiff  in  error.  Patrick  Q.  Heath,  who 
waa  the  pluotiff  below,  brou^t  this  suit,  on 
DecemberSi  1878.  against  tbeBoard of  Missis- 
rippi  Levee  Commisnoners.  It  was  founded  on 
a  contract  in  writing,  under  aeal,  between 
Mcnth  and  the  defendants,  dated  April  IS,  18B», 
by  which  Heath  covenanted  to  construct  cerlalD 
levees  In  the  Stale  of  Mississippi  (»  or  before 
Aprill,  1871,  and  the  defendants  covenanted  to 
pay  him  a  specified  price  per  cubic  yard.  In 
coupon  bonds  ot  the  Board  of  Levee  Commls- 
sioners  maturing  on  January  1,  1876. 

The  declaration  averred  that  the  plalntUF  ex- 
pended laree  sums  of  money  in  the  purvbese  of 
tools,  etc.,  lor  tbe  performance  of  said  yroA, 
and  while  he  was  actually  engaged  therrio  and 
with  ample  means  toaccomplisbit,  tbe  defend- 
ants, on  January  10, 1870,  withoutanyfanltor 
negligeoce  of  plaintiff,  ordered  and  coerced  him 
to  desist  from  work  on  said  levees  until  further 


awaiting  the  orden  of  defendants  until  April  1, 
1871,  and  was  prevented  from  resuming  the 
work  by  the  vrrongf  ul  acts  of  the  defendanta. 
The  declaration  further  averred  ihat  "on 
March  26,  1B77,  plaintiff  broughtbis  suit  in  tbe 
Circuit  Court  of  the  United  States  for  the  South- 
cm  District  of  tlisslssippi  on  said  contract,  and 
the  same  was  tried  on  or  about  April  S,  1878, 
and  waa  defeated  for  matter  of  form,  In  this,  to 
nit:  becausethougb  it  appeared  in  tlieevideiica 
one  Thomas  B--'-^^ '--'  *  -  ■'^- 


mgti  it  appeared  in  the  evidenca 
IB  Boyle  lud  purcbaaed,  for  Iba 
nefit  of  plainflfF,  the  said  claim 


thereof,  made  by  pLuntiff's  a__.„ 

ruptcv,  Che  formal  assignment  made  iy  him  lo 

[ilalniilT  bud  not  in  fact  been  executed  and  de- 
jvered  until  after  the  bringing  of  said  action, 
thougli  BDledaied  to  conform  to  the  fact  and, 
therefore,  Uint  the  said  action  should  have  been 
brought  in  the  name  of  the  said  Boyle,  for 
plaintiff's  use." 

The  plaintiff  claimed  in  the  present  action  thn 
sum  of  $70,000  as  due  him  for  work  done  a/iA 
'  under  said  contract,  and  a  large  sum 
ges,  because  he  was  not  permitted  to 
complete  tlte  woi^ 

The  defendant  filed  eisht  pleas,  but  as  the 
JudCTient  of  tbe  court  below  was  baaed  exclu- 
sively on  the  sixth  and  seventh  pleas,  the  others 
ne^  not  be  noticed.  The  sixth  plea  averred 
that ' '  The  several  supposed  canses  of  action  In 
said  declaration  mentioned,  If  any  such  then 
lill  are,  did  not,  nor  did  any  or  eitber 
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of  Qteni,  aecmo  to  the  said  ptatntlfl  at  uy  time 
irilhin  wren  jam  next  preceding  the  coin- 
mencemsnt  of  ttiii  mit." 

The  eeTenth  plea  Ml  out  the  facta  In  r^uil  to 
nch  fomwr  suit,  begun  Haich  S«,  1^,  re- 
ftored  to  in  the  declanUon  denied  that  tt  wa> 
decided  aninit  the  pUntUr  for  matter  of  form 
oalf,  ai^  averred  that  It  ww  >o  decided  on 
matter  of  salMUnce!  andoondudedbraTWiiDg 
tint  "the  iweaent  action  was  not  brotight  within 
•even  jean  after  the  canae  of  actioo  accrued," 
and  waa,  therefore,  barrad  br  the  itatale. 
ravn-i  The  [dalntifldemiiiTed  to  these  pleaa,  and  hia 
''''''I  demurrer  waa  overruled.  Thereupon  be  filed 
hit  RidlaitloD,  (aUne  iwue. 
The  psriiea  walTea  a  Jtu;  and  nibmltted  the 
I  of  tact  to  the  court  by  the  following 


jae  a  Jury  la  walTod,  and  it  la 

agreed  to  submit  the  caiue  to  the  court  in  lieu  of 
a  jury  to  be  decided  on  the  law  and  the  evi- 
dence, tioA  aqiarate  flndinga  thereof  to  be  ren- 
dered bj  tlie  court,  ao  that  the  dedrion  may  be 
fii^ly  reviewed  ^  the  Supreme  Court  of  the 
United  Stalei.  Tlie  court  having,  in  the  de- 
dafon  of  the  qnettknu  arising  upon  the  demur- 
rers to  dxth  and  teveath  pma  Bled,  expressed 
the  opinion  that  the  pen^ng  of  the  former  suit 
could  DOt  be  availed  of  to  prevrtit  the  bar  of  the 
Statute  at  Limitatioiis,  and  that  this  action  I> 
tnrred  by  limitation,  It  Is  agreed  that  that  sole 
que^oo  shall  be  presented  upon  the  pleadings 
•nd  proof ,  and  that  only  such  evidence  as  in  toe 
Judcment  of  the  eonrt  bears  upon  that  issue 
■hall  be  Incorporated  in  Its  flnolngs  and  pre- 
■ented  lo  the  Supreme  Cooit  of  the  United 
Slates ;  and  that  tae  record  for  said  court  shnll 
coDsistof  thepleadiugsandexblbltfl,  the  orders 
of  the  court,  the  flndlngs  of  fact  and  law  In  the 
cause,  uid  this  agreement.  And  It  is  further 
agreed  that  should  the  Bupreme  Court  differ  in 
<^nlon  with  and  revene  the  circuit  court,  the 
cause  shall  be  remanded  for  trial  on  its  merits  on 
nil  the  other  questions  !□  the  case." 

The  cause  was  tried  under  this  amement  and 
the  court  made  both  a  general  and  special  find- 
ing of  farts.  The  general  finding  was  as  fol- 
lows :  "  The  court  having  heard  the  evidence 
upon  the  sixth  and  seventh  pleas  of  the  defend- 
ant, and  replications  thereto,  etc,  finds  said 
Issues  in  favor  of  defendants,  and  that  said 

C'  Indfl's  right  of  action  when  this  snH  waa 
oght  was  barred  by  the  Statute  of  Limita- 
tions?* 

The  court  found,  by  Its  spedal  findings,  as 
follows :  tbe  plalotifTB  cause  of  action  accrued 
In  this  case  on  April  1,  1871,  and,  what  the 
record  also  shows,  this  action  was  bronght  De- 
cember 21, 1878 ;  on  March  M,  1877,  the  plainl. 
Iff  brought  an  action  against  the  defendant  on 
[jyri]  tbe  contract  set  out  in  and  exhibited  with  the 
declaration  In  this  cause ;  the  defendant  pleaded 
a  transfer  of  all  intereet  In  said  contract  to  an 
assignee  In  bankruptcy,  under  the  bankrupt 
law ;  to  said  plea  the  plaintiff  replied  that  tOs 
urignee  la  bankrapt<^  had  sold  the  s^d  con- 
tract to  ona  Boyle,  who  pundtased  it  for  the 
plaintiff,  and  aaslpied  It  to  bin  on  the  —  day 
of  January,  18T7 ;  ismie  was  Joined  on  this  rep- 
lication ;  this  issue  vras  submitted  to  the  court 
for  trial ;  on  tbe  trial  it  was  shown  that  the  as- 
atgnment  byBoyle  to  Meatb  was  nmde  on  Jan- 
uary 28, 1878  i  on  this  state  of  facts  the  court 

utD.a. 


found  that  the  plaintiff  did  oot  have  the  legal 
title  to  the  claim  sued  on  when  the  action  waa 
commenced ;  and  Judgment  therein  was  ren- 
dered in  that  suit  for  l£e  defendants. 

Upon  the  general  and  special  findings,  the 
court  found,  as  matter  of  law,  that  this  action 
was  barred  by  the  limitation  of  seven  years,  and 
rendered  Judement  forthe  defendants.  To  this 
conclusion  of  law  tbe  plaioUfl  excepted  and 
sued  out  tbe  present  writ  of  error. 

JfsMT*.  S.P.  Walkor.  Gaorgt  Oiina  and 
JotiaA  Fatttrtoa,  for  plaintiff  In  error. 

Mr.  Jaiw  Iiowades,  for  defendant  in 


Mr.  JiutUt  Wooda  delivered  tbe  opinion  of 
the  court: 

It  Is  Inritted,  by  Oe  plaintiff  in  error,  that 
the  qjecial  flndinn  of  tbe  court  are  fatally  de- 
fective, because  tBef  do  not  find  tbe  contract 
by  wUiiJt  tbe  suit  was  brouglit  ta  fix  the  date 
when  the  causeof  action  acerued.aiMl  that  for  this 
reason  the  ludgment  of  thediGult  court  should 
bereversea.  We  mlghtditmlsstbisaaslgnment 
oferroroD  the  ground  thattheiewasageneral 
finding  for  defendants  on  all  tiie  issues  of  fact, 
and  that  no  error  can  be  aarigned  on  such  a  find- 
ing.  Ttogn  R.R.09.f.  Btmbwv  and  O.  R.  S. 
a)..aOWall.,187[87U.&,Zm,S811.  But 
tbe  special  findinn  also  fix  spedflcally  Uie  date 
when  the  plaiatifPt  ri^t  d  action  accrued,  to 
wit:  on  the  fint  day  ot  April,  1671.  Inconsid- 
ering  tbe  sufllclency  of  the  special  findings  the 
stipulation  between  counsel,  for  submitting  the 
cause  to  tbe  court,  must  be  kept  to  mind.  The 
onlv  questions  which,  by  this  agreement,  were 
to  be  submitted  to  tJie  court  were  the  Issues 
raised  by  tbe  replication  to  the  sixth  and  seventh 
pleas  being  pleas  of  the  Statute  of  LinitAtioos.  ryvai 
ThecoDtroctand  breaches.aasetoutlDthedec-  ^"" 
laration,  were,  for  the  purpose  of  this  trial, 
taken  for  granted  ;  they  were  confessed  by  tbe 
picas,  and,  as  a  muter  of  avoidance,  the  Statute 
of  Limitations  waa  set  up.  Tbe  court,  by  its 
general  and  special  findings,  has  declared,  as  a 
conclusion  of  fact,  that  the  mattera  set  up  in  the 
pleas  of  the  Statute  of  Limitations  were  proven. 
We  think  the  findings  pass  upon  eve^  issue 
submitted  to  the  conrt,  and  that  they  are  not 
imperfect  or  defective. 

The  limitatiou  law  of  Hlsaladppl  applicable  to 
this  case  was  as  follows: 

"  Art  S.  All  acUona  of  debt  or  covenant 
founded  upon  any  bond,  obligation  or  contract, 
under  seal  or  upon  the  award  of  arbitrators, 
shall  be  commenced  within  seven  years  next 
after  the  cause  of  such  action  accrued,  and  not 
after." 

The  Reviaed  Code  of  Hisslmlppt  of  1871  failed 
to  provide  any  limitation  for  causes  of  action 
under  seal,  which  aroae  after  October  1, 1871. 
the  date  fixed  by  sectiiw  S088,  when  that  Code 
should  take  eltecl,  but  did  contain  the  follow- 


ing provisloii 

'■See.  3172     _        .         , 
inreacribed  by  this  chapter,  shall  com 
tbe  date  when  It  shall  take  effect,  b 


shall  have  accrued  before  that  Ume.but  the  same 
shall  be  subject  to  the  laws  njw  in  force ;  but 
this  law  may  be  pleaded  in  any  case  where  a  bar 
has  accrued  under  tbe  provlsfoiu  thereof." 


ib.GoogIc 


SnPRXHE  COUBT  OF  THE  UKITBD  StaTKB. 


Oct.  Tbbm. 


BCtione  upoi 
tober  I,  1878,  and  AprU  IB,  IB78,  can  have  no 
effect  upon  the  coniroverey  In  this  case.  When 
the  cause  of  action  In  this  case  arose,  as  found 
by  the  court,  to  wit:  on  April  1, 1871,  article  6, 
page  400,  of  the  Code  of  1857,  above  quoted, 
During  actions  or  sealed  Inatruments  in  aevcn 
years,  was  in  force,  and  this  limitnlioa  was  ex- 
preaalf  continued  by  the  Revised  Code  of  1871. 
[2731  The  case  of  Purling  t.  State.  C8  Miss.,  717, 
relied  on  by  counsel  for  plaintiff  in  error,  con 
have  no  application  to  the  case,  for  in  that  suit 
the  cause  of  action  accrued  after  the  Code  of 
1871  bad  taken  effect.  Nothing  was  decided  in 
that  case  which  has  any  bearing  on  this. 

Therefore,  upon  the  facta  specially  found, 
namely;  that  the  cause  of  action  in  thlscaseac- 
crued  on  April  1, 1871,  andabat  this  suit  was  not 
brought  until  Deceniber21,  lti78,  it  is  apparent 
that  the  alxUiplea  of  defendant  is  sustained,  un- 
less this  case  is  saved  by  the  averment  in  the 
declaration  that  the  suit  was  brought  within  a 
year  after  a  former  suit  for  the  same  cause  of  ac- 
tion had  been  defeated  for  matter  of  form. 

It  Is,therefore,lobeconaidered  whether,  upon 
the  special  findings,  the  plaintiff  Is  entitled  to 
tbe  saving  clause  of  section  2ie3of  the  Code  of 
1871,  which  in  as  follows: 

"If,  inanyaction  duly  commenced  within  tbe 
time  allowed,  Uie  writ  shall  be  abated  or  the  ac- 
tion otherwise  avoided  or  defeated  by  the  death 
or  marriage  of  any  party  [hereto,  or  for  any 
mntler  of  form,  •  •  •  the  plaintiff  may 
commence  a  new  actjon  for  the  same  cause  at 
any  time  within  one  year  after  the  abatement 
or  other  determination  of  the  original  suit." 

The  findings  show  that  on  Mnrch  36. 1877, 
action. in  all  respectssimilar  to  this,wss  brought, 
on  the  same  contract  sued  on  in  this  case,  bv 
tbe  plaintiff  In  error  acainst  the  same  defend- 
ants, and  that,  upon  the  trial  of  that  suit,  the 
court  found  that  the  plaintiff  did  not  have  the 
legal  title  to  the  claim  sued  on  when  the  said 
action  was  commenced,  and  Judgment  was  ac- 
cordingly rendered  in  favor  of  the  defendant 
■nd  against  tbe  plaintiff. 

Upon  these  findings  the  circuit  court  was  of 
opinion  in  this  cose  that  the  former  action  was 
not  defeated  for  any  matter  of  form,  and  there- 
fore that  the  plaintiff's  cause  did  not  fall  within 
the  exception  of  section  3173  of  tbe  Code  of  18T1 , 
and  was  barred  by  the  limitation  of  seven  yean 
applicable  to  contracts  under  seal. 

We  areof  opinion  that  the  facts  thus  specially 
found  sustain  the  judgment  of  the  circuit  court 
[a74jln  this  case.  The  Supreme  Court  of  Mississippi 
in  the  case  of  £.  i?.  Oo.  v.  Or,  48  Miss.,  278, 
has  construed  the  phrase  "for  matter  of  form'' 
in  secton  2168.  and  declared  that  it  "relates  ti 
technical  defects  in  the  form  of  the  action  o: 
pleadings  or  proof,  or  to  variancea  between  the 
one  ana  tbe  other." 

This  case.  It  ib  evident.does  not  fall  within  this 
rule.  Tbe  action  brought  by  pUintiff  on  MaiT:h 
96, 1877,  was  defeated  because  it  appeared  from 
tbe  proof  that  when  it  was  brought  tbe  plaintiff 
had  no  cause  of  action.  The  issue  was  deliber- 
ately and  squarely  presented  by  tbe  pleading 
tn  tbat  former  suit  whether  at  the  tjme  of  its 
commencement  the  right  of  action  was  In  the 
plabitia.    Tbe  defenaants  averred  It  to  be  in 


the  plaintiff's  assignee  In  bankmptcy.  Th» 
plaintiff  replied  that  the  contract  on  which  hi* 

' '  3n  was  based  had  been  bought  at  the  assign- 
sale  and  assigned  to  Thomas  Boyle,  who 
before  the  commencement  of  the  action,  to  wit: 
in  January,  1877,  had  assigned  and  transferred 
it  to  him.  On  this  the  defendant  look  issue,  and 

1  that  issue  the  cause  was  tried. 

Upon  the  trial  it  turned  out  that  the  assign- 

ent  by  Boyle  to  the  plaintiff  waa  not  nude  un- 
til January  28, 1878.  more  than  ten  months  after 
the  action  was  brought,  and  the  finding  and 
judgment  on  the  Issue  submitted  was  against 
the  plaintiff  and  for  the  defendant. 

Upon  tills  state  of  facts  we  think  the  fonnei 

lit  was  defeated,  net  for  anv  matter  of  form, 
but  for  matterotsubslance.  "The  plaintiff  failed 
in  bis  action  because  the  legal  title  to  the  con- 
tract on  which  he  brought  nis  suit  was  in  an- 
other, because  the  evidence  did  not  sustain  tlie 
Issue  upon  which  he  had  staked  his  cause.  The 
present  case,  therefore,  does  not  fall  within  tL* 
exception  prescribed  by  section  3137  of  the  Code 
of  Mississippi  of  1871,  and  Is  liarrcd  by  the  limi- 
tation of  seven  years  prescribed  by  the  Code  ol 
1851  applicable  to  contracts  under  seaL 

IlfoUowt  thai  thejiidgmentofthe  Cirevit  Qiun 
vxu  right,  and  muit  be  affinnid. 

JameaB.  Mckenney,  tHerk,  Sup.  Court,  U.  3 


WILLIAM  B.  GRACE  et  al.,  Ptf$.  in  Brr.,  t«T81 


(See  8.  C  Kei'oRer's  ed^  ns-Z8G.) 


the  request  of  tl>e  isaured,  in  which  case  tbe  com- 
pany shall  retain  only  tbecuMomaryibort  rates  foi 
ihe  time  the  polio;  bDs  l>e9D  in  force.  The  liisur- 
nnce  may  also  betermlnatedatany  time,  attlic  op- 
tion of  the  company,  on  ftivinif  nolioe  to  I  hat  offivl 
and  refundlnitaratjible  proportion  of  the  premium, 
for  the  unexplroil  IPrm  of  the  policy.  It  Is  a  imi-t  ul 
tbia  contract,  tbat  any  person  other  than  the  a*- 
Bured,  who  mny  have  procured  ttie  Insurance  to  be 
taken  by  this  company,  slinll  be  deemed  to  be  the 

gent  aftbeaasureJ  named  in  this  policy,  and  not  ot 
Is  company  under  any  drcumstnDcCB  whatever: 
or  in  any  transactions  relating  to  tilts  Insurance  i** 
held,  that  tbIa  oiause  Imports  nothing-  more  than 
that  the  peraon  obtaining  tbe  insurance,  was  to  he 
deemed  the  agent  of  Che  insured  In  matter*  Immeih- 
atcly  connected  with  the  procurement  of  tbe  [wllcy; 
tbat  where  bis  employment  did  not  extend  tieynn'l 
tbcprocurementolthelnsuiance,  hlBngencycca.ic<t 
iinon  the  execution  of  the  policy,  ana  subeoqucnt 
of  Its  lermlnatioD  by  tbe  company  wa» 


i.  Parol  evidence  of  usage  or  custom  among  in- 
surance men  to  give  Buoh  notice  (o  the  person  pro- 
curing the  Inaurancc,  was  inadmissible  to  vary  tbe 
terms  of  the  contract. 

a.  The  doctrine  ro-afflrmed.  that  when  ]urj«1lcllni» 
of  the  Circuit  Court  depends  upon  the  cltlienBhip 
of  the  partlee,  such  citizenship,  or  tbe  facts  wblcli 
to  legal Intendmentoonittltute  It.  must  be  dtotlncUr 
and  positively  averred  in  the  pleadings,  or  appear 
affirmatively  and  witb  equaJ  distinctness  lo  otlier 

•Head  notes  by  Mr.  JvMtt  HARUif . 


Note.— l7iia(K  and  c 


X,  admimSWttv  (n  n 


y  ainlracti.   See  m>l«  to  Adams  v.  Ollet- 


Uck.  M  tf.  S.  (IS  How.),  Gl». 


ib.Google 


OkjU!!  V.  An.  Ckmt.  Ids.  Co. 


MitB  of  the  record.    Ad  aToniiMit  tbat  putlca  r«- 
Srte,  or  tbat  k  Drm  docs  bu^nes,  to  k  p«ttloulu 

oleat  to  (bow  oltlieuBtalp  to  luoh  StaM. 

i.  Wbere  Uio  record  dota  not  ihow  a  caw  wKMn 
tbe  lurUdtctlDn  Of  a  Urcult  Court,  tUi  court  wlU 
lake  DoUcs  of  tbat  fact  although  no  queatlOD  m  to 
lurMlctloD  bad  b«en  raised  b;  tbe  partka. 

Aryited  Oct.  19.  1SS3.     Decided  Sot.  19,  1883. 

Pr  ERROR  to  the  arcnlt  Court  of  the  United 
gtatca  (ortheEulcni  District  of  New  York. 

The  history  and  facts  of  the  caw  full;  appear 
in  the  opinfna  of  Uie  court. 

Memn.  WlBoh«at«r  Britton  and  A  .K 
JV*jy,  for  idaintilfB  in  error: 

The  notice  to  Anthotiywas  not  mich  a  notice 
of  election  to  tennloate  the  risk  as  was  required 
by  the  lemu  of  the  policy. 

Wtiled-i.  Int.  Co.,  76  N.  T.,  415;  AArAocA 
V  Int.  0>.,62N.T..47-,  Akamdtrf.  Int.  Co., 
66  N.  T„  464;  Va%  Sduiiek  t.  Int.  Co.,  «8  N. 
T..  484;  Int.  Co.  t.  Myen,  80  Am.  Rep.,  G21; 
K  MisB.,  479. 

The  case  of  the  Standard  Oil  Co.,  agaiiut  the 
THumph  Ins.  Co.  (64  K.  T.,  93}.  haa  do  appU- 
catlonhere.  See,  AiMel:T./iu.Cb.,91HuD,548. 


Anthony. 

Bradleyr.  m)a8l0r,44  N.T.,  BOO;Awn'n«r. 
Mdort,  M  N.  T.,  435;  Oftfrfy  t.  CW«.  8  N.  T., 
SOB;  Damon  y.  KiUl»,4  Hill,  107;  WAteler  v. 
yetubtmld,  S  Duer,  29;  Brueek  v.  In*.  Ot>.itupra); 
WaUii  V.  BaiUg.  49  N.  Y..  464;  Woolen  Co.  y. 
PfoetOT,  7  Cush.,  417;  OunjUngliam  t.  Pbt^ 
Uanqtu,  6CftrT.  &  P.,  44;  QaTtvT.lhagheT.fa 
Ala.,  680;  AinAr.  Swain,  29  Hd., 483;  JAOtv. 
HaOock,  9  Edw.  Ch.,  esS;  Hatkint  v.  Warrtn. 
113  Hbm.,  514;  SandaUy.  SmiA,  18 Am.  Rep., 
200,  and  note;  AOamt  t.  tm.  Co.,  76  Pa.,  411; 
Harrit  v.  nimMifue,  88  N.  Y.,  98;  Lawsoo, 
Uaaeesand Customs, ^.  28, 48,03, 55, 6S, 89  97. 


I,  for  defeniuiiit 


Independent  of  direct  and  podtlTe  evidence 
of  the  fact  of  the  agency,  the  law  interprets  the 
acta  of  tbe  parties  as  constituting  an  agency. 

Phil.  Ins.,  sec.  1S70;  Meadoweraft  Y.Int.  Co., 
61  Pa.  %l.,%\;BodiniiY.Int.  O..,  BIN.  T.,  117; 
^gton  T.  Int.  Co..  5  Ben.  Hre  Ins.  Gas.,  258; 
Story,  Af.,  sec.  14. 

Notice  was  given  and  accepted ;  and  the  con- 
tnctof  Insurance  was  then  and  there,  by  itsex- 
pteia  terms,  lermlaated. 

Int.  a.  ».  Stark,  6  Cranch,  272. 

In  Standard  Oil  Co.  t.  In*.  Co..  64  N.  T.,  8S, 
a  case  quite  parallel  with  iliat  under  discussion 
it  was  held  tuat  ao  Insurance  broker,  employed 
by  a  part  J  to  effect  insurance  for  him,must  be  re- 
girded  aa  bU  agent,  and  may  be  regarded  by  tbe 
inaurer  as  clothed  with  full  authorltv  to  act  for 
his  principal  in  procuring,  modifying  or  am- 
celine  pohcles;  and  bis  acts  in  these  respects  are 
binding  upon  his  principal,  tbe  same  as  if  done 
by  the  principal. 

See,  also,  7n«.0).T.jru«t{«r,  8  Ins.  Law  Jour., 
268;  Armov^r  y.  Int.  Co.,  47  N,  Y.  Sup.  Ct., 
853iAinAv.0(im'>,2HI|],461;  JfeEumy.  In*. 
Ob.,  0  Hill,  101;  Bank  t.  Qtnal  Co.,  4  Paige, 
187;  Bogd  Y.  Yanderkemp^  1  Barb.  Ch.,  278; 
Andtrton  v.  Cooideu,  2\  Wend.,  279;  In*.  (>>., 
Y.  Int.  a> ,  m  N.  v.,  IIS;  Int.  Ch.  v.  Slark,  6 
Cranch,  208. 
109  U.S. 


There  was  uncontradicted  and  satisfactory 
evidence  given  of  «  well  known  custom  U>giv« 
the  notice  of  cancellation  io  auch  cases  to  the 
Agent  The  usage  is  entirely  in  harmony  with 
Uie  lemu  of  tbe  contract  But  even  It  the  con- 
tract had  been  silent  on  tbat  subject,  the  Uw 
would  hold  that  tbe  parties  must  have  contracted 
In  reference  to  such  custom,  whicb  indeed 
should  be  taken  to  be  a  part  of  the  contmct. 

Story,  Ag.,  sees.  77,  106;  Pars.  Cont.,  52; 
Hiatoa  V.  nxJt,  5  Hill,  487;  MePltgrton  v.  Cat. 
86  N.  T.,  476;  Dtmean  v.  SiU,  19  W.  R.,  8W; 
8  Kent,  Com.,  889;  Lawson,  Usages  and  Cus- 
toms, tec. ,  24. 

As  to  tbe  admission  of  evidence  of  tiaage, 
sea,  2  Phil.  Ev.,  4  Am.  wL,  798;  Blaekett  v. 
A?ya{  .^Mur.  Cb^  2  Cromp.  A  J. ,  244 ;  £Kn&n  V. 
Laelce  (lupra);  Orant  v.  Madibx,  IS  Ueea.  A 
W.,  787;  Tale*  v.  ftm,  6  Taunt,  448;  Eeener 
Y.  Bank,  2BarT.,287;  Betelv.JenkiM.lKI., 
147;  Mvmfordv.  Hattett,  ljohns.,488;  BanUn 
v.  In*.  Co.,  1  Hall  (N.  Y.),  619;  Fartridgt  v. 
In*.  Co.,  1  Dill.,  miBamard  t.  KOlogg,  10 
Wall.,  883  (77  U.  B.,  SIX.,  9871;  SnnAacA  v. 
In*.  Co.,  18  WaU.,  188  (90  U.  8.,  XX..  615]; 
Sadcett  V.  In*.  Co.  (ttipni);  Bogert  v.  Itu.  Co., 
1  Story,  608;  In*.  Co.  v.  OtintfeiW  HI.,  510. 


can  Central  Insurance  Company  of  St  Louis  to 
the  flrm  of  Wm.  R  Grace  &  Co. 

Tbe  circumstances  under  which  It  was  Issued 
_'e  these ;  a  clerk  of  Wm.  R.  Grace  A  Co.,  [STSl 
charged  with  the  duty  of  effecting  Insumnce 
against  loss  by  fire  upon  their  property,  em- 
ployed one  W.  R.  Hoyes,  a  broker  In  tbe  diy 
of  New  York,  to  obtain  insurance,  in  aspcciflcd 
amount,  for  bis  principals.  Hoyes  instructed 
one  Anthony,  an  insurance  broker  and  agent  in 
Brooklyn,  who  had  on  previous  occasions  ob- 
tained policies  tor  Grace  A  Co.,  to  procure  tbe 
required  amount  of  insurance.  Anthony  ob- 
tained the  pollcv  in  suit  from  tbegeneral  agenta 
in  New  York  City,  of  the  defendant  Company, 
mailed  or  delivered  it  to  Hoyes,  and  by  the  lat- 
ter It  was  delivered  to  Grace  &  Co.  not  later 
than  the  dav  succeeding  Its  date.  On  the  morn- 
ing of  October  6,  one  Carrol,  for  the  Inautance 
Company,  verboJly  notified  Anthony  that  the 
Company  refused  to  carry  tbe  risk  and  required 
the  policy  to  be  reluraea.  There  is  some  con- 
flict in  tne  testimony  as  to  what  occurred  be- 
tween Carrol  and  Anthony  on  this  occasion. 
But,  In  tbe  view  which  tbe  court  takes  of  this 
case,  it  may  be  conceded  tbat  Anthony  gave 
Carrol  Io  understand  tbat  the  policy  would  be 
returned  to  the  Company  or  iu  agents.  The 
property  insured  was  destroyed  by  fire  on  tbe 
night  of  October  6, 1877,  or  early  on  the  morn- 
ing of  the  Ith.  Prior  to  the  Bre  neitlier  the  in* 
sured.nor  tbeirclerk  by  whose  instructions  Ihft 
policy  was  obtained,  had  any  knowledge  or  no- 
tic«  of  the   conversation  between  Carrol  and 


admitted  that  the  contract  between  tbe  parties 

was  fuUyexecuted  upon  the  deli  very  of  the  pol- 

Icylo  the  insured. 

The  elgjith  clause  of  tiic  policy  Is  to  thcM 

»33 
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ecuoD  viui  lae  opiD  ion  ae- 
1  Judge  who  presided  at 
list,  in  tii>  Judgment,  tlie 
ilause:   "  It  Is  a  put  o(  this 


Inforce.  Tbelonirencemay alsobe tennlnated 
■t  any  time  at  tbe  optioa  ot  the  Companj,  on 
giving  Dotice  to  tbat  effect  and  refunding  a  rat- 
able proportion  of  tlie  premium  for  tbe  unex- 
pired term  of  tliepoUc7.  It  is  a  port  of  this  con- 
Iraa  tbat  aii7  person  other  tban  the  assured, 
who  m^  tuve  procorsd  the  insuiuce  la  be 
taken  bj  thisCompanjr,  sliall  be  deemed  to  be 
[tBO]  the  agent  of  the  assured  named  in  this  policy, 
and  not  of  this  Companj  under  any  clrcum- 
stanoes  whatever,  or  in  any  tiansaction  relating 
to  tliis  insurance." 

Tlte  court  refused,  although  so  tequested  by 
plaiotifFs,  Ut  rule  tbat  Anthony  was  not,  within 
ibe  meaning  of  tbe  policy,  Uielr  agent  for  the 

Surpose  of  receiving  notice  of  Its  termlnatlOD; 
ut  charged  the  Juiy,  in  substance,  that  An- 
thony was,  for  such  purpose,  to  be  deemed  tbe 
agent  of  the  insured.  Bxceptlon  was  taken  in 
proi>er  form  by  plainiiSs,  as  well  to  the  refusal 
to  give  their  instruction,  as  to  that  given  by  the 
court  to  the  Jury.  A  verdict  was  returned  for 
the  Company,  and  Judgment  thereon  was  en- 
tered. 

The  cb&rge.in  connection  with  the  opinion  de- 
livered by  tl)e  learned  J'  '  '  ■  ^  .  . 
tiie  trial,  indicates  that,  ._ 
words  in  the  eighth  clause: 
contract  that  any  petsou,  other  than  the  assured, 
who  may  have  procured  the  insumnce  to  be 
taken  by  this  Company,  shall  be  deemed  to  be 
the  agent  of  the  assured  named  in  this  policy," 
were  intended  to  be  qualified  by  the  words 
"  in  anv  transactiOD  relatine  to  this  insurance." 
Upon  this  ground  it  wssnued that  nodceof  (be 
Icrmlnation  of  tbe  poUcv  was  properly  given  to 
Anthony,  who  peraonaUy  procured  ue  insur- 
ance. We  do  not  concur  in  this  Inlerpretatkm 
of  (he  contract.  The  words  la  their  natural  and 
ordinary  significaUon  impart  nothing  more  than 
that  the  person  obtaining  the  insurance  was  to 
be  deemed  the  agent  of  the  insured  in  all  mat- 
ters immediately  connected  with  the  procure- 
ment of  the  poOcy.  Bepreaentalions  by  that 
person  in  procuring  the  policy,  were  to  m  re- 


r«a«iP^<^S  negotiaUons  for  insurance,  touching 

lEBXjy^g  nibject-matter  of  the  contract,  was  to  be 

deemed  the  knowledge  or  Information  ofthein- 

Bured.    When  tbe  contract  was  lonsummated 


ly  to  procure  the  insurance.  What  the  Compa- 
ny meant  by  the  clause  In  question,  so  far  as  it 
relates  to  tbe  agency,  for  tfie  one  party  or  tbe 
other,  of  the  person  procuring  the  insurance, 
was,  to  exclmie  the  posdblli^  of  such  person 
being  regarded  as  its  agent,  under  any  circum- 
stances mistever,  or  in  any  transaction  relating 
to  this  insurance.  This,  we  think,  is  not  only 
the  properloterpretatton  of  the  contract,  but  the 
only  one  at  all  consistent  with  the  intenilon  of 
iIm  parties  as  gathered  from  the  words  used. 
There  is,  Inouropinioo.noroomfor  adlSerent 
interpretation.  If  the  construction  were  doubt- 
ful, uien  the  case  would  be  one  for  the  applica- 
lion  of  the  familiar  rule  that  the  words  of  an  in- 
airument  are  to  be  taken  most  strongly  against 


the  par^  employing  them  and,  therefore,  in 
cases  Hlfe  this,  meet  favoraUy  to  the  instured. 
The  words  are  tboee  of  the  Company,  not  of  the 
aastved.  If  their  meaning  be  oMcore,  It  is  the 
fault  of  the  Company.  U  its  purpoas  was  to 
make  notice,  to  tne  person  procuring  tbe  Insur- 
ance, of  the  termination  of  the  poltey,  equiva- 
lent to  notice  to  the  insured,  a  form  of  expres- 
sion should  have  been  adopted  which  woutd 


thony's  agency  oremploymmt  extended  only  to 
the  procurement  of  the  Insurance,  the  Jury 
should  have  been  Instructed  that  his  agency 
ceased  when  the  policy  was  executed,  and  that 
notice  to  him,  subsequently,  of  Its  termination 

inefCectual  to  work  a  readsalon  of  the  con- 

t. 
At  the  trial  below,  evidence  was  offered  by  the 


Company  and  was  permitted,  over  the  objection 
of  plaint! Its,  to  go  to  the  Jury,  to  the  effect  that, 
when  this  contract  was  made,  there  existed  in 


the  Cities  of  NewToi^  and  Brooklvn  ao  estab- 
lished, well  known  general  custom  ID  Are  insur- 
ance business,  which  authorized  an  insurance 
compai^,  entitled  upon  notice  to  terminate  Its 

— •'— *"e  such  notice  to  the  broker  by  OT 

jto  the  insurance  was  procured.  tSMJ 
This  evidence  was  inadmissible  because  It  con 
tradlcted  the  manifest  intention  of  the  parties  as 
indicated  by  the  policy.  The  objection  to  Its 
IntroductioQ  ■faould  have  been  sustained.  The 
contract,  as  we  have  seen,  did  not  authorise  tbe 
Company  to  cancel  It  upon  notice  mciely  to  the 

""ig  the  Insurano*— his  agency,  ac- 

„ evidence,  not  extending  b^ood 

tbe  consummation  of  the  contract.  The  con- 
trftct,  1^  necessary  implication,  required  notice 
•-  ■>e  given  to  tbe  insured,  or  (o  some  one  who 
hu  agent  to  recdve  such  notice.  An  ex- 
press written  contract,  embodying  In  clear  and 
positive  terms  tbe  intention  of  Ibe  parties,  can- 
not be  varied  by  eviduice  of  usage  or  cusIoql 
In  Barnard  v.  kOlcgg.  10  Waa/wS  [77  U.  B., 
SIX.,  9871,  Ibis  court  quotes  with  approval  the 
language  of  XordLyndhurst  in  BCiioMfv.  Smal 
JStSiange  Jnur.  Oa.,  2  Cramp.  &  3.,  248,  that 
"  Usan  may  be  admisaltile  to  explun  what  is 
doubmil;  It  ti  never  admissible  to  contradict 
what  is  plain."  This  rule  Is  based  upon  tlie  the- 
oiy  that  the  parties,  if  aware  of  any  usage  or 
custom  relating  to  the  lubject-matler  of  Ihdr 
negotiations,  have  so  expressed  their  intentioa 
as  to  take  the  contract  out  of  the  operation  of 
any  rules  established  by  mere  usege  or  custom. 
wWevor  apparent  conflict  exista  in  tbe  ad- 
judged cases  as  to  tbe  office  of  custom  or  usage 
in  ueinterpretationof  contracts,  theestablished 
doctrine  of  thiscourtisaswehavestated.  Atr- 
triA/t  V.  Itu.Co.,  16  Wall,  078  [88 U.  8..  XXL, 
Sm;  BMntim  v.  0".  S..  18  Wall„  3SS;  [80  D. 
B.,  XX,  6S4];  Ths  Iktawan,  U  Wall,  603181 
U.  B.,  XX.,  TOSI;  Xat.  Bk.  v.  BwUiorttt,  100 
U.S.,  683  [XXT..  769]. 

Tbe  record  in  this  case  presents  aqoestionirf 
Jurisdiction  which, although  not  raised  bydtiKr 
party  in  the  court  below  or  tn  this  court,  we  do 
not  feel  at  liberty  to  pass  without  notice.  BvUi- 
eanv.  Steamboat  Co.,  8  Wheat.,  450.  As  the 
Jurisdiction  of  the  Circuit  Court  is  limited,  hi 
the  sense  that  It  has  no  other  Jurisdiction  thao 
that  conferred  by  tbe  Constitution  and  Uwt  o[ 


ib.GoogIc 


Kat.  Bahx  t.  Jaoobui. 


•be  UniMd  SUtn,  Um  praumptlon  U  tlut 
cause  U  without  Ita  juriadictioti  udIcm  Uie  oon- 
Inry  afflrmatiTdy  appears.  7Wn«r  t.  Bank, 
4DaU.,8i  BaparU&nMM'C-  B.,45«[ZXIV., 
186] ;  nelmrUM  t.  Caue,  97  Id..  049  [XXIV., 
1058].  Is  tbe  last  caae  It  1«  Mid  that,  "Wliere 
...  JurUdiction  depends  upon  the  dtlzensliip  of  the 
1*^*' paitiea,  nich  dtlzeiiship,  or  the  facta  wnlch  In 


)therpuK 

Ot.  T.  Ranmg.  S&  WaU.,  832  [80  U.  8.,  XXU., 
8S8];  Briga  t.  ^mvy,  »  U.  8.,  401  [XXIT., 
3HJ.  InAwMT.JE^MW.  8  Pat.,  lift.  His  do- 
dared  not  to  betuffictentthat  Juriidjctloii  maf 
be  Inferred  argnmentatiTelr  from  avennenta  u 
the  pleadlngai  that  the  avennetita  ahoold  be 
poMtive. 

The  preKDt  cose  was  commenced  in  the  Su' 
preme  Court  of  New  York  aad  was  theDce  re- 
moved, on  the  petition  of  the  defendant,  to  the 
Circuit  Court  of  the  United  Buies  for  the  East- 
ern Dlatrtet  of  New  York.  The  record  does 
not  satisfactorily  show  the  dtlxenihip  of  the 
parties.  Tbe  complalDt  filed  in  the  state  court 
aliowB  that  the  firm  of  Wm.  R.  Grace  A  Co., 
comDoied  of  Wm.  R.Oiaoe,  Hlchad  P.  Omce 
And  Cbarle*  R.  Flint,  la  doing  bu^ness  in  New 
York,  and  that  Wm.  R.  Grace  and  Cfaaries  R. 
mat  an  reaidents  of  that  Stale.  The  petiUou 
for  tbe  removal  of  tbe  cause  sbowa  that  the  de- 
fendant la  aCorporatlon  of  tbe  State  of  Uiesouri; 
that  Wm.  R.  Grace  and  Charles  R  Flint  reaide 
In  New  York ;  and  that  HIdiael  P.  Grace  U  a 
resident  of  some  State  or  couotry  unknown  to  de- 
fendant, but  other  than  the  Stau  of  Missouri. 
Tbe  record,  bowever,  falls  to  show  of  what 
Stale  the  plaintiffs  are  dtizens.  Tbey  maj 
doing  business  in  and  have  a  residence  In  N< 
York  wlUiout,  neceaaarllf,  being  clUzens  of  that 
6taie.  Tfaef  bi«  not  shown  to  be  dtizena  of 
«ome  State  other  than  Missouri.  Bingham  v. 
Cabot,  8  DalL,  8SS  ;  Ahtrerombie  t.  BapaU,  1 
Cranch,848;  /orikaDnv.  Z^Mn^man  2Fet.,130; 


Oa.,  tupra;  SartJhaU  t. 
I  [78  if.  B..  XIX.,  068]; 


CoiUetor.  »  Wall.,  S60  [78 
Broun  v.  Stent,  tupra; 

It  Is  true  tbat  the  petition  for  removal,  after 
slating  the  residence  of  tlie  plaintiffs,  allies 
"Ibat  there  b,  and  was  at  the  nme  when  this  ac- 
tion was  Ixousbt,  a  conLrorersy  therein  between 
citizens  of  different  Stales."  But  that  li  to  be 
deemed  the  unauthorized  condusion  of  law 
which  tbe  petitioner  dnws  from  the  facts  pre- 
viously averred.  Then  there  la  the  bond  given 
liylhe  defendant  on  tbe  removal  of  tbe  cause, 

ruu(i  ^'>'<^b  redtes  the  names  of  the  firm  of  Wm.  R. 

LXBOJ  Q„ce  &  Co.,  and  describes  it  as  "of  theCountv 
ofKingsandBtateof  NewYork."  If  that  bond 
may  be  conaldered  as  part  of  the  record  for  the 
purpoae  of  ascertaining  tbe  dtizenship  of  the 
parties,  the  averment  uat  the  plaintiffs  are  "of 
the  County  of  Kinga  and  State  of  New  York"  la 
tnsuffldeat  to  show  dtiienship,  Bingham  v. 
Cabot,  SDall.,S8S;ir(ioif  V.  Wagtum.  2  CruDCb.S. 
Aa  tbe  Judgment  must  be  reversed  and  a  new 
trial  had,  we  have  feh  it  to  be  our  daly,  uot- 
witliatandlngtbe  record,  aa  presented  to  us.fails 
to  dlsdose  a  case  of  which  tbe  court  below 
could  take  cognlaance,  to  Indicate,  for  the  ben- 
efit of  parties  at  another  trial,  the  conclusbn 
100  U.S. 


called  attention  to  the  insumdont  showing  as 
to  the  furiadictlon  of  the  Circuit  Court  so  Uiat, 
upon  the  return  of  the  cause,  tbe  parlies  may 
take  such  further  steps,  touching  that  matter, 
as  tbeymaybc  adrised. 

Thetudpment  it  merui  antltheeavtt  rvntanif- 
td,  tMUdtrecM^ns  to  lel  atide  lli6  judgment,  and 
fifreudi  further  jiToettdingKU  may  not  btineot^ 
tttleni  tpith  (hit  opinion. 


au«-m  u.  a,  ns,  Sit,  an  SM ;  83  Huo,  Me. 


MONOHOARKT.A.  NATIONAT,  BAHK  OF  l«T6] 
BKOWNUVILLE.  PA.,  ^f.  in  Jtrr., 


SAMUEL  H.  JAC0BC8. 

OBee  8.  C,  Beporter's  ed..  fn-tlT  J 

Oompttm^  0^  vtbitmti. 


Inonioeedliii 


t  to  Jadcment  on  in  bt- 
piopeny  claimed  i>jr  a 
debtor's  administrator 


third  peiaon,  Um  deceased  debtor's  administrator 
and  Hie  oialniant  of  the  propertr  are  oomwlent 
wltnenca  under  sao.  MB,  R.^  to  prove  tlteiukwed 
tnntfar  ot  auob   piOBM^rtrou  auok  debtor  to 

INo.  84.1 
Submitted  Out.  W,  18SS.  Bonded  Nov.  19, 1883. 

FE 
Si 

The  hiatory  and  facta  of  the  case  appear  in 
tbe  opinion  of  the  court. 

Marrt.  D.  T,  W»tKm  and  Knect  A  Betd, 
for  plaintiff  in  error. 

Meten.  TLoa.  C.  Zimwkt  and  J.  W.  Boug- 
latt  for  defendant  in  error. 

Mr.  JutHet  Hmrlmn  delivered  the  opinion  ot 
the  court: 

Tbe  plaintiff  In  error,  having  recovered  a 
judgment  for  99,0SS.12  against  Alfred  Patter- 
in  tbe  Circvflt  Court  of  tbe  United  States 


tbe  Fayette  Coun^  Railroad  Company  and 
Samuel  H.  Jacobus,  the  defendant  in  error,  at- 
taching, as  the  property  of  Patterson,  certain 
shares  of  the  capital  stock  of  that  company, 
which  stood  in  the  name  of  Jacobus.  Tbe  M- 
tacbment  was  duly  served  upon  Patterson,  Ja- 
cobus and  the  nllrood  company.  The  control- 
ling  issue  in  the  case  la,  whether  the  slock  waa 
tbe  property  of  Alfred  Patterson,  and  liable  to  .^-. 
be  attached  in  satisfaction  of  the  Judgment  tVBj 
against  Mm.  Jacobus  claims  that  the  stock  be- 
came his  property  in  virtue  of  an  unrecorded 
asHisument  and  tnnafer,  for  a  valuable  consid- 
eration, by  Alfred  Patterson  prior  to  tbe  rendi- 
tion of  that  Judgment;  consequently,  that  it  la 
not  liable  to  tbe  Bank's  attachment. 

In  the  progress  of  the  litigation,  Pattoraon 
died  and  nls  administrator  waa  subetitntod  td 
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jcredltors;  that  of  Jacobus  U,  that  the  aasign- 
meot  was  made  to  coniideratioD  of  hU  aMump- 
tion  of  certain  liabilities  of  tbe  debtor,  and  with- 
out aoy  inteot  upon  the  part  of  titber  bim«elf 
or  Patterson  to  hinder,  delay  or  defraud  the 
creditors  of  the  latter. 

At  the  trial,  Jacobus,  a  witness  tn  bis  ow 
half,  was  allowed, over  the  obiectionsof  plaint- 
iff, to  teetif  J  as  to  what  took  place  between  htm 
and  PattersoD  at  the  time  the  stock  in  question 
was  assigned  by  the  latter  to  the  farmer.  The 
odmlniBirator  was  also  permitted,  over  tbe  ob- 
jection of  tbe  plaintiff,  to  prove— he  being  pres- 
ent, on  the  occasion  of  the  assignment — t&tthe 
assumption  by  Jacobus  of  certain  debts  of  Pat- 
tecsoo  8  was  m  consideration  and  on  the  faith, 
of  the  transfer  of  this  stock.  This  testimonj 
bore  directly  upon  the  controlling  Issue  In  the 
case  between  the  Bank  and  Jacobus. 

Whether  Jacobus  and  the  administrator  of 
Patterson  were  competent  witnessea,  depends 
upon  the  construction  of  section  858  of  the  Re- 
Tised  Btatutes,  wbicb  provides  thnt  "  In  tbe 
oourta  of  the  United  States  no  witness  shall  be 
excluded  In  an;  action  on  account  of  color  or 
in  anj  dvil  action  because  he  is  a  party  tc  ~~ 
inlcrested  in  tbe  issue  tried;  Provided,  Tba.: 
actions  by  or  against  ciecuton,  administrators 
or  guardians  In  which  Judgment  may  be  ren- 
dered for  or  against  them,  ndtber  per^  sbell 
be  allowed  to  testify  against  the  other  as  to  b~" 
tranaaction  with  or  statement  by  the  testator,.. 
testate,  or  ward,  unless  called  to  testify  tliercto 
by  tbe  opposite  party  or  required  to  testify 
thereto  by  the  court. 
[277]  In  Potter  v.  Nat.  Bk.,  102C  9.,  168  [XXVI., 
Ill],  we  held  that  in  actions  in  which  Judg- 
ment may  be  rendered  for  or  agninxt  an  einvu- 
tor,  administrator  or  guardian,  it  is  no  objec- 
tion to  the  competency  of  the  witness  that  he  is 
interested  in  tbe  issue  to  be  tried:  because,  In 
such  cases,  tbe  statute  excluded  only  parties  to 
the  record,  that  Is,  those  who,  according  to  tbe 
established  rules  of  pleading  and  evidence,  are 

Srtlcs  10  the  issue,  it  is  now  argued  by  plalnt- 
in  error  thRt  Jacobus,  bb  well  as  the  adminis- 
trator of  Alfred  Patterson,  Sre  parties  to  the 
record,  and,  unless  called  by  thecourt  or  Ibeop- 
poille  party,  are  Incompetent  to  testifyas  to  any 
transactions  or  Einiemenis  by  the  intestate. 

We  are  of  opinion  that  lliey  were  each  com- 
petcnt  as  a  witness  on  the  Issue  between  the 
Bank  and  Jacobus,  as  to  whether  these  shares  of 
stock  were  the  property  of  the  latter,  and  sub- 
ject to  the  former'a  attachment  The  liability 
of  Alfred  Patterson  to  the  Bank  had  Income 
fixed  by  the  Judgment  against  himfor  thedebt. 
There  can  be  no  judcment  against  his  estale,  in 
this  action,  by  which  the  amount  of  the  Bank's 
claim  can  beincreased,  or  whereby  Pallfrson's 
estate  can  be  released  from  liability  in  whole  or 
in  part.  The  real  Issue  was  between  the  Bonk 
and  Jacobus  and,  consequently,  Ibe  case  is 
within  tbe  first  clause  of  section  65S,wbich  pro- 
vides that  "No  witness  shall  be  excluded  •  •  • 
!n  any  dvil  action  because  be  is  a  party  to  or  In- 
lerestedlntbeieaue  tried."  Within  the  meaning 
■ndobject  of  the  proviso,  this  is  not  an  action  by 
^ragainstan  administrator,  on  which  Judgment 
may  be  rendered  for  or  against  him. 

We  are<tf  opiciontbat  there  was  no  error  in 


admitting  Jacobus  or  tbe  administrator  of  Pat- 
terson to  testify  on  their  own  motion. 

In  reference  to  the  merits  of  tbe  case,  we  do 
not  perceive  that  any  error  was  committed  by 
the  drcuit  court.    The  Jury  were  proper^  Id- 
structed  as  to  the  law  of  the  cas& 
ThejitdgmetU  i*  tffflrnmL 
TVueoopT.    Ttat: 

Jamea  H.  UaKmntej,  Clerk,  Sup.  Caiat,  U.  B. 


STATE  OF  LOUISIANA,  tt  rrf.  FouoM 
BnoTHSRS,  A  Firm  Compoaed  of  Gsoeob 
FoLSOM  and  Hembt  Fot^boh,  Pifft.  in  Err.. 


(See  B.  &,  Bei>orter'i  ed.,  18MM.) 
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twoen  lh«  olt]'  and  the  aulleren.  but  » 


£.  Tbe  obUfatlOD  to  make  Indemnity,  created  bt 
tLe  Statute,  nas  no  more  element  of  conlnurc  In  ti. 
t>eoauae  mersed  Id  a  Judgment,  than  It  bad  pn- 


t.  AfltateUw.limlUDgthepowerota  dtvtoraiK 
money  by  taxatloD,  Is  not  unconstitutional  beoauae 

It  proven  Is  the  collection  of  a  ]udgi ' "" " 

city  for  dnnuures caused  by  a  mob; 

late  tbe  lltfa  Ameailment  be * 

dcu rived  of  bin  property  li 

[^o.  84.J 
ArgvedApr.  9, 10, 1SJ3.  Deeidedtfat.  19,  JSS3. 

F  ERROR  to  the  Supreme  Court  of  the  Suto 
of  Louisiana. 
This  ease  arose  upon  the  petition  of  the  State 
of  Louisiana,  on  the  relation  of  the  plaintiff  in 


NOTB.— tfoMtW  of  vntnldpal   mrporaiUm  for 

•mptrtn  drttmtied  by  a  nuib. 
Munlolpol  oorpomiiors  am  not  liable  at 


>  Am.  Rep.,  ( 

The  Leirlnlature  may  oc , 

edy  Hpiilicable  tosucb  a  ease  and  mny  reflate  tbs 
—orlo  of  assGeslns  tbe  damages.   Barlee  v.  Maynr  of 

.  Y.,  lTBarb..M7;  In  re  l%DnaylTBala  RaltSPa. 

..ait;  AtcUsoDV.  Twine,  S  Kan.,  HO:  UndvbUI 

Manchester,  tt  N.  H.,  £U:  Palmer  v.  OooeonkW 
...  II.,^1;  WlngOiuiiir  V.  LoaAn«>leB,flCU„S8l: 
SoloiD»n  V.  KlnnlOn.EI  HuD.HBi  Duffy  v.  BatU- 
more,  Taney,  300:  Luke  v.  Brooklyn,  IS  fiarb.,M; 
Loomb  V.  SuperrlBOis,  S  tana.,  M;  Brlglitiiian  v. 
"rtatol.  65  Me'.  «B. 

A  perBOn  Inlured  while  aldlnit  the  pollceofadty, 

.1  accordance  with  a  city  onfloaoco.  In  ancatlnc 

diaturbeia  of  the  peace,  cannot  recover  damage* 

.Inst  tbe  city.   Cobb  v.  Portland,  KHe-M. 

iunlclpal  cotporatlona  are  not  liable  for  In'  ~ 


B.  C,  2G  Ara.  Rep., 
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LoimuiiA  T.  Hatoh,  ktc,  New  Oblkikb. 


error,  filed  to  tlie  Third  District  Court  for  the 
Parish  of  Orleans,  fnr  B  writ  of  mantftimuf  to  en- 
force the  pavment  of  certain  Judgments  against 
tbe  City  of  New  UrlcanB. 

The  sitid  court  ^vc  Judgment  for  tbe  relat- 
ors. This  judjrment  havfog  been  reversed,  on 
appeal,  bj  Uie  Supreme  Court  of  LouisIaDs,  tbe 
relators  sued  out  this  writ  of  error. 

The  case  la  further  staled  by  the  court. 

Matrt.  Thomft*  J.  Semmea.  Robert  MoU 


T.  Merriek  aod  E.  H.  ileCaitb,  for  defandanis 


Mr.  Jvttiet  Field  delivered  the  opinion  of 
the  court: 

The  relators  are  the  holders  of  two  judgments 
afrairist  tbe  Citj  of  New  Orlenus,  one  for 
f 36.8S0,  the  other  for  f2,000.  Both  were  re- 
covctiMi  in  the  courts  of  Louisiana;  tbe  first  in 
June,  1877,  liv  the  relators;  the  second  in  June, 
1674.  bjr  pnrties  who  assiKned  it  to  them.  Both 
Judgments  were  for  damairos  done  to  the  prop- 
erty of  the  plainliffs  therein  by  h  mob  or  riot- 
ous nsspmhla,^c  of  people  in  the  year  1673,  A 
siiLtuie  of  tlie State  made municiiml  corporations 
liable  for  dainngcGtbuscftuseil  within  their  lim- 
its.   R.  H.  of  La,,  1870,  sec,  2453, 

Tlip  Judgments  were  duly  registered  In  the 
ofHcc  of  the  Cumplroller  of  the  city,  pursuant 
lo  the  provisions  of  the  Act  known  as  No.  6  of 
tiie  Kxtra  Session  of  1870,  and  the  present  pro- 
ceeding was  taken  by  the  relators  to  compel  tbe 
aiitlioritics  of  the  city  to  provide  for  their  pay- 
ment. At  the  time  the  injuries  complainwi  of 
were  committed  and  one  of  the  judgments  was 
recovered,  tbe  City  of  New  Orleans  was  author- 
i7.cA  to  levy  and  collect  a  tai  upon  property 
within  its  limits  of  one  dollar  and  seventv-Hve 


187B,  the  power  of  the  city 

property  within  iu  limits  was  furtlier  restricted 

to  ten  mills  on  ttie  dollar  of  the  valuation. 

The  effect  of  this  last  limitation  is  to  prevent 
the  relators,  who  ore  not  alloived  to  issue  exe- 
cutions against  the  city,  from  collecting  their 
juilgmcnis,  as  the  fundsreceivable  from  the  tax 
thus  authorized  to  be  levied  are  exhausted  by 
the  current  expenses  of  the  city,  which  must 
first  be  met 

The  relator  sought  In  the  state  courts  to  com- 
pel a  levy  by  the  city  of  In xes  to  meet  I heir  judg- 
ments at  the  rale  |)ermitled  when  tbe  damages 
were  done  for  which  the  judgments  were  ol>- 
tfincd.  They  contended  that  the  subsequent 
liiiiilation  imposed  upon  its  ^werviobitcd  that 
clause  of  the  Federal  Consiitutlon  which  pro- 
lilhils  n  Slate  from  po.'^ing  a  law  impairing  the 
oMigiition  o[  coDtracts,  and  also  that  clause  of 
thcHihAmendmunt  whirhforbidsa  State  to  de- 
prive any  |iei8on  of  lire,  liberty  or  property  with- 
out due  process  of  law.  The  Supreme  Court  of 
the  8late,  reversing  the  lower  court,  decided 
aguini't  the  relators,  and  tbe  same  contention  is 
renewed  here. 

The  ri^'ht  to  rc-imbursemcnt  for  dumagea 
caused  by  a  mob  or  riotous  assemblage  of  people 

imu.  s. 


is  Dot  founded  upon  aov  contract  between  Ibe 
city  and  tbe  sufferers.  Its  liability  for  the  dam- 
ages is  created  by  a  law  of  the  Legislature,  and 
can  be  withdnwn  or  limited  at  its  pleasure. 
Municipal  corporations  are  instramen  tall  lies  of 
the  State  for  the  convenient  admiuislntion  of 
government  wllbin  their  limits.  They  are  in- 
vested with  authority  to  establish  a  police  to 
guard  a^inst  disturlnmce;  and  it  is  their  duty 
to  exercise  their  authority  so  as  to  prevent  vio- 
lence from  any  cause,  and  particularly  from 
mobs  and  riotous  assemblage.  It  has,  there- 
fore, been  generally  considered  asa  just  burden 
cast  upon  them,  lo  require  them  lo  make  good 
any  loas  suslAined  from  tbe  acts  of  such  assem- 
blies which  they  should  have  repressed.  The 
imposition  has  been  supposed  to  create,  in  the 
holders  of  property  liable  to  taxation  within 
their  limits,  an  interest  to  discourage  and  nre-  [288] 
vent  any  movements  tending  to  sueh  violent 
proceedings.  But,  however  considered,  the  im- 
position is  simply  a  measure  of  legislative  pol- 
icy, in  no  respect  resting  upon  contract,  and  sub- 
ject, like  all  other  measures  of  policy,  to  any 
cliaDge  the  Legislature  may  see  fit  to  make. 
either  in  the  extent  of  tbe  liability  or  in  the 
means  of  its  enforcement  And  its  character  is 
not  at  all  changed  by  the  fact  that  tbe  amount 

tain^  and  establisnod  by  the  judgments  ren- 
dered. Tbe  oblliralion  to  make  indemnity,  cre- 
ated by  the  statute,  has  no  more  element  of  con- 
tract in  it  because  merged  in  the  judgments  than 
it  had  previously.  The  term  "contract "  is  used 
in  the  C-onstilulion  in  its  ordinary  sense,  as  sig- 
nifying the  agreement  of  two  or  more  minds  for 
considerations  proceedingfromone  to  the  other 
todo,  ornot  todo,  cerlainacts.  Mutualasscnt 
to  its  terms  is  of  iu  very  essence. 

A  judgment  fordamagcs.estimated  in  money, 
is  sometimes  called  bv  leit  wrilers  a  specialty 
or  contract  of  recora,  because  it  establishes  ■ 
legal  obligation  to  pay  the  amount  recovered ; 
and,  by  a  fiction  of  law,  a  promise  to  pay  is  im- 
plied where  such  legal  obli^tion  exists.  It  is 
on  this  principle  that  an  action  ex  etmtraetu  will 
lie  upon  a  judgment.  Chit.  Cont.,  Perkina' 
ed..87.  But  this  fiction  cannot  convert  a  trana- 
action  wutiilng  tbe  assent  uf  parties  into  one 
which  necesharily  implies  It.  Judgments  for 
torts  are  usually  tbe  result  of  violent  couteata 
and,  as  observed  by  the  court  below,  are  im- 
posed upon  Ihe  losing  party  by  a  higher  author- 
ity against  bis  will  and  protest  The  prohibi- 
tion of  the  Federal  Constitution  was  intended  to 
secure  the  observance  of  good  faiUi  in  the  stip- 
nlation  of  parties  against  any  state  action. 
Where  a  transaction  is  not  ba.<«d  upon  any  as- 
sent of  parties,  it  cannot  be  said  that  any  faith 
is  pledged  with  respect  to  it;  and  no  cose  arisea 
for  the  operation  ol  the  prohibition.  Garriton 
V,  Nea  York.  Zl  Wall.,  203  [88  U.  8.,  XXIL. 
814].  There  Is,  therefore,  nothing  in  the  lia- 
bilities of  the  city  by  reason  of  which  Uie  rela- 
tors recovered  their  judgments,  that  precluded 
the  State  from  chiinging  the  Uxing  power  of 
thecity.  even  though  the  taxation  be  so  limited 
OS  topostpone  the  payment  of  tbe  judgments. 

The  clause  of  the  141b  Ameudmeut  cited 
is  e<[ually   inoperative  to  restrain   the  action  [MB] 
of  tlip  Slate.     Conceding  that  the  Judgments, 
though   founded    upon   claims  to    indemnity 
for  unlawful  acts  of  motia  or  riotoui  usem- 


ib.Google 


wi 


Sui>REME  CoDitT  or  TBI  Uftmo  Statk 


Uajiea,  ue  propcri?  in  tbe  mum  that  they 
mra  c&pable  of  owncrsbip  and  may  bare  ■  pe- 
cuniai;  value,  tborelatoTa  cannot  be  safd  to  De 
deprived  of  them  so  long  bb  Ibej  continue  an 
exMiug  UabflttT  aealnst  the  city.  Although 
the  preaent  limitation  of  the  laxinr  power  of 
the  city  toty  prevent  the  receipt  ot  nifflclcnt 
fundi  to  p^  tbe  Judgments,  the  I«glBlatare  of 
the  State  nmj,  upon  proper  appeal,  make  otlier 
prorlaioa  for  tneir  ntisfanion.  The  judg- 
ments may  also  perhaps  be  used  by  the  relat- 
ors or  their  assignees  as  oIlKta  to  oetnand*  ot 
the  dty;  at  least  it  is  possible  that  they  may 
heaTutable  in  Torious  ways.  Be  thlaasft  may, 
tbe  rdators  have  no  such  vested  ri^ht  In  the 
taxing  power  of  the  city  as  to  render  its  diminu- 
tion bv  Um  State,  to  a  degree  affecting  the  pres- 
ent collection  of  their  ju^menla,  a  depiivation 
ol  thelrprgpcrty  in  tbe  sense  of  the  constitution- 
si  prohibition.  A  party  cannot  be  said  to  be 
deprived  of  his  properW  ia  a  Judgment  becaoae 
at  the  time  lie  is  unatAe  (o  collect  it 

Tbe  cases,  in  which  we  bsve  held  that  Ibe 
taxing  power  ot  a  muoldpality  contintus,  no^ 
withstanding  a  legislative  Act  of  limitation  or 
repeal,  are  lonnded  upon  contracts;  and  decis- 
ions in  them  do  not  rest  upon  the  piindplo 
tlist  the  par^  affected  in  the  enforcement  of 
his  contract  rights  has  been  thereby  deprived 
of  any  property,  but  upon  tbe  principle  that  tbe 
remedies  f^  the  enforcement  of  his  contracts. 


existing  when  tbey  were  made,  have  been  by 
such  le^lstton  impaired.  The  usual  mode  in 
wlilch  municipal  bodies  meet  their  pecunlaiy 
contracts  is  by  taxation.  And  when,  upon  tbe 
Mtii  that  such  taiBtion  will  be  levied,  ccm- 
tmctfl  have  been  made,  tbe  constitutional  Inhibi- 
tion has  been  lield  to  restrain  Uie  Slate  from  re- 
pealing or  diminiBhinc  the  power  of  the  corpora- 
tion Ko  as  to  deprive  Uie  holder  of  the  contract 
of  all  adequate  and  etScadous  remedy.  As  we 
have  often  said,  the  power  of  taxation  belongs 
exclusivdy  to  (he  Legislative  Department  ot  the 
Oovemment,  and  the  extent  to  which  itsballbe 
delated  to  a  mnnldpel  body  is  a  matter  of  dia- 
cretion;  and  may  be  united  or  revoked,  at  Ibe 
[S80]  [Measure  of  tbe  LegisUture.  But,  as  we  held 
intfo^T.  Iftta  OrtMiM,atOcloberTerm,1880 
[XX^.,  8S5],  and  repeated  In  Louinana  v. 
PiUbttryM  October  Term.  1681  [XXVI.  .1000], 
In  both  cases  by  tbe  unanimous  Judgment  of  ibe 
court,  the  l^slation  in  that  respect  is  subject 
lo  this  qualification,  which  attends  all  state  leg- 
islation, that  it  "Shall  not  conflict  witli  tbe  pro- 
hibitions of  the  Constitution  of  the  United 
Slates  and,  among  other  tbiogs,  shall  not  op- 
erate directly  upon  contracts  ofthe  corporation, 
•0  as  to  impair  their  obligation  t^  abrogating 
or  leneiiing  the  means  of  their  enforcement. 
Legislation  producing  thia  latter  result,  not  in- 
directly as  a  consequence  of  legitimate  mens- 
iires  tukcn.  as  wilt  sometimes  happen,  but  di- 
rectly by  operating  upoa  those  means,  is  pro- 
hibited by  the  Constitution  and  must  be  dis- 
regarded— treated  as  if  never  enacted — by 


been  repeatedly  anoted  by  this  court  when  _. 
tempts  have  been  made  to  limit  the  power  of 
taxation  of  a  municipal  body,  upon  the  faitb  of 
which  contracts  have  been  made,  and  by  means 
ot  wliicli  alone  they  could  be  performed.  •  •  * 
However  great  the  control  of  tlie  Legislature 


over  the  corpoiaUon  wlille  it  la  in  ndstenoe,  h 
must  be  exercised  In  subordination  to  the  piu* 
dple  whidi  secures  the  Invlolalrillty  erf  cok- 

Thls  doctrine  can  have  do  SNiIicatlon  to' 
claims  against  municipal  corporations  founded 
upon  torts  ofthe  characler  mentioned.  Wheth- 
er or  not  the  State,  in  so  limiting  the  power  of 
tbe  dty  (o  rslse  funds  by  Uxatioo  that  ft  canmA 
satisfy  all  dalms  against  h  recognized  t^  law, 
thou^  not  resting  upon  contract,  doai  a  wrtrng 
to  tbe  relators,  whkh  a  wise  poUi^  and  a  Just 
sense  of  public  honor  should  not  sanction,  ia 
not  a  question  upon  which  this  court  can  pass. 
If  the  action  of  tbe  Sute  does  not  fall  withtn 
any  prohibition  ot  the  Federal  Couatitudon,  H 
lies  beyond  the  reach  of  onr  authority. 

The  question  of  tbe  effect  of  legislation  upon 
tbe  means  of  enforcing  an  ordlnaij  Judgment 


of  damages  for  a  tort,  rendered  against  the  per- 
son committing  it,  in  favor  of  the  person  in- 
jured, may  inv^ve  other  considerations,  and  is 


d  by  thee 


J*i4(pitent 

Jfr.  i/tMttcMBntdlert 

I  concur  in  the  Judgment  In  this  case,  on  [Seil 
the  special  ground  that  remedies  against  mu- 
nidpal  bodies  for  damages  caused  by  mobs, 
or  other  violators  of  law,  unconnected  with 
the  munidpal  government,  are  pundy  mat- 
ters of  legislative  policy,  depending  on  posi- 
tive law,  which  mar  at  any  time  be  repealed  at 
modified,  either  before  or  after  the  damage  baa 
occurred,  and  the  repeal  of  which  cansea  tbe 
remedy  to  cease.  In  giving  or  withbcdding 
remedies  of  this  kind,  it  is  simply  a  question 
whether  the  public  shall  or  shall  not  Indcmni- 
fy  those  who  sustain  losses  from  the  unlawful 
acts  or  combinations  of  Individuals;  and  wheth- 
er it  shall  or  shall  not  do  so,  is  a  matter  ot  \eK- 
iduive  discretion:  Just  as  it  is,  wbetber  tbe  pub- 
lic shall  or  shall  not  indemnify  those  who 
BufferloBsesatthebendaof  a  public  enemy,  or 
from  intestine  commotions  or  rebdlion.  And. 
as  the  Judgments  in  the  present  case  wer» 
founded  upon  a  law  giving  this  kind  of  remedy. 
I  agree  with  tbe  court,  that  any  reitrdnt  of  tax- 
ation which  may  affect  tbe  means  of  enfordng 
them  Is  within  the  consUtutional  power  of  tho 
Legislature.  Until  therlnim  Is  reduced  to  pos- 
session, it  Is  subject  to  legislative  regulation. 
But  an  ordinary  Judgment  of  damages  for  a 
lort.  rendered  against  lie  person  committing  it, 
in  favor  of  the  person- injured,  stands  upon  u 
very  different  fooling.  Such  a  Judgment  ia 
founded  upon  an  absolute  right,  and  Is  asmucli 
an  article  of  properly  as  anything  else  that  a, 
party  owns;  and  the  Legislature  can  no  more  vi- 
olate It  without  due  process  of  law,  than  it  can 
any  other  property.  To  abrogate  the  remedy 
for  enforcing  it,  and  to  give  no  other  adequate 
remedy  in  its  stead,  is  to  deprive  tbe  owner  of  his 
propcrlT-wilbin  the  meaningof  the  14Ui  Amend- 
ment. Thereinedyforenfordoga  Judgment  la 
the  life  of  Ibe  judgment,  just  asmuch  as  tbe  rem- 
edy for  enforcing  a  contract  is  the  life  ot  the  con- 
tract. Whilst  the  original  Constitution  protected 
only  con  tisctsf  com  beingimp^red  by  state  laws, 
tbe  14th  Amendment  protects  every  spedes  of 


I  regard  It  important  clearly  to  distinguish  be- 
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npoa  Iba  «bso)uta  rigbA  of  the  par^. 

JuDM  H.  Mogeniwr.  Clerk,  Sup.  Oaurt,  H.  B. 

[BBS]   JA-,  jtt,)^  Harlm*.  dlMentlnff; 

B*  Uie  CoDiUtutloii  of  Loufsian*  wloplcd  fn 
ISn,  and  whloh  went  loto  effect  Jannair  1, 
1880,  It  ti  dedued,  "No  puidi  or  munidiwi 
tax,  for  all  parpoHB  whatcrer,  abtU  exceed  ten 
ibe  dollar  of  TClnaHoD." 

a  heJd  by  pl^ 

_  if  NewOneana  were  rendered 
ud  became  flnal  long  before  the  adoption  of 
that  coiutltatloiul  providoD.  At  the  time  of 
theb  lendltlon,  tbe  law  forbade  execution 
ftgalnat  the  detendnnt.  bnt  tbe  city  had  the 
power  and  was  under  a  duty,  whloh  tbe  couria 
Gonld  compel  It  to  discbarge,  to  Include  in  Ita 
budget  or  anonal  eatlmale  for  contingent  n- 
penaes,  a  aum  sulBcient  to  pay  tbeae  Jndg- 
menta.  At  that  Hme,  alao,  tbe  rate  of  taxation 
pnactibed  by  law  wai  ample  to  enable  the  d^ 
to  meet  all  auch  obUgUtont.  Bat  If  theHmfla- 
tion  upon  taxation  Impoaed  \n  Uie  Stale  Con- 
stitution he  applied  to  the  ludgmenta  in  quea- 
tion,  then,  it  u  oonceded.  the  nty  cannot  ralae 
more  money  than  will  be  Tequired  to  meet  tbe 
ordinary  and  neceaKiy  expeiwea  of  municipal 
artminialjation.  Conaequently,  under  tbe  limit 
of  ten  milla  oa  Uie  dollar  of  valuation,  the 
Judgroenta  of  pldntiSi  become  as  valuelesa  as 
they  would  be  had  the  Slate  Consttlutlon,  in 
terios,  forbidden  the  city  from  paying  Ibem. 

1.  Are  the  Jndgmenta  in  question  contraciat 


"Contmcis  are  of  three  Modi:  rimple  con- 
tracts, contracts  by  specialty,  and  contracts  of 
record.  A  Judgment  ia  a  contract  of  the  hlrii- 
est  nature  luiown  to  the  law.  *  *  *  The 
cause  or  conridention  of  tlie  judgment  Is  of  no 
possible  Importance;  that  Is  merged  In  the 
judgment  When  recovered,  the  Judgment 
Mands  as  a  conolwdra  declaration  that  the 
plaintiff  therein  Esentitled  to  the  sum  of  money 
recovered.  No  matter  what  may  have  been 
the  original  caose  of  action,  the  ^dgment  for- 
ever settles  tbe  plaintiff's  claim  and  the  de- 
fendant's assent  thereto;  this  assent  may  have 
been  reloctant,  but  In  law  it  Is  an  assent,  sod 
the  defendant  is  estopped  by  the  Judgment  to 
dissent.  Forever  thereafter,  any  claim  on  the 
[SB91  lodgment  is  setting  up  a  cause  of  action  on 
contract" 

BlackslonesavB  that  "When  anyspeciUcsum 
Is  wljudged  to  be  due  from  the  defendant  to 
the  plnlntifT  on  an  action  or  suit  at  law,  this  is 
a  contract  of  the  highest  nature,  being  cstah- 
li^edbythesentenceof  acourtof  Judicature." 
L,469.  Chit ty  enumerates  jud^en la  among 


have  been  promulgated  by,or  are  founded  upon, 
the  authority  and  have  received  the  sanction 
of,  a  court  of  i^cord."  Chltty,  Contracts,  8. 
Ah  action  in  form  as  e»nlnWu  will  lie  on  a 
iudgpieut  of  a  court  of  ncord,  because  the  law 
implies  a  conlract  to  pay  it  from  tbe  fact  of 
there  being  a  legal  oulgatioo  to  do  so,  "al- 
109  U.S. 


though,"  says  Chit^,  "  tlu  transaction  In  «> 
orisln  waa  totally  unconnected  with  contract, 
and  there  hasbeen  no  promise  tnAwt"  /if.,  97. 

It  seems  to  me  that  these  Judgments  m  oon- 
tracts,  within  any  reasonable  interpretatloD  of 
thecontraot  clause  of  the  National  Constltutton. 
It  can  hardly  be  that  the  f  mmerairf  that  fnstm* 
ment  attacbed  teea  conasqnence  to  contracts  of 
raoord  than  to  dmide  contracts.  If  this  view 
be  correct,  then  the  wltbdrawal  from  the  Oily 
of  New  <MeaiM  of  the  authorl^  wUch  It  pa«- 
seased  when  they  were  rendered,  to  levy  taxes 
sufRdent  for  their  payment  Impairvd  the  oMt- 
gatkm  of  the  contracts  svideaced  by  tboso 
judgments. 

B.  Bnt  if  this  view  be  erraieous.  It  seems 
quite  clear  that  the  State  Constitution  of  t87U 
cannot  be  applied  to  these  judgments  without 
bringing  H  inio  conOlct  with  that  jwovi^n  of 
the  Coutltntlon,  which  declares  that  no  State 
shall  deivlve  any  person  of  proper^  wltbotit 
due  process  of  law.  That  these  Judpnents  ere 
property  within  the  meanine  of  the  Constitu- 
tion cannot.  It  seems  to  me,  be  doubted.  They 
are  none  the  leas  property  becattse  the  orl^nal 
cause  of  sclioo  did  not  arise  out  of  contract,  in 
the  literal  DMnningotthatword,  but  rests  upon 
a  statute  making  mnnlcipd  o " — "-•-'- 


atute  making  mnnlcipd  corporations  liable 
proper^  deatroyed  by  a  mob.    If  a  4'>dg' 
It  giving  damages  for  such  a  tort  is  not  a 
contract  wltidn  the  meaning  of  Uie  Constitution , 
it  is.  nevertbeleas,  ptoper^,  of  whkh  the  ownci  [S041 


mM' not  be  deprived  without  due processof  law. 
Its  value  as  property  depends  In  every  legnl 
upon  the  i«m«dies  which  the  law  gives  lo 


enforce  lis  collection.  To  withhold  fivm  the 
ciliten  who  has  a  Judgment  for  mooOT,  the  Ju- 
dicial r -      ■       ' -'  -     - 


I  of  enfon^ng  its  collection;  or. 


va>..is 


le  authority  tt 


aa  proper^.    .,. 

Wall.,  166,  Uils oonrtlii 
the  meaning  of  that  proviston  in  the  Constitn- 
tiona  of  the  several  States  which  fOritids  pri- 
vate propertv  from  baiiig  taken  for  puulc 
purposes  wilbont  Just  compensation  iherefoT. 
Under  the  authnl^  of  SUtntes  of  Wiaoonsin. 
certain  dams  were  constructed  across  a  public 
navigable  stream  of  that  State.  The  dams  ao 
oonstmctcd  caused  the  water*  to  overflow  the 
land  of  a  dtlieo,  resulUng  in  the  almost  com- 
plete destruction  of  Its  value.  The  argument  was 
there  made  that  the  land  waa  not  taktK  within 
the  meaning  of  the  Consttintion,  and  that  the 
damage  was  only  the  consequsntial  result  of 
such  use  of  a  navigable  straam  as  the  govern- 
ment had  a  right  to  make  for  tbe  purposea  of 
navigation.  But  touching  that  sn^esUoD.Uits 
court  said: 

"  It  would  be  a  very  curioua  and  unsatiafnc- 
torv  result  ifioconRtniin^aprovidonof  conatl- 
tutlonal  law,  always  uoderatood  to  have  been 
adopted  for  protecnon  and  security  to  the  rights 
of  die  individual  as  against  tbe  government,  and 
which  has  received  the  commendation  of  ju- 
rists, statesmen  and  comuenlamra  as  pladng 
the  Just  prindples  of  tbe  common  law  on  that 
-"""«t  beyond  the  power  of  ordlnarv  l^lsln- 
[o  change  or  control  them.  It  shan  beheld 
that  if  ilie  government  refraini  from  the  abso- 
lute con  version  of  real  property  to  the  use*  of 


ib.Googlc 


BUPSBMK  COOET  OF  THK  UxtlXD  BtATEa, 


the  public.  U  CRD  destroy  Its  value  entirely;  can ' 
infiici  irrcpamlile  and  pcnnaDent  injury  to  any 
extent:  ""lo.  In  effect,  sul)jecti(  in  total  destruc- 
tion without  makiug  any  compeaBatioD,  bc- 
oiuxe  in  tlic  narrowest  sense  of  tlmt  word,  it  is 
not  Uiien  lor  the  public  use.  Such  a  construe- 
tioQ  would  pervert  tbe  const  itiitinniil  provision 
Inlo  a  restriction  upon  tbe  rigbts  of  tbe  citizen 
OS  tliose  rights  stood  tit  ttie  common  law,  inatead 
of  tlie  govemtnent,  and  make  it  an  authority  for 
logsi  invusion  of  private  lipiitB  under  tLe  pretext  of 
tbe  public  good,  wbicb  had  no  warrant  in  tbe 
jiws  or  practice  of  our  ancestors.' 
These  principlea  of  constituliooal 


.  _  ._j  property  .. 
"taken,"  within  the  meaning  of  the  ConatitU' 
tioQ,  when  its  value  is  destroyed  or  permanent- 
ly impaired  through  tbe  act  of  tbe  government. 
or  by  the  acts  of  others  nndcr  the  sanction  or 
authority  of  lheBovemment.it  wnuldscem  that 
the  citizen  holding  a  judgment  for  monvy 
Against  a  munictpar  corporation — which  judg- 
ment is  capable  of  enforcement  by  Judicial  pro- 
<VM)ingsat  thelimeof  itsrcudition — is  deprived 
nf  his  property  without  due  process  of  law,  if 
file  estate,  by  a  subsequent  law,  so  reduces  llie 
rale  of  laxalion  as  to  make  It  impossible  for  ibc 
n)n>opition  to  satisfy  such  Judgment.  Since 
tlic  valucof  tbejudgmenl.  as  property,  deiiends 
necessarily  upon  the  remedies  given  for  ils  c~ 
fonrement,  the  witlidrawal  of  all  remedies  for 
iniforcuDieDl.  and  cotapcUing  the  owner  lo  rely 
cxcbisively  upon  the  generosity  of  the  Juiig- 
iiii'iit  debtor,  is.  I  submit,  to  deprive  the  owner 
«f  his  [tropcrty. 

Hut  )t  ia  said  that  tlK  plaintiffs  arc  not  de- 
prived of  their  judgments,  so  long  as  tliey  COU' 
linun  to  tieo^iisling  liahililies  against  ttic  city, 
Sly  answer  is,  ibiit  such  liability  upon  the  ptrt 
of  the  city  ia  of  no  consequence,  unless,  when 
'   refused.  It  canW  enforcol  by  legal 


Oct.  Txvh, 

as  lo  deprive  it  altogether  of  the  power  to  pay 

valid  judgments  against  ft,  which  at  Um  time 
of  tlieir  rendition,  and  under  the  rale  of  Iaib- 
tion  which  then  obtained,  were  collectible 
through  judicial  proceedings. 

It  ia  further  said  that  these  judgments  raa^ 

■^o,  "pcrh!^,"be  usedby  iherdnlotsortbeii 

aasignees  as  offsets  lo  demands  of  the  city.  My 

is.  that  the  city  may  never  haveauchdc- 

The  possibility  that  it  may  have  ought 
xintrol  the  determination  of  this  case,  in- 
volving, Isubmit,  a  prescnldepriVBlion  of  prop- 
erty, without  due  proceas  of  taw. 
In  this  case,  before  the  adoption  of  the  Con- 
itulion  of  1879-80,  before  even  the  Convention 
that  flamed  it  met,  tbe  pbinlifls  had  obtained, 
in  tbe  inferior  stst«  court,  a  linal  order  in  • 
mandamv*  suit,  retjulring  tbe  City  of  New  Or- 
leans lo  include  in  its  next  budget  or  slalemenl 
of  liabilities  and  in  succeeding  bud^ti.  until 
they  were  paid,  the  amounts  of  exi.iting  judg- 
ments agiunst  it,  including  those  held  by  plaiul- 
ilTs,  and  to  levy  a  lax  to  tbe  extent  of  $1.75  on 
every  (lOOof  valuation  lomeet  them.  This  judg' 
mem  in  the  mandamtu  suit  was  in  accordance 
nitb  tbe  law  of  the.  State  as  it  then  was.  I'lninl- 
iiTs.by  tbe  appliCHlionotlbeconstiluIional  limit- 
ation upon  municipal  \xxaXioD, ailiipUd after ren- 
Jiliono/JutlgineiUin  iJiemandamuiMuil.tntbut 
deprived  nolonly  of  the  benvtit  of  that  judgmeur 
hut  of  all  power  to  enforce  the  collection  of  the 
original  judgments,  in  tli"  only  way  ibcv  can 
be  enfoi-ccd  oT  he  made  of  any  value.     If  Xliit 


ccive  of  a  case  involving  sucb  a  deprivatioa. 
True  copy.  Tt-nu 

Jamce  U.  McKenner,  Qerk,  Sup.  Court,  C.  8. 

Clted-lU  n.  S..  nO;  98  N.T.,491 1  il  Am.  Bep..M 


payment  u 
proceeding 

notbecollL ..    __ 

ly's  farm  was,  when  covered  by  water  to  such 
an  extent  tliat  it  c<>ukl  not  be  used  for  any  o( 
the  purposes  for  which  land  is  desired. 

It  is  also  said  by  my  brethren  tliat  plaintiffs 
are  not  deprived  of  their  property  in  those  judg- 
ments, because  at  tbe  time  thev  are  unable  to 
collect  them.  NoStatesball  "deprive  any  per- 
•on  of  life,  liberty  or  property  without  due 
process  of  law."  is  the  mandate  of  the  Consli- 
tulion.  Could  a  state  law  depriving  a  person 
of  bis  liberty  be  sustained  upon  ihe  ground  that 
such  deprivation  was  onlv  toratlmeJ  Pum- 
pelly's  land  was  adjudged  to  have  been  lakta 
within   the   tncnning  of  the  Constltutioi 

though  itwaspnssibTetbui,  at  some  future 

12961  t''c '■""^  constructed  under  the  aiiilioilty  of 
the  State  miftlit  be  abandoned,  or  might  givp 
w,iy.  causing  tbe  waters  lo  relire  within  tlioi 
original  limiw,  and  thereby  enabling  the  owner 
lo  re-occupy  his  farm.  It  is  barely  possible  that 
(be  peopif  of  I^iuisiana  mav,  at  some  future 
lieriod  in  their  history,  amend  her  ConBlilulion, 
so  as  to  permit  the  City  of  New  Orleans  lo  levy 
taxes  aulHcient  lo  meet  ils  indebtedness,  as  es- 
tablished by  tbe  Judicial  tribunals  of  that  Htate. 
But  such  s  possibility  cannot  properly  be  rec- 
ognized as  an  element  in  Ihe  legal  Inquiry 
wiiPihcr  the  State  may  so  reduce  the  mte  of 
taxation  by  one  of  its  municipal  corporation*. 


WILLIAM  C.  WAL8H,  Commissioner  of  th(  [M7] 
Qencral  Land-OOlce  of  lie  State  of  Texas, 
Appl., 

e. 
WILLIAM  PRESTON. 

WILLIAM  PRESTON.  Appt.. 


(Sea  B.  CL,  Reporter^  ed.,  nT-329.) 


in-rfuiis,  wlileli  lias  tbe  cllin:t  tu  cmbarms*  ■>_ 

•)u«  people  who  b»ve  liail  no  aupurtunlty  in  Iw 
liiiird,  anil  Ho  the  hand*  of  a  state  In  dcidliic 
with  lis  public  laniU,  Ina  lult  towlilvhit  Ik  ni>t« 
pnrtT.  will  tie  nt  oalile  wbere  the  time  of  the  Tier- 
lomianoe  of  tbe  oontract  baa  explrotl  for  numr 

Z.  Thefnllureon  thepart  of  tbe  party  applj-1n« 
for  upeclOc  perfomiBnce  lo  porfonn  his  own  ptirt  oi 
a  contiaoC  wboUv  eiecutnrr,  or  to  ibow  bdjt  gulQ. 
clent  reason  for  tlie  failure,  is  (trouod  to  ref  uw  re- 
lief and  turn  tbe  piirty  over  to  bis  actlcin  at  law, 
partlcularlr  wbeKtherlcbuof  tbird  partlw  bi 


[Nm 


10»  u.  s. 
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Waus  t.  Psmoir. 


Argvtd  Mar.lS,  U.ISSS.  DeeiMJrop.  19, 083. 

CROSS  appeals  from  tbe  Qrcnlt  Coort  ol  the 
United  SUttfl  (or  the  Westeni  District  of 
Texu. 

Tbe  htBtoi7  and  facta  of  the  case  fully  ap- 
pear In  Uie  DplaioD  of  tbe  court. 

Bee,  alao,  the  report  of  tbe  opinion  of  Mr, 
JvttfMWoode,  drcultJudseinthlacaaB.  Ban- 
«oek  V.  WalA,  8  Woods,  8S1. 

Mmm.  JFoBn  Maaon  Brown,  0«orn  H. 
IlKrie  and  William  Prttton,  for  comptunant: 

The  Mercer  Colony  conttxct  of  January  2B, 
lB44,waa  QuconatUutional  and  void. 

1  Faich.  Dig. ,  Tex.  Stat ,  156, 284, 2Sfi  \  MA- 
ttm  ▼.  CM,  31  Tex.,  (88;  .Oym  ▼.  Bbirlti/,  S8 
'ftx.,4M. 

That  contract  was  a  "  contract"  in  the  con- 
stitutional aenae,  which  could  not  be  subee- 
ipiently  impaired  by  Texaa. 

Or«tn  Y.  Biddtt,  8  Wbest.,  >>,  uut..»~»  .. 
.PTinn, SI  Tex.,  Tie,  8 Opa.  Atty-Oen.,  680i fToK 
T.  nueoniin,  108  U.  8.,  6  (XXVL,  802). 

That  contract  by  ita  tertne  created  and  made 
•  "  reservation"  of  the  lands  within  "Mercer's 
0>1oDy;"  and  the  State  and  Ita  offlcen  were 
tliereby  forbidden  to  mhoequently  convey  thoae 
lands  to  others. 

MtlUm  V.  CbM,21  Tex.  ,648;  WOeoK  t.  Jodeton. 
ISPet.,498:  lMiTtntairOiv.B.B.  a>.,mU.B., 
741  fXXin.,  887);  Stato  v.  Bdttdaiier.  7  Tex., 
108;  ifinwirfJT.TFA«<fer,28Tei.,T;;  Wwfarv. 
j4M«d,24Tex.,lB4;J<>AnJemT.7btM{«v,18WB]l., 

«  (SOU.  8.,  XX.,  487);   V/irth  -   " "■ 

U.  S.  131(XXV.,e7). 

It  was  a  grant,  inpratmit,  creating  a  Tested 
Interest,  aaln  caaea  of  railroad  grants  of  alter- 
nate sections  on  such  roads  as  may  be  thereaft- 
«r  built,  under  wbicb  "the  title  paaeea  to  the 
acctlons  to  be  afl«rwards  located." 

iultnlierg  t.  Harriman,  31  Wall.,  60  (88 


Wall.,a88(77D.8..XIX.,M2);fl.Ra.T.F.a, 
m  U.S.,741  (XXIII.,  681>:  Jft.il.  J?.Ci>.T.  Km. 
II.R.  a>.,»7U.S.,407(XXIV..1097);ifaiiway 
<S>.T..^«ino,flBU.8.,475(XXV.,443)i  Weodx. 
.P.  fl.CV).,104U.8.,883(XXVI.,778);  Grfawtf 
V.  B.  R.  Co.,  103  U.  8.,  743  (XXVL,  408). 

A  grant  of  a  smaller  portion  out  of  a  larger 
^ipscnbed  boundiiry  ia  valid  and  operatea  to 
create  a  Tested  esinie. 

J/^^ntant  y.  V,  H.  (*vpra);  Emubg  y.  U.  B. 
{impm). 

This  dutr  of  tbe  liand  Commiseloner  is  a 
miaigterial  duty, which  can  be  enforced  by  tnon- 
dainvt, 

1  PoBcb.  Dig.  Stnt., art.  1407;  Tex.  Oen.  BtaL 
<1870),  art.  Il%.dause  18;  U.  8.  t.  Sehurt,  loa 
U.  S.,  879  (XXVI.,  167);  Land  Gmr.  y.  Bea, 
DaU.  Dec.,  866;  Land  Comr.  r.  Smith,  6  Tex., 
•471;  H.  R.  Co.  t.  Land  Oomr.fiR  Tex.,384;  Da- 
tUY.  ffniy,16Wall.,20e{S8U.S.,XXI.,447). 

And  it  con,  In  a  cnse  like  this,  also  be  enforced 
by  a  mandatory  injunction,  prohibiting  and  en- 
joining the  respondent  Walsh  from  further 
wltfaholdinr  from  com^ilalnant  the  land  certifi- 
cates to  which  he  Is  entitled. 


Relief,  by  compelling  llie  Land  Comniiuioner 
to  do  his  duty  by  issuing  the  land  certlflcates  to  I 
complainant,  can  be  given  without  the  Stale  of  I 
109  U.  &  U  S.,  Boos  S7. 


Tent  bdBg  a  por^  to  Uie  record.  Tbe  cotirt 
will  act  cnlbeeqaltobterighta  when  the  truatM 
of  tbe  l^al  Htle  cannot  be  made  a  p^tr. 

Peny,  Tnuta,  aec.  878;  Wkatlq/Y.  WhaOqi,  1 
Tern.,  487;  BeaAY.  Ptreieat,  1  F.  Wma.,  684; 
AU^Otn.  T.  BOott  eUbstf,*  Mod.,  4W;  (Morn 
T.  Bimk,  B  Wheat,  788; itee&T.  Oragitupra). 

The  proceeding  against  respondent  Walsh  fi 
not  agwnst  the  State;  and  it  la  within  tbe  pow- 
er and  Jurifldlction  of  the  conrt  to  make  him  is- 
flue  to  (he  complainant^  lud  certiflcBlea  and 
patents  to  which  complainant  Is  entitled,  and 
which  it  is  bla  duty  to  isaue; 

Otbom  Y.  Bank  (rami};  Davit  Y.  Orap  (m- 

r);  Board  of  LiguidatimY.  MeOomb,  9SU. 
S81  (XXm.,  e2n;  ArUnston  0am  {ante, 
171);  Tex.  GeaStata.  (1879),  art.  8898;  XouM- 
ana  t.  Jvma  {aRte,44ff). 

Mmn.  A.  J.  Pc«ler  and  B.  &  Fiiimr,  tat 
defendant 

Mr.  JvjMea  HlUar  deliTered  the  opinion  of 
tbe  court; 

These  casea,  as  they  stand  on  onrdo^M,  are 
eroaa  amiealB  from  the  decree  of  tiie  Circuit 
Court  (tf  tbe  United  States  for  tbe  Western  Dis- 
trict of  Texas,  In  a  suit  wherehi  William  Pres- 
ton was  plaintiff,  and  WUUam  C.  Walsh.  In  hia 
character  of  ConuntadoDer  of  Uw  Oenenl  Land- 
Office  of  the  Stale  of  Texas,  was  defendant. 

The  anil  was  commenced  origlnaily  by  George 
Hancock,  a  ddien  of  Kentucky,  by  a  bin  Li 
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tuted  for  Grooa  as  his  snccessor  in  office.  Tba 
original  bill  la  long,  and  after  Preston  became 
pUntlff  he  filed  a  very  foil  amended  bill. 

To  these  tbe  defendant  demurred  and  tbe  de- 
mnrrera  being  overruled,  the  defendant  Walsh 
flled  bis  plea  in  bar  and  hit  answw,  under  oath, 
to  wbicb  there  was  a  replication. 

The  bill  Is  founded  on  a  colonization  contract 
between  the  State  of  Texas  and  Charica  Fenton 
Mrrcer,  a  class  >A  contracts  well  known  to  the 
history  of  Mexico,  resting  on  a  poIicT  whkh 
was  continued  by  T  ucas  after  scparanon  from 
that  gOTemment. 

Tlie  contract  on  which  the  present  suit  Is 
brought  is  dated  January  SB,  1844.  and  ia  signud 
by  8am.  Houston,  President  of  Texas,  and 
Cniartee  F.  Mercer,  for  himself  and  such  asso- 
ciates as  he  may  chouse,  and  ia  attested  by  An- 
son Jonea,  Secretary  of  Slate. 

In  making  tliia  contract  tbe  I^wident  acted 


the  authori^  thereby  givoi  to  tbe  President  to 
enter  Into  a  omtnct  with  W.  S.  Feleca  and 
othera  to  Introduce  colon  tals.upon  certain  terms 
therein  expressed  and  set  forth,  be,  and  the  same 
are  hereby,  extended  to  such  other  companT  or 
companies  which  mar  be  organized  lor  lika 
purposes,  ai  the  Pre^dent  in  hit  Judgment  may 
approve. 

' '  S.  That  all  the  rights  accruing  to  said  com- 
panT  by  tlie  provislona  of  said  AO,  and  all  tbe 
duties,  obligationa  and  conditions  impoaed  hj 
the  same  upon  tlie  said  W.  S.  Petenandhlaat- 
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■odatM,  be  and  llw  Mine  ore  benibj  extended 
to  Ridi  otber  compuiiea  u  may  be  orgatified 
under  tbe  proviitone  of  this  Act " 

To  the  Act  of  1841,  therefore,  are  we  to  look 
for  Ilia  kind  of  contract  which  the  Piealdent  of 
Tezaa  could  make  in  ISU  with  Hercer  and  bla 
■Modatei;  for  thoo^  a  Joint  Reaolutitm  of  the 
Coagreea,  dated  Jannai^  It,  1848,  la  relied  on 
as  Introducing  aome  modiOcaUon  of  the  Act  of 
1841 ,  that  Keaolutioii  teema  caref  uU;  limited  In 
Ita  operation  to  coDtracta  alreadr  in  eziatence, 
and  does  not  aOec(  the  power  of  the  Preaident 
in  any  contract  he  may  make  with  otber  parUea. 

It  ii  true,  th<8  Jdnt  Beaoluthnauthoiizeaan 
exlentlon  of  the  period  within  whi^  the  con- 
tiacta,  to  which  It  qtedflcally  refer*  b;  name, 
may  be  performed,  from  three  year*  to  five 
yean  and  the  contract  in  Mercer's  caae  allowed 
Bve  years,  when  the  Act  of  1841  required  per- 
formance within  three  years;  but  no  point  la 
raised  that  the  Hercer  contract  fa,  for  tbat  rea- 
aon,  void,  and  we  are  not  call^  on  to  declare 
the  effect  of  thla  departure  from  the  Act  ed  1841 
IntfalB  caae. 

Tbla  Bxreement  fa  in  conformity  with  the 
Act  of  1841  anthorizlng  the  contract  with  W. 
S.  Peters  and  hi*  umociMet,  ud  oa  a  mbatan- 
tlal  BuouDaiy  of  the  material  parta  of  the  Mercer 
ocmtract,  except  the  location  of  the  land  and 
the  namea  of  the  paniea,  that  atatnte  fa  given 

]  The  first  three  sections  of  the  Act  relate 
the  ri^fa  conferred  on  all  immigranta  to  tl 
State. 

Section  4  enacts  that  the  president  of  the  Re- 
public be  and  he  is  hereby  authorized  to  make 
a  contract  with  W.  S.  Peters,  Daniel  B.  Curoll 
and  others,  naming  Ihem,  collectively,  for  the 
purpose  of  colonMng  and  settling  a  portion  of 
the  vacant  and  unappropriated  luida  of  the  re- 
iniblic,  on  the  following  cooditioDa,  to  wit: 
'' Tbe  said  contractori  on  their  part  agree  to  in- 
troduce a  number  of  familiee,  to  be  spedfled  in 
the  Gontrsct,  within  three  ran  from  the  date 
of  the  contract;  AveMlNl.'nieyabali  commence 
the  settlement  within  one  year  from  the  date  of 
aald  contract," 

It  then  pioceeda: 

"Art.  aXW.  (S)  Be  it  /urOtr  encuM,  That 
the  said  contract  shall  be  drawn  np  by  the  Sec- 
retary of  State,  aettlng  forth  aoch  regulaUoni 
and  stjpalatlone  as  ahall  not  be  contrarr  to  the 
general  prtndplee  of  tbU  law  and  theOonstltu- 
Son;  which  contract  (hall  be  rigned  by  the 
Frcaidentand  the  perty  or  partiea,  and  attested 
by  the  SecretaiT  of  State,  who  wiU  alao  pre- 
•erre  a  copy  In  hi*  department 

Art.  solo.  mBiaftirtktrmaetei.'Thtaie 
preddent  shall  deelgnate  certain  boundaries,  to 
be  abore  the  llmita  of  the  present  settlements, 
within  which  the  emigrants  under  the  said  con- 
tract must  reside;  Awefdad,  Amcmw,  That  all 
kgal  granto  and  nirnyethat  mav  have  been  lo- 
cated wltblD  the  boundariea,  so  designated  pre- 
Tioualy  to  the  date  of  said  conliaet.  ahall  be  re- 
jected; and  any  locaUom  or  nirveya  made  by 
the  conUacton  or  their  emigrants  on  auch  grant* 


and  twen^  acres  to  a  single  man  orar  the  agi 
of  seventeen  years. 

Art.  aOlS.  (8)  A  it  furOiBr  maeUd,  That 
no  Individual  contract  made  between  any  coo- 
tractor  and  the  families  or  single  persons  whid 
he  may  introduce,  tor  a  portion  of  the  land  ic 


transporlatloo,  removal  or  otherwise,  ahall  be 
binding,  if  such  contract  embrace  more  than 
one  half  of  the  land  which  he,  she,  or  tbev 
maybe  entitled  to  under  this  Uw  ;  nor  ahall 
any  contract  act  as  a  lien  on  any  larger  portion 
of  such  land ;  nor  ahall  any  emipvit  be  en- 
titled to  any  land,  or  receive  a  tiUe  for  such 
land,  until  such  person  or  persons  dkall  have 
built  a  good  end  comfortable  cabin  upon  it, 
and  ahalTke^  in  cultivation,  and  under  good 
fence,  at  least  fifteen  acrea  on  the  tract  which 
he  may  have  received. 

Art  3018.  (0)  A  it  Jktrtktr  mtaeled.  That 
all  the  expense*  atteodlng  the  selection  of  the 
land,  surveying,  title,  and  other  fees,  shall  be 
paid  by  the  contractor  to  the  persons  respect- 
ively authorized  to  receive  them  ;  i^onibif, 
imeeBer,  That  this  proviso  shall  not  release 
the  colonist  from  the  obligation  of  remunerat- 
ing the  conlracCor  In  tho  amount  of  all  such 
feea,  so  soon  as  it  can  be  done,  without  a  sale 
of  their  land;  JndfurtiM;  The  President  mar 
donate  to  every  settlement  of  one  hundrea 
families,  made  under  tbeprovfaions  of  this  Act. 
one  section  of  six  hundred  and  forty  acrea  of 
land,  to  aid  and  asafat  the  settlement  in  the 
erection  of  a  building  for  religious  public  wor- 
ship. 

Art.  e014.  (10)  Be  it  furaier  eitaeted.  That 
the  Preaident  maV  allow  Uie  contractors  a  com- 
pensation for  tfaw  services,  and  in  recompense 
of  tlieir  labor  and  expenae  attendant  on  the  in- 
troduction and  settlement  ot  thefkmlliea  intro- 
duced by  him,  ten  sections  for  every  hundred 
families  :  and  in  the  same  ratio  of  half  sections 
for  every  hundred  single  men  Introduced  and 
settied ;  it  being  understood  that  no  tractionat 
number  leas  than  one  hundred  will  be  allowed 
any  premium. 

Art  SOIS.  (11)  Bt  it  fitrAtr  tnaeUd,  That 
the  premium  lands  must  be  selected  from  the 
vacant  lands  within  the  territorial  limits  de- 
fined In  the  contract ;  andJWIher,  all  fees  In- 
cidental to  the  iaaue  of  patent*  for  Innds  ac- 
quired under  the  provfaions  of  this  law,  shall 
be  paid  to  the  Commissioner  of  the  G^nend 
Land-Offlce,  for  the  use  and  benefit  of  Uie  pub- 
lic treasury. 

Art  2016.  (13)  Be  it  turner  auieted.  That 
a  failure  on  tbe  part  of  the  coDtractora,  and  a 
forfeiture  of  their  contract,  ahall  not  be  preju- 
dicial to  the  right*  of  such  families  and  single 
peraonsas  they  may  introduce;  who  shall  lie 
entitled  to  their  reepective  quota*  of  land, 
agreeable  to  the  provfaion*  of  thfa  law. 

Art   aOlT  (1^  Be  it  further  enacltd.  That  rMg] 

0  nMktrttj*rnpa  ■hall   tw    twiitIiwT   in  TiHW  nn*    '^ 


of  one  year,  from  Uie  dale  of  the  contract, 
under  the  penal^  of  a  forfeiture  of  the  aome : 
and  it  shall  be  tbe  dutv  of  the  Secretary  of 
State  forthwith,  after  the  expiration  of  auch 
term,  and  fulure  on  the  part  of  the  contractor* 
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to  comply  wltli  thti  pTOTlilon,  to  publUb  and 
declBre  said  forfeiture ;  unless  the  Prealdeat. 
for  good  and  lufllcleDt  reasona,  shBll  extend 
the  term  alxmoDilia,  wbtch  be  ckh  do ;  and  all 
■Dbatitutlona  of  tamlllea  living  witbtn  the  llmila 
of  tlw  Republic,  by  the  coDtraetora.  ahall  not 
entitle  them  to  any  premium  for  RiGli  familiea, 
nor  ahall  It  operate  m  favor  of  tbem,  for  tba 
number  of  fkmiliea  which  tiiey  an  bound  to 
iDtrodnoe.  And  Ihls  Act  ■hall  take  effect  from 
and  after  Ita  pMaage." 

The  contract  wiui  Mercer  dedgnated  a  lane 
tract  of  land  about  alx  ttaouaaoa  tquare  miiea 
in  extent,  the  outer  bonndariee  of  whicb  went 
d«arribed  u  aato  be  capable  of  ideotiflcaUon 
by  survey,  wltbfii  which  1m  waa  to  settle  at 
lewt  one  nundied  famlUea  within  each  period 
of  a  year  ftv  U>e  five  year*.  SDcceeding  the  date 
of  his  contract,  and  ibe  ri^t  to  intradnce  new 
emigrants  terminated  at  tbe  end  of  that  time. 

What  be  waa  to  do  under  this  contract  and 
what  he  was  to  receive  for  it  when  done,  as 
found  In  tbe  inatrument  executed  by  him  and 
tbe  Preddent,  differ  but  little  from  tne  reqolre- 
meota  of  the  forgoing  statute.  Where  there 
may  be  found  any  dffierence  material  to  the 
view  we  lake  of  this  coDtruveisy  it  will  be 
pointed  out  in  tbe  course  of  the  opintoo. 

The  comidaint,  after  setting  forth  tbb  agree- 
ment, alleges  that  Hercer  pmormed  tbe  obli- 
gations it  imposed  on  him,  introdoclog  and 
aettling  within  tbe  prescribed  limits  and  within 
the  flTs  yeta*  allowed  him  twelve  hundred  and 
flfty-slx  (1,856)  families,  and  that  in  aU  other 
respects  be  f  uilllled  the  obllintlon  of  bis  con- 
tract. It  diargea  that  for  sU  this  he  baa  re- 
ceived DO  lauS  at  the  hands  of  the  Stale,  as 
he  ii  entitled  to,  neither  any  evidence  or  cer- 
tiUcale  of  bU  right  to  them,  and  that  tbe  Stale 
of  Texas,  and  the  olBcera  in  charge  of  the  land 
department  deny  all  right  of  stud  Merc«T  or 
Hancock,  hla  nisixnee,  or  Preston,  Hancock's 
raOSI  ^^^>*^>  °'  "^7  *>*  ^l^  Bssodatea,  to  rec^ve 
such  Ivids  or  Budi  certificate^  or  any  compen- 
aation  for  the  services  rendered  under  Uercw's 
contract  in  colonizing  the  families  io  lotro- 

And  it  Is  spedflcally  charged  agalnat  the  de- 
fendant that,  a*  Commissioner  Of  the  Qeneral 


and  reiuaes  to  issue  them  patenia  or  certiflcatee 
for  the  number  of  sections  and  half  sections  to 
which  they  are  entitled,  liut  that  he  is  constant- 
ly issuingto  otben  landcertiflcales  and  patents, 
whereby  (he  land  within  the  leservatloD  in 
which  their  claims  must  be  satlsfled  Is  rapidly 
passing  into  the  hands  of  private  owners  with 
title  from  the  SUte. 

The  pnyer  of  the  Ull  is  that  defendant 
Walsh,  oy  a  mandatory  injunction,  be  required 
"To  refrain  and  de^t  from  longer  withholding 
from  your  orator  the  certlflcates  for  location  of 
land  to  which  your  orator  is  entitled  under  the 
contract  between  Charles  Fenton  Mercer  and 
the  Republic  of  Tpxoa,  of  dote  of  Jlannary  S9. 
ISM,  and  bom  further  refusing  to  execute  and 
deliver  to  your  orator  the  couBcates  for  land 
to  which  on  final  iKwingit  may  be  decreed  that 
'OUT  oiMor  is  entitled;"  andifitbefoundthere 
I  not  land  enou^  within  tbe  boood*  of  the 
Kercer  OAmr  grant,  remaining  free  from  oc- 
cupant, mffldent  to  satisfy  the  orator's  claim, 
100  U.S. 


that  he  may,  bv  appropriate  decree,  receive  cer- 
tlflcatea  from  the  defendant  for  lands  of  equal 
value  by  way  of  recompense  for  lands  wrong- 
fully Bltenated  to  others.  It  is  also  pmyed  that 
the  defendant  and  all  bis  subordinates  be  en- 
loined  and  restrained  from  doing  any  act  where- 
by tbei«  may  iasue  any  patent,  certificate,  plat, 
grant,  survey  or  locwon  of  unds  outdde  and 

rond  the  limit  of  the  Hercer  grant,  uve  only 

your  orator,   and  until  complainant's  just 

ims  are  satisfied. 

rhe  answer  of  the  defendant  denies  that  the 
contract  la  a  valid  contract- alleges  that  in  a 
suit  by  the  Oovemor  of  the  State  of  Texas  in  a 
court  of  competent  jurisdiction,  against  said 
Mercer  and  his  Onociatea,  the  contract  was  bv 
a  decree  of  that  court  annulled  and  declawd 
void,  and  all  rights  under  it  forfeltwi,  and  re- 
lies on  that  decree  in  bar  of  tbe  present  suit. 
He  denies  that  Mercer  or  his  privies  ever  per-  [804] 
formed  their  obligations  under  the  contract,and 
denies  that  they  ever  Introdutxd  into  the  State 
and  settled  on  the  land  described  any  Imml- 
^wils  or  colonists,  and  expressly  d 
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jd  anvil 
y  denies 


made  die  surveys  into  sections  oi 

wbidi  he  waa  bound  by  his  contract  to  make, 
and  by  which  alone  could  tbe  settlements, 
houses  and  Improvements  of  tbe  settlers,  or  any 
of  them,  be  so  identified  or  described  as  to  enti- 
tle complainant  to  receive  certificates  orpateota 
for  tbem,  or  for  the  premium  lands  mentioned 
in  the  contract. 

Tbe  plea  and  demurrer  rely  on  the  incspaclty 
of  plaintiff  to  maintain  against  this  defendant 
the  suit  In  which  the  State  of  Texas  Is  a  neces- 
sary party,  when  the  Stale  is  not  made  a  party, 
ana  cannot  be  made  a  party  In  that  court 

The  decree  of  the  court,  after  the  Introduc- 
tion of  much  testimony,  documentary  and  Oth- 
erwise, and  after  fnll  hearing,  declares:  "That 
complolDant's  allefjattons  are  found  to  be  true 
and  supported  by  proof,  and  that  the  defendant 
and  all  Lis  subordinates,  of  any  description,  ore 
restrained  and  prohibited  and  forever  enjoined 
from  issuing  or  delivering, to  any  person  or  cor- 
poration any  certificates,  patents  or  plats  for 
any  land  within  the  boundariea  of  the  Mercer 
Colony  OS  set  forth  in  tbe  bill,  except  to  com- 
plainant, William  Preston,  or  to  sucn  person  as 
be  may  in  writing  direct 

It  further  decreea  that  defendant  and  all  hla 
clerks  and  subordinates  are  enjoined  from  hin- 
dering or  obstructing  said  FreMon  or  his  agents 
in  the  surveyinfc  selecting,  platting,  recording, 
entering,  or  claiming  any  and  all  lands  lying 
within  the  limits  and  botmdaries  of  tbe  so-called 
Mercer  Colony;  andthey  are  also enjohied from 
hindering,  obstructing,  preventing  ordehyring 
tbe  sold  Preaton,  and  his  associates,  from  per' 
forming, comideting and  perfectiog all  thesev- 
eral  conditions,  duties,  obligotlona  and  acta  [soai 
devolving  upon  him,  the  nM  Praston,  ot  aoid 
asBodatl^,  under  tbe  terms  and  stipulations  of 
the  coloniiatlon  contract.  And  it  orders  that 
defendant  pay  the  Costs  of  the  litigation. 

It  Is  not  very  easy  to  see  on  what  principle 
this  decree  can  be  sustained. 

There  la  no  decree  by  whicli  the  li^  of 
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pUndff  (o  anj  ipedflc  HnA  U  sfHrmed,  norto 
any  Mceiutned  qiuntitj  of  Und  to  be  looted 
general  I7. 

Tbera  la  no  Attempt,  u  there  cui  be  none  In 
tbii  auft,  to  ftdjiut  tlie  conflicting  riglits  of  tlie  I 
State  of  Texas  and  tba  plaintiff  in  this  land.  | 
'niere  is  no  attempt  to  define  the  number  of 
acrea  b>  nhicb  plaintlfT  la  entlUed,  or  what  be 
ia  ret  lo  do  or  what  he  may  do  to  perfect  liia 
rignt  to  tnj  land  wliBlever. 

Ani  yet,  without  eatablishing  anj  inch  right 
or  deciding  what  pUntiS  may  yet  do  to  estab- 
lish k  right,  the  hands  of  the  government  are 
tied  absolulelf  aa  to  all  the  Tacant  land  which 
belongs  to  It  within  the  colony  limits.  Not  only 
are  the  handsofthegOTemment  thus  tied,  but 
otber  persona  having  rights,  Inclioate  or  vested. 
in  tboao  lands,  with  undisputed  claims  to  pa- 
tents, to  certlflcatea,  to  surve^r"  perhaps,  are  all 
■rreried  in  the  precise  condition  they  may  be  at 
the  time  this  decree  was  reodered.  The  whole  ] 
land-ofllce  boalneai  and  functions  of  the  com- 
miarioner  within  that  colony,  no  matter  whose 


aUhia  clerL.         . 

from  doing  the  forbidden  acts. 

This  la  also  done  in  a  case  wliere  the  court, 
havioz  exhausted  Ita  powers  (for  the  decree  Is 
flnBl),ba8  found  Itself  unable  to  grant  any  poa- 
ttlTO  relief  to  plaintiff,  gives  bim  no  land,  no 
certiflcatea,  no  rl^t  to  land  in  otlier  places, but 
leaves  bim  also  suspended,  except  what  he  may 
do  now  to  perform  the  obligntion  which  the 
contract  imposed  upon  hfm.  The  time  within 
which  he  was  to  do  all  that  the  contract  re- 
quired or  permlttod  him  to  do,  expired  by  its 
terms  January  29, 1840,  now  nearly  thirty-Qve 
yesraago.  We  can  see  nothing  whatever  tn  the 
case  by  wbicb  be  can  now  be  authorised  to  do 
[8061  with  effect  what  he  was  required  to  do  within 
tlie  five  yenrs  bis  contract  was  in  force.  Can  he 
DOW  introduce  and  settle  colonists  in  a  country 
filled  with  an  active  populnlion?  Can  be  now 
survey  and  cultivate  the  land  and  build  the 
cabins  wbicb  be  did  not  aurvey,  settle  and  Im. 
prove  tbenT  Csn  he,  after  the  vast  vacant  prai- 
ries which  he  then  agreed  to  convert  Into  homes 
for  families  have  b^  covered  by  a  populnlion 
of  thousands,  perform  in  that  same  territory 
where  now  are  thriving  cities  the  things  be 
bound  bimself  lo  do  tbirty-flve  years  ago,  so  as 
to  secure  the  lands  rendered  valuable  by  tlie  ea- 
lerprlss  of  others  r 

If  be  can  do  none  of  this;  If  the  court  can 
give  htm  DoafHrmative  relief;  If  it  I;as  no  other 
jurisdiction  of  this  case  but  to  tie  up  every- 
body'B  hands  and  preserve  forever  the  preseut 
ttafu*  of  things,  why  should  it  do  that? 

A  t»urt  of  equity  will  not  thus  do  a  vain 
thing,  the  only  ettcct,  of  wbicb  Is  to  embarmsa 
thouHonds  of  people  withoutabeariugor  an  op- 
portunity to  assert  what  they  claim  to  be  their 
rights,  and  tie  thehandsofagreatStnteIn  deal- 
ing with  her  public  laudsin  aauitio  which  she 
ia  not  a  pany. 

But  the  plaintiff  below  Insists,  by  bis  appeal 
from  this  decree,  that  the  circuit  court  should 
have  granted  him  the  relief  which  be  pr^,  and 
Mpecially  Insists  that  for  eveir  hundred  families 
of  the  twelve  hundred  and  fifty-six  which  he  lo- 
cated In  tba  limits  of  hi*  grant,  there  should  now 


be  Issned  to  him  certlflnitcs,  wl>lch  he  ma^'  lo- 
cate on  Uie  vacant  lands  witliin  ilie  coiitin'i 
limits,  or,  if  they  cannot  be  found,  then  on  otb- 
er vacant  lands  of  the  Stata 

Wewill  examine  Into  themerita  of  tblpirlslm. 

It  must  be  remembered  that  this  exainination 
la  made  on  procoedingi  In  a  court  wbtre  the 
real  party  in  inlcreat  is  not  before  it,  and  over 
■nh\ch  that  court  bas  no  jurisdiction.  That  If 
the  decree  aFked  for  la  rendered.  It  must  bes.it- 
isfled  ont  of  the  property  of  this  party.  Thai 
the  circuit  court.  In  undertaking  to  control  the 
Stateof  Texas  in  the  diapoeillou  of  It*  public 
londa,  by  a  decree  against  one  of  itsofBceia,  It, 
in  effect,  rendering  a  decree  of  specific  perform- 
ance against  the  fitate. 

But  waiving  tbii , 

lolnquire  whether.  If  the  Slate  w^.>,„.„,^„„  ,___, 
court  as  an  ordinary  part;,  plaintiff  has  made  i9*"i 
a  case  for  apedfic  performance. 

It  must  be  confened  that  Texas,  both  as  an  In- 
dependent Republic  and  as  a  Stal«  of  tlie  Union, 
has  done  all  she  could  to  prevent  the  making  of 
this  contract,  and  since  It  was  miide  has  denied 
its  vaiidity  and  refused  to  do  anything  under  It, 
and  has  idways  denied  any  suck  pertormnnco 
on  tbepart  of  Mercer  andliis  successors  and  as- 
sociates as  entitled  them  to  any  rights  under  It, 
if  it  be  valid. 

The  contract  bears  dale  Januair  89,  1W4, 
and  on  the  next  day,  January  30, 1814,  the  Con- 
gress of  Texas  passed  a  statute  renealingall  laws 
autboriilrig  the  President  to  maEie  colonlution 
contracts,  and  forfeiting  such  of  those  already 
mode  OS  bad  not  been  complied  with  by  tlie 
contractors.  The  legislative  history  of  this  re- 
penlingAct  shows  Uiat  it  had  been  presented  to 
the  President  and  vetoed,  and  while  the  matter 
was  thus  suspended  the  contract  was  signed, 
the  day  before  Cougress  parsed  the  bill  over  hit 
veto,  which  term  in  Hied  all  power  In  him  to 
makeduch  contracts.  The  aversion,  with  whlctt 
this  contract  was  received  has  never  been  re- 
moved from  the  minds  of  the  governing  author- 
ities In  that  State,  and  its  Congress,  on  the  Sd 
February,  1845,  passed  the  following  Joint  Be- 
solution: 

"flnrffny,  p.  e«0. 

Joint  BesoluUon  to  establish  the  limits  of  the 

Mercer  Colony, 

Art.  S24S.  n.)  Be  it  ntalttd  bg  Ma  Setuttt 
and  fibuM  of  tttprettntatiir*  of  the  liepiMie  ^ 
Tezat  in  UBngrett  cuttmbUd,  That  Qeneral 
Charlea  Fenton  Mercer  and  his  associates  be 
and  tbey  are  hereby  required  to  have  the  lines 
of  their  colony  liind   actually  surveyed   and 

;  That 


contract. 

Art.  2147.  (3.)  Be  it  Jvrthtr  rttxlned.  That 
no  person  shall  be  recognized  as  provided  for  In 
said  contmcU  who  were  not  specially  intro- 
duced by  the  said  contracton,  eo  tar  M  the 
premium  lands  ara  concerned;  but  the  dtizena 
so  Introduced  ahalt  be  entitled  to  the  same 
amount  of  lands  aa  though  they  bad  been  in- 
troduced, aa  provided  for  in  aaid  contract;  and 
that  this  Act  take  effect  from  and  after  Its  pos- 
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bts  BBaoclnlcfl  was  comineaced  In  the  Dittrlct 
Court  of  N&nuTO  County,  in  which  s  decree  wu 
rendered  Sep.  SS,  1S18,  declaring  the  oontract 
null  and  void  on  the  verdict  of  >  JUT7.  Of  this 
decree  it  is  u  well  to  bst  now,  that  while  It 
would,  if  valid,  dispose  of  the  whole  case,  we 
sre  not  satisfied,  in  the  absence  of  perBaaal  scrr- 
ice  on  the  defendants  and  of  any  peisonal  ap- 
pcarouce  by  Ibem,  that  there  was  such  subati- 
tulcd  service  by  publication  as  gave  the  court 
Jurisdiction.  The  decree,  tberelore,  is  no  bar 
to  the  rights  of  the  present  plaintiff,  and  the 
matter  is  here  referred  to  as  shoiviDe  the  un- 
i-arj'Ing  hostility  of  the  stete  aulhoribea  to  this 
contract. 

Air.  Slercer  was  by  these  proceedings  and 
numy  others  found  in  the  statute-book  of  the 
State,  put  upon  his  guard  that  in  order  to  estab- 
lish any  rif^ts  whatever  under  that  contract,  ho 
must  comply  strictly  and  promptly  with  all  tlie 
conditions  and  obllgatiooa  which  it  imposed 
upon  him. 

In  order  to  see  exactly  what  It  was  that  Mer- 
cer and  his  associates  undertook  to  do,  it  ma; 
not  bo  amiss  to  Inquire  for  what  purpose  Ter  - 

desired  the  settlement  of  these  colonists  on  1 

lands.  Thispolicyof  colonization  is  one  which 
Mexico  hod  mauguraicd  long  before  Texas  sep- 
arated from  that  confeileracy.  It  was  founded 
on  the  idea  tiJat  the  Kovernmeot  was  abundant- 
ly rich  in  lands  and  deficient  in  population; 
tJiat  it  owned  large  bodies  of  vacant  landt 
which  were  rather  a  trouble  than  a  profll,  as  !» 
sorts  of  Indians  sod  beasts  of  prey,  while  they 
were  much  in  need  of  an  active  and  industrious 
agricultural  population. 

In  tlie  case  ol  Texas  It  was  detirable  also  that 
this  population  should  be  fighting  men,  as  they 
were  in  a  state  of  smoldermx  war  with  Hexi' 
CO,  which  might  btvak  out  at  any  moment,  as 
that  government  hod  not  acknowlcd,;ed  tlie  lii- 
dependenceof  Texas,  and  still  asserted  domin- 
ion over  tliat  country — an  assertion  which  led 
to  ilie  war  a  year  or  two  later  between  Mexico 
and  the  United  States. 

WhatTexas  desired  tben.in  these  colonization 
contracts,  was  Orst,  an  accession  to  her  popula- 
tion cnpuMe  of  military  duty;  second,  the  set- 
f  304]  tlcment  of  tbisnew  population  on  hcrlarge  tracts 
of  vacant  lands;  and.  third,  that  this  stiould  be 
done  insmannerwhich  would  add  to  the  value 
of  those  which  would  remain. 

Theflrst  obligation,  therefore,  which  the con- 
tmclors,  under  the  4th  section  of  the  Act  au- 
thorizing the  contract  with  PelcM  and  Othen, 
assume  is,  that  they  ngree  "Tointroduceanum- 
ber  of  families  to  be  specified  In  the  contract 
within  three  yean  from  the  date  of  the  con- 
irnot." 

The  persons  thus  to  be  introduced  are  always 
spoken  of  in  the  statute  as  emigrants,  and  tlie 
ISth  section  contains  a  provisiou  "That  all  sub- 
stitution of  families  livmg  within  the  limits  of 
the  Republic  by  tliecontnictorasballnot  entitle 
them  to  any  premium  for  such  families,  nor 
operate  in  favor  of  them  forthe  number  of  fam. 
lUes  which  they  are  bound  to  introduce." 

In  the  first  clause  of  the  contract,  now  under 
consideration,  after  the  recital  of  the  authority 
by  which  it  is  made,  Mercer  agreea  to  intro- 
duce and  settle  within  the  limits  hereafter  de- 
scribed, and  in  accoidance  with  the  provisious 
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of  the  Act  aforesaid,  and  within  five  years  from 
the  dale  hereof,  as  many  emigrant  families  as 
he  and  his  associates  can  settle  within  said  limit. 

Throughout  this  contract  also  the  persons  to 
be  so  introduced  and  settled  are  spoken  of  as 
emigrant  families. 

Another  provision  of  the  contract,  in  defin- 
ing what  snail  constitute  a  family,  spcnks  of 
males  over  seventeen  years  of  age.  And  atill 
another  requires  the  contractora  "To  cause  each 
male  emigrant  of  the  age  of  seventeen  years  and 
upward  to  be  supplied  and  bring  wfili  him  a 
good  rifie,  yagerormusket,  and  a  BUinclent sup- 
ply of  ammunition;  and  the  party  of  the  second 
I>srt  (the  contractors)  shall  keep  on  band,  at  all 
times,  in  some  convenient  place  of  deposit,  such 
quantity  of  prime  ammunition  as  will  supply 

to  each  male  emiRrant  of  the  age  of  se 

years  and  upwards,  settled  by  them,  1 
than  one  hundred  rounds," 

It  was  another  condition  of  this  contr  . 
the  contractors  should  survey  the  outside  lines 
of  the  land  within  which  they  were  to  settle 
these  emigranla,"And  cause  llie  unappropriated 
lands  within  the  prescribed  limits  to  !«  sur- 
veyed, as  needed  for  purposes  of  selllcment,  into  [310] 
sections  of  six  hundred  and  forty  acres,  or  half 
sectioDsofthreehuDdred  and  twenty  acres,  each 
at  bis  option,  and  shall  causeto  be  built  log  cab- 
ins, etc..  etc,"  For  each  family  so  settled,  the 
contractors  were  to  receive  a  section  of  six  hun- 
dred and  forty  acres.or  two  half  sections  of  three 
hundred  and  twenty  acres.  But  lliese  were  to 
be  located  00  alternate  sections  as  they  were  sur- 
veyed and  numbered,  and  the  other  alternate 
section  was  to  remain  to  tfae  public;  thus  intro- 
ducing ilie  system  which  tlie  Government  of  the 
United  States  bos  adopted  in  all  her  railroad 
crants.  of  reserving  every  allemale  section,  that 
It  might  profit  by  the  increased  value  which 
these  sections  acquired  by  the  settlement  of  an 
igiiciiltural  population  in  their  midst. 

What  compliance  has  plaintiff  shown  with 


and  settling  them  upon  lands  within  the  limits 
prescribed  oy  the  conlractT 

We  fee]  constrained  to  sa^  that  there  is  no 
aatUfactory  evidence  (o  our  mmds  that  Mr.  Mer- 
""  "T  any  of  his  associates  or  anyagenlof  his 
introduced  into  the  State  of  Te;tasasinglc 
family  from  without  the  State,  or  that  any  sui'b 
familyever  came  into  the  State  by  means  of  any 
request  or  any  offer  of  help  or  of  land,  or  of 
any  inducement  offered  by  tiercer  or  hia  asso- 

Tbsfirst  piece  of  evidence  offered  on  that  sub. 
Ject  is  a  list  of  119  names,  with  corresponding 
numbers  on  the  left  of  the  column,  a  statement 
i  head  of  the  column  called  "Date  of  in- 
troduction;" then  the  names  of  the  bea<1sof  tlic 
families,  and  b  another  column  the  names  of 
the  witnesses.  These  witnesses  are.  with  a  sin- 
gle exception,  P.  J.  Phitiaus,  Thomas  C.  Beau 
and  James  U II house. 

This  list  of  names  is  signed  to  astatement  tliat 
they  baveeoch  received  of  Charles  FcntonMer- 
cer  and  bis  associates  a  certificate  Issued  in  ac- 
cordonce  with  Mercer's  contract  with  the  State, 
and  that  the  families  have  been  Introduced  and 
settled  in  manner  and  form  as  expressed  in  the 
contract.    These  certificates  are  nowhere  intro- 
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dnced  or  found  In  tlw  record,  nor  ii  b  oop7  of 
■oT  one  ot  t&em  produced. 
r«iil  The  pirtieisigDliigtbii  paper  do  not  state  that 
C^^th^wera  emigraoU  from  abroad  Introduced 
Into  the  Blat«  bf  Mercer  or  hla  ataocia.Ua,  and 
none  of  them  gwear  to  tbeitalemciit  which  they 
■ign.  Daniel  Rowlett,  who  describea  himself  as 
one  of  the  Tezai  Association,  and  Phillans  and 
Bean,  who  hv  they  sr«  dieintereBled  pereotis, 
each  make  amdarit  at  the  end  of  the  llat  that  it 
contain!  a  true  and  accurate  itatemeDt  of  eml- 
mnt  famlliee  introduced  and  settled  by  Charles 
FeotOD  Hercer  aod  hit  anociates  upon  and  with- 
in the  limits  of  the  Hercer  ^nmt. 

But  the  deposition  of  Phlliaus  in  regard  to  this 
list  Is  taken,  and  he  swears  that  he  got  up  the 
list  and  Issued  Ibe  ccrtiftcales  to  the  parties  louod 
bj  him  on  the  lands  wheo  he  went  there  in  1844 
ta  the  agent  of  Mercer,  and  to  others  who  can 
afterward^  until  he  left  hi  Hay,  1646.  He  _. 
asked  in  a  long  and  pointed  cross-lntermgatory 
if  he  knew  where  these  settlers  came  from,  who 
lutroducedthem,  etc.,  etc.  To  this  he  answered 

"  Many  of  the  queries  herein  I  cannot 
not  cduin  I  at  any  time,  haveanswered.  Irare- 
ly  if  ever  koew  where  the  coloniats  came  from, 
or  what  induced  such  to  come  to  the  coloor. 
The  first  that  came  selected  grouods  In  the  cortn- 
eastern  part  of  the  colony,  east  of  the  Sabine 
River.  They  built  under  contract  with  us  their 
own  cabins,  brought  their  own  arras,  but  a  tare 
■upplv  of  ammunition  was  stored  ready  for  dL 
tribution,  bought  by  General  Mercer.  I  pre- 
sume the  colonists  came  at  the  anlicilatlons  of 
the  colony  ageuls  elsewhere,  and  because  land 
could  then  be  had  without  price.  After  I  had 
txaaei  (o  be  the  agent  I  never  entered  the  col- 
ony, save,  perhaps,  when  riding  through  some 
portion  of  ft  when  on  a  joumev." 

No  depoeltion  of  Bean  or  Rowlett  is  found 
In  the  record. 

A  deposition  of  Richard  T.  Bcrchettis  taken 
for  plaiutJffa,  who  says  he  was  one  of  Mercer's 
aaaociates  in  the  contract,  and  was  intimate  with 
bim,  but  says  be  knows  notliing  about  the  In- 
troduction of  colonists  by  Mr.  Hercer. 

An  effort  Is  madetoproTeanadvertisemeiit 
by  Hercer,  of  his  colont^tion  scheme  and  its  in- 
ducements to  emigrants,  making  It  an  exhibit 
In  the  Interroeatodes  filed  for  sevefBl  witnesses, 
[31B.  but  each  of  aem  says  he  knows  noUdogof  the 
paper,  nor  can  It  bo  Inferred  from  anything  In 
It  whether  it  was  a  drcular  or  a  newspaper  ad- 
vertisement or  what  drcnlation  It  aver  lud. 

With  the  exception  of  Crockett's  report, 
which  will  be  presently  considered,  this  is  about 
all  that  can  be  called  erldeoce  of  the  iotroduc- 
tlon  by  Hercer,  or  throngh  his  agents  or  asso- 
ciates, of  emigrants  into  the  State  of  TezHi 

The  report  of  John  H.  Crockett,  of  1,2U 
families  settled  within  the  colony  limits,  which 
Is  introduced  by  plalntifl  and  relied  on  by  hhn 
excluaJTcly  as  giving  the  number  and  names  of 
the  eminmols  lor  whose  settlement  he  claims 
land  under  the  contract,  was,  as  It  states  on  its 
face,  made  under  the  Act  of  Februaiy  8, 1830, 
of  the  Legislatora  of  the  Slate. 

It  Ismsnifest  from  a  perusal  of  that  Act  that 
■  designed,  as  its  title  Impotla,  "  For  the 
d  the  citizens  of  Hercers  Colony,"  and 


evety  colonist,  or 
the  heirs  or  administrators  of  such  colonist, 
eitizeos  of  the  Colony  of  Charles  Feuton  Her- 
cer, and  his  Bflsodfttea  on  the  28th  of  October, 
1648,shall  receive  the  quantity  of  land  to  which 
such  colonist  may  be  enlitled,  to  wtt:  HO  acres 
to  each  family  and  820  acres  toeachringterosn 
over  the  age  of  sevoiteen  years;  Provided, 
That  netAing  h«r»in  eoTUatntdt/umtteeittlraed 
toatto^ee  the  mUration  ^ mxU  eotoqr  tn  « 
brOer  amd{U<m  ttt  regard  to  Os  BUOe  if  Tena 
than  th^  iMVid  6t  if  tiWi  low  had  not  beea 
paued." 

A  commissioner  Is  to  be  qipointed  to  hear 
proofs  and  to  decide  who  Is  entitled  to  lands, 
and  to  Iraue  to  them  ccrtiflcaies,  which  may  be 
located  on  vacant  lands  within  the  colony. 

Sections,  which  prescribes  what  is  neveasary 
to  be  proved  to  entitle  the  party  toacertiflcate, 
is  as  follows: 

"  Art.'2S16.  (8)  That  to  entitle  the  colonists 
to  the  beneflu  of  this  Act,  they  shall  be  re- 
quired to  prove,  by  their  own  oaths,  supported 
by  the  oaths  of  two  respectable  witnesses, 
that  they  emigrated  to  Texas  and  becanfe  citi- 
zens of  Slid  colony  prior  to  the  tweaty-flfth  of 
October,  1846;  that  they  are  citizens  thereof;  KUl 
that  they  have  performed  all  the  duties  required 
of  them  as  citizens;  and  said  applicants  shall 
also  swear  that  they  have  never  received  anv 
land  of  this  government  by  virtue  of  their  emi- 
gration hither;  PreBided,  That  tiiey  shall  not  be 
required  to  prove  that  they  have  cultivated 
land." 

Here  1«  no  requirement  that  the  parties  ihill 
have  complied  with  the  conditions  of  Mercer's 
grant,  ana  no  consent  of  Mercer  required,  nor 
even  any  condition  that  they  should  havs 
been  introduced  by  Mercer  or  settled  under  hia 
coDtract.  It  is  not  even  required  that  they 
should  have  come  loTezas  or  settled  in  the  col- 
ony within  the  five  yean  during  which  his  con- 
tract was  in  force,  but  if  they  emigrated  to 
Teta*  any  time  before  lEt4S,  though  it  had  been 
twenty  years  before  his  contnct  wumade.aod 
became  citizais  of  the  colony  bdore  October, 
1848,  their  clafan  was  respected. 

And  the  9th  section  declared  "That  no 
change  shall  be  made  in  the  boundaries  of  the 
surveys  of  settiers,  whether  they  be  with  <a 
wIIhCHit  the  consent  of  the  contractors,  ao  that 
the  boundaries  thereof  are  Juotiy  and  definitely 

Provision  is  also  made  for  appeal  by  ths 
claiDuuit,  from  the  decision  of  the  commission- 
er, but  never  a  word  of  recognition  of  any  legal 
right  of  the  contractors  or  of  their  contncl  ss 
furnishing  the  rale  of  decision. 

The  Kpcat  itself  contained  no  altudon  to 
Hercer  or  his  contract  or  hia  associates,  except 


of  Heroer's  Colony,  concluded  80th  Septem- 
ber, leSl.byJohnH.  Crockett, commiaaioner.'* 
Here  foUows  a  list  of  1,266  names,  with  Uw 
qnandtr  of  land  for  which  a  certiflcate  has  been 
i^ued  by  him,  Crockett,  to  each,  in  every  in- 
stance 640  or  830  aciea,  but  no  description  or 
definite  location  of  section  or  half  section. 
At  the  end,  Crockett  swears  that  the  fon^ 
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tug  ts  a  fiill,  complete  and  correct  list  msi  do- 
■crinUon  of  tbe  certiflcateiiwuedljyliimtotliB 
Mltlers  of  Hid  coIodt. 
1(14]  Time  ti  not  bete  the  slightest  evidence  tb«t 
Ifaeae  men  were  brought  to  Texas  by  Hercei  or 
any  of  bU  associatei,  or  that  be  placed  them  on 
this  land,  or  that  he  or  the;  belong  to  the  class 
which  his  contract  required,  or  that  he  or  they 
pofonned  tbe  conditions  of  that  contract  or 
any  of  them.  And  aa  the  statute  under  which 
Crockett  acted  did  not  requlm  proof  of  com- 
pliance with  the  Mercer  contract,  the  inference 
that  they  had  been  so  introduced  1*  of  little,  if 
any,  force. 

It  is  quite  remarkahle  that  noattempt  la  made 
by  plainllS  to  piove  that  any  of  these  aet- 
tVers  were  introduced  into  Texas  or  settled  on 
this  land  under  bis  contract.  The  period  wlien 
such  settlement  must  have  been  made,  if  at  all, 
was  only  about  thirty  years  before  the  l>egin- 
ning  of  Ibis  Buit,  and  in  an  a^nricultural  com- 
munity there  must  have  been,  at  the  time  this 
suit  wus  tiied,  many  of  the  four  thousand  per- 
sons of  whom  these  settlers  were  composed  sUll 
livioff,  whose  testimony  could  have  been  pro- 
cured. They  could  have  told  when  tbey  came 
In  Texas,  and  who  brought  or  sent  them  or  In- 
dnced  them  to  come,  and  when  and  how  they 
came  to  settle  witlim  the  limiu  of  this  colony 
grant.  Ther  could  not  only  have  spoken  for 
themselves,  out  for  the  body  of  the  settlers  who 
came  about  the  same  time.  It  Isaignlficantthat 
plaintiff  bos  wholly  neglected  to  avail  liimself 
of  this  testimony.  whicQ,  it  in  his  favor,  was 
the  best  to  be  bad,  since  be  has  no  document- 
ary evidence  which  is  satixfactory,  though  the 
archivea  of  tbe  Btaie  have  been  opeo  to  ue  in- 
apection  of  himself  and  his  agents. 

Nor  does  tbe  inference  which  the  abaeoce  of 
this  and  other  satisfactory  evidence  forces  on 
tbe  mind  stand  upon  its  mere  absence,  for  the 
defendant  has  introduced  some  strong  negative 
«vidence  of  tliat  cbaracter. 

Mr.  Crockett's  testimony  Is  taken  by  the  de- 
fense, and  a  large  number  of  the  names  found 
in  his  report  la  given  in  an  Inierrogalory,  and 
be  1*  asked  in  others  if  any  of  these  were  set- 
tlers in  Mercer's  Colony,  and  if  be  knows  the 
data  when  they  became  settlers,  and  by  whom 
they  were  Introduced,  to  which  be  answers  he 
has  no  means  of  knowing  the  date  of  their  set- 
tlement.' 

To  other  InterrogBtortes  be  answers  that  he 
[S18]  *^t  upon  the  ground  among  the  diOerent 
settlements  to  facilitate  the  settlers  in  their 
proofs  according  to  tlie  Act  under  which  be  was 
appointed;  that  the  general  opinion  among  Uie 
settlers  was,  that  there  was  no  validity  in  the 
claims  oftheUercer  colonists,  as  such,  and  the 
•ettlen  did  not  base  tlielr  claims  to  lands  on 
Uercer's  Coloo;  contract,  believing  Uiat  Mercer 
had  forfeited  his  claims  under  it.  That,  be 
•lys,  wasthe  opinion,  without  exception,  as  be 
recollecta.    They  thought  he  had  failed  in  ~  - ' 


To  the  17th  interrogatoiy  ha  ai 


IS  then  un- 
derstood that  the  aetUeia  had  located  then  with- 
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out  the  aid  of  Hocer  and  Ms  associates,  and 
that  they  had  no  connection  or  relation  with 
Hercer  and  bis  associates.  The  settlers  had 
their  own  land  surveyed.  Durins  idl  my  visit 
I  never  beard  a  settler  In  Mercer's  Colony  claim 
that  he  was  introduced  or  brought  Into  tbe 
country  by  Mercer  or  his  assoctatea,  or  hose  bis 
claim  to  lands  under  the  Uercer  Colony  con- 
tract." 

These  were  the  men  on  whose  Introduction 
andaettiementplaiatifi  relies  altogether  to  prove 
hit  performaoce  of  that  contract,  and  not  one 
of  whom  has  he  called  as  witnesses  to  that  per- 
formance. 

The  defendant  also  took  the  deposition  of 
John  A.  Harlan,  who  came  to  Texas  in  1848, 
and  settled  in  Navmro  County,  within  tbe  lim- 
its of  the  colony,  and  resided  there  twenty-one 
rears.  Ue  says  a  good  many  persons  came  with 
nim  from  Illmoia  at  that  time  and  settled  in 
Navarro  County.  He  savs  th^  came  and  set- 
tled of  their  own  accord,  brought  their  own 
guns  and  ammuuiUon,  btmt  thur  own  houses, 
and  had  nothing  to  do  with  Mercer  in  coming 
to  tbe  colony  or  in  settling  there,  and  he  remem- 
bers the  names  of  twenty  men  over  seventeen 
{'ears  old  of  that  class.  In  answer  to  a  cross- 
nterroealory.  be  says  be  never  knew  of  any  ef- 
fort of  Mercer  to  settle  the  colony. 

The  defendant  also  took  the  depositions  of 
P.  P.  Harlinand  H.  W.  Youn^each  of  whom  [3161 
were  settlers  in  tbe  colony.  Young  says  he 
came  to  Texas  in  1648.  He  says  his  fath^  set- 
tled in  the  colony  before  the  contract  with 
Mercer  was  made.  Martin  says  he  came  to 
Texas  from  Tennessee  in  1816  to  the  nortbon 

^n  of  tbe  Mercer  Colony.  Ko  one  induced 
in  to  do  so.  He  was  introduced  to  Hercer  but 
bad  no  conversation  with  him  about  the  colony. 
Mr.  Teirlll,  a  surveyor  by  profeaaioa,  aaya  a 
great  many  famlliea'eeltled  In  tbe  colony  durbig 
tbe  yean  1844, 1846  and  1846,  Bome  of  them 
claimed  to  be  colonists  and  some  were  old  Tez- 


any  of  bis  assoclBtea  assisting  any  sutler  In 
aiiv  way. 

While  there  is  ihla  failure  to  prove saUsfacto- 
17  performance  of  the  main  obligation  to  intro- 
duce emigronts  into  Texas  and  aettle  them  on 
tbe  grant,  and  this  testimony  of  witnesses  on 
the  ground  that  it  wu  not  done,  thenisaloMi 
absence  of  proof  of  an  Important  oonditlon  In 
reRBTd  to  the  surveys. 

We  are  of  opinion  that  the  outer  boundary  of 
the  grant  was  surveyed,  so  as  to  comply  sub- 
stantially with  tbe  contract  in  that  respect. 
Qui  the  obligation  to  survey  the  land  into  aec- 
tions  and  half  sections, which  Hercer  undertook 
in  tbe  agreement,  so  that  tbe  settlers  could 
know  and  Identify  that  to  which  they  became 
entitled,  and  so  that  the  Republic  could  know 
whicb  were  her  aliemate  aections  and  half  sec- 
tioos  and  sell  them  to  others,  and  so  that  both 
parties  could  know  where  tbe  premium  sections 
for  each  one  hundred  fimilieL  lo  which  the 
contractors  might  become  entitled,  could  be  lo- 
cated, all  of  which,  we  think,  wen  esaentbl 
parts  of  the  contract,  nmalned  wludly  unper- 
formed. 

Then  Is  not  the  slightest  evidence  of  stuA 

surveys  by  Hercer  or  nis  associates  In  the  no- 

o«L    Mr,  B.  J.  Cbamben,  a  wiioesa  for  plaint- 
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IS,  wbo  vns  sprnfeMtonBlRirreforreaidlDsia 

Te\as,  loys  lie  made  an  agrceineut  with  Mr. 

Mercer  lo  sectionixR  or  mrvey  certain  lands  for 

him  in  Navarro  and  EllJa  CouDlics,  west  of  the 

Trinity  River,  and,  at  his  request,  accompanied 

liim  into  Iheliounds  of  the  grant.     But  he  aays 

he  did  not  do  any  surveying  or  sny  work  for 

,_.— ,  >Iercer  or  bis'associntee.     He  adds:  "I  did  not 

^^"'  do  it,  because  1  was  Bdvised  by  nearly  all  the 

Bctllcrs  I  saw  not  to  do  II;  Uiat  Mercer  bad  not 

assisted  tliem  lu  theirHttlemeotin  any  wajr." 

And  this  ia  the  neartist  approach  lo  sertion- 

Izing  these  lands,  as  Mr.   Chambers  calls  it, 

which  tlie  record  discloses. 

The  importance  of  this  matter  can  be  reiidily 
seen  now.  If  the  court  should  be  of  opinion 
tbnt  all  tliexe  settlers  reported  by  Crockett  were 
colonists  under  a  compliance  w'ith  his  contract 
by  Mercer,  and  if,  as  plaintiH  claimg,  the  con- 
tract ii  a  grant  tn  pratenti,  how  can  dthcr 
Merger,  or  tJiese  colonists  tlivough  him,  have  a 
decree  for  sjKPilic  performance  by  an  instru- 
ment which  will  carry  a  lefAl  title  to  land  de- 
scril>ed  by  metes  and  bounds  as  sections  and 
half  sections,  would  enable  the  court  to  do,  if 
the  necessary  legal  surveys  had  been  made  T 
PlaintitT  does  Doi  ask  for  such  relief.  If  they 
had  surveyed  this  land,  and  settled  the  colo- 
nists on  the  enumerated  eectiona  and  half  sec- 
tions of  such  surveys,  tliey  could  now  nnine  the 
section  and  half  aecllon  for  which  Lhey  ask  a  de- 

If  they  had  made  Uipse  s>!rvey«  and  had  set' 
lied  cr<ch  of  their  colonists  on  a  bistiuct  section 
or  half  section,  which  could  be  thus  identified 
as  his  cabin  and  improvement,  and  had  per- 
formed the  other  conditions  of  introducingtliese 
settlers  as  emigrants  from  abroad,  the  argu- 
ment tliat  t  lie  present  case  comes  wltliin  thnt  of 
Jfant  V.  Oi-aj/,  16  Wall.,  208  [83  D.  8.,  XXI., 
447],  would  have  more  force.  In  that  casethe 
railroad  company  lo  which  the  gi'anl  was  made 
liad  made  tlie  necessary  aurveys,  and  the  track 
of  the  road  liaving  been  aeflnilely  located 
through  those  surveys,  the  sections  and  parts  of 
sections  to  wliirh  they  were  entitled  were  specif- 
icatly  identified  without  any  difficulty,  and  the 
officer  was  restrained  from  cerLif  jing  or  patent- 
Ins  them  to  others. 

In  the  present  case,  while  the  circuit  court 
seemed  inclined  to  grant  similar  relief, 
found  Itself  unable  to  do  so  for  want  of  these 
veiT  surveys,  which  the  plaintiff's  predecessor 
[3181  bad  promised  to  make  as  an  important  part  of 
the  contract  now  relied  on  aa  the  foundation  of 
the  relief  sought. 

If  this  were  a  case  between  Indirlduali, 
there  could  be  no  doubt  of  the  decision  which 
acourt  of  et^uit^  would  be compelled^omake 
on  Uiis  application  for  specific  performance. 
The  failure  on  the  pert  of  the  party  applying 
for  it  lo  perform  his  own  part  of  a  conti'act 
wholly  executory,  or  to  show  any  sufflcient  vea- 
toD  for  the  failure,  has  always  been  held  to  be 
ground  to  refuse  relief  and  turn  the  party  over 


What  has  the  pinintitf  or  his  predece^sora 
done  tosecure  his  title  to  the  lands  now  prayed 
forT  Almost  nothing.  If  we  are  correct  in 
holding  that  ho  introduced  no  emigrants  and 
made  no  nurveya,  what  else  has  be  done?  Has 
he  or  tbey  ^ven  any  time  or  labor  in  eamtut 
9*6 


$15,000  is  made,butby  no  means  successfully. 
If  plnintiEI  were  now  suing  in  an  action  for 
damages  before  a  Jury  and  he  had  proved  a  riprbt 
to  recover,  the  sum  which  he  could  gel  for  hia 
services  and  expenditures  under  the  tesiiinony 
in  this  record  would  be  small,  indeed,  compared 
U)  the  magnitude  of  the  claim  here  set  up. 

We  do  not  tliink  it  necessary  to  consider  Uie 
argumentthat  the  contract  is agrantmprawxfi, 
with  title  to  llie  land  in  the  plaintiff,  nor  tlie  idc& 
that  there  is  a  trust  by  which  these  lands  are 
held  for  his  benefit,  and  that  this  trust  is  in  some 
way  mode  stronger  by  the  Ic^slatioo  under 
which  the  Republic  of  Texas  became  a  Slata 
tn  the  Union. 

In  any  view  that  can  be  taken  of  the  contract. 
It  was  when  made  wholly  executory.  Merrcr 
had  not  then  paid  anythingor  done  anything  to 
entitle  him  to  land.  It  was  all  to  be  eamcil  by 
actionstobe  performed  thereafter.  The  Ilcpublie 
conveyed  him  no  title.  It  was  a  mere  executory 
contract  for  the  sale  and  purchase  of  land,  in 
which  the  price  was  to  be  paid  within  fiveyenra, 
and  the  lands  so  earned,  an  unknown  ^iin'ntity, 
were  to  be  then  conveyed  by  an  inslruuicut 
called  a  certificate. 

The  total  failure  of  Mercer  to  perform  left 
him  no  rights  under  the  contract.    The  Slate 
seeks  nothmff against  himfor non-performance,  ]3191 
and  so  the  affair  is  ended. 

The  plaintiff  and  his  predeeewwm  tn  Interest 
have  not  only  not  performed,  but  ihey  Iiavc  not 
shown  any  sufficient  excuse  for  non-pcr[<irm- 
ance.  They  have  not,  in  the  language  of  the 
authorities,  shown  Uiemselves  r^y,  willing 
and  able  to  perform.  On  tlie  contrary,  they 
have  permitted  the  matter  to  rest  for  thirty 
years  without  an  effort  to  do  so,  and  now.  If 
they  woidd,  the  slate  of  matters  in  the  colony  i* 
BO  changed  that  It  is  impoesibte  that  they  can 
perform  their  agreement 

IVie  rentUafutae  vieieiii,  thatvpon  theajineat 
of  WaUK  Ote  deeret  oftht  Circuit  Couri  ii  rt- 
ver»id  and  tilt  cate  rftinndeit.  tm'th  ^reetiont  to 
diimiu  Vu  bill,  and  thi*  n*etuarily  ditjjota  of 
the  plaintiff't  appeal. 


Mr.  Jiittiet  HarlKii,  dissenting: 

Mr.  Jiittic6  Field  and  myself  dilTer  fmm  the 
court  in  OUT  view  of  the  facta  of  this  case,  and 
therefore  dissent  from  its  Judgment. 

The  circuiicoMrt  found  that  the  complainant. 
bad  satisfactorily  established  the  contract  lie- 
tween  the  Rcpiitilic  of  Texa.i,  through  its  Presi- 
dent, and  Charles  Fenton  Mercer  and  his  es-w 
ciales,  as  nllcgcd  in  the  bill  and  amended  bill;, 
tlie  entrance  of  Mercer  upon  the  duties  devolv- 
ing upon  him  under  the  contract;  the  orgnnl- 
EBtion  of  the  Texas  Association;  tlie  appoint- 
ment of  surveyors  and  colonlmtioo  agents;  ilio- 
running  of  lines  and  surveys;  the  Inlroduclion 
of  one  hundred  and  nineteen  families  williln 
the  fltwt  year  of  Hie  grant;  the  making  of  the  sur- 
vey of  the  boiindan'  limltsot  tbecolonygranieii 
by  Apn'l  1,  1845;  the  selllemenl  of  twelve  hun- 
dred and  flfty-sii  familtcB  within  the  limits  of 
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the  colour  P^or  ■<>  Octolwr  25, 1848;  the  np- 
DDlatnwDt  <a  Mercer  u  chief  ■gent  and  trustee 
lorlhe  AModatioii;  the  •abaeqneotspurfutmeDt 
of  Hancock  u  chief  went;  Huicock'i  death 
and  the  appointment  of  Praton,  nllfled  b^  the 
tasociatioii,  aa  chief  affent;  tbeentrance  of  thoee 
persona  upon  the  performance  of  thdrdutieaaa 
~  ~iDlB  of  the  aaaodatlon,  and  the  ac^vlty  dia- 


liona  made  to  the  political  departmenla  of  the 
State  of  Texas  for  relief.  It  further  found 
that  Mercer,  aa  ngeot,  made  repona  to  the  gov- 
emment  of  Texaa,  as  reqiiired  bv  the  contnct, 
up  to  and  for  the  Tear  1&4T;  that  Mercer  Is  dead 
long  since;  and  that  all  bis  papen  and  docu- 
ments, among  which  were  copies  of  his  cone- 
apondence  ana  reporta  in  relation  to  the  Mercer 
Colon;,  have  been  lost  and  destrojed. 

The  evldeDce  adduced  W  the  complainant 
haa  (t  teems  to  ua,  been  subjected  by  uls  court 
to  the  same  rules  of  strictneaa  and  technicality 
wbfch  would  be  qtpUed  to  an  indictment  form 
criminal  oSoise.  We  ate  of  opinion  that  the 
circuit  court  did  not  mlaappiehend  the  effect  of 
the  tesUmnoy,  and  that  a  caae  la  made  entitling 
complainant  subatantlallj  to  the  relief  granted 
in  the  decree  below. 

Bt  the  contract  between  Mercer  and  the  Re- 
public of  Texas  the  latter  agreed  to  convey  to 
Um  former  and  his  aaaodales  or  their  lual  rep- 
reacnlatiTen  one  tectioo  of  OU  actea  of  und,  or 
two  half  sectiona  of  820  acrea,  for  each  family 
which  Ihey  ahoold  introduce  and  settle  upon 
tiie  lands  set  apart  for  colonlxatlon  by  Mercer 
and  bia  aasodatca,  each  alternate  section  or  half 
section  of  640  <»  SW  aciea  bring  reserved  to  the 
ItepuUic,to  be  puTCbaiedornot  by  Mercer  and 
bia  associatea  on  certain  stipulated  terma.  It 
was  alao  ureed  that  a  perfect  title  should  be 
made  in  tne  usnal  mode  and  form  to  Mercer 
and  his  aasodatca  or  their  l^al  repicaentatiTes 
for  each  aectlon,  halt  section  or  other  fractional 
part  of  a  aectlon  to  which  they  became  entitled 
under  the  contract,  and  titat  the  same  should  be 
oouTered  to  the  partiei  aa  aoon  aitd  whenever 
they  should  exhlut  to  the  Commistloner  of  the 
Oeneral  Laod-Offlce  et  the  Republic,  or  other 
t»«pv  officer  tbenot,  in  the  manner  and  form 

firescribed  tn  the  contract,  the  eridence  of  bar- 
ng  surveyed  the  portion  of  Innd  for  which  such 
oonveyance  was  desired,  and  that  ihcro  were 
eomfbrtable  small  bouses  or  caUns   erected 
tbeieon,  and  famlHea  residing  therdn  who  bad 
besn  settled  tberetm  by  Mercer  and  Ua  aaao- 
dalea  or  tbdr  legal  repreeentatlTea. 
The  Republic  of  Texaa  further  agreed  that 
rsoi  1  Mercer  and  bia  aasodates  should  receive  from 
'■  It  aa  farther  compensation  for  their  services 

and  for  their  labor  and  expenae  in  Introdudng 
and  tettUng  the  families  provided  for  Id  the 
contraet,  apremfaim  of  lenaectlonsof  010  acres 
or  twenty  sections  of  820  acres  of  land  for  every 
hundred  families  introduced  and  settled  as  re- 
quired: further,  that  upon  Mercer  and  his  asso- 
nates  p^ing  into  the  public  ireaauiy  twelve 
dollars  and  triitaining  ue  treasurer's  or  other 
premier  officer's  recd^  for  that  sum  paid  into 
the  aatne,  bikI  also  <»  the  delivery  for  cancel- 
meot  of  any  bonds,  promiMory  notes,  or  ol  her 
ndlted  liabilities  of  the  Republic  to  the  amount 
IWU.S. 


of  tiMO,  tbey  or  thdrlegal  represenlatlvee  should 
be  entitied  to  demand  and  shoidd  receive  ftom 
the  government  a  full  and  absolute  Utle  U>  640 
acrea  of  the  reserved  alternate  aecdona.  The 
rigbt  to  purchase  the  alternate  secUona  was, 
however,  made  to  depend  on  certain  conditions, 
whldi,ln  the  view  taken  of  the  case  by  the  court, 
need  not  be  here  set  ouL 

It  was  provided  in  the  contract  that  whenever 
Hercer  and  hia  associatee  or  their  authorized 
agent  or  legal  representative  "  Bhall  exhibit  tO' 
to  the  Commissioner  of  the  Oeneral  Land-Of- 
flee  of  the  Republic  a  certificate,  nnder  oath, 
subscribed  by  two  witnesBes,  and  certified  by 
some  person  qualified  Iw  the  laws  of  Texas  Uy 
administer  an  oath,  that  the  (aid  parties  of  th« 
second  part,  or  thdr  legal  representativca,  have 
caused  to  be  built  a  small  comfortable  house  or 
cabin,  or  any  number  of  audi  bouses  or  cabins, 
on  the  parcel  or  jiarcels  of  land  which  they  an- 
obligaled  bv  this  contract  to  convey  to  each 
family,  or  tne  several  families  respectively,  and 
have  actually  settled  a  family  or  several  f  amllle* 
respectively  therein,  they  shall  Immediately  re- 
ceive thertaf tor  a  f nil  and  absolute  convevancs 
from  the  mvemment  of  the  Republic  for  a» 
many  sections  of  land  of  640  acres,  or  half  tec- 
lions,  or  other  fractional  parts  of  sections  emial 
in  amount  to  640  acres,  as  there  shall  be  famllle* 
certified  to  in  such  certificate  or  certlflcateaL" 

It  was  further  provided  that  the  unlocated 
lirfids  Included  in  the  boundaries  described  in 
the  contract  should  remain  and  be  held  by  the 


.onaaid,  by  and  for  .o-., 
the  benefit  of  the  party  of  the  second  part  and  ^**"' 
of  this  Renubllc.''^ 

It  was  also  stipulated  that  unless  Hercer  and 
his  aasodates,  or  their  legal  repretentatlvea, 
"Shall,  prior  to  the  first  day  of  Mav,  1846.  hav» 
introduced  and  settled  on  the  land  above  men- 
tioned, according  to  the  tenor  of  this  cootrMCt, 
one  hundred  families,  all  right  and  title  of  the 
party  of  the  tecond  pert,  or  their  legal  repre- 
acntatlvea,  to  proceed  further  In  the  execution 
of  this  contract,  shall  cease  and  determine  from 
the  moment  of  such  default,  but  such  default 
ahoU  not  work  or  cmerate  rettoqpectively,  but 
leave  to  (he  par^  of  the  aecond  part,  and  al) 
persons  dsiining  nndet  them,  whatever  right, 
title,  or  Interest  they  may  have  acquired  nt>m 
tbe  action  of  tbe  ps^  of  the  second  part  and 
their  legal  r^neaentatlvos  prior  to  nch  default, 
to  the  same  extent  aa  if  no  such  default  or  fai^ 
ure  had  occurred  i  and  in  like  manner.and  under 
like  qualifications,  the  right  of  the  said  portv 
to  proceed  further  under  this  contnct  shall 
-"K  snd  determine;  provided  2<!0  families  be 
Introduced  and  settled  1^  them.  In  manner 
aforesaid,  on  or  before  the  expiration  of  two 
years  from  tbe  date  hereof;  and  so  in  like  man- 
ner 100  additional  families  sboll  he  aettled  on 
the  said  lands,  according  to  the  terms  of  this 
contract,  by  the  said  parties  of  the  second  inrt 
or  their  legat  representatives,  within  each  of  th« 
three  remoming  vebts,  or  the  right  of  tbe  said 
party  to  proceed  further  under  this  contract, 
tkroogh  the  full  term  of  five  years  from  the  ilal* 
hereof,  shall,  on  the  occurrence  of  env  default 

aforesaid,  utterly  ceate  and  determine ;  pro- 


nce  of  env  d( 
id  determine; 


287-S2> 


BontBiB  CoirsT  of  thi  Cnitxd  STATia 


Oor.  Tkbk, 


Tldod,  aa  before  ezpnased,  no  mich  default  sball 
operate  otberwlae  Hun  proepectiTeIr,  either  Id 
relndon  to  the  wdd  Mcood  p«r^  to  this  coa- 
Intel,  or  to  tbe  emigrant  familiea  actuall;  act 
tied,  or'  aoj  person  or  perwos  claiming  hy, 
trough  or  under  them  or  aaj  of  them." 

To  wliat  extent  did  Mercer  and  his  aMOcIatea 
comply  with  their  contract;  The  Inference  to 
be  drawn  from  the  opinion  of  the  court  la,  that 
the  record  furalabea  no  evidence  whatever  that 
HcrcerandhlsaModatesdidanTl' ' 
■taotial  character  entitling  them 
of  their  contract  with  the  Republic  of  Teua. 
But  we  are  of  opinion  that  tbla  l>  an  erroneoua 
view  of  the  evidence.  Wecsonot  avoid  die  con- 
[388]  elusion  that  the  contran  la  abnndanUj  shown 
by  the  record.  That  Mtnxt  and  hla  aaaociatea 
inlroduced  and  settled  one  hundred  and  nine- 


doubt  There  was  produced  from  the  ... 
of  the  General  Land-0£Sce  of  Tezaa,  certified 
bj  die  Commissioner  of  thai  office,  a  copy  of 
what  la  styled  the  original  agreement  of  cove- 
nant, dgned  by  the  heads  of  that  number  of 
familiea,  ehowlng  the  date  of  their  Introduction 
into  and  lettlement  upon  the  Mercer  Colony 
lands,  the  signature  of  each  etnlgrant  being  duly 
witnesEed. 

That  agreement  is  In  these  words; 

"TliU  instrument  witneaseth,  that  the 
tons  who  have  subscribed  and  undersigned  tEieir 
name«  hereto  do  hereby  severally,  but  not  joint- 
ly ^agree  and  GoveDunt  as  follows,  to  wit: 

That  each  of  us  has  received  of  Charles  Fen- 
ton  Mercer  and  bis  associates,  known  as  and 
comprising  the  'Texaa  Association, '  a  certlflcate 
iaaued  In  accordance  with  a  contract  made  — 


Itepublic  of  Tesa^  acting  in  behalf  of  the  said 


mnied  bj  said  association,  and  by  us  received, 
being  expressed  and  written  inapaces  to  the  left 
bandof  our  respecUve  names,  wblch  certificates 
«re  received  and  held  for -the  benefit  of  the  re- 
spective fomOles  mentioned  therein,  each  one 
of  us  fomdng  a  member  of  the  family  described 
in  the  certlflcate  delivered  to  him,  vi/iichfamiliu 
Aaw  b»en  iftdaUy  introduced  and  tttUed  at  iht 
timet  and  »n  manner  aiidform  a*  ilaUd  and  ex- 
prated  in  taid  ethifieatet  TetpaMttiy  bu  th»  told 
Mereer  iHtd  hit  a*toeiatet,  and  have  ermgraUd  a* 
the  taid  eert^iealet  deetart  and  thow.  And  in 
consi<)iBtatlon  of  the  premisea  and  the  benefits 
from  said  certUcates  and  the  contract  aforesaid, 
accruing  and  to  arise,  that  we  will  severally  ob- 
serve and  perform,  aa  far  as  may  be  In  our  pow- 
er,tbe  sevoalduties  and  requirements  devolving 
upon  us  as  seltlera  under  said  contract,  whether 
prescribed  by  the  terms  thereof,  or  by  the  laws 
of  the  land  in  such  behalf  espedallv.  We  bind 
r-24-i  ourselves  severally  not  to  give,  sell  or  in  any 
'  way  furnish  to  any  Indian  any  spirituoua  UiJ- 

uor,  nor  any  gunpowder,  lead  or  Sre-arms,  or 
warlike  weaponsof  any  description;  and,  more- 
over, to  abotoin  from  any  waste  or  trespass  upon 
.i_  i.i. — '-"i adjoining Lhoao  on  which 


from  waste  or  treepoaa  by  othen,  and  to  pro- 
tect the  same  from  settlement  by  any  other  per- 
sona not  authorized  to  settle  thereon  by  the  s^ 
aasodstion,  or  tome  legally  authorized  agent 
thereof  ;  and  to  pay  the  sum  of  five  dollars  In 
materials,  labor  or  money,  towards  the  building 
of  a  school-houae  of  such  dimensions  and  on 
nichsileas  the  said  association  or  its  agent  may 
direct.  Aiso  that  each  family  specified  or  re- 
ferred to  herein,  each  one  certi^iDg  alone  for 
hla  own  family,  baa  and  occuplea  a  anltable 
cabin  or  house  at  described  in  said  contract,  and 
that  each  mak  member  thereof  of  the  age  <tt 
seventeen  years  and  upwards  is  supplied  with 
a  good  rifle,  vager  or  musket,  and  a  lufflcient 
supply  of  prime  ammunition. 

llus  paper  waa  supported  by  the  signaturea 
and  the  oath  of  one  of  the  Texas  Association, 
and  two  dialnlerested  persons,  to  the  effect  that 
the  lilt  contained  "A  true  and  aocurnte  account 
and  statement  of  emigrant  families  tt  certlfled 
to  by  the  heads  thereof  to  have  been  spectailjr 
introdaced  and  settled  by  Charles  Fentoo  Mei^ 
cer  and  his  associates,  mown  aa  and  compris- 
ing the  Texas  Association,  prior  to  the  flrat  day 
of  Hay,  184S,  upon  and  within  the  limlta  of  the 
Emnt  made  br  the  Republic  of  Texaa  to  sMd 
Mercer  and  hu  asHodatea  on  the  29th  of  Janu- 
ary, 1844,  and  referred  to  In  the  ceriiflcate  sub- 
scribed to  by  the  heads  of  the  families  reepect- 
lvely,"etc  The  record  coiitains  no  evidcnca 
that  the  Republic  of  Texaa  by  any  of  its  officers 
ever  made  any  oblection  to  this  certlflcate  aa 
defective  either  in  form  or  sabatance.  It 
brought  the  work  of  Hercer  and  his  associates 
as  to  these  119  families  within  the  terms  of  that 
portion  of  the  contract  alieadv  quoted.  They 
did  "exhibit  to  the  Commissioner  of  theOeo- 
eral  Land-Office  of  Texas  a  certificate  under 
oath  subscribed  by  two  witnesses,"  under  date 
of  August  3, 1B46,  and  certified  00  the  same 
day  by  a  "person  qualified  by  the  laws  of 
Texas  to  administer  an  oath,"  ahowing  that 
Mercer  and  his  aasociatea  had  caused  to  be  rassi 
builtacomfortsblehouseorcablnonlhblanda  '^^"'■' 
settled  upon  by  said  families,  and  abowIoK  also 
that  tbey  had  actually  settled  said  familiea  on 
the  lands  for  which  they  received  the  certificates 
mentioned  in  the  agreement  between  Mercer 
and  such  settlers.  Tlie  criticism  which  is  made 
in  the  opinion  of  the  court  upon  the  language 
of  this  affcemont  and  certificate  impresses  ua 
aa  ezceedlnslj  technical.  It  is  said  that  the 
parties  signing  it  do  not  state  that  they  v — 


slate  and  cerdfy  that  they  have  each  received 
a  certificate  In  accordance  with  the  contract  of 
Janna^  28, 1844,  descriUng  It  as  one  which 
authorized  Idercer  and  his  asaociatas  "  to  intro- 
duce and  settle  «niiirninlf  anHlea  upon  the  lands 
within  the  limits  specified  In  aald  contract; " 
and  tbev  certify  that  they  were  "specially  In- 
troduced and  settled,"  as  set  forth  In  the  cer- 
tificates, and  that  they  "  have  vnigmUd  aa  the 
said  certificates  declare  and  ahow."  That  the 
persons  who  signed  that  agreement  did  not 
mean  to  certify  that  they  had  emigrated  from 
State  or  count^  without  the  Republic  of  Texaa 
Is  a  suggestion  which  it  did  not  occur  to  the  At- 
tomey-Qeneral  of  Texaa  in  his  very  elaborate 
brief  to  make.  It  Is  for  ths  first  tiine  found  in 
the  opinion  of  this  court.  That  PbUiana,  ons 
»C.  S. 
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<(F  the  penoDS  who  Teriflfd  under  oitli  tlw  cm- 
tUcaU  nUUng  to  these  IIB  tunllfet,  did  not 
know  "where  the  cotoniU*  ame  from,"  U  e 
fiot  of  no  conieqnance;  nor  we*  ft  mefolil  to 
Inqnire  from  whet  particular  State  or  cotinti;, 
other  than  Teue,  thej  came.  PhUlani  in  his 
affldavlt  refers  to  them  aa  "ecnlgnuit  families," 
meaning  thereby  that  tbercaroe  from  without 
the  Republic  of  Texas.  We  have  been  unable 
to  toA  an^  evidence  that  the  persons  embraced 
In  these  llS  &m!iles  did  not  go  to  the  Mercer 
Colony  tract  from  some  place  outside  of  Texas, 
and  ture  is  bo  eugscetfon  to  that  effect  in  the 
argument  of  counsel. 

It  is  seid  that  none  of  theae  persona  mede 
oath  to  the  papers  the;  signed.  Our  answer  ii, 
that  neither  the  contract  nor  the  law  of  Texas 
required  any  such  oath,  but  only  the  oath  of 
two  witnesses. 

It  seema  to  us  that  the  complainant  has  nude 

■  clear  cue  aa  to  the  119  families  introduced 

iSSej  by  Mercer  and  his  aBsociaies  prior  to  May  1, 

IMS.    The  next  inquiir  U  as  to  the  effect  to  be 

5iven  to  the  report  of  John  M.  Crockett  In 
SSI.  That  rmort  was  made  under  the  au- 
thority of  an  Act  of  the  Legislature  pasaed 
FebniaTT  B,  IW,  the  Irt  section  of  which 
proridea  that  "Eveiy  colonist,  or  the  heirs  or 
administrators  of  such  colonists,  citizens  of  the 
Colony  <k  Charles  Fenlon  Mercer  and  his  aaso- 
datea.  on  the  2ath  of  October,  1848.  shall  re- 
ceive the  quantity  of  land  to  which  such  colo- 
nist may  be  entiUed,  to  wit:  640  acrea  to  each 
family,  and  890  acrea  to  each  UDgle  man  over 
the  age  of  17  yeara;  Providtd,  That  nothing 
herein  coalained  shall  he  construed  so  aa  to 
place  the  oontracton  of  sud  colony  in  ■  better 
condition  In  regard  to  the  State  of  Texas  than 
they  would  be  if  this  law  had  not  been  pesaed." 
In  this  language  we  have  a  distinct  recognitioD 
of  the  fact  that  there  was,  at  the  passage  of  that 
Act,  abodyof  citlIen■tnTexaskuownas"citi- 
Ben•^tt<  eoloT^tf  diatUi  F^nUrn  MervBrand 
hi*  OMMfotn,"  and  that,  a*  "ntth  wfcnitb," 
they  were  atitled  to  a  certain  quantity  of  laud. 
Fenont  within  the  limits  of  the  Mercer  zrant. 
who  did  not  settle  there  in  pursuance  ol 


Colony  of  Charlee  Feoton  Heroer  and  bis 

oiatee.  Nor  could  such  persona  have  been  de- 
scribed aa  of  that  colony  and  mtiOed,  aa  "  such 
colonists,"  to  receive  HO  acres,  or  any  other 

Siantitv,  of  land,  unleae  they  had  entered  upon 
e  Irma  under  the  contract  between  the  Kepub- 
lic  of  Texas  and  Mercer  and  his  associates.  The 
proviso  In  the  section  qnoted  does  not  at  all 
militate  agidnat  this  view.  That  only  ahows 
(he  purpose  of  the  Btate  not  to  give  "the  con- 
tractors v/t  aald  oolooy"  any  advantage  they  did 
not  tbeu  have  under  their  cootnu;t  with  the 
Republic 

The  next  section  of  the  foregoing  Act  pro- 
vided for  the  appointment  by  tte  Qovemor,  by 
and  with  the  advice  and  consent  of  the  Senate, 
of  a  commissioner,  "  wboae  duty  It  shall  be  to 
Itmrfntf  and  tfebrmiM  what  «o6n>t'«(t  shall  be 
endtfed  to  land  aa  aftvesaid;  and  said  commis- 
sioner shall  Issue  to  parties  entitled  to  theaame, 
or  to  the  heirs  or  Innl  representatives  of  such 
[327]  partiee,  oertlflcatee  for  IMr  proper  ouanMly  of 
land."  Plainly,  thepurpoee  of  the  Legislature 
was,  tfarou^  uiBt  omcer,  to  ascertain  who  were 
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entitled  to  land  In  virtue  of  the  contract  with 
Mercer  and  his  ssanciatea.  It  was  In  violation 
of  the  contract  for  the  State  thus  to  pass  over 
the  contractors  and  treat  dlroctly  wtOi  the  col- 
onists, but  it  is  none  the  less  clear  that  she  pro- 
ceeded upon  the  baaia  of  giving  knd  only  to 
those  who  were  "of  the  Colony  of  CbEirles  Ken- 
ton Mercer  and  his  associates.  The  oincial  re- 
port of  Crockett  contains  the  names  of  all  such 
persona.  His  action  was  Judicial  In  Its  nature, 
and  his  determination  as  to  who  were  enUllcd 
to  land  as  odonisis  aforeRsld,  was  a  delerminn- 
tioD  that  Mercer  and  his  associates  had  com- 
plied with  tbdr  contract  to  the  extent,  at  least, 
of  the  persons  named  in  his  report.  The  State 
gave  land  to  all  persons  reported  by  Crockett  as 
of  the  Mercer  Colgny  and,  consequently,  she 
was  bound  by  her  contract  to  compensate  Mer- 
cer. By  the  articles  of  her  annexation  to  the 
United  States  it  was  provided  that  she  shall  "re- 
tain all  the  vacant  and  unappropriated  land  ly- 
ing witliin  her  limits  to  be  applied  to  the  pay- 
ment of  the  debts  and  liabitiUet  of  said  RepuD- 
11c  of  Texas,  and  the  residue  of  said  lands,  4^ 
dtteAarying  sold  debts  and  liabiliUa,  to  Iw  dis- 
posed irf  as  such  State  may  direct"  Her  lia- 
bility under  her  contt«ct  with  Mercer  was  one 
of  the  liabilities  for  the  discharge  of  which  she 
was  bound  tu  apply  the  unuppropriated  lands 
within  hur  limits.  Had  the  articles  of  annexa- 
tion been  silent  aa  to  the  debts  and  liabililies, 
and  made  no  provision  as  to  the  unappropriated 
lands  of  the  Republic  of  Texas,  and  had  the 
United  States  taken  such  lands,  then,  according 
to  the  settled  principles  of  public  law,  they 
would  have  been  bound  to  meet  the  debu  and 
liabUittea  of  the  Uie  Republic,  at  least  such  as 
bad  been  made  a  charee  upon  its  public  prop- 
erty. To  avoid  all  difficulty  upon  that  subject, 
it  was  expressly  sUpubitedLi  the  articles  of  an- 
nexation that  Texas  should  retain  her  public 
lands,  with  power  to  dispose  of  them  itfUr  dia- 
diarging  the  debts  and  Usbliities  of  theReput> 
lie,  and  that  "In  no  event  are  said  debts  and  li»- 
bllitiea  to  become  a  charge  upon  the  Govern- 
ment of  Uie  United  States."  Thus  was  created, 
I^  Treatv  between  the  United  States  and  the  Re- 
public of  Texas,  an  ezpiesstrustfor  the  benefit 
of  those,  to  whom  the  latter,  at  the  time,  was  1 
indebted  or  under  llaUlity.  The  agreement  be- 
tween the  United  States  and  Texas  constituted, 
within  the  meaning  of  the  Constitution,  a  con- 
tract, the  violation  of  which,  upon  tike  part  ot 
the  officers  of  that  Stats,  It  Is  competent  for  the 
courts  to  pievenL 

In  the  opinion  of  the  court  it  Isstated,  among 
other  things,  that,  since  the  contract  was  made 
with  Mercer,  Texas,  both  aa  an  Independent  fle- 

Gbllc  and  as  a  State  of  the  Union,  has  denied 
validity  and  refused  to  do  anrthlng  under 
it.    There  is  a  serioui  obstacle  In  the  way  of 
acceding  to  the  oorrectoeaa  of  this  statement. 


aotii  of  January,  1S44,  If  valid,  lessrved  the 
land  In  question Iromlocstlon  ana  antriMnlBtioB 
by  the  pUiotiS'a  certificate,  cannot  be  doubted. 
But  It  is  Insisted  that  the  contract  was  invalid, 
for  the  want  of  authority,  ui  the  part  (d  the 
President  of  the  Reputuc,  to  oonler  <m  tbs 
grantee  the  benefits  contemplated  t^  the  Joint 
Ml 
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of  tbe  5th  of  Febrnar;.  1842,  to  contract  with 
tlie  gruilee  to  culonize  vscaut  lands  of  tba  Ro- 
pubUc  for  that  purpOM,  and  to  aet  Bpul  and  re- 
Kr*e  fram  locktloa  tha  tenitoTj  within  certda 
bouDdaries,  which  be  ihould  deugnate,  for  the 
period  of  three  veara  from  the  dale  of  tlie  con- 
tract" ReferruiK  to  the  Act  of  Fehnury  S, 
VM,  cofued  in  the  opinion  of  this  court,  the 
Supreme  Coturt  of  Texu  said:  "  Thia  Act  can- 
not be  regatded  at  anything  less  t/utn  a  tirtval 

agmt  in  making  iht  wittraet,  arid  itt  l^'Uatit» 
i^rmatioaofilttalidi^.  •  •  •  The  con- 
tract was  again  txpnu^  reeoffnittd  and  treated 
a*  an  exiittng  omtraet  1^  the  Act  iff  IStK  June, 
184S,  and  tlieae  Actf  were  passed  prior  to  tha 
plalntUTiIoeationandnirvey.  ItisunnecMsarjr 
to  refer  to  more  recent  Acta  containing  timHar 
recognitionitftlMvaiiditycfthtttmtraet.  It  will 
[SS91  suffice  to  say  that  these  Ic^lotiTe  recogniUona 
of  lia  validity  mvtt  bt  deemed  to  ham  put  thai 
mtettion  at  net.  Hwtlon  T.  Boberfen,  S  Tex. 
28:  Haneoek  y.  MeKinneg,  7  lb.,  S84,  441-S.' 
In  view  of  the  ground*  upon  vlilch  the  coui 
rest!  its  decision.  It  l«  nnnecessary  for  ua  t 
dlacuBi  the  extent  of  relief  to  which  Preston  la 
entiUed. 

For  the  reasons  stated  we  .cannot  osiei 
the  opinion  and  Judgment  in  tliia  caae. 
TniecopT.  Teat: 

James  H.  HoEennar,  Dark,  Bap.  Court,  D.  B. 
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II  DO  Indian  title  In  Ow  ir 


_. «wa7  of  tba 

fiant  made  by  ttae  Act  of  Julj  U.  1MB,  oh.  UI,  IS 
But.  at  L.,  UK  BDd  tba  Utleof  the  Dm  UolnaaVaUer 
opmpauj,  tba  arvntee  of  tha  Stale  ot  Iowa,  waa 


3.  Ambtakefnoaaetaof  tbatmaramantifai' 
atrulQf  a  rcaervatlou  In  a  grant,  doaa  Dot  ooutl 
an  estoppel,  and  tba  reservation  miuL  nevertbeiaas, 
ba  oonatrued  by  the  oouit  and  bava  elleat  aooordlnx 
loHa  tonna. 

[No.  71.] 
Argued Oei.t»,  SO,  1883.  DeeidedNoe.  19,1883. 

FERKOR  to  the  Bupreroe  Court  of  the  8ute 
of  Iowa, 

Tike  peUtion  In  this  case  was  filed  In  tha  Dis- 
trict Court  of  Humboldt  County,  Iowa,  by  the 
plaintUIs  in  error,  to  quiet  its  title  to  certain 
tracia  trf  land  containing  over  10,000  acres, 
which  they  claimed  under  the  Act  of  May  IS 
1656,  granting  landa  to  the  Stale  of  Iowa  to  aid 
in  building  a  railroad  from  Dubuque  to  Sioux 
City. 

The  defendant  claims  that  the  lands  In  qnee- 
tlon  wereexcludedfromthegrantof  1896;  that 
said  landa  were  granted  to  the  Stale  of  Iowa  by- 
US 


:n  UmrxD  Btatkb.  Oct.  Tebu, 

the  AcU  of  Aug.  8,  ISM  and  July  18, 188S,aad 
that  the  State  has  granted  sold  lands  to  the  Dea 
Moines  Valley  Railroad  Company,  the  defoid- 
ant. 
The  district  court  entered  a  deoee  fn  f  aror 


The  Supreme  Court  of  the  State  hartng  re- 
vetsed  thia  decree  on  appeal,  the  phtintUIs  med 
out  this  writ  of  eiTor. 

Additional  facts  appear  In  the  oplnlm  of  th» 

Meetn.  dutrloa  A.  OUtrk  and  SI  JT.  At*- 

bartl,  tor  plaintiffs  in  error. 

Mcten.  C.  C.  Nonne  and  A  F,  £in(fkfMit, 
for  defendant  In  error: 

This  court  in  December,  IBSQ,  In  the  case  of 
B.  R.  Co.  V.  Utdtfidd,  decided  that  this  grant 
of  land  made  to  the  State  of  Iowa  tor  the  im- 
provement of  the  Des  Holnea  River,  approved 
August  8, 1848,  did  not  extend  to  the  north 
bouodaiy  of  the  State,  as  claimed  by  the  State 
of  Iowa,  but  that  it  embraced  only  the  lands  be- 
low the  Raccoon  Fork  of  the  Dea  MoinesRiver. 
R.  R.  Co.  V.  litchfidd,  23  How.,  68  <84  D.  8., 
XVI.,  eoo).  The  department,  however,  con- 
tinued the  reservation,  In  order  that  Congraa 
misht  take  some  action  In  the  premises. 

By  Act  approved  July  18,  )683,  CongreH  ex- 
tended the  grant  of  1846,  and  confirmed  lh« 
title  of  tbe  Btnte  to  all  the  lands  within  fiv» 
miles  of  the  Des  Moines  River  in  the  alternate 
sections,  to  the  northern  boundary  of  tbe  State 
and  consented  to  adiverslon  of  the  lands  to  build 
a  railroad  up  and  along  Uie  river. 

Under  the  Act  of  1863,  the  lands  Id  contro- 
versy were  certified  (o  the  Stale  and  were  by  the 
State  granted  and  certlflcd  to  the  defendant,  the 
Des  Moieea  Valley  Railroad  Company. 

In  May,  1860,  after  the  Litchflcld  decdsitm, 
'  '    ~  "       ieandBiouzatyR.lt. 


ntfae 

This  court  ha«  decided  (he  question  of  lb* 
reservation  of  lliese  lands,  and  that  they  did  not 
pass  to  the  Slate  of  Iowa,  under  the  Act  of  July 
IS,  1856,  in  the  following  weU  considered  caiea: 

Woleott  V.  Dei  Mbina  Co.,  6Wal].,«Sl  (7SV. 
B.,  XVIII.,  689);  Riles  v.  WiOet,  not  reported 
(see,  XIX.,  648);  W^iam*  v.  Bator,  17  Wall.. 
144  (84  U.  8^  XXI..  sat);  EimeUead  Oo.y.  IL 
„  A_    .»„/_ (84  U.  S.,  XXI.,  838), 


R.  ft.,  17  Wall., 


Raccoon  Fork.  R.  R.  Op.  v.  UteMetd,  S8  How., 
86  [84  U.S.,  XVI.,B00i. 

S.  That  notwithstanding  this,  tbe  odd  nnn- 
bered  sections  within  five  miles  of  the  river,  oa 
each  side  above  the  Raccoon  Fork,  and  below 
tbe  east  branch,  to  which  Uie  Indian  title  had 
been  extinguished,  were  so  far  reserved,  "by 
competent  authority,"  for  the  purpose  of  aiding 
10»  D.  8. 
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DnBnqn,  mc.,  R.  R.  Co.  ▼.  Dn  Hoores  R  R.  Co. 


In  tbe  Iroprornneat  of  the  D«a  Hotncs,  that  tluy 
did  not  pass  under  the  Act  of  May  IS,  ISSfl.ch. 
28,11  BtBt.  atL.,9,  gnwtiDglandHtotheState 
of  lowK  to  aid  In  the  construction  of  certain 
ntlroedi:  and 

8.  ThattbeActof  Ju1y]3.1862,  cb.  16I,1& 
Btat.  at  L.,  5iS,  "tmnaferred  the  title  from  the 
United  Statesand  vested  it  in  the  State  of  Iowa, 
for  the  use  of  its  gninteea  under  the  river  gr^nt," 
WolfnU  V.  Dtt  Mointt  Co.,  S  Wall..  681  [72  U. 
[3S1]B.,XVIII.,  6881;  Wrtdnm.  v.fljftw,  17  Wall., 
144  [84  C.  8.,  XXI..  HI]:  HometUad  Ca.  v.  R. 
It  Co.,  Id.,  153  [84  Cr.  e..  XXI..  6221;  WaUey 
T.  C/iapmanlOlU.  S.,  767  [XXV..  9181. 

The  lands  Involred  In  this  suit  are  odd  i._ 
bcred  sediona,  located  In  Iowa,  within  five 
mile*  of  the  Det  Holnes,  above  the  east  fork, 
and  It  it  insisted  that  thej  did  not  pass  under 
tiie  Act  of  1862,  bcrause, 

1.  WhentlicrcEervstionfortfaeriverimproTe- 
vent  was  made,  the  Indian  title  bad  not  been 
«iciniruishcd,  and  tbej  were  not  then  pan  of  the 
public  lands  of  the  United  States;  and 

2.  ThereMnration,asinfactinnde,wasalong 
the  eaM  brandi  and  not  the  main  river  where 
these  landaare. 

Tliese  objectloaa  present  the  only  quettlona 
«e  hare  now  to  consider. 

1.  Aa  to  the  Indian  title. 

It  is  conceded  thnt  when  the  Act  of  1846  wai 
pafFcd,  all  Indian  titles  lind  been  extioKuished, 
except  such  as  Ijelonfred  lo  certain  bands  of  the 
Sioux.  B;  a  Treaty  between  the  United  States 
and  the  Sacs  and  Foxes,  the  Aledawah-Kanton, 
Wahpncoota.  Wahpetoo  and  Sissctong  Bands 
or  Tribes  of  Sioux,  and  the  Oltawas,  lowas,  Ot- 
toea  and  Hlssourlaa,  concluded  on  the  I5th  of 
July,  1830,  and  prcKdalmed  on  the  24lh  of  Feb- 
rtiarv,  1881, 7  Statu  L.,  828,  certain  lands  were 
coded  and  relinquished  to  tlie  United  States  "To 
be  DsMgned  and  allotted,  under  the  direction  of 
the  PiCBldent  of  the  United  Stales,  to  the  Tribes 
row  livinjt  thereon,  or  to  such  oilier  Tribes  as 
(lie  I'rcoideot  may  locate  thereon  for  huntinf; 
and  other  purposes."  The  north  lioe  of  tltis 
ccKsion  it  described  in  the  Treaty  as  follows  : 
"Bc^nnins  at  the  upper  fork  of  the  Des  Moines 
Kiver  and  passini;  the  source  of  theLitile  Sioux 
and  Floyda  Rivers,  to  the  fork  of  the  first  credi 
which  Inib  into  the  Big  Sioux  or  Calumet  on 
tlieeost  side."  The  lands  north  of  thisline  were 
occupied  by  the  Sioux,  and  those  south  were 
held  by  the  United  States  for  the  purposes  set 
forth  hi  the  Treaty.  Wbethcrlhelands  in  con- 
trover^  In  this  suit  are  sittuted  north  or  south 
of  this  boundary  line  depeadaou  whether  the 
cnst  branch  or  Uie  Utaxa  nude  the  upper  fork 
[332]  of  the  Des  Hofoea,  as  understood  In  thepartics 
when  the  Treaty  was  concluded.  If  the  Liitard, 
then  ail  are  nonhottholine;  if  the  east  branch, 
all,  or  nenrly  all,  are  south. 

On  the  28th  of  July  and  the  Bth  of  August, 
18-11.  treaties  were  negolialed  by  the  Sioux,  by 
which  they  surrendered  all  their  tilie  to  lanib 
In  Iowa.  The  raliflcatlon  of  these  Treaties,  in 
the  form  tliey  were  originally  made,  was  not 
■dvisc<l  by  the  Senate,  but  on  the  23d  of  June, 
1852,  certain  amendments  were  proposed,  on 
the  acceptance  of  which  the  President  was  au- 
thorized to  conclude  the  Treaties  "asameoded." 
The  ameodmenlswere  aereed  toby  the  Indiana 
on  the  4th  and  Sth  of  September,  18S2,  and 
109  r.  8. 


the  ratification  of  the  Treaties  was  dulv  pro- 
daimed  on  the  24th  of  February,  Ift'iS. 

The  grant  to  Iowa  v    ' 
-'•Onet 
'lie 

disposed  of,  incumbered,  or  appro- 
priated). Id  a  strip  Svc  miles  In  width  on  each 
Bide  of  said  river,  to  be  selected," etc.,  and  the 
odd  numbered  sections  were  afterwards  srlect 
ed.  A  question  orose  as  to  the  extent  nf  this 
grant,  and  as  early  as  February  23.  1^8.  the 
CommiKiouer  of  the  General  liand-Oflice  cer- 
tified to  the  offlcers  of  the  State  that,  in  the 
opinion  of  "hisoftlce,"  the  State  was  "entitled 
to  the  altemste  sections  witliin  6ve  mites  of  the 
Des  Moines  Itlver  throughout  the  whole  extent 
of  that  river  within  the  limits  of  Iowa."  1'lie 
State  claimed  that  the  gnint  extended  from  the 
month  of  the  river  to  its  source.  Nntwith- 
standingthe  opinion  of  the  land-offlce.  and  the 
claim  of  the  Stale,  a  proclnmHtion  wai^  iKBiied 
by  the  President  on  the  18tfa  of  June,  ISW, 
ordering  into  market  some  of  the  lands  which 
lay  above  the  Itaccooo  Fork.  This  led  to  a 
protest  on  the  part  of  the  officers  of  the  Slate, 
and  a  correspondence  between  the  representa- 
tives of  the  State  In  Congreas  and  the  6ecj«ury 
of  the  Treasury,  whose  department  then  had 
chargeof  the  public  lands,  which  resulted  In 

"■ ent  by  the  Secretary,  on  the  2d 

I.  of  his  ojilDion  that  the  grant 
extendtd  from  the  mouth  to  the  source  o?  the 
river,  not,  however.  Including  sny  lands  in  the 
State  of  Missouri.  In  accordance  with  this 
opinion,  instructions  were  issued  from  the  gen- 
eral land  officers  to  the  laod  officers  in  Iowa.  1333] 
on  the  fliBt  of  June,  IMS,  "  to  withhold  from 
all  thelandsaltusled  in  the  odd  numbered 
sections  wllhin  Ave  miles  on  each  side  of  the 
river  above  the  Raccoon  Forks."  This,  how- 
ever,  did  not  settle  the  matter,  and  conflicting 
opinions  were  announced  at  various  tiiriM  by 
different  officers  of  the  executive  department" 
of  the  government.  Finally,  on  the  8iid  of 
February,  1851,  the  state  officers  formally  noti- 
fied the  Secretuy  of  the  Interior,  to  whose  de- 
Ertment  the  charge  of  the  public  laods  had 
fore  that  time  been  assigned,  of  the  demand 
by  the  Bute  of  "  all  the  odd  sections  of  bind 
within  five  miles  of  the  Des  Moines  River 
almve  the  Raccoon  Fork."  After  this  the  whole 
brought  before  the  President  aod 
Cnbloet.  and  the  decision  arrived  at  by  them  is 
indliBted  in  the  foUovring  letter  of  t£e  Secre- 
tary of  the  Interior : 

"  Department  of  the  Interior, 

Washington,  OeUiber  86, 18S1, 

Sir ;  I  herewith  return  all  the  papers  in  the 
Des  Moines  cose,  which  were  recalled  from 
your  office  about  the  first  of  the  present  month. 

I  have  considered  and  carefully  reviewed 
my  decision  of  the  26ih  July  last,  and  in  doine 
so  find  that  no  decision  which  I  can  make  will 
be  final,  nn  (he  question  involved  partakes  more 
of  a  Judiciiil  than  an  executive  character,  which 
moat  ultimately  be  determined  by  the  Judicial 
tribunals  of  the  country ;  and  although  my  own 
opinion  on  the  true  construction  ofthe  grant 
is  unchanged,  yet  In  view  of  tlie  great  conflict 
of  opinion  among  the  executive  officers  of  the 
government,  and  also  In  view  of  the  opinioH 
of  several  eminent  Jurists  wtilch  have  lieen 
»5S 
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Itted  lo  the  Secretary  (or  his  approval. 
It  approval,  before  tuepas-iaffe  of  the  rail 
aot  o(  1656,  naa  on  the  ITth  of  Decem 


pnMDted  to  me  in  faror  of  the  cmutroctkm 
conlended  for  by  theStale,!  amwUUDg  to  rec- 
<wiiiM  the  olalm  id  the  aute,  sod  to  appran 
tOBadecUoDk  without  piejndicc  to  the  n^ti, 
If  aajthoebe,  of  othw  pirtlei,  tbna  latvinK 
tiie  queetloti  u  to  the  ivoper  coratruction  m 
the  atatuta  entirely  open  to  tho  action  of  the 
judiclaiv.  Ton  will  please,  therefore,  aa  soon 
as  may  oe  practicable,  aubmit  for  id  v  approval 
anch  lista  at  may  bare  been  prepnrea.  and  pro- 
ceed to  report  for  like  approval  lists  of  the  al- 
tflroale  aectioiu  claimed  hj  the  State  of  Iowa 
above  the  Raccooo  Forka,  aa  far  as  the  surveys 

rsaj,-!  have  progreMcd  or  mav  hereafter  be  (»mpteled 

'■«*"J  and  returned. 

Very  respectfully,  4c.,  4o., 

A.  H.  H.  Stuart,  Saeretary. 
Th»  Commimionar  of  tha  Qtntrai  iMid-Offlte." 
In  obedience  to  these  Instructions,  llala  were 
made  out  as  the  aorvcya  progreased,  and  sub- 
mitted to  the  Secretary  for  hu  approval.     His 
f  the  railroad 
.f  December, 
MNw.    The  lands  now  in  controversy  were  not 
surveyed  at  that  time,  and  were  not  Incloded 
In  Ihia  or  any  of  ttte  llata  previously  made. 

It  ia  undoubtedly  true,  as  was  add  in  A.  il: 
<h.  ».  U.  8.,  &a  U.  8.  748  [XXIIL,  8881,  that, 
"in  the  absence  of  words  of  unmiatakable  im- 
port," It  will  not  be  preaumed  that  Congress 
baa  made  a  Knot  of  lands  to  which  the  Indian 
title  bas  not  been  extinguished ;  but  there  are, 
nevertheless,  instances,  aa  in  the  case  of  the 
Padflc  railroads,  where  this  has  been  done. 
Confessedly,  however,  in  this  case  the  congresa- 
ional  grant  of  1B46  did  not  include  the  uuda 
now  &  oontroversy.  Whatever  reservation 
there  was  to  interfere  with  the  railroad  grant 
of  1850,  grew  out  of  what  was  done  by  tSe  ex- 
ecutive tmtxn  of  the  Qovemment  after  the  Act 
of  lUS  was  passed  and  while  Its  effect  waa  in 
doubt  TbattheSteteclaimedallibe alternate 
aectiooa  within  Bve  miles  of  the  river  on  each 
side  and  as  far  north  aa  the  stale  line.  Is  not  de- 
nied. That  the  intention  of  the  President  and 
his  CaUnet  waa  to  moke  the  reservation  as  broad 
aa  the  claim,  la  to  our  mioda  perfectly  apparent 
from  the  languwe  of  the  InatmctionB  of  the 
Secreta^  of  the  Ulterior  to  the  Commisaloaer 
of  the  General  Land-Office  in  his  communica- 
tion of  the  2»tb  of  October,  18B1.  His  words 
are  :  "  I  am  willing  to  recognize  the  claim  of 
the  State  and  ain>rove  the  selecliona  without 
prejudice  to  the  righla,  if  any  there  be,  of  oUicrs, 
thus  leaving  the  question  aa  to  the  proper  cod- 
ttruction  of  the  statute  entirely  open  to  the  ac- 
tion of  the  judiciary,"  He  then  directed  lists 
of  aelectioua  to  be  prepared  and  aubmltted  for 

[S8B]  his  opproTol  as  the  surveys  were  completed  and 
returned.  At  this  time  all  the  Indian  Utiethat 
could,  by  any  DoaelUlity,  interfere  with  the 
grant  as  dainutfby  the  Slate  waa  in  tltoproceas 
ofextinguiihmenL  Treaties  which  were  to  have 
that  effect  had  already  been  negotiated  with  tbe 
Indiana  and  were  waiting  ratiacation  by  the 
Unilcd  SUtea.  There  could  hardly  have  been 
a  doubt  in  the  minds  of  any  of  the  pnrties  that 
long  before  any  Judicial  determination  of  the 
matters  in  dispute  every  vesUge  of  Indian  title 
would  be  gone.  Hence,  to  leave  "the  question 
of  the  oonatriictiOD  of  Oie  statute,"  that  is  to 
■av,  the  effect  of  the  giant.  "  entirely  open," 
all  tbe  lands  within  the  limit,  surveyed  or  un- 
86< 


imbmd,  v 
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from  sale  amlil  the  "  action  a  the  judiclarr." 
TUa  reaervatkm  waa  In  force  when  tbe  Act  of 
16H  was  passed,  andlt  IslAareaervationwUclk 
this  court  baa  held  prevented  the  eroot  under 
that  Act  from  attaching  to  the  landa  within  th» 
limits  of  the  river  grant,  as  claimed  by  the 
State.  Tiia  Act  of  1862  afterwards,  in  ezpreaa 
terms,  granted  to  the'  StMe,  fw  tlte  use  of  its 
granteaa,  "The  alternate  sectlona  derignated  by 
odd  numbers  lying  witbin  five  milee  of  said 
river,  between  the  Raccoon  Fork  and  the  north- 
ern boundary  of  the  Slate."  At  tliia  time  there 
was  no  Indian  dtlein  the  way  of  the  grant,  and 
If  the  reservation  was  good  aa  aninst  the  rail- 
road companiea  in  1SS6,  the  tiUe  of  the  Dea 
Hoines  Valley  Company,  the  grantee  of  the 
State,  was  perfected. 

2.  As  to  the  east  branch. 

Much  of  what  has  been  said  about  the  Indlas 
title  applies  totliiaob}ection.  The  State  tdaimcd 
the  lands  along  the  river,  and  the  reservation 
aspromulg^cd  waaof  whatwasctaimed.  Ko 
one  now  suppoaea  the  east  branch  was,  in  fact, 
tbe  Des  Hoines  River.  It  is  undoubted^  true 
that  at  some  time  some  officers  of  tbe  govern- 
ment as  well  OS  some  ofBcera  of  the  Slate,  sup- 
posed the  branch  waa  the  main  river  and  acted 


was  only  a  branch.  Thellslaof  selectlonsalong 
the  btandt,  and  their  appro^  by  the  Secretary, 
were  mlstakea,  which  the  recoid  shows  were 
corrected  in  the  final  settlements  between  the  r»aa) 
Stale  and  the  United  States  by  aUowances  in  ao>  ^'*^' 
counL  The  some  m^  be  said  of  Uie  marks  on 
the  plats  sent  out  from  the  Qeneral  I^nd-Offlce 
to  tbe  local  land  officers.  They  were  clerical 
mistakes,  growing  out  of  an  Imperfect  knowl* 
edee  (A  the  geography  of  the  country.  Thej 
did  not  change  tbe  reservation,  but  only  gave 
wrong  Information  as  to  what  it  waa.  Tnere 
U  no  queaUon  of  estoppel  as  a  consequence  of 
the  mWlce  Involved.  The  rallioad  nant  of 
18S6  was  subject  to  the  reserviUlon  for  the  river 
grant.  There  Isnopreteneeot  fraud  anywhere, 
and  the  record  does  not  show  that  the  conduct 
of  the  appellants  or  tbeir  graniOTs  has  been  ia 
any  way  influenced  by  the  plata  or  the  unau- 
thoriied  selections  nndcertificatea.  They  knew 
or  ought  to  have  known  that  the  reservodtKi 
was  confined  to  the  river  lands,  and  that  the 
branch  was  not  the  river.  Hence  the  reserra- 
tion  is  to  have  effectaccordlog  to  Its  terms,  and 
not  according  to  any  miataken  interpretation 
which  may  at  some  time  have  been  given  to  it. 
Wt  find  no  error  in  Ihtrecord,  and  A»  Jftds/- 
meat  t$  affirmed. 
Tnieeopr.    TM: 

James  H.  UcKeaneT,  Clerk,  Sup.  Court,  V.&. 


EDWARD  L.  EETES,  Apft., 

UMITED  STATES. 

(Bees.  C  BeparterU  ad.,  SB-aflLt 

Btmawl  of  army  officer— power  ^  Praident — 

eovTt-maTti<d,  mitenet  iff. 

•L  nu)  Preslilttithas  the  power  to  aupenads  or 

*  Bead  notes  by  Xr.  Jiutiec  Bi^aacHfoan. 

im  U.8. 


D,g,tza:Jb.GOOglC 


EBm  T.  n>ITXD  Btaim. 


Mt^ff*  u  oSmt  of  tte  amy  br  M>po>ii>liw  ■ttotb- 
•rlnUi|iMM.brmDdTlltalb«*d*Maai>a  oontaDl 


la  MsMonTof  tlM  Aet«f  Julr  in  inkeb.,]nlu  SiBt. 
■tiM  W.  Daw«mbodled  In  notloDUB  oltteUevlwd 
&tiitt.  **"*  "Nooffloer  InlbemlUtuToriuiTal 
HTTloateUl,  Id  tliMOtiiMca,  to  aumlwed  from 
Mr*loa.azeeptnpooaBdlnpaiMMOO««t  (heMo- 
loDOBWr  >  oourt4MU«l«ltolteta(Mot,orliiaominu> 

a,  Whorea  oonrt-nnrtl*]  bu  oognlntr-  "*  "— 
Obutcinnida,  uid  bai  larMlotlni  of  Iba 


lbe*ccuMdn»Kiit«ioa  kTklkU  wlMD  qiw«toD«d 
•oUklanUlT.aUbouNAlmffuluiaesorerranuea)- 
jnod  to  have  occuT7«d  Id  Itt  praceedlaga.  In  (hat 
Ibe  praaMutM  wai  a  mamtnr  of  Uw  oourt  and  a 


APPEAL  from  the  Court  of  Olalmi. 
Tha  bistory  and  facta  of  the  ca«  ap 
In  the  oploton  of  the  court. 

Meitn.  4amM  CoI—b  and  Matt.  S.  Oair- 
petOtr,  for  app^aat: 

It  U  well  Mttled  UuU  coartB-martia]  an  Q 
of  Undled  and  special  Juriadictioii,  and  It  la  «i- 
acntiol  tothelrvaliditjthatitBhouIdbe  afflrm- 
advelf  Bhovn  that  Uiot  acted  npon  a  case  dear- 
ly witfain  their  Jurlsdlctkiii,  and  that  their  pro- 
ceedlnga  were  sbicUj  regular.  No  prenimp- 
tloo  can  be  Indulged  In  favnr  of  tbo  yalldiir  of 
the  Judgmenlofanch  a  court,  and  Its  judgment 
is  everywhere  treated  u  a  nullity,  unless  the 
record  affirmatively  shows  both  junsdklion  and 
regularity  of  jiroceedlngs. 

1  QreeoL  Er.,  see  470;  DitglOd  t.  AnM,  I 
Seig.  A  R.,  SSa-.Brw^^.  Adam,  11  Pick.,  441 
JTt'/b  T.  MarUn,  19  Johns.,  7;  Avojt*  v.  Dan*, 
t?  VU^.,  148;  Jona  v.  Bud.  1  Johns.  Cas.,  20, 
and  cases  dted;  1  Opa.  Attys^en.,  177,  Op.  at 
AU^Qtn.  AimA;  SuUon  v.  8M,  8  How.,  441; 
£>iit«  T.  OiuAmAsfmff-,  80  Ind. ,  OS;  SfaK*  T.  £Iy, 
48  Ala.,  B«8;  R  B.  Ob.  v.  Shvlb,  81  Ind.,  ISO. 

Courts  of  limited  and  speclnl  Jurisdiction  must 
obeerre  all  the  principles  of  the  common  law, 
except  In  so  far  as  special  statutes  have  Imposed 
4  different  rule  for  such  couito. 

8  Greenl.  Ev.,  sec.  460;  Adye,  Courts-Hartlal, 
45;  Benet,  Courtft-Martial,  844;  De  Hart,  Milita- 
ry lAW,  S83;  Mvtnte*  Out.  S  HacAittt..  U8; 
EUmmaD^  Court^-HarUal,  485-487. 

An  officer,  preferring  charges  and  being  the 
oitly  witness  to  eslaUuh  the  same,  cannot  sit 
aa  a  Judge  for  the  trial  of  such  charglu,  and  pass 
npon  the  weight  and  effect  ol  his  own  testimony. 

Hickman,  !•.  and  P,  of  Naval  Courla-Har 
dal,  24U,  cb.l,  p.  18;  DeHstt.  Military  Law,  122, 
128;  Harwood,  Naval  Courts-Martial,  91 ;  Beoet, 
Courts-Martial,  IB- Scott, Military  Law,  sec 684; 
Simmons,  Courts-Hartlal,  222;  Queen  v.  Jvi- 
Um  i^  Hertfordtlar§,  6  Q.  B.,7S3;  Broom,  Leg. 
X4Z.,4tbed.,n»-lSa;Sl<whoi!Uv.  WhittLaku, 
S2  Mich.,  841;  8  Chit.  Pr.,  0;  Amunuw  v.  Sib- 
i«,  21  Pick.,  101;  J)avid  CB^,Appt..i¥ick., 
^;G>my.C<>ttU,9Pif^.,2e7iBnti»v.Adavi». 
11  Pick.,  441;  Brook*  v.  Datit,  ITPick.,  149. 

It  is  a  proposmon  that  may  be  lalu  down 
without  qiialmcation,  thatconsent  cannot  crai 
f er  juriBdiction. 

Mordeeai  v.  Lindiey  1ft  How. ,  1 80  (80  IT.  S. 
ZV.,  024);  Montgomtni  v.  Andermn,  21  How., 
886  (88  U.  8.,  XVL,  160):  WalUer  v.  EyneU.  82 
Iowa,  S24;A/MV.Slafa,8KBn.,  142; /^nifatyv. 
MeOMani,  1  Bibb.  263;  Beat  v.  Otom*.  8 
1MU.& 


HcGord,  880;  HiHtf-w.  Aople,  Breese,  81;  AO- 
«MtenftT,OraaMr,  Coxe,81;  ParktrT.  MuttSof, 
Ooxe,  70;  AtOanea  t.  FbrvA,  81  How..  880  (W 
n.&.  XVL,  148);  Jadcmm  v.  AMon,  8Pet  ,1«; 

B.  B.a>.v.Oa»^ta,eauo.,  sbs;  suofw.  /«$», 

SlLiLAnn.,W;noDJkT.  CbnMm<,7  Abb.  R., 
271 ;  Cmfwti  r.  SaKv>,47  Ma ,  88G ;  0mm*  T.  Vimf, 
47Jlo.,2t»;JKisn>v.  (Wn,8DUL,474;i)m<» 
V.  Faekard,  7  Pet.,  978;  Loa  t.  Riee,  8  Johns., 
408;  d^tmv.  Ari>un,  18  Johns.,ai9;  Eiwanlt 
T.AMwIl,nWeDd.,eS;a^r>i«y  V.  SfUiv,91 
FtclC,101. 

Oonf  earion  of  guilt  does  not  estop  the  accused 
twom  qneationing  the  turisdlctJon  of  the  court 
field  r.  thmth,  8  Serg.  A.  R  SBO;  Peaeode 
\.  1 8auDd.,78;  Turner  y.  Baai.A  DalL.U; 
Arfa'nr.  Proetar,  2  WUs.,  S8S;  Btggintim  v. 
Martin,  1  Preem..832;aMod.,8S-BuIl.  Al  P., 
88;  10Coke,Sl;  lYieMaftkalteaOaM,  10  Coke, 
68;  0<iU«y  T.  .djpfnwaU,  8  N.  T.,  547,  and  case* 
died. 

Mr.  WIUUb  a.  Mmnrr,  Ami.  At^Omt., 
for  appellee: 

A  brief  waa  alaoflled  in  the  case  In  Jsnnaiy, 
1881,  by  JTsstn.  Cliat.  Dnnu,  Att^Oeit.,naa 
Oeargt  C.  Wing. 

JurladlMion  attached  to  the  court  as  it  wa> 
constituted,  and  eveir  thing  done  within  th» 
power  of  that  Jurisdiction,  when  collateraUy 
questioned,  must  be  held  conclusive. 

(hmett  V.  mitiame.  20  WaU.,  3G0  (87  U.  8. 
XXII..  2SB). 

When  the  01  . 
pricty  and  duty  of  testifying  la  nnqueetloD 

OreonL  Er.,  sec  487. 

The  text  writers  unite  In  thb  doctrine. 

SHacArthur,8B;MaItl7,48;aHawk.,46,61T; 
Kennedy,  100;  Hughes,  68;  Tyler,  870;  Siuunons, 
804;  McComb.,  sec  120;  Ivm,  SSa 

Mr.  JiutiBt  BUtcUbrd  deUveted  the  optn< 
ion  of  the  court : 

The  appellant  brought  a  suit  against  the 
United  Stabs,  in  the  Court  of  Clalma,  ontfaeSd[SST1 


Tbat«nirtdlsmi»edhispetitioti,  <»tM  fidlow- 
log  facts  found  br  It :  in  February,  1B77,  the 
appellant  was  triea  oofourchargea  and  specU* 
cations,  before  a  general  coort-martlal  com- 
posed of  ten  oflBcers.  One  of  them,  Colond 
Merrltt,  waa  the  Cokmal  of  the  Sth  Cavalry. 


They  were  all  present.  Tbe  appellant  being 
before  tbe  court,  and  the  order  ^ipotntinc  ft 
being  read,  he  waa  asked  if  he  bad  any  objection 


Tbe  oaths  were  then  admlnlsteicd  to  the  mem- 
bers of  the  court  in  tbepreaeooeof  the  appel- 
lant. Hie  first  three  of  ue  charges  and  specM- 
cfttloDswers  nreferredby  thoLleutensnl^loDel 
of  tbe  0th  Cavalry  and  tbe  fourth  by  Colonel 
MerrltL  The  appellant  waa  reinnentad  by 
counsel  of  his  own  selection.  He  pleaded,  not 
guilty.  Colonel  Merritt  was  sworn  a*  a  witaea* 
on  the  part  of  the  Qovemment,  and  gave  tasd- 
mony  In  support  of  the  charge  and  speclAcatlon* 
preferred  by  bim,  but  gave  no  lesiimony  in  re- 
gard to  tbe  other  charges  and  epedHcitlona. 
The  day  after  the  appellant  pleaded,  not  gnilty, 
be  withdrew,  by  leave  of  the  court,  lla  plea  <^ 


ib.Gootj^lc 


SdPBKMK  CotTBT  or  THB  DHnSD  STATSa. 


Oct.  Tkbm, 


not  guD^  to  tlw  Mcond  Gbarm  and  its  qwdflcft- 
tlou,  and  entered  a  plea  at,  guilty,  lliento. 
Colonel  Herritt  continued  to  dtaaamember  of 
the  court  thnragboQt  the  trial,  and  partldpated 


writing,  »  Btatement  of  Us  defense,  wbicb 
read  to  the  court.  It  contained  no  objection  or 
reference  to  the  participation  of  Cotonel  Herritt 
in  the  trial,  aa  a  member  of  ttae  court,  or  to  bia 
having  been  so  Bwoni  and  eiamlnedaa  a  witness 
on  behalf  of  the  OoTemment.  The  court  found 
tliG  appellant  guilty  of  all  theGharnes  and  spec- 
iOcations  and  senlenced  bim  to  be  dismissed 
from  the  service.  The  proceedings,  findings 
and  sentence  of  the  court  were  approved  br  the 
President  of  the  United  Btalea,  who  ordered 
tiiat  ihe  sentence  should  take  effect  on  the  28th 
of  April,  187T.  On  the  a?th  of  June,  1877,  the 
rSSB1  ^'^"'^  °o'  being  in  session,  the  President  ap- 
*■  pointed  Henry  J,  Goldman  to  be  a  KCond  lieu- 

tenant in  the  Sth  Regiment  of  Cavalry  and,  on 
the  15th  of  October,  1877,  he  nominated  Qold- 
~     1  to  the  Senate  for  appointment  as  second 

.tenant  i       "       '         -  -^- 

pellant,  i 


, ,  to  date  from  June  15, 

ivri.  The  Senate  advised  and  etmaented  to  the 
anwlntment  of  Qoldman,  and  be  was  accord- 
ingly comoiissicHiod  and  stiL  holds  the  office  of 
such  second  lioiiienant. 

So  far  as  regitrda  tlie  time  after  Jime  15,1877, 
the  fact  that  Goldman  was  appointed  by  the 
President,  by  and  with  the  advice  and  consent 
of  the  Suiate,  a  second  lieutenant  in  the  Sth 
Cavalry,  In  the  place  of  the  appellant,  from 
June  16, 1877,  and  was  commissioned  as  such, 
and  accepted  and  held  the  appointment,  la  a  bar 
to  the  siut  of  the  appellant.  It  was  held  by  thli 
«oart,inJ»>tor.  (7:a,103U.S.,2a7|:xlVL, 
488],  that  the  President  baa  the  power  to  super- 
sede or  remove  an  officer  of  the  army  by  the  ap- 
pointment of  anotberin  hisplace.by  and  with  the 
advice  and  consent  of  the  Senate,  and  that  such 
power  was  not  withdrawn  by  the  provision  In 
aectioD  6  of  the  Act  of  July  lS,  184H),  ch.  176, 14 
StaLatU.  02  now  tmbodied  in  section  1220  of 
the  itevised  Stalulea,  that  "  No  officer  lu  the 
military  or  naval  service  shall,  in  time  of  peace, 
be  dismlaaed  from  serrlca,  e]u»pt  upon  and  in 
puranance  of  tbe  senMnce  of  a  court-martial  to 
that  eOect,  or  in  oomroutation  thereof."  It  was 
held  that  this  provision  did  not  restrict  the 
power  of  the  Presidmt,  t^  and  wUh  tbe  advice 
and  consent  of  tbe  Senate,  to  displace  officers  of 
tba  army  or  navy,  by  tbeappointmentof  others 
In  tbdr  places. 

Id  t^^rd  to  the  rest  of  the  time  covered  by 
the  suit,  it  becomes  necessary  to  decide  the 
IS3ST  question  raised  as  to  tlie  validity  of  tbe  sentence 
of  tbe  court-martial.  It  is  contended  for  Iho  ap- 
pellant that  the  court-martial  had  no  Jurisdic- 
tion to  tiy  him  ;  that  the  fact  that  be  made  no 
objection  to  anymemlMx  of  thecourt  was  nota 
consent  upon  his  part  which  conferred  jniladio- 
tioo  on  the  court-martial ;  and  that  (lieiBCt  that 
Colonel  Herritt  was  praaecutor,  witneea  and 
Judge  rendered  the  proceedings  of  tbe  court- 
martial  void.  The  poailioa  to  taken  that,  al< 
IhouEh  there  Is  no  statute  or  regulation  which 
forbids  whatwasdone  in  this  case,  thesentence 
«f  a  court-martial  in  which  one  of  ibe  Judges  is 
prosecutor  and  witness  Is  absolutely  void,  and 
that  neither  what  the  appellant  said  nor  what  bo 


omitted  to  ai?,  at  the  ttme,  can  eun  tbe  defec* 
In  the  orgatiliation  of  tbe  court 

That  the  court-martial,  aa  a  general  court- 
martial,  bad  cognizanee  of  tbe  charges  mule, 
and  had  Jurisdiction  of  the  person  of  the  appel- 
lant, to  not  disputed.  Tbto  being  so,  whatever 
irregularities  or  errors  are  alleged  to  have  oc- 
curred In  the  pn»ceedlngs,  tbe  sentence  of  dis- 
missal must  be  held  vohdwhenlt  to  questioned 
In  tbto  collstenil  way.  T/ionqiim  v.  Tolmit.  S 
Pet.  187;  Voor/ifciv.  Banko/u.S-.lOld.,  UO: 
Oomett  (SaaC\  v.  Wiaiamt,  SO  Wall..  236,  240 
[87  D.  a,  XXII,,  254,  258].  Tbto  doctrine  Lss 
been  applied  by  tliia  court  to  the  Judgment  and 
sentence  of  a  naval  general  court-martial,  which 
was  sought  to  be  reviewed  on  a  writ  of  Aoteo* 
<Mn>ut.    £s  ports  Bmi,  100  U.  S.,  18  [XXV., 

Where  there  to  no  tow  anthorizlncthe  court- 
martial,  or  where  tbe  statutory  conditions  as  to 
the  constitution  or  tarisdiction  of  Uie  court  are 
not  observed,  thereto  no  tribunal  aotborized  by 
law  to  render  tbe  Judfrment.  Of  that  cliaractor 
are  the  autborliiea  cited  and  relied  on  liy  the  ap- 
pellant ;  but  tbey  do  not  apiriy  to  the  pteaeot 

Under  tbe  foregoing  views,  we  exprem  no 
opinion  as  to  the  propriety  of  the  proceedings 
of  the  court-martial  in  the  respects  In  whidi 
they  an  assailed. 

Mr.  Jvtlitt  Flold  did  not  sit  In  tbto  case  nor 
lake  part  in  ito  decision. 
Trueoopr.    Test: 

Jamas  H.  MaKeaney,  Qerk,  Sup.  Court,  U.  S. 


^  Ms  Cburt  <^  ClaimM  it  q/** 


INHABITAMTS  OP  TOWNSHIP  OF  BEH. 
NARD8  IN  COUNTY  OP   SOMERSET  ' 
Aim  STATE  OF  N.  J.,  AppU.. 


THOUAS  H.  U0RRI8ON  axd  OABDNBR 
fl.  HDT0HIN80N. 


porter^  eiL,  BU-a 


rfgtu 


, . of  a  town  for  St 

a  nUlread  oompanr,  and,  upon  oMalnioff  tbe  ooi». 
saot  of  a  eenala  majoritv  of  tazparen,  to  tasua 
bonds  of  His  town  under  the  hands  and  seals  of  th» 
oommlsslooeis,  and  to  sou  the  tMods  and  Invest  tiM 

"oSer  stookboidiac^'Mu'£  wtthout  obtain, 
equlsite  consent  of  taxpaimn,  to  tbe  rnll- 
iponr.  In  aiobonae  tor  riook,  suoh  bonds 
Dsd  br  tbe  oomnlsiriaiMts.  but  od  wblob  lbs  sen  Is 
lomltted  br  oversight  and  mistake  land  tlM  towB 


lo^anai 


MbrJA-.J 


MoVB.~it«noiiaI  ef  ee 


a wndM*  Att  at mt\  eit^ 

-3HSS,  1000.51.  XXV, 

m  11.8. 

ib.Google 


iMHABITAKn,  BTG.,  Y.  StEBBIXI, 


ofwUoh  u 


J*  If  MtuAllr 

il«d  before  b^nilBU«d  ■ndwUlraatralD  tbeseC- 
UDB  up  of  Um  mat  of  Mak  In  the  aotloa  U  lew. 

ft  A  bill  In  equttr  In  the  Clieult  Ctturtof  the  Unit- 
•dSUtMftgalnetetownlDcmeetatebjei  "' 
«nother,  for  lelM  acaliut  the  aoctdenul 
of  aeiU*  from  bonte  of  the  defendant,n 

taaroT,  end  held  br  1" '- 

eirDed^lilm,eiid  ' 
dlSeient  ■mounle,  ]  a 

nhieb  Ae  town  Is,  > 

8l*tce,  end  heve  bee  i 

be  diHnined,  under  r, 

•eetlont,*oieruK  a 

of  the  MOM  State  M  d 

bTft  olUnn  of  BDoU  a 

[Nos.  H,  ».] 
Argved  Nov,  7, 8, 1S33.  Decided  Set.  tS,  188S. 

APPEALS  from  Uie  Circuit  Court  of  Iho  Unit 
ed  Steles  for  the  District  of  New  Jersey. 
The  history  end  facts  of  the  case  fully  appear 
Id  Uie  opinion  of  the  court. 
Meun.  AlvMh  A.  Clmrkaod  TLomka  H. 

"lit 

V,  for  Stehblns,  tp- 


Unlted  States  for  the  District  of  New  Jetsey, 
upon  bflla  in  equity  by  the  appellees  for  relief 
against  the  acddental  oroisaion  of  kaIb  od  its 
iMuds.  The  facts,  appearing  by  the  i«coid,  are 
as  follows: 

By  the  general  laws  of  New  Jersey,  the  In- 
habitants of  each  township  of  tlie  Slate  are  a 
body  politic  and  corpot«e.  by  the  name  of  "The 

Inbalritaots  of  the  townsliip  of in  the 

county  Of ."    R.  S.  of  N.  J.  of  1»77, 

vrn. 


a  Authorize  Certain  Towns  in  the  Counties  of 
Somerset,  Morris,  Essex  and  Union,  to  Issue 
Bonds  and  Take  Stock  in  the  Passaic  Valley  and 
Peapack  Railroad  Company,"  the  Ist  section 
of  which  directed  the  circuit  court  of  either  of 
tlioae  counties,  on  the  application  of  twelve 


■hip 

ifthisAct."    Thei 
as  follows: 

"  Sec.  a.  It  shal)  be  lawful  for  aaid  comrois- 
slonen  to  horrow,  on  ttM!  fallh  and  credit  of  their 
reepective  townships,  such  sum  of  money,  not 
exceeding  ten  per  centum  of  the  veluation  of  the 
real  estate  and  landed  property  of  such  town- 
ship, lo  be  ascertained  by  the  assessment  rolls 
thereof  re^tectivcly  for  tue  year  eighloen  hun- 
dred and  sixty-seven,  for  a  term  not  exceeding 
twenty-five  years,  at  a  rale  of  interest  not  ex- 
ceeding seven  per  centum  per  annum,  payable  | 
•emtanauallv,  and  to  execute  bonds  therefor, : 
under  tltelr  undi  and  seals  respectively;  the 
bcoKUtotolMezeGutedmaybelnauchsumB  and  I 
IM  U.  &  U.  S.,  Book  27. 


payable  at  sndi  times  and  placea,  u  the  Mid 
commis^nen  and  their  snccesson  may  deem 
expedient;  but  no  such  debt  shall  be  contracted 


landed  property  of  such  lownabip  {including 
lands  owned  by  non-restdeots)  appearing  upon 
the  last  assessment  roll  of  sucJi  township;  such 
consent  shall  state  theamountofmoneyauthor-  [3431 
ized  to  \»  raised  in  such  township,  and  that  the 
same  is  to  be  inveeted  in  the  stock  of  the  aaid 
railroad  company,  and  the  signatures  shall  be 


are  a  majority  of  the  taxpayers  of  such  town- 
ship and  represent  a  majority  of  the  real  prop- 
erty of  sucD  townsliip  shall  be  proved  by  the 
atfldnvlt  of  (he  assessor  of  such  township,  In- 
doraed  upon  or  annexed  to  such  written  consent, 
and  the  asscEsor  of  such  township  is  hereby  re- 
quired lo  perform  such  seiTice:  such  consent 
and  afflUavii  shall  be  filed  in  the  office  of  the 
clerk  of  the  county  In  which  such  township  is 
situaled,andacertif)edcopv  thereof  in  the  town 
clerk's  office  of  suchtownsliip,  and  (he  sameor 
a  certified  copy  thereof  shall  be  evidence  of  tiie 
facts  therein  contained,  and  received  as  evidence 
in  any  court  in  this  Stale,  and  before  any  judge 
or  Justice  thereof. 

Bee.  8.  The  said  commissioners  authorized 
by  this  Act  may.  In  their  discretion,  dispone  of 
such  bonds,  or  any  port  thereof,  to  such  pcr- 
--- — and  upon  such  tc^""  — 


the  money  that  shall  be  raised  by  any  loan  u 
sale  of  bonds  shall  be  invested  in  the  stock  of 
said  railroad  company  for  the  purpose  of  build- 
ing the  aforesaid  railroad,  and  said  money  shall 
be  applied  and  used  in  the  construction  of  said 
railroad.  Its  buildings,  equipment  and  neoee- 
saty  appurtenances,  and  for  no  other  purpose; 


....  -  of  each  of  their  said  townships,  shall  sub- 
scribe for  and  purchase  stock  in  said  railroad 
company,  to  the  amount  they  may  have  scver> 
ally  borrowed  as  aforesaid;  and  hy  virtue  of 
such  subecriptlon  or  purchase  of  stock,  upon 
receiving  certificates  for  the  amount  of  said 
slock  BO  subscribed  for  or  purchased  by  them, 
the  said  townships  shall  acquire  all  the  rigbla 
and  privileges  respectively  of  other  slockhold- 
~~~  of  said  company,  and  it  sliall  be  lavrf  ul  for 
commisioners  provided  for  in  this  Act,  or 
either  of  them  witn  the  consent  of  the  others, 
or  a  matoriiy  of  the  said  coromisslonera.  to  par- 
licipale  10  and  loaci  In  all  the  rci^lnrandle^ly 
authorized  meetings  of  the  stockholders,  and 
either  of  them  may  act  as  director  of  said  com- 
pany if  he  shall  be  duly  elected  as  such." 

By  section  4,  the  commissioncre  were  direct- 
ed lo  report  annually  lo  the  loivDBhIp  commit- 
tee the  amount  required  for  the  next  year  to  pay  [S44] 
the  interest  or  principal  of  the  bonds,  and  to  ap- 
ply in  payment  thcix'of  the  dividends  on  the 
stock  suWribcd  or  purchased  for  the  town- 
ship; and  any  deficiency  waste  be  assessed  and 


ib.Google 
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.r  until  the  railroad  diould  __  .._ 

earning  sulBclmt  to  paj  dividends  equal  to  the 
tat«rest  B;  aectloi)  A,  the  commiadonen 
mll^t,  after  acquiring  Uock,  eschaugo  It  for 
booda  Issued  and  cancel  the  bonds  so  received; 


redemptlL , , .. 

at  the  end  of  twenty -five  Tears,  the  sum  due  for 
Drindpol  sod  interest  on  the  bonds,  as  reported 
bj  the  conuniulonen,  was  to  be  aMeased  and 
levied  on  tlie  landed  property." 

By  section  0,  the  comnussloners'  were  re- 
quired, before  entering  apon  the  dlscbArge  of 
thdr  duties,  to  give  bond  to  the  township, with 
■uretles  approved  t^  the  township  committee 
or  by  the  tne  judge  of  Hie  coun^  court.  By 
MCtloD  1 1,  tb«r  pay  and  disbunements  were  to 
be  "  audited  and  paid  by  the  township  com- 
mittee, Ibe  same  as  other  township  expenses." 
By  section  13,  (he  commlisloners  in  each  town- 
ship were  to  "coostitute  a  board  to  act  for  their 
sold  townships  respectively."  And  by  section 
14,  all  bonds  Issued  were  required  to  De  regis- 
tered in  the  office  of  the  coun^  clerk,  sod  the 
words  "  registered  in  the  county  clerk's  office  " 
be  printed  or  written  sctom  the  lace  of  each 
bond,  attested  by  the  slcDature  of  the  county 
clerk,  "  and  no  bond  shall  be  valid  unless  so 
re^stered." 

Commisiloners  for  the  Township  of  Bernards 
In  the  County  of  Somerset  were  appointed,  sud 
nve  bond  to  the  tovrnshlp,  acconling  to  sec- 
tions 1,  9.  On  the  17th  of  December,  1888, 
they  filed  In  the  county  clerk's  office  the  writ- 
ten consent  of  a  number  of  taxpayers,  not  be- 
Ini  a  majority  of  all  the  taxpayers  In  the  town- 
ship, but  being  a  majority  in  number  and  value 
of  the  owners  of  real  estate  therein;  with  an 
[84B1  affidavit  of  one  of  the  commissioners  to  the  sig- 
natures; and  an  affldavltof  the  aaseasra  that  the 
signers  were  amajority  of  the  tarpaySrs  of  the 
township  and  represented  a  m^ri^  of  the  real 
proper^  of  tbe  township,  and  also  that  they 


were  a  malori^  of  the  taxpayers  oS  tbe  town- 
ship  appearing  upon  Its  sssessmeot  ~"  *—■'"" 
or  tbelr  legal  representatives,  and 


roll  for  1807, 


ijority  of  the  landed  property  of  tbe  town- 
ship appearing  upon  that  assessment  roll. 

In  the  same  month  of  December  1868,  the 
commissionen  subscribed  in  behalf  of  the  town- 
ship, for  stock  in  the  railroad  compsDv,  of  the 
value  of  $127,000, which  did  notexceed  ten  per 
cent  of  me  assessed  valuation  of  tbe  landed 
property  of  the  township  In  1867;  and  caused 
bonds  of  tbe  township  to  an  equal  amount  to 
be  printed  in  Ibe  form  hereinafter  set  forth: 
ind  made  an  arrangement  with  the  railroad 
ooropSDy  to  exchange  the  bonds  of  the  town- 
ship for  stock  In  the  company,  and  to  deliver 
tbe  bonds  to  the  company  in  Installments,  as 
calls  for  payments  on  subscriptions  were  msida, 


inations  of  M.OOO,  «1I00  snd  |100  Tcapedlvely. 
algnad  by  the  commlssloneni,  but  not  sealed, 
with  interest  coiqwns  snnexed.  The  form  ol 
the  bonds  atidttf  the  coupons  were  as  follows: 
"No.  United  States  of  America.  tSOO. 
Township  of  Bernards,  Somerset  County,  Slate 
of  New  Jersey. 

Tbe  Inhabitants  of  tbe  Towndtip  of  Bemsrds 
fn  tbe  County  of  Somerset  acknowledge  them- 
selves to  owe  to  bearer  (COO,  which  sum  ther 
promise  to  pay  tbe  bolder  hereof,  at  the  Ameri- 
can Exchange  NatiiHial  Bank  in  the  Ci^  of  New 
York,  twenfy-three  years  after  tbe  date  btnoi, 
and  Interest  thereon  st  the  rate  of  seven  per 
cent  per  annum,  payable  semi-annually,  on  tbe 
first  days  of  July  and  January  in  each  year,  an- 
tjl  tbe  Bald  prindpsl  sum  shall  be  paid,  on  the  ^ 
presentation  of  the  annexed  Interest  coupons  ar 
the  said  bank. 

This  bond  is  one  of  a  series  of  like  tenor, 
amountingin  the  whole  to  tbesum  of  one  hun- 
dred and  twentv-seven  thousand  dollars,  issued 
on  tbe  faltb  ana  credit  of  sdd  township  In  pur- 
suance of  an  Act  entitled  'An  Act  to  Autborixe 
Certain  Towns  in  the  Counties  of  Sotnetsot, 
Morris,  Essex  snd  Union  to  Issue  Btmds  snd 


miasloQcrs  of  the  said  Township  of  Bernards  in 
the  County  of  Somerset  lo  carry  into  effect  the 
purposes  and  provisions  of  the  said  Act,  duly 
appointed,  com  missioned  and  sworn,  have  here- 
unto set  OUT  bands  and  seals  the  flnt  day  of 
January  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  sixty-nine. 

John  H.  Anderwn, 
John  Querln, 
OUver  R.  Steele, 


Registered  in  the  county  clerk's  office. 
WllUsm  Ross,  Jr., 
OomUg  Clerk. 
%nJSO.  The  InhaUtants  of  tbe  Township  of 
Bwnards  in  the  County  of  Somerset  will  pay 
the  bearer,  at  tbe  Amercan  Exchange  National 
Bank  In  the  City  of  New  Ttttk,  seventeen  M 
dollars,  on  the  nrst  day  trf  Januaiy,  1889,  for 
six  months'  Interest  on  bond  No. 

JobnH.  Anderson, 
JohnOnerin, 
Oliver  H.  Steele, 


One  fifth  of  the  whole  amount  of  bonds  wan 
■ipted  by  the  commlssloneia  and  delivered  to 
the  railroad  company  on  tbe  IBlh  of  Janusry, 
18119,  was  registered  on  tbe  18th  of  the  suna 
month,  and  was  sfterwards  put  in  drcolntJOD 
by  tbe  company.  Upon  a  bill  filed  In  cert^n 
taxpayers  of  an  adlolniog  township  in  the  spring 
of  1889,  the  Court  of  Chancery  of  New  Jersey 
restrained  the  issue  of  like  bonds,  for  want  of  ,— ^_, 
the  consent  of  a  majori?  of  all  the  taxpayers  of  WWl 
tbe  township.  Lam  v.  Sehomp,  B  C.  B.  Oieen, 
89.  The  commissioners  tberenpon  obtained, 
and  filed  in  the  county  clerk's  office  on  tbe  1st 
of  September,  1 S69,  the  written  consent  of  other 
taneyeis,  which,  with  those  whose  consent 
had  Men  previously  filed,  constituted  a  major- 
ity of  all  the  taxpayers  in  the  township,  with 
similar  affidavits  of  commissioner  and  asseasor; 
and  the  rematnlue  four  fifUisof  the  bonds  were 
afterwards  Issued  and  legiatered  and  put  in 
IM  V.  S. 
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dreolatloiL    OfthoboBdalncoatiOTenj.some 
were  limed  before  ud  aoiiie  ifter  tlw  1st  of 
Beptember,  186B. 
The  oommlssioDen  Intended  to  Iwue  ud  rap- 


by  ovetvL— ,  — w —  _____   .  — - 

parcbaaedbr  the  present  owners  In  good bltb, 
b  open  msAut,  for  the  tben  market  price  of 
from  delitj'-flve  to  •hundred  cents  on  «  dollar, 
and  wiuout  obserrlng  that  Ihej  bad  no  seals. 

Cyrus  CuTtU,a  ciOsea  of  Nnv  Toik  (of  wbom 
the  appellee  In  the  fint  cum  U  the  executor), 
held  and  owned  such  bonds  to  the  amount  of 
t2,000;  utd  held  like  bonds  to  the  amount  of 
18,000,  owned  bj>  other  dtlzens  of  New  York, 
in  amounts  Taijing  from  |1 , GOO  to  I0OQ  each,ex- 
cept  thatoneown«l  only  |200,  and  delivered  bj 
them  to  him  solely  for  the  puipoee  of  bringing 
suit  on  the  cou|K)n>;BDd  abo  held  coupons  part 
due  and  unpaid  upon  like  bonds  to  the  amount 
of  118,800.  owned  hj  citizens  of  New  Jersey, 
who  biwlaadgned  those  coupons  tohimfortbe 
sola  purpose  cd  coUectiiigUie  amount  thereof. 

Thoma*  H.  Morrison  and  Qardner  B.  Hutch- 
inson, dtlzens  of  New  York  (the  appelleea  in 
the  second  cas^,  held  and  owned  such  bonds  to 
the  amount  of  110,000;  and  also  held  like  bonds 
to  the  amount  of  113,000,  owned  by  other  per- 
sons, dtizens  of  New  York  or  Pennsjlvanla,  in 
•mooQts  Tan^ng  from  $6,000  to  $000  each,  as 
well  as  bonds  to  the  amount  of  $6,100,  owned 
by  citizens  of  New  Jersey,  all  whldi  bonds  had 
been  transferred  to  them  by  the  owners  for  the 
mere  purpose  of  collecting  the  impaid  coupons 
theieoo. 

In  AprQ,  1874,  actions  of  debt  were  bron^ 
by  Curtis,  and  br  Horrison  and  Hutchinson, 
_i  against  the  township.  In  the  Circuit  Court  of  the 
'^  United  Statea  for  the  District  of  New  Jersey, 
to  recover  the  amount  of  unpaid  coupons  for 
three  veals'  Interest  on  all  the  uonda  so  hdd  by 
the  pUnilfb;  to  which  the  township  pleaded 
that  the  bonds  were  not  sealed  by  the  commis- 
sktnei*. 

The  idalntiSs  In  each  of  those  actions  theiv- 
upra.  In  the  qiring  of  1876,  after  requesting  the 
two  surrlTinc  commivlonen  (the  third  having 
died  meaowlule}  to  affix  Ihdr  seals  to  the  boudC 
which  Ih^  declined  to  do  unless  t^  order  of 
some  court  of  competent  Jurisdiction,  filed  a 
bill  in  eqnt^  in  the  same  court,  praying  for  a 
reformatfon  of  tbe  bonds;  for  an  order  that  the 
eorriiring  cmnmfssioners  affix  seals  opposite  the 


, held  and 

be  as  valid  and  effectual  hi  htw  as  If 

they  had  beenln  foot  sealed  by  the  oommisslon- 
en  MfiM«  bdng  issued;  end  that  the  township 
be  perpetually  enjc^sed  from  letting  up  the 
want  of  seals  In  tbe  action  at  law  ab«ady  brought 
or  in  any  action  to  be  thereafter  brought,  upon 
any  <4  these  bonds  or  coupons.  From  those 
decrees  the  township  has  appealed  to  this  court 
It  was  contended  in  behalf  of  tiie  township 
that  the  bonds  were  void:  First  Because  they 
were  not  under  the  sesls  of  the  commlsriiMers, 
as  required  by  the  sUtute.  Second.  Because  the 
statute  did  not  authorize  Uielssueof  bonds  with  ruai 
annexed  aitd  detachable  coupons  not  under  seal. 
Third.  Because  the  consent  of  (be  tazr 
the  borrowiog  of  money  and  Issue  of  tl 


Third.  Because  the  consent  of  (be  tazp^ers  to 
inc  of  money  and  Issue  of  the  bonds 
obtained  by  fraud.    Fourth.  Because  the 


e  bdns  issued;  for  a  per- 


lirougbt,  or  In  anv  future  action  by  the  plaint- 
iffs to  recover  prucipal  or  interest,  due  or  to 
ROW  due,  on  the  bonds;  and  for  further  relief. 
Demurrers  to  the  bllLi  were  interposed  and  over- 
ruled; answers  and  replications  were  filed,  and 
a  bearing  was  had  iqwn  pleadlngB  and  proofa. 
At  the  hearing  H  was  objected  In  behalf  of 
the  township,  that  Uie  plainiUb,  if  entitled  to 
any  relief,  could  maintain  tbeir  Mils  so  far  only 
ni  concerned  the  bonds  that  were  both  owned 
and  held  by  them,  and  not  as  regarded  the  bonds 
owned  by  other  persons.  The  court  overruled 
the  objection,  and  entered  a  final  decree  upon 
10»U.  H. 


consent  of  a  majori^  of  all  tiie  taxpayers,  as 
well  as  of  those  who  represented  a  majori^  of 
the  landed  property  of  the  towosblp,  was  not 
obtained  before  tbe  sabacription  for  Mock  and 
tbe  Issue  of  tbe  bonds.  Fifth.  Becauee  the 
bonds  were  issued  by  the  commissioners  direct- 
ly to  the  railroad  corporation  in  exchange  for 
stock,  instead  of  being  sold  or  disposed  of  by 
the  commlsaionerB  and  the  money  thus  obtiUnea 
applied  to  the  purchase  of  stock,  as  required  by 
the  statute 

In  dealinf  wlib  these  objections,  it  must  be 
borne  In  mmd  that  tbe  cases  before  us  are  not 
actions  at  law  upon  the  bonds  or  coupons,  but 
Ulls  in  eqni^  to  restr^n  the  township  from  set- 
t^  up  OA  want  of  seals  In  the  actions  at  law 
hereUnore  brou^t  by  these  plaintiffs  against 
tbe  towm^p  to  recover  tiie  amount  of  the  cou- 
pons; and  tH  objectiona  above  redted  are  to 
be  oonsldored  to  far  only  as  they  affect  tbe  quca- 
tloa  whether  the  bills  can  be  maintained. 

It  bas  been  settled  upon  fundamental  prin- 
dplesof  equity  Jurispmdence,  bymaiqr  prece- 
dent* of  higfa  authority,  that  when  the  seal  of  » 
party,  required  to  make  an  instrument  valid 
and  dectnal  at  law,  has  been  omitted  by  acd- 
deot  or  mistake,  a  court  td  chancerr,  in  order 
to  carry  out  bis  Inleation,  wU,  at  the  suit  of 
those  who  are  justiy  and  equitably  entitled  to 
the  benedt  of  Uie  instrument,  adjudge  it  to  be 
as  valid  as  if  it  bad  been  sealed,  and  will  grant 
relief  according,  dtber  bv  compeI)iiig  the  seal 
to  be  affixed  or  by  reatrainiiig  the  letliug  up  of 
the  want  of  it  to  defeat  a  recoveir  at  law. 
AntlA  T.  Atltton,  Freem.  Cb.,  808;  S.  C.  Cas. 
t.  Finch,  STS;  CoektnU  v.  Chcttadqi,  1  BlUt. 
&  H.,  418, 424;  WaOtwirth  v.  WmdM,  B  Johns. 
Cb.,  234;  Montom  v.  Oi-aghton,  7 Conn.^HS; 
BuOand  v.  Paige,  S4  VL,  181.  See,  also,  Witr 
V.  muMy.  1  Johns.  Cb.,  007;  Ormt  v.  B.  B.Oa., 
1  Beasley,  IBS,  and  B  McCarter,  409;  BnUf  v. 
"    ■    ■,!.  R.,  SBq.,  181. 


stock  obtained  by  the  disposal  of  tbe  bona* 
longs  to  the  township  the  bonds  ate  Issoed  on  ragoi 
behalf  of  the  township,  and  are  the  bonds  of 
the  township,  and  the  commiedooers,  though 
not  elected  c^  the  township  but  otherwise  ap- 
pointed as  provided  by  the  statute,  act,  in  Issu- 
ing thebonds  and  in  doingeverythinf  else  that 
they  are  required  by  the  statute  to  do,  as  ttie 
ageolaof  the  township.    This  view  has  ben  af- 
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Aimed  bv  the  Judgment  of  tbe  Supreme  Conrt 
of  New  Jenej,  coostruinr  thl«  nrj  alatute,  in 
jr(VTijimT..^rnanto,7yroom[SeN.J.L.  1,219, 


and  bv  the  Judgment  of  this  court  upon  the  effect 
of  a  nmilar  atAtnte  of  New  York  to  Draper  v. 
eipringpoH,  10*  U.  8..  Ml  [XXVL.  8121. 

In  iVap«r  t.  Bpringport.  \\  wu  held  tut  the 
mere  fact  that  the  commlmlonera  had  0DI7 
rigned,  without  ksUhk.  the  bonds,  did  not  ex- 
empt the  town  from  li&blU^  to  a  purchaser 
thereof  in  good  faith  and  for  valuable  consider- 
ation. Ana  Mr.  JviUct  Bradley  In  delivering 
Judgment  «ald:  "  It  is  apparent  from  the  law 
that  the  substantial  thing  authorized  to  be  done 
on  behalf  of  the  town  waa  to  pledge  the  credit 
of  the  town  In  aid  of  tlie  T«l]n)ad  company  in 
the  construction  of  its  rosd.by  subscrilring  to  its 
caidtal  stock  and  issnlnr  the  obligations  of  the 
town  In  payment  thereof.  The  technical  form 
of  the  obligations  was  a  matter  of  form  rather 
than  of  substance.  The  issue  of  bonds  under 
seal,  as  rontnuUstinguished  from  bonds  or  ob- 
Ugatloos  without  aseal,  was  meidj  a  directory 
requirement.  Thetown,tndeed,haanosealiand 
the  IndlTidunl  seals  of  the  commissioners  would 
hare  had  no  legal  efficacy;  for  the  bonds  were 
not  their  obligations,  but  the  obligations  of  the 
town;  and  their  sesls  could  have  sdded  nothing 
to  the  solemnity  of  the  instruments."  "Wecon- 
not  agree  with  the  courts  of  the  State  that  the 
form  of  a  seal  waa  an  essential  psrt  of  the  tians- 


tory  power,  defects  in  the  execution  of  wtuch 
could  not  be  supplied  or  relieved  s«alnst  in 


power,  defects  in  the  execution  of  which 

3d  s«al 

equi^.    There  Is  much  teaming  on  this  aubtect 


that  the  ime  ground  upon  which  equity  gnuits 
relief  is  "The  same  as  that  on  which  it  relieves 
[SSI]  sg^iist  the  want  of  livery,  the  want  of  enroll- 
ment, or  anv  other  ceremony  required,  either 
at  common  uw  or  by  statute,  but  considered  as 
not  meant  to  be  positively  essential.  The  main 
point  to  be  ascertained,  at  least  with  reference 
to  forms  prescribed  by  Act  of  Parliament,  is 
whether  the  Legislature  has  attached  a  dedsive 
weight  totheoraervanceof  theforms."  Chance, 
Powera,  section  2989.  See,  also,  2Sugd.  Pow. 
(Tth  ed.),  125-129. 

In  DarHngUm,i.  Pultentu,  Cowp.,  260,  267, 
Lord  Muuflekl  said  tbst  the  reason  why  equi- 

a  could  not  relieve  from  defects  In  the  ezecu- 
in  of  statutory  powers  to  make  leases  was, 
"that  there  is  nothing  to  affect  the  conscience 
of  the  remainder  man."  And  in  Dt  JHemer  v. 
Ocmtdhn,  4  Johns.  Ch.,  80,  where  a  sherifTa 
deed  of  lud  sold  by  him  on  execution  omitted, 
bv  mistake  in  the  description,  an  Important  pan 
01  the  estate  advertised  and  intended  to  be  sold 
and  purchased,  and  the  purchaser, with  the  con- 
sent of  the  Judgment  detttors,  (00k  possesdon 
of  and  Improved  Ibe  whole,  and  afterwatds,  at 
their  request,  sold  it  and  conveyed  by  a  lilie 
description,  nil  parties  undecstanding  and  be- 
lieving that  the  whole  was  included  in  both 
deeds,  and  the  price  paid  by  the  second  purchas- 
er being  estimated  on  this  basis,  OltanaUor 
Kent,  upon  a  bill  in  equity  filed  by  the  last  pur- 
chsser  sgainst  thedebtora,  restrained  them  from 
pTOsecuung  suits  brought  against  him  fur  the 
recovery  A  tba  land  not  included  In  the  de- 


acription,and  decreed  that  Uiey  abould  release  U 

In  the  present  case,  the  commlsrionen.  In  i» 
suing  the  bonds,  acted  rather  in  the  c^padtTOf 
agents  of  the  township  than  aadoneeaof  astat- 
utoi?  power  in  the  ordinary  sense;  and  the  di- 
rection of  the  statute  that  the  bonds  should  be 
under  the  aeals  as  well  aa  the  hands  of  the 
commisstooers,  was  declared  by  this  cooit  hn 
Draper  v.  Springport,  abovedted,  to  be  "a  m 


The  commisaioners  blended  to  u 


done  so  and  that  they  had  thereto  set  their 
hands  and  seals.  The  town  received  fuD  con-  >•»] 
eideratlon  for  the  bonds,  and  the  purchaser  ^"*" 
bought  them  in  open  marxet.  In  good  faith  and 
for  value  and  In  ignorance  of  the  want  of 
seals.  These  facts  present  a  strone  case  for  tbe 
inten>osition  of  a  court  of  equity,  having  Juris- 
diction of  the  cause  and  of  the  parties,  to  pn- 
vent  the  formal  defect  of  the  want  of  the  aesls 
of  the  commissioners  from  b«ng  set  up  to  de- 
feat an  action  at  law  upon  the  Donds  or  cou- 
pons. The  mere  fact  thsA  the  purchaseis,  at  the 
time  of  their  purchsse,  did  not  observe  the 
omission  of  seals  upon  securitiea  having  in  all 
other  respects  the  appearance  of  municipal 
bonds.  Is  not  such  nei^lgenceasshould  prevent 


Wendell  and  Jfontn'U*  v.  Bav^titn,  ^Mve 
dted;  ffarrii  v.  PeppereO,  L.  R.,  E  E4.,  1;  St- 
Uott  V.  Sadtett  [anU,  6781- 

The  objection  that  the  statute  did  not  antbor- 
ize  the  bonds  to  be  Issued  with  coupons,  if  it  ia 
of  any  validity  (which  we  do  not  intimate),  will 
be  fully  open  to  tite  defendant  In  the  actions  at 
law  upon  the  coupons. 

The  sugsBstion  that  the  consent  of  the  taz- 

Ryers  to  the  issue  of  the  b(mds  was  obtained 
fraud  is  not  supported  by  the  evidence. 
'The  consent  of  a  majori^  of  all  the  taxpmr- 
e»  of  the  township  has  been  held  necessair  try 
the  Court  of  Chancer;  and  by  the  Supiema 
Court  of  New  Jersey.  The  Chaooellor,  in  gi 
' —  an  injunction  against  the  issueof  B' 


lug  an  injunction  against  the  Issueof  booda 
without  such  consent,  expressed  the  opiniosi 
that  the  want  of  such  cooaenl  would  afford  no 
defense  at  law  after  tiiebondahad  been  once  i»- 
sued,  and  had  come  into  the  hands  of  innoc«ot 
holders  for  value.  The  Su^Mue  Court  decided 
otherwise.  Imu  ▼.  Bt^amp,  0  C.  £.  Green  [20 
N.  J.  Ch.],  88;  Morriiyn  v.  Bentarie.  7  Vroom 
[86  N.  J.  Li.  Sl».  Tbeqnestioa  has  uot,eo  far 
as  we  are  inionned,  been  passed  upon  by  the 
Coiul  of  Etioim. 

The  exchange  of  the  bonds  directly  for  nS\- 
road  stock  would  seem,  in  the  absence  of  aiaj 
dedsiou  in  the  courts  of  the  State  oimn  tlw 
point,  to  be  a  substantial  compliance  with  the 
7,  at  the  mostj  a  matter  which  would 

BtX 

Montdair-i.  Bamid^[anU,  481J  , 

Butif  eitherthewantofa  wntleneonsestof  |US| 
a  majority  of  all  the  taxpayers,  or  the  fact  that 
the  tionds  were  Issued  directly  In  exchange  for 
stock,  is  a  fatal  objection  as  against  a  puichswer 
,-         IMD.  H. 
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for  ralne  and  In  eood  ftdth.  It  maj  be  arsiled 
of  bv  the  townsblp  la  the  actlooa  Bt  Uw  on  Ibe 
GouponK.  If  these  obtection*  are  not  of  that 
character,  Uiey  do  not  imp&lr  the  eauity  of  the 
purchBBers  to  relief  agalnsi  the  accidental  omis- 
sion of  the  seals  of  the  comminionera.  Tlie  va- 
lidity trf  both  those  objeclfons,  therefore,  may 
be  more  appropriately  detennincd  in  the  iiCUons 

The  remnintng  question  argued  at  the  bar  la 
bow  far  the  citizenship  of  the  real  partita  in  in- 
terest, and  the  amount  of  the  claim  of  each, 
should  afFcct  the  exercise  of  Jurisdiction,  and 
tbc  Client  of  the  decree. 

Tbe  position  of  thepialatlfts  Is,  that  the  bonds 
and  coupons  being  payable  to  bearer,  they  are 
entitled  to  me,  at  law  or  In  equity,  on  au  the 
coupons  held  by  them;  that  the  combination  of 
the  holders  of  serenl  claims  of  moderate 
nmount  ngfdnst  the  same  defendant  for  the  pur- 
pose of  dimlnlshittK  and  sharing  the  expense  of 
litigation,  was  ent&ely  proper,  and  should  be 
encouraged  by  the  court;  that  the  bonds  and 
coupons  owned  as  well  as  held  by  the  plaintllb, 
and  by  others  not  dtizens  of  New  Jersey.dear- 
Ij  brought  the  case  within  the  jurisdiction  of 
the  court,  and  that  to  deny  to  dtizena  of  Hew 
Jersey  tbe  right  to  transfer  their  claims  to  the 
pleintifTs  for  the  purpose  of  coUecdon  in  the 
ne  suit  would  be  *'  " — ■■—'--• — j..-.i-i— 
een  the  clllieni  o 
IS  of  other  States. 

But,  In  the  matter  of  the  Jurisdiction  of  the 
Federal  Court8,the  discrimination  between  suits 
between  cHizens  of  the  same  State  and  suits  be- 
tween dttxena  of  different  Slatea  is  established 
bv  the  ConstltDtion  and  laws  of  the  United 
States.  And  it  has  been  tbe  constant  effort  of 
Congress  and  of  tlila  court  to 
criminntlon  from  being  evadedl^bringlngtnto 
the  Federal  Courts  conlroTerBiea  between  dti- 
Ecns  of  the  same  Stale. 

In  the  Judiciary  Act  of  1789,  tbe  only  express 
provfaion  to  this  end  was  that  tbe  drcnlt  court 
(354]  should  not  "Have  cognizance  of  any  suit  to  re- 
cover the  contenta  ol  anv  promissory  oote  or 
otlier  cbose  in  action  in  favor  of  an  assignee, 
unleai  a  mlt  might  have  been  prosecuted  In  ancb 
court  to  recover  the  said  contents  if  no  usIeii- 
ment  had  been  made,  except  in  cases  of  fordfni 
bilb  of  exchange."  Stat.  September  24,  17W, 
ch.  80,  sec  11;  1  81st  at  L..  78,  Rev.  Stat,  sec 
(S9,  cl.  1.  That  provision  has  been  held  not  to 
be  restricted  to  actions  at  law,  but  to  Include 
bills  in  equity  to  foreclose  mortgages,  or  to 
compel  the  roeddc  performance  or  enforce  the 
stipulation  of  contracts.  SMdmy.Sm.SRow., 
441;  CbrMn  v.  Saek  Bdttk  Co.,  lOB  U.  S.,  asO 
[XXVL,  11881. 

In  Bameg  v.  AiWmor*,  «  Wall.,  280  [7S  U. 
a  ,XVm. ,  898],  B  biU  In  equhy  for  the  parUtion 
of  real  estate  and  for  an  account  of  rents  and 
proBts,  in  tbe  Circuit  Court  of  the  United  States 
for  the  District  of  Haiyland,  by  a  dtizen  of 
Delaware,  owning  a  shsj«  In  the  estate,  aguinet 
dtizens  of  Horyhuid,  owning  other  shares  there- 
in, and  to  whom  the  owners  of  the  remaining 
aharea,  being  citizens  of  the  District  of  Colum- 
bia, and  not  of  any  State,  and  therefore  not  an- 
thoriEed  to  sue  In  the  Circuit  Court  of  the  United 
States,  had  cooTeyed  thdr  shares  without  con- 
sideration, under  an  agreement  to  recon  vey  upon 
109  tI.Ei. 


the  suit,  and  because  their  conveyance,  not 
traniferring  their  real  interests,  to  the  other  par- 
lies, was  a  fraud  upon  the  eoiut. 

The  Act  of  March  8, 1675,  ch.  187,  sec.  H,  dl- 
recls  that  If  "In  any  suit  commenced  In  a  dr- 
cnlt court"  It  shall  Appear  to  tbe  satisfaction  of 
the  court,  "at  any  time  after  such  suit  has  been 
brought,"  "that  such  suit  does  not  really  and 
substantially  Involve  a  dispute  or  contToreiay 
property  within  the  Jurisdiction  of  said  drcuit 
court,  or  that  the  parties  to  said  suit  have  been 
improperly  or  colluslvely  nude  or  Joined,  either 
as  plamtins  or  defendants,  for  the  purpose  of 
creatinga  case  cognizable"  Iwthe  drcuit  court, 
that  court  "shsll  proceed  no  further  therein,  but 
shall  dismiss  tbe  suit,"  and  shall  make  such  or- 
der as  to  costs  as  shall  be  Just,  and  Its  order  of 
diSTDissal  shall  be  reviewable  in  this  court  on 
writoferrororappeal.  19  Stat,  at L..pt  8.470. 

Iniriiei'am«v.^0(latM,lO4U.S.,a»[XXVI.,  [8661 
TIV],  deddedby  this  court  since  the  hearing  of 
these  cases  in  the  circuit  court,  an  action  was 
brought  by  Williams,  a  citizen  of  Indiana,  in 
the  Circuit  Court  of  the  United  Statea  for  the 
Western  District  of  Michigan  against  a  town- 
sblp Id  that  Stale  and  district,  upon  its  bonds 
payable  to  bearer.  The  action,  as  the  record 
on  flic  shows,  was  brought  in  September,  1874, 
about  six  months  before  tbe  passage  of  Ibe  Act 
of  1 875.  It  appeared  that  Williams  personally 
owned  only  Uiree  of  the  bonds,  of  f  100  each, 
and  that  the  other  bonds  in  suit  bad  been  trans- 
ferred to  him  solely  for  the  purpose  of  collection 
with  his  own,  by  the  owners  thereof,  all  of 
whom  were  dtlzeos  of  HIchlKan,  except  one 
Tol>ey,  whose  bonds  amounted  to  (800  only, 
and  whose  dtizensbfp  was  not  disclosed  by  the 


londng  to  WilllBiiLi  and  to  Tobey,  and  In  favor 
of  U)e  township  for  the  remainder.  Upon  a 
writ  of  error  sued  out  by  Williams  to  reverse 
the  Judgment  in  favor  of  the  township,  this 
court  held  that,  in  obedience  to  tbe  Act  of  1870, 
tbe  action  should  be  wholly  dismissed;  because, 
BO  far  as  concerned  thebondsownedbrdllzena 
of  Hichigati,  who  could  not  nie  a  Michigan 
township  in  the  courts  of  tbe  United  Stales,  it 
could  not  be  doubted  that  the  transfer  to  the 
plaintiff,  bdng  colorable  onl^  and  never  in- 
tended to  change  tbe  owoenbip,  was  mode  tor 
the  purpose  of  "croatinig  accuse  cognizable  in 
the  courts  of  Ihe  UnitedStates;"  and.  ai  to  the 
bond*  owned  bj  Williams  and  1^  Tob^,  there 
was  a  oollualve  Joinder,  becanse,  what  the  suit 
was  begun,  the  amount  due  to  each  was  less 
that)  9W0,  and  therefore  insi^dent  to  maintain 
a  suit  In  Uie  Federal  Courts. 

The  decision  in  WiUitimty.  Nottawa  eetab- 
lishea  that  the  Circuit  Court  of  the  United 
States  cannot,  since  the  Act  of  187Q,  enlerlaia 
a  suit  upon  munldpal  booda  payable  to  bearer, 
the  real  owoen  of  whicb  have  traniferred  than 
to  the  plaiotlSe  of  reooid  tor  the  K^  pnipoee  of 
suing  Uiereon  in  the  courts  of  the  Umted  Statea 
for  tne  lieneflt  of  such  owners,  who  conld  not 
have  sued  there  In  their  own  nomea,  dtber  by 
reason  of  their  being  dtlzens  of  the  tame  Stats 
as  the  defendant,  or  by  reason  ot  the  Inauffldent 
MS 


ib.Gootj^lc 


w-an 
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nine  of  (kdr  cklma.    The  principle  of  thftt  de- 
cMoD  Is  eqiudlr  s|^llcable  to  suiu  in  equity  to 
[3601  UMTt  equitable  riihts  under  sucb  bonds. 

It  ma^TgatA  that  tbeae  bills  In  equity  were 
(H)l7  uiKillur  to  tbe  actloiu  at  law,  wblch  were 
brou^t  before  the  pascue  of  the  Act  of  1670, 
«ixltttereforatliat  ActbadDOKivlicalioD.  The 
atttwer  to  tbia  la  twofold:  Flm.  The  bills  in 
equity,  filed  dace  the  paaaage  of  the  Act  an  in- 
depeiKlent  buIu,  of  broader  aim  than  the  ac- 
tions at  law.  The  actioos  at  law  aie  to  lecover 
the  amount  of  couponsoaly:  the  bUla  In  equity 
aeek,  not  merely  sn  ioJuDCttoQ  againat  setting 
up  the  defeoBe  of  want  of  seal*  In  the  pending 
actions  on  the  ooupona,  bat  alao  a  decreedecUr- 
Idk  that  theboodssball  be  deemed  valid.  8ec- 
oim.  Even  the  actions  at  law,  brought  before 
the  pasaace  of  the  Act  of  I8TS,  are  subject,  un- 
der the  adjudication  in  WiUiamt  v.  JVottava,  to 
be  dismissed,!!!  whole  or  f n  peTt,as  the  facta  may 
require.  In  the  court  in  which  they  are  pending. 
It  follows,  that  these  bills  should  have  been 
dismissed,  so  far  as  regarded  the  bond  for  $300, 
owned  br  a  citizen  of  New  York  in  the  first 
case,  anJslsoastoallthebondsownedby  citi- 
cens  of  New  Jersey  in  either  case.  Butnovalid 
objection  has  been  shown  to  the  maintenance  of 
these  billB,Bo  far  as  regards  those  bonds  of  whit^ 
Ibe  plaintUb  are  the  beaters,  and  which  are  act- 
ually owned,  either  by  themselves  or  by  other 
dtizens  of  New  Yank  or  Pemuylvanla,  to  a  suf- 
fldent  amount  by  each  owner  to  sustain  the  Ju- 
risdiction of  the  circuit  court.  Thompson  v. 
fOriiu  [onto,  2981;  OhieJcamins  v.  Carpenler 
[anl«.  SOT];  Oomrt.  t.  BoUa,  M  U.  8.,  104. 109 
[XXIT.,  46,471;  Omnmllv.&u;  a>..M  U.  8., 
851,860[XXIV., 168,2001.  The  decrees  of  Uie 
circuit  court  muat  be  modiBed  accordinglv. 
The  decrees  in  favor  of  the  appellees  being 


maintaio  their  bllla  as  to  the  rest  of  tlieir  claims, 
thOT  should  recover  costs  in  the  court  below. 

The  dterea  V  M^  Cireuit  Court  an  merttd, 
wnd  th»  eoH*  rtmanded  «ilA  dirtetion*  to  tnUr 
tbertu  in  eonformit]/  vil/t  tAit  opinion. 

JA-.  Juifia  Field  look  no  part  In  this  dedrion. 
nuecopT.  Test: 

James  B.  If oKenney,  Clerk,Bup.  Oouit,  U.  6. 


IS571  RIS8AJ.WABNER.FormerlyRim4j.Bi 
ABS  UABY  C.  FOSTER,  A^il*., 


(BaaS.  C,  Bepoitar^  ad.,  tBl-tTU 
BuouUon  tf  a  pover  eoT^ttr*db]iwX — mortgao- 


iDcumbnuioga  now  on  s^  propertr-" 
[No.  ife-f 

ATini«i  No*,  u.  lias.   Dtaiai  Sm.  te.  isss. 

APPEAL  from  the  arcult  Court  of  the  United 
States  for  the  Northern  District  of  Ill- 
inois. 

The  bill  hi  this  case  was  filed  In  the  court  be- 
low, by  the  appellee,  to  foreclose  a  mongngc, 
securing  ui  iodebtedneas  of  $20,000,  on  oertain 


Uby  dotni 


a  valid  exeou- 


be  ountoiT,  conoli 

of  the  power,  mu«i 
Mod  otit. 
X  Tbepowertofnoumberan  estate  "bj  war 

moriaaae or tniit  aseJorotbenrlae.»oarep«wt 

■■niei"BbroadMiouflitoloo1udetIie  lenewal  and 
— . — . •-meiktliiBlooumlwaace.aswell." 


claimed  was  Invalid,  and  prayed  (hat  the  mort- 
gage be  discharged  of  record,  f— '  " ■■ — 

freed  from  the  doud  thereof. 


Bord.  and  tho  premisea 


The  decree  also  diunuaed  the cnMa-biU „_ . 

era]  demurrer,  for  want  of  equity;  whereupon 
the  defendant  appealed  to  this  ooiut. 

The  fads  of  uw  case  ere  fuUy  stated  by  tha 
court 

JTmst*.  John  S.  MlUcr  and  0w.  Oriert, 
for  appellants; 

Uary  Been,  appellants'  mother  and  testator. 


tpied  I  . 
pellants  as  her  devisees  succeeded  t 
podUon  and  rlghta  as  such  stuetv.  and  an  en- 
tiUed  to  every  defense  which  GOuM  have  availed 
to  their  mother  had  ahelived.  AmJkv.Bwnu, 
46  N.  Y.,  170;  flmrtftv.  Tomutnd.  26N.Y.,4T»: 
OoAn  V.  Simtteme;  11  Wend.,  812;  S.  C,  i 
Paige,  014;  /oAns  v.  BatrOan.  11  Hd.,  iOB;^^^ 


Bdl,  4  DeQ.  P.  A  J..  810;  Barl  v 
ofHuntijadm,  BBro.  P.  C,  l:SLead.  Cu.in 
Eq.,  part  IL.tih  Am.  and  4h London ed.,lS8S. 
Hare  A.  W.'s  Sote*. 

A  constructitai  will  be  favored  by  the  court, 
both  of  the  power  and  of  the  agreement  of  ex- 
tension,  which  will  favor  the  sure^. 

i;at»  v.  BaU  India  (h..  4  Tes.,  BSI;  Siium- 
hurt  V.  Wt^att,  ei  N.  Y.,  BOO:  Ff^Afv.  /(iIm- 
«on,  8  Wwd.,  B12;  Chate  v.  MeDonald,  7  Harr. 
&  J„  IK;  AroOm  T.Battatf,  S  T.  R.  .STO;  ff>t^U 
V.  Bm»M.  S  Wils..  OM. 

The  extension  of  the  time  of  pigment  of  Iba 
boiHl  of  Cyrenius  Beers,  released  Ibe  premisea 
from  tbellenandoperMlonofBaidmwtgaceto 
secun  said  bond.  B(tnk^.Btm»(,miprA;Smtk 
V.  Tomumd,  26  N.  T.,  470;  Gahn  T.  SUmet- 
iaia{tiipra);  Ptini*  v.  GaitlajAMt  {lupm). 

By  the  said  wlU  an  estate  for  bis  own  life 
only  was  devised  to  said  Cynoios  Been,  aod  a 
rested  remainder  In  fee  was  devised  to  the  chfl- 
dien  of  the  testatrix.  Doer.  Qmtidin;  6  WaU.. 
ua  (78  n.  B.,  XVIIL,  SaS);  1  Pnst  BeL,  70; 
Dm  v.  Martin,  4  T.  R.  ,89;  Lambert  v.  TAwnfas, 
L.  R,  S  Eq.  Cas.,  Ul;  iRam  v.  Battimm,  L. 
B.,  1  App.  Cas.,  428;  JSyf  V.  Jiimet,  U9MaM., 

soe. 

The'extenaloa  was  not  anthorlied  bj  the  pow- 
er In  the  will.  Ward  v.  JSami,  7  T.  B.  Hon.,  W; 
Siiliingar  v.  Fsoesr,  1  Rawle,  S77;  nemiti  w. 
JTorm,  49  Fa.,  S18:  AKfM-r.  AoOs,  9S.AR., 
166:  J&kd  v.  fortovA  H.  Y..  IS. 
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CCerriauefiCoi.t.niBlMffev.Mihi.lBioTj, 
440;  4  Kent,  835;  Dot  ▼.  Aa»«,  3  Bing.,  497; 
i&M*»  ▼.  -Dean,  1  Dow,  *  C,  4W;  JFotreii  v. 
7ftw*«,  8  Bing..  «7;  2tenn  v.  itooAe,  9  Bing,, 
475;  8.  a.,  2  Bing.,  497;  Story  Eq.  Jur.,  sec. 
1062  a:  t.ewln,  Trusta,  aS;  eth  Load,  cd.,  19;  8 
Bedf.WfUa,469;  Hm,Tnut.,67;a8ugd.  Pow., 
199;  SUridgt  y.  Biard.  106  HasL,  S70. 

In  Uie  coDBtnictioQ  of  wiUa,  courts  btre  tnan- 
Ifested  a  loUdtude  to  protect  the  inteneta  of 
facira,  and  eTery  Uta  loteiKlinent  la  made  Id  their 
favor.  Moone  r.  Utamnan,  WUlea,  141;  Bo»  t. 
JbitiiMt,  Cowp.,  28S;jlr«(imT.  ^rMon,  SDen., 
458;  J»nd<r  V.  iWWe*,  7  W, & 8.,  284;  Z«M  T. 
JEkWi,  70  Pa.,  4S3;  1  Redf.  WUla,  484, 4SG;  8 
Jwm.  Wma,  741,  Rule  T. 

Mr.  Edward  S.  Iah»in.  for  appelli 

Regarded  mereljraiaMtretv.conaeoti      „ 
«n  to  the  extenalon  \if  the  wm  of  Hn.  B«era. 
So  other  conaent  waa  of  any  Importance. 

Cjreiilua  waa  anthorlzed  to  make  a '  contract 
by  which  the  estate  ahould  be  incumbered,  to 


under  a  settlement  a  power  to  TSiae  £15,000  "I^ 
morlgi^,  aunnily,"  or  "otherwise;"  it  wa~  '^  ' 
be  mlgCt  sell  the  estate  for  that  purpose. 

1  Sugd.  Pow.,  S14. 

Regarding  the  case  aa  one  mereW  of  the  ei» 
cation  of  a  power,  there  was  no  defect  In  the 
«xecaUoD.  1  Lead.  Cas.  Id  Bq.,  pt  1,  p 
"80,  884,  241;  Note*  to  TMttt  t.  TMtl; 


Under  the  will  of  Hai7  Been  her  eslate  bo- 
came  DO  longer  a  aurety  merely,  but  the  prin- 
cipal debtor. 

JTr.  JuitiM  M»ttlMm  delivered  the  opinion 
«f  the  court: 

Hia  appeal  tnlnga  into  review  a  decree  for 
the  f  orecionira  of  a  mortgage,  of  real  estate  aad 
ede  of  the  mortgaged  prembea,  aoddbmlssiDg 
a  croes-Ull  filed  br  the  appellants,  praying  that 
the  mortgage  migDt  be  declared  not  tobealiea 
«D  the  prenuseB  ud  ddivered  up  to  be  canceled. 

The  mortgage  in  question  waa  dated  Febru- 
ary S4, 1868,  and  waa  made  l^  Oyrenius  Beers 
and  lUiy  Beers,  his  wife,  to  secure  payment  of 
«  debt  due  from  the  husbaod  to  the  mortgagee 
•ccordlDg  to  the  terms  of  bia  bond,  GonditJooed 
for  the  payment  thereof  od  February  24, 1874, 
with  Inlereat  at  the  rate  of  dght  per  cent  per 
annum,  payable  semi-annnally.  The  title  to  the 
real  estate  mortgaged  is  recited  Id  the  mortgage 
to  be  in  the  wife. 

Haiy  Beers  died,  leavlDg  a  will,  which  waa 
duly  admitted  to  probate  in  March,  1879.  "  '- 
as  follows: 

"  I,  Uaiy  Beers,  wife  of  Cyreulua  Beers,  of 
Chicago,  of  lawful  age  and  sound  mfnd,  in  view 
of  the  uqcertaJnty  of  human  life,  do  make,  pub- 
lish and  declare  thla  my  last  will  and  testament: 

F^rst.  I  order  all  of  my  debts  to  be  paid,  In- 
cluding the  expenses  of  my  funeral  and  last  111- 
nesa. 

Second.  I  give  and  bequeath  to  my  hnsband, 
Cyreniua  Been  all  the  estate,  both  real,  per- 
•oDal  and  mixed,  of  which  I  die  seised  or  po»- 
•esaed,  to  be  held  by  him  In  trust  for  the  follow- 
tDg  uses,  purpoaes  and  tmata,  and  none  other, 

imcs. 


that  Is  to  say:   to  receive  the  reals.  Income  and 

SroHts  Iherwf  during  his  life,  with  the  remain- 
er  to  mv  children  Mary  0.  Foster,  wife  of  Or- 
rineton  C.  Foster,  Rissa  J.  Beers  and  Charles 
O.  Beers  share  and  ahare  alike  to  them,  their 
heirs  and  asslgna  forever. 

But,  provided  that  said  CyreDlua  Beers  may 
Incumber  the  same  by  way  oi  mortgage  or  trust- 
deed  or  otherwise,  and  rniew  the  same,  for  the 
purpose  of  r^slug  money  to  pay  off  nay  and  all 
encumbrances  now  on  said  property,  and  which 
trust  deed  or  mortgage  so  made  shall  be  as  val- 
id as  though  he  held  an  absolute  estate  Id  said 
property. 

But  provided  farther;  that  the  said  Cyreniua 
Been  may,  in  Ids  discretion,  during  his  life, 
sell  and  dispose  of  any  or  all  the  real  estate  of 
which  I  may  die  seised  or  possessed,  as  though 


and  above  what  may  be  required  to  pay  the  In- 
debtedness upon  said  prop^ty,  the  same  b^g 
DOW  iDCUmbered.to  re-lnvcst  m  such  way  as  he 
mav  see  proper,  and  from  time  to  time  to  sell 
ana  re-invest,  such  re-investment  Ui  continue  to 
be  held  In  trust  the  same  as  the  estate  of  which 
I  may  die  possessed;  that  is  to  say,  the  s^ 
Cyrenlus  Been  only  to  have  the  use  during  his 
Ills  of  said  estate,  with  the  right  of  aale  and  to 
encumber  aod  re-lDvest,tbe  nrnalDder  after  his 
death  (o  go  to  my  children  and  their  heirs  for- 

Third.  I  hereljy  appobt  said  Cyrenlus  Been  |36S1 
executor  of  this  my  last  will  and  testament, 
hereby  waiving  from  him  sll  boil  and  securi^, 
as  I  have  a  right  to  do  under  the  statute  In  such 
cases  made  and  provided,  as  such  executor." 

Cyrenhu  Beers  qualified  and  acted  as  eiecn- 
tor,  administered  the  estate  fully,  and  was  dis- 
charged September  80,  1877. 

The  appellants  are  children  and  devisees  of 
the  testatrix,  and  the  only  ones  Interested  Id  the 
mortgaged  premises,  as  such,  a  brother,  the  only 
other  cnila,  Charles  Q.  Been,  having  rdeased 
his  interest  to  them.  The  Ufe  estate  of  Cyre- 
nlus Been  was  determined  by  bis  death,  on  or 
about  February  SO,  1878. 

The  accruing  interest  on  the  mortgage  debt 
had  been  duly  paid  by  him  until  the  maturity 
of  the  principal  sum,  February  84, 1874,  when 
the  appeOlee  and  Cyrenlus  Been  entered  into  a 
written  agreement  whereby  the  time  of  pay- 
ment of  the  principal  of  the  mortem  debt  was 
extended  and  postponed  until  Feoruaiy  24, 
1879,  In  consideration  of  the  agreement  of  Cy- 
renlus Been  to  piqrthe  same  when  due,  and  in- 
terest thereon  In  Ute  meantime  at  the  rate  of 
nine  per  centnm  per  ^nminn,  payable  semi-an> 
"lally. 

This  extension  of  the  time  of  payment  of  the 
mortgage  debt  was  made  without  any  consent 
thereto  on  the  part  of  the  appellants. 

It  Is  claimed  on  their  behalf  that,  as  ownen 
of  the  estate  mortgaged  by  the  teatatrix  to  s»- 
cute  the  debt  of  her  hnsband,  they  are  hi  the 
position  of  sureties,  and  that  the  extenrioD  of 
time  for  the  payment  of  the  debt,  without  au< 
thority  from  them,  Is,  in  equity,  a  dlsdiarge  <tf 
the  lien  of  the  mortgage. 

The  appellee  insists,  in  rsply  to  this  claim, 
that  the  agreement  by  wUcli  toither  tl 
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San  for  the  payment  of  the  detit,  during  which 
moiteage  was  continued  in  toice,  was  au- 
[363]  thorized  bj  the  will  of  Marv  Beers  and  binds 
herdevisees.    Whether  this  be  so  is  the  precise 
question  we  ore  required  to  decide. 

We  are  reminded,  at  the  out«et  of  the  argu- 
ment, bj  the  counsel  for  the  appellants,  uat 
belDR  sureties,  they  are  favorites  of  the  law; 
th&t  their  contract  iaffricfi'jnnitjum,-  and  that 
nothing  is  to  be  taken  s^ninst  them  by  intend- 
ment or  construction.  Itisquitetnietliat  "The 
extent  of  the  liabilitj  to  be  incurred  must  be 
expressed  by  the  surety,  or  necessarily  com- 
prised in  the  terms  used  in  the  obligation  or 
contract:"  that  Is,  "the  obligation  is  not  to  be 
extended  to  any  other  subject,  to  any  other  per- 
son, or  to  any  other  period  of  time  than  is  ex- 
pressed or Decessarilyincludcdinit."  "Inthis 
sense  only,"  continues  Mr.  Burge,  Law  of  Sure- 
tyship, 1st  Am.  ed.,  p.  40,  "must  be  undcr- 
aiood  the  expression  that  the  contract  of  the 
surety  is  to  be  construed  strictly.  It  is  subject 
to  the  same  rules  of  construction  and  interpre- 
tation as  every  other  contract."  Besides,  the 
rule  of  construction  applies  only  to  the  con- 
tract itself,  and  not  (o  matters  collateral  and  in- 
cidental, or  which  arise  i[i  execution  of  it,  which 
are  to  be  governed  by  the  same  rules  that  apply 
In  like  circumstances,  whatever  the  relation  of 
the  parties.  So  that,  the  fact  that  the  appel- 
lants occupy  the  relation  of  sureties  cannot  con- 
trol the  determination  of  the  question  whether 
the  agreement,  extending  the  time  of  payment 
of  the  mortgage  debt,  and  the  continuance  of 
the  mortgage  as  au  incumbrance  upon  the  es- 
tate, was  a  valid  execution  of  the  powers  con- 
ferred by  the  will  of  the  testatrix.  That  ques- 
tion must  be  answered  according  to  its  own 

It  Is  further  said,  however,  on  the  part  of  the 
appellants,  that  the  agreement  of  February  24, 
1874,  cannot  be  sustamed  in  support  of  a  con- 
tinuation of  the  mortgage  lien,  as  an  execution 
of  the  powers  conferred  by  the  will  of  Mary 
Beers,  t«cause  It  does  not  appear  that  it  was  so 
intended  by  CyreniuB  Beers,  the  donee  of  those 
powers.  It  is  argued  that  the  agreementof  ex- 
tension makes  no  reference  either  to  the  power 
or  to  the  property  of  tlie  testatrix,  which  is  the 
subject  of  the  power;  that  every  provision  con- 
tained In  it  can  have  its  full  operation  and  effect; 
that  is,  all  that  it  professes  to  do  or  provide  for 
cnn  be  done,  according  to  its  full  tenor,  vrith- 
1 384 )  out  referring  the  act  to  Uie  power,  and  by  re- 
ferring it  solely  to  the  individual  interest  of  Cy- 
renius  Beers,  as  the  debtor  of  the  ap|>ellee. 

This,  however,  on  an  examination  of  its 
terms,  will  appear  to  be  an  erroneous  view  of 
the  true  meaning  and  legal  effect  of  tiie  agree- 
ment of  extension.  It  recites  the  indebtedness 
of  Cyrenius  Beers  to  the  appellee,  as  then  due 
and  unpaid;  that  be  had  applied  to  them  to  ex- 
tend the  lime  for  the  payment  of  the  principal 
sum;  that  Cyrenius  Beers  and  Mary,  his  wife, 
bad  execulea  and  delivered  their  deed  of  mort- 
gage to  secure  the  payment  thereof;  it  is  there- 
upon witnessed  tMl  the  Connecticut  Mutual 
Life  Insurance  Company  doth  thereby  extend 
and  poB'pone  tlie  time  of  payment  of  the  prin- 
cipaf  sum  until  February  34,  1879,  interest  to 
be  paid  thereon  at  the  rate  of  nine  per  centum 
per  annum;  and  in  consideration  thereof  Cyre- 
nius Beers  agrees  to  pay  the  principal  sum  on 


HK  Umited  States.  Oct.  Tehx, 

the  day  named  therefor,  and  the  Interest  there- 
on ss  stipulated, it  being  understood  that  on  fail- 
me  to  pay  any  installmentof  Interest,  the  whole 
of  the  principal  sum  shall  thereupon  become 
due,  and  mar  be  collected  without  notice,  to- 
gether with  ul  arrearages  of  interest.  It  is  also 
understood  and  agreed  oetween  the  parties,  that 
nothing  in  the  agreement  shall  operate  to  dis- 
charge or  release  Cyrenius  Beers  from  his  lia- 
bility upon  the  bond  originally  given  for  the 
Sayment  of  the  debt,  "  But  It  is  expressly  un- 
erslood  that  this  Instrument  Is  to  be  taken  a* 
collateral  and  additional  security  for  the  pay- 
ment of  said  bond."  It  is  also  expressly  under- 
stood and  agreed  between  the  parties  that  In  the 
event  of  failure  on  the  part  of  Cyrenius  Beers, 
"  to  fulfill,  keep  and  promptly  perform,  as  well 
in  spirit  as  in  letter,  the  covenants  in  said  mort- 
gage contained,  given  by  said  Cyrenius  Beers 
to  said  Company,  then,  at  the  election  of  the 
said  Company,  "  the  whole  of  said  principal 
sum  in  the  condition  of  said  bond  mentioned 
shall  thereupon  at  once  become  due  and  pay- 
able, and  may  be  collected  without  notice,  to- 
gether with  ul  accrued  interest  thereon  at  said 
rate  of  nine  per  centum  per  annum,  anything 
hereinbefore  contained  to  the  contrary  uotwilh- 
BlAnding." 

Taking  the  instrument  In  all  Its  parts  and 
looking  at  Its  entire  Ecope  and  purpose,  it  must 
be  admitted  that,  notwithstanding  its  omission  [SAS] 
of  any  direct  and  express  stipuIatioD  of  that 
character,  its  mcanioE:  and  legal  effect  are  to 
continue  in  force,  so  far  as  tbe  parties  to  it  had 
lawful  authority  to  do  so,  the  covenants  and 
lien  of  the  mortgage  as  security  for  the  payment 
of  the  original  debt,  with  the  Interest  reserved 
at  the  increased  rate  until  the  expiration  of  the 
extended  titne  of  payment.  This  effect  wasiin- 
doubtedly  intended  by  tbe  parties,  and  this  In- 
tention could  not  take  effect  except  by  virtue  of 
the  powers  contained  in  the  will  of  Mary  Beers. 
Cyrenius  Beers,  as  debtor,  had  no  power  to  con- 
tinue the  mortgage  in  force,  nor  as  tenant  for 
life  to  renew  it  as  a  mortgage  In  fee.  This  Is  a 
demonstration,  therefore,  that  the  instrument 
must  be  treated  as  an  execution  of  those  pow- 
ere,  because,  if  it  cannot  otherwise  operate  ac- 
cording to  tbe  intention  of  the  pariies,  it  must 
be  referred  to  the  power  which  alone  can  make 
it  effectual  in  all  its  provisions. 

The  nile  applicable  in  sucli  cascs,it  is  claimed, 
is  that  deduced  as  the  doctrine  of  Sir  Edvxird 
Cler^i  Cate,  6  Coke,  IT  b,  as  stated  by  1  Sued. 
Pow,.  417,  7th  Lond.  ed.,  that  "  where  thedis- 
position,  however  general  it  may  be, will  t>e  ab- 
solutely void  if  It  do  not  inure  as  an  execution 
of  tbe  power,  effect  will  be  given  to  it  by  that 
construction."  Mr.  Chance,  however,  says; 
"  There  arc,  indeed,  in  the  cose  dicta  apparent- 
ly to  this  effect,  that  if  tbe  instrument  refer  not 
to  the  power  and  can  have  some  effect  by  meana 
of  the  interest  of  the  party,  though  not  all  the 
effect  which  tbe  words  seem  to  import,  still  the 
instrument  shall  not  operate  ns  an  execution  of 
the  power, the  intention  being  thus  contravened. 
It  appears  quite  clear,  however,  at  thisday,  and 
a  reference  to  the  authorities  will,  it  is  appre- 
hended, show  that  it  has  been  considered  clear 
for  nearly  two  centuries  that  the  rule  is  not  thue 
confined;  indeed.  It  may  well  be  asked  why,  ad- 
mittioj;  that  tbe  intention  can  be  discovered  to 
should  not  prevail  in  the 
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one  csM  u  irell  u  In  th«  oUierT  Whatrule  of 
Ikwor  coDstnictiOD  iroold  be  Uiereby  TJolatedf 
ChAiicc,  Powen.scc.  1597,  VoL  2,  p.  72,  Lond. 
r««*ied,,lB31.  And  Sir  Edward  Sugdensaid:  "And 
'">"'  aotwiUuIODding  Sir  Eduard  (%t-^(  Oim,  ao  in- 
tent, apparcDt  upon  the  face  of  tbe  ioBtrument, 
to  dinxwe  of  all  tbe  estate,  would  be  deemed  a 
•ufflcIeDt  reference  lA  the  power  to  make  tbe 
Instrument  operate  aa  an  eiecutioQ  of  it,  inas- 
much  as  tba  words  of  tbe  instmrnenl  could  not 
otherwise  be  satisfied."  2  Sugd.  Pow.,  cb.  VI., 
sec  vm  ,  p.  413,  7th  Lond.  ed.  In  tbe  pres- 
ent case,  M  we  have  seen,  the  legal  effect  and 
meaning  of  the  Inatnunent  cannot  be  salfaSed 
without  treatieg  It  aa  an  execution  of  tbe  pow- 
ers under  the  will,  for  Cyrenius  Beers,  merely 
as  debtor,  aa  mortgager  and  as  owner  of  the 
life  estate  under  the  will  of  his  wife,  could  not 
lawful];  agree  to  keep  In  force  and  renew  a 
mortgage  upon  the  estate  of  which  tbe  appel- 
lants were  aevlseeain  remainder  in  fee. 

The  Supreme  Court  of  Illiuoia  in  the  case  of 
JKujik  V.  Ssffktion.lllt  U\.,  QIO,  bad  the  question 
under  coosideration,  ind  in  a  learned  opinion. 
In  which  a  large  number  of  authoriii^  both 
English  and  American  is  reviewed,  discarded 
in  the  modified  English  rule  of  later  dale,  and  , 
---'■•---  '-nnulated  hy  Mr.  Jviliee  Slory  i 
»,1  Story ,427,  as  follows:  "The  1 
_  ..  arrive  at  the  intention  and  ob- 

^t  01  tbe  donee  of  the  power  in  the  instru- 
ment of  execution,  and  that  twieg  once  ascer- 
tained, eflect  is  given  to  it  accordingly.  If  the 
donee  of  the  power  intends  to  execute,  and  the 
mode  be  in  other  respects  uneiceptionable,  that 
InleotioD,  however  manifested,  whether  direct- 
ly or  indirectly,  podtively  or  by  just  implica- 
tion, will  make  the  execution  valid  and  opera- 
tive. I  agree  that  tbe  intention  to  execute  tbe 
power  must  be  apparent  and  clear,  so  that  the 
transaction  is  not  fairly  susceptible  of  any  oth- 
er interpretation.  If  it  be  doubtful,  under  all 
the  circumstances,  then  that  doubt  will  prevent 
it  from  being  deemed  an  execution  of  the  pow- 
er. All  the  autboritiea  agree  tliat  it  is  not  nee- 
essarvthat  the  intention  to  execute  the  power 
should  appear  by  express  terms  or  recitals  in 
the  instrument.  It  Is  sufflcieet  that  it  should 
appear  by  worda,  acts  or  deeds  demonstrating 
the  Intention." 
rasTl  '^'"^  ™^  ^  adopted  by  this  oourtwasteraely 
'  'stated  by  Mr.  JiMiet  Strong  in  delivering  its 
opinion  in  BUih:  v.  Eaakiru,  08  U.  S.,  815-826 
"  ".v..  ISft-Hl],  in  this  form:  "If  the  will 
'■■ expressed  intent  to  exert  tbe  power, 
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ment  under  a  power  is  an  intent  toappol 

ried  out,  and  u  made  by  wlU  tbe  intent  and ._ 
execution  are  to  be  sought  for  through  the  whole 
instrument" 

In  tbe  case  of  Miinton  v.  BerOan,  86  N.  J. 
Eq.,87e,  h  is  said:  "It  la  euJSdeni  If  the  Act 
■hows  that  Uie  donee  had  in  view  the  subject  of 
the  power." 

And  in  Whilt  v.  Bidet  .83  N.  T.,  883-392, 
Dehio.CA.  j;,said:  "Thlsdoctrine  proceeds  up- 
on the  argument  that  by  doing  a  thing  which. 
Independently  of  thepower,would  be  nugatory, 
Btie(thedoiiee  of  the  power)conclusively  evinced 
her  intentloD  to  execute  the  power." 
109  U.$ 


And  In  Bewaa  v.  WUmtr,  ISS  Haw.,  ]81'134. 
the  Supreme  Judidal  Court  of  Hassachusetts, 
in  reference  to  a  will  made  in  Maryland, which 
was  the  domicil  of  the  testatrix,  but  tbe  provis- 
ions of  which  related  to  both  real  and  personal 
estate  situated  in  Hasaachusetta,  held  it  to  be  a 
valid  execution  of  a  power  contained  in  the  will 
of  her  father,  whose  domidl  was  in  that  State, 
although  it  would  have  been  otherwise,  held  in 
Maryland.  Oray,a  J..sald:  "But  in  this  Com- 
monwealth the  decisions  in  England  since  our 
Revolution,  and  before  theStatof7  Will.  IV.. 
and  1  Vict.,  ch.  26,  secUon  27,  have  not  been 
followed ;  the  court  baa  leaned  toward  tbe  adop- 
tion of  the  rule  enacted  by  that  statute  as  to 
wills  thereafter  made  lo  Enxland,  namely :  that 
a  general  devise  or  bequest  Uiould  be  construed 
to  include  any  real  or  personal  estate  of  which 
the  testator  has  a  general  power  of  appointment, 
unless  a  contrarylntentioo  should  appear  by  hit  taUl 
will;  and  it  has  been  adjudged  that  the  mere 
feels  that  the  will  relied  on  as  an  execution  of 
I  tbe  powdr  does  not  refer  to  the  power,  nor  des- 
I  ignate  the  property  subject  to  it,  and  that  the 
1  donee  of  the  newer  ba*  other  property  of  hia 
own  upon  which  his  will  may  operate,  are  not 
conclusive  against  tbe  validity  of  (he  execution 
of  the  power;  but  that  the  (Question  is  in  every 
case  a  question  of  the  intention  of  the  donee  of 
the  power,  taking  into  consideration  not  only 
the  terms  of  his  will,  but  the  circumstances  sur- 
rounding him  at  tbe  time  of  ita  execution,  such 
as  the  source  of  the  power,  tbe  terms  of  the  tn- 
strumeot  creating  it,  and  the  extent  of  his  pres- 
ent or  post  inlcr^iu  the  property  subject  toil." 

We  cannot  doubt  that  Cyrenius  Beers,  in  the 
agreement  of  February  24,1674,  intended  toex- 
ert  whatever  power  had  been  conferred  upon 
himby  tiie  wUl  of  bis  wife  to  continue  in  force 
the  mortgngctothe  appellee,  as  an  incumbrance 
upon  ber  estate,  for  the  reason  that  It  is  upon 
that  supposition  alone  that  it  can  have  its  due 
legal  enect,  Ut  ret  magi*  taUat  guam  pertat; 
and  by  force  of  the  rules  which  we  have  seen 
ought  U>  govern  in  such  cases,  we  hold  that.  If 
the  agreement,  as  made,  is  within  the  scope  of 
the  power,  it  must  be  regarded  as  a  valid  exe- 
cution of  it. 

Tbe  auestlon  nexttobecon-sidered.thercfore, 
is,  whelner  Cyieniua  Beeia  was  empowered  by 
the  will  of  bis  wife  to  consent  to  an  extension 
of  the  time  of  payment  of  the  mortgage  debt, 
and  a  coniiouance  thereby  of  the  lien  on  the 
mortgaged  estate. 

It  is  to  be  observed,  in  the  first  place,  that  he  is 
made  executor  of  the  will,  tenant  for  life  for  bis 
own  use  of  all  the  property  of  the  testatrix,  and 
trustee  of  tbe  legal  tilte.  Whether  bis  title  aa 
trustee  is  to  be  considered  as  a  fee  simple  or  for 
life,  or  a  chattel  Interest  only.  It  is  not  necessary 
to  decide.  Its  duration  is  to  be  measured  by 
the  natureof  tbe  purposesfor  which  it  was  cre- 
ated, and  they  include  the  power  to  mortgai^e, 
to  sell  and  to  re-investinbisown  name  as  trustee. 
And  It  is  not  without  stgnidcaiice,  although  of 
how  much  Importance  is  not  material,  that  the 
remainder  in  fee  limited  to  the  children  of  the 
testatrix,  and  which  is  described  as  a  limitation 
of  oil  the  estate,  of  which  the  testatrix  should  [3801 
die,  seised  or  possessed,  is  subseauenlJy  referred 
to,  as  what  shall  remain  after  tlie  death  of  the 
tenant  for  life,  and  after  the  exercise  by  him  of 
the  power  of  mortgaging  or  selling  and  re-in- 


ib.Gootj^lc 


Sopsxm  ContT  of  thx  (Txiticd  Statbb. 


Oct.  Time, 


TMting  hu  tieeii  eierdied  for  (ha  parpoM  of 
MflDE  Uw  tatdebtednen  upon  tbe  proptnj.  It 
u  turuer  U>  be  noticed  tbat  the  powen  to  inort- 
gtfx  ud  to  tell  are  antlioriied  to  be  ezendaed 
by  him  for  the  pnrpoM  tpedfled  "  u  though  he 
Md  an  absolute  estate  in  laid  ptopatj."  The 
apedflc  power  given  ii  to  "  Incumber  the  nme 
17  ynjot  nior^age  or  tnut4eed  or  otherwise, 
and  renew  the  tame,  for  the  purpose  of  raising 
moner  topayoftauyandaUiDcumbranoaanow 
«o  said  nropettr,"  uid  the  additional  power  to 
"sell  and  dbpon  of  any  or  all  the  ml  eatateof 
which  I  may  die  aeiaedor  poaBeased,  aa  tbou^ 
he  faeld  an  UMolnte  estate  (o  the  same,  and  out 
of  the  proceeds  pay  any  of  the  incumtinuices 
upon  any  of  the  proper^  upoo  which  I  m^  die 
aeLsed  and  possessed,"  and  ''the  remainder  over 
and  above  what  may  tie  required  to  pay  the  In- 
debtedness upoD  sud  proper^,  the  same  now 
beingincumbered,  to  re-invest  ui  such  way  as  he 
may  see  proper,  and  from  tioM  to  time  sell  and 
re-Invest,  such  r&inTeetment  to  continue  to  be 
held  in  trust  the  same  as  the  estate  of  whldi  I 


It  is  too  plain  to  admit  of  dispute  that  under 
these  ample  powers  Cyrenlus  Beers  might  have 
secured,  by  a  new  mortgage,  a  loan  of  the  sum 
of  money,  at  the  stipulated  rste  of  Interest,  nec- 
essatv  to  pay  his  Indebtedness  to  the  appellee, 
and  loat  he  might,  by  a  new  loan  from  ue  ap- 
pellee itself,  secured  Dy  a  new  mortgage,  npon 
the  same  terms  and  for  the  same  time  as  granted 
by  the  agreement  of  extension,  have  raised  the 
money  and  discborged  the  mortnge  now  In 
suit.  Buch  a  transaction  would  have  been 
strictly  within  the  letter  of  the  authorltv.  And 
yet  U  would.  In  fact,  have  been  nothmg  but 
what  was  accomplished  by  the  agreement  of  ez- 
lendoo,  namely:  acoDtinuanceof  the  old  loon, 
secured  by  the  old  mortgage,  for  a  new  term. 
--'  -'  a  lu^ier  rate  of  interest  The  two  trans- 


power  Is  all  that  Is  required.  In  the  case  of 
Sultpek  T.  rtadgate,  1  Ves.  ft  B..  471,  where  the 
ISTOl  power  was  to  convert  aa  estate  into  mooey  and 
to  purchase  other  lands,  which  were  the  sub- 
ject of  the  appointment,  the  Master  of  the  Bolls. 
Blr  Wm.  Grant,  no  auvenlon  having  taken 
place,  bat  the  original  estate  having  been  ap- 
pealed, said;  "  1  apprehend  that  equity  wQI 
aph<dd  an  appolntinent  of  the  estate  Itsdf  as 
amounting  suSstaittMly  to  the  same  thing;  on 
which  pnndpleit  Is  that  appointments  deviat- 
ing condderably  from  the  dtle  of  the  powers 
under  which  tbev  were  mode,  have  frequently 
been  supported. 

The  power  to  Incumber  the  estate  "  by  way 
of  mortgage  or  trust-deed  or  otherwise,  and  re- 
new the  same,"  Is  broad  enou^  to  include  the 
renewal  and  extension  d  an  existing  incum- 
branoe  as  well  aa  the  creatioo  of  a  new  one ;  and 
this  Is  not  inconsistent  with  the  declaration  that 
h  U  to  be  "for  the  purpose  of  raising  money  to 
pay  oftanr  and  all  Incumbrances  now  on  said 
propertv.''^  The  object  clearly  was  to  meet  the 
demand  of  the  existing  mortpigeefor  punctual 
payment  of  the  debt  secured,  and  to  prevent  the 
poesible  tacrUce  of  a  forced  sale  to  satisfy  the 
demand,  If  not  comjdled  with;  an  object  which 
«ouId  as  well  be  accompllsbed  by  extending  Uie 
existing  mortnge,  aa  1^  substituting  a  new  one 
In  its  {dace.    The  power  to  renew  a  mortgage 


given  for  the  purpose  of  raising  moner  to  pay 
off  an  exlstliig  Incumbnnce  Is  expressly  given; 
to  renew  an  existing  one,  to  avoia  the  necessity 
of  creating  a  new  incumbrHnce,  is,  we  Ihinl^ 
reaaonaHy  and  fairly  to  be  impUed,  as  equally 
within  the  Intention  of  the  testatrix,  and  within 
the  scope  of  the  powers  created  by  the  will. 
The  extension  of  a  mortgage  debt  and  contin- 
uance of  a  mortgage  lien  u  one  mode  of  in- 
cumbering the  propw^,  and  may  be  a  step,  and 
possibly,  under  some  drcumstances,  a  Ttiy  im- 
portant and  necessary  one,  In  ^ep<ffing  for  its 
payment  and  extinguishment.  Indeed,  It  might 
well  be,  as  the  transaction  shows  the  parties  to 
it  so  undetatood,  that  Cyrenlus  Beers,  uniting 
in  himself  the  various  characters  of  prlndpal 
debtor  and  Joint  mortgagor,  and  of  executor  of 
his  wife's  will,  tenant  for  life  of  the  estate  de- 
vised, and  trustee  with  the  ample  powers  con- 
ferred upon  him  of  dealing  mlh  the  incum- 
brance, was.  In  reality,  constituted  by  the  testa-  rsTil 
trix,  as  the  representative  of  all  Uie  Inleresla  ^^'" 
created  by  the  will,  fully  authorized,  as  if  he 
were  absolute  owner  of  the  eetale,  even  as  site 
could  have  done  In  her  lifetime,  to  consent  to 
the  extension  of  the  time  of  payment  of  the 
mortgage  debt  without  prejudice  to  the  mort- 
security. 

«re  M  no  error  in  tha  neord,  and  iha  dteree 
oftlu  Viratit  Ctnirt  it  i^glroud. 
Uue  eopf.   Tnt : 

Junes  H.  If  oEennsr,  Onk,  Sup.  Ooiutt  U.  Si 

ateo-iu  n.  &,  «L 


WILIJAH  FLASH,  n  AV.,  Copaitnen,  under 
the  Firm  Name  of  Fuubb,  Lewis  <k  Co.. 
Flffi.  M  At. 

ff. 

ADNA  C.  OONH. 

(See  a.  a.  Beportar's  •d.iin-in.) 


rltr  of  tlie  debt,  and  a  Judgment  to  b«! 
an  ezeoutloD  to  be  Inuedltwnon  sod 
satlsfled. 

1.  Wbara  the  state  statute  makes  enry  si 
er  iDdlvfdu^  liable  tor  tb«  debts  of  the 
toTuiam5iml<       ■'■  " 


%  eqiial  to  the  amount  ot  his  stock,  anr 
bsa  taken  the  proper  steps  mar  sn« 
ler  00  such  UaUfitr  In  an  aetkia  allaw. 


Dprai«  debts.  I 
uv..sa. 


IbibOn  ef  MoeWMdwi  tar  asfh 
oU  to  Batoh  V.  Dana,  Un  0.  ft, 

,-.      M7D.8. 

tza:Jb.LlOO^^IC 


Fu^  T.  Con. 


IK  ERROR  Ui  Uw  Clrcalt  ConK  of  the  Unttod 
SUtes  lor  the  Northern  District  of  Florida. 
The  hlitorj  and  facta  appear  in  the 

Statement  of  the  owe  b^  Mr.  JvMia»  Woodai 
Tlie  plaiotiSB  in  error,  who  were  the  plaint- 
Ub  below,  toraght  tbU  anit  In  the  Clrcalt  Court 
ot  EMunUa  Coun^,  Id  the  Slat*  of  Florida, 
ODjanoanrST,  1676.  Itwassflerwvda,  onthe 
petition  en  defendant,  remored  to  the  Circuit 
Court  of  the  United  Btata*  for  the  Northern 
Diatrict  of  Florida. 
The  declaration  alined  that  the  defendant,on 
[3TS1  or  before  A[nil  1,  ISn,  was  a  stockholder  In 
the  Pcnsacola  Lumber  Companr,  a  corporation 
wpniied  in  the  Btate  of  New  Tork,  under  the 
piOTidou  kA  an  Act  (A  th«  Legislature  of  that 
State,  passed  Februuv  17, 18&,  enllUed  "  An 
Act  to  Authorize  the  Ibrmation  of  CorporatioDa 
for  Hsnufactoring.  Mining,  etc..  Purposes," 
and  various  ameooiDonta  ther«of ;  that  the  de- 
ftodsM  was  the  holder  of  $75,000  ot  the  stock 
«r  said  compsny.theentire stock  being  $800,000; 
that  the  CDmnaux  curied  on  bualDeas  and  had 
an  office  and  an  went  in  said  County  of  Es- 
cambia. Btate  of  Florida:  that  the  company, 
while  the  deftttdant  was  the  holder  of  the  atock 


4.  and  one  for  $0,946. 90,  of  like  date, 
and  an  account  stated  for  $3,«W.4Ti  that  the 
pWntifts,  on  Fctauaiy  16, 1875,  instituted  their 
Mill  in  the  Circuit  CourlofialdEscamUaCoun^ 
against  the  said  company  to  recow  the  amount 
due  <m  said  notes  and  account,  and  on  March 
13,  187S,  judgment  waa  rendered  br  aaid  court 

'-  • *-*»intifra,forUie8umof  $H,iaO.M 

X  the  companv  having  been  ad- 


In  favor  of  puintlfla,  for  the  sum 
and  costs;  that  the  company  hai    „ 
Judged  bankrupt  by  the  United  Staua  Dlitrict 
«ouK  for  the  Southern  District  of  New  York 


luniea  wuoiu  nnsaiisDea;  mat  toe  property  oi 
the  company  had  been  told  by  order  of  the  bank- 
rupt court,  sod  its  proceeds  would  not  mi»e  than 
a  J  the  coats  of  the  bankrupt  proceedings,  leav- 
i  nothing  to  be  applied  to  the  pavmtfit  <rf  said 
Judgment  or  daima  of  other  creditors  agaiost 
the  company;  that  by  thaprovi^onsof  theAct 
under  wblcn  the  company  was  wganlzed,  all 
the  stockholders  were  severally  individually  lia- 
Ue  to  the  crediion  ot  the  companv  to  an  amount 
«qual  to  the  amount  of  stock  held  by  them  re- 
spectively for  all  debts  and  contracts  made  by 
such  compel^,  until  the  whole  amount  of  capi- 
tal stock  Hxed  and  limhed  t^  such  company 
should  have  been  paid  In,  and  a  certificate  there- 
of made,  signed  and  sworn  to  by  the  president 
-of  said  company  and  a  majority  of  its  trustees, 
and  recorded  li  the  ofBce  of  the  clerk  of  the 
,,__.  county  where  the  business  of  the  company  was 
l^'"''  carried  on.  It  is  averred  that  the  company 
Csiled  to  comply  with  the  said  provlslinis  of  the 
Act,  and  did  not,  by  its  preddent  wid  a  major- 
Vej  of  its  trustees,  make,  sign,  swear  U>  taan- 
oord  laid  cettlflcate.eitber  in  the  County  of  New 
Tork,  the  county  in  which  the  operations  of  said 
company  were  by  its  article*  to  be  carried  on,  or 
in  tJM  isld  County  of  Escambia,  In  which  the 
company  carried  on  buBlness,or  In  anywise  aa  re- 
quited Of  the  Act,  so  as  to  exempt  the  defend- 
1MD.8. 


snt  from  Ills  InAvldiial  llablll^.    Wbenf6r^ 


tract  made  m  the  company,  and  the  ptaintlfls 
claimed  $3S,D00. 

The  defendant  filed  six  pleas,  to  some  of  which 
the  plaintiffs  demurred  and  to  others  filed  repli- 
cations. The  defendant  filed  a  re  joloder  to  one 
of  the  replications,  to  which  the  plalniiffa  de- 
murred. 

The  cause  waa  heard  upon  the  aeveral  demur- 
rers, and  the  oourt  rendered  the  following  Judg- 

"This  cause  came  on  to  be  heard  upon  the 
plainUfts'  demurreia  to  defendant'a  fliat,  sec- 
ond, fifth  and  sixth  pleas,  and  to  defendant's  re- 
joinder to  plaii)tifts  replication  to  defendant'a 
third  plea,  and  the  court  having  determined 
that  the  plalntiffi'  declaratioti  Is  InHuiBcient  in 
law,  itis,  therefore,  considered  by  the  I 


JfesnTE.A.P«Trand  TFOUnson  CfaD,  tor 
plalntilf  in  tmn: 

The  defendant's  liability  can  as  weU  be  en- 
forced In  Borida  as  in  New  York,  under  the 
statute  of  which  State  his  liabUily  is  fixed. 

Dmnick  v.  B.  B.  Co..  108  U.  8.,  11  (XXTI., 
480). 

It  is  by  the  courts  of  New  Tork  well  settled 
that  the  atockbolder's  Uabili^,  snch  as  in  this 
case  is  sought  to  be  enforced,  is  not  in  llie  nat- 
ure of  a  penalty,  but  is  to  be  enforcod  as  a  coa- 
tract 

AOm  V.  BewaU,  2  Wend.,  888;  JTcwv.  Oak- 
te,  %  Hm,  26S;  Bailaa  v.  Bantker.  8  BiU,  188; 
jOarger  v.  JfeOuUouoh,  S  Dcn.,  110;  Sc  vartg 
Van  Riper.  20  Wend.,  614;  C3?mi)v  v,  JfeCU- 
(cuflA,  IN.  Y.,47. 

The  provision  that  the  plalntiffa  must  first 
obtain  judgment  against  the  comraDy,  does  not 
aftect  their  rights  to  the  personal  liability  of  the 
defendant  Stockholder. 

It  simply  defers  the  remedy. 

Oonufif  V.  MeOuOovgh  {tupray,  Sargir  v. 


MeOttUtntgh  {mpni);  Mom  v.    Oaidev  (supra); 
Ang.  A  Amee,  Corp.,  sec.  611,  note  S. 
Mtmr*^  Hleha^  U  Wooda,  0.  W.  Jonti 


and  B.  L.  CampUU,  for  defendant  In  error: 

The  Judgment  of  the  Supreme  Court  of  Flor- 
ida upon  the  writ  of  error  presented  no  obsta- 
cle to  the  removal  of  the  caae,  under  the  Act  ot 
March  8, 1S75. 


}Bct  to  that  admmistration  of  law  which  is  ap- 
proved in  tbe  judicial  tribunals  of  the  United 
liitaiea,  whose  furlsdiclioa  to  Invoked. 

EetBitt  V.  PMiM  (supra);  Kino  v.  WprAina- 
lon.  J0«  U.  S.,  44  (XXVI.,  652). 

The  Circuit  Court  of  the  United  SUtes  waa 
not  bound  to  follow  and  repeat  the  Judgment 
of  the  state  court  upon  the  demurrer  to  tM  dec- 
laration, when  the  sufflciency  of  the  latter  waa 
again  questioned  upon  demurrers  to  tbe  subsa- 
quent  pteadlngs. 
A  demurrer  seeks  the  first  fault  In  pleading, 
Tarfs.  T^ihnan.  B3U.  8.,  160  (XZIII.,6^ 
It  is  well  settled  that  no  State  wiU  enf  orce j)en< 
altiee  imposed  by  the  laws  of  other  Suiea.  Sudt 
laws  are  unlverMlly  conridered  aa  having  no  ez- 
tralerritorial  operation  ot  effect 


ib.Google 
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Flnt  Xit.  Bk.  Y.  Priee,  88  Hd.,  49Si  ifofa  to 
Btoiy,  Confl.  JL,  10  Wlicat.,  123,  Stli  ed.,  846; 
Beam  r.  R.  R.  Co..  87  Wis.,  828. 

Wbeo  ■  statute  coofers  a  right  sad  Impoaes  » 
liability,  without  providing  a  distinct  remedy, 
tiie  common  Uw  nippUes  an  adequate  remedj 
by  giving  to  Kpart7ann>propriateaction.  But 
it  le  equally  welt  settled  that  when  a  statute  con- 
fers a  right  and  pi'cscribea  a  remedy,  that  rem- 
edy and  that  only  can  be  pursued. 

KnovMonY.  AekUy.  B  Cuah.,  97;  PoUard  v. 
BaiUg.  20  WaU.,  627  (87  U.  8.,  XXII.,  878). 

The  liability  set  forth  Id  the  decUralion,  be- 
ing in  the  nature  of  a  penalty  impoeed  by  a  stat- 
ute of  New  York,  cannot  be  eniorced  Id  Flor- 
ida. Haltev  V.  McLean.  12  Allen, 488;  A'rdv. 
JIayden.  1  Rob.  IN.  Y.),  863;  D^riekton  v. 
Smith,  S  Dutch.  (K.  J.),  160;  Firt  Sat.  Bk.  v. 
Price,  83  Hd.,  4»7;  GaU  v.  Eatlman,  7  Met., 
14;  S(a<«v.j0/<n.6Ohto,21T;  CaNev.JfeOuna. 
26  Mo.,  871;  Lairler  v.  Burt.  7  Ohio  St.,  841; 
ZteM  V.  Darte  Mfg.  Oa.,  14  Qray,  488;  JTare/i, 
Bk.  V.  Bliu.  1  Rob.  N.  T..  891. 

The  declaratioQ  ts  bad,  because  it  dnea  not 
show  that  the  liabitilv  it  sets  up  had  been  fixed 
and  made  actionable  by  legal  proceedings 
■gainst  the  corporation  in  the  State  of  New 
York. 

Statute  of  N.  T.,  seca.  10.  24. 

These  sections  show  that  it  is  (he  return  of 
tbeji./a,  unsatisfied,  which  makes  the  liability 
of  the  Btocliholder  absolute,  fixed  and  action- 

To  have  (hat  effect,  the  execution  must  nec- 
essarily be  issued  by  the  court  of  the  Stale, 
which  declares  by  statute  it  shall  have  such  ef- 
fect, as  only  the  statutory  remedy  can  be  pur- 
sued. 

PoltaTd  V.  Bailey,  20  Wall.,  520  (87  D.  S., 
XXII..  878);  Knoieilon  v.  Ackky  (»upra). 

The  force  and  effect  of  an  execution  issued 
by  a  Florida  court,  against  aNew  York  Coipo- 
ration,  must  be  determined  by  the  laws  of  Flor- 
ida, not  tliose  of  the  State  of  New  York. 

Story,  Confl.  L.,  sees.  566-9;  HinMey  t.  Ma- 
rean.  8  Mason,  68. 

The  case  made  by  the  declaration  and  the 
sixth  plea,  upon  the  demurrer  to  the  latter,  la 
not  the  subject  of  •  common  law  actfon,  but  of 
a  bill  in  equity. 

See,  T«irj  v.  Tutman,  S2  n.  8.,  166  (XXUI., 
637);  PoUara  v.  Baiieg  [tupra). 

Mr.  Jvttiee  W«odi  delivered  the  opinion  of 
the  court: 

The  only  question  arising  upon  the  record  is 
whether  the  declaration  presents  a  cause  which 
entitles  the  plointifts  to  recover  in  this  action. 
This  waa  the  question  considered  bf  the  court 
below,  and  upon  what  it  deemed  theinsnfllcien- 
cy  of  thai  declaration  its  Judgment  was  based. 
The  sufliciency  of  the  picas  and  rcloinder  were 
not  considered,  (or,  if  the  declaration  was  bad, 
the  question  wheUier  the  pleadings  of  the  de- 
fendant were  good  was  an  immaterial  otre.  If 
the  pleas  and  rejninder  of  the  defendant  bad 
been  adjudged  good,  that  would  not  have  been 
a  final  Judgment  to  which  a  writ  of  error  would 
lie,  but  the  plaintiffs  would  have  had  leave  to 
reply  andsurrejoin.  We  are,  therefore,  limited 
to  the  consideration  of  the  sufliciency  of  the 
declaration. 
M8 


The  liaUUty  which  this  nh  was  trought  to 
enforce  arises,  as  the  plaintiffs  contend,  on  tb« 
10th  section  of  the  Act  mentioned  In  the  declars. 
tion,  namely:  the  Act  of  the  Legislature  of  New 
York  passed  February  17,  1B«,  entitled  "  Ai» 
Act  to  Authorize  the  Formation  of  Corpora- 
tions for  Manufacturing,  etc. ,  Purposes. "  Tlie 
10th  section  of  the  Act  and  the  11  th  and  24lti, 
which  also  have  reference  to  the  liability  of 
stockholders  of  the  company,  were  as  follows: 

"Sec  10.  All  the  Mocktaolders  of  every  com- 
pany incorporated  under  this  Act  shall  be  sever- 
ally individually  liable  (o  the  creditors  of  the 
company  In  which  th^  are  stockholders,  to  an 
amount  e^ual  to  the  amount  of  stock  held  by 
them  respectively,  for  all  debts  and  contracts 
made  by  such  company  until  the  whole  amonnt 
of  capital  stock  fixed  and  limited  by  such  com- 
pany aball  have  been  paid  in,  and  a  certificate 
thereof  shall  have  been  made  and  recorded  as 
prescribed  in  the  following  section : 

Sec  11.  The  president  and  a  majority  of  the 
trustees,  witbhi  thirty  days  after  iLe  payment 
of  the  last  installment  of  the  capital  stock  ao 
fixed  and  limited  by  the  company,  shall  make  rsTSI 
a  certificate  stating  the  amount  of  the  capital  so 
fixed  and  psid  in,  which  cerlitlcalc  shall  be 
signed  and  sworn  to  by  the  president  and  a  ma- 
jority of  the  trustees:  and  they  shall  within  the 
said  thirty  days  record  theaamein  the  otflce  of 
the  countv  clerk  of  the  county  wherein  the  buai- 
ness  of  sajd  company  is  earned  on. 

Sec.  24.  No  stockholder  shall  be  personally 
liable  for  the  payment  of  any  debt  contracted 
by  any  company  formed  under  this  Act,  which 
is  not  to  be  paid  within  one  yearfrom  tfaeiline 
the  debt  is  contracted,  nor  unless  a  suit  for  the 
collection  of  such  debt  shall  be  brought  against 
such  company  within  one  year  after  the  debt 
shall  become  due;  and  no  suit  shall  be  brou^it 
against  any  stockholder  •  •  •  until  an  ex- 
ecution against  tbecompany  shall  have  been  re- 
turned, unsatisfied,  in  whole  or  in  part." 

Section  12  of  the  Act  will  also  throw  sonw 
light  on  the  present  controversy.  It  provided 
that  within  twenty  days  from  January  first  in 


published.whlcfashould  state  the  amount  of  thft 
capital  of  the  company,  thepnnMrtlon  paid  in, 
and  its  existing  debts,  and  which  should  be 
signed  by  tbe  president  and  a  majority  of  the 
trustees,  and  verified  by  the  or.th  of  the  presi- 
dent and  filed  in  the  olBce  of  tbe  clerk  of  tbe 
count;  where  tbe  business  of  the  company  waa 
carded  on;  and  if  any  of  said  companies  should 
fail  to  do  to,  all  the  truateea  of  tbe  company  ao 
failing  should  be  Jointly  and  severally  Uable  for 
its  debts  then  ezisllng. 
The  defendant  ccmtent 

it  the  declaration  set  i.    .  .  _  _ 

which  the  suit  could  be  maintained  a^nst 
him.  The  first  ground  was  that  the  liability  of 
tbe  stockholders  under  section  10  of  the  Act 
under  which  tbe  company  was  oi^antzcd,  and 
which  the  suit  was  brought  to  eniorce,  was  in 
the  nature  of  a  penalty  and  could  not  be  m- 
forced  in  any  court  sitting  beyond  the  limits  of 
the  Stale  by  which  (he  law  was  passed. 

It  is  well  settled,  and  is  not  dented  by  plainl- 
iff  s  counsel,  that  the  penal  laws  of  one  State 
can  have  no  operation  In  another.  They  ai^ 
strictly  local  andaCcct  nothing  more  than  they 
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cftti  Teach.  The  Anlelape,  10  Wbeftt,,  H;  Bay- 
[STTl  ctUav.  Canileld,U3o)iiia.,SaS;  WulemTrant. 
Co.  V,  KilderAouM.  87  N.  Y.,  480;  Lemmtm  y. 
ftopl!.20N.  Y..  SaZ;  Smryy.  Sarg^ant,  13N, 
H.,  3S1;  Stoiy,  Confl.  L.  (8th  ed).,  sec,  621, 

Vpoa  tliis  branch  of  tbecEiae  the  question  for 
aolntion  U,  therefore,  whether  tlie  iudfTidual 
liabilitj  of  Btockholdera  provided  for  by  Bec- 
tioD  10,  ahove  quoted,  is  Id  the  nature  of  a  pen- 
ally, or  whetlier  it  is,  aa  plaintiffs  rontend, based 
OD  A  contract  between  the  stockholders  and  the 
creditors  of  the  company. 

We  think  the  liability  imposed  by  section  10, 
it  a  liability  arising  upon  contract.  Tbe  stock' 
holden  of  Uie  company  are  by  Ihnt  section 
made,  severally  and  individually,  liable  with- 
in ccrt^n  limits  to  the  creditors  of  the  company 
for  its  debts  and  contracts.     Everyone  who  b^ 


Unues  until  the  capital  stock  is  all  paid  up  and 
ACertlflcaleof  that  factis  made,  published  and 
recorded.  The  fact  that  tbe  liability  ceases 
when  these  events  take  place  does  not  change 
lis  nature  and  make  that  a  penalty  which  would 
vrithout  such  limitation,  be  a  liability  founded 
on  contract. 

Such  has  been  the  construction  given  to  sec- 
tion 10  by  the  Court  of  Appeals  of  New  York. 
In  the  case  of  Wilt*  v.  SayJam,  M  N.  Y,,  113, 
that  court  had  under  consideration  sections  10 
and  12  of  the  Act  under  which  the  Pensacola 
Lumbar  Company  was  orgenized.  The  com- 
plaint alleged  the  liability  of  the  defendant, 
Dotb  as  a  stockholder  under  section  10  andasa 
trustee  under  section  12.  The  complaint  was 
demurred  to,  on  (he  ground  that  two  causes  of 
action  were  improperly  Joined.  Tbe  court  sus- 
tained the  demurrer.  In  ^ving  the  reasons  for 
its  Judgment  It  said; 

"The  cause  of  action  u;alnst  tbe  defendant  as 
a  stockholder  consists  of  the  debt  and  the  lia- 
bility created  by  statute  against  stockholders 
where  the  stock  nas  not  been  paid  in  and  a  cer- 
tificate of  that  fact  recorded.  In  effect  the 
statute  In  such  a  case  withdraws  the  prolection 
of  the  corporation  from  tbe  slock  hold  ere,  and 
regards  them  liable  to  tbe  extent  of  the  amoimt 
of  their  slock  as  coparlners.  ConUng  v.  Mc- 
Ouiiough,  1  N.  Y.,  47.  Tbe  allegations  in  the 
complaint  are  snfnctcnt  to  establisli  a  perfect 
[8781  ca<"c^f  action  against  the  defendant  osa  stock- 
holder, primarily  liable  for  tbe  debts  to  the 
amount  of  his  stock. 

The  allegations  against  the  defendant  as 
trustee  also  constitute  a  distinct  and  perfect 
causeof  action,but  of  anentirelydllTerent  char- 
acter. Here  the  liabilitj  Is  created  by  statute, 
aud  is  in  the  nature  of  a  penally  Imposed  for 
neglect  of  duty  in  not  Sling  a  report  ahowing 
the  situation  of  the  company.  The  object  of  the 
action  Is  the  same,  nz. :  the  collection  of  a  debt, 
but  tbe  liability  and  the  grounds  of  it  are  en- 
tirely distinct  and  unlike.  That  ttiere  are  two 
causes  of  action  In  this  complaint  seems  too 
clear  to  require  much  argument.  Tlie  f  rst 
cau.ieof  action  af^instthedefcndRnt  as  a  stock, 
holder  is  an  action  on  conlracL  The  sin  years' 
Statute  of  Limitation  applies.  1  N.  Y.,  tuvra, 
Thedefendanl  is  entitled  to  contribution.  But 
fn  respect  to  tbe  action  against  defendant  as 
trustee,  this  court  held,  in  Mtreh.  Bk.  v.  Bliu. 
83  N.  Y.  412,  that  the  three  years'  8utute  of 
109  U.S. 


Limitations  applied  under  the  following  pro- 
vision of  the  Code:  'An  action  upon  a  ^tuto 
for  a  penalty  or  forfeiture  when  the  action  la 

given  to  tbe  party  a{rgrieved.' " 

This  decision  is  upon  the  precise  point  of  Ihe 
controversy  in  this  case.  It  declares  that  tlie 
liability  such  as  Uiat  which  tbe  plaintilTs  in  this 
action  seek  to  enforce  is  one  arising  upon  con- 
tract, and  is  not  in  the  nature  of-  a  penalty. 
This  decision  has  never  been  modified  or  over- 
ruled by  the  Court  of  Appeals  of  New  York. 

We  think  this  Is  a  case  wbere  the  consliuc- 
tlon  of  the  state  court  is  entitled  to  great  if  not 
conclusive  weiebt  with  us.  It  is  tiie  settled  con- 
struction of  a  law  of  the  Slate  upon  which  the 
rights  and  linbihties  of  a  lar^  number  of  its 
citizens  must  depend.  If  the  liability  of  a  stock- 
holder under  section  lOarises  upon  com  met,  the 
six  years'  limitation  applies  to  it;  if  the  liability 
Is  In  the  nature  of  a  penalty,  the  three  years' 
limitation  applies.  It  is  clear  tliat  confiision 
and  uncertainty  would  result  should  the  State 
and  Federal  Courts  place  different  constructions 
on  tbe  section.  Such  a  result  ought,  if  possi- 
ble, to  be  avoided. 

It  is  true  that  this  decision  was  made  after 
tbe  defendant  had  become  a  stockholder  io  tlie 
Pensacola  Lumlter  Company,  but  there  had  ,___, 
been  no  previous  contrary  decision.  As  said  hy  1>""1 
tills  court  in  Burgeti  v.  Seligman  [ante,  339], 
"Even  in  such  ca-ies,  for  the  snkeofharmonv 
and  lo  avoid  confusion,  tbe  Federal  Courts  will 
lean  towards  an  agreement  of  views  with  the 
state  courts,  if  the  question  seems  to  them  bal- 
anced with  doubt." 

If  this  werea  case  arisingin  the  State  of  New 
York  we  should  therefore  follow  the  construc- 
tion put  upon  Ihe  statute  by  the  courts  of  tliat 
Slate.  The  circumstance  that  the  case  comes 
here  from  Ihe  State  of  Florida  should  not  leave 
the  statute  open  to  a  different  construction.  It 
would  be  an  anomaly  for  this  court  to  pu*  one 
intcrpretntion  on  the  statute  in  a  ca<(e  ansin";  in 
New  York  and  a  ditTerent  interpretation  m  a 
case  arising  in  Florida.  Our  conclusion,  there- 
fore, is  that  this  action  was  not  brought  to  en- 
force a  liability  in  tbe  nature  of  a  penalty. 

Tbe  riglit  of  the  plaintiffs  to  sue  upon  this  lia- 
bility in  any  court  havinj;  jurisdiction  of  the 
subject-malterand  the  parties  is, therefore, clear. 
Dennick  r.  S,  A  Co.,  103  U.  S.,  11  [XXVL, 
4301. 

The  next  contention  of  the  defendant  is  that 
the  recovery  of  a  jud^ncnt  against  the  com- 
pany in  the  State  of  New  York  on  the  debt  due 
the  plaintilTs,  and  tlie  Issue  of  an  execution 
thereon,  returned  unsatisfied,  Is  a  necessary 
condition  to  the  liability  of  Ihe  defendant;  and 
as  the  declaration  only  avers  the  rccoveiy  of  a 
JudgmentintheState  of  Florida  it  is  insufficient. 

It  appears  from  the  decl.iralion  [hat,  before 
tbe  year  allowed  by  sectioo24  of  Ihe  statute,  for 
bringing  suits  against  the  company  on  the  debts 
due  the  plaintiffs  had  expired,  tbe  company  had 
been  adjudicated  a  bankrupt  by  the  District 
Court  of  the  United  Stales  for  the  Southern  Dis- 
trict of  New  York;  Ihatalliti  property  had  been 
sold  and  the  proceeds  thereof  were  insurecienl 
to  pay  thccostsand  expenses  of  the  bankruptcy 
proceedings. 

AHhou^  it  baa  been  held  b^the^ourtot 
Appeals  in  tbe  cr'"     -  —     ■ 
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r8801  ConslderttloD,  yet  the  same  court,  in  the  caae  of 
Sh^ington  r.  novdana,  58  N.  T.,  871,  held 
that  In  an  action  brought  to  diarge  a  defendant 
■■  Blockholder  in  a  company  organijied  ander 
th«  Mine  law,  an  ad^di^UtKi inbaakruptcy  of 
the  Gompaay  excnaed  a  compliance  with  the 
condition,  irtilch  required  a  niit  to  be  brought 
agaiDit  the  company  within  a  Tear  after  the  ma- 
turity of  the  debt  and  a  Juogment  to  be  re- 
coTHod  and  an  execution  to  be  iMued  thereon 


ooncluaive  of  the  queation  imder  conriderstion. 
The  object  of  section  24  was  to  compel  tlie 
creditor  to  exhaust  the  aateU  of  the  company 
before  aeekiiig  to  enforce  the  liability  of  the 
stockholder,  when  the  declaratJcm  ahowa  that 
tbi*  was  done,  and  that  a  literal  performance  of 
the  condltios  would  hare  been  Tain  and  fruit- 
less, the  perf onnance  of  the  condition  may  well 
be  held  to  have  been  excused. 

LasUy,  It  Ii  objected  that  the  declaration  sots 
out  a  case  which  should  have  been  prosecuted 
In  eauity  and  not  at  law.  There  li  no  ground 
for  tnis  oblection  to  rest  on.  In  the  cases  of 
Faiard  T.  BaUeg.  30  WaU.,0»  [87  ^.a^XXII., 
8761,Biid  7brTyT.7^i(i>M»,99U.S..lH [XXIII.. 
687|,  to  which  we  are  referred  In  its  eupport,tbe 
liability  of  the  stockholders  was  In  proportitm 
to  tiie  stock  held  by  them.  Bach  stockholder 
was,  therefore,  only  liable  for  his  proportion  of 
his  debts.  This  proportion  could  onlvlw  as- 
certained upon  an  account  of  the  dehta  and 
stock,  and  aprornfadistritration  of  Iheiadeb^ 
edueas  anion^  the  several  stockholden.  This, 
the  court  held,  could  only  be  done  by  a  suit  in 
equity, 

But,  in  this  caM  the  statute  makea  every 
stockholder  individually  liable  for  the  debts  of 
the  company  for  an  amount  equal  to  the  amount 
of  hU  stock.  This  Uabllity  Is  fixed  and  does 
not  depend  on  the  liability  of  other  Hockhold- 
ers.  There  is  no  necessity  for  bringing  in  other 
stockholders  or  credtton.  Any  creditor  who 
has  recovered  judgment  agiUnst  the  company 
and  sued  out  an  execution  thereon,  which  has 
been  returned  unsatisfied,  may  sue  any  stock- 
holder, and  no  other  creditor  can.  Such  actions 
are  maintained  witiiout  objection  in  the  court* 
of  New  York  under  section  10  of  the  statute  re- 
lied on  lu  this  case.  Bh^iiyjUm  v.  Jlowland 
((upro);  Wila  v.  Buydam.  H  K.  T.,  ITS;  Han- 

,__-,ri#T.  /)riy«r,  89N.Y.,8M;  Batik y.Bliu.lA-, 

[8B1]  g3Q 

We  have  coniiidered  all  the  objections  msde 

to  the  declaratioa.  In  ouropioir    ..,.-— 

are  well  founded. 

Our  condition  m,  l&er^ore,  that  the  dtdara- 
Ctim  vxu  nffltient,  wnd  it  ttAlMM  that  thtiudg- 
mttU  of  tilt  Circuit  Chart  dtelaring  it  intaffident 
muitM  meried,andtheBmueTamandedJirfiir- 
tiier  proetttUnf/i  in  eor^ormitt  mth  thitipiMon. 


Tbecaseof  .Mn  I.Adatnittal.,w.Adna  0. 
0'nn,No  122,iB  in  all  respects  gimilar  to  the  case 
just  decided,  nnd  was  itibmilted  on  the  same 
arjcumciita  and  briefs.  TAtjudsmertt  in  that  etut 
miiit,  thertfort,  U  rtttrted,  and  Oie  eau*t  rtntand- 
tdU>  thx  Circuit  Court /or  furtlttr  prvetedingt, 
>70 
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0ea  &  CI,  B^orter^  ad.,  m-MBJ 

Atm^M  M  emfroel 
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TN  ERROR  to  the  Circuit  Court  of  the  Dulled 
J.  Stateaforthe  Eastern  Dlsttlctof  HiaeonrL 

The  history  and  tacts  of  the  case  appear  In 
the  ofHiitoQ  at  the  court 

Mmr*.  Jn«.  O.  WUllmwa  and  Jno.  B. 
AMsmoA,  torplalntift  In  error. 


JHV.d 


Eorplaintift  In 
ROuadUr, 


Mr.  AsMMHKs-landdivered  theopinitttof 
the  court: 

This  action  was  brought  bv  Btruble,  the  d» 
fendaot  in  error,  to  recover  aamages  for  an  al- 
leged breach  of  «  written  contract  entered  into 
betwem  him  and  the  Tene  Haute  and  Indlan- 
~  t)ad  Company.  A  verdict  and 

rendered  in  favor  of  plaint 

the  sum  of  $10,440.  The  defendant  moved  for 
a  new  trial  and  in  arrest  of  Judgment,  and  botb 
motions  having  been  denied,  the  case  has  been 
bought  here  for  review. 

By  the  contract  is  Question,  StmUe  obligated 
bimaelf  to  build  and  Keep  In  good  order  on  hi* 
leased  grounds.  In  East  8L  Loula,  Illinoli,  all 
necessary  slodi  yards  and  feeding  pena  suitable 
for  the  receptioo,  feeding,  hoiidung,  toeding 
and  unloading  of  Hve  slock  which  nd^t  be 
shipped  or  tranncBted  over  the  Terre  Haute 
and  lodlanapolie  Bailroad  toand  from  East  St. 
Louis;  to  receive  and  unload  all  live  sto^  over 
that  road;  to  collect  all  treosht  and  diarcea  oa 
lyorTtaan- 
leva  eo  collected;  lo  order 
from  the  proper  agent  ol  the  Oompanj  aO  Gu» 
necessary  for  the  transportation  of  five  stock 

from  East  8t  Louis;  to  load  In  a  properm 

■  ■'   I  from  thai 


safe  and  prompt  loading  of  all  such  live  stock 
for  transportation  over  that  road. 

The  Company,  In  consideration  of  the  per- 
formance by  Btruble  of  the  stipulation  of  tbe 
contract,  agreed  to  build  all  necessary  loadinc 
chutes  lor  Che  use  of  the  Company  connected 
with  said  yards;  to  send  all  live  WiA.  coming 
to  East  StLouis  over  ItaioadtoStnible'ByanK 
,-,  lot  0.8. 
D,B,i..ab,LiOOl5lC 
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except  audi  u  nw;  be  ipedallj  ordered  other- 
[SaSI  wise  hj  alilppen  or  owners;  to  psv  bim  fifty 
cents  per  loan  tor  til  stock  received  b;  bim  over 
ibe  road  ud  unlotided  lu  his  Ytrdi,  and  two 
dollars  for  each  and  ever;  car  of  live  stock  load- 
ed by  btm  to  be  transported  by  tbe  Companr 
from  East  St.  Louii;  and  to  give  bim  tbe  load- 
ing of  all  live  slock  wbicb  may  be  Iruuported 
over  its  mod  from  that  city. 

Struble's  vardt  were  completed  and  opened 
for  buducsslQ  December,  ISiO.  From  that  date 
until  some  time  In  Octotier,  1678,  all  livestock 
coming  to  East  St.  Louis  over  dcfendant't  line 
was  nnlmded  at  those  yards,  and  live  Mock 
ahipped  over  that  road  from  that  city  was  loaded 
by  Slruble.  Early,  however,  in  the  fall  of  1873 
tbe  National  Stock  Tarda  were  completed  and 
opened  for  budness.  They  were  Jnit  outside  of 
the  corporate  llmlla  of  Eut  St.  Louis,  and  near 
detendanfa  road. 

TbenlaintlB  claimed  (hat  up  to  October,1873, 
be  nerfonned  all  the  conditions  of  the  contract, 
ana  was  nttij,  willing  and  able  to  comply 
with  It  in  all  respecu,  until  it  should,  by  luown 
terms,  be  termlDstcd:  but  tbot  be  was  prevented 
by  defendant  after  that  date  from  fully  exi 


of  error,  but  we  sball  notice  only  such  na  are 
relied  on  in  argument.  Tbey  seem  to  embrace 
every  esseotlBl  question  in  tbe  case. 

1.  It  is  claimed  tliat  the  court  below  erred  lu 
admittlngevidenceoSeredbyiliepIsiiitllf.  Tbe 

apectli  cation  ui 

aalotbenumbt 

and  taken  by  tbe  defendnDt  from  the  National 
Stock  Tarda  between  AuguBtl, 1374,  and  April 
1, 1880.  Tbe  contention  of  plaintiff  waa  that, 
within  the  meaning  of  the  c<mtract,  be  waa  en- 
titled to  load  those  cars,  and  recover  iberefor 
from  the  defendant  the  price  fixed  In  the  con- 
tract for  such  services;  thia,  upon  tbe  alleged 
ground  that  that  stock  bad  not  been  specially 
ordered  by  shippers  or  owners  to  the  Nation^ 
Stock  Tarda,  and  could  have  been  directed  by 
the  defendant  to  Struble's  yarda  had  it  made 
any  or  proper  effort  to  do  so.  In  this  view  tbe 
evidence  objected  to  waa  competent,  aa  fumlah- 
ing  a  baaia  to  estimate  the  damages  which 
[384]  pi^ntlff  suatalDcd  by  reason  of  tbe  breach  of 
the  contract,  if  such  hreach  was  established  by 
the  evidence. 

a.  Tbecourt.amongolberlbinga.taldto  tbe 
Jury  tbat  In  delermining  tbe  quantity  of 
that  would  probably  have  lieen  shipped  from 
the  plaintifl^s  yards,  tbev  should  [ncluda  only 
sucb  as  the  jury  belie vetl  would  have  been  poe- 
■ible  for  the  defendant  to  direct  to  those  yards. 
In  the  tame  connection  the  court  said:  "Tbe 
juTT  in  conaidering  tbe  meaning  of  tbe  words 
'all  live  stock  which  may  b«  traDsported  over 
tbe  said  railroad  from  Last  St.  Louis,'  found 
in  tbe  last  clause  of  tbe  contract  sued  on,  must 
determine  from  all  tlie  evidence  l>erore  tbcm 
what  slock  is  Included.  The  words  evidently 
apply  to  such  stock  as  in  the  ordinary  course 
of  the  defendant's  buslneas  ibould  be  shipped 
from  that  point  over  their  line  of  rallrood.  " 
applies  to  all  such  stock  whether  loaded 
i)lainiIII'B  yarda  or  some  other  yards  used  for 
loading  stock    so   ship]     *       '  ~     ■       ' 

gcsted,it  sbuuldbe  appi  _.  _   ., __ 

It  waa  possible  for  defendant  to  hare  loaded  by 
109  U.  & 


plaintiff,  Itdoeanotqiply  toato^  thaownet 
or  shipper  of  which  directed  the  loading  to  b» 
doM  1^  tome  peraoa  otiicrthan  the  ptalntllT 
and  over  tbe  loading  of  which  defendant  hod 
""  control." 

IVe  are  of  opinion  that  there  was  no  error  In 
these  Instmctiona.  Tbe  contiact  contemplated, 
upon  the  part  of  Slruble,  all  the  preparation* 
necessary  In  and  about  hb  yards  to  meet  the  ne- 
cessities of  the  Company'a  business  In  the  trans- 
-  irtatlon  of  live  Block;  sod  upon  the  part  of  tbe 

tmpany  that  it  would  do  all  It  could.  In  the 
absence  of  spedal  orders  from  shippen,  t^ 
brinj;  live  stock  to  plaintifTa yarda,  to  be  by  bim 
loaded  in  can  for  trsnaportation  over  defend- 
ant's road.  Such  was,  in  substance,  tbe  direc- 
tion given  to  the  jury.  Tbe  court  oould  not, 
under  any  reasonable  Interpretation  ol  thecon- 
tract,  have  said  less  than  it  did. 

S.  Itlsasstgned  forerior  that  the  oourtover- 
rulcd  defendant'a  motion  for  a  new  trial.  A 
large  put  of  the  printed  argtmient  on  belialt  of 
delendant  is  devoted  to  a  discussion  of  tbe 
grounds  assigned  In  support  of  the  motion  for 
a  new  trial.  But  the  action  of  tbe  court  below  [386] 
in  refusing  a  new  trial  ia  uot  subject  (o  review 
here.  This  bos  long  l>een  settled  by  the  decialona 
of  tbU  court.  KIt.Co.t.  PMof.  100  U.  S. , 
S4[XXV.,031]i£.Cb.v.  jreAinifSranto,60C]. 

Ti»  JtHbftMnl  wtutt  b§  ^ffiru^KL  it  i*  to  ar- 
dtrtd. 

True  oopf.    T«t ; 

Jaui«aIl.lieK«Diier,  Clerk,  Sup.  Court,  D.B. 


ABRAHAH  B.  HILLBR.  Ap^, 

■. 
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Argutd  ir<n.  S,  1SS3.       Jkcided  Sot.  K,  ISSS. 

APPEALfrom  the  CSrcuIt  Court  of  the  United 
States  for  tbe  Southern  Dii^trlct  of  New 


VoiiUunaa  v.  Wuhlnilon,  SS  D.  &,  XVII.,  U. 
Savlgablt  v>aUr»:  unat  an  In  l?i«  UniUd  Stattt; 

I _....i..i._.i — . 1  hitihuiiin.    SeeaMs  to 

B.,  XXJLTwI' 
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BUTRKMB  COUBT  OF  THZ  DBITSD  StaTSB. 


Oct.  Tkkk, 


The  IitsloT7  and  facta  of  the  case  appear  in 
tlie  opinion  of  tlie  couTt 

Afr.  Willl«,m  H.  Amonx.  for  appellant: 

llie  Bpecinl  Injury  to  com  plain  nut's  business 
resiiliinp  from  Ibe  construction  of  this  bridge, 
;:ivcs  liira  a  stnndini;  io  a  court  of  equitv  to 
liBve  the  work  enjoined  and  declared  lo  be  a 
nuisance. 

I'll.  T.  Wheding  Bridga  0>.,  13  How.,  B64; 
eUtU  T.  Dime,  A  Jones. X.  (N.  C),  107;  U.  8. 
\.  Jfeai  Bedford  Bridge,!  Wood.&M.,401;ifi»« 
V.  mia,  4  Mau.  &  8.,  101;  Atty-Otn.  v.  Bit- 
miiigham,  4  Kay  ft  J.,  628;  BroadbmU  y.  Imp. 

■       -..TDoO-.M.  &a.,436. 


a  private  nuisance,  he  having  suffered  to  tliat 
extent  beyond  tlie  rest  of  the  community,  and 
he  mav  mainiain  an  actioa  on  the  case  for  such 
special  damage  as  if  it  were  a  private  nuisunce, 
Ang.  Tide-WBt.,119;  Carm  '■  BrooJa,  1  HiU 
■{S.  C).  306;  Qeor-ietouin  v,  CbnaJ  Co..  13  Pet. 
SI;  Smith  T.  BoiUm.  7  Cush.,  254:  Gaming \. 
Lmrerre,  6  Johns.  Ch..  439;  Speneer  t.  Loti.  A 
Bir.  It.  B.  Co.,  1  Eng.  Can.  ft  R  B,  Caa.,  159; 
Sampton  t.  SmiVi,  8  Sim.,  273;  Lrmnng  v. 
/feti'yi.  4  Wend..  1;  Res.  v.  Great  N.  Ry.  Co., 
14  Ad.  &  E.  (N.  S.),  25;  E.  A  ir.  Iiul.  Dock* 


Chamberlain  v.  Wett  End  Ry.  Co.,  2  Best  &  S., 
■617;  Senior t.  Met. Ry.  &,,S2]:^  J.Ejich..220; 
fameron  v.  Cliaring  Croti  Rt/..  19  C.  B.  (N. 
S.),  764;  a  Story,  Eq„  mc.  926. 

As  matter  of  fact,  the  bridge,  as  oonntmcled, 
does  "obstruct  tlie  Ei'ce  snd  common  navigation 
ot  the  East  River."  which  Is  forbidilen  by  the 
laws  of  the  Stateof  NewTork.  and  it  does  "ob- 
struct, impair  and  injuriously  modify  the  nav- 
igation of  the  river,"  which  u  forbidden  by  the 
Act  of  Congress. 

The  people  have  theyuf  pvblievm  to  all  navi- 
gable waters  and  public  porta,  which  right  is  par- 
umount  to  all  others. 

Ex  parte  JentUngt,  6  Cow.,  686;  Cat  v.  State, 
8  Blackf„193;  Aug.  Tide-Wat.,  8&-83;  Hogg 
V.  Canal  Co.,  6  Ohio,  410;  Atty-Gen.  v.  Pat.  & 
Ibid.  Riv.  B.  S.  Co.,  9  N.  J.  Eq„  526;  SiUiman 
T.  Trov  Bridge,  11  Blatchf.,  283;  Jftx  v.  Oroi- 
«n*r,2Htnrk.511;  jtfaifwo/  Coldiatert. Brooke, 
1  Q.  B..  839;  Blanekard  v.  W.  U.  Tel.  Co..  60 
N.  Y..  618;  Pbtl  v.  Munn,  4  N.  J.  L.  (1  South.). 
•1;  I'a.  V.  Wiedittg  Bridge.  18  How..  668. 

Anv  law  Ibat  affecla  public  rights  is  to  be 
■Iviclly  construed  against  the  grantee  and  in 
favor  of  the  public 

Uridg*  Co.  v.  y/c*oft«n  Co..  18  N.  J.  Eq.  (2 
Bens,).  84;  8.  C.  affirmed.  13N.  J.  Eq.  (2  Beaa.), 
COS;  Dwar.  Sut.,  688  702,  and  cases  cited. 

Kotliing  nn.sscs  by  legislative  grant  unless  it 
is  contained  in  exprer.a  words. 

Can  of  Minei,  Plowd..  810-330;  Rogal  Fiih- 
enVf  o/Mc  Bantu,  Duvies.  149;  Caieof  Cutltmu, 
Havles,  45;  Kingv.  Capper,  B  Price,  268;  Slour- 
inilijeCan.  v.  WA«I«jf,  2  B.  ft  Ad.,792;  Leedi 
Call.  T.  Jlvetier,  1  Bom.  &  C,  424;  Dock  Co.  v. 
I/i.VareIie.  8  Barn.  &Q.,i2:Zj/l*trav.  Cl'arle*- 
ti-n.  1  Bay.  882;  Wilkineon  .v.  IMani.  %  Pet.. 
(157, 

The  authority  Given  by  the  Act  of  Congress 
to  the  Secretary  of  War  In  this  case  was  onljr 
prima  fade,  not  Irrevocable  and  absolute.  His 
l>ower  was  umilar  to  the  power  of  the  Commla- 
•Tit 


sioner  of  Fttents  to  tene  patents,  which  givea 
the  patentee  xprimafade,  but  not  irrevocabia 
riglit. 

lieekendorfgr  v.  Piiber.  82  U.  8- .  847  (XXIH. . 
719);  see,  also.  Smith  v.  Bhaw,  12  Johns.,  267; 
Ec  parte  Lange,  18  Wall.,  163  fflS  U.  8.,  XXI., 
872);  Chnstie  v.  Unain,  11  Ad.  4  E.,B73;  Mould- 
env.  SmiOi,  14Q.  B,.841. 

Confess  cannot,  refer  the  detennlnatlon  of 
the  question  whether  the  bridge  conforms  to 
law,  lo  the  decision  ot  the  Executive,  becausa 
it  Involves  a  judicial  determination. 

See,  Marbary  v.  Maditm,  1  Cranch.  187. 

This  court  Is  not  bound  by  executive  acts, 
which  turn  upon  the  construction  of  laws. 

Decatur  v.  PaiUdins,  14  Pet..  497. 

The  authority  conferred  on  the  Secretarv  of 
War  could  not  be  delegated, and  the  notice  given 
waa  not  legaL  It  was  not  in  compliance  with 
the  Act 

/{/onT.  Jm>nu,S6Wend..435;  Boardef&- 

te  V.  Saekrider,  36  N.  T..  164. 

Mtun.  Joaapli  H.  Clioa,t«,  Wn.  K.  £▼• 

rta  end  C.  F.  Smithmaj/d,  for  appellee: 

The  right  of  the  plnintilT  to  mainUiin  the  suit 
at  all  depends  upon  bis  special  damage.  For 
the  nile  is.  tliat  no  one  can  maintain  a  privnte 
action  for  a  public  nuisance,  unless  he  susinius 
a  Hpecial  damage  therefrom  different  from  that 
sustained  by  the  rest  of  the  public. 

Wood,  Nuis. .  655;  Laniing  v,  Biuth,  8  Cow.. 
162;  Fierce  v.  Dart,  7  Cow..  609;  Dougherty  v. 
Bunting,  1  Sandf.,  I;  Bridge  Co.  t.  Smit/i,  30 
N.  Y..  44. 

The  defcndsnta  having  the  authority  of  Con- 
gress and  the  State  Legislature  for  tbe  construc- 
tion of  the  bridge,  it  is  a  legal  structure. 

Trant.  Ca.  v.  CHcago,  99  U.  S..  685  {XXV., 
836);  F/umix  r.  Comr.,  12  How.  Pr.,  1;  ftwpii 
V.  Oat-Light  Co.,  e4Bai'b.,  66;  Clinton  Bridge 
aMe.l0Wall.,465(77U.8.,XIX..969);H^«iiny 
BHdgeCa»e{Fa.,y.Bg.Co.\\Z\loyt.,5\B;Bridg» 
Co.  V.  U.  S.,  105  U.  S.,  470(XXVI.,  1143);  Oil- 
man V,  Phila.,  3  Wall.,  718  (70  U.  B..  XVIII., 
90);  Huie  v.  fftowr.  IB  Fed.  R,  292;  Eeeanaba 
Co.  f.  Chicago  (ante,  442);  FemU  v.  KeUy,  76 
N.  Y.,475. 


Mr.  Jvttiei  FlaU  delivered  the  opinion  of    |38t] 
the  court: 

This  suit  was  commenced  In  May,  1876,  to 
restrain  (he  erection  of  tbe  suspension  bridge, 
then  under  conalniction,  over  East  River,  in 
the  Stale  of  New  York,  betweeo  the  Cliies  of 
New  York  and  Brooklvn.at  tbe  heifibt  of  135  fw* 
above  the  river  at  high  water  mark,  which  wai 
the  proposed  elevation  of  the  Btnii  ture.  As  tlie 
bridge  haasincel>een  completed,  if  the  plaintiff 
can  make  good  his  contention  and  eslnbli.tli  t lint 
when  he  filed  his  bill  he  waa  enlilled  to  Ibe  re- 
lief prayed,  he  Aiay  claim  tliat  the  bridge  shnll 
be  raised  to  a  greater  elevaliou  or  be  entirely 
abated.  He  la  the  leasee  of  certain  warcbnu$ea 
on  the  banks  of  the  river  above  the  point  of  Uie 
proposed  crossing  of  the  bridge,  and  be  Elates 
that  he  brings  the  suit  on  behalf  of  biimielf  and 
of  all  others  similarly  situated.  No  one.  bow- 
ever,  baa  united  with  bim  in  lis  prosecution. 
He  atnnds  alone  as  complainant  and  alleges 
that  the  bridge,  it  erected  as  projected  and  in- 
tended to  the  height  designated, would  be  built 
without  lawful  power  and  authority;  that  tt 
would  be  a  nolsaoce,  and  obstruct,  Impair  and 


ib.Google 
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aod  might  aertoiwly  and  pi      _  _  .      

commerce  of  the  Fort  of  New  Tork;  that 
merchant  TeeseU  from  (he  New  England  Btatea 
and  British  Provincea,  and  from  ports  MUtb  of 
New  York,  and  Tecseli  engaged  In  foreign  com- 
merce, peas  and  repasa  on  the  river  the  intended 
location  of  the  bridge;  ttiat  the  meats  of  alnrge 
proportlan  of  theae  Teaaela  exceed  18S  feet  in 
iidgbt;  and  that  tlie  expenae  to  them  of  atrik- 
iDg  parts  of  their  masts  in  pairing  under  the 
bndge,  If  hunt  as  propoaed,  ^th  the  detenUon 
and  additional  towage  rendered  necessaiy, 
would  be  80  great  as  to  destroj  his  warehouse 
busluess  and  fie  a  private  and  Irreparable  injurr 
to  him,  for  which  an  action  at  law  would  afford 
no  ad«]uBte  redress.  He  accordinglj  prajs  an 
adjudication  of  the  court  upon  the  cnaractCT 
and  effect  of  the  proposed  bridge  In  conformity 
with  these  ■llegailons,  and  an  Injunction  re- 
Btraining  the  further  prosecution  of  the  work 
of  building  It  at  the  height  of  ISS  feet  above 


the  navigation  of  the  river. 

The  court  below  did  notfnd  in  tbeallega- 
C39S]  ^^^^  (*'  ^  possthle  loss  to  the  plaintiff  In  his 
warehouaehurine.'U,  or  In  the  proofs  offered  to 
sustain  them,  sufficient  ground  to  restrain  the 
completion  of  the  work.  It  dismissed  hiscom- 
plaint  as  being  without  substantial  merit. 

Wo  approve  of  its  action  and  decree.  The 
erection  of  the  bridge  at  the  elevation  proposed 
was  authorized  hy  Uie  action  of  both  the  State 
and  Federal  Govemmeots.  It  would,  Uwrefore, 
when  completed,  be  a  lawful  structure.  If, 
as  now  completea,  It  obstructs  In  any  respect  the 
navigation  of  the  river,  It  does  so  merely  to  an 
extent  permitted  by  the  only  authorities  which 
could  act  upon  the  subject.  And  the  injury 
then  apprehended  and  alleged  by  the  plaintiff 
and  now  sustained.  Is  only  such  as  Is  common 
to  all  persons  engaged  In  commerce  on  the  river 
and  doing  business  on  its  banks  and,  tliercfore, 
not  the  subject  of  judicial  cognizance.  These 
conctusloDB  will  clenrly  appear  by  a  reference  to 
the  legislation  under  whicn  the  work  was  com- 
ineuc^  and  prosecuted. 

On  the  1  Glh  of  April,  1867,  the  Legislature  of 
New  York  passed  an  Act  creating  a  corporation 
by  the  name  of  the  New  York  Bridge  Com- 
ISS61  P"'j'>fo''thepi]rposeof  constructing  and  main- 
'  '    tainmg  a  permanent  bridre  over  East  River, 

between  theCities  of  New  York  and  Brooklvn. 
Laws  of  1S67,  cb.  399.  The  Act,  among  oilier 
things,  authorized  the  corporation  to  acquire 
and  Dold  so  much  real  estate  as  might  be  nec- 
essaiy  for  the  site  of  the  bridge,  and  of  all  piers, 
abutments,  walls,  toll  homos  and  other  struct- 
ures proper  to  It,  and  for  the  opening  of  suita- 
ble aveouea  of  approach,  hut  no  land  under 
water  bcyoud  the  pier  lines  established  by  law. 
It  declared  tbst  the  bridge  at  tbe  middle  of  the 
river  should  not  be  at  a  less  elevation  than  180 
feet  above  high  tide  and  should  not  be  so  con- 
sCmctcd OS  to  obstruct  "the  free  and  common 
navigation  of  the  river;"  that  It  should  not  ob- 
struct any  street  It  might  cross,  but  span  such 
street  by  an  arch  or  suspended  platform  of  suit- 
able height  to  afford  passage  under  It  for  all  pui^ 
poses  of  public  tmvel  and  transportation ;  and 
that  no  street  running  on  a  line  of  the  bridge 
ahouldbe  closed  without  full  compensation  to  I 
IM  L'.  8.  U.  B.,  Book  27. 


mlnatton  of  the  bridge. 

On  (he  mth  of  Februair,  1868,  the  Le^Otr 
ttm  passed  an  Act  amcnd&g  the  Act  of  Incor- 
poration and  providing  for  the  representation 
of  the  two  Cities  of  New  York  and  BrooklTnin 
the  board  of  diroctota  of  tbe  bridge  company, 
and  directing  that  tiie  company  should  prooeed 
witbom  delay  to  construct  the  bridge,  antbo^ 
Iring  It  tor  that  purpose  (o  tiM  and  occupy  so 
much  of  the  lands  under  the  water  of  the  riTer, 
not  exceeding  a  front  on  either  ride  of  360  feet. 


On  the  U  of  March  of  Uw  aame  year.  Con- 
gress passed  an  Act  entitled  "An  Act  to  Estab- 
Usb  a  Bridge  across  East  River  between  the 
Cities  of  Brooklyn  and  New  York,  in  the  Stats 
of  New  York  (as)  a  Post-Road."  In  It  the  Acts 
of  the  Lwlslature  of  Row  Tork  are  referred  to, 
and  the  bridge  to  be  constructed  under  them 
was  declarea  to  be  "a  lawful  structure  and 
pos^^oad  for  the  conveyance  of  the  mails  of  the 
United  Stales,"  provided  tbe  bridge  should  be 
so  constructed  and  built  as  "not  to  obstruct, 
impair  or  Injuriously  modify  the  navigation  of 
the  river."  To  secure  a  compliance  with  this 
condition,  tbe  company  was  required,  previ- 
ous to  commencing  tbe  construction  of  the 
bridge,  to  submit  to  the  Secretary  of  War  a    (387 

6 Inn  of  It,  with  a  detailed  map  of  tbe  river  at 
s  proposed  rite  and  for  the  distance  of  a  mile 
above  and  below,  exhibiting  the  depths  and  cur- 
rents of  the  stream,  logetber  with  such  other  in- 
formation as  might  lie  deemed  lequlrite  by  the 
Secretary  todetermlnewhether  the  bridge,  when 
built,  would  conform  to  the  prescribM  condi- 
tions of  the  Act,  "not  to  obstruct,  impair  or  In- 
juriously modify  the  navigaUon  of  the  river." 

The  Secretary  of  War  was  by  the  Act  au- 
thorized and  directed,  upon  recmving  tbe  plan 
and  map  and  other  informatioD  and  upon  be- 
ine  satkBed  that  a  bridge  built  on  such  a  plan 
and  St  said  locality  would  conform  to  Uiese  con- 


strictly  to  the  approved  plan  andlocatlou.  BuC 
until  Uie  Secretaiy  approved  ttie  plan  and  loca- 
tion and  notified  the  company  of  the  same  In 
writlne,  the  bridge  should  not  be  built  orcom- 
— onced. 

Soon  after  the  passage  of  this  Act,  tbe  com- 
pany had  the  required  plu  and  maps  prepared 
and  submitted  to  the  Becretarr  of  War.  It  ts 
conceded  that  in  this  respect  tneprovisions  of 
the  Act  were  complied  with,  llie  SecrOary 
then  appointed  a  coromisrion  of  engineers,  con- 
sisting of  three  olBcers  of  the  army,  two  of  tbem 
having  the  rank  of  lieutenant-colonel  of  engi- 
neers, and  the  third,  a  captain  of  engineers,  to 
examine  and  report  upon  the  propomd  bridge. 
Its  height,  strength,  plan,  location  and  practi- 
cability, the  effect  of  its  piers  and  founbllons 
and  abutments  upon  the  navigation  of  the  river 
and  the  approacnes  to  the  haxbor,  and  to  what 
extent  the  bridge  might  obstAict  or  Interrupt 
the  passage  of  vessels  and  the  free  access  to  the 
United  Stales  navy  yard  at  Brooklyn.  Thecom- 
mission  beard  all  parties  interested,  and  made 
«1S 


ib.GoogIc 


Sonoa  CovBT  or  rax  Cxrkd  a/txru. 


an  elaborate  nport  npmi  the  nliject  to  ibfl 
chief  eagtneer  of  the  United  Btatei  Army  Bt 
Washtngton,  and  through  him  the  report  wu 
■utHnittedtotheSecTBtvTOfWer.  Aina>>rity 
of  the  coinmiadon  wu  of  opinloii  that  the  height 
of  the  center  of  the  main  apan  of  the  tnridce 
above  high  vratec  ahonld  be  utcnaaed  from  180 
to  180  feet  Tbej  alao  made  varlona  recom- 
mendatlone  with  leferance  to  the  dtmendona 
and  ttrength  of  tvIoiu  parts  of  the  stnictoie. 


gaj*  or  Btajs  to  ita  main  span.  They  reported 
aa  their  conclusions: 

1.  That  there  was  no  doubt  of  the  entiM  prac- 
ticability of  the  structure  nor  of  lie  etablllty 
when  completed. 

9.  That  no  wndble  effect  would  be  produced 
by  thepler  or  towei  foundations  and  aoutmenla 
upon  the  naTJgalion  of  tbe  river,  nor  upon  the 
approaches  to  the  harbor  of  New  York. 

a.  Tliatlhebridgewouldnotofferany  Impor- 
tant impediment  to  the  free  access  of  naval  vea- 
■els  to  the  United  States  nary  yard  at  Brook- 
lyn, nor  any  obstruction  or  inloTuptlon  to  the 
passage  of  merchant  TSSseU  nnder  It,  further 
than  requiring  the  larger  clan  of  ihipa  to  send 
down  or  house  thdr  royals,  and  in  some  cases 
their  top-gallant  masts. 

4.  That  the  bridn,  as  protected,  wonld  oon- 
form  to  the  prescribed  conditions  of  the  Act  of 
Congress  relating  to  It,  unless  It  be  decided  that 
the  words  "  otMtroct  or  impair  "  Implied  that  It 
should  not  oecrasitste  any  such  preparsUon  for 
passing  It,  on  the  part  of  Tcesela  of  the  larger 
class,  as  Is  Involvedln  bousing  or  sending  down 
of  tc^galiant,  roysl  or  ■ky-aoil  maats. 

On  the  lath  of  June,  1869,  the  Secretary  of 
War  approved  the  report  of  the  commiasioa 
with  the  views  and  recommendatioiiB  It  con- 
tained, provided  that  the  height  of  the  center  of 


of  the  spring  Udea,  and  that  the  structure  should 
conform  in  all  other  reqwcta  to  the  conditions 
recommended  by  the  commission.  The  Becre- 
Ian  also  dinct«d  the  chief  of  engineeis  tofur- 
Bun  the  bridge  company  with  a  copy  of  the  Act 
of  Congress  eslablidilng  the  bridge,  a  copy  of 
the  report  of  the  coraiussion  and  of  his  own 
r^ort,  and  to  noH^  the  company  that  the  span 
and  location  of  the  oridge  were  approved,  sub- 
Jea  to  the  conditions  mentioned. 

This  action  of  the  Secretary  was  Indorsed  on 
tbe  report.  In  accordance  with  his  direction, 
tbe  chief  engineer  notified  the  company  of  the 
^>proval  of  the  Secretary  and  of  the  conditions 
which  accompanied  It  Upon  recelTlng  the  noU- 
flcatlon,  tbe  company  commenced  the  construc- 
tion of  the  bridge  and  prosecuted  the  same  undl 
the  year  187S,  when  the  Legislature  of  tbe  State 

i  an  Act  dissolving  ue  company  and  de- 

\g  the  bridge  to  be  a  public  work  of  the 


ta  thH  Act  wen  oompliod  with  and  that  the 
management  of  the  work  was  devolved  upon 
trustees  to  be  appointed  by  tbe  two  dtiea. 
When  this  suit  was  commenced,  tbe  work  had 
progressed  so  far  that  the  towers  and  anchorages 
on  tioth  sides  of  the  river  bad  been  completed 
and  upwards  of  (6,000,000  had  been  expended; 


la  already  said,  since  that  time  the  bridn 
len  completed  and  opened  to  the  public 


to  its  character  and  effect  up- 
on the  navigation  of  the  river,  and  that  it  waa 
still  open  to  him  to  show  that,  ff  constructed  aa 
*  ''  "  "  "  ■  an  obstruction  to  such 
though  Bttdi  Mtprovai 
1  "^-- CSmgroa- 

ilsapprel 
of  the  Act  By  subi^llng  tbe  n 


'opoeed,  it  would  be  an  obstruction 
ingatioo,  aa  fully  as   ~       ~ 

Inotgl 

iecretar: 

}  tbe  BecreCtuy,  Congress  did  nol  abdlcata 


had  not  been  had.    It  Is  anrued 
el^U 

P'   '  g, 
til 


to  the  action  of 

in  its  character. 

a  misapprehension  of 


should  be  deemed  a  lawful  structure,  and  on- 
ployed  the  Secretary  of  Wax  as  an  agent  to  as- 
certain that  fact  HaTing  power  to  r^ulala 
comoierce  with  foreign  Nations  and  among  the 
several  States,  and  navI|Mion  being  a  btaacli 
otthat  oommNce,  it  has  the  control  of  aQ  navi- 
gable waters  between  the  Stales,  oi 


aeces^rily  paramount  and  conclusive.  It  may, 
i_  J. — . . j--> u. -.„..._  ^  j^  conai- 

— TheiKbt  shall 

I  deemed  such  an  obstruction;  and,  in  the 
latter  case,  make  Its  dedaradon  take  effect  when 
those  conditions  an  complied  with.  The  Act 
In  question,  in  requiring  the  approval  of  Che 
Secretary  befoie  the  construction  of  tbe  bridge 
was  permitted,  was  not  essentially  different 
from  a  great  mass  of  legt^tion  directing  ccr- 


partlcularfoifonnallon.  Tbe  execalloo  of  a  vast 
number  of  measures  authorized  by  Congress, 
and  carried  out  under  the  directlcHi  of  beads  of 
deparlmeats,  would  be  defeated  If  such  wers 


The  eTDdency  of  an  Act  as  a  dec- 
:  from  Congress,  but  the  aaceitalnment  of 


claration  of  legislative 


ncyof 
irill  n 


the  contingency  upon  wUch  the  Act  ahall  taka 
effect  may  be  left  to  such  agencies  as  It  may 
deslKnate.  8.  O.  t.  Oa.,  BSC. 8.,  18 [ZXUL. 
784]! 

It  is  also  objected  that  the  notice  given  by  tba 
chief  engineer  to  the  company  was  not  a  com- 
pliance with  the  requirement  that  notification 
should  be  given  by  the  SecMary;  but  then  la 
no  force  In  the  objection.  When  a  secretary  of 
the  government  is  required  to  give  information 
on  any  subject,  be  may  act  asd  generally  doea 
act,  through  officers  under  htm.  He  Is  not  ex- 
pected to  make  over  his  own  signature  all  tha 
communications  required  from  the  departmott 
of  which  be  is  the  head.  It  would  be  impn». 
ticable  for  him  to  do  so.  The  official  communi- 
cation Is  deemed  made  by  him  when  It  Is  mad» 
under  his  sanction  and  direction. 

The  bridge  being  constructed  in  acoordancv 
nith  the  legislation  of  botii  the  State  and  Fed- 
eral Oovemmenis  must  be  deemed  a  lawful 
structure.  It  cannot  after  such  legislation  be 
treated  as  apubUc  nuisance;  and  however  mucb 
lot  U.& 


ib.Google 


Maxxa  T.  Hatob,  xtc.,  or  Niw  Tobk. 


It  mKT  Interfere  Tlth  the  public  risht  of  navif 
tlon  m  tho  East  River,  and  Qierecij  ftSect  I 
proflta  or  buitnen  of  private  persoDi,  it  cannot, 
on  that  ground,  be  the  mibject  of  complaint  be- 


fore the  conrta.    The  plaintiff  b  not  depriTod 

>1  of  bla  propertT  nor  of  the  enjoyment  of  it;  tux 

doe*  he  from  tbat  cause  luffer  an;  damage  dif- 


ferent in  character  from  tbe  reat  of  the  public 
Be  allegea  that  bla  busineis  of  a  warehooM 
keeper  on  the  banka  of  the  river  above  the  bridge 
wilt  b«  In  tome  degree  leeaened  by  tbe  delav  at- 
tending the  pwaage  under  It  of  vesaeU  with  high 
maata.  The  inconvenience  and  pomlble  loea  of 
businesa  from  this  cause  an  not  diSerent  from 
that  wbicb  others  on  tbe  banks  of  tbe  river 


.„, -.-Uiterestaof  some.  A  new  channel  (rf  com- 
merce opoied,  turning  trade  Into  It  from  other 
courses,  ma;  affect  tbe  bntiueaa  and  Intereats  of 
persons  who  Uto  on  tbe  old  routes.  Anewnode 
of  tTonsportadon  ma;  render  of  little  value  old 
conveyances.  Ever;  rttilwa;  in  a  new  countn 
tnlerferes  with  the  buaincMof  Rtage  coacbea  and 
side-way  tavema;  and  It  would  not  be  moreab- 
anrd  for  tbetr  owner*  to  comf4ain  of  and  object 
to  Iia  construction  than  for  portiea on  the  banks 
of  the  East  River  to  comphiin  of  and  object  to 
the  improvement  which  connects  the  two  great 
dtlei  on  the  harbor  of  New  York. 

Several  cases  have  been  before  this  court 
Isting  to  bridges  over  navigable  waters  of  the 
United  Stales  in  which  qucMlonB  were  raised  as 
to  the  authoiitr  by  wfaldi  the  bridgea  could  be 
constructed,  tbe  extent  to  which  they  could  be 
permitted  to  obstruct  tbe  free  navigation  of  the 
waters,  and  the  right  td  nrivate  pMliea  to  Inter- 
fere with  their  construcoon  or  continuance.  In 
tbcM  cases  all  the  queetlona  presented  in  the  case 
at  bar  have  been  consldend  and  determined,  and 
what  we  beresfier  say  In  tbis  opinion  will  belit- 
tle more  than  a  oondeosation  of  what  was  there 
declared.  The  power  Tested  In  Oongresa  to  reg- 
ulate commerce  wtthtoielgnNatioiM  and  among 
the  eeveral  Stales  Indudea  the  control  of  tbe 
navlnble  waten  of  the  United  States,  sofiiras 
may  M  necesMo;  to  insure  their  free  navinUon; 
and  by  "  navimbk  waters  of  the  United  Btales" 
are  meant  sndi  as  are  navigable  In  fact,  and 
which  by  themaelvea  or  their  connection  with 
other  waters  form  a  ctmtinuoni  diaonel  forcom- 
merce  with  fordgn  countriea  or  among  tbe 

n  States.    TAt  Ihiiid  BaU.  10  Well,  667  [77  U. 

'  B.,  XIZ.,  998].  East  Riverls  such  a  navigable 
water.  It  entera  tbe  harbor  of  New  Tork  and 
connectaltwltbLonglslandBouiid.  Whatever, 
tberefore,  may  be  necesaarv  to  preserve  or  im- 
prove its  navieation  tbe  general  Qoveniment 
m»'directiaiidla  that  end  It  can  determine  what 
ahaU  and  what  aludl  not  be  deemed  an  interfer- 
ence with  or  an  obstruction  tosuch  navigation. 
In  the  Whtdint  BriJMOut  a  bridgeerecled 
over  tbe  Ohio  River  at  wheeUng,  under  an  Act 


of  (he  Legtalatureof  Viiglttia/inilchprevaited 
tbe  passage  of  steamboata  with  bl^  mmneys, 
was  adjudged  to  be  an  tmUwful  structure;  u>d 
the  court  ordered  tbat  it  should  be  raised  so  aa 
to  afford  a  free  passue  to  (be  steamers,  or  Uiat 
some  other  plan  should  be  adopted  by  a  day  des- 
ignated wbfeb  would  relieve  tbe  navIgaUon  from 
ue  obstruction,  or  that  tbe  bridge  should  be 
abated.  CongnsstheTenpoDlnldferedanddo- 
IMO.S. 


then  held  tbat  tbe  objection  to  the  bridge  as  an 
obetructlon  to  the  navigation  of  the  river  was 
removed;  that  although  It  mJriit  still  be  an  ob- 
struction in  fact,  It  was  not  toin  contemplation 
of  law,  and  the  decree  of  the  court  for  the  abate- 
ment of  the  bridge  could  not  be  enforced. 
"  There  was  no  longer,"  said  the  court,  "  any 
Interference  with  the  enjoyment  of  the  pubbo 
right,  inconsistent  with  the  law,  no  more  than 
there  would  be  where  the  plaintiff  himself  had 
consented  to  it  after  tbe  rendition  of  tbedecree." 
For  its  interference  with  the  public  use  of  the 
-' no  Individual  could  complain,  i'  "■' 


power  which  could  cratiol  and  regulate  tbat  use 
nad  madelhestructure  creating  tbe  interference 
a  kwful  one.  IB  How.,  480  [69  U.  8.,  XT., 
486}. 

liie  case  of  Gilmnn  v.  Philad^Aia,  8  Wall. , 
718  [70  U.  B.,  XVm.,  96],  Is  much  stronKer 
than  the  WhieNnB  Bridge  Com,  and  Is  conclu- 
aive  against  the  pretensiona  of  the  plaintiff.  It 
there  appeared  that  a  bridge  was  about  to  be 
built  over  the  Schuylkill  River  at  Obestnut 
Street  in  the  City  of  PhihiaelphiB  under  the  au> 
thority  of  an  Act  of  the  Legislature  of  Pennsyl- 
vania, when  a  par^  owning  valuable  coal 
wharves  Just  aboVe  Chestnut  Street  Died  a  bill 
to  prevent  Its  erection,  alleging,  aa  In  the  pres- 
ent case,  that  it  would  be  an  imiawful  obatruo-  {3971 
don  to  tbe  navintion  of  the  river  and  a  public 
nuisance,  inflicting  upon  him  special  damage, 
and  claiming  tbat  he  was  entitled  to  be  protected 
by  an  injunction  to  reatraln  the  progress  of  tbe 
work,  and  to  a  decree  of  abatement  should  It  be 
completed.  Tbe  river  wu  Ude-waler  and  navi- 
gable to  the  wfaarvea  of  (he  plaintiff  by  vessels 
drawing  from  dgfaleen  to  twen^  feet  of  water; 
and,  fw  years,  commerce  to  them  bad  been  car- 
ried on  hi  all  kbids  of  vessels.  Thebridgewasto 
be  only  thirty  feet  high  and  without  draws  and, 
of  coiune,  would  cut  off  all  ascent  above  It  of  ves- 
sels carrying  masta.  Tbe  dtv  lustifled  its  In- 
tended action  under  tbe  Act  <»  tne  Legislature, 
setting  up  that  the  bridge  was  a  necWty  for 
publio  coBvealence  to  a  urge  population  resid- 
ing on  both  sides  of  the  stream.  Thecoiirtbe- 
low  dismissed  the  bQI,  and  this  court  affirmed 
ite  decree,  holding  tbat  as  the  river  was  wholly 
within  her  limlte  tbe  State  could  authorize  tbe 
construction  of  a  bridge  until  Congress  should 
by  Impropriate  legation  Inleiieie  and  anume 
control  of  the  subject.  In  giving  its  oplnioo,  tbe 
court  obewved  that  it  should  not  be  forgotten, 
tlud  bridges  which  are  Gonnectingpana  i3tunt- 
piket,  streets  and  railroads  are  mean*  of  com- 
mercUl  transportation  aa  well  as  navigable  wa- 
ters, and  that  Ibe  oommerce  over  them  may  be 
greater  (ban  on  tbe  water;  tbat  it  was  for  the 
municipal  power  to  ''■^f™'"*  which  should  be 
preferred  and  how  tar  either  should  be  made 
subservient  to  tbe  other;  and  (hat  this  power 
could  be  exercised  t^  tbe  State  untQ  Congreaa 
Interfered  and  took  control  of  (ha  matter.  All 
(he  constdeiadoiuwbldi  governed  the  decUtn 
of  that  caae  operate  with  equal.  If  not  greater, 
force  in  tbe  pieaent  case.  In  that  case  Cerent 
part*  of  a  d^  •epatMed  I7  a  navinhle  water 
were  connected  by  a  bridge;  in  thu  case  two 
dtiee  thus  separUed  are  united.  In  that  case 
the  obstruction  was  complete  and  permanent  to 
aU  veasds  having  masta;  in  this  caae  the  ol^ 

, ,        ,  >n 
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Oct.  Tbsm, 


■trnctioa  dow  not  «zlst  except  to  m  Umlled  dua 
of  TCMeU  tuivlDg  Ugh  mute,  nnd  to  tbem  It  i« 
little  numlliaii  ft  temponi^iDCOnTeDieiice.  In 
that  cue  then  wu  no  >n>roTml  of  Uie  unictQie 


Bgaum  fut  pnvne  pvuea,  am  reaeni  uovem- 
meot  elotw  Iwving  tbe  ri^t  to  object  to  the  ob- 
■traction  to  the  lUTigmlioD  of  the  rlvei  vhich  tt 
might  cnue  end  to  remove  it;  la  this  case  that 
OoTeroiaent  does  not  object,  but  approTce  and 
■anctiona  the  etmcture;  and  tbe  public  benefit 
from  it  far  outwelgha  any  InconveDience  aris- 
ing from  Ita  Interference  with  the  navigation  of 
the  Btream. 

The  recent  case  of  Exxmaba  Oa.  t.  Ohieago 
Umit,  4421,  foUovra  the  dedilon  In  Oilman  t. 
Philaidi^iia,  and  la  equally  pointed  and  do- 

In  the  li^t  of  Iheae  caaes,  and  others  of  the 
mat  puiport  might  be  cited,  the  claim  of  the 
plalntin  tut  the  oonatruction  of  the  great  work 
whldi  wattooKioect.andwblcb  baa  since  then 
connected,  the  Cities  of  New  York  and  Brook- 
lyn  ahould  have  been  auspended,  appears  to  be 
wboll  J  without  merit. 

Th«ieerM<^lh«eoarlbtlotBdu7ttiuinghitbiU 
miul,  Ihertfon,  &•  t^fflrmed;  and  it  i*  m  orAemi. 

True  oop;.    IVat : 

Jamea  B.  HoKenner,  Oerfc,  Sup.  Oiuit,  U.  8. 


UEUFHIS  GAS-UGHT  CO.,  F%S-  inBrr., 


TAXING  DISTRICT  OP  SHELBY  COUN- 
TY. TEMNE88EB. 


L  A  omtnct  Bcalnst  tazBtloD  of  ■company  oui* 
not  be  Implied,  becauae  permltUiis  tbe  Slate  to  tax 
tbe  oompuir  by  a  Ucoue  tax  for  the  piivUeire 
Cianted  br  Ita  waiter  would  deatior  that  prlvOege. 

Z.  To  bare  an  exeuptlontroia  taxation.  It  taneo- 
caaTfto  baveaprovMhmtotliateffeotinttaecbai-- 
ler.  Id  clear  aoJ  untnialafcabie  lanRuase. 

a.  The  OonMltutlon  of  tbe  CnllMl  SUtea  doea 


a  protect  property  from  nnjiut 
or  qpprenlve  loxatioD  br  the  Btatea.  Tliat  la  left 
lo  the  Brtate  oonatltutloDi :     -   -  -    - 


F, 


ERROn  to  the  Supreme  Court  of  the  Btate 
of  Tennessee. 
On  the  26tl)  of  April,  1888,  Joeeph  Craig, 
Secretary  of  the  Memphis  Gaa-Llcbt  Company, 
waa  arrested  upon  a  wamtnt  tsBued  by  tbe 
Prraident  of  the  Fire  and  Police  Commianonen 
of  the  Tudng  District  of  Shdby  Coun^.  Ten- 
neaeee,  cbawiog  that  eaid  Company  bad  com- 
mitted the  offenae  of  doing  budneaa  without  m 


]llOTM.—Bzam 
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Bee  fMla  to  Tueker  v.  Fei^ 


HceiM  wllUn  the  Taxing  District  of  Shdbr 
County,  Tennessee,  In  viobition  of  law  and  Iho 
ordinancea  of  said  Taxing  District 

He  ms  tried  before  the  said  Pmident  of  tne 
Fire  and  Police  Commiaalooen  of  said  District, 
and  found  guilty  as  charged,  and  tbe  said  Mem- 
phis Gas-Lfght  Company  was  fined  %S0,  and 
said  Joseph  Craig,  Secretary,  was  tn^raed  to  be 
committed  to  the  "work-house,  thedisttict  pris- 
on", until  said  fine  and  coals  were  paid. 

From  Ihia  Judgment,  the  defendant  appealed 
to  the  Circuit  Court  of  Shelby  County,  TeoDes- 
see.  The  case  was  tried  in  said  circuit  court  on 
the  Sd  of  Hay,  188S,  when  a  judgment  was 
rendered  amiust  tbe  defendant,  ^d  the  fine 
was  asncsaed  at  K50,  and  a  Judgment  entered 
against  tbe  defendant  and  securities  on  the  i^ 
peal  bcmd  for  |60,  and  all  the  coats. 

This  Judgment  having  been  alDrmed,  on  ap- 
peal, by  the  court  below,  the  defendant  sued  out 
this  writ  of  error. 

The  facia  of  the  case  are  sufHcIeuUy  stated  by 
tbe  court 

Mettrt.  Oeo.  Oaatt,  Hcbit  Crait  and 
Joaiikli  P»tt«raon,  for  plslntill  in  error. 

Jffwri.  J.  B.  Hei^kell  and  0.  W.  Beitleea, 
for  defendant  in  error. 

Mr.  Juttiee  BUller  delivered  tbe  opinion  of  [899J 
the  court: 

This  is  a  writ  uf  error  to  the  Supreme  Court 
of  Tennessee. 

The  Question  presented  Is,  whether  tbe  stet- 
le  State  under  which  the  defendant  as- 


found  in  the  charter  of  die  Company. 

This  charter  was  enacted  November  90, 18GI, 
and,  after  giving  the  name  of  the  new  Ccnpora- 
**  '  "■ of  the  corporators.  It  refcm 


eleventh  and  tweuth  at 

porating  the  Nashville  Oas-Llght  Company, 
passed  November  21,  1848,  and  declares  that 
thoee  sections,  not  inconsistent  with  the  first  sec- 
tion of  this  Act,ahBll  apply  lo  the  Memphis  Goii- 
ligbt  Company  as  fully  and  completely  as 
though  the  same  were  fully  set  forth  and  hicor- 
porated. 

For  any  contract  of  exemption  from  taxation 
we  must,  therefore,  look  to  the  provisions  of 
those  sections  In  the  charter  of  Ihe  Nashville 
Company. 

These  sections  contain  the  usual  powers  nee 
easary  for  the  successful  conduct  of  the  business 

''  "--  " ,  lis  organization,  its  shares  of 

payment,  laying  pipea  In  the 
■treet  and  the  like,  and  after  a  cueful  examina- 
tion of  them  we  are  unable  lo  aee  any  tfaingwlua- 
ever  which  expresses  a  contract  for  any  limita- 
tion of  the  power  of  the  Legislatun  lo  tax  the 
Company  or  ita  property. 

Such  was  the  opinion  of  the  Supreme  Court 
of  Tennessee,  delivered  on  rendering  tbe  Judg- 
~ient  to  which  this  writ  of  error  Is  taken. 

And  though  this  court  la  bound  for  Itself  to 
Inquire  In  every  such  case  as  this,  whether  there 
existed  a  contract  which  might  be  Impaired,  on 
nblcb  subject  the  court  has  very  recently,  at 
the  preaent  Term,collated  the  authorities  in  th« 
case  of  &  &  Gi.  V.  Pidmtt  [anlt,  S22]  w«  an 
IW  U.S. 
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nnable  to  dlBOover  mny  reasoa  for  dtssentiDg 
[MM]  Irotn  the  opiDion  of  the  SuprenteCouitofTen- 
ORiscc  oa  that  point. 

Tlie  Bection  of  the  charter  on  which  pldntilTB 
counsel  mainly  rely  as  sbowingacoiitTaGtUthe 
fifth  section,  which  re&ds  as  follows: 

"  Sec.  5,  The  said  Company  shall  have  the 
privilege  of  erecting.establiGbinf;  and  construct- 
ing j^s- works,  and  mauufactunng  and  vending 
rin  Uie  City  of  Nnahville,  by  means  of  pub- 
works,  for  a  term  of  fifty  years  from  and 
after  Uie  date  of  this  Act  A.  reasonable  price 
per  thousand  feet  for  pas  shall  be  charged  in 
the  case  of  private  individuals,  to  be  regulated 
liy  tlie  prices  in  other  southwestern  dties;  and 
for  public  lights,  such  sum  as  may  be  anecd 
upon  by  the  Company  and  tiie  public  authori- 
ties of  Nasliville;  Prooided,  said  Company  shall 
never  charge  more  than  onecent  for  every  cubic 
foot  of  gas  used,  as  may  be  indicated  by  the  g&s- 
meter.  or  computed  by  the  ordinary  nilea  in 
siicli  cases  ;  nor  shall  they  ever  charge  the  cor- 


from  the  majority  of  tlie  inhsbitantsof  the  city 
using  such  gai." 

The  argument  of  counsel  is  that  if  no  express 
contract  against  taxation  can  be  found  here  it 
must  be  implied,  because  to  permit  the  State  to 
tax  this  Company  by  a  license  tax  for  the  privj- 
le^  eranted  by  its  charter,  ia  to  destroy  that 
privilege. 

But  the  answer  is,  that  the  Company  took  its 
cberter  subject  to  the  same  ris;ht  of  taxation  in 
the  Slate  that  applies  to  all  other  privileges  nnd 
to  all  other  pn^ierty.  If  it  wished  or  intended 
to  have  an  exemption  of  any  kind  from  taxation, 
or  felt  that  it  was  necessary  to  the  profltable 
working  of  its  business,  it  should  have  required 
a  provision  to  that  effect  in  Its  charter. 

The  Constitution  of  the  United  States  does 
not  profess  in  all  cases  to  protect  property  from 


s  and  stale  laws. 

In  the  case  of  fi.  it  Go.  v.  Pa.,  21  Wall.,  4SS 
(86  U.  B.,  XXII.,  6SS1,  it  was  said: 

"This  court  lias  in  tne  most  emphatic  terms 
[Mil  and  on  every  occasion  declared  that  the  lan- 
guage in  which  the  surrender  (of  the  right  of 
taxation)  is  made  must  be  clear  and  unmistak- 
able. ThecovenantorenDCtmcnt  must  distinctly 
exprtsa  that  there  shall  be  no  other  or  further 
taxation,  A  State  cannot  strip  herself  of  this 
most  essential  power  by  doubtful  words.  Ucan- 
nol,  by  ambiguous  language,  be  deprived  of  this 
highest  attribute  of  sovereignty.  The  principle 
bos  been  distinctly  laid  down  in  each  of  the 
cases  referred  to.    It  has  never  been  departed 

See,  also.  Bank  v.  BHiing),  i  Pet.,  314;  Ber- 
riek  v.  Randolph.  13  Vt.,531;  R.  S.  Co.  v.  Ma- 
^ire,20Wall..40m7U.  8..  XXII.,  282;  J)eta- 
wan  R.  R.  Tax.  ISWall..  208  [BB  U.  8.,  XXI. 
8881- 

There  is  in  this  case  no  language  which  a^ 
tempts  to  exempt  plaiatitf  from  laxntion,  nor  is 
there  even  tlie  most  remote  implication  of  audi 
exemption. 

The  jitdgmeiU  qf  the  Supreme  Court  ef  JIm- 
fun«  If  affirmed. 

True  copy.  Tect: 

James  H.  McKenner.  Clerk,  Sup.  Court,  U.  8, 
Clt«d-21  N.  W.  Bep..  BSL 
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JOHN  J.  GILFILLAN,  1^.  in  Err., 

UNION  CANAL  COMPANY  OF  PENN- 
SYLVANIA. 
(See  S.  C  Beporter'B  ed.,  IDl-(Or.) 
Statute  impatring  eontraett—legidatitt  power. 

I.  A  Statute  authorlxliig  an  agreement  between 
a  oompui;  peountarilv  embarrasBed  and  Its  credit- 
on,  tor  fundlnd  iia  debta.  provldlnir  tor  nntice  to 
tbe  bondholders  to  appear  and  eipraea  in  wrIUnr 

thalpaHanu  in>  lIlMilllll   «nil  Till  UllilllHiri  I  llUnn  01 

ilshiB  or  sucb  as  dusunled,  wblcb 


leoiteliuU 
>  the  fallui 


the  Tallure  of  a  bondholder  to  iluiilfr  lils  n 

fuaal  to  conour  Id  tlie  agreement  of  BettTemcn t  with- 
in •' "-ittlmeequlvalenttoan  eiprossafwjnt 

li  e*  not  Impair  the  obligation  □(  his 

in  the  Just  scope  of  leglBlatEve  power 
U  idholders,  Intereeteil  In  common  with 

ui  ist  security,  to  BlRHlIr  their  aaacal  to, 

o:  n,a  plan  proposed  by  proper  persons 

t<  Dmise  and  adjustment  of  maiteis  Ot 

dl  ntlDit  Iheir  oommon  lntei«*t& 

INo.  41.] 
Sttbmitt»dOet.U.i8SS.   Decided  Nn.  tS,  1888. 

F  ERROR  10  the  Supreme  Court  of  the  State 
of  Penni^lvania. 
The  history  and  facta  of  the  case  appear  in 
the  opinion  of  the  court, 
Mr.  tmm.  Duval  Bodner.  for  plaintiff  in 

Mr.  Thoaaaa  Hart,  Jr.,  for  defendant  in 

The  Union  Canal  Acts  are  simple  Acts  of  lim- 
itation, giving  every  bondholder  three  months 
within  nhich  he  must  act,  if  at  all.  A  course 
is  provided,  by  following  which,  his  rights  will 
be  preGcrved,  but  be  must  pursue  it  within  the 
time  preacribcdT   Sucli  Acts  arc  constitutional. 

Korn  V.  Broane,  ft4  Pa,,  BS;  Chaduiek  v. 
Moore.  B  Walts  ft  S.,  48;  Breitenhadt  v,  BvA, 
44  Pa.,  313;  Coie  v.  MaHin.  44  Pa.,  322;  TerrTf 
T.  Anderion,  05  U.  S..  (KejXXlV.,  366). 

The  single  question  is:  did  not  the  plaintiff  in 
error  assent  to  It?  llu  did  if  the  Legislature  of 
Pennsylvania  could  call  upon  him  to  signify  his- 
dissent,  with  notice  in  the  event  of  Inaction, 
that  he  would  be  taken  to  have  assented. 

Jforftn  V.  ft.  A  Cb.,  B  Fla.,  870;  R.  R.  Co.  t. 
Leach,  4  Jonee,  L.  (N,  C),  840;  Ireland  v.  Tarn- 
pike  Co.,  IB  Ohio  St,  369;  R.  S.  Co.r.  Oneett, 
28  Pa.,  829. 

Mr.  C7^<{fJ'iM(iMWaite  delivered  the  opin- 
ion of  Uie  court : 

The  UnionCanal  Company  of  Pennsylvani«,a 
Corporation  of  the  BUiteof  PcnnBylvnnl a, issued, 
in  1853,  a  series  of  bonds  for  the  payment  of 
money,  amounting  in  the  aggregate  to  $2.!itX},- 
000,  with  coupons  for  scnii-nnnual  Interest  at* 
taclied.  Thc!^e  bonds  and  coupons  wercGccured 
by  a  mortgage  to  Irustees  on  the  property  of  the 
Company. 

Prior  to  1862  the  Company  became  pecuniari- 
ly embarrassed,  and  a  plan  was  devised  by  par- 
tics  in  inlcrest  for  the  sclltement  of  its  allain 
and  liabilities,  bv  which  the  entire  indebtedness, 
whether  secured  or  unsecured,  was  to  be  con- 
verted into  a  funded  debt,  secured  by  mortgage, 
on  which  interest  nus  to  l>e  paid  only  "out  of 
and  from  the  clenrnct  income  and  profits  of  the 
business  of  the  Corporation,"  but  the  right  of 
voting  at  elections  and  meetings  of  the  Corpont- 
tion  was  to  be  given  to  bondholders  as  well  aa 
977 


ib.Googli 


401~4(R  auPRXU  CouBT  or  t 

■tockbolden.  On  tho  10th  of  April,  186S,  the 
Legislature  of  PeimiyjTenia  paned  k  itatuM, 
the  puipoae  of  which  wu  to  give  authority  for 
men  an  agmiDeiit  between  tbe  Companj  and 
It*  creditora.  The  Bl«tui«  provided  In  ezpr«M 
(enna  that  the  agmment,  ifentered  into,  ahonld 
onlj  be  UodioK  on  mcb  of  the  boMeia  of  tbe 
bonds  of  18S8  "Aa  ahall  Ogrttj  tlieir  luaent  in 
writing  thereto:  and  in  caae  any  ntch  bond- 
holder ahall  fail  to  Die  with  Uie  president  of 
such  Corporation  Us  or  her  nfuaal,  in  writing, 
to  concur  In  the  Mid  agreement  within  three 
montha  from  tbe  date  tbereof ,  mcb  bondholder 
thtJl  be  taken  to  have  assented  to  the 


I  TTmrxD  Statbi. 


Oct.  TzRit, 


Ample  provision  waa  made  for  notice  to  the 
bondholdeis  to  wpear  and  ezprei 
*'  their  assents,  or  dissents,  and  for  tbe  preserva- 
tion ofaUthe<Mlglna]  rights  of  such  as  dissented. 

Pursuant  to  this  kgislattve  authority,  the 
contemplated  agreement  was  entered  into  be- 
tween the  Oofporation,  with  the  aneot  of  lla 
stockholders,  and  tbe  credllon.  The  notice  re- 
quired bj  the  statute  was  given,  and  bondhold- 
eis to  the  amount  of  only  |8B,000  ont  of  the 
$2,SOO,000  filed  In  writing  their  refusal  to  con- 
cur. All  (he  rest  either  assented  In  writing  or 
failed  to  signify  their  dissent 

At  the  time  theagreemeut was  nude  GilflUan, 
the  ^ntiir  In  error,  owned  $4,S00of  the  bonds 
of  1863,  and  the  couptms  thoeon  from  Novem- 
ber 1,1807-  He  baa  actual  notice  of  tbeagree- 
ment  and  the  proceedings  for  its  execution,  but 
he  neither  slgnifled  his  Msent  thereto  in  wrttins 
nor  filed  nitb  the  president  of  tbe  Company  hu 
refusal  to  cmicur.    Between  the  time  of  mak- 


ing the  agreement  and  the  commencement  of 
tbjs  suit  there  was  not  "aiiv  clear  net  income  and 
profits  of  the  business"  of  tbe  Company. 

This  suit  was  brought  against  the  Ckimpany 
by  QilflllaD  on  his  coupons  running  from  No- 
vember 1,  1807,  to  May  1,  1877,  Inclusive.  At 
tlie  trial,  a  case  was  stated  which  presented  for 
determination  the  single  question  whether  the 
o^eement  of  settlement  barred  the  action.  The 
Supreme  Court  of  the  State  decided  that  it  did, 
ana  gave  judgment  accordingly.  To  reverse 
that  judgment  this  writ  nf  error  was  brought. 

The  precise  point  we  have  to  decide  is,  wheth- 
er the  statute  which  made  the  failure  of  a  bond- 
bolder  to  signify  bis  refusal  to  conctir  In  tbe 
afrreement  of  settlement  within  the  specified 


of  the  kind  of  thai  executed  by  this  Company 
are  of  a  peculiar  character,  and  each  bondholder 
under  them  enters  by  fair  Implication  Into  cer- 
tain contract  relations  with  his  Bssodatee.  Snch 
bondboldeta  are  not,  like  stockholders  in  a  cor- 

K ration,  necessarily  hound,  in  the  abeeoce  of 
lud  or  undue  Influeoc&  fay  the  will  of  the 
majority,  when  expressed  In  tbe  way  provided 
bylaw,  but  they  occupy,  to  some  extent,  ao 
analogous  position  lowama  each  other.  The 
mortage,  with  the  issue  and  distribution  of 
.^^^.m  tK>nda  under  It,  creates  a  trust,  of  which  the 
i***'  selected  mortgagee,  or  hisduly  constituted  suc- 
cessor. Is  the  trustee,  and  the  bondholders  pri- 
marilv  and  the  stockholders  ultimately,  tbe 
beoeadaries.  It  not  unfrequently  happens  that 
compromises  and  adjustments  of  conflicting  in- 
terests becr<me  necessary  ta  tbe  course  of  the 
adminlstradon  of  such  trusts.    As  In  the] 


•  very 


on  of  such  trusts.    As  In  the  present 
la^  majority  of  tha  bcudEolders 


sometimes  think  it  Is  for  their  own  interest  as 
well  as  that  of  their  associates  to  suirender  a 
part  of  their  rights  and  accept  others  instead, 
and  they  iKCpare  and  submit  for  execution  on 
agreement,  the  object  of  which  Is  to  carry  their 
plan  Into  effect  No  majority  however  Urge, 
can  compel  a  minority,  ■mail  Oiongh  It  be,  to 
enter  Into  such  an  agreement  against  their  win, 
and  nnder  the  Constitution  of  the  United  Btates, 
it  is  probable  that  no  statute  of  a  State,  passed 
after  the  bonds  were  issued,  subjecting  the 
minority  to  the  provisions  of  tbe  agreement 
without  their  cr "  '^- —"^    n__.  s. 


would  lie  vidIC  But  it 
seems  to  u*  a  proper  eierdse  of  leglsladve  pow- 
er to  require  a  minority  to  act  whenever  sud 
an  arrangement  is  propoeed,  and  to  provide 
that  all  shall  be  bound  who  do  not,  In  some  di- 
rect way,  within  a  reasonable  time  after  notice, 
signi^  their  refussl  to  concur.  To  sustain  such 
legislation  It  isonly  necessarv  to  Invoke  the  prin- 
ciple enforced  In  statutes  of  Hmitations,  which 
moke  neglect  to  sue  within  a  specified  time  con- 
clnslve  evidence  of  the  abandonment  of  a  canae 
of  action.  As  was  said  in  Tfrry  v.  Aniermn, 
9B  n.  S.,  084  rXXIV.,  888],  where  the  limlta- 


tbe  close  of  the  late  civil  war,  "the  obligation 
of  old  eontncts  could  not"  in  this  way  "be im- 
paired, but  their  prompt  enforcement  could  be 
insisted  upon  or  their  abandonment  claimed." 

As  to  statutes  of  limitations.  It  has  alwaya 
been  held  that  shoriening  the  time  within  which 
actions  on  existing  eontncts  must  be  brought, 
impairs  no  obligation  of  the  contract,  if  a  rea- 
sonable time  is  given  to  bring  a  suit  before  Uie 
bar  attaches,  d  T^rry  v.  Andenon,  iwpra.  It 
wBisaid:  "In  all  sueb  cases  the  question  la 
one  of  reasonableness,  and  we  have,  therefore, 
only  to  consider  whether  the  time  allowed  in 
this  statute  la,  under  all  thedreumatances,  re»-  [40U 
sonable.  *  *  '  In  judging  of  that  we  must 
place  ourselves  In  the  position  of  the  legisUtort, 
and  must  measure  the  time  of  limitation  In  the 
midst  of  the  ctrcumatBiicea  which  surround 
them  as  nearly  as  possible;  for  what  is  reason- 
able in  a  particular  case  depends  upon  )ta  par- 
ticular facts." 

What  waa  said  there  aeema  to  u*  eqnally  ap- 
plicable to  the  present  case.  Thiat  "the  busi- 
ness Interests  of  the  entire  people  of  the  State 
had  been  overwhelmed  bj  a  calamity  commcm 
to  all.  Society  demanded  that  extraordinary 
effonabe  made  to  get  rid  of  old  embarrassments, 
and  permit  a  reorganization  on  the  basis  of  the 
new  order  of  things."  Hera  a  Canal  Company, 
encumbered  with  a  large  bonded  and  floating 
debt,  woa  bankrupt.  Tb  e  payment  of  Ita  debts 
In  the  ordlnoiy  way  woa  Imposdble.  It  is  fair 
to  infer  from  the  case  stated  that  the  Interest  <m 
the  mortfpge  debt  had  been  In  arrear  for  jeora, 
and  the  floating  debt  which  was  unsecured 
amounted  to  at  >*■*  fSOO.OOD,  or  one  fifth  of 


of  the  mortgage.    Inthlsconditlmi 

.  Lhiuga  undoubtedly  the  bondboldeta  might 
have  foreclosed  their  motUage  and  thus  secured 
the  proceeds  of  a  sale  of  the  mortgaged  proper- 
ty, but  to  a  very  large  majority  this  seemed  un- 
advisable,  and  tbe  reason  is  apparent  Tbe 
property  they  had  as  security  was  a  canal  and 
Its  appurtenances.  Purebasers  of  such  prs^p- 
ert;  at  advantageous  prices  were  not  osily 
found.    Unless   tbe   bondholders   themselves 
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rily  be  it™ 

distrltnitloii.  If  the  bondholdere  dM  buy.  It 
miriit  be  Decenary  for  them  to  operate  the  canal 
«od  aasmoe  coneepondlDg  liabilities.  The  ex- 
— '"Mofthe  Company  in  the  put  gave  no  en- 
ement  of  successlD  nich  an  nndertaking, 

a  majority  of  the  bondholdcra  came  to 

the  conclusion  that  if  they  could  be  pomltled 
to  take  part  to  some  extent  In  the  oontiol  of  the 
InuioeM,  it  was  better  to  let  the  property  r 
main  In  the  haodi  of  the  Oompany  Without 


The  question  now  1^  not  whether  Oils 
scheme  was  or  was  not  a  wiae  one.  A  majority 
of  the  bondholders  thought  it  was,  while  some 
.^— — I  did  not.  Utilesa  all  or  nearly  all  agreed,  noth- 
'■^^^'  tng  could  well  be  done.  Hence  application  waa 
mode  to  the  Legislature,  not  to  require  all  bond- 
holders  to  adopt  the  plan  and  become  bound  by 
It,  but  tolndlcstewhetherthey  would  or  would 
not.  If  any  said  the;  would  not,  then  it  would 
be  necessary  for  those  who  favored  the  scheme 
to  determine  whether,  In  view  of  such  a  dissent, 
they  would  go  on  and  leave  the  dlsseniers  at 
liberty  to  assert  their  rights.  That  would,  of 
course,  depend  In  a  large  degree  upon  the  num- 
ber of  those  who  dissented  and  the  amount  of 
bonds  they  held.  Prompt  action  was  also  im- 
portant. In  view  of  this,  three  months  was 
tlzcd  as  the  time  within  which  the  election  must 
be  made.  There  is  no  complaint  of  the  length 
«f  time  given,  and  if  there  was  it  could  make 
no  difference  in  this  case,  because  CHIGllan  had 
actual  notice,  and  three  months  was  certainly 
lime  enough  for  him  to  determine  In  his  own 
mind  whether  an  assent  or  dissent  wss  most  for 
his  interesL  So  that  the  only  question  really 
presented  to  us  is,  whether  It  was  unrcaeonable 
to  provide  that  a  failure  to  dissent  should  be 
taken  as  an  BSsenL  Whatthe  majority  wanted 
to  knnw  was  how  many  would  not  come  into 
the  scheme,  and  the  way  the  assent  or  dissent 
sliould  be  signiSed  wasamatterofhutllltlelm- 

Krtance,  provided  it  was  understood  hy  the 
odholders.  The  Legislature,  In  tlie  exercise 
of  lis  discretJon,  saw  tit  to  provide  that  every 
bondholder  should  be  taken  to  have  elected  to 
become  bound  by  the  aercemcnt.  unleashe filed 
in  writing  with  the  president  of  the  Company  his 
refusal  to  conciu.  This  was  the  way  the  vote 
was  to  be  taken  and  the  will  of  the  Iwndhold- 
ers  ascertained.  All  who  did  not  vote  ag^ost, 
were  to  be  counted  in  favor  of  the  plan.  This 
being  understood  no  boudholder  can  complun, 
if  it  was  within  the  power  of  the  Legislsture  to 
require  him  to  act  at  all.  If  he  does  not  wish 
to  abandon  his  old  rights  and  accept  the  new, 
all  be  has  to  do  la  to  say  so  In  wilting  to  the 
present  of  the  Company.  Inaction  will  be 
taken  as  conclusive  evidence  of  abandonment. 
Just  as  the  failure  to  bring  suit  within  tbc  time 
allowed  by  a  statute  of  limitation  is  evidence 
of  the  abandonment  of  an  existing  cause  of  ac- 
tion. 
The  same  principle  was  applied  in  Vanet  v. 
f^^^—  VanM  [ante,  808],  where  it  was  held  that  an 
'**"■!  article  in  the  Constitution  of  Louisiana,  adopted 
In  1868,  which  provided   that  existing  secret 


«  before  that  time  recorded,  did  not  < 


tnmslr  the  obligation  of  a  contract  between  an 
inunt  and  bei  natural  tutor.  Mr.  JvttieeVMet, 
In  delivering  the  o|dnion  of  the  court.af ler  slat- 
ins  that  the  strong  current  of  modern  legislation 
and  Judidal  asmaa  was  against  the  enforce- 


lofai 


We 


--  -  --  property,  I 

think  that  the  lawln  requiring  Uie  owner  of  this 
tadt  mortgage  for  the  protection  of  innocent 
peraoM  dnilng  with  the  obUoor  to  do  this  much 
to  Beenre  bis  own  rieht,  and  protect  those  in 
isnoraoce  of  those  rignls,  did  not  impair  the  ob- 
Ugation  of  the  contract,  ^ce  It  gave  ample  time 
•nd  opportunity  to  do  what  was  reouired  and 
wlrnt  waa  eminently  Just  to  eveirboay."  And 
in  Jadcaan  v.  LamphiM,  8  Pet.,2g0,  Itwassoid: 
"It  is  within  the  undoubted  power  of  Slate  Leg- 
islatures to  psss  recording  Acts,  by  which  the 
elder  grantee  shall  be  postponea  to  a  younger, 
if  the  prior  deed  Is  not  recorded  within  the  lim- 
ited time:  and  the  power  is  the  same,  whetlier 
the  deed  is  dated  before  or  after  the  recording 
Act." 
We  conclude,  therefore,  that  it  is  within  the 

iust  scope  of  legislative  power  to  require  bond, 
oldere,  inteicslBd  in  comoMm  with  others  in  a 
trust  security,  to  rignify  their  assent  to  or  dls- 


character  and  valid. 
JvdgmetU  afflrnttd, 
!ftue  oopy.   Teet : 

James  H.  HoKeonay,  Clerk,  Sup.  Court,  IT.  8. 
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CORDBBHAK    BROTHERS,  Habbt   J. 
CoHBESxan,  Jr.,  and  Clsheme  A.  Cordbb- 


(aee  S.  O,  Kaportw^  ad.,  tOB-m.) 


ton  pateot  No>  IBB, 

. — __,  —Qgust  M,  IMS,  for  a 

"  BUlde  and  support  for  sotoU-mwb,"  the  orislDal 

Stent,  No.  3G3ib,  bavtnc  been  aranlad  l«  hlin,^tUj 
laiu,  tot  an  ''improved  culde  and  suvport  tor 
•croll-saws,"  nameljr:  "i.  An  anU-rrlotloD  culd* 
'  I  adjustalde  n  as  to  aocommodato  dllterent 
«ea  ot  saw-blada,and  to  oompensaU  tor 
oomblDatlos  with  tbe  upper  poMon  of  a 
"blade,  subatantlallv  as  Mt  fotth,"  does  not 
1  amiwemeut  in  which  a  band-»w  Is  used, 
PMaing  over  «Ceaia,and  rtmnlor  eoeMaatlr  In  one 
direouoa,  towaids  (ha  (able  on  wbtoh  tba  atu8  Us^ 
and  liBvma  a  teoaloii  over  (be  peripherlsa  of  the 

f.  Claim  tot  said  t»48saa,  namely,  ■'L  nia  eom- 
'— "oaoftheanU-frtottontav-supbortandfulde, 
I  equlvalent(heieof,  wKh  an  adjustable  Buard, 


hwbkih  auoha  baod^iw  Isusedandtfaesuaiddoaa 
-  -"-  nld  down  the  Btuff  anlnat  (he  upward  lUUnt 

oftheSBw.beeausetlMSBWlsoaostantlypasa- 

tns  downward.  

i.  The  claim  ot  lettets  natenl  No.  IWU,  (lanlad 
}  J.  A.  Toy  A  Od_  June  ie,ieas,toT  on  "Imnove- 
lent  Id  gmdce  for  bond-aawa,"  on  the  invention  of 
.ohnLemmon,  namely;  "The oomblDntlon  of  tiM 
roller  b  wittf  fixed  lotual  cuhlaa,  a  0  0,  one  or  nuiM^ 

'Head  Botaa  br  Mr,  JutUu  BuioaiOBD. 
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■rranced  and  operated  aubetiuiUaUr  Id  tfafl  n 
__^.__.._ "-"'liforUiecc- 

jHirttiie  tmcii  orttiiu  odiceof  UTe  (Bit.  Euut  lA  bKve 
ulonil  Biljw^tnieDL,  pnscntine  dllleraut  poiuu  to 
wear,  with  ilic  tlied  MUlilf*  «nfl  la  not  Infringiiil  bj 
en  Hi-rangflment  Id  vliiob  tbe  wheel  tuu>  two  rti>ov« 
lu  It.  !□  on«ot  vrblch  ttae  nir  runs,  uidlu  the  ottier 
ol  wblob  It  aan  be  mAde  to  run  by  lateral  adluiit- 

1.  Claim  1  oIlett«n  patent  Ko.  lEaH8.(rrantsd  to 
J.  A.Fuy  tc  Co..  Navemberll.lSTl.forBD  Improve- 
roeiit  Inljaud-sswioK  luacblues."  on  tho  Invention 
orn'illtnniH.DoaueandWllIlainF.McKce.nainolyt 
"1.  "HiB  frame  A,  A',  A",  Id  oomblnatlnn  with  the 
lowDT  ttrbur-tMarlDR.  mid  fnnH)  bcInK  cuiutTUCled 
ai  hnrcln  deHCilboU.  Willi  a  depniGOluu  A"  ,  peiiait' 
iluB  thfi  rRady  removal  uf  tho  arbor,  as  eiphilneil." 
tonotlnIrtDg«cl  by  Boai  

. J  _, —  -r-'aJd,  and  the  arbor-bearing 

be  rrmuved  without  detauhln);  the  pulley  ii 

b.  cUlmS,  namely:  "t.  Tb«BTisiiKemeiitoffraine 
A  A'  A"  A'",  and  uf  thehorizontuuy  and  vertlmlly 
ndJURIuble  arbur-beariUK  C,  D,  D'.  £,  E',  Q.  H.  A,'' 
)9  not  Inrrlnfted  by  an  arrangement  which  doea  not 


.rtioally. 

e.  Claim  a,  namely;  "8.  The  ai 


■eiirbt  o? 


ji  RTTangremeDt  In  which 


orawldlc  K  SDd  llsunntamed  box  or  M«rii 

oovcra,B»  an  clement    - -^  -  -     - 

other  thlDgs,  a  iprlnK 

ttte  mddle.  and  sivee „. 

■ad  Is  not  Infringed  by  an  RTrangn 
there  la  ■  rislil  aoddle  and  no  aprinir. 

7,  ruim  (,  namely:  "1.  In  comblnatlOD  with  tlie 
npiier  arbor  L',  the  lower  arhor-benring  E,  adjuat- 
ablebolh  vertically  and  harliuntally.  aa  ahown  and 
daserlbed  and  lor  the  )iurpuae  aet  forth,"  la  not  In- 
fringed by  an  amngemont  which  doea  not  Infringe 
clalma  t  and  8. 

Arsucd  Not.  i 

APPEAL  from  theCircuitCourlorthe  United 
btales  for  Ibe  Southern  District  of  Ohio. 
The  bill  in  this  cam  vas  filed  id  tbe  court  be- 
low, by  the  appellant,  a  Cor^rBtion  dul;  estab- 
lished under  the  Ihtvb  of  Ohio,  to  recover  dam- 
ages nllrged  to  have  resulted  from  tiie  tnfrince- 
menl  of  certain  letters  patent,  and  for  an  la- 

Tbe  court  below  IiavIdk  found  for  tbe  de- 
fendants and  entered  a  decree  dismissing  tbe 
bill,  tbe  complainant  appealed  to  this  court. 

The  facts  of  the  case  ore  further  ataled  by  the 

Meur§.  Robert  H.  P»rklna<)n  and  John 
S.  Hatch,  for  appellant. 
Mear$.  E,  E.  Wood  and  R.  Boyd,  tor  ap- 


Mr.  JutUee  BU.tcUbrd  deliTcred  the  opin- 
ion of  the  court: 

This  Riiil  in  equity  was  brought  for  tbe  In- 
fringement of  Ibree  seveial  letto^  patent.  The 
flfst^ia  re-issue  No.  1537  granted  to  John  Rich- 
ards, August  2,'i,  1863,  for  a  "  guide  and  sup- 
port for  scroll-saws,"  tbe  original  patent,  No. 
85390,  having  been  patented  to  him  Ma;  27. 
iaB2,  for  an  "  improved  guide  and  support  for 
acroll-snwa."  The  apecitication  of  the  re-issue 
Is  ns  follows,  including  what  ia  inside  of  brack- 
ets Bod  whot  Is  outside  of  brackets,  omitting 
what  is  in  italics:  "To  all  whom  It  may  con- 
cern; Beitknown  thntl.  John  Richards,  of  Co- 
lumbus, In  the  County  of  Franklin,  and  State  of 
Oliio,  have  invented  a  new  and  useful  [mcttiod 
of  guiding  and   supporting]   eomlrintd  guide, 

C\rrl  and  KMjtpoTl  fur  scToW-vuvi;  and  Idoherc- 
.  declare  that  tbe  followingisafull,  clear  and 


exact  description  of  [one  practical  meansofcai^ 
rying  out  my  Invention]  Iht  lame,  reference  be- 
ing bad  to  tncaccompanying  drawings  forming 
part  of  thisspedflcation,1n  which  [Figure]  Fig. 
I  is  a  perspective  view  of  a  portion  of  [a]  Ota 
table  and  [a]  the  saw  blade  [of  a  '  scroll  saw- 
mill,' with  my  invention  applied  to  the  snme.l 
and  my  improved  upper  eomhiMd  guide,  gvarn 


m  [through  the  guide 
in  the  Cine  t  xof  Fig.  3.  [The  same]  Similar  tAini 
letters  of  reference  [where  used]  in  fdifferent]  "■ 
Vie  teneral  fieuiis  indi^^ate  corresponiftng  parts. 
[It  has  long  been  a  dceiikrntum  to  obtain  ascroll 
saw-mill  which  will  work  successfully  while 
the  upper  end  of  the  saw  blade  is  Icftfreefrom 
a  sasb  or  upper  straining  device;  and  this  has 
never  been  alUilDcd  untu  the  developmentj  Tl>* 
nature  of  my  invention  [which]  vnJIer  tlixe  pa- 
tent conaiala:  [lit,  in  working  the  saw  at  s  point 
above  the  table  In  a  groove  which  is  Inrloseii 
by  anti-friction  material,  such  as  sleel,  polished 
iron  or  glass,  or  any  other  known  and  suitable 
metal  or  substance,  tbe  upper  end  of  the  sawr 
being  disconnected  from  any  upper  suspender 
or  Bosh,  but  supported  and  guided  at  its  back 
edges  and  at  ilssideaorbroad  faces,  and  its  low- 
er end  connected  to  any  mechanical  device  Ihnt 
will  produce  the  desired  motion  in  the  saw.  It 
consists.  2d,  In  an  adJuMabieguide  and  support 
whereby  diiferent  thlcknes.<ies  of  scroll  or  web 
saw  may  be  used  at  wiU,  It  consists,  3d,  in  at- 
taching the  anti-friction  guide  and  support  to 
an  adjustable  device  which  constitutes  a  guard 
to  hold  down  the  stuff  being  sawed,  and  also 
in.^urcs  a  support  of  the  saw  at  the  point  nenr 
where  the  sawing  is  performed  as  well  as  above 
this  point.  My  principle  of  operating  a  scroll 
or  web  saw  must  not  l>e  confounded  with  tho 
'muley  saw,' oa  In  the 'muley  saw' it  la  com- 
mon to  employ^idcsatlacbed  tothesaw,  such 
guides  runningmor  upon  bearings  independent 
of  the  saw-plate;  whereas, with  the  webor scroll 
saw  worked  accordhie  to  my  discovery,  the 
bock  of  the  blade  or  (Male  la  supported  upon  » 
hardened  ■teelorotberdurableanU-friclioDsui' 
face,  and  is  gufdedlaterally  by  similar  surfaces, 
BO  that  tbe  uw  is  supports  and  guided  with- 
out any  means  of  tensionbeingemployed.  Fur- 
thermore, '  muley '  saws  are  supported  at  each 
end  by  crosB-heaos  and  only  in  tbe  center  by 
lateral  guides;  and  a  saw  must  be  employed  that 
is  strong  enough  in  its  cross-section  to  stand  the 
work.  Now,  with  my  plan,  I  support  the  saw 
down  to  the  top  of  the  wood  being  sawed,  which 
is  a  new  thing  in  this  class  of  saw-mills,  nod 
enables  metousesmall,  light  saw  blades.  Pre- 
viously to  my  discovery  of  running  the  upper 
end  of  tbe  web  or  scroll-saw  In  frictional  con- 
tact with  an  upper  guide  it  was  deemed  an  im- 
practicable thing,  and  it  is  now  only  by  prac- 
tical demoDstnition  and  long  use  that  saw-mill 
men  are  convinced  that  such  method  of  work- 
ing scroll  or  web  saws  will  not  cut  through  and 
rapidly  wear  out  the  ginde.  The  non-destruc- 
tion of  the  guide  in  a  short  period  of  time,  al-  [411] 
tliough  the  pressure  upon  It  is  immense,  ia  due 
to  the  fact  of  the  guide  being  of  hardened  stivl 
or  other  smooth,  linrd  material,  over  which  the 
saw  plate  glides  willi  but  little  frictioual  wear] 
t'n  the  guide  and  tiadc  tupporUng  ban  or  ptata 
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tn  eimneetion  vith  Ihe  aiding  guard,  ih« 
tanttituting  a  eombined  spiide,  guard  and  *ap- 
^artfor  Oiafret  or  di»e»n,neet«dum)erportion»of 
a  tercO-taw  Uadt.  To  euAble  others  skilled  in 
tb«  art  to  make  and  use  in;  inveDttoD,  I  will 
proceed  to  describe  [one  practical  means  io 
which  I  have  emtwdied  It  with  ereat  success : 
but,  Id  doing  so,  I  do  not  wiali  tobe  understood 
aa  limiting  mjself  to  these  mechanical  devices 
in  themsdves,  aa  the  prtocipio  may  be  embodied 
in  Tkrious  other  means  and  still  not  depart  from 
the  disoovery  embodied  to  machlneiT  that  I  de- 
sire to  patent]  iti  tenttrutUen  and  oiptration 
vilh  r^trtnef  Io  (A«  draieijtm.  [Not  using]  ' 
dg  rurt  WM  a  sash  [or]  ner  other  meaai  of  Mrai 
log  the  saw  S,  [1]  but  fasten  the  lower  end  of 
tlte  [blade]  tarn*  to  the  upper  end  of  a  stock  or 

slide,  8',  of  [a]  tht  pitman,  by  a  set- °* 

or  [I  may  otherwise  connect  this  e 
blade  to  a  device  which  will  properly  operate 
the  saw.  The]  in  any  other  timOar  naniu 
artdhmtiU  (op  or  upper  [end  of  the  saw]  po 
tron m»connitted  above  the  table  [T,]  T.  [Ileai 
entirely  disconnected,  but  in  order  to  steady  ' 
guide  and  support  this  free  end  durfng  the  sh 


vMltAtoJIet^lhtbaekplata. 
Ibe  taiB  agetinU  the  ttrain  of  tht  ttaff 
ietih,  ieA«n  (A«  Monfc  m  being  Rioted  (^lainit  it. 
The  guidee  n  »  and  back  jAatebb' art  <M  made  at 
har&nei Oed,  topmrntfrioion and aeat.  Tkie 
detiee  a  abb'  itfatteTtedto  the  letter  end  ef  the 
tUding  atrip  or  guard  pieee  A,  [oth^  device 
which  will  answer  as  a  firm  support  to  the  guide, 
and  as  a  guard  to  keni  down  me  lumber  oeing 
sawed.  The  device  A  Is  attached  to  a]  whieh  u 
ffted  in  a  groate  t^a  tutpended  stud  [ortimber] 
B.  ofthebullding,[aod  tsbetlerifmadoadjust- 
able  by  means  of  a  slot  and  cUmp-Imlt,  such  as 
derignated  by  tike  letters  «  ed;  butothcr  known 
means  for  adJostlDg  this  device  DUT  be  adopted. 
The  cnida,  aa  ^own,  is  formed  of  three  parte, 
[41SJ  to  wit:  a  back  plate,  6,  and  two  sideplalosa,  a, 
which  latter  are  bolted  or  screwed  firmly  to  the 
former,  aa  shown.  The  slots  S  through  which 
the  bolts//  Miss  are  large  enough  to  uknr  the 

Elates  a  am  slight  lateral  adjustment  whenever 
I  is  desired  to  use  a  saw  with  a  greater  thick- 
ness or  a  thinner  saw.  The  same  end,  eb..' the 
formation  of  a  steel  guide,  or  a  guide  of  hard 
anti-friction  surface,  would  be  attained  if  a 
groove  was  formed  In  a  thick  steel  plate,  or 
other  hard  substance,  except  the  advantage  of 
accommodating  saws  of  various  thicknessca.  I 
believe  I  am  the  first  to  use  the  grooved  anti- 
friction guide,  as  well  as  the  first  to  have  the 
groove  variable  In  width  and,  therefore,  I  do 
not  confine  myself  Io  adjustable  guides  and  sup- 
ports. The  office  of  the  back  partof  the  groove 
or  cuide  la  to  support  the  saw  against  the  biibId 
of  the  timber  on  the  teeth  when  the  work  ia  be- 
inc  shoved  agdnst  it,  while  the  oHlce  of  the  tat 
erol  portions  of  the  gToove  or  guide  is  to  keep 
the  saw  in  a  tnie  vertical  line  and  prevent  it 
from  twisting.  The  ofOceof  theguardA.wliich 
eiieads  down  nearly  to  the  lop  of  tbc  table.  Is 
to  bold  down  or  prevent  flying  op  of  the  'siulT 
IMU.  S. 


or  timber  being  sawed,  sad  at  the  asms  time- 
brlDg  the  supporting  guide  to  the  SBW  right 
down  to  the  pkw  where  the  sawing  Is  bdng 
performed,  and  thus  insure  the  most  perfect 
operation  as  well  as  on  efTectuol  supporting  and 
«.(.»,...  n*  fh.  «^_]  4^  eoi^ned  ae—^—^- 
duff  being  eaaedn 


guiding  of  the  saw.]  and  vn^bted  aearrdmiis, 
a*  the  aidCTUM  of  ttuff  being  eaned  regvtree,  if- 
meaneef  a  damping  iere>e^)oU,e,  and  hand-nut, 

d,  The  belt  paeeetlootdg  through  an  MongHot, 

e,  of  the  guard-itrip,  Auf  faelene  firmly  in  thr 
Hud  B,  aeihoten.  Thit  gvard  reiU  in  Oaie  ton- 
taet,  or  nearlfte.ttiththettuff  being  taiBtd,  and 
ke^  the  tame  firmly  d^wn  upon  the  labU.tdiiU 
the  deeiceaaandbb  guideeandeuppertelhetaw, 
a»  aioK  elated.    RviOtbe  ten  that Kn»boUi,/ 

f,  eonfine  the  plaU  band  ban  tothetlriporavard 
A,  and  that  tte  holee  or  dole  through  the  bare  a 
are  dongated  eo  at  to  aUov  the  gvid^bmrt  a  a 
ehanee  to  moot  nearer  togdher  or  fttrlher  apart 
toadmitdiffermithiekneeteitftanblade.  ItwiU 
alta  b»  teen  that  the  guidet  bu  bdng  attadud  la 
the  ttrip,  are  adjuded  vith  it  UD  and  (bum,  tts 
laid  up  and  down  aiffvdmtnt  bdng  aUoweilbj/IAt 


-,  — J  — _„^„._. Jie  [t^reto- 

fore]  necessity  of  leavliw  the  upper  end  of  tlie  [413] 
saw  Diode  above  the  table  unsupported  and  uo- 
nitded,  as  it  allows  of  the  work  or  [timber]  «(vjf 

bdngfreely  turned —'■"--'■ ' — ' 

log,  a  clear  open  sj 


ing  freely  turned  while  the  sawing  Is  progrees- 

j,  a  clear  open  space  between  the  guard  and 

the  table  being  left     [In  the  diawiog  I  have 


ever,  do  not  limit  myself  tothlsformof  tfutde.] 
TTteplattb  vdgfit  be  made  without  the  anguiar  part 
b',  but  not  answer  w  good  a  purpott.  Zdenotdiiim 


operating  a  teroU-eati  vitKoui  straining,  nor  de  I 
daim  the  appHeatitm  of  latenU  guidet  to  taut; 
neitherde  idaim  an  a^jtutahUgyardtoprotent 
the  duf  rising  leilh  thttatt."  Reading,  in  tiie 
forcgoTng,  what  Is  oatslde  of  brackets,  includ- 
ing what  Is  in  Italic,  and  omitting  what  Is  in- 
side of  brackets,  ^vca  ttie  text  of  the  orlelnni 
specification.  Theoriglnalpatentcontalneoono 
claim,  OS  follows:  "The  guide-bars  a  a,  and  tiie 
back  plate  b,  In  connection  with  the  slldin); 
guatd-strip  A,  the  same  constituting  a  combincil 
guide,  guard  and  support  for  tbc  top  of  a  scroll- 
saw,  and  operating  sulatantially  as  herein  de- 
scribed." The  reissue  contains  five  claims,  a» 
follows:  "1.  Running  the  upper  portion  of  a 
web  or  scroll-saw  aliove  the  table,  in  a  groove 
of  an  antifriction  gukle  and  support,  soiietan- 
tislly  as  and  for  the  purpose  dBK»4bed.  3.  Op- 
erating practically  an  unstrained  web  or  scroll- 
saw,  l^  comtrining  with  such  saw-mills  an  up- 
per anti-frlcUon  guide,  which  supports  the  bock 
of  the  saw-bhule,  and  also  sustains  the  saw 
blade  at  its  stdes  or  faces,  substantially  as  set 
forth.  8.  The  use  of  anti-friction  guides  as  a 
sub^ttitute  for  straining  devices,  in  combination 
with  web  or  scroll  saw  blades,  the  guide  to  be 
raised  and  lowered  to  suit  tiie  thickness  of  the 
stuff,  substantially  as  set  forth.  4.  An  anti- 
friction guide  which  is  adjustable  so  as  to  ac- 
commodnle  different  Ihickuesses  of  sew  blades, 
and  to  compensate  for  wear.  In  combinatioD 

D„,..ab,G00gic*" 


SnrBKU  ConBT  of  mx  DnrxD  BttrtM. 


Oct.  Trnax, 


Ing  employed." 
nw,  which  1»  ft 


wlt)i  tlwupperportloDof  awcbcBW  blade, nib- 
•tftsUally  M  Mt  tortli.  0.  The  comUiuitioii  of 
the  entl-fiictfoii  mw  eapport  end  guide,  or  the 
cquiTftleot  thereof,  with  en  adjuetable  enard, 
[414  or  ita  equlnlent,  aubetantlBUy  ai  uid  for  the 
puipaee  let  forth." 

InfrioKement  of  oaiy  clalmi  4  and  0  of  the 
re-ismie  u  alleged.  It  li  apparent.  In  reading 
the  apedflcatloa  of  the  original  patent  tad  that 
of  the  r»-lanie.  ttuU  Rloharda  contemplated  the 
uee  of  hia  [mi^OTcmenta  only  In  cotmectiQD  with 
a  saw-blade  Ow  upper  nd  of  which  waa  free 
from  anT  nupender  or  «Mh,  and  the  lower  end 
of  which  waa  so  connected  wltb  mechaniam  ae 
lo  obtain  the  deMred  motion  la  the  ww.  Claim 

4  of  tbe  re-lMue  claima  as  an  element  In  the 
combination  covered  by  that  claim,  "  the  up- 
per portion  of  a  web  saw  blade.  "  The  saw 
blade  shown  in  the  dnwinge,  and  the  only  mw 
bUde  whldi  can  have  an  upper  portion  capable 
of  bdnc  fTM  or  disconnected,  in  the  sense  in 
whl<A  &0M  words  an  used,  la  a  reciprocating 
saw-blade,  actuated  from  below,  and  alternate- 
ly pushed  and  puUed.  The  specification  of  the 
re-ieaue  states  that  Richards'  saw  is  supported 
and  guided  "  without  anymeons  of  tension  be- 

'  -  1"  The  defendanU  ubo  a  band 
»  an  endless  saw,  passing  over 
wneeis,  ana  running  constantly  In  one  direc- 
tiOD,  towarda  the  taole  on  which  the  stuff  lies, 
and  having  a  tension  over  the  peri  pheriea  of  the 
wheelsL  I^  this  reason,  the  defendants  do  not 
need  nor  do  they  have  any  guard  which  per- 
forms the  function  of  a  fiiiaru  embiaced  as  an 
element  in  the  combination  covered  by  claim 

5  of  the  re-inue,  of  holding  down  the  Ruff 
against  the  upward  lifting  action  of  the  saw, 
because  the  saw  is  cooalantly  passing  down- 
ward. There  is,  therefore,  no  infringement  of 
either  claim  4  or  claim  0. 

The  second  patent  sued  on  1*  No.  78,88( 
granted  to  J.  A.  Fay  &  Co.,  June  16,  186{ 
TOT  an  "improvement  In  guides  for  band^awa, 
on  the  InTutUon  of  John  Lemman.  The  spec- 
iflcation  (tja;  "Figure  1  Is  a  front  elevation  of 
one  of  my  improved  guides:  Fieuie  S  is  a  aide 
elevation  of  the  same;  Figure  S  ia  an  elevatloo 
of  the  antl-frictlon  roller^,  removed  from  the 
:;  and  Fizure  4  la  a  partial  plan,  showing 

jianner  c^  adjusting  the  lateral  guides. 

Similar  lettera  of  ruerenoe  in  the  different  ilg- 
urea  Indicate  oorrecpoDding  parts.  In  opeiat- 
i]  ing  Midlesi  saws,  guides  an  needed  both  above 
aM  below  the  wood.  As  is  wdl  known,  the 
high  speed  at  which  theae  saws  ar«  driven,  and 
the  mall  amount  of  surface  presented  to  the 
snide  from  Ibe  edge  of  the 
ixed  guides  to  wear  away  very 


when  heavy  sawing  Is  doiM, 
the  feed  falls  on  the  saw.  Rolling  guides, 
while  they  have  partially  overcome  the  difll- 
Guliy  of  mctlou  and  wesi  on  the  back  of  the 


alluded  to.  The  object  of  the  inveotloa  here 
illuslraled  !■  to  obviate  these  several  difficulties, 
and  give  important  advantages  in  operating 
aaws  of  this  kind.  Its  nature  conrisu  in  acom- 
WnetiOD  of  and -friction  rollers  and  fixed  guides, 
tho  fli^  to  support  the  back  or  thin  edgeof  the 
saw,  and  to  have  lateral  ujjui*"""*  —-"-•- 
(ng  different  points  to  wear;  I 


as  a  lateral  support,  and  so  cmstmcted  as  ta 
accommodate  aawa  of  different  widths  m  heiv 
inafter  explained.  To  enable  others  skilled  in 
the  art  to  make  and  uae  mv  Invention,  I  wHl 
proceed  to  deacifbe  ila  mode  of  ctmstnictloB 
and  the  manner  of  operating  the  same,  with  the 
aid  of  the  drawing*,  a  Is  a  frame  or  support 
for  the  guides.  It  is  cored  out  to  receive  the 
wheel  6,  with  room  for  lateral  adjustment. 
On  the  bv  la  a  cylindrical  extension  A,  intend- 
ed  to  be  connected  lo  a  bar,  on  whtdi  Ibe  whole 
structure  b  adjusted  tip  aad  down,  to  suit  Ibe 
thlckneas  of  the  wood  being  sawed.  J9  i*  an 
anti-friGthm  wheel,  of  hardened  steel  or  other 
auitable  material,  mounted  on  an  axis  ^  as 
ahownlnFig.8,andt7fedlinesinFig.  1.  Thia 
axis  has  conical  bearings  formed  In  the  piece 
g,  which  allows  of  compensation  for  wear; 
and  by  loosening  the  accewa  «  ^  the  wl»el  & 
and  braringsff  ;  can  be  adjusted  laterally,  so 
at  to  bringduTerent  pointoof  the  peribbery  of 
whed  6  in  contact  with  the  saw.  rc'e'arelat- 
eral  guides  to  keep  the  saw  from  turning  and 
Id  a  true  line.  Theae  guides  are  ao  aninged 
tliat  two  or  more  of  them  can  be  used  and  the 
othera  removed  or  adjusted  to  receive  a  narrow 
•aw,  at  shown  in  Fig.  4.  The  holes  Ihrongfa 
which  the  screws  dd  pass  are  slotted,  at  ihown 
by  red  lines.  Fig.  1.  £  is  a  section  of  a  band 
saw,  aufflciently  wide  to  allow  of  all  the  p' 
eee,  being  uieo.  The  wheel  A  la  ao  ai 
as  to  hardy  pass  throu^  the  plate  m,  and  come 
in  contact  with  the  saw  £.  Oil-holes  are  formed 
at  i  i.  Fig.  1,  communicating  with  the  bearings 
of  axis/,  as  shown  in  Fig.  1.  The  operation 
will  be  readily  understood.    Having  thus  ez- 

{lalned  the  nature  and  objects  of  mv  mventloD, 
do  not  claim  the  use  of  an  antl-filclion  roller  [41«] 
applied  to  theback  of  the  saw;  neither  dol  claim 
the  fixed  hueral  guides."  There  la  only  oua 
claim,  in  tliese  words:  "The  combination  of 
the  roller  b  with  fixed  lateral  guides,  eee,  one 
or  more,  an»nged  and  operatmg  auMantlaUj 
In  the  manner  and  for  iba  purposes  tpedfled. 

This  patent  stands  on  very  narrow  ground. 
Anti-friction  rollers  applied  to  the  back  of  the 
saw  are  disclaimed  and  were  old.  Fixed  lateral 
gaides,for  the  faces  of  the  saw,  are  disclaimed 
and  were  old.  The  text  of  the  specificatiaii 
limits  Ibe  tnvaition  to  a  comUnatlon  of  an 
antl-frictlon  wheel  lo  support  the  back  or  tUn 
edge  of  the  saw,  and  to  nave  lateral  adjust- 
ment, presenting  different  points  to  wear,  with 
fixed  guides  to  support  laterally  the  faces  of 
the  saw,  the  fixed  guides  belngso  constructed 
as  to  accommodate  saws  of  duferent  widtha. 
The  anti-friction  wheel,  by  means  of  iu  con- 
ical bearioffs,  can  be  advanced  nearer,  as  it 
wears,  to  the  back  edge  of  the  saw,  and  the 
wheel  and  ita  bearings  are  capable  of  being  ad- 
justed laterally,  so  as  to  bring  different  poinia 
of  the  periphery  of  the  wheel  in  contact  with 
the  back  edge  of  the  taw.  The  erraon- 
ment  of  fixed  guides  referred  to  is  manlfMlj 
that  detcribeo  in  the  Richards  patent.  The 
only  point  of  invention  dwelt  on  In  the  Lem- 
ntan  specification  is  the  lateral  adjuitaUUty  ot 
the  whed,  whidi,  though  It  is  to  be  an  anti- 
friction wheel,  and  so  is  to  be  made  of  hardened 
steel  or  other  snitebte  malerid,  wd  ttlD  wew 


ferent  points  of  the  peri^iery  of  the  wbed  lo 
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be  bronf^t  IntaBtmUci  with  die  mw,  w  m  to 
pretest  diSennt  poiati  to  wekr  froia  time  to 
time.  Thus  the  «Dtlre  wldlb  of  the  perlphay 
of  ft  whed  may  be  utilized.  The  defeodiinta 
have  used  a  wheel  which  haa  two  Eroree  fn  it, 
la  one  of  which  the  nw  nm«  and  la  eitlier  of 
which  it  can  run.  The  wbeel  can  be  adjusted 
lalerelly,  m>  as  to  briog  the  one  or  the  other  of 
the  two  grooves  into  use.  But  there  la  no  ad- 
Justment  to  bring  dlfFereut  polnla  of  the  pe- 
ritdteiv  of  a  nnooth-faced  wbeel  into  lue.  lo 
^w  of  the  stale  of  the  art  and  of  the  limlta- 
MlTl  ^™  °'  ^^  spedflcatioii,  there  haa  been  no  In- 
"  fringement.  Merely  adjusting  a  wheel  lateral- 
ly n  M  to  give  tt  different  poaitions  at  diSer- 
eat  times,  was  ft  thing  well  Known  to  mechan- 
ica;  BDd  nuiniog  the  back  edge  of  a  saw  in  a 
groove  Id  a  roller  existed  in  the  prior  Closter- 
man  device. 

The  third  patent  sued  on  Is  No.  190,049, 
granled  to  J,  A.  Fayft  Co., November  14, 1871, 
for  an  "  Improvement  In  baud-sawlag^  lao- 
cbines,"  on  the  Invention  of  WUliam  H.  Doane 
and  WUliam  P.  McKee.  Claims  1.  2,  8  and  4 
of  this  patent  are  alleged  to  have  been  lufrlngcd, 
there  being  7  claims.  The  spedtlcallon,  so  far 
as  it  ia  material  to  be  dted,  aays:  "  The  first 
part  of  oor  Invention  relates  to  an  Improved 
form  of  supporting  frame  and  of  the  upper  and 
lower  arbor-DearinKS,whereb;Uiesaid  bearings, 
with  their  inclosed  abors,  are  made  easilj  nc- 
cetxdble  and  removable  tor  Inspection  ana  re- 
mir,  ud  tdativdv  adjustable,  ao  as  to  ' 
Drought  Into  exact  line,  and  otherwise  so  n 

lalea  aa  to  insure  the  perfect  operation  of 

aaw,aslKM«lDafter  eiplained.  •  •  •  Figure  lis 
a  perepective  view  of  a  machine  embodying  our 
improvemeats.  figure  3  is  a  vertical  section 
of  tbemBChinelo  Uie  planoof  itsarboTS.  *  *  * 
FlgureSisaptanof  tbelowerarboT-beorlng.  Tbe 
fremewhichsupportstheopemtfvepartsof  I — 


there  rises  a  shorter  column  ot  pedealal,  A", 
which  latter  suM)ortB  and  Is  surmounted  t>7  the 
bench  or  table  B,  on  which  the  stuif  rests.  Tlie 
depres^on  whidi  intervenes  between  the  col- 
umns A'  and  A"  leavee  exposed  a  seat,  which 
extends  below  tbe  center  of  the  lower  arbor  and 
is  entirely  open  upward,  which  seat  forms  no 
accessible  and  convenient  place  for  tbe  attach- 
ment, inspection  and  regulation,  and,  when 


follows;  bolted  w  otherwise  securely  fastened 
to  the  top  of  base  A  is  a  pillow-block.C,  having 
vertical  flanges  e«'.  The  flanges eei  are  trav' 
eraed  near  their  front  end  bjr  two  co-axlal  hori- 
lootal  bolts  D  D',  which,  entering  oriflcea  in 
(be  box  or  bearing  E  E'  of  the  lower  pu"- 
arbor  P,  oonatilula  a  pivoted  fivstenlug  loi 
t«lSlMid  bearing,     A  set^crew,  G,  tapped  in 

bottom  of  the  pedestal  C,  and  pressmg  upwards 
against  the  box  E  B',  enables  Its  sdjustment 
and  retention  to  horicontollt;,  orsorhspproxi- 
matloo  thereto  as  may  be  desired.  Other  set- 
screws,  H  H',  passing  horizontally  through  the 
the  flanges  cc',  near  their  rear  end,  enable  the 
adjustment  and  retention  of  sold  box  to  a  com- 
mon verilcal  plane  with  the  upper  arbor.    The 
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end  of  the  lower  arbor  moat  remote  from  the 
pulley  I  carries  tbe  driving-pulley  J.  Itwillbe 
seen  that,  on  the  loosening  of  four  screws,  the 
entire  lower  arbor  and  Journal-box  may  be  lifted 
bodily  upward  and  demchcd  from  the  machine. 


The  upper  part  of  the  standard  A'  Is  curved 
forwsra,  as  represented,  and  haa  a  slot,  a,  to 
bold  and  guide  to  a  vertical  path  a  step  or  sad- 
dle. E,  to  which  la  pivoted  a  lug.  I,  that  de- 
pends rigidly  from  toe  upper  arbor-bearing  L 
L'.  The  sandlc  K  has  a  ooriEonlal  extension, 
k,  which  bears  on  the  point  of  a  screw,  H,  oc- 
cupying a  nut,  T,  that  rests  on  a  spriag  or  cush- 
ion, O,  in  the  bottom  of  the  slot  a.  The  screw 
M  being  turned  lo  tbe  rigiht  or  left  elevates  or 
depresses  the  upper  arbor-bearing  and.  In  so 
doing,  causea  tbe  proper  tension  to  be  Imparted 
lo  the  saw.  Another  screw,  N.  that  Is  tapped 
in  the  lug  I.  bearsagainst  thefaceof  tbesaadle 
E,  and  enablea  the  regulation,  or  angular  ad- 
justment, in  a  vertical  plaoe.of  the  upper  arbor- 
bearing.  The  above  described  capacity  fnran- 
gulor  adjustment  of  the  band-pulley  arbors  in 
their  common  plane  ennbleatheoperatortocon- 
Bne  the  path  ot  the  saw  nicely  to  the  middle  of 
the  pulleys,  or  to  shift  it  more  or  less  toward 
the  front  or  hack  portions  of  their  peripheries, 
so  as  to  cause  all  parts  lo  be  equally  wom.  Tbe 
spring  O,  wblle  co-acting  with  the  screw  M  to 
preserve  tbe  proper  tension  of  tbe  saw,  also  im- 
parts an  elastic  and  yielding  qusJity  to  tbe  ten- 
sion. •  •  •  While  preArringthe  described 
relative  positions  of  the  ptvot-screws  DD'.  and 
laterally  adjusting  screws  H  H',we  do  not  con- 
fine ourselves  thereto,  as  the  pivot  screws  may 
be  si  tuHted  near  the  rear  and  the  adjusting  screws 
near  the  front  portion  of  the  box."  The  first  0 
claims  are  aa  follows:  "1,  The  frame  AA' A", 
in  comUnation  with  the  lower  arbor-beariog, 
said  frame  being  constructed  as  herein  described 
wEtii  a  depression,  A'",  permitting  the  ready  re- 
moval of  the  arbor,  as  explained.  3.  The  ar- 
ran^ument  of  frame  AA'  A"  A", and  of  the 
horizontally  and  vertically  adjustable  arbor- 
bearing  C  D  D'  E  E>  O  H  A  8.  Tbe  arrange- 
ment of  step  or  saddle  K  and  Its  cont^ned  box  . ._  _. 
or  bearing  LL'.  4.  In  combination  with  the  t**"^ 
upper  arbor  L'  the  lower  arbor-bearing  E.  ad- 
justable both  vertically  and  horizontally,  aa 
shown  and  described  and  for  the  purpose  set 
forth.  S.  In  comliinatioD  with  the  lower  arbor, 
the  upper  arbor-bean  ng,  adjuatablein  a  vertical 
plane  W  means  of  the  screw  M.  nut  T,  and 

Sring  0,  as  and  for  the  purpose  designated.  C. 
ie  corablnatioa  of  the  slottod  stanaard  A'  a, 
saddle  E  t,  arbor-bearing  L  L'  I,  nut  T,  bci«w» 
H  N,  and  spring  or  cushion  O,  as  sbown  and 
described,  for  the  purpose  set  forth." 

As  to  claim  1,  It  Is  for  a  comblnatioa  of  the 
three-sided  frame  A  A' A" ,wlth  the  lower  arbor- 
liearing,  when  the  frame  is  constructed  with  a 
depression,  A",  intervening  between  tbe  col- 
umns A'  ijid  A",  which  leaves  exposed  a  sent 
which  Is  entirely  open  upward,  so  aa  lo  give 
convenient  access  to  the  lower  arbor-bearing,  to 
attach,  inspect,  and  reguUte  it,  and  also  detach 
it,  with  its  journal-box,  by  lifting  the  arbor  and 
journal-box  bodilv  upward,  wiuout  removing 
the  pulley  from  toe  arbor.  In  the  defendant^ 
macoine  the  seat  Is  not  entirely  open  upward, 
and  there  Is  a  hole  through  the  body  of  the  frame 
to  receive  the  lower  arbw-beartng.and  the  arbor- 
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bcarlnff  cannot  be  removed  witbout  detacUnc 
the  puJkv  from  the  arbor.  Tbli  claim  U  not 
lofrlDgctf. 

At  to  claim  S,  It  ia  for  the  urvigenieat  and 
combination  of  the  tliree-sidod  frame  A  A'  A" 
and  the  depiesaioa  A'"  with  the  horizonlallr 
and  TerticaiTv  adjuatable  aibor-bearioK,  conaiu- 
Ing  of  tlie  pUlow-block  or  pedestal  C,  the  tivo 
ctwial  horizontal  bolla,  D  D,  the  lx>i  or  bear- 
ing E E.tiieTertlcitl set  acrew  0 which adjusu 
tlw  box  S  E'to  borlionlalttT,  the  borliODtAlaet 
acrew  H  which  adjuatt  the  box  E  E'  to  a  com- 
mon vertical  nlane  with  the  upper  arbor,  and 
the  baae  A  wDich  carries  the  ^llow-block  or 
pcdeatal  C.  All  tbeae  featuiea  m  combination 
are  made  nectewu;  in  claim  3.  It  claims  a  com- 
Unatioo  of  the  frame  and  depreadon  of  claim  1 
with  the  apedal  conatruction  of  arbor-bearing 
•et  forth.  The  defendanta  do  not  have  the  frame 
and  deprcaaion  of  claim  l.aa  already  ibowOiand 
tboa  do  not  have  that  element  of  the  combina- 
tion coTOTed  by  claim  2,  Moreorer  the  coaxial 
[4901  ^"*  ^■^'  **^  *  neceeaory  feature  of  the  pecu- 
liar arbor-beariDg  ot  the  patent,  and  no  such 
tnlla  are  found  in  the  defMidanta'  machine;  and, 
if  it  has  any  meana  of  adjustiog  the  lower  ar- 
bor-bearing, either  horlcontally  or  Terticolly,  In 
the  aenae  m  which  auch  adjuatment  ia  deicilbod 
in  the  patent,  it  liaa  not  tiie  same  meana  or 
equivalent  meanato  what  i*  found  lu  the  patent 
At  to  claim  8,  it  is  for  the  arrangement  of  the 


the  question,  whether  an  omitted  pvt  U  tiip- 


plled^  ao  equivalent  device  or  instrument 
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step  or  saddle  E  with  the  upper  arbor-besfing 
L  L'  contained  in  iL  Whatla  ti>e  arrangement 
of  the  step  or  saddle  E  In  connection  with  the 
orborbcuingT  The  aoddle  move*  through  ver- 
tical aildo-wara  and  It  haa  i^voted  to  it-a  lug,  /, 
which  depends  ria;idly  from  the  arbor-bearing. 
A  screw  N  tapped  into  the  lug  I  bears  against 
Uie  face  of  the  saddle,  so  aa  to  allow  of  the  ad- 
justment to  a  vertical  plane,  of  the  tipper  arbor- 
bearing.  The  saddle  has  also  a  horiiontal  ax- 
tension,  k,  which  bearson  the  point  of  a  screw, 
H,  occnpying  a  nut,  T,  which  resta  on  aspring 
or  cushion,  O,  in  the  bottom  of  the  slot.  By 
turotng  the  screw  M  to  the  H;;bt  or  tbe  left,  the 
upper  arbor-beariac  la  elevated  or  depreaaed, 
and  thus  more  or  loaa  lenaian  is  given  to  the 
saw.  The  qnloc  O  gives  an  elasUc  character 
to  the  tension.  Tlie  effect  of  Um  amojtement 
or  comUnattonlatogivean  elaallc  vertical  ad- 
justment and  also  a  horitontal  adjustment.  The 
whole  object  of  the  saddle  with  the  lug  {  and 
tbe  extension  A  is  to  adjust  the  arbor-bearing 
up  and  down  and  ddewlse  and  at  the  same  time 
pve  an  elastic  tenalon.tp  thesaw.  Tbe  spring 
carrica  the  weight  of  the  saddle.    There  con  *"  ~ 


the  potent,  as  a  part  of  ( 
ants  have  a  rigid  saddle,  and  no  aprinjr    Tbe 
fact  that  the  spring  la  an  element  tn  Oaimt  0 
anf  8  does  not  prevent  its  being  an  element  in 

liicre  bang  no  infriogemenU  of  clalmsS  and 
8  there  is  none  of  claim  4. 

The  claims  of  the  patents  sued  on  In  this  case 
arc  claims  for  combinnUona.  In  such  a  claim, 
if  the  puientee  specifies  any  element  ss  entering 
Into  Lhe  combination,  dUier  directly  by  the  laijk- 
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goage  of  the  claim  or  by  meh  a  reference  to  Um  [4111 
descriptive  part  of  tbe  opedflcation  as  eoiriea 
eoch  element  into  the  claim,  be  makes  such  do- 
ment  material  to  the  comblnatioa,  and  the  court 
cannot  declare  it  to  be  immaterial.    It  la  his 
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Ml  and,  As  ptainUff  hMtag  oppsoM,  Ms  ds- 

Tno  oopT.    Teat : 

James  H.  HoKenner,  Claik,  Sup.  Omirt,  U.  8. 

CUed-UlU.8.,8l,M. 


MOSES  FEIBELHAN,  Admr.  of  KtnuM 
l,Plff.{nSrr.. 


B.  B-   PACEAHD,   United  StatM   Uoiahal, 

MICHAEL  QERHON  rr  ai. 

(Bee  B.  C  Bepoiter's  ed^  ttl-lK) 

Semotal  of  eauis  jwMietion  in  iatitr^lef. 

fonnded  on  the  oSoIsl  bond  of  a 


, o(  chs 

United  Slatea,  and  mar  be  noioted  from  a  stat~ 
court  to  B  fllniuit  oourtL  U  the  natter  In  disputa  u 
— ^•nni '"le.ewMBlvBO*  costs. 


Ooan  ot  the  United  il , . „_, 

baa  JnrMlotloa  to  order  the  selsurs  and  detentlo» 
ot  goods,  tbe  propartr  of  the  bankrupt,  eHhoush  In 
possession  of  anotlierniideretaluattHia:aiDdln» 
subaequant  action  snlnst  tbe  otbar  tor  onadlenoe 
to  snob  an  order,  be  ma^  JostUr  the  selnue  br 
proof  (bat  tbe  UtletotlM  piopeitr  ms,  at  the  time, 
lathe  bankrupt. 

[No.  108.] 
Submilttd  Not.  8. 1383.    Dtoiiai  Lee.  S,  18S3. 


States  loi  the  District  ot  Louisiana. 
The  history  and  facts  <tf  the  esse  sj^iear  in 
the  opinion  ot  tbe  court. 
iff.  John  Ri^,  for  plaintiff  In  error. 
Mr.  J.  B.  Beekwltht  for  defendanta  lo 


This  action  was  originally  bronght  by  N»- 
Ihan  Felhelman.ainoe deceased,  andrevivedby  fA«ai 
his  administrator,  tbeplalntift  in  enor.  by  peti-  ^**"' 
tlon  tiled  April  84, 1878,  tntbe  Fourth  District 
Court  for  the  Iwsh  of  Orieons,  Inthe  Stole  of 
Louisiana.  lie  object  waa  to  recover  damage* 
for.  unlawfully  adxing  and  talcing  forcible  poa- 
aesdonof  a  stock  of  merchandise  alleged  by  thv 
plaintiil  to  have  been  hia  property  and  in  IiIb 
possession.  Tbe  defendant  Fockanf  was  allied 
to  be  the  Hanhal  of  the  United  Suies  for  th« 
District  of  Louisiana,  and  the  seizure  and  taking 
of  the  property  is  stated  to  have  been  nndw  « 
claim  of  authority  baaed  upon  a  writ  or  warraot 
—"I  U.S. 
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TwamuuB  t.  Packabdl 


iMued  bj  the  Jud^  of  J^e  Dbtrlct  Court  (rf  the 

id?0Ml  .    . 

thmt  court  by  D.  ValuiUiie  A  Co.  u  cietUlon 


iMued  bj  the  Jud^  of  tbe  Dbtrlct  Court  (rf  the 
Uoiled  SUUM  for  tbe  Dutrict  of  LouliUna,  In 
certain  proceedion  In  baokruptcr  inMitutea  in 


Tbe  (rtber  defendants  betow  wen  •uietieaou  tbe 
official  bond  of  Paduid  as  Manbal.  and  bj  an 
amendment  to  (tie  original  petition  it  la  alleged 
"Tliat  all  the  acta  chmed  and  complained  win 
•aid  original  petilioa  bv  wUcb  Ibe  petitioner* 
■uSered  tlw  oamagee  therein  Mt  forth  wen 
done  lye^  Packard  In  bis  capacity  of  Marehwl 
•foresaid,  and  are  breaches  of  UMCODditioai  of 
nid  Ix>nd,  and  give  unto  rour  petitioDei  this 
right  of  action  od  said  bond  against  said  Moi- 
alul  and  his  sureties." 

On  April  7, 1666.  tbe  defendants  filed  in  the 
state  court  tbeir  petition  for  tlie  removal  of  the 
cause  to  tbe  Circuit  Court  of  the  United  Siaios 


crouud  that  llie  suit  arose  under  a  Liw  of  tbe 
United  States,  but  tbe  application  was  denied  ; 
and  theruif  ter,  on  April  22,  ItlTS,  thejr  filed  In 
tlie  circuit  court  a  petition  for  a  writ  ol  eer- 
titrrari  to  remoTe  the  ssme  bto  that  court, 
which  wu  granted.  Thereafter  the  cause  pro- 
ceeded to  final  judgment  in  favor  of  the  defeud- 
«ntg  In  tbst  courL 

TtieactiDnof  the  circuit  court  in  tbe  removal 
of  the  cause  from  the  stale  court  Is  assigned  for 
«rror,  and  is  first  to  be  consideied. 

Tlie  suit  was  pending  in  the  state  court,  but 
wsa  not  at  isaue,  when  tfa«  Remoral  Act  of 
>Iarcb  8, 1875  [18  StU.  at  L.,  470],  look  effect, 
and  the  right  of  removal  is  r^idaled  by  ita 
provisions. 

The  ground  of  tbe  removal  was  that  the  suit, 
being  one  of  a  dvil  nature  at  law.  In  which  the 
niutler  in  disputo,  exclusive  of  costs,  exceeded 
(SOO  in  value,  arose  under  tlie  Coutitution  and 
laws  of  the  Uoiled  Statei. 

It  is  clear  that  tbe  circuit  court  did  not  err  In 
directing  the  removal  of  the  suit  from  llie  state 
court  i  for,  if  we  look  at  the  nature  of  the 
plaintiS'scause  of  action  and  the  grounds  of  the 
defense,  asset  forth  In  his  petition,  It  is  apparent 
that  the  suit  aroae  under  a  law  of  the  United 
Slates. 

Tbe  action,  as  we  haveseen,  wasfounded  on 
|«S41  tbe  official  bond  of  Padiard  as  Manbal  of  tbe 
United  States  for  that  district,  his  sureties  beina 
JoUied  as  co-defendants,  and  the  acta  complained 
of  as  illegal  and  injuruma  being  cfaaimd  lo  be 
breachea  of  its  condition.  Tlie  bona  was  re- 
quired to  be  given  by  section  788,  Revised  Stat- 
utes, and  aemon  7Bi  expressly  gives  the  right 
(d  action,  as  follows : 

"  In  tbe  case  of  a  breach  of  the  condition  of 
a  marshal's  bond,  any  penon  ttieret^  Injured 
may  institute,  in  hi*  own  name  and  for  his  sole 
use,  a  suit  on  said  bond  and  thereupon  recover 
such  damages  as  shall  be  It/gaUj  assessed,  with 
costs  of  aim,  for  which  execution  may  issue  tor 
him  in  due  fonn.  If  such  party  fails  lo  recover 
in  tlie  suit.  Judgment  sfaall  be  lendered  and  ex- 
«culioa  may  issue  against  him  fwoosta  In  favor 
of  the  defendant  i  and  tbe  United  Slates  ahall  in 
BO  case  be  llaUe  for  the 


tirai  of  six  years  after  the  cause  of  action  has  ac- 
crued, after  which  no  euch  suit  shall  be  raun- 
talncd,  with  the  usual  saving  in  behalf  of  per- 
"Mt  under  disabilities. 

The  counsel  lor  plaioCifl  in  error  assumes  In 
argument  that  the  suit  was  to  recover  {lamages 
for  alleged  trespaasee.  It  was  plainly  upon  ibe 
bond  itself  and,  therefore  arose  directly  under 
the  provisions  of  an  Act  of  Con;;taaii.  Owia  v. 
BmdUm,2Baw..iV;  Chnnv.  Ji'irlonfilinv,..!. 

In  MeStt  V.  Haint,  10  Wnll ,  22  [77  L'.  B-. 
XIX..  880],  (he  removal  of  which  wan  lield  lo 
be  unlawful,  was  made  under  the  aup|M>seil  au- 
thority of  the  Act  of  March  3. 18011  [12  Stni.  al 
L.,  7551.  and  that  of  Aprils,  1800  1^14  SlaL  at 
L.,  27]. 

After  the  removal  of  the  cause  it  was  put  nt 
issue  by  the  filing,  on  the  part  of  tbe  defend, 
ants,  of  an  answer  and  an  amended  answer.  In 
these  answers  it  was  alleged,  thM  In  a  proorcd- 
Ing  in  bankruptcy  adjust  Dreyfus  tfeCu.,  <1iily 
commencedin  the  district  court  for  tliatdiitriirt 
by  David  Valentine  &Co.aBcredit4irs,  an onler 
was  made  directing  "That  the  marshal  take  pro- 
Ttalonal  possession  of  all  tbe  property  of  tbe  said 
defendants,  real  and  peraonal  belonging  to  the 
aajd  firm  of  E.  Dreyfus  A  Co.,  or  the  mdivid- 
ual  members  therecH,  and  particularly  the  mer- 
chandise pretended  lo  bav«  been  transferred  to 
Mose*  Feibelman  at  Delta,  Louisiana,  and  all  o( 
the  books  of  account,  bonk  books  and  paper*  [4g5] 
of  or  relating  to  tbe  business  of  said  firm  of  E. 
Drevf  us  &  Co.,  and  bold  the  same  subject  lo  the 
furuierordersof  this  court;"  that  a  writ  was  1»- 
aued  In  pursuance  d  that  order  to  the  defend- 
ant Packard,  commanding  him  to  ssecuie  said 
order,  which  is  the  writ  mentioned  in  tbe  plaint 
Ifl's  petition :  that,  in  obedience  lo  the  command 
of  tbe  said  writ,  the  said  Marshal  did  take  into 
his  poaseasion  and  custodv  the  goods  and  prop- 
erty therein  described  ana  referred  to,  and  none 
other ;  and  that  the  said  goods  and  property  au 
token  and  held  are  the  same  as  those  mentioned 
in  the  plalntliTs  petition,  the  same  having  rome 
into  tbe  poaseasion  of  the  plainiltT,  In  puiauauee 
of  a  fraudulent  conspirsi^  between  tbe  pluiot- 
iff  and  Hoeea  Feibelman,  and  tbe  members  of 
the  firm  of  E.  E>revfus  &  Co.,  the  bankrupta. 
the  object  of  wbicli  was  to  prevent  tbe  snme 
from  coming  into  tbe  possession  of  the  assi(;i](.'e 
in  bankruptcy  of  sold  backnipta,  and  no  to 
cheat  and  defraud  iheir  creditors,  the  said  goods 
and  ptopM^  being,  when  so  seized,  the  prop- 
erty of  sold  bankrupts,  and  not  of  the  said  Moses 
Feibelman,  nor  of  toe  plaintiff,  neither  of  whom 
were  entitled  to  the  possession  of  tbe  same. 

Tlie  plaintiff  moved  to  strike  from  ihe  answer 
the  foregoing  defense,  which  motion  was  ovit- 
ruled.    This  ruling  of  the  court  Is  assigned  for 

The  ground  on  which  this  a.<Bignmcnt  of  er- 
ror Is  predicated  is,  that  by  the  law  of  Louisiana 
a  perstHi  in  possession  of  personal  property  as 
owner,  claiming  title,  cannot  be  ainturbe^l  in 
that  possession  by  a  seizure  under  Judicial  proc- 
eas  running  aminai  another  pers(H>i  that  a 
Usnsfer  In  fiaud  of  crediton  cannot  be  attacked 
by  a  seizure  by  the  marshal  or  shorilE,  under  an 
execution  against  tbe  debtor,  of  the  property  in 
the  hands  of  a  thlid  possessor;  and  that,  con- 
aeouently,  In  this  suit,  in  which  it  was  admit- 
ted that  the  goods  had  been  takm  out  of  the 
»86 
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by  GOUDflel  (o  Taiioiu  aecdoiia  of  tlw  Retiaed 
CStO  Code  of  LonSaUiuk  and  to  Dnmenraa  d» 
cialoiu  theremi  bj  the  Supreme  Coort  of  that 
State;  and  the  rtatement  b  made  that  Um  deda- 
[4(0]  toDof  this  court  inlbHyT.  ihMiAanan,16Pe(., 
21S,  which,  il  U  adtnitled,  U  not  reconcilable 
with  the  conclusloD  indsted  upw,  wa«  made 
without  the  point  having  iMen  made  or  con- 
alderedaa  to  the  law  of  Louiaiana,  under  which 
the  case  arose. 

But  It  ia  entirely  Immaterial,  in  our  view  of  the 
case,  wliat  the  law  of  Louisiana  upon  the  point  is, 
for  the  reason  that  that  law  lias  no  application 
to  IL  The  question  relates,  not  to  any  law  of 
that  Stole,  but  to  a  taw  of  the  United  Slates,  and 
b,  whetherundertheBankruptActof  1807[]4 
Btat.  at  L.  ,S17],tiie  District  Court  of  the  United 
States,  sitting  lo  bankruptcy,  has  jurisdiction 
to  order  the  seizure  and  detention  of  goods,  the 


This  was  tbererr  polntdedded  hr  this  court 
in  S/iarpt  t.  Doj/U.  102U.  S.,686  [SJCVI.,277], 
a  reference  to  wlilch  makes  it  unnecessary  to 
repeat  the  grounds  of  the  conclusion,  that  In 
such  a  case  the  defense  here  allowed,  if  estab- 
lisbed,  should  prevail. 

All  the  other  exceptions  taken  durinc  the 
trial  weredirectcd  to  theadmission  of  testunonj 
in  support  of  this  defense,  and  are  disposed  of 
when  the  defense  Itself  Is  adjudged  to  be  valid. 

ITitrtit,  Uiartfart,tu>trrorin  thtrteerd,  and 
VujvigmmtU^^rmtd. 

Trueoopr.  Tnt: 

Janes  H.  HaKeoner.  Clerk,  Sup.  Court,  D.  Bl 


W.  J.  SmXH  ET  AI-,  Plffl.  in  Brr., 

•. 

MALCOLM  HcNEAL  vr  tx. 

(SeeB.  C  Beporter's  eO.,  tMHOL) 

Judgment  cf  diuiUmat — Wun  wmduiite. 


it  oonolude  the  itlalnt- 


L  The  Judgment  of  a  001 
want  of  jurlsdkMIon,  doss 
IR^rlcMotaotloii. 

&  Oases  mar  be  suppoead,  pertiapa,  wbem  the  van  t 
Of  JoiladMlH  in  a  oourt  Is  so  elear  that  the  umur- 
InKot  a  suit  therein  would  ibow  anah  BmasnegU- 
■raoa  and  IMMerenoe  as  tooutthepartr  off  from 
IfaB  benaSt  of  ■  statute,  which  clvee  ■ddiuoasnime 
for  suIdb  after  a  JodnMot  whlcn  does  not  oon- 
ehide  the  right  «f  aoOMi. 

[No,  197.] 
Argutd  Nm.  IS,  IS,  1883.  Dtddei  Dte.  ),  OSS. 


If  oca.— EAntMl  bv  Moment.   Sea  ooC*  to 
deo  r. Nlzon, Sir.  C (t  How.),  m. 

OmMgtwnM*  <t  noiuuft  or  dttmlMiil  cf  th* 

plotat;  dtaUMtint  M  oettoM /or«9ii<tal)fa  riNaf ;  a 
Mmmtlli  no  bar  1«  aaoOur  aeuanjor  tarn*  couc- 
Sea  n«U  to  Homer  V.  Brown.  SI  U.S.  (U  Uow.hai 
MS 


Statement  of  the  case  17  Jfr.Aj(te  Woeda  ; 

On  December  81st,  ISlv,  the  plalolUb  In  er- 
ror brought  niit  iMiiist  defisadanU  In  the  Ctr^ 
cutt  CouH  of  Ibe  United  States  for  the  Westen 
District  ct  Tennessee,  to  recover  forty  acreaof 
land.  The  declaration  deacribed  the  land  and 
averred,  that  the  plalntUb  were  possessed  tfaoe- 
of ,  claiming  In  fee  through  a  (xrtiflcate  aS  th* 
United  Btatee  district  tax  oommissioners,  nam* 
Ing  them  ooder  as  Act  at  Congrees  entitled 
"An  Act  for  Ibe  Collection  of  Taxes  In  Insure 
recdonaiT  IMstricta  within  the  United  State* 
and  for  Other  Pnrpoaes,"  and  the  Ada  UMod- 
iog  the  same  ot  January  1,  ISM,  and  Ihatafier 
such  poosBosion  accrued,  the  defendant  on  De- 
cern!)^ 1, 18IIS,  entered  upon  the  premuea  and 
unlawfully  withhold  and  detain  uie  matt,  tic. 

Two  of  the  defendants,  McNeal  and  0am- 
tbers,  demurred  to  the  dedaratlon :  Arst,  be- 
cause It  did  not  sufficiently  describe  the  proper- 
ty sought  to  be  recovered;  and,  second,  hecanse 
it  did  not  show  that  tbe  plaintiffs  were  notdti- 
zens  of  the  State  of  Tennessee,  ao  as  to  give  the 
court  Jurisdiction  of  the  cause. 

On  February  84,  ItTH,  Ibe  court  sustained 
tbe  demurrer  upon  the  ground  that  it  had  "  no 
Jurisdiction  of  Ihe  caoae  of  action  in  i^intilt^ 
dedantionalleged  and  set  forth,"  sndalsmlnaed 
Uiesttil. 

Allerwards,  on  October  90,  1877,  the  plain- 
tlfts  in  error  brought  the  present  suit  against 
the  same  defendants  in  the  same  court,  to  re-  [4^8! 
cover  the  same  tract  of  land.  The  declaration 
in  this  cause  was  identica]  with  that  in  the  form- 
er action,  except  that  in  this  case  the  following 
averment  wasaddod:  "Defendantsdonotdaim 
under,  but  adversely  lo,  and  deny  tbe  validitT 
of  plaintiff's  claim  of  titie  under  the  aforesaid 
Ada  of  Congress,  and  the  validity  of  ptaintiffs' 
daimof  title  under  tbe  aforeeald  Ads  of  Ooa> 
gress  is  the  onl^  question  In  controversy  bo- 
tween  the  plaintiffs  and  defendants." 

Tbe  defendants  pleaded  the  seven  years'  lim- 
ttation  prescribed  by  the  Statute  of  Tennessee, 
to  which  the  plaintiffs  pleaded  the  following 
replication : 

"Now  come  the  plaintiffs,  bv  attorneys,  and 
as  to  defendants  plea  herein  pleaded  say,  that 
on  the  Slst  of  December,   U18,  and   within 

net -• 

...         plai: 

against  defendants  in  ihu  court  lo  recover  pi 
snslon  of  the  same  premises  whereof  plalntiffn 
here  now  seek  to  recover  possession ;  and  tb« 
said  suit  was  commenced  upon  Ihe  same  canon 
of  action  that  the  ^tntlffr  now  writ  and  ac- 
tion are  founded.  That  the  said  action,  aooMiv* 
menced  as  aforesaid,  was  duly  prosecuted  by 
plaintiffs  until  the  1st  of  Soitember,  1877,npoa 
which  day  a  Judgment  (which  said  Judgment 
tinlngof  record  In  tills  court  Is  rtfeTredto> 
tberdn  rendered  by  said  dfcnlt  court  upon 


rne  aeienoams  oemunea  10  uus  r^uauiuii 
on  two  grounds  :  Drst,  because  it  appeared  by 
the  Judgment  referred  to  and  made  a  part  of 
tbe  repllcatton,  Ihu  said  Judgment  was  upon 
the  merits;  and,  second,  because  It  wpeued 
from  the  record  of  said  former  cult  that  the 


U6I. 


Otma  T.  McNxu. 


coartlowhlchitmBbnnigtit  had  no  Jarladlc- 
tloD  Iheroof,  and  aaid  hU  wu  dlumtwed  for 
mnt  of  JuiMlctioo. 

TlM  cwue  wu  heard  upon  thU  demurrer, 
wUch  tbe  court  nut^ntd  ud  altered  Judg- 
ment diimlialDg  fdaintlSi'  niit. 

To  rereiae  tlutt  judgment  tidi  writ  of  error 
b  pfoaeooted. 

Mmrt.  S.  SlMllabuwer,  D.  B.  Meuen, 
W.  U.  Bnted  waA&P.  Folbr,  forpUiDtiiTsiu 

Mi^t.  P.  PhUUpa  and  W.  BaUtU  muipt, 
for  defendant!  In  oior. 

'^      J/r.  JvMtiee  Woods  delivered  the  opinl< 
tbe  court; 

The  questton  presented  bj  the  record  b  the 
(afncieDc;  of  the  plahitiffi'  replication  to  the 
deteadBQts'  plea  of  the  sevea  years'  Statute  of 
Limitation. 

The  Umilatiou  relied  on  ^  defendanta  ia 
that  preacribed  by  article  2TSS  of  the  Code  of 
Tenneasee,  which  ia  aa  follona:  "  No  peraon, 
or  anyone  claiming  under  him,  aball  have  any 
action,  either  at  law  or  in  equity,  tor  any  lands, 
etc.,  but  within  eeven  yean  alter  tlie  right  of 
action  has  oecmed." 

The  plaintiff*  In  error  contend  that  tlieir  pn» 
eot  acoon  ia  aaved  from  the  bar  of  thla  atatute 
by  the  proviaioB  of  articte  2759  of  the  Oode, 
which  ia  aa  tollowa: 

"  If  the  action  ia  commeBced  within  the  time 
limited,  but  tlM  Judgment  or  decree  ia  rendered 
agalnat  the  pUlntifr  upon  any  ground  not  coD' 
Elding  hia  right  oi  action,  or  irtien  the  ludg' 
ment  or  decree  ia  rendeied  in  favor  of  the  {Halnt 
iff  and  ia  aneated  or  rereiwd  on  appeal,  the 
plaintiff  or  Ua  repitMntotiveB  or  privlea  may 
commeDce  a  new  action  within  one  year  after 
the  reveiMl  In  onesU" 

The  question  o(  law  upon  which  the  parties 
ate  at  ivue  is,  whether  ue  Judgment  tendered 
February  24,  1877,  by  which  the  ndt  boffuo 
December  81, 1873,  was  dlamlaaad,  the  diamua- 
al  being  on  the  ground  that  the  court  had 


tion  aa  being  rendered  on  a  groundoot  condnd- 
insthe  plai^ifla'  right  ol  action. 

It  ia  well  aettled  that  the  Judgment  of  aconrt 
dismlaaiDg  a  (uit  for  want  of  jurfadlcdon  doea 
not  conclude  tbe  ^aintlfl's  right  of  action. 

In  WaldM  T.  Sniby,  14  Pet,  ISO.  it 
■aid  by  this  court:  ' '  A  decree  dismissing  a  bill 
generally  may  be  set  up  in  bar  of  a  second  bill 
tAmni  having  the  same  object  in  view,  hut  when  the 
^^^  bill  has  been  diamlssed  on  tbe  ground  that  tbe 
court  had  no  JuriadictioD,  which  shows  that  the 
merits  were  not  heard,  the  dismissal  Is  not  a 
bar  to  the  aecood  suit." 

So  tu  tbe  case  of  Btighet  v.  U.  8..  4  WalL. 
383  {71  n.  B.,  XVIU.,  803],  thia  court  de- 
daredi  "In  i»der  that  a  Judgment  may  con- 
stituw  abar  to  anotbw  suit  It  must  be  rendered 
in  a  proceeding  between  tbe  same  parties  or 
their  privies,  and  Um  point  of  oontroversf  must 
be  the  same  in  both  cases  and  most  be  deter- 
mined on  its  merits.  If  the  fliat  suit  waa  dis- 
missed for  defect  of  jdeadings  or  parties,  or  a 
miscoDcnition  of  the  form  of  proceeding,  o-  "^  - 
want  of  Jurisdiction,  or  waa  oiapoaed  of  oi 
ground  which  did  not  go  to  the  merlta  of  tlie 
action,  the  Judgment  tendrnd  will  prove 

lOf  u.  s. 


bar  to  another  suit,"  See,  also,  OneuL  Et.,  sees. 
62S,  sao,  and  eaasa  there  dted. 

These  cases  would  seem  to  settle  the  questloit 
jgainat  defendants  in  nror,  for  they  dedde  that 
the  dismissal  of  a  suit  tor  want  of  Inriadlctioii 
is  upon  a  ground  not  concluding  the  right  of 
action.  Defendanis  la  error,  however,  contend 
that  the  bringiog  of  a  suit  in  a  court  having  no 
Jurisdiction  thereof  was  gross  negligence,  and 
that  the  curreat  of  authority  Is  against  extend- 
ing the  terms  of  the  statute  to  let  In  one  guilty 
oTiL 

Casea  might  be  supposed,  perhaps,  where  the 
want  of  jurisdictioQ  In  the  court  was  so  clear 
that  the  bringing  of  a  suit  therein  would  show 
socb  gross  negligence  and  IndlOerence  as  to  cut 
the  par^  oS  from  the  benefit  of  the  saving 
statute,  as  if  on  action  of  ejectment  ahould  be 
brought  in  a  court  of  admlndty,  or  a  bill  in 
equity  should  be  filed  before  a  justice  of  the 
peace. 

But  tbe  suit  between  these  parties,  which  waa 
begun  December  SI.  1ST8,  is  far  from  bring 
such  a  case.  There  is  nothing  in  the  record  la 
show  that  it  was  dismissed  lor  any  inherent 
want  of  Jurisdiction  In  the  court  In  which  It 
was  broueht. 

We  th&k  that  on  December  31.  1878,  when 
said  first  suit  was  brongbt,  tlw  Circuit  Courts 
of  the  Unilad  States,  under  the  3d  section 
of  the  Act  of  Congress  of  March  8.  18S3,  en- 
titled, An  Act  Further  to  Provide  for  tbe  Col- 
lection of  Duties  on  Imports,  4  8tat.  at  L.,  S32, 
had  Jurisdiction  of  a  suit  brought  to  recover 
lands  purchased  at  a  sole  for  losea  made  under  ,^««i 
authority  of  the  Act  of  June  1, 1868  flZ  Stat,  i"*'* 
at  L.,  422],  for  the  collection  of  tazca  tn  Insur- 
rectionary districts,  where  the  title  so  derived 
was  disputed  by  defendants.  Tbe  defect  was 
in  tbe  aeclormtion  which,  although  it  averred 
that  plaintiffs  claimed  title  under  the  revenue 
lawB  of  the  United  States,  did  not  aver  that 
their  title  In  that  respect  was  disputed  by  de- 
fendants. Hod  such  on  averment  t>een  made. 
the  Jurisdiction  of  the  court  would  have  ap- 
peared on  the  face  of  the  declaration.    BxparU 


to  entertain  the  suit  was  brought  In  other 
words,  the  case  was  dismissed  for  a  defect  In 
pleading.  In  the  present  suit  the  defect  of  the 
declaration  in  the  first  suit  is  supplied. 

We  are  of  opinion,  therefore,  that  the  plaint- 
iffs in  erntr  are  enUUed  to  the  benefit  of  articl* 
375B  of  tbe  Code  of  Tennessee,  for  their  Judg- 
ment In  tbe  first  suit  waa  not  upon  any  ground 
concluding  their  ridit  of  action,  nor  have  they 
been  guilty  of  au^  negligence  or  carelessnesa 
in  the  bringing  of  Ihetr  first  suit  as  should  ex- 
clude them  from  the  benefit  of  the  said  article. 

In  support  of  the  propoaitlon  that  plaintilTs 


ertt]/  V.  Weatlimlii,  81  His*.. 
Bovghtcn,  1  Qray,  580;  Oaffin  v.  OotUa,  18  nek., 
388i  Oitem  v.  RMdiu,  11  Ala.,  ISA;  dJtOltnjTlMa. 
T.  Allitan,  a  Hawks  ffl.  C.},  847;  LamdaU  v. 
Cm,  7  J.  J.  Harab,  S»l;  J'Mv*  r.  Wted.  %  Vt, 
•S7 


ib.Gootj^lc 


SUTREMB  COQBT  OT  THB  UxiTBD  STATES. 


Oct.  Tntit, 


S9Q;  Bptarr.  JTamU,  13  Vt,  484;  MtMhMi$  t.  I 
P/.iVIi>,  S  Salk.  [m\;  Kintey  t.  ^(siwml,  1 
Ld.  Ra^m.,  483. 

Tlttjui^inent  ef  Vi»  Ointiit  Cburt  mutt  be  re- 
*er$ed,  and  t/u  cavm  retnanded  U>  Ote  Oiratit 
Court  forfurOiv  jiroeetding*  in  eoi^ormit]!  xrith 
thii  opinion. 

Trueoopr.   Teat: 

JunM  B.  UoKaDDer.  Oerk,  Sup.  Court,  U.  B. 


WILLIAM  BAILEY  bt  ai.,  AppU., 

UNITED  STATES. 
(Bee  8.  C,  Beporlerl  ed.,  OB-UB.) 
Faj/ment  to  attomeg,  uA«n  ndUd. 


APPEAL  from  the  Court  of  Clalnis. 
The  history  and  fncu  of  the  case  fully  ap- 
pear la  the  opibioii  of  the  court. 

Mt*tT».  J,  Hnbley  Ashton  and  J/alhaniel 
Wilton,  forappellanU: 

By  the  express  provisions  of  the  Act  of  Peb- 
ruarr  36,  1863,  every  power  of  altoraey,  order, 
«r  otDcr authority,  for receivingpajinent of  any 
claim,  whether  allowed  by  a  resolution  or  Act 
of  Congress,  or  otherwise,  is  rendered  abaolutely 
null  and  void,  unless  freely  made  and  executed 
after  the  sscertainment  of  the  amount  due  and 
the  issuing  of  a  warrant  for  the  payment  Ihere- 
-of, 

Nothing  could  be  more  general  or  more  pre- 
cise and  peremptory,  than  this  enactment. 

It  strikes  down  every  power  or  warrant  of 
attorney  for  the  collection  of  any  claim  upon 
the  United  States,  not  freely  made  In  conform- 
ity with  Its  requirements,  and  deprived  it  of  all 
legal  efficacy  whatever. 

Gale  V.  o:  &,  3  Ct.  01.,  38;  Cooper  v.  U.  B., 
«  Ct.  CI.,  199;  Pitret  f.  U.  5,  1  Ct.  CI,  388: 
O.  8.  V.  Oillii,  85  U.  8..  414  (XXIV.,  604); 
Spofford  V.  Kirk.  97  U.  S.,  489  (XXIV.,  lOM); 
BtcktTY.  Btetetur,  IG  Minn.,  435. 

It  follows  that  A.  E.  Qodeflroy,  to  whom  the 
money  of  these  parties  was  paid,  was  not  au- 
thorized to  receive  it,  and  there  was  no  warrant 
for  its  payment  to  him  at  the  Treasury. 

The  money  due,  under  the  Act  of  1870,  hav- 
ing been  thus  paid  to  an  unauthorized  petvon. 
tiie  claim  was  not  extioguished,  and  the  United 
States  are  liable  for  the  amount  to  IheclaimaDts, 

The  authorities  place  a  payment  10  an  unau- 
thorized person  upon  the  same  legal  footing  as 
«  payment  on  a  forged  signature;  and  the  rule 
is  settled  in  regard  to  the  latter,  that  forgery 
<aa  confer  no  powen  nor  transfer  any  rights.  2 


Pan.  Notes  and  Bills,  311;  Bava  v.  Bank,  37 
Conn.,  382;  Morgan  v.  Bank,  I  Duer,  434. 

The  prindple  is  settled  In  our  jurisprudence, 
that  no  one  is  presumed  to  know  the  la*  of  a 
foreign  country.  The  maxim,  IffTiorantia  Ugit 
neminem  txcuiat,  applies  only  to  citiieDS.  It 
has  no  application  to  foreigners.  The  law  ia 
pteaumed  to  be  known  onlytty  the  peraonasub- 
jecttoit.  J    J        »- 

1  Story,  Eq.  Jur..  sec.  140;  J7aim  t.  .Plwter, 
8  Pick..  113;  Ledie  v.  Baillie,  3  Tounge  A  0. 
Ch.  Oas..  91. 

Mr.  B.  F.  PUIUpfc  Solieilor-Om..  for  ap- 
pellee. 


DistrictCourt  ofthe  United  Statesfortte  South- 
ern District  of  New  York,  certain  sums  of  mon- 
ey were  ascertained  to  be  due  on  account  of  Che 
Illegal  capture  of  the  British  Meamcr  Labuan 
antfher  car^^by  acruiserof  the  United  States. 
On  the  6th  day  of  February,  1869,  William 
Boiler,  William  Leetham,  James  Leetbam  and 
ElizaMth  Leetham,  British  subjects,  executed 
and  delivered  a  power  of  attorney — in  which 
they  described  themaelvea  as  theit  or  late  own- 
ers of  said  steamer — constituting  one  A.  E.Ood- 
oflroy,  of  New  York,  their  attorney,  with  au- 
thority to  receive  from  the  Ooverament  of  Ibe 
United  States,  and  from  all  and  every  person  or 
persons  whom  It  might  concern  to  pay  or  sntis- 
fy  the  same,  all  mMieys  then  or  which  might 
thereafter  become  due  and  payable  to  them  wiib 
reference  to  aaid  vessel  Labuan;  upon  receipt 
thereof,  to  execute  acquittances,  releases  and 
discharges  for  the  same;  and,  upon  n 
ment  there*'  —  —"--    -"• 

lomey  deemed  proper. 

By  an  Act  of  Congreas,  approved  July  7, 1 B70 
[16  Stat,  at  L. ,  349],  it  was,  amongolber  things,  E* 
provided  "That  there  be  paid,  out  of  any  mon- 
ey In  the  Treasury  not  otherwise  appropriated, 
-  William  Bailey,  William  Leetham  and  John 


$131,321,80,  with  Interest  from  Jtine  3, 1863,  to 
the  time  of  Myment,  and  |$,000  without  inter- 
est. "  The  Act  declares  that  such  sums  are  dna 
under  the  before  mentioned  decreeof  March  36, 
1868. 

At  the  date  of  this  Act  the  owners,  in  differ- 
ent proportions,  of  The  Labuan  were  William 
Bailey,  William  Leetham,  and  the  executors  and 
executoix  of  John  Leetham,  who  were  William 
Leetham,  James  Leetham  and  Eliiabeth  Lee- 

An  account  between  the  United  States  and 
said  owners,  based  upon  the  said  Act  of  July  7 
1870,  having  been  examined,  adjusted,  admitted 
and  certified  by  the  proper  officers  of  the  Treas- 
ury, a  warrant  was  made,  upon  which  a  draft 
was  issued  on  theTreasurerof  the  United  States 
for  the  sum  of  $300,070. 34.  payable  "loWm.  Bai- 
lsy>  Wm.  Leetbam  and  John  Leetham,  of  En- 
gland, or  their  legal  repreaeatatives,  or  order." 
ThisdraftWBHdeliverodto  Qodeffroy,  with  this 
indorsement  thereon:  "  Pay  on  the  indorsement 
of  A.  E.  Qodeffroy,  atty.  in  facL  R.  W.  Tay- 
lor,  comptroller."  The  draft  having  been  in- 
dorsed In  the  names  of  the  payees,  by  himself 
109  D.  8, 


ib.Gootj^lc 


Bailit  t.  Uhitxd  Statxb. 


M  thdr  attorn«]r  In  fitct,  QodtSioy  reoelTed  the 
proneda.butliu  never  paid  to  Uie  parties  named 
Ui  the  A^t  of  CongiesB,  or  to  u^one  for  them, 
an;  put  of  the  mm  collected  by  him  from  the 
United  Stales. 

The  Treasury  Department  refused,  altfaon^ 
requested  by  appellants  or  their  agwia,  to  mase 
further  payment  Thereupon  this  action  was 
broujjht  in  the  Court  of  Claims  to  recover  the 
amount  specified  in  the  Act  of  Congress.  Judg- 
nwDt  was  rendered  for  the  United  States,  and 
the  present  appeal  questions  the  correctness  of 
that  judgment. 

It  Is  contended,  on  behalf  of  appellants,  that 
the  power  of  atlomcv  executed  in  1869  to  Qod- 
effroy — upon  the  autnority  of  which  alone  was 
payment  made  to  him— was,  under  the  laws  of 
[4S6]  lbs  United  States,  abaolutelv  null  and  void;  con- 
sequen^y,  no  payment  under  It  could  bind  the 
claimanta  or  discbarge  the  Government  from  lis 
obllgulon  to  pay  the  sums  specified  in  the  Act 
ot  1870.  This  presents  the  conlrolliag  question 
on  the  present  appeoL  Its  determination  de- 
pends upon  the  construction  to  be  given  to  the 
Act  of  July  39,  1846,  9  Stat,  at  L..  41.  entlUed 
"An  Act  In  Relation  to  the  Paymeat  of  Claims," 
and  to  the  1st  and  7tli  sections  of  the  Act  of  Feb- 
ruary 29,  t8S8,  lOStat.  atL.,  170,  entitled  "An 
Act  to  Prevent  Frauds  upon  tlie  Treasury  of 
the  United  States." 

The  Act  of  ISU  related  to  claims  ag^st  the 
United  Slates  allowed  by  a  resolution  or  Act  of 
Congreaa.  ThatstatutedirectedthattheyBhould 
not  be  paid  to  any  other  person  than  the  claim- 
ant, his  executor  or  administrator,  unless  upon 
the  production  to  the  proper  disbursing  officer 
of  a  warrant  of  attorney  executed '  'after  the  en- 
Mtment  of  the  resolution  or  Act  allowing  the 
claim."  The  1st  section  of  the  Act  of  1858  de- 
clares that  "AD  transfers  and  assignments  here- 
after made  of  any  claim  upcm  the  United  States, 
or  any  part  or  share  thereof,' or  interest  tlkereoo, 
wbetber  absolute  <»  oonditioDal,  and  whatever 
may  be  tbe  cousidemtion  therefor,  and  all  pow- 
«Ts  of  attorney,  or  oi^tra,  or  other  euthorities 
for  receiving  payment  of  any  such  claim,  or  any 
puior  share  theraof,  shall  be  absolutely  nuQ 
and  void,  unless  tbe  some  shall  be  freely  made 
and  executed  In  the  presence  of  at  least  two  at- 
te^ng  witnesses,  after  the  allowance  of  such 
dalm  the  ascertainment  of  the  amount  due, 
aod  the  Issuing  of  a  warrant  for  the  payment 
thereof."  That  Act  further  provides  (section 
T  that  its  provisioDs  and  those  of  the  Act  of  1B4Q 
ahall  "uiplyand  extend  to  all  claimsagainst  the 
United  States,  whether  allowed  by  special  Acts 
of  Congress,  or  arising  under  general  laws  or 
treaties,  or  m  any  other  manner  whatever." 

These  enactments  have  been  under  examina- 
tion in  several  cnses  heretofore  decided  in  this 
court,  some  of  which  are  now  relied  on  to  sup- 
port the  proposition  Ihatofflcersof  IheTreaaury 
were  forbiadcn,  by  statule,  from  recognizing 
OodefTroy,  under  any  circumelanccs,  as  agent 
of  claimants,  with  authority,  as  between  tLem 
[4ST1  and  the  Ooveramcnt,l«  receive  the  warrant  and 
draft  when  issued.  But  we  do  not  understand 
that  any  of  these  cases  involved  the  precise 
question  now  presented  for  determination. 

In  0'.&v.ffiau,95U.B.. 407 [XXIV., 50*1, 
ttwai  ruled  that  a  cldm  against  the  United 
Stales  oould  not  be  assigned  so  as  to  enable  the 
assignee  to  toiag  suit  against  Ihe  Oovemment 
in  C.  S.  U.  S.,  Boob  87. 


in  his  own  name  in  the  Court  of  Claims.  In 
Spcfford  V.  mrk.  97  U.  S.,  481  [XXIV..  10821, 
the  question  was  ss  to  the  validity  of  certain 
orders  drawn  by  a  claimant,  before  the  allow- 
ance of  his  claim,  upon  the  attorneys  having  It 
in  charge,  directing  the  latter  to  pay  certain 
Bums  out  of  tbe  proceeds  when  collected,  and 
which  orden,  bdng  accepted  by  the  attorneys, 
were  purcha^  by  Spofiord  In  good  faith  waa 
for  v^ue.  Upon  the  treasury  warrant  being  Is- 
sued, the  claimant  refused  to  admit  the  validity 
either  of  the  orders  he  bad  given  or  the  accept- 
ances made  bv  his  attorneys.  Thereupon  Spof- 
ford  sought,  by  suit  against  the  claimant  and 
his  attorneys,  to  enforce  a  compliance  with  the 
orders  and  acccptoDces  of  wbidi  be  had  become 
assignee  and  holder.  The  court  adjudged  that 
the  transfer  or  aaslgtunent  to  Spofford  was,  un- 
der the  Act  of  18iW-CBrried  into  tbe  Revised 


whst  would  have  been  the  effect  up- 
on the  rights  of  the  claimant  had  the  officers  of 
the  Oovemment  recognized  the  assignment  to 
Spoffo.a.  In  BHwn  v.  U.  S.,  97  U.  8.,  898 
[XXIV..  1085],  it  was  ruled  that  the  Act  of 
185S  applied  to  cases  of  voluntary  assignments 
of  demands  against  Ihe  Oovemment,  and  did 
not  embrace  caaes  where  the  title  is  transferred 
by  operation  of  law.  "  The  passing  of  claims 
to  bars,  deviseesor  assignees  in  bankruptev," 
said  tbe  court,  "arenotwithin  theevQMwluui 
the  statute  aimed." 

But  what  was  said  in  Gtiodman  v.  yWaOi, 
102  U.  B.,  BSO  [XXn.,  SSO],  seems  to  be  moi« 
directly  in  point.  That  waa  the  case  of  a  toI- 
untory  assignment  bv  a  debtor  of  bis  property 
for  the  benefit  of  creoltora,  including  his  riglits, 
credits,  effects  and  estate  of  every  description. 
The  asugnment  embiaced  a  <^ro  of  tbe  assign- 
or arising  under  a  contract  with  the  United 
States.  It  waa  adjudged  in  tbe  court  of  ortg- 
inal  Jurisdiction  that,  as  to  that  claim,  the  as-  [4M1 
signment  was  rendered  Invalid  by  the  Act  of 
1^.  Bottbelanguageof tbiscourt,speaking 
by  Mr.  Juttiee  Miller,  was:  "It  Is  ondetstood 
that  the  drcolt  court  sustained  the  demurrer 
under  the  pressure  of  the  •tronslanguage  of  the 
opinion  In  Spoford  v.  Sirk.  We  do  not  think, 
however,  that  tbe  drcumstances  of  the  present 
case  bring  It  within  the  one  then  undn  consld- 
,eration,  or  tbe  prindplee  there  laid  dowiL  That 
waa  a  case  of  the  transfer  or  assignment  of  apart 
of  a  disputed  claim,  then  in  controveray,  and  it 
was  clearly  within  all  tbe  mischiefs  desinied  to 
beremedicdby  the  statute.  Those  mischiefs,  as 
laid  down  in  that  opioloo  vid  in  the  otliers  n- 
Jerred  to,  are  mainly  two:  1.  The  danger  that 
the  rights  of  the  Oovemment  might  be  embar- 
raased  by  baving  to  deal  with  several  persMis 
instead  of  one,  and  by  the  Introduction  of  a 
party  who  was  a  stranger  to  the  original  trans- 
action; 3.  That  by  a  transfer  of  such  a  claim 
against  the  Oovemment  to  one  or  more  persoiu 
not  originally  Interested  In  It,  the  way  might  be 
conveniently  opened  to  sucbimproperlnfluencei 
In  prosecuting  the  claim  before  the  departments, 
the  courts  or  the  Congress,  as  desperate  cases, 
where  the  reward  la  contingent  on  success,  ao 
often  suggest."  "But  tbeee  cooBiderations," 
tbe  court  proceeded  to  say,  "as  well  as  a  care- 
ful examination  of  the  statute,  leave  no  doubt 
that  Its  sole  purpose  was  to  protect  tbeOovem- 


ib.Google 
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meat  and  uot  Um  partiei  to  the  udgnment.* 
ThMe  cues  ihow  th&t  tbe  itntulca  tn  question 
kre  not  to  be  Interpreted  accordteE  to  the  Iltenl 
acceptation  of  the  words  used.  Tneyshovthat 
there  mar  be  asBignmenta  or  transfers  of  clahna 
against  ue  Goveniment — such,  for  Instance,  as 
those  passed  upon  In  Bndn  t.  U,  8.  [rapra], 
and  in  Ooodman  r,  Jfidlatk  [iuprtt\ — wnlca  are 
not  forbidden  br  those  statutes. 

Id  the  case  before  us  no  question  arises  aB  to 
the  transfer  or  asBignment  (rf  a  claim  against 
the  OoTemmenL  The  question  is  whether 
ae,  who  lias  been  authorised  to  re- 
. .  'e  It,  by  the  power  of  attorney  executed  bs- 
ion  the  allowaoce  of  tbe  claim  by  the  Act  of 
CoDgTeas,was  good  as  between  tiie  OoTemment 
and  tbe  dalmant,  where,  at  the  time  of  pav- 

r^jtai  ■''^^  *"(''>  power  of  attorney  was  unrevoked. 

l«3WJ  j]^  ^Jy  respect  of  transfen  or  aadgnments  of 
claims,  tbe  purpose  of  tbe  atatule,  as  ruled  In 
QoBiman  v.  jniHaafc,was  to  protect  the  Oovem- 
ment,  not  the  claimant  in  his  deimngs  with  tbe 
Oovemment,  it  is  difficult  to  perceire  upon  what 

Bound  it  could  be  held  that  the  statutory  In- 
bition  upon  powero  of  atiomn  inadvaitce  of 
the  allowaoce  of  the  claim  and  the  issuing  of 
the  warrant,  can  be  used  to  compel  a  second 
pavment  after  the  amount  thereof  bas  been 
paid  to  tbe  person  authorised  bv  tbe  claimant  to 
receive  IL  A.  mere  power  of  attorney  gtvea 
before  the  warrant  Is  Issued— so  long,  at  bast, 
as  It  is  unexecuted — may  undoubtedly  be  treat- 
ed by  the  claimant  as  abeolutelv  null  and  void  in 
any  contest  between  faim  ana  his  attorney  in 
fact.  Aaditmaybesoruardedbylheofflcera 
of  the  OoTeRunent  wboee  duty  it  is  to  adjust  tbe 
claim  and  issue  a  warrant  for  its  amount  But 
if  those  officers  chose  to  make  payment  to  the 
person  whom  the  claimant,  by  formal  power 
of  attorney  ,faaa  accredited  to  them  as  authorized 
(orecelTe  payment,  the  claimant  cannot  be  per- 
mitted to  make  Us  own  disregard  of  the  statute 
the  basis  for  Impeachlngthe  settlement  had  with 
bis  agent.  To  nold  otherwise  would  be  incon- 
ijstent  with  tbe  ruling  heretofore  made — and 
with  which,  upon  consideration.we  are  entirely 
aatisfled — that  the  purpose  of  Congress,  by  the 
enactments  In  questtou,  was  to  protect  tbe  Oot- 
emment  against  frauds  upon  tbe  part  of  claim- 
ants and  those  who  mlgkt  become  interested 
with  them  in  the  prosecution  of  claims,  wheth- 
er before  CongreM  or  Uie  several  departments. 
The  title  of  the  Act  of  IBSS  suggests  this  pur- 
pose. It  is  to  prevent  frauds  upon  the  Treas- 
ury. An  effectual  means  to  that  end  was  to 
authorize  the  officers  of  the  Oovemment  to  dis- 
regard any  alignment  or  transfer  of  a  claim,or 
any  power  of  attomev  to  collect  it,  unless  made 
or  executed  after  toe  allowance  of  tbe  cl^m, 
the  ascerdUumeni  of  the  amount  due  thereon, 
and  the  isetdng  of  the  warrant  for  the  pay- 
ment thereof.  Other  sections  of  tbe  statute — 
tliose  forUdding  officers  of  the  Oovemment  and 
membera  of  Congress  from  prosecuting  or  be- 
coming inteieated  In  claims  against  the  govern- 
ment, and  those  punishing  toe  bribery  or  un- 
due Influencing  of  such  officers  or  members — 
[MOl  sustain  the  view  that  what  was  In  the  mind  of 
Congress  was  to  protect  the  Government  In  the 
matter  of  claims  against  it  But  if  the  pro- 
tection of  claimants  was  at  all  Id  the  mind  of 
Congress  when  passing  tbe  Acta  of  184S  and 
1868,  it  is  quite  certain  that  lh«  courts  should 
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.  to  the  injury  of  the  Gorcrament,  extern) 
that  protection  to  thoM  who  elected  not  to  arall 
themselves  of  the  providons  of  those  statutes. 
Here  it  Is  not  denied  that  tbe  powerof  attornqr 
executed  In  180B  embrace*  and  was  Intended  1» 
embrace  the  claims  ariidng  out  of  tbe  decree  of 
1806,  from  whatever  source  the  taonty  tit  sat> 
lafaction  of  it  might  be  derived.  Nor  ts  It  pr» 
tended  that  such  power  of  attorney  had  been  re- 
voked prior  to  the  adjustmoit  aiid  payment  of 
the  dauns  in  question. 


.  asbetweentheOovenunentandthemaelvesto 
question  tbe  right  of  the  officer*  of  the  Treaso- 
ry  to  recognize  the  nnrevoked  authorltr  whidi 
fte  latter  had  given  to  OodeSroy,  without  ro- 
Blriction  as  to  time,  to  receive  from  anyone 
whom  It  might  concern  to  pay  all  sums  of  mon- 
ey due  or  to  b^me  due  and  parable  on  mo- 
count  of  the  seizure  of  the  vemel  Labuan. 

The  jiidffmtnt  mutt,  thereon,  bt  t^fflrmed.     A 

m  ordered. 

Ftaeeapj.    l^at: 

Jomca  H.lIoKauMT,a«rk,8iiii.  Oonrt,  C  >• 


HEUEF  JAOESON,  F^.  in  Err., 

JOHN  D.  R0B7  kt  al. 

JOHN  D.  ROBT  rr  aL,  Ftgt.  t»  At., 

RELIEF  JACKSON. 

(See  a  a,  Beporter^  ad.,  M(MU.> 

JWnftv  ttaim—Khat  a^ttuKtura  wiS  nubtin. 


TN  ERROR  to  the  Circuit  Court  of  the  United 
X    Btatei  for  tbe  District  of  Colorado. 

The  history  and  facts  of  the  case  appear  In 
the  opinion  of  the  court 

Mr.  John  D.  Pope,  for  Jackson,  plaintiff. 

Meun.  Aaaoa  Stock,  M.  B.  Oarpenfer  and 
A.  D.  BvUit,  for  Robey  and  Rankin,  defend- 


bv  miners  themEclves  in  different  localiticn. 
ThcBC  rules  prescribed  the  extent  of  grouml 
which  minera  could  severally  appropriate  for 
mininc,  and  the  conditlona  upon  which  nicb 
ground  could  be  acquired  and  oeld.  They  bora 
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*  all  agreed  in  one  porUcular, 
tn  reeognldnc  ^aaeonrj  ud  tpt»o^latloD  m 
tlM  tource  id  atle,  uid  development  ti;  work- 
ioE  M  tbe  condition  of  conttnued  poeaeasion. 
T&e  flnt  discoverer  couM  doive  no  benefit  from 
his  diecoveiy  nnkn  be  followed  it  iq)  br  work 
for  the  development  of  his  d&im;  ana  what 
that  w(»'k  Aonld  be,  the  natun  and  extent  of 
It.  bow  Mon  it  slnrald  commence  after  the  dia- 
cover;,  and  wben  Its  suapenalon  should  be 
deemed  an  abaodomnent  of  tbe  claim,  were 
apeciflcallf  declared. 

The  A,ct  of  Congieaa  of  1666,  gave  the  aanc- 
tion  ot  law  to  theae  mlea  of  miners,  so  tar  as 
ttaev  were  not  in  conflict  with  the  lawa  of  tbe 
United  Stales.  14  Stat,  at  L.,  £G1,  ch.  S62,  sec. 
1,  Subsequent  legislation  spedQed  with  great- 
[44SJer  portlculBritf  the  modes  M  location  and  ap- 
propriatiou  ana  extent  of  each  mining  claim, 
recognizing,  however,  the  essential  features  of 
the  rules  fnimed  by  miners,  and  among  othen 
that  whidi  leqniied  ytotk  txa  the  claim  for  its 
developmmt  as  a  condition  oi  its  continued 
owoenhip;  The  Act  of  ISTS-r-and  it*  provia- 
tona  are  r»«nacted  In  tbe  Revised  Btatutee— de- 
clare! that  on  each  claim  subsequent]  j  located, 
until  a  patent  for  it  is  issued,  tbere  snail  be  an- 
nually expended  for  labor  or  Improvements 
$100.  and  on  claims  previouslj  located  an  an- 
nual expenditure  of  $10  for  each  one  hundred 
teetin  length  along  Oie  vein;  and  provideetbat 
when  such  cIl^nlB  are  held  In  common,  the  ex- 
pendltnie  ma;  be  upon  anv  one  of  them.  And 
it  declares  that  upon  a  failure  to  comply  with 
theaa  oMiditiona  tbe  claim  aball  be  opened  for 
relocation  In  tbe  MOie  manner  as  if  no  location 
of  the  same  had  ever  been  made,  {Movlded  tbe 
— ore,  tb^  asstena  or  represen' 
t  leeumed  work  upon  it  after  ft 
« relocation,    17SUt«tL.,t 


must  be  followed  by  a  party  who 
lain  a  patent  for  his  mining  claim,  ikmong  oth- 
er lidnEB  he  must  flie  an  application  In  tbe  prop- 
er land-ofllce  under  oath,  showing  a  compli- 
ance with  the  law,  togetherwltb  a  plat  and  tbe 
Held  notes  of  hli  daun  or  daima  made  under 
the  dbectioa  of  the  Sorveyor-Oeneral  of  the 
Cnited  States,  showing  Its  or  their  boundaries. 
He  must  also  at  the  time,  or  within  dxty  days 
thereafter,  file  with  tbe  register  a  certfUcate  of 
tbe  Survqror-aeneral  that  $M0  worth  ot  labor 
bM  been  expended,  xtr  improvements  to  that 
amount  have  been  inade  opon  the  claim  by  Um- 
aelf  or  grantor*.  If  within  sixty  days  thereafter 
an  adverse  claim  is  llled,  accompanied  t^  " 


„  competent^ 

tion,  or  the  advene  claim  iawaived.    And  it  is 
made  the  dutv  ot  the  advuae  claimant,  wilhln 
thirtv  days  afterwards,  to  commence  legal  pro- 
ceedings to  detemUne  die  question  of  the  rigbt 
of  possession. 
In  this  case  It  appears  that  the  defendants 
ij  claimed  the  premises  In  controvetsy  as  their 
"*  minincgrouDd,  and  made  application  for  a  pa- 
tent.   The  premises  are  situated  on  Blue  River. 
lit  the  County  of  Summit,  in  tbe  State  of  Colo- 
IMU.  S. 


tado,  and  embrace  twenty-three  acres  and  fot^ 
el^t  hundredths  of  an  acre.  The  plidntUt  as- 
serted an  advene  right  to  them  aapart  of  what 
is  called  in  the  record  "  Tbe  Thomas  Elak 
Claim,"  and  brought  the  present  action  to  d» 
tennine  bis  right  of  possession.    In  his  com- 

Elahit,  he  alleges  that  on  tbe  9th  of  August,  ISTd, 
e  was  the  owner  of  the  Elak  claim,  and  ever 
^ce  has  been  such  owner  and  entitled  to  Ita 
possession:  that  he  worked  tbe  same  as  a  placer 
mining  clum  in  connection  with  other  claims 
adjacent  and  contiguous  to  It;  that  tbe  defend- 
ants some  time  in  1880  entered  upon  a  part 
of  said  claim,  that  portion  nowincontiover^, 
and  have  ever  dnce  wrongfully  withheld  (la 
ton  from  him.    He  avers  that  Ibe  prem- 


possesdot 


of  the 


gations  of  the  plaintifl,  set  up  a 
tloD  ot  the  premises  by  location  ana  occupation 
under  tbe  mining  rules  ot  the  district,  and  to 
the  remainder  by  purchase  from  tbeorlginsl  lo- 


._ mado  by  his  grantors  In  1869,  and  also 

showed  that  tbey  were  owners  of  claims  In  what 
is  called  Lomax  Qulch,  adjoining  and  contigu- 
ous to  the  Klak  claim,  and  began  to  work  such 
adjoining  claims  in  1873,  and  continued  the 
work  until  and  during  1B80;  that  In  prosecut- 
Ine  the  work  they  used  a  flume  which  extend- 
e<r over  tbe  premises  in  controvert^  a  distance 
of  one  hundred  and  fifty  feet,  by  means  of  which 
the  tailings  from  the  Lomax  gulch,  that  is,  the 
waste  material,  were  carried  and  deposited  on 
the  premises,  so  that  at  the  <ntd  tbey  covered  a 
greyer  portion  of  Ihemi  more  than  one  third 
thereof.  From  them  the  plaintiff  traced  his  title. 
With  tbe  exception  of  the  eitendon  of  the 
flume  over  the  premises,  and  their  use  as  a  place 
of  deposit  for  tne  nnste  materia]  from  the  ad- 
joining claims,  it  was  not  shown  that  either  be 
or  his  grantors  ever  did  any  work  upon  them, 
or  ever  bad  possession  of  them.  He  Inristed,  n 
however,  that  this  extension  of  the  flame  and 
use  of  the  premises  were  saffldenl  to  give  him 
tbe  right  of  possession  under  that  clause  ot  the 
statute  wbicb  provides  that  where  several  min- 
ing claims  are  held  In  common  the  labor  or  ex- 
penditure required  may  be  made  on  any  one  at 
them.  Tbe  court  below  held,  and  so  Instructed 
that  these  facts  were  insufllclent  to 


e  jury,  tl 
tabliaha: 


any  possession  or  right  (d  poaseetion 
in  him,  and  that  therefore  he  was  not  ontitied 
to  a  verdict. 

The  defendants  proved  the  location  in  July, 
1880,  of  a  portion  of  the  premises  in  contro- 
versy, then  vacant  and  unoccupied,  and  a  pur- 
chase of  the  remainder  from  previous  locators; 
but  they  gave  no  evidence  that  anv  woik  on  the 
dalm  was  done  by  tbemaelvee  or  tneli  granUna: 
and  the  court  held  that  they  had  notenabUshed 
a  Utie  tor  tbe  consideration  Mt  tbe  jury,  who 
were  directed  so  to  find.  The  lury  brought  in 
a  verdict  that  neither  party  baa  proven  utle  to 
the  property.  Tbe  eSect  of  this  verdict  was  to 
leave  tbe  defendanta,  who  had  applied  for  a  p»- 
tent,  without  any  ri^t  to  it,  so  iiir  as  the  prem- 
ises in  controversy  were  concerned,  and  to  lanva 
the  plalntUt  In  no  better  diaation. 


ib.Gootj^lc 
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The  coBtentioD  of  the  pl&bitiS  was  nude  up- 
on a  abgaUr  misapprebeosloa  of  [he  meuiiiig 
of  tbe  Act  of  Congren,  where  the  work  or  ex- 
peodituie  on  one  of  Mveral  clAlms  held  In  com- 
mon ia  allowed,  in  place  of  the  required  ex- 
penditure ontbeclalmaieparatelr.  In  auch  caae 
the  work  or  ezpendfture  must  be  for  the  pur- 
pose of  developing  aD  the  claims.  It  does  oot 
mean  that  all  tne  expenditure  upon  one  claim 
— which  has  no  reference  to  the  development  of 
tbeotbcrs — will  answer.  A.swassaidin;%n«{ttn^ 
Oo.v.  Kemp:  "Idbor  and  improvcmeiils,  within 
the  tneaningof  the  statute,  are  deemed  to  have 
been  had  on  a  mining  claim,  whether  it  consists 
of  one  location  or  several  when  the  labor  is  per- 
formed, or  the  ImpcovemenU  are  made  for  Its 
development,  that  is  to  facilitate  the  extraction 
of  the  metals  it  may  contain,  though  in  fact 
auch  labor  and  improvements  maj  be  on  ground 
which  originally  congtituted  only  one  of  the  lo- 
cations, as  in  sinklDg  a  shaft,  or  be  at  a  distance 
,^j,,  from  the  claim  itself,  as  where  tbe  labor  is  per- 
E**"!  formedfor  the  turning  of  a  stream  or  the  Intro- 
duction of  water,  or  where  tbe  Improvement 
con^Bls  of  the  construction  of  a  flume  to  carry 
off  Ihe  d&Ti*  or  wasta  materiaL"  104  U.  S., 
655  [XXVI.,  88IJ. 

It  often  happens  that  for  the  development  of 
a  mine  upon  which  several  claims  have  been  lo- 
cated, expeDditmes  are  required  exceeding  tbe 
value  of  a  single  claim,  and  yet  without  such 
expenditures  ^e  claim  could  not  be  auccesaful- 
1v  worked.  In  such  cases  it  has  alwajs  been 
tlie  practice  for  the  ownersofdiflerenl  locations 
to  combine  and  to  work  them  as  one  general 
cliiini;  and  expenditures  which  may  be  neces- 
sary for  the  development  of  all  the  claims  may 
then  be  made  on  one  of  them.  The  law  does 
not  apply  to  cases  where  several  claims  are  held 
In  common,  and  all  the  expenditures  made  are 
for  the  development  of  one  of  them  without  ref- 
erence to  the  devetopnent  of  the  others.  Id  oth- 
er words:  the  law  permits  ageneral  system  to  be 
adopted  for  adjoining  claims  he'd  In  common, 
and  in  such  case  the  expenditures  required  may 
be  made,  or  the  labor  be  performed  upon  any 
one  of  thpm. 

The  language  as  to  tbe  construction  of  a  Si 
to  carry  ou  the  d&rit  or  waste  material  at  the 
concluidon  of  the  citation  above,  has  reference 
to  sucb  a  structure  as  may  be  used  to  carry  off 
the  common  d&ri»  of  several  claims,  not  to  a 
flume  U!«ed  merely  to  remove  the  debri*  of  one 
claim.  Here  no  work  was  done  for  the  general 
improvement  of  all  the  claims.  Tlic  deposit  of 
the  iI&JTi*  from  tbe  Lomai  gulch  on  the  prem- 
ises in  controversy,  so  for  from  lending  to  de- 
velop them,  imposed  obstades  In  the  way  of 
tlieir  development,  by  covering  them  up  with 

There  having  been  no  work  done  by  either 
claimant,  plaintiff  or  defendants,  on  the  prem- 
ises in  controversy,  the  court  properly  instruct- 
ed Ihe  jury  to  And  against  both. 

Juiigment  ajgirmtd, 
Thiecopy,    Teat 

James  H.  McKennor,  Gbrk,Bup.  Court,  U.  B. 

Clled-mir.8.,»l. 


GEOROB  A.  CmnnNOHAH.  Appt..       [446] 


UACON  AND  BRUNSWICK  RAILROAD 
COMrANY,  EDWARD  A,  FLEWELLEN 


(See  B.  C  Baportor^  ed^  MMta.) 

\dtagain*tatiit»iirOi«Unit»iatatn  /tirfaJfe- 
Man  of—Au»aofta»t»—Btato,  vian  indupcn- 
loMa  party. 

I.  Neither  ■  state  nor  tbe  United  Btatas  ean  be 
led  OS  defendant  Id  anrcaurtlntblsoouDtrrwltti- 
lit  their  coDseat,  eioepl  in  tbe  limited  olaas  of  cases 
I  whlcta  a  8tat«  mar  »  made  a  partr  In  Ute  Bo- 

,[eme  Court  of  the  ODlled  Blatea,  br  vMoe  ot  tbe 

origlDal  JurlBdloUOD  eonferred  on  tUs  oowt  t>r  tbe 

Constitution. 
rbenewltcaDbeoleBrljaeeatliattbeBUta 

adtopeDnblepaitrtaeDBblet' 

las  to  tbe  rulea  whiob  inivani  Ita  ni 

tbe  mUer  sougiit,  It  wQi  i«tuse  to 

*  "tecla—caof  eaeealD  whicha 

r  pan*,  tbougb  some  Interest  of  tt  n 
or  ten  affected  \a  tbe  deoMlM,  •   '    * 

trcuit  oourt  has  lurlsdlctlon,  stuou  bou  ob- 

tlnffiiWied. 
1.  lDaforee)aauTesutt,a8tatewbSobb«stbepoB- 

eeaelon  and  legal  title  to  tbe  propertr  Involved  M  an 

IndlHpcnwible  iMFty,  and  the  ClrcuU  Court  of  tbe 

"nlted  StatesjFiaB  no  iurlsdlcUon,  although  the  ault 
Dominatlr  ssalnat  toe  Oovemor  and  Treasurer  of 


APPEAL  from  the  Circuit  Court  of  theCniled 
Stales  for  the  Southern  District  of  Geor- 
gia. 

The  history  and  facts  of  the  caae  fully  qipear 
in  the  opinion  of  the  coiut. 
Matn.  A.  O.  VLm^rwMi, ' 
nd  Jama  Lowndetjor  appe,..— . 
Mtttrt.  Joseph  H.  Ckoftt«  and  Cllflbrd 
'  nderson.  for  appelleea. 

Xt.  Jiulite  Millar  delivered  the  opinion  of  (UTI 
the  court: 

Tbb  Is  an  appeal  from  the  decree  of  the  Cir- 
cuit Court  for  the  Bouthem  District  of  Georgia, 
dismissInK  the  bill  of  complainant  on  demurrer. 

Tbe  bill  is  filed  by  Cunningbam  a  citizen  of 
the  State  of  Virghila,  against  Alfred  H.  C<a- 

';t,  as  Oovemor  of  the  Slate  of  Georgia,  J. 

.  Kenf  roe,  as  Treasurer  of  tbe  State,  the  Ma- 
con and  Brunswick  Railroad  Comptmy,  and  A. 


Comirany,  John  H.  Jamea,  a  citizen  of  Georgia, 
and  Uie  Fiiat  National  Bank  of  Macon. 

The  bill  sets  out.witb  reasonable  fullneaa  and 
with  references  to  exhibits  which  make  Ita 
statements  clear,  what  we  will  try  to  stole,  a* 
far  as  necessary,  in  shorter  tenna. 

It  alleges  that  on  Uie  3d  day  of  December, 
1806,  the  Assembly  of  Georgia  passed  an  Act 
authorizing  the  Governor  lo  indorse  the  bonds 
of  the  Mncon  and  Brunswick  Railroad  Com- 
pany to  tbe  extent  of  flO.OOO  per  mile,  and  that 
under  this  authority,  the  Governor  indoised 
bonds  to  Ihe  amount  of  |l,(l50,000,«hlcta  were 
afterwards  negotinted  by  said  Company.  The 
tiatute,  under  which  this  was  done,  made  the  io- 
doraement  of  these  bonds  to  opcnte  as  a  prior 
mortgage  upon  all  Ibepropcrty  of  the  Company, 
whi^  could  l>e  enforced  by  a  sale  by  the  Ouv- 
unor  upon  default  in  payment  of  the  bonds  ao 


ib.Gooij^fc 


im  v.  a 


CmntciaHAH  t.  Uaoon,  bto.,  R.  R.  Co. 


indorsed,  or  ioterest  on  them  a»  it  fell  due.  In 
■ddltion  to  tbis  the  Company  executed  and  de- 
lirered  to  tbe  Qovernor,  on  tbe  S2d  of  June, 
1870,  a  written  mortgage  confirming  the  lien 
created  by  the  BtBtute.vMcliwaa  duly  acknowl- 
edged and  recorded. 

October  37,  1870,  tbe  Legislature,  by  <tn  Act 
amending  the  Act  of  Decembers,  1806,  antbor- 
Iwd  tbe  Oovemor  to  Indoreo  an  additional 
93,000  per  mile  of  the  bonds  of  the  Compaiiy, 
wbifji  was  done,  and  of  this  series  of  bonds  Ine 
complainant  became  the  holder  and  owner  of 
nineteen  for  (1,000  each. 

It  ia  tben  alleged  that  on  July  1, 1873,  tbe 
[448]  Company  f^ed  to  pay  its  interest  coupons  upon 
both  these  sets  of  indorsed  bonds,  and  that  in  a 
few  days  thereafter  the  Qovernor,  under  tbe 
power  vested  in  him  by  the  Act  of  1866,  took 
possession  of  the  road  and  tbe  property  of  the 
Company  and  placed  them  in  the  handaof  Elew- 
ellen  as  recdveri  and  that  on  tbe  first  Taesday 
in  June,  1870,  be  sold  said  road  to  the  State  of 
OeOTgiafortbesum  of  (1,000,000,  and  made  a 
conveyance  of  it  to  tbe  State  accordingly,  a 
copy  of  which  is  filed  as  an  exhibit  to  the  bill. 
It  IS  also  alleged  that  the  State  of  Oeorgia  has 
taken  up  since  that  time  the  entire  '~     ~     * 


The  bill  assails  this  transaction  because  the 
OoTernor,  in  advertising  the  sale,  gave 
that  he  would  accept  in  payment  for  bids  bonds 
of  iheStateat  par,  or  boodsof  the  first  series  of 
|1,0.'W,000  St  their  market  value,  or  cash,  and 
would  not  receive  any  of  the  second 
(600,000  !□  payment.  Also  because  tbe  sale 
was  made  improTidcnlly,  at  a  bad  time,  as  the 
Uovernor  was  informed  by  his  agent. Fie wcilen, 
and  because  theGovernor  was  not  authorized  to 
bid  for  tbe  property,  and  tbe  State  had  no 
stitutional  power  to  make  the  purchase. 

And  it  is  further  alleged  that  if  the  sale  is  not 
absolutely  void,  it  Is  voidable,  because  under 
the  statutory  and  executed  mortgages  the  State 
is  trustee  of  the  property  moriaged  for  the 
benefit  of  tbe  bondholders,  and  oer  purchase 
can  be  set  aside  bv  tbe  i>eneflclarie8  under  tbe 
trust  when  they  elect  to  do  so.  Tbe  bill  insists 
that  by  the  tukbiE  up  and  payment  of  the  first 
series  of  Indorsed  bonds  their  lien  on  tbe  prop- 
erty is  extinguished,  and  that  of  the  second 
*  series  is  now  become  paramount,  and  this  suit 
is  brought  to  foreclose  thai  mortgage  lien. 

And  If  the  court  shall  be  of  opmioo  that  Qte 
sale  was  valid,  then  the  bill  Insists  that  tbe  hold- 
ers of  the  second  series  were  entitled  lo  be  paid 
pro  rata  under  that  sale,  and  that  when  tbe  Leg- 
islature of  Qeorgia  appropriates  any  money  to 
pay  the  bonds  which  it  gave  in  exchange  for 
11,090,000  of  the  indorsed  railroad  bon&,  the 
amount  so  appropriated  should  be  divided  pro 
rata  between  these  bonds  and  tbe  $600,000  of 
the  second  series  of  Indorsed  bonds. 

The  prayer  of  the  bill  is  for  the  appointment 


[449]  if  a  receiver,  to  whom  aU  the  property  of  the 
Company  shall  be  delivered;  that  the  mortgage 
tie  foreclosed  and  the  proceeds  applied  to  pay- 
ment of  the  bonds  of  the  second  series  so  far  as 


necessary  for  that  purpose. 

Or,  If  the  court  shall  be  of  opinion  that  tbe 
■ale  was  valid,  that  Renfroe  be  enjoined  from 
tmylng  tbe  coupons  of  Interest  on  the  state 
ooiidB  uccbaoged  for  the  flnt  seriei  of  bonds, 
1WII.S. 


and  that  tbe  holders  there^  be  made  partlea  to 
the  suit,  and  be  compelled  (o  account  to  the 
holders  of  the  |600,0uu  aeries  of  bonds  for  their 
pro  rata  share  of  aald  exdianged  bonds ;  and 
the  Mil  prays  that  Colquitt,  the  Governor,  and 
Benfroe,  the  Treasorer,  and  the  three  directon 
of  ibe  Company  be  compelled  by  rabpcsna  to 
appear  and  answer  it  and  certain  mterrogatories 
In  It,  and  produce  certain  papers;  and  that  Ren- 
froe be  enwined  from  paying  the  coupons  on 
the  state  oonds  exchanged  for  the  indorsed 
bonds,  and  that  the  State  of  Oeoi;glamay  come 
In  and  moke  herself  a  party  defendant  to  this 
bill  if  she  should  wish  to  do  so;  and  there  is  a 


Lofton  and  Jones,  the  directors,  a  demurrer 
and  plea,  as  It  is  called.  The  plea  is  to  the  ef- 
fect that  th^  have  no  interest  in  the  road  other- 
wise than  aa  agents  of  the  Slate  of  Georgia,  f  w 
which  they  hold  and  c<aitrol  the  Haoon  and 
Brunswick  Railroad  and  all  He  property  and 
f  rancbises  of  everv  description,  and  the  plea  and 
demurrer  both  rely  on  the  proposition  that  the 
court  has  no  jurisdiction  of  the  case,  because  it 
cannot  proceed  without  the  State  as  a  psrty, 
and  that  the  court  cannot  compel  the  State  to 
become  a  party  to  the  suit. 

Renfroe,  the  Treasurer,  filed  a  rimUar  plea, 
and  Colquitt,  the  Govemor.fllod  adonurrer  and 
'""  separately. 

ground  of  demurrer  stated  by  the  Gov- 


'W 


ir  Is  that  it  is,  apparent  on  tbe  face  of  tike  bill, 
that  tbe  court  cannot  take  co|tiizance  of  tbe 
matters  and  things  set  up  in  said  Mil  asuainst 
tbe  defendant,  because  it  appears  that  he  has  no 
personal  interest  in  the  same,  but  that  It  is  an 
attemptto  make  the  State  of  Georgia  apar^to 
the  suit  through  thedefendant  as  Oovemor,  so 
as  to  bind  the  State  by  the  judgment  and  decis- 
ion of  the  court  in  the  case. 

On  this  demurrer  of  Colquitt  and  the  joint  de~  [450] 
murrer  of  the  tliree  trustees,  tbe  case  wasdecided 
and  the  bill  dismissed. 

Mr.  Juttiet  Woods,  in  dismissing  it,  said: 
"The  bill  Is  to  all  intents  and  purposes  a  suit 
sgoinst  the  State  It  is  mainly  her  property, 
and  not  that  of  Alfred  H.  Colquitt  or  J.  W. 
Renfroe  that  Is  to  be  affected  by  the  decree  of 
this  court.  It  Is  the  title  of  the  State  that  is  as- 
sailed. The  attack  Is  not  made  against  tbe 
State  directly,  but  through  her  officers.  This 
indirect  way  of  making  ^e  Stale  a  party  Is  just 
aa  open  to  objection  as  if  tbe  Stale  bad  been 
named  as  a  defendant"    S  Woods,  496. 

Tbe  tiUhire  of  several  of  Uie  Stales  of  tbe 
Union  to  pay  the  d«bts  which  they  have  con- 
tracted and  to  diachane  other  obligations  of  % 
contmct  character,  when  taken  in  connection 
with  the  acknowledged  principle  that  no  State 
can  be  sued  in  the  ordinary  courts  aa  a  defend- 
ant except  by  her  own  consent,  has  led,  in  re- 
cent times,  to  numerous  efforts  to  compel  the 
performance  of  their  obligatioae  by  judicial 
proceedings  to  which  the  State  is  not  a  oarlj. 

These  suits  have  gen^vlly  been  lastnuted  In 
the  Circuit  Courts  ol  the  United  Suiee,  or  have 
been  removed  Into  them  bom  the  state  courta. 

Theorleii  

been  invoke 


and  IT.  T.  v.  8amt  [ante,  sei.  These  kuer 
idts  were  hosed  on  the  proposition  thMthec(Rt> 
Litutlonal  proviaion  that  Btaies  mlghtmueMb 


ib.Google 


SOTBZHB  COOBT  OF  TEX  UXTTED  SrATEa. 


Oct.  Teuc, 


otber  In  thi>  oonrt  wonld  enable  a  State  whow 
ddzens  were  ownoa  of  obUgatkuu  of  aoother 
Btale  to  take  a  tranafer  of  tboee  obUgaUons  to 
beiaelf  and  aue  thedehultlnx  State  in  the  court. 
The  doctrine  waa  overruled  ui  those  cases  at  die 
bat  torm  I9  llie  unanimoiu  opinion  of  the  court 
In  the  sulls  which  have  been  instituted  in  the 
circuit  courts  the  effort  baa  been,  while  aciuiowl- 
edrinje  Ihoincapadnof  those  courts  to  assume 
jonaiuction  of  a  St^  aa  a  portr,  to  proceed  In 
such  a  manner  against  the  oiOcers  or  agenta  of 


The  SBine principle ofexemptlon  from liabili- 


lights  against  the  eoTemnient  in  a  similar  raoo- 
ner.  And  it  must  be  confused  that,  in  nsard 
to  both  dassee  of  cases,  the  questions  mised 
have  rarely  been  free  from  difficulty,  and  the 
lodges  ot  uis  court  liave  not  alwm  been  able 
to  agree  in  r^ard  to  them.  Nor  u  It  an  easy 
matter  to  recxwcUe  all  the  decisions  of  the  court 
in  this  class  of  cases. 

While  no  attempt  will  be  made  here  to  do 
this,  it  may  not  be  amin  to  try  to  deduce  from 
tbem  some  general  principles,  suffldent  to  de- 
cide tile  case  before  us. 

It  may  be  accepted  as  a  point  of  departure 
UDOuesUoned,  that  ndtber  a  State  nor  the  Unit- 
ed States  can  be  sued  as  defendant  in  an;  court 
In  this  country  without  their  consent,  except  in 
the  limited  cuss  ti  cases  In  which  a  State  may 
be  made  a  par^  in  the  Supreme  Court  of  the 
United  States  by  virtue  ot  the  original  Jurisdic- 
tion confencd  on  that  court  by  the  ConMllution. 

This  principle  Is  conceded  in  all  the  cases, 
and  whenever  ft  can  be  clearly  seen  that  the 
State  Is  an  indiqiensable  party  lo  enable  the 
court,  according  to  the  rules  which  goTem  its 
procedure,  to  grant  the  relief  sought,  it  will  re- 
fuse to  take  Jurisdiction.  But  in  the  desire  to 
do  that  justice,  which  in  many  cases  tbe  courts 
can  see  wDI  be  defeated  by  an  unwarranted  ex- 
tension of  this  principle,  they  have  in  some  in- 
stances goM  along  way  in  holding  tbe  State  not 
lo  be  a  necessary  party,  though  some  interest  of 
hers  may  be  more  or  less  aiFected  by  the  de- 
cdsbn.  In  many  of  tiiese  cases  the  action  ot 
the  court  has  been  based  upon  principles  whose 
soundness  cannot  be  disputed.  A  reference  to 
a  few  of  tbem  may  eDlighten  ua  in  regard  to  tbe 
case  now  under  consideration: 

1.  It  has  been  held  in  a  class  of  esses  where 
property  of  the  State,  or  properQr  in  which  tbe 
State  has  an  iolcrest,  comes  before  the  court  and 
under  Ita  control.  In  the  regular  course  of  Ju- 
dicial admin  iBtr&iioo,  without  being  forciU; 
taken  from  the  possession  of  the  government, 
the  court  will  proceed  to  discbarKe  its  duty  In 
[452]  regard  to  that  property.  And  tbe  State,  if  it 
choose  to  come  In  as  plaintiff,  as  in  prize  cases, 
or  to  intervene  in  other  cases  when  ebe  may 
have  a  lien  or  other  claim  on  the  property,  wlU 
be  permitted  to  do  ao,  but  subject  lo  the  rule 
that  her  rights  wiU  receive  the  same  considera- 
tion as  any  other  party  interested  in  the  matter, 
and  be  subjecud  In  like  manner  lo  tbe  judgment 
of  tbe  court  Of  this  class  are  tbe  cases  of  77i« 
8irm.  1  Wall,  157(74  U.  8.,  XIX,.  1311;  TIa 
DMiM.V>  Wall,  ao  177  U.  S.,  XIX.,  STfl;  and 


Olark  V.  Aimant[anl«,780],  and  others,  at  the 
lastTennT 

2.  Another  class  of  casoa  is  where  an  Indi- 
vidual is  sued  In  tort  for  some  act  bjurious  to 
another  in  regard  lo  person  or  property,  lo 
which  his  defense  is  that  he  has  acted  under 
tbe  orders  ol  the  government. 

In  these  cases  be  Isnotsuedai,  or  because  h« 
b,  the  officer  of  the  government,  but  as  an  in- 
dividual, and  the  court  Is  not  ousted  of  Juris- 
diction because  be  assorts  authoritT'  as  such 
officer.  To  make  out  his  defense  he  must  show 
that  his  autborin  was  sufficient  in  law  to  protect 
blm.  See,  MCtcMl  v.  Harmons,  18  How.,  115: 
Bala  V.  Clark,  B5  U.  B.,  iol  [XXIV.,  4731; 
Meigt  V.  MeQimo,  9  Cinnch,  11 ;  Wileat  r.  Jaet- 
tan,  18  Pet,  498;  Brtmn  v.  Suger,  21  How., 
SWjea  U.  8.  XVI.,  lasi;  Onior  V.  MeDoteOt. 
8  Wall.,  888  [78 U.  8.,  Xvni.,e68]. 

To  this  class  belongs  also  the  recent  case  of 
U.  8.  T.  Lei  [attU,  171],  for  tbe  action  of  eject 
ment  In  that  case  is,  in  its  essential  character, 
an  action  of  treepasa,  with  Ihe  power  In  the  coOrt 
to  restore  tbe  possession  to  tbe  plaintiff  as  part 
of  the  Judgment  And  the  defendants.  Strong 
and  Kaufman,  being  sued  Individually  as  tres- 
passers, set  up  their  witboritj  aa  officers  of  tbe 
United  States,  which  this  court  held  to  be  un- 
biwful  and,  therefore,  Insuffldent  as  a  defense. 
The  Judgment  in  that  casedld  not  conclude  the 
United  States,  aa  the  opinioD  carefully  stated, 
but  held  the  officers  liable  aaunouthonzed  tres- 
passers, and  turned  thom  out  of  thdr  unlawful 


posed  upon  an  officer  of  the  government  a  well 
defined  duty  in  regard  to  a  spedflc  matter,  not 
aCectiag  tbe  general  powers  or  functions  of  the 
government,  but  in  the  performance  of  which 
one  or  more  individuakuavea  distinct  Interest 
capable  of  enforcement  by  Judicial  process. 

Of  this  class  are  writs  of  majulamtu  to  pub  [ASS] 
lie  officers,  ss  in  ifarbury  v.  Maditon,  1  Cranch, 
1S7  ;  KendaU  v.  Stolcei,  8  How.,  87 1  IT:  ^.  r. 
&Attrs,  103  U.  S.,  878  fXXVI.,  l(m;  U.  8.  t. 
Boutieea,  17  Wall.,  604  [84  U.  8.,  XXI.,  781]. 

But  in  all  such  cases,  from  the  nature  of  tlra 
remedy  by  mattdamui.the  duty  to  be  performed 
must  be  merely  ministerial,  and  must  Involva 
00  dement  of  discretion  to  be  e:[ercUed  bj  tba 
officer. 

It  has,  howevR,  been  much  insisted  on  that 
in  tills  dass  of  caaes,  where  It  shall  be  found 
necessary  to  enforce  the  rights  of  the  individ- 
ual, a  court  of  chancery  may,  by  a  mandatory 
decree  or  by  an  injunction,  compel  the  per- 
fonnance  of  the  appropriate  duty,  or  enjoin  the 
officer  from  doing  thnt  which  u  inconsistent 
with  that  duty  ai^  with  plaintiff's  righta  in  the 
premises. 

Perhaps 

trine  is  fou . .    . 

Wall.,  208  [S3  U.  8.,  XXI..  447]. 

In  that  case,  the  State  of  Texas  having  made 
a  grant  of  the  alternate  sections  of  land  eloat 
which  a  rsllroad  should  tlicrcafter  be  located. 
and  the  railroad  company  having  survcved  tlie 
land  at  Its  own  expense  and  located  Its  road 
through  lt,the  Commissioner  of  the  Slate  Land- 
Offlce  and  the  Oovemor  of  the  State  were,  id 
violation  of  the  rights  of  the  company,  selling 
10»  V.  & 
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«iid  deliTering  patents  for  the  lectlons  to  whicli 
(be  coropan;  bad  an  nudoabted  vested  rijrtU. 
The  circnit  court  enjoined  tliem  from  d^g 
tLls  b;  lis  decree,  Kuch  wu  afflrmed  In  thli 
court. 

Jiidge  Hunt  did  not  dt  In  the  caae.and  JvtUet 
DaviB  and  Ohi^  Jv*tU»  Chaie  dlaaented,  on 


But  It  U  clear  that  In  enjoining  the  OoTeraat 
ot  the  Btate  In  the  petf  ormance  ol  one  of  hU  ex- 
ecutive fnncdona,  the  ■"  ""  * 
■ound  doctrine,  a  DO 
principle  ibould  be  « 
wu  there  in  that  a 


^*'"'  fecdngtbe  title  M  tbecompenT. 

The  caae  of  the  Board  ^  L^idaUm  t.  Me- 
Omb  it  to  the  aame  effect  The  Board  of  Lla- 
nldatlon  was  charged  b;  the  Statute  of  Lould- 
■na  with  certain  duties  u  r^ard  to  laanlng  new 
booda  of  the  Btate  In  iriace  of  old  ones  which 
might  be  turrendered  forexchauKe  by  the  hold- 
en  of  the  latter.  The  amonnt  of  new  bond*  to 
be  lifsued  waa  limited  by  a  conitltutloaal  pro- 
vision. UcComb,  the  owner  of  some  of  the 
new  bonds  already  iMued,  filed  hla  Mil  to  re- 
sbnin  the  board  from  IssninK  that  class  of  bond* 
Id  ezcbanse  for  a  class  of  indebtedness  not  In- 
cluded wUhiD  the  purview  of  the  etamte,  on 
(he  giouDd  that  his  own  bonds  would  thereby 
be  rendered  leas  valuable.  This  court  affirmed 
the  decree  of  the  drcult  court  enjoining  Ibe 
board  from  ezceedlDg  its  power  In  taking  up  I7 
the  new  issue  a  class  of  slate  Indebtedneas  not 
within  the  provUons  of  the  law  on  that  sub- 
ject.   92  U;  B.,  SSI  [XZIII.,  628]. 

Id  the  o^nloD  Id  that  case  the  language  used 
t>y  Jfr.  JvtHet  Bradlqr  well  and  tuady  thus 
«n>re8ses  the  rule  and  Its  limitations: 

''  The  objections  to  proceeding  agalust  state 
oScers  W  majidajnut  or  InJuDcBon  are;  Oist, 
(hat  it  is  in  effect  proceedinc  agsinst  Ibe  Btate 
itself;  and,  second,  that  it  mterferee  with  the 
(he  oIBdal  discretioD  vested  Id  tbe  offlceia.  It 
Is  ooDCeded  that  neither  of  these  can  be  done. 
A  State,  without  Its  coDsent,  cannot  be  sued  as 
an  Individual;  and  a  court  cannot  substitute  its 
own  discretion  for  that  of  executive  offlceis,  in 
matters  belonging  to  the  proper  Jurisdiction  of 
the  latter.  But  it  has  been  settled  that  where 
a  plain  offlclal  duty  requiring  no  exerdae  of 
discretion  is  to  be  performed,  and  performance 
is  refused,  any  person  who  wiU  sustain  a  per- 
sonal  Injury  Of  such  refusal,  may  have  a  mon- 
damut  to  compel  perfonnance;  ud  when  such 
du^  is  threatenea  lobe  violated  by  some  posi- 
tive official  act,  any  penon  who  will  surtaln 
personal  Injuty  thereby,  for  which  adeouate 
compensation  cannot  be  had  at  law,  may  nave 


haagone  Id  graotlDg  rdief  in  this  dass  of  caeea. 

rAKHi     l^ceof  Otbomt  V.  Amjfc,  •  Wheat.,  788, 

t*"'  often  referred  to,  waa  upon  thia  principle,  and 

goea  DO  farther;  for.  Id  that  case,  a  prellm- 

Taixy  injunction  dthe  court  fbrUddlng  the 


state  oflloer  from  placing  the  money  of  the 
bank,  which  he  had  seized,  In  the  Treasuir  of 
the  State,  haviu  been  disregarded,  the  final  de- 
cree corrected  t£is  violation  of  tbe  injunction, 
by  requiring  tbe  restoration  of  the  money  thna 
removed.  8m,  LtvMam  v.  /umsI  [ante,448]. 

On  the  other  hand.  Id  tite  cases  of  lauidana 
t.J»ma  and  EUiMf.  WOk,  decided  at  the  last 
Term,  veiy  ably  arened  and  very  fully  consid- 
ered, tbe  couitoecmied  to  go  any  further. 

In  the  flnt  of  these  cases  tbe  owners  of  the 
new  bonds  issued  by  the  Board  of  Liquidation 
mentioned  In  MtOomlft  Ocut,  above  cited 
brought  tbeir  bill  hi  equity,  in  the  Circuit  Court 
of  the  United  Btates,  to  compel  the  Auditor  of 
State  and  the  Treasurer  of  the  Btate  to  pay,out 
(tf  tbe  Treasury  of  the  State,  the  overdue  in- 
terest coupons  on  their  bonds,  and  to  enjoin 
them  from  paylne  any  part  of  tiM  taxes  collected 
for  that  purpose  for  the  ordinary  expenses  of 
tbe  government.  They  at  the  same  time  applied 
to  the  state  court  for  a  wilt  of  mandamu*  to 
the  same  offlcert,  wbldi  ndt  was  removed  Into 
tbe  Ciimlt  Court  «rf  tbe  United  Stales.  iDtida 
they  asked  that  these  offlceia  be  commanded  to 
pay,  out  of  tbe  monqy*  in  (be  TrewiU7,the  taxes 
which  (hey  maintained  had  been  asseated  for  the 
purpose  <A  paying  (he  interest  on  their  bonds, 
and  to  pav  nca  suDU  as  hod  already  been  divert- 
ed from  that  purpose  to  others  by  (he  officers  of 
thegoveniment. 

Ite  circuit  courtrefused  the  relief  adted  la 
each  case,  and  this  court  afflrmed  tbe  judgment 
of  that  court. 

Tbe  abort  statement  of  the  reason  for  (hie 
Judgment  is,  that  as  the  State  could  not  be  sued 
or  made  a  party  to  such  proceeding,  there  was 
no  Jurisdiction  in  the  clicult  court,  dtber  by 
mandamttt  at  law,  or  by  a  decree  In  chanoeiy, 
to  take  diarge  of  the  Treasury  of  tbe  State, 
and  selxhig  the  hands  tdthe  Auditor  and  Treas- 
urer, to  make  distribution  of  the  funds  found 
In  the  Treasury  in  tbe  manner  which  the  court 
might  think  Just. 

Tbe  ChitfJutHoB  said:  "The  Treasurer  of 
the  State  is  the  keeper  of  (he  money  collected  {M6J 
from  thia  tax,  Just  as  be  is  tbe  keepNof  other 
public  moneys.  The  taxes  were  collected  by 
the  tax  collec(OTa  and  peld  over  to  him,  that  u 
to  say,  into  the  Slate  Treaa^,  but  as  other 
taxes  were  when  collected.  He  u  no  more  a 
trustee  of  these  moneys  than  be  It  of  all  other 
public  moneys.  He  holds  them  only  as  agent 
of  the  State.  If  there  Is  any  trust  the  Stale  Is 
tbe  trustee,  and  unless  the  State  can  be  sued  tbe 
trustee  cannot  be  enjoined.  Tbe  offlcen  owe 
du^  to  the  State  alone,  and  have  no  contract 
relations  with  the  bouUiolden.  They  can  only 
act  as  the  State  directs  them  to  act  and  hold  as 
the  State  allows  them  to  hold.  It  was  never 
agreed  that  tbeIr  relations  with  the  bondhold- 
ers should  be  other  than  at  officers  d  (he  State 
or  that  they  should  have  any  control  over  Ibis 
fund  exce^  to  keep  it  Hke  other  funds  In  the 
Treasury,  and  pav  h  out  according  to  law. 
Tliey  can  be  movea  through  the  State,  but  not 
the  State  through  them." 


courui  In  cases  uecting  the  riehls  of  tbe  State 
or  Federal  Oovernments  In  suits  to  which  thqy 
an  Dot  voluntary  partlea. 
In  actioDt  at  law,  of  which  MondasMtt  is  one, 
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where  no  IndiTidual  Is  sued,  m  for  injuries  to 
persoD  or  to  propcrtj,rc&l  or  penoral  or  in  re- 
gard toadutywhlcD  lie  U  person  ally  bound  lo 
perform,  the  covenmieDt  does  not  stand  behind 
mm  to  defend  him.  If  be  has  the  nutboritf  of 
law  to  BQstaiDUmiiiwhathehasdoDe,  like  an; 
other  defendant  he  miiBtahow  it  to  the  court  and 
alridetbe  result  In  either  case  the  State  is  not 
Ixiuod  by  the  Judgcieot  of  the  court,  and  gen- 
erally its  rights  remain  unaSecletl.  It  Is  no  an- 
swer for  tbe  defendant  to  say:  I  am  an  offlcer 
of  the  government  and  acted  under  its  author- 
ityi  unless  be  shows  the  sufficiency  of  that  au- 
thority. 

Courts  of  equity  proceed  upon  different  prin- 
dples  in  regard  to  parties.  Aa  was  said  in  Bar- 
M<.tfv.  aiIftW™.8Wttll.,2eO[78U.  S.,XVIII., 
8^J,  there  are  persona  who  are  merely  formal 
parties  without  real  interest,  and  there  are  those 
who  have  an  interest  in  the  suit,  but  which  will 
not  be  injured  by  the  relief  sought,  and  there 
r«jCTl  ""^  ^°*^  whose  mlerest  in  the  aubiact-matter 
t**^  ■•  of  the  suit  renders  them  Indispensable  as  parlies 
to  it.  Of  this  latter  claa  tbe  court  said,  in 
8/iiddiT.  Barrou,  ITHow.,  180  [58  U.  8.,  XV-, 
168);  "They  are  pereons  who  not  only  have  an 
interest  in  tbe  controversy,  but  an  uiterest  of 
such  a  nature  Ihata  final  decree  cannot  be  made 
without  aHecling  that  interest  or  leaving  the 
controversy  in  such  a  condition  that  its  final 
disposition  may  be  wholly  inconsistent  with 
equity  and  good  conscience." 

"In  such  esses,"  says  the  court  in  BarTiegv. 
BalUmore,  "the  court  refuses  to  entertain  the 
suit  when  these  parties  cannot  be  subjected  to 
ttsjurisdiction." 

Id  the  case  now  under  consideration  the  State 
of  Georgia  is  an  indlapeaaable  partv.  It  is,  in 
fact,  the  only  proper  d^endant  In  the  caae.  No 
one  sued  has  any  personal  interest  in  tbe  maV 
ter  or  any  official  authority  to  grant  the  relief 
asked. 

No  foreclosure  suit  can  be  soslained  without 
the  State,  because  she  has  the  legal  title  to  the 
property,  and  a  purchaser  under  a  foreclosure 
decree  would  get  no  title  in  the  absence  of  the 
IJtate.  The  State  is  in  the  actual  possession  of 
the  propertv,  and  the  court  can  deliver  no  pos- 
session to  the  purchaser.  The  entire  intereat, 
advene  to  plaintift,  in  this  suit,  is  the  Interest 
of  tbe  State  of  Georgia  in  the  property  ,of  which 
Ae  has  both  the  title  and  powesston. 

Od  tbe  hypothesis  that  the  foreclosure  by 
tbe  Qoveraor  was  valid,  tbe  trust  asserted  by 
plaintiff  Is  vested  in  the  State  as  tiuatee,  and 
not  In  any  of  the  officers  sued. 

No  money  decree  can  be  rendered  against  tbe 
State,  nor  against  its  officers,  nor  an^  decree 
uainst  the  Treasurer,  as  settled  in  Louuiarta  v. 

If  any  branch  of  the  State  Government  has 
power  to  give  plaintiff  relief  it  is  the  legiaUtive. 
Why  is  it  not  sued  as  a  body,  or  its  members  by 
mandamui  to  compel  them  to  provide 
to  pay  tbe  State's  indorsement? 

The  absurdity  of  this  pror'* 
Impossibilitv  of  compelling 
debts  by  Juoldal  process. 

7Vi«  dMTM  of  tkt  Oiratil  Court  it  affiirmedi. 


E  UnrTED  States. 


Oct.  Tedii. 


Mr.  Jutliet  H«rI«jB,  with  whom  concurrul 
Mr.  Jvtt'ee  Field,  diaaeoting: 

The  bill  in  this  suit  was  filed  by  Cunning- 
ham, Bcitizen  of  Virginia,  in  behalf  of  blmsett 
ill  holders  of  the  second  series  of  the  bonds 
of  the  Hacon  and  Brunswick  Railroad  Com- 
paDy,indoi'3edby  the  State  of  Georgia,  who  may 
cbooee  to  be  made  parties  to  the  suit  and  share 
the  expenses  thereof . 

The  defendants  are:  the  Slacon  and  Bruns- 
wick Railroad  Cotnmny,  a  Corporation  of 
GeorKis;  Edwaid  &.  Flewcllyu,  W.  A.  Lofton 
and  George  S.  Jones,  citizens  of  Georgia,  and 
styling  themselves  "Directors  of  the  Macon  and 
Brunswick  Railroad j" J. W.Reof roe,  Treasurer, 
and  Alfred  H.  Colquitt,  Governor  of  the  State 
of  Georgia,  both  citizens  of  thalState;  the  First 
National  Bank  of  Macon,  a  corporation  created 
under  the  laws  of  the  United  Stales  and  located 
at  Macon,  Georgia,  end  John  H.  James,  a  citi- 

in  of  Georgia. 

Tbe  suit  relates  to  tbe  Macon  and  BnioBwick 
RailroadgOf  which  Flewellyn^Lofton  and  Jones, 
as  directors  aforesaid,  are  in  posaesslan,  and 
which  they  are  managing  and  operating  in  en- 
tire diaregard,  as  the  bill  nllegea,  of  the  riqiitfr 
of  complainant  and  other  holdetaof  the  before- 
mentioned  bonds. 

But  tbe  suit  has  other  features  of  which  no 

)tice  is  taken  In  tbeopluionof  thecourt.  The 
bill  alleges  that  on  or  about  July  2.  1873,  tbe 
then  Governor  of  Georgia  not  only  seized  the 
railroad  and  all  other  property  of  tbe  Company, 
but  certain  other  property  embraced  in  a  deed 
of  trust  to  one  Whittle,  vmich  was  not  covered 
by  the  statutory  and  executed  mortg^ea,  so  far 
as  tbe  1 1,950, 000  series  of  indorsed  bonds  is  con- 
cerned, because  acgulrod  by  IheCompony  after 
the  last  of  that  senes  had  been  indoraea,  with 
funds  oth6r  than  lUe  proceeds  of  tbe  bonds,  but 
which  was  covered  by  the  mortgages  so  far  a» 
the  (000,000  series  is  concerned,  having  been 
bought  prior  to  the  indorsement  of  tbe  latter 
bonds.  Tbe  property  covered  by  tbe  deed  of 
trust  to  Wbiltie  was,  the  bill  alleg^  transferred 
to  the  trustees  therein  named,  with  directions 
to  dispose  of  the  same  and  with  the  proceeds  to 
redeem  certain  fare-bills  of  the  Company;  but 
said  trust  was  never  carried  out  by  ihem,  be- 
cause those  fare-bills  were  fully  paid  out  of  tbe 
earnings  of  tbe  railroad. 

The  bill  cliarges  that  the  sale  at  which  the  [459] 
Governor  of  Georgia  purchased  the  property  for 
the  Suie  was  void: 

1,  "Because  neither  the  Lwlelature  nor  the 
Governor  had  the  right  to  exclude  the  $600,000 
series  of  indorsed  bonds  from  being  used  as  so 
much  ca^,  in  the  purchase  of  said  road,  attlicir 
face  value;  certainly  tbey  were  entitled  to  be 
so  used,  in  tbe  event  of  the  exhaustion  of  tbe 
$1,050,000,  which  themaelvea  should  Lave  been 
received  as  cash  at  par." 
'  S.  "BecauseiheOovemorwasnotauthorized 
to  bid  on  said  property  for  the  State,  and  thft 
State  had  no  constitutional  power  to  make  tbe 
purchase;  6r,  if  said  sale  is  not  void,  it  is  cer- 
tainly voidable,  because,  under  the  statutory 
and  executed  mortgages,  the  Stale  la  the  tru.<itee 
of  theproperty  mortgaged  for  the  benefit  of  the 
boudholdera,  and  bad  no  rieht  to  buy  at  her 
own  snle,  as  such  trustee,  without  incurring  tbe 
risk  of  having  said  sale  set  aside  at  the  instance 
Ot  any  beneficiary  under  the  trust,  and  your 
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ontor  u  andi  benefldarj,  decta  to  set  i 
■nchsale." 

The  nilt  proceeds  In  part  upon  the  general 
pound  thai  the  mortgaeea  In  question  are  mort- 
ngea  to  the  Oovenor  u  Oeorglft,  M  tnistM  f  or 
tiielx«dholden,tOHcun3  thepB;DUtit  of  the 

bonds  lodoraed  by  the  State,  utd  not  mortf 

of  indemnity  to  tbeStateto  save  her  ban 
against  Hie  liaUlity  iocuiredby  heriodonement 
If.  bowever,  tbe  court  ibonld  be  of  opinion 
that  the  mortgaxee  are  for  the  indemnity  of  the 
State,  and  that  the  sale  of  tlie  nOrosd  and  pur- 
chase by  the  Slate  are  valid,  then  tiM  coniplab)- 
ant  indita  tl>at  both  a^ies  of  indorsed  bonds 
stand  upon  an  equal  footing,  and  that  the  sums 
paid  by  the  Treasorer  of  the  Btat^io  UkiDC  up 
the  cmiponaottlH  state  bonds  which  Iiave  been 


that  when  the  Legislature  of  Geonte  appto- 

Erfat«s  any  som  for  the  principal  of  the  atate 
onda  so  exchanged,  inch  sum  should  in  like 
manner  be  divided  pro  rata  among  the  holders 
of  boUi  series  of  Indorsed  bonds,  and  that  the 
state  bonds  so  exciumKed  should  themselves  be 
^,  treated  as  the  prooeecu  erf  the  nie  of  the  rail- 
[4B01  road,  and  divided  vmnUaanionKaU  tbe  hoM- 
cn  of  both  series  <d  state  indorsed  bonds. 
The  case  went  off  in  the  court  below  on  de- 


that  the  suit  was  afainsl  the  State,  which 
not,  and  could  not  be  made,  a  party  to  the 
It  is  true,  aa  stated  In  the  opinion  of  the  n 
that  the  pnpeny  to  which  the  suit  relates  is  in 
tbe  actual  poeoession  of  some  of  the  defendants, 
who  assert  no  individual  claim  tberelo,  but  are 
octlnK  for  and  on  bdialf  of  tbe  State.  Itisalso 
true  uiat  tbe  apparent  legal  title  to  the  property 
embraced  bv  the  mortgoiM,  other  than  such  as 
was  covered  fay  the  deed  to  Whittle,  stands  in 
the  name  of  the  State.  Bnt  the  snil,  as  is  quite 
clear,  proceeds  upon  the  ground  that  Oeorpia, 
by  her  offlcen,  is  not  rightfully  in  possession, 
and  that  no  valid  title  passed  to  the  Stale  by 
virtue  of  the  sale  in  question.  The  issue  Is  dis- 
tinctly nude  by  the  bill,  that  theOovemorwas 
not  authorized  to  bid  in  the  property,  and  that 
the  State  had  no  constitutional  power  to  make 
thn  purchase.  But  the  court  declinea  or  fails  to 
consider  or  pass  upon  these  questions.  If  tbe 
court  had  found  that  the  sale  under  which  the 
State  cli^med  was  valid,  and  that  the  Governor 
had  legal  authority  to  malie  the  purchase  In 
virtue  of  which  the  offlcersof  the  State  claim 
to  be  rightfully  In  poasessiou  in  her  behalf;  or 
had  ft  been  adjudged  that  the  complainant  and 
those  united  in  interest  with  him  had  no  lion  or 
clnlmupimthe  property,  Isbould  not,  perhaps 
have  expressed  any  dissent,  however  much  I 
may  have  differed  with  mv  brethren  upon  such 
queetiona.  In  other  words:  if  the  State  wasas- 
certoined  to  be  tbe  lawful  owner  of  and  entitled 
to  the  pones^oo  of  the  property  in  quesilon,  I 
should  recognize  the  legal  diSculties  In  tlw  way 


lien  would,  in  the  case  supposed,  necessarily 
disturb  the  rightful  posaesaloo  of  tbe  State 
which  could  not  be  sued  against  her  will,  and 
109  D.  8. 


without  whose  presence  in  tbe  eult  a  final  com- 
prehensive decree  could  not  be  passed. 

But  such  b  not  tbe  case  Iiefore  us.  TIm  case 
to  be  determined  Is  thai  made  by  the  bill.  Ita 
averments  are  admitted  by  tlie  demurrer  and  are  [Aaii 
not  controverted  by  tbe  pleas.  They  show  that 
the  pr<q>ei^,  sithough  hdd  by  otfcen  of  tbe 
State,  as  her  absolute  property,  is  not  rightfully 
so  held.  It  is  this  aspect  of  the  present  decision 
which  constrains  me  to  dissent  from  the  opin- 
ion of  the  court  If  tbe  dtlzen  asserts  a  claim 
or  Ken  upon  propertv  in  the  possession  of  oBB- 
cera  of  a  State,  the  ooors  of  tne  courts  of  jus- 
tice oogbt  not  to  be  closed  against  him,  becauie 
thoseomceniuwrtownersbtpIntheBtate.  The 
cotm  BhouM  examine  Uie  case  so  far  as  to  de- 
termine, whether  the  Stale's  title  rests  upon  a 
tenl  foundation.  If  that  title  te  found  to  be  In- 
suffldent,  and  if  the  State,  claiming  its  consti- 


tutional exemption  from  raft,  retoseto  appear 
In  thesultasapartvof  iword,  dMGOurtou^t 
lo  proceed  to  a  flnal  decree  as  between  thecom- 


plfunant  and  those  who  are  in  poMearioo  of  the 

Rroperi  J,  leaving  the  State  to  assert  her  cUm 
1  soy  suit  she  might  bring.  This  must  be  lo, 
otherwise  tbe  citizen  may  be  deprived  of  his 
property  and  denied  his  legal  rights,  simply  be- 
cause the  ofBcers  of  a  Stale  take  poeseaaion  of 
and  hold  it  for  the  State. 

Such  was  the  ruling  ot  Ibis  court  In  Uiiited 
Blate$  V.  Lm  [ante,  171}.  That  was  an  action 
to  recover  the  poasession  of  what  was  former- 
ly known  as  the  Arlington  estate.  Tbe  de- 
fendants held  posseadon  of  the  proper^  In  no 
other  caracity  than  01  officers  and  agents  of  the 
United  Slates.  The  Attomey-Oeneml  of  the 
United  States  appeared,  and  in  due  form  gave 
the  court  to  understand  that  Uie  property  in  con- 
troveisy  was  then,  and  for  more  than  ten  yeora 
liad  been,  held,  occupied  and  poosessed  by  the 
United  States,  throngh  thdr  officers  and  sgenis, 
OS  public  property  for  public  purpoaes,  m  tbe 
exnvise  of  uwir  sovereign  and  constitutional 


deceasedsoldierauidsalloraof  theUnton.  Upon 
these  KTOunds  it  was  contended  that  no  action 
could  oe  maintained  which  would  disturb  tbe 
control  of  those  who  were  In  possession  for  the 
United  Stales.  The  contentinn,  b  behalf  of  the 
government,  was  that  the  United  Slates  could 
not  be  sued  without  their  consent,  and  that  the 
mtintenance  of  a  salt  against  tlieir  officers  and 
agents  for  tbe  purpose  oi  oustiDg  them  from  tbe 
possession  of  Uie  Arlington  cemetery,  would  be 
an  encroachment  upon  the  powers  intrusted  by  f>^_i 
the  Constitution  tothelegislativeandexecatlve  I***' 
departments. 

But  to  this  argument  the  response  of  this  court 
was;  that  undw  the  American  syBlem  of  gov- 
ernment the  people,  called  elsewhere  subjects, 
were  soverei^ ;  that  their  "  rights,  whether 
collective  or  individual,  ore  not  Muud  to  give 
way  to  a  sentiment  of  loyal^  to  the  neraon  of 
a  monarch; "  that  "  the  dtizen  here  knowa  no 
person,  however  near  to  those  in  power,  or  bow- 
ever  powerful  himself,  lo  whom  he  need  yield 
tbe  i^hts  which  the  law  secures  to  him  when  It 
Is  weU  adminiatetcd  ;"  that,  "when  he,  in  one 
of  the  courts  of  competent  Jurisdiction,  has  eo- 
tabllsbed  his  right  to  propuly,  there  is  no  rea- 
son why  deference  to  any  person,  natural  or  or- 
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tifldftl.  Dot  em  the  United  Slatei,  sbould  pie- 
Tent  bim  from  uring  ibe  meuia  which  the  law 
Sre*  htm  for  tlie  protection  and  enforcement  of 
St  ri^t;"  "that  no  man  in  this  oountiy  Is  n> 
high  tSat  he  li  above  the  law;  no  officer  of  the 
Ian  may  Mtthallaw  at  defiance  with  impunitr; 
«U  the  offlcen  of  thegoTemment,  tmnt  the  higii- 
est  to  Che  loweat,  are  creaturea  of  the  law,  and 
arebonndtoob^it."  nponexaminattoDofttae 


of  the  United  States, who,  holdint 
property  tor  public  oaes,  are  sued  uereitw  oy  a 
person  claiibiDg  to  be  the  owner  thereof  or  en- 
titled thereto;  DuttbelawfaloesBottbatpoaaet- 
slon  and  the  right  or  title  of  tlie  United  SUtes 
to  the  pTOpertj  may,  t^  a  conrt  of  competent 
juri«dictIon,be  the  nib  jecMnatter  of  thelnqniiy. 


and  adjudged  accordiarij. 
In  the  case  Just  dted,  r- 
proral,  the  language  of  Oi 
ianhikd State*  t.  Atora,  S  (^anch,  llS,wlMre, 


Oh^JwUetH 


speaking  for  the  court,he  Mid  that  "It  certainly 
can  never  be  alleged  that  a  mere  soggestJon  of 
title  In  a  Stats  to  proper^  in  possewTon  of  an 
Individual  must  krnai  the  proceedings  of  tlie 
irt,  and  jireveot  them  looldiig  Into  the  «u^- 


(7mto(/5tafa#,  9  Wheat..-788.    That    __  _ 

by  the  Bank  of  the  United  Slates  against 

tAtttt\  Audltor.TresBurer  and  other sgeotsdf  the  State 
1*""^  of  Ohio.  The  Statfc  by  iu  officers, levieda  tax 
upon  the  bank,  which  it  refused  to  pay.  The 
state  officer  seiied  the  money  of  the  bank  in 
payment  of  the  taz.and  delivered  It  to  the  Tress- 
urer  of  the  Stete.  The  latter  held  It  when  the 
suit  was  brought,  and  the  right  of  the  State  to 
hold  the  money  in  discbarge  of  its  taxes  was 
thefundamentalqucsdontn  the  esse.  The  Stale 
waa  not  laade  a  por^,  because  by  the  Constitu- 
tion the  Judical  poww  of  the  United  Sutes  did 
not  extend  to  a  suit  against  one  of  the  Un[Ied 
Statesbycitiuns  of  another  Stale.  It  was  con- 
ceded that  the  State  was  the  real  party  in  in- 
terest. That  of  which  the  bank  complained 
were  the  acts  of  the  defendenta  In  their  official 
character,  and  done  in  obedience  to  the  ststutes 
of  Ohio.  The  contention,  therefore,  was,  that 
as  the  State  could  not  be  sued,  the  suit  must  be 
dismisaed.  But  to  this  the  court,  speaking  by 
VMef  Jtatiee  HsiBhall,  replied: 

"  If  the  State  of  Ohio  could  have  been  made 
•  party  defendant,  it  can  scarcely  be  denied  that 
tbis  .would  be  a  strong  case  for  an  inunction. 
The  objection  is  that,  as  the  real  par^  cannot 
be  brouriit  before  the  court,  a  salt  cannot  be 
sustained  againit  the  agenia  of  that  par^;  and 
cases  have  been  cited  to  show  that  a  court  of 
chancery  will  not  make  a  decree  unless  all  those 
who  are  subatautiBlIy  lutereeted  be  mode  parties 
to  the  suit  This  is  certainly  true  where  it  is 
in  the  power  of  the  plaintiff  to  make  them  par- 
ties; but  if  tbe  person  whoistherealprincitttl, 
the  person  who  Is  the  true  source  of  the  inifk 
chief,  by  whose  power  and  for  whose  advantage 
It  is  done,  be  himself  above  the  law,  be  exempt 
from  all  judicial  process.  It  would  be  subvera- 
ive  of  the  best  estalillshed  principles  to  say  that 
the  laws  could  not  afford  the  same  remedies 
agsiut  the  agent  employed  in  doing  the  wrong 


which  tb^  would  alford  against  hhn  could  hta 
principal  be  Joined  in  Uie  suit." 

Tfae  relief  asked  was  granted  without  theStaia 
beoomii^  a  party  to  the  record. 

InlTfutwfSta&HT.Zst,  (helanguige  Just  quot- 
ed from  CMoms  r.  Bank  qf  UniMSattt,  wu 
distincllv  approved,  and  the  adjudged  casea 
were  held  to  show  tluU  tbe  propomiOB,  that 
when  an  individual  Is  sued  to  ngud  to  prop-  [M41 
erty  which  be  holds  in  his  c^wd^  as  an  officer 
or  agent  of  the  United  States,  his  possession 
canoot  be  disturbed  when  thatfact  Is  brought  to 
the  attention  of  tbe  court,  has  been  ovemiled 


In  my  Judgment  it  Is  Impossible  to  reconcile 
the  decision  here  with  the  nillng  in  the  Ariing- 
ton  Cam.    As  I  concurred  in  w  opinion  and 


deemed  ample  to  oust  officers  of  tbe  United 
States  from  the  possession  of  [mq>erty  claimed 
t?  them,  not  as  individuals,  but  aa  the  repre- 
leotatiTes  of  their  government.  The  poesession 
of  the  government,  by  Its  officers,  did  not  pre- 
vent tta  court  from  inqalring  into  the  alleg^ 
title  of  the  United  States,  and  from  awarding 
possession  to  those  who  claimed  it  aa  their  prop- 
erly. But,  in  the  case  before  ua,  the  State  of 
Georgia  Is  allowed  an  exemption  which  tlie 
court  did  not  feel  at  liberty  to  extend  to  Ibe 
United  States.  The  claim  of  comidainant  is, 
that  he  and  odiers  holding  bonds  indoised  by 
that  State  have  a  lien  upon  property  in  the  pos- 
session of  certain  individaais.  The  latter  assert 
a  valid,  complMe  title  and  the  ririit  of  exclu- 
sive pcesession  In  the  8tat&  But  the  complain- 
ant contends  that  the  alleged  title  of  tbe  Stete 
is  not  good  in  law ;  that  ue  sale.  In  virtue  of 
which  the  State  asserts  title  and  holds  posses- 
sion, was  not  a  valid  sale;  that  in  any  event  tbe 
State,  or  her  Governor,  holds  tbe  title  merely  as 
a  trustee  for  others. 

In  effect,  my  brethren  say  that  they  will  not 
determine  these  matters,  and  that  be<»u*e  it  ap- 
pears that  the  Stete  is  the  substantial  pu^  ui 
Interest,  and  that  tbe  defendants  are  only  htt 
officers  In  possession  In  her  behalf,  tte  com- 
plainant and  those  united  in  interest  with  him 
must  go  out  of  court.  It  seems  to  me  that  the 
grounds  upon  which  the  court  proceeds  would 
have  led  to  a  different  conclusion,  not  only  in 
United  State*  v.  Lee,  but  in  all  the  prior  decis- 
ions therein  referred  to  as  authority  for  the  Judg- 
ment in  that  case. 

The  court  say  that  tbe  Jud^ent  In  Uiiitei 
State*  V,  £sg  did  not  conclude  theUnitedStttea. 
So  it  may  be  aaid  here,  that  no  decree  rendered  ( 
would  have  concluded  the  State  of  Georgia,  had 
she  declined  to  ^>pear  in  the  suit.  Butasiatbe 
former  case  the  court  did  not  decline  to  give  re- 
lief because  of  the  mere  assertion  of  title  in  the 
United  Stales,  so  in  this  case  the  mere  gMmilliin 
of  title  in  the  Stele  should  not  have  prevented 
an  adjudication  as  to  complainant's  claim.  Had 
the  court  ascerlaioed  that  the  propertv  in  con- 
test was  in  the  rightful  possession  ana  control 
of  the  Stete,  then,  but  not  before,  the  question 
would  have  arisen  whether  the  bill  must  not  be 
dismissed,  so  long  as  the  State  refused  to  became 
a  party  to  the  suit. 

The  court  In  hs  opinion  reviews  numeroua 


1B88. 
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tbie  to  nilto  in  Ute  determlnft- 


cumoUmt  than  thon  I  bave  referred  to,  and 
states  the  prindplea  upon  which,  hi  its  judg- 
awnt,  thef  woe  d«cia«d.  I  oontent  mjial 
with  njlng  OM  the  correcttun  of  that  reviaw 
{■not  conceded. 

Umitntlona  and  qnaltflcatlona  an  now  placed 
upon  former  decfalona  which  thdr  Ungaage,  1 

a  does  not  tiutffV.  A  doubt  la  sow  ez- 
u  to  whether  Davit  t.  Otow,  18  Wall., 
V.  6.,  XXL,  447],  did  not  go  beyond 
the  feige  of  sound  doctrliWi  this,  notwlthsland- 
IngthedecMon  Inthe^rUnftMiChMwai  msdo 
to  rest  largdynponAiii^v.  On^.  Intbe^r- 
A'Mftm  Gate,  m  quoted  from  Daii*  ~  " —  ~ 

ndt  In  equity,  fl  -  ••' — * " 

doctrine  umllcal _ 

tlon  of  which  ■  State  b  hiterested: 

"  Where  the  State  is  concerned,  the  State 
should  be  made  &  party  if  it  can  be  done.  That 
h  caiuot  be  done,  is  asuffldent  reason  for  the 
o  do  it,  and  the  court  may  proceed 


reroectSL ,  _  ,  

tad.  In  deciding  who  are  puties  to  the  suit, 
the  court  will  not  look  beyond  die  record. 
Makinf  a  state  officer  a  party  does  not  make 
the  State  a  party,  aMovfh  hir  lata  vum  Aoes 
vrvmpUi  ka  aetion,  and  Ou  Stale  mag  ibtnd 
icAtnd  Urn  at  a  not  party  in  inUmtt.  A  Slate 
can  be  made  a  party  only  by  shaping  the  bill 
expressly  with  that  new,  as  where  indivIduaJs 
or  corporations  am  Intended  to  be  put  in  that  re- 
lation to  thecase." 

The  only  comment  made,  in  the  Arliiigton 
Oa*»  upon  this  language  was  "  that  -  -     ' 

prepared  to  wy  now  tSst  the  court  i. .        

■j  agajagt  the  offlcer  In  all  respects,  as  if  the  Slate 
were  a  partv,  Uiia  may  be  taken  as  intimaUug 
In  a  general  way  the  news  of  the  court  at  that 
time?" 

But  I  especially  dissent  from  the  statement 
by  the  court  of  toe  question  involved  In  Loui- 
nana  t.  /timet  [anta,  448].  Had  the  court 
there  d«)ied  the  relief  asked  upon  the  sole 
ground  that  granting  it  would  be  "To  take 
cbarge  of  the  beasmr  of  Uie  State  and,  seizing 
the  bukds  of  the  Audtlor  and  Treaaurer.to  make 
distribution  of  the  funds  found  In  treasury  In 
the  mannerwhlch  the  court  might  think  just,"  I 
should  not.  In  that  case,  have  eipreasr'  — 
dissent  from  the  acUon  of  my  brethren. 
unwOling  by  silence  to  accede  to  the  i  ,^ 
tlon  that  the  substantial  relief  asked  in  Louitt- 
mta  V.  Jumd,  could  not  have  been  granted  with- 
out taking  charge  of  the  treasury  of  the  State. 
There  were  In  the  hands  of  the  Treasurer  of 
Louisiana  moneys  raised  by  taxation  under  cer- 
tain constitutional  and  statut«ty  provisions.  It 
was  money  which,  by  contract  with  creditors 
of  the  Stew,  was  set  apart  and  appropriated  to 
the  payment  of  the  interest  due  on  aesiguated 

bonds  of  the  State.    The  records  of  the 

Treasurer's  ofllce  showed  the  exact  amour 


paia  that  money  out  in  discharge  of  her 

tract  obligations  without  the  slightest  confu- 
sion In  the  accounta  of  the  state  treasurer.  The 
contrary  was  nut  clslmed  by  those  officers. 
But  the  Treasurer  and  other  offlcers  declined 
to  apply  the  money  in  their  hands  for  the  pur- 
poses to  which  it  had  been  dedicated, 
retted  their  refusal  upon  an  Ordlr  — 

iwn.s. 


by  Hie  State,  which  was  conceded  on  all 
bands  to  be  in  palpable  violi^oo  of  the  Con- 
stitution of  the  United  States  and,  therefore, 
null  and  void.    As  a  reason  tor  not  discharg- 

^a  plain  offldal  du^  Imposed  by  Uw,  those 
xn  referred  to  a  void  provision  in  the  Con- 
stitution of  Louisiana,  and  it  was  held  thid 
there  was  no  power  in  the  courts  of  the  Union 


(AHoen,  ag^dnsl  whom  the  process  is  issued,  I 
act  contrarr  to  die  positive  orders  of  the  si 
preme  political  power  of  the  Slate,  whose  creat-  [MT] 
ures  they  are,  and  to  which  they  are  ultimato- 
ly  responsible  In  law  for  what  they  do."  "They 
must,  proceeded  this  court,  "  use  the  public 
money  in  the  treasury  and  under  their  official 
control  In  one  way,  when  the  supreme  power 
has  directed  them  to  use  it  in  anotner,  and  they 
mnst  raise  more  money  bv  taiation,  when  the 
same  power  has  declared  that  it  shall  not  be 
done.'''  Thus  the  Constitution  of  the  United 
States  which  is  the  supreme  law  of  the  land, 
anything  in  the  Constitution  or  laws  of  any 
State  to  the  contrary  notwithstanding,  was,  as  I 
then  thought  and  still  think,  subordinated  to 
"the  sapreme  political  power"  of  the  State  of 
Louisiana. 

My  breUieren  declare  It  to  be  Impoerible  to 
compel  a  State  to  pay  its  debts  by  ludlclal  proc- 
ess. As  no  decree  was  asked  agamst  the  State 
on  the  bonds  held  by  complainant,  and  since 
the  State  was  not  made  a  party  to  the  record 
it  is  difficult  to  perceive  why  it  was  deemed 

thatdi 

be  sued  as  a  pa^  to  the  record,  and  no  Judg- 
ment rendered  agiJnst  it  as  a  party  defendant, 
the  proposition  will  not  be  disputed.  I  submit, 
however,  that  under  our  system  of  government 
the  citizen  may  demand  that  the  courta  shall 
determine  his  claii 


I.    They 
«  passed 


determine  his  claim  to  or  his  allesed  lien 
property,  by  whatever  individuals  that  pr 
tymay  M  neld,  and  that  he  cannot  be  di 


to  or  hisfdle^ed  lien  upon 

,  -         ,  )  denied 

an  adjudication  and  enforcement  of  that  claim 
merely  because  the  individuals  sued  aittrt 
fight  of  possesion  and  title  in  the  government 
ttKv  represent.  The  hardship  and  InJuaUce  of 
a  dlfCerent  rule  is  well  Illustrated  in  the  pres- 
ent case,especially  as  reapecU  the  property  em- 
braced by  the  deed  of  trust  to  WhitUe.  The 
bill  allies,  and  the  demurrer  admlta,  that  that 
proper^  was  not  covered  by  the  statutory  and 
executed  mortgages  upon  which  the  State  rests 
its  claim.  If  these  averments  are  true,  the 
State  of  Qeorgia  has  no  pretense  of  right,  by 
ita  offlceiB,  to  hold  that  property.  But  my 
brethren  adjudge — if  I  do  not  mlsapprefaend 
the  opinion — that  the  assertion  by  defendanU 
of  title  in  the  State  la  aufflcient  to  preclude  Ju- 
dicial inquiry  Into  the  rightfulness  of  their  pos- 
session or  the  validly  oi  the  State's  title. 

Hvbretbrentaythat  "Onthehypotheaisthat 
the  foreclosure  by  the  Governor  was  valid,  the  I***! 
trust  asserted  by  plaintiff  is  vested  in  the  State 
as  trustee,  and  not  in  any  of  the  officers  sued." 
But,  may  not  the  court  Inquire  whether  that 
hypothesis  be  aoundT  Must  It  be  assumed  to  ba 
sound  because  the  ofHcers  of  Uie  State  so  de- 
clare? Besides,  If  the  alleged  trust  was  vested 
In  the  State  as  trustee;  if,  as  claimed  by  com- 


ib.Gootj^lc 
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plaluiit,the  8Ut«  became  the  t 


propertf  mortgaged  tor  thebenefliotUieboiid- 
holdCTH— may  not  the  court  proceed  to  »  decree 
aa  between  the  parties  to  the  record?  If  the 
trustee  cannot  be  made  a  pai^,  and  refuses  to 
appear,  the  conrt  ought  not,  for  that  reflson,  to 
permit  the  Interests  of  others  to  be  sacrificed. 
If  the  officers  of  the  United  States  m^  be 
deprived  of  the  possession  of  property  held  by 
them  for  the  goTemment,  but  the  title  to  which 
Is  Judtciallj  ascertained,  In  an  action  against 
them  only,  not  to  be  legally  in  the  united 
States,  I  do  not  see  why  tie  courts  may  not,  st 
(he  suit  of  the  citizen,  enforce  his  claims  upon 

Cipertj  aa  against  officers  of  a  State,  who  may 
Judidally  ascertained,  in  asuit  against  them, 
not  to  be  in  rightful  posscasioa  for  such  Slate. 
Such  relief  wotild  not  conclnde  the  rights  of 
Uie  State,  but  would  leave  to  her  the  privUege  of 
asserting^  bcr  claim  in  any  court  of  competent 
jurisdiction. 

I  am  authorized  by  Mr.  JwHee  Fl«ld  to  say 
that  he  concurs  in  this  opinion. 
nnieoopy.  Tat; 

James  B.  MoKcone;,  Oerk,  Bup.  Court,  D.  B. 

ated-m  D.  B.,  m. 


JOSEPH  P.  LEBOUX  CT  Ai.,  Apptt., 

JOSEPH  L.  HUDSON,  Assignee  In  Bank- 
ruptcy of  SaUIIEL  SCffOTT  BT  AL. 
(See  8.  C,  Beporter^  ed.,  4«8-m.) 


•1.  A  Manbal  of  tbe  nnltod  States,  who,  under  a 
provMonol  wanaat  In  baukniptey,  hu,  after  re- 
oelvInK  a  bcmd  of  Indemnilf  under  Qeneial  Order 
No.  la.  In  bnnkrupto}',  aeliod  ooodi  m  the  property 
of  the  detffor,  and  been  sued  for  danagei  tor  suah 
■timre,  In  an  acdon  of  tieapaas  In  a  atate  oourt,  by 
a  tliird  person,  who  otalmeif  that  tbe  Kood*  were  his 
property  at  tbe  Hme  or  tbe  aeliure,  cannot  roolntal 
a  suit  In  equity  m  a  Circuit  Court  of  the  Unitt 
States,  tor  an  Injunction  to  reatralu  tbe  fiirthi 
proseoutlon  of  tbe  aotlon  of  traapan.  tbe  parties  1 
tbc  suit  in  equity  bolDK  oltlaaoa  of  ibe  samo  Stat... 

i.  Such  Harahal  having  deUverad  the  goods  seized 
to  the  aiBlsnee  In  hankruptoy  app -'-'—■  -' —  ■- 

adjudication  ot  bankruptcy,  to  tb.  .      

which  the  provisional  warrant  was  Issued,  and  tbe 
asslgaea  having  siild  the  goodiu  under  the  order  at 
the  court  In  bankruptcy,  without  slvtnB  to  tbe 
plaintiff  In  tbe  action  of  trespass  any  notlDe,uiidi![ 
■eoUon  KM  of  tbe  Revised  Stetutes,  of  Ute  applica- 
tion for  tbe  order  of  sale  or  of  tbe  sale,  and  aitcb 
plaintiff  not  bavioB  tniniirht  any  action  lurali — '  """ 


in  the  opinion  of  the  courL  See,  alao,  BAoU  t. 

Eudmm,  pcufMOOS. 

Mr.  Dob  m.  IHcklnaon,  for  wpellanta: 

If  a  Marshal  under  process  against  partiea 

izes  property  of  a  citizen  of  a  Slate,  not  a 

pariy  to  that  process  and  claiming  the  proper^ 

adversely,  the  citizen's  right  to  Ills  common  law 

action  of  trespasa  in  the  courta  of  the  State,  la 

absolute. 


answerable  and  in  her  courts."    9  Pet,  600. 

Sharp:  v.  D<^U,  103  U.  S..,  586  (XXVI., 
277);  iatAropv.Drojfat,  »lTI.8.,518(XXin.. 
414) ;  In  Be  Campbdl,  1  Bk.  Beg.,  166 ;  119 
Burnt,  1  Bk.  Reg.,  174  ;  Sedgwick  v.  Jfendt. 
1  Bk.  Beg.,  42Bi  Ite  Mdrtt,2  Bk.  Reg.,  S7S; 
Be  Svaru,  1  Low.,  625 ;  Sampum  y.  Burton,  4 
Bk.  Reg.,  1  ;  Clarice  v.  Riti,  8  McLean,  494; 
Bvek  V.  CWJatt,  3  Wall..  8S4{70  U.  3..  XVIIL, 
367)  ;  ManliaU  v.  EniM,  16  Wall..  551  (83  U. 
8..  XXI.,  481)  -,  Ftek  v.  Jenneu,  7  How.,  612. 

The  SUte  Court  bad  Jurisdiction  of  the  action 
of  trespass,  and  the  appellant  could  hare 
brought  it  in  no  other  forum. 

MarMhail  v,  Knox  ((uura) ;  Smith  v.  Ifaton, 
14  Wall..  419  (81  U.  S.,  XX.,  748). 

The  jurisdiction  could  not  be  divested,  and 
the  plsintifls  could  not  be  forced  into  amither 
tribunal. 

Ttu.  Co.  t.  Unitertity  of  Chicago,   6  Fed. 

cp.,  443;  Mallett  v.  Dexter.  1  Curt.  (C.  C). 
ITS;  WaUaeey.MeCdnntU,lSFet.,lS(i;Snulh 
V  Mclner,  9  Wheat.,  532 ;  ffaaan  v.  Lwai.  10 
Pet  ,  400  ;  TatM  v.  Otrryl.  20  How.,  S83  (61 
U.S.,  XV., 1028)  ;  I'Yeeman.y.  Htnee.UHow., 
450  (US  U.  a,  XVI.,  749);  1  Kent,  Com.,  405; 
3  Story,  Coni.,5Sl,  621;  Ableman  y.  Bootii,  21 
How.,  608  (03  U.  8.,  XVI.,  160);  Baiter  t. 
Oaf,  91  U.  8.,  621  (XXIIL,  408);  Clafiin  v. 
novieman,  83  U.  S.,  18)  (XXIIL,  833) ;  Bur- 


bankruptcy  at 


rtfortl 


a  tbe  Manbal  u  plaintiff, 

the  plnlntilf  In  tbe  action  of  trespass,  to 

.... . ..  «.D  title  to  tbe  Koods  dutcrmlned,  on  the  ulc- 

rstloD  tbat  tbey  were  transferred  to  such  plaintiff 
In  fraud  of  the  Bankruptcy  Act.  and  for  an  iujuno- 
tion  reatralalnB  the  prosecution  of  that  action. 

[No.  101.] 
Argvtd  Nov.  6,  7,  I8S3.  Decided  Dee.  10, 18. 


Tlie  history  and  facts  of  tlie  case  fully  appear 
■Head  notes  by  ttr.  JtaUet  BLATCHvonv. 
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136) ;  DartM   v.    Fradlander.   104   C.  I 

"CXVL,  818). 
Ma»r*.  H.  C.  Wianer   and  Willl»m  F. 

Cos^swell,  for  appellee; 

Tuat  the  circuit  court  has  jurisdiction  to  en- 
tertain, hear  and  determine  Uie  case  presented 
by  the  hill,  as  to  the  title  of  the  asslgncea  to  tbfr 
goods,  is  clearly  settled. 

R.  8.  U.  8.,  sees.  830,  4979. 

Allen  T.  Money,  17  Wall.,  BSl  ^4  U.  8.. 
XXI..  542);  Ei  parte  fifcAuafc,  98  U.  8.,  240 
(XXV- ,  105). 

The  circuit  court  having  found  the  property 
in  question  to  belong  to  and  to  be  a  part  of 
the  citato  in  bankruptcy  of  which  complainant 
Hudson  is  assignee,  has  the  power  to  stop  all 


appellant  and  the  Muralin). 

Sec.  4979,  It.  S. ;  Ei  parU  Schvab  Ituprtii ; 
KHUigg  v.  Hattell,  11  Bk.  Reg.,  131;  ifaiB  T. 
OUn,  7Bias.,8fl;3fain  V,  firo»!%,8Fed.  Rep., 
Vn\Ei parte  Chriily,  SUov.,  SOS;  Aniunffena 
V,  Bale.  1  Bk.  Reg.,  572;  Jonei  y.  Leaek,  1 
Bk.  Reg.,  695:  /«  «  SJcoU,  16  Bk.  Reg.,  175; 
InreDarj/ea,  17  Bk.  Beg.,  495;  In  re  Duma- 
fiaut,  1?  Bk.  Reg.,  517 ;  in  re  Bodgar,  IB  Bk. 
Reg.,  881. 


ib.Google 


Lebodx  ▼.  Hddmh. 


Th«  focta  of  tbla  cua,  m  fu  u  tfaev  an  ma- 
terial, are  m  foUowB:  on  Ui«  14th  of  March, 
18T8,  proceedioga  In  tiTroluutar;  bankniptcj 
were  ustituled  in  the  District  Court  of  the 
ijoitcd  States  for  the  Ea8t«rQ  DiBtrict  of  Mich- 
igui,  ogdiBBt  ^muel  Scbott  and  Philip  Feibish, 
coinpoBiiig  the  firm  of  Scbott  &  Feibish.  On 
the  same  day  a  warrant  was  issued  bj  the 
court  to  the  Hanhal,  under  section  6034  of  the 
Revised  Statutes,  commanding  him  "  to  take 
poasesBiou  provisionally  of  all  the  property  and 
effccta  of  the  debtors."  Tbepetitiouiae  credlt- 
[4701  on  gave  a  lx>nd  of  indemnitv  to  the  Harshal, 
under  Order  No.  18  of  tiie  General  Orders  in 
Bankruptcy,  and  required  him  to  seize,  under 
the  wanant,  as  the  property  of  the  debtors, 
certain  goods  in  the  hands  of  Joseph  P.  Leroui 
and  Max  Scbott,  composing  Uie  firm  of  Leroux 
&Co.,Uienin  the  store  of  the  latter  at  Bay  City, 
Bay  County,  Michigan,  which  roods  Ibe  credit- 
ors alScged  had  beentransfcrrealoJ.  LerouiA 
Co.  by  Samuel  Schott  and  Feibish,  in  viola- 
tion 01  the  bankruptcy  kw.  The  seizure  was 
made  on  the  2Stb  of  March  by  the  Marshal,  Sal- 
mon S.  Matthews,  assisted  by  bis  deputies,  My- 
ron Bunnell  and  Horace  Becker.  An  adjudica- 
tion of  bankruptcy  was  made  against  Samuel 
Scbott  and  Feibish  on  tbe  18th  of  April.  On 
the  22d  of  April,  J.  Leroux  &  Co.  commenced 
an  action  of  trespass  in  the  Circuit  Court  for 
Bay  County,  Micbigan,  against  Matthews, Bun- 
nell and  Becker,  to  recover  f  25,000  damages  for 
the  acts  of  the  dcfendants.on  tbe  26th  of  March, 
in  breaking  and  entering  the  store  at  Bay  City 
and  injuring  the  same,and  taking  therefrom  and 
carrying  away  eooda  of  the  value  of  $25,000, 
tbe  property  OI  the  plaintiffs,  and  convert- 
ing the  same  to  their  own  use,  and  preventing 
tbe  plaintiffs,  for  Ibree  days,  from  carrying  on 
ibeir  lawful  business  in  ttte  store.  On  the  6th 
of  Hay,  Joseph  L.  Hudson  was  appointed  as- 
signee in  bankruptcy  of  Samuel  Schott  and 
Feibish,  and  became  duly  vested  with  that  of- 
fice. Thereupon  the  Marshal  delivered  the 
goods  to  the  assignee,  and  the  latter  took  pos- 
session of  them  as  part  of  the  estate  of  the 
bankrupts.  Tbe  dcfcDdants  in  the  trespass  suit 
appeared  therein  by  atlomcy  and  demanded  a 
trial,  and  served  a  notice  of  defense,  settingup 
the  issuing  of  the  provisional  wanunt,  the  seiz- 
ure of  tbe  goods  lEiereundcr.  the  fact  that  (liey 
were  llie  jfoods  of  Samuel  Scbott  and  Feibish, 
the  adjudication  in  bankruptcy,  the  appoint- 
ment of  an  assignee,  and  the  fact  that  tbe  roods 
had  been  turned  over  by  the  Marshal  to  the  as- 
signee and  were  held  by  him  as  a  part  of  the  es- 
tate of  the  bankrupts.  At  a  Term  of  tbe  State 
Circuit  Court,  in  September  following,  on  ap- 
plication of  the  defendants,  the  trial  of  Ihe  suit 
was  postponed  to  the  next  Term,  on  afBdnvit  of 
the  illness  and  absence  of  an  important  witness. 
Id  October,  1678,  Hudson,  the  assignee, 
Matthews,  tlie  Marshal,  and  Bunnell  and  Beck- 
er died  a  bill  in  equity,  in  the  Circuit  Court  of 
tbe  United  States  for  the  Eastern  District  of 
Michigan,  against  Leroui  and  Max  Scbott,  set- 
ting forth  tlie  substance  of  the  above  facts,  and 
alleging  that  the  goods  bad  been  sold  by  theas- 
aignee  under  tbe  order  of  the  bankruptcy  court; 
that  be  was  holding  the  proceeds  to  he  applied 
as  a  part  of  the  estate  of  the  bankrupts,  if  tbe 
CAT11  title  should  be  found  to  be  in  the  assignee,  or 


also  alleged  that  the  goods  were  trans- 
ferred by  Ihe  bai&Tupts,  when  insolvent,  to  Le- 
roux and  Max  Schott,  with  a  view  to  prevent 
them  from  coming  to  the  assignee  in  boiiknipt- 
cy,and  a  large  port  of  them  wiuin  three  monlJis 
before  the  filing  of  tbe  petition  In  bankruptcy, 
and  when  Leroux  and  Max  Scbott  knew  that 
the  transfer  was  made  with  a  Tiew  to  prevent 
the  goods  from  going  to  tbe  assignee,  and  to 
prevent  them  from  bSng  distributed  under  the 
Bankruptcy  Act,  to  defaults  object  and  to  in  jure 
and  delay  its  operation  and  evade  its  provisions; 
that  tbe  transfers  of  the  goods  were,  therefore, 
void  and  the  title  to  them  became  vested  in  the 
assignee;  that  be  claimed  that  by  reason  of  tbe 
suit  to  the  stale  court  be  wasunable  lo  proceed 
with  tiie  aeltiemeut  of  the  estate  of  the  bank- 
rupts; that  tbe  funds  so  received  by  him  for  the 
goods  must  be  kept  until  Ihe  Question  in  refer- 
ence to  their  title  should  be  determined  ;  and 
that  the  question  in  regard  to  the  fraud  on  the 
Bankruptcy  Act, so  attempted, could  not  be  liti- 
gated and  determined  in  the  state  court.  The 
bill  then  set  forth  various  matters  intended  to 
ahow  the  existence  of  such  fraud,  and  prayed 
that  Leroux  and  Max  Schott  be  enjoined  from 
further  prosecuting  their  suit,  or  any  other  suit 
In  a  Slate  court,  for  damages  in  regard  lo  the 
goods  seized  by  the  Marshal,  and  that  if  they 
should  claim  any  interest  therein  they  should 
proceed  to  establish  their  claim  in  the  Circuit 
Court  of  the  United  States  or  in  the  District 
Court  in  Bankruptcy.  It  also  prayed  that  any 
sale  or  transfer  of  tbe  goods  from  the  bank- 
rupts lo  Leroux  and  A^x  Schott  be  set  aside 
and  decreed  tobein  violation  of  the  Bankruptcy 
Act,  and  that  the  goods  be  decreed  to  be  a  pert 
of  the  estate  of  the  bankrupts,  and  that  tbe  title 
of  tbe  assignee  to  tbe  goods  or  the  funds  arising 
therefrom  oe  quieted  and  decreed  to  be  perfect- 
ed in  him.  In  November  following,  on  notice 
and  after  a  hearing.tlte  court  granted  a  prelim- 
inary injunction  in  accordance  with  tbe  prayer 
of  the  bill.  Each  of  tbe  defendants  demurred 
separately  to  tbe  bill  for  want  of  jurisdiction 
and  want  of  equity.  The  demurrers  were  over-  I478J 
ruled,  on  a  bearing.  Each  of  the  defendants 
then  answered  separately.  Tbe  answers  main- 
tained Ibe  ri^lil  of  the  defendants  lo  proceed 
with  the  suit  in  the  stale  court,  and  averred  that 
tbcy  owned  the  goods  at  tiie  time  of  the  seizure, 
anil  denied  the  equity  of  the  bill.  Proofs  were 
taken  in  the  cause  on  both  sides.  At  tbe  close 
of  the  plaintilTs'  proofs,  the  defendants  entered 
on  the  record  a  protest  against  Ihe  jurisdiclion 
of  tlie  court,  with  a  statemcnilbat,  by  bringing 
the  suit  in  the  state  court,  they  bad  not  sought 
in  any  manner  lo  interfere  with  the  goods  seized, 
but  bad  waived  the  question  of  interference  with 
tbe  goods.  A  decree  was  entered  adjudging 
that  the  coods  were,  at  the  time  of  their  seizure, 
a  part  of  tbe  estate  of  Ibe  bankrupts  ;  that  Ihe 
title  thereto  vesli^  in  the  assignee;  thatlbesale 
or  transfer  of  them  to  the  defendants  wasin  vio- 
lation of  the  Bankruptcy  Act,  and  be  set  aside; 
that  the  tiUe  of  the  assignee  to  tbe  goods  and 
Ibeir  proceeds  be  quieted  and  declared  to  be  per- 
fect; and  tbatthe  defendants  be  perpetually  en- 
joined accordingtotbeprayeroftbebill.  FrtHQ 
this  decree  tbe  aefendonta  have  appealed. 
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Oct.  Tkbjc, 


thai  and  Ms  dcputlM.  Tbeualenee  vu  oot  s 
putj  lo  the  treapaM  suit.  Tbe  pUInliflB  in  that 
■olt,  abandoning  all  pmsuitof  tiie  goods  and 
all  action  against  tbe  aMlgnee,  brougtat  and  con- 
tinoed  their  luit  for  danutgea  a^aiiut  the  Har- 
aha]  and  bl«  deputies.  Tltev  dia  not  disturb  tbe 
poaMMion  of  tbe  goods  in  the  assignee,  or  claim 
r£wA\  Uie  proceeds  of  the  goods.  Altbongb  the  bill 
^*  states  that  the  asslgnee,onapp]7ing  to  the  bank- 
rapt*^  court  for  an  order  to  a^i  the  goods.made 
known  to  it  the  facta  as  lo  the  claim  of  Lerouz 
and  Max  Scbott  thereto.  It  is  not  averred  that 
an;  notioe  was  given  to  Uiem  of  tbe  inteniioD 
to  sell  or  oftheeale.  ItiaproTidedasfollowa 
tiy  section 6068 of  tbe  Bevised  Statutes:  "When- 
ever It  appears  (o  the  satisfaction  of  die  bank- 


tbe  poanesiion  of  the  aarignee,  or  wbidi  is 
claimed  b^  bim,  la  in  dispute,  the  court  nmj, 
upon  the  petition  of  tbeaasignee,aDd  after  sucb 
notice  to  uie  claimant,  his  agent  or  attoinef ,  as 
the  court  shall  deem  reasonable,  order  it  to  be 
sold  under  tbe  direction  of  the  assignee,  who 
shall  hold  tbe  fiuida  received  in  place  of  tbe  es- 
tate disposed  of ;  and  the  proceeds  of  the  sale 
shall  be  considered  the  measure  of  tbe  v&Iue  of 
tbe  property,  in  aay  suit  or  controversy  tietween 
tbe  partiea  in  any  court.  But  this  provision 
ahall  not  prevent  tbe  recovery  of  the  property 
from  tbe  possession  of  tbe  assignee  by  any  prop- 
er action  commenced  at  any  time  before  tbe 
court  orders  tbe  sale-"  The  fiilurelo  giveanv 
notice  to  Leroux  and  Max  Schott  ol  tbe  appli- 
cation for  tbe  order  to  sell  the  goods,  although 
tbe  facts  aa  h>  tlielr  claim  were  laid  before  tbf 
bankruptcy  court,  and  the  fact  that  no  suit  wai 
brought  againat  the  assignee  to  recover  the  pos- 
session of  tbe  goods  from  him,  are  evidence  that 
tbe  bankruptc;  court  and  the  assignee  did  not 
iward,  ana  ccHild  not  regard,  tbe  case  as  one 
where,  under  section  BOOS,  the  title  to  tbe  goods 
was  in  diapale.  It  was  not  In  diapute  as  be- 
tween Lernux  and  Max  Scbott  of  the  one  part 
and  Uie  assignee  of  the  other  part.  Tbe  former 
abandoned  Uie  gooda  and  all  claim  to  them  or 
lo  (hdr  proceeds,  and  tiie  assignee  acted  on  that 
view  in  selling  the  goods  witliout  notice.  They 
relied  solely  on  thdr  suit  in  trespass,  and  the 
defendants  In  that  suit  relied  for  protection,  in 
case  of  adverse  result,  not  on  tbe  goods  or  their 
proceeds,  but  on  the  bond  of  indemnity  wtiich 
the  petitioning  crediUirs  had  given  lo  the  llu^ 
shal.  Under  these  circumxlanccs,  after  plead- 
ing In  the  suit  in  the  state  court,  and  procuring 
a  postponement  of  the  trial,  the  dcfcudanla  in 


the  United  States  any  cognizance  of  the  suit! 
There  wos  no  comoion  lnli:resl  between  the  oi- 
signce  and  tbe  other  plaintifFs.  Tlie  assignee 
was  not  sued  in  tlie  slate  court,  Wlien  theault 
In  equity  woa  brought,  the  Marshal  bad  no  in- 
terest in  the  goods,  and  no  ri(;bt  lo  rely  on 
Uiemor  their  proceeds  for  indemnity^  and  no 
right  to  looktotheasstgnceforprotection.  Tbe 
Marsbnl  turned  tbe  eooda  over  to  tbe  assignee, 
and  did  so  voluntarily,  so  tar  as  appears,  rely- 
ing on  the  Ijood  of  iDdemnity  as  his  pratcclion, 
and  substituting  that  in  place  of  a  retention  of 
the  goods,  when  he  might  well  have  insisted  on 


retaining  them.  If  Leaoux  and  Max  8chott  still 
claimed  title  to  them,  Inaamoch  aa  the  suit  in 
trespass  was  brought  before  the  goods  «ei» 
turned  over  to  the  aasiniee. 

An  aieignee  in  bankruirtcy  baa,  by  section 
S1S9,  the  ngbt,  in  case  of  a  transfer  of  proper^ 
to  a  peraon  not  a  creditor  of  the  bankmpt,  fas 
violation  of  that  section,  to  "leoover  the  prop- 
erty or  the  value  thereof,  aa  aaaeto  of  the  bank- 
rupt. "  Here  the  assignee  had  the  property  and 
there  waa  no  occasion  for  bIm  to  bring  a  suit  to 

By  section  4979,  a  Circuit  Court  of  the  United 
States  has  Jurisdiction  of  a  suit  "  At  law  or  in 
equity  brought  by  an  assignee  in  bankruptcy 
against  any  person  claiming  an  ad  verse  interest, 
or  bv  any  such  person  i^alnst  on  assignee, 
toucoing  any  proper^  or  rights  of  tbe  bank- 
rupt transferable  to  or  vested  in  tbe  aaaiKnee." 
The  Jurisdiction  invoked  bjr  the  asaigneein  thia 
case  cannot  be  maintained  nnder  aectkm  4S7B. 
It  does  not  appear  by  the  UD  or  the  proofs  that 
the  defendanla  claim  an  interest  in  tbe  proceeda 
of  the  goods  adverH  to  the  interest  which  the 
assignee  clahns  in  such  proceeds.  When  the 
bill  was  filed  the  goods  had  been  sold  and  were 
represented  by  their  proceeda  in  the  hands  of 
the  asaznee.  The  only  interest  which  the  as- 
slgnee'lnen  bad  touching  the  gooda  or  in  their 
proceeds  was  his  claim  lo  own  Qioae  proceeds  aa 
assignee.  Ko  Intertat  oould  be  advene  to  such 
Intereal  of  hia  unleM  it  waa  another  claim  to 
own  or  receive  tboae  proceeds.  Thedefendanla 
made  no  such  claim.  Tbe  bill  does  not  allege 
that  they  did,  but  it  and  tbe  proob  show  that 
from  die  time  thev  brought  the  treqtasa  suit 
they  never  disputea  tbe  riebt  of  the  smignee  to  [ATS] 
deal  with  the  goods  and  their  proceeda  as  port 
of  the  assets  of  the  estate.  Nor  is  the  bill  filed 
to  remove  a  cloud  on  the  title  to  real  estate  or 
aside  written  instruments  of  title  which 


might  interpose  obstacles  U>  the  rights  of  the 
aaugnee  in  the  goods  or  their  proceeds. 

It  is  enacted  by  section  680  ot  the  Revised 
Statute*  "That  the  circuit  court  shall  have  Juris- 
diction in  matters  in  bankruptcy,  to  be  ezerctseal 
within  the  limits  and  In  tbe  manner  provided 
by  law."  This  refers  to  the  limitatimu  in  sec- 
tion 4979.  As  the  bill  aven  that  all  the  partiea 
are  citizens  of  Michigan,  the  Jurisdiction  of  Ittt 
circuit  court  in  this  case  must  be  given  t^  tbe 
bankruptcy  statute  or  It  does  not  exist.  We  an 
of  opinion,  upon  full  consideration,  that  It  b 
not  so  given,  notwithstanding  what  was  said  by 
this  court  in  ^  partt  Sehuab,  OS  U.  8.,  24V 
[XXV.,  lOfi]. 

It  may,  moreover,  be  said,  that  if  there  were' 

{urisdiction  by  the  dtlzenahip  of  the  parties  a 
ill  sucb  as  this,  by  tbe  assignee  in  bankruptcy, 
to  obtain  such  relief  as  be  asked  in  respect  lo 
bis  own  rights,  would  not  lie,  he  being  in  poa- 
session,  and  hia  right  lo  assert  poascBsioD  ami 
owner^ip  and  to  control  and  dispose  of  tb» 
property  and  its  proceeds  not  being  questioned 
or  uireatened. 

AaregordatheManlialand  hiBdeputlea,^)art 
from  tbe  assignee,  there  Is  nothing  in  the  bank- 
ruptcy statute  which  authorizes  them  to  iovok* 
the  action  of  the  circuit  court,  for  any  relief  t^ 
injunction  in  respect  lo  the  suit  for  Irespasa. 
Aa  tbe  assignee  bod  no  right  cpnferred  by  Uiat 
Cjtatute  lo  bring  the  suit  in  equity  In  respect  H» 
any  claim  of  hia  own,  he  hod  no  ti^t  as  b». 
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dgaee  to  bring  it  in  recpect  to  an  j  cUm  of  bli 
eo-pblnlUfi,  nwbad  all  tofe^et  uj  iri^t^oo^ 


__  d  I7  tbM  Stotuto  to  tKing  tt.  TEerallel 
lon^t  oj  InluDCtloa  dopends  wholly^  u  tbe 
Ull  U  fnuned,  oa  the  rlKbt  of  tbe  taewDee,  -- 
■uch,  tomainuln  tlieiuulDnapect  to&Uo' 

If  the  cue  H  to  the  Uanhal  and  his  deputies 
were  one  of  Juriadlctloa  by  dtlzenablp  of  the 
partiet,  tt  would  fall  within  the  priDClplea  laid 
down  bv  ibU  court  In  Bvtk  t.  CWoM,  8  WaU., 
S84[70U.8.,XYUI.,aS7].  Tbe prorinoDal war- 


tbe  gooda  adzed  were  lesally  liable  to  leisure 
under  tbe  warrant,  and  tbe  circuit  court  could 
afford  blm  oo  protectloD  agalnat  tbe  conae- 
qnencea  of  an  erroneoui  exerdae  of  bis  Judg- 
Bent  In  that  determination.  He  wai  liable  to 
•uit  in  any  court  of  competent  jurisdiction,  tor 
Injuiiesgrowiiicout  of  hia  mistakes.  The  state 
court  in  which  Sm  suit  tor  trespaaa  was  brought 
wmt  such  a  court,  and  tliat  suit  was  an  a|)pT0- 
(viatesuit.  Tbe  parties  bringing  it  were  entitled 
lo  proceed  with  that  mit  io  uat  fOmm.  Aa 
waa  aaid  In  Budc  t.  CeOatk,  there  wa*  notbiug 
in  the  mere  fact  that  theprori^nal  warrant  ia- 
sued  from  a  Federal  Court,  "to  prevent  the 
Harsbal  from  being  sued  in  the  atale  court.  In 
1respo«a,  for  his  own  tort,  in  lev;ingit  upon  the 
property  of  a  man  agiinst  whom  the  writ  did 
not  run,  and  on  property  which  was  not  liable 
to  it."  This  view  was  re-slflnned  In  Shorn 
2hgU.  102  U.  8..  686  [XXVI..  277],  and  w 
there  applied  lo  a  Mlzui«  under  a  provision 
warrant  In  bankruptcy  like  that  in  the  prese 
oaae. 

We  have  limited  our  decision  to  the  precise 
questions  presented  In  this  case,  williout  ~' 
tempting  to  define  tbe  cases  in  which  an 
aignee  In  bankruptcy  can  maintain  a  suit  under 
iecUon  S128  or  under  sectkia  4970,  or  lo  specify 
what  relief  by  injunction  can  be  granted  to  blm 
under  the  bankruptcy  Act,  In  a  proper  case.  Tht 
itertt  of  Ou  Oireuit  Oourt  it  mirted  and  1A« 
tauK  U  Ttmanded  to  OuU  eoari,  vith  Hrwtum 
lo  diwaiM  (As  Uit. 

True  oopr.    Teat : 

Jamos  H.  McBenney,  Oerk,  Sup.  Oourt,  U.  B. 


MAX  SCHOTT,  Appl., 

JOSEPH  L.  HUDSON,  Asdgnee  in  Bank- 
ruptcy of  Sahuki.  Schott  it  aju. 
(See  8. 0,  BepoHar's  ed.,  in.  ITS]. 

Ite  daoMon  In  Lenmx  V.  HudsoOiberewlthKiada, 
eonflrmed  aod  applied  to  thts  case. 

INo.  100.1 
Argued  Nm.  0.  7,  IS83,  Decided  Dee.  10,  ISSS. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Uichigan. 

Tbe  history  and  fncta  of  tbe  case  fully  appear 
fn  the  opinbn  of  tbe  court.  See,  also,  tbe  pre- 
ceding case  of  Ijeroux  v.  Hiideon,  anU,  488. 

Mr.  Dob  M.  Dickinson,  for  appellant 

Mteere.  H.  O,  WIsner  and  WIIUub  F. 
CofawcU,  for  appellee. 

•Head  note  by  Mr.  Ji4Klss  Buicuou. 
109ll.it. 


Mr.  AtUee  BUteUted  ddivered  tbe  opin- 
ion of  Um  court: 

The  facta  In  this  case  differ  from  ttioae  In  Z^ 
rma  v.  Hudtom  [ant»,«S].  herewllh  duddei,  aa 
set  forth  in  tlie  opinion  in  that  case,  only  in  tbe 
following  inroaterial  respects:  the  goods  seized 
were  in  tne  bands  of  Jlax  Scbott,  in  bis  store  a 
East  Baglnaw,  Sajjlnaw  County,  Michigan, 
and  had  Deeo  transRrred  to  him  by  tbe  debtora, 
Tbe  Harsbal.  Matthews,  aasisted  In  John  E. 
Wells  adqiuv,aeiiedtbemooHardt2&,  1878. 
Max  Bdiott.  on  the  flth  of  AprH,  commenced 
an  action  of  trespsas  in  the  Cucnit  Court  for 
Saginaw  Coun^,  Hichlnn,  against  Uatlbewi 
and  Wella,  lo  recover  $26,000  damages  for  the 
acta  of  tbe  defendants  in  breaking  and  entering  CATSl 
tbe  store  at  East  Baglnaw.and  taking  therefrom 
and  carrytne  away  goods  of  the  plaintiffs  ot 
tbe  value  or  $30,000,  and  converting  the  same 
to  their  own  use,  and  preventing  tbe  plaintiOe 


>g  tb 
from  carrvlng  on  their  lawful  busti 
store.     After  the  defendants   In  the 


,  „_      tioe  of 

defense  as  wai  given  In  the  suit  for  trespasa 

L ,..  ^y  j_  i^efQux  ^  Qf^^  nothing  further 

n  Ibe  Buit    In  October,  1878,  Hud- 


of  the  United  States  for  tlie  Sasiem  District  of 
Michi^,  sgainst  Max  SchoU,  making  the  liko 
allegations,  mulatii  unUandte,  as  lo  the  goods- 
taken  from  Max  Scbott,  aa  were  made  In  tbe 
bill  filed  by  J.  Lerouz  A  Co.  in  regatd  to  the 
gooda  taken  from  tbem,  and  cootauiing  a  like 
prayer  for  relief  and  for  an  Injunction.  Like 
proceedings  took  place,  except  that  a  demurrer 
was  embodied  In  the  answer  instead  of  being 
Sled  separately.  Tbeanswerwasof  alikeclinr- 
scier,  the  proofs  and  protest  were  ideotical,  and 
a  like  decree  was  entered,  from  which  tbe  do- 
fendant  appealed. 
The  saoie  questions  are  Involved  as  In  LtrovM- 

■■-'*-' aabatantiallv tbe  lame. 

Tiled*- 


I.  UcKeniwr,  Qerk,  Sup.  tioan,  V.  8.. 


OAEET  RANDALI^  PV-  f»  Brr., 

BALTIMORE  AND  OHIO  RAILROAD 

COMPANY. 

(Sees.  CB»porter'i«i.,4T8-M.) 

Verdict,  ie!ien  mag  be  directed — negligenen^  rail- 
road company — I'rtfti  ry  hyftUa^^enant—rinff- 
ing  beU  at  k^hwan  eroieing. 

*1.  Wlien  tlie  eTtdsnoe  riven  at  the  ItIbL  with  IQ 
Ibe  tntoranoea  tint  the  Jmrjroould  Jiwatabtr  Onw 
Head  notes  br  Mr.  JiUUte  Qkat. 


Nora.— mena  vtrdlct  mau  Em  directed  bv  Dm  tamt. 
Soc.  (hX«  to  U  rand  Chute  T.  Wlnesar,  IM  IT.  B..  ZZI, 

M-cmplotrfs  or  eo^eroarta  vAMn  tlit  rule 
.  .._  ...Jcrla  notrcipontUiEe/orlnluHfi  (on  Hii>- 
aniucaulintedbvttUHcidHi/tnenifacv-fcivanl.  6ee 
aula  to  Ueufb  v.  H.  E.  Co.,  lUO  LI.  S.,  XXV^  tU. 

lOOS 
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SUPREMX  COUBT  or  THX  nBITXD  Btatbi. 


trom  IL  Isliuninalanttoiupport  ■  venUct  for  tbe 
plalntlir.RntbktBUcbs  verdict.  Ureturaed,  miwtbe 
Bet  Mldb,  the  court  maj  direct  ■  verdict  tor  the  de- 
leodBDt. 
I.  A  KrouDd  awltoh,  of  a  form  Id  oommoD  use,  wu 

E laced  Id  a  railroad  yard.  In  a  ipuce  ali  (cet  wide 
Mnieea  two  tracks:  the  lock  or  tl " 

the  middle  of  th 

flat,  extended  II   ._  ._ 

and  cnukl  be  safely  and  effectively  wui  >«  uj  sut.»^ 
luK  in  the  middle  opposite  the  lock,  usins  reasona- 
ble care.  The  brakemaa  of  a  train  oo  one  of  the 
inick8,wblle«c>TklnK  at  the  switch,  itandins  at  the 
end  of  the  handle,  waa  atruok  b;  aa  englDeon  tbe 
other  track.  Held,  that  thera  was  no  such  proof  of 
fault  on  the  part  of  tbe  railroad  corporatlr-  '-•'■■' 
cnnstruotlon  and  *""~ *■  ''  "" 


„^e  track  In  a  railroad  yard.  Is*  fellow-acrvaDt  wi 
'  the  enjclneniaa  of  aaother  train  of  the  same  corpo- 
ration upon  An  adjacent  track ;  and  cannot  mnln- 
talnanoetlonaKamstUieoornoratlon  for  an  injury 
caused  by  tbe  neglloence  of  the  enslneman  in  driv- 
ing his  engine  too  fust  and  not  KliinH  due  notice  ot 
Its  approach,  without  proyinRnesllirence  of  the  cor- 
poration In  employing  an  unfit  etiBluemaiu 

4.  A  statute  which  provides  thnt  a.  bell  or  wblstle 
■ball  be  placed  on  every  lociinmtlve  engine,  and 
•ball  be  ning  or  founded  hy  the  englnemHa  or  are- 
man  Slity  rods  from  any  hlgb  way  cnwlnK,  and  un- 
til the  hlKhwar  la  reached,  and  (bat  "  tbe  corpora- 
tion ownlns  tee  railroad  aball  be  liable  to  any  per- 
son Injured  for  aIldama»esuBlAfDed"  by  reusnn  of 
neglect  so  to  do,  doee  nol  make  the  corporation  llu- 
ble  tor  an  injury,  caused  by  negligence  of  tbe  cn- 
glneman  or  Oreman  In  this  respect,  to  a  feUow-aerv- 


F  ERROR  to  the  Circuit  Couit  of  tiie  United 
Slates  for  the  District  of  West  Virginia. 
Tbe  history  ond  facU  of  the  case  appear  in 
the  opinton  of  the  court. 

Mr,  B,  D.  DoTQiwr,  for  ptnintiff  in  error, 
MtuTt.  John  BL  Cowen  and  C.  Boi/gat,  for 
defendant  in  error. 

Mr.  Jvttiee  Oray  delivered  the  opinion  of 

tbe  court: 

This  is  an  action  a^nst  a  Railroad  Corpora- 
tion by  a  bralteman  in  ils  employ,  tor  personal 
Injuries  received,  while  worlting  a  switch,  by 
being  struck  by  one  of  its  locomotive  engines. 

The  declaration,  in  seven  different  counts,  al- 
leged as  crounds  of  action  tbat  the  defendant 
nejEllgentfy  constructed  and  l<ept  its  tracks  and 
ewitcncs  In  adcfective  and  dangerous  condition; 
that  the  defendant,  by  one  of  its  accnts  and 
servants,  who  was  at  the  timeunsktiltiil,  ne;;li- 
gent  and  unfit  to  perform  the  business  and  cm. 
Iiloyment  that  he  was  engaged  by  the  defend- 
ant to  perform,  and  who  wiis  engiigc<i  in  a  serv- 
ice for  the  defendant  otiier  and  different  from 
the  M^rvlce  in  which  the  plainiifl  was  engaged, 
and  whose  negligence,  unskiltfulncss  and  untit- 
iirss  were  known  to  the  defendant,  negligently 
priipcllod  one  of  ils  locomotive  engines  against 
and  over  Ihe  pbinliff;  thnt  this  was  donewitli- 
out  sounding  any  whistle  or  ringing  any  bell, 
a»  rcijuired  by  the  lawsof  the  State  of  West  Vir- 
giniui  and  lliat  tbe  defendant  neglected  proper 

tirccnuiiotia  in  the  selection  and  employment  of 
13  .igenta  and  servants. 
.-_■,  A  suitute  of  West  Virginia  provides  that  "A 
[•BWJ  bell  orsleam  whistle  shall  be  placed  on  each  lo- 
comotive engine,  which  shall  be  rung  or  whistled 
by  tbe  engineer  or  fireman  at  the  distance  of  at 
least  sixty  rods  from  the  place  where  tbe  rail- 
road crosses  any  public  street  or  highway,  and 
be  kepi  ringing  or  whistlbguntilauch  street i 
1004 


and  tliat  "  the  corporation  owning  tbe  Taimnd 
shall  be  liablelo  any  person  injured  forall  data- 
ages  sustained  by  reason  of  such  neglect"  St^ 
of  W.  Va.  of  1873,  ch.  88,  sec  31. 

As  we  understand  the  evidence  introduced  at 
the  trial,  it  conclusively  proved  tbe  follDwlDg 
facts:  the  injury  occurred  at  night  at  a  place 
wlicre,  as  the  plaintiS  himself  testified,  "there 
was  one  network  of  tracks,"  in  the  detendanfa 
railroad  yard,  near  the  Junction  of  n  branch 
rood  with  the  main  road,  and  about  ten  rnda 
from  a  highway  crossing.  The  plaintiff  had  pre- 
viously been  employed  on  another  part  of  the 
road.  On  Uie  night  in  question,  in  the  perform- 
ance of  his  duty  as  a  braketnan  on  a  freiriit 
train,  be  unlocked  a  switch  which  enabled  bit 
train  to  pass  from  one  track  to  another;  and  be 
was  stooping  down,  with  his  lantern  on  tbe 
ground  beside  him,  to  unlock  the  ball  of  a  sec- 
ond switch  to  let  the  eugine  of  his  train  pass  to 
a  third  track,  when  he  was  struck  and  inlured 
by  the  tender  of  another  freight  engine.  In  no 
way  conn eclwi  with  his  train,  backing  down  oo 
the  second  track.  The  tender  projected  tea 
inches  beyond  the  rail.  The  distance  between 
the  adjacent  rails  of  llic  second  and  third  tracks 
was  about  six  feet.    The  second  switch  waa  a 

Kound  switch  of  a  kind  in  conunoo  use,  the 
:k  of  which  was  In  the  center  of  the  space  be- 
tween the  two  traclis;  and  tbe  handle  of  which 
was  about  two  feet  long,  and  when  lying  flat 
extended  towards eithertrsek,  and  when  thrown 
one  way  opened  the  switch,  and  when  thrown 
the  other  way  cloeed  it.  1'he  switch  could  be 
worked  efflciently  and  safely  by  a  man  stand- 
ing midway  between  the  two  tracks,  using  rea- 
sonable core.  It  could  iv>t  be  safely  worked  hy 
standing  at  Ihe  end  of  the  handle  while  an  en- 

e'ne  was  coming  on  the  track  next  that  end. 
pright  switches  could  not  be  used  at  a  place 
where  the  tracks  wei«  so  near  together,  without 
seriously  interfering  with  the  moving  and  man-  -^ 
agrment  of  the  trains.  *■' 

The  ptnintiff  testified  that  be  had  never 
worked  a  ground  switch  before,  and  that  the 
first  switch  wasan  upright  switeh,  Buthead- 
mitted  on  cross-cx.i mi  nation  that  the  two  kinds 
ofswitehcB  were  unlocked  in  tbesamem.inuer. 
and  the  other  evidence  eslublishcd  beyond  doubt 
that  the  first  switch  was  also  a  ground  switch. 

A  single  witness,  who  bad  been  a  brakeman, 
called  for  liie  plaioliff,  in  answer  to  a  question, 
often  repented,  of  his  counsel, wbetbcr  that  was 
a  safe  and  proper  switch  to  be  used  at  that 
point,  tcslificd  that  he  could  not  say  it  was  « 
very  safe  place  at  that  time  there;  that  be 
thought  that  wss  not  a  proper  kind  of  switeh, 
and  an  upright  switch  would  have  been  mora 
convenient  to  handle;  that  he  did  not  think  it 
was  a.  very  snfe  ball  there;  that  be  thought  it 
was  not  a  safe  hnll  there;  and  that  it  could  not 
be  unlocked  without  danger  while  an  engine  or 
train  was  coming  upon  Uie  otlier  track. 

Tbe  engine  which  struck  the  plaintiff  was  be- 
ing driven  at  a  speed  of  about  twelve  milea  on 
hour,  by  an  engineman  in  the  defendant's  em- 
ploy, and  there  was  evidence  tending  to  show 
that  it  bad  no  light  except  the  headlight,  and 
no  bell,  and  that  its  whistle  was  not  sounded. 

There  was  do  evidence  that  the  tracks  wer« 

I  Improperly  constructed,  or  that  the  enginemiui 

10»  U.S.. 
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wu  unfit  for  his  diity.  The  other  grounds  of 
action  relied  on  were:  Improper  construction 
snd  arrau^meDt  of  the  switcn;  negligence  of 
tte  defendant  In  running  its  engine,  by  so  UD- 
skillful  snd  negligent  engineman  .alleged  to  hsve 
heea  engaged  in  s  di&erent  service  for  tlie  de- 
fendaot  from  thst  In  whicli  the  plaintiff  was 
«ngt^ed;  aoci  omisdon  to  comply  with  tiie  re- 
quirepienU  of  tbe  Statute  of  West  Virginia. 

At  the  dose  of  the  whole  erldenco  (of  which 
all  thst  1b  material  Is  above  stated),  the  court  di- 
rected the  jury  to  return  a  verdict  for  the  de- 
fendant, because  the  evidence  was  such  that  If 
»  verdict  should  be  returned  for  tbe  plalnliil, 
the  court  would  be  compelled  to  set  Itaside.  A 
Terdict  for  the  defendant  was  accordingly  re- 
turned, and  the  plaintiff  sued  out  this  wnt  of 
«rror, 

1.  It  li  the  settled  law  of  this  court,  that 
when  the  evidence  given  at  the  trisl,  with  all 
Inferences  that  the  Jury  could  Justiflsblv  draw 
from  it,  is  insufficient  to  si^)port  a  venuct  for 
tbe  plaintiff,  so  that  such  s  verdict,  if  returned, 
nnst  be  set  aside,  tbe  court  Is  not  bound  to  sub- 
mit the  case  to  the  Jury,  but  may  direct  s  ver- 
dict for  the  defendant.  PUaianii  v.  FinU,  H 
Wall.,  116  m  U.  8.,  XXir.,  7801;  Eertert  v. 
SuOer,  07  U.  8.,  SIB  [XXIV.,  IKt6]:  BmediteA 
T.  BBtlon.  101  U.  S.,  16  [XXV..  «»1:  GHgpi 
V.  HoiMm,  IMU.  B.,  E58  [XXYL.  640].  And 
It  has  recently  been  decided  by  the  House  c^ 
Lords,  tipon  careful  consideration  of  the  i>Tevi- 


sufficient  evidence,  from  which  negligence 
be  reasonably  snd  legitinwtely  inferred;  snd  It 
Is  for  the  Jury  to  say  whether  from  those  facts, 
when  submitted  to  them,  negligence  ought  to 
be  inferred.  R.  Uo.  v,  Jaekton,  8  App.  Cas.,198. 
Tried  by  this  test,  there  was  no  sufficient  evi- 
dence of  any  negligence  on  the  part  of  the  Rail- 
road Company  in  the  construction  and  arrange- 
ment of  toe  switch,  to  warrant  a  verdict  for  ue 
plaintiff  on  that  ^ound.  The  testimony  of  Uie 
plaintiff  and  of  cm  witness  was  too  slight  A 
railroad  yard,  where  trains  are  made  up,  necea- 
sarily  has  a  great  number  of  tracks  ana  switch- 
es close  to  one  another,  and  anyone  who  enters 
14831  ^^  service  of  a  railroad  coipoiation.  In  any 
'  '  work  connected  with  the  makmgupor  moving 
of  trains,  assumes  the  risks  of  that  condition  oi 
things.  Altbou^  It  was  night,  and  the  plaint- 
iff had  not  been  bi  this  yard  before,  his  lantern 
afforded  tbe  means  of  perceiving  the  arrange- 
nent  of  tbe  switch  and  the  position  of  the  ad- 
jacent tracks.  The  switch  was  of  a  form  In 
common  use,  and  was,  to  say  the  least,  qnite  at 
fit  forits  place  and  purpose  aa  an  upright  switch 
would  have  been.  It  could  have  been  safely 
and  efficiently  worked  by  standing  opposite  tbe 
lock,  midway  between  the  tracks,  using  reason- 
able care;  and  it  was  unneceasary,  in  order  to 
work  It,  to  stand,  as  the  plaintiff  did,  at  the 
end  of  the  handle,  next  the  adjacent  track. 
2.  The  general  rule  of  law  la  now  firmly 

tabliahed,  that  one  who  Bniers  the  service  of  i 

other  tokes  upon  himself  the  ordinary  rislu  of 
the  negligent  acts  of  his  fellow-servants  In  the 
course  of  tbe  employment.  This  court  has  not 
taitherto  bad  occasion  to  decide  who  are  fellow- 
servants,  within  the  rub.  In  Patkei  Go.  \. 
MeOu«,\l  Wall,  606  [84  U.  8.,  XXI.,  7051  and 
fa.  R.  R.  Co. -v.  Fort,  17  WalL.  663  [81  D.  S., 


ib.  Google 


Sm-HKU  CoDBT  or  thk  Uxitid  SrATxa. 


Ocrr.  TCRK, 


8.  Ilie  Statute  of  Wot  Vfrgiiil*,  on  which 


nruck  the  pUnl 
way;  and  the  main.  If  not  the  sc4e,  object  of 
Statute  erldeotlj  waa  to  protect  travelera  on  the 
Ughwaj.  OfDoantU  t.  A  £.  a>., «  R.  L,  811; 
Sarty  t.  R.  E.  Oo.,  4&  N.  T.,  M8.  It  maypeis 
hapa  include  passeogtn  on  the  ttaiua,  or  itran- 
t,  not  treapaaMTB,  on  the  line  of  the  road. 


June*  H.  HoKonner,  Clerk,  Sup.  Oonrt,  U.  B. 
CM«d~mC.S.,lT[^H^StS;  lUU.  &,8»i  lU  U. 

a,  to. 


BTBPHEN  PERCY  ELLIS,  INEZ  RUTH 
ELUS,  iXD  Her  Huiband,  EDWARD 
PEGEHAM  n  al.,  A^pU,, 

JEFFERSON  DATIB. 

<8ee  B.  CL,  BeiKiTtor^  ed.,  WMM.) 

BiO  in  tpatji  not  Wfbu'fwd,  tf  U«r«  if  rmttdfat 
kue — fgui^  JvrudieKon  to  aaauI  will — ttaie 


pmeof  Maerringtha  kiinil  Ml 
of  powwilon  ol  the  beir  at 


lanfAtbt 


<  powawlon  o?  the  heir  at  law , 

by  TlrtueofawfUadmlttedto  probate.  Ittuintabea 
an  adequate  aod  oomplete  ramedr  at  law,  and  ex* 
dudea  a  ault  In  equity  f  or  the  porpoaa. 

pjo.  104.1 
ArgMdN<n.a,a,18SS.    DtadtdDtc. 


Btatea  for  the  District  of  Louiaiana. 

The  history  and  facta  of  the  case  fully  appear 
in  the  opinion  of  the  court. 

Umr*.  Wm.  RomI  Mllla  and  C.  0.  Letdi, 
for  appellants. 

MettrM,  Jno.  D.  MoPheraon  and  Cal- 
deroB  C arllala,  for  appellee. 

Mr.  JvtUoe  Matthewa  delivered  the  opinion 
of  the  court: 

The  appellants,  who  were  complainants  be- 
low, are  alleged  in  the  bill  of  complaint  to  bo, 
reapectlvely ,  citizens  of  New  York  or  Hissouri, 


or  Britlah  lubtocta  and  allena,  the  defendant  be- 
ing *  citizen  ca  MIssladppL 

It  Is  set  forth  in  tbeUU  that  Bandi  Ann  Dor- 
seydiedonjulyl,  ISTB.sdsedinfeerimpleof 
certain  realett^conatatlDfoftwoplantations  I 
in  Tensas  pBrish,  in  Louisiana,  an  estate  called 
BeauT(^  and  other  property  in  Bairiaon  Coun- 
%j,  HisslBalpid,  and  reu  esUte,  not  described, 
in  Arkanaaa,  besides  alaiveainount  of  monble 
and  peraond  property,  rigbta  and  oedits,  also 
not  deecribed;  that  she  died,  leading  no  h^ra  in 
the  ascending  w  descending  lines,  the  appel- 
lants bdng  het  next  of  kin  and  sole  Wal  h^rs 
In  the  collateral  line,  entitled  to  sncceed.  In  caae 
of  intestacy,  to  the  whole  of  her  estate;  that 
during  ber  lifetime,  on  Hay  10, 1878,  His.  Dor- 
se?, by  a  notarial  act  of  procuration,  coustitu  ted 
the  defendant  her  acent  and  attorney  In  tact, 
with  full  and  q>edal  powers  to  take  exclusiTft 
control,  charge  and  management  of  all  her  prop- 
erty and  estate,  and  all  transactions  and  buanesa 
In  any  manner  connected  therewtth.  Including 
the  power  "for  and  in  her  name  to  sue  and  to  bo 
sued,  to  purchase,  lease,  alienate  or  Incumber 
real  estate  situate  anywliere,  to  borrow  money, 
execute  notes  or  other  eTideoceeof  indcbledneae. 

That,  in  virtue  of  said  agency,  tlie  defend- 
ant entered  upon  and  assumed  the  exclusive 


and  papera  thereto  appertaining,  and  continued 
in  tne  excluMve  control,  management  and  pos- 
session as  Bald  agent  to  the  time  said  agency  ex- 
pired by  the  death  of  the  principal,  and  since 
tier  s^d  death  has  still  continued  in  aald  ex- 
clusive possession,  monagonent  and  control. 
That  though,  on  thecxpiration  of  said  agency. 


, , account  of  his  ad- 
ministration of  aald  agency,  uid  to  surrender  to 
them,  all  and  Angular,  the  said  property,  ac> 
count  books,  title  deeds,  papers,  etc..  which 
had  then  come  Into  bis  possession,  and  which 

Sour  orators  had  well  hoped  be  would  have 
one,  yet,  on  the  expiration  of  his  s^d  agency, 
said  defendant,  notwittutanding  amicable  de- 
mand, refuses  still  so  to  do." 

It  is  further  alleged  In  the  bill  that  the  d«- 
fendantclnims  that  the  said  Sarah  Ann  Dorsey, 
bv  her  last  will  and  testament,  bequeirtbed  to  [43*1 
him  all  ber  property,  tor  bis  own  sole  use  and 
benefit,  saA  therein  constituted  him  her  sole 
heir  and  executor,  and  that,  by  virtue  thereof. 


be  is  entitled  In  his  own  rig^t  to  said  estate;  and 
the  bill  admits  that  on  July  IS,  ISn,  the  de- 
fendant caused  to  be  filed  in  the  Second  District 
Court  for  the  Parish  of  Orleans  an  Inatmroent 
written  and  signed  by  Banli  Ann  Dorsey,  of 
which  the  following  is  a  copy: 

"Beauvolr,  Harn50DCo.,HiBs.,/an.4,  I8TO. 

I,  Saiab  Ann  Dorsey,  of  Tensas  Parish,  La., 
being  aware  of  the  uncertainty  of  life,  and  be- 
ing now  in  sound  health.  In  mind  and  body,  do 
make  this  my  last  will  and  testament,  which  I 
write,  sign  and  seal  with  my  own  hand,  in  tbe 
presence  of  three  competent  witnesses,  as  I  pos- 
sess property  in  the  Slates  of  Louisiana,  Missis- 
sippi and  Arkansas.  I  owe  DO  obligation  of  an  J 
sortwbalevertoany relatioDof myown.  Itiave 
done  all  I  could  for  them  during  my  life;  I, 
therefore,  give  and  bequeath  all  my  property, 
109  I'.  S. 
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ml,  penoDil  utd  ndxed,  vliereTer  located  uid 
dtuated,  vboUjaitdentuely.vlthoutbiiidmice 
or  quaMcBtioii,  to  my  mort  hooored  and  m- 
leaned  friend,  Jeflenon  Davli,  ez-jHtaident  of 
the  Confedemie  States,  for  his  own  sole  uae  and 
benefit.  In  fee  simple,  for  ever;  aa&  I  herein 
"^-—  •-' •-  •--•-  andsa- 


Tire  me,  I  give  all  that  I  have  bequeathed  to 
him  to  his  yonngeat  dauKhter,  Tarina. 

I  do  not  inlmd  to  shaie  the  Ingratitude  of 
my  countrr  towards  the  man  who  is.  In  my 
eyes,  the  hi^eet  and  noblest  In  erUrtence. 

In  testtmony  whereof  I  sign  this  will,  written 
with  my  own  hand.  In  the  presence  of  W,  T. 
Watthall,  F.  S.  Hewee  and  John  C.  Ciaig,  aub- 
scriblngwitneasea,  resident  In  Harrison  Coun^, 

^fened)  Sarah  Ann  Dorwy. 
At  Hinlnlp^  Ci^,  on  the  fourth  dar  of 
January,  etj^teen  hundred  and  seTenty-mght, 
the  abovenamed  Sarah  Ann  Doraey  risnedana 
sealed  tbia  Instrument,  and  publiued  and  de- 
clared thesameasand  forher  last  will,  and  we, 
in  her  presence  and  at  her  request,  and  In  the 
presence  of  each  other,  have  hereunto  subscribed 


W.  T.  WatlhalL 
F.  8.  Hewes. 
John  C.  Ciafg,"* 
[480]  But  It  la  charged  that  the  pretended  wIU  is 
not  valid,  but  is  void,  because  at  the  time  of 
writing  and  sisnlng  the  same  Sarah  Ann  Dor- 
Bey  was  not  of  sound  and  disposing  mind,  be- 
cause the  same  was  written  and  signed  bv  her 
when  under  the  undue  Influence  oi  the  defend- 
ant, which  undue  influence  excited  and  asgra- 
vated  the  causes  depriTing  her  of  a  sotmoand 
disposing  mind,  rendering  her  more  susceptible 
to  lucb  undue  bifluence,  and  because  tbe  mo- 
tive and  object  inducug  and  conUolUng  the 
testatrix  to  make  the  same  were  contrary  to  law. 
The  bill  then  proceeds  to  recite  in  detail  i 
narrative  uf  facts  alleged  in  support  of  these 
charges  aftecUng  the  leBtameDtary  capacity  of 
Hn.  Dorsey  and  the  integrity  of  theexecution 
of  the  instniment  as  her  testament;  and  alleeee 
furtber  that  the  defendant,  "though  In  uoirise 
ignorant  of  the  premises  hereinb^ore  setforth 
touching  the  nulli^  of  said  alleged  will,"  never- 
theless resorted  to  proceedings  before  the  Sec- 
ond District  Court  for  the  Parish  of  Orleans  for 
the  probate  thereof,  "aiparlt  and  without  any 
previous  notiflcatlon  thereof,  Judldal  or  extra- 
judicial."  And  itls  thereupon  further  alleged: 
"That,  by  saidiffoceedings,  it  appears  that  on 
the  ISth  July,  18tO,  defendant,  through  his  at- 
torneys, filed  Us  certain  petition.  In  which  be 
alleges  that  In  the  tenor  of  the  Ust  will  and 
testament  of  Mrs.  Sarah  Ann  Dorsey,  dated  4th 
January,  1878,  he  Is  made  the  k^atee  and  ex- 
ecutor of  the  deceased;  that  said  will  had  been 
on  said  day  filed,  and  which  he  praya  may  be 
duly  proved  according  to  law;  that  thereupon 
an  order  was  obtained  that  ttm  will  should  be 
{Hroved  before  the  Judge  of  said  court  forth- 
with; that  in  accordance  with  said  order,  and 
on  proof  that  said  instrument  was  wholly  writ- 
ten, dated,  and  signed  in  the  handwri»og  of 
the  testatrix  (the  only  proof  essential  under  the 
laws  of  Louisiana  and  the  practice  of  its  courts 
for  an  ex  parte  probate  of  an  olographlcal  will), 
IMC.S. 


and  on  the  farther  (and  unusual  in  such  ea 
parte  probate)  sworn  statement  of  two  of  the 
■ubecribiog  witnesses  that  "The  testatrix,  Mrs. 
Sarah  Ann  Dorsey,  at  the  time  of  the  eiecuUon 
of  'the  aforesaid  wul,  was  of  sound  and  dispoa- 
Ing  mind,"  a  decree  of  prohato.  In  usual  form, 
was  rendered,  decreeing  the  probate  and  regis- 
try of  the  will  and  execution  of  its  provisions, 
iuclnding  the  issuing  of  letters  of  ezecutoiship,  tat^n 
ondefendan^scomplylngwitbtheprovlsioDsof  l*«wj 
law.  ThatbysaldproceedingsitfurlherappearB 
that  without  previously  qualifying  as  executor 
or  applying  for  an  order  of  inventory,  or  in  any 
manner  showlnK  to  the  court  the  amount  of  the 
Indebtedness  of  the  succession;  without  tend- 
ering anv  security  to  creditors  or  deferring 
bis  application  for  a  reasonable  time  within 
which  creditors  mle^t,  should  thev  desire,  de- 
mand of  him  secu^.  or  heirs  might  contest 
the  validity  of  the  will,  or  any  of  ila  i»vvlsions, 
or  the  sufficiency  of  the  testimony  of  its  pro- 
"'  —proceedings  not  only  usual,  but,  as  to 
;of  them,  essential  pr^equisites  to  any  de- 
mand by  atestamentary  heir  or  universal  legatee 
to  be  put  in  poesesdon  of  an  estate ;  yet,  not- 
withstanding this,  said  defendant,  on  the  said 
15th  July,  1^  representing  to  the  court  that  the 
testatrix  left  no  forced  heir*  and  owed  no  coo- 
siderablB  debts,  that  he  was  willing  to  accept 
and  take  the  succesrion  pore  and  simple,  and 
that  in  bis  opinion  'there  Is  no  necessity  of  f  ur- 
theradministratton,' obtained  as  order,  "That, 
as  the  sole  and  universal  legatee  of  the  late 
Sarah  Ann  Dorsey,  petitioner,  Jefterson  Davis, 
be  put  in  possession  of  bU  tbe  property,  real,  iper- 
Knal  and  mixed,  left  by  her  and  wherever  situ- 
ated.' That  by  said  proceedings  and  decrees  said 
second  district  court  ceased  to  liave  jurisdiction 
over  or  regarding  the  administration  of  said 
succession  and,  owing  to  his  citizenship  and 
the  limited  Jurisdiction  of  said  court,  defend- 
ant in  the  premises  ceased  to  be  in  anv  manner 
further  amenable  or  subject  to  Its  jurisdiction. 
That  although  said  proceedings  and  decrees, 
as  your  orators  are  advised,  are  not  ree  jyM- 
eata  a^nst  them,  yet,  nevertheless,  in  virtue 
thereof,  s^  wiUond  Its  order  of  probate  are 
and  will  remain  a  muniment  of  title  in  defend- 
ant to  all  and  singular  the  estate  of  said  Sarah 
Ann  Dorsey  so  long  as  said  will  and  order  of 
probateshall  renuun  unanoulled  and  unrevoked 
thronrii  judicial  proceedings  had  contradictori- 
ly wiUi  ttid  defendant." 

And  It  is  further  alleged  that  this  decree  of 
probate  was  unadvisedly  rendered  and  should 
be  revoked,  canceled,  and  recalled  for  the  rea- 
sons rendering  said  will  of  which  it  is  the  pro- 
bate, null  and  void,  and  because  the  testimony 
given  In  support  of  the  probate  was  false  and 
erroneous,  and  because,  even  if  uncontradicted. 
It  would  be  insuffldKit.  , 

It  U  further  charged  In  the  bill,  that  thede-  [*SlJ 
fendant  alao  ckdnu  title  to  the  estate  in  Missis- 
sippi called  "Beauvdr,"  by  virtue  of  a  sole  to 
hun  (rf  said  woper^  and  a  conveyance  there- 
of made  by  Barsh  Ann  Dorsey  February  10, 
1879,acopyof  which  is  set  out,  wUch  the  ap- 
pelUmts  aver,  however,  to  be  null  and  void,for 
the  same  reasons  on  which  they  allege  the  will 
to  be  void,  and  because  at  the  time  Oie  defend* 
ant  occupied  towards  the  said  Barab  Ann  Dor- 
sey such  a  relation  of  trust  and  confidence,  as 
1007 
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■elf,  without  security  for  the  payment  of  the 
price,  which  was  below  Its  value,  wa*  a  viola- 
tion of  hia  tnist,  for  which  reasons,!!  Is  claimed, 
■aid  sale  should  be  canceled  and  annulled. 

It  U  alto  alleged  in  the  bill,  "  that  owing  to 
the  complicated  diaracter  of  the  a^d  agency 
thus  held  b;  defendant,  an  account  thereof,  as 
herein  demanded,  cannot  properly  betaken  ex- 


cept In  a  court  of  equin. 

The  prayer  of  Oie  bill  ii  _     

"And  that  it  may  be  decreed  that  the  dUd  al- 


leged will  of  the  ssid  Sarah  Ann  Dorsey,  dated 
'Beanvoir,  Harrison  Coun^,  Hissigaipi^,  Jan- 
uary 4, 1978,'  and  filed  in  the  aectuia  district 
coiut  for  the  Parish  of  Orleans  in  the  record  of 
her  succession  under  No.  41,ST6  of  the  docket, 
on  the  ISth  July  1879,  be  canceledand  annulled 
as  absolutely  void  and  of  no  effect  in  law;  and 
that  the  decree  of  probate  of  said  alleged  will, 
and  the  decree  recognidng  said  defendant  to  be 
the  Bole  and  universal  legatee  of  said  Sarah  Ann 
Dorsey,  and  as  such  ordered  to  be  put  in  pos- 
session of  all  the  property  leltby  her,  wherever 
situated,  both  rendered  od  said  I5th  Ju^,  IBTS, 
and  in  extento  set  forth  in  Exhibit  B,  be  re- 
voked, canceled  and  recalled  as  absolutely  void 
and  of  no  effect  in  law,  and  that  (he  alluied  sale 
and  conveyance  of  property  situate  in  Harrison 
County,  Misdasippi,  by  said  Mrs.  Dorsey  to  de- 
fendant, on  the  IMh  February,  1879,  and  in  a- 
tnuD  set  forth  in  Exhibit  C,  be  canceled  and 
annulled  as  absolutely  void  and  of  no  effect  in 
law,  in  so  far  as  either  said  will,  decree  or  pro- 
bate, decree  of  posaesslon,  or  sale,  in  any  man- 
ner to  be  pleaded  by  defendant  as  recogniziog 
him  as  testamentary  heir  and  universal  legatee 
of  tidd  Sarah  Ann  Dorsey,  or  as  a  muniment  of 
title  or  l^al  bar  arainst  your  orators  or  Uieir 
[4M]  co-heirs  as  her  legal  and  sole  heirs,  and  as  such 
entitled  to  the  ownership  and  possession  of  all 
and  singular  the  property  belonging  to  her  ea- 
tate,  and  which  in  any  manner  nas  come  into 
the  possession  of  said  defendant,  either  as  agent 
or  trustee. 

And  that  It  be  further  decreed  that  said  de- 
fendant come  to  a  full  and  fair  account  of  all 
and  dngular  hia  acts  and  doings  of  his  agency 
under  the  said  act  of  procuration  of  Hay  ID, 
1878i  and  that  It  be  decreed  the  defendant  fur- 
nish lo  this  boDOT«ble  court  a  full  and  detailed 
■tatement  of  all  properties,  real  and  personal, 
of  said  Sarah  Ann  Dorsey,  which  came  Into  his 
poeseasion  or  under  his  control  and  management 
as  her  agent,  or  of  which  he  has  taken  posses- 
sion under  and  by  virtue  of  said  alleged  will  or 
Bfdd  decrees  of  the  second  district  court  of  July 
10,  1679,  or  said  alleged  sale  of  February  IS, 
1679. 

And  that  it  be  further  decreed  that  said  defend- 
ant at  once  surrender  unto  orators  and.  If  so  de- 
slr^  by  them,  iolDtly  with  their  co-heirs,  the 
pos9ession  of  all  said  properW,  including  all 
books,  papers,  evidences,  title  deedB,etc.  .which, 
belonging  to  said  estate,  at  any  time  since  May 
10,  1878,  has  come  into  bis  possession. 

And  that  defendant  be  perpetually  enjoined 
and  restrained  by  the  decree  of  this  court  from 
setting  up  or  pleadiog  said  alleged  will,  said  de- 
Ctve  of  probate,  said  decree  ol  possession  and 
•aid  act  of  sale,  or  any  title,  right  or  claim 
thereunder,  against  your  orators  as  next  of  kin 
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make  a  full  and  true  discovery  and  disclosure  of 
and  concerning  all  and  singular,  the  tiananctlona 
and  matters  appertaining  to  or  connected  with 
his  said  ageni^,  as  well  during  the  lifetime  aa 
since  the  death  of  his  principal.  And  that  defend- 
ant may  be  decreed  to  come  to  an  account  with 
your  orators,  to  be  taken  bv  and  under  the  di- 
rection and  decree  of  this  honornble  court,  of 
all  his  dealings  and  transactions  under  tb« 
ageuCT  assumed  by  him  under  the  act  of  pro- 
curation of  May  10, 1878,or  as  trustee  since  Mrs. 
Dorsey's  death,  and  to  pay  over  to  orators  wha' 
shall  be  found  due  to  them  by  defendant  upon 
the  taking  of  said  account." 

To  thia  biU  the  defendant  below  filed  a  de- 
murrer, which  demurrer  was  sustained  and  a 


and  profits  received  by  him  of  tbe  e 
merly  belongiug  to  Sarah  Ann  Dorsey  and,  in 
order  thereto,  a  declaration  that  the  legal  title 
to  that  estate  is  vested  in  them  aa  her  heiis  at 
law  and  next  of  kin,  in  n  decree  that  the  alleged 
will  under  which  (he  defendant  claims,  and  tbe 
probate  thereof,  are  null  and  void.  It  is  ad- 
mitted that  the  defendant  is  in  posscsalon  and 
that  he  holds  adversely  to  tbe  appellanlsi  and 
there  is  a  prayer  in  the  bill  for  a  recovery  of 
the  poseesBion.  In  no  r^pect  does  it  differ  from 
the  frame  of  tbe  billin^>pv.  Babin,  19  How.. 
271  [60  U.S.,  XV.,  633], 

In  that  case  the  complainants  sought  byabill 
In  equity  to  recover  possession  of  r^  estate  to 
which  they  claimed  title,  as  Kainst  a  Judicial 
sale,  alleged  to  be  void  as  against  them,  under 


nevertheless,  lie  for  the  account.  To  this  Mr. 
Jtuliee  Campbell,  delivering  the  opinion  of  the 
court,  replied  as  follows: 

"Nor  can  tlie  court  retain  tbe  bill  under  an 
Impression  that  a  court  of  chancery  is  better 
adapted  for  the  adjustment  of  the  account  for 
rents,  profits  and  unprovementa.  Tbe  rule  of 
the  court  is,  that  when  a  suit  for  tiie  recovery 
of  the  poesesdon  can  be  property  broi^ht  in  a 
court  of  eauity,  and  a  decree  Is  given,  that 
court  will  aiiect  an  account  as  an  incident  in 
the  cause.  But  nheo  a  party  has  a  right  lo  a 
possession  which  he  can  enforce  at  law,  hia 
right  to  the  rents  and  profltE  is  also  a  legal  right 
and  must  be  enforced  In  the  same  Jurisdiction. 
The  Instancea  where  bills  for  an  account  of 
rents  and  profits  have  been  maintained  are  those 
In  which  special  grounds  have  been  stated  to 
show  that  courts  oi  law  could  not  give  a  plain. 


__  law  has  been  allowed  to  file  a  bill  for  an  ac- 
count of  rents  and  profits  during  the  tortioua 
possession  held  against  him,  or  In  which  the 
complexity  of  the  account  has  afforded  a  mo- 
tive tor  the  inteiiMMltion  of  a  court  of  chancery  UVAJ 
to  decide  Uie  title  and  lo  adjust  the  account" 
This  case  was  cited  and  Its  doctrine  ^proved 
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.,.  I.  S.,  189-213  rXXVr.,  875-983]. 

In  Uie  present  bill,  no  circumst&Dces  are  al- 
leged to  except  the  case  from  the  general  rule. 
Tne  dcrcndant  did  not  Bustain  towards  the  com- 
plainants at  any  time  an;  reliition  of  trust  and 
confldence;  lie  was  not  their  sgenti  and  anj 
right  which  they  cnn  assert  against  bim  for  the 
rents  and  profits  of  the  estate  Is  altogether  de- 
pendent upon  their  title  to  iliat  eatale,  and  can- 
not arise  until  that  has  been  established.  Tiie 
title  which  they  assert  to  tliat  is  not  an  equita- 
ble, Init  a  legal  title,  as  heirs  nt  law  and  next  of 
kin  ot  Sanili  Ann  Dorsey,  and  is  to  be  estab- 
lished and  enforced  by  a  direct  proceeding  "t 
Inw  for  the  recovery  of  the  poBsesaion  which 
they  allege  the  appellee  illegally  withholds. 
There  is  no  grouna,  therefore,  on  which  the  bill 
can  be  supported  for  the  account  as  prayed  for. 

It  is  contended,  however,  for  the  appellanta 
tbnt  tbe  bill  ought  to  have  been  maintained, for 
the  purt>o<ie  of  aecrecing  the  invalidily  of  the 
will  of  Mrs-  Dorsey  audaonulliDg  the  probate, 
ao  far  at  least  as  it  gave  effect  to  the  will  aa  a 
muniment  of  title. 

It  is  well  settled  that  do  sitcb  juTL<!dietion  be- 
longs to  the  circuit  courts  of  the  United  States, 
as  courts  of  equity;  for  courts  of  equity,  as 
such,  by  virtue  of  theirpeneral  authority  toen- 
forcc  cfiuitable  rights  and  remedies,  do  not  ad- 
mioistcr  relief  in  such  cases.  The  question  in 
(iilsaspect  was  thoroughly  considered  andflnal- 
ly  settled  by  tlie  decision  of  this  court  in  the 
ca.=e  of  Brodenck^tWill,  2!  Wall.,  503  [88  U.S., 
XXII.,  599].  It  was  elaborately  considered  and 
finally  determined  in  England  by  the  House  of 
Lords  in  tlie  case  of  Allen  v.  AlcPJur»on,  1  H, 
of  L.Cas.,lSl.  lotUatcountry,  it  was  undoubt- 
edly the  practice  of  tbe  courts  of  chanceir  to 
entertain  bills  to  perpetuate  tbe  testimony  of  the 
wilnc^si.'S  to  a  will  devising  lands,  at  tbe  suit  of 
the  devisee  against  the  heir  at  law,  it  being  al- 
leged that  tbe  latter  disputed  its  validity;  and 
this,  as  Biacksione  says,  B  Bl.  Com.,  450,  "is 


in  the  nature  of  a  bill  of  peace,  or  quia  timet, 
would  tie  St  tbe  suit  of  a  devisee  acoinst  the 
heir  at  iaw,  in  which  the  validity  of  the  will 
having  bcea  sustained  by  tbe  verdict  of  a  jury 
on  the  trial  of  an  issue,  dtcitavit  vel  not.  a  de- 
cree might  be  passed  establishing  the  will  and 
the  title  of  the  devisee  under  it,  and  perpetual- 
ly enjoining  the  heir  at  law  from  setting  up  any 
claim  of  litK  a^nst  it.  Btory,  Eq.  Jur.,  section 
1447.  The  licirat  law,  it  was  formerly  held, 
was  not  entitled  to  tile  such  a  bill,  for  he  could 
bring  his  action  of  ejectment  and  thus  liad  bis 
remedy  at  law;  although  such  a  bill  would  be 
cntt'riuined,  if  not  objected  to,  or  if  there  were 
any  impediments  to  the  proper  trial  of  the  merits 
on  such  an  action.  BootU  v.  BlundtU,  19  Ves., 
494.  The  modem  rule  is  "that  the  usual  ana 
generally  more  conveaient  practice  is  to  enable 
the  heir  to  proceed  by  ejectment,  but  that  it  is 
open  to  the  court  to  direct  an  issue,  if  from  any 
cause  that  course  appears  desirable."  Boyie  t. 
Itot^rouQh,  6  H,  of  L.  Ca.s.,  1-42.  The  man- 
ifest STOiind  on  which  courts  of  equity  in  En- 
Slond  proceeded,  in  declining  the  jurisdiction 
I  question  was,  thnt  as  to  wills  of  personalty, 
Uie  jurisdiction  of  courts  of  probnte  was  exclu- 
•ive,  and  that  oa  to  devises,  tbe  remedy  at  law 
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was  plain,  adequate  and  complete,  Intbiscoun* 
try,  froni  a  time  anterior  to  the  adoption  of  the 
Constitution,  the  same  distinction  of  jurisdic- 
tion has  eii&t«d,  all  probate  and  testamentary 
matters  having  been  confided  cither  to  scpamia 
courts  of  prooate,  under  different  denomina- 
tions, or  a  special  Jurisdiction  over  them  hav- 
ing been  vested  In  courts  having  jurisdiction 
also  over  other  subjects.  For  rea.sons  growing 
out  of  our  policy,  which  subjected  real  estate 
equally  wiUi  personalty  to  the  paymentof  debts, 
and  in  other  respects  freed  it  from  feudal  fet- 
ters, the  probate  jurisdiction  was  extended,  but 
with  varying  effect  in  different  Stales,over  wills 
of  land,  as  well  as  of  personal  chattels,  preserv- 
ing, however,  in  some  form,  the  rights  and 
remedies  of  heirs  nt  law  to  contest  their  validi- 
tv.  But  it  was  almost  universally  recogni7.ed 
that  no  will  could  have  effect,  for  any  purpose, 
until  admitted  to  probate  and  record  by  tbe  lo- 
cal autliority,  although  In  some  States,  while 
the  orignai  probate  was  conclusive  until  set 
aside,  for  all  purposes  and  as  to  all  persons,  in  r 
others  it  was  conclusive,  while  In  force  at  all, 
only  as  to  personalty  and  for  the  purposes  of 
administration,  and  not  as  a  muniment  of  title 
as  to  devises.  In  States  where  it  is  held  to  have 
a  conclusive  force,  formal  modes  are  prescribed 
of  contesting  the  validity  of  the  instnimcnt  as 
a  will,  and  of  the  regularity  and  legality  of  the 
probate,  by  suits  regularly  iastitutcd  solely  for 
that  purpose,  and  tnl«r  parte*;  hut  such  pro- 
ceedings are  generally  regarded  as  the  exercise 
of  proLialc  jurisdiction,  even  if  administered  in 
courts  other  than  that  of  origiDAl  probate,  but 
the  judgment,  as  in  other  cases  inter  pitriei. 
binds  only  parties  and  privies.  In  those  States 
where  the  probate,  although  conclusive  while 
in  force  as  to  personalty  and  for  the  purposes 
of  administration  merely,  is  only  prima  /"fit 
evidence  where  the  will  is  relied  on  as  a  muni^ 
ment  of  title  to  real  estate,  its  validity  may  be- 
come a  question  to  be  tried  whenever  and  wher- 
ever a  litigation  arisescouceming  real  property, 
the  title  to  which  is  aftected  by  it,  just  as  id 
Engi.tnd,  in  actions  of  ejectment  between  the 
heir  and  tbe  devisee,  or  those  claiming  through 
them.  In  a  Slate,  of  which  New  York  is  an 
example,  where,  by  its  law,  its  own  courts  of 
general  civil  jurisdiction  are  authori/.ed  thus  in- 
eidentaily  and  collaterally  to  tryaDddetermine 


ty,  there  can  be  no  quc.'^lion  but  that  the  Circuit 
Courts  of  tbe  United  States  might  have  juris- 
diction of  such  a  suit  bv  reason  of  the  citizen- 
ship of  the  parties,  and  in  exercising  it  would 
be  authorized  and  rcipiircd  to  determine,  as  a 
court  administering  the  law  of  that  Slate  the 
same  questions.  And  where  provision  is  made 
by  the  laws  of  a  State,  as  is  the  cose  in  many, 
for  trying  the  question  of  the  validity  of  a  will 
already  admitted  to  probate  by  a  litigation  be- 
tween parties  in  which  that  is  tiie  sole  question, 
with  the  effect,  if  tlie  judgment  shall  be  in  the 
negative,  of  rendering  the  probate  void  for  nil 
purposes  as  between  the  parties  and  those  in 
privity  with  them,  it  may  be  that  the  courts  of 
the  United  States  have  jurisdiction,  under  ex- 
isting provisions  of  taw,  to  adminUter  the  rem- 
edy and  estabiisb  the  right  in  a  case  wlierc  the 
controvcTBy  ia  wholly  between  citizens  of  dif- 
ferent States.  The  judicial  power  of  the  t'Diie<t 
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r4BTl  B^*"  extend*,  by  tbe  term*  ctf  the  ConBtibi- 
^  '  Uon,  "to  controrenieB  between  ddzeoi  of  dif- 
ferant  Staleai"  and  on  the  fuppodtlon,  which 
i<  aot  edmltted,  that  thli  embncea  onlj  luch  u 
eiise  tn  cases  "in  law  and  equitr,"  it  does  not 
neceessill^  exclude  those  which  may  involve 
tbe  exercue  of  inrisdicUon  la  reference  to  the 

Cf  and  valldiw  of  wills.  The  original  pro- 
of courae,  Ih  mere  matter  of  state  rema- 
tlon,  and  depends  entirely  upon  the  local  law: 
for  it  la  that  law  which  confers  the  power  of 
msklDg  wills,  and  prescribes  tbe  conditions 
upon  which  alone  they  maj  take  effect;  and  as, 
by  the  law  In  all  the  States,  no  instrument  can 
be  effective  as  a  will  until  piored,  no  rights  in 
relation  to  it,  capable  of  oelng  contested  be- 
tween parties,  can  arise  unUl  preliminary  pro- 
bate has  been  first  made.  Jurisdiction  as  to 
wills,  and  their  probate  as  such.  Is  neither  in- 
cluded in  nor  excepted  out  of  the  giant  of  Ju- 
dicial power  to  tbe  courts  of  the  U^ted  States. 
Bo  far  as  it  la  axparts  and  merely  administra- 
tive, it  Is  not  conferred  and  it  cannot  be  exer- 
cised by  them  at  all  until.  In  a  case  at  law  or  in 


States  may  take  cognizance  by  reason  of  the 
dtiienship  of  tbe  parties.  It  has  been  often  de- 
cided by  this  court  that  the  terms  "law"  and 
'  'equity,"  as  used  In  the  Constitution,  although 
intended  to  mark  and  fix  the  distinction  be- 
tween the  two  systems  of  jurispnulence  as 
known  and  practiced  at  the  time  of  its  adop- 
tion, do  not  reHirlct  the  jurisdiction  conferred 
by  it  to  the  very  rights  and  remedies  then  rec- 
ognized and  employed,  but  embrace  as  well,  not 
only  rights  newly  created  by  Stetutee  of  the 
States,  as  in  cases  of  actlooa  for  tbe  loss  occa- 
sioned to  BorviTora  by  tbe  death  of  a  peraon 
caused  by  the  wrongfiJ  act,  neglect,  or  aeftuill 
■of  another,  «.  Ot.  T.TTAiWm.  lSWall..287r8C 
U.  8.,  XX^STTl;  Dmitickv.Bailroad  a>.,ioa 
V.  8„  le  [XXVI.,  439],  but  new  formsof  rem- 
edies to  be  administered  in  the  courts  of  the 
United  States,  according  to  the  nature  of  tbe 
case,  so  as  to  save  to  suitors  the  right  of  trial  by 
Jury  In  cases  in  which  they  are  entitled  to  it, 
according  to  the  course  and  analogy  of  the  com- 
mon law.  BtparUBn/d.imV.BTMTVSXn., 
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In^udsT.  Sbm«,20How., 170-175 [61  U.S., 
XV.  .874, 87B],  it  was  saldby  Jfr.  ^whofCamp^ 
bell,  delivering  its  opinion, that  "The  court  has 
[4*8]  repeatedly  decided  that  tbe  Jurisdiction  of  the 
courts  of  theUniied  States  over  controversies  be- 
tween citizens  of  diSerent  Stales  cannot  be  Im- 
paired by  the  laws  of  the  States, which  prescribe 
the  model  of  redreas  in  thdr  coiuls.or  which  reg- 
ulate the  distribution  of  their  Judicial  power/' 

In  Pavru  t.  Hookfl  Wall.,42S  [74  D.S;,XIX., 
saO],  It  was  decided  that  the  Jurisdiction  of  the 
Circuit  Court  of  the  United  SUtes.in  a  case  for 
equitable  relief,  was  not  excluded  because,  by 
the  laws  of  tbe  Btete.Uie  matter  waa  within  the 
exclusive  Jurisdiction  of  its  probate  courts;  but, 
as  in  all  outer  cases  of  conflict  between  Juris- 
dictions of  independent  and  concurrent  author- 
ity, that  which  has  first  acquired  poescasion  of 
tbe  i-M,  which  Is  the  subject  of  thelitlgation  it 
entitled  to  administer  it.  WiUiamt  v.  Bentdiet, 
e  IIow^  107;  Bank  t.  Zforn,  17  How.,  160  [68 
U.  S.,  XV.,  71];  Tonltt  V.  Latender, »  Wdl., 
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said  by  this  court  In  Gainetv.  FuenU*. 
93  U.  S.,  10-18  [XXm.,  B84-OW],  Mr.  Jv^iea 
Field  delivering  its  opinion,  that ''  The  Consti- 
tution imposes  no  limitation  upon  the  class  of 
cases  Involving  controversies  between  citizens 
of  diiferent  States,  to  which  the  Judicial  power 
of  the  United  Stateamaybeeitended;  and  Con- 
gress may,  tberefore.lawfully  provide  for  brinr- 
iug,  at  the  option  of  either  of  the  parties,  all 
such  controversies  within  the  Jurisdiction  of  th« 
Federal  Judlciair."  And,  referring  to  tbe  nat- 
ure of  suits  which,  as  in  that  case,  sought  to  an- 
nul tbe  probate  of  a  will  and  adjudge  It  to  be 
Invalid,  the  court  further  said  (p.  20):  "And  it 
by  the  law  obtaining  in  tbe  BUte,  customary  or 
statutorv,  they  can  be  maintained  in  a  state 
— ut,  whatever  designation  that  court  may  bear, 
think  they  msy  be  maintained  bv  original 
process  in  a  Federal  Court,  where  the  paitlea 
-~e,  on  tbe  one  side,  citizens  of  Louisiana;  and, 

1  the  other,  citizens  of  other  States." 

As  that  was  a  case  in  which  thesole  question 
decided  was  tbe  right  of  the  defendant  to  re-  r^ABi 
move  the  cause  from  the  state  court  to  the  Cir-  L*"*-' 
cuit  Court  of  the  United  States,  under  tbe  Act 
of  March  8, 1867, 14  Slat,  at  L.,  6S8,  It  was  as- 
sumed, and  not  decided,  that  the  said  suit 
brought  in  the  state  court  was  one  which,  un- 
der the  laws  of  tbe  State,  its  courts  were  au- 
thorized to  entertain  for  the  purpose  of  grant- 
ing the  relief  prayed  for.  Tne  point  decided 
was,  that  if  it  were  it  might  properiy  be  tnuw- 
ferred  to  a  court  of  the  United  States. 

It  remalna,  therefore,  in  the  present  case  to 
inquire  whether  tbe  complainants  are  entitled, 
under  tbe  laws  of  Louisiana,  to  draw  in  qnea- 
Uon,  In  this  mode  and  with  a  view  to  tbe  decree 
sought,  the  validity  of  the  will  of  Sarah  Ann 
Dorsey  and  tbe  intenity  of  its  probate. 

An  examination  m  the  dedsiona  of  th«  8a- 

Sceme  Court  of  Louisiana  on  the  subject  will 
iscloae  that  a  distinction  Is  made  in  reference 


the  subject.  If  the  admlnlstra^on  of  tbe  suc- 
c€saion  is  incomplete  end  injitrt,  and  the  ob- 
ject Is  to  alter  or  affect  its  course,  the  applica- 
tion must  be  made  to  the  court  of  probates, 
which,  in  that  case,  hasponessiDn  of  tbe  sub- 
ject and  exclusive  JuristUction  over  IL  If,  on 
the  other  hand,  the  succession  has  been  cloeed, 
or  baa  proceeded  so  far  that  the  parties  entitled 
under  the  will  have  been  put  In  possesion  of 
theb  righu  to  tbe  estate,  then  the  resort  of  ad- 
veiM  cbimanla  must  be  to  an  action  of  revendi- 
cation  in  the  court*  of  general  JurisdictkA,  tn 
whidi  the  legal  title  la  asserted  ss  against  ttao 
will  claimed  to  be  invalid,  making  an  issue  in- 
volving that  question. 

In  ffDonogan  v.  Knor,  11  La.  884,  the  8n- 
preme  Court  of  Louisiana  said:  "It  appean  then 
that  the  Jurisdiction  of  the  courts  oi  probate  ia 
limited  to  claims  against  succesdons  for  mcxt- 


ey,  and  that  all  clSms  for  real  property  app( 
tain  to  tbe  ordlnarytribunals  and  are  deniM  lo 
courts  of  probate.  Thepli^ntlff  In  tbIscaacwM 
therefore  compelled,  in  auing  for  tbe  property 
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diction,  luTJDgcoaalu 
Mr,  aliaU  annmidltt  pi 
court  of  tlmfled  powa 


ot  Qm  mcoetAm,  towekradnaitiitbedlMiict 
court,  a&d  wbellier  ahe  attacked  the  wOl,  or  Uw 
defendant  Mt  It  np  aa  hU  title  to  the  proper^, 
[S001  theooortltaTingct^niaanceoftbeiub^ectmiut 
of  necMtltv  e«ainlne  Into  Ita  legal  efEecL  And 
(dibou^  tne  will  ma;  have  been  admitted  to 
probate  and  an  oider  gtrenforltaexecntlon.ret 
theae  are  only  prellm&iarf  proceedinga  neoea- 
aary  for  tlw  atuninlatratlan  of  Ibe  eatate,  and 
sot  a  jndement  binding  on  those  wbo  aie  not 
parties  to  tbem.  Vben,  therefore,  In  an  actloa 
of  revendteatton  a  testament  with  probate  be- 
«omea  a  anl^eet  of  cmitravfli^  it  will  sorelj 
not  be  contcoided  that  a  court  of  ordinary  Juria- 

'■-■'—  '---' mlsanceof  theprindpAlmat- 

Ita  proceedings  until  another 
1  power  ahall  pronounce  upon 
ineauDject;  lor  in  that  caae  the  ordinar;  courts 
would  submit  to  another  tribunal  the  dedaion 
of  the  main  queatloo  in  the  cause,  without  rig^t 
of  trial  by  Jury,  and  would  have  little  elae  ' 
do  than  (o  comply  with  Ita  decree." 

la  Batertv.  Aaitr,  17  La.,  4,  the  tame  court 
Mid:  "  On  the  question  of  Jurisdiction  arising 
from  the  state  of  the  case,  we  understand  the 
distinction  repeatedly  made  by  this  court  1 
be  that  whenever  the  Tslidlty  or  l^allty  of  _ 
will  Is  attacked  and  put  at  issue  (as  in  the  pres- 
«Dt  case)  at  the  time  that  an  order  for  its  execu- 
tion is  applied  for,  or  after  It  liaa  been  regularly 
probalea  and  ordered  to  be  executed,  but  pre- 
TiouB  to  the  heira  or  leffatoes  coming  into  pos- 
session of  the  eatate  under  it,  courts  of  probate 
akine  have  Jurisdiction  to  declare  it  Toid,  or  to 
•ay  that  it  ahall  not  be  executed.  This  la  the 
purport  and  extent  of  the  decision  In  the  case  of 
Ltvi*  V.  Bueuton,  0  Ia  887;  C.  of  Pr.,  art. 
924,  section  1.  But  when  an  action  of  revendi- 
catlon  la  instituted  by  an  heir  at  law  against  the 
testamentary  heir  or  universal  l^iatee  who  has 
been  put  In  poaacsidoo  of  the  estate  and  wbo 
seta  up  the  will  as  his  title  to  the  property,  dis- 
trict courts  are  the  proper  tribunals  In  which 
such  suits  must  be  brought  [ifawM  v.  A'«rT«l 
«  Mart  (N.  8.),  368  {Sharp  v.  Ktiox]  2  Ia.  38; 
[ffDoruian  v.  ErMtJll  Ia  388," 

la  IlaiAal  v.  Rae/ial,  1  Rob.  (La.)  110,  It  Is 
also  said:  "We  cannot  consider  the  question  of 
Jurisdiction  as  an  open  one.    The 


ter,  to  wit:  the  action  of  revendicatlon  la  brought, 
mutt  of  neceadty  pronounce  on  the  TsliditTof 
the  will  which  is  thus  drawn  lo  question.  Tbi 
proceedings  had  in  the  court  of  probate  for  thi 
settlement  of  the  estate,  such  as  the  probate  of 
the  will  and  the  order  given  for  ita  execution, 
csmnol  have  the  effect  contended  for  by  the  ap- 
pellant; they  canixrt  be  considered  as  a  Judg- 
ment Uuding  on  the  plaintlffa,  wbo  were  not 
parties  to  them." 
In  Bueeetfiontif  DufUint,  10  Bob.,  193,  it  Is 

"Tbla  court  baa  often' held  that  the  admis- 
rion  of  a  will  lo  probate,  and  the  order  given 


fngs;  necesssry  for 
«state,  and  do  not  amount  to  a  judgment  binding 
on  those  wbo  are  not  parties  thereto."  To  the 
■ame  effect  are  AidMHMA^I'upu^,  < La. Ana., 

in  U.S. 


S70;  ApUsT.  i>ivto><t,  9  La.  Ann.,  nii  >Ui<m 
▼.  AJ»lan.  10  Lft.  Ann.,  187. 

~nSton>T.fiM«[iHfira]!twaasaM:  "Tbeiw. 

imerhbnsdf  ahowa  thM  the  defendant  h(4da 
property  claimed  from  him  under  a  will  and 
conilrmatoty  act,  which  she  seeks  to  set  aside. 
This  she  cannot  effect  except  in  a  court  of  ordi- 
nary Jurisdiction,  t,4,.  In  toe  district  court" 

In  Hoewr't  Sueetttlm  v.  Tvrk,  80  Ia  Ann., 
753,  the  suit  was  simply  to  annulawlll,  and  the 
probste  of  a  will,  aiata  have  certain  persons 
phtntiff  declared  heirs  and  entitled  to  take  as 
such.  This,  it  was  declared,  was  purely  a  pro- 
bate proceeding  and  cognizable  alone  by  tbo 
-orish  court  in  which  tbesaccesalon  vras  opened, 
'(twaaamatter  Incidenial  tothetqienlDgand 
ai.tUement  of  the  succession ." 

And  the  same  principle  governed  the  decision 
In  SLuini  t.  BliuinC*  Baetmiion,  80  La.  Ann., 
.~~.     ji^  ^^^  ^  application  In  the  probate 

jn  the  part    *  .... 

that  theb-  rights  r 

of  Louisiana  as  toeir  tmamv,  oi  hdico  uibu 
ancestor  could  not  depnve  them  by  his  testa- 
ment, should  be  recognlted,  ao  that  theymight 
receive  tlieir  share  at  the  succession.  The  ef.  ., 
feet  of  allowine  it  would  be,  not  to  annul  or  to-  ^* 
validate  the  wul,  but  merely  to  diaplace  it,  in 
the  administration  of  the  succession,  to  the  ex. 
tent  required  by  their  indefeasible  Interest  in  it. 
It  was  objected  to  the  Jurisdiction  of  the  court 
that  the  succession  had  been  closed  by  aprevious 
judgment  sending  the  widow  and  teslameutary 
nelrintopoeseasion;  buttheexception  was  over- 
ruled on  the  ground  thst  the  suit  was  of  probate 
Jurisdiction. 

In  Oibionv.  Doouy,  82  La.  Ann.,  0B9,  an  ac- 
tion to  annul  awill, it  was  bekl,migbt  be  brought 
in  the  parish  court,  although  tlM  succession  had 
been  cuMd  by  a  delivery  of  the  property  to  the 
instituted  beir.  The  rule,  as  laid  down  In  BuAtfrl 
V.  ABier,  17  La.,  15,  waa  cited  and  approved, 
butwasbeldnottoapply.  The  reason  was  given 
In  iheae  words:  "  Here  no  action  of  reve^lca- 
tion  was  Instituted,  but  simply  a  suit  for  the 
nullity  of  the  will.  There  Is  no  prayer  for 
ejectment  or  that  plsiatiffa  may  be  put  into  or 
quieted  in  their  possession  of  property  claimed 
under  the  will." 

By  the  law  of  Louisiana,  C.  of  Pr.  art.  4.  a 
real  action  is  riven,  which  relates  to  claims  made 
on  immovable  property,  .or  to  the  Immovable 
rights  lo  which  they  ore  subjected,  the  object 
of  which  Is  the  ownership  or  the  possession  of 
such  property,  and,  when  prosecuted  by  one 
having  the  tlUe  wdnst  the  person  in  p '~- 


12.  It  Is  an  action  of  revendicatlon,  C.  of  Pr. 
art.  48,  and  fa  the  proper  one  to  be  brought  tai 
the  piupoee  of  asserting  the  lend  Ulln  and  oon> 
sequent  right  of  possession  of  the  heir  at  law  to 


to  probate,  as  is  abundantly  shown  by  tbe  dta- 
tioiu  already  made  from  thededatonsof  the  Sn- 
nreme  Court  of  Louisiana  We  entertain  no 
doubt  that  this  action  can  be  brought  inapropw 
case  aa  to  parties  In  the  Circuit  Oourt  of  the 
United  States. 

The  Louisiana  Code  of  Practice,  art.  5H,  a 
sag.,  provides  for  sn  action  of  nuUity,  whereby  [bos] 
1011 
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Sdfbemb  Codht  or  tbk  Ukited  States. 


m^ur 


J,  which  may  proceed  either  __  ...  _ 
round  of  vices  of  form  or  upon  the  merits,  as 
..lat  tlie  Judgment  was  oblaiued  through  fraud, 
and  IsascpsrateactioD.  commenced  by  petiliip, 
Uw  adverse  parties  being  cited  as  in  other  suitu. 
This  action,  with  reference  to  the  Jurisdiction 
of  tlie  courts  of  the  Unit«d  States,  was  the  sub- 
ject of  consideration  in  Barrov  v.  Sunton,  09 
U.  S.,  80  [XXV.,  407];  but  the  present  is  not 
an  actiun  of  that  description,  for  the  relief 
prayed  for  Is  a  recovery  of  the  possession  of 
the  inheritance,  which,  we  have  seen,  must 
be  prosecuted  in  on  action  of  revendication. 
Whether  the  probate  of  a  will  is  a  definitive 
Judgment  which  can  be  the  subject  of  an  action 
of  nullity  under  these  provisions  of  the  Code 
of  Practice,  Uaque6tioD,thereforc,whichweare 
not  called  upon  to  discuss  or  decide.  The  case 
of  Gai7iei\.  Fiiente»,n  U.  S.,  10  [XXIII.. 
624],  was  such  an  action  of  nullity,  but  as  be- 
fore remnrlced.  thi:  point  decided  in  that  case 
was  not  that  it  would  lie,  according  to  the  Uw 
of  tiOuisians.but  that  if  itwouldlieinthestale 
court  it  was  removable  to  the  Circuit  Court  of 
the  United  States,  l)ecauBe  It  presented  a  con- 
troversy whoUy  between  citisena  of  diflerent 
Sutes. 

The  present  suit  is  not  an  action  of  nullity, 
because  it  prays  for  the  recovery  of  povtcssion 
of  llic  inheritance,  to  which  the  appellants  claim 
tlie  leral  title  as  heirs  al  law  of  Sarah  Ann  Dor- 
sev.  Thut  claim,  as  has  been  shown,  is  prop- 
er!}; the  subject  of  an  action  of  revendication, 
which  furnishes  a  plain,  adequate  and  complete 
remedy  at  law  and,  consequently,  constitutes  a 
bar  to  the  prosecution  of  a  bill  in  chancery. 

There  is  nothing  left,  therefore,  as  a  ground 
of  support  for  the  present  bill,  except  so  much 
of  the  case  made  by  it  as  rests  upon  the  prayer 
for  the  cancellation  of  the  sale  and  conveyance 
of  theBeauvoirestatebvMrs.Dorsey  loherlife- 
titne.  That  relief  is  claimed  in  part  on  the 
ground  of  a  constructive  fraud,  growing  out  of 
the  defendant's  relation  to  her  at  the  time  as  a 
confidential  agent;  but  we  see  nothing  in  the 
circumstances  as  detailed  to  forbid  such  a  trans- 
action between  the  parties,  and  the  charges  of 
actual  fraud  and  undue  inQuence  applicable  to 
this  sale,  considered  as  detached  from  the  rest 
of  the  case,  are  not  of  such  character,  even 
ISOA1  whenadmittedby  thedemurrer,  as  in  law  would 
Justify  a  rescission.  And  as  the  case  for  relief 
is  to  this  sale  is  not  made  independently,  but 
only  as  part  of  the  whole  case  miendcd  to  be 

f  resented  by  the  bill,  we  conclude  that  it  must 
ail  with  the  reat. 

The  demurrer  was  ri^tly  sustained  and  the 
bill  properly  dismissed. 


ELIZABETH  M.  TOWNSEND.  Appt.. 

JAMES  T.  LITTLE  bt  au 

(Bee  8.  C,  Reporter's  ed..  NH-SU.) 

Oanttrtirlive  riotiet  bg  poueuion — requitilei  of~ 

purehater  for  taJtw — Urrilarial  lav. 


•iMialledhusbaad,  the  apparent  owner,  doca  not 


poaBOBloa  of  the  propertr  as  tc  „.   

notice  to  a  bona  JldA  purcluuer,  of  ■nj' 
may  have  tliereto  b7  virtue  of  a  nectM 


n  u  iMng  con- 


claim  she 
aarcemeni 

^  Wbem  poMeMlon , „ 

■tractive  nottoe,  tt  must  be  open  and  unamUiuou*, 
and  not  liable  to  be  tnlcundeiMoodornilsaoDrtTtwd: 
and  must  be  sufflolentlv  dtotlnet  and  uDeqalvocal 
to  put  the  puiehaser  on  bb  Buaid, 

8.  A  purohwQT  for  a  valuable  oonsldetatlon.  with- 
out notloe  of  ■  prtor  equitable  rlRht,  obtaining  tte 
lesal  estate  at  the  time  of  bis  puroaaaet  is  entitled 
toprlorltvln  equltraawellasatlav. 

i.  Tbe  Act  of  the  terrltoHal  LesWatnrB  of  Utab, 
providinB  for  tbe  eoDveyanoe  to  ooonpaniL  t^r  the 
mayor,  of  lands  Includea  to  tbe  tnvn  die,  did  not  re- 
quire witnonee  to  his  deed.  This  clan  of  deeds  li 
not  controlled  by  tbe  law  of  tbe Terrttory  lequlrinc 
deeds  aeoerallr  to  be  eieouted  witfa  two  wltocMea. 

[No.  18a.] 
SubmiOti  Sot.  X6, 1883.  DeeidtdDee.  10, 18SS. 

APPEAL  from  the  Supreme  Court  of  the  Ter- 
ritory of  Utah. 
The  history  and  facts  appear  In  the 

Statementof  tbecasebyJ/r.JtMA'ee  Woods; 

Bt  an  Act  of  Congress  pa.<i«cd  March  3, 1B67, 
entitled  "Ad  Act  for  the  Relief  of  the  Inhabit- 
ants of  CiticH  and  Towns  upon  the  Public  [50S1 
Lands,"  U  Stat,  at  L.,  541,  it  was  provided 
that  whenever  any  portion  of  the  public  lands 
of  the  United  Stales  had  been,  or  should  there- 
after be,  settled  upon  and  occupied  as  a  town 
site,  it  should  be  lawful  for  the  corporate  au- 
thorities of  the  town  to  enter  at  the  proper  land- 
oflice,  at  the  minimum  price,  the  land  so  set- 
tled and  occupied,  in  trust  for  tbe  several  use 
and  benelit  of  the  occupants  thereof,  according 
to  their  several  interests,  and  that  the  execution 
of  said  trust,  as  to  the  disposal  of  the  lots  of  said 
town,  etc.,  should  be  conducted  under  such 
rules  and  regulations  as  might  be  described  by 
the  Legislature  of  the  Stale  or  Territory  in 
which  tlie  same  might  be  situated. 

In  pursuance  of  the  autliority  thus  granted, 
the  Legislature  of  the  Territoiy  of  TJtah,  by 
an  Act  pnssed  February  17,  1869,  Compiled 
Laws  of  Utah,  1876,  page  878.  provided  that 
whenever  tbe  corporaleaulboritiesof  any  towu 
shouldcnlerany  public  land  occupied  asa  town 
site,  such  corporate  authorities  should  give  no- 
tice thereof,  by  publication  in  a  newspaper  for 
three  months;  wnereupon,  any  person  claiining- 
to  be  the  rightful  occupant,  or  entitled  (o  ilie- 
occupancy  or  possession  of  any  lot  or  pert  there- 
of, slioiild,  within  six  months  afWr  the  flml 
publication  of  the  notice,  flle  in  the  probate 
court  of  the  county  a  statement  in  writin~, 
containing  on  accurate  description  of  the  par- 
ticular parcel  of  land  in  which  he  might  claim 
to  have  an  interest,  and  the  specific  right,  inter- 
est or  estate  therein  which  he  claimed  to  be  civ 
titled  to  receive;  and  that  the  filing  of  a  state- 
ment shoidd  be  considered  notice  to  all  persona. 
claiming  any  interest  in  the  lands  described 
Uierein  of  tne  claim  of  tlic  party  filing  the 
some  ;  and  that  all  persons  fa!lin.:r  to  lile  such 
statement  witliin  the  time  limited  by  Ihe  Act, 
should  be  forever  barred  tlic  right  of  cluimiug 
or  reccivjog  such  land,  or  any  interest  or  estate 
therein,  or  in  any  port,  parcel  or  share  thereof, 
in  any  court  of  law  or  equity.  The  Act  further 
provided  that  if  tliere  were  no  adverse  claim- 
ants to  a  particular  lot  or  parcel  of  land,  the 
Probate  Court  should  give  notice  to  tbe  pcrsua 
flUng  the  statement  claiming  the  same  to  pro- 
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validity  of  sucb  claim,  shonld  cause  ludnnent 
15061  ^  ^  entered  of  record,  and  certify  toe  Met  to 
the  mayor  of  the  (own,  who  ahould  m^e  to 
the  party  cklmant  a  deed  for  the  tnKt  or  parcel 
of  laod  to  adjodged  to  him. 

The  appeUaot,  Ellzabelh  H.  Townieod, 
brouriit  UUB  niit  In  the  District  Court  for  the 
Third  Judicial  Diatrlct  of  the  Territory  of 
Utah,  I^  which  abe  claimed  title  under  the  pio- 
Tlaiona  of  the  Act  of  CoagreM  and  the  Act  of 
the  Legtolature  of  the  Territory  of  Utah,  to  the 
ondlvKted  half  of  n  certain  lot  in  Oie  City  of 
Bait  Lake  which  was  particularly  described  In 
her  tiill  M  complaint 

She  allied  that  in  ibe  year  1807  she  and  the 
defendant,  Jamea  Towmeud.ivent  Into  the  act- 
ual poMeaaion  of  aald  premises;  that  from  the 
date  lost  mentioned  until  Hardi  1, 1878,  they 

Jointly  occupied  and  improved  sMd  pi '~ 

aod  kept  a  hold  thereon,  known  as  tiie 
send  House;  Qiat  they  occupied  said  pren 
two  persons  fortbeir  mutual  and  equal  benefit, 
mutually  acknowledging  each  otbera  Interest; 
Uut  said  premises  formed  part  of  a  tract  of 
land  in  Bait  Lake  City,  In  the  Territory  of 
Utah,  aubJMt  to  entry,  which,  on  NoTembCT21, 
1871.  was  in  fact  entered  at  the  United  Slatte 
land-ofSce  in  Salt  Lake  City  by  Daniel  H. 
Hilla,  mayor  of  said  dty.  In  trust  for  the  occu- 
pants tlwreof ,  under  the  Act  of  Congress  afore- 
saldjtbat  at  thedateof  said  entry  the  appellant 
was,  as  to  a  half  Interest  in  aaiirpremises,  one 
of  the  pereone  for  whose  relief  said  Act  of  Con- 
gress was  passed,  and  ahe  and  said  Townsend 
were  conclusively  entitled  to  a  conveyance  of 
•aid  premisea  from  the  mayor  on  complying 
with  said  rules  and  regulations;  that  on  May  1, 
1878,  Townsend  obtained  a  deed  from  the  may- 
or conveying  the  enUrety  of  said  premises  to 
himself  in  fee,  without  the  knowledgcof  appel- 
lant, and  she  was  not  informed  (hereof  until  a 
aulnequent  vcar  ;  that  wben  it  came  to  her 
knowledge  uie  reQucsied  Townsead  to  convey 
to  her  one  half  of  said  pre miees,  which  he  prom- 
ised lodo,  admitting  her  right  to  the  same,  and 
tliat  npon  the  obtaining  of  such  deed  from  the 
mayor  by  Townsend  a  trust  resulted  In  her  fa- 
vor, binding  Townsend  to  convey  to  her  the 
one  undivided  half  of  said  premises,  which  be 
has  never  done.  The  bill  further  alleged  that 
the  defendants  Hooper,  Jennings  and  Roberts 
[50T]  claimed  some  inlertet  in  the  premises.adverae  to 
appellant,  as  purchasers.  Incumbrancers  or  oth- 
erwise, but  that  their  rights  were  only  such  as 
they  had  queationabl;  derived  from  Townsend, 
vrith  notice  of  appellanfs  possession  and  occu- 
pancy of  aald  premisea,  and  her  consequent 
rlghla,  and  subject  thereto.  The  bill  mayed 
that  the  purchase  of  aatd  premisea  bv  Town- 
send  ml^t  be  declared  as  to  one  half  thereof, as 


required  to  convey  the  same  to  her. 
The  defendant,  Townsend,  filed 
Roberta  answered  disclaimlngany  inleresl  in  the 

S remises.  Defendants,  Hooper  and  Jennings, 
led  a  Joint  answer,  in  which  they  denied  all  the 
avarmenta  of  the  petition,  except  that  the  prem- 
ises In  controversy  were  situate  within  the  town 
site  of  Sail  I^ke  City  and  were  subject  to  en- 
try by  the  mayor  under  the  Act  of  " 
109  U.S. 


and  that  Towssend  had  obtdned  a  deed  frona 


the  m^or  forthewholeof  aald  premises.  They 
averrea  that  fhev  were  tmrchasera  of  said  prem- 
ises for  a  valualue  consideration,  without  notic* 


pnrpooe  of  defrauding  them,  well  knowing  that 
the  claim  of  appdlant  waa  false. 

The  district  court  made  a  finding,  from  whidi 
the  following  fads  appeared; 

In  March,  186fi,  the  defendant,  James  Town- 
send,  took  possession  of  the  premises  in  ques- 


for  the  prioe  of  $6,000.  Afterwards,  in 
tbeyearsl872aDd  1878,  he  purchased  the  righta 
of  other  claimants  for  (8,000.  AU  the  pur^ase 
money  for  these  claims  was  paid  by  Townsend 
out  of  his  own  means.  In  Oie  fall  of  the  year 
1866  he  went  oa  the  premises  to  reside,  taking 
with  him  his  lawfulmfe,whom  he  had  married 
In  1628,  and  the  appellant  as  a  pinral  or  poivg- 
amous  wife.  He  kept  a  hotel  on  the  premtei 
from  that  dale  unlil  February,  1878, which  was 
known  as  the  Townsend  House  and  was  carried 
<m  in  bis  name  solely,  and  he  was  represented 
to  thepuhUebyOTeryadvertUtncagencyasthe  ,_„„ 
sole  nroinietor.  Dniliig  all  tUa  Uine  heand  the  [BOB] 
appellant  lived  together  on  the  premises  as  hus- 
band and  polygamous  wife,  the  appellant  tak- 
ing an  active  part  in  conducting  the  business  of 
the  hotel.  The  lawful  wife  of  Townsend  also 
lived  with  him  as  such  on  the  same  premises 
until  her  death  in  1870. 

In  the  fall  of  the  year  1887  Townsend  and 
appellant  entered  into  a  verbal  agreement  with 
each  other,  whereby  Townsend  stipulated,  that 
if  wpellant  would  continue  to  live  at  the  Town- 
send  House  and  aaaiat  In  carrying  on  the  busi- 
ness of  the  hotd  as  She  had  theretofore  done, 
he  would  convey  to  her  one  half  interest  in  the 
real  and  personal  proper?  of  the  hotel. 

During  the  fall  of  the  same  year,  Townsend 
took  another  polygamous  wife,  but  ostensibly 
continued  his  cohabitation  with  the  appellant 
as  hia  polygamous  wife,  the  motive  of  both  be- 
ing to  conceal  from  the  public  any  change  ia 
their  relations  to  eodi  other. 

On  November  SI,  1871,  the  Mayor  of  Salt 
Laira  City  entered  In  the  land-offlce  and  paid 
for  the  lands  embraced  in  the  town  site  of  Salt 
Lake  City  in  trust  for  the  occupants  thereof, 
and  recdved  a  patent  therefor  on  June  1,  1B7S. 
The  mavor  gave  for  the  period  of  three  months 
the  public  notice  required  by  law  of  such  entry, 
the  first  publication  beingonNoverotier  24, 1871. 
Within  the  time  allowea  by  law  for  occupants 
to  assert  their  claims  to  the  lands  embraced  in 
said  town  die,  Townsend  applied  for  a  convey- 
himself  of  the  premisea  in  controveray. 


it  thereof  and  entitied  to  a  deeatheretor. 

lereupon  the  mayc»,  on  Hay  1 ,  1878,  executed 

and  deli  vered  to  him  a  deed,  under  his  corporate 


ffb^ 


trust,  but  said  deed  was  without  witnesses. 
The  appellant  did  not,  within  six  montiis  aft- 
'  the  first  publication  of  notice  of  entry  of  said 
>wn  aile  by  tbe  mayor,  or  at  any  time,  make 
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or  deliver  to  the  clerk  of  the  probate  court  of 
said  counlj,  any  description  of  said  ijramises, 
or  of  anj  right,  luUrest  or  estate  claimed  b; 
Lim  thereEn,  or  make  any  claim  aa  an  occupant 
rKnai  "'  otherwise  to  a  conveyance  of  any  interest 
towvj  tiierein  under  the  town  dte  laws. 

After  bis  purchase  of  the  poaseesory  ririit  to 
(aid  premises,  and  before  the  f aU  of  I B68,  Town- 
send  expended  In  the  erection  of  buikUngs  tbere- 
on  the  sum  of  t16,0D0.  On  October  1, 1808, 
he  borrowed  of  defendant,  Hooper,  the  sum  of 
$5,000,  and  on  December  S,1868,  afiuther  sum 
of  C5.000,  For  these  sums  he  executed  his  sev- 
eml  notes  and  deeds  of  trust  on  the  premises 
to  secure  the  same. 

On  September  24, 1873,  the  indebtedness  of 
Townsend  to  Hooper  on  these  notes  amounted 
to  |]2,S00,  and  on  that  day  he  renewed  the 
same  by  giving  pooper  his  three  notes,  two  for 
$6,000  each  and  one  for  $2,600,  due  in  one  year, 
and  at  the  same  time  executed  a  deed  of  trust 
lo  trustees  to  secure  the  same. 

On  October  I0,18T6,TownseDd  gave  his  note 
lo  defendant  Roberts  for  $5,000,  payable  In  one 
year,  and  secured  it  by  a  deed  of  trust  upon  the 
eame  premises.  This  note  afterwards  bv  ae- 
sigument  became  the  property  of  defenaanle 
Hooper  and  Jennings. 

Ailerwards,  To  WDsend  contracted  otberdebts, 
wbicb  either  by  deed  of  trust  or  Judgment,  be- 
came liens  on.Mid  premises,  and  oy  various  as- 
Eignmentsthedcfendanis.HoopernndJenninea, 
became  the  owners  and  lioldera  of  all  the  debts 
secured  by  lieu  on  said  premises.  On  April  10, 
1878,  the  sum  of  $16,425  was  due  on  the  nolet 
executedby  Townsend  to  Hooper  on  Septem- 
ber 24,1873,  and  the  trustees  named  in  the  deed 
of  trust  to  secure  the  same.  In  pursuance  of  the 
I>ower  thereby  coaferred,  sold  said  premises  to 
defendant,  Jennings,  for  $22,G0D, which  sum  he 
paid  and  it  was  applied  to  the  discharge  of  the 
several  liens  on  the  property  In  the  order  of 
their  priorltT.  Jenntngt  liflerwarde  conveyed 
an  undivided  half  of  the  premises  to  his  co-do- 
fendant.  Hooper. 

During  all  their  transactions  with  Townsend 
the  defendanta  Hooper,  Jennings  and  Rotierts 
dealt  with  him,  prior  to  the  proceedings  in  the 
probate  court  under  the  town  site  law,  as  the 
sole  owner  of  said  premises,  as  against  every 
one  save  the  United  Stales,  and  subsequenOy 
thereto  as  absolute  sole  owner, without  any  act- 
rSlO]  "^  °'  constructive  notice  of  any  claim  of  the 
appellant,  and  neither  the  trustees  In  sud  trust- 
deed,  nor  the  defendants  Hooper,  Jennings  and 
Roberts,  nor  anyof  them,  haa  any  notice  of  the 
claim  ofthe  appellant  to  any  interest  in  orright  to 
said  premises  until  after  the  bringing  of  liiia  suit. 

Upon  Ibis  findiog  of  facts,  toe  district  court 
dismissed  llie  bill  of  complaint.  Its  decree  was 
carried  to  the  Supreme  Court  of  the  Territory 
by  appeal,  where  it  was  affirmed.  The  decree 
of  the  latter  court  afDrming  the  decree  of  the 
district  court  is  brought  under  review  by  the 
present  appeal, 

Mcurt.  i.  G.  SntherUjid,  Jaawa  H. 
nandeTille.  J.  R.  McBride.  and  ArdiVT 
Broan,  for  appellant 

Mettri.  V.  Ii. WIIUadu  and  L^rand  Tvung, 
for  appellees. 

Mr.  JuUict  Woods  delivered  the  opinion  of 
the  court; 


The  facts  found  by  the  court  lekve  no  gniand 
for  the  appellant's  com  to  rest  on.  W&tevtr 
rights,  if  any,  she  xsAAi  have  aa  aeainat  Towna- 
end,  bad  he  coDtinuea  the  owner  tn  dw  premises 
in  controversy  she  certainly  baa  none  against 
Innocent  AonajM*  Incnmbraooers  and  puraiaa- 
era,  without  notice  of  her  cl^m.  Tbe  amnge- 
ment  between  Townsend  «n^  the  appellant  waa 
«  aecret  agreement  known  only  to  tbemaelvaa 
and,  aa  found  by  the  court,  they,  after  tbe  ogtM- 
ment,  continued  to  live  bwether,  as  they  had 
previously  done.  In  order  that  the  public  might 
not  know  that  any  change  had  taken  place  In 
their  relations  to  each  other,  A  seoet  agree- 
ment, aa  between  herself  and  Townsend.i^iicti 
the^'  purpoeely  kept  concealed,  cannot  be  set  up 
— imst  hona  fide  purehosera  without  notice. 
B  finding  u  Uie  conrtthat  neittier  Hooper, 
Jennings  nor  Roberts  had  notice,  either  actiuu 
~  constructive,  of  q>pellanfs  oUezed  righta, 
ta  np  by  the  roots  all  claim  ou  her  part  as 


against  them  to  the  premises  in  controversy. 

* '"pellant  coDteoos, '' .....  ..._j. 

cal  occupauc 

CEiisea,  aa  found  ,     ..    ._   

notice  to  the  de/endants,  Hooper  and  Jen- 


I,  however,  that  her  jtdnt 

:y  with  Townsend,  of  the 

isea,  aa  found  by  the  court,  was  construct- 


niogs,  of  her  alleged  rights,  and  that  Oiey,  there- 
fore, purchased  m aubeervienoe  thereto.  When  riciii 
Townsend,  in  1860,  entered  into  poeseasion  of  l***'^ 
the  premises  which  he  had  previously  bought 
with  his  own  money,  he  took  with  him  his  law- 
ful wife  and  the  appellant,  his  polygamous  wife. 
At  that  time  it  is  not  disputed  that  he  was  the 
sole  occupant  under  the  Act  of  Congress.  The 
appellant  was  no  more  a  Joint  possessor  at  that 
time  than  any  servant  or  gue»t  of  the  hotel.  A 
secret  i^reement  subsequently  entered  into  be- 
tween Townsend  and  the  appellant,  and  pur- 
posely kept  concealed  from  the  public  by  them, 
cannot  be  held  to  change  the  nature  of  Towiis- 
end'a  occupancy,  so  as  to  affect  with  construct- 
ive notice  persons  wbo  bad  no  actual  notice. 

Constructive  notice  is  defined  to  be  in  ita  nat- 
ure no  more  than  evidence  of  tiotice,  tbe  pre- 
sumption of  which  is  so  violent  that  the  court 
will  not  even  allow  of  ita  being  contrOTeried. 
Fiumby.  i^JutU,  2  Anst.,438;  Jf«nn«fyv,  Oretn, 
SMj;.  &K.,718.  Where  possession  IS  relied  on 
as  giving  constructive  notice,  it  must  be  opeo 
andunambiguous,and  not  liable  lobe  misunder- 
stood or  misconstrued-  Ely  v.  Wilcai,  20  Wis., 
628;  Pattm  v.  Moore,  83  N.  H.,  884;  Biaington. 
V.  WaUi,  S  Binn.,  132.  It  must  be  suflldently 
distinct  and  unequivocal  so  as  to  put  the  pur- 
chaser on  his  gusxd.  Buder  v.SfMtnt,  26  He., 
484;  Wright  e.  Wood,  23  Pa.,  120;  Boffue  v. 
WiUianu,  48  111.,  S7I.  As  said  by  Strong,  J., 
in  MeeAan  v.  Williami,  48  Pa. ,  238,  what  makes 


with  a  perfect  right  In  him  who 
proposes  to  aell.  See,  also,  Boiina  v.  Stiut,  8 
Qreen,  Ch.,  492;  MeMteJian  v.  Orijpng,  3Pick., 
148;  [Hanriek-r.  TVunruMDn],  9Ala.,409. 

Tested  by  these  rules,  it  Is  j>lain  that  the 
physical  occupancy  of  tbe  premises  in  question 
by  appellant,  as  foimd  by  tnedistrlctcouft,wss 
not  such  possession  as  to  put  a  purchaser  on 
inquiry  and  charge  bim  with  constructive  no- 
tice. On  the  contrarr,  viewed  In  connection 
witb  tbe  other  facts  found,  it  was  such  oa  to 
mislead  him. 

The  case  of  appellant  li,  therefore,  an  attempt 

lo  set  up  a  secret  trust  aa  against  tonajldi  pur- 
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cbaaen  for  value  wtthont  notlco.  But  nothing 
U  clearer  than  tbat  a  purchaaer  for  a  valoAble 
consideration,  without  notice  of  a  prior  eqnl- 
ISI2]  tableright,  obtalnlngthelegaleataleattbebme 
of  hlB  jinuchase,  U  entitled  to  prioiit^  In  equity 
u  well  aa  at  Uw,  accoidiog  to  the  well  known 
mazln],  tbat  when  eqnitiei  are  equal  the  law 
Bhallprevaii  WiUianu  ▼.  Jaekton  farUe,  3S9]; 
Waiaiitl^Y.  Watmghlm.n.K.'m-.OharUim 
t.  Low,  8P.  Wnu.,  828;  lb  parte  EnoU,  II 
Ve&.  «»;  TOdtOm  t.  Lodge,  8  8m.  ft  Oiif., 
U8;  SUM  y.  Owgh.  1  BaU  &  B.,  480;  Boiom 
T.  Bean*.  1  Jones  ft  La  T.,  SM;  Vattier  r. 
Hinatj  1  Pet ,  2S2.  This  Is  the  case  of  defend- 
anU  Hooper  and  Jennings. 

The  appellant  contends,  boirever,  that,  as  the 
deed,  executed  by  the  Hayor  of  Bait  Lake  City 
to  Townsend.was  without  witnesses  ssrequired 
by  the  general  Uw  of  the  lerrltorj,  it  did  not 
convey  uw  legal  title.  But  the  Act  of  the  Ter- 
ritorial Legislature,  prOvldiog  for  the  convey- 
ance to  occupants,  by  the  mayor,  of  lands  tO' 
eluded  In  the  town  site,  did  not  require  wit- 
nessea  to  his  deed.  It  merely  directed  that 
"deeds  of  conveyance  for  the  same  shall  be  ex- 
ecuted by  the  mayor  of  the  cin  or  town  under 
the  seal  ofthecorporattoD."  According  tf  "" 
-well  settled  rule,  that  general  and  specmc  . 
vidons.  In  appuent  contradiction,  whether  in 
the  same  or  different  Matntea  and  without  t«- 
gMd  to  priori^  of  enactment,  mar  aubslst  lo- 
ecther,  the  tpectflc  qualifvlng  and  supplying 
exceptions  to  the  general,  iuia  provision  for  the 
execution  of  a  pvticular  clan  of  deeds  is  not 
controlled  by  the  law  of  the  territory  requiring 
deeds  generally  to  be  executed  wltn  two  wit- 
nesses, now  T.  Whitney,  S  Mass.,  880.  SUK. 
«f«  v.  Bertram,  3  Pick.,  843;  State  v.  Parryt- 
dvrv,  140hloSt,  472;  Lmtd/m,ete..Bailieayy 
WandtwortA  Board  of  World,  L.  B.  8  C.  P. 
18C;  Bishop  on  the  Written  Laws,  sec.  113  a 
The  deed  of  the  mayor  to  Townsend  having 
been  executed  in  conformity  with  the  special 
Act,  was,  therefore,  valid  and  effectual  to  con- 
vey the  legal  title. 

Thereaiut  of  these  viewsis  that  the  appellant 
lias  failed  to  show  herself  entitled  to  tne  relief 
prayed  in  her  bill.  T/ie  decree  of  ttie  Biipreiae 
Court  of  the  Ttrritorv  of  Utah,  nfflrming  " 
decree ef  the DittrietOourt by  tehiehhtr  bOl' 
ditmi^ed,  matt  be  afflrmad, 
Tnieeopr.  Test: 

.. .,  «.«■ deck.  Sup.  Court,  TJ.  a 


UNTTBD  STATB8,  Fff.  inXrr., 


(See  8.  C..  Beporter'i  ed.,  US-pn.) 


1.  The  power  to  take  private  propertv  for  publle 
usee,  gmerallT  termed  the  itibt  of  eminent  domain. 


■  1lOT»,~miiltneia  domain;  Vie  right  to  favmeia  for 
private  prapcrlji  token  fvr  puMotucwtMraUu  re«- 
ogtilmid-.r^Oi  AvmiameA  to  OmMitmon  apullu 
only  to  nderal  OoixmnicM,  andnot  tpSIotc*.  "" 
MU  to  Wltheia  V.  Buckler,  O  IT.  8.,  XV.,  lUL 
10»U.  B. 


F, 


ERROR  to  the  Supreme  Oonrt  of  the  Bute 


Jfr.  &.  F.  Fhmipt,  BoUdtor-Qni.,  forptaint- 
Iff  In  error. 

JTanr*.  NonnaM  8.  OUaoo,  a«e.  E. 
Sontli»rlaad,  for  defendants  In  error. 

Meetr*.  B.  J.  Stttene  and  E.  Mariner,  Attyi. 
^Ih*  Oanat  Oa.,  filed  a  brief  for  defendants  in 
eirOr. 

Mr.  Juetice  Field  delivered  the  opinion  of 
the  court: 

f  an  Act  of  Congress  passed  on  the  8th  of 


the  navigation  of  Fox  and  Wisconsin  Rivers, 
in  that  State,  and  In  constructing  a  canal  to 
unite  the  rivers,  and  thus  form  a  cgnnection  be- 
tween the  waters  of  Green  Boy,  in  Lake  Hichi- 
gan,  and  the  waters  of  the  Mississippi.  Stat- 
utes of  !&4fl.  ch.  170. 

The  8tat«  scented  the  cession  of  the  lands, 
and  Id  August,  1848,  created  a  Board  of  Pub- 
lic Works,  under  whose  superintendence  it 
placed  the  construction  of  tne  improvement 
coDtempIated.  The  work,  however,  was  not 
done  under  that  board;  the  means  furnished 
proved  Inadequate.  Various  other  attempts, 
therefore,  were  made  by  different  companies 
created  by  the  Slate  to  carry  out  the  improve- 
ment, ana  in  furtherance  of^lt  Congress  ceiled 
additional  lands;  but  none  of  these  attempts 
proved  successful.  The  Improvement  was  only 
partially  made.  [5141 

In  1^,  by  various  transfers,  which  it  Is  uo- 
necessary  to  detail,  the  laods  ceded  bf  Con- 
gress, and  the  works  of  improvement,  includ- 
ing the  locks,  dams,  can^  and  other  structures 
connected  with  It,  became  the  property  of  a 
corporation  known  as  the  Green  Bay  and  Mis- 
sissippi Canal  Company. 

In  July,  1870,  Congress  passed  an  Act  "For 
the  Improvement  of  wat«r  commanicalion  be- 
tween the  Mississippi  River  and  Lake  Michigan 


authorized  to  ascertain  the  mm  which  ought  to 
be  paid  to  the  Qreen  Bav  and  Hlsalsdppl  Canal 
Company  for  the  tisnafer  of  its  property  and 
rights  of  property  in  the  line  of  water  commu- 
nication oetween  Wisconsin  River  and  the 
mouth  of  Fox  River,  lacltuUng  Its  locks,  dama. 
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that  purpose  to  Join  with  the  compciiT  in  tlw 
■ppointment  of  A  board  of  arbitraton.  Id  mak- 
ing their  kwud,  the  arbitralOFB  were  required  to 
uEe  into  conaidenuion  the  amount  of  moner 
obtained  from  the  sale  of  lands  ceded  b;  Con- 
gress to  aid  in  the  coustrucUon  of  the  water 
communication, which  wu  to  be  deducted  from 
the  valoatlon  found  bv  them.  16  Stat  at  L,, 
189,  ch.  210. 

Under  thla  Act  arUtralora  wera  appointed, 
the  value  of  the  works  ascertained  and  an  award 
made,  the  amount  of  which  having  been  paid, 
the  entire  property  was,  in  1872,  conTcred  to 
the  United  States.  Shice  then  the  United  States 
have  been  the  owners  tinA  In  poeseflBion  of  the 
works,  and  Ctmgresa  haa  mane  various  appro- 
priations (o  can;  on  and  complete  tlie  improve- 


_  _  1  badcost  the  State,  and  the  companies 
ceeding  to  its  interesta,  after  making  a  reason- 
able abatement  for  wear  and  decay,  and  deduct- 
ing the  amount  obtained  from  tne  sale  of  the 
c^ed  lands.  Borne  of  the  duns  constructed 
had  caused  the  lands  of  sereral  parties  to  be 
overflowed,  and  in  the  estlmale  of  the  amount 
to  be  paid  bj  the  United  Slates  no  account  was 
[5151  t>^n  of  the  llabilitj  of  the  company  for  such 
damages.  The  question,  therefore,  soon  arose 
whether  the  payment  of  these  damages  devolved 
upon  (he  United  States;  uid  thia  ducation  was 
mibmitted  bj  the  Committee  on  Commerce  of 
the  House  of  Representatives  to  the  Secretary 
of  War  and  by  him  was  referred  to  the  Assist- 
ant Judge  Advocate-Qeneral.  That  officer  held 
that  llalnllt/  for  the  damajtes  incurred  from  the 
flowage  of  water  on  the  lands  of  others,  caused 
by  the  works  constructed,  followed  theprop- 
er^  transferred  and  devolved  on  tbe  United 
Statea.  Upon  this  opinion  a  biU  was  prepared 
for  the  assumption,  by  them,  of  Qte  company's 
liability  for  such  oamages,  which  wbb  passed 
by  Congress  and  approved  on  the  8d  of  March, 
1675  [iS  Stat,  at  L.,  GOfl].  This  Act  provided 
Uiat  whenever,  in  the  proaecution  and  mainte- 
nance of  the  improvement  mentioned,  it  should 
become  necessary  or  proper,  in  the  judgment 
of  the  Secrelanr  of  War,  to  take  possession  of 
any  lands,  or  iLe  ri^t  of  way  over  any  lands, 
for  canals  or  cut-offs,  or  to  uae  any  earu.quai^ 
riea  or  other  material  adiacent  to  the  line  of 
Improvement  and  needful  for  its  proaecution 
or  maintenance,  the  ofBcers  In  chiuge  of  the 
works  might.  In  the  name  of  theUait^J  States, 
take  poasesaion  of  and  use  tbe  same,  after  hav- 
ing llrst  paid  or  secured  to  be  paid,  tbe  value 
thereof,  "  which  may  have  been  ascertainul  in 
the  mode  provided  dv  the  laws  of  the  State" 


or  other  properly  were  then  or  should  be 
flowed  or  injured,  by  means  o(  any  pert  of  the 
works  of  tlie  improvement  theretofore  or  there- 
after constructed,  for  which  compenBation  was 
then,  or  should  become  legally  owing,  and  in 
the  opinion  of  the  offlcers  in  charge  it  should 
not  be  prudent  to  lower  the  dam  or  dams,  the 
amount  of  such  compensation  mif^t  be  "as- 
certained in  like  manner;"  that  the  Department 
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of  Justice  should  represent  the  Intereot  of  tbe 
United  States  in  le^  proceedings  under  the 
Act  and  for  "fiowage  damages"  prevloudy  oc- 
cssioncd,  and  that  a  portion  of  the  apprv^iria. 
tlon  made  tor  the  prosecution  of  the  improve- 
ment,  not  exceeding  in  amount  ISS.CMW,  might 
be  applied  In  payment  toi  property  and  ri^ts 
thus  taken  and  used. 

In  the  previous  year,  1874,  tbe  Legislature  of  [SIS] 
WiscoDdn  had  passed  a  law  provkHng  for  ae- 
certainlng  tbe  compensation  to  be  made  for 
damages  caused  to  lands,  by  their  being  over- 
flowed or  otherwise  injured  or  taken  ny  the 
United  States  in  the  construction  of  nny  pub- 
lic works.  It  declared,  among  other  things, 
that  In  case  the  lands  of  any  person  had  been 
overflowed  or  injured  or  taken,  or  if  It  should 
be  found  necessary  or  [»oper  thereafter  to  over- 
flow, injure  or  take  the  lands  of  any  pereoo  tor 
or  by  reason  of  tbe  construction  of  any  dam. 
bridge,  lock  or  pier.ortbe  repair  or  enla^ement 
thereof,  or  the  constniction,  repair  or  enlarge- 
ment of  any  canal  or  other  worts  of  the  United 
States  Government  in  the  Improvement  of  any 
harbor,  river  or  stream  of  water  in  the  State, 
the  compensation  for  damages  sustaloed  by  tlw 
owner  or  owners  of  the  lands  overOowea,  in- 
Jnred.or  taken  mi^t  be  aHcertalned.detennined 
and  pi^  in  tbe  manner  prescribed  in  chapter 
llDottheLawsof  187a,enttUed  "An  Actln  Re- 
lation to  Railroads  and  the  Oivanixation  of 
Bulroad  Companies,"  for  acquiring  tide  to 
lands  of  railroad  companies,  and  that  «11  the 
provisions  of  such  Act  properlvq)plicable  there- 
to should  apply  In  the  case  of  the  overflow,  in- 
jury or  taking  of  lands  by  the  United  Statea 
Qovernmentforthepurpoeee  mentioned. 

Chapter  llfi  of  the  Laws  of  1878,  referred  to 
tn  this  Act  of  ]8T4,preecribe8the  mode  in  wbldt 
land  m^  be  condemned  for  railroad  purpoasa. 
The  company  is  to  flle  a  peUtioo,  for  the  ap- 
pointment oi  commiBsIonerB  of  appraisal,  wiui 
the  clerk  of  tbe  circuit  court  of  the  county  in 
which  the  property  is  situated,  contalnmg, 
among  other  thmgs,  a  description  of  the  land 
derirod  and  the  namesnf  parties  interested  Inlt. 
Notice  is  then  to  be  given,  by  publication  for 
three  successive  weeks  In  a  Dewspaper  of  the 
county  or  adjoining  county,  of  the  iBiiig  of  the 
Iietltion,  of  the  time  and  place  of  its  present*- 
tion  and  of  tbe  application  for  the  appointment 
of  commis^ners.  On  the  presentation  of  tho 
petition  the  partiea  wboee  bterest  may  be  af- 
fected by  the  proceeding  are  at  libeRy  to  show 
cause  a^nst  its  prayer.  If  no  suffl<^entc*uBa 
be  shown,  the  court  or  Judge  may  grant  the  pe- 
tltJiHi  and  appoint  three  disinterested  and  com- 
petent freeholdera,  resident  in  tbe  county  or 
adjoining  county,  to  ascertain  and  aniralse  the  tkiti 
compensation  to  be  made  to  the  owner  or  own-  ** 
ers  of  tbe  property.  EiUier  perty  to  the  pro- 
ceeding, if  dissatisfled  with  the  award  rendered, 
may  appeal  from  it  to  the  circuit  court,  where 
a  trial  I*  to  be  had  by  a  Jury  and  die  compenaa- 
Uon  flsed  by  them.  The  proceeding,  so  far  aa 
the  ascertainment  of  computation  ia  concerned, 
there  takes  the  form  of  a  regular  action  at  law. 
In  which  the  petitioner  bea>mea  tbe  plaintiii 
and  the  contestants  the  defendants.  The  chap- 
ter also  provides  that  tbe  party  Interested  in  Uie 
land  may  institute  and  conduct  the  proceedlnga 
to  a  conclusion  if  the  company  delay  or  ontit  U> 
prosecute  the  same. 
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^  the  value  of  certain  Unds  which 
Imd  been  orerflowed  by  k  dun  conttructad  1^ 
tlie  canal  companj  Id  ute  proaecation  of  the  Im- 
proTcment  menlioned.  In  tbeJF  pi.dtioii  they 
ask  for  llie  appolntmeDt  of  commlseiouera  for 
the  appraisul  of  certaiD  lands,  wlitch  are  de- 
scribed, and  of  the  damage  caused  to  them  by 
a  dun  coDstnictcd  by  the  canal  company,  but 
owned  by  the  Uaiteu  States,  they  having  suc- 
ceeded to  the  title  and  possession  of  the  com- 
pany. Thev  also  set  forth  the  ownership  of 
the  lands,  tne  injury  to  them  from  the  dam 
cnusing  the  waters  of  I^ke  Winnebago  to  set 
back  and  overflow  them,  and  Utat  the  dam  can- 
not be  maintained  without  a  continuance  of 
such  Injuriea.  All  the  alleBations  required  1^ 
ttie  statute  were  set  forth.  CommissionerBwere 
accordingly  appointed,  before  whom  the  partlee 
Interested  appeared,  the  United  States  being  rep- 
resented by  counsel  retained  by  theDepartment 
<rf  Justice.  They  awarded  the  petitioners  the 
Kum  of  tS.ODO.  From  this  award  both  parties 
appealed  io  the  circuit  conjt,wheTe  the  case  was 
tried  before  a  Jury,  Previously,  however,  to 
its  being  hnpaneled  the  defendants  objected  to 
the  action  of  ttte  court  on  three  grounds:  flnt, 
that  it  liad  no  Jurisdiction  of  them;  second,  that 
it  had  no  lurisdiction  to  try  a  cause  in  which 
the  United  Stales  were  a  party;  and  third,  that 
the  Act  of  Congress  of  HJaicb  8,  1S7G,  was  un- 
constitutional in  that  it  assumed  to  confer  upon 
the  slate  court  authority  to  try  a  cause  in  which 
the  United  SUtea  were  a  party.  These  obiec- 
tions  were  overruled,  and  the  trial  resultea  in 
[S187  *  verdict  for  the  plaintiff*  for  $10,000.  The 
Judgment  entered  thereon  was  affirmed  by  the 
Supreme  Court  of  the  State,  and  from  that  court 
the  case  is  brought  here  on  writ  of  error, 

Viffioua  exceptions  were  taken  to  the  rulings 
of  the  court  on  the  trial,  but  as  they  do  not  in- 
volve any  question  of  federal  law,  Ihey  are  not 
open  for  consideration  here.    The  only  point 

Jireaented  upon  which  wecanpaasralatcstotbe 
urisdiclion  of  the  court  below  ;  if  that  can  be 
austaioed  Its  Judgment  must  be  affirmed. 

The  position  of  the  connad  of  the  United 
States  In  tlie  court  below,  aa  we  understand  It, 
was  substantially  this  :  that  llie  power  vested 
In  tlie Federal Oovemmenlto take privateprop- 
crty  for  tbe  public  uses  of  the  United  States  la, 
in  Its  nature,  escluslTe,  and  its  exercise  by  any 
State  ia,  therefore,  prohibited  as  completely  as 
though  theprohibilion  were  expressea  in  terms; 
that  the  power  cannot,  therefore,  be  delegated 
to  the  Stale  of  Wisconsin ;  that  the  ascertain- 
ment of  the  compensation  Is  Involved  in  the  ex- 
ercise of  tbe  power  as  a  necessary  part  of  it.  In- 
asmuch as  there  can  be  no  lawful  taking  until 
compensation  ia  made;  andthatthe  Act  of  Con- 
gress transferring  to  the  state  board  and  stale 
court  the  (unction  of  ascAlaining  the  value  of 
the  property  taken,  and  the  amount  of  compeo- 
•atJon  to  be  made,  is,  therefore.  Invalid. 

There  la.  In  this  position,  an  Bssumptlon  that 
tbe  oscertUDmeat  <3  the  amount  of  compensa- 
tion to  be  made  is  an  essential  element  of  tbe 
powerofappropriaUon;  but  audi  Is  not  tbe  case. 
The  power  to  take  private  property  for  public 
OSes,  generally  termed  the  right  of  eminent  do- 
maln.oelongstoavety  independent  government. 
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It  is  an  incident  of  sovereignty  and,  as  said  In 
Boom  Co.  V.  PaUermnjvaa^^  no  constitutional 
recognition.    98  U.  S.,  46e  rXXV..  308].  The 

Srovision  found  In  the  9th  Antendment  to  the 
ederal  Constitution,  and  in  the  Constitutions 
of  the  several  States,  for  Just  compensation  for 
tbe  proper^  taken,  is  merely  a  limliotion  upon 
the  use  of  the  power.  Jtisno  part  of  the  power 
itself,  but  a  condition  upon  which  the  power 
may  be  eKerelsed.  It  is  undoubtedly  true  that 
the  power  of  appropriating  private  property  to 
public  uaes  vestal  in  the  (ieneral  (jovemmenl — 
Its  right  of  eminent  domain,  which  Vattel  de-  [SIS] 
Ones  to  be  the  rightof  disposlog,in  case  of  ne- 
cessity and  for  tlie  public  safety ,of  all  the  wealth 
of  tbe  country— cannot  be  transfened  to  a  Stale 
any  more  than  ita  other  soverdgn  sttributea ; 
and  that,  when  the  use  to  which  the  proper^ 
taken  is  4>plied  la  public,  tbe  proprie^  or  ex- 
pediency <a  the  appropriatioo  cannot  be  called 
In  quesuon  by  any  olher  authority.  But  there  ia 
no  reason  why  the  compeuaatiun  to  be  made 
may  not  be  ascertained  by  any  appropriate  tri- 
bunal c^iableof  estimating  the  value  oftbe  prop- 
erty. Tbereisnothingin  the  nature  of  the  mat- 
ter to  be  determbwd  which  calls  for  the  estaii- 
lisbment  of  any  special  tribunal  by  the  a[^)ro- 
priating  power. 

The  proceeding  for  the  aacertalnment  of  the 
value  of  the  property  and  consequent  compen- 
sation to  be  made,  is  merely  an  inouiaitioo  to 
establish  a  particular  fact  as  a  prenminary  to 
the  actual  taltlng;  audit  maytteproaecutoabe- 
fore  commissiooeis  or  special  boards  or  the 
courts,  with  or  without  ue  intervention  of  a 
Jury,  aa  the  legiBlalive  power  may  designate. 
All  that  is  reqnued  is  that  it  shall  be  conducted 
in  some  fair  uid  Just  manner,  with  opportunity 
to  the  owners  of  the  property  to  present  evidence 
as  to  its  value,  and  to  be  beard  thereon.  Whether 
the  tribunal  shall  he  created  directly  by  an  Act 
of  Congresa,  or  one  already  eitaUishea  by  the 
Slates  shall  be  adopted  fot  tbe  occadon,  ia  a 
mere  matter  of  legislativediscrellon.  Uodoulrt- 
edly,  ii  was  the  purpose  of  the  Constitution  to 
establish  a  Oeneral  Govemtpent  independent  of 
and  In  some  respects  superior  to  toat  of  the 
state  governments— one  which  could  enforce  Ita 
own  fiiws  through  its  own  officers  and  tribunals; 
aod^bis  purpose  was  accomplished.  That  Gov- 
emmcnt  can  create  all  the  otDcersand  tribunals 
required  for  the  execution  of  ita  powers.  Upon 
this  pomt  there  can  be  no  question.  KoM  v.  JJ. 
8..  01  U.  S..  867  [XXIU.,  MOJ.  Yet  from  tbe 
the  time  of  its  establishment  that  Oovernment 
has  been  in  the  habit  of  using,  with  tbe  consul 
of  the  Slates,  their  offlcera,  Uibunals  and  iosti- 
tutiona  aa  ita  agents.  Their  use  has  not  been 
deemed  violative  of  any  principle  or  as  in  any 
manner  derogating  from  the  sovereign  anthor- 
ity  of  the  Federal  Oovernment;  but  as  a  matter 
of  convenience  and  as  tending  to  a  great  saving  [sto] 
of  expense. 

The  use  of  the  oouita  of  the  Slates  Jii  apply- 
ing the  rules  of  naturalization  prescribed  Xij 
Congress,  the  exercise  at  one  time  by  state  Jus- 
tices of  the  peace  of  tbe  power  of  commltuns 
magistrates  ttst  violations  of  federal  law,  and 
the  use  of  state  penilentiariea  for  the  confine- 
menl  of  convicts  ondersuch  laws,  are  instances 
of  the  employment  of  state  tribunals  and  state 
InstituUou  la  tbe  execution  of  powers  of  tbe 
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General OovernmeDL  AtdiSerenttlinea.vntioua 
duLies  hftve  been  f  mpoeed  by  AcU  of  Cougrew 
on  state  tribuuda;  tbej  hAve  been  invested  vltb 
jurisdiction  In  civil  suits  and  over  complaiuta 
•ad  protecutlons  for  flnea,  penalties  and  for- 
feitures arising  under  laws  of  Uie  United  Blatea. 
1  Kent,  400.  And  though  the  turtsdictloD  thiu 
conferred  could  not  be  enforcea  against  the  c 
sent  of  the  States;  jet,  when  its  exercise  was  _ . 
iDcompalible  with  state  duties,  and  the  States 
made  no  objection  to  it,  the  declsiuus  rendered 
by  the  state  tribunals  were  uplteid.  Wbatever 
qnestioD  might  arise  as  to  such  delegation  of 
authority,  we  can  see  none  where  the  inquiry 
relates  to  an  incidental  fact,  not  iQfoIviug  in 
its  ascertainment  the  eiercise  of  any  sovereign 
attribute.  Almost,  if  not  quite  from  the  first 
year  of  its  ezisteoce,  it  has  been  the  practice  of 
the  General  Oovemment,  when  necessary  to 
take  private  property  (or  public  lues.lo  reeort  to 
state  boards  and  tribunals  toaacertain  the  value 
of  the  property  and  hence  the  compensation  to 
be  made.  Burt  v.  Iiu  Co.,  106  Mass.,  S6S.  In 
recent  statutes  auch  resort  is  expressly  pre- 
scribed. For  example,  on  theSd  of  Uarch,  1870, 
an  Act  waa  paaaed  for  improving  a  part  of  Ten- 
nessee River,  which  provided  that,  whenever  it 
becnmenecesaarrtotakeprivateproperty,  "The 
price  to  be  paid  shall  be  determined  and  the 
title  and  jurisdiction  procured,  in  Uie  manner 
prescribed  by  the  laws  of  ttieState  of  Alabama." 
And,  on  the  14th  of  June,  18S0,  an  Act  waa 
passed  making  an  appropriation  for  construct- 
log  reservoir*  on  the  head  waten  of  the  Missis- 
■ippi.wltha  provision  that  "Injuries  occasioned 
to  Individuau  by  the  overflow  of  their  lands 
riiall  be  ascertained  and  determined  by  agree- 
ment, or  in  accordance  with  the  laws  ol  Hmne- 
[SSlJsotB."  These  are  but  examples  of  many  In- 
stances of  legislation  where  resort  is  had  to  local 
boards  or  tribunals  to  ascertain  particular  facts 
bywhichtbeOeneral  OoTem  men  t  may  be  guided 
in  its  action.  Whatever  assent  may  be  neces- 
sary to  the  validity  of  the  proceedings  against 

The  provistona  of  the  Act  of  1»T&,  with  ref- 
erence to  the  property  overflowed  by  dams  con- 
slnicted  in  the  improvement  of  the  navigadoo 
of  Pox  and  Wisconsin  Rivers,  that  thecompen- 
cation  to  be  made  shall  be  ascertained  in  the 
mode  and  manner  prescribed  by  the  laws  of  the 
Statu,  and  that  in  any  proceedings  to  ascertain 
such  componiation,  the  Interests  of  the  United 
Stales  sliall  be  represented  by  the  Department 
of  Justice,  consiiiuiee  a  sufflclent  waiverof  the 
immunity.  The  IcfHslallon  amounts  to  a  con- 
sent to  such  proceedings  as  the  stale  lawa  aa- 
thorize  for  tbe  condemnation  of  property  in 
which  the  United  Slates  are  interested.  In  the 
present  case,  the  overflow  of  tbe  property  for 
wl^cb  compensation  was  asked  was  caused 
whilst  the  property  was  held  by  the  canal  com- 
pany,beforeitsacquisition,inlEJ72, by  the  United 
Stales ;  and  the  legislation  la,  In  legal  effect. 
little  more  than  a  declaration  that  the  United 
States  will  pay  the  compensation  which  may  be 
awarded  by  officers  of  the  State  in  proceedings 
takenlnaccordance withitslaws.  Inanyaspect 
In  which  tbe  legislation  can  be  viewed,  we  see 
no  objection  to  It  arliing  out  of  the  independent 
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or  sovereign  character  of  the  Oovanment  (tf  tlM 
United  States. 

Judgment  afflrmtd. 

I>uaoop7.   Teat: 

JanM  U.  HoKenov.  Oari^  Sup.  OMlft,  V.  a. 

aiad-Ut  U.  &,  m 


JOSEPH  T.  THOMAS,  Trustee,  Aj^,        [SSSl 

BHOWNVniE,  FORT  KEARNEY  AND 
PACIFIC  RAILROAD  COMPANY,  WILL- 
IAM DENNISON,  Trustee,  et  al. 


Fraudulent  eoatract  bg  railroad  tonttrveH&n 
eompan^—taortgagt  gittn/or^-taltte  of  work, 
iBk«n  rteettratiie. 


APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska. 
The  history  and  facts  of  the  case  appear 
in  the  opinion  of  the  court 

Mettn.  Wak  ■.  KaMMr.  •''■  It.  WtMtr.  J. 
it.  HWuorlA  and  JfafTtiftf,  for  appellant. 
Mr.  f.  H.  BroftdT'.  for  appellees. 

Mr.  JiuUee  MlUar  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Circuit 
Court  for  tbe  District  of  Nebraska,  dismlsaing 
Lppellant's  bill  for  a  forecloaura  of  a  imilroaa 
mortgage. 

Tbe  mortgage  vra«  made  by  the  BrownvUle,  [sss] 
Port  Kearney  and  Pacific  Railroad  Companv, 
to  secure  the  payment  of  bonds  btued  by  sud 
Company  to  certain  persona  who  had  contracted 
to  build  its  road,  and  to  whom  810  of  aald  bonds 
of  |1,000  each  had  been  delivemd.  Tbare  waa 
a  default  in  the  payment  of  these  bonds.  After 
ihey  were  executed  and  delivered,  the  Brovrn- 
vllte  and  Fort  Kearney  R.  R.  Co.  became  con- 
solidated under  tbe  laws  of  Nebraska  with  tbe 
Midland  Pacific  R  R  Co.,  under  the  new  nama 
of  the  Nebraska  Railway  Company.  In  tb« 
bill  of  foreclosure,  both  toese  Companies,  that 
is,  the  Brownville  Company  and  the  Nebraak» 
Company,  are  mode  defendanta,  and  an  answer 
confesalng  plaintifTa  right  (o  relief  being  filed. 

loe  v.  a. 
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Um  court  rendered  ■  decree  of  tontiomae  ukd, 
^Mrentij,  a  aak  wu  bad. 

But,  mt  tUa  itage  of  the  procMdlng  certain 
nrtiee  Intereeted  u  Mockholden  of  the  original 
BtowavUle  and  Fort  Keaniej  Corapan;  wen 
McmtUed  to  make  ihanaelTca  defendaata,  and 
the  fliM  decne  waa  vacated. 

ThfH  partlee  aet  np  1>7  wajr  of  anawer 
cfOd^bm  that  the  contract  for  the  conatracUon 
of  the  lOMd  on  Moonnt  of  which  the  bonda 
bmed,  waa  ftaadolent  and  void,  and  ao     . 
the  bondi  tMwd  under  it.  and  thej  realatedtbe 
foreclosnie  of  the  mortgwe  on  diat  acoour' 

The  fraud  charged  in  tma  anawer  and  c 
UU  la  founded  <m  two  aUagadona: 

1.  Jt  ta  alleged  that  two  of  the  Board  of  the 
DInctwa  irtto  took  part  in  making  the  ooBitno- 
tlon  nmtract  were  Intereated  with  the  other  par- 
Hea  in  the  cnoltact. 

B.  That  the  other  oimtractois  beeldea  theae 
two  made  an  agrerauDt  at  the  lame  time  that 
the  conatmctioD  contract  waa  made,  with  twdve 
of  the  aharehoUere  of  the  B^lroad  Companj, 
Ihatther  would  relieve  them,  aa  anbacribara  to 
(be  Mock  of  aaid  GtHupaoT,  from  the  p^meot 
of  any  furthw  aaieaamenta  upon  the  stock  whkh 
th^  bad  inbacritwd  for,  b;  paying  out  aald 
Mock  and  having  aame  BMfmea  to  tbem;  in  all 
not  to  exceed  (10,000  of  the  «41,000of  IndiTld- 
nal  inbacriptioiia  to  aaid  Onnpanj. 

The  namea  of  the  persona  thua  relieved  bj 
[■•41  the  oonatructloB  cmnpany.  Included  all  Ihp  u- 
rectorstrf  the  BaOroad  Gompai^  atthe  tlmethe 
contract  for  oonatmction  waa  made.  Aa  the 
stock  waa  wortUesa,  and  these  parUes  were  lia- 
ble to  be  called  on  to  pay  up  thla  |ie,SOO,  the 
effect  upon  the  dbectoia  In  making  a  conMnic- 
tion  contract  with  the  men  who  rtoieved  them 
of  their  liabUi^,  two  of  them  being  also  partiea 
In  tlw  conatraclloa  contract  la  readily  seen. 

Tbeee  aUesUIona  are  proved  beyood  question, 
and  the  Circuit  court  held  the  contract  void  and 
the  bonda  laaoed  hi  fnlflllmant  of  it  also  void, 
and  diiHitsaul  Qie  bOL 

We  concur  with  tlw  Clnnlt  Judge  that  no 
audi  ooDtnctaathia  can  be  enforced  in  acourt 
of  eqi^ty,  where  it  la  reaialed  and  ita  immonUlty 
ia  brought  to  Ogtit 

Butaa  this  court  said  in  tiie  case  of  the  Twin 
Lkk  Oa.t.Mw*uir^,  Bt  U.  8..  SB?  [ZZm.,8^, 
nch  contncis  an  not  abaolutely  void,  but  are 
vtridable  at  the  electkm  of  the  partiea  aifected 
bythefraud.  It  may  oftoi  occur  that,  notwitb- 
ataadlng  the  vice  ot  the  traiuBctlOD,  uamely: 
tile  cUrectors  w  truateea,  iw  a  majoritr  of  them, 
bdng  Inlereated  in  tqipositlon  to  the  interest  of 
thoae  whom  they  represent  end  in  reality  par- 
tiea to  both  sidea  of  the  cuitract,  that  It  may  be 
one  wUch  tlMaewhoaeoMifldence  is  abused  may 
prefCTtoratUyoraubmhto.  It  la,  therefore,  at 
the  optloo  of  tlteae  latter  to  avoid  it;  and  until 
aome  act  of  thdia  Indlcatea  andt  a  purpoae,  H  ia 


were.  In  the  nameoftheCofporation,  makiog 
a  contract  for  over  a  mlUltm  of  doUart,  do  d» 
nonnce  and  repudiate  that  contract.  The  con- 
duct of  these  directoia  la  utterly  indetenslbte. 
T^ecsee of  WardtU  v.  S. R.0».,  t08 U. 8.,  651 
{ZXVL,  SW],  lain  mdae  analogy  to  this.  See, 


leinir 


li^tbe  boada 

whkii  theyrecdvedareaHectedwithtbeaame 
vice,  and  canhot  be  eufcned  nnlesa  thc7  an 
'  in  the  lianda^  Innocent 


nwitiaUe 
iKHdaiafM 


Thia  prtsdide  ia  aet  up  and  rdied  oa  to  rfr 
voae  the  decree^  on  the  ground  fliat  the  bcmda  [gssi 


_,_ company  la  no 

party  to  the  suit,  tmi  it  »peaia  hi  evidence  tliat, 
while  It  baa  poaiearion  <^  theae  bonds.  It  did  not 
recdve  them  1^  any  purcliaae  tn  the  ordinary 
course  of  tmsinrns  They  came  into  tlteir  poa- 
aeeslon  aa  part  of  a  tranwcUon  in  which  ttwy 
purchaaed  thecoBa(dldaledNe1)nakaOompany% 


laUraad,  and  theae  bonds  wen  probaUv  taken 
aa  security  againat  their  bdngnaed to inlunihe 
title.    ItUiB»ebovi--'--  --'-^■- '- 


hi  the  aame  diieeUoa,  the  BuiUnjgton  and  Uia- 
aonif  Bailroad  Oompanyyet  retaba  $400,000  of 
the  price  of  the  road,  which  theyagned  top^. 


that  company  ia  in  condilioD  to  avail  Itself  of  the 
doctrine  of  bona  fid*  bolden  for  vahie. 

But  wa  are  asked  to  reveiae  the  decree  ao  far 
aa  to  pnmit  the  ttuatee  in  thla  case  to  recover 
audi  a  eum  aa  the  ocmstmction  company  actual- 
ly earned  In  building  the  road.  Tfaematterwaa 
referred  to  a  master,  who,  on  this  hypothaala, 
rqxirtcd  that  the  oontracton  had  done  woA  for 
the  Baiboad  Company,  which  it  had  accqited. 
to  the  value  of  9«»,H7.M  beyond  wlwt  they 
had  received  payment  for,  ezcwt  aaHwaapan 
by  theae  bonds.  Healaoieportedtbatthiawork 
waa  of  that  much  advantage  to  the  Company, 
and  lie  value  or  coat  is  eatimalod  as  on  a  Titan- 
turn  meruit,  without  r^ard  to  the  prices  fixed 
by  the  contract 

We  an  of  oi^nion  that  appeUanf  a  view  of  thla 
part  of  the  tianaactioo  is  sound. 

The  bonds  and  mortgage  in  the  bands  of  the 
tnutee  wen  Isaued  in  payment  for  thia  woiL 
To  the  extent  ot  9900,M7.0e  the  conrideiatkn 
is  good,  and  no  aonnd  principle  ia  aeen  on  whldi 
tbey  cannot  to  that  extent  be  enforced.  Tothia 
extent  the?  do  not  net  on  the  original  contract 
but  on  work,  labor  and  materiaTactuaUy  fur- 
nished to  the  Company  and  reodved  by  it  These 
servicee  and  matoiau  an  not  estimated  by  the 
prioea  named  In  the  contract,  but  t^  thdr  real 
value  to  the  Company. 


In  tbo  analoffouscase  of  WorMI  v.  R  B,Oi>.. 
.  B80,  ue  dicuit  court  after  rejecting 
Uie  fnndtdant  ooitnAt  on  the  same  grounds  [BS8] 


4  Dai.,! 


1MD.8. 


that  we  reject  this  one,  aaid: 

"  By  what  rule  ehall  we  meaaon  Ur.  War- 
dell'a  ririilat  He  haa  spent  time  aod  labor  and 
money,  u  discovering  tlie  ndnee  and  in  idaclng 
iheminoonditicmtobepTolilaUrwoAed.  '** 
Apart  firom  the  contmct  and  if  it  bad  never  e& 
tated,  he  Is  entitled  to  afalr  and  leaaonaUe com. 
nensatioii  forhja  labw  and  time  andahiH  The 
fraud  dvee  the  raHread  eoupany  oo  il^  to 
these  wilhobt  Just  compensaaon. 

Tbls  ruling  was  affirmed  in  thia  court  on  aiK 
peal  in  the  mme  case.  108D.  S.,e6S  [XXTL, 
012];  see,  also,  t?anIn0rv.Bu({«r,8ON.  J.Bq., 


aut'a  claim  woe  not  parties  to  tlM  orlgt 


ib.Google 


4S7-S49 


BuntxHS  CocitT  or  i 


B  Uhitxd  Statkb. 


for  forecloaim,  nor  were  tba;  rfther  necessary 
or  proper  ntkrtfea  m  tbe  case  then  stood.  The 
decree  ana  sak  were  made  In  a  suit  where  all 
the  usual  parties  to  such  a  suit  were  agreed. 

Tbeae  aUtckholders  had  no  legal  rfrat  to  In- 
terfere. It  wai  onlf  t>3rpennlsaIonoi  tbecourt 
that  they  were  allowed  to  come  in  and  ronteat 
the  validiljof  themort^ge.  In  doing  this,  they 
became  ncton.     TheTDled  their  crosa-bill. 

In  this  condition  of  the  case  the;  are  amena- 
ble to  the  rule  that  they  who  seek  eouit;  mnst 
do  equity.  It  is  Just  that  they  should  pay  a  f^r 
price  for  whtA  tbey  have  nceived;  that  this 
mortgage,  given  for  tbe  construction  of  the  road, 
though'exces^ve  by  reason  of  tiie  fraud  In  the 
contract,  should  stand  for  tbe  reasonable  value 
of  what  tbe  company  actually  received  in  the 
way  of  construction.  To  permit  these  interven- 
ers lo  defeat  the  mortga^^  on  any  other  terms 
would  be  unjust  and  would  make  the  court  the 
ioBtniment  of  this  injustice. 

T/ie  deertB  oft/ie  Oireu.ii  Otmrtmvtt,  t/ier^ore, 
bt  merged  and  tAs  one  remanded  to  lAat  eavrt, 
ieith  direetiimtfora  decree  infawrqfthe  plaint- 
iff for  the  lum  oftt06,9^1.m,  mil/i  intereit.  If 
aiMebee)>meinete»»ary,tlii*»ammM^bepaxdmit 
[StT]  pro  rata  0»  (b  bondt  eemred  bv  the  martgagt,  on 
their  being  produced  and  eanedid,  ornirrendered 
for  eaneellation,  provided  Via  road  milt  for  to 

Mr.  JtuHee  Field  and  Jfr.  JwHee  M»t> 
th«w»  took  no  part  in  tbe  hearing  or  decision 
of  this  case. 

True  copy.    l*Bt ;  _ 

James  H.  UnEeimey.  Qerk,  Bup.  Court,  V.  K 


CANADA  SOUTHERN  RAILROAD  COM- 
PANY, PI/,  in  .Err.. 

WILLIAM  H.  QEBHARD  akd  AUGUST 
UHBERT,  Exra.  of  Frbdebick  0.  Qsa- 
HABD,  Deceased. 


WILLIAH  H.  GEBHARD. 


(Bee  8. 0,  SepOTter^  eiL,  «r-6ii.} 


1.  The  Csnadii  Southern  AnanB^meDt  ActU  ISTS, 
wbloh  authorized  and  approved  a  scbetae  of  ar- 
ranaementof  thenltalnofaii  embamsed  railroad 


thesame,  la  valid  In  Ckoada,  aad  had  tbe  eOeot  of 
lilrKllnBnnii-aMeatlnatKmdbolden  within  the  Do- 
mlnloa,  bj  the  "— -  -*•■-  — i—. 
10S0 


le  tenna  ortbe  sobeoM. 


E.  nie  oonrta  of  the  United  Btatea  shonU  alva 
nob  Aet  (he  same  effect  as  acaiost  cttlaens  of  the 
Inlted  Statea  whose  rlfbts  accniad  before  iU  paa> 

T^tthaaiu  Canada. 
Brerrpenoo  who  deals  wttbatoielBn  ooipoia- 
tlon,  impUedlj  sablecu  hioiself  to  such  lawa  «t 


(oreisn  io*eniment,  affeoUna  the  sowers  and 
Intlons  of  the  oorporatfoD  with  wUcabe  (-oIud- 
ir;  oonttacta,  as  the  known  and  eatabibbed  piA* 


icy  of  that  government  autborlsea:  therefore,  any- 
tbiDB  done  at  the  lesal  home  of  the  oorporatioa, 
under  the  authority  of  suoh  hiwa,  which  dlicbaraes 
It  fnnn  UablUtv  there,  discbarscs  It  everywheie. 

[Noe.  73,  73.  74,  619.1 
At^nted  Oet.  tf,  1883.       DeeidtdDee.  10, 1883. 


E« 


RROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

The  histoiT  and  facts  of  tbe  case  appear  in 
the  opinion  oi  the  courL 

Memn.  Joaeph  H.  ChoMrt*.  Wm.  M.  Eo- 
arte  and  C.  F.  Southmayd,  for  ploiutiS  in  error: 

First.  TlielegislativeActrcIieduponssadc- 
fense  in  Ibis  case  ia  not  a  novel  or  isolated  piece 
of  legislation,  but  la  in  substantial  confomiity 
with  tbe  est^ljshad  system  provided  by  En- 
glish and  Canadian  law  for  the  reorganization 
of  embarrassed  and  disabled  railways  and  other 
public  works. 

Under  that  system  of  law,  the  foreclosure  of 
railwaymortgwesisunknown.  The  legal  meth- 
od open  to  the  holders  of  defaulted  bonds  ia  by 
a  resort  to  s  court  of  equity  for  the  appoint- 
ment of  a  receiver. 

In  view  of  tbe  evils  inseparable  from  that  rem- 
edy, the  plan  of  the  reorganization  by  Act  of 
Pivlisment  has  long  been  adopted. 

In  Ee  Cambria Ry.We  Bdteme,  L.  R..  8  Ch. 
App..3M:  InBeBaet&WetlRH.  Q>..  L.  R.,8 
Sq.,  B7;  la  Be  PoUeriet,  etc.,  i^.  Co.,  L.  R,  5 
Ch.,  87;  S.  a  on  appeal,  OCh.  App.,6ai;  ioudL 
Auo.  v.  Baiitea}/  Co.,  L.  R..  18  Eq..  56«. 

The  exact  Justice  lo  all,  of  such  a  scheme  of 
re-aiTangement,cannot  be  called  in  question.  Ita 
practical  effect  upon  tbe  interests  of  all  ia  sub- 
stantially equivalent  to  that  of  a  reoi^anizatioa 

by  mean;-  -' -^ '— 

There,  ti 


,  the  old  compenjj  Is  stripped  of  its  orop- 

erty,  andpractically  extinct,  IhetechnicaJper- 


01  a  foreclosure  under  o 

Bonal  liability  under  which  it  rests  for  iti 
obligations,  is  of  no  possible  value,  and  ia  practi- 
cally never  resorted  to.  The  bondliolders  and 
sbareholdeia,  according  to  their  yaryiu^  de- 
grees, receive  as  a  substitute  for  their  onginal 
securities,  either  their  money  value,  as  sbowa 
by  an  actual  sale,  or,  in  nine  cases  out  of  ten,  a 
new  and  substituted  security  in  the  name  of  « 
new  company  that  succeeds  upon  the  reorgan- 
ization. A  new  lien  la  given  them  upon  the 
same  proper^,  according  lo  the  actual  value  of 
their  interest  in  it;  and  at  the  same  time,  new 
capital  is  provided  for  carrying  on  the  under- 
taking. The  rule  of  Justice  displayed  by  either 
system,  in  its  practical  operation,  Is  nowhen 
l>etter  stated  than  by  this  court  in  the  case  of 
Bbawy.  K.B.  Co.,  100  U.  8,.605<XXV.,  7S7), 
and  it  is  exactly  tbe  rule  of  right  wliich  the 
plaintiff  in  error  claims  in  the  present  action. 

Second.  It  is  entirely  within  the  power  of  the 
court  to  recognize  the  binding  effect  of  the  Can- 
adian statute. 

Story,  Confl.  L.,  8  ed.,  sec  24. 

Third.  The  authority  of  the  Canadian  Par- 
liament to  deal  with  tbe  Corporation,  which  waa 
an  anilicial  creature  of  its  own,  waa,  like  that 
10»  t.  S. 


ib.Google 


R.  B.  Co.  T.  Oi 


of  the  Enriidi  PHltoment  In  tbe  Dnlted  Klag. 
dom,  alMcduU  Hid  onUnilUd. 

Dwmr.  Btat,  p.  44. 

FomdL  Tbe  ordtnair  mlee  ippllcsble  to  the 
«0Btncti  ol  iadMdtub  made  m  one  oountir, 
to  be  perfumed  in  enottnr  iutn,  t»  ve  lUu. 
made  no  eppUcatlon  to  the  pneeat  cue. 

In  this  MM  we  hnTO  iht  dlednotive  feunns 
«f  a  Corporatloii  created  bj  ■  goverament  of 
abMlutelj  unlimited  powwsfore  public  ol^cct, 
aod  dealt  with  l»  that  xovernment.  In  the  pub- 
lic intenat  in  the  re-aajiutinent  of  eecontlei 
irtdch  wen  accepted  bj  the  holden  upon  Um 

obrlona  oitdenUnding,  that  in  the  ei 

which  haa  ariMtt,  tbe  power  ahould  be  I 
aefthaabeen. 

Jfr.  J*bnlK.Boiir«H,  for  defendant  in  er- 

1.  Hit  Act  of  tbe  Parliament  of  Canada  baa 
no  enratcrritDrial  f (Htce.  Itbaanoatrength  in 
*hii  couotrr  prwrio  mmw. 

MeMitta»T.  IfeJfeiU.i  Wheat.,  SM;  Houty. 
Tkompmn.  1»  N.  T.,  92S;  Kdlf  t.  Oraoo.  4S  N. 
Y.,  ii\Bmkf.  BarU.  18  Pet^  B80;  UBog  t. 
CrmminAiM,  SHaaoo,  Ifll;  <jimmo<n%MaHhy. 
Am*,  IB  nek.,  817:  Whart.  Gonfl.  L..  tec  427. 
a  Kent,  400. 407, 407;  StOTTfOODfl.  L.,  Mc.  849; 
Burge.  Col.  U,  V.  l.ft  5;  Weal  Int  L.,  1880, 
•ec.  siOi  ArAoT.  CbatraM, S  Bam.  ft  C.,47l. 

"When  aforeian  rule  it  repugnant  lo  the  fun- 
damental prindpM  of  thefap/irf,  orwhen  it  ia 
«ontnt7  to  religioD  or  Bound  monlltf,  tbe  doc- 
trine of  comity  ought  not  WbefoUowea." 

fl^ntoti  T.  LMng^on.  8  Macq.,  497;  Brook 
Bnek,  8  H.  L.  Cas.,  198,  208. 

If  tbe  contract  of  mairloge  ia  micb  in  eaae 
tialt  aa  to  be  contnrj  (o  tbe  law  of  tbe  country 
«f  domicil,  it  it  to  be  r^arded  at  void  In  the 
country  of  domicU,  though  not  conirary  to  tbe 
law  of  the  coun^  where  it  wai  celebrated. 

Warrtnder  ▼.  Warr»»iar  (infidel  marriage),  3 
Clark  &  F. ,  fiSS;  Ilydt  t.  Hfds,  SB  L.  J.,  Prob. 
A  Matrimonial,  67  (Mormon  mairUge);  Armitagt 
▼;  AmUUiff*,  8  L.  IL.  Eq.,  848  (New  Zealand 
nuurlar-* 

a.  Tl 

It  endearora  to' Impair  tbe  obligation  of  a  con- 
tract 

Thb  principle  li  a  fundamentel  pert  of  our  Ju- 
risprudence and  ha*  never  been  questioned. 

Tbe  Stalea  are  prohibited  b7  tbe  Constitution 
from  paating  Uwt  impairing  tbe  obligation  of 
«  contract;  the  Federal  Government  b;  tlie  de- 
cision bf  ita  courts. 

Anixm  And  Omm,  «B  U.  S-.TIO  (XXV.,49e). 

Bat,  if  the  Act  In  queetion  is  valid,  bh  an  in- 
solvent or  bankrupt  law  in  tbe  Dominion  of 
Canada,  jet  tbe  pnudple  nmalos; 

That  a  discharge,  under  tbe  Bankrupt  Laws 
of  one  countrr,  cannot  aftect  contracts  made  or 
to  be  executed  in  another  countrr. 

SliwswT.  OroiBjiiiuhiild,  4  Wheat,  123:  Og- 
den  T.  SaundcTf,  13  Wheat,  SIS;  Ztonnetfy  v. 
0>rf«l(,7N.  Y..ISOO. 

S.  The  bonda  In  suit  are  to  be  governed  by 
the  law  of  the  place  of  paTment,  New  York. 


tea  (ania,  104);  Bank  v.  DanM,  IS  Pet.BS;  BeU 
T.  Bnun,  1  How.,  182;  Bown  t.  SeuxU,  18  N. 
Y.,BM);aKntt,tf»>46Si  £mv.  BttUA,«&S. 


rrlage). 

.  Tne  Act  tn  iraeatlon  la  repugnant  Id 

s  and  policy  of  the  Dnlted  StAtet,  bee 


6S7-^i4> 

4.  A  dtiien  of  Ihia  country,  who  takes 
property  here  from  a  foreign  corpontlon,  ia  not 
bound  to  look  beyond  tlie  chanei  of  tbe  com- 
pany to  inquire  if  any  general  law  of  the  country 
prevents  such  transfer. 

ibvtT.£ft<«iIm.8Bo*w..M7;  affirmed,  1«N. 
Y.,  S8S. 

Mr.  OhUf  JvtUet  WtXtm  deUveied  the  opin- 
ion of  the  court: 

What  la  now  known  as  the  Canada  Soutliem 
Rallwav  Company  was  origlnall  j  incorporalcd 
on  the  vitia  of  Februaiy,  1868,  by  the  L^la- 
tureof  the  Province  of  Ontario,  Canada,  to  build 


for,  aecured  tv  a  mortgage  on  its  property,  "  for 
completing,  inaintaining  and  woiking  toe  rail- 
way." Under  this  authority  tbe  Company,  on 
tbe  2d  of  January,  1671,  at  Fort  Erie,  Canada, 
made  and  inueda  series  of  n^oUable  bonds, 
falling  due  in  the  year  1906,  amounting  Id  all 
'*  '"  ""',000,  with  coupons  for  semi-annual  iv 


terett Miachedjpayablc, principal  and  interest, 

l^t  Company,  in  the  City  of 

New  Yort.    To  secure  the  payment  of  oodi 


St  the  Union  1 


I«inclpal  and  inteiett  as  they  matured,  a  trust 

iringe  wcs  executed  by  tbe  Company,  covet- 

[  '"the  railway  of  said  Company,  its  lands,  , 

— ivennes  present  and  future,  property  and  *-' 

fnncbiseeand  appurteoancee.      Every 

liowed  on  its  face  that  it  waa  of  this  kind 


1^ 


eSecla,f) 
bond  showed  m 
and  thus  secured. 

Before  (he  81st  of  December,  1S78,  the  Com- 
pany became  latisfled  that  it  would  be  unable 
to  meet  the  interest  on  these  bonds  maturing  in 
tbe  coming  January,  and  so  it  requested  the 
holders  to  fund  Uieir  coupons  falling  due  Janu- 
ary 1, 1674,  July  1, 1B74,  and  January  1, 187S, 


by  oravtfting  tbem  into  new  bonds  poyaUe  on 
the  flnt  of  January,  1877,  Mid  by  to  acdng  only, 
in  l^al  effect,  extend  the  time  lot  the  payment 
of  the  inteiert,  without  dwtioying  tbe  lien  of 


Gordance  with  this  proposition,  and  accepted 
the  extension  bonds,  but,  under  tbe  arrange- 
ment, their  coupons  were  not  to  be  canceled  un- 
til tbe  new  bonds  were  paid. 

In  tbis  OKiditioa  of  affairs  the  Paillament  of 
Canada,  on  the  SOtb  of  Hay,  1874,  enacted  that 
tbe  Canada  Southern  Railway,  which  waa  the 
railway  built  by  the  Canada  Southern  Railway 
Company  under  its  provincial  Act  of  Incorpo- 
ration, ''bedeclarea to  beawork  forthegei^ 
eral  advantage  of  Canada,"  and  a  ' '  body  corpo 
rato  and  poiUic  within  the  Jurisdiction  of  Can- 
ada," For  all  the  purpoees  mentioned  in,  and 
with  all  tbe  francfaUet  oonfoired  by,  tbe  several 
Incorpontini;  Acts  of  the  Legislature  of  the 
Province.  This.undertheprovisionsof  tbeBrit- 
Ish  North  America  Act,  1667,  passed  by  tbe 
Fartiament  of  Qreat  Britain  "For  tbeUnioo  of 
Canada,  Nova  Bcotia  and  New  Brunswick,  and 
tbe  government  thereof,"  made  the  Corporation 
a  Dominion  Corporation  and  mbjFcted  It  to  lbs 
legislative  authority  of  the  Parliament  of  Can- 
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or  tberetiiODM,  wu  famed  BDd  secored  1^  aaec- 
ond  mortgage  to  InutMa.  After  the  fasue  of  all 
the  bondi  tlie  Company  found  itaeU  unable  to 


fKj  its  intereat  and  otlwrwlw  Unandallr  embai^ 

^  ^odaJointoommlCtee.compoaeaofUiree 

1  and  three  bwdhoMera,  after  full  con- 


of  three 

, iullCOD- 

■ideration  of  all  the  drcumrtnncea,  aubmltted  to 
[B801  theCompanf  andlotheboodbolden  "aacheme 
of  arrangement  ot  the  affairs  of  the  Company," 
which  vas  utproved  at  a  meetlna;  of  the  dliect- 
oraonthe38tliofBeptember,18T7.  Thfaacheme 
omtemplated  the  fasueof  |I  4,000,000  of  thlny- 
year  bcmdi,  bearing  three  per  cent  intereat  for 
three  years  and  five  par  cent  thereafter,  guaran- 
tied, as  to  faitetest  for  twen^years,  by  the  New 
Tork  Central  and  Hndaon  lUver  Railroad  Com- 


■pedfied  rates.  The  old  bonds  of  1871  were  to 
M  exchanged  for  new  at  the  rate  of  one  dollar 
ot  prtnciiMU  of  the  old  (or  one  dollar  of  the  new, 
notoing  being  given  either  for  the  past  due  cou- 
pons or  the  extension  bonds  execnted  nnder  the 
arranfementinDecember,  1S78.  Thepropoaed 
tame  of  bonds  was  large  enough  to  lake  up  ell 
the  oldlndebtedneas  at  Oieratespropoeed,  wheth- 
er bonded  or  otherwise,  and  leave  a  suiplus,  to 
be  used  tot  acqufaing  further  equipment,  and 
for  such  other  nupoBes  of  the  Company  as  the 
directon  might  nnd  necessary.  This  scheme  was 
formally  assented  to  tqr  the  holders  (d  106,1^ 
■bares  of  the  capital  stock  out  of  100,000;  by 
the  boldere  of  the  bonds  of  I8T1  to  the  amount 
of  t7.S83,000  out  of  98,708,000;  and  by  the 
holders  of  $1,500,000  of  the  second  sniesof 
bondaout  of  (3,080,000  then  outstanding.  Upon 
the  represenlaOon  of  these  bets  to  the  ParUa- 
ment  M  Canada  the  "Canada  Sontbem  Ananga- 
ment  Act,  1878,"  waspasaed  and  assented  to  in 
the  Queen's  name  on  the  16th  of  Anil,  1878. 

TUs  statute,  after  reciting  the  scuMrae  of  ar- 
rangement with  the  causa  that  led  to  It,  and 
that  it  bad  beeo  assented  to  by  the  holders  of 
more  than  two  thirds  of  the  shares  of  the  capi- 
tal stock  of  the  Company,  sad  by  the  boldeis  of 
more  than  three  foiniha  of  the  two  classes  of 
bonds.enacUd  that  the  icAeme  he  anlhorited  and 
approyed;  that  the  new  bonds  be  a  flist  charM 
"  over  all  the  undertaking,  TaUwav  works,  roll- 
ing stock  and  other  plant"  of  the  Company, 
and  that  the  new  bonds  be  used  for  the  purposes 
contemplated  by  the  anangement,  inchidine  the 
ent  of  the  floating  debt    Section  4u  as 


payment  ( 


[BS11  "4.  llie  scheme,  subject  to  the  conditions 
and  provisos  In  thfa  Act  cont^ned,  shall  be 
deemed  to  have  been  assented  to  by  all  the  hold- 


end  bonds  for  interest  thereon,  and  also  m 
the  holderaottbesecondmortgikgehondsoitbe 
Company  secured  by  the  said  recited  indenture 
of  the  fifteenth  daywHorch,  (me  thousand  eight 
huubed  and  sevens-five,  and  of  all  coupons 
thereon,  and  alio  by  all  the  ihatehnldeta  of  the 
Canada  Bouthem  Railway  Company,  and  the 
bereinbefore  recited  anangement  shall  be  bind- 
ing upon  all  thesald  holdersoftheflrst  and  sec- 
ond mortgage  bonds  and  coupons,  and  bonds 

lots 


the  shareholdaia  of  the  Company." 

Under  the  arrangement  thua  authorized  the 
Hew  Tork  Central  and  Hndaon  Kver  Railroad 
Company  executed  flie  proposed  euaranly,  and 
the  scheme  was  otherwise  carrCedlnlo  ellect 

The  several  defendants  In  error  are  and  al- 
ways have  been  dtlsens  ot  the  State  of  New 
York,  and  were,  at  the  time  the  tchMne  of  a 
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livered  to  ihem  respectively  at  the  Un 
Company  in  the  City  of  New  YoA,  where  the 
exchanges  woe  mitde.  In  December,  1B78. 
Neither  of  the  defendants  in  error  assealed  Id 
fact  to  the  scheme  of  arrangement,  and  they  did 
not  l^e  part  in  the  appomtineDt  of  the  Joint 
committee.  Their  extension  bonds  have  never 
been  paid,  neither  have  the  coupons  on  their 
bondsof  1871,  which  fell  dneonthelst  of  July, 
1875,  and  since,  though  demanded-  The  Com- 
pany has  l«en  at  all  tunes  ready  and  willing  to 
issue  and  deliver  to  them  the  full  number  of 
new  bonds,  with  the  guaranty  of  the  New  York 
Central  and  Hudson  lUrer  Railroad  Company 
attached,  that  they  would  be  entitled  to  tecrive 
undei  the  scheme  of  arrancement, 

Hieee  suits  wne  t»ougot  on  the  extension 
bonds  and  past  due  coupons.  The  Company 
pleaded  Um  tcbeme  of  arrangement  as  adefcnse, 
and  at  the  trial  lendeted  the  new  bonds  in  ex- 
change for  the  old.  The  circuit  court  decided  ,_— ^. 
IhatUiearrancementwaanotabartotheacllona,  [BUI 
and  gave  Juagmenta  in  each  of  tbem  against 
the  Company  for  the  foil  amount  of  estenaioD 
bonds  and  coupons  sued  for.  To  reverK  these 
Judgments  the  present  writs  of  error   wer* 

DTOUgbL 

Two  queadcms  are  preeented  for  our  consid- 
eiatlon: 

1.  Whether  the  "Anangement  Act"  fa  valid 
tn  Canada,  and  bad  the  effect  of  tditdlnc  non- 
assenting  bondholders  within  the  Dominion  by 
die  terms  ot  the  scheme;  and, 

8.  Whether,  If  it  did  have  that  effect  In 
Canada,  the  courts  of  the  United  States  should 
give  it  the  same  effect  as  against  dtizeos  of  tho 
United  States  whose  rights  accrued  before  Ita 

1,  )lMre  fa  no  oonstitntioDal  prdhibiUon  la 
Canada  against  the  pessage  of  laws  impairing 
the  obligation  of  contracts,  and  tiiePsnument 
of  the  Dominion  bad,  In  IffTS,  exchisive  legiahw 
tive  authority  over  theCorporaiioo  and  the  gen- 
€tal  sobiecta  of  bankruptCT  and  insolvency  in 
that  jurudiction.  As  to  all  matters  within  ita 
authority,  the  Dominion  Parliament  has  "plena- 
ry legfautlve  powera  as  large  and  of  tbe  same 
nature  as  those  of  the  Imperial  Paritament* 
Awbrieftmv.  QuMn,  8  Can.  Sup.  CL,  SSB. 

On  the  20th  of  August,  1837,  the  ParUament 
of  Oreat  Britain  passed  the  "  Railway  Com- 
panies Act,  1867."  8  Stat,  138!;  80,  81  TIcL. 
cb.,  187.  Thfa  Act  provides,  among  otlicr 
things,  for  the  preparation  of  "Schemes  of  Ar- 
rangement "  between  railway  companiea  unable 
to  meet  thdr  eDKagemenls  and  their  cteditora, 
which  can  be  filed  in  the  court  of  chancery, 
accompanied  by  a  declaration  in  writing,  un- 
der the  seal  of  the  company,  and  verified  by 
the  oaths  of  the  directors,  to  the  effect  that 
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the  compenr  U  uubte  to  meet  ttsengigeiiieiiU 
with  iu  credlton.  Notice  of  tbe  flllngof  such 
rBSai  *  ■cheme  mtut  be  published  in  the  Oezetle, 
Hid  the  scheme  ia  to  be  deemed  umited  to  by 
theholden  of  mottgaget,  bonds,  debenture 
Mock,  rent  diarges,  and  preference  abares, 
when  assented  to  in  writing  bj  tbe  Itoiden  ta 
tbTce  fourtli*  In  value  of  each  class  of  security, 
and  bjr  the  ordJiiATT  abareboldera  when  assent 
ed  to  at  an  extraorainary  general  meeting,  spe- 
cially called  for  that  pnipoee.  Provision  u  then 
made  for  an  application  to  tbe  court  bj  tbe 
pany  for  a  connrmatlon  of  the  scheme.  Notice 
of  this  application  must  be  published  in  the 
Qazette  and,  after  hearing,  tbe  court,  if  satis- 
fied that  no  sufOdent  objection  to  the  scheme  haa 
been  eatabllahed,  may  confirm  it.  Sec  18  la  ■■ 
follows: 

"Thescheme  when  confirmed  shall  be  enrolled 
in  the  court,  and  thencofortb  the  same  shall 
be  binding  and  effectual  to  all  intents,  and  the 
pro*lalons  thereof  iball,  ae^nat  and  in  favor  of 
tbe  company  and  aU  partiea  assenting  thereto 
or  bound  tbereby,  have  tbe  like  effect  as  if  tb^ 
had  been  enacted  by  FarilamenL" 

This  Act,  it  is  appannt,  was  not  passed  to 
provide,  for  the  Drat  time,  a  way  in  which  In- 
solvent and  embarrassed  railway  compwilea 

might  settle  and  adjust  their  affairs,  but  I 

thorice  the  court  of  diancery,  lo  do  what 
before  been  done  by  P^rUament  2«rd  Cairns, 
i;  /.,  said  of  it  in  OimMan  Saamtgt  Cam. 
pany'(StA«M,L.R,8Ch.App.,S94:  "Hither- 
to such  companies,  if  they  denied  to  raise  fur- 
ther csqiitallo  meet  thdrenngementa.have  been 
forced  to  go  to  Parliament  for  a  special  Act,  en- 
abling tbran  to  offer  such  advantages  by  way  of 
preference  OT  priorin  to  peracnufimiishing  new 
capital aswonldleBatouabeingobtilned.  And 


holdera  or  bondboldera.  fheyobject  oi  the  prw- 
entAct  ■  •  *  appears  to  be  to  dispeoie  with 
a  special  application  to  Parliament  of  the  kind 
I  have  described,  and  to  give  a  parllamcntaiy 
ranctlon  to  a  scheme  filea  in  the  oonrt  of  chan- 
cery, and  ccmfirmed  by  Ibe  oonrt,  and  assailed 
to  by  certain  majorities  of  shareboldera  and  of 
holdeiB  of  debentures  and  secnrilieB  ffvtitm  gen- 
t5S4]  «ri$."  And  even  now  in  Sogland  special  Acta 
kre  pMMd  whenever  the  provisions  ttf  tbe  gen- 
eral Act  are  not  such  as  are  needed  to  meet  the 
wants  of  a  particular  comnuiy.  A  fecial  Act 
of  this  kind  wai  conriderea  In  ZoiMlm  TtndnM'oI 
Atioeiaticn  v.  WrtiAam,  MM  a.nA  Omnah'i 
Qaag  R.W.Oa.'L.  R,  IS  Eq.,  5M. 

Id  Canada  no  general  statute  like  that  In  En- 
gland has  been  enacted,  bnt  the  old  English 
practice  of  passing  a  SMdal  Act  in  each  putic- 
nlar  CMS  prevuls and  Osier,  j;, said  in .fSnef  T. 
OxnaOa  Oentral  R.  W.  Oo., «  U.  C.  Q.  R, 
Ml,  "our  statute-books  are  fuU"  of  legi^tion 
of  the  Undf  The  particular  Question  in  that 
case  was  whether,  ^ter  the  estaDlishmoDt  of  the 
Dominion  QoTenunent  tbe  Provincial  Parlia- 
ments had  authority  to  pass  laws  with  reference 
lo  provincial  carpormtlone  which  would  operate 
upon  debentuna  payable  in  En^tond,  and  held 
l^petMns  redding  then,  but  it  was  not  sng-l 
109  D.S. 


geeted,  dther  by  the  conit  or  counsel,  that  a 
statate  of  the  kind,  passed  by  the  Dominion 
Parliament  In  reference  to  a  Dominion  corpora- 
tion, would  not  be  valid  as  a  law.  So  far  aa 
we  are  advised,  tbe  parliamentary  anthority  for 
such  luislatlon  baa  never  been  aonbted  oitber 
In  England  or  Canada.  Many  cases  are  leport- 
ed  in  wbidi  such  statutes  were  under  conuder- 
adon,  but  in  no  one  of  them  has  It  been  IniimMed 
that  the  power  was  even  questionable. 

In  adman  v.  OhioI  O*.  [ante,  BTT],  at  the ' 
present  Term,  it  was  said  that  holders  of  btnda 
and  other  obllmtiou  i»ued  by  large  corpora- 
tions for  sale  In  the  market  and  secured  by 
mortgana  to  trustees,  or  otherwise,  have,  br 
fair  finMication,  certain  contract  relations  with 
each  OUMT.  In  England,  we  infer,  from  what 
was  said  t^  Zord  Cairns  In  CtomMoA  Aiflwiigrt 
Oompai^t  SAtmt,  mpra,  they  are  conMdered 
•a  in  a  sense  part  proprietors  of  the  eiistiog 
capital  of  the  company,  and  dealt  with  by  Par- 
liunent  and  the  courts  accordingly.    They  are 


due  tnfluence,bonndby  the  will  of  the  majority 
as  to  matters  within  the  scope  <d  tbe  corporate 
poweiB,  but  they  are  interested  In  the  adminis- 
tration of  a  trust  which  haa  been  created  for 
their  common  benefit.  Ordinarily  thdr  ultimate 
security  depends  in  a  la^  degree  on  the  success 
oftbeworklnwhicblhecorpuBtionisenKagBd,  [BSS] 
and  it  is  not  uncommon  for  differeiMeB  of  opin- 
ion lo  exist  as  to  what  onebt  lobe  d(»ie  for  the 
promotion  of  their  mutual  Interests.  In  the  ab- 
sence of  statutoiy  anthori^  or  some  provision 
in  the  Instrument  which  establishes  tbe  trust, 
nothing  can  be  done  by  a  laajoritr,  however 
large,  which  will  Mud  a  minority  wftboul  their 
consent  Hencelt  seems  lo  be  eminenUyproper 
that  where  the  legislative  power  exists,  some 
statutory  proviso  should  be  made  for  Undinr 
Ihe  minority  in  a  ressonable  way  by  the  will  of 
the  majori^ ;  and  unless,  sa  is  the  case  in  the 
Sutei  of  tbe  United  Stales,  the  passage  of  laws 
Impairing  Ihe  obligation  of  contmcts  is  forbid- 
den, we  see  no  goad  reason  why  such  provision 
may  not  be  made  In  reepect  to  existing  aa  well 
aa  proKiecUve  obligations.  The  nature  of  secu- 
ritiea  of  this  class  is  such  that  the  tigbt  of  legis- 
lative supervision  for  the  good  of  all,  unless  re- 
strained by  some  constUutional  prohibition, 
seems  almo«t  necessarily  to  form  one  of  thdr  in. 
gredlenis,  and  when  insolvency  la  threatened, 
and  Ihe  iutereata  <A  the  public,  as  well  ■■  cred> 
Kots,  an  imperiled  by  the  finandaJ  embairass- 
men  Is  of  the  corporation,  a  reasonable  "  scheme 
of  arrangement"  may.  In  our  opinion,  aa  well 
be  legalized  aa  an  ordinary  "  composition  in 
bankruptcy."  In  fact  such  "arnmsement  Acts" 
a  SMGies  of  bankrupt  AcM.  Todr  object  is 
._  Bnable  corporations  created  for  Uie  rood  af 
tbe  pubHo  lo  relieve  themselves  from  fl 


er^  lo  tbe  settlement  snd  adjustment  ot  tl 
affairs,  to  that  they  may  accomplish  the  pur- 
poses for  which  they  were  incorporated.  The 
necesti^  for  such  legislation  is  clearly  shown  In 
the  preamble  to  Ihe  Orand  Tmnk  Arraugemeni 
'  "  1862,  passed  by  tbe  Pariiament  of  the 
ince  of  Canada  on  Ihe  9th  of  June,  1S6S. 
before  the  establishment  of  the  Dooiinlon  Qov- 
enment,  and  which  Is  in  these  words : 
"  Whereas  die  interest  on  all  the  brads  of  Ow 
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OraDd  Trunk  Railway  Compui;  of  Canada  la 
la  airear,  u  veil  as  the  reat  of  the  railwaja 
leued  to  It,  and  the  company  has  also  become 
indebted,  both  In  Canada  and  In  Ensland,  on 
TKSS1  ''^P'"  contract,  to  various  pereooB  and  coqwra- 
LOBftj  liaaa,  and  sevenU  of  the  creditora  have  obtained 
judffmeDt  afajnst  It,  and  much  litigation  isnow 
pending;  and  whereas,  the  keeping  open  of  the 
railway  traffic,  which  ia  of  the  utmost  Impor- 
tance to  the  interetta  of  the  Province,  la  thereby 
imp«iiled,  and  the  lerma  of  a  compromise  have 
been  provbdonally  settled  between  the  dUTerent 
classes  of  credltora  and  the  company,  but  in 
Older  to  hdlitate  and  ^ve  effect  to  such  com- 
promise the  Interference  of  the  Legislature  of 
the  Province  is  necessary." 

Tlie  confirmation  and  legalization  of  "a 
•cheme  of  arrangement "  under  auch  circum- 
stances. Is  no  more  than  is  done  in  bankmptc; 
when  a  "composition"  agreement  with  the 
bankrupt  debtor.  If  asseutea  lo  bv  the  required 
majority  of  creditors,  is  made  bindmg  on  the 
Don-tsMOting  minority.  In  no  Just  sense  do 
such  govemmenlal  regulations  deprive  a  person 
of  his  property  without  due  process  oi  law. 
They  sunpiT  require  each  Individual  to  so  con- 
duct himself  for  the  general  good  as : 


centuries,  and  tbey  had  their  origin  In  the  Ro- 
man law.  The  Constitution  expressly  empowers 
the  Congress  of  the  United  States  to  establish 
such  laws.  Every  member  of  a  political  com' 
munity  must  nec^sarllv  part  with  some  of  the 
rights  which,  as  an  individual,  not  affected  bv 
his  relation  lo  othert,  he  might  have  retalnen. 
Such  concessions  make  up  the  consideration  he 
gives  for  the  obligation  of  the  body  politic  to 
protect  him  In  life,  liberty  and  prtmerty.  Bank- 
rupt laws,  whatever  may  be  the  form  they  as- 
«ume,  are  of  that  character. 

3.  That  the  laws  of  a  countir  have  no  extra- 
territorial force  Is  an  axiom  of  international  ju- 
risprudence, but  things  done  in  one  country 
under  the  authority  of  law  may  be  of  binding 
effect  la  another  country.  The  obligor  of  the 
bonds  and  coupons  here  sued  on  was  a  Corpora- 
tioD  created  for  a  puUlc  purpose,  Ilut  is  to  say, 
to  build,  maintain  and  work  a  railway  In  Can- 
ada. It  liad  Its  corporate  home  in  Canada,  and 
was  subject  to  the  exclusive  legislative  author- 
ity of  the  Dominion  Parliament.  It  had  no 
power  to  Iwrrow  money  or  incur  debts  except 
for  completing,  maintaining  and  working  its 

tm^mi  railway.  The  bonds  taken  by  the  defendants  in 

[6»T]  errpj  Aowed  on  their  face  that 


tt  they  w 


epart 


largesumof  money,  and  that :  , 
by  a  trust  mortgage  on  the  railway  of  the  Com- 
pnnr,  its  lands,  tolls,  revenues,  etc  In  this  way 
the  defendants  in  error,  when  they  bought  their 
lionds,  were.  In  legal  ellect,  informed  that  tbey 
were  entering  into  contract  relations  not  only 
with  a  foreign  corporation  created  for  a  public 
purpose,  and  carrying  on  its  business  withiu  a 
forego  jurisdiction,  but  with  the  holdeia  of 
other  Dondsof  the  same  series,  who  were  relying 
equally  with  themselves  for  their  ultimate  secu- 
rity on  a  mortgage  of  property  devoted  lo  a  pub- 
lic use,  situated  entirely  within  the  territory  of 
ft  foreign  government. 

A  corporation  "must  dwell  in  the  place  of  its 
creation,  and  cannot  migrate  to  another  sov- 
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crelgnty,"  San*  v.  BarU,  18  Pet.,  588,  though  It 
may  do  business  in  all  places  where  its  charter 
allows  and  the  local  laws  do  not  forbid.  JC.  B. 
0>- V.  K»nte,l(MU.  8.,ia[XXVI.,S40].  But 
wherever  it  goes  for  business  It  carries  Its  char- 
ter, as  that  Is  the  law  of  its  extsteuce,  J^  v 
fluIwfo(,10^U.8.,^2«rXXVI.,838];8ndlhecha^ 
ter  is  the  same  abroad  that  Itlsatbome.  What- 
ever disabilities  are  placed  upon  the  corporation 
at  home  It  retaina  abroad,  and  wlutever  legis- 
lative control  it  is  subjected  to  at  home  must  be 
recognized  and  submitted  (o  by  those  wtio  deal 
with  it  elsewhere.  A  corporation  of  one  country 
may  be  excluded  from  business  In  anotbcr 
countty,  Paul  v.  Virginia.  8  Wall.,  158  [75  U. 
8.,  XIX..  »57],  but.  &  admitted,  It  must.  In  the 
absence  of  le^latloD  equivalent  to  making  it  a 
corporation  of  the  latter  country,  betaken,l>oth 
by  the  government  and  those  who  deal  with  it, 
as  a  creature  of  the  law  of  tts  own  country,  and 
subject  lo  all  the  legislative  control  and  direc- 
tion that  may  be  properly  exercised  over  it  at 
the  place  of  its  creaUon.  Such  being  the  law, 
it  follows  that  every  person  who  deals  with  a 
foreign  corporation  Impliedly  subjects  himself 
to  such  laws  of  the  foreign  government,  affect- 
Ing  powers  and  obligations  of  the  corporation 
with  which  he  vnluntarilv  contracts,  as  the 
known  and  eatabllslied  policy  of  that  povern- 
ment  authorizes.  To  allintenCs  and  purposes, 
be  submits  his  contract  with  the  corporation  to 
such  a  policv  of  the  foreign  govemrocnt,  and  . 
whatever  isoone  by  that  government  In  further-  ^ 
ancc  of  that  policy,  wb^b  binds  thow  in  like 
situation  with  himself,  who  are  subjects  of  the 

gvemment,  in  respect  to  the  operation  and  ef- 
;t  of  theircontractswith  the  corporation, will 
necessarily  bind  him.  He  is  conclusively  pre- 
sumed to  tiave  contracted  with  a  view  to  such 
laws  of  that  government,  because  the  corpora- 
tion must  of  necessity  be  controlled  by  them, 
and  It  has  no  power  to  contract  with  a  view  to 
any  other  laws  with  which  tbey  are  not  in  en- 
lire  harmony.  It  follows,  therefore,  that  any- 
thing done  at  the  legal  home  of  Uie  corporation. 


nndcr  the  authority  of  such  laws,  which  dis- 
cbarges it  frc 
everywhere. 


charges  it  from  liability  there,  dlschai^ea  it 


Mo  better  Illustration  of  the  propriety  of  this 
rale  can  be  found  than  In  the  racts  of  the  ptes- 
ent  esse.  This  Corporation  was  created  in  Can- 
ada to  build  and  work  a  railway  in  that  Domin- 
ion, Its  principal  business  was  to  be  done  la 
Canada,  and  the  bulk  of  its  corporate  property 
was  permanentiy  fixed  there.  All  Its  powera  to 
Mntract  were  derived  from  the  Canadian  Oov- 
emment,and  all  the  con  tracts  itcould  make  wera 
such  as  related  directly  or  Indirectly  lo  its  busi- 
ness in  Canada.  Tliat  business  affected  the  pub- 
lic interests,  and  the  keeping  of  tbe  railway 
open  for  traffic  was  iit  tbe  utmost  importance 
to  tbe  people  of  the  Dominion.  Tbe  Corpora- 
tion bad  become  financially  embarrassed,  and 
and  had  been  for  a  long  time  unable  to 
meet  its  engagements  in  the  otdinary  way  na 
ihey  maturei.  There  was  an  urgent  necessity 
that  something  be  done  for  the  settlement  of  its 
affairs.  In  this  the  public,  tbe  creditorsand  tbe 
shareholders  were  all  interested.  A  large  dm- 
jority  of  the  creditors  and  shBrelioldcrs  hnd 
agreed  on  a  plan  of  adjustmoot  which  would 
enable  the  Company  to  go  on  with  its  budncsa, 
and  thus  accommodate  the  pul)lic,aud  to  prfxeci 
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the  crediton  to  the  full  exlent  of  the  available 
vulue  oi  iu  coiponte  property.  The  Domioioa 
Parliament  had  the  legislative  power  lo  legalize 
tbeplanof  adjiutmeot  aaithadbeea  weedon 
by  Qie  majority  of  those  interested,  and  to  hind 
the  resldeDt  mtnority  ciedilors  t^  il»  terms. 
ThlspoweTwasknowaaiidrecogDlzedUirough- 
loWJ  out  the  Pomlnfon  when  the  Corporatfon  waa 
cnnied,  and  when  all  Its  bonda  were  ezecnted 
and  put  on  the  market  and  sold.  It  is  in  K- 
cordaDCe  with  and  rart  of  the  policy  of  the  En- 
glish andCanadiaiiGovemmenisin  dealing  with 
emfaamssed  and  insolvent  railway  companies 
■nd  in  providing  for  their  reorganization  In  the 
interert  of  ell  conccnwd.  It  takes  the  place  In 
E^xland  aad  Canada  of  foreclosure  sales  In  the 
United  States,  which  in  general  accomplish  sub- 
stantJally  the  some  result,  with  mora  expense 
and  greater  delay,  for  it  rarely  happens  in  the 
United  States  thai  foreclosures  of  railway  mort- 


other  parties  in  Interest  are  carried  into  effect  and 
«  reorganization  of  the  affairs  of  Uie  corporation 
under  a  new  name  Itrought  about.  It  Is  m  entire 
harmony  with  the  spirit  of  bankrupt  laws,  the 
binding  force  of  which  upon  those  who  are  sub- 
ject to  the  Jurisdiction,  is  recosniteil  by  all  civil- 
ized nations.  It  is  not  in  conflict  wiUi  the  Con- 
stilulion  of  the  United  Stales,  which,  although 
prohibiting  Sutes  from  passing  laws  impairing 
the  obligauon  of  contracts,  allows  Congress  '  'to 
establish    •   •   *  uoifOTm  laws  on  the  subject 


elsewhere,"  at  a  rate  of  inlereat  not  exceeding 
dght  per  cent  per  annum,  such  sums  of  monejr 
as  might  be  necessary  to  complete,  maintain  or 
work  Its  railway;  to  Issue  bonds  therefor,  pay- 
able  either  in  currency  or  in  slerilng,  at  such 

5 lace, within  Canada  "or  without,"  as  might  tM 
eemedadvisable;  to  sell  the  same  at  such  prices 
or  discount  as  might  be  deemed  expedient  or 
neceesaiTi  and  to  hypothecate,  mortgage  or 

pledge  the  lands,  tolls,  revanues  and  other 

of  the  Company  for  the  payment  o 


of  bankruptcy  throughout  the  United  States." 
""kfiS  all  parties  in  intetest,  wherever  they  re- 
ft, can  be  bound  by  tiie  amagement  wnich 


Boucbt  to  have  legalized,  the  scheme  may 

(all.  All  botne  creditors  con  be  bound.  What 
is  needed  is  to  bind  those  who  are  abroad.  Un- 
der Uiese  circumstances  the  true  spirit  of  Inter- 


nized  in  other  countries.  The  fact  that  the 
bonda  made  in  Canada  were  p^able  in  New 
York  is  unimportant,  except  IndetenntniDgby 
what  law  the  parties  intended  their  contract 
should  be  governed,  and  every  dtixen  of  a 
country,  other  than  that  in  which  the  corpora- 
lion  is  located,  may  protect  himself  against  all 
'-"ijust  legislation  of  the  foreign  government  1^ 

Fiiaing  to  deal  with  its  corporations. 

On  tiie  whole  we  ore  satistled  that  the  scheme 
of  arrongsment  bound  the  defendants  In  error, 
and  that  these  actions  cannot  be  maintained. 
The  same  result  was  reached  by  the  Court  of 
Queen's  Bench  In  the  Province  of  Ontario  when 
riE^Ai  passing  on  a  similar  statute  In  Jonet  v.  T/ie 
'■'■""^  CiiTuufa  Cenlrat  R.  W.  Co.,  tupra. 

T/uJvdementt  are  rmtrted  and  tht  emittt  n- 
manded,  mth  initractitm*  to  enter  judgment  on 
Ihe/aetM/ound  infawr  of  OteSaUta^  Oon^anf 
in  each  of  the  ta*e». 

Mr.  Juttitt  Field,  not  being  present  at  the 
arruinent  of  this  case,  took  no  part  in  the  de- 


James  a.  UoKenner,  CleA,  Bup.  Oomt,  U.  8. 

Mr.  JtuUee  H»rl*a,  dissenting; 

The  Canada  Soutliem  Hallway  Company  is  a 
Corporation  created  and  organized  under  the 
laws  of  the  Dominion  of  Canada.  It  wasgiven, 
by  Its  charter,  power  to  borrow  In  Cana£  "  or 


pledge  the  lands,  tolls,  revenues  and  other  prop- 

fof  the  Company  for  the  payment  of  the 
sums  and  tbe  interest  thereon. 


In  parsuonceof  the  auUioritj  thus  conferred, 
the  Company,  In  1871,  Issued  its  bonds  in  the 
customary  fonn  of  nwotiable  securities,  and 
made  them  p^ablc  tn  the  year  19M,  at  the  of- 
fice of  tbe  Union  Tnist  Company  in  the  City  of 
New  ToA,  with  interest  at  tbe  imte  of  seven 
per  cent  per  annum,  contwns  being  given  for 
such  inlereat  These  bonds,  with  their  Interest, 
were  secured  by  a  deed  of  trust  to  Wm.  h. 
Scott  and  Eenyon  Cox,  ciUzena  of  the  United 
States,  conveying  to  them  and  their  successors  in 
the  trust,  the  railway  of  the  Company,  iu  lands, 
tolls,  revenues,  present  and  future,  [ooperty,  ef- 


benefits  arising  therefrom,  should  pass  by  d»- 

In  1873  the  Company  issued  certain  bonds,  of 
the  denomination  of  $105  each,  for  the  purpose 
of  funding  un^id  coupons.  They  were  made 
payable,  principal  and  interest  In  gold,  at  the 
Office  of  the  Uolon  Trust  Company  in  the  City 
of  New  Yoi^.  In  order  to  eSect  this  arrange- 
ment for  funding,  the  latter  company  was  mule 
a  trustee  to  deliver  the  bonda  of  |105  each  to  . 

the  partlea  surrendering  the  unpaid  coupons.  LB*'J 
Of  some  of  tbeee  bonds  defendants  In  em», 
who  arecitiMns  of  New  York,  became  the  hold- 
ers. Thev  were  delivered  lo  them  at  the  City 
of  New  York.  Upon  their  non-payment  at  ma- 
turity, the  present  suits  at  law  were  tmught  in 
one  of  the  courts  of  that  State,  and  judgment 
asked  for  the  amount  of  the  bonds.  The  Rail- 
way Company  appeared,  and  upon  its  petition 
the  suite  were  removed  into  the  Clrcnit  Court 
of  the  United  Sutea  for  the  Southern  District 
of  New  York.  In  the  latter  court  an  answer 
was  tiled,  to  which  the  platntiiT  demurred. 
The  demurrer  bdngsusiained  and  theCompany 
declining  to  answer  further.  Judgment  was  ren- 
dered for  the  amount  due  on  the  bonds  In  suit. 

What  is  the  defense  which  my  brethren  have 
declanid  to  be  sufficient  to  deprive  tbe  phdot- 
Iflsofthelrricht  to  judgment!  ThattheCom' 
pany  had  pdd  the  bonds  in  suit,  in  whole  or  in 
partT  No.  That  by  tbe  terms  of  the  contract. 
It  was  discharged  from  liability  to  pay  them? 
By  no  means.  Its  defense  is  placed  whi^ 
upon  an  Act  of  the  Parliament  of  Canada  ran- 
fying  a  certain  •cbeme  or  arrangement,  which 
is  inconsisteut  with  the  contract  between  the 
parties,  and  to  which  a  large  minority  of  tiu 
bondholders  and  stockhoUers  have  never  given 
th^  assent.  That  scheme  provided  (or  the  ear 
render  of  the  old  bonds,  bearing  seven  per  cent 
interest,  and  tbe  sulMtitntion  of  other  bonds, 
maturing  at  a  later  date,  and  bearing  a  lees  rale 
"'  ■itereat— three  per  cent  (or  the  first  three 


g  guarantied  by  the  New 
er  Railroad  Cmnpany. 

D,g,tza:Jb.GOOlj^(C 
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To  tUi  idieDM  the  drcnit  court  floda  ■■  a 
bet  Out  Um  pUlntUb  oeTer  anented.  They 
Kood,  m  Onm  had  k  rl^t  to  dn,  upon  tlwir  ood- 
tnct  wltb  tne  Compaov.  Bat  tbe  Parlluaent 
«f  CanidA  declarM  Oui  tUi  Kheme  "  Aatl  be 
dHDMf  to  have  been  Meenled  to  I7  ott  tbe  bold- 
m  of  tbe  original  flnt  mortgage  booda  of  the 
Compuif ,"  ud  tbat  thb  amngement  "  AaU 
be  bindinff  upon  off  the  holders  of  the  flnt  end 
Mcood  mortgage  bonds  and  coupona  and  botidi 
for  Interest  thereon  respectively,  And  upon  all 
the  shaieboldera  of  the  Company." 
[S4S]  ThU  defenae,  asserting  the  power  of  a  for- 
eign goremment,  by  Its  legbbdiiHi,  to  destroy 
tbe  contract  righto  of  dtiieos  of  the  United 
States,  waa  wdl  cbaiactolzed,  ai  it  seems  to 
me,  t^  the  learned  Clicuit  Judge  who  tried  thia 
caae,  aa  a  most  eztraordinary  one  to  be  made  In 
a  country  where  the  obllgaUon  of  contncto 
agalint  impidrment  by  l^laUtlTe  enactment,  aa 
well  aa  the  ri^ta  id  persona  and  pnqwrty,  are 
carefully  gnuded  by  omstlttttlon^  pronstons. 
In  this  country,  no  Blate  can  pass  any  lair  im- 
pairing the  oblwBtion  of  contracts;  tbe  Consti- 
tutioa  of  the  United  Statce  forbids  such  legla- 
latlon.  And  tbe  piindple  la  founded  in  Jua- 
Hce,  independently  of  this  conatitutiond  — 

Tision.    the  Statute  of  Canada  here  relie 

dlar^aida  this  ptinclple,  and  openly  and  in 
termi  impairs  the  obligation  of  the  contract 
which  each  boldv<rf  these  bonds  baa  with  this 
tordgn  Railway  Company.  It  assumes,  with- 
out a  hearing  and  wJtnont  the  consent  of  thoee 
who  bold  Its  bonds,  to  disdiarge  the  Bailw^ 
Company  from  all  llabill^  thereon.  If  any 
Btate  in  this  Union  ahould  assume  to  pass  a  law 
with  reference  to  a  rail  w^  corporation  ahe  had 
created,  requiring  the  boklefs  of  Ita  bonda,  for 
whldi  they  had  paid  value,  to  aurrender  UMm 
and  take  in  their  place  others  of  lees  value,  and 
payable  at  a  different  time,  our  courts,  federal 
and  atate,  would  be  constrained,  by  thdr  obli- 
gation to  au^Mrt  the  Conatitution  of  tbe  Unit- 
ed States,  to  declare  encb  l^:I>i)atIon  to  be  in 
conflict  with  that  instrument.  More  than  that, 
a  citizen  of  Canada,  la  even  a  railway  corpo- 
ration of  that  Dominion,  could  have  the  brae- 
flt,  in  OUT  coutte,  of  the  constitutional  inhibi- 
tion upon  state  laws  impairing  the  obligation  of 


In  the  Sinking  FHmd  Ctust,  99  U.  8.,  118, 719, 
TXS.Y.,  sot],  we  sald'that  while  the  United 
Slates  are  not  Included  within  the  constitution- 
al prohlbiti<m  which  prevenla  Slates  from  pass- 
ing laws  impairing  tbe  obligation  of  contracts, 
St  "Equally  with  the  Stales  they  are  prohibited 
>m  depri'ring  persons  or  corporaUons  of  prop- 
erty without  due  process  of  law.  They  can- 
not Iqiislate  back  to  tbemaelvea,  without  mak- 
ing compensation,  tbe  landa  they  have  given 
this  corporation  to  aid  In  the  construction  of 
tfe  railroad.  Ndtber  can  they  by  legislatiDn 
compel  the  corporation  to  dlscham  iU  oblica- 
tiona  in  respect  to  tbe  eubddy  bonds  othennse 
[64S]  than  acccming  to  the  laws  of  the  contract  al- 
ready made  in  that  connection.  Tbe  United 
States  are  as  much  bound  by  their  contracts  ae 
are  individuals.  If  they  repudiate  their  obli- 
gations, it  ia  as  much  repudiation,  with  all  tbe 
vrrong  and  nproach  that  term  Implies,  as  it 
would  be  if  the  repudiaior  had  been  a  State,  or 
a  municipality,  or  a  dtiaen.  No  change  can 
be  made  In  tbe  title  cieated  by  tbe  grant  at  the 

lose 


lands,  or  in  the  contract  for  the  snbUdy  bonds, 
without  the  consent  of  tbe  ccHporation." 

But  the  laws  of  Canada,  by  the  Judgment 
now  rendered,  are  given  effect  hen,  to  the  in- 
'  uy  of  our  own  dt&ens,  notwithstanding  thoee 
iws  arbitrarily  deprive  them  of  their  contract 
rlghta.  This  Hailroad  Company,  under  ezpreaa 
authority  oonfened  by  Its  charter,  executed 
btmda  payable,  as  we  have  aeen.  In  New  Torfe, 
and  aecured  than  by  mortgue  executed  to  dt- 
Izens  of  the  United  States.  It  sent  them  to  this 
country  for  sale  and  our  people  invested  their 
money  In  them.  Intnncned  behind  tbe  arW- 
liary  edict  of  a  f  ordgn  government,  it  now  says 
to  American  bolden  ot  ha  bond^  that  it  wiU 
lib  its  contract;  tbat  if  they  do 
thoee  securitlea  and  lake  othen 
of  less  value,  they  shall  not  reodve  anything. 
It  Is  claimed  by  my  brethren  that  the  Canaab 
Btatnie  provtdea  a  sdieme  which.  In  ita  practi- 
cal eSet^  resembles  a  comporftbm  in  bankrupt- 
cy. Itaeemetometbatthereanseveralanswen 
to  this  sunestion:  1.  It  does  not  porport  to  be 
a  scheme  3' bankruptcy  In  Uie  sense  of  Uie  word 
bankruptcy  aa  need  dtber  in  Enriand  or  Amer- 
ica, a.  It  is  unlike  a  componHon  hi  bank- 
ruplG}-  In  this :  that  whereas  a  composition  Is 
had  except  upon  notice,  eo  thatcrediti»« 


not  be  made,  here,  no  such  0.^ 

given  to  the  holdere  of  this  Company's  I , 

m  any  court  or  other  tribunal,  to  show  thattha 
arrangement  which  the  Canadian  Parliament 
sanctioned  ou^  not,  in  Juetice,  to  be  made  ; 
but  tbe  arrangement  waa,  by  legislative  enact- 
ment, made  absolutely  binding  upcm  every 
bondholder  and  stockholder,  even  thoee  who  are 
dtizeoa  of  other  countriee. 

It  is  s^  that  the  Canadian  scheme  ia  practi- 
cally nothing  mon  than  mlriit  be  accomplished  ifUAi 
Id  forecloeote  proceedloga  instituted  in  one  of  ^****' 
own  courts  I7  or  at  the  instance  ct  the  aa- 

..    ing  bondholder"      "~ '"  '*"'  "" 

bondholders  and  at 

court  in  such  proceedloga;  and,  when,  upon  tbo 
Judicial  sale  of  a  railway  and  ito  appurtenancea, 
they  fall  to  reallxe  the  full  amount  of  their 
claims,  they  are  not  deprived  of  tbdr  pnqierty 


the  English  I^rilame&t  which  authorizea  such 
arrangementa  to  be  effected  throng  couita  ot 
chancery.  But,  in  such  proceedings,  all  inter- 
ested baire  their  day  in  court,  wftii  cmortunlty 
to  show  that  the  proposed  scheme  should  not 
receive  Judicial  sanction. 

In  my^  judzmeut,  the  discharge  In  Canada,  by 
statute,  01  tUa  foreign  Railway  Company  from 
all  obligation  to  pay  these  bonds  aocorwiw  to 
their  terms— whatever  may  be  the  binding  lorce 
of  such  k^lalation  upon  perecma  resident  m  thu 
country,  or  upon  those  who  may  assert  tbelr 
righto  under  tbe  original  contract  in  Ibecourta 
M  Canada— can  iiave  no  extratenitorial  ef- 
fect ;  certainly  none  as  to  perscnu  who  reaide 
in  a  different  State  or  country,  where  tbe  000- 
tract  is  to  be  performed,  and  in  the  oouita  ot 
which  it  becomes  tbe  subject  ot  litigation. 

Id  Baldttin  v.  BaU,  1  Waa,  »S8  [88  U.  S.. 
ZVU.,  5811,  n  '"OB  held  that  a  discharge  ob- 
tained under  the  inMlveDt  law  of  one  State  ot 
the  Union  is  not  a  bar  to  an  action  on  a  not* 


ib.GoO^^I 
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a  State  provld«  that  the  disclurge  of  an  IdioIt* 
ent  debtor  nnder  ber  own  km  was  a  diacharge 
of  ill  Ub  contractB.  btto  of  tfaoae  made  in  a 
foreiK»  conntiT,  mch  a  diacbam,  alLlMniri) 
biDdinK  tnmn  tne  conrta  of  that  State,  wookl 
or  mirat  be  tatm  nolUUet  la  other  oonntriM. 


natioiialbaiikniptMMute,«;a:  "Tbodbcbarge 
under  a  state  law  la  no  bar  to  a  salt  on  a  con- 
tract exbtlng  when  the  law  waa  pMted,  dot  to 
an  action  by  a  dttceo  ti  another  State  in  the 
conrta  of  um  United  State^  or  of  any  other 
Stete  than  that  where  the  lUscbaive  wm  ob- 
rBASiteioed.  ThedlKhargenDderaatatefawwUlnot 
'^^  dtacharn  «  debt  doe  to  a  dtlten  of  anotha 
State  who  doea  not  make  Umadf  a  p«i^  te  a 
proceeding  onder  the  law.  It  wtD  only  operate 
upon  oontractt  made  witUo  the  State  between 
ita  own  dtlzena  or  aaitmrn,  subject  te  state  pow- 
er. Um  doctrine  of  the  Supreme  Court  M  the 
United  Stetet  in  Qptm  v.  Satindm  [IS  Wheat, 
218]  ta,  that  a  discharge  under  the  bankrupt 
law  of  one  conntry  doea  not  affect  conttacte 
made  or  to  be  executed  in  another."  2  Kent, 
pp.  f"  - 


«nt  law  of  one  of  Uw  United  States  doea  not 
affect  ttiecontiact  rights  of  dtizent  lA  another 
8l*U,  bow  much  stronger  is  the  ease  where,  b; 
the  tenna  of  tbe  contract,  it  la  to  bepoformed 
in  a  state  or  country  other  than  that  in  wlilch 
tite  diediarge  is  granted.  Ht  brethren  suggest. 
If  I  donotmisapprebeiMl  tbeir  opinion,  tbatUke 
p*rtiee  here  suing  must  be  understood  U  have 
purcluued  tliew  bonda  with  referenco  te  the 
power  which  theCanadboOovemment  baa  over 
corporadoaa  of  Ita  own  creation.  But  Ibis  Tiew, 
It  aeoma  (o  nw.oTerlooka  tin  principle,  founded, 
eaya  Stoiy,  lo  natural  Justice— and  applicable 
here  eren  if  tlie  bonds  in  suit  had  been  pur- 
«haaed  and  deliTered  in  Canada— that  "Where 
the  contract  la,  dther  expreaaly  or  tadtlj,  to  be 
performed  in  another  place  than  where  mad- 
the  rule  la,  in  confoimlty  with  tbe  presum* 
Intention  of  the  parHaa.  that  ttie  contract,  aa 
lo  its  validitr,  nMnre,  obligation  and  Interpre- 
tation, is  te  be  governed  by  the  law  of  the 
placeof  performanoe."  Btory,  Conflict  of  lAm, 
sec.B80;  JndramT.  jW,18Pet,«B;  OBok 
T.  jro/iitt,5How.,8OT.  Why  should  It  not  be 
presumed  that  the  partiea  te  theee  contracta 
made  them  with  referenceas  well  to  that  prin- 
dpte  as  to  another  principle,  which  is  thus  forc- 
ibly ateted  by  Kent :  "The  laws  of  other  gov- 
emmenta  have  no  force  beyond  their  territorial 
limlta ;  and  tf  permitted  to  operate  in  other 
Slates,  it  is  upMi  a  prlnriple  of  comity,  and 
only  when  neither  the  State  nor  Ita  cltltens 
wouU  suflerany  Inconvenience  from  the  appli- 
cation of  the  fraeign  law."  9  Kent,  4M.  ^ry 
^1. g  doctrine  in  the  foUowing 


togt 
contract  to  made,  there  are  (aa  we  hare  . .  , 
•ome  neceaaaiy  limitaUons  and  exceptions  In- 
grafted npon  the  general  doctrine  which  every 
coantiy  will  enforce,  whenever  those  lawa  are 
1MU.S. 


manUeatly  obJosI,  or  are  Intarioua  to  tbe  fUr 
rldiia  of  lU  own  dtizens.  It  has  been  said  by 
aleained  Judge  with  great  force:  'AstheUwa 
of  foreign  oonntrieaare  not  admitted  tavreprio 
e^vra,  but  merely  MenaOate,  tbe  Judicial  pow- 
er will  exercise  a  discretion  with  respect  tetbe 
laws,  wbldi  tliev  may  be  called  upon  to  aancv 
don ;  for  Bhoulo  tb«ry  be  manifestly  unjust,  or 
calculated  te  Injure  Ibdr  own  cftisens,  tbey 
oog^tte  be  rejected.  ThiiL  if  any  State  should 
enact  that  lUdtUensdionla  be diai^arged  horn 
all  dobta  due  te  creditors  living  without  the 
State,  andi  a  provisioo  would  be  ao  contrary  to 
the  common  prindplea  of  Justice  that  the  moat 
liberal  si^t  of  comity  wmild  not  require  ita 
adopUotilnanTothCTStaU.'"  InBnrge'aCom- 
mentarlea  on  Colonial  and  Foidgn  Laws,  VoL 
1,  p.  S,  the  author  aaya:  "It  la  eatabliahed  aa 
a  Mindple  of  Intematiotial  Jnilsprudence  that 
eliect  should  be  given  to  tbe  laws  of  another 
State  whenever  &e  rlghu  of  a  litigant  before 
ita  trfbonab  are  derived  from,  or  are  dependmt 
on,  those  laws,  and  irtien  audi  lecosDitkn  ia 
not  mJndidal  to  Ita  own  intereetaor  theildiU 
of  Ita  own  sobjecta."  Tbe  aante  view  Is  thus 
expressed  by  another  American  autbor:  "It 

£M  State)  must  consult  sound  momls  and  the 
teresU  and  pnbBc  poUcy  of  lU  own  people, 
and  if  to  enforce  tbe  laws  of  another  State  or 


aid  to  their  esecudoo."    1  Daniel,  Ncg.  Inst., 


In  BmM  v.  AuAoma,  1  Bast,  6  ll.thequea- 
tloo  was  whether  a  discharge  of  an  Engllah 
contract  under  an  inaolveot  Act  of  the  Stete  of 
Maryland,  wbwe  the  debtor  redded,  was  a  bar 
to  a  suit  upon  that  contract  In  the  courta  of  En- 
gland. Tne  point  waa  there  made  that  tbe  dis- 
cbarge under  the  laws  of  Maryland  waa  analo- 
gous and  equivalent  to  a  certiflcate  of  bank- 
ruptcy  in  ^gland;  and  having  been  issued  by  [64T] 
a  competent  Jurisdiction  in  the  case  of  subjecta 
ot  Maryland  tealdiog  there  at  the  time,  thoogl) 
it  bad  not  the  binding  forae  of  law  in  Endnnd, 
yet  the  conrta  tliero  aoould  eive  effect  toll  "I>y 
adopUouaodtliecoarteayot  DMhma."  But  to 
that  argument  tbe  court,  speaking  by  £pnf  Ken- 
TOD,  a^:  "  This  is  the  case  of  a  contnct  law- 
fully made  by  a  subject  in  lUa  country,  which 
be  reaorta  te  a  court  at  Justice  te  enforce;  and 
the  only  answer  is  that  a  law  has  been  made  In 
a  foreign  country  to  dlacfaargelheaedefeodaoU 
from  thdr  dcbta  on  coodltlon  of  their  tiaving 
rdinquiahed  all  their  moperty  te  their  crodit- 
Ofs."  "  But  how,"  add  he,  "la  tbatananawer 
toasubjectof  this  country,  suing  on  a  lawful 
contract  made  hereT  How  can  it  be  pretended 
he  is  bound  bv  a  condition  to  wbichbe  basgiv 
en  no  assent  dttier  express  or  fanplledf  "In 
America,"  adds  Story,  referring  to  that  caae, 
"the  Bsme  doctrine  has  obtained  tbe  fullest  sano- 
thm."  StOTy,  Conflict  of  Laws.  sec.  842.  So, 
also,  in  BarOtf  T.a>dffa,  1  Best  A  Smith,  S75, 
where  tbe  defendant  Meaded,  in  a  court  of  En- 
^and,  an  insolvent  duduuve  nnder  the  laws  of 
Victoria,aBridah Colony.  Tbecourtaald:  "No 
case  has  been  dted  to  show  that  a  discharge 
nnder  theinsolvent  lawa  of  Victoria  Is  an  an- 
swer to  an  action  here,  brought  by  an  Engllab 
subject  on  a  bill  of  exdunge  drawn  and  pay- 
able in  England.  •  •  ■  It  ia  true  that  tba 
Colony  of  Victoria  U  not  a  foreign  country  In 
IMt 


ib.Gootj^lc 
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«D0  isBK  of  the  vord,  yet  ita  lawi  ue  tbelawa 
ol  that  eoloDj  only.  •  *  •  Itmf^tuwell 
be  mid  that  tbe  laws  of  tbe  SUte  of  HarrUiul 
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gland,  altliough  it  appeared  that  the  English 
creditor  had  appeared  in  the  Scottish  proceed- 
Ingi  for  the  purpoee  only  of  oppoaing  the  dls- 
cliarge. 

The  cue,  then  before  ua  is  one  in  which  . 
foreign  Railway  Corporatloa  pleads  in  diacbarge 


of  its  liabltl^  to  paV  ita  neKotlable  aecuiltieH, 

,n  held  by  citizens  of  the  United  Stales,  and  which 

wen  deliTered  and  are  payable  in  tbia  country, 


BOt  that  it  bad  paid  sach  securities;  not  that 
there  had  been  a  composition  In  bankruptcy  em- 
bracing these  claims;  not  that  any  court  bad 
given  Its  sanction  to  the  schsne  in  question;  but 
Uiat  a  statute  of  a  foreign  country,  without  tbe 
fxtosent  of  thoae  who  did  not  approve  such 
scheme  and  without  gfting  an  oppt^uaity  be- 
fore any  authoriied  tribunal  to  show  that  such 
Btdieme  ought  not  to  be  ratified,  bad  abeolved  it 
from  liability  to  meet  its  contract  engagei 
This  defense  niy  brethren  feel  obliged, 
groundsofiotematloQalcomlty.to  sustain.  Thus 
an  American  court  dcniee  to  American  holders 
of  foreign  railway  securities  wliat  an  Englisb 
court  would  not  deny  to  English  holders  of 
American  railway  securities.  An  Englishcourt 
would  not  penmt  the  rights  of  Englishmen, 
erowing  out  of  a  contract  between  them  and  a 
foreign  corporation,  which  is  to  be  performed 
in  England,  to  be  injuriously  affected  by  for- 
eign laws  In  violation  of  the  terms  of  that  cou- 
tnicL  I  fully  concur  in  what  the  Circuit  Judge 
said:  "If  any  of  our  own  States  had  passedsuch 
an  Act  BS  the  noe  underconMdeiation,  it  would 
have  been  the  dnty  of  the  courts  of  that  Stale 
to  treat  it  as  an  unlawfulexerdseof  power;  and 
certainly  It  cannot  be  expected  that  this  court 
will  tolerate  legislation  by  a  foreign  State  which 
It  would  not  aanctionif  passed  here,  and  which, 
if  allowed  to  operate,  would  seriously  prejudice 
tbe  rights  of  a  citizen  of  this  State.  Comitv  can 
a«k  DO  recognition  of  such  unjust  foreign  legis- 
laUon,  and  the  case  falls  under  the  qualifica- 
tions of  a  general  rule,  which  prescnbes  that 
when  the  loreign  law  is  repiignant  to  the  fun- 
damental principle  of  the  lit  fori,  it  will  be  ig- 

drcumatance  that  the  l^islalion  of  Canada 
latea  to  tbe  contracts  of  a  quoMi  public  corpora- 
atlon  and  not  to  contracts  wholly  between  In- 
dividuals. For,  In  detenniningwbetherastat- 
ute  impoln  the  obligation  of  a  contract,  within 
the  meaning  of  our  Constitution,  it  must  be  con- 
ceded tbat  tbatinstniment  protects  such  obliga- 
tion a^inst  legislative  impairment  as  well  in 
II  Gases  of  contracts  with  railway  corporations  as 
of  contracts  tietween  IndivldualB.  Itisaqually 
clear  tbat  debts  held  against  such  corporations 
are  property  of  which  tbe  citizen  in^  not  be 
deprived  without  due  process  of  law.  We  said 
llliVtl£Aardv.jVOT-ton['iRfe,l(H),that  "A  vested 
right  of  action  is  property  In  the  same  sense  in 
which  tangible  uiings  are  properly,  and  !* 
equally  protected  agamst  arliitrary  interference. 
S028 


Whether  It  apilDga  from  contract  or  from  Oim 
principles  of  the  common  law,  It  is  not  compe- 
tent for  the  Legislature  to  take  It  away."  Rail- 
way corporations  are,  undoubtedly,  public  io- 
stnunentaliUea  empk^ed  by  government  to  ac- 
complish public  purposes.  But  in  tblscountry 
the  Kgialative  department  may  not,  under  iho 
guise  of  regulating  such  corporatious,  arbitrari- 
ly deprive  creditors  of  tbe  benefit  of  their  claim* 
against  them,  nor  Imp^r  the  obligation  of  con- 
tracts which  Individuals  have  with  them.  This, 
perlkapa,  would  not  bediqnttedweietbisacon- 
teat  between  American  citir.ens,  or  even  citi- 
zens of  Canada,  and  an  American  Railway  Cor- 
poration. 

As  I  do  not  think  that  n  foreign  railway  cor- 
poration is  entitled,  upon  principles  of  interna- 
tional comity,  to  have  tbe  benefit,  in  our  courts 
— to  the  prejudice  of  our  own  people  and  in  vio- 
lation of  their  contract  and  property  rights^-of 
a  toreixn  statute  which  could  not  he  sustnincd 
bad  it  been  enacted  by  Congress  or  by  any  one 
of  tbe  United  Stales,  with  reference  to  the  ne- 
gotiable securities  of  an  Atnerican  railway  cor- 
poration; and  as  I  do  not  agree  Ihat  an  Ameri- 
can court  should  accord  to  a  foreign  railway 
corporation  the  privilege  of  repudiating  iiscoa- 
tract  obligations  to  American  citizens,  when  it 
must  deny  any  such  privilege,  under  like  cir- 
cumstances, to  our  own  roilway  corporatioiu, 
I  dissent  from  the  opinion  and  Judgment  of  the 

True  oopr.   Teat : 

Junes  H.  McKenney,  Clerk,  Sup.  Court,  U.  B. 

Cited— lU  D.  B„  in. 


J.  L.  SULLIVAIT  ET  AU,  Plft.  in  Brr.,     [S60] 
IRON  SILVER  MINING  COMPANY. 
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ttaelr  ieni  effect,  without  ■ 

ulars  that  lead  to  It;  and  n___ , 

Imptled  by  law  need  not  be  eipreoedln  the  plot 
S.  In  an  action  by  the  poientea  ol  aplacer  cia, 
to  reoorer  poaseedon  of  a  vein  or  iwle  within 
boundarl^  an  answeralleglna  that  Uie  vein  or  it 
was  known  to  tbe  paleniaefo or'-"  -'  ••—  •' — 


3ia»r*.  T.  H.  PN.ttaraoB  and  F.  P.  Oappg 
fur  plaintiffs  in  error. 
MoTM.  O.  Q.  Srmtt*  and  Aahler  Pond* 

for  defendant  in  error. 

Mr.  Juttiet  Qrmj  delivered  (be  opinion  of 
tbe  court: 
■Bead  notes  bj  iTr.  Jiullee  Oaa¥. 

l«t  C.8. 


ib.Google 
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Tttla  acti(»  wu  brou^t  bj  Ute  Iron  Silver 


placer  cUm,  dtacrlbed  by  metes  and  bounds  la 
tlw  compUint,  egidnst  Suninm  and  othera,  to 


the  detendanU.  'Tbe  answer  originally  fllM 
waa  demurred  to  and  tbe  demumr  auittined. 
Tbe  defendftnti  tbereupon,  by  le&re  of  tbe 
court,  filed  an  amended  answer,  alleging  that, 
on  tbe  lltb  of  Uarcb,  1879,  the  UnUedSutee 
iKued  to  Wdls  and  Ht^er,  the  craDtms  of  the 
plaintilf ,  for  the  premises  described  in  the  com- 
plaint, and  known  at  No.  381,  upon  the  appli- 
cation for  and  entiy  of  the  premlaei  as  the 
Wells  and  Hoyer  placer  claim,  a  placer  pateot, 
or  patent  of  and  for  apUceritaniug claim,  con- 
taining Ibe  following  letttictioiu  and  excep- 
tions: 
I  "  First  That  the  grant  bereby  made  la  re- 
stricted in  its  eKterior  limits  to  tbe  boundaries 
of  tbe  said  lot  No.  281  aa  bereiabefore  de- 
scribed, and  to  any  veins  or  lodes  of  qoarts. 


its,  which  may  hereafter  be  discovered  wiibin 
said  limits,  and  situate  and  not  claimed  or 
known  to  exist  at  tbe  data  hereof. 

Second.    That  should  any  vein  or  lode  of 

auartz,  or  other  rock  in  place,  bearing  gold, 
Iver.  dnnabar,  lead,  tin,  ct^iper  or  other  val- 
ualile  deposits,  be  claimed  or  known  to  exist 
within  tbe  above  described  premises  at  the  dale 
hereof,  the  aame  to  ezprees»  excepted  and  ex- 
cluded frcHn  these  presents. 

The  amended  answer  also  alleged  "  That,  at 
the  time  of  tbe  hMsUon  of  said  placer  claim, 
and  the  survey  thereof,  and  at  the  lime  of  the 
applictUlon  for  said  patent,  and  at  the  time  of 
the  entrv  of  said  laud  thereunder,  and  at  tbe 
time  and  date  of  tbe  Issuing  and  granting  of 
nid  patent,  s  lode,  vein  or  deposit  of  mineral 
ore  in  rock  in  place,  cariyinK  carboQatee  of  lead 
and  silver,  ana  of  great  value,  was  known  to 
exist,  and  was  claimed  to  exist,  within  the 
boundaries  and  underneath  the  surface  of  said 
Wells  and  Hoyer  placer  ckim  No.  S81;  and 
tbnt  tbe  fact  that  ssld  vein  was  claimed  to  ex- 
ist, and  did  exist  as  aforesaid  within  said  prem- 
iseik  was  known  to  tbe  patentee*  of  niA  claim 
at  all  the  times  hereinbefore  mentlonedi "  and 
"that  the  said  application  for  said  patent  by 
said  pateoteet  and  graatora  of  wii  pMntiS  did 
not  include  any  application  whatever  for  a  pa- 
tent of  or  to  sud  lode  or  vein  within  its  bound- 
ariea  aforesaid.  Wherefore  tliew  defendants 
aver  that  tlie  said  fdlure  to  Include  said  vein 
or  lode  In  ssld  appUcallon  amounted  to  a  con- 
clusive declaistion  by  said  patentees  that  tbey 
made  no  claim  whatever  to  said  lode  or  vdn  or 
•ny  part  thereof,  and  that  the  same  was  ei- 
presdy  excepted  and  excluded  from,  and  did 
not  past  with  tba  grant  of  taid  premises  In  and 
by  said  patent  tor  s^  premises." 

Tbe  amended  answer  further  aileged  that  on 
tbe  first  of  Januarr,  1883,  the  defendants,  then 
and  now  being  citizens  of  the  Onlted  Statea, 
went  upon  the  premlsea  last  described  in  the 
complaint,  and  sunbashaft thereon,  which ua- 
89S]  covwed  and  exposed  aald  lode,  vein  or  deposit; 
and  tbereupon  proceeded  to  and  did  locate  the 

imii.g. 


I  as  a  lode  claim,  by  eiectlog  a  itotlce  con- 
taining  tlM  name  of  tbe  lode,  the  date  of  the  lo- 
cation, and  tbeir  own  names  as  localora,  and 
marked  tbe  surboe  boundariea  br  posts;  and 
afterwards  caused  to  be  filed  a  locaUon  certifi- 
cate Mmtaining  tbe  name  of  tbe  lode.tbe  names 
of  tbetocalors.lfaedateof  Ibelocatlon.theflum- 
ber  of  feet  in  length  claimed  on  each  nde  of  llie 
center  of  the  discovery  stutft,  and  the  general 
conrae  and  direction  of  said  claim  at  near  as 
might  be.  "Wherefore  tbe  defendants  claim 
the  right  to  occuOT  and  poaseat  the  said  prem- 
laei in  full  accordance  with,  and  by  virtue  of  a 
full  compliance  with,  tbe  requirements  of  the 
laws  of  tbe  United  Btatee,  and  of  the  State  of 
Colorado,  the  said  vein,  lode  or  deposit  being  a 
part  and  parcel  of  tbe  unappropriated  public 
mineral  domain  of  the  United  Btates;  and  that 
the  acta  and  doings  of  the  defendants  as  herein- 
before set  forth  constitute  the  said  lapposed 

lasa  compldned  of  bv  the  plnintifl. 

le  plalnllS  demurrea  to  tne  amended  an- 
swer, becauae  neither  of  Its  allegaHons  set  forth 
rdefense;  because  it  showed  that  neither  tb» 
'cndanla  ttor  thdr  nantors  had  duly  discov- 
ered, located  or  recorded  any  lode  or  vein  such 
aa  Is  described  in  section  2890  of  tbe  Revised 
Statutes,  at  or  before  the  time  of  the  application 
for  tbe  pUcer  patent,  but  that  the  defendants 
located  their  lode  claim  within  the  boundaries 
of  the  patented  ground  after  the  issuing  of  the 
placer  patent ;  u»d  becauae  the  applicants  for 
tbe  placer  patent  were  not  required  to  apply  for 
the  vein  or  lode  claim,  unless  it  had  been  duly 
discovered,  located  and  recorded,aiid  was  owned 
by  the  applicanla  for  tbe  placer  patent  at  the 
time  of  applying  for  the  patent. 

The  circuit  court  sustained  the  demurrer  to 
the  amended  answer,  and  gave  Judgment  for  the 
plaiutifF,  and  the  defendants  sued  out  tbia  writ 

Tbe  question  in  this  case  arises  under  section 
288S  of  the  Revised  Statutes,  the  different  pro- 
visions of  which  wUI  be  more  clearly  distin- 
guished from  each  other,  without  affecting  tbe 
meaning  of  either,  by  sepanting  them  bj  pe- 
riods, at  follows : 

"  Sec.  2SSS.  Where  the  same  person,  asso- 
ciation oTcontoratlon  lt!n  pOMetetonofa  placer  COUl 
claim,  and  also  a  vein  or  lode  included  within 
tlieboundarieBtbereof,applicalloo  shall  be  made 
for  a  patent  for  tbe  placer  claim  with  the  state- 
ment that  it  includw  such  vein  or  lode,  and  in 
such  caae  a  patent  shall  issue  for  the  placer  claim, 
subject  to  the  proviuoiuof  ihischapter.includ- 
ing  such  vein  or  lode,  uptm  the  payment  of 
IS  per  acre  for  such  vdn  or  lode  claim,  and 
twenty-five  feet  of  surface  on  eacb  tide  thmof. 
The  rem^nderof  tbeplaoer  claim.or  any  placer 
claim  not  embracing  any  vein  or  lode  claim, 
ahall  be  paid  for  at  the  rate  of  ys.GO  per  acre, 
iMelher  with  all  costs  of  proceedings.  And 
where  a  vein  or  lode,  such  as  it  descriljed  in  sec- 
tion twenty-three  hundred  and  twenty , it  known 
to  exist  within  the  boundariet  of  a  placer  claim, 
an  application  for  a  patent  for  such  placer  claim 
which  does  ool  include  an  application  for  the 
vein  or  lode  claim  shall  be  construed  as  a  emi- 
clusive  declaration  that  the  claimant  of  tbe 
placer  claim  has  no  right  of  possession  of  the 
vein  or  lode  claim.  But  where  tbe  existence  of 
the  vdn  or  lode  in  a  placer  claim  Is  not  known. 
10S» 
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'sliuble  mlnend  wad  other  depodu  within  the 
botutdariea  tfaeieol" 

The  wclion  laferred  to  In  the  third  nbdlTlB- 
ion  of  this  aection  la  m  follows: 

"3ec.2820.  Uioingclainu  upon  velna  or  lodes 
of  quartz  or  other  rock  tn  plwe  bearing  gold, 
■ilver,  cinnabar,  lead,  tin,  copper  or  other  ral- 
uable  deposits,  tieietftfore  kxaded,  shall  begoT- 
«nied  aa  to  length  aloiig  tbe  vein  or  lode  bj  Ibe 
ciulomi,  regulations  aod  laws  in  force  at  the 
date  of  their  location,  i.  mining  claim  located 
after  the  tenth  day  of  May,  eignl«ea  hundred 
«ud  seventy-two,  frtiMberlocaiMbjr  one  or  more 
penoDi,  may  equal,  but  shall  not  exceed,  ooB 
thousand  five  hundred  feet  in  length  along  the 
TciDorlode;  but  no  locntfoa  of  ■  mining  cUim 
ahnll  be  made  until  the  dlscoveiT  of  the  rein  M- 
lode  wtthin  the  tlmiu  of  the  claun  located.  No 
claim  shall  extend  mote  than  three  hundred 
feet  on  each  ride  of  tbe  middle  of  tbe  rein  at  tbe 
surface,  nor  shall  any  claim  be  limited  by  any 
mining  reKulatioo  to  less  than  twenty-five  feet 
on  each  side  of  the  middle  of  the  v«in  at  the 
surface,  except  where  adverse  ri^ts  existingon 
the  tenth  day  of  Hay,  eighteen  hundred  and 
teventy-two,  render  such  umitation  necessary. 
Tbe  end  lines  of  each  claim  shaU  be  parallel  to 
each  other." 

The  counsel  of  both  pardea  in  their  arguments 
[B54]  luye  discussed  the  question  whether  a  rein  or 
lode  Included  within  thebonndiuiesof  a  placer 
claim,  tbe  application  for  which  does  not  In- 
clude en  application  for  tbe  vein  or  lode  claim. 
Is  excepted  out  of  tbe  patent  for  the  placer  claim, 
if  at  Lhe  time  of  the  application  it  is  known  to 
the  applicant  to  exist,  but  no  claim  to  the  vein 
or  looe  has  been  located. 

la  accordance  with  tbe  view  expressed  by  the 
circuit  court  in  tbe  opinion  delivered  on  sus- 
taining the  demurrer  to  the  original  anawer,and 
reported  in  16  Fed.  Rep.,  B29,  tbedelendants  in 
error  maintain  that  by  virtue  of  section  2883, 
taken  in  coonection  with  aection  3820  therein 
referred  to,  a  vein  or  lode  within  the  bounda- 
ries of  a  placet  claim  is  not  excepted  from  a 
patent  for  tbe  placer  claim  unleu  a  claim  for 
the  vein  or  looe  bad  previously  been  located 
according  to  section  2S30. 

The  plaintiffs  \d  error  contend  that  U  the  ex- 


uuu  ii)r  tbe  vein  or  lode  claim,  and  pay  for  the 
latter  at  the  hlgbet  rate,  in  order  to  obtain  any 
title  to  it 

Tbe  circuit  court  treated  the  question  of  the 
construction  of  this  statute  as  one  of  much  dif- 
ficulty and  of  some  doubt,  and  as  affecting  nu- 

meioua  esses.    This  court  should  not  exj 

an  oi^nlon  upon  It,  unless  Its  determinatl 
necessari^  involved  In  tbe  adjudication  of  the 

We  an  oitopblaii  that  the  question  ts  not  pre- 
•ented  for  adjudication  upon  the  record  before 
us.  The  amended  answer  aUege*  that  at  tbe 
timca  of  the  location  and  surrey  of,  entiy  upon, 
and  application  and  patent  for,  the  placer  claim, 
the  lode  or  vein  was  known  to  exist,  and  was 
claimed  to  eii?t,  within  the  boundariea  and 
underneath  the  surface  of  the  placer  claim,  and 
the  fact  that  the  vein  was  clamed  to  exist  and 
did  exUt  witUn  tbe  premisea  was  known  to  the 


patentees  of  that  claim.  Tbe  pbrate  "claimed 
to  exist,"  as  used  In  the  amended  answer.appar- 
eutly  intending  to  follow  the  form  of  p^ent 
therein  set  forui,  is  not  indeed  a  statement  that 
a  claim  for  the  vdn  or  lode  bad  been  in  due 
form  made  aod  located,  but  only  that  it  was  con- 
tended that  the  vein  or  lode  existed.  But  the 
furdier  allegation  in  the  answer,  that  the  vein  [HB] 
was  known  1^  the  patentees  to  exist  at  tbe  times 
mentioned,  is  an  aUemtion,  In  tbe  veiy  words 
of  tbe  stetute  itself,  of  the  fact  which  the  stu- 
ule  declarea  shall  be  conclusive  against  any  ri^t 
of  poaaeaalon  of  the  vdn  of  hSte  claim  in  a 
chumaot  of  the  placer  claim  only. 

Whether  the  words  "known  toexist,''asnsed 
in  the  statute,  are  satisfied  by  actual  knowledge 
of  Uu  applicant,  or  imply  also  a  located  claim 
'     the  vein  or  lode,  tbe  same  ir — ' "— 


attributed  to  them  tn  the  amended  answer;  aod 
the  fact  rignifled  by  the  statute  Is  well  pleaded; 
for,  by  tbe  elementary  rulea  of  pleading,  facts 

be  pleaded  aecotding  to  their  legal  effect, 

>ut  setting  forth  the  particalars  ibat  lead 
to  it;  and  necessary  circumstances  implied  by 
lawneednotbeexpieaaedlntheplea.  BacAbi. 
Reas  &  Pleading,  I,  7 ;  Co.  Ut.,  908  A.  The 
fact  that  the  vein  or  lode  was  known  to  exist  aa 
contemplated  by  tbe  statute  being  well  pleaded, 
althou^  in  general  terms,  is  admittea  by  the 
demurrer.  Baton  v.  SMilAAy,Willes,iai:  AmC- 
vuitar-Gwerat  t.  UttUk,  4  Wash.  (C.  C),  847; 
ChrUtma*  v.  RumM,  0  Wall.,  SM  [73  U.  8., 
XVIII.,  47B].  In  ordertopreaent  the  issue  dis- 
cuMed  in  ailment,  the  pUntiff  should  either 
have  tiavetwd  the  allegatton,  or  hare  replied 
that  no  claim  for  tbe  vein  or  lode  bad  been  lo- 
cated at  the  time  in  question. 

We  find  nothing  in  tbe  statutes  of  Colorado 
which  changea  the  rules  of  the  common  law  in 
this  respect  See,  Colorado  Code  of  Civil  Pro- 
cedure of  1877,  sec».  48.  4»,  02,  81. 

Theiv^gtMiU  mv*t,  Ihtr^ort,  bt  rtwned  and 
the  tate  rsmandKl  to  tht  Oireuil  Couri.vitA  liter- 
Ig  to  tither  parlK  to  mote  tn  VuU  court  to  amend 
Atpleattingt.    Jvdgmtnt  reeer*td. 

"STueeopT-  Test: 

James  H.  MoKeuuer,  Ctark,  Bup.  Court,  U.  a. 


St  Parti: 

In  the  Hatter  of  EANO.GI-BHirK-CA,  Oth-  [»ft6] 
erwise  EnownasCnow  Don,  Petilioner. 

(See  a.  C  Bepoiter^  ed.,  Saa^RJ. 
JuritOietioti  of  ttrritorial  eourt  attr  Judian 
eovntr^—*tU»rpr€tali<m  ^  itatitttt — wAof  sa 
India*  eoutttrn — mtirdsr  in  —  txe^tion — 
crims  eommitted  by  on»  Jndfan  Mt  anoAer— 
in^pUti  reptat  oftlatule  wlwn  ^fteUi— Da- 
kota ftfurt. 
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fitetM,  mv  tiB  oonatttutlMMUIr  extended  to  embraca 


Indiua  tn  tM  Indian  ooun^,  br  llM  mere  tonM  6t 
•  ti«atr j^thoot  Um  *U  or  anr  lecWatlTe  proTlBlor 


ID  tDottaer  In  the  In- 


(o  tlie  prarbmalaKklBtJon  on  tfaeaub)eot, 
"-era  la  a  neoowary  loconiWwncy  In  tbe 
ndlns  tonthar. 

it  DtoMA  Ociurt  of  Dakota  li  irltliout 
to  find  ortnr  an  indlctiDentfor  murder 

tijone  iBdum -.-  —  .-  ..--  ■.- 

diaa  00UDI17,  and  a  ooni ' 
auota  Indie""*"*  *"*  -«*^ 
ItllleBBl. 

IJ.1W.    o,    UIIK-J 

Argued  Nov.  96. 1883.    Dtndtd  Dee.  17. 1883. 

PETITION  for  wriu  of  bdbea*  eerptu  and 
eerHorari. 
The  hiatoiT  and  facta  of  tlie  caae  appear  in 
tbe  opinion  01  tbe  court 

JfM(r«.WaltM>  H.  SMlth  ftnd  AdonlrftBt 
J.  PlomB»n,  for  petittoaer. 
Mr.  S.  F.  PLUIlpa.  &JK>'lM<-(3m.,  cmtra. 

Mr.  JviUee  Htttthcwa  delivered  the  opinion 
«f  tbe  court: 

Tbe  petitioner  is  in  the  custody  of  tli«  Hsr- 
tbal  of  tbe  United  States  for  the  Territory  of 
Daliota,  imprisoned  In  tbe  jail  of  Lawrence 
County,  in  UM  First  Judicial  District  of  that 
Tcrritoty,  under  sentence  of  death,  adjudged 
BcBiust  nim  bj  tbe  district  court  for  that  dis- 
tnct,  to  be  cani«d  into  execution  January  14, 
1SB4.  That  Judgment  was  rendered  upon  a 
conviction  for  tbe  murder  of  an  Indian  of  tbe 
Brule  Sioux  Band  of  the  Slouz  Nation  of  In- 
dians b;  the  name  of  Sin-ta-ge-le-Scka, 


tbe  indicUnent,  intbe  ludtan  country, 
place  and  district  of  country  under  the  exclu- 
sive jurisdiction  of  the  United  ?Iates  and  with- 
in tbe  said  judicial  district.  The  Judgment  WHS 
afBnned,  on  a  writ  of  error,  by  tbe  Supreme 
Court  of  the  Territory.  It  Ls  claimed  on  behalf 
of  tiM  prisoner  that  iLe  crime  charged  against 
bim,  and  of  wblcb  be  at&nda  convicted,  u  not 
«n  (dlense  under  tbe  laws  of  tbe  United  Slates; 
that  tbe  district  court  bad  no  Jurisdiction  to  try 
tdm.  and  that  its  Judgment  and  sentence  are 
Toid.  It,  therefore,  prays  for  a  writ  of  haheat 
^orpui,  that  he  mar  be  delivered  from  an  im- 
prisonment which  he  asserts  to  be  illegal. 

The  indictment  Is  framed  upon  secUon  6839 
of  the  Revised  Btatulea.  That  section  is  found 
In  title  Lzz.,  on  the  subject  of  crimes  against 
tbe  United  Blalea,  and  in  chapter  throe,  wbicb 
treats  vi  crimes  ariting  within  " 

in  U.S. 


and  territorial  jurisdiction  of  the  United  Btatea.  [bs8I 
It  provides  that  "Every  person  vho  commits 
murder,  •  •  •  within  any  fort,  anenal, 
dock-yard,  magazine,  or  in  any  other  place  or 
dlstrictof  country  under  the  excluflveiurisdlo- 
tlonof  the  United  Stales,  •  •  •  shall  aufier 
deatfa." 

Title  zxvth.  of  the  Revised  Statutes  reUles 
to  Indians,  and  the  sub-title  of  chapter  4  is, 
Qoverament  of  Indian  Country.  It  embraces 
many  provisions  regulstine  the  subject  of  inier- 
course  and  tnde  with  the  Indians  in  the  Indian 
caunti7,and  imposes  penal  ties  and  punishmenu 
for  vutons  Tiolatlons  of  them.  Section  2143 
provides  tor  tbe  punishment  of  assaults  with 
deadly  weapons  and  intent,  by  Indians  upon 
white  persona,  and  by  white  persons  upon  In- 
dians; BecllonS148,forttiecaaeof  arson, Inlika 
cases;  and  section  3144  provides  that  "The  gen- 
eral laws  of  the  United  States  deflnini  end  pre- 
scribing poniahmeuts  for  forgery  and  depreda- 
tlona  upon  tbe  mails  shall  extend  to  the  Indian 
country." 

Thenex 

nisbment  of  which  Is  expressly  provided  for  in 
this  tiUe,  tbe  general  laws  of  the  United  States 
as  to  the  punishment  of  crimes  committed  in 
any  place  within  tbe  sole  and  exclusive  luriadic- 
tjon  of  the  United  mates,  except  tbe  District  of 
Coltunbia,  shall  extend  to  the  Indian  country. 

Sec.  ai4e.  The  preceding  secUon  shall  not 
be  construed  to  extend  to  [crimes  committed  by 
one  Indian  against  tbe  person  or  property  in 
another  Indian,  nor  to]  any  Indian  cotnmltdng 
any  offense  in  Qie  Iitdlan  country  who  has  been 
puntabedl^tbe  local  law  of  theTribe.ortoany 
cue  where  by  trea^  stipulations  the  exclusive 
Jurisdiction  over  such  offenses  is  or  may  be  se- 
cured to  the  Indian  Tribes  reepectivety. 

That  part  of  section  9146  placed  within  brack- 
ets was  In  tbe  Act  of  27th  Haicb,  1804,  cb.  M, 
sec.  8, 10  Stat  at  L.,  270,  vu  omitted  by  tbe 
revisers  In  the  original  revlsioD,  and  restored  by 
the  Act  of  18th  February,  IBTB,  ch.  80,  ISStat 
at  L.,  818,  and  now  appears  In  the  second  edi- 
tion of  tbe  Revised  Statutes.  It  is  assumed  for 
the  purposes  of  this  opinion,  that  the  omission 
in  tne  original  revision  was  inadvertent,  and  [5591 
that  tbe  restoration  evinces  no  other  Intent  on 


a  new  enactment  of  it  for  any 
an  to  correct  the  error  of  the 


iptlon,  and  ni 
other  purpoee  than  U 
revision. 

Tbe  District  Courts  of  tbe  Territorr  of  Da- 
kota are  invested  with  the  same  Jurisdiction  in 
all  cases  arising  under  the  laws  of  the  United 
States  as  is  vested  In  tbe  Circuit  and  District 
Courts  of  the  United  States.  R  8.,  sees. 
1907-»10.  Tbe  reservation  of  tbe  Sioux  In- 
diana, lying  within  tbe  exterior  boundari^  of 
tbe  Territory  of  Dakota,  was  defined  by  article 
U.,  of  the  Treaty  concluded  April  SB,  1866,  IS 
Stat  at  li.,  esc.  and  by  section  1880  Bev.  Btala. 
it  is  excepted  out  of  and  conatitutes  no  part  of 
that  Territory.  The  object  of  this  exception  is 
stated  to  be  to  exclude  the  jurisdiction  of  any 
state  or  territorial  goveroment  over  Indians, 
withio  its  exteritn  Imes,  without  tbelr  consent, 
where  their  rights  have  been  reserved  and  ra> 
main  unexttnguUbed  by  tre«^.  Bnt  the  dl^ 
trict  couTta  ofttaeTerritoi;  having  by  law,  tbs 


zfidbyGoOgfe 


Sufbhoc  Coubt  of  tbe  Ckited  Statxs. 


jnrMlctioD  of  Dittrict  and  Clrcnlt  Conila  of 
the  United  StateB,  nuj,  in  that  cbancter,  take 
GogTiizance  of  oflenaes  against  the  lawi  of  the 
Uoiled  States,  although  committed  withia  an 
Indian  reserration,  when  the  btter  b  aituato 
within  the  apace  which  la  constituted  by  the  au- 
thoritj  of  the  territorial  governmeot  the  judicial 
diatrict  of  mch  court  If  the  land  reserved  for 
the  excluaiTe  occupancy  of  Indiana  lies  outside 
the  exterior  boundariea  of  any  organized  terri- 
torial government,  it  woold  require  an  Act  of 
Congrem  to  attach  it  to  a  judicial  diatrict,  of 
whldi  there  are  many  instances,  the  latest  belur 
the  Act  of  January  0,  1889,  hy  which  a  part  ol 
the  Indian  Territoiy  waa  attached  to  the  Dis- 
trict of  Kansas  and  a  part  to  the  Northern  Dia- 
trict of  Texas.  22  fitat.  at  L.,  400.  In  the 
present  caae,  the  Sioux  reservation  is  within  the 
geographical  limits  of  the  Territory  of  Dakota, 
and  being  excepted  out  of  it  onlv  in  respect  to 
the  territorial  govemtnent,  the  District  Court  of 
that  Territory,  within  thej^eograidiicsl  bound- 
ariea of  whose  diatrict  it  lies,  mayeien^  ]u- 
risdicUoD  under  the  laws  of  the  United  Blates 
over  offenses  made  punishable  by  them  commit- 
ted within  lislimils.  U.S.  V.  Dauuwn, ISHow., 
[SeOl  MT;  U.  S.V.  JaekaUne.  1  Black.  484  [H6  U.  B., 
XVII.,225];t7:S.  V.  aMC«,4How.,M7;C.S.  v. 
jllWty,  Hemp.  ,444,  opmion  by  Mr.JutUet  Dan- 
iel; Z7;&  T.Starr.  Herop., 469;  U.8.  v.  7h-wan- 
ffo-ea  or  Toon  Maker,  an  Oiage  Indian,Uemp., 

The  district  court  has  two  distinct  jurisdic- 
tions. Aa  a  territorial  court  it  adminisien  tbe 
local  law  of  the  territorial  government;  as  in- 
vested tiy  Act  of  Congress  with  juriadiction  to 
administer  the  laws  of  the  United  States,  it  has 
all  the  authority  of  circuit  and  district  courts; 
so  that,  in  the  former  character,  it  may  tty  a 
prisoner  for  murder  committed  in  the  territory 

eer,  under  the  local  law,  which  requires  the 
to  determine  ivbetber  the  punishment  ahall 
ealhor  Imprisonmentfor  lifefLawsof  Da- 
kota. 1883.  ch.  9);  and,  Id  tbe  oilier  character, 
tiy  another  for  a  murder  committed  within  tbe 
Indian  reservation,  ilnder  a  law  of  the  United 
States,  which  imposes,  in  case  of  cor^ictiou, 
the  penalty  of  death. 

Scclion3l45of  tlie  Revised  Statuieseitenda  the 
general  laws  of  the  United  States  as  to  the  pun- 
iahment  of  crimescommitted  in  any  place  with- 
in their  sole  and  exclusive  Jurisdiction,  except 
the  District  of  Columbia,  to  the  Indian  country, 
ami  it  becomes  necessary,  therefore,  to  Inquire 
whether  the  locality  of  the  homicitlc,  for  which 
the  prisoner  was  convicted  of  murder,  la  with- 
in that  description. 

The  1st  section  of  the  Indian  Intercourse  Act 
of  Juue  80, 1884  [4  Stat,  at  L.,  Te»],  defloea  the 
Indiiin  country  us  follows: 

"That  all  that  pari  of  the  Ignited  Slates  west 
of  tbe  Mississippi  and  not  within  the  Statea  of 
Missouri  and  Louisiana  or  the  Territory  of  Ar- 


State  to  which  the  Indian  title  has  not  been  _ .. 
tiugiilshed.for  the  purposea  of  this  Act.be  taken 
and  he  deemed  to  oe  the  Indian  country." 

Since  tbe  passage  of  that  Act  great  changes 
have  taken  place,  by  the  acquisition  of  new  tci^ 
ritory,  by  the  creation  of  new  Stales  and  by  the 
organization  of  territorial  governments;  and  the 
Revised  Statutes,  while  retaining  the  aubatance 


proTlakina  of  the  Act  of  1884. 


of  many  importani 
with  amenomcoits 
ulatioc  inlercouisi 

nevertheless,  omitted  all  definition  fA  what  now 
must  be  taken  to  be  "the  Indian  comttry." 
Nevertheless,  although  the  section  of  the  Act  of 
1834  containing  tbe  definition  of  that  date  baa 
been  repealed,  it  is  not  to  be  regarded  aa  if  U 
had  never  been  adopted,  but  may  be  referred  to 
in  connection  with  the  provisions  of  its  original 
context  which  remain  in  force,  and  may  be  con- 
sidered in  connection  with  the  changes  which 
have  taken  place  in  our  dtuatlon,  with  a  view 
of  deterrnining  from  time  to  time  what  must  be 
recorded  as  Indian  country  where  it  is  spoken 
oliu  the  statutes.  It  Is  an  admitted  rule  In  the 
InterpretatioD  of  statutes  that  clauses  which 
have  been  repealed  may  still  be  considered  in 
consiruiug  the  provisions  that  remain  in  force. 
BratwDeil,  L.  J,,  in  Attv-Oen  r.  Lttmploagh, 
L.  R..  3  Ex.  D.,  228-237; HardcasUe,  Stat. Law, 
317;  Bank  v.  OolUctor,  8  Wall.,  495-518  [70  U. 
S.,  XVIIL,  307-211];  OommtmmalUii.Bailef, 
18  Allen,  541.  This  rule  waa  applied  in  refer- 
ance  to  the  very  question  now  under  consider- 
etion  hi  &istv.  Clark.^Xl.  S..  204  [XXIV.. 
471],  decided  at  the  October  Term,  I8T7.  It 
was  said  in  that  case  by  Mr.  JtuHa  Miller,  de- 
livering the  opinion  of  the  court,  that  "  It  fol- 
lows from  tliis  that  all  tbe  country  described  Iiy 
the  Act  of  1884  aa  Indian  count^  remaina  In- 
dian country  so  long  as  tlie  Indians  retain  their 
original  title  to  the  soil,  and  ceases  to  be  Indiait 
country  whenever  they  lose  that  title,  in  tbe 
absence  of  any  different  provision  by  treaty  or 
by  Act  of  Congress."  In  our  opinion  that  defi- 
nition DOW  applies  to  all  the  country  to  which 
the  Indian  title  has  not  been  extinguished  vrith- 
in  the  limits  of  ibe  United  Stales,  even  when 
not  within  a  reservation  eipiessly  set  apart  for 
tbe  exclusive  occupancy  of  Indians,  allbough 
much  of  it  ba.s  been  acquired  since  the  passage 
of  the  Act  of  1834,  and  notwilhstandin;:  the 
formal  definition  in  that  Act  has  been  dropped 
from  tbe  stalulea,  excluding,  however,  any  lei^ 
ritoiy  embraced  within  tlie  exterior  geograph- 
ical umitsof  a  State  not  excepted  from  its  juris- 
diction by  treaty  or  by  statute,  at  the  time  of 
its  admission  into  the  Union,  but  saving  even  in 
respect  to  territory  not  thus  accepted  and  actu- 
ally in  the  exclusive  occupancy  of  Indians,  the 
authority  of  Congress  over  it,  under  the  con-  [S6S1 
slitutional  power  to  regulate  commerce  with  the 
Indian  IMbes,  and  under  any  treaty  made  in 
pursuance  of  it.  U.  S.  McBrairteg,  104  U.  S., 
621  [XXVI.,  B6B]. 

This  definilibn,  though  not  now  expressed  in 
the  Revised  Statutes,  is  implied  In  all  those  pro- 
visions, most  of  which  were  origloally  con. 
necled  with  It  when  first  enacteoTand  which 
still  refer  to  it.  It  would  be  otherwise  impoa- 
■ible  to  explain  tliese  references,  or  ^vc  effect 
U>  many  of  the  moat  important  provisioni  of  ex- 
isting legislation  for  the  government  of  tbe  In- 
dian country. 

It  follows  that  the  Ukv*  in  ?<"  of  ^Ii^  all^tod 
offense  Is  within  Indian  country,  over  which, 
territorially,  tbe  District  Courtcu  the  First  Ju- 
dicial District  of  Dakota,  duing  with  tbe  au- 
thority of  a  Circuit  Court  of  tbe  United  States 
had  jurisdiction. 

But  if  section  2145,  R.  B.,  extends  tiie  Act 
of  Congress,  section  0339,  punishing  murder,  to 
10»  L'.& 
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tbelocsllt;  of  the  prisoner'*  offense,  sectioD  8146 
eipressly  excepts  from  Its  operaHon  "crimes 
commitlcd  bj  one  Indlao  against  the  persoa  or 
property  of  uinlher  Indian;"  an  exception 
which  includcB  the  case  of  the  prisoner,  and 
which,  if  it  Is  effective  and  in  force,  makes  his 
conviction  llteg^  and  void.  This  brinn  us  at 
once  to  the  main  question  of  iurtsuiction, 
deemed  by  Congress  to  be  of  such  Imporlsnce, 
to  the  prisoner  and  the  public,  as  to  justify  a 
special  appropriation ,  for  the  payment  of  the 
expenses  incurr^l  on  bis  behalf,  In  presenting 
it  for  decision  in  this  profeciiing  to  thia  court. 
m  Slat,  at  L.,  634,  ch,  143,  March  8,  1S83. 

The  nreumcnt  in  Bupport  of  the  Jurisdiction 
and  conviction  Is.  that  the  eiception  contained 
in  section  2146,  Rev.  Btats.,  Is  repealed  by  the 
operation  and  legal  effect  of  the  I'rcatv  wIlli  the 
different  Tribes  of  the  Siom  Indians  of  April  29, 
1868,  15  Stat,  at  L.,  635;  and  an  Act  of  Con- 
gress, approved  February  28,  1877,  to  ratify  an 
agreement  with  certain  bands  of  the  Bious  In- 
dians, etc.    19  StaL  at  L.,  254. 

The  following  provisions  of  the  Treaty  of 
1868  are  relied  on: 

"Article  1.  From  thia  time  forward  all  war 
between  the  parties  to  this  agreement  shall  for- 
ever cease.  ThcQovemmcnloftheUnlted  Slates 
desires  peace,  and  its  honor  is  hereby  pledged 
[503]  to  keep  it.  Tlic  Indians  desire  peace,  and  they 
now  pledge  their  honor  to  maintain  it. 

If  bad  men  among  the  whiles  or  among 
other  people  subject  to  the  authority  of  the 
United  States  sliaU  commit  au^  wrong  upon 
the  person  orproperty  of  thelndians,tlie  United 
States  will,  upon  proof  made  to  the  agent  and 
forwarded  to  the  Commissioner  of  Inulan  Af- 
fairs at  Washington  City,  proceed  at  once  to 
cause  the  offender  to  be  arresled  and  puoisbed 
according  lo  the  lawi  of  the  United  Slates,  and 
also  rc-iroburse  the  injured  person  for  the  ioss 
austnined. 

If  bad  men  amonff  the  Indians  shall  commit 
ft  wrong  or  depredation  upon  the  person  or  prop- 
erty of  anyone,  white,  black  or  Indian,  suoiect 
to  liie  authority  of  the  United  States  and  at 
peace  therewith,  the  Indians  herein  named  sol- 
emnly agree  that  they  will,  upon  proof  made  to 
their  agent  and  notice  by  him,  deliver  up  the 
wron~-doer  to  the  United  States  to  be  tried  and 
punished  according  to  its  laws.  And  in  case 
Iliey  willfully  refuse  so  to  dn,  the  person  in- 
jured shall  be  re-imbursod  for  liis  loss  from  the 
annuities  or  other  moneys  due  or  to  become  dno 
to  them  under  this  or  oilier  Treiilieii  made  with 
(be  United  Slates.  And  the  President,  on  ad' 
vising  with  the  Commissioner  of  Indian  Affairs. 
shall  prescribe  rules  and  rcguliitions  for  asccr- 
Liiniiig  damages  under  the  provisions  of  tlii>' ar- 
ticle us  in  liis  judgment  may  be  proper.  But 
no  one  sustaining  loss  while  violating  the  pro- 
visioiiB  of  Uiia  Treaty  or  the  laws  of  the  Uniled 
States  shall  be  re-imoursed  therefor." 

Tiie  second  article  defines  the  reservation 
which,  it  is  stipulated,  "Is  set  apart  for  the  nb- 
Bolulc  and  un(tisturbed  use  and  occupation  of 
the  Indians  herein  named,  and  for  such  oilier 
friendly  'I'rihcs  or  individual  Indiana  as  from 
time  to  lime  Ihev  may  be  willing,  with  the  con- 
sent of  tlie  United  States,  to  admit  amongst 
thciu;  and  the  Uniled  Stales  now  solemnly 
•grees  that  no  persons  except  tho-^e  herein  dt-sig- 
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natcd  and  authorized  so  to  do,  and  except  aucb 
officers,  agents  and  empioyi*  of  the  gorerament 
aa  may  be  authorized  to  enter  upon  Indian  res- 
ervations in  discbarge  of  duties  enjoined  by  law, 
shall  ever  be  permitted  to  pass  over,  settle  upon, 
or  reside  In  the  territory  described  in  this  in-  ,--t-, 
Ucle."  ^***^ 

"Article  y.  The  United  States  agrees  that 
the  agent  for  said  Indians  shall  in  future  make 
his  home  at  the  agency  baildingi  that  he  shall 
reside  among  them  and  keep  an  offfce  open  at 
all  times  for  the  purpose  of  prompt  and  diligent 
Inquiry  into  such  matters  of  complaint  by  and 
against  the  Indians  as  may  be  presented  for  in- 
vestigation under  their  treaty  stipulations,  as 
also  for  the  faithful  discharge  of  other  duties 
enioined  upon  him  by  law.  In  all  caaesof  dep- 
redation on  person  or  property  he  shall  cause 
evidence  to  be  taken  in  writing  and  forwarded, 
together  with  bis  findings,  to  the  Commission- 
er of  Indian  Affairs,  whoae  decision,  cubjectto 
the  revision  of  the  Secretary  of  the  Interior, 
shall  be  binding  on  the  parties  to  this  Treaty." 

Otlicr  provisions  of  this'l'reaty  are  intended  to 
encourage  the  settlement  of  individuals  and  fam- 
ilies upon  separate  agricultural  reservations,  and 
the  education  of  children  in  scliools  to  be  ei^tab- 
lished.  The  condition  of  the  'Vribe  in  point  of 
civilization  is  illustrated  by  stipulations  on  the 
part  of  the  Indbns,  that  they  will  not  interfere 
with  the  construction  of  railroads  on  the  plains 
or  over  their  reservation,  nor  attack  persons  at 
home  or  traveling,  nor  dbturb  wagon  traina, 
mules  or  cattle  belonging  to  the  people  of  the 
United  States,  nor  capture  nor  cajry  uft  .white 
women  or  children  from  the  settlements,  nor 
killnorscalpwhitemcn,  nor  attempt  to  do  them 

By  the  Indian  Appropriation  Act  of  August 
15,  18T6,  Congress  appropriated  |1, 000,000  for 
the  subsistence  of  the  Sioux  Indians,  In  accord- 
ance with  the  Treaty  of  ie68,and  '-for  purposes 
of  their  civili;r.ition,"  19  Stat  at  L.,  192;  but 
coupled  with  certain  conditions  relative  lo  a  ce^ 
sion  of  a  portion  of  the  reservation,  and  with 
the  proviso,  "Thatuofurtherappropriation  for 
said  Sioux  Indians  for  subsistence  shall  here- 
after be  made  until  some  stipulation,  agreement 
or  arrangement  shall  have  been  entered  into  by 
said  Indians  with  the  President  of  the  Uniteu 
Slates,  which  is  calculated  and  designed  to  en- 
able said  Indians  lo  become  self  supporting." 

In  pursuance  of  tliat  provision  tlie  ngrcemcot 
was  made,  which  was  ratified  inpart  bythe  Act 
of  Congress  of  February  28,  1S7T.  The  enact-  [bmI 
ment  of  this  a^p^ement  by  atntute.  Instead  of 
its  raliflcation  as  a  treaty,  was  in  pursuance  of 
the  policy  which  had  been  declariKl  for  the  first 
time  in  a  proviso  to  the  Indian  Appropriation 
Act  of  March  3,  1871.  16  Stat,  at  1...  566,  cU. 
130,  and  pcrmnncully  adopted  in  section  207l> 
of  tlie  Itevtscd  Statutes,  that  thereafter  "No  In- 
dian Kation  or  Tribe  within  the  territoiy  of  Uie 
L'niteU  blatea,  shall  be  ocknowledged  or  recog- 
nised as  ua  independent  Nation,  Tribe  or  power 
with  wljnm  the  United  Stales  may  contract  hjr 
trtJty."  but  without  invalidating  or  impairing 
the  obligation  of  subsisting  treaties. 

Tiie  instrument  in  which  the  agreement  was 
embodied  was  signed  by  the  commissioners,  on 
the  i>art  of  tlic  United  Stales,  and  by  the  repre- 
sentative chiefs  and  head  men  of  the  various 
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port  of  aome 
ekTen  iitlcle*. 

Tbeflrat  define*  the  bounduiei  of  the 
Tatlon;  the  wcond  provtdea  for  wagon  rottda 
Urnni^  it  to  tbe  country  iTliW  west  of  ft,  and 
for  tbe  free  navtgatioD  of  ttie  UiaslMlppl  lUver; 
tbe  third  for  tbe  placee  where  ennui  tie*  sb>ll  be 


Article  4  wu  m  tollows: 

"  Tlie  GoTemineiit  of  the  United  Stetes  and 
the  Mid  Indluii  behig  mutiull]''  desirous  tbet 
tbe  latter  shaU  be  located  In  a  country  where 
they  ma^eTentnaily  become  self-supponinsand 
acquire  Ifae  arts  <«  dvilized  life.  It  is,  therefore, 
agreed  that  the  aald  Indians  shall  select  a  dele- 
nttoD  of  flve  ot  more  chiefs  and  principal  men 
from  each  band,  who  absll,  without  deuf ,  vidt 
tbe  Indian  Territorr,  under  tbe  guidance  and 
wotectlon  of  auitable  peraons,  to  M  appoluted 
tot  that  purpose  bf  the  Deputment  of  the  In- 
terior, with  a  view  to  selecting  therein  a  pennar 
sent  home  for  the  said  Indians.    If  such  dele- 

Slion  sbsll  make  aaelectlon  which  shall  be  aat- 
BCtory  to  themselves,  tbe  pe^le  whom  they 
nmresent  and  to  the  United  States,  then  the 
B^  Indians  agTM  that  thej  wiU  remove  to  the 
country  bo  seloMed  within  one  vear  from  this 
date.  And  the  said  Indians  do  further  sgree  in 
all  things  to  submit  themselves  to  such  benefl- 
cnt  plana  as  ibo  govemmenl  may  provide  for 
them  in  the  edoction  of  a  country  suitable  for 
[588]  a  permanent  home  where  they  may  live  like 
white  men." 

The  Sth  arUcle  recites  that,  in  consideration 
of  tbe  foregoing  cession  of  temioir  and  rights, 
tbe  United  SUtes  agrees  "To  provide  all  neces- 
sary aid  to  asslEt  the  sftid  Indians  In  the  work 
of  dWllzaUon;  to  furalsh  to  them  schools,  and 
Instruction  In  mechanical  and  agTicuttuial  arLs, 
as  provided  for  by  tbe  Treaty  of  1868;"  to  pro- 
vide subsistence,  eto. 

Article  8  U  as  followa: 

"  The  provMons  of  th 
except  as  herein  modified,  £hall 
toice,and  with  tbe  provisionB  of  tliia  agreement, 
s^ll  apply  to  any  country  which  may  hereaft- 
er be  occupied  by  the  said  Indians  as  a  home- 


shall  be  subject  to  tbe  laws  ofUie  United  States, 
and  each  tndivtdua]  shall  be  protected  in  hit 
rights  of  property,  person  and  life. 

Article  0.  The  Indians,  parties  to  this  aeree- 
moitj  do  hereby  solemnly  ^pledge  thonuclvea. 


ielect  allotments  of  land  as  soon  as  possible 
after  their  removal  to  their  perroanent  home, 
and  to  use  Ihelr  beet  efforts  to  lefun  to  cultivate 
tbe  same.  And  they  do  solemnly  i>ledce  them- 
selves that  they  will,  at  all  times,  niBintain  peace 
with  the  citizens  and  Qovemmcntof  theUnited 
Stales;  that  they  will  observe  the  laws  thereof, 
tod  loyally  endeavor  to  f  uinil  all  the  obligations 
Bsaumed  1^  tl>em  under  tlie  Treaty  of  1808  and 
Uk  present  agreement,  and  to  this  end  will, 
whenever  requested  t^  ^^  President  of  the 


fng  order  and  peace  on  the  reservation  as  the 
President  may  deem  necessary,  who  shall  receive 
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such  compensation  for  thdr  swvleea  aa  Co» 
gresa  may  provide." 

By  the  11th  and  last  article  It  was  provided 
that  the  term  "reservation,"  sa  theron  used. 


United  StalM  as  thefr  fntora  home, 

Tbe  4th  article  and  parted  the  Mh  article  of 
the  agreement,  which  nttmd  to  the  nmoral  t^T] 
of  the  Indian*  to  the  Indian  Territory,  were 
omitted  horn  lis  ntiflcadon,  not  having  been 
agreed  to  by  the  Indiana. 

If  this  legislation  has  the  diect  contaided 
for,  to  support  tbe  conviction  in  tbe  present 
caaej  It  also  makes  punishable,  when  committed 
within  tbe  Indian  country  by  OM  Indian  against 
tbe  person  or  property  4tf  another  Indian,  tlw 
following  oftenaea,  defined  by  the  general  Uwa 
of  tlM  United  Slates  as  to  crune*  committed  in 
idaces  within  their  eiclusive  JuiiadlcUim,  tk.: 
manalaugbter,  aec,  S841;  attempt  to  commit 
murder  or  manalaugfater,  aec.  BwtB;  rxpt,  wk, 
S&IS;  mayhem,  aec  6346:  bigamy,  sec.  58B3; 
Urcenr,  sec.  51156;  and  recdvmg  stolen  goods. 


ever  it  operates  of  Itself,  without  the  sJ 
leglslativa  provision,  was  dedded  by  this  court 
In  the  case  of  U.  8.  v.  iS  OaUont  a  WkUkg, 
•S  U.  B.,  188  rXXni.,846].  See,  mdfn  t.Jm. 
17WaU.,211[64U.a,XXI.,Sa81;  Th*  OUtn- 
Jtes TMoow.ll  WalI.,610[78U.8.,XZ.,an]-  It 
becomes  necessaiy,  therefore,  to  ■m^''"  thtt 
particular  provisiona  that  an  suppoited  to  woric 

thlaUBBUlt. 

Tbe  first  of  thcM  la  contained  in  Ibe  lot  ar- 
ticle of  the  Treaty  of  18«8  (15  Stat  at  Iv.6a], 
that  "If  bad  men  among  *>>*  TnHiann  A«li  nmn- 
mit  a  wrong  or  deimwion  of  the  peram  or 
property  of  anyone, white,  black  or  Indian,  sub- 
ject to  the  authority  of  the  United  Slates  and 
at  peace  therewith,  the  Indians  herdn  named 
solemnly  agree  that  they  will,  upon  m^oof  mad* 
to  thdr  agent  and  notice  by  him,  deUver  up  the 
wrone-dour  to  the  United  States,  to  be  tried  and 
punished  according  to  lis  laws." 
.  Butltisqultec^rfromtheconteztthatthia 
does  not  cover  the  present  case  of  an  alleged 
wrong  committed  by  one  Indian  upon  the  per* 
son  01  another  of  the  same  Tribe.  The  provia- 
' *  be  construed  with  its  coanteipwt,  just 


whiles  or  among  other  people  subject  to  their 
authority,  who  shall  ctnnnut  any  wrong  apon 
tbe  person  or  property  of  the  Indiana.  ^rear» 


of  the  other— one  is  the  party  of  w 
their  allies. the  other  la  the  Tribe  (4  Indians  with 
whom  the  Treaty  is  made.  In  eaxh  case  tbe 
uilLj  party  la  to  be  tried  and  punished  by  tbe 
-Inited  States,  and  in  case  (he  offender  is  one  ut 
the  Indians  who  «i«  parties  to  the  Treaty,  tbe 
agreement  is  that  be  aliaU  be  delivered  up.  In 
—  of  refusal,  deduction  is  to  be  made  from 
innultica  payable  to  the  Tribe,  for  compen- 
BBtion  to  the  Injured  person,  a  providon  which 

Glints  quite  distinctly  to  the  conclusion  that  tbe 
Jured  penon  cannot  himself  be  one  of  tbe 
1MU.8. 
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MmeTMba.  WmHar  proTUmw  for  the  extndl- 
Uon  of  cilmiiulB  uo  to  be  found  In  most  of  the 
tnailM  wltb  ladian  Tribes.M  ft>r  tack,  «t  leut, 
M  that  eoochidad  at  Hqiewell  with  the  Chero- 
kee*, NonmbertS.lTSB.    78taL  ktL.,18. 

The  Moond  of  theM  prorUoiu,  that  are  rap- 
poied  to  JuKifT  the  jurUdicdoo  aMertad  In  (fie 
pi'Mant  csMv  fa  Ok  8th  artkte  of  the  agreo- 
ment,  embodied  In  the  Act  of  1877  [19  Btat.  at 
L.,254],lDwblchitIadeclaied:  "AMConmss 
■hall,  pj  appropriate  legislation,  aecure  to  tbem 
an  onlerlj  government;  they  ihall  be  anbject 
to  the  lawa  of  the  XJoited  Statea,  and  each  indl- 
Tfdiul  shall  be  ofotected  In  hli  il^ta  of  prop- 
s', peiKm  and  life." 

ft  la  equally  clear,  In  oar  oiriolon,  that  these 
words  can  have  no  nich  effect  a*  that  claimed 
for  tbcm.  The  pledge  to  secuie  to  these  people, 
with  whom  the  United  State*  w«a  contracong 
■a  a  dlttfnct  political  bodv,  an  orderly  gorem- 
lAent,  by  appropriate  l^ulaUon  thereafter  to 
be  framed  and  Mtactad,  necei— rOy  implle*,  haT- 
tng  r^aid  to  all  the  drcurortaiicei  attending 
the  tranaactlon,  Oiat  amongthe  artsofdvillzed 
Ufe,  which  It  was  the  very  purpose  of  ell  these 
arTasgemenls  to  Introduce  and  naturalize  among 
them,  wa«  the  higheat  and  best  of  all,  that  of 


of  order  and  peace  among  their  own  members 
by  the  administration  of  tbdr  own  law*  and 
cnaloma.  Th^were,  nevertbelen,  tobecubject 
.  to  the  laws  <a  the  United  State*,  not  in  the  sense 
'  of  dtizeni,  but,  as  ihev  had  always  bee: 
wards  subject  to  s  guardian;  not  aaindlTid-^^, 
cmstitulea  metnben  of  the  political  community 
of  the  United  States,  with  a  rolce  in  the  selec- 
tion of  representatives  and  the  fremlDK  of  the 
laws,  but  as  a  dependent  community  woo  were 
In  a  state  of  pupAue,  advandnc  from  the  con- 
dition of  a  savage  Irlbe  to  (bat  of  a  people  who, 
throurii  the  discipline  of  labor  and  by  educ»- 
tioD,  it  was  hoped  might  become  a  self-npport- 
Ing  and  setf-fovemed  society.  Tlie  laws  to 
wfildi  ttM7  were  declared  to  be  sublect  were  the 
lawa  then  existing,  and  whkA  appUed  to  tbem 
as  Indians  and,  <a  course.  Included  the  Teiy 
statute  under  consideration,  which  exacted 
from  the  operation  of  the  general  laws  of  the 
United  States,  otherwise  applicable,  ttM  very 
case  of  the  priaonw.  Declarliig  them  subject  to 
the  laws  ntada  them  so,  ff  it  effected  any  change 
in  thefr  sHnatiOB,  only  to  respect  to  lam  in  force 
and  as  existing,  and  did  not  effect  any  diango 
In  the  laws  themselvea.  The  pbrase  cannot,  we 
think,  have  any  more  extensive  oHaDlog  " 

an  acknowledgment  of  their  all^w>ce  a 

dians  to  the  laws  of  tbe  United  Btates.made  or  to 
be  made  In  the  exercise  of  legislaliTe  authority 
over  them  as  such,    liie  correepondJng  obliga- 


body  of  the  Stoux  Nation  (o  the  IndianTeiTilorT 
mopw,  which  was  not  consented  to.  It  is  manl- 
icet  that  the  prorUoos  had  reference  to  thdr 


establishment ■•  a peoi^ upon  adeflned  reser- 
vation ■•  a  pennanent  bbtne,  who  were  to  to 
nrge^  as  far  as  It  could  successfully  to  done. 
Into  the  i»actloe  of  agriculture,  and  whose  chll-  [6TfH 
dren  were  to  to  taught  the  arts  and  industry  of 
dvilizad  Ufe,  and  ttat  It  was  no  part  of  the  de- 
sign to  treat  tto  Indlvlduala  as  separately  re- 
s^nsitde  and  amenable.  In  all  their  personal 
and  domestlG  relations  with  each  other,  to  tto 
genosllawa  of  the  United  8tates,outslde  of  those 
which  were  enacted  expresaly  with  refcnnceU 
them  asmembers  of  an  Indian  Trite. 

It  must  te  ronembered  that  tto  question  be- 
fore tisis  whettacrliuexpresB  letter  of  section  2 1 W 
of  tto  Revised  Statutes,  which  exdudes  from 
Uie  InrisiltctioB  of  tto  United  Blalea  the  case  of 
a  cruns  committed  In  the  Indian  country  by  one 

Uan  ngainat  the  person  or  property  of  anotb- 
Indiu,  haa  been  repealed.  If  not.  It  is  In 
force  and  appHes  to  tto  present  case.  Tto  Treaty 
anattoagr  ».--.« 


ration  that  each  individual  shall  to  protected 
In  his  rlgfals  of  property  person  and  Ufe,  and 
that  obligation  was  to  be  nilfilled  by  the  enforce- 
ment of  the  laws  then  existing  appropriate  to 
those  objects,  and  by  that  future  appropriate 
legislatlonwbicb  was  promised  to  secure  to  tbem 
sn  orderly  govemmeut.  Tbe  eipressiona  con- 
tained in  these  clauses  must  to  taken  in  connec- 
tion with  tbe  entire  scheme  of  the  agreement  as 
framed,  iDclndins;  tbose  parts  not  finally  adopt- 
ed, as  throwing  ught  on  the  meaning  of  tto  n- 
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1808  ana  tto  agreement  and  Act  of  Oongress 

1877,  It  is  admitted,  do  not  repeal  It  by  any 
express  worda.  What  we  tove  said  Is  suffldent 
at  least  to  show  that  they  do  not  work  a  repeal 
by  necessary  ImpUcstion.  A  meaning  can  to 
given  to  the  l^slatJcm  In  question,  which  the 
words  will  bear,  vrtiich  Is  not  unreasonable, 
whldi  is  not  Inconsistent  wltb  Its  scope  and  ap- 
parent purposes,  whereby  tto  whole  may  be 
made  to  stand.  ImpUed  repeals  are  not  favored. 
The  implicstion  must  to  necessary.  There  must 
to  a  podlive  repugnancy  totween  tbe  proviMons 
of  tbe  new  laws  and  those  of  tto  old.  Wood  v. 
IT.  B..  le  Pet.,  84S;  Davitm  v.  Faiiiaim,  8 
How.,B86;  {T.  ^.  v.  TWn.  ^1  Wall.,88  [TSU. 
8.,  XX,  1681;  StaUT.  fHoU,!?  WalL,  42S  [8i 
U.  S.,  3tXI.,  650]. 

The  language  of  the  exception  is  special  and 
express;  the  word*  rdled  on  as  a  repeal  are  gen- 
eral and  Inconclusive.  Tto  rule  la,  OtneraUa 
tpceUiIibut  mm  dmyont  "Tto  general  princi- 
ple to  be  applied,"said  Bovill,  C.  J.,  In  T/iorpe 
V,  Adomt,h.KJiC.  P., 185, "To  tto  construc- 
tion of  Acts  of  nrllament  Is  that  agenersl  Act 
is  not  to  to  construed  to  repeal  a  previous  par- 
ticular Act,  unless  there  Is  some  exmess  refer- 
ence to  tto  pievtoue  legislation  on  tne  subject, 
or  unless  there  la  a  necessary  Inconsistent  in 
tto  two  Acts  standing  together."  "And  tto 
reason  la,"  *ald  Wood,  Y.  C,  In  FtbgtnOd  v. 
Ckampntm,  80  L.  J.  Ch.,  788,  %  Johns.  A  H., 
81-M,  '  'tbst  tto  Legislatnra  tovlng  had  Its  atr 
tenUon  dltected  to  a  apedal  subject,  and  tovine 
observed  all  tto  drcumstancee  of  the  case  and  IbTIJ 
provided  for  them,  does  not  Intend  by  a  gene- 
ral enactment  af  lOTrards  to  derogato  from  Its 
own  act  when  it  make*  no  special  mention  of 
Its  Intention  so  to  do." 

Tbe  nature  aitd  drcumstanoea  of  this  case 
strongly  re-inforce  this  rule  of  interpretation  In 
its  present  application.  It  is  a  case  involvine 
tto  Judgment  of  a  court  of  special  and  limited 
Jurisdiction,  not  to  to  assumed  without  cienr 
warrant  of  lew.  I'  is  a  case  of  life  and  deaib. 
It  is  a  case  whore,  against  an  express  exception 
In  the  law  Itself,  ttot  law,  by  argument  and  ln< 
ference  only,  is  sought  to  to  extended  over 
aliens  and  strangersi  over  tto  members  of  a 
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upon  them  Uie  restraiola  of  an  exteniali 
known  code,  aod  to  subject  them  to  the  reepou- 
vibilities  of  civil  conduct,  according  to  rules  and 
penalties  of  wbicb  tbej  could  have  no  previous 
warning;  which  judges  them  b;  a  siaodard 
nude  by  others  and  not  for  them;  which  takea 
no  account  ol  the  conditions  which  should  ex- 
cept them  from  its  exactions,  and  makes  uo  al- 
lowance for  their  insbilitj  to  understand  it.  It 
tries  them,  not  bj  their  peers,  nor  bj  the  cus- 
toms of  their  people,  dot  the  law  of  (beir  land, 
but  bj  superiors  of  a  different  race,  according 
to  the  law  of  a  social  slate  of  wbich  they  have 
aa  imperfect  conception,  and  wliich  Is  oppmcd 
to  the  traditions  of  their  bistory,  to  the  habits 
«f  tbeir  lives,  to  the  strongest  prejudices  of  their 
savaj^  nature;  one  which  measures  the  red 
man's  revenge  by  the  maxims  of  the  wliile 
man's  morality.  It  is  a  case,  too,  of  flret  im- 
pression, so  fkr  ss  we  are  advised,  for,  if  the 
quenilon  has  been  mooted  heretofore  fn  any 
courts  of  the  United  Stales,  the  jurisdiction  baa 
cevtr  before  been  praclically  aaserled  as  in  the 
present  instance.  'Tlie  provisions  now  contained 
in  sections  314S  and  2146  of  the  Revisc-d  Statutes 
were  first  enacted  in  section  25  of  the  Indian  In- 
tercourse Act  of  IBM.  4  But.  at  L.,  733.  Prior 
to  that,  by  the  Act  of  1796,  1  But.  at  L.,  469, 
and  Ihe  Act  of  1602,  3  Stat,  at  L.,  139,  oScnaes 
commilled  by  Indians  B^insl  white  persons 
and  by  white  persons  apainsi  India  us,  were  spe- 
clUcnily  enumerated  and  dcliued,  and  those  by 
Indians  against  each  other  were  left  to  t>e  dealt 
[5721  will)  by  each  Tribe  for  itself, according  to  its  1 
cal  customs.  The  poUcv  of  the  government . 
that  respect  haa  been  uniform.  As  was  said  by 
3fr,  Jukiet  HlUer,  dellveringtheopinionof  >he 
court  Id  J7.  8.  y.JoiepA,  Si  U.  8..  «14,  617 
fXXIV.,  295,  297],  "The  Tribes  forwhoro  the 
Act  of  ISM  was  made  were  those  semi-inde- 
pendent Tribes  whom  our  government  has  al- 
ways reco^ized  aa  exempt  from  our  laws, 
whether  within  or  without  the  limits  of  an  or- 

8u)ized  Slate  or  Terrllo'7  and.  In  regard  to 
leir  domestic  government,  left  to  their  own 
rules  and  traditioDS,  in  whom  we  have  recog- 
nized the  capacity  to  make  treaties,  and  with 
whom  the  governments,  stale  and  national. deal, 
with  a  few  exceptions  only,  in  their  national  or 
Irilial  character  and  not  as  individuals." 

To  give  to  the  clauses  in  the  Treaty  of  186S 
and  the  agreement  of  1877  cHecl,  so  as  10  up- 
hold the  jurisdiction  oxercis(il  in  this  cose, 
would  be  to  reverse  in  this  instaocc  the  general 
policy  of  the  government  towards  the  Indiana, 
•s  declared  in  many  statutes  and  treaties,  and 
recognized  in  many  decisions  of  this  court, 
froui  the  beginningtotbe  present  time.  Tojus- 
tify  such  a  departure,  in  such  acase,  requiresa 
cleiirexpression  of  the  intention  of  Congress, 
and  that  we  have  not  been  able  to  find. 

It  resulu  that  the  First  District  Court  of  Da- 
kota was  without  jurisdiction  to  find  or  try  the 
indictment  sgainst  the  prisoner,  that  tbecon~'~ 
lion  and  sentence  are  void,  and  that  his 
prisonment  li  illegal. 


JaiDM  H.  HcKenner.  Clerk,  Sup,  Court,  C  B. 
nted-m  C.  8.,  100,  WX 
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ASDREW  B.  DUVALL  n  al. 
(Bea  a  C,  Bepoctw^  eiL,  R»<n.) 


and  vita,  and  the  aoknowledgment  ol  vblch  w_ 
reriifledai  requhred  tij' law,  itnw  In  prool  that  the 
wife  Blgned  the  DQte  and  tbe  deed,  bavins  an  oppor- 
tuDltr  to  read  both  before  slKDlng  them;  Bbe  was  be- 
fore an  olBoer  eompetent  to  take  ber  acknowledg- 

*,  attd  be  c«iiie  Into  ber  nnaBfio&  at  the  t«- 

-, of  tbe husband,  to  taken;  and abe  knew  or 

onuld  have  aaoertaiiMil,  while  in  the  praMooe  of  (be 
oSoer,  as  well  to  what  pccmrtv  the  deed  referred 
u  tbe  object  of  Ito  execution ;  tietd,  Tbat  tbe  eo- 
tlflcate  must  stand  anlnat  a  mem  coDHIct  of  vrU 
deniieaBU)wbetherBfiewlUlnKlyalKDed.eealed  and 
delivered  tbe  deed;  or  bad  Its  coDtenta  eiirialned  to 
ber  by  tbe  oiSoer,  or  waaezamiDedprlTlljr  and  apart 
from  her  huabeadiaadtbatevenlt  It  be  onij  prima 
faelf.  evidence  of  the  facta tbereln  statediKcannoe 
be  Impesched,  In  respect  to  than  facte,  except  up- 

in  proof  which  oleurly  and  fullf  ibowa  It  to  be  fake 

IT  tmudulent. 

[No.  188.] 
Argvei  Nov.  le,  19, 1S83.  Decided  Dte.  17,  ISSS. 

APPEAL  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

The  bill  In  this  case  was  filed  in  the  court  be- 
low, by  the  appellant,  to  vacate  and  have  de- 
clnrt^  null  ami  void, as  fraudulentol  her  rights, 
a  deed  of  trust,  securing  a  note  for  (6,(XJU,  al- 
leged to  have  been  obtained  through  a  conspi- 
racy of  the  ofBcer  pretending  to  have  taken  her 
acknouiedgment  to  the  same  with  other  persoaa, 
including  her  husband,  and  for  an  injiinctioQ 
to  prevent  the  sale  of  the  premisee  under  the 
said  deed  of  tnist. 

Upon  the  hearing  of  the  case  at  tbe  Special 
Term  of  the  court  below,  a  decree  was  entered 
dismissing  tbe  bill. 


ant  appealed  to  this  cou 

The  facts  of  the  case  are  staled  by  the  court. 

Meuri.  Enoch  Totten  and  l''red  If.  Jonea, 
for  appellant: 

It  IS  essciiliDl  to  the  efficacy  of  a  conveyence 
by  a  married  woman  of  her  real  estate,  that  It 
be  executed  niul  acknowledged  in  the  manner 
prescribed  by  the  staiutcs. 

Mott  v.  SiiiM,  10  Ciil.,533;  numfrlt  r,  CUm. 
en*, 46  Pa.. 45.1:  GMura  v.  AVKrj/,61  Pa.  St. 
314:  Clark  •>/.  r/.-injuon,  12  Pa..  274. 

To  be  valid,  the  examination  and  ackoowl- 
edgnicut  must  be  taken  out  of  tbe  presence  ot 
her  husband;  "this  Is  indis])en)>able," 

BAmv.  Rhenner.  1  Pet.,  IW  ;  MeCandUu  t. 
EngU  51  Pa.,  309;  Loudon  v.  flijt/.c,  27  Piu  St., 
82;  MUleiOiergeTt.  Oroyh,  27  Pn.,  170;  Miclieatr 
V.  Catender.  88  Pa..  834;  Bank  v.  CbM/and.  IS 
Md..  305;  Barntty.  Barmt,  IS  Scrg.  £  R,  72. 

A  deed  obtained  from  a  marrii-d  woman  bj 
coercion  of  any  kind  is  void  as  to  her. 

BiehaTitoTi.  v.  tliltU,  31  Ind.,  119;  WiUg  t. 
iVinM,SlTex.,e3«;&/-ra<ferv.ii«jt«r,»Pa.St.. 

•Uead  note  bj-  Mr,  JlitfUt*  Ba>i.a>, 


an ;  varat  eiMtna  In  coTitradiel  i  Interated  qftctr 
m  note  to  Dtvtj  r.  Foster,  BB  D.  S_  XVII..  TtO. 

D,B,i..ab,Li00gle 


tSSG. 


Toma  T.  DiTTAij.. 
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U:Z;M(<lMT.B^a«,iePtkSt,SS2;0'JfMlT.RB»> 

4mo»,  45  Alft. ,  588;  Wtem  T.  BuS,  10  Ohio,  260; 
i)niiVT.A«^,3Wia,24(691T.B..XVII.,780). 

SaDBeqtient  pATC^  decltradoDa  of  the  wife  will 
not  core  defective  ezecntioa  or  acknowledg- 
tneoL 

Watt»n  T.  Baittf,  1  Blnn.,  470;  JaiLfian 
Jbunlcm,*  Berg.  &R.,  B68. 

The  acts  of  a  inaTTled  woniBn  u«  not  ToIdsUe 
«ii|r,  like  thoK  of  infuiti,  etc.,  but  are  In  gen- 
«nl  abBolutelj  void. 

mtioU  V.  Peinol.  1  Pet.,  888. 

JTMtra.  Job.  H,  BradlAr  and  A.  B.  DmaB, 
for  aiq^leea. 

Mr.  JiuKet  Hwrlitn  delivered  the  opinion  of 
the  court: 

It  Is  movlded  hj  the  RevlaedlSUtutes  of  the 
United  Stales,  reladng  to  the  District  of  Colum- 
bia, that  "When  anj  married  wonutn  shall 
be  a  party  executing  a  deed  fortheconverance 
«f  real  estate  or  IntMeet  therein,  and  BhaU  only 
be  relinquishing  ber  rieht  of  dower,  or  when 
•be  shall  be  a  par^  with  her  husband  to  an; 
deed.  It  shall  be  the  dutr  of  the  officer  author- 
ized to  take  acknowledgments,  before  whom 
■he  mar  appear,  to  examine  bar  prlvll~ 
apart  uom  her  husband,  and  to  explain 
[6T6]  the  dee^  fully; "  further,  "If  upon  such  privr 
examination  and  explanatioD, she  shaU  acknowl- 
edge the  deed  to  be  her  act  and  deed,  andahaU 
declare  that  sbe  had  wiUiogly  dgned,  aealed 
and  delivered  the  rame,  and  Uiat  she  wished  not 


to  retract  It,  the  officer  shall  certify  such  exami- 
nation, acknowledgment  and  declaiation,  br  a 
certificate  annexed  to  the  deed  and  under  his 


It  is  also  provided  that  "When  a  privy  exami- 
nation, acknowledgment  and  declaration  of  a 
married  woman  is  taken  and  certified  and  de- 
livered to  the  recorder  of  deeds  for  record,  in 
accordancewtth  the  provisions  of  this  (the  14th) 
chapter,  the  deed  shall  be  as  effectual  in  law  aa 
If  she  had  been  an  unmarried  woman ;  but  no 
coTenant  contained  In  this  deed  ahall  in  any 
manner  operate  upon  her  or  her  heirs,  further 
than  to  convey  elMctnally  herrig^tof  dower  or 
other  Interest  In  the  real  estate  which  abe  may 
have  at  the  date  of  the  deed."  lb.,  aec.  4SS. 

These  Btatntory  provisionB  being  In  force, 
tliere  was  placed  upou  record  In  the  proper  of- 
fice in  the  District  of  Columbia,  on  the  17tb  day 
of  November,  1676,  a  deed  of  trust  purporting 
to  have  been  executed  by  Mark  Toung  and  Vir- 
ginia Tonng,  his  wife,  and  to  have  been,  on  the 
same  day,  acknowledged  before  B.  W.  Ferru- 
aOD,  a  justice  of  the  peace  In  and  for  the  Dis- 
trict  of  Columbia.  The  certificate  of  that  offi- 
cer, under  hli  hand  and  seal,  shows  that  the 
CTantors  were  personally  known  to  him  to  he 
the  persons  who  executed  the  deed;  that  tbm 
peisonallv  appeared  before  him,  in  this  District, 
"and  acknowledged  the  same  to  he  their  act 
and  deed,  and  the  said  Virginia  Toung,  wife  of 
•aid  Mark  Toung,  being  by  me  Qdm)  examined 
privily  and  apart  from  bra  husbona,  and  hav- 
ing the  deed  aforeMid  fully  explained  to  her,  ac- 
knowledged the  same  to  be  her  act  and  deed,  and 
declared  that  abe  bad  will  - 
«nd  delivered  the  same,  ai 
Dot  to  retnot  It" 
109  U.S. 


TbSM  deed  of  tmrt  conveyed  certain  real  w- 
tale,  in  tbeOi^of  Washington,  the  property  of 
Hia.  Toung,  to  tbe  appellees,  Dnvali  and  Holtz* 
man.  In  trust  to  secure  tbe  payment  of  a  note 
executed  by  tbe  granton,  whereby  tbey  prom- 
ised to  p^to  the  order  of  John  little,  twqyean 
after  date,  at  the  NaUonal  UetropoUtan  Bank  [5761 
the  sum  of  98,000,  with  Interaet  at  the  rate  of 
ten  per  cent  until  paid.  Neither  little,  nor  the 
preaent  htdda  of  the  note,  had  any  knowledge 
of  the  circumstances  attending  the  execution  of 
the  deed.  Default  havingoccuned  in  the  pay- 
ment of  the  debt  so  secured,  tbe  trusteea  adver- 
tised the  properh' for  sale  at  public  auction. 
Thereupon,  Mrs-  Ymmg  Instituted  this  suit  for 
tbe  pnipoBe  of  preventmg  such  sale  and  to  ob- 
tain a  decree  declaring  tbe  deed  of  trust  fraud- 
ulent and  void,  and  requiring  it  to  be  surren- 
dered for  cancellation. 

tUll  sets  forth  sevei 
relief  to  that  extent  la  asked . 
serve  serious  consideration  which  are  embnced 
by  averments  to  the  following  effect:  that  the 
contents  of  the  deed  were  never  expl^ned  to  bo"; 
that  she  signed  it  because  she  was  required,  or- 
dered and  commanded  to  do  ao  by  ber  husband 
and  a  person  who  was  with  him;  that  Jta  con- 
tents were  never  known  or  explained  to  her  by 
the  (^cer;  thataofar  from  hnhaviogbeenex- 
amined.  In  reference  to  the  deed,  pnvlly  and 
emrt  from  her  husband,  tbe  latter  remained  In 
the  preaence  of  herself  and  the  officer  on  the  oc- 
cadon  when  It  is  claimed  abe  signed,  acknowl- 
edged and  delivered  it 

It  was  in  proof  that  Mis.  Toting  signed  the 
note  and  tbe  deed,  having  an  opportunity  to 
read  papers  befoie  rigningUiem;  shewasborore 
an  oAcer  competent  under  the  law  to  take  her 


the  executed  deed  of  trust,  to  at 

loan  from  John  Little  of  the  amount  specified 
in  the  note;  andshe  knew  or  could  readily  have 
ascertained, while  In  the  presence  of  the  officer, 
aa  well  to  what  property  the  deed  referred  as 
the  object  of  Itsexecution.  There  is,  however, 
conflict  In  the  evidence  as  to  whether  she  will- 


in^dy  signed,  aealed  and  delivered  tbe  deed,  or 
had  its  contents  fully  or  at  all  eiplained  to  her 
by  the  offlcv,  or  was  examined  privily  and  apart 


from  her  husband. 

It  la  not  neceasaiy  to  enter  upon  a  review  of 
tbe  adjudged  cases  bearing  upon  the  general 
question  of  the  effect  to  be  given  to  the  certlfl- 
cste  of  an  officer  taking  an  acknowledgment  of 
a  married  womantoaconveyanceofrnl  estate; 
for,  if  it  be  assumed,  for  the  purposea  of  thia  iOTT] 
case,  that  it  ia  only  prima  farie  evidence  of  the 
facts  stated  in  It,  we  are  of  opinion  that  the  in- 
l^rity  of  the  certiflcale  before  na  has  not  been 
successfully  impeadied.  The  certificate  of  the 
<^oer  atates  every  fact  essential,  under  the  stat- 
ute, to  malte  the  deed,  tipon  ita  bdng  delivered 
for  record,  as  efTectual  in  law  as  If  Mrs.  Toung 
was  an  unmarried  woman.  The  dutiea  of  that 
officer  were  plainly  defined  by  statute.  It  waa 
Incumbent  upou  Lim  to  explain  the  deed  fully 
'  the  wife,  and  to  ascertain  from  her  whether 
B  willingly  signed,  sealed  and  delivered  tlie 
ne,  and  wished  not  to  retract  it.  The  respon- 
sibility was  upon  him  to  guard  her  against  co- 
ercion or  undue  influence  upon  tbe  part  of  the 
I0t7 
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htubttnd,  in  respect  of  tbe  ezMUtioii  end  ddlT- 
etyoftbadMd.  Totbateod  he  waa  required 
to  eiaiDliM  her  prlvUj  and  apart  from  the  hna- 
bttid.  Theae  facta  were  to  be  manifeited  by  a 
cvtiflGate  undn  Ua  hand  and  aeal.  Of  necea- 
■i^,  atirinK  oat  of  oonaiderationa  of  iHiblic  pol- 
icy, hli  certificate  muat.uiider  tbe  circumataucea 
dJackaed  in  tUacase.be  regarded  aa  anaacertain- 
ment,  In  the  mode  preicribed  bf  law,  of  tbe  facta 
eaaeatial  to  hia  au(b(«llT  to  make  it;  and  if,  un- 
der mch  drcumstances.  It  can  be  contradicted, 
to  the  inJuiT  of  thoae  who  in  good  faith  have 
acted  upon  ft — upon  which  quwUonweezpreaa 
no  opinion— the  proof  to  that  end  moat  be  of 
anch  a  character  aa  will  dearlT  and  f  ulljr  show 
the  certiflcaiA  to  be  falae  or  fraudulent  In*. 
Oo.  T.  Sdum,  108 U.  8.. 644, 547  [XXTI., 480]. 
The  miachiefa  that  would  enaue  from  a  different 
rule  could  not  well  be  ovetstated.  The  caaet 
ctf  hai'dshlp  apon  married  women  that  might 
occur  uoder  the  operation  of  aucharulearec' 
leia  consequence  than  the  general  inaecuritj  i 
the  titles  to  real  estate  which  would  Inevitably 
follow  fiom  one  leas  ligoroua. 

It  ia  sufitdenl  for  the  dispoeition  of  thia  case 
to  >ay  that,  even  upon  the  assumption  that  the 
certltlcate  la  only  prima  faeie  e^dence  of  the 
facta  stated  tat  It,  uie  proof  ia  not  of  that  clear, 
complete  and  sattafacUny  character  which  must 
be  required  to  impeach  the  oflScial  statements 
of  the  ofBcer  who  certifled  Mrs.  Young's  ac- 
knowledgmmt  of  the  deed  in  question. 

Jia  eleeret  mutt,  tbartfen,  bt  ttflrmed.    B  m 


PROVIDBNCB  AND  NEW  YORK  STEAM- 
SHIP COMPANY,  Piff.  in  Brr., 
«. 
HTTT.  MANDFACTURmO  COMPANY. 

(Bee  S.  C.,  Baporter's  ed.,  RB-40r.) 

Limited  HMUty  proctedingt—ottard  <^  iidKiu- 
Hon — ruUt  r^;iiatiftgprietcdingi — torn  Sgfirt 
— tapeneding  atHoni. 

*L  FraoeedlnB*  hi  On  DIsMet  Oouit  of  U.S- under 
the  Act  of  UO,  astal  at  LL  «,  to  Umtt  tbeUsr""- 

of  ihip-awnen  for  ks* — ' ■* — 

sede  all  other  BOttons  ai 
damase  in  tbeBtatso 
natter  beltv  properlr 

X  The  sffaot  of  mah  | 


award  ol  an  InjuDcllon  -,  . 
upon  the  Obleot  and  folrlDilo ' 
ooedtna  tliemselTsa,  and  tlie 

the  Act  of  Oonf  resi,  

>.  nepowerof  OonttesstOMH  tbe  Act  otllO, 
andof  lUsoonrtlopnsorlbeiballuleB  adopted  In 
Deoeuber  Term,  Ml,  tor  ntulatinK  r*ooeeii1o«s 


oftbeAot 

&  Goods  tianapOTtedbrsteamerfromPrOTldaQce 
to  New  To  A  «ei«  inliued  ta  Are  on  board  tlie  TCa- 
BBlatberdook  in  tbe  latter  uaoo,  and  suHa  for  dam- 
ace  wM«  aamnenoed  aaamat  the  owner*  of  tba 
■teamar  In  New  York  and  Beaton ;  tbereupon  uro- 


NOTB.— lAiMKtit  df  carrier  by  water  /or  km  or 
^amoMQf  aooda  Bee  noW  to  Hoote  v.  nana.  CO.,  H , 

tots 


eUan  wm  tneUtnled  brandt  ownen  to  tba  D. 

DMzlDt  Oonrttor  NewTOTk,  under  tbeAot  of 
-n,  to  Umlt  their  I]ibltli7  rbekt.  tbatMld  pvooaed- 
Inn,  pioiM^  pleaded  and  mUled,  sapeneded  the 

"*       *         "pfo.  88.] 
Argued  JfT.B,  8, 1883.    Steided  Dee.  17,  J88S. 

F  ERROR  to  the  Supreme  Judicial  Court  of 
the  Commonwealth  of  Massochuselts. 
This  actiDD  was  brought  in  the  court  below, 
by  the  defendant  In  emt,  to  leoorer  for  the 
loes  of  certain  goods,  shipped  for  New  York,  by 
the  plalntitTs  agenteat  Proridence,  May  Z8. 
1868,  00  the  defendant's  Teasel,  The  Ocennus, 
whlcii  are  allued  to  hare  been  damaged  and 


certain  proceedings  which  had  been  instituled 
ia  the  District  Court  of  the  United  Blata  for 
the  Southern  District  of  New  York,  under  the 
Act  of  March  8. 1861.  limitiiig  the  liability  of 
ship-ownera. 

At  the  first  trial  the  case  was  reaerved  for  tho 
consideration  of  the  full  court,  which  anhso- 
quently  ordered  a  trial.  Iffo.  Oo.  t.  P.  AX.T.S^ 
&  a>.,  118  Mass.,  406. 

The  trial  resolted  in  a  rerdict  and  Judgment 
in  favorof  the  plaintiff  for  tS.lOi. 34,  with  coMS 
amounting  to  |3,060.16;  Ititt  Mfg.  Co.  r.  P.  A 
.W.  r.  ^  S.  Ci>.,  126  Mass. ,  292.  Whereupon,  the 
defendant  aned  out  thia  writ  of  error. 

A  fuller  stBlement  of  the  history  and  facts  of 
the  case  amwars  in  the  opinion  of  the  court. 

Meitrt  foMph  H.  Cbom,%m,Mi>of^SloTet 
and  J.  D.  Baa,  for  plaintiff  in  error: 

The  court  bdow  erred  in  proceeding  In  de- 
fiance of  the  Injunction  of  the  district  court,  and 
after  Its  own  Jurisdiction  bad  ceaaed. 

The  substantial  eftect  of  the  Act  of  ISSl  and 
the  rulee,  taken  together,  ii  to  make  adequate 
proTi^n  that  all  claims  of  a  maritime  char- 
acter, growing  out  of  a  single  ditaiter  contem- 
plated by  the  Act,  be  presented  and  tiled  in  one 
proceeding,  and  to  restrict  the  remedy  in  such 
a  case  to  a  proceeding  in  mn  againat  the  vessel 
and  freight, wIthhDldiDgallremedy«np«r*M)ani, 
or  limiting  the  latter  to  the  value  of  the  vessd 
and  f  r^ht 

The  Qeaate  Cli^fv.  Fitthugh,  13How.,  443; 
Th»Beoaaiid.VaJi.  S.,24(XXVL,1001);/n  A 
L.I.Tnm*.Oo..iVtA.  Rep.,  6Mi/nM«  JfoOer 
'tA«  Ave.  it  JV. r.  SlMinaUp  Cb.,  S  Ben.,  134: 

meiACo.  v.lTr^f,  ISWaU.,  104  (BOD.S., 
XX.,68B). 

The  question  of  limitation  or  no  UmltaHoB 
under  the  Act  of  1861  is.  In  Its  nature,  an  ad- 


court  can  delen^ne ;  and,  as  soon  as  its  juria- 
dlcUon  has  attached,  that  of  the  atale  court  la 


njvdieata. 


BaUea,  16  Johns.,  827;  XsCbux  v. 


Merek.  Afc.,  6  How.,  B44. 

There  wasnoevidence  before  the  Jnry.lendiax 
to  show  that  the  fin  was  caused  by  the  defenif 
ant's  neglect,  within  the  meaning  of  the  statnia, 

KendaU  v.  Betlm,  JIS  Hasa.,  384 ;  Jby  t. 
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VtntUtimmt  Oa.,  lU  HaBa.,(»i  JT-reA.  Bk.  t. 
aa(*Bk.,iO  WaU.,e6B(77U.  8., XIX,  10241; 
^^T.  Vbmfrt(«II,  L.R.,4Exch.,  B»;  OiMin 
T.  JfeJAiOm,  L.  R.,  2  P.  C.,  88S:  ^uifay  t.  L. 
S2r.  W.R.B.  Oa..  L  B.,  1  Eich.,  18;  bntfter 
t.  Vet.  B.  R.  a>^  L.  R.,  1  C.  P.,  800;  Tbonuiy 
*.  LmOon,  tie,,  ^.  Co.,  8  C.  B.  (N.  8.}.  146 ; 
CbTNDMn  T.  JButam  Cbwntteii:  A  O).,  4  H.  & 


A  ^UoM,  for  defcndiuit  in  error: 

The  wj  pnipoae  of  the  Act  of  18G1  b  to  ex- 
empt ownen  ^  ebipa  from  die  burdeDsome  11a- 
Witj  to  which  ther  were  held  by  the  commoa 
l&w  u  common  cairlerB  tor  the  ects  or  negli- 
Bence  of  their  ageota  or  eerruita,  without  their 
Inowledge  or  assent,  not  to  leaaen  their  le- 
^MD^biUty  for  th^  own  willful  or  negligent 
acts. 

Moon  T.  Tmnt.  O*.,  24  How.,  I  («S  U. 
XVL,074);  WoftWT.  Ihrni.  Cb.,8  WalL, : 

(70  u.  a,  xvin.,  173). 

By  the  Jodidarr  Act  of  1788, 1  Btat  &t 
?«,  the  common  law  remedy  la  ezineasly  _ . 
■erved  to  state  couiti,  where  the  commoa  law 
canelve  a  remedy, 

TQs  gives  the  state  courts  concurrent  Juris- 
diction. 

The  common  law  affords  a  complete  remedy, 
if  the  loss  by  flre  occurred  with  the  privity  or 
knowledge  of  the  owners,  and  the  liability  can 
be  enforced  at  common  law  In  the  simplest  and 
most  effldent  manner. 

Sutlon  T.  Mite/uB,  1  T,  R.,  IS;  WiUon  t. 
iXobwn,  2B.  &Ald.,3;  VuUerT. /ns.  Cb.,14 
Gray,  288. 

JurisdicI 

f  cated  by  subsequent  proceedinp  In  the  Federal 

SmiA  V.  MelMT,  9  Wheat,  S32;  WaOaea 
JfeOonn^.ia  FeL.lSS;  Tauior  f.   Oam/l,  20 
How.,S83(eiU.  e..  XV.,  imi-.XaUtty. Sex- 
ier, 1  Curt.  (C.  C),  178 ;  Johneon  v.  BM/>p, 
Wool.,  824. 

The  district  court  has  no  power  to  enjoin 
agaiuBt  the  prosecution  of  a  suit  In  a  stale  court 
"nUs  was  enressly  provided  by  the  Act  of  Con- 
gress of  1798, 1  Stat  at  L..  840,  which  has  nf  — 

1,  either  expreai 
...   .    _  sve  been  the  dec 

even  in  eases  of  bankruptcy. 

Ptek  T.  /<nn«w^  7  How.,  020;  ToylM-  v.  Oar' 
tyt  (tuwu);  MeKimy.VeorhieiJICnBcb.Sfli; 
i)to«T.1IWw(f,4Crandl,179;  Waltany.Jmtei, 
IS  WaU.,  670  »0  U.  8.,  XX.,  666);  Oimptea-i 
Oa»e,  1  Abb.  (U.  &.).  185;  Dial  v.  BeirtoUt,  96 
U.  8.,  840  (XXir.,  644). 


occurred  In  Hay,  1868  :  the  action  was  com- 
menced In  September,  1870.  lliedefendantsfint 
->ut  In  an  answer  denying  the  allegatiani  of  the 
leclsTBtion;  but  averring  that  if  Ue  goods  were 
delivered  (o  ihem  for  the  purpose  stated,  tbey 
were  delivered  to  and  received  by  them  to  be 
transported  to  the  City  of  New  York  over  Long 
Island  Sound,  not  being  river  or  ioland  naviga- 
tloD,  and  were  safely  transported  to  New  York 
in  thdrsteamshlp  Oceanus.and  that  the  damage, 
if  any,  was  caused  Inr  flie  happening  to  ^d 
steamship  at  her  dock  in  New  York,  and  said  [kbai 
flre  was  not  caused  l^  the  neglect  or  design  of 
the  defendant,  who  was  the  owner  of  said 
steamship,  but  occurred  without  their  privity 
or  knowledge;  and  they  pleaded  the  1st  and  8d 
sections  of  the  Act  of  Congress,  approved  March 
8,  18G1  [9  Stat  at  h.,  086],  entiUed  :  "An  Act 
to  Limit  the  Llahili^  of  Bhip-Owoeis,  and  for 
Other  Fuiposee;"  the  1st  section  ot  which  pro- 
vided ss  f^lows,  to  wit: 

"  That  no  owner  or  owners  of  any  ship  or 
vessel  shall  besutiject  or  liable  to  answer  for  or 
make  good  to  any  one  or  more  person  or  persons 
any  loss  ot  damage  which  may  happen  to  anv 
Eoodsor  merchandise  whatsoever,  which  shall 
be  shipped,  taken  In  or  put  on  board  any  such 
shipor  vessel,  byreasonorbymeansof  any  fire 
happening  to  or  on  board  the  said  ship  or  ves- 
sel, unless  such  flre  is  caused  hy  the  design  or 
ne^ect  of  such  owner  or  owDere." 

section  of  said  Act  provided  as 
follows,  to  wit : 

"That  the  liability  of  the  owner  or  owners  of 
any  ship  or  vessel  for  any  embeEdement,  loss  or 
deelnuwm  by  the  master,  offlcen,  mariners, 
passengers  or  any  other  person  or  persons,  of 
any  property,  goods  or  merdiandise  shipped  or 
put  oo  board  such  sUp  or  vessel,  or  tor  any 
loss,  damsge  or  injurv  1^  collision,  or  for  an; 
ict,  matter  or  thinf^,  loss,  dsoisge  or  forfeiture 
done,  occasioned  or  ucnrred  wiuout  the  privity 
or  knowledge  of  such  owner  orowners,  sbsllui 
no  case  exoMd  the  amount  or  value  ot  the  inleN 
est  of  such  owner  or  owners  respectividy  in  such 
lip  or  vessel  snd  her  frei^t  then  pending." 
The  defendants  subsequently  amended  their 


The  writ  of  mor  In  this  case  brings  up  for 
consideration  a  judgment  of  the  Supreme  Judi- 
cial Cotut  of  Massachusetts  rendered  In  an  ac- 
tion brought  by  the  Hill  Uanufacturing  Com- 
pany agMnst  tbe  Ptor"^ ■"  " —  '"-'- 

Steamsup  Company  as 

cover  damages  lor  the  loss  ot  certain  goods  de- 
livered by  the  pUntiSi  to  thedefendanlsatProv- 
idence  Rhode  Island,  to  be  transported  to  the 
aty  of  New  York;  which  goods,  it  is  sllt^, 
were.by  tbe  negligence  of  the  defendants,bumea 
and  uijured  by  flre.    The  loss  is  stated  to  have 

vnv.s. 


a  flre  st  New  York,  which  commence 
building  on  the  wharf  or  pier  at  which  the 
steamship  lay  after  her  arrival,  and  was  ra[ddly 
communicated  to  the  vessel,  whicb  was  burnt  to 
the  vrater's  edge,  togetlier  with  most  (d  her 
cargo,  IncludiBK  not  only  the  goods  of  the 
plamtiffs,  bntaUrgequantltyofgoadsof  other 
penons,  greatly  exceeding  In  amount  the  value 
of  the  dflendants'  interest  in  the  vessel  and  her 
freight  then  pending.  The  amended  answer 
further  ststed,  that  the  defendants  having  been 
sued  in  the  present  esse  and  in  other  cases  in  [S81 
New  Yoi^  City  and  elsewhere,  for  injuries  to 
said  cargo  by  said  tit,  and  deriring  as  well  to 
contest  their  liabill^  and  the  llaUiity  of  the 
steamer,  for  the  loss  and  dusage  occasioned  by 
the  flre,  as  also  to  claim  tbe  benefit  of  the  Urn- 


lUtlon  of  liability  provided  for  to  the  8d  and  41b 
sections  of  said  Act  ot  Congress,  on  May  14, 
1872,  filed  In  the  proper  District  Oonrt  of  the 


United  Stales  havhig  jurisdiction  thereof,  to 
wit :  tbe  District  Court  for  the  Southern  Dis- 
trict of  New  York,  pursuant  to  sold  Act  and  tlie 
lukecd  the  Supreme  Court  of  the  United  8tatea 
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fn  that  behalf,  tbetrlibd  and  petition,  (ettlng 
tortli  the  facts  and  drcomatance*  on  and  oj 
naaoa  of  irhkh  such  exemption  from  and  lim- 
itation of  Hahlllty  wen  claimed,  and  offering  to 
paj  into  aaid  dittilct  court  Uie  amount  of  the 
daendantB*  intereet  in  eaid  Teasel  and  f  TeIght,or 
to  give  a  stipulation  vlth  lUTetlea  for  the  pay- 
ment thereof  into  said  court  wheuerer  the  sbiiib 
diould  be  ordered,  prayiDg  relief  In  tiiat  behalf 
and  fnrther  praying  that  said  district  court 
would  cause  due  appraisemeDt  to  be  bad  of  the 
amount  or  value  of  the  interest  of  said  defend- 
in  s^  steamer  and  her  freight  for  said 
~1,  and  would  either  Older  the  same  to ''^ 
ilo  said  district  court,  or  a  stipulation 


ptiduil 


damages  for  the  loss,  destruction,  damage 
InJuiT  occasioned  by  said  flre  on  board  of  said 
TMsel,  dtlng  Ihem  to  appear  before  said  district 
court  and  make  due  proof  of  their  respective 
claims  at  a  time  to  be  therein  named;  and  also 
pnying  that  said  district  court  would  designate 
a  commissioner,  before  whom  such  claims 
should  be  presented  In  pursuance  of  said  moni- 
tion; and  tnat  If,  upon  the  coming  In  of  the  re- 
port of  uld  commissioner  and  confirmatimi 
thereof,  It  should  appear  that  said  defendants 
were  not  liable  for  such  loas,  damage,  destruc- 
tion and  fnjmy.lt  might  be  SO  flnally  decreed  hj 
said  district  court;  otherwise,  that  the  moneys 
paid  or  secured  to  be  paid  into  said  district  court 
as  aforesaid,  afterpayment  of  the  coeta  and  ex- 
penses,  should  and  might  be  divided  pro  rata 
amongst  the  several  dumants  in  proportion  to 
,.  the  amount  oftfaeirrespectiveclalinsiandpmy- 
Ins  that,  in  the  meantime  and  until  the  flaal 
judgment  should  be  rendered,  said  district 
court  would  make  an  order  restrainlnr  tbe  fur- 
ther proaecutlon  of  all  and  and  any  suit  or  suits 
ag^nst  said  defendants  in  respect  to  any  such 
daim  or  dalms;  that  upon  said  libel  said  dis- 
trict court  caused  due  appraisement  to  be  had 
and  made  of  the  amount  or  value  of  the  interest 
of  said  defendants  In  salO  steamer  and  her 


whenever  the  same  snouM  be  ordered. 

The  answer  further  stated  that  the  defend- 
ants; pursuant  to  Iheorder  of  said  district  court, 
entered  Into  a  stipulation,  with  two  sureties,  to 
pay  the  value  of  said  Inlersst  and  freight  as  so 
appraised  into  said  district  court  whenever  or- 


was  thereupon  Issued  by  nid  district  ( 
against  all  persons  claimbg  damagee  tot  we 
loss,  destruction,  damage  and  injury  occasioned 
by  said  flre  on  hoard  sidd  steamer,  citing  them 
to  sppear  before  s^  district  court  and  made 
due  proof  of  their  respective  claims  at  or  before 
a  certain  time  named  m  said  monition,  to  wit: 
at  or  before  the  IStii  day  of  October,  A.  D.  1679, 
which  time  was  at  least  three  months  from  the 
issuing  of  said  monition  ;  and  designating 
George  V,  Betls,  Esq.,  a  commissioner  of  said 
district  court,  as  the  commissioner  before  whom 
such  claims  should  be  presented,  in  pursuance 
of  said  monition,  and  ordering  public  and  other 
notice  of  said  monition  as  therein  set  forth,  and 
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claimants,  putstiant  to  said  monition;  and  said 


against  the  defendants  in  respect  of  any  sucb 
claim  or  claims. 

The  answer  then  referred  to  a  certified  copy 
of  the  libel  and  tbe  proceedings  tbereoa,  an- 
nexed to  and  mode  nart  of  the  answer,  snd  also 
made  profert  of  salo  libel  and  proceedings,  and 
concluded  as  follows: 

"And  these  defendants  further  sav  that  said 
flre,  and  the  injury  thereby  caused  or  occa-  [SS31 
sioned  was  without  the  prirtty  or  knowledge  of 
these  defendants.  And  these  defendants,  fur- 
ther answering,  say  that  If  the  plaintUb  have 
anyclalmbyreaaonof  any  InJuirtosaldcotlon 
cloth.  It  cannot  be  enforced  in  this  action,  but 
can  <mly  be  enforced  in  said  suit  In  s^  district 
court,  snd  then  and  there  only  under  and  pur- 
suant to  said  Act  of  Congress.  Aitd  these  de- 
fendants, further  answering,  say  that  said 
steamer  Oceanus  was  not  a  canal-boat,  barge  or 
lighter,  and  was  not  used  In  rivers  or  Inland 
navigation,  and  that  said  voyage  from  Provi- 
dence to  said  City  of  New  York  was  not  In  riv- 
ers or  Inland  navigation;  and  that  an  injunc- 
tion has  been  issued  by  said  district  court 
against  said  Hill  Manufacturing  Company,  re- 
sbalnluff  and  enjoining  them  from  the  further 
pRMOcntion  of  ijiis  suit,  and  that  said  injunc- 
■  ■  nUl  Hanu- 


tiie  Boston  ft  Lowell  Kaifroad  Company  for  the 
allfxcd  loss  and  Injury  comi^alnea  of  in  the 
decuntion  in  this  cause  to  the  coHon  cloth 
therein  mentioned,  and  recovered  therein  a 
Judgment  sgsinst  sold  Boston  A  Iiowell  Ball- 


consideretioQ  of  tlie  full  court.  In  Septembei 
Term,  1870,  it  was  ordered  bv  the  Snpreme  Ju 
diclal  Court  that  the  case  do  stand  for  trial. 
Whereupon,  the  defendants  flled^the  following 
objections,  m*: 

"And  now,  with  the  view  of  having  this  ac- 
tion taken  to  the  Snpreme  Court  of  the  United 
Stales  upon  a  writ  of  error.  If  the  final  Judg- 
ment therein  In  this  honorable  court  shall  be 
a^nst  the  defendants,  and  for  the  purpose  of 
saving  the  rights  of  the  defendants,  and  so  that 


test  against  the  ruling  and  dedsibn  of  this  hon- 
orable court  ordering  and  directing  s^  atftion 
to  stand  for  trial,  and  also  the  ruling  of  thia 
honorable  court  that  if  the  bMS  complained  of  by 
the  plaintiff  was  occssloned  by  the  ne^eci  of 
defendants  it  moat  have  been  with  their  privl^  [SS41 
or  knowledge  and  was  not  wHfaln  tbe  Act  of 
Congress  limiting  the  llaUllty  of  shipowners; 
also  the  rulings  that  tbe  proceedings  In  the  Dia- 
trict  Court  of  the  United  States  did  not  affect 
the  Jurisdiction  of  this  honorable  court" 

In  April  Term,  1876,  the  cause  came  on  for 
trial,  and  the  defendants,  by  leave  of  the  court. 
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Southern  DlKriot  of  New  Tork,  mtde  on  the 
I6Ui  of  October.lSIS,  b;  which  it  wu  adjudged 
and  decreed  that  the  HUl  Hanufactaring  Com- 
pany, the  plaintUta  In  the  present  tall,  among 
other  parties,  be  foterer  deuund  from  prose- 


Thereupon  the  trial  proceeded,  and  the  evi- 
dence showed  that  tbe  plaintifb'  goods  were 
dclJTered  to  the  defendants  at  PiOTldence  to  be 


transported  to  New  Totk,  wid  were  thus  trans- 
Mted  in  tbe  iiteamerOceanusupMi  Look  IsUmd 
rand,  and  that  the  vessel  safely  anivedat  New 


York  with  tbe  goods  on  board,  and  was  moored 
in  a  slip  or  dock  on  tbe  North  River  skie  on  a 
Sunday  morning;  and  whilst  Ijing  there  on  that 
dap,  ready  to  be  discharged,  tbe  fire  oocuned 
which  canaed  the  loss  in  quwtion,  oommendng 
in  a  building  on  the  wbarf  or  pier,  wUch  was 
used  bj  the  defeudsnts  in  their  transportation 
bunnesa.     Tbe   pUintlSs   adduced   evidence 

tending  to  show  (bat  tbls  buildiag ' 

properlv  constructed  and  manned  to  a 

risk  of  fire,  and  that  the  defendants  weraguiltv 
of  oegUeence  In  that  behalf;  and  ther  contena- 
ed  thstlf  the  jury  believed  thM  tbe  defendants 
were  guilty  ot  such  negUMUce,  tbey  could  not 
claim  the  beneUt  of  tbe  Act  of  Congress,  but 
were  liaUe  to  respcmd  for  the  k)ss  (rf  tne  goods. 
The  defendanu  addoced  counter  proofs,  teod- 
iug  to  show  that  tb^  were  not  gitlll^  of  any 
negligence:  and  also  put  In  evidence  the  record 
of  proceedings  upon  tbelr  libel  and  petitltm  in 
tbe  IMrict  Court  of  tbe  United  States  for  tbe 
Southern  District  of  New  York,  coirenwnding 
to  the  Btalementa  of  their  answer ;  and  It  was 
fsM]  admitted  that ^itocess  and  the  RSttsiolng  order 
issued  in  said  suit  had  been  duly  served  upon 
the  pl^tiib.  Tbe  recoid  of  proceedingH  In 
Mkid  suit  is  set  forth  fn  the  timnscript,  but  It  1« 
unseceGsary  to  describe  them  in  detm  Tbey 
appear  to  be  in  conformi^  to  tbe  Act  of  I8S1, 
and  to  the  wdersmade  by  this  court  relating  lo 


They  weieinstitutedio  tbepropercourtineme- 
lyitbeDistrictiDouTtof  the  United  States  for 
the  Boutbem  District  of  New  York,  in  which 
district  the  steamer  was  found,  or  so  much  as 
remained  of  her  after  tbe  Are.  Tbe  Ubel  and 
petition  set  forth  tbe  t^oper  facts  acd  made  tbe 
fHoper  allmationa  as  well  to  show  that  neither 
the  libelants  nor  the  steamer  were  liable  for  tbe 
Injury  caused  by  the  flre,  as  to  show  that,  it 
there  was  any  llaUli^,  tbe  libelants  were  only 
liable  to  tbeeitent  of  their  Interest  in  tbe  vessel 
and  freight ;  and  upon  this  libel  and  petition, 
tbe  proper  proceedings  were  had,  and  tlie  prop- 
er monition  and  process  were  issued,  published 
aodaerved,  toascertaintbeamountoithelibel- 
snie'  interest  in  the  steamer  and  freight,  and  to 
bring  all  parllea  Itefore  the  court  who  had  any 
chdms  arising  from  tlie  injury  caused  by  tbo 
lire;  and  the  said  district  court,  on  tbe  13th  day 


commenced  ugaiost  the  libelants  in  New  York, 
which  was  duly  served  upon  tike  mpectivc 
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parties  concerned;  and  after  the  amount  of  the 
libelanl^  interest  Id  the  vessel  and  freight  hsd 
been  duly  q>praised  on  the  Bth  of  July,  1B73,  a 
further  order  was  made  that  a  monition  issue 


jf  said  steamer,  dtlng  them  to  appear  b 

aald  district  court  and  make  due  proof  of  their 
respective  claims  St  or  before  the  ISth  day  of  Oc- 
tober, 1873;  and  that  the  mooitioo  be  published 
and  personally  served  on  tbe  sttomeys,  {ooc- 
tors  or  solldlfffs  of  the  plaiutllfs  or  libelants  in 


against  the  said  steamer  Oceanua.  to  recov- 
er for  any  such  damages.  A  monition  was 
duly  Ismied  in  punuanceid  this  order,  and  was  .-_», 
served  on  the  attorney  of  the  plaintiffs  in  this  l<^""' 
suit  on  tbe  SOth  day  of  July,  1872.  On  the  2d 
day  of  8«^itembei,  1BT3,  the  dlMrlct  court  made 
a  further  order  against  the  different  tJaintiffs 
and  libelants  by  name  who  had  brought  suits 
for  damages,  etc.,  and,  amongst  others,  against 
the  plaintuts  in  Uiis  case,  ordering  tbem  to  re- 
frain frun  the  further  prosecution  of  their  n- 
MMCtivesuits,  or  any  suit  whatever,  against  the 
libelauts,  tbe  defendants  In  this  suit,  to  recover 
for  any  loss  ot  cargo  by  tbe  iJoresaid  flie  on 
the  steamship  Oceanus;  and  that  any  further 
prosecution  of  such  suits  be  and  the  same  wan 
m  said  order  restrained.  A  oertifled  o^  of 
this  order  was  served  on  the  plaintiffs'  attor- 
ney In  this  suit  at  Boston  on  tlie  7th  day  of 
October,  1873,  and  upon  their  treasurer  at  tbe 
same  place,  on  tbe  Btn  of  the  same  month.  On 
tbe  inh  <a  October,  1872,  default  waa  taken 
anlnst  tbe  plaintiffs  In  this  case,  and  divers 
other  persons,  for  faiUns  b>  appearand  present 
their  ctelms  before  the  olstrict  court  according 

tfaemonition  in  that  behalf,  and  a  decree  waa 


their  action,  and  that  the  Jury  must 
find  for  tbe  defendants;  but  the  court  refuged  so 
to  rule.  The  defendants  then  Bsked  the  court  to 
instruct  the  Jury,  amongst  other  things,  as  fol- 

"1.  That,  under  the  proper  construction  of  the 
Act  of  Congress  entitled  '  An  Act  to  Limit  the 
LiabUity  of  Sbip-Uwners  and  for  Other  Pur- 
poses,'Stat.,  ISSl.cb.  48,  the  libel  and  oetition 
of  the  defendant  filed  In  the  District  Court  of 
the  United  States  for  tbe  Southern  District  of 
New  York,  and  the  proceedings  bad  thereon, 
the  record  of  whlcb  bas  been  put  in  evidence, 

■e  a  bar  to  the  plaintiiTs  action . 

S.  That,  under  theproper  construction  of  said 

ct  of  Congress,  the  plaintiffs  are  precluded 
from  maintamlog  their  action  by  said  ptoceed- 

«  in  said  district  court. 

i.  Thnt  by  the  decree  of  said  district  court, 

de  upon  said  Ubel  and  petition  and  tbe  sub- 
seauent  proceedings  tbereOn,  it  has  been  ad-  'BbTj 
Judged  as  between  the  parties  to  the  present 
suit  that  the  flre  which  caused  tbe  damage,  for 
which  the  plaintiffs  seek  to  recover,  was  not 
caused  by  uis  design  or  ne{;lect  of  the  defend- 
'■)  Is  withm  the  meauingofsaidjAct  of  Congress." 

The  court  refused  to  give  these  insiructio-u; 
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sra-<w 
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botkA  ft  to  tbe  fiiiT  to  find  for  dM  plalDtUblf 
tlK7  w«e  MtlBfled  f  rmi  the  orMcnoe  IhM  the 
llR  wu  cwued  b7  the  negllgatoe  of  thedof and- 
■Bta,  dther  in  napeet  to  tlw  ooiMtroctiMt  sod 
eqniimeiit  of  0w  vmmI,  or  In  ntpect  to  the 
canrtnicti<»i  and  managemait  of  the  pier  or 
Imltdliuia  thereon. 

ToaUthemlfiigaof  the  ooort  the  defendant 
excepted;  and  the  Joi;  bavlng  fonnd  a  ntdfct 
for  the  blalntiffi,  the  ezceptfona  mn  argued 
before  the  Svpnme  Jadidal  Court  and  were 
orermled,  end  lodgineDt  wm  entered  for  the 

ElalnttSa.  Totnatjudgmentthiswrftot error 
bnmght  The  case,  ai  decided  by  the  Bu- 
preme  Jndtcbl  Court  of  Miiiiiiii  hiiiii  llii.  ii  re- 
ported in  118  MaB8.,49S,  and  185  mm..  2M. 

llie  principal  qneatioD  Id  tbiacaseti,  wbethw 
the  Institution  of  proeeedinga  In  the  Diatilct 
Court  of  the  United  Statea,  under  the  Act  of 
IBOi,  tor  i»ocnrini;  a  decree  of  limited  HaUUtr 
of  the  ownera  of  The  Oceanna,  the  defendanti 
in  (hepreeent  action,  for  the  Iceaea  and  Injorlea 
to  goooa  on  board  of  the  reeMl,  mpeneded  the 
ptoaecution  of  daima  for  the  aame  loaaea  and 
Injuriea  In  other  courts  Itwenu  touathatthia 
must  he  the  neoeaaar;  effect  of  such  proceed- 
ing*, and  that  thia  teeulta  aa  well  from  the  lan- 
guage of  the  law,  aa  from  Ita  object  and  pur- 


■hipby  flrs,  "unleaaaach  lire  Ii  cauaed  by  the 
dansn  ornqjiect  of  such  owner  or  ownera." 
The  2d  aection  rdatea  to  the  ahipping  of  i«e- 


dona  mMala  and  other  vahiableawiUiotngMng 
notice  of  their  character  and  TBlue,andezeDipte 
the  maater  and  ownera  of  the  Teeael,  In  auch 
caae,  from  liability  at  carriera. 

The  Sd  aection  dedaree  that  the  llaMlitj  of 
ahip-owneia  forembezelement,  loea  or  destruc- 
tion of  goods  on  board  of  their  ship  br  the  maa- 
ter, crew,  psaaengeia  or  others,  or  for  loea  or 
damage  by  colUalon,  or  for  an;  act,  matter  or 
[5SB]  thing,  loaa,  damage  or  forfeiture,  don&  occa- 
iloned  or  incorred ,  without  the  prlvi^  or  hnowt 
edgeof  snehownv  ot  ownera,  ahall  in  no  caie 
exceed  tlte  amount  or  nhie  of  the  Interest  of 
each  owner  or  ownera  reepectiTely  in  auch  ahlp 
at  Tcaael  and  tier  frdriit  then  pending. 

The  <th  aection  of  the  law  declares:  "That  If 
aa;  auch  embezzlement,loag  or  destruction  shall 
be  suffered  bj  aereral  frdghtert  or  ownera  of 
goods,  wares  or  merchandbe,  or  an;  property 
whatever  on  tbe  aame  TOTage,  and  the  wboM 
Talne  of  the  ship  or  Teste]  uid  her  frdght  tor 
the  TOTage  shall  not  be  BofBdent  to  make  com- 
penaation  to  each  of  them,  the;  ihatl  receive 
compenaatlon  from  the  owner  orownertof  the 
ahlp  or  Teeael  In  iwopoitlon  to  their  reapectiTe 
toatea;  and  for  that  puipoae  the  a^  frrtghlera 
and  ownera  of  the  i^opert;,  and  the  owner  or 
ownen  of  the  ehlp  or  veaeel  or  an;  of  (hem, 
ma;  take  flw  appropriate  proeeedinga  In  aa; 
court  for  the  pupoae  of  q>portIonIng  tbe  tum 
for  which  the  owner  or  ownera  of  the  ahip  or 
vestd  ma;  be  liable  amongst  tbe  partlet  ratTtled 
thereto.  And  it  thaU  be  deemed  a  sufficient 
oompllance  with  Om  requlrementa  of  this  Act 
on  the  part  of  such  owner  or  ownen,  If  he  or 
the;  iball  transfer  his  or  their  Interest  In  such 
▼easel  and  freight,  for  the  beneflt  of  such  claim- 
ants, to  a  trustee,  to  be  appointed  b;  an;  court 
of  competent  junadlctiMi,  toaclaaaudi  trmtee 

loa 


I  VtrntD  faATca.  Oct.  Tmt, 

Ttbe  pera(niorpenoo*whoBia;proTetoba 
■Uhled  thereto,  tn»i  and  utv  wUi^ 

I  bH  dslma  and  proeeedinga  against  tba 

owner oiowuNS  abanceate."  9  Stat  atL.,  616, 


of  an;  oaoal-boat,  Darge  or  lighter,  or  to  an; 
Teasel  of  an;  deseriptlam  whaterer,  uaed  In  sIt- 
er*  or  Inland  navigMott. 


Oie  Talne  and  importance  of  whicn 
timecommercecanliardI;beeaiimated.  Ner- 
ertheleai,  the  practical  Tahie  <tf  ttie  taw  wlll 
largd;  depend  on  tbe  manner  fai  whkA  ft  la 
admlnistend.  If  the  oourta  bavinc  the  exe- 
cution of  It  administer  It  In  a  qdilt «  faimeaa.  ^5991 


b;  It,  Qm  encouragement  It  will  afford  to  com- 
mercial open^ona,aa  iMfore  stated,  win  be  of  Ute 
last  importance;  but  if  It  la  adminlatend  with 
a  tight  and  grudging  hand,  conatrolng  erer; 
ctauae  moat  unfaTonbl;  against  ttieshiihowiwr, 
and  allowtng  aa  Utile  at  ooteMo  to  operate  fat 
his  favor,  11m  law  will  batdl;  be  wmh  Iha 
trouble  of  Its  enactment    Ita  Talue  and  effl- 


importance  to  the  pnotlcal  and  successful 
worUngof  the  taw,  the  decision  of  whidt,  in- 
deed, mn  determfne  whether  ft  is  to  be  of  anr 
real  Tahie,  it  will  be  proper  to  examine  a  UttJe 
the  grounds  on  which,  as  well  the  taw  Itself  as 
the  proceedings,  adopted  tor  carrying  It  into  ex- 
ecution, rest  nir  Iheu'  support 

We  have  no  doulX  that  Congress  had  poww 
topaaatfaehw.  It  ta  not  ml;  a  maritime  rtcu- 
lation  in  Its  diameter,  t>ul  it  ta  deuiy  within 
the  acope  of  the  power  ^ven  to  Congreta  "  to 
regulate  commerce."  In  tbe  caae  of  Th»  Let- 
lammaa,  »  WbH.,  686  [88  U.  B.,  XXn.,  «64] 
speaking  of  the  power  to  make  changee  In  the 
maritime  taw  of  tbe  country,  we  said :  "  Con- 
greae  undoubtedly  has  authmlt;  under  tbe  com- 
mercial power,  it  no  other,  to  introduce  audi 
changes  aa  are  Ukel;  to  be  needed.  Theacom 
of  the  maritime  taw  and  that  ot  commercU 
regiitation  are  not  coterminons.  It  is  true ;  but 
the  tatter  embraces  much  tbe  target  pratlon  of 
gnrand  covered  b;  the  former.  Under  It  Con- 
grtas  bat  regulated  the  registr;,  enrollment  li- 
cense and  nationally  of  shlpeandTeeeels;  the 
method  of  recordiup  bills  ot  nle  and  mortgan* 
thereon  ;  the  rights  and  duties  of  seamen ;  the 
limltatloni  ot  the  responaiblllW  of  ship-ownen 
f  c^  the  negllgeDce  and  misconduct  of  thdr  cap- 
tains and  crews ;  snd  man;  other  things  of  a 
character  trul;  maritime.  *  '  *  On  tbia 
BuMect  the  remarks  of  Mr.  JutUee  Veiaoa. 
In  aeliTerlng  tbe  opinion  of  tbe  court  In  Baitk 
T.  Bmitk,  7WaU..«66  [74  U.B.,  XIX^  218], 
(which  established  the  TsMdit;  and  effect  of 
the  Act  leniectiDg  the  recording  of  mortgagee 
on  vesseb  In  the  custom-house}  are  pertinent  ISMa 
He  ta;s, '  Ships  or  vesseb  of  the  United  Statea 
-—  creatures  of  the  legislation  of  Cmigrtsa. 
^.. .__...  __..^     -beertltled 


Noneo 


te  denominated  such,  or  b 
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to  the  IwiMflts  or  privilMaa  tbereof,  azocpt 
(hoM  ncWerad  or  aurollcd  mccordlDC  lo  tne 
Acts!  ^Member  1,  ITSSri  Stat  atX.,  Off]; 
■Ad  thoM  which,  aftor  the  lut  day  at  lurch, 
1798,  dull  be  nsiBtered  or  enrolled  In  puna- 
■nee  of  the  Act  of  81>t  Deoember,  17*3  [1 
StaL  at  U,  S871,  and  muM  be  whoUr  owned 
br  a  dtiMn  or  dtUeM  ol  Um  United  Statea, 
ud  to  be  oonunanded  bj  a  cjtizeaof  the 
■  *  *  CcMigireet  having  created,  ae  it 
tUa  apedea  of  properQ'  rad  oonferred  u 
1U  chid  value,  under  the  power  gjren  { 
ConMltntion  to  ngulate  conuneroe,  we  perodve 
no  reaaon  for  entertaliiiug  au^  aeriona  doubt 
but  that  Ihia  power  may  be  extended  to  the  ee- 
curinj;  and  iwotection  of  the  rishta  and  titka 
of  alTpenona  dealinK  therein.' 

It  seed  not  be  added  that  If  CongtoM  had 
power  to  put  the  Act  of  IBSl  [«  StaL  at  h., 
885],  ft  la  binding  on  all  oouna  and  Juriadlo- 
tiona  thiou^out  the  United  Statet. 

We  have  Mid  that,  In  the  provli 
Act,  the  acheme  waa  aKetcbad  In  c 
reference  to  ita  prorlaioni  ehowa  (hat  It  wai 
only  la  outline;  and  that  the  vqolatfam  of  de- 
taOa  aa  to  (he  form  and  modee  of  proceeding 
was  left  (o  be  preecribed  by  Jodldal  authority. 
The  law  WM  evidently  drawn  in  view  of  ifmi- 
lar  lawa  adopted  and  In  operation  In  England 
andlneomeof  theBlatee.  It  laid  down  a  few 
general  principlea  and  propodtioas  and  left  it 
to  the  couria  to  enf  oroa  them  and  carry  them 
Into  practical  effect. 

Although  (he  Act  was paaaed  hi  ISei,  It  itood 
on  the  itetute-book  for  twenty  years  before  a 
carefnl  scrutiny  of  its  provisions  wes  demand- 
ed of  (his  oonrL  In  the  case  of  Iformdi  Oo. 
T.  Wri^  dedded  In  December  Tenn,  167i:, 
and  lepCNrted  In  18  Wall.,  104  [80  U.  8.,  ZX., 
JtSS],  we  were  called  upon  to  inlerpret  the  Act, 
and  to  adwt  some  general  rulee  for  the  betlca- 
canying  of  it  into  eflecL  On  thet  occasion,  a 
hlstoiyof  similar  Acts,  both  In  England  and 
tide  country,  an  esamioation  of  the         ~  ~ ' 

maritime  law  on  the  same  subject,  and 

cumstances  under  which  the  Act  of  1651  was 
paaeed,  wen  reviewed  and  (be  general  effect 
rsttn  uuloonstnictlonof  the  Act  woe  examined  and 
i.99i.l  discnseed.  The  ctmalderation  given  to  the 
whde  snUect  In  the  ofd^on  delmied  in  that 
case,  and  ui  subsequent  opinions  of  this  oourt 
when  (he  matter  lias  been  broo^t  np  to  ex- 
amination, notably  In  the  caiea  of  3m  Bme- 
fiKtor.  108  n.  B.,  S8»  [XXVI.,  851],  and  Ifu 
JVMA  Star  [anU,  911,  snpereedes  the  neoeaalty 
of  any  minute  eiarofnatlon  of  the  law  at  this 
Ume.  We  will  make  one  extnctfrom  the(q>in- 
lon  in  the  case  fliat  referred  to.  Itis  thereMid: 
"The  premier  course  of  proceeding  for  obtain- 
ing the  benefit  of  the  Act  would  seem  (o  be 
tUs :  when  a  libel  for  damues  b  filed,  dther 
against  the  ship  in  rem  or  the  owners  in  per- 
tanam,  the  UUer,  whether  with  m  without  an 
answer  to  the  mnila,  should  file  a  pn^er  pe- 
tition fw  an  apportionment  of  the  damages  ac- 
«aiding  to  the  BtBtute,and  should  pay  into  court. 
If  the  vend oritsproceedsisnotaueady  there, 
or  give  due  sUpalstion  for  such  sum  as  the 
coiut  may,  by  proper  inquiry,  find  to  be  the 
amount  of  the  limited  liatoli^,  nr  elu  mmn. 

der  the  ship  and  fird^t ' 

trustee  in  the  manner  i 
aectien.  Having  dowll 
tOBU.B. 


appear  and  Intervene  ]9R>  ^ 
an  order  restniniog  the  proeecudon  of  other 
suits.  If  an  action  should  be  brought  In  a  state 
court,  the  ehip^wnera  abotild  Ole  a  Ubd  in  ad- 
minlty,  witbaUkssamnderordepodtof  the 
fund,  and  either  plead  the  tsct  in  bar  in  the 
state  court,  or  procure  an  order  from  the  die- 
trict  court  to  lesMn  the  fnrtlwr  proeecudon 
of  the  suit  Theoouit  having  furisdictlon  of 
the  case,  under  and  by  virtue  « the  Act  of  Con- 
neee,  would  have  Ute  ifgbtto  nfotce  iU  Juris- 
akHon  and  to  aaoertain  and  determine  the  nghte 
of  the  parties.  For  aiding  partiea  In  thb  be- 
half, and  fadlitating  pnoMdlngs  in  the  district 
courts,  we  have  pr^ued  KHue  rules  whtdt  will 
be  announced  at  an  eariy  day."  Theee  rulea 
were  announced  at  a  subsequent  day  of  these  mn 
Term,  and  vrill  be  found  at  the  cotnmenoement 
of  18  WalL,  pp.  dL,  xlii  [XX.,  Ml]. 

The  snhetanoe  of  uese  rulsSk  eo  faras  relates 
to  the  purpose  in  hand,  was  as  follows:  that 
shiiK>wneia,  dedrittg  to  claim  the  benefit  irf  Um- 
u  of  liability  vovlded  for  in  the  8d  and 


4th  secUona  of  the  Act,  may  file  a  libel  or  peti- 
tion in  the  proper  District  Court  of  the  United  [i 
States,  setting  forth  the  facta  end  drcumstancee 


on  which  sudi  Umiution  of  liability  iackimed, 
and  praying  relief  in  that  behalf ;  and  Iherwipon 
(be  court,  having  caused  due  appraiseaient  to  be 
bad  of  the  ■wwimt  ta  value  ol  the  Interest  of 
eaid  owners  mpectlvely  In  the  sUp  or  vessd, 
and  her  frdj^  tot  the  vtmge,  ehail  make  an 
order  for  the  payment  of  the  same  Into  oourt, 
or  for  the  giving  of  a  st^nlatim  with  snteUes 


elect,  the  oourt  shall,  without  such  appraise- 
ment, make  an  order  for  the  transfer  m  them 
of  Ihelr  Interest  in  such  vessd  and  fm^t,  toe 
tmitee  to  be  appointed  by  the  court  under  (be 
4th  section  of  (he  Act,  snd  upon  compliance 
witbeuch«dCT,  the  oourt  dull  tssueamonlUmi 
a^dntt  all  petMws  dalmlng  damages  for  loss  ot 
Ipjuiy  to  gooda,  reepeodng  whidi  the  limited 
liability  Is  lon^t  dtiog  tnem  toappear  btfrn 
the  court  and  make  dtu  proof  of  tfadr  reqwct- 
ive  daims,  at  or  befve  a  certain  time  not  lees 
than  three  months  tnm  issuing  the  same;  and 

rbUc  notice  of  the  monitiixi  snail  be  given  as 
other  cases,  and  sodi  further  notice  served, 
through  thepoetiAoeoro(herwIae,asthscourt, 
in  ItsdisaMMM),  may  dlract;  and  the  conn  shaU 
alao,  on  (he4>plicaitlonottheownerorownenb 
make  an  order  to  lestoaln  the  further  proeeeu- 
tlon  of  all  end  ai^  suit  or  suits  against  sdd  own- 

o  Is  then  made  for  proof  of  all  claims 

tmraisslonsr  to  be '—'  '—  "-- 

court;  for  a  report  themon;  i 


shall  be  at  liberty  to  ocmteetthelr  liability,  or  tba 


Fmally:  the  rules  provlda  thstthaBbd  orpe- 
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1SB3]  tltioDaliall  be  filed  and  the  iaidproceedinga had 
In  onv  Diatrict  Court  of  the  TJDJted  States  Id 
whlcb  the  ship  or  vessel  waj  be  libeled  to  an- 
■werfor  any  suchlOBgordamaeeior,  if  the  ves- 
sel be  not  libeled,  then  in  the  district  court  of 
any  district  in  which  the  owners  mov  be  sued' 
■ind  If  the  ship  have  already  been  lioeled  and 
sold,  the  proceeds  shall  represent  it. 

The  court  had  no  doubt  then,  aiul  has  no 
doubt  now,  of  iU  power  to  make  these  rules  un- 
der the  Acts  of  Congress  which  authorized  it  to 
prescribe  the  forms  of  proceeding  in  equity  and 
admiralty  causes.  The  Process  Acu  of  1762 
and  1^8  had  declared  thai  the  forms  of  writs, 
and  other  process,  and  the  forms  and  modes  of 
proceeding  in  suits  in  equity  and  in  those  of  ad- 
mimJIy  and  inaritime jurisdiction,  should beac- 
conlingto  the  principles,  rules  and  usages  which 
belong  to  courts  of  equity  and  admiralty  respect- 
ively, as  contradistmguished  from  courts  of 
common  law,  except  as  modified  by  the  Judi- 
ciary Act  of  1789;  but  subject  to  such  alterations 
and  additions  as  the  respective  courts  should  in 
their  discretion  deem  expedient,  or  to  such  reg- 
ulations as  the  Supreme  Court  of  the  United 
States  should  think  proper  from  time  lo  time  by 
rule  to  prescribe  to  any  circuit  or  district  court 
concerning  the  same.  1  Btat.  at  L.,  276;  4  Stat. 
BtL,,280.  And  the  Process  Act  of  164S  gave  the 
Supreme  Court  full  power  and  authority  to  pre- 
scnbe  and  reffulale  the  forms  of  process  in  tlie 
district  aud  circuit  courts,  and  the  forms  and 
modes  of  framing  andfiling libels,  biUs, 
end  Other  proceedings  anapleadingN,  L 

law,  jD  admiraltyorin  equity  In  said  CO' , 

llic  forma  and  modes  of  taking  evidence,  and 
generally  the  forma  and  modes  of  proceeding  to 
obtain  relief,  and  of  drawing  up  and  enrolling 
decrees,  and  of  proceeding  before  trusteea  ap- 
pointed by  the  court,  and  generally  to  regulate 
the  whole  practice  of  said  courts.  SBtat.atL., 
S18. 

We  are  clearly  of  opinion  that  the  authority 
thus  vested  in  this  court  was  adequate  and  sui- 
fldent  to  enable  It  to  make  the  rules  before  re- 
ferred to.  The  subject  is  one  preeminently  of 
sdniirnlty  jurisdiction.  Therulc  of  limited  lia- 
bility prescribed  by  the  Act  of  18G1  is  nothing 
more  than  the  old  maritime  rule  administered 
in  courts  of  admiralty  In  all  connttlee  except  En- 
gland from  tJme  immecnorial;  and  if  this  were 
1 594 1  not  M,  the  Ribject-inatter  itself  is  one  that  be- 
'  '  longalo  the  department  of  maritime  law.  The 
adoption  of  forms  and  modn  of  proceeding  req- 
uisite and  proper  tor  giving  due  effect  to  the 
maritime  ride  thus  adopted  by  Congres.?,  and  for 
securing  to  ship-owners  Its  benefits,  was,  there- 
fore, strictly  within  the  poweta  conferred  upon 
this  court;  and,  where  the  general  regutallcns 
adopted  by  this  court  do  not  cover  the  entire 
ground,  it  la  undoubtedly  within  the  power  of 
the  district  and  circuit  courts,  as  courta  of  ad- 


We  have  deemed  tt  proper  to  examine  thus 
fully  the  foundation  on  whkh  the  rules  adopted 
la  December  Term,  1B71,  wen  fawed,  because, 
If  those  rules  are  valid  and  blDding,  aa  we  deem 
them  to  be,  it  is  hardly  possible  to  read  them  in 
connection  wHh  the  Act  of  IftSl  without  per- 
ceiving that  after  proceedings  have  been  com- 
mcQcM  in  the  properdistrictcouTt in  pursuance 
thereof,  the  prosecutkm  pan  pattu  of  distinct 
1M4 
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suits,  in  diilerent  courts  or  evenlnthesame  con  rt, 
by  separate  claimants,  against  the  ^ip-ownei» 
Is,  and  must  necessarily  he,  utterly  repugnant  l» 
such  proceedings  and  subversive  of  their  oliject 
and  purpose. 

In  promulgsting  the  Rules  referred  to,  this 
court  expressed  itsdellberate  judgment  as  to  the 
proper  mode  of  proceeding  on  the  part  of  ship- 
owners for  the  purpose  of  hsrins  t^lr  righta 
under  the  Act  declared  and  settled  nvtlie  dclini- 
tive  decree  of  a  competent  court,  wnich  should 
be  binding  on  all  parlies  inleresLed,  and  protect 
the  ship-owners  from  beinff  harassed  by  litiga- 
tion in  other  tribunals.  Unless  some  proceed- 
ing of  this  kind  were  adopted  which  should 
bnng  all  the  parties  interested  into  one  liligtt- 
tlon,  and  all  the  clsinianls  into  concourse  for  a 
pro  rata  distribution  of  the  common  fund.  It  la 
manifest  that  in  most  cases  the  benefits  of  thft 
Act  could  never  be  realized.  Cases  might  oc- 
cur, it  is  true,  in  which  the  ship-owners  could 
avail  themselves  of  those  benefits,  bv  wsy  of  de- 
fense alone,  as  where  both  ship  ana  freight  are 
totally  lost,  so  that  the  ownersare  relieved  from 
all  liability  whatever.  But  even  in  that  case.  Id 
the  absence  of  a  remedy  by  which  they  could 
obtain  a  decree  of  exemption  as  to  all  claimants, 
they  would  be  liable  to  a  dlverrity  of  suits, 
brought,  perhaps,  Indifferent  Statea,  after  long  I' 
periods  of  time,  when  the  wltnessea  have  been 
dispersed,  and  issuing  In  contrary  results  before 
different  tribunals;  whilst  in  the  ordinary  cases, 
where  a  limited  liability  to  some  extent  exists, 
but  to  an  amount  less  than  the  aggregate  claims 
for  damages,  so  as  to  require  a  concourse  of 
claimants  and  a  prorate  distribution,  the  prose- 
cution of  separate  suits,  if  allowed  to  proceed, 
woidd  result  In  a  aubversion  of  the  whole  ob- 
ject and  scheme  of  the  statute.  The  question* 
to  beseiiled  by  the  statutory  proceedings  being, 
first,  whether  the  sliip  or  Its  owners  arc  liable 
at  all,  if  that  point  Is  contested  and  has  not  been 
decided;  and,  secondly.  If  liaUe,  whether  tb» 
owners  are  entitled  to  a  limitation  of  liaUliiy, 
must  necessarily  be  decided  by  the  district  court 
having  jurisdiction  of  the  case;  and  to  render 
its  decl^on  conclusive,  it  must  have  entire  con- 
trol of  the  subject  to  the  exclusion  of  other 
courts  and  juriadfctions.  If  another  court  may 
Investigate  the  same  queMions  at  the  same  time. 
It  may  come  to  a  conclusion  contrary  to  that  of 
the  dutrict  court;  and  if  it  does,  as  happened  in 
this  case,  the  proceedings  In  the  district  court 
will  be  thwarted  and  rendered  ineffective  to  se- 
cure to  the  ship-ownen  the  benefit  of  the  statute. 

The  case  is  very  different  from  that  of  two 
concurrent  actions  for  a  debt  or  other  demand, 
proceeding  at  the  same  time  indifferent  courts; 
though  even  that,  In  the  English  law,  was  mat- 
ter for  plea  In  abatement  in  the  action  last  In- 
stituted. Still,  aa  both  actions  In  suchcase  ai» 
prosecuted  for  the  same  end,  the  satisfaction  of 
the  debt,  and  as  onlv  one  satisfaction  can  Iw 
had,  noesscotialccntlictariscsbetwoen  thelwo. 
But  the  very  object  of  proceedings  for  limited 
liability  is  to  inquire  and  determine  whether  liiv 
parties  ought  to  be  sued  at  all  In  any  other  tri- 
bunal after  giving  up,  or  submitting  to  pny  Uw 
value  of,  all  Iheir  interest  in  the  ship  and  frci^lit. 
Besides,  it  is  obvious  on  the  face  of  the  ihiDL', 
that  proceedings  for  limited  liability  eannot  G« 

Eirticipated  in  by  two  Jurisdictions,  without 
tcrtarence  and  otmflict  between  them,  and  can- 
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not  luTc  u;  lueful  eflect  if  a  dlffemit  court 
■Dkf  loqulre  Into  and  decide  Uie  ume  quettioii, 
•DO  ezecure  a  separate  judgment  independeut 
rsBSl  "^  '^  perhapB  contrary  to  tbat  of  the  court 
'^  to  which  the  inquiry  properly  belonga.     Such 

a  lUte  of  things  would  utterly  defeat  the  pur- 


Tbe  IncoDTsnlencM  that  may  arise  from  pre- 
Tendng  or  arresting  the  piosecution  of  separate 
miital^  the  clalaumta  are  no  greater  Id  tbucoM 
Ibta  Id  the  case  where  proceediogs  at  law  aie 
arrested  for  the  purpose  of  having  au  Investiga- 
UoD  la  the  court  of  equity,  or  where  distinct 
■Dd  separate  suits  are  restrained  for  the  purpoae 
of  settling  a  common  contioversy  in  a  siogle 
proceeding:  as  lo  the  case  of  bilb  for  prevent 
[ng  a  multiplicity  of  suits,  and  Id  cases  of  baok- 
tuptcy.  %'  the  BaDkrupt  Act  of  1667  [U 
Stat  at  L.,BI7], it  wasenactedtbat  DO  creditor 
whose  debt  was  provable  uuder  the  Act  sliould 
be  allowed  to  prosecute  to  fioal  Judgment  any 
suit  at  law  or  in  equity  tlierefor  aninst  the 
buikrnpt,  until  the  question  of  the  debtor's  dis- 
charge should  have  been  determined;  although, 
if  the  amount  due  the  creditor  was  in  dispute, 
the  suit,  by  leave  of  the  court  in  bankruptcy, 
might  proceed  to  judgment  for  the  purpoee  of 
ascertaining  the  amount,  but  ezecutCon  should 
be  stayed.  See,  Jiill  v.  Harding  {anU,  4M]. 
None  of  the  cases  here  referred  to  more  Im- 
peratively require  a  cessation  of  proceedings  in 
other  suits  for  the  same  cause  than  that  of  the 
proceeding  for  a  limitation  of  liability  under 
the  statute  in  question. 

Kor  la  the  inconvenience  any  greater  Uian  that 
which  occur*  when  a  case  is  removed  from  the 
State  to  a  Federal  Court.  Id  tbat  case,  on  the 
presenlatioo  of  a  pcdtion  tor  removal,  duly  veri- 
fied and  sbowiDg  the  proper  grouods  lot  re- 
moval, and  BCcompanlea  with  the  bond  required 
by  the  statnte  od  that  subject,  the  law  declares 

•'11.  shall  thcD  be  the  duty  of  the  state  cou 

accept  said  petitioD  aod  bond,  and  proceed 

further  Id  *adi  ault"  Id  the  case  before  us,  as 
well  M  in  the  cases  of  bankruptcy  and  of  re- 
moval, the  parties  have  a  right  lo  have  their 
causes  hesrd  and  determined  oy  a  court  of  the 
tJnlted  States  invested  with  appropriate  juris- 
diction, and  capable  of  affording  a  proper  mode 
of  relief. 

Id  England,  where  the  forms  snd  modes  of 
proceeding  in  the  courts  of  admiralty  are  or 
formerlyweregreatiyhBmpcted  and  restricted, 
IBV11  ^ip-owiiei^Kekingadecreeoflimlted  liability 
under  the  law  of  uiat  country,  were  forced  lo 
resort  to  the  court  of  chancer;  for  redress,  and 
lo  csll  before  that  court  the  various  parties  In- 
Icrested.  Here  they  were  subjecleo  to  some 
onerous  conditions  bcrarctbecourt  would  exer- 
cise jurisdiction  in  their  liebalf,  one  of  which 
was,  that  they  must  confess  liabUity  for  the 
damagex  which  tbey  sougbt  to  have  limited  in 
accordance  with  the  Act  of  Parliament.  But 
when  this  was  done  and  theaiDouDt  of  thecoD- 
fessed  liability  waa  jMld  into  court,  they  were 
entitied  to  an  Injunction  against  all  other  suits 
and  proceedings  wherever  instituted  or  pend- 
ing; and  the  cause  then  proceeded.  In  due 


Undtf  recent  English  statiites.tbe  Hirii  Court 
of  Admiralty,  as  well  as  the  court  of  coaocery, 
is  empovrered  to  administer  the  law,  when  it 

■■ '*—  of  the  ship  or  its  proceeds.    '- 

D  of  Abbott  on  Sliippliig, ) 
lished  Id  1867,  h  is  staled  as  ftrilowa:  "In 


Uie  Ittfa  edItioD  of  Abbott  on  Sliippliig,  pub- 


where  several  claims  ue  made  ot  i^iportioDod 
against  an  owner  for  kxa  of  life,  poaonal  in- 
jury, OT  low  or  damage  to  ships,  boius  or  goods, 
the  Court  of  Chancery  and  ue  High  Court  of 
AdmiraHy,wbeaeveraii7shipor  proceeds  there- 
of are  under  Its  arrest.  In  England  and  Iroland, 
and  the  Court  of  Seulon  In  Scotland  and  any 


such  owner  for  the  purpose  of  determining  the 
amount  of  bia  liability,  and  for  the  distribution 
ratably  of  such  amount,  and  lo  stop  all  actions 
and  suits  pending  in  any  othM  court  in  relation 
lo  the  same  •nbjecUnatter."' 

It  la  believed  that  Id  all  other  countries  ex- 
cept Eugland,  the  courts  of  admiralty  or  tribu- 
nals of  commerce  having  coguiiance  of  marl- 
time  causes,  exclusively  exercise  this  jurisdic- 
tion ;  and  no  other  courts  can  really  exerdse  it 
so  coDvenlenUy  and  satisfactorilyaa  Uiose  courts 
can.  And  the  general  coune  of  proceeding,  in 
whatever  courts  it  la  exercised,  shows  the  ne-  [5981 
cesst^,eveiywhereacknowtedged,  that  the  court 
ezerd^g  the  jurisdiction  In  any  case  Aould 
have  exclurive  control  of  the  case. 

In  view  of  these  considerations  and  haviog  no 
doubt  of  the  jurisdiction  of  the  district  courts 
over  the  matter,  as  conrtt  of  admiralty,  la  tiie 
Roles  adopted  in  DecemberTerm,  1871,  the  dis- 
trict court  of  the  district  in  whidi  the  vessel  is 
libeled  or  found  or  in  which  the  owners  are 
sued,  waa  designated  as  the  proper  court  in 
which  to  institute  the  proceedings  for  obialn- 
Inc  a  decree  of  limited  liability.  When  cases 
arise  In  which  the  vessel  and  freight  have  been 
totally  lost,  and  no  district  court  has  or  can 
have  possession  of  any  fund  to  diatribute,  re- 
sort m«y  probably  be  had  with  propriety  lo  Uie 
district  court  of  lAe  district  in  whicb  the  own- 
ersredde,  or  when tiie  vessel  perished.  Itwill 
be  time  enough,  however,  to  consider  what  is 
proper  in  such  exceptional  cases  when  they 
Hrise.  In  £rpar<a  £Iay(on,  105  U.B.,4S1(XXVI.,. 
10G61.  we  held  that  jurisdiction  accrued  to  tiie 
district  court  of  the  aiilrict  comprising  the  port 
to  which  the  vessel  was  bound,  although  she 
bad  been  sunk  In  the  lake  and  cHily  afew  frng- 
menta  were  washed  asboie,  tbe  proceeda  & 
which,  however,  amounting  to  a  trifling  sum, 
were  deported  in  oourL  On  this  branch  of  the 
nibject  the  foUowing  remarks  wen  made  in  tiie 
opinion  pronounced  in  the  case  of  Jforuich 
aVons.  Cb,  V.  Wright,  already  cited:  "Tbe 
Act  does  not  state  what  court  shall  be  resorted 
to  nor  what  proceedings  shall  be  laken,  but 
that  the  porties,  or  any  of  them,  may  take  '  t/i« 
appropriate  proctedingt  m  any  eourl,   for  the 

rpoeeof  apporiioniDgthesumforwhich,etc.' 

)w,  no  Courtis  better  adapted  than  acourlof 
admiralty  to  administer  precisely  such  relief. 
It  happens  evenr  day,  tbat  tbe  proceeds  of  k 
vessel  or  other  nind  te  brought  Into  tbat  court 
'~  be  distributed  amongst  those  whom  Itniay 
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BuFBKu  Couiti  or  TBK  UxtTED  Statb& 


concern.  CUlmaiita  are  called  Id  b;  monltioo 
to  present  and  anManUate  their  regpective 
clainiB;  and  the  fund  la  divided  and  diatribated 
aecording  to  (he  respective  liena  and  rl^^ta  of 
all  the  parttea.  CoureH  nd^t  have  inveated 
the  Circuit  Coartt  <3  Uw  DoUed  Slatee  with 

(uiiadlctloa  of  such  caaea  by  bill  in  equity,  but 
t  did  not  It  la  also  erMent  that  the  italo 
couita  hare  not  tbe  recrulaite  jurisdiction.  Un- 
lea«,  thuefoTe,thedlsti1ctcoiutalhanselvescan 
[6M]  administar  the  law,  wa  are  reduced  to  the  di- 
lemma of  Infening  that  the  Legitlature  baa 
framed  a  law  which  la  Incapable  of  execution. 
This  is  never  to  be  done  if  it  can  be  avoided. 
Wo  bave  no  doubt  that  the  diatiict  courta,  as 
couTta  of  admiralty  and  maritime  juriadictlon, 
have  Jurisdiction  m  the  matlari  and  this  court 
undoubiedlyhaathe  power  to  make  all  needful 
— . J 1_^ —  j__  .__.!!._  j__  ■•igjiouur 

»  U.  B. 


to  modify  these  views  and, 
in  our  juogmeni,  tne  proper  district  court,  de- 
signated I7  tbe  rales,  or  otherwise  indicated 
bv  dTCumstances,  has  foD  Jurisdiction  and 
plenaiy  power,  as  a  oonrt  ed  adminlW,  to  en- 
tertain and  caiTT  on  all  proper  proceedinga  for 
tbe  due  executloD  of  the  law,  fii  all  ita  parta; 
and  ito  decraea,  in  cases  subject  to  its  Jurisdic- 
tion, are  valid  and  binding  in  all  courts  and 
places.  In  tbe  present  caae,  the  iwopar  court 
undoubtedly  was  the  District  Court  of  the 
United  States  for  tbe  Southern  District  of  New 
York,  when  the  remains  of  the  vessel  were  sit- 
uated and  when  niitawere  txongjit  against  the 
owners.  ProceedingsundertiieActbavlDgbeen 
duly  instituted  In  this  court,  it  acquired  fulljuris- 
dictloD  of  the  subject-matter;  and  haviiw  tslteo 
such  luriadlctlon,  and  procured  control  of  the 
veasel  and  freight  or  their  value,  constituting 
the  fund  to  be  distributed,  and  Issued  its  mo- 
nition to  an  parties  to  i^tpear  and  present  their 
claims,  it  became  tbe  dn^  of  all  ooorts  bdon 
wbiidi  any  of  such  claims  wen  mosecnted, 
upon  beiiv  proper^  certified  of  toe  inoceed- 
inn,  to  snipend  futoier  action  upon  said  claim*. 
But  the  power  <tf  the  district  conrta  to  iaue 
an  injunctlm  to  at^  proceedings  In  a  st^e  court 
is  questioned,  since,  l^  the  ^idlciaiT  Act  of 
ITKk,  1  Stat,  at  L. ,  880,  it  WM  declaied  that  no 
writ  of  injnnotkm  aball  be  granted  bv  the 
United  Stabas  Courts  to  stay  proceedinn  In  any 
court  of  a  State.  But  the  Act  of  18S1  waa  a 
eubaeqnent  statute  and,  by  tbe  4Ui  aectlon  of 
this  Act,  after  providing  for  ptooeediugB  to  be 
bad  under  it  for  the  benefit  of  shliH>wnen,  and 
after  declaring -that  It  shall  be  deemed  a  suffi- 
cient oompUance  with  Its  nqnirementa  cm  their 
part  If  they  shall  transfer  their  Intenat  in  ship 
■uid  freight  for  the  benefit  of  tbe  claimants  to  a 
''  trustee  to  be  appointed  by  the  court,  it  Is  ez- 
IH«salv  dedared,  that  "  from  and  after  (such) 
transfer,  all  claims  and  proceedings  against  tbe 
owners  shall  otaae."  Surely  this  iniunction  ap- 
plies as  well  to  clalma  andproceedbgs  in  state 
courts  as  to  those  In  tbe  Federal  Courts;  and 
wlillst  the  dtalrict  court  havinc  Juriadiction  of 
the  case,  for  the  purpose  of  enforcing  the  Act 
of  Congiass  and  tbe  rules  adopted  by  this  court 
In  purauonce  thereof,  can  only  direct  an  In- 
junction against  the  partiea  nnd  not  against  the 
courts  In  which  such  claims  and  proceedings 
are  proscratcdi  yet  any  further  proceedings  on 


),  of  the  acdon  and  procee^gs  In  the 
district  court,  would  be  Kunst  the  express 
words  of  the  Act,  and  dea^  erroneoua.  Tbe 
operation  of  tbe  Act,  In  tUs  behalf,  caimot  ba 
Twaided  as  confined  to  cases  of  actual  tranafer, 
which  Is  merely  allowed  as  a  sufficient  com|dI- 
ance  with  the  law,  but  muat  be  r^arded.wnen 
we  consider  its  nason  and  eqid^  and  the 
whole  acope  of  its  provisions,  sa  extending  to 
cases  In  which  whiU  Is  reqnu«d  and  done  is 
tantamount  to  iucb  tnaster;  as  where  tbe  val- 
ue of  the  owners  interest  is  paid  Into  oonrt,  or 
secured  by  sUpnlaUon  and  placed  under  Its  con- 
trol, for  (be  boidt  of  tbe  parties  interested. 

"nils  view  of  tbe  statutory  Injunction,  and  oi 
Its  effect  upon  sqiarate  actiona  and  proceed- 
ings, mda  it  unnecessary  lo  determine  the 
question  as  to  tbe  l^ali^  of  the  writ  of  in- 
junction Issued  by  tbe  district  court.  Although 
we  have  little  doubt  of  its  legality,  theqnestlon 
can  only  be  properiv  nised  on  an  q^cation 
for  an  attachment  for  disobeying  IL  As  the 
writ  waa  issued  prior  to  the  adoption  (d  Ibe  Re- 
vised Statutes,  the  power  to  issue  it  was  not  af- 
fected by  any  sui^oaed  dianse  of  tbe  law  in- 
troduced into  the  revision,  by  the  TSOth  section 
of  which  tbe  prohibition  of  the  Act  of  ITVB  in 
regard  to  injunctions  against  proceedings  in 
state  courts  hsstbis  exception  awended  to  It: 
"Except  In  cose*  when  such  injunction  e — 
be  antbmlied  by  any  law  relating  to  p~  - 

inm  in  honknintev.        JlaArr  thp  thIa  n 


the  Injuncdon  dausc  m  the  Act  of  1B61  is 
served  without  change  in  section  428S  of  the 
Revised  Statutes,  and  will  pobably  be  cou- 
stroed  as  bavlng  Its  original  ediect,  due  to  Ita 
chronological  relaUon  to  the  Act  (tf  17D3. 

But,  as  befon  Indicated,  tbe  legality  of  the 
writ  of  Injunction  is  not  involved  m  this  case. 
In  our  o[nnlon  the  state  court  in  overruling  the 
plea  of  the  defendants,  which  aet  up  tbe  pro- 
"   —     "       '     "■     ' "      Id  in 

„ jaIn, 

the  trial,  in  overruling  as  a  defense  Uie  pro- 
ceedings and  decree  of  the  district  court  as  set 
up  in  tne  amended  anawer,  diaregarded  the  due 
effect,  Oi  well  ae  the  expitsa  proviilona,  of  tbe 
Act  of  ISSl,  and  therein  committed  error.  It 
was  the  duty  of  the  court,  as  wcO  when  the 
proceedingi  pending  in  the  district  court  wem 
pleaded  and  veriliea  ^  prof ert  of  the  record, 
as  when  the  decne  of^aaid  court  was  pleaded 


claims  and  proceedings  shall  cease."  When  the 
plea  only  snowed  that  proceedings  for  limited 
liability  were  pending  and  undetwmlned  tntbe 


of  that  court,  fi  _       . 

from  prosecuting  ai^  claim  for  doroagea,  they 
were  entitled  dthw  to  a  verdict  and  Judgment 
in  tlieii  favor,  or  to  a  dtotntoal  of  the  proceed* 

we  have  asnuned  In  the  foiegtdngdiscusrien 
that  the  case  id  loss  and  damage  by  fin  <Mt 
board  of  a  ib^  b  within  tb*  psovldoaa  of  the 


ib.Google 


1661.  Pbot,' AXD  N.  T. 

8duidlthKCtioni<dtlM  Act  of  1891.  This, 
hovOTer,  U  diaputed,  and  It  is  neceawr  to  ei- 
■mlne  the  qaeatfam.  The  laneuage  ca  Um  Sd 
•ectloii,  which  gamaa  also  the  «h,  1*  certainly 
braiul  Boough  to  ODbrace  cmses  of  lou  bj  flre. 
It  de<due*  thM  the  liaUlltr  of  the  owoer  or 
ownen  of  mj  ebip  or  renel  "For  any  act, 
matter  or  thing,  lou,  danuige  of  forfeiture,  oo- 
caeioned  or  tnoniied,  without  the  piiTltv  or 
knowledge  of  nich  owner  or  owners,  shdl  in 
no  cue  eiraeed  the  amount  or  value  of  the  lo- 
Icfeat  of  nich  owner  or  ownera  reapecdvelj  in 
such  ship  or  Teeael  and  her  frel^t  then  pend- 
ing." Wfaf  should  liability  for  loss  l»  ok  be 
tmnmi  excepted  m>m  the  relief  here  preet^bedf  It  is 
^^^  Just  as  much  within  the  reason  of  the  Uw  as 
any  other  liability,  and  it  is  within  iu  t4 
If  it  is  excepted,  it  must  be  by  Tirtue  of 


ship  or  vcsad  shall  be  liable  to  answer  for  any 
loss  or  damwe  which  may  happen  to  soy  goo^ 
on  board  oT  such  ship  or  vesMl  by  reason  or 
means  of  any  flre  happening  to  or  on  board  of 
such  ship  or  veaael,  unleu  Eucb  fire  li  caused 
by  the  design  or  neglect  of  such  owner  or  own- 
ers It  Is  contended  that  this  section  covers  the 
whole  ground,  so  far  as  liability  lor  losses  by 
flre  Is  ccmcerned;  and,  therefort,  such  liability 
must  be  Impliedly  excepted  from  the  relief  pro- 
Tided  by  section  8.  But  we  fail  to  see  why 
this  should  necesaarlly  follow.  Fire,  except 
when  produced  by  Itgntning,  not  being  regard- 
ed In  the  commercial  law  as  the  actof  <&od, 
ship-ownera,  as  common  carriera,  were  beld 
liable  for  any  loss  or  dama^  caused  therebi 
Tbe  1st  section  of  the  Act  ol  1851  was  no  doul 
intended  to  chann  (bis  rule.  It  was  copied,  all 
except  the  last  cmse,  from  tbe  2d  secijoa  of 
W  (fcorge  in.,  ch.  $S,  passed  in  1786.  Tbe 
last  claaae  of  tbe  section,  excepting  from  its 
operation  cases  In  which  the  flre  Is  caused  by 
the  design  or  nerlect  of  the  owners,  was  prob- 
ably implied  In  Uie  English  statute  without  be- 
ing expressed,  as  In  ours.    In  aU ••-  — 


Co.  T.  Hill  Hra.  Co.  B7S-407 

Thtjadffmnt  vf  At  BupretM  JvOieial  CouH 
tf  JfimaeAtuetti  U  meraed  and  the  enutt  re- 
vianii»d,viihdinetion»to  takeiudifurAerpro- 
eeetHnffi  at  may  £s  m  aeeoriUmet  viith  tiiii  opir*- 
'm. 
Tmeocmr.    Ast: 

James  H.  UOKxaaej,  Clerk.  Sup.  Court,  U.  & 

Mr.  Jvitiee  Fi«ld,  diseenlinK: 

I  am  not  able  to  agree  with  the  court  In  Its 
dispoaitlon  of  this  case.  As  I  construe  the  Act 
of  1861  to  limit  the  liability  of  ship-owners,  the 
liability  of  the  Steamship  Company  for  the  loss 
'     "re  of  the  goods  of  the  plaintiff  below,  the 

Manufacturing  Company,  rests  upon  the 

Ist  section.  In  my  Judgment  that  sec^on  is 
not  qualified  nor  In  any  respect  affected  by  the 
rest  of  tbe  Act;  nor  Is  an  action  to  recover  tor 
loseea  by  flre,  caused  by  the  design  or  neslect 
of  the  owner  of  the  vessels,  controlled  by  pro- 
oeedincs  taken  by  him  to  Umlt  his  Ilabilfty  for 
losses  from  other  causes.  The  opinion  of  the 
court  iwoceeds  on  tbe  assumption  that  cases  of 
loss  and  damage  by  flre  are  witliin  the  provU- 
lonsof  the  8d  section  of  the  Act;  Iteo  states  ex- 
pressly. Tet  this  assumption  necessarily  In- 
volves the  conclusion  thM  a  flre,  caused  by  the 
design  or  neglect  of  the  owner,  m»  occur  with- 
out his  privity  or  knowledge;  which  appears  to 
me  to  be  nothing  less  than  s^ng  that  contra- 
dictoiT  and  inconsistent  terms  may  be  appro- 
priately applied  to  the  same  transaction. 

The  object  of  the  Act  was  to  change  tbe  rule 
of  tbe  common  law  as  to  the  liability  of  the 
owners  of  vesaela  for  losses  and  Injuries,  to 
which  they  did  not  contribute,  either  designed- 
ly or  by  their  neglect, but  which  were  attributa- 
ble entirely  to  tbe  acts  or  omissions  of  their  of- 
ficers or  emjicyii.  The  common  law  placed  a 
burdensome  lesponsibilltr  upon  the  owners  of  rBfui 
the  acts  or  omissions  of  tJielr  agents  or  servants 
without  Ihdr  knowledge OTaseenti  and  to  light- 


no  inconristency  or  repugnancy  in  allowing  a 
partial  exemption  In  cssee  falling  within  tbe  Sd 
sectliM);  that  Is,  cases  ol  loss  by  flre  happening 
without  the  privitg  or  knmoUdgt  of  tbe  owners. 
They  may  not  be  able  under  the  lat  section,  to 
show  that  It  hmpened  without  any  n^lect  on 
their  part,  or  iriiat  a  Jury  may  hold  to  be  neg- 
lect ;  whilst  they  may  be  very  confident  of 
showing,  under  the  8d  lection,  that  It  hap- 
pened without  their  privltyor  knowledge.  The 
GODdiUons  of  proof,  in  order  to  avoid  a  total 
a  partial  liability  under  tbe  respective  sectioi 
are  very  different 
It  is  true  the  owners  of  a  ship  may  desire  to 
.-uHti  contest  all  liability  whatever,  as  well  as  to  es- 
IWWJ  ^^y^  ^  limited  liability  If  they  fail  In  tbe  first 
defense;  and  this  they  may  do,  as  well  in  cases 
of  loss  by  fire  as  in  other  cases,  In  one  and  the 
nnu  proceeding.  And  we  see  no  repugnancy 
between  the  two  defensea.  One  Is  a  more  per- 
fect defense  than  tbe  otho-,  and  requirea  a  dif- 
ferent class  or  degree  of  proofs.  That  is  aU. 
In  our  Judgment,  the  case  of  loss  or  damage  t^ 
flre  1*  comprised  within  the  terms  and  relief  of 
the  8d  and  4tb  sections  of  tbe  Act. 


sponsibiHty  of  the  owners  for  the  consequences 
M  their  own  wrongful  acts  or  omissions. 

The  1st  section  exempts  them  from  all  liabil- 
ity for  Ices  or  damage  by  flre  of  goods  shipped 
on  board  their  vessels,  unless  such  flre  Is 
caused  by  their  dedgn  or  neglect.  When  the 
fire  is  thus  caused,  tbe  common  Uw  rule  of  lia- 
bility remdns  as  before;  and  that  extends  to 
tiie  whole  value  of  tbe  proper^  If  entirely  lest, 
or  to  the  extent  to  whlcki  It  m^r  be  damaged,  it 
only  partially  destroyed.  The  concluding  im>- 
vision  of  the  section  is  equivalent  to  a  declara- 
tion that  the  exemption  provided  in  the  preced- 
ing part  shall  not  exist  when  the  firooriginaied 
from  the  wrongful  acts  or  omissions  of  the 

The  8d  section  preacribes  a  limited  liability 
of  the  owners  for  losses  from  a  ^eat  variety  of 
acts.  It  does  not  exempt  them  from  all  liabil- 
ity, but  restricts  ft  in  tbe  cases  mentioned  to  tbe 
value  of  thdr  Intocat  In  the  vessels  and  tbe 
freiffbt  then  pending.    It  Is  as  follows: 

"That  the  liability  of  the  owner  or  owners 
of  any  ship  or  vessel  for  any  embezzlement,  loss 
or  destruction  by  the  master,  officers,  mariners 
passengeia  or  any  other  person  or  persons,  of 
any  property,  goods  or  merchandise  shipped  or 
-iut  on  board  such  ship  or  vessel;  or  for  any 
damage  or  injury  by  collision;  or  tor  any 
1047 
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It7  or  knowledge  of  sacb  owner  or  ownen.ahAll 
Id  nocueexcMdtheamouDtorTBlueof  thein- 
terert  of  Bach  owner  or  ownera  respectivelj  in 
iucb  ihip  or  veasel  uid  lier  trti^t  tben  pend- 

Tin  4tli  wctioD  refen  to  tbe  acts  mentioned 


•everal  fred^iten  or  ownen  of  good*  on  tbe 
Bune  Toyege,  «nd  Am  whole  tbIuo  of  the  ehip 
and  freight  shall  not  be  eoffident  tonakeoom- 
pCDBMiou  to  each  of  them,  they  shall  recdre 
--_,  compensation  from  the  owner  In  proportion  to 
LBOBj  uj^  nqtecUve  lonet;  and  for  that  purpoae  the 
frelgfalera  and  ownera  ot  the  proper^  and  the 
owner  of  the  ehip  or  any  of  them  may  lake  pro- 
oaedingi  in  any  oonrt  for  the  purpoae  of  appor- 
tioning the  euin  for  wbicb  be  may  be  DaUe 
among  tbe  partiee  thereto;  and  the  owner  may 
transfer  hie  interest  In  the  ship  and  freight,  tor 
the  benellt  ot  the  claimants,  to  a  tnislee,  to  be 

rlnted  by  any  conrt  of  competent  juriadio 
to  act  ■■  such  for  Uw  persons  entitled  there- 
to, after  which  transfer  au  claims  and  pioceed- 
ings  agalnat  him  shall  cease. 

It  seems  dear  that  the  variona  casea  of  dam- 
ages sod  looei  emimeraled  in  section  8  are 
tiot  Intended  to  embrace  Iosbbi  by  fire.  This 
aection  first  speaks  of  the  liability  of  the  owner 
for  embeEzlement,  loss  or  destruction,  by  the 
master,  olDcerB,  mariners,  passengers  or  other 
peraoUB,  of  property  shipped  on  boud  IhaTea- 
seL  It  Uieo  speaks  of  his  Uabitity  for  anv  loss, 
damage  ot  iniury  by  coUlsioii;  and  lastly,  for 
any  lose  by  any  act,  matter  or  thing,  loss,  oam- 
ago  or  forfeiture,  done,  occsitioned  or  incurred 
without  his  priri^  or  knowledge.  It  is  con- 
ceded that  the  language  of  the  first  and  second 
parts  of  the  section  doss  not  include  losses  by 
fire,  and  (he  language  of  tbe  concluding  clause 
does  not  necessarily  include  them.  It  may  be 
applied  to  other  cases;  aitd  as  loasea  by  flre  are 
specifically  embraced  by  the  let  section,  it  must 
receive  ench  applicatkin  as  will  give  to  each  seo- 
tion  full  force.  This  is  a  satled  rule  of  con- 
BtrucUoD.  Besides,  It  csnnotbecmiteDdedthat 
an  act  done  by  the  design  of  the  owner  could 
have  been  done  without  his  folTity  or  knowl- 
edge. It  must  neoesMri^  have  been  done  with 
both;  and  if  the  fire  was  caused  by  the  neglect 
of  theowner,  itmustbe  Dtesumedto  have  Men 
caused  with  bis  knowledgSL  Where  one  Is 
bound lodoa  thlngortoseethatcertalnthinga 
are  done,  he  Is  presumed  to  know  the  direct  con- 
sequence of  his  careloBSoees  and  nei^ect  in  those 
respecta,  Especially  is  this  so  whue  his  doing 
the  thing  orseeiDK  that  it  is  done  Is  necessaiy 
to  the  ufety  ot  Hfe  or  property.  He  cannot 
shield  himself  from  reqMuisibiUty  by  saying  tiiat 
he  did  not  know  what  would  be  the  consequence 
of  his        "  ~"     " 


of  fire  hHmenIng  without  hisderign  or 

a'theSd  sectiona  liaUlity  is  btsi. 
m  to  the  extent  of  the  nlue  cf  tb* 


n^^ect,t(  h 


Act  speaks  of  ne^ect  tiy  the  owner,  not  by  any 
[OOtt]  Bubordlnate officer  oragent.  It  is.tbcref ore, per- 
sonal neglect  which  is  mesnti  and  it  would  be 
unrtasonable  to  hold  that  the  owner  was  igno- 
rant of  that  which  neoeasarily  followed  from  bis 
own  personal  conduct. 

N(rt  only  would  this  be  unreasonable,  but 
there  Is  to  Inconsistent^  in  holding  that  the  1  st 
•ectioit  exempts  the  owner  from  all  UabUlty  in 
UMS 


.  andfreig^inoMeotafireoceurTingwhlK 
out  his  prlTi^  or  knowledge.  And  yet,  accotd- 
log  to  the  position  of  the  court,  the  owner  Is  ex- 
empted by  Uie  let  section  from  all  liabOiU  If 
a  fire  occur  without  his  knowledge  and  privity, 
and  by  the  8d  section  ts  subjected  to  liability  to 
tbe  extent  of  the  value  of  the  ship. 

As  stated  by  counsel  of  the  puintifl  below, 
there  can  be  no  public  policy  in  absolving  eom- 
moD  carriers  by  water  bom  their  full  UaUH^ 
'*  others  for  propo^  which  has  been  Intruslea 
_.  dieir  care,  and  haa  been  lost  by  their  dea^ 
orn^lect  It  certdnly  would  require  language, 
as  he  ofaservee,  BO  dear  and  plain  that  no  sub- 
tlety of  criticism  csneacape  mm  the  concliudoo, 
before  such  a  namooe  can  be  ascribed  to  Con- 
ipess.  It  would  be  eatablidiing  a  limitation  of 
Qabili^  against  public  policy,  common  right, 
and  the  umversal  feeling  of  justice.  It  would 
make  the  law  one  to  protect  wrongdoers,  and 
to  punish  the  innocent  who  had  beep  injured 
by  them  while  thus  protected. 

If,  then,  the  1st  sitctlon  is  not  affected  by  the 
_  _her  sections  of  the  Act,  tbe  liability  of  the 
owner  of  a  vessel  In  case  of  fire  caused  by  his 
design  or  n^lect,  exists,  as  It  alwajTs  has  exist- 
ed, at  the  common  law;  and  that  liabilitv  may 
be  enforced  in  any  court,  state  or  federal,  hav- 
ing Jurisdiction  c^  the  parties.  Tbe  other  md- 
vwions  W  wbldi  the  owner  may  seek  to  relieve 
him—If  from  liability  by  Buirendering  his  ves- 
sel and  the  trd^t  earned,  have  no  application 
to  sncb  a  esse.  It  follows  that  the  defense  of 
a  liability  limited,  as  asserted  by  the  district 
court,  goes  to  tiu  ground. 

There  is  also  another  consideration  which 
leads  lo  the  same  conclusioB.  By  section  9  of 
the  Judiciary  Actof  1788,  re«nacled  in  section 
563,  clause  8,  of  the  Revised  Statutes,  a  common 
law  remedy  is  expressly  reserved  to  sniton  in  (OOTl 
all  cases  where  the  admiraltv  has  Jurisdiction, 
provided  the  common  law  euo  gives  a  remedv ; 
and  that  the  common  law  gives  a  remedy  in 
casea  of  losses  by  firewheregoodsareintrusledlo 
commoncarriers  by  vrater.there  can  be  no  doubt. 
Of  audi  common  law  reniedy,  the  state  eonits 
have  exdurfve  Jurisdiction,  when  the  partiee 
are  dticens  of  the  same  State,  and  concurrent 
Jurisdiction  with  the  I^sderal  Courts  when  tbe 
parties  are  dtizens  of  dllterent  States.  The 
state  court,  therefore,  had  Jurisdiction  of  this 
case.  It  la  a  suit  in  ptnanam,  and  even  if  • 
Federal  Conrt  might  also  take  Jurisdlction.that 
of  the  stale  ooort,  having  first  attached,  couhl 


affect  the  JuriaScUui  of  tbe  state  court.  Tbo 
Act  of  Congress  of  17VS  torUds  anyinjuoction 
from  a  Federal  Court  to  restrain  the  proeecutirai 
of  a  suit  in  a  state  oourt;  and  this  Act  has  never 
been  repealed,  either  expressly  or  by  implic»- 
tloD,  except  as  tojnvoeedings  In  bankrupts. 
R.S.,  secTaO;  Aet  v.  Jmnesi.  7  How.,  a2S; 
Taylor  v.  fJarrgt  [tupnt] :  MeKim  v.  FoorAiss. 
7  Cranch,  279;  DtgoM  v.  WeteoU,  7  Crsnch,  17»i 
WaUon  V.  Jetu*.  »  Wall.,  679  [80  U.  S.  JUL. 
«W];MH>uiv.aH7«n<«r,81U.S.,2fi4[XXIIL, 
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S4S\:  Dial  t.  JttgnOdt.  H  U.  S.,  840  [ZXIT., 
644]. 

For  these  reuom,  I  am  of  opiofoD  that  the 
judgment  of  tbe  state  court  should  be  affirmed 
and  I  am  authoriied  to  my  litaX  Mr.  JtuUce 
Qrm7  cddcutb  with  me  in  this  conclusion. 

Truacopir.  Test:  _ 

James  U.  HcKennsj',  Clerk,  Sup.  Ocnin,  U.  8. 


|«08J  STANHOPE  ROBERTSON,  JOHN  T.ROB- 
BBTSON,  Jr..  aj»d  EDWARD  A.  R. 
WYATT,  A  Hinur,  bjr  HU  Ouanlian,  Ei>- 
■wm  R.  Wtatt,  Plfl.  in  Bit., 

ESAU  PICERELL  et  al. 

(See  B.  C,  Beporter'a  ed.,  IW-SIT.) 

Aftifa  judiciai  recordi  a*  enidence—lau)  of  fiaee 
a*  0  real  property— probate  of  mil— proof  of 
dteim — admimon  ^tiUe — eOoppd. 

\.  Tbe  Act  of  CoDsreea,  deolBrlns  the  effect  to  be 
«lTCDlDanrooartwlUilD  the  Unllcid  SUtetto  tire 
recordi  ana  Judloial  proceedings  of  the  SBvenl 
States,  docs  not  rciiuire  that  they  ihall  have  any 
creater  force  uid  emcacf  Id  other  courts  than  In 
ibe  courts  ot  the  SMtes  from  which  tbey  are  taken, 
but  only  sucb  tslth  and  credit  sa  bj  law  or  mmite 
they  have  there. 

£.  Tbe  law  of  the  plac*  Kovenu  a*  lo  the  forrnall- 
tles  npcevary  u>  tbe  Iranafar  of  real  property. 


8.  The  probate  of  a  will  of  rod  property  In  one 
State  to  of  no  force  in  estabUahlnD  tbe  Talldlty  of 
tbe  will  as  to  real  piraertr  In  another  State,  lliat 
InlDedTby  tbe  lawaofUre  State  when 


'cttnent,  proof  of  aderlse  of  laud  In  Htry- 
__..  __  .  Ibe  same  tow  obtains  m  tbe  Dtotrict  of 
Columbia— must  be  made  by  the  production  of  Ure 
will  ID  court,  and  evidence  of  lis  execution  bj  tbe 
aiilncrlblnf  witntisses;  or.  If  thewlll be lostor can- 
not be  produced,  proof  must  be  made,  by  noondary 
«vldeoce,  of  lie  ezmnitloo  and  oontents. 

B.  wborebotb  partleaasserttJtla  ftomaoommon 
(tutor  and  DO  other  source,  tkdtber  can  deny  that 
aucb  srantor  bad  a  *alia  title  wbeo  be  eMCuted  bto 
ooDvoyanoa. 

S.  The  doctrine  of  estoppel  In  Mil  oannot  be  an- 
plied  to  preclude  a  srantee  whether  of  a  fee  or  life 
estate.  In  an  absolute  conveyance,  without  tecllal 
or  covenant,  from  denykv  nls  (laDtor^  title  and 
acqulriua  a  luperlotone. 

[No.  189.] 
Argued  Ike.  B,  isis.       DtcOad  Dee.  17,  IS8S. 

F  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

This  vaa  hd  action  of  ejectment,  brought  in 
the  court  below,  by  the  |>1aiatiff  in  error,  to  re- 
cover certain  premifea  dtualed  inthe  City  of 
WushiDgton. 

Tbe  tntl  lesultcd  Id  a  verdict,  by  direcUoo  of 
the  court,  and  Judgment  for  the  defendants. 
This  judgment  luivlne  been  affirmed  lij  tbe 
court  below  in  OenertJ  Term,  the  plaiotia  sued 

Th. 
the  ct  _. .. 

Mr.  i,  O.  Billow,  for  plaiDtiS  In  enor. 

MaiT*.  Sftmaal  B,  Paul  and  Frtd.  W. 
Jontt,  for  dcfcDdanle  in  enor: 

The  judgment  of  the  Virginia  court  and  the 


NaTk.-Les  kN4  t«i  ri 


Ita  oownu  Hits  ta  lomls  by 

„-- JoClarkv.anbsia,l>n.& 

(•  Wbuat.).  BIT:  and  not*  to  Darby  r.  Mayer,  av.A. 

109  11.8. 


record  of  the  proceedings  of  said  court  were  en- 
titled to  full  Mtb  and  credit  before  tbe  Supreme 
Court  of  the  Dlitrlct,  to  the  extent  to  which  the 
Virginia  conn  had  Jnriadiction,  and  to  that  ex- 
tent odIj. 

I/Areg  V.  Kttehum,  11  How.,  160;  HarrU  v. 
Barammm,  14  How.,  S84. 

In  ejectment,  the  only  mode  of  proving  a  de- 
vise of  realty  is  to  protluce  tbe  will  itself  and  tu 
subecribing  witnesses;  if  the  witnceses  ai 

■nSl 

£▼.,»(..    _   _,   .._. 

6»4;  Darb;/  y.  Mover,  10  Wboat.,  4«ai  Adam*, 
Eject,  268. 

The  Itt  led  ra  eitm  govems  in  ejectment. 

3  Kent.  Com.,  sees.  42S-9:  Story,  Confl.  L., 
sees.  424-28, 4SS-T4;  U.  3.  ▼.  Oratbu,  7  Crauch, 
110:  JanD.Wil]a,ed.184S,  ch.  1.,  aeca.  l-IO;  Kerr 
T.Jf«>n,B  Wheat,  660. 

By  the  law  of  Maryland  and  the  District  of 
Columbia,  even  tbe  domestic  probate  of  a  will 
of  leal  estate,  is  notevidence  of  tbe  will. 

Md.  Act  of  Aawmbly,  1798,  ch.  101;  MeObr- 
tHieJcv.  AiWeonf,  10 Wheat.,  lB2;i>ni4yT.iW(w- 
r,  10  Wheat.,  465;  Kerrr.  Moon,  9  WbeaL,  0«. 

iMte  in  another  State. 

8  Oill,  198:  8mi&  T.  SUeU. 
IHar.  &McH.,41». 

Mr.  JvUee  IHald  delivered  the  opinion  of 


in  evidence  a  conveyance  of  the  premises  fi 
tbe  United  States  to  one  Roben  Moore,  eieciitcd 
in  June,  1600;  and  then  endeavored  to  tmrv 
title  from  the  grantee  throuffb  a  devise  in  his 
last  will  and  teatameot,  bcadng  date  in  Julv. 
1808.  For  this  purpose  they  produced  and  of- 
fered a  tnnscilpt  of  ptoceedines  in  the  Hustines 
Court  of  Petersburg,  in  the  State  of  Virgioin, 
containing  a  copy  of  the  wUI  and  of  its  probat« 
In  that  court  in  December,  1804. 

By  the  law  of  Virginia  then  in  force,  that 
court  was  authorized  to  take  tbe  probate  of 
Willi,  OS  well  of  real  as  of  peraonal  estate;  and 
when  a  will  was  exhibited  to  be  proved,  tt  could 
proceed  immediately  to  receive  proofs,  and  to 
grant  a  certlflcate  of  Ita  probate.  Within  seven 
years  afterwards,  its  vahdlty  was  open  to  con- 
testation in  chancery  by  any  penon  Interested; 
bat.  If  not  contested  within  that  period,  tbe  pro- 
iMte  was  to  be  deemed  conclusive,  except  as  to 
parties  Inboring  at  tbe  time  under  certain  dis- 
abilities, who  were  to  have  a  like  period  to  con- 
test its  validity  after  the  removal  of  their  dia- 
abiliUes. 

Tbe  transcript  was  offered  not  merely  as  an 
exemplified  copy  of  (he  iword  of  tbe  last  will 
and  testament  <a  Robert  Moore,  and  of  it*  pro- 
bate fn  tbe  hustlngB  caatt,  but  also  as  condu- 
■iveproof  of  the  validity  of  the  wUI,  andof  al) 
mattersinvolvedlnttaprobate.  Upon obJectlOD 
of  the  defendants' counsel ,  it  was  excluded  and 
an  exception  was  taken  to  tbe  exduuoD.  This 
ruling  of  the  court  constltuieK  the  principal  er- 
ror assigned  for  a  reversal  of  the  Judgment. 

We  think  tbe  ruling  was  correct.  Looking 
--  the  tianacripl  presented,  we  find  that  it  shows 


lOtt 


Bdpbxmb  Oouxt  or  th>  TTkiikd  Staiw, 


ncofd  npon  ptoof  tlwt  llw  inatrnment 
dmuitn  to  It  wen  in  Ut  bandwritlii. 

la  Qxeontion  WMV  calledi  so  proof 

■a»ea  ■         '■'  ■• 

of  tbe  partka  whose 
wKoeMM,  and  nc  ~' 
tntereMed,  of  the  ,  . 
court  is  a  reooid  it  fumlihea  no  proof  of  an 
liutraiDeiit  executed  aa  a  latt  wOl  and  teala- 
tamt  in  »  fonn  (o  pa»  real  estate  In  the  Dis- 
trict of  ColntnUa.  Tbe  erocution  of  audi  a 
will  matt  be  alteaied  br  at  least  Ume  wltnosei. 
,1  ItmatteranotboweirecUTBthe'-' 


contested  la  a  court  of 


nated  there,  and  its  TeUdltj  must  b 
In  tbe  manow  required  m  that  Is' 
mfltar  doctrine  that  the  law  of  tb  . 
ema  as  to  theformalities  nece«aiyto  tbe  trans- 
fer of  nal  property,  wbetha  tflanwirtiiy  or 
inittvlw.  bnioatof  theStaleeoftbeUnlona 
wlU  of  real  proper^  must  be  admitted  to  probate 
In  some  one  of  tbdr  courts  before  It  can  be  re- 
ceived elsewhere  aa  a  cmiT^jance  of  aucb  i»op- 
erty.  But,  bv  the  law  of  Maryland,  wblcb  goT- 
emsin  theDutrlctof  Columbia,  wills,  so  fares 
real  property  Is  concerned,  are  not  admitted  to 
sucfaproDole.  Tbe  common  law  rale  prevails  «w 
that  subject.  The  orphans'  court  then  mar,  it 
Is  true,  take  the  probate  of  wltls,  though  utey 
affect  lands,  provided  they  affect  cbaltels  slso; 
but  tbe  probate  is  evidence  of  the  validly  of 
tbe  wlU  only  so  far  as  tbe  personal  pnqierty  Is 
cmceroed.  Aa  an  Instrument  conveying  real 
property,  the  probate  It  not  evidence  of  lis  exe- 
cution. That  must  be  shown  by  a  production 
of  the  Inelrumeiit  itsdf  and  proof  by  the  tab- 
scribing  witnesses;  or,  if  they  be  not  living,  by 
ftoot  <M  their  bandwriting. 

So  It  matteia  not  that  tbe  tame  effect  is  to  be 
given  in  the  courts  of  this  District  to  the  record 
of  ttie  husUngs  court,  which,  by  the  law  of  Tlr- 
Klnia,  can  be  ^vea  to  It  there;  tbU  is,  that  it  is 
a  be  received  as  suffldeni  to  pata  tbe  title  to 


realp 

tlonet 


[  remalnt:  la  tbe  instrument  suflSdent 


duced  and  pro^ 
If ,  as  Btsted  tpy 


ooonad.  It  Is  on  file  in  tbe  hue- 


be  removed,  then  It  sboold  liava  b> 


of  the  Btida  an  pcoved,  when  It  ts  impoaiible 
to  compel  tbelrproductlMi  in  court. 

The  Act  of  Congress  dedarinKtbe  effect  to 
be  given  is  any  oooit  wltbln  the  United  Btatee 
to  tbe  records  and  Judldal  proceedinn  of  tbe 
several  States,  doaa  not  reqnin  that  uey  shall 

"■ fnoe  and  afflcaey  in  othtt 

a  eonrta  of  the  States  from 


the  p(di(7  <tt  the  piovlaiona  of 

_ n  and  laws  <rf  the  United  Stslei 

tbatsuMect  SBord «f  FnUie  WM»  r.  Oeium. 
ha  OM.,  17  Wsll.,  BW  [M  U.  8..  XXI.,  Wlj. 
It  does  not  appear  that  the  validlly  of  tha 
wiU  of  Moore,  aa  probated  In  18M  tn  tbe  Hub> 
Ungs  Court  of  Pstustnug,  was  ever  afterwaida 


nirtof  dtaneeryln  Tbglnla, 
therefore,  be  deemed  eondv- 

-  Stata  la  coMenwd.  a  '  " 
It  to  peas  aU  psoper^ 
f erred  by  a  vaUd  Instr 


ofthatltind.   Bat  no  greater  effect  can  be  givaD 

out  of  Virginia  to  the  proceedlon  t»  the  bna- 

tingi  ooort    Tba  pcolMta  —'■H'''— t  aothinc 

beyond  the  validly  of  the  will  thete.    It  does 

not  take  tbe  place  of  provtelona  nnnmnarj  to  Its 

validity  aa  a  wHl  of  real  propsrtr  In  other  Btataa, 

It  they  are  wanting.    Its  vaUfflty  aa  such  wiD. 

in  other  Btates,  demands  on  ha  ezeontlon  tn  oon- 

fomd^  with  their  laws;  and  If  probate  there 

be  also  required,  sndi  prolMte  most  be  bad  ba- 

fore  it  can  be  reccdved  at  evidence. 

Aotbority  for  these  views  Is  found  tn  the 

tses  of  JfECbnnM  v.  fiUKcMi^  and  of  2)ar«r 

.  Maj/er,  both'  reported  In  10  Wheatoo.    In 

tbe  first  M  them  it  appeared  that,  by  the  law  of 

Ohio,  before  a  wHl  devising  real  pnpetQr  can 

be  considered  ss  valid.  It  matt  be  presented  to 

the  court  of  common  pleia  of  the  oounty  where 

tbe  land  lies  for  probate,  and  be  proved  by  at 

least  two  (rf  tha  subscribing  wltnessee,  unless  It 

hat  been  i^oved  and  recorded  in  another  State 

according  to  its  laws;  tn  which  case  an  autben- 

"--^d  COOT  m^  be  offa«d  for  probate  witb- 

fffoot  (^  the  wltneasea.    A  will  deviabig 

proper^  la  that  Btate  was  admitted  to  pro- 

jlnlheStateofPennsylvanU,andthlacoart 

held  that  such  probate  gave  no  validltr  to  the 
win  in  reapect  to  tba  real  property  in  Ohio,  aa 
to  wblcb  the  deceaaed  was  to  be  oonddered  aa 
having  died  biiettats.  iaWbeat.,a08,iNe.  In 
the  second  caas,  whfadt  waa  an  actloa  of  eject- 
ment for  land  In  Tetweiaee,  the  defendant  en-  [SIS] 
deavored  to  trace  title  to  tbe  premUet  through 
the  wiUofoneKltls.  Forthatpnipoae,  aot^ty 
and  probeteof  the  wUldevldnjEthe  property  wera 
produced  In  evidence,  certmed  from  the  Or- 
phans' Conrtof  BaltimoreOounty,  Maryland.and 
admitted  agalaat  the  objection  of  the  pUntiff. 
This  court  add  the  roomd  Joadmittibfc  and  ia. 
tit  opinion  explained  the  common  law  doctrine 
aa  to  what  waa  legal  evidence  in  an  actlmi  of 
ejectment  to  establiab  a  devise  tf  real  property. 
M  stated  that  the  ordlnarv'a  probate  was  no  er- 
Idenoetd  theexecutlonof  tbe  will  In  ejectment; 
that  where  the  will  Itself  wss  in  exittenoe  and 
could  be  produced,  h  was  neceteary  to  prodncs 
it;  and  that  when  the  will  was  lost  or  coiddnoi 
tie  produced,  seoondaiy  evidence  was  necessa- 
rily resorted  to;  bat  that,  whatever  the  ^oof. 
It  wss  rei}ulred  to  be  msde  before  Um  conrt 
which  tried  tbs  cause,  the  proof  before  tbe  or- 
dinary being  «t  pom,  tbe  heir  at  law  having 


aolemnltles  not  being  required  to 
■uuut  uw  will  to  probate,  which  an  indispert- 
sable  to  give  Itvall^ty  asadevise  of  real  prop- 
erty. AsA  tbe  court  added  that  tbe  law  of 
HMvland,  with  regard  to  tbe  evidence  of  a  de- 
vise in  ejectment,  waa  the  common  law  of  En- 


The  first  of  theee  cases  shows  tbiU  the  pro- 
bate of  a  wDI  of  real  proper^  in  one  State  la 
of  no  force  hi  ettaUlddng  tbe  validity  of  Uie 
will  In  another  State.  That  must  be  deUrmined 
by  the  laws  of  the  State  where  the  pn^jierty  la 
sUusted.  Tbe  second  oase  ebowB  that  tM  imt^ 
oi  a  devlae  of  land  in  ejectment  fa  MarylaBd, 


-,  iw  o,  a. 
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•nd  tts  liw  obtalu  In  thb  Dbtrict,  muot  be 
niAde  bv  lbs  production  of  the  vOl  In  ooatt, 
and  eridenoe  of  it«  execution  by  the  aabacrfb- 
Ing  wltneflBH;  or,  if  the  will  be  mt  or  cannot 
be  produced,  the  proof  must  be  made  b;  mc- 
<«kaaT7  evidence  ta  Its  execution  and  contents. 
The  [daintifia  contend  that  thejr  can  use  the 
record  of  the  Hustings  Comt  In  Virginia  aa 
prmdof  the  genulneneee  of  the  InMrumoit,  and 


lunoitai 
<t  erideD 


andthuxttabUib  it  aa  a  will  suffldent  to  paet 
[•ISIrealestatelntheDMrictof  Columbia.  But  in 
IU«  contention  thej  overlook  «  materia]  di^ 
cmnsUnce.  It  la  not  mifBdent  to  give  effect  to 
an  InstrumentMawill  of  real  proper^  that  Ita 
genuineneae  mereljbe  eatablbhed.  lUnnu- 
«  beriiown  bjr  the  wltiiewta,  if  thev 


ter;  and  If  dead,  Ihdr  handwriting  must  be 

iwoved,  M  alrcadj  stated.    No  othe *— '" 

answer;  certainly  not  the  [wobate 

on  exparU  teslbnony  bj  a  tribunal  of  another 

State  or  country. 

When  the  record  of  the  win  and  probate  were 
excluded,  the  platattiae  offered  perol  • 
to  show  that  the  cop;  of  the  wtu  in  th 
waea  troecoi^of  the  original  now  01 


Tlie  proof 
llahed  the 


copy  would  not  have  eUab- 

the  validity  of  the  original  Instrument 
as  a  wfU  to  Mse  real  property  in  the  District  of 
Columbia.  The  law  of  Maiyund  of  1785,  upon 
which  the  iriaintiS  relies,  assuining  that  ft  i* 
still  In  force,  which  mav  be  doubted,  was  not 
derigned  to  diange  the  fomi(aitiea  required  by 
the  local  law  for  the  validity  of  wilb  of  real 
property  executed  In  other  Stales;  but  to  gire 
to  authenticated  ccples  ot  such  Inetnuoents, 
when  recorded  or  flbd  with  the  register  there, 
the  same  force  and  efBcac?  which  would  attend 
the  orl^ioala  If  produced. 

Failmg  to  secure  the  introduction  of  the  rec- 
ord of  the  huatiogs  court  and  the  parol  evi- 
dence mentioned,  the  plalntiOa  Inrisied  that  the 
defendants  were  estopped  from  asserting  an  ad- 
verse title  against  than.  To  support  tlulrposi- 
tloo  Qtej  Introduced  a  deed  by  one  Robertson 
and  bis  wife,  Uaria,  executed  in  1889  to  one 
Samuel  Redf  em , conveying  the  premises  for  the 
life  of  the  said  Maria,  and  then  showed  con- 
veyances In  tM  <tf  the  property  from  Redfem 
to  one  Fnaer,  and  from  Fiaser  to  one  John 
Plckrell,  then  a  devise  of  the  pmpatj  t^  faim 
to  Anna  Plckrell,  and  bybertotheddanaaals; 
and  that  the  plaintUIa  are  heirs  of  Robertson 
and  wife,  who  are  dead,  Maria  having  died  in 
IBTS;  and  they  contended  that  the  conveyance 
by  RobertsMt  and  wife  of  a  life  estate  to  tfao 
gnoior  of  patttea  through  whom  the  defendanta 
trace  their  interest,  prednded  them  from  as- 
[6141  nrting  any  title  agunst  the  right  of  the  plaint- 
iffs to  the  revenlon  aa  bein  ot  Robertson  and 


estate,  and  all  persons  taking  a  subsequent  c( 
veyance  In  fee  from  him  or  nis  erantees,  or  < 
riving  titie  by  devise  from  mxat  gnnieee,  1 
estopped  to  deny  that  the  reversion  upon  t 
terminaUon  of  the  life  cetate  Is  veatea  in  t 
granUMT  or  hb  htbk 
tMV.S. 


There  waa  hne,  of  conree,  no  esUm>el  ly  dss< 
against  Redfem,  the  grantee  ot  the  life  esute, 
for  he  did  not  Join  In  theexeoutlon  of  the  in- 
■trument,  nor  Is  his  seal  annexed  to  it  Ifany 
eetoppel  was  created  agahut  Ids  acqoJrition  of 
the  reversion  trota  other  parties  than  his  grant- 
on  or  persons  rfaiming  under  them  It  was  one 
inpaii;  and  that  can  arise  as  between  granttv 
and  grantee  only  whme  from  the  relation  of 
the  partiea  there  is  implied  in  the  acceptance 
of  possession  under  the  deed  an  obligation  to 
restore  the  poeeesstoD  on  the  happening  of  cer- 
tain events,  or  to  hold  the  pit^terty  for  the 
grantor's  bcmeflt  or  persons  dedgnated  by  him, 
sncbaaexlstsfrom  the  relation  of  landlord  and 
tenant,  of  mortgagor  and  mortgagee  or  the 
creator  of  a  trust  and  trustee.  Oarduer  v. 
Orcme,  S  R  I.,  104. 

Hie  doctrine  thatakeeeeenterlniF  Into  poeaea- 


riOB  nnd^  a  lease  is  eetopped,  whust  retaining 
pcaeeaslcm,  to  deny  his  landlord'a  title.  Is  famil- 
iar. That  arisee  from  the  nature  otUio  contract 


of  tease,  which  is  for  the  possession  and  us^ 
for  a  prMcrlbed  period,  of  the  leeeor's  property 
upon  conslderaUons  to  him  by  way  01  rent  or 
otherwise.  It  Implies  an  obligatioo  to  surren- 
der the  nremlses  to  the  lessor  on  the  termina- 
tion of  the  lease;  that  is,  at  the  eii^ratlon  of 
the  time  duringwhtch  the  owner  has  stipulated 
that  the  lessee  may  have  the  use  and  possession 
of  his  property.  As  said  by  tUs  court  In  BUght 
v.J&KJUt«r,  -'Tho  title  of  the  leasee  is.  In  fact, 
ibe  dUe  of  the  lessor.    He  comes  4n  by  virtue 


teaees  to  have  no  independent  right  in  himself, 
and  it  Is  I  port  of  the  very  esseoce  of  the  con- 
tract under  which  he  claims  that  the  paramount 
ownership  of  the  kssor  shall  be  acknowledged 
during  the  continuance  of  the  lease,  and  Uiat 
poaeesdcm  shall  be  surrendered  at  Its  expire-  [01B] 
tion.  He  cannot  be  allowed  to  controTert  the 
title  of  the  lessor  without  disparaging  his  own 
and  he  cannot  set  up  the  title  of  antjtber  with- 
ODt  violating  that  contract  by  wUcb  be  ob- 
tained and  holds  posseesioo,  and  breaking  that 
faith  which  he  has  pledged,andtlieobllg^on  of 
which  is  still  continuing  and  In  full  opaMton." 
And  In  speaking  in  the  same  case  oi  the  reh^ 
tion  between  vendee  and  vrador,  the  court 
added;  "Hie  vendee  acquires  the  property  for 
himself,  and  his  faith  te  not  idedged  to  main- 
tain the  title  of  the  vendtv.  The  itehte  of  the 
vendor  ate  Intended  to  be  extinguluked  by  the 
sale,  and  be  baa  no  continuing  lutersM  in  tin 
maintenance  of  his  title,  unless  he  should  ho 
called  upon  in  consequence  ot  some  covenant 
warranty  in  hia  deed.  The  property  having 


chase  of  any  other  which  nu^  protect  him  in 
tbeqnletenJoyniMktof IhepnmHM.  Noprln- 
dple  of  moTW(y  teatraiui  blm  from  ddng  thb, 
nor  is  either  the  letter  or  the  spirit  ot  the  con- 
tract  violated  t^  It."  7  Wheat.,  H7,  648;  eee. 
also,  ItiUUBn  v.  Watbint,  8  PeL.  48;  Watkin* 
T.  Eolman,  10  FW.,  H,  and  Taylor,  Land.  & 

.,  aec  14. 

To  this  general  statement  of  the  law,  there  la 
this  qualiflcation  v-.  that  a  grantee  cannot  dispute 
his  grantor's  title  at  the  time  of  conveyance  so 
as  to  avoid  payment  of  tlie  pnrcbase  price  of  the 
property;  nor  can  the  granteein  a  couteat  with 
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BuTBEKB  OouBT  or  I 

■nother,  wttOst  tsItI ng  solely  n 
~  'ed  to  him,  quesUoD  its  Talk 
the  Utter.  In  other  words, 
that  the  title,  obtained  from  his  grantoi 
througb  bim.UBuffldent  for  hU  protection  and 
not  avuJlBble  to  hi£  coDtestanL  Where  both 
parties  aasert  title  from  a  common  grantor  uid 
no  utiier  source,  neither  on  deny  that  Buch 
grantor  had  a  valid  title  when  be  eiecuted  Us 
conveyance.  /m*t.  iSbujMr,  4  Der.  A  Bat,  01, 
and  Oiaiam-r.Btrd,  8 lied.,  280.  The  caw  of 
Board  v.  Board,  to  irhlch  caunselrefer,  waade- 
cideduponBlmiUrgrounda;  there  the  defendant 
in  ejectment,  claiming  aa  grantee  under  the 
[619]  <levlBee  of  a  life  estate  under  a  wlll.waa  held  to 
be  estopped  from  denjdng  the  validity  of  the 
willinanactionbTtbeerantMBof  the  remain- 
derman.   L.  R.,  B  Q.  fi.,  48. 

With  eiccntiona  or  llmitationa  of  thla  cha> 
acter,  it  will  be  found  on  esamlnatioo  of  the  au- 
thorities, particularly  lltoee  of  a  modem  date, 
thai  the  doctrine  of  estoppel  in  pait,  however 
It  may  have  been  applied  formerly,  cannot  now 
be  asserted  to  preclude  the  grantee  from  deny- 
ing hia  grantorB  title  and  acquiring  a  superior 
one,  un^sB  there  exists  such  a  relation  of  the 
parties  to  each  other  as  would  render  the  pro- 
ceedinga  brracb  of  good  faith  and  common  hon- 
esty. No  such  relation  exists  between  grantor 
and  grantee  in  an  absolute  conTeyance  without 
rectlel  or  covenant,  whether  it  be  of  the  fee  or 
of  sn  estate  for  life.  The  matiK  does  not  rec- 
_.  by  the  acceptance  of  such  a  conveyance 
estate  for  the  life  of  another,  tbe  poaaes- 


t  UmrsD  Statkb. 


Oat.txm, 


wmeTerdvettnp.  He  takes  tbe  land  to  haU 
forhlmsdf,  andtodlapoMof  ilUpleaauie.  He 
owea  DO  faith  or  allegiance  to  the  grantor,  and 
he  does  hlmnowrongwhen  he  treats  him  as  an 
utter  stranger  to  tbe  fille."  This  language  waa 
subsequently  cited  with  aniroTal  by  the  court 
of  wpeala  of  the  State  In  the  case  of  ^pvmm 
V.  Ktitgmtm,  1  N.  Y.,  243,  and  there  b  nore*- 
son  why  it  ahould  not  amdy  witb  equal  force 
to  a  grantee  of  an  estate  for  life  as  to  a  grantee 
in  fee.  There  is  nothing  in  the  nature  of  the 
estate  whidi  neceaaarily  impliea  that  the  gnnl- 
or  is  the  owner  of  the  reversion.  The  abaenoe 
in  tbe  deed  here  of  anv  reference  loareverrion- 
ary  Interest  would  ratner  seem  to  nc^^ve  such 
ownership.  Be  that  as  it  mav,  there  was  no 
implied  obligation  from  any  relation  of  the  par- 
ties to  each  other  which  could  estop  the  nantee 


from  denying  Uie  title  of  hia  grantors  to  any 
greater  estate  than  the  one  conveyed,  or  from 
acquiring  title  to  the  reveiHion  from  other 
sources. 

We  have  considered  in  this  oj^nion  that  Red- 
fern  took  poMesaion  of  the  premises  In  contro- 
ivity  under  the  deed  to  him  of  the  life  estate, 
because  on  tbe  argument  that  fact  was  assumed 
,  as  established;  but  thereit  no  direct  evldenceon 
the  point  In  the  record. 

JvdgmetU  affirmed. 

True  oopr.   Tett : 

Jamsi  H.  HcKeonej,  Clerk,  Bap.  Court,  U.  &  - 


of  .  . 

sion  of  any  greater  estate  In  the  grantor,  ur  any 
obligaiiou  to  hold  the  premisee  for  him  after 
ttic  termination  of  the  estate.  So  far  as  he  is  in- 
formed by  such  a  conveyance,  he  takes  the  en- 
tire interest  of  the  grantor  in  the  property.  He 
docs  him,  therefore,  no  wrong  by  purchasing 
any  adverse  claims  which  may  strengthen  his 
own  title,  or  which  may  give  him  a  title  after 
the  termination  of  the  life  estate.  Covenants 
In  the  instrument  intended  for  bim,  such  as  to 
Testore  and  surrender  the  premises  on  the  tet- 
nination  of  tbe  life  eatate,  or  redtala  declaring 
the  reverdon  to  be  in  the  grantor  or  others, 
would,  of  course,  change  tbe  relations  of  the  par- 
tlea.  Obtigationa  frum  such  covenants  or  re- 
citals might  arise  which  would  control  the  ac- 
tion of  the  grantee.  AUantic  Dock  Co.  v.  Ijea»- 
itt,  64  N.  T.,  85.  Here,  as  already  slated,  there 
Is  nothinc  of  the  kind.  The  conveyance  is  for 
the  life  of  Uaria  and  no  longer,  and  without 
covenants  or  redtals  as  to  any  further  interests 
of  the  giantonoi  of  others.  B]' taking  a  deed 
poll  of  this  character  no  obligation  to  the  grant- 
ors could  arise  and,  consequently,  no  estoi^l 
precluding  the  grantee,  and  tboee  claiming  un- 
der him,f rom  araepting  conveyances  from  other 
sources  to  streugtben  their  ensting  interests 
to  acquire  the  reversion,  and  thus  securing 
themselves  the  absolute  fee.  In  Otterhovt  . 
ahoemaker,  8  Hill,  018,  the  Supreme  Court  of 
Kew  York  held  a  similar  doctrine  as  to  the  rc- 
..  lation  between  grantor  and  grantee  in  fee. 
'  Speaking  by  Judge  Bronson  it  Mid:  ''There  is 
no  estoppel  where  the  occupant  is  not  under  an 
obligation,  exjiress  or  implied,  that  he  will  at 
some  time  or  in  some  event  surrender  the  pos- 
session. Thegraniee  in  feels  under  no  such 
obliinition.  He  does  not  receive  the  possession 
under  any  contract,  ezpresu  or  implied,  that  he 
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pto.  67.] 
Arffutd  Vte.  i,  S,  1883.    Decided  Dee.  i7,  I8SS. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kentucky. 
MeMT*.  WnU»m  Stone  Abert,  Weit  Bttn- 
and  Sterling  B.  Ton«v,  for  appellant. 
JTr.  W.  O.  Dodd,  for  appellee. 

Mr.  Ohi^Jtutioe  Waits  delivered  Ibe  opin- 
ion of  the  court: 

If  all  that  is  charged  in  this  bill  were  true, 
there  could  be  no  doubt  of  tbe  right  of  the  ap- 
pellant to  the  relief  she  asks,  as  well  on  account 
of  the  actual  as  constructive  fraud  of  the  ap- 
pellee. But  the  answer,  which  is  under  oath, 
IB  as  emphatic  and  direct  In  its  denials  as  the 
bill  is  In  its  charges.  There  is  no  disputed  ques- 
tion of  law.  The  only  controversy  is  asto  tbe 
tacts.  The  testimony  is  votominous,  and  it 
would  serve  no  useful  ptirpose  to  discuss  it  in 
an  opinion.  It  it  ruffaentto  »ay  tltal  veoreeit- 
tirdy  miti^ped  m'lh  Ot*  oanelunim  readitd  If  Am 
Oireuit  Couri. 

Decree  affirmed. 

True  copy.   Teet; 
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81         ARTHUR  W.  SWEENEY,  Afpl., 

UNITED  STATES. 

<Be0  a.  CL,  Baporter^  ed.,  SU-WL) 

QfitdilivupneedmttnemtraeL 

Wbon  a  oontiaat  wtth  the  Uiilted  Stata*  raqnhw 
•  ontUtcBta  b7  an  olBov  or  ag«nt  of  the  QoTsni- 
BMOttlMAtbevorkafTBed  toMdcmelsdoiielnall 
rinwMi  H  oonUMitM  f  or,  uob  oertUtoMa  li  a  con- 
dttloii  praoadant  to  a  i««ov0n,  imleB  ft  la  ibown  to 
tafabaeo  ntfiwed  throuch  fmid,nicdi  t[tam  mb- 
kkeaawMiMtnplrliadlUth,  m;  tattun  to  azer- 
«|M  an  biMiwt  Jndimlat. 

[No.  IM.] 
S^bmiUtAStM.  a,  1883.  DMkMDtt.  17,1383. 

A'" 

brick  waU,  M  the  Hatloiul  HOiUnr  Cemeteij 
■t  Fort  IbnlsoD,  Ta.,  tta  the  defendant,  ao- 
Gordlng  to  plana  and  ipedflcatlona.  It  waa 
•greed  that,  from  time  to  time  and  wben  oom- 
pteted,  Um  wan  ahoald  be  inapectad  bj  an  offi- 
cer of  the  um^  or  bf  a  dvll  enclneer,  or  other 
agent  to  be  dmgnated  by  the  United  States, 
and  thatjt  ahonla  be  recdved  and  become  the 
property  of  the  United  States  after  such  officer 
or  clTif  engineer  or  other  agent  ihootd  certify 
that  it  waauial]  leapectsaa  contracted  for. 

The  GoTCmiiMOt  agreed.  In  consideration  of 
the  faithful  performance  of  that  and  other  sdp- 
olations,  to  pay  the  claimant  a  fixed  price  per 
linear  foot  for  the  wall  It  wm  also  agreed  that, 
upon  Inapectloa  and  report  of  iiwti.T4»i»  tai' 
nuhed  and  work  done  during  the  performance 
of  the  contract,  payments  In  put  might  be 
made,  not  to  exceed  80  per  cent  A  the  estimated 
Tslue  of  the  material  and  work  actually  fur- 
nished. 

Not  long  after  the  contisct  was  concluded 
the  claimant  Invited  the  defendant  to  Inapect  a 
kilo  of  bricks  made  to  beuacdiniLewall.  "nte 
defendant  sent  advll  engineer  to  inspect  lt,and 
the  bricks  weve  rejected.  From  time  to  tbtte 
the  invitationB  to  Inspect  material  were  repeated, 
both  with  reference  to  brick*  and  with  nrfer^ 
onae  to  gale  poHla  Intended  for  the  wall.  The 
Inspector  ootuHemned  all  the  bricks  offered,  and 
also  the  proposed  gate  posts. 

The  daimant,  with  full  knowledge  of  these 
dedalons,  oonttrucled  the  wall,  using  the  con- 
demned bricks  and  the  condemned  apite  poets. 
The  dvll  engineer  refused  to  certify  that  the 
work  was  stich  as  was  required  by  the  contract, 
but  cettlfled  to  the  contrary.  The  defendant 
thereupon  took  down  the  mil  and  gale  posts 
whidi  had  betm  put  up  by  the  claimant  and 
constructed  a  new  wall  of  other  materials  in  its 
place. 

The  cUmant  then  filed  his  petitloa  in  the 
court  below  to  recover  f4,27S.U  and  interest, 
alleged  to  be  due  him  on  account  of  the  work 
done  in  eieoutlon  of  his  contract 

The  court  bdow  bsTing  found  for  the  de- 
fendant, the  claimant  app^ed  to  thia  court. 

Mmr».  T.  W.  B»rtlar  and  Jf.  1.  SevOard, 
for  appdlant. 

Mr.  Win.  A.  Xmnrj,  Atd.  AUg-Otn..  for 
ftppellee. 

Mr.  (MrfJ-utUet  Walt«  deUvered  theopln- 
loBof  the  court: 


This  Judgment  la  oSlnned  on  the  anthoritr 
of  KOdbtre  T.  XT.  8..  97  V.  S.,  SW  (XXIV., 
llWn.  It  was  provided  in  the  contract  that  pay- 
ment fw  the  wall  was  not  to  be  mode  until  soma 
officer  of  the  army,  dvO  engineer,  or  other 
agent,  to  be  dedgnatad  fay  the  United  Stale^ 
had  certified,  after  inspection,  that  it  was  inaU 
raqwcts  SB  contracted  for.  Tlte  officer  of  the 
anny,  designated  under  thh  anthoritv,  ezpress- 
Ir  mnsed  to  rive  the  necesBsiy  cerUficate,  on 
ue  groond  that  iteither  the  material  nor  the 
worlmanahip  wen  such  as  the  contract  re- 
quired. The  court  below  found  that  there  was 
ndther  fraud,  nor  audi  gross  mistake  as  would 
necessarily  imply  had  bltb,  nor  any  failure  to 
BzerdaeanlionestludKmentonthemrtof  the 


the  material  and  that  It  would  not  be  accepted, 
before  beput  it  into  the  wall;  and  after  be  had 
completed  his  work,  the  wall  which  he  con- 
stmcted  was  taken  down  byorderof  theOuar- 
termaster-Oeneral,  and  a  new  one  mode  of  olhr 
ermaUrial  built  in  Its  place. 

JiidgmmU  afirtntd. 
Tnieeopr.   'Tart: 
Joinea  H.  HoKoan 

CUeO-Ut  U.  B.,  «& 

BOARD  OF  COUHTT  COHHISSIONERS     [SBl] 
OF  THBCOUNTTOFCHEROEE£,&TATB 

OF  Eahsas,  Ptff.  in  Brr,, 

WILLIAM  0.  WILSON. 

flee  8. 0,  Baportar^  ed.,  an-«U 

£diiy  ^  fosM  fn  JTonJO*— fiwritoi  in  STTwr. 

.Itlithedntr  of 
nrb«Dtbara  &  nr 


ia  of  oountr 

—  of  tbe  township  ' 


Is  or  when  be  teO*  to  act,  to 

lOTT  all  lazeaiequltedio  meet  the  UaUUUes  Stha 
township  not  otharwlM  provided  for  bj  law. 

I:  Whars  a  boarti  of  oountr  oomailaslonen  tn  Kan- 
M*  alone  brtnB  writ  at  em>r  on  a  mnaJaniiji  n- 
qoMiv  them,  wtlh  the  eterk  and  traowirHT  of  the 
oountr.tolaTV,  ooUeotandpayoveraliu.theroatt- 
aDt  oomplaln  tor  the  olerk  and  In— mil.  Iwi— 
the  board  moat  levy  Uw  tax  before  to*  other  ol^ 
oeio,  whoae  duUea  are  puielr  mlnkteriaL  ean  aoL 

pTo.  918.1 
8ttlmitt»&Dte.B.m3.    Dteiiai  D».  17, 1883. 

F  ERROR  to  the  Circuit  Oontt  of  the  United 
States  for  the  District  of  Eansa*. 
He  history  and  facta  lA  the  case  appear  In 
the  oi^nlon  m  the  court. 
JTewr*.  Walla«a  Pratt  and  OhatiM  W, 


Mr.  Ckitf  JvtiM  Waite  delivered  the  opt- 
ion of  the  court: 
Ontheltth  of  June,  1881,  William  0.  WH- 


>  The  Mayor  *.  D.  J.,  TS  U.  &,  XIX_  IM. 


ib.Google 


SxiFSEu  CocBT  or  THX  UnTKD  Statu. 


■bipn 


■  vacant  ud  It  liai  Dot  been  filled  dnce. 


n  the  9tb  of  October,  1883,  nmdr- 
lug  tbe  Board  of  Countj  Commifldonen  of  tbe 
CouDtjr  "  To  forthwhlk  i«^  upon  the  tazatde 
property  •  •  ■  in  ndd  townihlp  •  *  • 
a  tax  (affldent  In  amount  for  tbe  payment  of 
the  Judgment  *  •  •  and  cause  Uie  same  to 
he  certlflcd  to  the  coonQr  clerk  of  lald  county;" 
and  requiring  tbe  clerk  of  the  county  "  To  ex- 
lend  aaidtex  forthwith  on  the  tax  hooka  of  uld 
countf  and  deliver  the  aame  with  lald  tax  so 
krled  and  extended  tbereon  to  Uie  county Treas- 
oier  of  «Ud  counW,"  and  the  county  Treasurer 
forthwith,  after  the  tax  books  shall  bare  been 
delivered  to  him  by  the  clerk,  "  To  proceed  to 
collect  aald  taxes  and  pn  the  same,  when  so 
collected,  to  nld  William  C.  Wilson  in  payment 
of  Mid  judgment.  Interest  and  costa,"  or  show 
cause  why  thejT  had  notaodone.  Tldswritwas 
served  on  tbe  Individual  membersof  the  Board 
of  Coun^  Oommlsaloaera,  and  on  the  clerk  and 
Treasurer  of  tbe  coimty,  on  the  3Qtli  of  July. 
On  the  37th  tf  NovemiMr,  1883,  the  teqwnd- 
enta  filed  a  moti<Hi  to  quash  the  writ,  and  on 
this  motion,  raised  (wo  questloiis,  to  wit: 

1.  Whether  the  writ  was  not  toed  out  preoia- 
tnrely;  and 

8.  whetlier.  under  the  statutes  of  Eansas, 


JiSon  this  motion  was  disposed  of,  tbe  In- 
dividual membera  of  the  Board  ci  Coun^  Com- 
misslonen  filed  an  answer  and,  after  the  testi- 
mony was  closed,  .Wilson  moved  for  a  peremp- 
tory writ.  Upon  the  hearing  of  this  motion 
ann  tbe  motion  to  quash,  the  Judges  holding 
tlte  court  were  divided  In  opinion  on  tbe  f  ollnw- 


ing  quntioM: 
I.  Whether  n 


gr  eald  motions  respectively  should 
be  Bust^ned  or  overruled, 

3.  Wbetber  it  is  the  legal  dutv  of  the  Board 
of  Connty  Commissioners  of  Cherokee,  under 
the  sUtutea  pf  tbe  State  of  Kansas,  to  levy  the 
tax  as  commanded  by  the  alternative  writ  of 
mandaanu  herein,  tor  tbe  payment  of  theludg- 
ment  of  the  relator  ualnst  Salamanca  Town- 
iUp,  In  sidd  county.  Sued  upon  Interest  cou- 
pons detached  from  bonds  tseiied  by  said  town- 
ship to  pay  shares  of  oqrital  slock  In  arallroad 
company,  which  bonds  were  voted  under  the 
Act  of  tJie  General  Assembly  of  the  State  of 
Kansas,  entitled:  "An  Aa  to  Enable  Hnnldpal 
Tovmabipa  to  Subscribe  for  Stock  in  Any  lUl- 
Toad  and  to  Provide  Payment  of  the  Same,"  1^ 
proved  Februarv  SO,  1^,  and  issued  Seplem- 
Ser  1, 187S,  unaer  the  Act  of  said  General  As- 
semUy,  entitled  "An  Act  to  Authorize  Coun- 
ties, Incorporated  Cities  and  Uunidpal  Town- 
ablpe  to  Inue  Bcmds  for  tbe  Purpose  of  Build- 
ing Bildgea,  Aiding  In  the  Construction  of  Rail- 
— -■-  Water-Powers  or  Giber  Works  of  Inter- 


I,  and  theltepeal  of  All 
Laws  in  ConOict  Tbeiewitb,"  approved  Uarch 
9,1873. 

The  Circuit  Judge  was  of  opinion  that  the 
motion  to  quaali  should  be  overruled,  and  that 
tor  the  peremptory  writ  granted.    A  Judgment 


awarding  tbe  writ  was  thereupon  entered,  and 
the  qneMlonH,  as  to  which  the  difference  of 
opIuioD  aioee,  were  duly  certlflod.  The  case  Is 
now  here  on  a  writ  of  enor  for  an  answer  to 
these  questions. 
Hie  Act  of  Februai7  2S,  1870,  authorfted  tbe 


a^nst  the  township  on  account  o 
tnattdoBou  is  asked. 

EveiT  township  in  Kansas  is  a  body  corpo- 
rate and  politic.  Sec.  1,  SMS,  Dassler,  Comp. 
L.,  977.  The  trustee  is  tbe  principal  oSicer  of 
the  township,  and  bit  duty  is,  among  alba 
tblDBs,  sec.  Sa  (6988)  Id..  9B0,  to  superintend 
all  ue  pecnnlsij  concerns  of  Ids  towiuhip,  sad 
atlheJulysessIonof  tbe  Board  of  County  Com- 
mlsBloneiB,  annually,  with  (he  advice  and  con- 
sent of  the  Board,  to  levy  a  tax  on  the  property 
of  the  citizens  of  tbe  township,  for  township, 
road  and  other  purposes,  and  report  tbe  same  to 
tbecoun^clerkforeDtryonthelaxroU;  "But, 
in  a  failure  of  such  trustee  and  commtsslonen  to 
concur,  then  tbe  Board  of  County  CommlMdon- 
ers  shall  levy  such  (ownsbip,  load  and  other 
taxes."  The  Board  of  Coun^  Commisalonera 
are  required  by  law  to  meet  In  rcmlar  session 
on  the  first  Monday  In  July  of  mat  year.  Sec. 
18  (1897),  Dassler  Comp.  L.,  874.  Tbev  must 
also  meet  on  the  first  Monday  In  August  m  each 
year  to  esdmale  and  de(ennlne  tbe  amount  of 
money  lo  be  raised  by  tax  for  all  county  pur 
poses,  and  all  other  taxes  whklt  th^  shall  be 
required  by  law  to  levy.  Sec  88  (IJS86),  Das- 
sler, Comp.  L.,  950.  The  county  clerk  mart 
make  up  tbe  tax  list  Immediately  after  tbe  first  iet4] 
Monday  in  August,  and  deliver  it  to  the  treas- 
urer for  collec^m  m  or  before  the  first  Uooday 
in  November.    Sec.  84.  Id. 

Section  e  of  tbe  Act  of  Fdmary  80, 1870,  un- 
der which  the  bonds  involved  in  this  fHoceed- 
Ini  were  issued.  Is  aa  follows: 

"8ec.6.  Whenever  any  bonds  shaD  be  faeued 
in  pursuance  of  the  foregoing  ptovirioo,  itsball 
be  the  du^  ci  the  Board  of  Coun^  Oommls- 
donen,  annually,  to  proceed  (o  levy  and  colled 
a  tax  on  all  the  taxable  proputy  in  *u<di  town- 
ship sufficient  to  pay  the  interert  on  audi  bonda 
as  the  same  becomes  due,  and  to  create  a  rink- 
Inefund  sufficient  to  par  i^  bonds  at  maturity; 
ana  such  tassbsll  be  collected  In  cash  or  the  cou- 
pons of  such  bonds  which  may  beduei  and  soclt 
laxshallbecollectedascountTand  township  (ax- 
es are  co11ected,and  paid  out  Dy  the  Treoaurer  oa 
preKntatlon  of  the  coupon  or  bonds,  when  due; 
and  the  county  clerk,  Treaauier  and  other  ofD- 
cera  who  may  be  required  to  do  any  ad  under 
tbe  foregoing  [oovinons,  shsll  be  entitled  to  tb« 
same  fees  as  are  allowed  by  law  for  rimllar  serv. 
Ices,  and  liable  to  the  same  fljiea  and  penaltiea 
for  non.compnance." 

Tbe  Act  oit  March  3  1873,  referred  lo  in  tho 
second  question  certified,  was  repealed,  so  far 
as  it  alfects  this  case,  by  the  Act  of  March  9, 
1874,  Sess.  L.  of  1874,  p.  41.  sections  7  and  13 
of  which  are  as  follows: 

"Sec  7.  Itahall  betbedutyof  thepropn-of- 
flceia  of  any  county,  city  or  township.  In  which 
bonds  have  beeu  heretofore  voted  for  any  of  tbe 

Eurposes  mentioned  in  the  Act  to  which  tills  Act 
amendatory,  annually,  at  the  time  when  other 
IW  V.  tL 


ib.Goo^^lc 


Uxa  in  levied,  to  Iotj  vid  »)>■"  to  be  collected 
a  nUBdeat  tax  to  pw  the  [nterot  on  all  Mich 
bonds  M  the  Mine  aball  become  due,  and  alao 
for  the  porpoae  of  ci«atiD«  a  afnklDg  fund  for 
Oie  ttnal  Tedemptlon  of  each  bonda. 
"Sects.  It  win  be  tbedn^  of  the  Board  of 


kms  of  tbk  Act,  Boonallf, at  the  time  when  other 
taxea  are  leTied,to  levy  and  ceuie  to  be  collected, 
as  other  taxes  ere  levied  and  collected,  a  luffl- 
dent  tax  to  pay  the  Interest  on  all  bonds  isened 
for  nllroad  purposes  by  such  county,  or  any 
[MBl  township  tiierein,  ta  the  same  falls  due,  sod  also 
for  the  purpose  of  creating  «  sinking  fund  for 
the  flnal  ledemptlon  of  such  booda.''^ 

These  statutes  were  in  force  whra  the  alter- 
uatiTe  writ  of  mawlaiMtt  was  sued  out  in  this 
case.  The  Judgment  u^nst  the  township  was 
rendered  on  the  11th  oi  June,  1881.  It,  there- 
fore, became  the  duty  of  the  proper  officen  U 
levy  the  lax  St  the  time  flxcd  t^  law  for  that 
puipoee  In  the  year  1881.  No  such  levy  was 
made  and,  consequently,  all  offlcen  irtioae 
du^  It  was  to  make  the  levy  were  in  default . 
when  the  altematiTe  writ  was  sued  out  in  1882. : 
It  follows  that  the  writ  was  not  prematurely  ie- 
Bued  If  it  was  the  dn^  of  the  Board  of  County 
Comntlstionen  to  make  the  levy  when  there 
was  no  trustee  of  the  township.  The  f»ct  that 
the  Board  may  not  have  hatf  actus!  notice  of 
the  rendition  <n  the  Judginent  until  November, 
1881,  does  not  affect  their  legal  obligation  to 
mate  Ibe  levy.  It  may  be  accepted  as  an  ex- 
cuse for  not  performing  that  duty,  but  it  does 
not  relieve  th«n  from  the  consequences  of  their 
lenldefauH. 

The  township  trustee  is,  Inlaw,  the  principal 
<rfBcer  of  the  township.  It  is  Ue  duty  to  superin- 
tend aU  tbepecnniary  concerns  of  the  lowndilp 
and,  with  tne  advice  and  concurrence  of  tbe 
Bowd  of  Oonn^  Commissioners,  to  levy  all 
taxes  required  to  meet  the  lisbilitlea  of  the  town- 
■faip  not  otherwise  provided  for  by  law;  hut.if  be 
fuB  in  this  du^,  the  Boerd  mnstrSS  we  think, 
make  tbe necesMuy  levies  for  him.  Tothati 
tent,  tbe  Board  is  chareed  with  tbe  duty  of  c_ 
lug  for  the  Interests  of  the  township.  Snch  is 
the  fair  meaning  of  section  28  (SOW).  Under 
that  section  the  township  trustee  is  nqulred  to 
attend  the  meeting  of  the  Board  In  July  of  each 

rrand  hyr  bet<m  than  his  recommendations 
taxes  to  be  levied.    As  his  levy  can  only  be 
made  with  the  ctmcmrenoe  of  the  Board,  then 


Wiuoi.  (B7-4M 

ceed  without  him.  This  Is  the  evident  pnr^ 
pose  of  tbe  woflslon  that.  In  failure  of  such 
trusteeand  Commtoionera  to  concur,  tbe  Board 
shaU  make  the  levy.  Tlte  tax  to  pay  the 
fndgment  in  this  case  was  one  of  the  taxes  to 
M  levied  on  the  property  of  the  township  to 
p^  a  township  debt  It  i>  true  that  this  sec- 
tion of  the  law  was  macted  in  substance  years 
before  the  bcuidB  involved  in  this  suit  were  is- 
sued, but  unless  It  has  beat  in  some  way  supw- 

"■''    *■ of  the  spedal  Acts  connected 

.--  -•^"atlon  of  these  bonds,  it 
ir  as  we  are  advised.  If 


snea.  duih 
sedeabyn 


supervWon  i^  the  needs  of  the  township  in 

way  of  taxation  for  these  bonds,  it  Is  only  to 
put  that  du^  on  the  Board  alone.  If  <m  the 
Board,  It  was  cleariy  their  duty  to  levy  the  tax 
without  the  trustee  at  tbe  meMing  In  August, 
1881,  becausethel^alHaUlltyof  thetownship 
had  then  been  Judldsllyeatetdished.  If,  how- 
ever, it  was  a  nutter  tn  respect  to  which  the 
trustee  should  act  conjotatlf  with  them,  both 
they  snd  the  trustee  were  m  default  in  July, 
,1881.  In  Bi^vfewof  thecaae,  tbe  obUntion 
I  to  levy  the  (ax  had  been  inwosed  on  the  CounQr 
CommMonen  when  the  alternative  writ  was 
sued  out,  and  they  have  shown  no  good  cause 
why  the  levy  was  not  nude. 

The  Board  of  County  CommlsaloiMn  have 
alone  bron^t  this  writ  of  error.  Sotarasap- 
peaia  the  deik  snd  TTeesurer  art  satlaOed  with 
what  has  been  done  In  reference  to  them.  The 
Boaid  are  in  no  condition  to  complain  for  the 
other  ofSoers,  because,  under  the  law,  they  must 
levy  the  tax  before  the  others  can  act  and.  If  tlm 
levy  is  made,  the  duties  of  tbe  clerk  and  Tress- 
urer  are  purely  mlnlsteriaL  The  whole  pro- 
ceeding depends  on  the  duty  of  the  Board  to 
levy  the  tax. 

We  conclude,  therefore,  that  the  motion  to  [62T] 
quash  should  have  been  overruled,  and  the  mo> 
non  for  Judgment  sustained.   Tbe  lliat  question 
is  answered  accordln^y.    Theseoond  queation 
is  answered  In  the  alnnnatlve. 

Ai  nejvdgment  vat  in  aeecrimut  iHIk  lAeM 
OMiMrt,  t'l  itaffinatd. 

nueoopr-  Tesb 

Junes  H.  itoKeaaaj,  Clerk,  Sup.  GUnrt.  tt.  S. 

Cttad-lll  U.  8„  Bl,  fEB. 


0  determine  whether  what  is  recommended 
l^  the  trustee  is  enoush  or  more  than  enonrii 
to  meet  Its  UablUtles  for  the  current  year.  If 
the  trustee  has  omitted  a  tax  for  any  purpose, 
which  the  law  requires  to  be  levtea.  It  is  the 
dear  duty  of  the  Board  to  make  the  levy  them- 
selvealf  thetruMee  will  not  The  trustee  and 
[6S6J  the  Oommlstionen  are  made  in  law  a  triboiul 
to  meet  In  July  In  each  year  to  estimate  and 
determine  what  taxes  are  reoQired  in  the  town- 
ship for  the  year.  U  both  tbe  trustee  and 
Commlsslonen  are  present  at  the  meeting  and 
agree  as  to  what  should  be  done,  the  trustee 
reports  the  tax  to  the  county  clerk,  but  if  the 
trustee  Is  not  present,  or  bdng  present  does  not 

See  with  Uie  Gommisdonen,  tbe  opinion  of 
Commlssioneis  prevails,  and  they  may  pro- 
1MU.8. 


SALAMANCA     TOWNSHIP, 
CoDBTT,  Stati  ta  EAxais,  Ptff.  in  Srr., 

WILLIAM  0.  WILSON. 

0ee&  CL,  Beporterli  ed.,  OR-tn.) 

ThmisUp  tnatunr,  ^ffM  tg  rwrnoeal. 

WhentbeCoDstltutlanorlawiotaBtato  do  not 
reqnlie  a  tovnahlp  treainier  t«  be  a  nsldentot  ths 
towniblp,  the  removal  <tf  ■  treaaurar  from  a  town- 
■Up  Idio  an  adlolnlnx  townslilB  docs  not  of  Itself 
TBcateblsomce.so  as  to  InvaUdatallwsvvtoeofa 
lone  upon  Dim  ai  sooh  oOoer. 
[No.  «10.] 
fhAmiOtd  Dee.  B,  1S8S.    DteUtd  Jke.  27, 188S. 

r'  ERROR  (oertUcato  of  division)  to  the  CIr> 
cult  Court  of  the  United  States  for  the  Df»- 
ttictofKansH. 

lOU 
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BoPBEifB  Coma  of  thb  Uxttxd  Butbs. 


TblM  acttoa  wm  bronglit  in  Qw  court  tidow, 
brthe  defenduitinerTor.torecOTertbeunoniit 
alleged  to  be  due  Urn  on  ootaln  interest  con- 
pcnu  detached  Irom  bonda  Inaed  by  ilie  defend- 

■DL 

Tbe  Jndgea  turiding  tlte  court  below,  certl- 
fled  adiflerence  of  o^nlonaa  totheeuffloeuqr 
of  the  service  of  pioceM  upon  the  defendant 

Tbe  Circoit  Ivdgo  bdng  of  oplnfon  that  the 
■errice  waa  anffldent,  a  motion  to  set  aside 
iras  ovenrnled.  Upon  tbe  defaidsnt  failing  to 
answer,  tlie  court  rendered  Judgment  for  the 
plointiS  for  (O.Mase.wiUi  costs.  Whereupon, 
the  defendant  tuld  out  this  writ  of  error. 

The  f  acta  of  the  caae  are  solBdentl;  euded  by 
the  court. 

Memrt.  WmIUm    Pimtt  and  CAoriM  W. 


oeen  eiecico.  aecnoD  4,  onv,  unaut,  Un 
Laws.lSn,  ms.  As  DO  similar  provMoi  is  n 
in  rapect  to  anj  other  townsblp  oCBcer,  the 
plication  necesaaiily  it  that  actaal  resldeoo 


fosmh 


Blair,  tot  plalntifr  in  error. 

Mmn.  itm»m   B.    Be .    _ 

BUppsn  and  Marmu  T.  0.  WitUami, 
fenoant  in 


Mr.  CMff  J'tutfMWftUe  delivered  the  opln- 
loD  of  the  court: 

In  this  case  the  Judges  holding  the  circuit 
court  hare  cortlfied  a  duCeience  of  opinion  be- 
tween them  upon  the  bearing  of  a  motion  to  set 
■side  the  serrfaeof  snmmons  on  the  pLOntlff  In 
error,  brins  die  defendant  bdow.  The  return 
of  service  u  In  these  wotda: 

"Becdved  the  within  writ,  September  the 
ISth,  1882.  I  aerved  tbe  within  summons  on 
said  Townal^  of  Salamanca,  Cherokee  Coun- 


alifled  Tresaurerof  said  Sal- 

^,  in  tbe  Coiui^ of  Cherokee, 

State  and  District  of  Kansas;  ana  I  made  dili- 
gent seardi  and  inoubT  lor,  but  could  not  find, 
[ASSI  ''*  ^^  Township  <»  EMlanuuxa,  or  County  of 
^  Cherokee,  State  and  DisL  of  Kansas,  the  last 

elecled  aitd  ouaMed  trustee  or  clerk  of  said 
within  defendant,  Township  of  Salamanca. 
All  done  thla  18th  day  of  September,  A.  D. 


when  elected  or  qnallOed;  neither  b  then  any- 
thing which  vacaiaa  the  office  if  IIm  officer  le- 
moves  from  the  township  during  tbe  tenn  for 
which  be  wss  elected.  Justices  <d  the  peace  are 
township  officers,  and  as  to  them  ttisexpraaaly 
provided  that  they  shaD  i«slde  wd  hold  tbA 
office  in  the  townsnip  for  which  they  shaD  have 
been  elected.  SeclioD  4,  6*70,  Saatler,  Oomp. 
'         '  '  *-"  -•     ismade 

thebn- 

---    - -, -resldeooein 

the  township  ii  not  required  of  them.  JBipnMw 
uniw  ttt  stdwio  ^tariut.  That  residence,  as 
a  qusliflcatkm  for  office,  waa  fn  tlte  minds  of 
tlieftamenoftbeCoDStitDticmanddltbeLcgis-  16191 
lature,  is  apparent,  for  article  8,  aection  11,  of 
the  Constltudon,  provides  that  all  Judidal  oO- 
cers  shall  reside  in  their  reapectlve  townships, 
counties  and  districts  during  their  teapective 
terms  of  office ;  article  9,  sectiMi  4,  that  "  No 
person  shall  Im  a  member  M  the  L^lalatnie  wbo 
Is  not  at  the  Ume  of  Us  election  a  qualided 
voter  of  and  lealdent  In  the  county  or  district 
for  which  be  b  decledi"  and  section  218  aS48> 
of  the  genenl  statulce,  Dassler,  Comp.  Laws, 
811,  that  ceasing  to  be  an  inhaUtant  of  the 
county  for  which  he  waa  elected  at  appointed 
vacates  the  office  of  a  county  officer. 

Undoubtedly,  tbe  removal  of  a  lownsfatp 
treasurer  from  atownshipmay,  under  some  cir- 
cumslancea,  vacate  hb  <uBce  and  authorize  the 
Conn^  Commbaiooen  to  fill  the  place,  secUon 
IS  (ln8),  Dasaler,  Comp.  Laws,  tl78.  but  we 
think  it  does  not  necesurily  vacate  tbe  office 
under  all  drcomstances.  lit  the  presmt  case 
the  question  ft,  whether  movinz  across  tlieline 
into  an  adjoining  township,  ofittelf,  hat  that 
efFect  In  ew  tipinian.  It  does  not  and,  conse- 
quently, we  annoer  tA«  mamd  gtutHon  e«rUJl«i 
xn  the  i^hmatite.  The  motion  to  mt  aside  Ha 
tenitt  teat,  Our^fbrt,  preptrig  ottrrviad,  onif  Oa 
jvtlgynent  i»  ^rned. 

"— looopj.  Trest: 

James  H.  HeXeruMT,  Cletk,  Bap.  flmirt,  tT.  S. 


By  J.  H.  Smith,  Deputy." 

Tl»  controlling  question  certified  b  at  fol- 
lowl: 

"  S.  Wbetberaervke  of  aald  summons  upon 
Joseph  A.  JoneiL  the  last  elected  and  qualinod 
Treasurer  of  sai^  Township,  after  said  Jones 
had  ranoved  out  of  said  Township  and  across 
the  Une  Into  the  adjoining  Townsnip  of  Onw- 
ford,  in  sidd  Oonnty  of  Cherokee,  wss  good 
and  sufficient  service  of  aald  summons." 

It  b  not  denied  that  tbe  aervlce  was  good  If 
Jones  was.  In  bw,  the  Tiessurer  of  the  Town- 
ship wlien  served.  By  the  Constitution  of  Kan- 
aat,  article  9,  section  4,  township  officaii,  ex- 
cept Justices  of  the  peace,  hold  their  offices  one 
year  from  the  Monday  next  succeeding  their 
election,  and  until  their  succestwa  arequBU"  - ' 
Jonet  was,  therefore,  presumptively  In  < 
when  served,  unless  bb  removal  across  tbe  line 
into  Crawford  Township  of  Itself  created  a  va- 
cancy, Borton  t.Btu^  B  Kan.,  802;  BMnhart 
V.  mte,  14  Kan.,S18:  AiUanfv.  Chw/brd,  19 
Eon.,  SOT. 

There  b  nothing  in  the  Constitntioo  or  laws 
of  Kansas  which  requires  a  township  treasurer 
to  be  a  retldent  of  or  voter  in  the  township 
1W6 


In  the  Hatter  of  the  Petition  of  JDZITTS  A. 

BOTER  iXD  DATID  E.  OORNBAU,  Pora 

Writ  of  Prohibition, 
(Bee  B.CL,B«p<)cter^ed.,"liE  Ports  BDwr,-'«iMSi> 
Aiminii^juritdieUmtfaoUt&ia»Ut»»t»taMiti- 


lal-boat,  to  raooTtr  damuei  oansed  by  BoilUalaD 
ween  her  and  soother  oaiuu-boat,  wbUe  tbe  two 
tU  wera  navlcatlnB  the  DUoola  and  Lake  Ulcbl* 
■an  Ouisl,  at  aptdnt  about  toor  miles  froai  IH  Gbt- 
cafo  ood,  and  wtlUn  the  bodr  ot  Oook  Oouo^,  mt- 
ntis,  altbou^  the  llbalanti  boat  waa  bound  treaa 
ooa  pltoe  InllUnols  to  anouer  plaoe  in  DUoolk 
[No.  18.  Orig!] 
w'ttaf JVoe.  17, 1883.    UtetialJa*.  7,  JSS|. 


•Head  note  bj  jfr.  jiuuet  BcucEionn 


v.HawbwiT.ttOn; 

.-,     IMC.  a. 


JA-.  C.  E. 

Jfr.  AKJM  BUteUbrd  delivered  the  opls- 
lr»  (rf  the  oonit: 

lie  ow&cn  of  the  canal-bost  Brilliant  and  her 
cargo  filed  « libel  in  admirnltj.  In  the  District 
Court  of  the  Dnited  States  for  the  Northern  Dis- 
trict of  lUinola,  agnlust  the  steam  csnal-boAt  B 
and  C,  in  a  case  d  ooltision.  The  libel  iJIqiea 
that  The  Brilliant  la  a  vessel  of  more  than  twen- 
ty tons  burden,  and  was  emplojed,  at  the  Ume 
of  the  oollleloa,  In  the  bo^esa  of  commerce 
and  oaylBiation  between  ports  and  places  Indif- 
ferent Btatet  and  T«rntortea  of  the  United 
States,  upon  the  lakes  and  navigable  waten  oon* 
nectiiig  Bidd  lakes;  that  The  B  and  G  ii  a  vetMl 
of  more  than  twen^  tons  burden,  and  was,  at 
the  time  of  the  oollidon,  enrolled  and  licensed 
for  the  coasting  trade,  and  employed  in  the  buti- 
neas  of  commerce  and  navigation  between  pnta 
and  phwes  in  diOetent  States  and  Territories  of 
the  united  States,  upon  the  lakes  and  navigable 

waters  of  the  United  State 

188S,  The  BrilUsnt,  while  b 
Dllnols,  to CUcagD,  IlliiK' 
canal-bonle,  I^asteamcaii>i-iM»,<iiiuuuijii« 
the  proper  ligats  and  moving  up  the  Illinois  and 
Lake  HIchlgKn  Canal  about  (our  miles  south  of 
the  Chicagoend  of  the  canal,  was,  through  the 
Deglimnce  of  The  B  and  C,  struck  and  sunk, 
with  bet  cargo,  by  The  B  and  C,  which  was 
moving  In  the  opposite  direction,  tolhedamage 
of  the  libelants  $1,600.  The  owners  and  claim- 
ants of  The  B  and  C  angweied  the  Ubel,  gtving 
their  version  of  the  collision  Bnd  alleging  that 
it  was  wholly  due  to  the  faul^  nav^don  of 
The  Brilliant,  and  that  It  occurred  on  the  Dli- 
note  and  Mi<±igan  Canal,  at  aplace  within  the 
body  of  Cook  Coonty,  in  the  State  of  Illinoto. 
In  November,  1^,  the  District  Court  made  an 
interlooiilory  decree,  finding  that  both  parties 
were  in  fault,  and  decreeing  that  they  should 
[631]  each  pay  one  half  of  the  damages  occadoned  by 
the  collision,  to  be  thereafter  sscertained  and  r- 
sessed  by  the  court 

The  ownen  of  The  B  and  C  have  now  pre- 
sented to  this  court  a  petition,  praying  that  a 
writ  of  mohlbition  may  issue  to  tie  Judee  of 
the  said  District  Court,  prohibiting  him  from 
proceeding  further  In  said  snlL  The  ground  al- 
leged for  the  writ  Is  the  want  of  Jorisdlctioaof 
the  District  Court,  as  a  Court  of  Admiralty, 
over  the  waters  where  die  collision  occurred. 

Tbe  niinob  and  Ulchlgan  Canal  la  an  artU- 
dsl  navigable  water  wqr,  connecting  Lake 
UldUna  and  the  Chicago  River  vrith  the  Illi- 
nois fflver  and  the  Hiss&slppi  River.  By  the 
Act  of  Oongreas  of  Mar^  W,  18S8,  ch.  14,  8 
Stat  at  L.,  699,  the  use  of  certain  publtB  lands 
of  the  United  States  was  vested  In  the  Stale  of 
Illinois  forever,  for  a  eanal  to  connect  the  lUi- 
nols  River  with  tbe  soutfaem  bend  of  lAke  Mich- 
igan. The  Act  dedared  "  That  Uu  said  canal, 
when  oomideted,  shall  be  and  forever  remain  a 
public  highway,  for  the  use  of  the  Government 
of  the  Umted  States,  free  from  sny  toll  or  other 


thcpurii  the  ssme."  This  decUmtion  was  re- 
peated in  tbe  Act  of  March  a,  18S?,  eh.  51,  4 
Stat  at  L.,  2U,  granting  more  land  toftbe  State 
of  IlUnois  to  aidlt  In  opening  the  caioL  We 
1MU.S. 


E  HATnot  or  Botbb.  62ff-eS3 

take  judldsl  notice  of  tbe  historical  fact  that  the 
canal,  ulne^-eiix  miles  long,  was  completed  in 
"""  —1  Is  dity  feet  wide  and  six  feet  deep 

ipable  of  being  navinted  by  vessels 

which  a  canal  of  such  size  wm  accommodate, 
and  which  can  thus  pass  from  the  Ulnissipid 
River  to  Lake  Michigan  and  carrr  on  Interstale 
commerce,  although  the  canal  is  wbollywithln 
the  territorial  bounds  of  the  Stale  of  Illinois. 
By  the  Act  of  1822,  if  tbe  land  granted  thereby 
shaU  cesse  to  be  used  for  a  canal  suitable  for 
navigation,  the  grantlsto  be  void.  Itmoyprop- 
eriy  be  assumed  that  tbe  District  Court  found  to 
be  true  the  allegations  of  tbe  libel,  before  cited, 
as  to  the  ehancter  and  employment  of  the  two 
'    those  allegations  being  put  in  Issue  .by 


in  Uie  cases  of  The  Da«ttt  Baa.  10  Wall.,  667 
m  U.a,XIZ.,999],  and  TU  MmteOo,  20 
Wall,  480  [87  U.  S.,  XXIL,  891],  whicb  ex-  [MSI 
tended  tbe  MlutaiT  views  of  admi^tv  Jurisdic- 
tion wplied  in  TSe  Omttet  CM^,  12  How.,448, 
Th*  Bine  v.  Tmior,  4  Wall..  U6  [71  U.  8., 
XVtiL,  461],  and  Tht  Baglt.  8  WaU.,  16  [76 U. 
8.,  XIX.,  8661,  we  have  no  doubt  of  the  juris- 
diction of  thelDistrict  Court  In  this  case.  Navi- 
gable water  ritnated  as  this  canal  Is,  used  for  the 
purpose*  for  which  It  is  used,  a  hisfaway  for 
commerce  between  ports  and  places  fii  different 
States,  carried  on  by  vessels  such  as  those  in 
question  here,  is  public  water  of  Uie  United 
BUlea,  and  wlUiin  the  lecitiniate  scope  of  the 
admiralty  Jurisdiction  conferred  by  the  ConsU* 
tution  and  statutes  of  the  United  Slates,  even 


ownership  and  contnj;  and  it  makes  no  differ- 
oiceas  to  the  Jorlsdlctlon  of  the  District  Court 
that  one  or  the  other  of  the  vessels, was  at  the 
time  of  tbe  collislcm  on  a  voyage  from  one  place 
In  the  SUie  of  IlHnoIa  to  another  pUice  In  that 
State.  rA«&{M,7WalL,«24[74U.S.,XIX.. 
8061.  Many  of  the  embairsssments  connectea 
1th  the  question  of  tbe  extent  of  the  lurisdtc- 
)n  of  the  admiralty  disappeared  when  this 
court  held,  in  the  case  of  TneEagU,  «M  tvpra, 
that  all  of  the  providons  of  section  B  of  tbe  Ju-. 
dlcbry  Act  of  September  84,  1788,  ch.  90,  1 
Stat  at  L.,  77,  which  conferred  admiralty  and 
maritime  Jurisdiction  upon  the  district  courts 
were  iiiiqtenUlve,  except  tbe  dmple  dause  giv- 
ing to  Ihem  exclusive  original  cognizance  <a  all 
dvil  causes  of  sdnlraliyandmanAime  Jurisdic- 
Hon.  That  decision  is  carried  out  by  the  enact- 
ment In  section  668  of  the  Revised  Statutes,  sub- 
divUon  8,  that  the  district  conrts  shall  have  Ju- 
risdiction of  all  dvil  causes  of  admiralty  and 
maritime  Jniisdictiun,  thus  leaving  out  uu)  in- 
operative provisions. 


extends  to  waters  whdly  within  the  body  of  a 
Bute  and  from  which  vessels  cannot  so  pass  as 
to  carry  on  commerce  between  places  In  such 
State  and  places  in  another  State  or  in  a  foreign 
countiv;  and  no  oirinion  Is  Intended  to  be  in- 
ttmated  as  to  Jurisdwtion  in  such  a  case, 
TAs  pnsar^  the  peHfimiu  dniitd. 
Ttu«  txtfj.   rnat : 

James  H.  HoKeiuiflr,  Clerk,  Sup,  Court,  U.  B. 


r~  I  ' 

i  by  Google 


Btttbcxb  Gouxt  of  tb»  Vnr^  BtAttm. 


JACOB  ESTBT  n  al.,  Appi*.. 
HILBT  BURDETT. 


iMdMniH,Bkiiielr:  "Thearnummeat. 

mimlcariiNbuiiiKit,of  tin  roAdlMWd  A,  havliw 
Uw  dUtpMOD  Mt  a  and  Its  oot«v«wt  bud  tbe  addF 
tioiiml  nt  L,  BitsadliiB  tioiii  •boot  U  tooor  V 
npwud  throuoh  tb«  tcala,  nibMaatlallr  m  aod  to 

tb«  effect  •et^rtli,*'<lelliK'      " " 

t,  A  reed  board  wltli  two 
Murtlal  set  wu  made  r*-'  — 

DajtoD,  prior  to  tbe  I 

*"^*  P*"*  •*  «i1de«»a,  It  ■ 


•d  Talra  openlDii  D  F  F.  and  tb*  i««dt  anuwed  in 
nlatlra  lli(tMo,aIl  in  tbe  maimer  dacTlbed,"ltwaB 
held  taat,  In  viewot  tlM  itate  ot  tke  ut,  tbera  waa 
no  Inventloa  In  making  the  leofth  and  die  of  tb* 
valreoiMnlnsrnialeroclealD  a  ie«d  board  of  a 
tlv«n  wldtb,  or  whim  the  reed  board  wa«  made 
wider  or  narrower,  or  had  more  or  lem  aeta  of  reedi 
lnlt,eltherfuUor  partial;  and  that  the  TlbratlDX 
endiof  tbeloweet  and  lonaeMreedi  In  mob  prior 
organ  were  ai  near  togetber  u>  Ihej-  wen  In  tbe 
reed  board*  of  the  aUesed  inliinfflnr  ornoB. 

1.  On  tbeaeTlewaiBdacreewaaaDteiealntaTorof 
tbe  defeodaati. 

[No.  86.] 

ArgwdXet.  XI,  tt,  £3,  1883.    Deeidtd  Jan.  7, 

ISSi. 

APPEAL  from  the  Circuit  Court  of  tbeUuited 
States  for  tbe  Diiirict  of  Vermont. 
The  biatory  and  facts  of  the  caae  suSadently 
appear  in  the  opinion  ta  the  court. 

Jf«Mr*.  Edward  N.  IHek«rs«n  and  Wm. 
■.  EvMrts,  forappellanta. 

JffHTs.  Oeorn  Hwifdliiar.  E.  i.  Phalps 
and  Kittndge  Iiaikint,  for  appellee. 

iff-.  Jvttiet  BUtehford  delivered  the  opin- 
loD  of  the  court: 

This  is  a  suit  in  equity  brought  for  the  in- 
'frlngement  of  letters  patent  No.  87241,  granted 
Febniarj  28,  1B6B,  to  Riley  Burdett.  the  plsiat- 
ilf,  for  17  yean  from  August  24,  18A8,  tor  an 
tmproTeDMDt  in  rAd  organs.  The  BpecificatioD 
of  the  patent  is  in  theie  words:  "Figure  1  la  a 

193AI  peiapecUve  view  of  one  of  my  reed  celeste  or- 
gaoB.  Figure  9  ia  a  diapam  plan,  showing  the 
relative  arrangement  of  the  reeda.  Figure  8  is 
a  vertical  transverse  section  of  my  reed  board, 
etc.  This  Invention  conslBls:  first.  In  tbe  ar- 
rangement of  the  reed  board;  second,  in  a  meth- 
od of  tuning,  bv  which  a  peculiar  quality  of 
lone  la  produced  and  by  whlcli  tlie  power  of 
tbe  inBtninient  is  greatly  increaied  without  an 
Increased  resistance  in  the  action  and  without 
an  increaae  of  power  being  neceasary  to  operate 
the  bellows.  The  advantagea  gained  l^  my 
peculiar  arrangement  are,  a  jreatly  increased 
power  and  variety  of  tone.  This  is  effected  by 
the  use  of  an  additional  set  of  reeds  oommenc- 
tng  at  tenor  P,  or  theieebouts,  and  running 
upward  through  the  scale  of  the  Instrument, 
and  tuning  the  same  in  the  peculiar  manner 
hereinafter  described.    No  other  reed  murical 

[6SB1  instrument  containing  the  same  number   of 
*  Head  note*  b]>  Jf  r.  Jwtlea  BbaicHvonn. 


reeds,  ao  far  aa  I  knew,  haa  em  poeaotaed  so 

Kit  a  varied  or  pleasing  qn«li^  m  tone,  whUe 
plid^  of  construction,  compactneaa  of  form 
and  ease  of  operation  an  other  esceUendee  of 
this  arrannment  not  found  in  othos.  I  wtU 
now  deai^be  particularly  the  ooiutructloo  of 
that  part  of  my  instrument  which  forms  tbe 
«ubj«:t  of  this  patent.  The  case,  bellows,  ped- 
als, etc,  m^y  be,  in  general  cwistruction  and 
arrangement,  like  those  in  oommon  use  and, 
therefore,  no  special  description  Is  required. 
Tbe  foundation  of  the  reed  board  is  also  con- 
structed In  the  usual  manner,  but  the  reed  board 
proper.  In  Itwlf,  diffen  from  the  ordinary  reed 
board  in  the  following  partlculars,ctt..-  the  main 
board  A  contains  two  sets  df  reeds  nuining 
throurii  the  entlie  scale,  the  back  set  of  which 
is  marked  a  and  is  tunod  as  a  unlacoi  m  dlapa- 
SOD,  while  the  front  or  octave  set,  marked  b,  is 
turned  an  octave  above  tbe  diapason.  In  the 
anangement  of  these  reeds,  it  ml]  be  seen  that 
.the  lowest  and  longest  reeds  In  the  diapason  and 
the  octave  seta  are  placed  with  their  vibrating 
ends  as  near  UtgeOwr  aa  they  can  be,  with  room 
only  for  the  tracker  pin  which  commonicales 
the  moticHi  of  the  key  to  the  valve  benesth  the 
reeda.  But,  aa  tbe  reeds  eontinuaUy  ahoitenaa 
they  advance  upward  In  the  scale,  there  is  oec- 
esaaiily  a  vacant  space  left  between  the  dtape- 
son  aet  a  and  the  octave  set  (,  which  constantly 
enlarm  itself  and  has  heretofore  been  r^anku 
as  useless.  Within  this  space,  oommencmg  on 
tenor  F  and  running  upward  through  the  s^le. 
IbaVBlutroducedatnira  set  of  reeds,  L,  which 
forms  the  distingniahinK  feature  of  this  instru- 
ment These  are  plaoM  in  the  reed  board  over 
the  octave  aet  6,  and  run  obliquely  to  tbe  founda- 
tion board  G,  aa  shown  in  Figure  S,  tbevlbrat- 
ing  Mids  resUng  on  tbe  same  use  aa  tbe  other 
sets  of  reeda,  a  and  b.  These  reeda  are  of  tbe 
same  size  as  tbe  correaponding  ones  in  the  dia- 
pason a,  and  are  tuned  dther  a  trifle  above  tx 
below  the  diapason,  but  only  sufficiently  so  to 
;nlly  wavincaDdnndulalingquaU> 
producing  an  vdiaooia.  A 
)  any  tuner  of  raed  IneDu- 

these  reeo*  ao  as  to  raaUn  the 

best  etfecL    This  method  of  tanlsg  will,  whan 
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thta  set  of  reeds,  wblch  I  have  nuned  the  Har- 
monic CelMM,  U  dnwn  nnd  need  In  connectloD 
with  the  diapuoQ,  prodnce  a  mcA  wondeifnlly 
pteuing  ftnd  cAptinting  effect,  whUe  the  power 
and  beautr  of  Mth  leta  of  raeda  ere  gnaiir 
augmenled  ud  enriched,  b  «  manner  which 

2  sbowB  a  top  view  of  the  reed  board  proper, 
whovtn  the  locatioD  of  the  reed>  ia  shown  with 
i^erence  to  the  diTergence  of  the  reeda  of  the 
dlapeson  Mt  a  and  the  ocbtTQ  let  i,  and  alao 
the  space  affmded  for  the  indoductlon  of  the 
third  act.  L.  FlgiireSezhlUt8atnnfv«iMM0- 
don  of  mjr  leed  utd  foundation  board,  ahowing 
the  arrangement  of  my  reeda  and  the  Talve  eon- 
oectiona.  In  thia  flgiue,  A  la  the  reed  board, 
O  is  the  foondadon  Doard,  Die  the  Talve  open- 
ing, E  Is  the  valve,  and  PF  are  the  throata 
over  which  the  reeda  are  located  and  idaced. 
The  valve  E  is  retained  in  Its  proper  pUce  l^ 


Burface,  and  paaaea  upwards  throu^  the  t«ed 
board  to  the  under  surface  of  the  key  K.  Tlie 
cwell  boards  J  and  E  and  stop  dampen  B  and 
H  are  ratsed,  whenever  derired,  by  the  knee  stop 
C,  Fig.  t,  otby  alumddraw  stop,  or  by  some 
ouer  convenient  device.     Another  Important 


varietT  are  attained  than  can  be  by  the  uae  of 
any  of  the  octave  conpUng  arrangements  now  In 
use.  ThcM,  while  they  augment  the  power,  t^ 
drawing  dmni  octave*  to  the  keya  actually 
^yed,  are  objectionable.  Inasmuch  as  Ihey 
offer  more  than  double  the  resistance  to  the  k^, 
and  are  thus  often  eiceedlngly  undesirable.  In 
my  Inatrumcnt.no  such  objection  can  ever  arise, 
as  the  pressure  upon  the  keya  is  always  the 
eame,  whether  tae  or  all  the  sets  of  reeds  are 
used.  This  Is  otprlme  Importance  to  the  per- 
tormtx,  aa  the  required  eienion  becomes  in- 
voluntary and  not  a  matter  of  calculation,  and 
thua  the  mind  is  not  distracted  from  the  proper 
feeling  and  expression  of  the  music  performed. " 
ThedalmsoftfaepBtentareaafoUows:  "1.  The 


Ing  from  about  at  tenia  F  upward  through 
acale,  substandallT  as  and  to  the  effect  set  loi 
3.  The  reed  board  A  and  foundatioo  board  G, 


constructed  with  the  contracted  valve  cfwninga 
DFF,  and  the  iwdsamnged  In  relation  thereto, 
all  In  the  manner  described.  8.  The  diapason 
a  and  its  octave  or  prlndpa],  b,  arranged  over 
the  same  vtive  opening,  as  described,  so  that 
the  octave  unison  may  be  produced,  when  de- 
sired, without  the  use  of  coupler,  and  without 
any  addlUonal  pressure  upon  the  keya  4.  In 
connection  with  the  reed  board  A.  havhig  the 
'  aets  a,  b  and  L,  aa  deacribed,  the  Independent 
dampen  B  and  H,  a*  set  forth," 

The  drcolt  court  made  an  Interiocutory  de- 
cree declaring  the  patent  to  be  valid  so  far  as 
claims  1  and^  are  concerned ;  that  those  two 
claims  bad  been  infringed;  that  the  plaintiff  waa 
not  the  original  and  first  Inventor  of  what  is  set 
forth  in  claim  4  and  did  m>t,  before  the  com- 
mencement of  this  salt,  file  a  olsdaimerof  what 
b  claimed  In  claim  4  and  had  not  unreasonably 
neglected  to  file  such  disclaimer,  and  had  pre- 
sented erldeara  <^  Ui  having  filed  such  dla- 
1WV.8. 


clalmer ;  that  no  evidence  had  been  offered  to 
show  any  Infringement  of  claim  8  and  that  the 
plalntlS  was  endtled  to  recover  profits  and  dam- 
ages because  of  such  infringement.  Areference 
to  a  master  to  ascertain  the  some  was  ordered, 
and  a  perpetual  injnncdoo  waa  awarded  aa  to 
elaima  1  and  8.  (hi  the  report  of  tho  master  a 
final  decree  was  made  for  Uie  plaintiff,  for 
tl61,011.7^witlioutcoststoeitherpar^.  The 
decisions  of  the  circuit  court  In  the  caae  are  re- 
ported in  IS  Blatchf.  (C.  C).  849, 16  Id.,  lOS, 
and  i9  £t,  1.  The  defendants  have  appealed. 
An  examination  of  the  text  of  the  specifica- 
tion shows  that  the  Inventor  purposed  to  cover 
by  his  patent  two  things:  l.aDewarrangement 
of  the  reed  board;  9,  a  new  method  of  tuning. 


q>ecific  reference  to  the  method  of  tuning  d*- 
scribed.  ThePatent-OtBce  rejected  aU  thedaims. 
The  ;dalntill  then  amended  two  of  the  clalma 
relative  to  tuning,  still  retalnlDg  the  tuning  feat- 
ure in  Ihem,  and  added  the  claiins  which  are 
nowclafmsS,  8aiid4.  lie  office  then  rejected 
all  seven  of  the  claims.  On  Wpeal  to  the  ex- 
aminers In  ddef,  the  deddoo  reeling  the  three 
tunlne  cUms  was  affirmed,  and  that  rejecting 
the  other  four  clalma  was  reversed,  and  the  pa- 
tent waa  Issued  accordin^y.  There  b  nothing 
in  clalmk  1  and  8,  as  gianlad,  which  has  any 
reference  to  any  new  method  of  tuning,  unkat 
It  b  to  be  intended,  in  accordance  with  the  de 
scriptlon,  that  the  partial  set  b  to  be  capaMeol 
beiog  tuned  a  trifle  above  or  below  the  diapason 
set.  Except,  perhaps,  to  that  extent,  all  there 
b  In  the  doMmpUve  part  of  the  spedfication  In  [688] 
relation  to  a  new  method  of  tuning  may  be  dis- 
missed from  conrideratlon.asitwaBlutToduced 
to  lay  a  fouodatioa  for  the  original  cdalms  2, 8 
and  4,  in  reference  to  such  new  method  c4  tun- 
ing. Claims  1  and  9,  aa  they  stand,  rdate  only 
to  the  anangement  at  the  reed  board  and  the 
sets  of  reeds,  in  conjunction  with  the  founda- 
'on  boardand  the  vuveopenlngs  and  the  valves. 
The  spedflcation  shows  that  the  inventor 
takes  a  reed  board  having  two  sets  of  reeds 
miming  through  theentlra  scale,  a  diapason  set 
and  an  octave  or  prindpal  set,  and  inakes  no 
change  In  the  foundation  board,  or  In  the  caaei 
bdlows,  pedal,  etc  The  reed  board  with  the 
two  sets  was  old.  In  its  structure,  as  Shown  In 
Vignre  S  of  the  drawings  and  as  described  in  the 
spMlflcatloQ,  the  lowest  and  longest  reeda  in  the 
two  sets  are  placed  so  near  together  as  to  leave 
between  Ihem  room  only  for  the  tracker  pin 
which  communicates  motion  from  the  key  to 
the  valve;  but,  aa  the  reeda  diorten  continually 
as  the  sorie  proceeds  upward,  there  b  a  vacant 
space  between  the  ends  of  the  reeds  in  the  two 


reeds  run  downwardly  In  a  direction  onllque  to 
the  foundation  board,  and  their  vibrating  ends, 
which  are  their  lower  ends,  rest  on  the  same 
base  sa  that  of  the  other  two  sets  (breeds.  They 
are  of  the  same  dze  aa  the  corresponding  reeds 
In  the  dlaoason  set.  The  point  of  advantage  in 
bringing  oown  the  vibrating  aids  of  the  reeds 
In  the  third  set,  so  (hat  tbey  shall  rest  on  the 
sam«  baae  irith  the  vlbfadag  ettds  of  Oie  reedi 

D,s,tze:Jb,GOO^^I^ 
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b  the  other  two  mU,  U  abown  by  the  ertdence 
to  be  the  ume  point  of  kdvuilage  wbicb  ia  tet 
forth  in  the  speclflcatlon  of  the  prior  peteot 
fTBnled  to  the  pUIntifl  on  the  (Kb  of  Jaouuy, 
U66.  Id  that  the  inventioii  la  atated  to  be  to 
io  make  the  reed  board  that  the  three  or  four 
Beta  of  leeda  in  it  aball  be  acted  upon  loaUDtlf 
and  (dmulianeouaiy  by  the  niah  of  air  upon  the 
opening  of  the  Talve;  and  It  ia  set  forth  that  that 
result  &  effected  bj  placing  two  aela  of  reeda 
on  the  aame  horizontal  plane,  and  pladne  the 
other  aets  oo  an  inclined  plane,  each  vilh  Ita 
..  base  on  the  same  level  aa  the  Biat  and  aecond 
-*  aetB,  thua  making  the  head  of  each  reed  equl- 
diatoD  t  f  rom  the  valve  and  making  each  produce 
InBtaptaneoua  concerted  sound. 

There  was  introduced  In  evidence  a  reed  or- 
gan, known  as  Exhibit  No,  21,  containing  a 
reed  board  with  two  aets  of  reeda,  and  a  third 
partial  set,  alleged  to  have  been  made  by  one 
Dayton  in  18U,  prior  to  the  plaintUTi  Invention. 
There  was  much  testimony  on  the  queelion  as 
to  wbetber  the  reed  board  and  reeda  in  this  or- 
gan were  made  prior  to  the  ptaiotiS's  invention, 
m  the  ahape  in  which  they  appeared  when  put 
In  evidence.  Tbe  circuit  court  decided  that 
queatiOD  in  tbe  affirmative,  but,  uevenheleaa,  it 
held  that  the  arrangement  of  reed  board  and 
reeda  found  in  No.  21  did  not  embrace  the  eo- 
die  arnugement  specified  and  claimed  io  claim 
1  of  tbe  patent,  becauae,  although  Itluidnieed 
txnrd  no  wider  than  waa  neceasary  for  * —  '"" 


•ets  of  reeds,  and  had  an  additional  partial  set 

"   ,  d  altbouKb  the 

neda  In  that  set  may  have  been  tuned  Bat 


of  reeds  put  in  on  an  incline,  and  al 


relation  lo  the  diapason  set,  yet  auch  reeda  did 
not  rest  on  the  same  base  as  that  of  the  other 
two  seta  of  reeda.  We  concur  with  tbe  circuit 
court  in  Its  conclusion  as  to  the  geuuioeDess  and 
the  date  of  No.  31,  but  are  of  opinion  ibat  there 
ia  uothiDg  found  In  the  alleged  infringing  or- 
gans which,  so  far  as  claim  1  of  the  plalntiffa 
patentiaconcemed.ianotfoundinNo.SI.  Tbe 
vibrating  reeda  In  the  partial  set  In  the  alleged 
infringins  organs  do  not  rest  on  the  same  base 
as  that  of  the  otiier  two  sets  of  reeds  and  occupy 
a  position  in  that  respect  no  different.  Id  refer- 
ence to  any  requirementof  the  plaintiffs  patent, 
from  that  occupied  by  the  vibrating  ends  of  the 
partial  set  In  No.  21.  In  all  other  respects  in 
which  Jhe  alleged  Infringlug  reed  board  and 
reeda  embnuK  what  is  covers  by  claim  1  of  the 

Slaintifl's  patent,  what  they  contain  is  found  in 
lo.  21. 

The  material  point  in  claim  2  ia  the  contrac- 
tion of  the  valve  openings.   Tbeideaisthi  "* 

valve  openings  ana  pasaagea  for  tbe  two 

plete  acts  of  reeds  and  tbe  intermediate  partial 
set  are  contracted  orcondensed  within  tbe  aame 
apace  which  waa  usually  occupied  by  thu  valve 
openings  and  passages  for  only  two  complete 
sets  of  reeds  In  an  instrument  of  ibe  usual  prior 
f-^^,  construction ;  and  that,  therefore,  no  more  force 
[AMIl  ig  required  to  be  applied  lo  the  keya  lo  open  the 
valves  than  where  only  two  full  aeta  of  reeda 
are  used.  Tbe  circuit  court  waa  of  opinion  that 
tbe  valve  openings  In  No.  31  were  not  the  con- 
tracted valve  openinga  of  the  plalntlfTa  patent, 
because  tbe;  were  as  large  as  tbe  valve  open- 
ings In  a  reed  board  having  three  full  sets  of 
reeds;  and  that  the  lowest  and  longest  reeda  In 
Ko.  2!  did  not,  aaintbeplaintiffaarraneemcnt, 
have  their  vibrating  enda  as  near  together  as 


But    I^H    HOl^KDI    |nU.         VUA   AWtU^tUOtUU  U  UIKft  MJ« 

absolute  length  and  size  of  the  valve  opening 
was  a  matter  of  judgment,  In  view  of  tbe  state 
of  tbe  art  abown,  aoa  that  there  waa  no  inven- 


reed  board  was  mode  wider  or  luuTovrer,  oi  u>u 
more  or  leas  aeta  of  reeds  In  It,  either  full  or  par- 
tial. The  dimensiona  of  tbe  valve  openingand 
of  the  valve  are  regulated  by  the  Judgment  <^ 
the  manufacturer  aa  to  (he  quauUtj  of  air  neo- 
eatary,  and  the  reslstaoce  to  be  overcome  in 
working  tbe  valve,  and  tbe  inconvenience  itf  the 
leakage  of  air.  We  are  alao  aatiafled  that  the 
vibrating  ends  of  the  lowest  and  longest  reeda 
In  No.  21  were  as  near  together  aa  they  are  in 
the  reed  boards  of  allegea  infringing  organs. 
lirenUlsfivmfAaeeotmdtrattotutluU  Uttde- 

tarn  h»  nmandcd  to  that  cvurt,  itilA  tUreetioa  lo 
ditttuM  Ou  biU. 
Iruecop7.   Teat: 

James  H.  UEKenney,  Oerk,  anp.  Court,  U.  8. 

catMi-mij.a,tt 


WILLIAM  E.  CLEMENTS,  Appt,  *■ 

ODORLESS  EXCAVATING  APPARATUS 
COMPANY. 

(Bee  8.  C,  Beporter<B  ed.,  W-tSO.) 

LtUenpatent—coiulnietion  «f. 


ies,  the  oiiBlnal  Mtentl^o.  llSHfi.  havlnK  been 
Ennted,  June  t,  I8n,  to  Henv  C.  Bull  and  Icaepk 
ILLoweaMela,onUielnTflntioaot  aatd  Bull.  soA 
tiie  appUcatJoD  for  the  re-iasue  having  tnen  Hie*. 
Jsnuary  U,  iniS,  namelr :  "L  A  privy-vauK  deao- 
Ing  appaiaiua,  ooiuMinK  of  an  air  pump,  a  deodor- 
lxer,and suitable tubuJarootmeotloiis, In  combhia- 
aon  wltti  ao  IndepoDdentlr  movable  noeivlnit  cask, 
havlDB  an  Induction  passage  or  onoinc,  and  mlao 
■n  air  openlns  for  oonnecoon  with  the  air  pump, 
and  provided  wltn  socew  oecki  at  eub  openUw  for 
receiving  aeallnBoapaor  oarers,  sutatantlallvaide- 
■crlbeil,  wberebr  the  movable  eaak  mar  be  located 
taanvdeiilredpoaltlan  with  relation  to  the  vault  and 
privv,  snd  tlM  pump  and  deodoriser  loeatad  in  anr 
aisl  red  podtlon  with  relation  to  tba  vaulkMivv.  and 
caslcand  stoo  wberebr  tbe  casks,  when  flUed,  may 
be  handled  as  Is  usual  wltb  01  led  casks,  as  sot  fOr^^ 
"S,  Tbe  oomblDatton,  with  a  poctaUe  night  so41 
cesfc,  ot  a  float  valve  located  at  the  alT  pamage,  aub- 
staoUallr  BSdeecrlbed,  wberebv  tbe  fluid  matter  M 
prevented  from  enteHng  tbe  air  paasa^  and  dog* 
glng  the  auotton  air  pipe  and  punp  **  *°*  '~'>>^ 
areln  valid,  beoauae  iber  are  forln 
dtoated  In  the  original  patent  a 
for  sub-oomblnaUons  m  oomb 
the  orMnal,  and  were  made  tat  tbe  purpose  of  cov* 
erlDg  featurea  described  In  patents  ftsued  lootben 
during  the  Interval  between  the  granung  of  tba 
original  and  tbe  application  for  the  »-lna& 
2.  Tboaefeaturesare  contained  In 


1  tho  oclglualMtent. 

[No.  1M.1 
Argutd  Dec.  S,  1£83.  DeevUd  Jan.  7, 1S84. 

APPEAL  from  the  Clrcnlt  Court  of  the  United 
States  for  tbe  District  of  Maryland. 
The  bill  in  this  case  wap  filed  in  the  court  be- 
low by  the  appellee,  to  recover  damagea,  alleged 
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to  hftTereaalledfiom  the  iDfringement of  certain 
n-lasued  letten  patent,  and  for  an  injunction. 

Tlie  court  lielow  entered  an  interiocutory  de- 
cree, delarlng  the  TslidlQr  of  the  re-issue  and 
its lofringemeDt,  and awardinga perpetual  in- 
junction and  an  accounting.  The  final  decree 
awarded  (1 ,406.60  as  damaiea:  whereupon,  the 
defendant  appealed  to  thia  court. 

The  facta  of  the  case  are  stated  tn  the  court. 

JKsttn.  H«etor  S.  Fenton  and  F.  P.  Ouppj/, 
lor 


appellant 


JHDln  F,  Pries,  for  appellee. 

Mr.  JtutieeBlmtchXord  delivered  the  opin- 
ion of  the  court: 
This  Ii  a  suit  in  equity,  brought  for  the  in- 


pririK,  the  original  patoot^  No.  IlOOes,  havlne 
[AASl  been  eranted,  June  6, 187I,  to  Heu7  C.  Bull 
•■^"^  ud  Joaeph  If.  Lowensteln,  on  the  iuTention  of 
•aid  Bull,  and  the  ^>plication  for  the  re-issue 
having  been  filed  January  11, 1870.  The  speci- 
fication says;  "Hy  invention  consists,  mainly, 
in  a  sink  cleaning  apparatus,  consisdng  of  an 
air  pump,  a  dewlorizer  and  suitable  tubular 
CMinections,  In  combination  with  an  independ- 
ent or  movable  recdving  cask,  having  an  In- 
duction passage  or  opeoiug,  and  also  an  air 
passage  for  connecting  with  the  air  pump,  and 
provkied  with  stench  and  water  UAt  coven  for 
both  passages,  whereby  tbe  movable  cask  may 
be  located  In  anv  desired  position  with  relation 
to  the  vault,  anc^the  air  pump  and  the  deodor- 
izer properly  located  with  reference  to  tbe  vault 
and  cask.and  also  wherabr  the  cask,  when  flUed, 
may  be  trundled  on  its  buge  or  end,  after  the 
usual  manner  of  handling  casks  or  barrels.  Hy 
invention  consists,  further.  In  tbecomUnation, 
wEtb  the  cask,  of  a  flanged  opening,  a  detach- 
able suction  pump  or  funnel  connected  with  the 
flange  of  the  opening,  and  a  check  valve  lo- 
cal«a  within  the  cask  lor  retaining  the  offensive 


with  the  air  passage  of  a  night  soil  cask,  of  a 
float  valve,  wheraby,  when  the  cask  la  filled 
with  fluid  matters,  the  valve  will  be  floated  and 
closed,  thereby  indlcatingthat  the  cask  is  filled, 
and  preventing  the  fluid  matter  from  entering 
the  conducting  pipe  and  passing  through  tbe 
air  passage  to  tne  air  pump,  which  woula  other- 
wise be  luble  to  have  its  ntlves  clogged  thereby 
and  rendered  inoperative.  To  more  particu- 
larly describe  my  Invention,  I  will  refer  to  the 
BCcompanytng  drawings.  In  which  Figure  1 
represents.  In  side  view,  a  cask  embodying  sev- 
eral features  of  my  invention,  located  wiOdo  a 
privy.  Figure  3  represents,  to  tide  view,  an 
air  pump  connected  wJtb  the  cask  by  a  flexible 
tube  or  auction  hose,  and  provided  with  a  de- 
odorizer. Figure  8  represents  a  privr  vault 
Figure  4  represents,  on  an  enlarged  scale  and  in 
detail.  In  vertical  central  section,the  cask  shown 
in  figure  1.  A  vault  is  indicated  at  A.  It  is 
pronded  with  the  usual  entrance  or  opening,  as 
at  a.  B  denotes  one  of  several  casks  or  re- 
ceptaclea  which  are  employed  in  connection 
with  an  air  pump,  as  at  C,  for  removing  the  of- 
fensive matter  from  tbe  vault.  Tbe  ca»  B  baa 
at  one  end  a  acrew  neck,  {,  and  the  check  valve 
d,  which  opens  inwardly.    Said  cad:  also  has 

unu.  s. 
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t)Dt«  or  end."  The  re-bnie  tus  8  clabna,  ai 
follows;  "1.  A  priryvanltcleanlngappuatiu, 
•-onalstlnK  cf  lui  sir  pump,  a  deodoruer  and  suit- 
itble  tnbtuar  conneoUona,  in  combination  wltti 
au  iDdepeDdeotl;  morabla  raoeiTlng  caak,  hav- 
ing aa  uidnctloa  paaasg*  or  opening,  and  alao 
an  ail  opening  for  oonnectton  With  the  air  pump, 
and  prOTidedwith  acraw  necks  at  each  opening, 
for  recdving  aeallng  c^m  or  covert,  aubalan- 
tlally  aa  described,  wlMreby  tlie  movatde  caali 
may  be  located  In  anTdeelred  poridon  with  re- 
lation to  the  vault  and  privr,  and  the  pump  and 
deodorizer  located  in  any  deaiTed  pod^n  with 
relation  to  the  vault,  privy  and  cask  ;  and  alao 
whereby  the  caalta,  wben  tilled,  nutj  behandled 
aa  ia  usual  with  miedcaaks,  as  set  fortli.  S.  The 
combination,  with  a  portiAle  cask,  having  an 
Induction  aperture  at  one  end,  of  a  check  vajve, 
a  Bcrew  neck  farroundlng  the  aperture,  a  fun- 
nel (haped  pipe  connected  with  the  neck,  and 
an  air  eduction  paasage  provided  with  a  screw 
neck,  aubetnntiallf  at  described.  8.  The  com- 
bination, with  a  portable  night  boH  ca^  of  a 
float  valve  located  at  the  air  pas«ige,  tubttan- 
tlalljr  as  described,  wherebr  the  fluid  matter  It 
prevented  from  entering  ute  air  paaaage  and 
ckifKing  the  auction  air  pipo  and  pump,  aa  aet 

[648]  The  q>eciflcalion  of  the  ori^nal  patent  was  in 
these  worda,  thedrawlnga  attached  to  the  orig- 
inal and  the  re-iaeue  being  alike .-  "  Figure  1  la 
a  view  in  perspective  of  the  caak  or  package, 
ahowing  the  method  of  auspending  and  opeml- 
Ingthesame.  Figure  8  la  a  aide  elevation  of  the 
auction  pump  and  furnace.  Figure  8  is  a  plan 
view  of  the  vault.  Figure  4  la  a  vertical  trans- 
verse section  of  the  cask  or  receptacle  shown  In 
Figure  1.    Hj  Invention  relatea  to  an  Improve- 


suctloopumi     _, 

operated  aa  shown  and  described.    A,  a 

cytindrical  privy  vault,  cmuatructed  of  metal  or 
other  (ultable  wjter  tight  material,  and  pro- 
vided with  the  neck  a  and  the  flange  b,  which 
latter  is  designed  as  an  auxUIary  for  holding  It 
In  a  vertical  position,  aa  also  for  atreogthcung 
the  aame.  B  represents  one  of  aeveral  caaka  or 
receptacles,  which  are  employed  as  adjuncts  of 
the  suction  pump  C,  for  removing  the  fecal 
matter  from  the  vault  It  has  located  at  ila 
lower  extremity  the  funnel  0,  which  fits  air 
tight  upon  the  neck  i,  aod  the  vatve  d,  which 
opeoB  upwardly  :  and  at  Its  apex  the  float  valvd 
/uproTlded,  whlcbscrewsuponorlsothernUe 
caused  to  fit  air  Ught  upon  the  neck  H.  The 
float  valve /consists  of  the  rod  a  located  vertic- 
ally in  the  tube  0,  the  said  rod  being  guided  by 
onflces  provided  In  tranaverse  bare  In  the  upper 
and  lower  ends  thereof.  The  lower  part  of  the 
float  valve  ia  made  of  cork  or  other  ught  mate- 
rial, in  order  that,  when  the  caak  or  receptacle 
becomes  fllled  1^  the  action  of  the  auction 
{Himp,  It  may  pieaa  against  the  orifice  of  the 


the  cask  B.  h  h  are  ahouldera  rigidly  attached 
to  the  cask  B,  and  are  designed  for  clutching 
with  tlie  clampa  L.  Y  repreaenta  oneof  a  aeriea 
of  cnpa  which  are  tcrewed  upon  the  twck  or 
10«S 
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necks  of  casks  B,  when  fllled  bv  the  action  of 
the  suction  pump.  The  method  (a  operating  my 
device  Is  aa  followa :  after  removing  the  aeat  or 
flo<«,  the  receptacle  B  is  suspended  from  a  Uock 

andtackle " '-     -«-^       -•-    - 

ceptadeB  

the  funnel  O  enten  the  fecal  matter  about  ten 
Inches  i  whereupon,  by  onerating  the  auction  raam 
pump, thereceptadeorcatkbecomesflUed  with  "■ 

thefeceauntUitre    "      "    " 

presaes  againat  aai 

leading  to  the  pump.  The  valve  d  then  f  alia  and 
prevents  the  escape  cd  the  contents  of  the  (    ' 
In  the  meaDtime,  the  air  that  la  pumped  01 
the  receptacle  B  la  forced  into  a  furnace  kx 

over  the  auction  t —•-—»- 

ing  therefrom  la  d  .  ..,  _ 

de  ia  thua  flUed,  the  valve/ta  removed  and  the 
cap  V  acrewed  thereon,  tnieteapon  the  opera- 
tion it  repeated  by  the  employment  of  another 


her,  aa  followa : 


._  _.    ..    H  and  Boat  valve/,  suL 

tially  as  shown  and  described.  9.  The  combi- 
nation and  arrangement  of  the  vault  A,  cask  B 
and  auction  pump  C,  aubatantlalW  in  the  man- 
ner and  for  the  pnrpoae  described." 

Infringement  of  only  claima  1  and  8  of  the  r»- 
iaaue  ia  Indated  on.  It  ia  aet  up  at  a  defense,  in 
the  answer,  that  the  re-issue  ia  not  for  the  aame 
invention  as  that  described  In  the  original  po- 


contalned  in  two  letters  patent:  one.  Ho.  168748, 
-  nted  to  Samuel  R.  Scharf ,  January  19.  1873, 
_._  an  Improvement  fn  mafhini  fordeaning 
privy  vaulta ;  tiie  other.  No.  179098,  granted  to 
Jerome  BracUey  and  Samuel  R.  Scharf,  July  18, 
1876,  for  a  machine  for  cleaning  privy  vaulta 
and  like  placea.  In  that  ai^iaratua  thwe  it  aa 
independently  movable  caak,  having  two  onikM 
in  ita  upper  bead,  aaitatanda.  Hie  auction  pipe 
from  the  vault  la  acrewed  to  one  neck ;  ana  the 
air  i4pe,  which  leada  to  the  pump,  la  tcrewed  to 
the  other  neck.  There  ta  an  air  pump,  by 
meana  of  which  a  vacuum  can  be  formed  and 
maintained  in  the  caifc,  mi  a  deodoriaer, 
throu^  which  the  air  drawn  into  the  Pump  ta 
expelled  by  the  working  of  the  pump,  Theano- 
tion  pipe  and  the  alt  pipe  are  both  of  them 
tubular,  flexible  connectiona.  Thrae  an  cana 
for  cloeing  the  necka  after  the  barrd  la  flUeo. 
There  Is  inaide  of  the  caak  no  check  valve,  but 
there  is  a  float  valve,  ao  arranged  with  refeiBaca 
to  the  opening  of  the  air  |upe  that  the  fecal 
matter  luia  the  valve  and  cloaea  the  paaaage  (| 
when  the  barrel  la  aufflclently  fulL 

It  ia  quite  apparent  that  the  def  endanf  t  aini*- 
latntdmnotiufringe  either  one  of  the  two  clafina 
of  the  original  patent.  Claim  1  made  the  vb1v« 
d  in  the  bottom  of  the  caak,  (^tening  to  admit  tb« 
entrance  of  material,  and  abutting  when  the  ot' 
Iflce  to  the  pump  waa  closed  by  the  float  valv^ 
a  neceaaary  element  tn  the  combination  covered 
by  that  claim.  Without  the  valve  d,  the  pecnl. 
iariy  conatnicted  caak  of  the  patent  could  not  btt 
opnated.  Bo,  as  to  claim  9,  there  oonld  be  no 
operative  comUnation  of  vault,  caak  and  pump, 
unlets  the  caA  should  have  the  valve  d,  and  that 
valve  was  a  part  of  the  combination  covered  bv 
dalmS.  The  valve  d  is  not  found  in  the  def end- 
IM  [J.S. 
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equivalent  for  (t.  The  material  u  taken  into  the 
btnel  ^rongb  iU  head  ai  It  itands  on  Its  bot- 
tom, and  hence  tbete  lino  need  of  a  check  valve. 

Then  la  not  In  the  ipeclflcstlon  of  the  original 
patent  an;  mgnatioD  or  Indication  of  anj  In- 
TentlcMi  other  uan  the  two  combinations  aer- 
cnll;  claimed  in  the  two  claims.  Intbere-latoe 
there  are  material  enlargements  of  the  scope  of 
tiie  invention  described  and  dalmed  in  the  orig- 
inal patenlaud,  spparentlT.wiUiastndiedview 
to  Include  and  cover,  by  descriptlTe  words  and 
by  broader  claims,  an  apparatus  like  that  used 
by  the  defendant.  If  claun  1  of  the  re-issue  be 
construed  90  as  to  exclude  the  check  valve  from 
the  combination  covered  by  that  cUm,  no  war- 
rant is  found  In  the  original  specification  for 
■uch  a  construction.  It  la  apparent  Uiat  the  In- 
Tentor  CMilempkled  Uie  nse  of  no  other  descrip- 
tion of  cask  tbao one ha^ng  such  acheck  valve 
as  tiie  original  specification  describes.  If  claim 
1  cd  the  re-issue  be  construed  so  as  to  include 
onir  such  a  cask  as  is  described,  that  is,  one 
with  a  check  Talve,  there  Is  no  Infringemenl  of 
that  clalni. 

Claim  8  of  the  re-lasDe  is  for  the  combination 
of  a  float  Talve  with  a  cask  of  same  kind. 
Whether  it  be  a  cask  with  a  check  valve,  or  one 
wldiout  a  check  valve,  thedaimisan  expansion 
of  the  invention  beyond  anything  Indicated  in 


the  o 


_f  the  original  pMeot  four  other  ele- 
ments are  made  necessa^,  with  the  cask  and 
[648]  the  fioat  valve,  to  constitute  the  combination 
cbimed.  In  claim  2  of  the  original,  the  cask 
and  the  pump  cannot  be  combined,  so  as  to  prac- 
tically co-operate  in  working,  unless  the  float 
valve  la  used.  The  original  spedficatioD  states 
that,  unlees  the  float  nuve  la  used,  the  contents 
of  the  vault  win  overflow  («  extend  beyond  the 
cask.  The  speciflcation  of  the  re-lMue  states 
that.  In  the  absence  of  the  float  valve,  the  fluid 
matter  will  enter  theairpipe,  and  pass  through 
it  to  the  air  pump,  aod  tend  to  clog  the  air  pipe 
and  the  valves  of  the  pump  ana  render  ue 


the  cask  of  claim  3  be  construed  to  be  a  cask 
without  a  check  valve,  there  is  no  ground  in 
tfaeorigiDalpatentforsucbaconstrucuon;  and 
that  if  claim  8  inclodes  no  cask  except  one  with 
a  check  ^ve,  it  is  not  infringed. 

The  original  spedflcation  mdicatee  nothing 
but  a  cask  having  the  entrance  opening  In  its 
bottom,  furnished  with  a  check  valve  to  open 
and  shot  such  entrance  automatically,  the  cask 
suspended  vertically  over  the  vault  and  low- 
ered into  It  until  the  funnel  at  the  tMttom  la 


The  cask  in  the  defendant^  apparatus  uss  the 
«niraDce  opening  in  its  top,  has  no  check  valve, 
la  not  suependea  over  or  lowered  Into  the  vault. 
Is  placed  at  a  distance  from  the  vault  and  is 
connected  wlU)  the  vault  by  a  flexible  ^ne.  Tbe 
patmt  to  Scbarf,  No.  lIHn43,  granted  January 
12, 1870,  a  year  before  re-iosue  No.  6H9  was  ap- 
{died  for,  snows  an  ^imratns  substantially  the 
flome  BB  that  used  by  the  defendant.  There  Is 
a  tiarrd  or  ttok.  In  tbe  head  of  which,  as  It 
Is  on  Its  bottom,  there  are  two  short  metal- 


from  the  other  to  on  aii  pump.  There  Is  a  d^ 
odorizer  connected  with  the  air  pump  by  a 
third  flexible  pipe.  Tbe  cask  is  filled  by  the 
action  of  the  ur  pump  In  creating  a  vacuum  In 
it  The  foul  olr  passes  through  the  cask  and 
the  pump  Into  the  deodorizer.  The  barrel  and 
the  air  pump  are  described  as  independently 
movable  about  the  vault,  by  reason  of  the  flex- 
ibility of  the  pipes.  The  attempted  expansion 
of  the  original  Bull  patent,  to  cover  what  is 
shomi  in  the  Scharf  patent,  is  msnlfesL  The  [M9] 
funnel  O  of  the  original  patent  is  called  in  the 
re-laaue,  "an  induction  passage  or  opening."  It 
Is  said  in  tbe  re-Issue,  that  "Tbe  movable  a  ' 


may  be  kicated  In  any  desired  podtion  with  re- 
lation to  tbe  vault;"  and  tbot  the  operation  may 
be  performed  wiOiln  or  near  the  privy.    In 


claim  1  of  the  re-fssue  it  Is  stated  that  "The 
movable  cask  may  be  located  in  any  desired  po- 
sition with  relation  to  the  vault  and  privy. "  The 
effort  was  to  obtain  a  re-issue  wnich  should 
cover  an  N^aratus  having  the  cask  located  at  a 
distance  mm  the  vault,  with  a  flexible  pipe 
from  it  to  the  vault,  and  a  recdving  opening 
in  the  top  of  the  cask  and  no  check  valve  1  all  <» 
them  features  not  Indicated  in  the  original  pa- 
tent but  all  of  them  features  existing  in  tbe 
Sdiart  patent  granted  after  the  origlnd  Bull 
patent  and  before  tbe  application  for  its  re-is- 
sue. The  same  observations  apply  to  the  pa- 
tent to  Frader,  No,  16S1TS,  granted  Octobers, 
187S,  more  than  ttuee  months  before  re-issue 
"0.  8B82  was  applied  for.  That  patent  shows 
..  portable  receivbg  cask  connected  from  its 
top,  by  a  flexible  pipe,  with  the  vault;  and  bv 
another  flexible  pipe  with  an  air  pump,_whlcn 


trpumpL    

of  tbe  vault  rise  into  the  cOEk.    The  ca^ 

has  no  check  valve  and  Is  described  as  placed 
suitably  near  the  vault. 

Tbe  foregoing  state  of  Ihcts  brings  this  case 
within  the  principles  laiddown  in  JfiMor  v.  Brau 
Co.,  104  D.  a,  WO  [XXVL.  788],  and  Jamcsv. 
CampbM,  Id.,  86e[XXVI.,  TOT],  The  sug- 
gested mistake  In  the  original  patent,  that  Its 
two  claims  were  not  as  brcMd  as  thev  might  have 
been  made,  and  that  tbe  combinations  cldmed 
were  too  narrow  and  contained  too  many  de- 
menti, and  that  sub-oombinations  sucb  as  are 
found  in  cldms  1  and  8  of  tbe  re-Issue  ml^t 
have  been  cldmed  in  the  origlnd  patent.  In  view 
of  tbe  state  of  the  art  and  of  tbe  description  and 
drawings  of  that  patent,  was,  If  a  mistake  at 
all,  one  apjparent  on  tbe  first  Inspection  of  that 
patent  The  expandons  in  claims  1  and  8  of 
the  re-isene  were  afterthoughts,  devdoped  by 
tbe  subsequent  course  of  improvement  in  the 
Scharf  and  Frader  patents,  and  Intended  to 
cover  matters  appearing  in  those  patents  and  [650] 

.,, — ..,_  .£,  ~'-^-' patent,  HO.  IINMIS. 

e  delay  in  applytnf 
:,  iiui  IB  >uj  actual  Inadvertence. 
Bcddent  or  mistake  shown.  The  omission  to 
claim  sutHXtmbinations  in  tbe  combinations 
claimed,  tbe  existence  of  such  sutvcomUnalions 
being  apparent  on  the  face  of  the  origlnd  pa- 
tent, was,  in  law,  on  tbe  facts  In  this  case,  sucb 
'a  dedlcsdon  of  them.  If  new,  to  the  public,  that 
a  re-issue,  to  cover  such  sub-combmations,  In 
revocation  of  such  dedication,  cannot  be  availed 
of  to  the  pre^dice  of  rights  acquired  by  the 
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pnbttc  to  what  la  shown  in  the  Scharf  and  Fn- 
sler  patents,  Iiaued  before  the  re>lnne  was  ap- 
plied for.  The  re-iwued  patent  must,  for  these 
reaaoD*,  be  held  to  be  invalid,  at  to  claims  1 
andSL 

The  drcolt  court  made  an  Interlocatoir  de- 
cree decUring  the  Talldl^  of  the  ifr-lnue  and 
lla  InMngement  and  awardloc  4  perpetual  In- 
junction and  an  account  of  proflu  and  damagee. 
B;  a  flnal  decree,  a  nmi  of  mone^waa  awarded 
aa  damages.  From  that  decree  the  defendant 
luu  applied.  TA«  remit  if  our  wmUtraOm 
u,  that  Oit dmm  mv^UrtMnei  emd  th»  ecmU 
remaadtd  to  tht  dratit  Comt,  wiA  dirtetton  ta 
Oitniim  lilt  bill. 

Tnn  oopj.    Test : 

James  H.  HoEeonej,  Clerk,  Bup.  Court,  U.  8. 

atoii-iun.&,aaB. 


JOHN  JOSEPH  ALBRIOHT,  WILLIAJf  B. 
BABEER  AMD  ANDREW  LANGDON, 
Partner*,  ■•  Laxodoh,  Aiabioht  A  Ca, 
Appt*.. 

SAMUEL  EUERT.  Sr. 

(8eeB.a.BepOTteri»  ed.,BEii,Hii). 

*A  deccee  of  the  Supreme  Oourt  of  tba 
Oolumbta,  In  Qeneral  Term,  afflrmail.  on 

[No.  IMU 
Arsotd iite.  It,  IS,  1883.    JfBeidtdJan.7,1884. 

APPEAL  from  the  Supreme  Court  of  thelMs- 
trlct  of  Columbia. 
The  historj  aod  facta  of  the  case  suffldently 
appear  In  the  opiDion  of  the  court 

Mair*.  A.  9,  Worthinfton,  and  Natk'l 
Wilton,  for  mpellants. 

Meun.  John  W.  Bom  and  S.  S.  Hanklo, 
for  appellee. 

Mr.  Jviliu  Blatehfbrd  delivered  the  opin- 
ion of  the  court: 

Id  a  Buit  in  equity  brought  In  the  Supreme 
Court  of  the  Diatrict  of  Columtda,  bj  the  firm 
of  Langdon,  Albright  A  Company,  against  Sam- 
uel Emery,  Senior,  and  ilTe  other  peraona,  that 
[551]  Court,  in  Bpcdal  Term,  made  a  decree  seltine 
aside  an  aaalgnmeiit  made  to  two  of  the  defend- 
ania,  directiiw  the  manner  In  which  receivers  In 
the  suit  should  distribute  a  fund  in  thdr  bands. 


nctlng  the  defendant  ^nerj  to  ,_,  ._  .__ 
l^atBla  tl  ,883.87,  with  hiterest  from  July  14, 
1879,  adjudging  Emery  to  be  indebted  to  the 
pleintiffs  in  the  further  sum  of  114,818.98,  with 
interest  from  July  20, 1877,  and  the  defendant 
Sailer  to  be  liable  to  Uiem  for  the  game  amount, 
aod  awarding  execution  as  at  law  therefor, 
agoinat  them  or  either  of  them.  Prom  that  de- 
cree, Emeiy  appealed  to  that  court  in  General 
Term,  in  Ua  own  behalf.  Sailer  declining,  in 
open  court,  to  appeal.  The  court  in  General 
Term  made  a  decTM  lerenlog  the  decree  in 
Bpedal  Term  ao  far  as  it  chafed  Emery,  and^ 
dbmlsainK  the  bill  as  to  bim.  From  that  de-' 
oree  the  plaintiffs  have  appealed  to  this  court 

*Haad  nota  bj  Jfr.  Jiutlai  BLAXCHiOftS. 


It  Is  not  neceasuy  to  coDaider  tl>e  qucflUoo 
whetlier  the  bill.  If  demuned  to,  or  if  lliefacU 
alleged  in  Hwerenistalned  by  the  proofo,  would 
"-  'a  setting  forth  a  caaefor  the  cognizance  at 
art  in  eqnity,  because  we  are  of  opinion 
that  the  proofs  do  not  «rt^tHi«h  the  aOefpUioiw 
of  the  bill,  M>  far  as  Uuy  affect  Emety,  in  re- 
spect to  any  relief  prayed  against  him  in  tha 
lull,  or  any  relief  granted  aninst  falm  by  tlw 
court  in  Special  Term,  and  that  no  put  ot  the 
relief  contended  for  in  the  BSalgnments  of  error 
made  by  the  ^ipellants  Is  warranted  by  the 
pro^B.  7^  dsoTM^tAtawrtm  Qeneral  Ten» 

iTue  oopT-Tei" 


WmCHBSTER  *  PABTRIDOE   HAND- 

FAOTURmo  OOHPAITY,  J^f*., 

«. 

WILLIAM  W.   FUWGE. 

(See  &  O.  Bepciitv^  ad.,  K1-«U 

0>ntmet,  emstructtm  ^. 


APPEAL  from  the  Btqireme  Court  of  Utab 
Territory. 
The  history  and  facta  of  the  case  q>peBr  In 
the  opinion  of  the  court 

MeMT*.  T.  B.  BlohMPds  and  &  JT.  WUt- 
ianu,  for  appellant. 

Mmrt.  Booe  D.  Horn,  /wms  N.  Eimbaa, 
Aibot  S.  &guood  and  V.  W.  Btntim,  for  ap- 

Mr.  Jvtlice  BlAtehfbrd  dellnred  the  opii^ 
Ion  of  the  court: 

This  I*  an  appeal  from  the  Supreme  Court 
of  Utab  Terrilmy,  ln«suttl»ou(^ttothe  First 
Judicial  District  Court  of  that  Territory,  lo 
March,  1883,  by  the  ai^tellant,  a  WiaconsiB 
Corporation,  arainst  tbe  appellee,  to  recoTer  the 
■umof  $1  444.90  and  interest  from  IheflllDg  of 
the  complaint.  The  complaint  contains  two 
counts.    The  first  sets  forth  that  the  an)eUe» 


ib.Gootj^lc 


owed  the  ippelluit  13,683.40,  for  a  balance  of 
tn  account ;  that,  for  the  purpoee  of  settling 
fuch  fndebtedneai,  the  appdiee  gave  to  the  sp- 
pellant's  agenta,  on  the  SStli  of  October,  1880, 
alx  otdera  on  dz  different  partks  In  Ut&h  Ter- 
rltot7,  for  the  deltvery  to  Rich  agent*  of  wag- 
oni,  twen^-flve  tn  number,  the  orders  being 
severally  for  one,  three,  two,  live,  nine  and  Ave 
wagons;  that,  at  the  aaine  ttme,  said  agenta  ex- 
ecuted and  delivered  to  the  appellee  a  receipt, 
wbichheftccepted.asfoDows:  "Received  from 
W.  W.  Funge  ordcn  on  the  respective  partiea 
named  in  the  annexed  list,  for  wagons  tnerein 
mentioned,  which  wagons  are  to  be  received  In 
pavmenl  of  the  claim  of  Wlncbeitet  &  Part- 
ridge Manufacturing  Companv  against  said 
Funge  for  93,683,40;  provided  uie  said  wagons 
are  deliTered  to  said  WlncbeMet  &  Partridge 
Manufacturing  Companr,  or  their  agents,  w. 
W.  Burton  &  Co.,  In  good  condition  and  mer- 
chantable Older,  at  the  respective  places  named 
Id  said  orders,  on  preaenttttlon  thereof;  and  it  is 
understood  and  agreed  that  If  said  wagons  are 
[AS81  *o  delivered  in  good  condition  and  promptly, 
as  aforesaid,  thej  are  lo  be  sold  to  the  beat  ad- 
vantage and  for  the  highest  prices  that  can  be 
obtained  tor  them,  and  any  surplua  of  the  pro- 
ceeds thereof  that  may  remain  after  paying  aald 
debt  of  C2,833.40,  and  the  actual  and  necessa- 
ry cost «  aelliug  the  same,  is  to  be  refunded  to 
said  Funge,  uoTess  prior  to  that  time  he  shall 
have  been  p^  two  hundred  dollars  ((300), 
which  heaneea,  at  their  option,  to  takein  lien 
of  saldsuipluB,  and  In  full  seltlcment  of  hla  ac- 
count with  said  Company;"  that  four  of  the 
wagons  covered  bv  the  oraer  for  nine  wagons 
were  not  deliverea;that  twenty-one  of  the  wag- 
ons were  delivered,  but  were  none  of  them  in 
good  condition  and  merchantable  order  ;  and 
that  the  appellant  had  sold  nineteen  of  them, 
for  (1,807.48  net,  and  had  made  ineffectual  ef- 
forts to  sell  (he  other  two.  The  second  count 
seta  forth  an  Indebtedness  of  the  appellee  to 
the  appellant  of  $3,683.40,  for  a  balance  of  an 
account,  in  August,  1680,  and  a  credit  thereon 


the  complaint 

The  appellee  flkd  a  demurrer,  and  alleged 
therein,  as  a  ground  of  demurrer  to  the  com- 
plaint and  to  each  count  separately,  that  It  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action.  The  district  court  siiatained  the  de- 
murrer and,  tbe  appellant  electing  to  stand  by 
its  complaint,  Judgment  was  entered  in  favor  of 
tbe  appellee.  The  Supreme  Court  affirmed  the 
Judgment,  and  the  case  is  here  for  review. 

We  are  of  opinion  that,  on  the  terms  of  the 
receipt,  which  expressed  the  contract  between 
tlie  parties,  the  appellant  or  its  agents  were  re- 
quired to  determine,  on  receiving  tbe  wagons, 
whether  they  were  in  good  condition  and  mer- 
chantable order,  and  were  at  liberty  to  reject 
them  if  not  meeting  those  conditions ;  that  the 
receiving  the  twenty-one  and  proceeding  to  sell 
[654]  them  was  an  acceptance  of  the  twenty-one  in 
payment  pro  tante  of  the  claim  ;  that  the  con- 
tract for  the  payment  in  wagons  was  unfulfilled 
as  to  tbe  four  wagons  not  delivered  ;  and  that 
the  price  for  which  the  nineteen  wagons  were 
sold,  and  the  selling  value  of  the  two  not  sold, 
have  no  b^^ng  onuiecase  under  tbeflrst  count, 
unlcaa  there  be  a  surplus  of  the  proceeds  of  sole, 
109U.S. 


to  be  refunded  to  the  appellee,  under  the  eaO' 
tract 

As  to  the  second  count.  It  seu  fortli  a  good 
cause  of  action.    That  count  does  not  Involve 


T/ujudffmentef  0U Suprmu  Omriitrettrted, 
teilA  direelion  loiito  rettrad  tAt  judgment  ofOt 
Dittriei  Court,  aitdto  lakt  or  diTtettuekfwthor 
protOBdingi  in  the  tuil  at  may  be  aeeordirtg  to 
low  and  in  eoT^ormity  teith  Oue  opijuan. 

n-ueoopT.    H^eat: 

James  H.  KoKenner.  Cleik,  Sop.  Court,  U.  8. 


JAMES  BBNDET  Ain>  WIFE,  ^ipti.,       tSM] 


AH08  T0WN8END  n  u. 
(Bee  B.  a,  Beportar'sed..  e»-«a.) 


one  who  for  Ills  acoommodalloD  altcned 

tbe  back  nf  tbe  note  before  ita  dMIvenr  to  the  pu- 

ee,  a  mnrtCHge  of  real  estate  to  IndemDlff  him 

a^Uoat  all  costs  and  Oban '-" — ' "-     — 

trBCtwittaapowarof  nlel 

defsult  In  parlnf  tbe  not*.    Tbi 
■ " steal  matutltr,tlMii 


:s?5£ 


_  act- 

lortnfor^ 

r-,-^ ^jgornfflJm 

par  Utenoleu  matutltr,  tbe mortcasee  paid  tba 

louDt  thereof  to  the  parae.  and  eotmd  it  upon 

his  tiooks  In  ^reneral  sooonnt  ajtalnat  the  moTtaas^r, 

and  the  jMjoe  Indorsed  theamountas  a  tull  pay- 

*  delivered  up  tbe  note  to  the 


?S^ 


pfo.  118.] 
Argu«d  Not.  13.  ISSS.     Decided  Am.  7.  1884. 


The  history  and  facts  of  the  case  appear  in  the 
opinion  of  tlie  court 

Mr.  C.  i.  Walker,  for  appellants. 

Mairt.  W.  H.  Bmitk,  A.  T.  BrilUm  and  J. 
H.  MeOowan,  for  appelleea. 

Mr.  JueUee  Qrm^  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  by  James  Bende;  and  wife 
from  H  decree  for  the  foreclOBure  of  a  mortgage 
of  land  in  Michigan,  executed  by  them  at 

*Bead  notes  br  Mr.  JuMa  Obat. 


ib.Gootj^lc 
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BCTRKIB  CottXT  or  THB  UXTIXD  STATBB. 


OoT.  Tmbh, 


Om^ton  Id  that  Bute,  on  Aprfl  SO,  1678,  to 
Samuel  S.  Smith  and  William  Harris;  exprataed 
tobetnadelncan^eratloDof  the  lodonement 
bj  Smith  and  Harris  of  aeveral  promiaaorj 
rsaiii  notes  of  Beodej,  Iherdn  described,  payable  to 
the  order  of  Thomaa  W.  Ed1Ta^d^  at  Qie  Firat 
National  Bank  uf  HouKbtun;  condltiooed  that 
If  Bendef  should  pay  the  noteeat  maturity  and 
ahoold  aaveuid  h^ep  harmtesa  the  mottgajseea 
of  and  from  all  coata  and  chargea  arising  m>m 
or  on  account  of  said  indoisements;  and  em- 

Kwering  the  mortgagees.  In  caae  of  default  by 
ndey,  m  the  payment  of  the  notes  or  dthec 
of  (hem,  to  sell  the  land  by  public  auction  and 
convey  it  to  the  purchasers,  tendering  tlte  sur- 
phu  money.  If  anv,  arising  from  the  aale,  to 
the  mortgBKora,  alter  deducting  the  costs  and 
charses  of  the  sale,  "And  also  tlOO  as  an  attor> 
ney  fee,  should  any  proceedings  be  taken  to 
foreclose  tlds  indenture  under  tne  statute,  and 
the  same  sum  as  a  solicitor's  fee,  should  sny 
proceedlnin  be  taken  to  foreclose  the  tome  In 
cbaDceiy. 

The  other  facts  tq>peariug  by  the  record  are 
as  follows:  Smith  and  Harris,  who  were  part- 
ners, signed  their  partnerahip  name  upon  the 
back  of  the  notes  before  tbor  delireiy  to  Ed- 
wards. One  of  these  notes,  for  $3,000,  became 
Syable  on  May  4, 1876  and,  net  being  p^  by 
'udey,  was  protested  for  non-myment,  and  an 
action  was  brought  thereon  by  Edwards  asainst 
Smith  and  Barrlii,  who,  before  judgment  &  that 
action,  paid  the  amount  of  the  note,  with  inter- 
est Edwards  Indorsed  the  amount  as  a  full 
p^ment  on  the  note,  and  delivered  up  thenote 
to  SmiUi  and  Harris;  and  tbey  entered  the 
amount  paid  bv  them  upon  their  books  la  Iheir 
general  account  a^nst  Bendey  and.af  lerwards, 
on  September  6,  1877,  assigned  the  mortgage, 
and  the  land  therein  described,  together  with 
the  note  or  obligation  therein  also  mentioned, 
to  William  Br%ham  and  Amoa  Townsend, 
trustees.  This  assignment  waa  in  fact  made  in 
part  payment  of  debts  due  from  Smith  and  Bar* 
ris  to  firms  of  which  Townsend  and  Brigham 
were  respectively  members. 

Townsend  and  Brigham,  wbo-were  dtizens 
of  Ohio,  filed  a  bill  In  equity  against  Beodey 
and  wife,  who  were  dtizens  of  Michigan,  In  a 
court  of  this  State,  alleging  the  facts  uoresaid, 
and  preying  for  an  account,  for  the  foreclosure 
of  the  mortgage  by  sale  of  tlieland,  for  the  pay- 
ment 1^  Bendey  of  any  balance  remaining  due 
18871  ^  "'^  pli^utiff  of  the  nrindpal  and  interest  of 
'  ^  the  note  and  mortgage',  and  for  general  relief. 
After  tbe  filing  of  answers  and  replication,  the 
case  was  removed.on  petition  of  the  defendants. 


ants  pay  to  tlie  plaintiffs  tbe  sum  of  f7,l 

with  interest,  together  with  a  solicitors  fee  of 
tlOO,  and  that  in  defoiilt  of  such  payment  the 
und  be  sold  by  public  auctjoo  and  conveyed 
under  the  direction  of  a  master  In  chancery,  and 
(heproceedsof  the  sole  allied  to  the  payment 
of  these  sums,  and  that,  if  the  proceeds  of  the 
sale  should  be  insufScient  for  such  payment,  the 
amount  of  the  deficiency,  with  interest,  should 
be  paid  by  Bendey  to  the  plelntiS.    From  this 


Ivery  to  tbe  payee,  dwngh 
styled  in  the  mortgage  an  Indonement,  wm 
rather,  as  towards  the  payee  or  a  subsequent  in- 
dorsee of  the  note,  (hat  of  lotnt  maiurs  with 
BendOT.  Owd  T.jrar«n,96n.S.,90fZXIT.. 
841];  BoOiMU  v.  Grix,  81  Hkh.,  ISO.  Bat, 
whether  their  llaUliQr  in  Utat  aspect  should  be 
treated  as  that  of  promisors  or  of  guarantors  or 
of  indoners,  it  is  clear  that,  having  dnwd  thdr 
names  to  the  note  tot  tike  accommodation  of 
Bendey,  their  relation  towards  him  was  tliat  of 
sureties,  and  th^  had  the  ri^t,  upon  beinjg 
obliged  to  pfty  tlie  amount  of  the  note  on  hu 
failure  to  pay  it  at  maturi?,  to  recover  from 
him  the  sum  ao  paM.  The  mortgage,  contain- 
ing a  condition  to  indemnify  them  against  all 
costs  and  charges  arising  from  their  contract, 
was  security  to  them  for  the  payment  by  the 
mortgagors  to  them  of  (hat  sum.  The  aitrr, 
in  the  regular  course  of  thdr  book-keq>ing,  of 
tbe  amount  so  paid  in  general  account  against 
Bendey,  did  not  merge  nor  extinguish  the  moit- 
mge  or  the  personal  liability  of  &ndey  to  them. 
Theasslgnment  by  them  to  Townsend  and  Brig- 
bam,  of  the  mortgage.together  with  the  oblig»- 
tion  therein  menOoned,  was  a  valid  assignment, 
in  equity  at  least,  of  the  mortgage,  as  well  asoi 
their  claim  ae^inst  Bendey  'or  the  repayment  of 
the  sum  paid  by  them  on  the  note.  The  aa- 
signeeswere.therefore,rightlybeldtobeentitled  |eS8] 
to  a  decree  for  the  f orecloeure  of  the  mortgage, 
and  alsoundertbeNlnety-Second  Ruleln  equity, 
to  a  decree  agunst  Bendey  himself  for  ao  much 
of  the  sum  paid  by  Smith  and  Harris,  with  in- 
terent,  as  the  money  obtained  bv  the  sale  of  the 
lord  under  tlie  foreclosure  •bould  be  Insufficient 

The  ^cree  below  ts.  therefore,  right  in  all  re- 
spects except  in  allowing  a  aolldtor'a  fee  of 
$100.  The  land  U  m  Michigan,  the  notes  and 
morigsge  were  made  and  payable  in  Michigan; 
and  bv  the  law  of  Michigan,  as  settled  by  re- 
aad  u^orm  deduons  ot  the  Supreme 


Court  of  that  Slate,  a  stipulatloa  In  a  mortgage 
to  pay  an  attorney's  or  solidtor's  fee  of  a  fixed 
sum  is  unlawful  and  vdd,  and  cannot  be  e 


89  Hidu.  187;  J&w  v.  Sort,  40  Mich.. 
,  Lay,  «Mlch.,  4SS;  Van  Mar- 
ter  V.  Jfeit^lan,  80 BQcb.,  804;  Bettfordr.  BoU- 


ford,  49  Mich.,  20.  Upon  such  a  qnestion,  af- 
f  ectiDg  thevalldlty  and  effect  tA  a  contract  made 
and  to  be  performed  in  Michigan,  concemlofc 
land  In  Michigan,  the  law  of  the  State  must 
govern  in  proceedings  to  enforce  the  contract 
&i  a  FedeiaiCourtheQ  within  (he  Slate.  Brin* 
V.  /ni.  Co.,  Be  U.  8.,  627  [XXIV.,  868);  /«*. 
Oc.  V.  OaOman  \_anU,  MS\;  Bqitator  Cb.v.  HaU 
[ante,  lUJ. 

Tht  rtttdt  U,  Otai  lAa  daerti  miaiA  hi  mersei, 
ieitAout  eottt  to  tither  party  in  thii  wurt,  and  Oi* 
eau  remanded  to  tht  Cireuit  Ocnirt  toilh  dira>- 
turn*  to  enter  a  decree  tor  tte  ptainlifi,  teith 
eotli,  madefied  bg  Oriktt^  out  Ae  aiiowanee  «f 
(A«  MJMtor't/M.     DWTM  aaiardingtg. 

JanMaH.  HaKconer.  Gtark,  Sujil  Orait,  C.  SL 


ib.Google 


BlOHlUX  V.  Lawwb. 


SERHAN  B.  BACHUAIT  wt  al.,  lyk  tn 


JA3CES  LAWBOH  n  u. 

(Bm  BL  C^  Bcporter^  ed^  flB>-«6D 


•L  An  unimcak  laada  ■  fwtnlrtt  btfon  Hm 
Traa^  orVuhlnvfoQ  of  un,  udlir  whkk  Um 
ownan  of  a  ihtp  ua  caraotakOD  bf  tlM  umBd  leba 
cniMr.  Tht  Florida,  (nptoy«d  •pavon,  wbettMrui 
BttornCT  >t  law  (V  not,  to  OM  bli  bM*  cOotM  to  ool- 
iMt  tlMfr  otalm  wMdc  out  of  tlte  eaptnn,  and  •«• 
tboTtaMdtataatOMniriqi'Mdt  attniimri  m  bo  mlitat 
llilii*  ni  liimfw«iiHiill.aiii1  iiiiiiiilwiillfiiMij  Um  k 
MMvMiMtlaa  equal  (o  twenty^fa  p«r  aan*  '^  ->-•' 
arer  •am  ^iU  ba  eoUaotad  on  tb«MM  Dial 


Jiuwl|M>Tt,alLUa; 


ibnJwllfa 

..  _-_  to  tb*  QouTt  ot  Cbauni^ 

S  -land  la  not  aOMtad  t 


U€(tba»Aat,p»Tldln«tlwttliat<XHirtii 
bnr,  oat  of  ttaaamooDt  awarded  OB  any  oil 
•CHwble  comptMwartnn.to  the  ooanaeloT  andi 


Tni  itinnialmaiit.iiillwmiair 
tbataU  otbar  Ueae  cv  aabm- 
oroondWooal,  tor  inMoTAiI 
claim,  made  or  to  be  made  bl 


brteoUoD 
;ibaaldal- 
'•Im,na- 
Mton^ 

JaTMUiw  ataomta 

,  4ttm  larvloeB  about  bdj 
brtore  Jndfmeut  Intlutt 


',itj 

e  apyear  in 


Mr.  JfuUet  Ovm^  delivered  tlie  opinion  of 
theooQit: 

ThiaacHon  wai  bnm^t  In  the  Superior  Court 
of  the  CUy  at  New  York,  bj  the  memben  ot 
the  Arm  of  LawionA  Walker agmioMtbe  menh 
ben  of  tlie  fiim  of  Badtman  Brotlien,lo  reoOT> 
crcompeDMtioi)  fw  nrricea  pertoniwd  under 
a  written  agMBiDent  between  tbem,  dated  April 
25, 1871,  whldiredtedtliBttliedefendMiU  bud 
emidond,  and  br  power  of  attamer  of  the 
same  dale  had  aauumted,  the  plalntiffi  to  col- 
lect their  claim  ariiliig  out  of  the  capttm  of  the 
•bip  Commonweallli  and  her  cwzo  1^  the  aimed 
rebel  cruiaer,  The  Fktrida ;  and  bv  which  the 
plidnlifTs  agracd  to  uee  their  beet  efforti.at  their 
own  expenae,  to  collect  the  aald  claim  In  the 
ahoHest  pncHcable  time;  andthedefendanlB.ln 
conaideration  of  the  piemiMe,  agroed  to  allow 
and  pay  to  the  plainnSi  a  oompenaatlon  ecmal 
to  twentj-flve  per  cent  of  whaterer  aum  aiuUl 
be  coDecled  on  the  (^  claim. 

By  the  power  of  attoni^,  referred  to  in  thia 


cUntbfiuch  lawful  jMTOceediDga  and 

to  Ihem  might  appear  expedient  but  at  their 
own  cost  and  cbuce,  and  authorized  them  to 
recdve  on  the  deiendanta'  account  whatever 

•Head  note  Mr  Mr.  AuUet  Omtx. 

NOTx.— Attonuv**  eonpeiuotiaa  MwtbtffBMt  on  i««- 
eUi  or  /ram  proatdM  of  ndt ;  a  Atad  fum  or  o  ptt- 
««nf  ow;  ptroAoH  (^  (iitcmt  In  (M  Milt  or  Milt'-^ -* 

HMff^bm  by  oUornn.    " —  "-—-- 

Pctin.  H  n.  S^  ZT^  Hi. 
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•nnia  of  nu»^  mi^t  beawarded  as  Ibedalm, 
and  to  give  in  their  name  prcqiet  acqalttancea 
thenfor;  to  execute  aD  papeia  neoMiaiy  to  ae- 
cure  the  tnnaf er  of  the  claim  to  any  perty,  dfr 
partmeot  or  soremment  wblcb  mfgnt  aeeume- 
the  p^ment  thereof ;  and  to  employ  for  th» 
prOMcutlon  of  the  claim  audi  attraneyaaetfaey 
miriit  think  fit. 

The  plaintiffii,  who  wen  BTeraga  adjoaten. 
Hied  an  abatiact  of  the  claim  in  the  department 
of  ttat«,aod  in  accordance  with  the  Inatmctiona- 
IcBued  by  that  department,  and  from  miettaud 
information  fumlsbed  by  the  defendanla,  pre- 
pared a  memcMial  airing  a  full  htotory  of  the 
dicumBtancea  relaung  to  the  claim ;  and  after- 
warda  went  to  Waahiogton  nreral  times  about 
thli  and  other  like  claima;  and  after  the  paaaegr 
of  the  Actof  CowBM  of  June  38, 1874.  ch.  4ra, 
Cfltabllahiiw  flw  Court  of  Commiaslonen  of  Al- 
abama Claima,  prepared  and  aent  to  the  delend- 
— -  '—  -Ignatnra  a  petition  to  be  preeenled  to 
whicb.althou^  repeatedly  aaked  for, 
r  returned ;  and  the  defeodanta,  after 
eudeavorlne  to  Induoe  the  plaintUfB  to  relenw 
them  fromUieagTeetneDt.emploTedan  attorney 
at  taw  to  prosecute  thelrdaim  before  that  court, 
which  he  did,  and  recovered  thereon  the  aiun 
ofltS,0S4.ie. 

The  plalutm  brought  thia  action  to  recover 
twenty-flve  per  cent  of  thia  sum,  lesa  |120,  tlie- 
esUmaled  expenw  which  they  would  have  in- 
curred had  they  proceeded  and  recovered  tbo 
money.  TbedefeiMlanta,beaideaotlierdefeiuea 
preaentlog  tw  federal  queatiob,  contraded  that 
the  agreement  aoed  on  bad  been  annulled  and 
readnded  t?  the  Act  of  1874  [18  Stat  at  L., 
S4S\.  The  Judge  preatdlng  at  the  trial  over- 
ruled the  objection,  and  the  wry  returned  a  ver- 
dict for  tbeplalntlJEB,  on  whldi  Judgment  waa 
rendered.  The  defeodanta  appealed  to  tbeOoi- 
eral  Tom  of  the  Superior  Court,  at  wbtcb  tb» 
tadgmeot  wae  reveiwd  and  a  new  trial  oiderod. 
The  plalntiffi  appealed  to  Ibo  Court  of  Appeala, 
wbicb  reversed  the  Jodgmeot  of  the  GetMnl 
Term,  aod  remitted  the  caae  to  the  Superiw 
Court  for  further  proceedinga.  See,  61  K.  Y., 
016.  The  Superior  Court  tbereopon  entNod 
judnnent  in  accordaooe  with  the  verdict,  and  .__.. 
the  defendants  sued  out  (his  writ  of  enor.  ivmmi 

In  support  of  the  writ  of  error  It  was  ccmtand- 
ed  that  tbeagreement  sued  on  bad  rdattoa  sole- 
It  to  the  claim  which  existed  at  Its  date;  that 
Inat  claim  was  extlanilabed  by  the  operation 
of  the  Treatr  of  Waihingtoo,  the  Geneva 
Award,  aod  the  payment  by  Great  Brilaio  to 
the  TTnited  States  of  the  sum  awarded;  and  that 


cumstancca  that  the  agreement  had  no  ^>plica- 
Uontoit. 

But,  M  wae  said  by  JTr.  AtUea  Btoiy,  deliv- 
ering the  Judgment  of  this  court,  in  a  similar 
case:  "  The  rlgjit  to  lodemntty  for  an  udJus 
capture,  whether  against  the  capttns  or  the  Sot 
ereign,  whether  rraiediable  ta  his  own  courts, 
or  by  hl«  own  extraordinary  iDterpotiHon  and 
grants  upon  private  petition,  or  upon  public  ne- 
j  goUailon,  Is  a  riefat  attached  to  iLe  ownerahip 
I  of  the  [voperty  Itself."  "The  very  ground  of 
1007 
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tbe  Treaty  ta,  that  the  munldpal  remedy  Is  ta- 
adequate;  and  tbattbepajtybaatrigbtlocom- 
pcDBatioii  for  Illegal  captnrea,  by  an  appeal  to 
the  Jnstlceotthe  government'*  "The  right  to 
compenaa^on,  In  tbe  eye  of  the  Treaty,  was  ]aat 
as  perfect,  though  the  remedy  was  merely  hy 
petition,  M  the  right  to  compensation  for  an  il- 
legal conversion  of  property,  in  a  munidpal 
court  of  Justice."  "It  recognized  an  existing 
right  to  compensation.  In  the  aggrieved  parties, 
aod  did  not,  in  the  most  remote  degree,  turn 
upoo  the  notion  of  a  donation  or  gratuity. 


right,  and  as  such  It  wbs  granted  hy  Sp^." 
Camtgfi  r.  Vane.  1  Pet.,  1^,  216-1)17. 

The  claim  established  before  the  Court  of 
Conunisdonen  of  Alabuoa  Claims  was  mani- 
festly the  very  cMm  contemplated  by  tbe  agree- 
ment in  suit.  It  is  described  in  that  agreement 
as  a  claim  arlslngout  of  the  capture  of  tbe  ship 
Commonwealth  and  her  cargo,  by  tbe  armed 
rebel  cruiser.The  Florida.  The  anreement  bears 
dale  only  a  fortnight  before  the  l^ty  of  Waah- 
[088]  ington  was  made  and  concluded,  by  which  it 
was  agreed  between  tbe  United  Htaleaand  Great 
Britain  that  all  d^ms  growing  out  of  acta 
commttled  1^  Tbe  Alabama  and  other  vessels 
should  lie  referred  to  a  tribunal  of  arbitration. 
The  Florida  was  one  of  the  vessels  which  were 
determined  by  the  Qeneva  Award  to  have  put 
out  from  British  ports  through  neglect  of  inter- 
national duty  on  the  part  of  Qreat  Britain,  and 
compensation  for  the  wrongs  done  by  which  to 
these  defendants  and  others  was  included  in  the 
sum  awarded  in  favor  of  tbe  United  States. 
Tbe  claim  of  the  defendants  was  one  for  which 
compensation  was  justly  due  to  them  from 
Qreat  Britain;  was  demanded  by  tbe  United 
States  from  Oreat  Britain  as  a  matter  of  right; 
aa  anch  was  awarded  to  be  paid  and  was  paid 
hy  Great  Britain  to  the  United  States  In  accord- 
ance with  the  provisions  of  the  Treaty  between 
tbe  two  Nations,  and  with  the  determination  of 
the  tribunal  of  arbitration  created  by  that 
Treaty;  and  was  paid  hy  the  United  States  to  the 
defendants,  out  of  the  money  received  from 
Great  Britain,  pursuant  to  the  directions  of  tlie 
Act  of  Congress,  and  to  the  decision  of  the 
court  of  commisaioners  established  by  that  Act. 
Tbe  defendants  were  tbe  original  owners  of  the 
claim,  and  the  money  was  granted  and  paid  by 
the  United  States  to  them  aa  such  The  mon- 
ey BO  donanded  and  received  by  the  United 
States  from  Oreat  Britain,  and  paid  hy  the  Unit- 
ed States  to  tbe  defendants,  was  money  collected 
on  the  claim  deacribod  In  the  agreement.  Com- 
tgt/t  V.  Fosw,  above  cited;  PliJilpiy.  MeDotuUd, 
W  U.  6.,  296  [XXV.,  4731;  iMnard  v.  N^. 
135  Mass.,  450. 

The  other  points  relied  on  in  support  of  tbe 
writ  of  error,  so  far  as  tbey  present  any  feder- 
al question,  are  based  upon  the  foUowmg  pro- 
visions of  the  Act  of  1874: 

"  Sec.  18.  In  case  any  Judgment  fa  rend 
by  said  court  for  iodenmiiy  for  any  loss  or  claim 
herein  before  mentioned  against  the  United 
States;  at  the  time  of  tbe  giving  of  tbe  judgment 
the  court  shall,  upon  mi^on  of  the  attorney  or 
counsel  for  Uie  claimant,  allow  out  of  the 
amount  thereby  awarded,  auch  reasonable  coun- 
sel and  attorney  fees,  to  the  counsel  and  attoi^ 
ney  employed  by  the  claimant  or  claimants  re- 
spectively, aa  the  court  shall  detcnnioe  is  Just 
lOttS 


and  leasonable,  as  compensation  fc«  the  servicoi  (M4] 
rendered  the  claimant  in  proaecutiiig  mch 
claima,  which  allowance  shall  be  enteredas  part 
of  the  Judgment  In  auch  case,  and  shall  be  made 
speciflcally  payable  a*  a  part  of  «id  Judgment 
for  indemnification  to  the  attorney  or  counsd, 
or  both,  to  whom  the  same  shall  be  adjudged; 
and  a  wanant  shall  isaue  from  the  Treasuiy, 
In  favor  of  the  person  to  whom  such  allowance 
shall  be  made  respectively,  which  shall  be  in 
full  compensation  to  the  counsel  or  attorney  for 
prosecuting  such  claim;  and  all  other  liens  up- 
on, or  asdgnmenta,  sales,  transfers,  either  abso- 
lute or  conditional,  for  aervlcea  rendered  or  to 
be  rendered  about  anv  claim  or  part  or  parcel 
thereof  provided  for  in  this  bill,  heretofore  or 
hereafter  made  or  done  before  such  Judgment 
is  awarded  and  the  wanant  issued  therefor, 
shall  be  absolutely  null  and  void  and  of  none 
effect."    18  Stat,  at  L.,  249. 

It  was  argued  that  the  Act,  by  preecrtUng  \ 
mode  of  proceeding  for  collecting  the  el&a 
which  reqtiired  the  serviceaof  attonKyaatlaw, 
rendered  tbeagreement  in  question  Inoperative, 
because  the  plalntifb,  not  being  auch  attomeya, 
were  incapable  of  performing  it.  But  the  pow- 
er of  attorney  executed  at  the  same  time  aa  the 
agreement,  and  referred  to  tbeiefn,  anthorixed 
the  plaintiffs  to  use  all  such  lawful  means  and 
proceedings,  and  to  employ  such  attorneys,  aa 
they  mi^t  think  fit,  for  the  proaecution  of  the 

It  vraa  further  conlraded  that  the  aectlon 
above  quoted  rendered  iU^al  and  void  all  agree- 
ments, made  before  judgment,  to  pay  compen- 
aation  for  servlcee  about  any  auch  claim.  But 
the  ptobiUtlon  Is  clearly  limited  to  liens,  sales 
or  assignments  which  create  a  right  of  property 
in  the  daim  itself,  and  doea  not  extend  to  a 
mere  personal  agreement  to  pay  aa  compensa^ 
tion  for  such  aervicea  a  sum  (Mt  money  equal  to 
a  certain  proportion  of  the  amount  which  ma; 
bo  recovered. 

The  other  polnta  made  In  arniment  present 
no  federal  question  and,  tbereitae,  afford  no 
ground  upon  which  this  court  can  revise  tbe 
Judgment  of  the  atate  court.  Murdoek  v.  ifon- 
pliU,  20  WalL,  600  [87  U.  8.,  XXH.,  42»]. 

Judgment  oMrmed. 

Trueoopr.   Teat: 

James  H.  UaKeuner,  Clerk,  Bap,  Court.  U.  B. 


A.  U.  WTMAN,  Treasurer  of  the  UnrrKD 
States,  Plff.  in  Brr., 

DNITED  STATES,  »  reL  Emikel  P.  Hai- 
STEAD,  Admr.,  etc. 

(See  a.  a,  Beport«r^  ed.,  Ki-«W). 


•L  FDrtliBpuTpoa*<tf 
simple  ooDtiaot  debt  la 

sides,  even  U  a  Mil  of  e; .. , .  „.„^ 

hu  been  kIvod  for  It,  and  wlUtant  Mcard  to  tiM 
plAoe  wbeie  tbe  blllor  note  ts  found  or  pajaMe. 

e.  Debts  due  from  tbe  United  Btatat  are  not  locnl 
■sieta  at  tbe  seat  of  Government  oalj. 

S.  The  Tressuier  of  the  ITnllsd  Btates  oannot  tw 


awoia  when  tbe  debtor  t«- 


Bead  noiei  by  Mr.  JmUet  Qmat. 


109  U.  & 
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•ompaltad  bj  writ  of  naMamM  t«H7  to  BD  admln- 
totntorappolaud  Id  the  DMrlot  otOnlumUB,  of  as 
InlMbllaiit  of  OM  of  the  MMte*  or  Oa  aoioa.  the 
uDouDt  of  •  draft  parBbla  to  a*  lntCitB(«  M  Uie 
Trcamrr  Jnitof  «D  •ppioprtatloD  mada  br  OoDcraa, 
And  btfd  1:7  «iata  ftdmUilNntor. 
[No.  6S9.] 
.^IfywdilM  tS,i^lS83.  l)eeidtdJ9n.7.J884. 

F  ERROR  to  ttie  SnpKma  Cotut  ot  theDb- 
trtct  of  Columbfk. 
The  hlstorr  and  fscuof  tha  cue  appear  in  the 
optnlcn  ot  the  court. 

3fr.  VTm.  A.  HMuy.  .iMl  .it^Ait.,  fat 
pUlntlS  in  error. 

Mam.  A.  L.  Ibnivmn  and  J.  W«lt«r 
Oookaa^',  for  defendant  in  enor. 

Mr.  JvMct  €h«r  dellrend  the  opinion  of 
theco«irt: 
Tbla  ta  a  writ  of  error  nied  out  bj  the  Trew- 
loKKi  uierof  UtetJnlled  Blalea,  toreTeneaJudgment 
lw>B|  QftheBupremeConrtotUlMDiatrictof  ^nm. 
Ida,  ordenng  a  perempton  vrtt  of  smbAmmu 
to  iwoe  agaiSft  turn  upon  the  petition  of  Emlnel 
P.  Halatead,  ai  admiuMnior,  uipolnted  In  the 
DiUrict,  of  theeitateaof  John  N.  PulUam  and 
John  J.  FulUam,  each  of  whom  waa  an  inhab- 
itant of  the  Slate  of  TeDtMMee  M  the  time  of  hli 


,_.    tcMTmentto 

certain  drafts  beretoaftet  mentioned. 
The  petition  alleged  and  the  annrer  admitted 


and  tranMcting  the  bn^en  of  hh  office  at 
Waeblngton  in  the  District  of  Columbia,  lamied, 
under  and  1»  virtue  of  the  Act  of  Conneaa  of 
Hay  1, 1S8S,  ch.  114  [23  SUt  at  L.,  668],  mak- 
ing appropnaUona  th^«f or,  threednf ts  payable 
altheTrcaiurrfaiWaahlDgton.ODefOr  18,020, 
payable  to  John  J.  PuUIam,  executor  of  John 
N.  Pulllam  or  order,  and  two  tor  tl.SSS  and 
$040  reapectiTsly,  payable  to  John  J.  Pulliam 
or  order;  and  tlM  three  drafts  were  delivered 


rauon  In  the  District  of  Columbia  upon  the 


_  ._  upon  the 

serera]  eatatesof  the  two  Pulllama,    In  Beptem- 
~  12.  Bentamln  U.  Keyaer  filed  a  Mil  on  the 
equity  side  of  Uie  Supreme  Court  of  the  District 


against  Halalead  and  others,  claiming  an  equt- 
tude  Interest  In  these  drafts  or  the  proceeds 
thereof,  and  In  March,  1888,  obt^ned  a  decree 
directing  Halstend,  as  admmlstrator  as  afore- 
said, and  as  trustee  for  that  purpose,  to  Indorse 
and  collect  the  drafts,  and  to  make  dlstribatiofi 
of  the  proceeds.  In  obedloioe  to  this  decree, 
Halslead,  on  April  1»,  1888,  indorsed  the  drafts, 
and  demanded  payment  thereof  of  Wyman,  as 
Trcasurerof  the  United  States:  but  be,  althoD^ 
baTlng  sufficient  moa^  In  us  possesdiui,  ap- 
(Hvpnaled  by  Congress,  refused  lo  p^  utem 
without  the  ladorsements  of  admlntob«ton  ap- 
pointed in  the  State  of  TeuiuMee,  the  domldl 
(rf  the  two  deceased  perswia. 

The  opinions  delmred  in  the  court  below, 
tipoo  nutlDg  the  writ  of  Mandsniv*,  are  re- 
portedln  11  Washington  Iaw  Reporter,  870- 
§n,880-8M. 
isfifli  *""  determination  of  this  case  does  not  de- 
1^  '  pend  upontbe  question  whether adndnistration 
lot  V.  8.  U.  B.,  Boos  ST. 


was  rightly  taken  out  In  the  District  of  Colum. 
bia,  nor  upon  die  question  whether  an  admin, 
istntor  appointed  elsewhere  could  sue  wiUiln 
the  District  upon  debts  payable  here,  but  upon 
the  question  whether  a  payment  by  the  United 
States  to  an  administrator  already  or  hereafter 
appointed  hi  Tennessee,  the  dondcll  of  the  de- 
ceased, would  be  a  good  diacharge  trf  tiie  debta, 
pvpwntofwhlchisnowsoudittoheenfwced. 

Thegenersl  rule  of  law  is  well  setUed,  that 
for  the  purpose  of  founding  administration  all 
shaple  contract  debts  are  assets  at  the  domlcil 
of  the  debtor;  and  that  the  locality  of  such  a 
debt  for  this  purpose  Is  not  sffected  by  a  bill  of 
exchange  or  promissory  note  having  been  given 
for  It,  because  the  bQl  or  note  does  not  alter  the 
nature  of  the  debt,  but  Is  merely  evidence  of 
It  and,  therefore,  the  debt  is  assets  where  the 
debtor  Uvea,  without  r^aid  to  the  place  where 
the  instrument  is  found  or  payable.  FcmnantT. 
AudUim, Garth.,  878:  &  a.  Comb., 899; Holt, 
tii  8  Saft.,  70.  I«4:  AUnger,  C.  B.,  In  At^ 
Om.  Y.-Bawtmt,  4  U.  &  W..  ITl,  lOf;  &  C,  1 
Horn  &  Hurt,  819,  824;  Parke,  B.  In  Jfendrf 
T.  8letl».  1  DowL  (N.  S.),  15B,  167;  Sloaimb  t. 
Banford,  8  ConiL,  S88;  Ohajman  v.  FIA,  8 
Hin,  654;  OiMn  t.  IfHUr,  10  Ohio  St.,  188; 
Ftvn^  V.  MeOr^ory.  103  Mass.,  188. 

An  admlnbtratOTis  of  course  obliged  to  de- 
mand p^ment  at  the  place  where  the  UU  or 
note  Is  payable;  and  he  Dayflnd  difficult,  on- 
lesa  It  ts  payable  to  bearer,  in  suing  upon  It  in 
a  place  in  widch  he  has  not  taken  out  adminis- 
tration. But  payment  to  the  a^nlnlstralor  ap- 
nrfnledlntheStatebitrttlchthe  Inleetste  had 
his  domicO  at  the  thne  of  his  death,  whether 
nutde  within  or  without  that  State,  Is  good 


JvdU*  81017,  In  dellT- 
erloK  the  tudfluent  of  this  court  In  FatuAaiiT. 
Nor&n^  IB  Pet,  1,  8.  end  repeated  by  Mr. 
Jtattee  UcLean,  In  delivering  Judgment  In 
Maehtf  t.  Oxr,  18  How.,  100,  KM  [N  U.  S., 
XV.,  299.  aotj  :  "The  debts  due  tmm  the  {«8T] 
Oovenunent  of^the  United  States  have  no  lo- 
cality at  the  Beat  of  Oovemment  The  United 
States,  in  their  sovereiga  capacity,  have  no  par- 
ticular placo  of  domlcll.  but  possess.  In  contem- 
^don  of  law.  an  nbiqulty  throughout  the 
Union;iDd  thedebtsduODythemare  not  to  be 
treated  like  the  debts  of  a  private  debtor,  which 
constitute  local  assets  in  his  own  domldL  On 
the  contraiy,  the  administrator  of  a  creditor  of 
the  Government,  duly  appointed  in  the  State 
where  he  was  domiciled  at  the  time  (tf  his  death, 
has  fuU  auihorily  to  receive  payment  and  give 
a  full  discharge  of  the  drirt  due  to  his  Intestate, 
In  any  place  when  theGovenmunt  may  choose 
-   psfflt," 

la  Foiufton  t.  SorOmp,  an  administrator, 
wpointedln  Kentucky,  of  an  Inhabitant  of  that 
Stale,  who  died  then  Intestate  and  chadless, 
received  a  sum  of  money  from  the  Tteaeuiyot 
tiie  United  Stale*,  for  mlUtaiy  servicea  ren* 
dered  by  the  intestate  during  the  Revolutionary 
War:  and  a  hQl  In  equity.  Bled  against  hfan  In 
the  District  of  CdumbM  Itj  the  next  of  Ua, 
for  their  distributive  shatea  of  the  moo^,  was 


atithori^  trota  one  Sute,  was  not  UaUe 


ib.Gootj^lc 
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■ued  elsewhere.  In  bla  official  cbtnCter,  for 
taieta  lawfully  received  bj  him  under  and  Id 
Tirtue  of  hia  origliia]  letters  of  sdmioistTatioD. 

Id  thst  cue,  u  Cn  this,  It  was  argued  bf 
counsel  that  the  aasels  In  question  were  not 
collected  Id  the  Stale  of  the  intestate's  dom- 
IcU,  bnt  were  recelTed  as  a  debt  due  from  the 


{OTenment  at  ttn  Treasury  Departmei 
WashinMon,  and  ao  conititiited  local  ■ 
irltUD  Uds  District.    It  was  in  decllDing  b> 


yield  to  tbatargument,thatthecaurt]^ddowo 
the  generalnriDdtdesabOTequoted,  and  added: 
"  If  any  other  doctrine  were  to  be  recogiiized, 
the  oonsequence  would  be,  that  before  the  J 
soual  rein«tentative  of  any  deceased  credl.--, 
belongibg  to  any  Slate  Id  the  Untoo,  would  be 
eDtitled  to  recdve  payment  of  any  debt  due  by 
the  Oo  verDment,he  would  be  compellable  to  take 
out  letters  of  admlnlstratioD  In  this  District  for 
the  due  admlniatratioa  of  such  assets.  Buch  a 
doctrine  has  nerer  yet  been  uiictioiied  by  any 
practice  of  the  Oovemmeat;  and  it  would  be 
iBsBl  fuji  of  public  as  well  aa  private  Inconvenieuce. 
It  has  not,  Id  our  Judnuent,  any  Just  found 
tloD  in  the  principles  4^  law.  We  think  th 
Norttaup,  tmder  the  letters  of  adminlstratli  . 
taken  out  In  Kentucky,  was  fully  authorized 
to  receive  the  debtdue  from  the  OOTemment'- 
hls  intestate;  that  Om  moneys  ao  recdved  go 
sUtuted  assets  under  that  administration,  for 
which  he  was  accountable  to  the  proper  tribu- 
nals in  Kentucky;  and  that  distribution  thereof 
mij^t  have  been  and  should  hare  been  soucht 
there.  Id  the  some  manner  as  of  any  other  debts 
due  to  ihe  iniesUte  in  Kentucky.'* 

The  &ct  of  June  U.  18J3,  ch.  100,  sec.  11, 
■ince  omitted  Id  the  RevtsioD  in  1874  of  the 
Statutes  of  the  District,  bi  which  executors  or 
admlnistratOTB  ^pointed  in  any  State  or  Terri- 
torr  were  permitted  to  maintain  any  suit  or 
action,  or  to  prosecute  and  recover  any  claim, 
in  the  IMslrict  of  Columbia,  as  if  they  had  been 
appointed  here,  was  referred  to  lo  the  opinion, 
not  as  the  [ffinclpal  ground  of  dedsion,  but  as 
affording  no  su^ort  for  the  bill,  and  as  fortify- 
ing rather  thao  weakening  the  general  prlnd- 
Sles  nf  law  npon  the  sulRect.  8  StaL  at  L., 
J8;  15  Pet,  7,  8. 

In  the  case  at  bar,  ndther  the  fact  that .__ 
drafts  were  made  payable  at  the  Treasury  of 
the  United  States  in  the  City  of  Washineton, 
nor  the  deposit,  pursuant  lo  section  807  of  the 
Bevised  Statutes,  of  the  money  repreMuted  by 
(he  drafU  In  the  Tkuui;  to  Uie  credit  of  the 
~iyeet,  affected  the  character  or  the  locality  of 

-  debts.    The  depoalt  of  the  money  gave  the 


S? 


States  was  not  tosuneoderto 


of  auT  other  liquidated  detrt.  liie  creditors  could 
not,  indeed,  iiuist  upon  paymeot  without  first 
demanding  it  at  the  Treasury.  But  theUaited 
States,  Id  their  sovereign  capadty,  having  do 
domicil  in  anv  one  part  of  the  Union  rather  than 
fDBayother,&iu)t,byestabllsbtogattbetiation- 
«1  capital  a  Traasury  for  the  transsction  of  the 
iwlndpal  budness  of  the  financial  department 
of  the  OoTemmeiit,  and  making  Otefr  mon^ 
obligations  payable  there,  confine  their  presence 


ubiquity  throughout  the  UdIod,"  may  In  tbelr 
discretion,  exercised  through  the  approprifll« 
ofBceis,  pay  a  debt,  due  to  the  estate  of  a  de- 
ceased person,  either  to  the  administrator  ap- 
pointed in  the  State  of  bis  domicil,  or  lo  an 
ancillniy  administrator  duly  appointed  In  t]i« 
District  of  Columbiai  and  the  exercise  of  their 
discretion  In  this  re^rd  cantwt  be  controlled 
by  writ  of  mandamvs. 

It  is  hardly  necessary  to  mention  the  Moceed- 
Ings  hi  equi^  upon  the  suit  of  Keyser.  Though 
referred  to  In  the  petltloii  for  the  writ  ctf  fflan- 
damiu  in  the  general  terms  stated  at  the  ban- 
ning of  this  opinion,  they  have  not  been  printed 
in  full  in  the  record,  as  required  by  the  Eighth 
Rule.  The  reason  doubtless  Is,  that  both  in  the 
opinion  of  the  court  below,  and  in  the  argu- 
Dtent  in  this  court,  while  It  b  said  that  the  ad- 
ministrator, appointed  Id  Tennessee,  of  tlie  e«- 
tale  of  John  N.  Pulllom  waa  made  a  defendani 
in  that  suit,  and  the  bill  taken  for  confessed 
against  hhn,  It  Is  admitted  that  be  waa  not 
amenable  aa  administrator  to  suit  In  this  Dis- 
trict, and  that  ndther  he  nor  any  adminisini- 
tor  hereafter  appointed  in  Tennessee,  of  the 
estate  of  John  J.  Putliam,  could  be  concluded 
by  that  decree. 

T/U  rmM  ii  that  Atjudetunt  <^  (As  Su^rem* 
Oa-art  ef  tht  Dittrirt  of  GaluMbia,  amtrtting  a 
peremptorji  terit  of  mandamos  must  U  rtvened 
and  IAS  COM  rtmand^  to  Oai  eouH,  wilA  dirtt- 
Uoiu  to  diimiti  tAs  pttition. 

Tttlteopy.    Test: 

Jomea  H.  HoKenney,  Clert.  Sup.  Oonit,  D.  a. 

atsd-uo  u.  B.,  «iit  m  u.  B.,  US,  iir. 


POTOMAC    STEAHBOAT  C0HPAir7  n    '•'•! 
AU,  Apptt., 


POTOMAC      STEAHBOAT     COMPAlfT, 

Appt., 

INLAin>  AMD    SEABOARD  COASTQfO 

COMPANY. 

(See  &  C  BqK>Tter<a  ed.,  en-TOU 

LaadM  in  Wathinffton  Oity—HOe  It^—rlpartan 
proprietor—UOeef  United  Btatit—parvt  proof 
to  tarji  agrtammt—certifieata  and  plat*  of 
bind— uAarwi  on  the  Potemat. 


L  The  b«na>otlon«  betweea  Tonnf  and  the  United 
_Mtea  ooooerolDB  the  Ula  of  the  Otr  of  WoiUiw- 
ton,  were  egulvalcnt  to  •  oonvenura*  1^  him  to  tGa 

CnItedBlat«,lnieeilmpla.oralihiilBi!3dc 

and  a  oonveyanee  book  byehe  Dotted  Btatei 
of  a  eertola  square ;  kavuiv  tn  the  DDltad  r 
-state,  In  fee  limpta.  In  the  strip  of  land  d< 
sWaivSbaat 
S.  The  United  Statoa  tbereb;  bcoame  the  riparian 
rqpilator,  and  suoeeeded  to  all  the  riparian  rishm 
f  xoiuuNbf  beoomint  tlM  owner  m  fee  ilm^  al>. 
^uta^^Water  Street,  a  strip  «[  land  that  odji^imd 
Uie  riv«r:  and  It  owned  the  rishtof  wborfanap- 
puTtenontto  it,altlioii(htliaknd  waagtoatedfor  a 


not  In  tmit  (or  on;  [N 


ib.Google 


POTOKAO  StBAHBOAT  CO.  V.  UlTBE  POTOIUO  StXAMBOAT  CtK 


Stor  k  loagwitoi  otUmo. 

t.  n»  tanl  (OMt  of  *  bMl  taMntm«at,wkkih  d*- 
BiM*  anddMlMMthaliilMitlonB  and  ri«lilaof  the 
puttai,  MimM  In  modHled  DOT  coDtToUiHl  by  praof 
of  mnrprdiidnarT  nwottillaaa  or  ■neeiiMaf. 

L  llMfloMM  and  iKii  mada  aof  i«dMd«d  db- 

'    '    -     -      TeSaatwdartatalnknAlntlia 


•ndaRacttial 
purcttaaanwi 


atanlartatalnk 
acM  or  formal  oc 


trict  of  CoIumUa. 
The  UHoTj  and  facu  ottba  cue  fully  ftppw 
In  the  optDtoD  of  du  ooniL 
lemrt.  John  ScUaa  and  Cenw«r  B«b- 


Mr.  JtuUct  M»ttb«ws  ddivered  the  oplnlui 
of  the  court: 

Theae  two  cuea  were  heard  toeether  in  the 
court  below  and  in  thla  court.  Ther  Involve 
the  lame  queatlona  and  depend  upon  lacti  sub- 
■tantiallv  the  Mme,  q>pearuig  In  aelngle  record. 

The  dalm  of  the  appellanta,who  were  plalnt- 
Ub  below,  it,  that  being  ownen  and  in  poeees- 
idm,  in  the  first  case,  of  square  No.  473;  and, 
In  the  Noond,  of  lot  No.  18  in  square  No.  B04, 
cm  thepl&Q  ottheCiUofWBshington,thsTare 
entitled  to  the  ezdusfre  rl^t  to  make  ana  oie 
wharves  and  other  atmHar  fanprovemenla  in  the 
Potomac  River  oppodte-or  In  Ront  of  these  lots, 
which  are  separated  from  it  b;  Water  Street; 
and  the  object  of  the  bills  Is  to  rastrain  the  de- 
fendants, ij  a  peipetual  Injunction,  from  In- 
truding upon  and  (UsturUng  the  entoyment  of 
theiri^k    This  claim  It  denied  by  the  defend- 


ditmisiing  the  MlLa,  whidi  decreee  these  ^ipeals 
bring  before  us  for  review. 

The  plaintiffs  derive  title  lo  the  kite  mei^ 
tloned  D7  nutu  convevancea  from  Notley 
Young,  who  was  the  orfsinal  proprietor  of  • 
tract  (3  about  four  hundnd  scree,  known  as  the 
Dudlngfam  Pastures,  lying  upon  the  Potomac 


d  whii^  became  part  of  the  aite  of  the 

f aihlDgton,  eztendlnc  along  the  riva 

le  mouth  of  Tiber  Creek,  to 


City  of  WaihlDgton, 

frwn  at,  or  near  the  i  . 

thegroundt  of  the  United  Stales  ArscmiL 

llie  (eveuth  clause  ot  the  compact  between 
Virginia  and  Maiyland,  of  Uarch  S8, 1786,  do- 
eland  that  "The  dtizensof  each  State  respect- 
ivelrthall  have  full  propeny  In  the  shores  of 
the  Potowmack  Biw  adJunIng  their  lands, 
with  aO  emoluments  and  aavantwei  tbraeunto 
helnnging.  and  the  pririlwe  of  making  and  ckr- 


I  The  nature  and  extent  of  thla  compact  were 
considered  by  thb  court  in  OwiyMitM  V,  Gmal 
Oh,  IS  FM..  91,  whne  h  wiadechredio  baa 


impact  betwi 
leatlieutof 


between  the  States  as  sudt,  to  wUcb 


subject  to  the  win  of  the  States,  at  to  aof 
changes  in  its  stipulations.  It  was  eqnallT  Qoder 
the  control  <tf  CoUjpees,  afltt  the  ceaslon.  It 
was  provided,  however,  by  the  Act  of  July  19, 
1790. 1  StsL  at  L.,  180,  aooepilng  the  District 
of  Columbia  as  tbe  seat  of  the  Government  i^ 
the  United  States,  "  That  the  (mfatlou  of  the 
laws  of  the  State  within  such  duMct  ihaD  not 
be  affected  by  this  acceptancs,  until  the  tloM 
flzed  for  tbe  removal  of  the  govemnott  there- 
to, and  untn  Cougxess  shall  otherwise  by  law 
provide." 

It  WM,  therefore,  pcorided  by  the  General  Ae- 
tembly  of  Harvland,  te  an  Act  of  December  19, 
1791,  sec  18,  tost  the  flbmmiidoners  of  the  IMt- 
trict,  appointed  bv  tbe  President  under  tbe  Act 
of  Congress  of  July  IS,  1790,  "Shall,  from  time 
to  time,  until  Congresi  ahall  exerdse  the  Jniis- 
dictlon  and  government  within  tbe  taid  torl- 
toiy,  have  power  to  llcoiee  tbe  buiSling  of 
wharvet  la  the  wateia  of  the  Potomac  and  the. 
eastern  branch,  adjohiing  the  said  dty.  of  the 
materials,  in  the  manner  and  of  the  extent  th^ 
may  Judge  durably  convenient,  and  laredng 
with  general  order.  But  no  Ucense  iSall  be 
granted  to  one  to  build  a  wharf  before  the  land 
of  another,  nor  tball  any  wharf  be  bnDt  in  the 
aald  walen  withoutllcense,  as  aforesaid;  and  if 
any  wharf  shall  be  built  without  euch  Ucense 
or  different  therefrom,  the  same  Is  hereby  de- 
clared a  common  nuisance."  Davis  [StatB.],M. 

In  pursuance  of  this  authority,  tbe  conunia- 
sionert  adopted  the  following  regulation  on  the 
aubject.  dated  July  80, 1796: 

"^Thatall  Uw  proinietore  of  water  loU  are 
permitted  to  whatf  and  buDd,  at  far  out  Into 
the  River  Potomac  and  the  eattem  biaach  at 


streets,  which,  if  made  by  an  Indlvldua]  hold* 
ing  the  adjacent  proper^,  than  bo  subject  to  ri 
bit  separate  occupation  and  use  tmtil  the  pub- 
lic shsU  re-imbuise  the  expenss  of  ™j>V^«g  sudi 
street,  and  where  no  street  or  streets  intenect 
said  wbaif ,  to  leave  a  qiace  of  tlzQr  feet  for  a 
street  at  the  termination  of  eveiT  three  hundred 
feet  <rf  made  ground;  the  baUdlnn  on  laid 
whairei  or  made  ground  to  be  subject  to  the 
•wienl  regulaUontforbttildlngaintheCHtyot 
WaaUngton,  as  declared  by  the  Prettdent. 
Wharvet  to  be  baQt  of  aucb  matertalt  at  the  pro- 
prietors m»  elecL"  Pp.  MS,  409,  Proceedbga 
of  Commisdoners,  1791-1190. 

lUt  rqpiladon  was  submitled  to  Preddent 
Washington,  who  directed  h  to  be  pnbUahed, 
by  letter  dated  at  ML  TemoD.  Sqi.  18, 179B. 

In  the  meantlme.Hotley  Young  and  the  other 
noprleton,  whose  propcwal  had  oeen  accepted, 
bf  distinct  conveyances,  but  in  like  fonn,  baa 
conveyed  to  Thomas  Beall  and  John  H.  Gantt. 
at  trusteea. tbe  several  tracts  of  land  whfadi  were 
to  constitute  tbe  teiTiloiTof  tbe  Cl^  of  Wash- 
Ington.  TbatofNotleyToung  was  dated  June 
SO,  1791,  and  owveyed,  in  fee  almide,  aU  tl 
lands  of  him,  tbe  said  Notkr  Youn&.  there 


Vedal  tntta  foUowing,  and  no  oUmt: 


ib.G00gl(^ 


E   UXTTKD   BTATM. 


Oct.  Tebk, 


"Tlut  an  tha  laodi  ttmbj  baicalned  aod 
wdd,  or  nich  put  thereof  ai  tOMy  be  thougfat 
necesurj  or  proper  to  be  hid  out,  together  wltb 
oiber  land!  witfalD  the  nid  Ilmlta,  for  a  federal 
dty,  with  KKh  Mreeta,  squares,  parcels  and  lota 
aa  the  Presidoit  of  the  United  Stales  tor  the 
tima  beliig  ihall  approve;  and  that  the  said 
Thomas  Beall,  of  Qiikgt,  ud  John  M.  Oantt,  -- 
tbe  furvlTor  at  them,  or  the  bein  of  such  si 
yirot,  sball  convey  to  the  commtsdoDers  for  the 


■on,  for 
all  (he  SI 


iraryi 

_f  the  United  States,'  and  their  succes- 
for  the  UM  of  the  United  States  forever, 

le  said  Btreeta  and  such  of  ihesaidsquares, 

parcels  and  lots  as  the  (resident  shair  deem 
proper,  for  the  use  of  the  United  States;  and 
that,  as  to  tbe  residue  of  said  lots  into  which 
the  said  lands  herelqr  barsalned  and  sold  shall 
bare  been  laid  off  and  dmded,  that  a  fair  and 
[6TT]  equal  division  of  them  shall  be  made;  and  if  do 
ilher  mode  of  division  shall  be  agreed  oo,  bj 
consent  (^  the  said  Notley  Toung  and  the  com- 
mitdoners  tor  the  time  being,  then  such  nsldae 
of  the  said  lots  shall  be  divided,  every  other  lot 
alternate  to  the  sdd  Notlev  Yonng;  and  it  shall 
la  that  event  be  determined  by  lot  vrbether  the 
■aid  Notley  Touns  shall  begin  witb  tbe  lot  of 
the  least  number  lud  out  on  the  said  kcida  or 
tbe  foUowing  number;  and  sE  the  ssld  lots 
which  may  m  any  maimer  be  divided  or  s«- 
idgDed  to  the  said  Notley  Toung  shall  there- 
upon, together  with  anv  part  of  tbe  ssld  bar- 
gained snd  sold  lands.  If  any,  which  shall  not 
have  been  bid  out  on  (he  said  city,  be  conveyed 
by  the  said  Thomas  Betdl,  of  George,  and  John 
n.  Oantt,  or  tbe  survivor  of  them,  or  tbe  heirs 
of  sudi  survivor,  to  bim,  tbe  said  Notley  Young, 
his  beira  and  asngns,"  etc. 

It  was  also  stipulated  therrin,  that  tbe  said 
Beall  and  Oantt  should,  at  the  request  of  the 
President  of  the  United  States,  convey  all  or 
any  of  aaid  lands  which  should  ool  iben  have 
Y^g^f         -.'  •-  . — ..t- •- 

saidh 


■e  ^mple,  sul^ect  to  the  trosts  rem 

-lecQted,  and  to  tbe  end  that  the  sl 

be  perfected.  Accordiody.  oa  October  8, 1 


executed,  and  to  the  end  that  the  same  might 
"    ,     "  iorir.  Ml  October  8, 17M, 

the  President  requested  JBnll  and  Oantt  to  coih 


.  I  the  unconvoyed  residue  of  the  land 
granted  by  Notley  Young  to  Scott,  Thornton 
and  White,  then  commlsooner*,  appointed  un- 
der the  Act  of  July  IC.  1700,  "  In  fee  simple, 
subject  to  the  tmiU  yet  remaining  to  be  exe- 
cuted;" and  on  November  80, 17H,  Beall  and 
Gantt  accordln^y  conveyed  by  deed.  In  fee 
^pl^  to  Uie  commissioners  last  named. 

In  the  meantime,  however,  (he  plan  of  the 
dty  had  been  adopted  uid  promulgated,  on 
maps  of  which  were  laid  out  Uie  squaros,  lota, 
public  grounds  and  streets;  and  on  October  IS, 


l^^eed  iras  made  by  BesQ  and  Oann  to  Hot- 
ley  Young  for  square  No.  47S,  but  on  Januair 
[6TB]  18, 17V7,  the  commlssionen  recorded  In  their 
book,  which  by  law  they  were  authorised  to 
keep  for  that  pufpoae,  their  certlflcate  that  Ibey 

ion 


and  Young  hsd  agretd  "  That  the  whole  of  (be 
same  square  Aau  remain  to  the  said  NoUey 
Young  agreeably  to  tbe  deed  of  trust  concern- 
ing laJods  In  tbe  s^  dty,"  aitd  attached  Ibcro- 
to  a  plat  of  tbe  square,  with  bonndoriee,  as  fol- 
lows; "Bounded  on  the  north  bv  L  Street,  four 
hundred  and  seventy-nine  feet,  four  indies;  the 
south  by  M  Street  south,  three  hundred  and 
fifty-seven  feel,  three  inches;  the  east  by  6tb 


three  hundred  and  fourteen  feet,  three  Inches," 
aa  per  return  dated  December  34,  17S8. 

A  similar  ent^  and  record  wore  made  in  re- 
spect to  square  mH,  tbe  plat  of  which  shows  a 
subdivision  of  tbe  entire  square  into  lots,  of 
which  five,  hA  No.  18  being  one  of  Lbem,  front 
on  Water  Street.ruQniDz  back  lo  an  alley  which 
separates  them  from  all  tbe  other  lots  In  the 

The  legal  title  to  this  and  other  squares  sllot- 
ted  (o  the  public  passed  to  the  CominIssl<Hien  of 
tbe  District  by  the  deed  from  Beall  and  Oantt; 
and  the  legal  estate  to  square47a  and  the  others 
sUotted  to  Notley  Young,  vested  in  Um.  In  fee 
sitople,  by  virtue  of  the  certiflcatcs  recorded  tn 
the  conunisslonera'  book,  under  a  law  of  Alary- 
land  of  December  38,  1799,  Burch,  Di^.,  894. 
which  gave  effect  to  it,  according  to  tbe  import 
of  such  certificates. 

A  similar  certificate  was  made  and  recorded 
October  16,  17M,  to  tbe  effect  -that  James 
Greoileaf  hsd  become  the  purchaser  of  86? 
krts  for  which  be  bad  fully  iMtld,  the  legal  title 
to  which  In  fee  simple  had  vested  in  bXm,  and 
among  them  is  enumerated  squara  604.    The 

ElainttSs  claim  lot  18  in  that  squaro,  under 
Irecnleafs  title. 

It  hss  been  observed  that  both  squares  No. 
472  and  No.  604  are  bounded  on  the  southwest 
by  Water  Street  This  street  was  designated 
on  tbe  adopted  plan  of  the  dty  as  occupying 
the  whole  line  of  (lie  river  front,  and  separat- 
ing tbe  line  of  the  squares  from  the  river  for 
the  entire  distance  from  14th  Street  to  the  ar- 
senal grounds.  It  Is  alleged  in  the  bill,  in  re- 
spect lo  this  street,  that  there  was  traced  on  the 
map  of  the  city  "  But  a  single  line  denoting  its  [•?•] 

SiDfnl  course  snd  direction;  that  tbe  dimen- 
ons  of  said  Water  Street,  until  the  adopUon.on 
"-  -  ^Sd  dayof  February,  1889,  of  the  certain 
of  one  William  EllloU.  as  herdnaf  ter  more 
particular^  mentloned^ere  never  defined  by 
law;  and  Uiat  tbe  said  Water  Street  was  never, 
in  fsct,  laid  out  and  made  in  tbe  said  dty  un- 
til some  time  after  tbe  dose  of  tbe  recent  dvll 
war;  that,  before  the  commencement  of  said 
dvil  war,  one  high  bluff  or  cliff  extended  along 
the  bank  of  nSA  river.  In  said  aty  of  Wash- 
ington, from  Sixth  Street  west  to  l«h  Street 
west;  that,  to  tbe  edge  (hereof,  the  said  bluff 
or  dtff,  between  the  pcrfata  aforesaid,  was  ,in 
tbe  actual  use  and  enjoyment  d  the  owners  of 
the  land  which  It  bounded  towards  tbe  said 
river;  that  public  tmvd  between  the  two  streets 
last  above  mentioned,  along  tbe  s^  river, 
could  only  be  accomplished  by  pasdng  over  a 
sandy  beach,  and  then  only  when  (be  tide  was 
low;  and  that  what  is  now  tbe  pUbof  Water 
Street,  l>etween  the  two  streets  afore»Jd,  was 
and  has  been  made  and  fashioned  by  cutting 
down  tbe  said  cliff  or  bluff  and  filling  In  tbe 
•old  stream  adjacent  thereto." 
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These  allegarions.  In  lubBtaoce,  an  admitted 
In  tlie  anBwn  to  be  trne,  with  tlie  qiullflcation 
iliai  tb«  width  of  the  Ureet  was  left  undefined 
becnuie  it  constituted  the  whole  space  hetween 
tlie  line  of  the  sauarea  and  the  river,  whuerer 
that  might  be  aetermlned  to  be  from  time  to 
Ume,  but  that  the  commlesloDei*,  on  March  29, 
1796,  made  an  order  directing  It  (o  be  laid  out 
eighty  feet  Id  width  from  equare  W19  to  aqnare 
esKt  of  aqiiare  103S,  and  to  run  out  the  squares 
next  to  the  water  and  prepare  them  tot  divis- 
ion: and  that  It  was  to  de^gnated  on  mapa  of 
the  dty  in  1808.  If  not,  the  Infereoce  ii  aO  the 
atronger  that  the  whole  space  south  of  the  line 
of  the  lots  was  Intended  to  be  the  propertj  and 
for  the  uw  of  the  public.  Barday  v.  Hoatll,  6 
Pet.,  498.  In  Bewan  v.  Portlarut,  8  B.  Mon,, 
S82-S39,  that  inference  was  declared  to  be  the 
legal  result  of  auch  a  state  of  facia.  It  Is  quite 
certBin  that  such  a  space  was  designated  on  the 
official  map  of  the  dtv  as  originally  adopted, 
the  division  and  sale  of  the  aquareaand  lola  be- 
ing made  in  reference  tolt.  what  the  legal  ef- 
fect of  that  fact  Is  we  shall  hereafter  Inquire, 
[6S01  "'"'  while  we  do  not  consider  It  lo  be  quulfled 
bv  the  dreumstoncea  set  forth,  as  to  the  actual 
history  of  the  street  as  made  and  used,  the; 
perhaps  sufflclentlv  account  for  the  doubt  ani 
confutdon  In  which  the  qnestlona  of  right, 
brought  to  inue  in  this  litigation,  seem  for  so 
long  a  period  to  have  been  involTed. 

The  transaction  between  Notley  Tonng  and 
the  public  authorltlea.at  evidenced  by  the  docu- 
ments and  drcumstances  thus  tar  art  forth,  waa 
equivalent  In  Its  result  to  a  conveyance  by  blm 
to  the  United  Btatea,  in  fee  simple,  of  all  his 
land  described,  with  Its  appurtenances,  and  a 
conveyance  back  by  the  Umtcd  State*  to  him, 
of  square  No.  4^;  and  to  Qreenleaf,  of  square 
No.  604  bounded  and  described  ia  above  set 
forth;  leaving  In  the  United  States  an  estate  In 
fee  simple,  absolute  for  all  purposes.  In  the 
•trio  of  land  derignated  as  Water  Street,  Inter- 
vening between  the  line  of  the  squares,  as  laid 
out,  and  the  Potomac  River. 

The  very  point  as  to  the  natureof  this  title 
was  dedded  in  the  case  of  Van  Not  v.  Mayor, 
tie.,  of  WaAinfftm,  4  Pel.,  232.  It  was  there 
snld  by  JTr.  JtuftM  Stoiy,  delivering  the  opin- 
ion of  the  court,  p.  286:  "  Here  we  nave  a  aol- 
emn  Instrument  embodylii|r  the  flDal  Inleutlons 
end  agreements  of  the  parties,  without  any  al- 
legations of  mistake,  and  we  are  to  construe 
that  instrument  according  to  the  legal  Import 
of  lis  terms.  Now,  upon  such  legal  import, 
there  do  not  seem  grounds  for  any  reaaonable 
doubt  The  streets  and  public  squares  are  de- 
clared to  be  conveyed '  for  the  use  of  the  United 
Slates  forever.'  These  are  the  very  words 
which  by  law  are  required  to  vest  an  absolute 
unconditional  fee  simple  In  the  United  States. 
They  are  the  approprtatc  terms  of  art,  if  we 
may  so  say,  to  express  an  unlimited  use  In  the 
government.  If  the  government  were  to  pur- 
chase a  lot  of  land  for  anvgeneral  purpose, 
they  are  the  very  words  which  the  conveyance 
would  adopt  in  order  to  grant  an  unlimited  fee 
to  the  use  of  the  government.  There  are  no 
other  words  or  references  In  the  Instniment 
which  control  In  any  manner  tbe  natural  mean- 
ing of  them.  There  are  no  objects  avowed  on 
the  face  of  It  which  Imply  any  limitation.  Bow, 
100  U.  8, 


It  was  accoidlneiy  dedded  In  that  case,  that  rsaii 
the  ownerahip  of  the  land  over  which  the 
■  City 

tgtaa  .  .      , 

of  the  proprietors  in  the  United  Stales  so  com- 
pletelyand unconditionally  thatCongressmlg' ' 
lawful]^  dispose  of  It  to  private  persona,  < 


nyuae 

It  wss  also  decided  In  tnat  case,  that  the  le- 
gal effect  of  the  final  Instrument  which  defined 
and  declared  the  IntentionB  and  rights  of  the 
parties,  could  not  be  modified  or  controlled  by 
proof  of  any  preliminary  i>egotlatlons  or  agree- 
ment. "  The  general  rale  of  law  Is,"  said  the 
court,  "that  all  preliminary  negottatlons  and 
agreementa  are  to  be  deemed  merged  fn  the 
final  settled  fnstnunents  executed  1^  the  par- 
ties, unless  a  clear  mistake  be  establisbed." 
This  apriiea  not  only  to  tbe  fOmul  deeds  from 
Notley  Young  to  Beall  and  Qautt  and  from 
them  to  the  commlssloneis,  but  also  to  the  cer- 
tiflcatesand  plats  nude  and  recorded  by  the  lat- 
ter, which,  under  the  Haryland  Act  ot  Decem- 
ber 28,  ]7»8,  Burch,  Dig.,  224,  "Shall  be  auf- 
fident  and  eSectnal  to  vest  the  legal  estate  In 
tbe  purchasers,  thdr  heirs  and  assigns,  accord- 
ing to  the  Import  of  anch  certificatea,  without 
any  deed  or  formal  conveyance."  It  la  under 
and  according  to  these  certificates,  granted  (o 
Notley  Toung  and  OreenIe«f,  that  the  pbdnt 
Ifls  derive  their  title;  and  parol  evidence  to 
contradict,  vary  or  explain  them.  Is  no  more  to 
be  admitted  than  If  they  were  formal  convey- 
ances.    WmiaiM  V.  IngOl,  21  Pick.,  288. 

For  this  reason  we  reject,  aa  without  legal 
value,  the  book  called  "Dirislon  Book  No.  1," 
referred  to  as  showing  a  list  of  the  squares  and 
lots  oadgned  to  Motley  Yotmg  In  the  division, 
and  containing  an  entT7  as  to  squaredTS  as  hav- 
ing a  water  front  of  814  feet  SInches.  It  is  not 
well  authenticated  as  a  contemporary  and  oric- 
loal  hook,  and  is  not  one  which  it  was  the  of- 
ficial duQ- of  tlie  commlaaloDeit  to  keep.  How- 
ever convenlmt,  therefore.  It  may  be  aa  a  book 
of  reference  tai  esaminen  of  title  Ln  fadlitatlng 
searches,  It  has  not  the  quality  of  a  public  rec- 

What  efFect  upon  the  riparian  ri^ts  of  NoU 
ley  Young  would  have  resulted  from  the  crea- 
tion of  a  perpetual  easement  for  a  public  way 
over  Water  Street  by  a  grant  to  the  United  ,_..- 
States  to  that  use  a]on^  the  title  and  right  of  L«BSj 
poeaessloB  In  the  soil  for  sU  other  paipotea  re- 
maining in  the  original  pn^rletor,  U  u  unnec- 
essary to  discuss,  llie  decirive  drcumstonce 
Id  the  present  case  Is,  that  the  United  States  be- 
came tne  riparian  proprietor,  and  succeeded  to 
all  the  riparian  rights  of  Nouej  Young,  by  bo- 
c(»ning  toe  owner  In  fee  simple  absolute  oi  the 
strip  of  land  that  adjoined  the  river  and  Inter- 
vened between  It,  and  what  remained  to  the 
original  proprietor,  Notley  Tonng,  after  that 
conveyance;  and  the  successors  to  nls  title  bad 
no  other  or  greater  rigfata  In  Water  Street  or  the 
lartd  on  which  It  was  laid  out  and  eventoaUy 
made,  than  any  other  individual  members  of 
ibe  public  While  it  renttined  a  street,  it  was 
subject  to  tbdr  use  aa  a  higbwav  merely,  over 
which  to  pass  and  repan  and,  without  tt 
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it  I7  Ow  proprietor :  but  wu  Krered,  1^ 
MTOwice  of  tbs  titk,  tnm  the  renuJnaer  of 
the  orUinal  tnct,  to  the  whole  of  which  It  hkd 
fbrme^  pertained. 

Id  renrence  to  Ibe  sqaem  and  lota  iTlng  noith 
of  the  ttreet,  It  may  be  nld  of  the  wharfage 
rUht  claimed,  as  was  hM  in  KntUMMir.  Amt, 
B^alL.  Ml  m  C.  8„  ZIX,  657];  "It  wuto 
DO  waj  ooouected  with  theeDjorinentor  use  of 
the  lot,  and  a  right  not  thus  connected  cannot 
be  annexed  as  an  Inddent  to  Und,  >o  u  to  be- 
come tq>purtenant  to  It" 

A  ripulan  woprletor,  in  the  language  of  Jfr, 
JiuHee  Miller  In  TaUt  t.  Miltcau&t^O  Wall., 
tf7-ttM  [77  U.  B.,  ZIZ.,»U,  96*],  la  one  wboee 
Usd  is  botmded  t^  a  navigable  itream ;  and 
•numg  the  righta  he  ia  entitled  to  aa  nich,  are 
"Accoa  to  the  naTinble  put  of  therlTer  tiom 
(he  front  of  bia  kt,  the  li^t  to  make  a  landing, 
wharf  or  pier  tot  bSm  own  tne  or  for  the  uae  of 
the  pnbllc,  aubject  to  anch  general  nlea  and 
legtuatiou  aa  tbeLegtolaturemayaee  propwto 
'mpoeefor  the  protection  of  Iheri^taof  the 
anblic.  whatever  thoee  nuj  be."  IToMar  v. 
karbor  OMtn.,  18  WalLVOI  [86  V.  B.,  XXL, 

In  Maaeachnaetts,  where  It  la  beU  that,  bj. 
[6SS}  ^1*1*  iif  the  Ordinance  of  1H7,  if  landa  be  de- 
•cribed  aa  bounded  by  theaea,  the  grantee  wlD 
hold  the  landa  to  low  water  marit,  ao  that  he 
doea  not  hold  more  than  one  bandied  rods 
below  blrit 

«  HaM.,  «..  .  _ 

IPlck.,  180;  yet,  HUalao  held,  that  where  an 
■ndoit  locatioB  or  grant  bj  the  pnprleton  of 
•  townablp  bonndea  the  kni  granted br  a  WW, 
whidt  way  adjoined  the  aea  ihore,  tne  OrA- 
>i«w^^  did  not  paM  the  flata  on  the  other  aide 
of  die  w»  to  ttia  grantee.  CWman  t.  Wintloie, 
10  Mesa.,  148.  And  tai  Maine  it  wai  decided 
that  a  gnntee,  bounded  bj  high  water  mark, 
ia  not  a  riparian  proprielot  nor  within  the 
Ordinance.  LapM  t.  Bai^,  8  Me.,  80.  In 
Kew  Jeney  it  ia  spoken  of  aa  "The  right  of 
an  owner  of  landa  upon  tido-walets  to  main- 
Uln  Ua  adtaoencT  to  ft  and  to  pioflt  br  this  ad- 
vantage, ".jAwmt  v.  &  B.  a.,  UN.  J.  L.,«S»- 
SH,  Kta  aa  a  right  "In  the  riparian  owaer  to 
praierre  and  improve  the  connection  of  hia  pit^ 
ertj  with  the navig^lewater."  ^nwrtOoM, 
<C.S.  Green,  SIC.  The  riparian  ri^t  ta  Ibe 
icault  of  that  rail  domlniiHiwhldieTa7<me  has 
Dver  hia  own  land,  Ij  which  he  ia  anthortaed 
to  keep  an  othen  frwn  coming  upon  it  except 
upon  his  own  tenna.  Btwm  ▼.  PoHlaitd,  8  B. 
Man.,  288.  It  ia  a  form  of  enjOTment «  the 
land  and  of  the  river  in  conneouon  with  the 
land.  LardOtliTM.bilV'^f-jKAmomtai'tCo., 
lApp.Ca*..  088,879.  "It  aeema  to  ua  deer," 
said  Pollock,  C.  B.,  in  Btodmrt  Wattr  Workt 
<:b.  T.  AOar ,8  Hurl  A  Cdt,  800-888,  "that  the 
righia  which  a  riparian  prmrletor  has  with  r» 
■pect  to  the  water  are  endrelT  derived  from  hla 
poaaaatlon  ot  land  abntUng  on  the  river.  Ifhe 
giants  am/  a  portfam  of  nia  land  so  abutting, 
uen  tbe  gnntee  beooBnaa  a  riparian  proprietor 
nnd  baa  »™H"  righta." 

Ho  Inference  In  aucb  a  caae  ailsatagslaat  the 
1074 


'  riparian  right  «f  the  gnntee  becanaa  the  land 
has  been  granted  tos  streeL  On  Ute  contrarr, 
aa  was  said  in  AirMv  V.  JSMhufc,  M  D.  8.,S94- 
840  [XXIT.,  2ii-as»],  "A  atteet  bordering  im 
tbe  river,  aa  thla  did,  according  to  the  plan  of 
tbe  town  adopted  m  the  decree  of  paitilk». 
must  be  regaroed  aa  utoided  to  be  uaed  tor  the 
puipoaeatnacceaa  to  the  river  and  tbe  usual  ac-  r,,^., 
oommodatlona  of  navigation  in  aoch  a  oonnec-  !*»«] 
don;"  thatls,aa^n>aanbvtbedeci8ianlnthat 
caae,  to  be  uaedby  tne  publlG  for  such  porpoeea, 
a*  weU  as  a  highway,  in  oontradiaHncaon  to  the 
exdualve  right  of  one  cUmlng  riparian  ririita 
BB  owner  of  the  aolL  OndtV^v.  iUMjSlU.. 
SO.  "  If  the  d^  "  aald  this  couii  Id  Jfeu  Or- 
lean*  v.  U.  8.,  10  PeL,  «eS-717,  "can  claim  the 
original  dedication  to  tte  riw.  It  haa  all  the 
righta  and  privilnea  of  a  riparian  proprietor." 
If otley  Young  and  tbe  succeaeor  to  hfa  title 
had  no  property  in  tbe  street,  not  even  the  ri^t 
to  Inaiat  that  it  should  be  maintained  aa  anch. 
Tbe  United  States  held  its  title  to  the  land  over 
whidi  it  was  laid  out,  for  Its  own  uae,  and  not 
in  tmat  for  any  penon  or  for  any  purpose.  In 
that  rtniect  the  case  diffoe  from  B.  B.  a.  v. 
&ftwnN«ir.7Wall.,273[T4U.a.XIX.,  741, 
where  It  was  held  that,  aa  tbe  dty  hdd  the  title 
to  the  street  only  in  trust  for  the  purpoeesof  Its 
'--^'--•^--  --  luch,  the  title  remained  In  the 


that  much  labor  waa  required  to 
place  It  fai  that  altuation,  or  that,  hifact,ithad 
not  bees  used  aaaucb  for  a  loDg  period  Of  time. 
BanlaM  v.  Await, ePeL, 4W-^:  Betbm  v.Z*. 
tntv,  17  Hqw.,  438  [08  U.  S.,  XV..  118].  "A 
man  cannot  lose  the  title  to  hia  landa,"  It  la  aaid 
In  this  case,  "by  leaving  them  In  tfadr  natural 
state  without  Improvement,  or  forfeit  them  bj 
nOD-user."  p.  4M.  ibMvnm  v.  BatUnurt,  M 
Hd.,  lOS. 

This  denies  no  right  that  can  be  claimed  by 
virtue  of  tbe  compsct  between  Tiiginla  and 
Maryland  of  178S,  for  that  secured  to  their  dt- 
izena  the  privilece  of  making  and  cartylng  out 
wharves,  aa  to  uedtorea  of  the  Potomac  only 
90  far  as  th^  were  adMnlng  tbelr  landa,  and 
such  had  always  been  ue  law  in  Marylai]d,Dol- 
withatanding  the  language  of  the  Act  of  174S, 
dL  9,  aec  10,  which  was  hdd  to  authoriM  the 
improvements  tbereln  spoken  of,  to  be  made  by 
imnoveis  in  front  of  their  own  lota  only.  Duo- 
anv.Ai{<im0n,SOillftJ.,867;  TFibMV.in- 
IMS,  11  QDl  *  J.,  801.  Tbe"fuU  ivoper^  in 
the  shores  of  Polowmack  River,"  spoken  of  In 
the  compact.  If  it  la  not  to  be  taken  as  a  SMUit  [68BJ 
of  the  land  covered  with  water,  but  a  rl^t  of 
occupation  men^,  pioperiy  termed  a  fna> 
chlae,  aa  aaid  by  Hosmer,  ff./.,In  JE  Alwmv. 
Btmntwtn  7  Conn.,  188-30S,  muat  be  ipfat- 
tenant  to  the  land,  the  oonv^^ance  of  wDfch 
carriea  it  as  an  inddent;  othorwiae,  if  it  imidiea 
an  ownerdtlp  In  the  aoll  of  the  shore,  between 
high  and  low  water  mark,  as  land,  it  could  not 


the  adjoining  tandi  for  land  cannot  be  snur- 
tcnant  to  land.  Barrit  r.  MMt,  10  Pet.,  S5~ 
64;  Stow  v.  Frm»M,  OMaM.,  489;  a>M.v..d(. 
gtr,  7  Cuah.,  68.    And  in  thU  view  the  Utle  of 


IM  D.  8. 

i  by  Google 


POTOKAO  SlKAXBOAT  Co.  T.  UpTKB  POTOIUO  SiZUOOAT  Co. 


•78-701 


ft  OBij  a*  aa  ippiutauncB. 

An  Act  of  Hurhnd  of  Junarj  28, 178B,  ai 
tborlziiig  an  »ddmon  to  GeorgetowD.  of  land, 
■ccordlDg  to  a  plat  and  upon  condltlona  pre- 
acrlbed  b;  the  proprietors,  conflnn*  tUavlew  of 
tlte  state  of  tlie  general  law  In  Maiyland,  "by 


le  of  Water  Street  ahall  hare  and  enjor  tlte 
«xdualTerigbttotbegTonndand«at«ron  the 
■outb  aide  of  (heir  respecilTe  lots  for  the  aole 
poipuM  of  maUog  wturree,"  etc  The  infer- 
eoce  Is  Itredatible,  that  this  waa  meant  to  give 
statntory  sanction  to  an  exception  from  the  gen- 
eral rule.  The  same  conunent  applies  to  the 
cue  ol  ffoMlAwtt  V.  Baltimore,  ST  Md.,  199,  to 
which  we  are  referred.  Then,  (be  street  or 
highwaj  that  interrened  between  the  wharf  and 
the  water  was,  hj  Tirtue  of  the  statutes  under 
which  the  work  wu  exocntod,  made  part  of  the 
wharf  Itself,  and  subject  to  the  rigbt  of  Ifaelot 
owner  for  the  poiposca  of  a  whan  and  to  that 
extent  It  wu  heldne  bad  a  tight  of  propertjin 
it,  of  whid)  be  could  not  be  d^triTed  for  pub- 
lic uae,  except  upon  due  eamptnaatian  made. 

It  U  not  denied  and  never  waa  queatloned 
that,  as  to  the  streets,  whoie  termini  abutted  on 
the  liTer,  the  water  front  waa  subject  to  the  ri- 
parian rlgbta  of  the  public  for  uae  as  whaif  oi 
dock  or  undlng-place.  On  what  principle  can 
a  distinction  be  drawn  between  that  case  and 
the  one  In  band,  when  the  line  of  the  rlrer  con- 
stitulea  the  aide  of  the  street  numlDgailoDg  the 
ihorer  llifl  rights  of  the  public  are  the  same; 
[■■W  eapedaUywhere-aahere  itwaathesollof  the 
street,  as  so  mncii  land,  for  aU  purposes.  Tbt 
true  inference  to  be  diawa  from  the  plan  of  lay- 
ing out  auch  a  street,  seenu  to  us  to  be,  to  se- 
cure to  the  public  the  'rerj  rights  here  In  oon- 
(Tonr^.  and  to  prerent  private  monopoly  of 
the  landlng^pbtceB  for  trade  and  commerce. 
For,  as  was  aald  In  Dutttm  t.  Btrvna,  1  Black, 
1-Sl  [66U.  8.,  Zyn.,£&-82]:  "I^era  o^land■ 
lng-placeaaDdevenwha^Teamaybeprivate,"— 
"or,  io  other  words,  the  owner  may  have  the 
right  to  the  excloslTe  enjoyment  of  the  struct- 
ure, and  to  exclude  all  otner  persons  from  lis 
use;"  ihe  oueatlon  whetherlhey  are  so  or  are 
open  to  public  uae  on  payment  of  reasonable 

compenntion  aawbarfi—   * "__.-  — -^ 

cases  upon  several 


I  wbarface.  depending  In  sucb 
al  considerations,  in  vuvlng  the 
di  they  were  bnllt,  the  uses  to 


edly,  I 
to  the  founding  of  the  d^  and  the  conveyance 
«f  hlsland  for  that  puipoae,  waa  entitled  toen- 
Joy  bU  riparian  riKDts  for  hit  private  uses  and 
to  the  exclusion  of  all  the  world  beaid&  It  can 
hardly  he  poerible  that  the  eatabUahment  of  the 
dty  upon  Ow  plan  adopted,  induding  the  high- 
way on  the  liver  bank,  could  have  left  Uie 
rfHit  of  estabUahing  public  wharvea,  so  esMn- 
tid  to  a  great  center  of  population  and  wealth, 
•  matter  altogether  of  private  ownersbipi  for 
«ven  aa  to  squares  and  lots  that  fell  to  the  pub- 
lic on  the  division,  it  ia  equally  contended  bf 
the  appellanta  that  thoae  from  whom  the 
dalm,  with  the  lota  also  purchaaed  the  publl 


was  for  UtbrMsonhddbytbe  Court  of 
Appeals  of  Eentncky,  in  the  case  of  Awsn  t. 
itortlond,  8  R  Hon.,  ito,  Oiat  wbers  land  along 
the  river  bank  in  a  tovm  had  been  laid  out  and 
dedicated  br  the  pTOprietM- for  a  public  street, 
that  the  deucatlon  for  that  purpoee  carried  with 
It,  at  a  necessary  inddent,  the  ri^t  in  the  pub- 
lic to  build  wharvea  and  charge  whaibge  for 
the  nae  thereof,  to  the  enjttal<»i  of  the  original 
proprietor  and  bis  alieneea  of  any  private  right  .-avi 
of  tlie  tame  character.  *■*"* 

To  the  tame  effect  it  the  lodgmoit  at  the 
same  court  in  JUimort  v,  TayUr,  IB  B.  Hon., 
899-801 

Tarioua  coosidentiou,  however,  are  urged 
upon  us  in  argument  in  snpport  of  the  appd- 
lant^  claim,  whidi,  ao  far  aa  we  deem  Impor- 
'  nt  and  the  limits  of  this  opinion  will  permit, 

e  will  now  notice  in  order: 

1.  It  ia  nrged  that  the  constmction  of  the 
rights  of  Ihe  parties  which  deprives  the  daim- 
anta,  under  KotiOT  Toung  and  Oreenleaf ,  o 
the  rigfataof  wbailaKe  oppodte  thdr  prop^y, 
on  the  nortb  ride  u  water  Street,  In  effect, 
gives  to  the  United  Statea  the  entire  water  front 
~~  the  Potomac  lUver,  vrithont  an  equivalent, 
.  1  thus  viobUea  that  equality  In  the  division 
which  wsa  expressly  stipulate^  for  in  Notley 
Tonng'a  deed  to  Beall  and  Qantt. 

But  there  ia  no  dispute  at  to  the  division  that 
was  actually  made;  and  each  party  recdved. 


with.    The  suppoaed  ineqitaU^  ariaea  from  a 

construction  of  taw  upcm  the  tmntaction,  at  It 

'   idmltted  or  proved  to  have  taken  place,  and 

legal  dtect  u  not  d^endent  upon  its  actual 

lulis.    The  division  which,  It  was  agreed, 

ahonld  be  fair  and  equal,  was  of  the  lots  into 

which  the  lands  should  be  Wd  oft;  Ibe  grantor 

waa  to  recdve  back  anv  lands  not  so  laid  off; 

and  the  atreett  were  to  be  Ihe  propoty  of  the 

United  States  and,  of  course,  with  whatever 

appurtenant  rights  belonged  to  them  as  streets, 

or  to  the  land  OTv  irtdch  they  were  laid  out. 

8.  Itltlnslsted.however.tbatUiecoDlenmraa- 

Mus  construction  put  by  the  parties  uom- 

aelvta  upon  thdr  own  acts,  requires  a  different 

conclusion. 

It  is  impracticable  to  refer  spedOcallytothe 


gent  research  of  counsd  on  both  sides  haacom- 
t^Ied  and  placed  In  the  record  cd  these  caaes,  at 
throwing  light  on  the  history  of  the  tranmctlon 
and  as  evidence  of  the  views  of  the  actors  in  it. 
We  can  notice  but  a  few  with  the  general  re- 
mark that  a  careful  condaeratloo  of  eve^ihlng 
bearing  on  the  point  to  which  our  attention  has 
been  called,  has  failed  to  aatlafv  ua  that  the  [6881 
condudon  leached,  at  the  legal  effect  of  the 
documents  of  titl&  is  Inconsistent  with  the  act- 
ual intentions  of  llutpartiee. 

In  a  letter  to  the  nMideot,  explaining  their 
regutations  of  July  20, 1799,  the  commisstonera 
distinctly  say  that,  "  No  wharvea,  except  by 
the  public,  can  be  erected  on  the  waters  oppiy 
_....,. 11, ._., —  IT  on  the  streets 

_„_  „_  _  _  _.;"  andUiallt  ia 
"  proprietors  of  property  lying  on  the  water" 
that  are  to  be  permitted  to  bnud  wharvea.  It 
ta  posdhle,  indeed,  that  the  commlarionen  did 
not  at  ttua  tlnu  oonlempUte  fliat  a  street  laid  oat 


ib.GoogIc        ^ 
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■loDg  the  morglD  of  the  rlTer,  tu  Water  Street 
was,  would  be  on  the  Kome  fooling  with  nhat 
they  deemed  to  be  public  BppropriBtioaB.and  yet 
there  U  oothiog  in  their  communi  cation  incon- 
■taieot  trith  that  result,  and  the  idea  is  cleaily 
embraced  tn  it  when  we  apply  the  deddoii  in 
Qie  Van  Nui  Com  to  its  terms. 
And  their  view  to  that  effect  Is  stronglj  Im- 


lag  that,  "  Aa  Qeorgia  Avenue  meets  the  water 
at  Bd  Street  and  can  only  begin  again  at  the 
other  aide  of  the  water,  I  request  permission  to 
erect  a  store  or  buildings,  agreeeabl;  to  the  reg- 
ulations of  the  water  property  of  square  771, 
without  adTerting  to  the  imaginaTj  direction  of 
Otorgia  Avenue,  which  runs  across  mj  wharf 
and  wooM  totally  render  useless  said  wharf." 
The commissionerH replied, Baying:  "Wethink 
widi  you  that  an  imaginary  continuation  of 
Oeorg^  Avenue  through  a  considerable  depth 
of  tjde- water,  thereby  cutting  ofl  the  water  priv- 
ilege  of  square  771  to  wharf  to  the  channel,  too 
abaurd  to  form  a  part  of  the  plan  of  the  City 
of  WaahingloD;  UuUitnerer  waaapartof  the 
plan  that  such  streeta  aboaM  be  continued 
through  the  water,  and  that  vour  purchase  In 
•quare  771  gives  a  perfect  rlgntto  wharf  to  any 
extent  In  front  or  south  of  the  property  pur- 
chased by  you.  not  injurious  to  navigation, 
and  to  erect  buildings  mereupon,  agreeably  to 
the  re£;ulatIona." 
1689]  It  hi  plainly  to  be  inferred  from  this,  that  If, 
as  was  the  case  of  Water  Street,  the  street  was 
laid  down  OD  tha  map,  aa  a  continuous  street, 
abutting  on  the  river,  and  called  for  as  the  south 
boundary  of  the  lots  fronting  on  it,  it  would 
have  been  imtded  by  them  aa  lonning  part 
of  the  plan  of  the  dty,  thereby  cutting  Si  the 
water  privilege  from  the  lota  between  which 
and  the  river  It  Intervened. 

But  on  JuneSS,  1708,  the  commlssiODeis  had 
occasion  to  declare  themselves  explicitly  on  the 
very  point,  in  a  letter  to  Nicholas  King  of  that 
date,  m  answer  to  an  inquiry  from  him  in  be- 
half of  Robert  Peter,  requeatiDg  to  know  the 
extent  of  wharflng  and  water  privilege  at- 
tached  to  what  was  called  water  lots  and  as- 
signed to  him  on  division.  They  replied  as 
follows; 

"  Sir;  We  are  favored  with  youra  of  the  aSd 
Instant,  in  behalf  of  Mr.  Peter.  WbenlbeCom- 
missionera  have  proceeded  to  divide  a  square 
with  a  dty  proprietor,  whether  water  or  other 
proper^,  they  have  executed  all  tbe  powers 
vested  In  them  to  act  upon  the  subject.  It  ap- 
pertains to  the  several  courts  of  the  State  and 
the  United  States  to  determine  upon  tbe  rights 
which  such  division  may  give.  Any  decision 
by  us  on  the  subject  would  be  extrajudicial  and 
nugatory.  Of  this,  no  doubt  Mr.  Peter,  If  ap- 
plied to,  would  have  informed  you. 

With  respect  to  sauare  No.  22,  we  do  not  con- 
ceive thai  it  is  entitled  to  any  w. 
as  a  street  Intervenes  between  it  and  Uie 
but  as  there  is  some  high  ground  between  Water 
Street  and  the  water,  we  have  no  objection  to 
layine  out  a  new  square  between  Water  Street 
and  tlie  channel,  and  divide  such  square  when 
laid  out,  so  as  to  make  it  as  beneScial  to  Hr. 
Peter  and  the  public  as  circuroslances  will  ad- 

A  transaction  between  John  Tcm pieman  and 
101S 


the  commisdonera  on  January  M,  17M,  Is  relied 
on  OS  showing  tbe  rule  acted  upon  in  cases  like 
the  present.  The  commissioners,  It  Is  stated  in 
therecord  of  their  proceedings  of  that  dale,  sold 
to  Templeman  mne  lots  in  square  No,  8,  and 
delivered  him  a  certificate  with  the  following 
indorsement  thereon:  "  It  is  the  intention  of 
this  Bale  that  the  ground  serosa  the  street  next  lo 
the  water,  with  the  privilege  of  wharflng  be-  [••W 
yond  the  street  In  front  and  of  the  breadth  of 
the  lots,  pass  with  them  agreeably  to  the  general 
idea  in  similnr  instances."  On  January  15, 1708, 
the  commissioners.  It  is  recit«d  in  the  same  rec- 
ord of  that  date,  executed  a  deed  to  Templeman 
of  the  lots  named,  "Together  with  all  the  Lmd 
in  front  from  27th  Street  to  River  Potomac, 
with  all  rights  of  wharflng  thereon,  which  deed 
Is  given  by  the  request  oi  Mr.  Templeman  in 
lieu  of  one  dated  the  third  Instant,  with  the  ad- 
dition of  lot  18,  in  square  No.  8,  and  the  water 
Srivilege  in  front  oi  the  lots  conveyed  in  Sq. 
lO.  8,  the  former  deed  having  been  first  givea 
up  and  canceled."  It  will  be  observed  that  this 
is  open  to  the  construction .  that  the  wharfojM 
nrivil  w  is  appurtenant,  not  to  the  lots  in  squn  re 
No.  8,  but  to  the  land  sold  with  them  on  tlic  op- 
poaite  side  of  the  street,  and  extending  thence 
to  the  Potomac  River,  and  which,  of  cou»«,  is 
ritarian  property. 

There  was,  in  fact,  no  contemporary  agree- 
ment of  opinion  on  die  cubiect.  On  uie  con- 
trary, there  was  diversity  of  view  and  conflict 
of  interest  from  the  beginning.  Various  ques- 
tions aroae  relating  to  the  mode  In  which  ih« 
privilege  of  building  wharves  should  be  exer- 
cised by  those  entitled  to  it,  as  wdl  ss  to  what 
constituted  water  lots,  to  which  such  privili^ 
belonged,  and  some  of  them  were  left  undecid- 
ed. On  some  of  these,  the  opinion  of  Cliurlea 
Lee,  Attomey-Qeoerri,  was  lalten  on  January  7, 
1T9Si  some  were  investigated  and  reported  upon 
by  a  committee  of  the  House  of  Representatives 
on  Aprils,  1803;  some  were  discussed  byAitor- 
ney-Qeneral  Breckenridge  in  an  opinion  doled 
April  6, 1806;  thevery  matter  of  wbarfingpriv- 
lieges  waa  the  subject  of  an  opinion  hy  Sir. 
Wut,  then  Attontey-Qeneral,  July  8,  1818.  in 
which  he  expressed  doubts  aa  to  the  power  of 
the  commlssionen  to  adopt  the  wharf  regula- 
tion of  July  20,  1705.  The  whole  subject  had 
been  presented  In  a  very  Interesting  manner, 
from  tbe  point  of  view  opposed  to  that  ex- 

Sressedby  thecommtsaioners,  but  show ingtluil 
iOerencesof  opinion  existed, by  NicholasKing, 
in  a  letter  to  the  President  dated  September  %Tt,  r0Si] 
1803,  and  printed  in  Burch's  Digest,  351.     In 
that  communication  he  attributed  the  doubt 

"In 


lege,  without  di  ,  „ 

is,  or  the  extent  or  direction  in  which  the  pur- 
chasers were  to  wharf  and  improve." 
■    8.  A  special  ground  is  maintained  in  behalf 
of  Uie  claim  under  lot  13  in  square  504  derived 
from  Green  leaf. 

On  December  24,  1783,  the  commissioner* 
mndc  a  contract  in  writing  with  Morris  and 
Greenloaf  for  the  sale  and  conveyance  of  0.000 
lots,  4,500  to  lie  Bouthwesl  of  Massocliusclls  Ave- 
nue, and  of  them  Morris  and  Grcculciif  were  to 
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have  tho  piirt  of  Um  dt;  In  Nolle;  Yotiujf  a  luid. 
hj  tliU  coQtnct,  Horns  ud  Greenlenf  ircre  ex- 
cluded from  Klcctlng  wkter  lou,  but  witli  tliis 
proviM):  "Provided,  and  it  U  hereby  tgreedb; 
and  belwcen  tbe  putiei  to  Uien  pteeents,  ibat 
Uie  nSd  Robert  Morria  tai  Jamea  Qreenleaf 
ue  eoUtlod  to  tlie  lota  in  NoUer  Young'a  laud, 
and  of  course  to  the  privflegea  of  wIiaimDg  au- 
nexed  (hereto,  and  that  lota  adjoining  the  canal 
are  not  reckoned  water  lots." 

From  tbia  it  la  sought  to  draw  the  inference 
tliat  the  loto  In  NoUej  Young's  land  fronting 
on  the  north  aide  of  Water  Street,  Iutc  tlie  ap- 
purtenant wliorlng  privilma  claimed.  But 
tlicre  ia  no  auffldent  foundation  for  this  condu- 
rion.  Even  if  it  were  pnqwr  to  resort  to  this 
prelimtnaiT  agreement  to  aupply  what  la  not 
Gootaioed  In  (he  nibaequent  grant,  made  In  exe- 
cution of  It — which,  ve  have  seen,  on  the  au- 
thorK;  ot  the  case  of  Van  Neaa,  we  are  not  at 
liberty  to  do—stUi,  tliere  la  nothing  to  identify 
square  6M  si  a  water  lot  out  of  the  property  of 
Notley  Young.  On  October  18,  ITM,  as  has 
been  stated,  a»  oonuniaaioners  tranafened  to 
Qreenleaf,  Horrla  amaentiDg,  by  oertiAcate,  ~~ 

of  theselot^indudlDgtheoD        "—    ■ 

it  mar  be  utat  many  of  thei 
but  which  ot  (hem  were  la  tc 


the  Dorth  sfde  of  Water  Street. 

That  tlicre  was,  on  (he  orifinal  plan  of  the 
dty  and  In  the  division  made  oetween  the  orig- 
inal maprieUm  and  the  Vnllbd  Stalea,  a  clas^- 
flcatum  of  the  sanam  and  lots  into  "water  lots," 
with  riparisD  privil^ea,  and  the  reat  which  were 
not,  aamits  of  DO  di^te.  llie  exact  nature  of 
tbe  dlBerenceia  wellpointedoat  in  a  rery  elab- 
orate report  made  Hay  2S,  IBU,  to  tbe  common 
council  of  the  dty,  l^  a  committee  appointed 
to  inveatlgate  tbe  aubject,  and  their  conclnalona 
OR  the  pMnt  aeem  to  na  aupported  by  tbe  rec- 
ords and  doGumenti  of  tbe  time.  They  an: 
"Squareain  the  water  with  water  lots  were  laid 
off  by  the  commiaaionen  uid  divided  with  tbe 
proprietoia  on  the  navigable  waten  of  the  east- 
em  branch,  Potomac,  and  Rock  Oieek.  Water 
lota  were  defined  by  metes  and  bounds  on  three 
sidea,  and  were  eatmiated  orf^nally  lo  the  di- 
vision, liaot  In  aalea,  and  now  for  aaaeaament 
S"  tbe  front  foot."  •  •  •  "  Oo  tbe  plan  of 
9  d^  all  (be  atreeta  are  delineated  and  all  tbe 
property  laid  oS.    Every  owner  of  a  lot  in  the 


the  right  to  a  wharf  belonging  only 
bounded  by  the  water." 

It  there  arc  any  indlvldunl  caaea  that  are  ex- 
ceptions to  thew  atatements,  nevertlieleas  their 
general  accuracy  we  consider  well  established, 
and  that  they  manifest  the  original  intentionof 
the  parties  to  the  transaction.  Disputes  un- 
doubtedly aroee,  aome  quite  early,  not  ao  much 
as  to  WMt  rights  belonged  to  water  lola,  nor 
as  to  what  properly  constituted  a  water  lot, 
but,  in  rt^ard  lo  particular  locolilies,  wli^her 
tltat  chaiwiler  attached  to  iodlyidual  aquares 
and  Iota  lo  p«rt,  at  least,  the  uncertainty  arose 
1MU.8. 


from  tbe  fact  that  the  plan  of  the  dty,  as  ex- 
hibiled  on  paper,  did  not  accnrstely  correspond 
at  ell  points  with  the  lines  as  snrveyed  and 
marked  on  the  land.  Complaints,  ot  that  do- 
Bcriptlon  and  ot  deslgQed  depeiturea  from  tlu  [6081 
plan,  aeem  to  have  heoi  made.  It  is  also  tnie, 
we  ihl  A,  that  mistakes  arose,  as  poiitapa  in  the 
very  case  of  tbe  lou  on  the  north  side  of  Water 
Street,  owhig  to  the  fact  that  the  street  ezlHled 
only  on  pcper,  and  tor  a  long  time  remained  an 
uoexecoted  project,  property  appearing  to  be 
riparian,  becaoae  lymg  on  tbe  wateni  edg^ 
which,  when  tbe  street  was  actually  made,  bad 
lost  ita  river  frooL  l%ey  were  thought  to  be 
water  lota,  because  appearing  to  Ik  ao  ia  fact; 
but  were  not  so  In  law,  Gecooae  they  woe 
bounded  bv  tbe  street  and  not  by  the  river. 

4.  llMplalntm  rely  upon  the  dedahw  of  the 
former  Circuit  Court  for  this  District  hi  the 
case  of  Canal  Ob,  v.  Vnion  Bk.,  B  Cranch  (C. 
C),  SOD.  dedded  In  1888.  The  quMtion  in  that 
case  was,  whether  the  owner  of  lots  in  the  City 
of  Washington,  lyine  on  Rock  Creek,  was  en- 
^tled  to  oompenaatton  t(x  a  whaif  and  water 
privilege  which  had  been  condemned  tor  the 
use  of  Uie  canal  company.  It  was  contended  on 
behalf  of  the  latter  uiat  tbe  owner  of  the  lou 


bdonged  to  It  alao.  Itappteredtbat  Harbaurii, 
the  owner,  had  buHt,  maintained  and  used  a 
wharf,  in  connection  with  the  iHremiaes,  for 


thirty /eara  without  Intemipdon;  and  that  no 
part  of  tbe  bank  of  the  creek  and  no  dry 
ky  west  ot  the  street,  one  halt  ot  wbidi  w 


tbesqoare  be- 
tween the  public  and  tbe  original  proprlrtor, 
but  the  terma  of  the  conveyance  from  the  Unit- 
ed SUlea  lo  Barbaugh  are  not  ststed.  It  was 
argued  tor  the  owner  that  the  street  were  con- 
T^ed  to  tha  United  Btalea  only  aa  highwaya, 
and  did  not  deprive  the  riparian  proprletora  of 
their  water  ilgbta,  and  reference  was  made  to 
Nlcholaa  Ein#s  letter  hi  Burcb's  IHgeat,  to  t)>e 
wharf  reguUuonaof  the  commlssIoDen  in  17BS, 
and  to  the  Maryland  Act  ot  17S1,  ch.  40,  aec- 
tion  la.  The  court,  it  is  stated,  held  that  the 
title  of  Harbangb  lo  bla  wharf  waa  good  against 
the  United  Btatea,  claiming  under  aprirate  dt- 
lien  (R.  Peter),  the  orlffinal  proprietor,  but  gave  ....  , 
no  reaaotu  for  its  opinion.  No  allusloo  was  '•*•! 
made  by  connsd  or  court  to,  the  case^of  Van 


tbe  only  point.  In  behalf  of  the  [ffevalllng  party 
made  by  counsel  in  tbe  case  In  tbe  Circuit  Court, 
bad  been  ruled  the  other  way.  For  that  reason, 
tbe  Judgment  cannot  be  conndered  as  evidenc* 
of  the  law  of  this  District  upon  tbe  question  Ib- 

The  qneatlon  ot  wharfue  bsd  been  before 
tbe  same  court  in  another  form  In  162B,  in  the 
ciue  of  Kenntd^  v.  Oormrtitim  qJ  WisAinfton, 
8  Cranch  (C.  C),  595.  That  waa  an  application 
for  a  manffofflu*  to  compel  the  corporation  to 
make  regulationa  prescriUnK  the  manner  ot 
erecting  private  wbarvea  within  the  Itmlta  ot 


for  tlie  rule  bdng  that  tbe  n 
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BvrBKHB  COUBT  OT  THB  UmtKD  StXTXI. 


thamt  at  lot  No.  1  In  sqnure  No.  820;  that  lie 
tutd  tppUed  to  the  snthoritlM  for  leaTO  to  baOd 
»  whuion  tb&t  lot  indfor  dIractloiuiDreKard 
to  the  plan  and  conatructlon  of  the  wharf,  all 
which  ibtj  bod  Tefused.  Hr.  Wallach,  forth« 
corporation,  aivnad  that  the  power  of  the  cot- 
poratim  over  ibt  mbject  wu  within  llsdlscre- 
tion,  wlitch  the  court  would  not  controL  Hr. 
Jonea,  on  the  miae  aide,  referred  to  the  opinion 
of  N.  Einc,  in  Bnrch'B  Dlgnat,  argued  that  it 
appertained  to  the  court*  of  the  aereial  Btatei 
and  of  the  United  States  to  determine  upon 
theae  righta,  and  contended  that  the  power  of 
the  commiaaloneTa  upon  the  tabject  ceased  to 
<  dst  br  the  aatamption  of  jurisdiction  bv  Coo- 
great,  FebTUaiy  STTiSOI,  8  Stat  at  L.,  Iffi,  the 
power  given  to  the  corporall<»i  bdng  onij  to 
regulate  the  manner  of  erecting  priTale  wharres, 
not  to  limit  the  extent  of  tliem,  or  to  interfere 
with  tlie  ri^ta  of  ownert  of  the  land  adjoining 
the  rlTer.  The  court  refuwd  the  mandam*u, 
1 1*  laM  in  the  report,  for  the  reason*  itated  in 
he  a^nment  of  Hr.  Jonee  and  Hr.  Wallach. 

S.  The  deddon  lust  referred  to,  in  the  case 
of  Eennedy'i  application  for  a  mondimtw,  ex- 
plain*, probablj,  some  sutiaequent  action  id  the 
corporate  auth(»1tlea  cat  the  subject  of  wharf- 
age, on  which  the  appellanta  rel;  a«  eridenca 
md  confirmation  of  their  claim*.  One  of  the 
practical  difflcultlei  experienced  In  the  matter 
of  building  irtiarrea  arose  from  the  tuA  that 
rssfil  <!<>i>flfcU  between  prirate  claimanla,  and  with 
''  '  acknowledged  public  ri^t*  at  the  termination 
of  atreeta  upon  the  river,  would  exist,  if  the 
wbarf  rights  were  extended  to  the  channel  be- 
tween Hues  prolonged  from  the  sides  of  the  lots. 
Thiafollowed  paruy  because  the  general  course 
of  the  cbaonel,  measured  bf  its  atoti,  was  lee> 
bj  about  880  feet  than  Uiat  of  the  shore  line, 
and  because  the  slnet*  leading  to  the  river  wen 
not  parallel  with  the  line  of  the  Iota.  If  any 
sTsUm  of  improvement,  public  and  private, 
should  be  adopted,  It  woiild  require  an  adjust- 
ment of  these  conflicts,  and  the  subject  became 
a  matter  of  discussion  in  the  mnnidpal  govern- 
meut  and  in  the  public  press.  On  April  i,  1685, 
William  ElBott,  the  surveyor  of  the  dtv,  made 


of  the  subject  from  the  beginning,  and  con- 
cluded as  follows: 

"Therefore,  from  the  foregoing  authorities 
and  arguments  the  following  facts  are  dearlj 
dedudbie: 

1.  That  the  channels  of  navtgahle  rivers  of 
the  United  States  cannot  be  obstructed; 

2.  That  the  openings  for  the  east  and  west 
streets,  lying  on  the  Potomac  Kver  and  Rock 
Creek,  must  not  be  interrupted  but  must  be  car- 
ried to  the  channel  in  straight  Unea;  and  the 
openlngafor  the  north  and  south  streets,  fadng 
on  the  Anacostia  River,  must  also  be  left  free 
to  the  channel  i 

S.  That  the  power  to  regulate  the  docks, 
wharves,  etc.,  la  vested  In  the  Corporation  of 
Washington  and  the  sgenta  they  may  apptdnt; 

4.  That  no  water  privilege  was  spedned  or 
sold  with  the  iquares  or  Iota,  and  that  Water 
Street  was  laid  down  on  the  plan*  of  the  dty 
exhibited  at  the  sales,  and  would  appear  to  be 
the  bounds  of  the  lota  and  squares  Routing  the 

Having  ckarlj'  eatabliahed  these  powers  and 
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1.  Let  Water  Street  be  laid  down  craifom- 
ablj  to  the  plan  of  the  City; 

3.  Let  openbgt  of  the  streets  be  prolonged  to 
the  channel,  and  in  these  opening  extending 
from  Water  Street  to  the  channel,  let  wharves  tSVal 


The  result  of  this  system  would  be  that  all 
the  wharves  and  docks  would  bdong  to  the  Ci^ 
of  Waahlneton;  that  steamboats  and  other  ves- 
aela  would  liava  deep  water  and  sufilclent  room 
to  He  at  ths  end  of  the  wharves  or  piers,  and 
smaD  craft  and  boats  in  the  do<^;  the  correat 
of  the  river  would  not  be  interrupted,  and  ths 
water  would  flow  fredy  under  the  wharves,  and 
prevent  the  aocnmulaaon  of  flhh,  the  source  vt 
disease;  and  the  whole  qrttero  would  be  per- 
fectly conformable  to  the  original  [dan  of  the 
dtv  as  laid  down  by  the  commlsaionen. 

Although  I  condder  the  abo*«  plan  the  best, 
and  ought  to  have  been  adopted  at  the  com- 
mencnnent  of  the  dty,  yet,  having  undentood 
that  at  the  sale  of  tbelots  facing  the  riven  thna 
was  an  Imidled  water  inlvQege  sold  at  the  same 
time,  though  ntilhtr  txprtmtd  nor  il^fititS,  thia 
therefore  would  require  that  the  spaces  in  front 
of  the  sonarea  extending  to  the  channd  dtould 
be  consioered  aa  iMfw  jMsfl^pM/ and  that  iqien- 
Ings  left  for  the  streett  to  the  channel  should  be 
considered  as  docks,  and  belongliig  to  the  pub- 
lic; dso  that  the  spacee  in  front  of  the  inter- 
section of  streets  facing  the  river*  or  any  other 
not  fadng  prinle  pn^ier^  should  be  conatd- 
ered  as  bdonging  to  the  public,  on  which  pub- 
lic wliarve*  or  dock*  may  be  htmt 

A  section  of  the  last  proposed  plan  may  be 
seen  at  survevor's  office. 

Accordingly,  the  surveyor  submitted  a  map 
diowing  bis  plan,  upoD  the  second  bypotbeds. 
that  the  lots  fadng  Water  Street  were  entitled 


dl  of  the  City  of  Washington: 
"RaoUtd,  That  the  Corporation  of  Wadi- 
'  )n  never  baa  admitted  and  cannot,  without 


, ..-jrririitB 

nal* '  between  the  Potomac  Bridge  and  the  An- 
acofltia,  and  therefore  it  is  inexpedient  to  adopt 
any  plan  wbich  can  be  construed  into  an  ad- 
munon  of  such  rights,  or  to  oondder  any  prop- 
osition which  claim*  sudi  admisdon."  r69Tl 

This  resolution  was  ludefinitdy  poeQioned  by 
a  majority  of  one  vote. 

Peter  Ftnce,  a  member  of  the  council,  waQ 
known  In  the  public  history  of  this  cf^  and 
country,  by  permisBion,  entered  on  the  Jonmal 
the  reason*  for  hi*  dissent  Theas  reason*  woe, 
briefly,  (hat  Water  Stred  bdonged  to  the  Unit- 
ed Bute*;  thai  In  the  wigtnal  plan  of  thed^  and 
division  and  sale  of  sqnareaand  lots,  those  odIv 
were  recognized  a*  water  lots  which  were  laid 
oS  runniuK  to  the  dianndsof  Rock  CreA,  the 
Potomac  River  and  the  easlem  branch,  respect- 
Ivdy',  all  of  which,  on  that  acoonnt,  were  acrid 
t^  the  front  foot,  while  all  the  others  were  laid 
lOiC.  8. 
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off.  bonitded  bv  ■treeli  ud  avenuet,  without 
aD7  water  prlTOegu,  mi  wen  lold  bf  the 
•qiuK  foot;  ud,  •moDg  otben,  tlut  the  motion 
for  Indeflnite  poBtponement  of  the  resolution  tiad 
been  carried  by  the  vote  of  a  roember  who  liad 
a  ^rect  penooal  and  pecuniary  fntereit  In  the 
•saertton  of  a  private  rifht  involved  in  the  rea- 
olution  agiJnst  that  of  tne  public. 

In  the  meanttma  the  dlxnurion  me  tians- 
fened  to  the  newEpepera,  Hr.  Force  repTesenV 
Ing  one  ride  of  tlie  controveray,  and  tlie  m^ror, 
Ur.  William  A.  Bradley,  the  other. 

Nothing  Important  aeemi  to  have  been  done 
by  Ilie  CMj  council  until  Februaiy  22,  1889, 
when  the  following  rewlutions  were  adopted, 
and  wen  approved  by  the  President  of  the 
United  Stales: 

"  Iteaolutluna  in  relation  to  the  manner  In  which 
wharves  shall  be  laid  out  and  constructed 
oo  the  Potomac  River. 

Betotced,  tic,  That  the  plan  No.  8,  prepared 
by  the  late  William  Elliott,  In  eighteen  hun- 
dred and  thirty-flve,  while  surveyor  of  the  City 
of  Washington,  r^ulating  the  manner  in  which 
wharves  on  the  Pctomac,  from  the  bridge  to  T 
Street  south,  and  the  plan  of  Water  Street ,  shall 
be  laid  out,  be,  and  the  same  is,  adopted  as  the 
plu)  to  be  hereafter  followed  in  laying  out  tlie 
wliarvea  and  the  streets  on  the  said  river;  Pr»- 
tided.  The  approbation  of  the  President  of  the 
United  Stales  be  obtained  thereto. 
tSOBl     Baol'Btd,  alto.  That  the  wharves  hereafter  ti 


the  right,  even  If  the  corporate  aathorTLiea  of 
Washuigton  were  competent  to  do  so,  which 
Ihey  were  noL  Hie  resolutions  are  not,  how- 
ever, even  a  recognition  of  the  existence  of  any 
private  right  of  wharflug,  attached  to  the  own- 
ership of  lota  fronting  on  the  north  side  of 
Water  Street.  At  the  most,  thej;  recognize  that 
there  may  be  such  rights.  In  point  of  law,  ihey 
merely  regufade  the  mode  in  which  the  right 
shall  be  exercised,  whether  privsle  or  public, 
leaving  the  question  of  title,  in  each  case,  to  be 
judldilly  decided;  for  that  was  the  extent  of 
the  Jurisdiction  which  the  Corporation  of  Wasb- 
tngton  had  over  the  subject. 

To  notice  further  the  many  items  of  evidence 
which  are  contained  in  the  record  and  have 
been  referred  to  by  counsel,  tn  learned  and  la- 
borious arguments,  would  prolong  this  opin- 


ellect  of  tlie  original  documents  of  dtle.  . 
cording  to  them,  as  we  have  shown  and  now 
decide,  the  riparian  right*  claimed  by  the  ap- 
pellaDls,  which  originally  were  appurtenant  to 
the  land  of  Notley  Touog  by  virtue  of  Its  ad- 
joining the  Potomac  River,  passed  to  the  Unit- 
ed States  by  the  convevance  which  vested  in 
them  the  ownership  of  the  iand  on  which  Water 
Street  was  kdd  out  and  has  been  built. 
7A«  dsersf  hdov,  l^ertfort,  ims  right,  and  it  it 


»  B.  IIoK«iuier<  Clerk,  Sup.  Oourt,D.  B. 


Orax  *°<1  myself  do  not  agree  with  the  Judg- 
ment of  the  court. 

We  concur  tn  nearly  all  that  is  said  in  the 
opinion  and  In  the  general  propoeitton  that 
where  a  town  lot  or  oUier  land  is  bounded  on  a  [0091 
street  or  road  or  otherhigbway,  the  fee  to  which 
Is  In  some  other  person  than  the  lot  owner  his 
rights  as  a  land  owner  do  not  extend  beyond  t^ 
street,  and  In  case  the  street  occupies  the  bank 
of  a  river  or  other  water  way,  no  riparian  rights 
attach  to  the  lot  or  its  owner.  But  we  think  the 
court  has  erred  In  the  application  of  this  doc- 
trine to  the  present  caB»bj  falling  to  give  due 
weight  to  one  or  two  considerations  which  we 
shall  mention: 

1.  Notlev  Toung  was  the  original  and  sole 
owner.  In  fee  trlmpie,  of  that  part  of  the  land  m 
which  Washington  City  was  laid  out.  which  In- 
cludes the  toeu*  in  quo,  and  there  is  no  question 
that  this  ownership  Included  the  right  to  erect 
wharvea  on  It  on  uie  Potomac  River  where  the 
wharf  now  in  contat  is  constructed.  In  pur- 
suance of  the  scheme  by  which  a  dty  with 
streets,  lots  and  squaree  was  laid  out  on  this 
land,  be  conveyed  It  in  trust  to  Beall  and  Oantt 
They  were  to  lay  it  out  into  streets,  squares  and 
lots.  When  this  was  done,  the  title  In  fee  of  the 
streets,  as  well  as  of  such  squares  as  were  to  bo 
reserved  for  public  uses,  was  to  vest  tn  the 
United  States.  Of  all  this  property,  after  that 
was  done,  there  was  to  be  a  fair  and  equal  di- 
vision between  Young  and  the  government,  and 
Young's  part  was  to  be  conveyed  to  him  and 
the  other  half  to  commisaianers  to  be  named  by 
the  President 

The  riparian  rights  of  land  owners  on  tba 
Potomac  River  were  understood  at  that  Ume 
as  well  or  perhaps  better  tlian  they  are  now, 
and  Uie  value  atiaclicd  then,  and  especially  to 
the  right  to  construct  wharves,  is  shown  clearly 


by  the  record,  and  by  the  Act  of  the  Legislature 
of  MatTland  of  December  IB,  17&1,  cited  in  the 
beginning  of  the  court's  opinion.     It,  thcre- 


ouTd  not  have  escaped  attention  (if  die 


and  landingjjlaces,  was  vested  eicluaively  in 
the  United  States)  that  no  equal  division  was 
made  of  this  important  right,  unless  it  was  by 
the  right  attaching  to  eac£  lot  which,  but  for 
Water  Street,  would  be  bounded  by  the  river. 

No  equivalent  is  given  to  Young  for  this 
valuable  right,  on  the  supposition  that  It  all  [7001 
vested  in  the  United  States;  no  eipreaa  words 
ate  used  conveying  it  to  the  United  States  or 
dedicating  it  to  the  public.  It  cannot  be  suc- 
cessfully maiDtained  that  the  right  attaches  aa 
^purtenant  to  the  street.  The  usea  of  a  street 
and  of  a  wharf  are  entirely  difFcrent,  and  while 
a  dedication  of  a  street  to  public  use  may  not  be 
Inconsistent  with  the  use  of  a  port  of  It  for  a 
landing-place.  It  cannot  be  said  to  have,  aa  nh 
purtenanttoit,  aright  to  builda  wharf  into  the 
river.  If  such  a  street  bad  a  defiaii«  width,  it 
must  happen  that  there  would,  by  reason  of  the 
Irregular  curratuie  of  the  river,  be  detached 
pieces  of  land  between  It  and  the  water.  To 
whom  did  this  land  belong,  uolea*  to  the  lot 
which  would  embrace  It  if  its  lines  were  ex- 
tended to  the  water?  And  If  the  lot  did  not  em- 
brace it,  what  equal  division  of  thli  valuable 
1«» 
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budbMOTOTboeniDftdewlthHr.  Touuf  Ai 
tl  WM  (ha  duty  of  tb«  truMeea  to  dtrlde  the 
wbole  land,  it  will  bepreNmed  that  liter  '^^^ 
•nd  Uut  Uui  wu  thdr  mode  of  doioK  it. 

The  caaea  of  Dmm  t.  Broad  Bl.  AMoeiaUM, 
eMaM.,BS2,  tuABaOuMay^.  Wil*an,126  Hbm., 
SS9,  are  dlncUy  I&  rx^t.  In  tlie  formei  case, 
a  partlt]oa  waa  made  under  which  the  paitlee 
claimed,  and  it  was  inalsted  that  certain  flala, 
which  were  the  nbject  of  the  contest,  did  not 
pasi  at  apporteDant  h>  a  wharf  allotted  to  one  of 
the  partlea,  becanae  both  the  wharf  and  the  flats 
were  land,  and  land  cannot  mss  as  wpuitenant 
to  land.  Bnt  the  court  eau  that,  though  the 
flats  wen  not  qjecidcall^  mentioned,  yet  tbe 
du^of  the  oommiBidoners  to  partition  them,  and 
theu  relation  to  the  wlutf ,  wUcb  could  not  be 
naed  without  pasalDg  oror  them,  led  to  the  fair 
tttfereDoe  that  cm  the  partition  thej  were  in- 
tended to  pass  as  part  <n  the  wharf  property.  . 

2.  This  Tiew  is  conflnued  by  the  language  of 
the  commlMionen,  who  made  the  dividon  with 


anc«,  but  is  clearly  intendel  to  define  the  aquare 
or  lots  which  fell  to  him  in  tbe  division  and  to 
remit  him  for  his  ownership  to  his  original  title, 
and  for  the  nature  of  that  ownership  to  the  sur- 
rounding drcumstances.  Taking  aquare  No. 
473,  one  of  those  now  in  contKn^rar,  the  cer- 
[TOII  tlflcale  aaya  that  "  The  whole  of  said  square 


t  UnrKD  ftrATiK  Oor.  Tbbi^ 

denf  s  apptoral  for  the  pnbUe  use;  andbypro- 
MUtlug  the  erection  of  t»lnlem>arves  at  tbtt 


shall  remain  to  the  said  NoUey  Young,  agree- 
ably to  the  deed  of  tnist  concerning  lands  In  *''  ~ 
said  dty."    Here  la  a  pl^  remusion  to 


square  and  Uw  river,  we  are  not  able  to  see  that 
this  drcumatance  excludes  the  original  riparian 
rlg^ta  of  Toung,  In  the  absence  ofany  evidence 
that  those  rights  were  allotted  to  the  govem- 
meot  in  the  partition,  or  that  Toung  anywb(~~ 


be  obtained  it  by  tUs  statement,  t 


"The 


deed  of  b^ made  _, _._  ..._    _ 

executed  by  the  commissioners  to  purchasers  of 
lou  from  the  United  States. 

This  view  of  the  matter  was  taken  by  Juigt 
Cranch  in  the  case  of  the  Omol  Q>.  r.  Union 
Bk..  S  Cranch  (CO.),  SOB.  decided  in  ISSS,  and 
though  the  case  Is  not  fully  argued  by  Ibe  court, 
the  eminent  ability  of  the  Judge  who  decided  it, 
and  his  well  known  accuracy  as  a  rcf)orter,and 
his  knowledge  of  the  local  laws  and  customs  of 
the  City  of  WasbUigton,  entitle  It  to  wy  great 
weight,  as  what  he  loteoded  to  decide  u  quite 

llie  careful  and  elaborate  letter  of  the  com- 
misaionen  to  the  President,  of  July  24  17116, 
which  states  that  "  No  wharves,  except  by  the 
public,  can  be  erected  on  the  waters  oppodte  the 
public  ap^prladoQS,  or  on  the  streets  at  right 


ansles  with  the  waters; "  but  with  respect  to  the 

Envate  property  ■»  the  water,  lays  down  regu- 
itions  by  whicn  proprietors  of  properly  lyiDK 
on  the  water  are  to  be  permitted  lo  build 
wharves,  and  to  erect  warehouses  thereoD,  leav- 
ing spaces  at  certain  dlstancea  for  cross  streets, 
-Gently  uses  Uicwords"public  appropriations" 


and  omitting  to  n 


«  ahores  by  the  side 


fay  the  prohibition,  bnt  an  to 
be  treated  aa  Incloded in  "the  private  propeity 
on  the  water." 

The  lot  set  off  to  the  United  SUtes.  and  after-  ttIM] 
wards  sold  to  Harris  and  Qreenleaf,  Is  withio 
the  same  principle. 

The  declaration  In  the  preliminary  oontnct 
of  ms,  between  the  commlsaloners  and  them, 
that  the  latter  were  entitled  of  ooorsa  to  the 
privilege  of  wharflng  annexed  to  theae  kMs. 
while  not  evidence  of  a  contrsct  to  control  the 
terms  of  the  subaequent  more  formal  instru- 
ment, b  of  weight  as  showing  what  at  that  tbna 
was  understood  to  be  fncloded  in  a  deacriptlon 
of  the  lots. 

When  to  this  we  add  that  no  Act  of  Congrssa 
has  ever  asserted  ownership  of  these  wharves  or 
landinK-place^  at  the  rights  of  a  riparian  owner, 
while  they  have  conferred  on  the  authorities  of 


[letheyl 
._._  District  the  poi 
private  and  public,  we  are 


rwulating 
t  nrctd  to 


JTr  AsMM  BnUUer  did  not  sit  fai  tbeae  caaea. 

Tma  oop7.    TcM : 

James  B.  HoKenner,  Clark,  Sup.  Oourt,  IT.  8, 


A.  AUSTIN  SMITH,  Ftf.  AsAr.. 

t, 

BAHUEL  C.  GREENHOW. 

(Bee  B.  C,  BeiKKter^  ad.,  S»  BTIJ 


1.  Wbere  a  repUoaHon  alleges  aneipiess  pi 
1)y  a  Blate  to  receive  osrtoln  ooupons  In  pa 
of  t&iM  due  to  the  at^  sod  the  raHdadsm 
oartalD  lair  ot  the  Stau  forUds  tbelT  bebw  ■« 

tberofor.ademuTTsrto  tir •-'—*—  «-  --■ 

Dies  the  validity  of  that  lai 
ttoD  of  a  oooliaoLaad  n 

whkdi  Botlioilxea  tberema 

Slate  Owirt  to  the  D.  B.  CInnitt  Orait^ 

».  WlMi«,lD  anseUmi  «I  '  — 


i^olndsr  h. 

■s  unpalrlog  Ibe  otdlaa- 
i  f  edenl  qattOoa 
'  the  oauss  from  a 


lue, SB  a  tnattar  of  law,  ll 
■mmiiH  BiBBi^  tama  ItOO  Is  not  raooveiabie  upon 

tbecase  stated  in  the  decAuaUon,  aad  It  eaanot, 
tbeiefore,lusttrr  the  order  reniaadlnstbaoauaa,on 
the  KTouiMl  that  tba  matter  Id  dl^uta  does  not  •!• 
eead  Uiesuca  or  value  ot  •no, 
8.  If  tba  annilt  Oouit  had  found,  ss  nattsr  o- 
.  .-  ... iBs«^adinihedco 


«T.IU  Older  i«muidlnB  the  cause  to  llwBUM  Court 
csould  bave  been  sustained. 

[No.  970.] 
BubrrdUtd  Sot.  19,  1883.   DteitM  Jan.  7, 1884. 


SMtas  for  the  Eastern  District  of  Virginia. 
The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  courL 

ilMtn.  WllUmm  Borftland  Vofsr  Asqnw, 
for  plaintiff  in  error. 

iitur*.  F.  B.  BaiT,  Al^Om.  tf  Yiffimim 
and  J.  Ambler  amiA,  tor  defendant  hi  anor. 
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Mr.  JuHc*  lUttlMwa  deUTend  Um  opln- 
tODof  the  court: 

A  writof  ■nnunoDSWulMuedoulof  theCir- 
cult  Court  of  the  City  ot  Kcbmond  bf  ths 
pldntiJTiDcrror.wbowu  plaintiff  below,  Bgainst 
the  (lefeiulaiit.on  Hat  3,  1663,  wrvloe  of  which 
wu  acknowledged  by  tba  oetenduit  on  the 
mme  day.  Tbe  writ  wa*  returnable  on  the  Brat 
Mondaj  ia  May,  wliicfa  was  the  aeveoth  dar. 
On  that  darlheplalDliS  filed  bis  declaration  m 
treipoM,  1^  ft  armii,  for  entering  upon  tbe 
premlMS  of  Qw  ^ainiuf,  and  tatcing  and  carrj- 
Ing  awar  hii  penonal  propertf .  consisting  ot 
ona  tatde  and  one  booK-case,  witli  the  books 
tberein,  of  the  nine  of  ftlOO,  and  for  remaining 
on  tbe  premises  of  ilia  ^alntlfl  for  a  long  time 
whercbr  the  plaiotilt  was  greatij  disturbed  and 
annojed  Id  the  peaceable  poascsrioo  tbereof, 
being  bis  place  <n  businos,  and  hindered  and 


age  therefor  at  (6,000.  To  this 
defendant  filed  a  plea  In  bar.  Justifying  the  al- 
[•TO]  leged  truapaases,  by  setting  outtbattbedefend- 
ant,  as  Treasurer  <d  the  Cilj  of  Hichmond,  le*^ 
led  upon  the  personal  property  mentioned,  in 
order  to  sell  tbe  same.  In  satisfaction  of  certsio 
taxes  then  due  and  owing  from  the  plnlatlfl  to 
thet^tateof  Virginia,as  bylaw  It  was  his  dutY 
to  do.    To  this  plea,  the  plaintiff  filed  a  repll- 


tlie  Stale  of  Virglnin.under  tiM  authority  of  an 
Act  of  tlie  Oenoral  Assembly  of  that  Slate,  ap- 
proved March  28,  1879,  aald  coupons  being  by 
ilist  law  Teccivable  in  p«ynient  of  said  tazesi 
which,  howefer,  the  daendant  refused  to  ac- 
cept in  paynwnt  thereof.  To  this  replication 
tlie  defendant  rejoined  that,  by  the  Act  of  the 
<icneral  AssemUy  of  the  Stale  of  Virginia  of 
Jhuuut  Se,  18B2,  bo  was  forbidden  to  receive 
llie  suid  coupoQB  tendered  in  payment  of  aald 
Inxes;  anil  to  that  rejoinder  the  plainlLff  de- 
murred. All  these  various  picudiogs,  iocludluK 
tlie  decliinitioa,were  filed  on  the  same  day,  and 
OD  thai  day  the  plaiatiff  also  Bled  his  petition 
prayingfor  the  removal  of  the  suit  to  tbe  Circuit 
Court  of  the  United  Slates  for  the  Eastern  Dis- 
trict of  Virginia,  on  the  ground  thatit  arose  un- 
der the  Constitution  of  the  United  Slalw,  which 
was  accordingly  done.  The  cause  was  docketed 
in  the  Circuit  Court,  and  on  September  4, 18@S 
it  was,  OD  motion  of  the  defcudaut,  remanded 
to  the  Circuit  Court  of  the  City  of  Ilicbmond. 
Torcverae  tbe  order  ol  the  Circuit  Court  of  tbe 
United  Stales  remanding  the  cau&e  to  the  Stale 
Court,  this  writ  of  error  ia  proseculcd. 

Tlie  grouod  on  which  the  order  of  the  court 
below,  remanding  the  cause, was  plaotd,  seems 
to  have  been  that  no  federal  question,  such  sa  is 
necessary  to  confer Juriadictioa  In  the  case  upon 
the  courts  of  tbe  United  Stales  appears  to  be 
necessarily  involved  in  tho  Issue  raised  by  tbe 
p]uadlo|n.  Id  this  we  tlunk  the  court  erred. 
The  replication  alleges  that  tbe  coupons  tend- 


State.  The  rejoinder  Is  that  the  Act  of  Jauu. 
ary  26,1882,  sulieequeotly  passed,  eipressty  for- 
bids the  defendant  from  receiving  such  couirans 
in  payment  of  taaea.  The  demurrer,  in  cltuct, 
I09U.S. 


denies  the  validity  of  that  law,  and  upon  the 
Tooord  no  ground  of  lis  Invalidity  can  be  in-  r^JI 
fcrred,  except  that  It  Is  avoided  by  the  operation 
of  that  provision  of  the  Constitution  of  the 
United  SUtea  which  forbids  any  State  from 
passing  laws  which  impair  the  ohllgatlon  of 
contracts.  It,  therefore,  sufficiently  appeon  up- 
on the  record  that  the  plaintiff's  cose  arises  un- 
der tbe  Constitution  of  tbe  United  Stales,  with- 
in the  rule  as  laid  down  iaBriilgeP>vpn.y.Ha- 
baken  a.,  1  Wall.,  116-143  [S6  U.  8.-,  X\U., 


yjl,  6761 . 
There  IS  a 


I  be  but  ilOO,  although  the  damages  for  the 
Ileged  trwpan  are  laid  at  tS.OOO.  The  peUtion 
)r  removal  does  not  allege  tbe  sum  or  value  of 


ages.  We  cannot,  of  couree,  assume,  as  a  mat- 
ter of  law,  that  the  amount  laid,  or  a  less 
amount  greater  than  (500.  is  not  recoverable 
upon  the  case  slated  in  the  declaration,  and  can- 
not, therefore,  Justif v  the  order  remanding  the 
cause,  on  the  ground  that  the  matter  in  dispute 
does  not  exceed  the  sum  or  value  of  (SCO.  But 
if  the  Circuit  Court  had  found,  as  metier  of 
fact,  tluit  the  amount  of  damages  staled  in  tbe 
declontion  wu  colorable  and  had  been  laid  be- 
yond tbe  amount  of  a  reasonable  expectation 
of  rocoveiy,  for  the  purpose  of  creaUng  a  case 
removable  imder  the  Act  of  Connesa,  so  that, 
in  the  words  of  the  5th  section  of  the  Act  of 
187Sn8  8taL  at  L..  470],  It  appeared  that  the 
suit  Ad  not  really  and  substantially  Involve  a 
dispute  or  controversy,  properly  within  the  Ju- 
riaalctioD  of  said  Circuit  Court,  the  order  re- 
manding It  to  the  State  Court  could  have  been 
austained. 

Tfu  order  of  the  Oireuil  Oburt  remanding  ih» 
eait»e  to  l/u  &aU  Covrt  itreverted,  and  tliB  causa 
it  n-iniiattd  in  that  eovrt,  with  dirtcUont  tojirth 
eted  Oitrein  in  conformity  vrith  late.  And  it  ti 
loordtred, 

Tnia  oopr.    Test : 

James  H.  HcKenney,  t3erk,Bup.  Ooui^  C.  B. 

ated-iis  D.  a.,  m. 


CHICAGO  AND  ALTON  RAILROAD 
COMPAIIT  AMD  JOHN  B.  'pUHONT, 
Appti.. 

*. 

UNION  ROLUNG  HILL  COMPANY. 

MASSACHUSETTS   MUTUAL   LIFE   IN- 
SURANCE COHFANT,  4|>p(., 

UNION  ROLLING  MILL  COMPANT. 

(Bee  S.  C  Beportar'a  ad^  im-TO.) 

Ditmimal  ef  action — wAsrs   not  aUoteti    MW 


f  of  offrtemerU  to  giE»  n 


D,g,tza:Jb.GOOglC 


Surmoa  ConsT  or  tvs  Uhtbd  Statss. 


tint  It  had  a  perfect  title  to  t 


The  hiatorj  and  facts  fully  appear  In  the 


tiar;  8,  1876,  by  John  B.  Dumont,  a  citizen 
of  the  Stale  of  Hew  Jeraev,  aminst  the  Chica- 

Sand  nUnois  River  RailroM  Company,  the 
ieago  Railway  Conetruction  Company,  the 
Cbicaio  and  Alton  RaQroad  Company  and  the 
Union  Rolling  Hill  ComMoy  (which  foi    * 

nke  ot  breritj  will  be  called  respectively 

nUnois  HTerBallrDad  Company,  the  Construc- 
tion Company,  the  Alton  Railroad  Company 
and  the  RcdllngHUI  Compaov,  all  Corporadona 
ornnised  under  the  lawa  of  the  State  of  Dllnols) 
ana  Bradford  Hancock,  as  receiver  of  the  Con- 
■truction  Company,  and  Coirdon  Beckwlth, 
both  dtiieni  of  the  State  of  Dllnoia. 

The  purpose  of  the  bill  na*  the  foreclosure  of  a 
deed  of  IrusL  lite  bill  averred  In  substance asf  ol- 
lovs:onHarcbl,1870,theIlIlnoisRi*er  Railroad 
Company,  clalmfng  to  be  the  owner  of  a  rail- 
road oonatmcted  and  being  conitructed  between 
JoUet.  Will  County,  and  Btreator,  In  Is  Salle 
County,  In  the  State  of  minoli,  and  the  Con- 
struction Company,  claiming  to  be  the  owner 
of  certain  lands  in  Qrundy  County  In  the  same 
[704]  State,  entered  Into  an  agreement  with  the  Alton 
Railroad  Company  by  which  the  Ultnola  River 
Railroad  Company  leased  ila  right  of  way  and 
ils  railroad  construcled  and  to  oe  constructed, 
and  all  its  other  property  except  eogioee  and 
can,  to  the  Alton  Railroad  Company  forever, 
upon  certain  terms  and  conditions  tb^In  men- 
tioned. Afterwards,  on  the  same  March  1,1B7S, 
the  mbois  JUver  Railroad  Company,  executed 
and  delivered  Its  bonds  of  that  oate  with  intei^ 
est  conpona  attached,  one  thousand  lo  number, 
and  for  11,000  each,  payable  thirty  years  after 
dat^  wlOi  interest  at  seven  per  cent,  payable 
saml-annusUy  and  (Oi  the  sameday,  jointly  with 
the  Conitrucuon  Company  and  John  H,  Rice, 
its  trustee,  executed  a  deed  of  trust  to  Qcorge 
atraut  to  secure  the  payment  of  the  bonds.  The 
deed  of  tnut  conveyed  to  Straut  all  the  railroad 
owned  or  occupied,  by  the  Illinois  River  Rail- 
road Companv  between  Joliet  and  the  Hazoa 
RiTeT,  and  all  the  property  of  every  Und,  ex- 
108S 


Construction  Oompany  arid  Rice,  its  tmstee, 
conveyed  to  Strattt  its  lands  situate  in  Qnmdy 
County,  mtools,  and  covenanted  that  It  had 
good  title  thereto  and  that  the  landa  were  frea 


oite  thousand  bmda,  only  those  nni» 

bered  from  1  to  474  bidosive,  andTOl  lo  1,000 
inclusive,  were  Issued.  The  Intereat  on  tbeae 
bonds  had  not  been  paid.  Tiwy  wen  all  bold 
either  by  ima^U*  pturchasen  or  pledgees. 

The  deed  of  trust  provided,  that  in  case  of  do- 


In  said  deed  of  trast  contained  to  be  pofonned 
by  the  Illinois  River  Company  OT  the  CooMrac- 
tion  Company,  and  In  case  sudtdefaalt  should 
continue  six  months,  then  the  trustee  migbl 
take  posaesslon  of  the  mopertv  conveyed  by  ibe 
deed  of  trust,  and  wjtpij  the  innes  and  proflia 


Uiereof  to  the  payment  of  the  liabilities  of  the 

.    Rsillroad  Company  and  the  T 
stmctlon  CompanT,  as  therdn  provided.    Tbe 


lUlnots  River  R 


against  incnmbru 


le  by  the  minols  Hir- 


er Railroad  Company  and  the  ConstnictlOB  CTOSl 
Company,  in  the  deea  of  tnut  contained,  were 
broken  on  March  t ,  1870,  and  such  default  had 
continued  more  than  six  months.  On  March  1, 
18TS,  tbe  IllinoU  River  Railroad  Oompany  and 
the  CodstTuctlon  Company  wen  indebled  to 
the  Rolling  Mill  Companv  in  a  large  sum  of 
money  for  materials  fumlslKd  for  the  constmo- 


subject  to  the  clsims  of  bondholders  repre- 
sented t^  tbe  complainant 

On  September  18, 187S,  John  P.  Slater,  bein; 
the  holder  and  owner  of  bonds  numbered  from 

»  474  Inclusive,  applied  to  Stnut,  tbe  trustee. 

take  such  action  in  the  premises  as  he  ought 
to  or  might  take  for  the  jnotectlon  of  his  inter- 
est. But  Straut,  being  nnable  or  unwilling  to 
act,  resigned  his  trust,  and  the  complaiiuuitwaa^ 
on  September  18, 1B7S,  in  accordance  with  tho 
provukMU  of  the  deed  of  trust,  appt^ted  trustee 
in  his  stead,  and  on  September  W,  18T6,  Straut 
conveyed  to  the  complslnant,  as  such  trustee, 
all  the  property,  rights  and  povrers  vested  in 
him  t^  the  trust-deM. 

'^-prsyerof  the  1^1  was aa follows:  "That 
ount  may  be  taken  of  the  sum  due  for 
principal  and  Interest  on  said  bonds,  and  of  tbe 
^nms  due  as  Uens  upon  ssid  road,  and  that  the 
>remises  described  in  the  deed  of  trust  to  Geon^ 
Itraut  may,  by  order  of  lUi  court,  be  sold  for 
the  payment  of  the  same,  and  that  your  orator 
~ay  have  sudtk  other  and  further  and  diffoent 

Itef  as  lo  equity  may  seem  meet." 

Answers  were  filed  by  the  Rlinols  River  Rail- 
road Company,  the  Construction  Company  antt 
the  Alton  Railroad  Company,  Corydon  Beck- 
wlth and  Bradford  Hancock,  In  which  they  took. 
issue  upon  the  averments  of  the  bill. 

On  January  IS,  1BT8,  the  Rolling  Mill  Ooin> 

Eny  filed  an  answer,  claiming  to  have  a  fliat 
D  on  the  railroad  and  propertv  of  the  Ulinoin 
River  Railroad  Company,  averring  that,  on  Au> 

iMi).  a. 
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Sui 


tt  7, 1874,  It  made  *  contnct  In  wridnf .  of 
^  wiOi  the  DUimIi  Kvet  BaUraad  Oom- 

panj  mod  (he  ConrtroctioD  Oompan/  for  the 

ttteanddeliray.UceTUii ' — "■ — ' ' 

[TOe?fled,toiildOompmkiof- 

a.SW  (MW  of  Uon  nU*  uid  CBTtain  named  qnui- 
titlei  of  iiOD  fpllcea,  qiikea  and  bolti,  all  to  be 
deliTerad  bj  DecKnber  1,  1874. 

That  oontraot  inoTided,  that  (or  theae  mate- 
rial! tW.OOO  In  cath  ahould  be  paid  and,  for  the 


balance  of  the  price,  the  Companiee  purduudng 
the  tame  sboidd  give  Dotea,  parable  In  lix,  fll^t. 
ten  and  twdve  ixiODtha  from  Ui^ dateanepect- 


Irel;,  ezecuied  by  the  niiwria  Kver  Baiboad 
Company  and  guaraotied  lo  fuU  bj  the  Con- 
•tnu^IoD  Companj  and  by  (be  itoclihotderB  of 
the  Conatiuction  Company  in  pnqwrtkin  to  tb^ 
■toiA  and,  for  the  fotuiBr  Hcurity  of  Mid  notes, 
tbeie  ahonld  be  pledged  certain  bonds  of  the 
Cotutnictlon  Company  for  an  amount  equal  to 
the  a^regale  windpal  of  mid  note*,  and  se- 
curedbr  a  deed  cd  trut,  made  April  1,  1874, 
by  the  lUinoia  River  Bailroad  Company  and  the 
donMructloii  ConqMny,  on  the  property  therelD 
deacribed,  constitiitloa;  the  flrat  ma  thereon. 

It  abo  contained  tl&  daoae: 

"  And  it  to  alio  agreed  by  a 

aecond  part  that  the  material ^ 

the  said  party  of  the  Ont  part  ahall  be  used  and 
laid  m>on  the  road  and  road-bed  belonsinK  to 
■aid  Chicago  and  lUinoia  River  Railroad  Com- 
pany, between  the  Citie*  of  Jollet,  in  Will  Coun- 
ty, aud  Streator,  hi  La  Salle  County,  Dlinol*: 
and  that,  until  the  same  be  fully  pMd  for  and 
all  of  the  notes  given  in  payment  therefor  pud 
and  canceled,  the  mid  jmAj  of  the  flnt  part 
ahall  have  a  lien  upon  Mid  mat«rUl  fumiabed 
by  it,  u>d  the  nee  and  poesemon  of  the  Mme 
by  said  party  of  the  aecood  part,  or  either  of  the 
corporanmu  oonatituting  the  aame,  or  (he  as- 
idgnee  or  aadgna  of  one  or  both  of  them  ahall 
be  (he  uaer  and  poMenku  erf  said  party  of  the 

The  answer  of  the  Rolling  Mill  Company  f  nr- 
ttier  alleged  that  the  Company  had  d^vered  a 
large  part  of  the  nils,  etc,  under aaid  contract; 
that  upon  the  deliveiy  of  the  last  lot,  00  or  about 
November  H,  1874,  the  purchasing  Companies 
gave  the  RoUhig  Hill  Company  notice  not  to 
deliver  ear  more  rails  or  other  material  mitU  the 
spring  of  1876;  that  the  BolUng  UiU  Company 
were  alwavs  ready  and  willing  to  deliver  the  re- 
n-^Mi  malnder  of  Mid  nils  and  other  material  men- 
L  *  v<  J  ({Qogj  j,j  ^^  contract,  and  that  on  May  7, 187S, 


jr  Vfaeds  for  the  transportation 

rials,  and  that,  by  the  lerma  of  the  contract, 
such  noUcewaseguivaleultoadelivery  thereof: 
and  that  the  Rolling  Mill  Company  then  and 
thereby  complied  with  ita  contnct,  and  was  en- 
titled to  the  conatderation  therein  named. 

Italaoall^^ed  thatthe~ ~ 

By  had  reodved  in  part  pt 
ention  the  sum  of  M6,Wl 
■ringCompa 
__  uec 

pany  any  farther  aums  of  money  oh  the  con- 
tnct, and  had  neglected  and  refused  to  deliver 
to  It  any  of  the  notes  or  securiliea  for  deferred 
payments  on  the  rail*,  etc..  as  provided  in  aaid 
contract,  although  requested  to  do  soj  and  that 
109  U.S. 


thereby  the  whole  amoant  of  tbs  i— . 

money  for  the  rails,  eto^,  bad  beconu  due  and 
payable. 

It  further  allied  that,  on  Mi^  tO,  1875,  the 
Rtdling  IDll  Company,  within  the  time  pre> 
scribed  by  kw.  Hied  iuUll  in  the  Oircait  Court 
of  Will  County,  mincda,  for  the  pnrpoae  of  en- 
forcing ita  lien,  under  the  Btatules  of  lUlnoi^ 
upon  tne  railroad  ^^^  its  umnrtenaiion;  and 
that  the  bill  waa  sUn  pending  and  undetermined. 

The  answer  atOl  fartheraileMd  that  the  Roll- 


tnct,  but  by  the  contract  It  bad  an  ezprcM  con- 
tract Hen  upon  the  aame;  and  that,  by  virtue  of 
the  contract  and  the  facta  set  forth.  It  had  a  lien 
uptm  the  Illinois  Kver  R^lroad  and  Its  wppur- 
tenanoee,  paramount  to  the  Uen  of  (be  bondbold- 
en  under  Mid  deed  of  trust  slid  all  other  Uena 
upon  the  rosd. 

On  the  same  day  on  which  its  answer  was 
filed,  the  Rolling  HOI  Company  obtained  k«ve 
to  file  and  dldffle  a  croes-bfilfai  the  cause,  set. 
ting  op  the  same  mattoa  staled  tn  Ita  answer, 
and  pnving  that  upon  (he  final  hearing  a  decne 
mi^t  n  entered  requiring  pnvment  of  the 
amoant  doe  to  it  wKlitn  a  ontain  dme  to  be  fixed 
by  (he  decree,  and  (hat  In  dsfaiUt  thereof  Ihe  rvAai 
nilroad  of  the  minois  River  Railroad  CompaiQ'  i-**™' 
and  all  its  appmtensnceami^t  besold,  and  out 
(rf  the  t^oceeds  its  claim  might  be  paid  in  pr^- 
erence  to  the  bondholden  or  any  other  persona. 

The  answers  to  the  cioae-bill  of  the  Rolling 
Hill  Company  denied  that  aald  Company  had 
any  lien  for  the  "'»'"<'■'■  furnished  by  It  under 
sam  contnct,  either  by  virtue  of  the  contract  or 


port  upon  the  claims  of  the  BtdUng  Hill  Com- 
pany, with  the  testimony  in  support  thereof,  by 
whitA  he  found  due  to  the  complainant  in  the 
crosB-bUl  from  the  OUntds  River  Railroad  Com- 
pany and  the  ConstracUoo  Company,  for  iron 
rails,  etc,  furnished  under  said  ctmtnct,  with 


ntcrest,  ete.,  the  sum  of  fil86,788.49,  and  for 
vbich  be  reported  the  RotUnz  Hill  Company 
k  Hen  binding  on  all  the  owfen 


On  June  S7,  iSn,  the  report  of  the  master 
was  referred  back  to  him  by  the  f  idlowlng  or- 
der, which  waa  entitled  both  of  the  orlginarand 
the  CTOM  cause : 

"By  agreement  of  coutael  the  report  of  the 
master  in  Mid  Ull  and  crow-tdU  b  i^emd  back 
to  Henry  W.  Bishop,  the  master  in  chancay  of 
this  courL  with  leave  for  the  complainant  In  ssld 
bUI  and  the  defendants  to  take  Iturthei  proofo 
within  eight  (B)  dHB  from  this  dato,  and  for  the 
Union  Rolling  lull  to  lake  further  proofs.  If 
derired,  within  twelve  (IS)  days  from  this  date, 
said  master  to  i^Mrt  at  the  expiration  of  Mia 
twelve  days." 

On  July  1, 1B7C,  Dumont,  the  oomplainant 
in  the  original  Ull,  filed  his  supplemental  Mil, 
in  which  be  evened  that,  ainoe  the  filing  of  tho 
original  bill  coupons,  attached  to  the  bonds 
mentioned,  tslling  due  on  Harch  1, 1876,  had 
become  due  and  remained  unpaid,  althou^ 
presented  for  payment ;  that  be  bad  paid  out 
certain  soma  for  right  of  way,  for  laying  down 
aide  tracks  and  switches,  and  for  taxes ;  and 
prayed  that  an  accouot  might  be  taken  of  the 
■umi  due  on  aaid  coupons  so  fallen  due,  and  of 
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the  NmB  odd  oat  br  compUInuit  u  if  OKMld, 
[70«]  andtb«t£etatt6rtnlgbtbedecl«red»UenontlM 
mortgaged  premises. 

On  August  8, 1S7S,  the  niinob  River  Ballroad 
Company  flied  Hs  pirn  to  the  origioal  and  sup- 
nl^nentkl  UUa,  Id  which  It  averred  that  at  the 
date  of  the  mortnge  aet  forth  hi  the  original  and 
aupplemental  bflls,  and  at  tba  tMgfnnlng  of  this 
•ult,  the  said  George  Btniut,  the  trustee  named 
In  the  deed  of  mortgage,  wasandeTerdnce  bad 
been  and  still  continued  to  be  a  dllseD  of  the 
Slate  of  niinole;  that  he  was  such  dtizen  on 
September  18,  ItfTS,  when  he  was  applied  to 
foreclose  the  deed  of  tn]at,and  on  September  18, 
1870,  when  be  resigned  said  trust ;  Uut,  from 
end  after  March  1,  197B,  until  the  commence- 
Rient  of  this  suit,  all  the  defendants  to  the  orig- 
inal and  supplemental  bills  had  beendtlzensof 
the  State  of  Illinois,  and  had  continuously  re- 
mnioed  such  citizens  until  the  filing  of  the  plea. 
Wherefcne,  the  aald  Company  averred  that  Du- 
nont,  M  aadgnee  tS  aaid  chose  in  action,  name- 
)j:  said  deed  of  tnuL  had  no  standing  to  prose- 


cute the  said  ault,  and  set  up  tbe  facta  ijoresald 
in  bar  of  the  lurisdictlon  of  the  court 
No  other  plea,  answer  or  demurrer  was 


filed  to  the  supplemental  bOl  by  any  of  the  de- 
fendants In  the  cause,  oor  was  said  plea  to  the 
original  and  supplemental  bill  ever  replied  to  or 
•et  oown  for  ar^ment 

On  June  BQ,  1677,  one  year  aftei  the  report 
flm  filed  by  bim  had  been  recommitted,  the 
ninster,  after  re-examining  the  former  testimony 
and  taking  additional  testimony,  covering  in 
all  several  nundred  printed  pages,  and  hearing 
thear^umenla  of  counsel.flleabia second  report, 
afflrming  bis  former  flndines.and  sustaining  the 
allegations  of  the  croas-bilt 

On  July  16,  1877,  exceptions  to  this  report 
were  filed  by  Dumont,  the  complainant  In  the 
original  bQ],  the  main  ground  of  the  exceptions 
being  that  the  master  nad  erred  in  reporting 
that  the  Rolling  Mill  Company  was  enUtled  to 
a  first  Hen  on  the  mortgaged  premises  tor  the 
amount  found  to  be  due  il. 

October  IS,  18T7,  the  following  order  was  en- 
tered :  "  Now  com^  the  partlea  by  tbeir  solidt- 
ors,  and  thereupon  the  original,  supplemental 
and  cross-bills  were  submitted  to  the  court  on 
printed  arguments  to  be  furnished  by  Messie. 
[TIO]  Ikckwitb  and  Smith  by  Odober  Seth  Inst,  t^ 
Ueasrs,  Cooper  and  nckard  and  Henry  Craw- 
ford by  October  SOth  Inst,  by  George  Camp- 
beU  by  November  SOth  neit,  and  t^  Messrs. 
Beckwlth  and  Smith  in  reply  by  November  SOth 

On  the  SBth  day  of  Hay,  1876,  the  Maasa- 
chusetta  Mutual  Life  Insurance  Company,  on 
leave  of  court,  filed  an  Intervening  petition  in 
the  cause,  stating,  among  othci'tbingf,  that  It 
was  the  holder  of  some  of  the  bonds  secured  by 
the  truitdeed  to  Georee  Strant,  and  that  the 
complainant,  John  B.  Dumont.  was  threatening 
lo  foredoee  the  trust-deed  under  the  power  oi 


sale  contained  therein,  and  prayed 
to  prevent  nidi  sale  and, 
ance  with  this  prayer,  an  order  vras  entered  In 


the  cause  on  the  2&th  of  May,  1678,  restraining 
Dumont  from  selling  the  proper^  induded  In 
the  trust-deed  untiTthe  further  order  of  the 
court 

Afterwards,  on  January  4,  1878,  by  agree- 
ment of  tlie  partlee  by  their  solicitors,  an  order 
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was  entered  aettlng  aride  the  order  of  October 
10, 1877,  aubmitting  the  exceptions  to  the  maa- 
tar's  nport  upon  printed  brit^s.  Jane  5, 1878, 
the  excej^ona  came  up  for  bearing  before  the 
court  The  hearing  continued  until  June  11, 
.  when  the  exceptions  were  taken  under  ad- 
visement 

On  December  10,I878,tbeconrt  entered  an  in- 
terlocutory decree  upon  the  report  of  the  master 
and  the  exceptions  thereto.  Iiiladecree  was  en- 
titled thus: 

'John  B.  Dumont        I 

Chicago  and  Illinois  River  fin  Chancery, 
Railroad  Company  et  al."  J       Original  WL 

and 
"Union  RolUng  HIU  Company  ) 

«.  >     Croas-btn. 

John  B.  Dumont  et  al."     ) 

By  thisinterloculoiT decree,  the  court  found 
due  the  Rolling  MID  Company  |1S4.7SS.S3  on 
SQCOunt  of  rslls  and  materials  used  in  the  con-  rwi  ii 
Uructlon  of  the  railroad  and  not  paid  for,  and 
that  this  sum  constituted  a  lien  upon  the  rail- 
road of  the  nUnois  River  Railroad  Company 
and  upon  all  its  property,  real,  pcnonel  and 
The  court  further  found  that  the  Roll- 
ing Mill  Company  had  ddivered  to  said  Blinals 
River  Railroad  Company  and  the  ConEtrucilon 
Company  iron  rails,  sted  rails,  etc.,  mentioned 
ia  the  contracta  with  said  Rolling  Mill  Compa- 
ny to  a  large  amotuil,  which  bad  been  sold  by 
the  nilnols  River  Railroad  Company  and  the 
Construction  Company  to  the  Alton  Railroad 
Companv,  with  full  knowledge  of  the  lien  of 
aaid  Rolling  Mill  Company  thereon.  That  the 
Alton  Railroad  Company  had  never  spedally 
paid  for  such  material,  but  had  cnnvcrlcil  the 
same  to  Its  own  use,  and  that  such  tails  and 
other  malerials  were  then  of  tbe  value  of 
$24,464.92.  TbUsumthe  courtfound  the  Roll- 
ing Mill  Compaoy  was  entitled  to  have  and  re- 
coverfrom  the  Illinois  River  Railroad  Company, 
the  Construction  Company,  and  the  Alton  Rail- 
road Company,  together  with  Interest  thereon, 
amountine  at  the  date  of  the  decree  to  the  sum 
of  (£9,790.80;  and  the  court  reserved  for  fur- 
ther consideration  all  questions  relative  to  the 
enforcement  of  the  lien  declared  for  the  stun 
of  (184,783.88,  and  relative  to  tbe  sum  of 
$39,790.80,  found  due  from  the  Alton  Rail- 
road Company,  the  CoastruciIoD  Company,  and 
the  Illinois  luver  Railroad  Company, 

Afterwards,  on  April  IS,  1879,  tbe  complain- 
ant in  the  original  bill  moved  for  leave  to  dla- 
miss  the  snme  at  his  own  costs,  and  on  Septem- 
ber S  following,  the  consent  of  the  Massachu- 
setts Mutual  LffelnsQTiuice  Company  and  other 
defendants  to  the  dismissal  of  the  orijrinal  bill, 
was  filed  In  the  cause.  On  March  29.  1880, 
JohnB.  Dumont  filed  his  disclaimer  to  ttinher 

Eroeeculesald  cause  for  the  reason,  as  stated  by 
im,  that  his  interest  in  the  same  had  ceased 
and  terminated  by  a  proceeding  had  in  the 
Circuit  Court  of  Will  County,  Illmois.  On  the 
same  day  the  court  rendered  a  flnal  decree  in 
tbe  cause,  which  was  entitled  both  of  the  oriir- 
loal  and  cross  cause,  and  which  began  as  foi> 
lows: 

"This  day  came  the  several  pnrtiea  to  Dm 
said  cause  and  cross  cause,  by  their  rcspecUva 
solicitors. "    The  decree  then  proceeded  to  over-     riyi*] 
rule  the  motion  of  the  complainant  Dunooat  ' 
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for  leave  to  dlamlu  the  bUl.uid  ordered  the  wj- 
tnent  of  the  sum  of  9184,788.28  to  the  RoUing 
Mill  Companj,  found  due  It  1^  the  Interlocu- 


Bahrosd  UHopany  be  sold  free  and  clear  of  all 
incumbruicee  in  favor  of  any  of  the  partiea  to 
the  suit;  the  proceedi  to  be  Applied,  flrst,  to  the 
pBTment  of  costsiaecond,  to  thepavmentof  the 
sum  go  found  due  the  RolUog  Mill  Company; 
and  the  aurplua,if  any,  to  be  paid  to  the  clerk  of 
the  court.  The  coort  further  decreed  that  the 
Rolling  Hill  Company  have  execution  ajnlnst 
the  Alton  Railroad  Company,  the  lUiDoisKiver 
Railroad  Company  and  the  Conatructioa  Com- 
pany, for  the  sum  of  $29,796.30,  together  with 
Inttrest  thereon  from  the  16th  dav  of  Decern- 
1>er,  1878,  found  due  to  It  by  the  interlocutory 
decree  theretofore  entered. 

The  Massachusetts  Mutual  Life  Insurance 
Company,  aa  an  intervener  in  the  cause.on  June 
10, 1B80,  took  and  perfected  an  appeal  from  the 
eald  decree,  and  on  the  next  day  Dnmont  and 

"  '■      '  ~        iny  appealed  from 

.Dis  River  Railroad 
Company,  the  Construction  Company,  Han- 
cock and  Beckvith,  having  refused  to  join  ih 
such  appeal.  ' 

Bv  ine  appeal  last  mentioned  the  final  decree 
of  tne  circuit  court  is  brought  under  review. 

JUeHTt.  CBeekwtthanjS-W.Paeksu^ 
for  appellants: 

The  court  erred  In  refusinK  to  aUow  the  orig- 
inal bill  to  be  dismissed,  and  in  entering  a  final 
decree  in  favor  of  the  Union  Rolling  Mm  Com- 
pany upon  its  croes-blll. 

II  the  original  bill  is  without  equity.the  cross- 
liill  cannot  De  sustained;  Adams,  Eq.,  7th  Am. 
ed.,  402,  note;  Dowi  v.  Chieago,  11  WalL,  113 
<78  U.S.,  XX.,  67);  because  Ui  such  acase  "there 
seems  to  be  nothing  on  which  to  found  a 
blU." 


,  B  U.  £  . 

„ 618);  DotD$v.  Chieago  {mpTXi):  EnparU 

Jt.  R.  Co..  teU.  a., 225 (XXIV.. 356);  Jwr*v. 
Chicago,  101 U.  S.,  187 (XXV.,  840);  BuMct  Ob. 
▼   Goodyear,  8  Wall.,  809  (76  U.  8.,  XIX.  589). 

When  the  original  bill  ia  dismissed,  tlus  car- 
ries with  itthecroas-bill. 

Ad.  Eq.,  7th  Am.  ed.,  402,  noto:  /nJ.  Co.  t. 
Wd)b.,  54  Ala.,  694;  EiderMn  v.  AfcA,  8  Ind., 
00;  8lat<m  v.  Wrij/hl.  14  Vt.,  208. 

"The  pendency  of  a  cross-bill  by  one  defend- 
ant is  no  answer  to  a  motion  to  dismiss  the  orig- 
inal bill  for  want  of  prosecution  by  another  de- 
fendant." 

2  Dan.  Ch.  Pr.,  1566. 

The  Union  RoUing  Mill  Company  waived  its 
ri^hl  to  a  statutory  lien  for  the  materials  fur- 

Fbillips,  Mcch.  Liens,  sec.  117;  Qorman  v. 
Sagiter,  22  &Io.,  187;  MeMurray  v.  Broim,  91 
U,  S.,  205  (XXIIL,  324);  Barroat  v.  Baugh- 
tn3n,BMich.,217;ro«nffv.ff<>«f,llB.Mon.,128. 

The  ri^ht  to  remove  the  materials  Is  Incon- 
cisICDt  with  the  theory  upon  which  the  lien  U 
civeuby  thestatute,  namely:  that  the  contractor 
Eas  thereby  enhanced  the  value  of  the  property 
UWU.S.  U.  a,  BooE,27 


by  inseparablT  blending  bb  materials  with  the 
property  of  the  owner. 

JWj  t.  Alwrd,  U  U.  B.,  647  CXXIT.,288). 

Hvntert.  BtanOard,  18  HI.,  824;  Gow  v. 
ait^«r,  2SIU.,688;  Houck.  Liena. aec  64;  Tlv 
gardv,  Budcmore, 42 Ke.,Sl;  O^apin  v.  ArsM, 
""  Conn.,  461;  Phillips,  Mech.  Uens,  aec.  148. 


er.    Itn 


lefor- 


Gr«en  v.  Ufa,  7'  Allen,  87;  Ilett  r.  CUIint, 
103Iil.,77;  riwnyv.  Wood,  11  B.  Mon.,128i 
BaTTotd  V,  Baug/unan,  9  Mich.,  218-  Ocrman 
T.  Boffntr,  22  Mo.,  137 ;  Grant  v.  Btroiui,  18 
Wall.,  628  (86  U.  8.,  XXI,,  859). 

The  provision  In  the  contract,  providing  for 
a  credit  beyond  the  time  within  which  ft  would 
be  necessary  to  file  a  hill  to  enforce  a  statutory 
Hen,  is  a  waiver. 

Phillips,  Mech.  Liens,  sec.  281 ;  Pri/or  v. 
WhiU,  IflB.  Mon.,  606;  Peyrvm  v.  fnranf,  7 
Pet.,  846. 

JTrMin.  IijnMi  Tmrnball,  Emrj/A.  Oard- 
n«r  and  CbnipMt  <£  LawMrtet,  for  i^pellee. 

Mr.  Jwtiet  Woods  delivered  the  opinion  of 


tbe  ori^nal  bill,  and  the  rendition  of  the  final 
decree  in  favor  of  tbe  Rolling  Mill  Company, 
and  the  ordering  of  the  sale  of  th»  proper^  of 
the  Company  tosatiafy  tbe  same. 

2.  The  finding  that  the  RoUing  Mill  Company 
bad  a  lien  upon  the  railroad  andproperty  A  the 
Qlinois  River  Railroad  Company  for  the  amount 
found  to  be  due  It,  and  that  such  lien  was  para- 
mount to  the  lien  of  tbe  bonds  secured  by  the  riviai 
trust-deed  to  Straut.  '        ■' 

8.  The  rendition  of  a  personal  decree  egainit 
the  Alton  Railroad  Company  for  ISg.mSO, 
and  the  awarding  of  execution  thereon. 

We  shall  confer  these  asaignmenta  of  error 
to  tbe  order  in  whitli  Ihey  are  stated. 

The  appellants  contend  that  Dumont,  the 
original  complainant,  had  the  right  at  any  stage 
of  the  case  to  dismist  hia  bill,  and  that  ita  db- 
missal  would  carry  with  It  the  croas-bill,  and 
that  having  made  the  motion  to  dismisa,  which 


It  may  be  conceded  that  when  an  onguui  trill 
I  dismbsed  before  final  hearing,a  croean^ll  filed 


pajrmentof  costs,  to  dismiss  his  bill.  But  this 
latter  rule  is  subject  to  a  distinct  and  well  set- 
tled ezc^)tion,  namely:  that  after  a  decree, 
whether  final  or  interlocutory,  has  been  made, 
by  which  the  risbts  of  a  party  defendant  have 
been  adjudicate,  or  such  proceedings  have 
been  taken  as  entitle  the  defendant  to  a  decree, 
the  complainant  will  not  be  allowed  to  diamiaa 
his  bill  without  the  consent  of  defendant. 

Tbe  rule  is  elated  aa  follows  in  Daulell's  Chan- 
cery PiBCtice,  p.  798,  6th  Am.  ed.:  "  After  a 
decree  or  decielal  order  the  court  will  not  allow 
a  plaintiff  to  dismiss  his  own  bill,  unless  upon 
consent,  for  all  parties  are  interested  in  a  decree, 
and  anv  party  may  take  such  stepe  as  he  may 
be  advised  to  have  tbe  eSect  of  It." 

108ft 
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ftdecrae ,  -_ ._ 

other  penoiu  bMides  tlw  pudn  on  the  record 
are  intereMed  In  the  proMcatioo  of  it,  neither 
dte  plaintiff  nor  defendant,  on  the  consent  of 
the  other,  can  olitain  an  oner  for  the  dUmtoeal 
<d  the  bflL" 

The  rule,  aa  we  have  stated  it,  la  aoitalned  b^ 
r7l«il  manv  •dtadlcaled  caeca.  It  was  laid  down  In' 
the  ionl  OtaTieritor  In  a«i)«- T.  X«rii,  a  HkUt 
Ch.,  181.  as  foUowit  "  T^  pUntlff  la  allowed 
to  dlam^  hia  bill  on  the  assumption  that  it 
kftves  the  defendant  in  the  same  poeltlon  as  he 
would  have  Hood  if  the  suit  bad  not  been  insti- 
tnted  ;  It  Is  not  ao  where  there  ha*  been  a  pro- 
ceeding In  the  cause  which  has  given  the  de- 
fendant a  ririit  az^nst  iheplaintlfl." 

In  Bank  t.  Rm,  1  Rich.  Eq.  (S.  C),  SH,  It 
was  said:  "  But  whenever,  In  the  progiess  of  a 
cause,  the  defendant  entlUea  himself  toa  decree, 
either  w^nst  the  complainant  or  a  co-defend- 
ant, and  the  dismissal  would  put  him  to  the  ex- 
pense and  trouble  of  hriuglug  a  new  suit  or 
making  new  proofs,  aucb  iSsmlssal  win  not  bo 
permitted." 

So  In  the  case  of  CSmnM- T.  Dntts,  1  Ohio  St , 
170,  the  Supreme  Court  of  Ohiodedared:  "The 
propriety  at  peimitttng  a  claimant  to  dIsmfM 
nis  Dill  Is  a  matter  within  the  sound  diacretlon 
of  the  court,  which  discr«Uon  is  to  be  exercised 
with  reference  to  the  rights  of  both  parties,  aa 
well  the  defendant  as  the  complainant.  Aftera 
defendant  baa  bem  pat  to  trouble  In  making 
his  defense,  if  in  the  progress  of  the  case  riEbia 
have  been  manifested  that  he  Is  entitled  to  culm 
and  which  are  valuable  to  blm,  it  would  beun- 
Jnst  to  deprive  him  of  them  merel;  because  the 
complsinant  might  come  to  the  conclusion  that 
It  would  be  for  bis  Interesta  to  dismiss  his  bill. 
Such  a  mode  of  proceeding  would  be  trifling 
with  the  court  aa  well  >a  wltb  the  rights  of  de- 
fendants. WeUilnklhecourtdldDOterrlnlta 
ruling  IniefualnK  to  permit  complainant  to  dis- 
miss hbhrn." 

CtowMHM-Walwmtb, Inibecaasof  WaUr. 
Oiwfflird,  11  Mge,  419,  laid  down  the  role  In 
these  words: 

"  Before  any  decree  or  decretal  order  has 
beenmadelnaiultinchancet7,brwbfchade- 
[TISJ  tendant  therein  baa  acquired  rights,  the  com- 
plainant Is  at  llber^  to  dismiss  his  bill  upon 
pqanent  of  costs;  but  after  a  decree  baa  been 
made  bjwhidi  a  defendant  has  acquired  rights, 
dther  as  against  a.complslnant  or  against  a  oo- 
detendantln  the  eult,  the  OMnplaiunfs  Mil 
cannot  be  dismissed  without  destrojlng  those 
rlrhts.  T^  complainant  in  inch  a  case  cannot 
dumiss  without  the  consent  of  all  pttrtles  inters 
ested  In  tlw  decree,  nor  even  with  such  consent, 
without  a  rehearing,  or  upon  a  special  order  to 
be  made  bj  the  comt" 

See,  also,  OiBitrt  ▼.  OMOt*.  1  Ch.  Cas.,  40; 
Blwde  T.  CWnevAJ.B  Blm.  Ch.,  itl; Lat/ilts  v. 
BcggAl  Tes.,Jr.,<IOS;  BooAt.  L«yetit«r,\  Keen, 
2W;  aUeot  T.  Brett,  B  Vm.  &  B. ,  877;  OMint  v. 
Ortmti,  B  Hare,  ttK;  Ortgcry  v.  8pmc«r,  11 


MeKay.. 
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St,  438;  Seymour  r.  Jtnmi.Walk.  {Hich.)Ch., 


The  anthorltiee  died  suslahi  the'rvfnnl  of 
the  circuit  court  to  allow  Dumont  to  dismiss  hla 
bill.  The  onl7  reaU^  contested  Issoe  in  the  case 


auired  proof  of  the  avermenU  of  the  b..., 
ler  admitting  nor  denying  them.  The  issue 
raised  1^  the  averments  of  the  original  bill  and 
the  answer  of  the  Bollini;  Mill  Company,  and 
by  the  cnMS-blll  of  the  Itolling  Mm  Company 
and  the  answer  of  Dumont,  the  complsinsnt  in 
the  ori^nal  bill,  was  whether  the  Rolling  Mill 
Company  had  a  lien  upon  the  road  and  prop- 
erty of  the  nilnoJB  Itiver  Railroad  Company, 
and  whether  such  lien  was  superior  to  that  of 
the  trust-deed  executed  to  Straut,  which  the 
origin^  bill  was  filed  to  foreclow.  The  Issues 
thus  raised  Involved  the  rights  of  all  the  partie* 
to  the  suit.  This  Issue  was  referred  to  a  master 
to  take  testimony  and  report  He  filed  a  report 
whkh  was  entitled  both  of  the  original  and 
cross  cause.  The  record  shows  that,  oy  agree- 
ment of  counsel,  the  report  of  the  master  in 
said  bill  and  cross-bill  was  referred  back  to  him, 
with  leave  to  the  patties  to  take  further  proofs; 
that  after  taking  a  large  mass  of  additional  evi- 
dence, coYering  several  hundred  Minted  pages, 
the  master  reported  that  the  Rolling  Hill  Com- 
pany bad  a  statutory  lien  upon  the  property  [716] 
covered  by  the  trust-deed  executed  to  Straut, 
and  that  the  samcwaa,  consequently,  the  Orst 
lien  upon  the  propeity.   Joint  exceptions  were 


the  Illinois  River  Railroad  Company,  all  of 
which  were  entitled  both  of  the  original  and 
cross  cstise.  After  fuU  argumeot,  the  court 
overruled  the  exceptions  and  rendered  an  Inter- 
locutory decree  In  both  the  original  and  croaa 
cause,  estabUsUng  the  Ben  of  the  RoUIng  Mill 
Company  as  daimed  In  lis  answer  to  the  onginal 
bill  and  In  Its  cross-bill.  After  all  these  pro- 
ceedings and  when  the  controversy  between  th* 
parties  was  practically  ended  by  the  ioterltcu- 
tory  decree  of  the  court,  the  motion  to  dlsmlaa 
his  original  bill  was  made  by  Dumont,  the  com- 
plainant therein.  The  Rollloff  Mill  Companv- 
Insisted  that  If  the  oriKinal  hID,  canring  with 
It  the  croas-bill.were  dbmissed.  Its  d^m  would 
be  barred  by  the  Statute  of  Limitations.  It 
would  be  hard  to  concdve  of  a  clearer  case  for 
the  sppllcation  of  the  rule  laid  down  by  the  au- 
thorities we  have  died.  If  the  court,  under 
these  circumstances,  had  allowed  the  original 
bill  to  be'  dismissed  without  the  consent  of  the- 
Rolling  HOI  Companv,  It  would  have  inflicted 
a  palpable  wrong  on  that  Company,  and  trifled 
with  the  administration  of  Ju8tic& 

The  fact  that  the  Rolling  Mill  Company  had 
been  compelled  to  file  a  ctcaa-blll  In  order  to  se- 
cure complete  relief,  Only  stren^tiiens  the  case- 
against  the  dismissal  of  the  original  bill.  Sev- 
eral of  the  authorities  cited  to  show  that  an 
orisinal  bill  cannot  be  dismissed  after  decixK, 
apply  to  cases  where  a  cross-biU  has  been  filed, 
BaniT.  Bote,  and  Watt  v.  Orattford,  uMmnrvi. 

But  counsel  for  sppellsuts  insist  on  the  n^'lit 
of  Dumont  to  dismiss  his  origioal  bill,  because 
a  supplemental  bill  had  been  filed,  to  which,  ns 
well  as  to  tbeoriginnlbill.the Illinois  RJverKnil- 
rosd  Company  und  filed  a  plea  dcnyiug  tbc  ju< 
risdiction  of  the  court;  that  the  truth  and  sulH- 
109  I'.  &. 
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tieacy  of  thfi  plea  wen  ad&dtted  bjr  the  com- 
pUnaat,  becanae  be  blled  to  lepl^  tbeieto,  at 
Mt  It  down  to  ■rgnineiit  b^  the  oext  ncoeed- 
fog  rule  daj*,  or  to  obteln  rarthw  time  tor  OM 


nuipoee  from  the  coDit;  ud  that,  therefore,  tm- 
]  der  tbe  88th  Bqalty  Rule,  the  Mil  ihoold  hi 
been  dismtoed  "a*  of  couiae"  bj-  tbe  conn. 


piuiT,  whidi  if  not  a  pntj  to  thii  nipesl,  uid 
'tJch  never  aaked  the  dismlBBBl  of  tbe  oririnel 


88th  Rule  to  hold  (bat  the  oomplatDoni  bad  tbe 
right  to  dlnnlfishia  bill  after  the  cause  had  been 
d«dded  against  bfm. 

It  pWolj  *PPearB  from  the  record  that  after 
each  plea  waa  nled  by  the  Illinoia  Railroad  Com- 
panr  no  notice  wai  taken  of  it  ij  any  of  the 

raiUes,  the  cause  w—  -" '  * ■"  —  " 

it  had  never  been  II 


U  abould  have  been  dia- 
miMcd,  carrytng  with  it  tbe  decree  of  the  Gonit 
in  favor  of  the  Rollina;  MHI  Company,  the  <7oaB- 
Ull  and  tbe  taniea  nused  uptm  ft,  and  Um  great 
maaa  of  teetlmonf  in  tbe  caae.  In  the  taking  of 
whtch  he  bad  participated,  becanae  of  hla  own 
neglect  to  rei^  to  a  pka  filed  by  another  party, 
wuch  itadf  never  insisted  npon  the  dismissal 


party  « 
of  thee 


I  the  UU  on  account  of 


plea  was  Died.  But  it  baa  new  taken  any  ex- 
ception to  (he  lefusal  of  the  court  to  dIsmiM 
tbe  UD,  and  ii  not  a  pattr  to  (hi*  upeaL  For 
tbe  reaaons  Blated  we  thidc  tbe  drcult  did  rifffat 
in  ovcamling  the  appUcation  of  Dumont  for 
leave  to  dlamlsa  hia  bUL 

It  is  nest  fosfatted  that  tbe  eonrt  erred  In  en- 
tering a  llnal  decreo  i'l  favor  of  the  Rolling  HHI 
Company  and  ordering  a  sale  of  the  proper^ 
of  flw  RaQioad  Company  to  satiny  the  same. 

Xbe  ground  of  this  oontentlon  Is,  that  the  final 


rviAl  ^^  "^7  ^"^  conddered  the  court  bad  no 
LI  *ioi  j„,{gjj,;t|oB  thereof  bv  reason  of  want  of  the 
leqnislte  dtizenahip  of  the  paitiea  tbtnto,  and 
that  no  decree  could  be  reodered  upon  the  croas- 
trill,  except  as  consequent  upon  a  decree  In  the 
original  cause.  This  objection  procoeda  upon  an 
asramptkm  not  sustained  by  the  record.  TIm 
cause  was  beard  atthesaoM  time  upon  bofli  the 
original  and  eiosB-bQls.  The  Issue  was  whether 
or  not  tbe  Hen  of  the  Rolling  UHl  Company  was 
nlor  to  the  bonds  aecnied  ^  the  deed  of  trost 
Tbiawaaralsed  both  bv  Ibe original  and  croas- 
bUls.  TlM  prayer  of  tbe  original  hOl  waa  that 
an  account  mlAt  be  taken  of  tbe  nuM  doe  for 
prlndpal  and  Interest  on  the  b(»ds  secured  by 
the  trustdoed  to  Straut.  and  of  the  sums  due  as 
licDs  upon  the  raUroad,  and  that  It  ml|^t  be 
sold  for  tbe  payment  of  the  same.  The  issues 
raiaed  by  tbe  original  bfll  and  Iheanswer  tdOm 
Rollins  Mill  Compnuv,  and  upon  Um  cross-bm 
of  tbe  Rolling  MUl  Comr *  ""'  '" 


pany.  Ranting  It  tbe  relief  [Hayed  bi  Its  cross- 
bill,  ft  is  true  the  complainant,  in  his  original 
Mil,  did  not  ask  to  i  deome  upon  tbe  final  hear- 
ing In  Us  favor.  But  the  cause  havtn*  been 
beard  on  both  tbe  original  and  croes-uils,  be 
could  not  prevent  the  granting  of  the  relief 
nrwed  by  the  croas-biD,  either  l>y  dlamissing 
niBbm  or  by  not  addng  fora  decrae. 

Tbe  orl^nal  bm  wm  not  dismissed  but  is 
stDl  pending,  and  the  complainant  In  that  tdll 
may  still  apply  In  behalf  of  the  boldeta  of  bonds 
secured  by  the  truBtdeed  to  Straut  for  such  part 
of  theproceeda  of  flie  aale  as  the  final  decree 
orders  to  be  paid  to  the  cleric  of  tbe  court  Our 
conclusion  is,  therefore,  that  It  waa  competent 
for  tbe  court  to  render  the  final  decree  made  in 


JUngl 

Coropanyhad  alien  upon  the  railroad  and ot 

property  rf  the  IQini^  River  Railroad  Comnuiy 
Bupeilor  to  the  deed  of  trust  to  Btnut  ana  tbe 
lease  to  the  Alton  RaBroad  Company. 

The  matter  of  Hens  upon  r^HroMa  b  r^n- 
la(ed  by  tbe  Revised  SUtutes  of  Illinois,  chap- 
ter 89,  section  51, in  forcewben  the  contract  of 
Anguat  7,  1S74,  for  the  deHvmy  of  Iran  rails 
was  made,  and  on  March  1,  1870,  when  the 
trust-deed  to  Straut  was  executed,  which  de- 

"  That  all  peiaona  who  mav  hnvc  fnrnlahed  [TIB] 
or  who  shall  beteaftet  fumlsn  to  any  rallioad 
corporation  now  existing  or  hereafter  to  be  or- 
CTiuzed  under  the  laws  of  this  State,  any  fnel. 
Sea,  mat«rials,  supplies,  or  any  other  articles  or 


nance,  operation  or  repair  of  sui^  roads  bv  con- 
tract with  said  corpcwatlon,  or  who  shall  have 
done  and  performed,  or  shall  hereafter  do  and 
perform  any  work  or  labor  for  sncta  oonstnuN 
tlon,  maintenance,  operation  or  repair  by  like 
contract,  shall  be  mtitled  to  be  paid  to  tbe 
same  m  part  of  the  current  expenses  of  said 
road;  and  In  ordv  to  secure  the  same  ahall  have 
a  lien  upon  aU  the  proper^,  real,  peraonol  and 
mixed,  of  said  lallroad  coq>ontlc»  as  against 
snch  railroad  and  as  against  all  mortngea  or 
other  Uena  which  dwlT  aooue  after  the  com- 
mencement ot  the  ddivery  of  sidd  anicles,  or 
the  commencement  of  Mid  work  <»  tahw;  pro- 
vtded  iult  shaU  be  oommenoed  wldiin  six 
months  after  such  ctrntractor  or  labwer  AaU 
have  comt^eted  his  contract  with  Mid  raUroad 
oorporation,  or  after  sndi  labor  shall  have  been 
petfoRDed  or  material  fnmlalied.' 

The  Rolling  MUl  Company  bqian  to  deliver 
to  the  niincris  River  Railroad  Company  on  Sep- 
tember 1,18T4,  Iron  rails  and  other  material  to  he 
used  b>  tbeconstmctiMiof  Its  road.and  continued 
sachdetlvsfTnntllNovemberll,18T4,  Thema- 
terlal  so  furnished  of  tin  value  of  1107,780,00, 
was  used  In  the  construction  of  the  relliuad. 
Within  less  than  six  months  from  November 
13, 1874,  thedato  when  the  last  matslal  waa  da- 
Uvwed,  tbe  RolUng  Hill  Comnany  AM  In  tbe 

Cer  court  its  blu  of  ocmplaint  to  enforco  its 
under  said  statute.    The  lease  of  Its  road 
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Oct.  Tsnif , 


BoUiog  lull  Compuj  waived  Its  lien  by  tlie 
contract  ttetweca  It  ud  the  ConBtnictioo  Com- 
pwiT  tad  the  AIUid  Railroad  Compan;  of  Au- 
pM  1.  1874,  br  which  it  was  aiipulUed  that 
uie  raib  aod  otfier  materiab  funushed  by  the 


[TSO]  Railroad  GompaiiT.aDd  that  until  fullf  paid  for, 
the  Boiling  Hill  Companj  ahonld  tikves  lien 
thereon,  and  that  the  possession  thereof  by  the 
Railroad  Companv  alwuld  be  the  possession    ' 


an^  purpoas  on  the  part  of  the  Rolling  Mill 
Compaof  to  widve  iU  statutory  lien.  When  the 
contract  was  made,  the  railrokd  for  whidi  the 
materials  wen  to  be  furnished  vat  in  contem- 

C'  don  only.  The  survey  of  its  route  had  not 
n  completed,  nor  had  the  right  of  way  been 
obtained.  The  evident  purpose  of  the  stipu- 
lation was  to  secure  a  specific  lien  on  the  mate- 
rials furnished,  and  to  require  them  to  be  used 
in  the  conatructlon  of  the  railroad  where  they 
would  be  subject  lo  tbe  statutory  lieu,  and  the 
facts  of  this  case  show  that  this  was  a  wise  pre- 
caution. The  contract,  therefore,  so  far  from 
ahowing  a  waiver  of  the  statutory  lien,  shows  a 
purpose  on  tbepart  of  the  Rolling  Hill  Cotnpauy 
to  retain  it  The  statutory  lien  was,  Iherefor- 
notloet  On  this  question  the  case  of  Ciark 
Moon,  64  ID.,  279,  is  in  point.  In  that  case  the 
Supreme  Court  of  Illiuois  says: 

"  It  is  also  insisted  that  appellees  waived  their 
Hghls  when  they  sold  the  property,  by  reserv- 
ing a  lien  upon  it  in  a  written  contract;  that  they 
thereby  received  and  held  additional  security 
that  operated  to  destroy  any  lien  that  would 
otherwise  have  attached.  It  Is  true  that  where 
a  laborer  or  material  man  receivea  security  col- 
lateral to  the  property  improved,  whether  the 
securi^  he  personal,  or  a  mortgage  od  or  a 
pledge  of  other  property  or  chose  in  action,  the 
law  presumes  that  ft  was  intended  to  waive  or 
releasethellennpcm  the  premises.  In  their  effort 
to  retain  a  lien  on  the  machinery  furnished  by  ap- 
pellees, they  took  nocoIIateralorindep(»ideiitBe- 
curitv.  It  was  but  a  futile  effort  to  retain  a  supc' 
rior  lien  on  the  property  f umisbed,  over  and 
above  other  lienholders.  Had  these  pairtlee  token 
a  mortgage  on  these  lots  and  iha  building  which 
the  law  would  have  adjudged  void,  would  any- 
one claim  that  Uu^  could  not  assert  their  Uent 
The  lien  attaches  to  and  Incumbers  the  proo- 
crtv  to  Improve  which  the  material  is  furnished, 
and  the  effort  to'acqulre  a  more  spedflc  and  ex- 
clusive Ben  in  nowise  manifests  Intention  to 


very  opposite  Intention,  an  intention  to  hold,  if 
possible,  the  property  liable  for  the  payment  of 
their  claim." 

This  authorltv  decides  the  question  in  hand 
against  the  appellants,  and  Is  entitled  to  great.  If 
not  conclusive,  weight  In  this  court. 

Hie  appellants  further  contend  that  the  Roll- 
ing UIIl  Companv,  by  the  contract  of  August 
7, 1874,  gave  credit  for  the  materials  to  be  puc- 
diased  by  It,  which  exleuded  beyond  the  time 

loss 


within  which  suit  would  have  t&  be  brought  to 
fix  and  enforce  tbe  statutory  lieu,  and  that  this 
fact  shows  conclusively  that  the  statuory  lien 

It  Is  well  settled  that  an  agreement  for  the 
extension  of  credit  by  receiving  a  note  of  the 
party,  or  the  independent  security  of  a  third 
person,  falling  due  at  a  day  tteyond  the  period 
within  which  the  lien  must  be  asserted,  will  be 
no  waiver  when  tbe  agreement  to  eive  thenoie 
or  security  has  not  been  performed  by  the  prom- 
isor. To  hold  otherwUe  would  be  to  say  that 
the  builder  or  material  man  must  have  intended 
to  waive  his  lien  in  the  event  of  a  refusal  to 
comply  with  the  agreement.  On  the  debtor's 
refusal  to  keep  the  agreement,  the  builder  or 
material  man  ought  not  to  be  bound  by  it,  but 
should  be  remitted  to  his  rights,  ludependeMly 
of  the  contract.  7'/'«if^'ifand«r,4  Blatchf.,e5. 

It  is  clear,  from  the  terms  of  the  contract,  tliat 
the  RoUhig  Hill  Company  never  agreed  to  ex- 
tend credit  for  the  materials  furnished  unless 
notes  were  given  therefor,  with  tbe  stockhold- 
ers of  tbe  Construction  Company  as  Indorsers, 
and  with  the,  bonds  of  the  Constniclion  Com- 
pany secured  by  the  deed  of  trust  to  Norton  as 
collateral  security.  Tbe  contract  to  give  credit 
wodclearly  conditioned  upon  the  delivery  of  the 
notes  and  bonda  It  would  be  absurd  to  hold 
thsl,  on  the  failure  to  deliver  them,  tbe  Rolling 
Hill  Company  had  nothing  to  show  for  its  iron 
rails  and  otlicr  materials,  but  the  promise  of  an 
insolvent  railroad'  company  and  an  insolvent 
construction  company  to  deliver  the  notes  and 
bonds.  Tbcy  were  as  impotent  to  deliver  the 
notes  and  bonds  as  they  were  to  pay  cash. 
Such  could  not  have  been  the  intention  of  the  [TSBl 
parties  to  the  contract  On  the  failure  of  the 
Com^panles  to  deliver  the  notes  and  bonds  ac- 
cording to  the  contract,  the  Rolling  Hill  Com- 
pany was  entitled  to  immediate  payment  and  to 
'--  -  — iiy  lien  to  secure  it,  because  the  cred- 


held  by  the  Supreme  Court  of  Illinois 
case  of  QaTdner  v.  Bolt,  20  111.,  277.  Gardner 
filed  his  petition  (o  enforce  a  mechanics'  lien  on 
a  contract,  for  doing  certain  work.  The  con- 
tract provided  that  payment  of  a  certain  install- 
ment due  upon  a  day  named  shoidd  be  post- 
poned for  a  period  extending  more  than  a  year 
after  the  completion  of  the  work, in  case  amort- 
ga^  in  tbe  premises  should  be  given  to  secure 
said  installment  The  petition  was  demurred 
to,  and  Ibe  demurrer  was  sustained.  On  ap- 
peal this  decree  was  reversed,  and  the  Supreme 
Court  said:  "An  agreement  was  made  to  give 
a  mortgage  which  would  have  destroyed  the 
lien,  but  no  mortgage  was  given,  and  hence  the 
Hen  remained,  bo  was  an  agreement  made  to 
extend  tbe  time  of  payment  which  would  de- 
stray  the  lien.  But  the  mortgage  was  not  exe- 
cutol;  hence  the  time  waa  never  extended  and 
the  lien  never  waived  thereby."  See,  also,  Tkt 
HigidandaT,  uM  tupra. 

We  are  of  opinion,  therefore,  that  as  the  pur^ 
chasing  Companies  did  not  perform  the  condi- 
"~  upon  which  credit  nes  to  be  given,  no 
.  . .  t  at  all  was  given;  much  leas  a  credit  ex- 
tending beyond  the  time  for  the  enforcement  of 
the  statutory  lien. 

It  follows  from  these  views  that  the  conteit- 
tion  of  appellant  that  the  suit  begun  Hay  10, 
IMU.S. 
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167^,  by  the  Rolling  UiU  Coanuiy  to  tlx  and 
ioreck>K  Its  stuutoi;  lico,  wta  invugbt  before 
the  cause  of  actioD  accrued,  and  cannot,  Ibere- 
tore,  be  tiMled  aa  acompliauce  with  the  ilatuie, 
cannot  be  sustained,  for  at  that  date  the  debt 
nasdueand  the  lien  in  force. 

In  our  opinion  the  Rolling  Hill  Company 
had,  under  the  Statute  of  Illinoia,  a  lien  upon 
the  railroad  and  its  appurtenances  of  the  IlU- 
nois  River  Railroad  Company  for  the  value  of 
the  materials  furnished  by  It  and  used  in  the 
[TSS]  coustTucUoD  of  the  railroad,  superior  to  the  hen 
of  the  trust^eed  executed  to  George  Slr&ut  on 
March  1,  I87G.  and  to  the  lesseof  said  railroad 
executed  on  the  same  day  to  the  Chicago  and 
Alton  Railroad  Company,  and  that  the  decree 
of  the  circuit  court  ordering  the  railroad  to  be 
sold  to  pay  the  sum  due  for  said  tuateriala  so 
used  was  just  and  right 

It  is,  lastly,  Hsslgaed  for  error,  that  the  cir- 
cuit court  rendereaapeTBoual  decree  against  the 
Alton  Railroad  Company  in  favor  of  the  Roll- 
ing Mill  Company,  and  awarded  execution 
thereon. 

The  peraonal  decree  complained  of  was  for 
t!0,7S6.30.  This  sum  waa  Hie  Tslue,  with  in- 
terest, of  certain  iron  rails,  etc.,  sold  and  deliv- 
ered by  the  Rolling  MiU  Company  to  the  Illi- 
nois River  Railroad  Company  and  the  Conatmo- 
tion  Company,  under  the  contract  of  August  7, 
]6~4,  which  were  not  used  in  the  construction  of 
tbe  railroad,  but  were  sold  by  the  puiGbasing 
Companies  to  tbe  Alton  Railroad  Company  ,and 
by  it  converted  to  its  own  use. 

The  circuit  court  found  that  the  Rolling  Mill 
Company  bad  a  lien  upon  said  materials;  that 
the  Alton  Railroad  Company  bouehi  said  ma- 
leriaU  with  notice  thereof,  and  hod  never  paid 
for  the  same,  and  had  alleged,  as  s  reason  for 
its  failure  to  paf ,  the  naot  of  title  in  the  com- 
panies from  which  it  purchased.  Tbe  facts  so 
loued  are  clearly  shown  by  tbe  record,  and  do 
not  seem  to  be  disputed.  Tlie  Alton  Railroad 
Company,  however,  insists  that  there  was  no 
Uen  on  said  materials  under  the  contract  of  Au- 
gust 7,  m74,  because  the  contract  was  not  ac- 
knowledged and  recorded  as  required  by  the  law 
of  lllinob  rdating  to  chattel  mortgages. 

TbatActprovided  as  follows:  "Thatnom^rt- 
gage,  trust-«ieed  or  other  conveyance  of  persona] 
proper^,  baring  Ibe  efFect  of  a  mortgage  or 
lien  upon  such  j»vpeny,  shall  be  valid  as  against 
the  rights  and  mterests  of  any  third  penon,nn- 
lea«  poaaesdon  thereof  shall  bsdelivered  to  and 
remain  with  tbe  grantee,  or  the  inatrument 
shall  provide  for  the  possession  of  tbe  property 
to  remain  with  the  grantor,  and  ttie  instrument 
is  acknowledged  and  recorded  aa  herein  after  di- 
tTlMl  reeled ;  and  everv  such  Instrument  shall,  for 
tbe  purposes  of  this  Act,  be  deemed  a  chattel 


noiB  River  Ptallroad  Company  and  the  Conatruc- 
tlon  Cknnpany,  being  Uwownera  by  purchase  of 
the  iron  rails,  retained  pu*aesafc>n  of  the  nme, 
and  by  the  contract  of  August  7,  1871,  gave  to 
the  Rollinfr  Mill  Company  a  chattel  mortgage 
thereon,  which  was  never  acknowledged  and 
recorded,  and  that,  consequently,  tbe  lien  fails. 
But  the  facts  of  the  caee  are  not  in  accord  with 
this  theory.  When  the  contract  referred  to  waa 
made,  tbe  iron  rails  were  not  the  property  of  the 
purchasing  Companies.   It  does  not  appear  that 

in  u.  s. 


the  raQa  were  at  that  time  In  flxistence.and  tber 
were  certainly  not  in  possession  of  thA  purchaa- 
IngCompanlea.  Bo  that  this  is  not  the  case  con- 
templated by  (he  miuola  Statute,  which  clearly 
refers  to  a  mortgage  on  penonal  propertv  of 
which  the  mortgagor  la  owner  and  of  whlcnbe 
Is  in  possession  and  d  whldi  he  wiahaa  to  re- 
tain possession.  The  cose  is  that  Ot  the  owner, 
namely:  the  Rolliuf  Hill  Company.of  personu 
property,  who  sells  It  and  delivers  the  physical 
possession  to  Its  vendee  and  by  the  bin  of  sale 
retains  a  contract  Uen  thereon.  In  such  a  case 
it  is  clear  that  the  original  vendor  can  enforce 
the  lien  against  a  subsequent  purchaser  who  had 
actual  notice  of  tbe  lien  and  had  not  paid  for 
the  property,  and  refused  lo  pay  for  it  on  the 
ground  that  -the  flnt  vendee  from  whom  be 
bought  had  no  title  thereto.  The  chattel  mort- 
gage law  above  ouoted  can  have  no  reference  to 
such  a  case.  Sudi  on  application  of  It  would  be 
unjust,  Inequitable  and  unreasonable.  The  law 
haa  never  been  to  applied  by  the  courts  of  IIU- 
nols. 

Wt  find  rw  error  in  th4  proeeeOingi  and  d» 
erea  of  Om  Oirouit  Oomt.  Th^t  an,  Iher^ort, 
qfflrmtd. 

Case  Ko.  ITS.  MasiadiuxtU  Mutual  Lfft 
huuraneeCompamiy.  Union  BcOing  M^  Com- 
pany la  an  appeal  ^m  the  same  decree  affirmed 
In  the  receding  case. 

The  Insurance  Company  by  leave  Sled  an  In- 
tervening petition,  claiming  to  be  the  owner  of 
foityUve  of  the  bonds  secured  by  the  trust-deed 
to  George  Straut.  It  has  never  proved  its  poe-  ,;tsI 
SGSsiouor  ownership  of  any  ofaaidbonds,either 
before  the  master  or  the  court.  If  It  had,  it 
would  bein  theaomepositionaa  any  other  hold- 
er of  said  bonds,  all  of  whom,  BO  for  as  the  quea- 
tions  raised  by  Uils  appeal  are  concerned,  were 
represented  by  Dumont,  tbe  complainant  in  the 
original  bill.  These  questions  have  aU  been  de- 
cided In  tbe  preceding  case. 

Inthi»ea»»aitolhtdter»tafpe)dtdjnmmvMt, 
therefore,  bt  affirmed. 

True  copy.   Teat: 

Junes  H.  lloKannsy,  Clerk,  Sup.  Omirt,  IT.B. 


I80LINA  E.  HOWARD,  Appt., 

ADELAIDE  SOPHIA  CARUSI  bt  a] 
(See  B.  C,  Baporter's  ed.,  HB-m.) 


I.Adevtse  toapenonof  real  and  iwrsonal  proper- 
tr  to  tiebeld,ete.,brblm,  bla  belnand  aaslana  ror- 
ever,  with  the  hope  and  trust,  bowever.  tbslhe  will 
not  dlmlnlih  tbe  aame  to  a  greeter  axtent  than  mar 
be  neoesMUT  for  bis  oomtoriaUe  support  and  msm- 
tenanoe ;  and  thak  at  biB  death,  tbe  same  or  >o  much 
thereof  as  he  ihaU  not  have  dlipcaad  nf  bj  devlae  or 
nle,  iball  deaoend  to  otheis,  (Ive*  to  (he  Bist  laker 
an  estate  In  fee  simple  with  an  absolute  nower  of 
dlapoaltlcni,  eltber  by  sole  or  devise,  wlthont  anr 
triMt.  and  the  UmltatUw  over  la  roM. 

t.  Altbongh  (onetally  an  esUts  may  be  Jerlsed 
to  one  m  fas  slmplB  or  fee  tail,  with  a  UmltaMm 
over  by  iT«r  of  exeoutoiT  devise,  rat  when  the  will 
afaowi  B  clear  purpose  of  the  testator  l«  five  an  ob- 
■uluie  power  of  dinioaltlon  lo  the  Bm  taker,  the 


a  Jan.  7,JSB4, 


ib.GoogIc 


SorsuE  CousT  or  the  nxmD  Brina. 


The  Mstto;  ud  focta  fullj  ^qieirlii  tba 

Statement  of  the  Gua  b;  Jfr.A«lto  Woodsi 

The  pleadliigB  and  erldence  In  Ada  caae  dia- 

doae  the  followtng  facta:  (mlfoTGh  18,  18TS. 


In  Mid  dtr,  executed 
Ua  last  wO]  and  teatament.  In  the  Drat  item  of 
the  wU  be  directed  hla  Jtiat  debta  and  funeral 
expenaea  to  be  paid  out  of  Us  pencHial  ealale. 
The  aecond  item  of  the  will  wai  at  followa: 

"And  aa  to  aU  my  proper^,  real,  peraonal 
[TS6I  and  mixed,  after  the  paTment  of  mj  lust  debta 
and  fnnend  diaigea  ai  aforeaald,  ana  Ibe  pay- 
ment of  the  lejiacfea  herdnafter  menttoued,  I 
^ve.de  viae  anoMqueath  tbe  aameto  mybrother, 
Bamud  Canifi,  to  M  hdd,  uaed  and  enjoyed  by 
him,  hla  beln,  ezecuton,  adminlatraton  and 
•Hlgna  fonrer,  with  tbe  hope  and  tmat,  how- 
ever, that  he  win  Dot  dimuiiah  tbe  mom  to  a 
greater  extent  than  m^  be  nooeaaaiy  for  hla 
eotDforteUe  aupport  and  m^ntenaoce,  and  that 
at  hla  death,  tbe  aane  or  ao  mndi  thereof  ai  he, 
dM  aald  Samuel  Oarusl,  iball  not  have  di^toaed 
of  by  deriae  or  aale,  ahall  deaceod  to  my  three 
beloved  nieoea,  Fhjilippa  EateDe  CauldeM,  nM 
Camd,  GeoerleTe  E.  Carual,  and  laoUna  E. 
OaniBl,  tbe  daui^teii  of  my  aaU  brother  Bamnel 
Carnal,  aa  followa:  totheaaldPhUSppaEatelle 
Ganlfidd,  nia  Carnal,  the  aum  of  five  thouaand 
dolUn  (96,000),  the  remainder  of  my  eatata  to 
be  divided  between  Qenevieve  El  Carual  and 
laollna  £.  Camd,  to  ahare  and  share  alike  aa 
tenaata  In  common  and  not  aa  Joint  tenants,  and 
ao  that  tliey  and  they  alone  ahall  have  tbe  il^t 
to  have,  poaaaaa,  uae  and  enjoy  the  aame  aepa> 
tate  and  apart  tcora  and  Independent  of  any 
hoaband  either  one  of  tbem  may  have  at  the 
timeof  my  deceaae  or  at  any  time  thereafter  and 
ao  that  he  or  they  ahall  have  no  right,  privilege 
or  power  to  control  or  Interfere  with  any  part 
of  my  mid  eetate  In  any  manner  whatsoever, 
and  M  that  the  same  sh^l  not  be  subject  or  lU- 
ble  to  any  debt  that  any  auoh  huabond  may  have 
Incttired. 

I  further  hope,  truit  and  deaJre  that,  in  tb,e 
event  either  one  of  my  said  ulecea,  dau{^lert  of 
the  said  Samuel  Carud,  ahall  not  survive  my 
aald  brotber  Samuel,  QM  the  dure  ahe  mi^t 
become  entitled  to  bad  ahe  aurvived  htm  may 
be  conferred  and  fall  to  the  aurvlTinx  nieoe  or 
Diecea.  Id  no  ev«t  aball  any  portion  of  my 
eatate  be  aubject  to  tbe  control  or  interference 
of  any  huaband  either  one  of  my  said  nieces  may 
have  at  tbe  time  of  my  deceaae  or  at  any  time 


deed  dr  that  date  which  purported  to  convey  to 
hia  brother,  Samuel  Carual,  party  of  the  second 
[TST]  part.  In  tee  ■ImpIe.aUhU  real  estate  in  the  City 
of  Waafaington,  upon  trtiats  which  were  thus 
eiqireased:  In  tnut  nevertbelesa  to,  for  and 
10»S 


open  the  fdlowlng  naea  and  tnsU,  that  ta  tv 
aay,  in  tnutto  adland  convey  tbe  wbc^  or  any 
put  of  tbe  said  plccea  or  patcelaof  ground  and 
premises  at  the  discretion  of  the  aaSl  party  of 
the  second  part,  and  to  inveat  the  moiuea  aria- 
ing  out  of  au(A  aale  or  salesln  other  prmter^  or 
aecurities  fw  the  use  and  beneflt  of  the  eaid 
party  of  the  first  port;  and  In  event  of  tbedeath 
of  the  aald  party  of  the  Urat  part,  to  modi  of 
aaidpieceatn'parcda  of  ground  as  may  remain 
unsold,  orsnch  other  property  as  may  be  pur- 
chased, or  such  securities  as  mi,;  be  acquired, 
in  nuuDor  aforeaald,  to  convey  to  such  person 
or  peraona  aa  tbe  said  party  of  the  first  part 
may,  by  bis  last  will  and  teatament  or  oths 
paper  writing,  under  his  hand  and  seal,  by  two 
peraona  wltnoaed,  designate  and  direct,"  Tbe 
— ->lknt  averred  and  tbe  defendants  denied 
this  deed  bad  been  delivered  by  tbe  gtantor 
to  tbe  grantee  therein  named. 

Bubaequently,  on  October  17,  18T9,  Lewia 
Carnal  executed  and  deHvered  to  hla  brother, 
Samnd  Camti,  another  deed,  conveying  to  bim 
absolutely  in  fee  simple  the  Hune  Unde  de- 
acribed  In  aald  will  and  in  tbe  deed  of  July  IS, 
reaervingto  himself  the  rents  and  profits  tnero- 
dT  during  hla  life. 

On  October  26, 1879,  Lewis  Carual  died,  hav. 
ingmade  no  vrill  other  than  that  of  March  18, 
1878,  above  menttoned.  After  the  death  of 
Lewla,  Bamud  Carud  took  posseasion  of  the 
real  eatate  deacrtbed  in  aala  will  and  deeda, 
claiming  an  sbscdute  title  in  fee  afanide  thereto 


appella 
thatth: 


tnr  virtue  of  said  wiO  and  the  deed  of  October 
IT,  1879,  and  continued  Inpoeaterion  unto  hia 
dBBtb.  On  March  98, 1877,  he  duly  executed 
bis  last  will  and  teatament,  by  which  he  d«- 
vised  to  hia  wife,  Adelaide  8.  Carud,  tor  ber 
natural  lifb,  all  bis  real  estate,  with  remainder 
in  fee  at  her  death  to  hla  cbUdrn,  J^n  Mo- 
Lean  Carnal,  Samuel  P.  Catusi,  Thonitoo  C»- 
msl,  Estelle  CaoMeld,  Genevieve  Canui  and  la- 
ollna E.  Howard,  abara  and  shore  alike,  and 
appointed  his  wife,  the  said  Adelaide  B.,  and 
hissou,  theaoidJobn  McLean Canisl,  theexeo- 
nton  thereof. 

Afterwards,  on  December  99,  1877,  Samod  [TS81 
Canui  died,  and  on  January  8,  18TB,  hla  will 
was  admitted  to  probate  and  record  In  the  Or- 
phans' Court  of  tbe  District  of  ColumUa. 

TheblU  In  this  case  was  filed  by  latdinaK. 
Howard,  one  of  tbe  children  and  heln  at  law 
of  Samuel  Csnial,  against  the  defendants,  who 
were  her  brothers  and  sisters  aod  deviseee  uih 
der  their  said  father's  wllL  It  evened  the 
making  by  Lewis  Carurf  of  hla  s^  will  and  of 
the  deeda  of  July  IS  and  October  17, 1879,  and 
Epeclally  averrea  the  delive^  br  Lewia  Carual 
to  bts  brother  Samuel,  of  the  first  mentioned 
deed.  It  averred  that  the  deed  of  October  17, 
1879,  waa  mode  tiy  Lewis  Cmroti  whan  be  waa 
physically  so  feeble  as  to  be  unable  to  eigo  hia 
name  "  And  when  be  waa  mentally  incomp»- 
tent  to  execute  a  deed;  that  at  the  time  said  deed 
was  made  by  bim  he  had  no  legal  title  to  the 
real  estate  therein  described,  having  devested 
himself  therabf  by  tbe  deed  of  trust  of  July  18. 
1872,  and  that  he  was  procured  to  make  said 


Tbe  biU  further  allied  that  Um  will  of  Lew- 

isCarusI  was  propounded  for  probate  and  record 

in  the  proper  court,  btit  a  eatml  baving  bean 

1WIL8. 


i  by  Google 


Howard  t.  Casoil 


filed  agslntt  Oie  probate  tbereof ,  no  ptoceedCngB 
vera  taken  ordeciee  made  In  reference  thereto. 
The  bill  chaioed  Uiat  the  will  (tf  Lewd  Carari 
fullj  deBignatca  the  benefldulea  of  the  tnula 
created  by  the  deed  of  tniat  of  Julf  18, 1873, 
and  that  Bamnel  Camd  bad  no  eatate  in  the 
propertT  belonging  to  Lawia  Carnal  which  be 
couJd  i&poBe  of  by  hi*  Uat  win  ao  aa  to  denat 
the slalnuff  and  her dsten  of  tbelrilghta under 
the  laat  will  and  testament  of  Lewia  Camii.and 
that  Samnd  Canui  wai  onlv  a  trustee  to  hold 
the  i»opert7  during  the  Hfedme  of  Lewie  Cani- 


ten  in  maoner  set  forth  In  Lewis  Carud'a  last 
wQ]  and  in  said  deed  of  tnuL 

The  bill  farther  allesed  that  Samnel  Oanud, 
with  the  purpose  ot  ddeatfng  the  provistona  of 
the  will  and  deed  of  trust  executed  by  Lswti 
Carusl,  did,  during  bis  own  Ufetfme,  suppress 
the  deed  of  trust  ukl  clsimed  an  abaolute  title 
in  fee  simple  to  all  the  estate  of  Lewis  Carusl 
under  the  wtD  of  the  latter  and  the  deed  of  Oo- 
[TM]  tober  17,  1873.  FhuOtr,  the  bCU  alleged  that 
Lewis  Camsl,  during  hia  lifetime,  repeatedly 
"Declared,  in  the  moat  muniatakable  terms, 
that  It  waahla  intention  to  leave  his  estate,  by 
any  teatamentary  dlspodtiou  be  should  ntake 
tbereof,  to  his  nlecea,  to  the  exclusion  entirely 
of  any  neidiewsthat  might  survive  him,  and  to 
the  exclusion  ^  the  wife  of  the  said  Samuel  Ca- 
rusl, sboutd  she  survive  hfan  l  '  *  ' 
and  that  it  was  the  Intenticm  of  Lewis  Carusl  to 
make  provlalou  at  all  events  for  his  said  sever- 
al nioces  In  preference  to  all  persons  and  to  ev- 
ery person  who  might,  by  reason  of  afflnl^, 

.. 1-, onnim  or  "■' — ■"  " 

ptKred  i 
deed  of  trust  dated  JvHj  18, 1873,  to  be  in  full 
force  and  effect,  and  that  the  will  of  Lewie  Cs- 
md  was  operative  as  deelgnailnc  the  beneflda- 
ries  under  the  deed  of  trust,  ana  its  terms  and 
conditions;  that  the  will  of  Samuel  Carusl,80  far 
as  it  devises  any  part  of  the  estate  id  which 
Xicwls  Carud  (ued  seised,  might  be  declared 

od  to 

that  the  defe 

John  Hdiean  Carud.nemed  as  executors  of  the 
will  ot  Samnel  Carusl,  might  be  enjoined  from 
lnt(»fering  in  any  way  wfih  Uie  "^ *" — 

S^isrste'  answers" were  filed  to  the  bill  by 
each  of  the  defendants,  to  which  the  complain- 
ant filed  replications. 

Upon  final  hearing  on  the  pleadings  and  evi- 
dence in  Special  Term,  the  Supreme  Court  of 
the  District  of  Columbia  dismissed  the  btU. 
tipon  afmtti  to  the  General  Term,  the  decree  ot 
dismissal  was  afflimed.  From  the  decree  of  af- 
firmance the  present  appMl  is  taken. 

MoKt.  W.  B.  Wabb  and  Bob«rUon  Boward, 
for  appellant. 

Mt'Im  O, Hlne.  for  q^MiQeca. 


le  estate  of  8am- 


Jfr.  JvMm  Wooda  deUvered  the  opinlt 
the  court: 

The  caaa  made  by  the  bill  of  complaint  is 
baaed  oa  the  will  of  Samuel  Carusl,  and  upon 
the  deed  of  trust  alleged  to  have  been  executed 
•nd  delivered  July  18, 1672.  The  contention 
of  complainant  is  Uiat,  by  the  deed,  Lewis  Ca- 
10»  U.  8. 


__  penonsas  die  said  Lewis  Canisimlg^t,  "bj 
his  last  will  and  testament,  or  other  paper  writ- 
ins  under  his  band  aitd  seal,  by  two  persona 
witnessed,  de^nate  and  direct;"  and  that  al- 
thou^  the  wilTwaa  revoked  by  Ihetmstdeed, 
it  was,  nevenhdess,efhctnal  aa  a  deslgnaUon  of 
the  persMU  to  wbmn  said  real  eatate  was  to  be 
Gonvmd  by  Samuel  Caiud,  the  trustee ;  and  [TSOl 

•*■-*  •*■ 'linant  and  ber  slater,  Genevieve 

persona  who  were  so  designated 
bv  the  wilL  It  la  dear,  therefore,  thai  com- 
mainanf  s  case  can  derive  ik>  aid  from  the  deo- 
laidioiis  of  the  testator,  Lewis  Canal,  alleged 
to  have  been  made  before  and  after  ttw  execu- 
tion of  hia  will.  In  relation  to  the  disposition 
whldibelntenaedlomakeofhispropNty.  It 
must  stand  or  Csll  upon  the  deidpiaaon  made 
In  the  will. 

It  is  clear,  also,  that  the  wm  Is  to  recdve  pre- 
cisely the  same  constmctton,  as  an  Instrument 
derignating  the  benefldarlea  of  the  bust-deed, 
as  It  would  have  leceived  as  a  last  will  duly 
proven  and  recorded.  The  question  is,  tbei» 
tore;  whateatate  did  the  testator  intend  to  rive 
thecomphdnantbyhlswillof  HarchlS,  191 
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neoessarQy  dindnlsh  the  estate;  and,  third,  it 
to  uie  nieces  of  the  testator  so  much  of 
itate  as  Samud  Canud  ahall  not  at  his 
death  have  disposed  of  by  sale  or  devise.  W« 
have,  then,  devised  to  Samnel  OantsI  an  estate 
In  tee  simple,  with  an  abadute  power  of  dispo- 
riUon  either  by  sale  or  devise  dwrly  and  vnmls- 


takably  implied.  Therefore,  accordbg  to  the 
adjudged  cases,  the  limitation  over  to  the  I ' — 
<A  the  testator  is  void. 


.  The  rule  Is  well  eaubllshed  that,  although 
generally  an  estate  may  be  devised  to  ooe  In  fee 
simple  or  fee  tail,  with  a  limitation  over  by  way 
of  axecntoiy  deviae,  yet  when  the  will  shows  a 
clear  puntose  of  the  testator  to  give  an  absolute 
power  of  dlspoaltioii  to  the  first  taker,  the  lim> 
itation  over  la  void. 
Thu^lnthecaseof.(l%-G'«l.v.  fiia.Fltzg., 


sonal  estate  as  he  should  be  possesMd  ot  at  hta 
death  was  devised  over  to  the  complainantt  in 
trust  The  son  in  hia  lifetime  auSered  a  com- 
recovery  of  the  real  estate,  and  made  a 
aa  to  the  peraonal  estate,  and  died  with- 
out issue,  and  a  bill  was  filed  against  his  ei-  — 


CUuBaranot  the  Bxcikequer,  that  thedevlsee  ^ 
waa  tenant  In  (ail  ot  the  real  estate,  and  had 
barred  the  plaintiffs  by  the  common  recovery, 
and  that  the  executrix  waa  not  to  aocount  tor 
the  personal  estate  to  the  persons  claiming 
under  tbe  limitation,  for  that  was  void  as  r^ 


In  uie  case  of  Bom  v.  Bom,  1  Jac.  &  W.,  154, 
a  limitation  over  was  declared  void  because  It 
was  limited  upon  the  contJageocy  that  the  first 
laker  did  not  dlspoae  of  tbe  property  by  will  or 
otherwise.  See,  also,  Outhbtrt-v,  Pwritr,  Jac 


ib.GoogIc 
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410l  Bovn  t.  OH^.  1  Russ.  M.,  614;  Eolmtt 
▼.  Godion,  8  DcG.,  M.  &  Q.,  153. 

The  American  cases  are  to  the  uimc  effect 
Thus,  tn  Jaekion  v.  Bull,  10  Jolma.,  18,  Cbarlea 
Bull  died  seUed  of  the  premises  Id  question. 
By  Ills  last  will,  after  ijevlsing  a  certsin  lot  of 
land  to  his  son  Moses,  be  declared;  "la  case  my 
BOD  H06es  Aould  die  without  lawful  issue,  the 
said  proper^  he  died  posscGsed  of  I  wiU  to  my 
>on  TouDKi  iii<  lawful  issue,"  etc.  It  wss  held 
that  the  limitation  over  was  void,  as  being  re- 
pugnant to  the  absolute  control  over  the  estate 
wluch  the  testator  intended  to  give. 

In  Jfb  V.  Jib,  GMaas.,  GOO,  the  devise  was  to 
the  testator's  son  Peleg,  bis  heirs  and  assigns, 
with  the  following  proviaioQ:  "And  furtlier,  it 
is  my  will  that  if  my  son  Peleg  shall  die  and 
leave  no  lawful  hein,  what  eataif  he  shall  leave 


their  tiein  forever."  Held,  that  his  limitation 
over  to  Jtdin  and  Nathaniel  Ide  were  vqid  be- 
cause incoDsiBtent  with  the  absolute  tmqnalifled 
interest  in  the  first  devisee. 

To  the  same  effect  Is  the  case  of  B&atn 
Dean,  110  Mass.,  43H,  where  a  man  devised  all 
his  estate,  real  and  personal,  to  bis  wife,  tohold 
to  her  and  her  bssikub,  but  should  she  die  in- 
testate and  seised  of  any  portion  of  said  estate 
at  the  lime  of  her  death,  then  over.  The  wife 
took  possession  of  the  land  and  died  having 
made  a  wUl  by  which  she  devised  and  be- 
queathed  all  her  estate,  real  and  personal.  It 
~iB  held  that  the  will  of  the  husband  gave  the 


without  heiis,  shall  leave,  or  without  sellingor 
devising  the  same;  in  all  such  cases  the  remain- 
der over  is  void  because  of  his  preceding  fee: 
and  it  is  void  by  way  of  executory  devise,  be- 
cause the  limitation  is  incon^tentwith  the  ab- 
solute estate  expressly  giyen  or  necessarily  im' 
plied  by  the  will."    4  Kent,  Com.,  S71. 

If  the  will  of  Lewis  Canisl  had  remained  un- 
revokedand  had  been  dulvproven  and  recorded. ,__,., 
and  Bamuel  Carusi  had  died  intestate,  with  alll^"*! 
the  property  devised  to  him  by  Lenis  Cnrusl 
undisposed  of,  the  complainant  would  be  eD> 
titled  to  no  relief,  for  she  would  have  taken 
nothing  by  the  will.  If  the  will  can  be  held  to 
deaienate  any  beneficial?  under  the  trust-deed 
"'  July  IB,  1872,  it  designated  Samuel  Canisi 

id  not  the  complainant  and  her  gistera. 

But  by  the  terms  of  Lewis  Carusi's  will,  the 
complainantandbersistciBwereonly  entitled  to 
—  much  of  the  estate  of  Lewis  as  Samuel  should 

It  have  disposed  of  by  devise  or  sals.  The  bill 
of  complaint  charges  that  Samuel  Carusi.  bybia 
last  will  and  testament,  had  devised  to  certain 
peisons  therein  named,  among  them  the  com- 

C'nont,  all  the  property  devised  tohlmby  tlie 
wiU  of  Levris  Carual.  There  was,  there- 
fore, no  property  of  the  estate  of  Lewis  Carusi 
to  which  the  supposed  devise  to  complainant 
and  her  slsteiB  could  apply. 

The  case  of  complainant  receives  no  support 
from  the  precatory  words  of  the  will  of  Lewi* 
Carusi.  Tbeae  wordsexpressthehopeand  trust 
that  Samuel  Carusi  will  not  diminish  the  same. 


will,  nothing  remained  upon  nbich  thC' 
over  In  the  will  of  her  husband  could  operate. 

In  Melton  v.  Oooper,  4  Leigh,  408,  the  case 
was  this:  John  Cooper  died  in  181S  seised  of 
the  messuage  and  land  in  controversy,  having, 
by  his  last  will  duly  executed,  devised  inter  atia, 
as  follows:  "I  give  to  my  son  William  Cooper, 
the  plantation  I  live  on,  to  bun  and  bis  heirs 
forever.  In  case  he  should  die  without  a  son 
and  not  sell  the  land,  I  give  the  land  to  my  son 
Oeorge,"  etc.  Theplanta^ou  on  which  thetes- 
tator  lived  was  the  land  in  controversy.  George 
Cooper,  the  lessee  of  the  plaintiff,  was  the  testa- 
tor's son  George  mentioned  in  the  devise,  who 
claimed  the  load  under  the  limitation  over  to 
faimtlierein  contained.  The  tesUlor's  son  Will- 
lam,  to  whom  the  laud  was  devised,  in  the 
first  Instance,  attained  to  full  age,  married,  and 
died,  leaving  issue  one  daughter,  but  without 
leaving  or  ever  having  had  a  son  and  without 
having  sold  the  land.  The  question  refen-ed 
to  the  court  was  whether,  upon  this  state  of 
facts,  Oeorge  Cooper  was  entitled  to  the  land. 
The  cotirt  held  that  a  general,  absolute,  unlim- 
ited power  to  sell  the  land  was  given  to  William 
Cooper  by  the  devise,  that  he  toofe  a  fee  simple, 
and  that  George  Cooper  was  not  entitled  to  re- 
cover. See,  also,  Oiffordv.  Gltoate,  IOOUbbb., 
S4S;  HaU  v.  JTorsA,  lb..  468; RamtcUii  v.  Bamt- 
itU,  21  He.,  288. 

The  rule  is  thus  stated  by  ChaneeOor  Kent : 
"  If  Uiere  be  an  absolute  power  of  disposition 
given  by  the  will  to  the  first  taker,  as  if  on  ea- 
tate  be  oevised  to  A  in  fee,  and  if  he  dies  pos- 
M*«ed  of  the  [ooperty  without  lawful  Issue,  the 
remainder  over  the  property  which  he,  dying 
1092 


fortable  support,  and  the  testator  then  devise* 
to  compbunant  and  her  sisteis  what  Samuel 
shall  not  have  disposed  of  by  devise  or  sale. 

The  words  do  not  raise  any  trust  in  Samuel. 
He  is  not  made  a  trustee  for  any  purpose,  and 
no  dutv  in  respect  to  the  dispoution  of  lUe  es- 
tate is  imposed  upon  him.  But  even  if  the  will 
had  contained  an  express  request*that  Samuel 
should  convey  to  the  complainant  so  much  nf 
the  estate  OS  he  did  not  dispose  of  by  sale  or  de- 
vise, there  would  be  no  (rust,  tor  the  wDl,  as  w« 
have  seen,  gives  SMnmi  Carusi  tbe  absolute 
power  of  disposal. 

laEnightf.  irn^At,8Beav.,14e,it  wassald 
by  the  Blaster  of  tbe  Rolls,  Lord  Langdale:  "If 
the  giver  accompanies  his  expression  of  wish  or 

iuest  by  other  words,  from  which  It  It  to  be 
lected  that  be  did  not  intend  the  wish  to  be 
imperative,  or  if  it  appears  from  the  context 
th^  tbe  flist  taker  was  to  have  a  discrcliooary 
power  to  wilhdrawanypartot  tbe  subject  from 
tbe  wish  or  request,  '  *  it  has  been  held 
that  no  trust  was  created,"  And  see,  3.  C.  run»  ,_... 
Knight  V.  Bouahbm,  Jl  CI.  &.  F.,  SIS.  vn*^ 

The  rule  is  thus  staled  by  Mr.  Juliet  Story 
in  bis  Commentaries  on  Equity  Jurisprudence, 
section  10T0:"Whcnever  the  objects  of  the  sup- 
posed recommendatory  trust  ore  not  certain  or 
definite,  whenever  the  property  to  which  It  is 
to  attach  is  not  certain  or  definite,  whenever  a 
clear  discretion  or  choice  to  act  or  not  to  act  li 
given,  whenever  the  prior  dispodtions  of  the 
property  import  absolute  and  nncontrollaUa 
ownership,  in  all  sucb  cases  courts  of  equiiy 
will  not  create  a  trust  from  words  of  tbls  cbor- 
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